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PUBLISHERS'   PREFACE. 


This  new  volume  of  the  Northwestern  Digest,  covering  ten  volumes 
of  the  Northwestern  Reporter  and  about  fifty  volumes  of  the  several 
slate  reports,  includes  some  new  features  in  addition  to  those  of  the 
earlier  volumes  of  the  series.  Chief  of  these  is  the  arrangement  of 
paragraphs  under  the  black-letter  sections  in  the  alphabetical  order 
of  the  states,  each  paragraph  being  preceded  by  a  small  black-letter 
line  showing  the  state  and  the  date  of  the  decision.  This  feature, 
together  with  the  fact  thai  the  slate  report  citations  are  given  in  the 
text  for  all  cases  which  have  been  officially  reported  when  this  digest 
goes  to  press,  and  the  table  of  statutes  construed,  enhances  the  value 
of  the  work  as  a  local  digest  of  the  latest  decisions  for  each  state 
covered  by  the  Northwestern  Reporter.  The  black-letter  sections 
are  numbered,  and  the  individual  paragraphs  marked  by  letters  in 
brackets,  for  convenience  of  citation  and  reference.  All  these  new 
features  are  borrowed  from  the  style  of  the  Century  Edition  of  the 
American  Digest. 

WEST  PUBLISHING  COMPANY. 

St.  Paul,  Minn.,  October,  1897. 
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DIGEST  OF  VOLS.  61-70 


NORTHWESTERN    REPORTER. 


A. 


ABANDONMENT. 

Of  allegation  in  pleading,  see  "Pleading,"  8  70. 

Of  appeal,  see  "Appeal,"  §§  5,  6. 

Of  attachment,  see  "Attachment,"  §§  49-58. 

Of  contract,  see  "Contracts,"  §  55. 

to  convey,  see  "Vendor  and  Purchaser,"  § 

35. 

Of  easement,  see  "Easements."  §  7. 

Of  execution,  see  "Execution,"  §  8. 

Of  franchise  of  railroad  company,  see  "Railroad 
Companies,"  §  1. 

Of  highway,  see  "Highways,"  §  19. 

Of  homestead,  see  "Homestead,"  §  16. 

Of  issues,  see  "Trial,"  §  2. 

Of  leased  premises,  see  "Landlord  and  Tenant," 
§  21. 

Of  plank  road,  see  "Turnpikes  and  Toll  Roads," 
§  2. 

Of  public  improvement,  see  "Municipal  Corpora- 
tions," §  144. 

Of  right  of  way,  see  "Railroad  Companies,"  §§ 
5,  6. 

Of  wife,  see  "Husband  and  Wife,"  §§  27,  35. 


ABATEMENT. 

Of  liquor  nuisance,  see  "Intoxicating  Liquors," 

§  45. 
Of  nuisance,  see  "Nuisance,"  §  7. 
Of  obstruction  in  highway,   see   "Highways,"   § 

27. 
Of  price,  see  "Vendor  and  Purchaser,"  §  19. 
for  defects  in  vendor's  title,  see  "Vendor  and 

Purchaser,"  §  27. 
Of  rent,  see  "Landlord  and  Tenant,"  §  46. 
Plea  in,  see  "Pleading,"  §§  16,  17. 


ABATEMENT   AND    REVIVAL. 

I.  IN  GENERAL,  §§  1-3. 
'  II.  ANOTHER  ACTION  PENDING,  §§  4-8. 
III.  DEATH   OP   PARTY— SUBSTITUTION 
AND  REVIVAL,  §§  9-12. 

Abatement  of  suit  for  penalty  by  repeal  of  penal 
statute,  see  "Statutes,"  §  32. 

I.    IN  GENERAL. 

§   1.    Transfer  of  plaintiff's  interest, 
[a]      (Iowa;    1S!>7.> 

When  the  cause  of  action  is  transferred 
after  commencement  of  the  action,  the  case 
may  be  allowea  to  proceed  in  the  name  of  the 
original  plaintiff. — Kreuger  v.  Sylvester  (Iowa) 
09  N.  W.  1050. 
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[b]     (Neb.j   1897.) 

Where  a  transfer  of  the  subject  of  an  ac- 
tion is  made  by  the  plaintiff  during  its  pendency, 
the  action  may  be  prosecuted  to  judgment  in 
the  name  of  the  original  party  plaintiff,  or  the 
party  to  whom  the  transfer  is  made  may  be 
substituted  as  plaintiff. — Harrington  v.  Connor 
(Neb.)  70  N.  W.  911. 

§  2.    Attainment  of  majority  by  ward. 
(Iowa;    1895) 

That  a  ward  has  attained  her  majority 
pending  an  action  by  her  guardian  to  recover 
the  amount  of  the  indebtedness  of  a  former 
guardian  to  tht  ward  is  not  ground  alone  for  the 
abatement  of  the  action. — Reed  v.  Lane  (Iowa) 
65  N.  W.  3S0. 

§   3.    Objections  to  jurisdiction. 

[a]  (Neb.;   1896.) 

Objections  to  the  jurisdiction,  which  do  not 
arise  upon  the  summons,  the  indorsement,  or 
service  thereof,  or  upon  the  face  of  the  petition, 
may  be  raised  by  answer  in  connection  with 
matter  in  bar.  Hurlburt  v.  Palmer  (1S94)  57 
X.  W.  1(119,  39  Neb.  158.  followed.— Herbert  v. 
Wortendyke,  68  N.  W.  350. 

[b]  (Neb.;    1896.) 

The  filing  of  a  paper  authorizing  certain 
attorneys  to  appear  for  defendant  and  defend 
the  action,  after  the  filing  of  an  answer  plead- 
ing want  of  jurisdiction,  does  not  waive  such 
plea.— Herbert  v.  Wortendyke  (Neb.)  68  N.  W. 
350. 

II.   ANOTHER   ACTION    PENDING. 

Setting  up   garnishment   proceedings,   see   "Gar- 
nishment," §  35. 

§   4.    In  general. 

[a]  (Iowa;   1895.) 

In  an  action  to  set  aside  a  mortgage  of 
goods  attached  by  plaintiff  in  an  action  against 
the  debtor,  an  answer  by  the  mortgagee  alleging 
that,  at  the  commencement  of  the  attachment,  he 
was  in  possession  of  the  goods,  and  was  garnish- 
ed by  plaintiff,  and  that  the  garnishment  was 
afterwards  dismissed,  constitutes  no  defense. — 
Toledo  Sav.  Bank  v.  Johnston  (Iowa)  62  N.  W. 
748. 

[b]  (Mich.;    1897.) 

The  pendency  of  an  action  by  a  purchaser 
of  goods  to  rescind  the  contract,  and  for  dam- 
ages, is  not  a  bar  to  an  action  by  the  seller 
fur  the  price,  where  he  has  not  attempted  to 
use  his  claim  as  a  set-off  in  the  former  suit. — 
Jennison  Hardware  Co.  v.  Uodkin  (Mich.)  70 
N.  \V.  42S. 

[c]  (Neb.;    1895.) 

The  fact  that  plaintiff  in  an  action  by  a 
judgment  creditor  against  the  debtor  and  his 
vendee,   to   set   aside  a   fraudulent  conveyance, 
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attached   th 

action,  and  that 

:     lUCht       III! 

which   was   pending, 

!  t  did 

how    thai  :'s    i» 

i:<  id,  84  N.  W.  983,  46  Neb, 

Ml    (Neb.)    is)ir,.» 

I  court 

the  attaenmi  at   waa 
i    waa 
I  HI  N.  \\ 
16  Neb.  316. 
It- 1    (Neb.)    1805.) 

\  i  ictior  at  law  may  be  pleaded 

in   abatement   of   an   equil 
v.  Reid,  64  X.  W.  983,   16  Neb.  316. 

[f]     (N.-l>.:    is:>7.i 

her  suit  pending  is  not  sus- 
■  l  by  proof  of  an  order  dismissing  without 
prejudice  nit  on  the 

and  the  Bling  by  the  plaintiff  of  a  mo- 
tion for  a  new  trial,  upon  which,  so  tar  as  the 
no   action  lias   been  taken. — 
Council    Bluffs  Sav.   Bank  v.   Griswold   (Neb.) 
Tti  N.   W. 
[el   i\vi«.i  rsiii.i 

The  circuit  court  may  still  have  jurisdic- 
tion of  a  cause  of  action  arising  ona  contract, 
as  shown  in  one  count  of  a  complaint  and  the 
counterclaim  thereto,  though  the  parties  have 
previoi  eeded  t<>  trial  on  another  count 

m  the  same  complaint,  arising  on  a  tort  out  of 
which  the  contrail  grew,  and  have  secured  an 
ad  indict  Hon  therein,  ern  ■  ■  ecs  use  of  this 

,  implation  of  the  pleadings. — Gage  v. 
All,..,  61  N.  W.  361,  89  Wis.  lis. 

g   5.    Foreclosure    of    mortgage    pending 
partition. 

(Wis.;    1894.) 

Where   a    mortgagor   sells   an   undivided 

pari   o  -!  to  affferenl  persons,  the  pen- 

of   partition    by   one   of   the   purchasers 

I  tl leer  purchaser  and  the  mortgagees, 

in  which  the  latter  made  default,  is  not  a  bar, 

Rev.   St.   S   3103,   to   an   action  by   such 

to   Eoreclo  e  I  he  mortgage. — <  ribson 

v.  Southwestern  Land  Co.  (Wis.)  til  N.  W.  282. 

89  W . 

§  6.    Replevin — Cross  action, 
[ii)    (Mich.;    !s:>.-..> 

A   debtor  executed  a  chattel  mortgage  to 
re  plaintiff  and  certain  other  creditors.     The 
were   replevied    by   other  creditors    from 
plaintiff's  comortgagees,  and   plaintiff,  to  whom 
one  of  them  subsequently  assigned  his  interest. 
replevied   the  property    from   the  sheriff.      Beld, 
that    plaintiff's   action    was    a   cross    replevin. — 
Simon  v.  Leland  (Mich.)  03  N.  W.  76. 
105  -Mich.  226. 
[b]     (Minn.;    1895.) 

One  whose  property  was  taken  in  replev- 
in against  his  agent  could  not  retake  it  from  the 
plaintiff  by  replevin  pending  the  first  action. — 
Larson  v.  Nichols  (Minn.)  li'4  N.  W.  553. 
62  Minn.  256. 

§   7.   In  another  state. 
(Iowa;    1S!>6.) 

Garnishee  pr edings  commenced  in  the 

state  against  a  railroad  col  ir  wages  due 

an  employe  ate  not  abated  by  the  commence- 
ment i  t  an  action,  in  another  state,  by  the  em- 
ploye against  the  railroad  for  such  wages. — 
Willard  v.   Sturm  (Iowa)  65  N.  W.  847. 

§  8.   How  question  raised. 

(Wis.;     1895.) 

The  defense  of  prior  action  pending  is 
an  affirmative  defense,  and  must  be  pleaded.— 
Witt,  (Wis.)  G2  N.  W.  1044. 

00  Wis.  235. 


III.    DEATH     OF     PARTY— SUBSTITU- 
TION AND  REVIVAL. 

§  9.    What  causes  of  action  survive, 
[a]    (Midi.:    is:,.-,.) 

Dei  ig  indebted  to  plaintiff,  as- 

signed to  him  a   note  and  mortgage  under  the 
■■in    that    the    mortgage    was 
good,  though  he  knew  that  it  was  ol 
The  an  mortg  ige  plain' Ifl 

to    him.     When    plaintiff 

that  the  mortgage  was  worthless,  be 

■  ■I  di  i . .      t  to  i  -.-I.  ami  deceased  told 

him  to  ,te,  and  that  he  (dee, 

Would    pay    the    expense   of   the    suit,    and,    if    tie- 

I      he    would    pay 

the  a  mo 

i, in  n  a  -  in  i  Igment 

that  the  right  of  act,  of  de- 

I    to   pay   the  ami t   oi    the  note  and   the 

expense  of  suit   survived   his  death.— Bryant  v. 
Rich's  Estate  (Mich.)  62  N.  W.   1  16. 

104  Mich.  124. 
[bj    (Midi. |    IstiT.i 

A    right    to    rescind    a    transfer   of    personal 

rty  survives  to  the  transferror's  executor. 
—Coon   v.   lMinis  (Mich.)  (ill  N.  W.  666. 


10. 


Fraud  and  deceit. 


I'.ilnii.:    1896.) 

Under  Gen    St.  1894,     5912,  providing  that 

"a   nil  i    in  arising  out   of   an   injury   to 

the   p<  With    the    person   of  either   par- 

■  <  pi"  a  cause  for  death  by  wrongful  act 
or  oinission  i  s  5913),  but  that  all  otler  causes 
oi  action,  whether  arising  on  contract  or  not, 
survive,  a  cause  of  action  for  fraud  and  deceit. 
being  for  an  injury  to  property,  survives. — Ware 

v.  Linderbergh  (Minn.)  68  N.  W.  771. 

§11.   Personal  injuries. 

(Wis.;    1897.) 

A  cause  of  action  for  personal  injuries 
through  negligence  is  within  Rev.  St.  §  4253, 
as  amended  by  Laws  1SS7,  c.  2S0,  providing 
that  actions  for  assault  and  battery,  etc.,  "or 
other  damage  to  the  person,"  shall  survive 
— Lehmann  v.  Deuster  (Wis.)  70  N.  W.  170. 

§   12.    Substitution  of  personal  represent- 
atives. 

[a]  (Iowa;    1895.) 

Where  an  action  is  brought  on  a  claim 
against  an  insane  person,  who  is  represented 
by  a  guardian  appointed  in  another  state,  and 
the  insane  person  dies  before  judgment,  and  his 
executor  is  made  defendant,  the  guardian  ceasi  s 
to  be  a  party,  and  the  district  court  has  juris  ! 
tion.—1'i. alley  v.  Cowles  (Iowa)  Gl  N.  W.  998 
93  Iowa.  389. 

[b]  (lima;    1897.) 

The  death  of  plaintiff  pending  suit  for 
wrongful  attachment,  and  the  substitution  of 
his  administrator,  will  not  prevent  the  recovery 
of  exemplary  damages  which  might  have 
recovered  by  decedent  himself. — Union  Mill  Co. 
v.  Prenzler  (Iowa)  69  N.  W.  S7G. 


ABETTORS. 

Aiding  and  abetting  in  misdemeanor,  see  "Crim- 
inal Law,"  §  14. 


ABORTION. 

Evidence  of  other  crimes,  see  "Criminal  Law," 

§  123. 
Homicide  by.  see  "Homicide,"  §§  9,  37. 
Testimony   of  accomplice,   see   "Criminal    Law." 

i   lib 

[al    (Wis.:    1S9C> 

The  consert  of  a  woman  to  the  performance 
of  an  abortion  upon  her  is  not  a  defense  to  an 


ABORTION— ACCORD  AND  SATISFACTION. 
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action  for  the  actual  damages  thereby  sustain- 
ed by  her.— Miller  v.  Bayer  (Wis.)  6S  N.  W. 
869. 

[b]     (Wis.;    1S96.) 

A  complaint  which  charges  that  defendants 
"entered  into  collusion  with  defendant  K.  to 
cause  a  criminal  operation  to  be  performed  upon 
the  body  of  plaintiff,  and  to  have  the  said  K.  per- 
form an  abortion  upon  her  body,"  clearly  charges 
defendants  with  entering  into  an  unlawful  com- 
bination to  injure  plaintiff  by  performing  upon 
her  an  abortion. — Miller  v.  Bayer  (Wis.)  68  N. 
W.  869. 

[cj     (Wis.:   1S9G.) 

In  an  action  for  damages  for  causing  an  abor- 
tion, the  exception  contained  in  Rev.  St.  §  4352, 
where  the  act  is  justified  on  the  ground  of  the 
necessity  of  saving  life,  is  a  matter  of  defense, 
and  need  not  be  negatived  in  the  complaint. — 
Miller  v.  Bayer  (Wis.)  68  N.  W.  869. 


ABSENCE. 

Admissibility  of  declarations  made  in  absence  of 
person  affected,  see  "Evidence."  §  21. 

Continuance  in  absence  of  accused,  see  "Criminal 
Law,"  §  47. 

From  state,  effect  on  running  of  limitations,  see 
"Limitation  of  Actions,"  §  23. 

Impeaching  absent  witness,  see  "Witness,"  §  71. 

Of  counsel  as  ground  for  continuance,  see  "Con- 
tinuance," §  5. 

Of  judge  or  party  from  trial,  see  "Trial,"  §  6. 

Of  witness  as  ground  for  continuance,  see  "Con- 
tinuance," S§  3,  4;    "Criminal  Law,"  §  52. 

for  new  trial,  see  "New  Trial,"  §  31. 

Presumption  of  death,  see  "Death." 


ABSOLUTE  ESTATE. 

Devised  by  will,  see  "Wills,"  §  45. 

ABSTRACTS. 

Of  record  on  appeal,  see  "Appeal/'  §§  124-126. 

ABSTRACTS  OF  TITLE. 

Duty   of   vendor   to   furnish,    see    "Vendor   and 

Purchaser,"  §  21. 
Right  of  access  to  records,  see  "Records,"  §  1. 

(Neb.;    189G.) 

Plaintiff  p"rchased  a  real-estate  mort- 
gage relying  on  the  certificate  accompanying  an 
abstract  of  iitle,  which  recited  that  the  abstract- 
er had  carefully  examined  the  records  of  the 
offices  of  the  county  clerk,  the  clerk  of  the  dis- 
trict court,  and  the  cor.nty  treasurer,  and  that 
there  were  of  record  in  said  offices  no  liens  on 
the  property  excep.  as  mcutioned  in  the  abstract. 
Held,  that  [he  abstracter-  was  not  liable  on  his 
bond  becaust  of  the  omission  from  the  abstract 
of  a  prior  mortgage  of  record  in  the  office  of 
the  register  of  deeds,  though  the  omission  was 
the  result  of  a  conspiracy  to  defraud  between 
the  abstracter,  the  mortgagor,  and  the  prior 
mortgagee.— Thomas  v.  Carson  (Neb.)  65  N.  W. 
S99,  46  Neb.  765. 


ABUSE  OF  PROCESS. 

down:    1895.) 

An  action  will  lie  against  one  who  mali- 
ciously, and  without  probable  cause,  garnishes 
the  exempt  earnings  of  his  debtor,  knowing  them 
to  be  exempt,  with  the  purpose  of  harassing  the 
iatter's  employers,    and   thereby   compel  him  to 


pay  tlie  debt  out  of  such  exempt  money  in  order 
to  avoid  discharge. — Nix  v.  Goodhile  (Iowa)  63 
N.  W.  701. 


ABUTTERS. 

Assessments  for  public  improvements,  see  "Mu- 
nicipal Corporations,"  §§  127-155. 

Liability  of  city  for  negligence  of  abutting  own- 
er as  to  streets  and  sidewalks,  see  "Municipal 
Corporations,"  §  79. 

Right  as  against  street-car  companies,  see  "Horse 
and  Street  Railroads,"  §  6. 

to  compensation  for  occupation  of  street  for 

railroad  purposes,  see  "Eminent  Domain,"  §  26. 


ACCEPTANCE. 

Liability  of  acceptor,  see  "Negotiable  Instru- 
ments," |  6. 

Of  dedication,  see  "Dedication,"  §  4. 

Of  devise,  see  "Wills,"  §  54. 

Of  goods  for  transportation,  see  "Carriers,"  §§ 
4-9. 

sold,  see  "Sale,"  §  25. 

Of  guaranty,  see  "Guaranty."  §  5. 

Of  mortgage,  see  "Chattel  Mortgages,"  §18. 

Of  offer,  see  "Contracts,"  §  1;    "Sale,"  §  3. 

Of  order,  see  "Orders." 

Of  performance  of  contract,  see  "Contracts,"  8 
46. 

Of  service  of  process,  see  "Writs  and  Notice  of 
Suits,"  §  12. 

Of  surrender  of  lease,  see  "Landlord  and  Ten- 
ant," §  24. 


ACCESSION. 

See  "Confusion  of  Goods." 

ACCESSORY. 

See  "Criminal  Law,"  §§  11-14. 

ACCIDENT. 

See  "Death  by  Wrongful  Act":  "Negligence." 

As  ground  for  new  trial,  see  "New  Trial,"  §  32. 
At  crossing,  see  "Railroad  Companies,"  §§  28-44. 
Insurance  against,  see  "Insurance,"  §§  134-140. 
Liability  of  master  for  accidental  injury  to  serv- 
ant, see  "Master  and  Servant,"  §  24. 

ACCOMMODATION  PAPER. 

See  "Negotiable  Instruments,"  §§  21-23. 

ACCOMPLICE. 

Testimony  of,  see  "Criminal  Law,"  §§  114-118. 

ACCORD  AND  SATISFACTION. 


'Payment";   "Release 


See,   also,   "Compromise"; 
and  Discharge." 

§   1.    'What  constitutes. 

[a]     (Neb.;    1897.) 

The  assumption  of  obligations  to  third  per- 
sons for  a  portion  of  the  amount  agreed  on 
without  the  payment  of  such  obligation  is  not 
a  satisfaction.— Omaha  Fire  Ins.  Co.  v.  Thomp- 
son (Neb.)  70  N.  W.  30. 


7    (g  i) 
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lb]    (S.  I>.|    IMi:..i 

(in  one  daj  p]  lintifl  wrote  defendant  ac- 
ceptlng   the   latti  r's   offer  of  eornpi 

i  ii  bj  pit  i  !  on  the 

following  d  minding  his 

accept  ■  i       I 

ter   defendant    tendered    aim    pnj nt    In 

full   ■  the  claim  the  amount  pre- 

viously offered.    //■  lu ,  thai  there  wa 
i mi  ter  v.  <  Ibicago,   M.   & 

St.  P.  Ky.  Co.  is.  D.J  i:i  N.  \V.  U20. 

§   2.   Receipt  of  part  payment. 

I  ■■  I     (11l.li.;     IS!).-.) 

Where  def  n. hints  deducted  from  plain- 
tiff's wages  the  amount  paid  by  them  as  rail- 
road fare  for  plaintiff,  which  sum  was  claimed 
bj  plaintiff,  but  payment  thereof  denied  by  de- 
fendants, ami  plaintiff  accepted  the  amount 
paid,  and  gave  u  receipt  is  Cull  therefor,  he  is 
concluded    from   maintaining  an  action  for  the 

SUm     S.i    deluded  Mcllralll.     ('.     J.,     Ill.il     Moilt- 

gomery,    J.,     dissenting.  —  Tanner    v.     Merrill 
(Mich.)  65  N    \V.  664. 

[b]  (Minn.  |    1S95.) 

The  payment  of  a  part  of  a  debt  will  in  no 
case  discharge  tli<>  whole  without  an  agreement 

lease  lie  balance,  and  an  acceptance  of 
the  paymenl  as  an  accord  and  satisfaction. — 
Marion  v.  Heimbach  (Minn.)  64  N.  W.  3SG. 

62   Minn.   21  1. 

[c]  (Minn.;     1886.) 

An  employer  arbitrarily,  and  without 
consent  of  the  employ§,  made  deductions  from 
wages  of  the  latter,  on  account  of  alleged  de- 
struction of  property,  and  the  servant  signed  re- 
reciting  a  full  payment  of  wages  due, 
and  that  the  signer  assented  to  the  deductions 
made  by  the  employer  for  damage  to  its  prop- 
erty. The  employe  did  not  demand  the  amount 
of  the  deductions  during  the  time  he  was  em- 
ployed, for  fear  of  being  discharged.  Held, 
that  there  was  no  accord  and  satisfaction  of 
the  employer's  claim  for  property  destroyed.— 
Hennessy  v.  St.  Paul  City  Ry.  Co.  (Minn.)  67 
N.   W.   635. 

[dl    (Neb.;    1S96.) 

A.,  being  indebted  to  B.  in  an  uncertain 
amount,  sent  to  the  C.  bank  the  amount  which 
A.  conceded  to  be  due,  with  instructions  to  pay 
the  sum  to  B.,  but  only  in  full  settlement,  and 
on  his  signing  a  receipt  to  that  effect.  B..  pro- 
testing  that  more  was  due.  accepted  the  money, 
and  signed  the  receipt,  but  caused  the  bank  fo 
send  back,  accompanying  the  receipt,  a  letter 
declaring  that  he  only  received  the  money  on 
account,  and  not  in  settlement,  llild,  'that 
the  terms  of  the  receipt,  and  the  refusal  of  the 
bank  to  pay  the  money  except  upon  his  signing 
it,  were  notice  to  him  that  the  bank  had  no  au- 
thority to  pay  it  except  on  the  condition  that 
it  should  be  received  in  full  settlement.— Treat 
v.  Price  (Neb.)  66  N.  W.  834. 
47  Neb.  875. 

[e]     (Neb.;    1896.) 

A.,  being  indebted  to  B.  in  an  uncertain 
amount,  sent  to  the  C.  Bank  the  amount  which 
A.  conceded  to  be  due.  with  instructions  to  pav 
the  sum  to  B..  but  only  in  full  settlement,  and 
on  his  signing  a  receipt  to  that  effect.  B..  pro- 
testing that  more  was  due,  accepted  the  money, 
Mid  siu'iicd  the  receipt,  but  caused  the  bank  to 
send  back,  accompanying  the  receipt,  a  letter 
declaring  that  he  only  received  the  money  on 
account,  and  not  in  settlement,  Held  that  by 
nig  the  money,  he  had  accepted  the  'con- 
dition on  which  it  was  tendered,  and  that  his 
protest  availed  nothing.— Treat  v.  Price  (Neb  t 
66  N.  YV.  S34.  k        ' 

47  Neb.  875. 

ff]     (Neb.)    1S96.) 

A  creditor  who  accepts  money  tendered 
by  the  debtor  unconditionally,  does  not,  by  that 
act,  estop  himself  from  maintaining  an  action 
to  recover  any  further  sum  that  may  be  due. 


'"■•;  N.  \V.  884.  47  Neb.  87.. 
tlnguished      Bed  nan  v.  liirchard  (Neb.)  67  N 
W.   784. 

[bj    (Neb. i    IHD7.I 

A  paymenl  of  a  part  only  of  a  liquidated 
past-due  debt,  in  full  settlement,  is  not   good  us 

an  a rd  and  satisfaction.— Mcintosh  v.  John- 
son (Neb.)  To  N.  \V. 

I  hi      (8.  !».;     IM»7.) 

Where  there  is  n  dispute  as  to  the  amount 
of  a  debt,  ami  the  debtor  pays  lees  than  the 
amount  claimed   by  the  creditor,  an  agxe 

by  the  latter  at   the  lime  to  accept  the  sum  paid 

in   lull  satisfaction    need   not   be  in   writ 

.Miles  v.  Arp  IS.  D.)  70  N.  \V.   b 

§   3.    Pleading. 
(Neb.;    1896.) 

A  plea  of  accord  and  satisfaction,  which 
does  not  show  performance,  is  insufficient.— Go- 
ble  v.  American  Nat.  Kink  of  Kansas  City 
65  N.  W.  1062,  46  Neb.  891. 


ACCOUNT. 

See,  also,  "Account  Stated." 

Books  of  account  as  evidence,  see  "Evidence." 
S  78. 

tion  of  actions  on,  see  "Limitation  of  Ac- 
tions," §  5. 

Reference  for  examination,  see  "Reference,"  §  2. 

[nj    (Neb.;    1896.) 

A  pleading  in  which  the  only  cause  of 
action  is  for  "mo  i  j  '  as  per  account  here- 
to attached,  and  marked  'Exhibit  B,' "  but 
which  is  accompanied  by  no  exhibit  or  allega- 
tion showing  the  nature  of  the  alleged  indebt 
edness,  fails  to  state  a  cause  of  action. — Home 
Fire  Ins.  Co.  v.  Arthur  (Neb.)  67  N.  W.  440. 
48  Neb.  461. 

[b]    (Neb.:    1896.) 

Code  Civ.  Proc.  §  129.  provides,  that  in 
an  action  founded  on  an  account,  it  is  sufficient 
for  plaintiff  to  give  a  copy  of  the  account,  with 
all  credits  and  indorsements  thereon,  and  to 
state  that  there  is  due  him  thereon  from  de- 
fer Jant  a  specified  sum.  Hi  Id,  that  where  it 
appeared    from    a    complaint    on    an    account. 

and    from    the    a< nut    annexed    thereto,    that 

goods  were  delivered  to  defendant,  of  a  cer- 
tain reasonable  value,  and  that  defendant  was 
a  debtor  of  plaintiff  for  the  goods,  in  a  certain 
sum,  the  complaint  was  sufficient  on  general 
demurrer.— MeArthur  v.  H.  T.  Clarke  Drug 
Co.  (Neb.)  67  N.  W.  861. 
48  Neb.  899. 


ACCOUNTING. 

See  "Equity,"  §§  44-18. 

Between  partners,  see  "Partnership,"  §§  21,  23- 
33. 

tenants  in  common,  see  "Tenancy  in  Com- 
mon," §  2. 

By  agent,  see  "Principal  and  Agent,"  §  21. 

By  assignee,  see  "Assignment  for  Benefit  of  Cred- 
itors," §  32. 

By  attorney,  see  "Attorney  and  Client,"  §  7. 

By  county  officers,  see  "Counties,"  §  22. 

By  executors  and  administrators,  see  "Executors 
and  Administrators,"  §§  27  ol'. 

By  garnishee,  see  "Garnishment,"  §  33. 

By  guardian,  see  "Guardian  and  Ward,"  §§  7-11. 

By  mortgagee,  see  "Mortgages,"  §  28. 

By  public  officer,  see  "Office  and  Officer,"  §  23. 

By  receiver,  see  "Receivers."  §  21. 

By  trustee,  see  "Trusts,"   SS  23,  24. 

Settlement  of  accounts  between  old  and  new 
counties,  see  "Counties,"  jj  7. 


ACCOUNT  STATED -ACKNOWLEDGMENT. 
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ACCOUNT  STATED. 

Limitation  of  action  on,  see  "Limitation  of  Ac- 
tions," §  5. 

[a]  (Mich.:    1895.) 

Where,  monthly  statements  are  rendered 
by  a  creditor  to  a  debtor  on  a  running  account, 
failure  of  the  dehtor  to  object  to  the  account 
within  a  reasonable  time  is  an  admission  by  him 
of  its  correctness. — Pabst  Brewing  Co.  v.  Lue- 
ders  (Mich.)  04  N.  W.  872. 

[b]  <Nel>.;    1896.) 

The  rendering  of  an  account  between  par- 
ties, and  agreeing  upon  the  amount  due  as  ap- 
pearing therefrom,  will  support  an  action  for 
the  balance  thereby  shown,  without  an  express 
promise  to  pay. — Hendrix  v.  Kirkpatrick  (Neb.) 
67  N.  W.  759. 

48  Neb.  670. 

Ec]    (Neb.;    1896.) 

The  failure  to  object  to  an  account 
rendered  is  admissible  in  evidence  as  tending 
to  prove  an  acknowledgment  of  its  correctness; 
its  weight  or  sufficiency  for  such  purpose  being 
a  question  of  fact  for  the  consideration  of  the 
jury. — Hendrix  v.  Kirkpatrick  (Neb.)  67  N.  W. 
759 

48  Neb.  670. 


ACCRETION. 

See  "Riparian  Rights,"  §  2. 


ACCRUAL 

Of  cause  of  action,  see  "Limitation  of  Actions," 
§§  9-20. 


ACKNOWLEDGMENT. 

Assignment  of  unacknowledged  mortgage,  see 
"Chattel  Mortgages,"  §  31. 

Effect  of  admission  after  running  of  statute,  see 
"Adverse  Possession,"  §  32. 

Interruption  of  adverse  possession  by  acknowl- 
edgment, see  "Adverse  Possession,"  §  24. 

Of  agreement  to  submit  to  arbitration,  see  "Ar- 
bitration and  Award,"  §  1. 

Of  assignment,  see  "Assignment  for  Benefit  of 
Creditors,"  §  6. 

Of  debt  barred  by  limitations,  see  "Limitation 
of  Actions."  §  32. 

Of  sheriff's  deed  at  mortgage  foreclosure  sale,  see 
"Mortgages,"  §  89. 

Of  title,  effect  of  adverse  possession,  see  "Ad- 
verse Possession,"  §  5. 

§   1.   Necessity. 
[a]     (Neb.;    1895.) 

A  deed  which  is  neither  acknowledged 
nor  recorded  passes  title  to  the  grantee,  so  that 
the  land  may  be  levied  on  under  judgment 
against  him.— Galligher  v.  Connell  (Neb.)  64 
N.  W.  965,  46  Neb.  372. 
[bj    (Neb.;    1896.) 

Under  Comp.  St.  1895,  c.  36,  §  4,  a  con- 
veyance  of  the   homestead   is,   unless  acknowl- 
edged,   absolutely    void.  —  Horbach    y.    Tyrrell 
(Neb.)  67  N.  W.  485. 
48  Neb.  514. 

§   2.    Sufficiency. 
(Minn.;    1896.) 

An  acknowledgment  of  a  deed  of  as- 
signment executed  by  a  corporation,  that  D. 
appeared  before  the  notary,  and  "acknowledged 
that  he  is  president  of  the  within  corporation, 
and  that  he  signed  the  foregoing  deed  as  its 
presidem,  and  that  he  has  been  duly  authorized 
to  sign  the  same  by  the  board  of  directors  of 


said  corporation,  to  me  known  to  be  the  person 
described  in  and  who  executed  the  foregoing  in- 
strument, anil  acknowledged  that  he  executed 
the  same  as  his  free  act  and  deed,"  was  insuffi- 
cient.— Bennett  v.  Knowles  (Minn.)  68  N.  W. 
111. 

§  3.   What  officers  may  take — Disqualifi- 
cation. 

[a]  (Iowa;    1897.) 

An  acknowledgment  of  a  mortgage,  taken 
by  a  notary  public  who  is  a  stockholder  in  a 
bank  which  is  a  beneficiarv  under  the  mortgage, 
is  void— Smith  v.  Clark  (Iowa)  69  N.  W.  1011. 

[b]  (Neb.;    1896.) 

The  act  of  an  officer  in   taking  the  ac- 
knowledgment of  a  grantor  to  a  conveyance  of 
real   estate   is   a   ministerial   one. — Horbach   v. 
Tyrrell  (Neb.)  67  N.  W.  485. 
48  Neb.  514. 

[c]  (Neb.;    1896.) 

A  notary  public  is  not  disqualified  from 
taking  an  acknowledgment  of  a  mortgage  made 
to  a  corporation  merely  because  it  is  shown  that 
he  was  at  the  time  secretary  and  treasurer  of 
the  mortgagee,  it  not  appearing  that  he  was  a 
stockholder  in  such  corporation,  or  otherwise 
beneficially  interested  in  having  the  mortgage 
made.  Ryan,  O,  dissenting. — Horbach  T.  Tyr- 
rell (Neb.)  67  N.  W.  485. 
48  Neb.  514. 

[d]  (Neb.:    1896.) 

An  attorney,  who  is  a  notary  public,  is 
not  disqualified  from  taking  an  acknowledg- 
ment of  a  mortgage  made  to  his  client  merely 
because  he  holds  for  collection  the  claim  se- 
cured by  such  mortgage;  it  not  appearing  that 
the  attorney  had  any  beneficial  interest  in  hav- 
ing the  mortgage  made,  nor  that  the  amount  of 
his  compensation  in  any  manner  depended  up- 
on such  mortgage  being  made.  Horbach  v. 
Tyrrell  (Neb.)  67  N.  W.  485,  followed.  Ryan, 
C,  dissenting. — Havemeyer  v.  Dahn  (Neb.)  67 
N.  W.  489. 

48  Neb.  536. 

§  4.    Certificate. 
£al    (Mich.:    1897.) 

The  presumptiou  in  favor  of  a  certificate 
of  acknowledgment  may  be  rebutted  by  clear 
and  convincing  proof  that  the  certificate  is 
false  and  fraudulent. — Saginaw  Building  & 
Loan  Ass'n  v.  Tennant  (Mich.)  69  N.  W.  1118. 

lb]     (Minn.;    1895.) 

The  certificate  of  acknowledgment  of  a 
deed  is  prima  facie  evidence  of  the  execution  of 
the  deed,  which  cannot  be  overcome  by  evi- 
dence not  clear  and  satisfactory. — Lennon  v. 
White  (Minn.)  63  N.  W.  620. 
61  Minn.  150. 

§  5.   Foreign  acknowledgment. 

[a]  (Iowa;    1895.) 

Acts  20th  Gen.  Assem.  c.  203.  validates 
the  acknowledgments  of  deeds  taken  in  a  foreign 
state,  "acknowledged  or  proven  according  to  the 
laws  and  usages"  of  such  state.  The  evidence 
showed  that  there  was  no  law  in  the  foreign  state 
at  the  time  of  the  acknowledgment  prescribing  the 
form  of  acknowledgments.  Held  that,  in  the  ab- 
sence of  evidence  that  the  acknowledgment  con- 
formed to  the  usage  in  such  state  in  regard  there- 
to, the  record  of  the  deed  was  inadmissible  in  evi- 
dence.—Krueger  v.  Walker  (Iowa)  63  N.  W.  320. 

[b]  (Neb.;   1896.) 

A  deed  for  lands  in  Nebraska,  executed  in 
Kansas,  and  acknowledged  there  before  a  notary 
public,  who  attached  his  official  seal  to  the  cer- 
tificate of  acknowledgment,  is  presumed  to  have 
been  executed  in  accordance  with  the  laws  of 
Kansas;  and  hence,  though  not  witnessed,  it  is 
entitled  to  be  recorded  and  read  in  evidence  in 
Nebraska  without  other  proof  that  the  grantor 
actually  executed  and  delivered  it. — Schields  v. 
Horbach  (Neb.)  68  N.  W.  524. 
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[el    (nfob.i   1800.) 

1  _-ui.iit   of  i    lands 

in   Ni 

thai   P.,  "attorney  In 
came    before    i  be   notary, 

ii,  i.   under  i  fen.   8t   is?:!,   e.  61, 
§5  4,  :,,    providing  that   a   deed    acknowledged 
and  [iin\  ed  according  to  the  la  ws  o 
in   which  it   ia  executi  i    an   officer 

using  shs II  I"-  entitled  to  record 

esumed  to  have  been  acknowledged  in  con- 
formity with  the  lawa  ol  Iowa,  the  notary  hav- 
ing attached  his  ofi  i  to  the  cej 

■  hi,  and   hence   ia   entitled   to 
i.   and    to    i"-   read    in   evidence    n 
other   proof  of  ition. — Dorsey   v.    Con- 

rud   (Neb.)   OS   N.   W.   045. 


ACQUIESCENCE. 

pel  by,  see  "Estoppel,"  §§  19-25. 

in   of   unauthorized   act   of  agent,    see 
"Principal  and  Agent,"  §  17. 


ACTION. 

Abatement,  see  "Abatement  and  Revival." 

Accrual  of  cause  of  action,  see  "Limitation  of 
Actions,"  SS  9-20. 

Adding  new  cause  by  amendment,  see  "Plead- 
ing." 5  tin. 

ii  civil  action,  see  "Arrest,"  §§  1-3. 

Authority  of  attorney  as  to  conduct  of  litigation, 
Attorney  and  Client,"  §  3. 

Changing  form  by  amendment,  see  "Pleading," 
8  59. 

Contracts  not  to  sue,  public  policy,  see  "Con- 
traits,"  §  20. 

Demurrer  for  want  of  capacity  to  sue,  see 
"' I 'leading,"  §  20. 

Duress  in  procuring  settlement  of,  see  "Com- 
promise," §  3. 

Effect  of  pendency  of  other  action,  see  "Abate- 
ment and  Revival,"  85  4-8. 

Entitling  action,  see  "Pleading,"  §  2. 

Injunction  against,  see  "Injunction,"  §§  8-10. 

aiding   legal  proceedings,   see  "Injunction," 

S  3. 

Joining  proceedings  against  corporation  and  stock- 
holders, see  "Corporations,"  §  84. 

Limitation  of,  see  "Limitation  of  Actions." 

Nature  of  bastardy  proceeding,  see  "Bastardy," 
§  1. 

Presumption  as  to  authority  to  sue,  see  "Appeal," 
§  210. 

Restricting  right  to  sue,  see  "Constitutional 
Law,"  §  66. 

Transfer  from  equity  to  law  docket,  see  "Prac- 
tice in  Civil  Cases,"  §  19. 

from    law   to   equity   docket,   see   "Practice 

in  Civil  Cases,"  §  20. 

of  cause  of  action  pending  suit,  see  "Abate- 
ment and  Revival,"  §  1. 

What  causes  of  action  are  assignable,  see  "As- 
signment," §  4. 

survive,   see   "Abatement  and   Revival,"   §1 

9-11. 

When  principal  action  is  commenced,  see  "Gar- 
nishment," §  14. 

Actions  hi  m-  an 

i    ■tenants,  see  "Tenancy  in  Common,"  §§  8-10. 
Husband  and  wife,  see  "Husband  and  Wife." 

§  2a 

Actions  by  and  against 

Assignee,  see  "Assignment,"  §  13;  "Assign- 
ments tor  Benefit  of  Creditors,"  §  40;  "In- 
solvency." §  9. 

Attorney  for  compensation,  see  "Attorney  and 
Client,"  §  17. 

Bailee  for  possession,  see  "Bailment,"  §  6. 


,  .(//./  itynhltt 

Bailor  or  ballet ,  "  §  5. 

City,  '  19 

ii. ting,    gee    "Attol  iey    an 
S  7. 
Contractor  for   publi  see   "Mu 

nieipaJ  <  lorporation  ."  | 

I    ttion,    .See  ,"    ||    .!'.l     U$. 

'  I  ,   , 

lor  money   paid  at   wrongful   tax   8:i!> 

Btion,"  jj  120 
Dnu  gligence,  aee  "Druggists." 

Executor  or  administrator,  sec  "Executors  and 

Admini  IT  50. 

Firm,  see  "PartneraMp,"  SS  N 
I  iiiou,  see  "Corporations,"  §5  100, 

107. 
Guardian,  see  "Guardian  and  Ward,"  f    8. 

ad  litem  or  next  friend,  see  "Infancy,"  8  6. 

Heir,  see  "Descent  and  Distribution,"  :,  IS. 
Husband   tor  attorney's  fees  in  divorce  case, 

see  "1  >ivorce,"  S  40. 
Master    tor    injuries   caused    by   servant,    see 

"Master  and  Servant,"  §6  20,  21. 
Member  or  stockholder   in    behalf  of  corpora- 

inni.  see  "<  lorporations,"  -  <  IS 
National  bank  for  penalties  for  exacting  usury, 

see  "Usury,"  g|    15,   16. 
Next  friend,  see  "Insanity,"  I  8. 

necessity  of  security  for  costs,  see  "Costs," 

§  19. 

Officer  of  association,  see  "Associations,"  §  6. 
Parent  for  injuries  to  child,  see  "Parent  and 
Child,"  §  7. 

for   services   of    child,    see    "Parent    and 

Child."  S  6. 

Partner,  see  "Partnership,"  §  50. 

Physician  for  compensation,  see  "Physicians 
and  Surgeons/'  s  4. 

Principal  or  agent,  see  "Principal  and  Agent," 
§§  28-80. 

Railroad  company,  see  "Railroad  Companies," 
§  16. 

Receiver,  see  "Receivers,"  §§  25-28. 

School  district,  see  "Schools  and  School  Dis- 
tricts," §§  32,  33. 

Seller  for  breach  of  contract,  see  "Sale,"  §  42. 

Sheriff  for  wrongful  seizure,  see  "Sheriffs  and 
Constables,"  §S  11,  12. 

State,  see  "States  and  State  Officers,"  §§  19, 
20. 

Sureties,  see  "Principal  and  Surety,"  §  22. 

Telegraph  companies,  see  "Telegraph  Compa- 
nies," §  8. 

Town,  see  "Towns,"  §§  S.  9. 

Trustee  of  religious  society  in  behalf  of  mem- 
bers, see  "Religious  Societies,"  §  5. 

Wife,  see  "Husband  and  Wife,"  §§  29,  31. 

Action*  for 
Abortion,  see  "Abortion." 

Accounting  between  partners,  see  "Partner- 
ship," §§  25.  2i ;. 

by  guardian,   see  "Guardian  and  Ward." 

§8. 

Alienating  affections  of  spouse,  see  "Husband 
and  Wife,"  SS  38-41. 

Assault  and  battery,  see  "Assault  and  Bat- 
tery," §§  1-3. 

Breach  of  contract,  see  "Contracts."  sis  61-74. 

of  contract  to  exchange  property,  see  "Ex- 
change of  Property,"  J  2. 

of  covenant  to  repair,  see  "Landlord  and 

Tenant."  S  10. 

— —  of  warranty,  see  "Covenants,"  §  7;  "Sale," 
S§  37-11. 

Civil  damages  for  injuries  from  sale  of  in- 
toxicating liquors,  see  "Intoxicating  Liquors," 
§§  54-03. 

Commissions,  see  "Factors  and  Brokers,"  §§ 
19-21. 

Conspiracy,  see  "Conspiracy."  §  2. 

Contribution,  see   "Contribution." 

betwei  es,  see  "Prindbal  and  Sure- 
ty." §§  25-27. 

Criminal  c  a  with  wife,  see  "Husband 

and  Wife,"  $5  36;  37. 
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Actions  for 

Death  by  wrongful  act,  see  "Death  by  Wrong- 
ful Act." 

Deceit,  see  "Deceit." 

Deficiency  on  mortgage  foreclosure,  see  "Mort- 
gages," §  GG. 

Injuries  at  crossing,  see  "Railroad  Companies," 
Sii  41-43. 

by  tire  from  engine,  see  "Railroad  Compa- 
nies,-' §§  74-SO. 

by  flowage,  see  "Waters  and  Water  Cours- 
es," §§  11,  12. 

by  street  car,  see  "Horse  and  Street  Rail- 
roads," §  10. 

by  vicious  animals,  see  "Animals,"  §§  3,  4. 

from  careless  use  of  firearms,  see  "Point- 
ing Firearms,"  §§  1,  2. 

from  defects  in  bridges,  see  "Bridges,"  §§ 

3-6. 

from  defects  in  highways,  see  "High- 
ways," §  35. 

from  defects  in  streets  or  sidewalks,  see 

"Municipal  Corporations,"  §§  92-97. 
to  animals,  see   "Railroad  Companies,"   §§ 

64-OG. 

to  passengers,  see  "Carriers,"  §§  51-54. 

to  servants,  see  "Master  and  Servant,"  §§ 

46-55. 
to  wife,  see  "Husband  and  Wife,"  §§  30- 

32. 
Malpractice,  see  "Malpractice,"  §§  4,  5. 
Money  had  and  received,  see  "Assumpsit."  §  3. 
Negligence  of  inspector,  see  "Inspection." 
Obstruction  of  water  courses,  see  "Waters  and 

Water  Courses,"  §§  7,  8. 
Penalties,  see  "Qui  Tam  and  Penal  Actions." 
Price  of  goods,  see  "Sales,"  §jj  GU-G'J. 
of  land,  see  "Vendor  and  Purchaser,"   §§ 

31  32. 
Rent,  see  "Landlord  and  Tenant,"  §§  47-51. 
Seduction,  see  "Seduction,"  §§  1,  2. 
Supplies  furnished   to  paupers,  see  "Poor  and 

Poor  Laws,"  §  3. 
Wages,  see  "Master  and  Servant,"  §  12. 
Waste,  see  "Waste." 
Wrongful    attachment,    see   "Attachment,"    §§ 

59-G6. 
discharge    of    servant,    see    "Master    and 

Servant,"  §§  7-9. 
ejection   of  passengers,   see  "Carriers,"   §§ 

69,  70. 
eviction,   see   "Landlord    and  Tenant,"   §§ 

6,  7. 

Actio?is  in  behalf  of 

Infants,  see  "Infancy,"  §§  6,  7. 
Insane  persons,  see  "Insanity,"  §  8. 
Others  similarly  situated,  see  "Parties,"  §  2. 

Actions  mi 
Account  stated,  see  "Account  Stated." 
Appeal  bonds,  see  "Appeal,"  §  303. 
Attachment  bonds,  see  "Attachment,"  §  23. 
Bills  and  notes,  see  "Negotiable  Instruments," 

§§  75-89. 
Bonds,  see  "Bonds,"  §§  5-9. 

of  county  officers,  see  "Counties,"  §  56. 

of  depositaries  of  county  funds,  see  "De- 
positaries," §  4. 

of  guardians,  see  "Guardian  and  Ward," 

§§  16,  17. 

taken  from  public  contractors,  see  "Mu- 
nicipal Corporations,"  §  60. 

■ to  discharge  garnishee,  see  "Garnish- 
ment," §  29. 

Certificates  of  mutual  insurance,  see  "Insur- 
ance." §§  1S1-1S4. 

Contracts,  see  "Contracts,"  §§  61-74. 

of  indemnity,  see  "Indemnity,"  §  4. 

to  assume  mortgage,  see  "Mortgages,"  §  35. 

to  drive  logs,  see  "Logs  and  Logging,"  §  6. 

Guaranty,  see  "Guaranty,"  §§  15,  16. 
Implied  contract,  see  "Assumpsit,"  §  2. 
Injunction  bonds,  see  "Injunction,"  §§  33,  34. 
Judgments,  see     Judgment,"  SS  115-117. 
Official  bonds,  see  "Office  and  Officer,"  §  25. 
Policies,  see  "Insurance,"  §§  104-133. 


Actions  on 

Recognizances,  see  "Bail."  5  6. 

Replevin  bonds,  see  "Replevin,"  §  34. 

Sheriffs'  bonds,  see  "Sheriffs  and  Constables," 
S  14. 

Subscriptions    see  "Subscriptions,"  §§  4.  5. 

Supersedeas  bonds,  when  cause  of  action  ac- 
crues, see  "Limitation  of  Actions,"  §  14. 

Actions  to 

Abate  nuisance,  see  "Nuisance,"  §  7. 

obstruction  in  highway,   see  "Highways," 

§27. 

Compel  delivery  of  corporate  stock,  see  "Cor- 
porations," §  45. 

issuance   of   new   certificate   after   loss   of 

original,  see  "Corporations,"  §  107. 

Construe  wills,   see  "Wills,"  §  38. 

Determine  adverse  claims,  see  "Mines  and  Min- 
ing," S§  1,  2;  "Quieting  Title — Removal  of 
Cloud." 

title  to  office,  see  "Office  and  Officer,"  §  30. 

Dissolve  corporations,  see  "Corporations,"  jj§ 
101-103. 

firms,  see  "Partnership,"  §§  25,  26. 

Enforce  judgments  of  other  courts,  see 
"Courts,"  §  26. 

liens,  see  "Mechanics'  Liens,"  §§  49-59. 

loggers'    liens,    see    "Logs    and    Logging," 

§§  8,  9. 
stockholders'    liabilities,    see    "Banks    and 

Banking,"  §  39;    "Corporations,"  §§  S0-S5. 
subscriptions  to  stock,  see  "Corporations," 

§§  52,  53. 
Foreclose  mortgage,  see  "Chattel  Mortgages," 

§  46;    "Mortgages,"  &§  46-S1. 
Realize  on  pledge,  see  "Pledge,"  §  10. 
Recover   monev    won   or   lost   in   gaming,    see 

"Gaming,"  S§  1,  2. 
possession  of  leased  premises,  see  "Land- 
lord and  Tenant,"  §§  58,  59. 
Redeem  from  mortgage  sales,  see  "Mortgages," 

§  100. 

from  tax  sales,   see  "Taxation,"  §  97. 

Reform  contracts,  see  "Equity,"  §  5. 
Remove  officers,  see  "Office  and  Officer,"  §  28. 
Rescind  contracts  in  equity,  see  "Equity,"  J  15. 
Set  aside  award,  see  "Arbitration  and  Award," 

§  7. 
fraudulent   conveyances,    see    "Fraudulent 

Conveyances,"  §§  35-3S. 
fraudulent   conveyances   by   decedent,   see 

"Executors  and  Administrators,"  §  S. 

street  assessments,  see  "Municipal  Corpo- 
rations," §  151. 

Try  and  confirm  titles  under  tax  deeds,  see 
"Taxation,"  §§  110-115. 

Particular  actions. 
See  "Account";  "Assault  and  Battery,"  §§  1-3; 
"Assumpsit";  "Attachment";  "Conspiracy," 
§  2;  "Death  by  Wrongful  Act";  "Deceit"; 
"Divorce";  "Ejectment  ;  "False  Imprison- 
ment"; "Forcible  Entry  and  Detainer";  "Gar- 
nishment"; "Injunction";  "Interpleader"; 
"Libel  and  Slander";  "Malicious  Prosecu- 
tion"; "Mandamus":  "Partition";  "Quirt- 
ing Title — Removal  of  Cloud":  "Quo  War- 
ranto"; "Replevin";  "Specific  Performance"; 
"Trespass";  "Trover  and  Conversion";  "Use 
and  Occupation." 

§   1.    By  whom  maintainable. 

(Wis.;    1S95.) 

Where  a  husband  contracts  to  exchange 
his  own  property  for  land,  and  afterwards  in- 
forms his  wife  of  the  contract,  and  directs  that 
the  land  be  conveyed  to  her,  she  cannot  main- 
tain an  action  against  the  grantor  for  false  rep- 
resentations as  to  the  character  of  the  land.— 
Tyson  v.  Ranney,  61  N.  W.  563,  89  Wis.  518. 

§   2.    Motive  in  instituting  snit. 

(Neb.;   1S90.> 

The  motive  of  one  in  instituting  a  suit  on 
a  valid  cause  of  action  is  immaterial  to  bis  right 
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of  recovery.  Jaeobson  T.  Van  Boening  (Nib.) 
66  N.  U 

•IS  Neb.  80. 

§   3.    Premature  action. 
(MIiiii.I     !>.;>.-,. i 

A  .  reditor  who  a  the  time  of  pay- 

ment of  a  debt,  bo  thai  the  debt  should  be  pay- 
able in  iiistalliiic  nts.  could  not,  on  default  in 
part  of  the  installments,  sue  on  the  debt— 
Napa  Val.  Wine  Co.  t.  Daubuer  (Minn.)  65  N. 
w.  i  13. 

63   .Minn.    112. 

i  4.    Form   of   action — Tort   or   contract. 
(Wis.;     1896.) 

A   complaint,    in   on   action   to   recover   for 

personal    injuries  and   maltreatment    alleged    to 

have  b  b)  plaintiff  while  »  passenger 

on  a  train  i  I  d  tpany,  where 

berth  in  a  bj   reason  of 

ailure  of  defendant's  servants  to  awaken 

her   i in t il   the   train    had   stopped    at    her   place   of 

p.  and  by  their  hurrying  her  from  the 

ear  without  being  dressed,  states  ii  cause  of  ac- 
tion in  tort,  ami  not  for  breach  of  com  net  \le- 
Keon  v.  Chicago,  M.  &  St  P.  Ry.  Co.  (Wis.)  09 
N.  \V.  175. 

§  5.    Joinder  of  eaiises. 

[a]     (Iowa)    18060  .  .  .     . 

Separate  counts  against  tlie  same  defend- 
ant for  the  use  of  land,  for  trespass  by  such  use, 

and  for  injury  to  the  land  by  tl bstruction  of  the 

highway  in  front  of  it,  are  properly  joined  in  the 
same  petition. — Jenks  v.  Lansing  Lumber  Co. 
(Iown)  66  N.  W.  231. 

lb]     (Iowa;     1897.) 

Where  a  buyer  of  personalty  attached  it 
to  the  realty,  and  sold  the  latter  to  one  who  as- 
sumed his  debts,  a  complaint  against  the  two, 
by  the  seller  of  the  personalty,  to  foreclose  a 
mechanic's  lien,  did  not  contain  two  causes  of 
action,  in  violation  of  Code,  §  2510,  because  it 
sought  to  recover  against  the  purchaser  of  the 
realty  on  account  of  his  having  assumed  the 
debt. — Eagle  Iron  Works  v.  Des  Moines  Subur- 
ban Ry.  Co.  (Iowa)  7U  N.  W.  1!>3. 

[c]  (Mich.;   1896.) 

Counts  for  alienating  a  wife's  affections, 
and  for  seduction,  causing  alienation  of  her 
affections,  may  be  joined. — Mead  v.  Randall 
(Mich.)  69  N.  W.  506. 

[d]  (Minn.)    1895.) 

A  cause  of  action  for  failure  of  the  de- 
fendant sheriff  to  levy  an  execution  caDnot  be 
joined  with  a  cause  of  action  for  a  wrongful 
levy  on  and  a  conversion  of  the  same  judg- 
ment.— Vaule  v.  Steenerson  (Minn.)  65  N.  W. 
257. 

63  Minn.  110. 

[e]  (Minn.;    1S96.) 

A  cause  of  action,  under  Gen.  St.  1894.  § 
2600,  subd.  3,  against  the  officers  of  a  corporation 
for  their  fraud,  unfaithfulness,  or  dishonesty, 
resulting  in  loss  to  a  particular  creditor,  cannot 
be  joined  with  a  cause  of  action  to  enforce  the 
constitutional  liability  of  the  stockholders. — Stur- 
tevant-Larrabee  Co.  v.  Mast,  Buford  &  Burwell 
Co.  (Minn. I  69  N.  W.  324. 

[«]     (Neb.;    1805.) 

A  joinder  in  a  petition  of  a  cause  of  ac- 
tion for  malicious  prosecution  of  one  for  the 
damage  to  plaintiff's  business  by  arresting  oc- 
cupants of  her  place  of  business,  and  one  for 
slander  arising  out  of  the  same  transaction,  is 
proper.— Dinges  v.  Riggs,  62  N.  W.  74,  43  Neb. 
710. 

IS]     (S.  D.;    1SOG.) 

Under  Cocip.  Laws,  §  4932,  subd.  1,  au- 
thorizing the  joinder  of  causes  of  action  arising 
out  of  "the  same  transaction,  or  transactions  con- 
nected with  the  .ame  subject  of  action,"  the 
holder  of  a  tired  by  a  trust  deed  may  in 

one  action  seek  to  foreclose  the  trust  deed,  to  set 
aside  a  prior   foreclosure   made   by   the   trustee 


without  plaintiff's  kn<  .  consent,  b 

join   the   county 

and  to  adjust  the  equities  of  the  irtiea, 

k  IS.  D.j  66  N.  W.  WJ. 

ItaJ     (WIk.i    1H05.) 

\      object  a,u  of  misjoinder  of 
action  may  be  taken  by  a  defendant  affected  by 
only   one   of   them.— Plankinton   v.   Hildebrand 
(Wis.)  61  N.  W.  839,  89  Wis.  209. 

[1]    (Wis.;    180B.) 

.\   complaint   which  states  a  cat 
tion  against  a  corporation  and  its  manaj 
for  the  same  acts  of  negligence  is  not  demurra- 
ble on  the  ground  that  several  • 
are  improperly  nt  Greenberg  v.  Whitcomb 

Lumber  Co.  (Wis.)  63  N.  W.  93. 
90  Wis.  225. 

[JJ      (\VI».;     189S.) 

A  domestic  insurance  company,  on   going 
out  of  business,  reinsured  its  risks  in  a  foreign 
company,  and,  to  protect  such  reinsm 
posited   a  bond  with   the  state  treasurer,  after 
which    the    foreign    company    In  i  [Tent. 

HcW,  that  a  complaint  against  the  domestic  com- 
pany and  the  assignee  of  the  foreign  company 
to  subject  the  bond  to  payment  of  claims,  some 
arising  under  the  reinsured  policies,  and  some 
under  judgments  rendered  on  other  policies  is- 
sued by  the  foreign  company,  improperly  j 
two  causes  of  action. — Hughes  v.  Hunner,  64 
N.  W.  SS7,  91  Wis.  116. 

[k]     (Win.;    1800.) 

Under  Saul.,   ec   B.  Ann.  St.  5  2647,  pro- 
viding that  actions,  legal  or  equitable,  or  l 
arising  out  of  the  same  transaction,  or  trs 
tions  connected  with  the  same  subject  of  the  ac- 
tion,  may  be  united   in  the  same  complaint,  ac- 
tions for  the  detention   of  leased  premises,   and 
for  conversion  of  personal  property  included  in 
the  lease  by  failure  to  surrender  it  at   expira- 
tion  of  the   lease,   may  be   united,    though   the 
defendant,  as  lessee,  is  subject,   under   Rev.   St. 
§§  2185,   21S6,   to   the  liability  of  paying  double 
rent,  one-half  of  which  at  least  is  penal,  for  such 
detention. — Alliance     Elevator     Co.     v.     Wells 
(Wis.)  66  N.  W.  796. 
93  Wis.  5. 

[1]     (Wis.;    1S90.) 

In  an  action  against  several  defendants  for 
causing  an  abortion,  the  complaint  charged,  in 
effect,  the  pregnancy  of  plaintiff,  and  that  it  was 
the  result  of  a  rape  committed  upon  her  by  de- 
fendant B.;  that  all  the  defendants  entered  in- 
to an  unlawful  conspiracy  to  produce  the  abor- 
tion; that  the  abortion  was  produced:  and  thai 
plaintiff  was  damaged  in  a  sum  for  which  judg- 
ment was  prayed.  Held,  that  the  complaint  stat- 
ed but  one  cause  of  action,  and  that  against 
all  the  defendants.— Miller  v.  Bayer  (Wis.)  68 
N.  W.  869. 

[m]     (Wis.;    1897.) 

A  complaint  which  alleges  that  one  de- 
fendant procured  from  plaintiff  an  exchange  of 
land  by  imposing  on  plaintiff's  mental  incom- 
petency and  business  incapacity,  and  by  fraud- 
ulently representing  the  quality  of  the  land 
and  the  state  of  the  title,  and  threatens  t<> 
convey  the  property  to  a  co-defendant,  to  whom 
he  has  given  a  contract  for  conveyance,  and 
that  the  co-defendant  threatens  to  dispose  of 
his  interest  under  such  contract,  and  prays  a 
rescission,  damages,  and  an  injunction  against 
a  transfer  by  either  defendant,  does  not  join 
different  causes  of  action. — Menz  T.  Beebe 
(Wis.)  70  N.  W.  468. 

§   6.   — —   Legal  and  equitable. 

(Wis.;    1895.) 

Rev.  .St.  §  2647.  providing  that  legal  and 
equitable  causes  of  action  may  be  united  in  one 
complaint  when  they  arise  out  of  the  same 
transaction  connected  with  the  subject  of  the 
action,  and  affect  all  the  parties  to  the  action, 
does  not  authorize  the  joinder  of  a  cause  of  ac- 
tion for  the  foreclosure  of  certain  stock  owned 
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by  onp  defendant,  which  was  pledged  to  plaintiff 
to  secure  a  note,  with  a  demand  for  a  deficiency 
judgment  against  two  other  defendants,  as  mak- 
er and  indorser  of  the  note. — Plankinton  v.  Hil- 
debraud,  61  N.  W.  S39,  SO  Wis.  209. 


§  7. 


Interest  of  parties. 


[a]  dii i.  n.:   1S95.) 

A  complaint,  in  an  action  to  foreclose  a 
mortgage  held  as  collateral,  against  the  princi- 
pal debtor  and  the  mortgagor,  which  set  out 
the  mortgage  note,  which  had  been  assigned  to 
plaintiff,  and  also  the  note  of  the  principal  debt- 
or, and  demanded  judgment  against  the  mort- 
gagor and  the  principal  debtor  for  a  deficiency, 
was  not  demunable,  on  the  ground  that  it  unit- 
ed different  causes  of  action. — First  Nat.  Bank 
v.  Lambert  (Minn.)  65  N.  W.  451. 

63  Minn.  263. 

[b]  (Wis.:    1896.) 

One  of  several  persons  who  together  in- 
herited from  the  same  person  two  tracts  of  land 
may,  without  his  complaint  being  open  to  the 
objection  of  improperly  uniting  several  causes 
of  action,  maintain  an  action  for  partition  of  the 
two  lots,  against  his  co-heirs  and  persons  to 
whom  they  have  conveyed  an  interest  in  one  or 
the  other  or  both  of  the  lots. — Grady  v.  Cannon 
(Wis.)  66  N.  W.  808. 

§   8.    Consolidation  of  actions. 

[a]  (Iowa;   1805.) 

The  owner  of  property  filed  a  bill  in 
equity  against  a  contractor  who  had  agreed  to 
furnish  material  for  and  build  a  house  thereon, 
alleging  that  the  contractor  had  broken  the  con- 
tract, that  thereby  liens  had  been  filed  and 
foreclosed  against  the  property,  and  that  the 
petitioner  had  no  knowledge  as  to  the  accuracy 
of  the  amounts  claimed  therein,  and  asking  for 
an  accounting  and  direction  as  to  how  the 
liens  should  be  discharged,  and  damages  for  de- 
fective materials  used.  On  the  following  day 
the  contractor  began  an  action  at  law  on  the 
contract,  which  the  owner  answered,  raising 
the  same  issues  as  were  presented  by  his  bill  in 
equity.  Held,  that  it  was  proper  for  the  court 
to  consolidate  the  cases. — Evans  v.  McConnell 
(Iowa)  63  N.  W.  570;    McConnell  v.  Evans,  Id. 

[b]  (Minn.;    1806.) 

Two  separate  actions  were  brought  by 
judgment  creditors  against  an  insolvent  corpo- 
ration and  some  of  its  stockholders,  under  Gen. 
St.  1S94,  c.  76.  Thereafter  the  court  made  an 
order  consolidating  the  two  actions  under  the 
name  and  title  of  both  plaintiffs,  "against  the 
defendants  named  therein."  Six  days  before 
the  making  of  this  order,  two  stockholders, 
who  were  made  defendants  in  one  action,  but 
not  in  the  other,  demurred  to  the  complaint 
in  the  former  action,  which  demurrer  was 
brought  on  for  hearing  after  the  order  of  con- 
solidation. Held,  such  order  consolidated  both 
complaints,  so  that  the  allegations  contained  in 
one  aided  the  other,  and  the  case  stood  as  if  the 
complaint  demurred  to  had  been  amended  after 
the  demurrer  was  served,  and  before  it  was  ar- 
gued.—Pioneer  Fuel  Co.  v.  St.  Peter  Street 
Imp.  Co.  (Minn.)  67  N.  W.  217. 

64  Minn.  386. 

[c]  (S.  I}.;    1890.) 

A  mortgagee  of  chattels  brought  claim 
and  delivery  to  recover  possession  of  certain 
property  described  in  the  mortgage,  which  was 
given  to  secure  the  price  of  an  engine  sold  by 
plaintiff  to  defendant,  and  afterwards  com- 
menced another  action  to  foreclose  such  mort- 
gage. Defendant,  in  its  answer  in  each  ac- 
tion, set  up  a  breach  of  warranty  of  the  en- 
gine, and  in  the  second  also  claimed  damages  for 
a  breach  of  a  subsequent  agreement  relating  to 
the  engine.  The  parties  then  stipulated  that 
"said  foreclosure  action  shall  stand  for  trial  in 
said  court  before  a  trial  of  fact  in  said  action 
in  claim  and  delivery."  Held,  that  it  was  with- 
in the  discretion  of  the  court  to  order  such  ac- 


tions consolidated,  notwithstanding  the  stipu- 
lation.—Aultman  Co.  v.  Ferguson  (S.  D.)  66 
N.  W.  1081. 

§  9.   Between  different  parties. 

(Wis.;    1S96.) 

Under  the  provisions  of  Laws  1893,  c. 
235,  permitting  a  plaintiff  in  an  action  on  insur- 
ance policies  to  join  as  parties  defendant  all  in- 
surance companies  interested  in  the  loss,  and  of 
Rev.  St.  §  2792,  authorizing  the  consolidation  of 
actions  which  might  have  been  joined,  a  court 
may  properly  consolidate  separate  actions  by 
the  same  plaintiff  against  different  insurance 
companies,  growing  out  of  the  same  loss. — 
Gross  v.  Milwaukee  Mechanics  Ins.  Co.  (Wis.) 
66  N.  W.  712;  Same  v.  Western  Assur.  Co.,  Id. 
92  Wis.  656. 


ACT  OF  GOD. 

See  "Negligence,"  §  20. 

ADEMPTION. 

Of  legacy,  see  "Wills,"  §  60. 

ADEQUATE  REMEDY  AT  LAW. 

See  "Equity,"  §  2;    "Injunction,"  §  1. 

ADJOINING  LANDOWNERS. 

See,  also,   "Boundaries." 

Liability  for  nuisance,  see  "Nuisance,"  §  3. 
Right  to  obstruct   or  turn  awav  surface  water, 

see  "Surface  Water,"  §§  2,  3. 
Rights  and  liabilities  as  to  party  walls,  see  "Party 

Walls,"  2. 

§   1.    Lateral  support. 

[a]  (Mich.;    1806.) 

Where  the  inevitable  result  of  the  willful 
removal  of  the  soil  was  the  fall  of  plaintiff's 
house,  the  failure  of  plaintiff  to  take  steps  to 
avoid  the  injury  does  not  prevent  a  recovery  by 
him.— Gildersleeve  v.  Hammond  (Mich.)  67  N. 
W.  519. 

[b]  (Mien.]    1896.) 

To  relieve  plaintiff  from  the  charge  of  con- 
tributory negligence  in  failing  himself  to  take 
steps  to  protect  his  building,  evidence  that  de- 
fendant promised  to  take  such  precautions  is 
admissible. — Gildersleeve  v.  Hammond  (Mich.) 
67  N.  W.  519. 

[c]  (MiCh.j    1896.) 

Where  the  excavation  by  defendant  on 
land  adjoining  plaintiff's  land  causes  the  soil 
on  plaintiff's  land  to  give  way,  due  to  its  grav- 
elly and  sandy  condition,  and  not  because  of  a 
building  upon  the  land  which  was  located  4% 
feet  from  the  division  line,  the  failure  of  de- 
fendant to  use  any  means  to  protect  plaintiff's 
building,  which  could  have  been  done  at  little 
expense,  renders  him  liable  for  the  damages  to 
the  land  and  building.  Hooker.  J.,  dissentine; 
— Gildersleeve  v.  Hammond  (Mich.)  67  N.  W. 
519. 

[d]  (Minn.;    1896.) 

The  defendant  made  an  excavation  on 
his  land,  which  caused  the  soil  of  the  adjoining 
land  of  the  plaintiff  to  fall  into  it.  Held,  that  the 
measure  of  the  plaintiff's  damages  is  not  the 
depreciation  of  her  land  by  reason  of  the  exist- 
ence of  the  excavation  on  the  defendant's  land, 
but  the  diminution  of  the  value  of  the  plain- 
tiff's land  by  reason  of  the  falling,  caving,  or 
washing  of  the  soil  of  her  land  as  the  natural 
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tended  exi 
such    notice   to    be   given    Where   the   adji 
.  in   fact,  knowledge  of  the  ii 

iii. .ii.     Ni.vuinv    v.   Dunfortb    (S.    D.)    68 

n.   U 

J.    Encroachment  by  wall. 

,.;     IVI7.) 

Where  a  i..i  owner  intrudes  his  foundation 
wall   several  inehea  across  tin'  line,   under  bis 

liar's  building,  which  i  I Is  to  the  line, 

right  tn  treat  such  acl  as 
and   brin 

in  iin.h  turbed   .       

.      ,    Valentine    Blatz    Brewing   Co. 
(Wis.)  Tii  N.  \V.   L64; 

S   3.    Obstruction  of  light  and  air. 
(Mich. |    iviti.i 

In  an  action  to  restrain  an  adjoining 
property  ownei  from  maintaining  a  fence  11 
feet  high  on  the  division  line,  which  shuts  off 
the  circulation  ,>f  air  from  plaintiff's  building, 
evidence  that  one  of  the  defendants  lived  on 
the  premises  on  which  the  fence  was  main- 
tained, and  that  the  other  was  the  owner  of  an 
undivided  interest  therein  as  the  heir  of  his 
mother,  of  whose  estate  he  was  administrator, 
and  that  he,  in  response  to  a  letter  in  regard  to 
tin-  maintenance  of  the  fence,  wrote  signifying 
his  intention  to  fight  its  removal,  is  sufficient  to 
show  that  both  were  responsible  for  its  mainte- 
nance.—Peck  v.  Roe  (Mich.)  67  N.  W.  10S0. 


ADJOURNMENT. 

See  "Continuance." 

ADJUTANT  GENERAL. 

See  "Militia,"  §  2. 

ADMINISTRATION. 

See  "Executors  and  Administrators." 


ADMIRALTY. 


See,  also,  "Maritime  Liens" 
age";  "Wharves." 


••Shipping";  "Tow- 


§   1.   Appeal  froni  territorial  court. 
(N.  D.:    lS!).-,.( 

Practice  on  appeal  from  a  territorial 
court  sitting  in  admiralty  to  the  supreme  court 
of  the  territory  is  regulated  by  the  rules  and  us- 
ages of  courts  of  admiralty,  and  not  by  the  ter- 
ritorial statutes. — Braithwaite  v.  Jordan  (N.  D.) 
65  N.  W.  Tol. 

5  N.  D.  196. 


§  2. 


Bonds. 


[a]     <N.  1).;    ls!>r>.> 

Where  an  undertaking  given  on  appeal  in 
a  territorial  court  sitting  in  admiralty  was  treat- 
ed by  respondent  as  entitling  appellants  to  a 
stay,  and  no  attempt  was  made  by  respondent 
to  enforce  the  judgment,  the  undertaking  was 
valid  as  a  common-law  obligation. — Braithwaite 
v.  Jordan  (X.  D.)  65  N.  W.  701. 
5  X.  D.  196. 

lb]      (N.  D.;    1805.) 

Wh.re  the  record  showed  that  the  vessel 
was.   at   the  time  of  the  appeal,   in   appellants! 


judgment  wa 

payment  ol  lature 

.  laimanl  having, 
I  from  die 

ippeal, 
i     ii.       slid  as  a  volunl 

v.  Jordan  t.N.  D.)  65  X.  W.  761. 
5  X.  D. 


ADMISSIONS. 

As  evidence,  see  "Criminal  Law."  §5  100  113; 
"Ei  18    l_;  "H  2  34. 

i.iure  to  reply,  see  "Pleading,"  5  lu. 


ADOPTION. 

(S.  D.i    1805.) 

A  recital,  in  an  order  of  adoption  of  an 
illegitimate  child,  of  the  fact  that  the  mother 
of  the  child  abandoned  her  for  more  than  a 
year,  was  not  overcome  by  recitals  that  the 
mother  was  living,  and  objected  to  the  adoption, 
and  appeared  in  court  with  her  objections,  and 
that  eight  months  previously  the  mother  applied 
to  the  court  for  a  similar  order  for  adoption  of 
the  child  by  another,  so  as  to  preclude  the  court 
from  making  the  order  for  want  of  appearance 
of  jurisdictional  facts. — Richards  v.  Matteson 
(S.  D.)  65  N.  W.  428. 


ADULTERY. 

Sufficiency  of  proof,  see,  also,  "Divorce,"  I  8. 
Testimony  of  husband  or  wife,  see  "Witness," 
§8. 

§   1.    Who  may  institute  prosecution. 

[a]  (Iowa:    189(1.) 

Code,  §  4008,  providing  that  no  prosecution 
for  adultery  shall  be  commenced  except  on  com- 
plaint of  the  husband  or  wife,  does  not  prevent 
the  prosecution  of  a  man  who  was  unmarried 
at  the  time  the  offense  was  committed,  but  who 
has  been  subsequently  married. — State  v.  Oden 
(Iowa)  69  X.  W.  270. 

[b]  (Mich.  I    1st).-,.) 

Under  How.  Ann  St.  §  9279,  providing 
that  no  prosecution  for  adultery  shall  be  com- 
menced but  on  the  complaint  of  the  husband 
or  wife,  a  married  man  who  commits  adultery 
with  a  married  woman  may  be  prosecuted  by 
the  husband  of  his  paramour. — Wilson  v.  Gra- 
tiot Circuit  Judge  (Mich.)  62  N.  W.  293. 

§   2.   Indictment  and  information, 
[a]     (lovra:    189S.) 

ruder  Code.  §  4008,  declaring  that  "no 
prosecution  for  adultery  can  be  commenced  but 
on  the  complaint  of  the  husband  or  wife,"  the 
indictment  need  not  show  that  the  prosecution 
was  so  commenced,  but  such  fact  may  be  shown 
without  any  averment;  the  provision  not  pre- 
scribing an  element  of  the  crime,  but  limiting 
the  authority  to  punish  it. — State  v.  Andrews 
(Iowa)  64  N.  W.  404. 
[bj     (Mich.;    1896.) 

The  complaint,  warrant,  and  informa- 
tion in  a  prosecution  for  adultery  need  not  al- 
lege that  the  complainant  was  defendant's 
wife.  It  is  enough  that  it  appears  that  the 
marriage  was  admitted  before  the  examining 
magistrate  by  defendant's  attorney;  the  pre- 
sumption being  that  the  admission  was  in  de- 
fendant's presence,  and  was  binding  on  him. — 
People  v.  Isham  (Mich.)  67  N.  W.  819. 

§   3.    Evidence, 
la)     (Mich.:    189G.) 

A  marriage  certificate,  when  accom- 
panied by  proof  of  the  identity  of  the  parties, 
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is  admissible  to  prove  marriage  in  a  prosecu- 
tion for  adultery. — People  v.  Isbam  (Mich.)  07 
N.  W.  819. 

[b]  (Mich.;    1896.) 

An  extrajudicial  confession  by  defend- 
ant of  his  marriage  is  not  alone  sufficient  proof 
thereof  to  sustain  a  conviction  of  adultery. — 
People  v.  Isham  (Mich.)  6T  N.  W.  819. 

[c]  (Mich.;    1890.) 

A  letter  by  defendant  to  the  woman 
claimed  by  the  state  to  be  his  wife,  in  which 
he  addressed  her  as  wife,  is  admissible. — People 
v.  Imes  (Mich.)  08  N.  W.  157. 

[d]  (Mich.;    1S90.) 

Admissions  of  defendant  that  he  cohabit- 
ed for  a  certain  time  with  the  woman  claimed 
by  the  state  to  be  his  wife  are  admissible.— 
People  v.  Imes  (Mich.)  68  N.  W.  157. 

§  4.    Instructions. 

(Mich.;   1S90.) 

On  a  trial  for  adultery  it  is  enough  to 
charge  merely  that  sexual  intercourse  must  be 
proven. — People  v.  Payment  (Mich.)  67  N.  W. 
689. 

ADVANCEMENT. 

See  "Descent  and  Distribution,"  §§  8-11. 

Rights  of  legatees  and  devisees,  see  "Wills,"  § 
59. 

ADVANCES. 

By  factor  or  broker,  see  "Factors  and  Brokers," 
§6. 

ADVERSE  CLAIM. 

See  "Quieting  Title— Removal  of  Cloud." 

ADVERSE  POSSESSION. 

I.  IN  GENERAL,  §§  1-4. 
II.  CHARACTER      AND      SUFFICIENCY 
OF  POSSESSION,  §§  5-22. 

1.  In  General,  §§  5-14. 

2.  By  and  Against  Whom,  §§  15-22. 
III.  LENGTH      AND      CONTINUITY      OF 

POSSESSION,  §§  23-25. 
IV.  COLOR  OF  TITLE,  §§  26-29. 
V.  EFFECT,  §§  30-32. 

See,  also,  "Limitation  of  Actions." 

Adverse  claim  to  mines,  see  "Mines  and  Mining," 

§§  1,  2. 
Effect  on  boundaries,  see  "Boundaries,"  §§  7,  8. 

on  right  to  redeem,  see  "Mortgages,"  §  96. 

Highways  by  prescription,   see  "Highways,"   §§ 

4,  5. 
Purchase  of  land  adversely  held,  see  "Champerty 

and  Maintenance,"  §  2. 
Right  to  maintain  nuisance  by  prescription,  see 

"Nuisance,"  §  6. 
Showing  of  title  in  ejectment,  see  "Ejectment," 

§  2. 
Title  to  support  suit  to  quiet  title,  see  "Quieting 

Title— Removal  of  Cloud,"  §  3. 

I.   IN  GENERAL. 

§   1.    Statutory  provisions. 
(Wis.;   1896.) 

Rev.  St.  §§  4211,  4212,  are  intended  to 
specify  conditions  which  will  be  deemed  suffi- 
cient, alone,  to  establish  adverse  possession, 
without  regard  to  the  requirements  of  the  com- 
mon law. — Lampman  v.  Van  Alstyne  (Wis.)  09 
N.  W.  171. 


§   2.    Property   subject   to   prescription. 

[a]  (Micli.;   1S97.) 

Title  to  land  laid  out  as  a  public  alley  may 
be  acquired  by  adverse  possession. — Vier  v. 
City  of  Detroit  (Mich.)  70  N.  W.  139. 

[b]  (Neb.:    1896.) 

The  statute  of  limitations  will  begin  to 
run  against  the  title  of  a  party  purchasing  land 
from  the  United  States,  from  the  date  of  his 
compliance  with  all  the  requisites  to  entitle 
him  to  a  patent  therefor,  in  favor  of  one  who 
holds  adverse  possession  of  the  real  estate. — 
Dolen  v.  Black  (Neb.)  67  N.  W.  700. 
48  Neb.  688. 

[c]  (N.  D.:    1896.) 

Lands  in  the  "Indian  country"  cannot  be 
held  adversely  until  the  Indians'  right  of  occu- 
pancy thereof  has  been  terminated  by  the  Unit- 
ed States.— Kreuger  v.  Sehultz  (N.  D.)  70  N. 
W.  209. 

[d]  (Wis.;    1S95.) 

The  fact  that  a  person  has  for  many 
years  encroached  on  a  highway  by  inclosing  part 
thereof  within  his  fence  does  not  bar  the  town 
of  the  right  to  have  the  road  onened  to  its  full 
width— Nicolai  v.  Davis,  64  N.  W.  1001,  91 
Wis.  370. 

§  3.    Intent  to  acquire  title  or  right. 
(Iovra;    1896.) 

DcitMida.it  received  a  quitclaim  deed  to 
the  land  in  suit  from  an  occupant  who  he 
knew  had  no  title,  under  the  belief  that  it  was 
government  land,  and  that,  on  termination  of 
the  litigation  between  plaintiff's  grantor  and  the 
government,  he  would  be  able  to  secure  title 
thereto.  Defendant  did  not  pay  taxes  on  the 
land,  record  his  deed,  or  claim  title  thereunder 
until  the  litigation  was  decided  in  favor  of  plain- 
tiff's gran. or.  Held,  that  defendant's  posses- 
sion prior  thereto  was  not  adverse. — Litchfield 
v.  Sewell  (Iowa)  66  N.  W.  104. 

§   4.    Evidence. 
(Wis.;    1895.) 

Evidence  that  a  person  took  adverse  pos- 
session of  land  "about"  May  1,  1866,  and  re- 
mained in  possession  until  "about"  May  1, 
1S80.  is  not  sufficient  to  prove  title  by  adverse 
possession,  the  statute  of  limitations  being  20 
years— Allis  v.  Field,  62  N.  W.  85,  89  Wis. 
327. 


II.    CHARACTER     AND     SUFFICIENCY 
OF  POSSESSION. 

1.  IN  GENERAL. 

§   5.    Possession    subservient    to    or    con- 
sistent with  title  of  another, 
[a]     (Mich.;   1896.) 

After  a  right  to  use  land  as  part  of  its 
right  of  way  had  been  granted  to  a  railroad 
company,  such  company  fenced  its  right  of  way 
excluding  such  land:  and  thereafter  the  grant- 
or conveyed  the  land  to  plaintiff,  who  inclosed 
the  same,  and  used  it  for  crops  and  pasturage, 
openly  and  continuously,  without  the  assent  of 
the  company,  for  more  than  15  years.  Held, 
that  plaintiff  acquired  title  by  adverse  possea- 
sion. — Matthews  v.  Lake  Shore  &  M.  S.  Ry.  Co. 
(Mich.)  67  N.  W.  1111. 
[li]     (Minn.;    1897.) 

An  acknowledgment,  by  one  holding  title 
by  adverse  possession,  of  the  former  owner's 
title,  by  accepting  a  lease,  is  competent  to  prove 
his  possession  not  adverse. — Sage  v.  Ruduick 
(Minn.)  69  N.  W.  1096. 

[c]      (Xeb.;    1896.) 

Where  a  tenant  in  possession  orally  con- 
tracts for  the  purchase  of  the  leased  premises, 
his  subsequent  possession  will  be  presumed  to  be 
under  the  lease,  unless  it  be  clearly  shown  that 
he  holds  uuder  the  contract  of  purchase-.     Big- 
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14)  68  N.  W.  L028,  10  Neb.  325, 
tollov  Ida     i.      llorbach.     08     N.     W. 

8  6.    Knowledge   of    or    notice   to    former 
owner. 
(Mlch.i    1800.) 

I  be  i  "in  i,  after  correctly  charging  that, 
Id  ordei    t..  constitute  adverse  in,  the 

ion  must  be  suili  ms.  n 
M ,    u,  aid   clearly    apprise   bin    thai    the 
.  i  ■    .  '  >  imi  d  ov,  nership, 
i      i   is  the  en  ing  the 

titles,    leasing,    deriving    a    i 
driving  anj  e  acl  a  must   be  buc 

that,  if  1 1 >  1 : l i 1 1 1 in'|  was  there  in  the  vicinity,  ai  il 
knew   about    it,    that    that    would   bo   noti 
him."    Ilthl,  chat  lli"  additional  insti 

dered   the   charge  erroi us     Chabert   v.  Iius- 

sell  (Mich.)  67  N.  W.  902. 

§  7.    Permissive   entry  and   occupation. 

Ta]     (Neb.)    i>»!i.-,.> 

One  occupying  land  under  nn  agre 
with  the  owner,  w  berebj  he  was  to  have  the  use 
hi   the  land  in  consideration  of  bis  paying  the 
mi,  was  nut  in  adverse  possession. — 
Johnson  v.  Butt,  64  N.  \V.  691,  46  .Neb.  220. 
ll.l     fWJa.s    is-i.-.i 

The  use  oi   a  ditch  on  another's  land  un- 

der  a  parol  license  cannot  ripen  into  title  by  pre- 

on   until    the   revocation  of   the  license. — 

mke  v.   Fiedler,  64   N.  W.   1030,  91    Wis. 

886. 

[c]     (Wis.;    1896.) 

The  fact  that  one  in  possession  of  land  ac- 
quiesced in  its  being  flowed  by  the  owner  of  a 
milldam,  undei  the  supposition  that  the  mill 
r  had  the  right  of  flowage,  is  not  inconsist- 
ent with  his  claim  of  title,  and  will  no1  .prevent 
his  possession  from  being  deemed  adverse.  — 
Bampman  v.  Van  Alstyne  (Wis.)  00  N.  YV.  171. 

§   8.    Possession  not  adverse  to  owner  of 
legal  title. 
(Wis.:    1895.) 

Possession  which  was  not  adverse  to  that 
of  the  owner  of  the  legal  title  is  not  sufficient  to 
sup  it  title  by  prescription. — Chloupek  v.  Pe- 
rotka,  62  N.  YV.  537,  89  Wis.  551. 

§   9.    Inclosing  land  with,  fence. 

[a]     (Mien.;    IS!)."..) 

The  fact  that  when  defendants  removed 
il  fence  dividing  their  land  from  plaintiff's  from 
the  line  claimed  by  plaintiff  to  be  the  true 
boundary,  where  the  fence  had  existed  many 
years,  and  built  it  on  the  boundary  line  as 
claimed  by  them,  plaintiff  stated  that  he  would 
have  a  resuney  to  determine  the  boundary,  and 
would  not  abide  by  the  survey  which  defend- 
ants caused  to  be  made,  did  not  preclude  plain- 
tiff from  setting  up  a  claim  to  the  land  between 
the  disputed  boundary  lines  by  adverse  posses- 
sion.— Van  Der  Groef  v.  Jones  (Mich.)  65  N. 
W.  602. 

Ibl     (Mich.;    1S9C.) 

On  an  ;ssue  as  to  whether  plaintiff  ac- 
quired title  to  a  strip  of  land  by  its  inclosure 
within  his  fence,  evidence  that  a  surveyor  act- 
ing for  plaintiff  located  his  line  15  years  before 
so  as  not  to  include  the  strip  was  admissible.— 
Beecher  v.  Ferris  (Mich.)  6S  N.  W.  269. 

§   10.    Extension   of   possession   to   fences. 
(Wis.:    1895.) 

That  one,  from  the  time  of  receiving  a 
deed  of  a  farm,  occupies  it  up  to  an  existing  fence, 
which  is  beyond  the  true  boundary  line,"  is  not 
enough  to  shew  that  his  possession  of  the  inter- 
vening strip  is  adverse.— Fuller  v.  Worth  (Wis.) 
64  N.  W.  995,  91  Wis.  400. 

§   11.    Cultivation, 
[a]     (Minn.;    1895.) 

Where  it  appeared,  on  an  issue  of  ad- 
verse possession,  that  defendant,  believing  the 


strip  of  land  in  D  bll  side  of  the 

boundary  between  his  land  and  plaintiff h, 
Btaked  out  the  land,  plowed  it,  and  planted  tree* 
thereon,  and  cultivated  it  for  die  statutory  pe- 
riod, during  which  time,  without  objectio 
frequently  cot  the  trees  down  and  removed  the 
brush,  and  that  in  setting  out  the  trees  be  era- 
ploj  I'd  plaintifl  -  gran  u  er- 

ror to  taki  from  the  jury.— Butler  v. 

Ural.,-  I. Minn. |  64   N.    \\  .  559. 
02   Minn.  229. 
lb]     (Neb. i    L896.) 

when  one  t""k  possession  of  hay  land 
under  a  void  tax  deed,  and  dug  out  small  trees 

in. m    the   growing   grass,    so  as   to  improve   the 

land,  and  made  baj  thereon,  and  permitted  oth- 

ind  ''I   the  hind   to 

I.. sed,  and   granted  privileges   Ln  i 
tu  t in-  same,  bis  i  ient,  when 

continued    for    the    statutory    period,    to    give 
tie.— Twohig  v.  Learner  (Neb.)  07  N.  YV. 
L52 

48  Neb.   2  17. 

§12.    Pasturage. 

(Iowa  i   1896.) 

In  an  action  to  quiet  title  it  appeared 
that  defendants'  grantors,  claiming  under  color 
of  title,  had  entered  upon  the  lands  while  they 
were  unfenced,  wild,  prairie  laud,  and  that  by 
themselves   or    tbi  es   they   had    occupied 

the  lauds  continuously  as  a  pasture  for  cattle 
from  1881  to  1891,  paying  taxes  thereon. 
Held,  that  this  was  sufficient  occupation  to  give 
defendants  title  by  adverse  possession. — Dice 
v.   Brown  (Iowa)  67  N.  W.  253. 

§    13.    Cutting  timber. 
(Minn.:    1895.) 

One  who  took  possession  of  timber  lands 
and  built  a  shanty  thereon,  and  cut  timber  at 
various  times  preparatory  to  cultivation,  and 
remained  in  possession  off  and  on  for  the  stat- 
utory period,  acquired  title,  since  he  actually  oc- 
cupied  the  land  in  the  only  manner  and  for  the 
only  purposes  for  which  it  was  reasonably  ca- 
pable  of  being  used  and  occupied. — Backus  v. 
Burke  (Minn.)  65  N.  W.  459. 
63  Minn.  272. 

See,  also,  post,  §  14. 

§   14.    Sufficiency  of  acts  of  possession, 
[a]      (Mich.;    ISO.-;.) 

The  fact  that  one  occupied  a  shanty  on 
certain  wild  lands  while  removing  timber  there- 
from does  not  show  a  bona  fide  and  actual  pos- 
session thereof  as  against  the  legal  owner. — Mc- 
Kinnon  v.  Meston  (Mich.)  62  N.  W.  1014. 
104  Mich.  642. 

tb]     (Mich.;    1895.) 

The  fact  that  lands  were  assessed  to 
plaintiffs'  grantors,  and  the  taxes  paid  by  them, 
for  a  portion  of  the  time,  is  not  of  itself  suffi- 
cient to  constitute  adverse  possession. — Miller 
v.  Davis  (Mich.)  64  N.  YV.  338. 

£c]      (Mich.;    1896.) 

In  an  action  to  recover  land  to  which 
defendants  claimed  title  by  adverse  possession, 
a  refusal  to  direct  a  verdict  for  plaintiff  was 
proper,  there  being  evidence  that  defendants 
and  their  predecessors  claimed  to  be  the  owners, 
and  exercised  acts  of  ownership  by  driviug 
stakes  to  mark  boundaries,  by  fishing,  hunt- 
ing, and  trapping,  by  leasing  to  others,  by  the 
erection  of  signs  warning  off  trespassers,  and  by 
building  a  dike  around  the  land. — Chabert  v. 
Russell  (Mich.)  67  N.  W.  902. 

[d]     (Mich.;    1S96.) 

For  plaintiff  to  recover  on  the  ground  of 
adverse  possession,  he  must  show  actual  ad- 
verse possession  under  claim  of  right,  and  his 
claim  cannot  rest  upon  the  acts  of  the  defendant, 
but  upon  his  own  acts  only,  and  his  possession 
must  have  been  continuous,  notorious,  distinct, 
and  hostile. — Beecher  v.  Ferris  (Mich.)  68  N.  W. 
269. 


25    (§  14) 


ADVERSE  POSSESSION,  II.  1,  2. 


(§  22)     26 


[e]  (Wis.;    1S95.) 

In  trespass  for  cutting  willows  it  appear- 
ed that  they  grew  on  a  narrow  strip  of  marsh 
land  lying  between  two  ditches  on  the  north 
and  south  respectively.  Plaintiff,  who  owned  [ 
the  farm  on  the  south,  planted  the  willows,  in 
1871  and  1873.  as  a  wind-break  on  the  south 
side  of  the  north  ditch,  and  put  up  a  fence  on 
the  south  to  keep  his  cattle  from  them.  De- 
fendant, in  1874,  purchased  the  farm  on  the 
north  without  notice  that  his  grantor  agreed,  as 
claimed  by  plaintiff,  that  the  north  ditch  should 
be  the  boundary  between  his  and  plaintiff's 
farms,  and  it  did  not  appear  that  defendant 
knew  who  planted  the  willows.  He  built  a 
fence  on  the  north  side  of  the  north  ditch, 
which  was  subsequently  removed,  and  he  de- 
nied that  it  was  built  as  a  division  fence. 
There  was  no  cultivation  or  use  of  the  strip 
in  dispute  by  plaintiff,  and  the  question  of  the 
boundary  did  not  arise  till  1891.  when  the  wil- 
lows were  cut,  and  before  which  time  it  did 
not  appear  that  any  cutting  was  done.  Held, 
that  it  was  error  to  instruct  that  the  fact  that 
plaintiff  planted  the  willows  up  to  the  south  of 
the  north  ditch,  protected  them  by  a  fence,  al- 
ways  claimed  them,  and  the  right  to  cut  them, 
and  did  cut  some,  constituted  adverse  posses- 
sion of  the  land  up  to  said  ditch. — Kurz  v.  Mil- 
ler. 62  N.  W.  182,  89  Wis.  426. 

[f]  ittis.:    ts»G.) 

Good  faith,  by  which  is  meant  a  claim- 
ant's belief  that  he  has  a  good  title,  is  not  essen- 
tial to  the  acquiring  of  ownership  by  adverse 
possession  in  any  case  under  the  statute.  A 
hostile  entry,  with  intent  to  hold  the  land,  and 
its  actual  occupancy  for  the  statutory  period, 
is  sufficient. — Lampman  v.  Van  Alstyne  (Wis.) 
69  N.  W.  171. 

[el     (Wis.:    1S96.) 

In  an  action  where  the  acts  of  ownership 
and  possession  relied  on  to  constitute  adverse 
possession  were  the  cutting  of  timber  from  the 
land,  and  the  evidence  showed  that  no  act  of 
ownership  was  exercised  during  the  time  by  the 
true  owner,  an  instruction  that  the  possession 
must  be  continuous,  hostile,  and  notorious  was 
not  erroneous  because  it  did  not  state  that  the 
possession  must  be  visible  and  exclusive. — Lamp- 
man  v.  Van  Alstyne  (Wis.)  69  N.  W.  171. 


2.  BY  AND  AGAINST  WHOM. 

By  tenants  in  common,  see  "Tenancy  in  Com- 
mon," §  5. 

§   15.   Between  heirs. 
(Mich.;    1S90.) 

Where  the  heirs  agree  to  allow  the  widow 
to  have  for  life  the  use  of  intestate's  land,  the 
division  between  the  heirs  to  be  postponed  un- 
til her  death,  the  fact  that  one  of  the  heirs  lived 
on  the  premises  with  the  widow  does  not  render 
his  possession,  prior  to  the  widow's  death,  ad- 
verse to  the  other  heirs. — Beck  v.  Schick  (Mich.) 
6S  N.  W.  984. 

§   16.   By  donee. 
(Mich.;   lSf)7.) 

Where  the  donee  of  lands  under  a  parol 
gift  goes  into  possession,  and  claims  to  be  the 
owner,  there  is  the  beginning  of  an  adverse  pos- 
session against  the  donor. — Schafer  v.  Hauser 
(Mich.)  70  N.  W.  136. 

§   17.    By  wife. 
(Iowa:   1S9«.> 

Where  a  wife  conveys  her  separate  property 
in  consideration  of  an  assignment  to  her  husband 
of  a  contract  for  the  purchase  of  land,  with  full 
knowledge  of  the  nature  of  the  contract,  and  that 
the  transfer  is  to  him,  their  possession  under  the 
contract  does  not  enable  the  wife  to  claim  ad- 
versely to  the  landowner. — Laraway  v.  Zenor 
(Iowa)  69  N.  W.  416. 


§   18.    By  transferee   of  licensee. 
(Minn.;    1S!>.VI 

The  possession  of  a  transferee  of  a  mere 
licensee  is  not  adverse,  so  as  to  set  in  operation 
the  statute  of  limitation,  unless  his  adverse 
holding  is  declared,  and  brought  to  the  knowl- 
edge of  the  licensor. — Cameron  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Minn.)  61  N.  W.  814. 
60  Minn.  100. 

§   19.    Landlord  and  tenant. 

(Neb.;    1S96.> 

A  tenant  who  holds  over  does  not  hold  ad- 
versely unless  he  first  surrenders  possession  to 
the  landlord,  or  by  some  unequivocal  act  notifies 
the  landlord  that  he  no  longer  holds  under  the 
lease.— Schields  v.  Horbach  (Neb.)  68  N.  W. 
524. 

§  20.   Parent  and  child. 

(Minn.;    189G.) 

Possession  and  cultivation  from  year  to  year 
by  a  mother,  for  her  exclusive  benefit,  of  land 
belonging  to  her  children,  do  not,  in  view  of  the 
relation  of  the  parties,  constitute  her  possession 
adverse,  without  an  open  assertion  of  hostile  title 
brought  to  the  children's  notice  in  some  way  oth- 
er than  by  possession  alone. — O'Boyle  T.  Mc- 
Hugh  (Minn.)  69  N.  W.  37. 

§  21.    By  vendee. 

[a]  (Iowa:    1S95.1 

The  statute  of  limitations  will  not  begin 
to  run  in  favor  of  a  grantee  in  possession  of 
premises  under  a  deed  absolute  in  terms,  but  in 
fact  a  mortgage,  against  the  right  of  the  gran- 
tor to  pay  the  debt  and  demand  a  reconvey- 
ance, so  long  as  the  deed  is  treated  by  the  gran- 
tee as  a  mortgage  to  secure  a  valid  claim,  up- 
on which  he  applies  the  rents  and  profits  of  the 
premises. — Dunton  v.  McCook  (Iowa)  61  N.  W. 
977. 

93  Iowa,  258. 

[b]  (Mich.;    1896.) 

Evidence  that  the  grantee  in  a  deed 
from  one  who  had  no  title  to  the  land  failed 
to  take  possession  thereunder,  but  that  the  real 
owner  of  the  property  was  in  possession,  and 
that  the  grantor  ,emained  with  her  under  an 
agreement  for  support,  without  evidence  that 
such  grantor  remained  under  any  arrangement 
with  the  grantee,  failed  to  show  adverse  pos- 
session by  such  grantee. — Beaufait  v.  Dolson 
(Mich.)  G7  N.  W.  1110. 

§   22.    Against  remainder-men. 
[al     (Mich.:   1896.) 

The  possession  of  a  life  tenant  cannot  be  ad- 
verse to  the  remainder-man. — Lumley  v.  Hag- 
gerty  (Mich.)  68  N.  W.  243. 

[b]      (Mich.:    1S9G.) 

Under  How.  Ann.  St.  §  5744,  providing  that, 
"when  a  widow  is  entitled  to  dower  in  the  lands 
of  which  her  husband  died  seized  she  may  con- 
tinue to  occupy  the  same  with  tne  children  or 
other  heirs,  *  *  *  without  having  the  dower 
assigned,"  a  widow  who  declines  to  take  under 
a  will  giving  her  a  life  estate,  and  continues  in 
possession  of  the  homestead,  with  the  minor  chil- 
dren, without  objection  on  the  part  of  the  heirs 
or  other  persons  interested  in  the  estate,  cannot 
claim  adversely  to  the  remainder-man:  her  right 
to  occupy  the  premises  continuing  until  dower  is 
assigned,  or  until  steps  are  taken  for  partition. 
—Lumley  v.  Haggerty  (Mich.)  6S  N.  W.  243. 

Ic]     (Neb.;   1896.) 

A  mortgagee  under  a  mortgage  purport- 
ing to  encumter  the  fee  sought  to  foreclose 
against  the  fee,  and  bought  the  land  at  the  fore- 
closure sale,  and  the  sheriff's  deed  purported  to 
convey  the  fee,  and  was  immediately  recorded. 
He  entered  into  actual  possession  of  the  land. 
The  foreclosure  was  void.  The  plaintiffs  under- 
took to  aDnul  the  deed  They  were  remainder- 
men after  a  life  estate,  the  tenant  of  which  was 
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III.    LENGTH     AND     CONTINUITY     OF 
POSSESSION. 

ifter  running  of  statute,  see 

§   23.    Interruption. 
(Mich.;    |s!>.-,.> 

In   . .; --. - 1  in. -Hi    it    appeared   that   plaintiff 
claimed  til  for  10  years 

ihi. In-   void   tax 

nt  us  purchaser  nt  a   foreclosu 
advertisement.    There  wa  that  plain- 
grantor  was   i on    from    1 3 

1878    under  a  lease;    that  defendant    in    1884 

obtained   i  i   ejectment 

i  him,  and  in   1889,  discovering  tlmt  the 

was   void,   surrendered    ■■. 

sion,  and  in   Is''"  regained  possession  under  a 

decree  of  foreclosure  of  the  mortgage,  ami  con- 

i  the  possession  to  the  commencement  of 

lintiff's  deed    was  .Inly  re- 

corded    before    the    suit    for    foreclosure    was 

lenced,  but  plaintiff  was  not  made  a  party 

to   the   suit.     Held    title    by   adverse  possession 

was   n.it   shown.—  .Millard   v.   Hayward   (Mich.) 

65  N.  \V.  104. 


§  24. 


By  acknowledgment, 


[nl    (Iowa;   ]s!it;.i 

An  offer,  bj   an  occupant  of  land  which 
he  is  hi  Idii  g  adversely,  to  purchase  it  from  the 
within  the  Siatutory  period,  not  made  to 
any  real  or  threatened  litigation,  is  a  rec- 
ognition of  tl.  ■  owner's  title,  and   will  interrupt 
tie  running  of  the  statute. — Litchfield  v.  Sewell 
(Iowa)  66  X.  \V.  104. 
Ih]     (Minn.;    (805.) 

A  petition  l>y  a  railroad  company  to  the 
city  council  for  the  vacation  of  certain  streets 
and  parts  of  a  levee  held  by  the  company  ad- 
versely to  the  city  is  such  a  recognition  of  the 
rights  of  the  city  in  the  property  as  to  break 
the  continuitj  of  the  adverse  claim.— ( 'it v  of  St. 
Paul  v.  Chicago,  M.  &  St.  P.  Ky.  Co.  (.Minn.) 
63  X.  W.  267. 

63  Minn.  330. 

§  25.    Tacking. 

lal     (Neb.;    !S06.) 

It'  the  adverse  possession  of  an  occupant 
is  a  continuation  of  the  possession  of  a  prior 
ailvrr  or,   claiming  title,   and  the  occu- 

pant claims  title  through  such  prior  possession, 
the  posse  sion  of  the  occupant  may  be  tacked 
to  that  of  the  prior  possessor. — Lantry  v.  Wolff 
(Neb.)  68  X.  \V.   1H4. 

[b]      (Wis.;    1S95.) 

Defendant's  grantor,  who  had  been  in  the 
adverse  possession  of  a  strip  of  land  as  against 
the  adjoining  landowner,  but  who  bad  not  yet 
acquired  title  thereby,  leased  his  land  to  one 
G.  There  was  no  evidence  that  the  strip  of 
land  was  included  in  the  lease.  The  deed  to 
defendant,  to  whom  G.  attorned,  e\ 
after  the  lease.  l.\  its  description  excluded  the 
strip,  but  his  grantor  subsequently  quitclaimed 
it  to  him.  Hi  hi,  that  the  evident 
show  such  privity  between  <;.  and  defendant's 
grantor,  as  regarded  the  strip  in  suit,  that  de- 
fendant, to  prove  title  thereto  by  adverse  pos- 
session, could  tuck  the  possession  of  bis  grantor 
to  that  of  G.-Allis  v.  Field  (Wis.)  02  N.  W. 
85,  89  Wis.  327. 


|.|       I  \\  IS.I     1896.) 
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ore  to  1  heir  i  fails. 

—Ryan  v.  Schwartz  (V  N.  W.  178. 


IV.    COLOR  OF  TITLE. 

■i   26.    In  general. 
|al     (Iowa;    1890.) 

'lie  ..nine  n   highway  le- 

t-ally  established  on    it 

.    title   t"  any  portion   of  it 
ing  charged  wb 

its  width  i.il,   he  I-   without  col- 

or  of    i  iilo  a.— Itae    v. 

Miller  (Iowa)  OS  X.   \V.  > 
|  I,  I      I  Mich,  s     !S1».-,.| 

who  outers  on  land   as  heir  of  the 
patentee,  though  the  patent  is  not  in  hit 

color  of   title.— Miller   v. 
Davis  (Mich.)  64  X.   \V.  338. 

[c]      (Mich.;     IM17.I 

Adverse  possession  need  not  be  based  on 
paper  title.— Vier  v.  City  of  Detroit  (Mich.)  70 
X.  \V.  139. 

I  ill     (Mlcb.l    IS!>7.) 

Error  in  refusing  to  instruct  that,  to  entitle 
plaintiff  in  ejectment  to  recover  under  a  claim 
of  adverse  possession,  he  need  not  show  any 
deed,  survey,  or  anything  of  that  kind,  as  evi- 
dence of  ownership,  is  cured  by  an  instruction 
that  plaintiff's  adverse  possession  would  become 
p.  if.  it  with  the  lapse  of  15  years,  even  if  he 
originally  had  no  shadow  of  title,  provided  such 
possession  was  so  open  that  any  other  person 
could  briug  suit  to  eject  him. — Beecher  v.  Fer- 
ris (Mich.)  70  X.  W.  1106. 

[e]     (\eb.;    1896.) 

It  is  not  essential  that  the  claim  of  right  or 
title  to  the  land  by  the  adverse  occupant  should 
be  a  valid  legal  claim,  in  order  that  the  statute 
may  run  in  his  favor. — Lantry  v.  Wolff  (Neb  | 
68  N.  W.  404. 

§  27.   What  constitutes. 
(I. ma:    1896.) 

A  quitclaim  deed  given  by  a  husband 
holding  a  contract  for  the  purchase  of  land  to 
a  wife,  who  afterwards  forfeits  the  contract 
by  her  failure  to  make  the  reouired  payments. 
does  not  constitute  color  of  title  in  the  wife. — 
Laraway  v.  Zenor  (Iowa)  CD  X.  W.  416. 

§  28.   Tax  title. 

(Mich.:   1896.) 

Defendant  in  ejectment,  who  held  a  tax 
title  to  certain  land,  to  which  plaintiff  other- 
wise had  the  paper  title,  deeded  it  to  W.,  and 
took  back  a  purchase-money  mortgage.  W. 
left  the  land  in  1S75.  and  there  was  evidence 
that,  when  W.  left,  he  orally  authorized  defend- 
ant to  take  possession.  Defendant  took  posses- 
sion in  1S77.  and  continued  in  open  and  hostile 

sion  for  more  than  10  years  before  suit 
was  brought.  Uchl  to  establish  adverse  posses- 
sion.— Harrison  v.  Spencer  (Mich.)  68  N.  W. 
125. 

§  29.    Constructive  possession. 

(Minn.;    1896.) 

An  entry  ander  a  deed  or  other  written 
muniment  of  title  purporting  by  sufficient  de- 
scription  to  convey  certain  premises,  although 
void   on  its   face,   will  give  constructive  posses- 

f  the  whole  tract  described  in  the  deed, 
although  Bet  all  inclosed  or  improved,  provided 
it  is  not  in  the  adverse  possession  of  any  one 
else,  and  the  premises  consist  of  a  single  tract 
adapted  to  be  managed  and  used  as  one  body, 
according  to  the  usual  manner  of  business. 
Murphy  v.  Doyle,  33  X.  W.  220.  37  Minn.  113, 
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followed.— Miesen  v.  Caufield  (Minn.)  67  N.  \V. 
632. 

64  Minn.  513. 


V.   EFFECT. 

§  30.    Title  acquired. 

[a]  HoTtn;    1895.) 

Actual  adverse  possession  of  land  by  a 
school  district  for  10  years  under  a  claim  of  ab- 
solute ownership  creates  a  title  by  prescription, 
which  will  support  an  action  to  quiet  title- 
Independent  Dist.  of  Oak  Dale  v.  Fagen  (Iowa) 
63  N.  W.  450. 

[b]  (Neb.;    1897.1 

One  in  open,  notorious,  exclusive,  and  ad- 
verse possession  for  10  years  becomes  vested 
with  a  valid  title.— City  of  Florence  v.  White 
(Neb.)  70  N.  W.  50. 

§   31.    Premises     described    in    same    in- 
strument. 
(Minn.:    1895.) 

The  adverse  possession  of  one  distinct 
piece  of  land  will  not  draw  to  it  constructive 
possession  of  another  vacant  and  distinct  piece 
owned  by  another  person,  though  the  adverse 
occupant  holds  a  paper  title,  in  which  the  de- 
scribed boundaries  are  coextensive  with  both 
pieces. — McRoberts  v.  McAithur  (Minn.)  64  N. 
W.  903. 

62  Minn.  310. 

§  32.   Effect  of  admissions  after  running 
of  statute. 

[a]  (Mich.:    189.";.) 

Where  title  by  adverse  possession  is  com- 
plete, it  is  not  affected  by  a  parol  promise  of  the 
person  holding  the  title  to  join  with  an  adjacent 
owner  in  a  survey  to  determine  the  true  line  be- 
tween their  respective  lands.  —  Lamoreaux  v. 
Creveling  (Mich. I  61  N.  W.  783. 
103  Mich.  501. 

[b]  (Minn.;    189T.) 

After  the  statute  of  limitation  has  run  in 
favor  of  a  disseisor,  no  acknowledgment  of  the 
former  owner's  title,  except  by  deed  sufficient 
to  pass  title  to  land,  will  divest  the  title  ac- 
quired by  adverse  possession. — Sage  v.  Rudnick 
(Minn.)  69  N.  W.  1096. 


ADVERTISEMENT. 

For  bids  on  city  contract,  see  "Municipal  Corpo- 
rations," §  66. 
Foreclosure  by,  see  "Mortgages,"  §§  S2-93. 

ADVICE  OF  COUNSEL 

See  "Malicious  Prosecution,"  §§  9,  10. 

AFFIDAVIT. 

Accompanying  requisition  papers,  see  "Extradi- 
tion." 

Admissibility  to  contradict  record  on  appeal,  see 
"Appeal,"  §  150. 

Bringing  affidavits  into  record  on  appeal,  see  Ap- 
peal." §  137;    "Criminal  Law,"  §  211. 

For  arrest,  see  "Arrest."  §  2. 

For  attachment,  see  "Attachment,"  §§  11-17. 

For  examination  of  debtor  in  supplementary  pro- 
ceedings, see  "Execution,"  §  38. 

For  garnishment,  see  "Garnishment,"  §  21. 

For  publication,  see  "Writs  and  Notice  of  Suits, ' 
§  IS. 

In  action  for  false  imprisonment,  see  "False  Im- 
prisonment," §  4. 

In  contempt  proceeding,  see  "Contempt,'    §  12. 

In  replevin,  see  "Replevin,"  §§  7-9. 


Matters  presented  by,  how  matters  brought  into 
record,  see  "Appeal,"  §  138. 

On  motion  for  appointment  of  receiver,  see  "Re- 
ceivers," §  3. 

for  new  trial,  see  "Criminal  Law,"  §§  103, 

194;    "New  Trial,"  §§  13.  14. 

to  discharge  attachment,  sae  "Attachment," 

§  52. 

Verification  of  pleading,  see  "Pleading,"  §  44. 

§   1.    Jurat  or  certificate  of  officer. 

[a]  (Neb.:    1895.) 

An  affidavit  of  publication,  required  by 
Code  Civ.  Proc.  §  7S.  in  an  action  against  one 
on  whom  personal  service  cannot  be  had,  is  not 
fatally  defective  because  a  jurat  is  not  attached 
thereto,  if  it  was  in  fact  sworn  to  by  affiant. — 
Bantley  v.  Finney,  62  N.  W.  213,  43  Neb.  794. 

[b]  (Neb.;    1893.) 

The  certificate  of  a  notary  public  to  an 
affidavit  is  presumptive  evidence  of  the  facts 
stated  in  such  certificate,  including  the  state- 
ment that  affiant  signed  the  affidarit. — Smith  v. 
Johnson,  62  N.  W.  217,  43  Neb.  754. 

§  2.    By  corporate  officer. 
(Mich.:   189.-,.) 

An  affidavit  of  account,  in  an  action  by 
a  corporation,  which  states  that  the  affiant  is 
tren.s.irer  of  the  company,  sufficiently  shows  his 
authority  to  make  it. — Forbes  Lithograph  Man- 
uf'g  Co.  v.  Winter  (Mich.)  64  N.  W.  1053. 

§   3.    Impeachment  by  affiant. 
(Neb.;   1S9U.) 

On  the  trial  of  an  action  on  a  life  policy, 
an  affidavit  of  the  beneficiary,  which  tended  to 
show  that,  contrary  to  the  representation  of  the 
assured  in  his  application,  said  insured  had  been 
subject  to  epileptic  fits,  having  been  introduced, 
it  was  proper  to  permit  affiant  to  show  that  she 
never  knowingly  subscribed  to  or  made  the  state- 
ments in  the  affidavit  contained. — Bankers'  Life 
Ass'n  v.  Lisco  (Neb.)  66  N.  W.  412. 
47  Neb.  340. 

§  4.    Recitals  as  to  qualification  of  affi- 
ant. 

(Mich.:    1897.) 

Under  a  statutory  provision  that  "any  per- 
son familiar  with  the  facts"  may  make  an  affi- 
davit as  to  the  publication  of  a  petition,  the  affi- 
davit need  not  recite  that  affiant  is  familiar  with 
the  facts.— Muirhead  v.  Sands  (Mich.)  69  N.  W. 
826. 

AFFIRMANCE. 

§§  275-277. 

AFFREIGHTMENT. 

See  "Shipping." 

AFTER-ACQUIRED  PROPERTY. 

Operation  of  judgment  lien,  see  "Judgment,"  §  65. 

-of  mortgage,  see  "Chattel  Mortgages,"  §  7; 

"Mortgages,"  §  19. 
of  will,  see  "Wills,"  §  43. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  "Estoppel,"  S  1. 

AGE. 

Of  consent,  see  "Rape,"  J  1. 
Proof  of,  see  "Evidence,"  §  S4. 
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AGENCY. 

See  "Principal  and  A 

AGISTMENT. 

Lien  <>f  livery  stable  keepers,  see  "Livery  Stable 

Kl'l  ; 

Lien. 

I  a  I      i  I.,  tin:     1  Ml.-,.) 

Laws    1880,   c.   2.",   5   1,   which   pi 

thai  tin>  keei Mi  ■,  berd- 

of  stock  (or  hire,  shall  I 
lien  for  their  oharges  and  expenses  as  sue 
nut  give  a  lion  to  one  who  is  "a  professional 

trainer  of  horses  lor  sp I,"  on  horses  which  he 

contract  to  train. — 
Vlercer  (Iowa)  63  N,  \V.  325. 
lb]    (lowai   iNjxi.i 

A  person  who  keeps  and  trains  a  horse, 
under  a  contract  with  the  owner,  has  a  lien  at 

mil    law     for   Iho    labor,    skill,   ami   ej 
bestowed,  ami  which  has  enhanced  the  value  of 
the  horse.— Scott  v.  Mercer  (Iowa)  67  N.  W. 
108. 
[c]     (Mich.  |    1805.) 

i  »ne  who  boards  a  horse  under  contract 
with  a  person  not  the  owner  thereof  has  no  right 
to  the  hen  provided  by  2  How.  Ann.  St.  §  8399, 
unit  ss  it  is  shown  that  such  person  had  authority 
to  act  for  the  owner. — Elliott  v.  Martin  (Mich.) 
63  N.  W.  525. 

in.".  Mich.  506. 
[ill     (Micb.i    1SH7.) 

Where  an  amount  less  than  that  claimed 
for  keeping  a  horse  was  tendered  in  full  pay- 
ment, ami  possession  of  the  horse  demanded, 
and  the  keeper  accepted  the  money,  saying  that 
he  would  apply  it  on  his  claim,  but  the  other 
insist.'.!  on  the  condition,  though  the  horse  was 
not  delivered,  the  lien  upon  it  was  discharg  :d. 
— Roseina  v.  Porter  (Mich.)  70  N.  W.  316. 


AGREEMENT. 


See  "Contracts." 


AGRICULTURAL  SOCIETIES. 

(Minn.;    1895.) 

The  State  Agricultural  Society  is  not  ex- 
empt from  liability  to  persons  injured  through 
its  negligence. — Lane  v.  Minnesota  State  Agri- 
cultural Soc.  (Minn.)  64  N.  W.  382. 
62  Minn.  175. 


AGRICULTURE. 

Threshers'  liens,  see  "Liens,"  §  4. 

ALCOHOLIC  LIQUORS. 

See  "Intoxicating  Liquors." 

ALIAS  WRITS. 

See  "Execution,"  §  7;  "Writs  and  Notice  of 
Suits,"  §  2. 

ALIBI. 

Evidence  of,  see  "Criminal  Law."  §  107. 

Instructions  stating  rule  of  evidence,  see  "Crim- 
inal Law."  §  164. 

Necessity  of  instruction  as  to,  see  "Criminal 
Law."  {j  135. 


ALIENATING  AFFECTIONS. 

Of  spouse,  bee  "Husband  ud  Wile,"  H  38-41. 

ALIENATION. 

Suspension  of  power,  see  "Wills,"  (  52. 


ALIENS. 

Right  to  hold   land— Inheritance. 

I  u  I     i  !<•«„;    18850 

I  nder  Acts  22.1  Gen.  Assem.  c.  85,  de- 
claring that  nonresident  aliens  cannot  acquire 
title  to  or  take  or  hold  any  lands,  except  that 
the  ui.low  and  heirs  of  aliens  who  have  ac- 
quired lands  m. iy  hold  them  by  .lev  is,-  ,,r  de- 
i or  In  years,  the  widow  and  heirc 
>r  such  period  without  reference  to  wheth- 
er or  not  they  are  aliens  or  residents. — Lasion 
v.  limit t  (Iowu)  64  X.  W.  408. 

lb]     down;    1S!«;., 

I'mh  r  Acts  IT.!.]  Gen.  Assem.  c.  85,  5  1, 
prohibiting  nonresident  aliens  from  acquiring 
title  to,  or  taking,  or  holding  lands  in  this  state 
by  devise,  descent,  purchase,  or  otherwise,  only 
as  thereinafter  provided,  and  section  2.  provid- 
ing thai  a  nonresident  alien  may  acquire  and 
hold  real  estate  if.  within  five  years  from  the 
date  of  purchase,  the  same  is  placed  in  actual 
possession  of  a  relative  of  such  purchaser,  re- 
lated within  the  third  degree,  and,  further,  that 
such  occupant  becomes  a  naturalized  citizen 
10  years  front  th.-  purchase,  nonresidi  m  aliens 
can  acquire  and  hold  binds  by  purchase  only. 
and  not  by  devise  or  descent. — Burrow  v.  Bur- 
row (Iowa)  67  N.  W.  287. 

[c]     (Iowa.;    18960 

Under  Const.  U.  S.  art.  6,  providing  that 
the  constitution,  laws  made  in  pursuance  there- 
of, and  federal  treaties  with  foreign  countries 
shall  be  the  supreme  law  of  the  land,  notwith- 
standing anything  in  the  constitution  or  laws  of 
a  state  to  the  contrary,  a  federal  treaty  with  a 
foreign  country,  conferring  on  its  subjects,  not- 
withstanding their  alienage,  a  qualified  right  to 
take  by  inheritance  lands  in  the  United  States, 
under  the  laws  here  controlling  its  descent, 
must  prevail  over  a  state  law  prohibiting  aliens 
from  taking  lands  by  descent. — Opel  v.  Sboup 
(Iowa)  69  N.  W.  560. 


ALIMONY. 

See  "Divorce,"  §§  20-10. 

ALLOWANCE. 

Of  claims  against  decedents'  estates,  see  "Exec- 
utors and  Administrators,"  §§  15-18. 

To  widow,  see  "Executors  and  Administrators," 
§§  45,  46. 

ALTERATION. 

Of  drain,  see  "Drainage,"  §  6. 

Of  highway,  see  "Highways,"  §§  17-21. 


ALTERATION   OF  INSTRUMENTS. 

See,  also,  "Contracts,"  §§  51-54;    "Forgery." 

Effect  on  rights  of  bona  fide  purchaser,  see  "Ne- 
gotiable Instruments,"  5  57. 

R.  ■  of  sureties,  see  '•Principal  and  Surety," 

$  1U. 
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§   1.    What  constitutes. 
(Iowa;    1805.) 

After  defendant  signed  a  subscription  to 
a  fund  for  the  erection  of  a  creamery,  the  names 
of  signers  of  a  duplicate  subscription  were  de- 
tached therefrom,  and  appended  to  the  paper 
signed  by  defendant.  Held,  that  such  transfer 
of  names  was  not  an  alteration  of  defendant's 
contract  of  subscription. — Davis  v.  Campbell 
(Iowa)  61  N.  W.  1053. 
93  Iowa,  524. 

§  2.    Materiality  and.  effect, 
[a]     down;    1896.) 

Alteration  of  a  mortgage  by  an  agent,  au- 
thorized to  loan  money  for  his  principal  on  mort- 
gages, so  as  to  increase  the  mortgage  debt,  made 
without  any  fraudulent  intent,  and  without  the 
knowledge  of  the  principal,  does  not  invalidate 
the  mortgage  as  against  a  subsequent  mortga- 
gee.— Mathias  v.  Leathers  (Iowa)  68  N.  W.  449. 

lb]     (Mich.;   1895.) 

Where  an  assignment  of  a  debt,  which 
does  not  contain  any  guaranty  of  its  payment, 
contains  the  clause,  "I  do  not,  however,  guaran- 
ty its  paynrent,"  the  removal  of  such  clause  by 
cutting  it  out  is  not  such  a  material  alteration  i 
of  the  assignment  as  will  avoid  it. — Prudden  v. 
Nester  (Mich.)  61  N.  W.  777. 
103  Mich.  540. 

[c]     (Neb.:    1S!>5.) 

An  alteration  of  a  written  instrument 
after  its  execution  by  one  party  thereto,  without 
the  knowledge  or  consent  of  the  other,  which 
neither  varies  its  meaning  nor  changes  its  legal 
effect,  is  immaterial. — Fisherdick  v.  Hutton,  62 
N.  W.  4S8,  44  Neb.  122. 


§  3. 


Alteration  of  notes. 


[a]  (Iowa;    1895.) 

Where  a  note  provided  that  the  makers, 
indorsers.  and  guarantors  waived  presentment 
of  payment,  notice  of  nonpayment,  protest,  no- 
tice of  protest,  ana  due  diligence  in  bringing 
suit,  it  was  not  a  material  alteration  thereof 
to  write  over  the  blank  indorsement  of  the 
payee,  "Payment  guarantied." — Iowa  Valley 
State  Bank  v.  Sigstad  (Iowa)  65  N.  W.  407. 

[b]  (Neb.:    1895.) 

The  erasure  of  the  name  of  the  payee  of  a 
note,  and  the  substitution  of  another  without 
consent  of  the  maker,  renders  the  note  void,  even 
in  the  hands  of  a  bona  fide  purchaser. — Erickson 
v.  First  Nat.  Bank  (Neb.)  62  N.  W.  1078. 
44  Neb.  622. 
[cl     (Neb.;    1896.) 

The  addition  of  the  name  of  a  surety  to  a 
note  without  the  maker's  knowledge,  after  its  de- 
livery to  the  payee,  is  not  such  an  alteration  as 
will  release  the  maker. — Royse  v.  State  Nat 
Bank  (Neb.)  69  N.  W.  301. 

[d]  fW.  I).;    1894.) 

Erasing  from  a  note  after  delivery  the 
words,  "agreeing  to  pay  all  expenses  incurred 
by  suit  or  otherwise  in  attempting  the  collection 
of  this_  note,  including  reasonable  attorney's 
fees,"  is  a  material  alteration,  which  renders 
the  note  void,  since  without  such  words  the  note 
is  negotiable.— First  Nat.  Bank'  v.  Laughlin  (N. 
D.)  61  N.  W.  473.  k 

4  N.  D.  391. 

[e]  (S.  D.;    1895.) 

An  alteration  of  a  note,  without  the 
knowledge  of  the  maker,  by  filling  up  a  blank 
space  in  a  printed  form,  thus  increasing  the 
amount,  avoids  it  as  to  the  maker. — Searles  v. 
Seipp  (S.  D.)  61  N.  W.  804. 
6  S.  D.  472. 

§  4.    Signing      paper      in      blank— Negli- 
gence. 


[a]     (Iowa;    1894.) 

blanks  is  not  in   itself  negligence. — First  Nat 
Bank  v.  Zeims  (Iowa)  61  N.  W.  4S3. 

93  Iowa,  140. 

4  N.W.DIG.— 2 


[b]     (Iowa;    1894.) 

In  an  action  on  an  instrument  which 
was  signed  by  defendant  merely  as  a  means  of 
identification,  but  was  filled  up  by  the  holder  so 
as  to  form  a  note,  negligence  on  the  part  of  de- 
fendant in  signing  such  instrument  cannot  be 
claimed  in  the  absence  of  an  allegation  in  the 
pleadings  to  that  effect.— First  Nat.  Bank  v. 
Z.'ims  (Iowa)  61  N.  W.  483. 
93  Iowa,  140. 

§  5.   Pleading. 
(Neb.:    1895.) 

Where  a  holder  of  a  note  that  has  been 
materially  altered  without  the  maker's  consent 
relies  on  the  maker'-  ratification  of  such  alter- 
ation, such  ratification  must  be  pleaded.— Erick- 
son v.  First  Nat.  Bank  (Neb.)  6:i  N.  W.  1078. 
44  Neb.  622. 

§  6.    Evidence — Presumption   and  burden 
of  proof. 

[a]  (Iowa;    1894.) 

The  burden  of  proving  that  a  note  was 
altered  after  delivery  is  on  the  person  who 
claims  that  the  alteration  was  made. — Farmers' 
Loan  &  Trust  Co.  v.  Olson  (Iowa)  61  N.  W. 
199 

92  Iowa,  770. 

[b]  (Iowa;    1895.) 

Where  plaintiff  claims  that  a  deed  under 
which  defendant  claims  title  has  been  fraudu- 
lently altered,  the  burden  is  on  plaintiff  to  show 
it.— Magee  v.  Allison  (Iowa)  63  N.  W.  322. 

[c]  (Neb.;    1896.) 

Where  a  written  instrument  shows  uoon  its 
face  a  materia!  and  obvious  alteration,  the  pre- 
sumption of  law  is  that  such  alteration  was  made 
before  the  instrument  was  finally  executed  and 
delivered.  Johnson  v.  Bank,  45  N.  W.  161, 
2S  Neb.  792,  and  Courcamp  v.  Weber,  58  N. 
W.  1S7,  39  Neb.  533.  overruled.  Bank  v.  Mor- 
rison, 22  N.  W.  782,  17  Neb.  341,  and  Goodin 
v.  Plugge,  66  N.  W.  407,  47  Neb.  284,  followed. 
— Dorsey  v.  Conrad  (Neb.)  68  N.  W.  645. 

[d]  (S.  D.:    1897.) 

On  proof  of  the  genuineness  of  the  signa- 
ture to  a  note,  the  note  should  be  received  in 
evidence,  to  be  considered  with  other  evidence 
on  the  question  of  alterations  in  it,  the  burden 
of  proof  as  to  the  alterations  being  placed  by 
such  proof  on  the  maker. — Moddie  v.  Breiland 
(S.  D.)  70  N.  W.  637. 

[e]  (S.  D.;    1897.) 

An  instrument  whereby  plaintiff  sold  to  N. 
certain  goods,  and  defendants  guarantied  pay- 
ment therefor,  is  admissible  in  evidence,  not- 
withstanding that  over  the  printed  word 
"July,"  designating  the  term  of  credit,  is  writ- 
ten  the  word  "October";  it  not  being  claimed 
that  plaintiff  obtained  any  advantage  by  exten- 
sion of  the  term  of  credit,  and  the  presumption 
therefore  being  that  the  alteration  was  before 
or  at  the  time  of  execution  and  delivery  of  the 
instrument,  and  the  burden  being  on  defendant 
to  show  that  it  was  material  and  subsequent  to 
the  execution  and  delivery. — Folev-Wadsworth 
Implement  Co.  v.  Solomon  (S.  D.)  70  N.  W. 
639. 

§  7.   Admissibility  of  instrument, 
fa]     (Iowa;    1895.) 

The  fact  that  the  name  of  plaintiff  had 
been  inserted  as  payee  after  a  note  was  execut- 
ed, and  after  defendant  had  signed  his  name 
thereto  as  surety,  or  the  fact  that  the  term? 
thereof  were  subsequently  altered,  does  not 
render  the  note  itself  inadmissible  as  evidence, 
in  an  action  to  recover  on  the  contract  of  surety- 
ship.—Dwinnell  v.  McKibben  (Iowa)  61  N.  W. 
9S5. 

93  Iowa,  331. 

[b]     (Neb.;    1896.) 

It  was  proper  to  receive  in  evidence  the 
note  sued  on,  which  was  alleged  to  have  been 
altered,  upon  proof  by  the  payee  that  the  altera- 
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Hon  n 

the  day  of  its  d  maker*. 

— stonj  hi    0  68  N.  w.  518. 

§   8.    Province  of  court  and  Jury. 

ther   an   alteration    In    a    writ! 
material  Is  the  court— Fisherdick 

v.  Hntl  62  N.  W.  488. 

ii  Neb.  l-"-'. 

|i.|     (Neb.)    isimi.i 

Wh<  imte  is  offered  In  evi- 

dence, and  ii  is   i  -in  an  inspection  that 

there  I  iterial  alteration  of  it,  wheth- 

i 
ia  a  qui  stion  finally  for  the  deter- 
I  the  trial  court  or  the  jury,  as  is  any 
controverted  fad  In  the  case,  from  a  considera- 
tion of  ill  I  tenl  evidence  adduced  by  the 
parties  explanatory  or  tending  to  settle  the  dis- 
puted point.  Goodin  v.  Plugge  (Neb.)  C6  N.  W. 
407. 

47  Neb.  2S4. 


AMENDMENT. 

Of  affidavit,  see  "Attachment,"  %  17;  "Replevin," 

§  7. 
Of  assignments  of  error,  see  "Appeal."  §  98. 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  of," 

§  8- 

Of  claim  against  decedent's  estate,  see  'Exec- 
utors ami  Administrators,"  §  18 

Of  constitution,  sec  "Constitutional  Law,"  §5  3,  4. 

i  if  indictment,  see  "Indictment  and  Informa- 
tion," §  L'U. 

Of  judgment,  see  "Judgment,"  S9-93. 

Of  lien,  see  "Mechanics'  Liens,"  §  30. 

Of  QOtice  of  appeal,  see  "Appeal."  §  60. 

Of  petition  in  error,  see  "Knur,  Writ  of,"  §  3. 

i  if  pleading,  see  "Pleading,"  §§  56-73. 

:i  rd,  see  "Recor  Is,"  §  2. 
—  on  appeal,   see  "Appeal."  5  155. 
Of  statute,  see  "Statutes,"  SS  6-9. 

■Trial,"  §  101. 
Of  writ  of  attachment,  see  "Attachment,"  §  33. 


ANCILLARY  ADMINISTRATION. 

See  "Executors  and  Administrators,"  §  51. 


ANIMALS. 

See.  also,  "Agistment";  "Livery  Stable  Keepers." 

Exemption  from  forced  sale,  see  "Exemptions," 
§  5- 

Expert  testimony  as  to  diseases,  see  "Evidence," 
§63. 

Frightening  horses,  see  "Negligence,"  §§  6,  7,  13. 

Injury  to  frightened  or  runaway  animals,  proxi- 
mate cause,  see  "Negligence."  §  13. 

Killed  or  injured  on.  track,  see  "Railroad  Com- 
panies," §§  54-C7. 

Lien  of  agister,  see  "Agistment." 

Live-stock  sbi]  ments,  see  "Carriers."  §  14. 

Maliciously  injuring  horse,  see  "Malicious  Mis- 
chief." 

Mortgage  on,  see  "Chattel  Mortgages,"  §  6. 

§    1.    Trespassing  animals — Lien  of  land- 
owner for  trespass. 
[a]     (Nell.;    'Sii.-,. i 

A  landowner  who  holds  trespassing  ani- 
mals under  Comp.  St.  art.  •'!.  c.  2,  to  secure  his 
lien  for  the  trespass,  is  liable  to  the  owner  for 
injuries  to  the  animals  resulting  from  his  failure 
to  feed  and  care  for  them. — Richardson  v.  Hal- 
stead  (Neb  i  G2  N.  W.  1077. 
44  Neb.  606. 
£b]      (Neb.:     1895.) 

The  herd   law    (Comp.    St.   c.   2.   art.  3), 
giving  the  owner  of  cultivated   land  a   lien  < .11 


stock,    is    applicable    to    cult! 
lands  n  it  Inn  the  I  i1  ies  Of  the  met: 

tan  class,  notwithstanding  the  charter  of 
cities,  granting  power  to  the  mayor 

le  lor  impounding  an 
running  at   large.    Liugonner  v.  Ambler  (1 
62  .V  w 

•ii  Mi  b.  316. 

|e|     <\el,.:     isliti.i 

The  fact  that  one  taking  up  stock  tres- 
•  on  Ids  cultivated  lands  did  not  give  no- 
.er  for  IS  days  d 

prive  him  of  his  statutory  lien,  In  the  ai 

of  a  BUI  i    he  knew  who  the  owner  was 

it  mat  h  of  time  bet., re  giving  1 1 

rice.— Sloan  v.  Bain  (Neb.)  66  N.  W.  1013. 
47  Neb.  914. 

§   2.    Running,    at   large — Injury    to    other 
animals. 
(Nel..:    I69B.) 

Where  a  bull  escaped  from  the  owner's 
premises  into  those  of  another,  and,  by  ;i 
ment  with  such  other,  was  allowed  to  remain 
over  night,  where  he  killed  a  horse  belonging  to 
a  third  person,  being  pastured  there  fur  hire. 
the  bull  was  running  at  large  in  the  night- 
time." within  Comp.  St.  1888,  c.  2,  art.  3,  j  It. 
making  tie-  owner  liable  for  resulting 
age  in  such  case.— Duggan  v.  Hansen  (Neb.)  61 
X.  W.  622,  43  Neb.  277. 

§  3.    Vicious  dogs. 

[a]  (Iowa  |    1896.) 

In  an  action  to  recover  for  personal  in. 
juries,  under  Code  1873,  «  1485,  which,  among 
Other  things,  provides  that  "the  owner  shall 
be  liable  to  the  party  injured  for  all  damages 
done  by  his  dog  except  when  the  party  injur*  >1 
is  doing  an  unlawful  act,"  it  is  incumbent  on 
plaintiff  to  show  himself  free  from  contributory 
negligence.  Deemer,  J.,  dissenting. — Stuber  v. 
Gannon  (Iowai  67  N.  W.  105. 

[b]  (Mich.;    18f<.-,.i 

Where  the  owner  of  a  dog  knows  that  he 
has  a  disposition  to  bite  mankind,  he  is  Hah 
a  person  bitten  by  it.  though  the  dog's  g< 
disposition    is    peaceable.  —  Kenuett    v.    Engle 
(Mich.)  63  N.  W.  1009. 
105  Mich.  693. 

§  4.    —   Injuries  to  other  animals. 
(Mich.  |   1895.) 

In  an  action  for  the  killing  of  plaintiff's 
chickens  by  defendant's  dog.  a  declaration  al- 
leging that  defendant  was  the  owner  or  possessor 
of  the  dog,  and  knew  it  to  be  mischievous,  and 
in  tile  habit  of  killing  fowls,  need  not  allege 
that  he  negligently  allowed  it  to  run  at  large.— 
Snow  v.  McCracken  (Mich.)  64  N.  W.  866. 


ANNEXATION. 

Of  territory  to  city,  see  "Municipal  Corporations,' 

§  18. 
to  county,  see  "Counties,"  §  2. 


ANNUITIES. 

(Mich.;    1S96.) 

Where  a  son  contracted  to  pay  to  his 
father  "an  annual  annuity"  on  a  certain  day  in 
each  year,  the  sum  payable  was  not  apportion- 
able;  and  therefore  the  latter's  administrator 
could  not  recover  a  fractional  part  of  the  year- 
Iv  pavment.  computed  from  the  last  payment  to 
the  father's  death.— Chase  v.  Darby  (Mich.)  GS 
X.   \V.  159. 


ANSWER. 

See  "Pleading,"  §§  31-3S. 
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APPEAL 

L  APPELLATE  JURISDICTION,  §§  1-45. 

1.  In  General,  §§  1-8. 

2.  Who  May  Appeal,  §§  9-14. 

3.  Appealable  Judgments  and  Orders, 

SS  15-38. 

4.  Jurisdictional  Amount,  S§  39—43. 

5.  Appeals  from  Inferior  Tribunals,  §§ 

44,  45. 
II.  REQUISITES.  §§  46-70. 

1.  In  General,  §  46. 

2.  Time  of  Taking,  §§  47-52. 

3.  Notice,  §5  53-60. 

4.  Bonds,  §§  61-70. 

III.  PARTIES,  §§  71-73. 

IV.  TIME  AND  MANNER  OP  BRINGING 

OBJECTIONS  TO  ATTENTION  OP 
TRIAL  COURT,  §§  74-86. 

1.  In  General,  S§  74-78. 

2.  Motion  for  New  Trial  and  Objec- 

tions Thereon,  §§  79-86. 
V.  ASSIGNMENT  OP  ERRORS,  §§  87-101. 
VI.  BRIEFS,  §§  102,  103. 
VII.  RECORD,  §§  104-155. 

1.  In  General,  §§  104-109. 

2.  Time  or*  Transmission   and   Filing, 

SS  110,  111. 

3.  Authentication — Certificate  of  Judge 

or  Clerk,  §§  112-115. 

4.  Necessary   Contents — Abstracts,   |§ 

116-129. 

5.  Case-Made,  §  130. 

6.  Objections   Relating  to  Bill  of  Ex- 

ceptions. §§  131,  132. 

7.  How  Matters  Brought  Into  Record, 

§§  133-139. 

8.  Bringing  up  the  Evidence,  §§  140- 

146. 

9.  Contradicting    Record — Conflict    in 

Record,  §§  147-152. 
10.  Corrections    and    Amendments,    §§ 
153-155. 
VIII.  HEARING  AND  REHEARING,  §§  156- 
1  (10. 
IX.  PRACTICE  ON  APPEAL  FROM  IN- 
FERIOR TRIBUNALS,  §§  161-176. 
X.  REVIEW,  §§  177-261. 

1.  In  General,  5?  177-191. 

2.  Review  on  Appeal  from  Intermedi- 

ate Court,  5  192. 

3.  Objections   and   Issues   not  Raised 

Below,  §§  193-2111. 

4.  Discretion  of  Trial  Court,  §§  202- 

208. 

5.  Presumptions.  iSS  209-220. 

6.  Weight  and  Sufficiency  of  Evidence, 

SS  221-231. 

7.  Matlers  not  Apparent  of  Record,  §§ 

23°-°4r> 

8.  Ha  unless  Error.  SS  243-260. 

9.  Objections    Waived    by    Action,  or 

Nonaction  on  Appeal,  §  201. 
XI.  REVIEW  OF  QUESTIONS  OF  LAW, 
§S  202,  263. 
XII.  EFFECT    OF    APPEAL  —  SUPERSE- 
DEAS, §S  264-272. 

XIII.  DECISION,  §S  273-301. 

1.  In  General,  §§  273,  274. 

2.  Affirmance,  SS  275-277. 

3.  Dismissal  of  Appeal.  S§  27S-284. 

4.  Reversal,    §§   2S5-2SS. 

5.  Modification,  §S  2S9,  290. 

6.  Reversal    or    Modification — Direct- 

ing Proper  Decree,  §§  291,  292. 

7.  When  New  Trial  Ordered.  §  293. 

8.  Excessive   Judgment   Given   Below, 

§S  294.  295. 

9.  Mandate   and    Proceedings   Below, 

SS  296-301. 

XIV.  JURISDICTION      OP      APPELLATE 

COURT  AFTER  REMAND.  §  302. 
XV.   LIABILITIES   ON  APPEAL  BONDS, 
£§  303-3US. 


See,  also,  "Certiorari";  "Error,  Writ  of";  "Ex- 
ceptions, Bill  of";  "New  Trial." 

By  board  of  equalization,  see  "Taxation,"  §  44. 

Constitutionality  of  act  regulating  right  of  appeal, 
sec  "Constitutional  Law,"  §  67. 

Costs  on  appeal,  see  "Costs."  §§  27-32. 

Estoppel  to  appeal  from  decree  for  alimony,  see 
"Divorce,"  §  33. 

From  board  of  equalization,  see  "Taxation,"  §  46. 

decision  granting  or  refusing  license,  see  "In- 
toxicating Liquors,"  §  13. 

decision  of  school  board,   see   "Schools  and 

SckooI_  Districts,"  §  12. 

decision  of  secretary  of  state  on  objections 

to  certificate  of  nomination,  see  "Elections  and 
Voters,"  §  9. 

taxation  of  costs,  see  "Costs,"  §§  26-40. 

territorial  admiralty  court,  see  "Admiralty," 

§  1. 

In  bastardy  proceedings,  see  "Bastardy,"  §  11. 

In  condemnation  proceedings,  see  "Eminent  Do- 
main," §  22. 

In  contempt  proceedings,  see  "Contempt,"  §§  17, 
18. 

In  criminal  cases,  see  "Criminal  Law,"  §§  200- 
24(i. 

In  divorce  proceedings,  see  "Divorce,"  §  19. 

In  drainage  proceedings,  see  "Drainage,"  §  10. 

In  will  contest,  see  "Wills,"  §§  29,  30. 

Remedy  by,  see  "Mandamus,"  §  3. 

for  erroneous  street  assessment,  see  "Mu- 
nicipal  Corporations,"   §§  150,   151. 

Right  of  party  refusing  to  plead  over,  see  "Plead- 
ing." §  90. 

to  appeal  from  order  denying  writ  of  habeas 

corpus,  see  "Habeas  Corpus,"  §  4. 

to  appeal  from  tax  judgment,  see  "Taxa- 
tion." §  80. 

Trial  of  appeal  to  determine  right  to  costs,  see 
"Costs,"  §  7. 

Use  of  depositions  on  appeal,  see  "Deposition," 
§  8. 

When  cause  of  action  on  supersedeas  bond  ac- 
crues, see  "Limitation  of  Actions,"  §  14. 


I.   APPELLATE  JURISDICTION. 

After  remand,  see  post,  §  302. 

Certifying  questions  from  lower  court,  see  post, 
SS  262,  263. 

In  condemnation  proceedings,  see  "Eminent  Do- 
main," §  22. 

Of  courts  as  between  one  another,  see  "Courts," 
§§  12-14. 

Proceedings  iD  error,  see  "Error,  Writ  of,"  §  1. 

1.  IN  GENERAL. 

§   1.   In  general. 
(Iowa:    1896.) 

Where,  at  the  close  of  plaintiff's  evi- 
dence, defendant's  motion  for  judgment  was 
regularly  made  and  determined,  the  appellate 
court  lias  jurisdiction  to  consider  the  merits  of 
the  controversy. — McClain  v.  Capper  (Iowa)  67 
N.  W.  102. 

§  2.   Necessity  of  statute. 

[a]  (MicH.:    1S95.) 

The  right  of  appeal  is  not  a  constitution- 
al one,  but  is  subject  to  the  control  of  the  legis- 
lature.— Messenger  v.  Teagan  (Mich.)  64  N.  \Y. 
499;  Engel  v.  Donovan,  Id. 

[b]  (Neb.;   1895.) 

In  the  absence  of  a  statutory  provision 
therefor,  an  appeal  does  not  lie  from  the  judg- 
ment of  a  board  of  supervisors  removing  a  coun- 
ty officer  for  malfeasance. — State  v.  Bethea 
61  N.  W.  578,  43  Neb.  451. 
[o]     (Wis.:   1896.) 

Since  appeals  from  orders  made  in  ac- 
tions in  the  circuit  court  can  he  taken  only  in 
cases  specified  by  Rev.  St.  §  3069,  as  amended 
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by  Law  1895,  c.  212,  the  supreme  court  has 
no   Jul  ..;    an    appeal    from    an    order 

denying  a   motion  supported  by   affidavit 

iin  other  persons  parties  to  the  ac- 
tion, sin-li  order  DOl  '  "'  the  stat- 
ute.—Smiih  v.  Scott  (Wis.)  67  N.  W.  705. 

8  3.    After  remand  by  appellate  court. 

<\VI».S     1896.) 

\     ludgment   entered    in    substantial    ac- 

nce  with  the  mandate  ol  the  supreme  < tl 

et,  the  judgment  court 

and  an  appeal  therefrom  will  I"-  dismissed.— Pat- 
ten pa  .  Green  Bay  &  M.  Canal  Co. 
t\\is.  i  86  N.  W.  ool. 

§  4.    Premature  appeal. 

(Neb.;    1895.) 

A   cause  tried  in  the  district  court  to  a 

jury  cannot   be   reviewed   before  a  final  judg- 

m  the  verdict.    Seven 

Valleys  Bank  v.  Smith,  61  N.  \V.  600,  43  Neb. 

237.  ' 

See,  also,  post,  $  17. 

{  5.   Nature     of     proceeding— Appeal     or 
error. 
[al     (Xeb.:    1895.) 

Where  one  seeking  a  review  files  a  pe- 
tition in  error  in  connection  with  the  transcript, 
he  will  be  deemed  to  have  elected  to  proceed  in 
error,  and  not  by  appeal.— Baird  v.  Woodard 
61  N.  W.  612,  43  Neb.  310. 

[b]  (Neb.:    1895.) 

Where  a  case  could  have  been  brought 
to  the  supreme  court  for  review  cither  by  peti- 
tion in  error  or  by  appeal,  and  the  aggrieved 
party  filed  a  petition  in  error,  the  case  could 
not  be  < sidered  as  an  appeal  as  well  as  a  pro- 
ceeding in  error. — Monroe  v.  Beid  (Neb.)  64  N. 
W.  983,    16  Xeb.  316. 

[c]  (Neb.;    1896.) 

When  a  party  seeking  a  review  of  nn  ap- 
pealable judgment  files  a  petition  in  error  with 
the  transcript,  the  judgment  will  be  reviewed 
on  error,  and  not  as  on  appeal. — Beatrice  Taper 
Co.  v.  Beloit  Iron  Works  (Neb.)  65  N.  W.  1059. 
46  Neb.  WO. 

[d]  (Neb.;    1896.) 

Where  a  case  is  presented  for  review 
within  the  time  allowed  in  which  to  perfect  an 
appeal,  but  a  petition  in  error  is  filed  therewith, 
the  party  bringing  the  case  here  will  be  presumed 
to  have  elected  the  remedy  by  error,  and  the  case 
will  be  so  considered. — Childerson  v.  Childerson 
(Neb.)  66  N.  W.  281. 

47  Neb.  162. 
[c)     (Neb.;    1896.) 

Where  a  party  presenting  a  case  to  the 
supreme  court  for  review  files  a  petition  in  er- 
ror therein,  he  will  be  presumed  to  have  elected 
to  proceed  bv  error,  and  not  by  appeal. — Thom- 
as v.  Thomas  (Neb.)  67  N.  W.  182. 

48  Neb.  266. 

[f]  (Xeb.:    1.N97.) 

When  a  case,  in  its  nature  appealable,  is 
brought  up  for  review,  the  filing  of  a  petition 
in  error  will  be  construed  as  an  abandonment 
of  an  attempted  appeal  from  the  same  judg- 
ment or  decree.— Shaw  v.  Robinson  &  Stokes 
Co.  (Neb.)  70  N.  W.  953. 

[g]  (Neb.;    1S97.) 

Where,    within    a    year   from    the   rendition 
of  a  decree,  plaintiff  filed  with  the  clerk  of  the 
court  a  paper  substantially  a  petition   in   error, 
denominated    "Assignment  of  Error  on  Appeal," 
and    within   six    months    a    summons    in    error 
was  issued  by  the  clerk  of  the  supreme  court, 
and    plaintiff    made    no   application 
submission   of   the   ease   to   dismiss   its   p 
in   error   and   stand   on   its   appeal,    it    will    bi- 
te 
error.  .-  Q.  It.  Co.  v.  <. 

(Neb.)  i  0  N      i'.  9C  5. 


In  action  at  law. 


8  6. 

la]     (Neb.;    1896.) 

A  mandamus  proceeding  is  an  action  at 
law,  and  is  reviewable  only  on  error,  and  I 
appeal.      State  v.    I.  IS   N     W.    212, 

13  Neb.  223,  followed— State  v.  Affholdc-r  (Neb.) 
62  N.  \V.  871 

44  Neb.  487. 

j  >  ■  I     (Ifeb.i    1890.) 

An  action  by  a  depositor  in  a  bank  against 
n  bank  formed  after  the  deposit  W81  made, 
hi  i|  on  the  claim  that  the  old  bank  D 
changed  its  name  (o  that  of  defendant,  with- 
ii.  destroying  its  identity,  and  on  the  further 
claim  that  defendant  assumed  the  obligations  of 
the  old  bank,  is  nn  action  strict!]  legal  in  iu 
nature;  hence  an  appeal  does  not  lie  fi 
judgment    rendered    therein       I  ell    v.    Far- 

mers' &  Merchants'  Bank  (Neb.)  68  N.  W.  344. 

§   7.    From   writ  of   mandamns. 

(S.  D.;    1894.) 

An   appeal  does  not  lie  from  a  peremp- 
tory   writ   of    mandamus,    as   such.  —  State    v. 
Young  (S.  D.)  61    N.  W.  165. 
6  S.  D.  400. 

§  8.   Effect  of  appearance. 

(Neb.;    189(5.) 

An  appellate  court  acquires  no  jurisdic- 
tion of  the  subject-matter,  where  the  tribunal 
or  body  from  which  the  appeal  was  taken  pos- 
sessed none,  though  the  respondent  appears  and 
contests  the  case  on  the  merits.— Stenberg  v. 
State  (Neb  I  67  N.  W.  190. 
48  Neb.  299. 


2.  WHO  MAY  APPEAL. 

Affirmance  on  ground  that  appellant  is  not  per- 
son aggrieved,  see  post,  §  275. 

§  9.    Persons   aggrieved. 

[a)  (Minn.;    1895.) 

An  insolvent  for  whom  a  receiver  has 
been  appointed  may  appeal  from  an  order  al- 
lowing the  receiver  compensation  in  excess  of 
the  limit  fixe^l  by  law  iu  ordinary  cases.— In  re 
Smith  (Minn.)  63  N.  W.  633;  Beeves  v.  Hast- 
ings, Id. 

61   Minn.  254. 

[b]  (Neb.;    1895.) 

Where,  on  a  mortgage  foreclosure,  de- 
fendants, against  whom  no  personal  relief  is 
sought,  disclaim  all  interest  in  the  equity  of  re- 
demption, they  cannot  appeal  from  a  judgment 
affecting  only  the  land.— Myers  v.  Mahouey 
61  N.  W.  5SO,  43  Neb.  208. 

§   10.    Executors   or  administrators. 

[a]  (Neb.;    1895.) 

An  order  for  distribution  among  certain 
persons  of  the  amount  shown  by  the  executor's 
final  account  to  remain  in  his  hands  for  distribu- 
tion could  not  be  appealed  from  bv  the  executor, 
as  such,  since  he  was  not  "aggrieved"  thereby, 
within  Comp.  St.  e.  23,  §  304.— -uerrick  v.  Ken- 
nedy, 64  N.  W.  9S9,  46  Neb.  264. 

[b]  (Neb.;    1895.) 

tinder  Comp.  St.  c.  23.  §  304,  limiting  the 
right  to  appeal  from  orders  of  the  county  court 
to  "any  person  aggrieved,"  an  executor  may  ap- 
peal from  an  adverse  decision  on  his  petition  to 
correct  an  error  in  the  settlement  of  his  account, 
whereby  he  charged  himself  with  the  receipt  of 
a  certain  sum  in  cash  instead  of  in  negotiable 
paper,  though  the  sole  distributee  filed  an  agree- 
ment in  the  county  court  to  accept  the  paper  as 
cash.— Merrick  v.  Kennedy  (Neb.)  64  N.  W.  989. 
40  Ni        -     : 
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so    as   lo   entitle   him    to    appeal    therefrom.— 
Schlegel  v.  Sisson  (S.  D.)  60  N.  W.  1087. 

§    11.    Who  are  parties. 

(Wis.:    1S95.) 

The  common  council  is  not  a  party  to  the 
proceedings  by  which  it  removes  a  city  official 
for  misconduct,  nor  to  an  action  of  certiorari  to 
review  such  proceedings,  and  cannot  appeal  from 
the  judgment  of  the  circuit  therein. — State  v. 
Common  Council  of  City  of  Milwaukee  (Wis.) 
63  N.  W.  751. 

90  Wis.  487. 

§    12.    Waiver  and  estoppel. 
(Iowa;    1896.) 

An  agreement  between  defendant  and  plain- 
tiff, after  an  execution  was  levied  on  defend- 
ant's property,  that  the  property  might  be  sold, 
and  the  proceeds  applied  on  the  execution,  is 
not  a  recognition  of  the  judgment,  preventing 
defendant  from  proceeding  with  an  appeal  there- 
from—Gilbert v.  Adams  (Iowa)  68  N.  W.  883. 

§   13.    Pursuing   other   remedies. 

fa]     (Minn.;    1897.) 

Where  plaintiff  moves  in  the  alternative, 
for  judgment  notwithstanding  the  verdict,  pur- 
suant to  Laws  1S95,  c.  320,  or  for  a  new  trial, 
and  a  new  trial  is  granted,  he  cannot  appeal 
from  the  denial  of  the  judgment. — St.  Anthony 
Falls  Bank  v.  Graham  (Minn.)  69  N.  W.  1077. 
[b]    (Wis.;    1895.) 

After  judgment  was  rendered  against 
the  assignee  of  an  insolvent  debtor,  in  an  action 
by  him  to  set  aside  a  mortgage  given  by  the 
debtor,  the  assignee,  in  good  faith  and  upon  the 
advice  of  counsel,  sold  the  mortgaged  property 
by  permission  of  the  mortgagee,  and  applied  the 
proceeds  on  the  mortgage  debt,  and  the  mort- 
gage was  then  discharged.  Held,  that  the  right 
of  appeal  was  thereby  waived  by  the  assignee 
and  the  creditors  whom  he  represented. — Ray  v. 
Hixon  (Wis.)  62  N.  W.  922. 
90  Wis.  39. 

§   14.   Accepting;    benefits     of     judg- 
ment. 

[a]  (N.  D.:   1894.) 

One  does  not  waive  his  right  to  appeal 
from  a  judgment  by  accepting  a  benefit  there- 
under, if  the  benefit  is  one  to  which  he  is  so 
absolutely  entitled  that  a  reversal  of  the  judg- 
ment will  not  affect  his  right  to  it. — Tyler  v. 
Shea  (N.  D.)  61  N.  W.  468. 
4  N.  D.  377. 

[b]  (N.  D.:    1894.) 

A  judgment  declared  that  respondents 
would  be  entitled  to  a  deed  of  certain  land  from 
appellant  if  they  paid  him  a  sum  of  money 
within  90  days  after  date  of  the  decree,  and,  on 
their  failure  so  to  do,  their  rights  were  to  be 
barred,  and  appellant  to  be  immediately  entitled 
to  possession  of  the  property.  Appellant  ap- 
plied for  an  order  awarding  him  possession  of 
t'<  land,  claiming  that  respondents  were  in 
default.  His  application  having  been  denied,  he 
appealed  from  the  judgment.  Hrld  that,  by 
thus  accepting  a  benefit  under  the  judgment  by 
applying  for  possession  thereunder,  he  had 
waived  his  right  to  appeal. — Tyler  v.  Shea  (N. 
D.)  61  N.  W.  468. 
4  N.  D.  377. 


3.  APPEALABLE   JUDGMENTS  AND   OR- 
DERS. 

In   insolvency  proceedings,   see   "Insolvency,"    § 
14. 

$15.  What  judgments  or  orders  appeal- 
able. 

[a]     (Iowa;   1895.) 

A  ruling  amending  the  entry  of  the  grant 
of  a  new  trial,  made  without  notice  to  the  de- 


fendant at  a  subsequent  term,  is  not  ground  for 
appeal  by  plaintiff  long  after  defendant  perfected 
its  appeal.— Cox  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa)  63  N.  W.  450. 

[b]  (Iowa;    1897.) 

An  order  for  a  change  of  venue  is  not  ap- 
pealable.— Kay  v.  Pruden  (Iowa)  69  N.  W. 
1137. 

[c]  (Minn.;    1895.) 

An  order  setting  aside  an  order  vacating 
a  judgment,  and  declaring  the  motion  to  vacate 
open  and  for  trial,  to  be  heard  on  notice  by 
either  party,  was  not  appealable.  —  State  v. 
Crosley  Park  Land  Co.  (Minn.)  65  N.  W.  268. 
63  Minn.  205. 
Ed]     (Minn.;    1896.) 

No  appeal  lies  from  an  order  denying  a  mo- 
tion to  strike  out  and  dismiss  objections  filed  to 
the  allowance  of  the  account  of  a  trustee. — Min- 
neapolis Trust  Co.  v.  Menage  (Minn.)  69  N.  W. 
224. 

[e]  (Neb^;   1897.) 

Under  Code  Civ.  Proc.  §  275,  making  "all 
orders  appointing  receivers,  giving  them  further 
directions,  and  disposing  of  the  property,"  ap- 
pealable, an  insolvent  corporation  may  appeal 
from  an  order  refusing  to  vacate  an  ex  parte 
order  directing  the  receiver  to  sue  stockholders 
for  their  unpaid  subscriptions. — State  v.  German 
Sav.  Bank  (Neb.)  70  N.  W.  221. 

[f]  (S.  D.;    1896.) 

Under  Laws  1887,  c.  20.  regulating  appeals 
to  the  supreme  court,  an  order  sotting  aside  a 
sale  in  a  foreclosure  proceeding,  though  discre- 
tionary, is  appealable. — Kirby  v.  Ramsey  (S.  D.) 
68  N.  W.  328. 

[g]  (Wis.:    1895.) 

An  order  extending  the  time  for  filing  a 
bill  of  exceptions,  made  after  waiver  of  the 
risrht  of  appeal,  is  appealable. — Ray  v.  Hixon 
(Wis.)  62  N.  W.  922. 

[b]     (Wis.;    1897.) 

An  order  refusing  to  compel  plaintiff  to 
elect  on  which  cause  of  action  he  will  rely  is 
not  appealable,  not  being  included  in  the  ap- 
pealable orders  enumerated  in  Laws  1895,  c. 
212.— Milbauer  v.  Schotten  (Wis.)  69  N.  W.  984. 

[i]     (Wis.;    1897.) 

An  appeal  does  not  lie  from  an  order  va- 
cating and  setting  aside  a  lis  pendens,  which  is 
not  within  any  of  the  classes  of  orders  from 
which  the  right  of  appeal  is  given  by  Laws 
1S95,  c.  212— Kunze  v.  Kunze  (Wis.)  70  N.  W. 
162. 

§    16.    Presumption. 
(S.  D.:    1895.) 

An  order  made  by  a  circuit  judge  with- 
in his  circuit,  in  an  action  tried  without  a  jury, 
will  he  presumed  to  be  a  court  order,  and  not 
simply  an  order  by  the  judge,  unless  the  con- 
trary is  clearly  made  to  appear.  —  Lawrence 
County  v.  Meade  County  (S.  D.I  62  N.  W.  957. 
6  S.  D.  626. 

§   17.    Necessity  of  formal  entry  of  judg- 
ment. 
Tal     (Neb.;   1896.) 

A  memorandum  of  a  judgment  made  on 
the  trial  docket  will  not  authorize  a  review  be- 
fore the  extension  of  such  judgment  on  the  jour- 
nal of  the  court. — Hornick  v.  Maguire  (Neb.)  66 
N.   W.  867. 

47  Neb.  826. 
[bl     (S.  D.:    1896.) 

Under  Oomp.  Laws,  §§  5215,  5236,  no  ap- 
peal lies  until  the  judgment  or  order  has  been 
"entered"  as  a  permanent  record  of  the  court 
below.— State  v.  Lamm  (S.  D.)  69  N.  W.  592. 
See,  also,  ante,  §  4. 

§18.  Orders  affecting  substantial  rights, 
[a]     (Iowa;    1897.) 

An  order  striking  out  an  amendment  of  the 
complaint,   which  added  another  defendant,  al- 
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leged  thai  be  was  j .  I 

— Kay    v. 

a)   66  N.    W.    1  i 
lb  J    (Neb.  i    i  Nil.-,,  i 

An  order  of  the  district  court  refu 
require  the 

bond,  Is  appeal  ible;  it  being  "an  order  affi  i 
Bubstai     ■ :  I  proceedin  i 

judgment,"  within  Code,  5  581     State  v.  Bal  er 
(Neb.)  63  N    w     L89 
46  Ni  b.  89 

[c]     rS,  l>.;    1886.) 

Piaii  ee  of  b  motion  for  new 

trial  oi  i  gr ids.  to  be  made  i 

of  exceptions.     No  bill  w  i  I  after- 

plaintiff  mi  ri  A  for  an  order  fixing  a  time 
when  be  might  move  fur  new  trial  on  the 
of  newly-discovered  evidence.  lhl<l,  that  an 
order  di  nying  such  motion  as  being  beyond 
the  discretion  of  the  court,  in  that  newly-dis- 
!  <  \  idence  was  not  specified  as  one  of  the 
grounds  in  the  former  notice,  raises  a  question 
of  law,  affecting  substantial  rights,  and  is  an 
pealaole.  Daley  v.  Forsythe  (S.  D.)  67  N.  W. 
948. 

§    19.   Orders  in  special  proceedings. 

(a]     (Neb.;    !.*!><;.> 

An  ex  parte  order  in  a  proceeding  in  aid  of 

execution,  based  on  Code  Civ.  Proe.  SiS  534,  538, 
requiring  a  defendant  against  whom  judgment 
has  been  rendered  to  appear  and  answer  under 
oath  all  such  questions  concerning  his  property 
as  may  be  put  to  him.  is  an  order  affecting  a  sub- 
stantial right  in  a  special  proceeding,  and  19 
made  on  a  summary  application  in  an  action  after 
judgment,  within  section  581,  and  hence  is  ap- 
pealable as  a  final  order.— Clarke  v.  Nebraska 
Nat.  Bank  (Neb.)  69  N.  W.  104. 

[bl     (S.  n.;    1S96.) 

In  habeas  corpus  proceedings  the  decision 
of  the  circuit  court  is  a  final  order  affecting  a 
substantial  right,  made  in  a  special  proceeding, 
from  which  an  appeal  will  lie  to  the  supreme 
court— In  re  Hammill  (S.  D.)  69  N.  W.  577. 
[c]     (Wis.;    1896.) 

Under  Laws  1895,  c.  212,  providing  that  a 
final  order  affecting  a  substantial  right  made  in 
a  special  proceeding  may  be  reviewed  on  appeal, 
an  appeal  will  lie  from  an  order  denying  a  motion 
by  the  claimant  of  a  fund  in  court  that  the 
fund  be  paid  to  it  or  an  issue  awarded  to  try  the 

iuestion  of  ownership.— Ellis  v.   Southwestern 
.and  Co.  (Wis.)  09  N.  W.  303. 

§   20.    Order  involving  merits. 
[a]     (Iowa;    1895.) 

In  an  action  to  foreclose  a  mortgage,  an 
order  denying  a  motion  to  strike  from  the  petition 
those  portions  thereof  which  referred  to  and  set 
out  the  mortgage,  and  the  subsequent  recogni- 
tion of  it  by  the  mortgagors  in  a  second  mortgage 
to  other  persons,  is  within  Code,  §  3164,  providing 
that  an  appeal  may  be  taken  from  an  intermedi- 
ate order  involving  the  merits.  —  Seiffert  & 
Wiese  Lumber  Co.  v.  Hartwell  (Iowa)  63  N.  W. 

lb]     (Iowai    1896.) 

Orders  of  the  court  directing  the  con- 
struction of  weirs,  and  that  the  property  be  re- 
paired and  improved  preliminary  to  a  final  de- 
eree  of  partition  in  kind,  involve  the  merits  of 
the  ease,  and  are  appealable.— Brown  v.  Cooper 
(Iowa)  67  N.  W.  378.  ' 

[c]     (Iowa;    1897.) 

An  order  striking  out  part  of  a  pleading  as 
surplusage  is  not  appealable  (Code,  §  3104),  as 
an  intermediate  order  involving  the  merits,  and 
materially  affecting  the  final  decision. — Allen  v 
Church  (Iowa)  70  N.  W.  127. 
[dl     (Neb.;    189<>.) 

Dnder  Code  Civ.  l'roc.  §  508,  there  must 
be  s.  final  order  or  judgment  on  the  merits  in 


the   court    i 

I tv   v.  Smith   INeb.)  08  N. 

W.  481. 

|«-J     fWlR.i    1895.) 

\n  order  denying  a  motion  to  strike  out 
a  certain  allegation  in  an  anawi  ■ 
irrelevant,  an. I  immaterial 
merits  ol    tl  Dewald   v.   Dewald,  02 

N.  w.  L75,  89   ■ 

§   21.    Interlocutory     orders     and     Judg- 
ments. 

la]     (Neb.i    1890.) 

The  record  showing  merely  that  the 
court  overruled  a  motion,  arid  that  the  movant 
excepted  thereto,  no  appeal  would  lie  from  the 
ruling  !  if  a  final  order. — 

Sims  v.  Davis  (Neb.)  07  N.  W.  705. 
48  Neb.   720. 
[bl      (Win.;     1896.) 

In  an  action  against  a  mutual  relief  asso- 

i force  an  assessment  to  pay  a  death 

loss  onder  the  contract  of  insurance,  it  « 
cided  on  app  tl  that  there  was  no  liability  p.r 
such  death,  because  it  was  the  result  of  suicide; 
but  the  court  left  it  open  to  be  determine] 
whether  a  recovery  could  be  had  for  a  percent- 
age of  the  assessments  paid  by  deceased  under 
the  contract,  and  remanded  the  case  for  fur- 
ther proceedings.  Beld,  that  the  denial  by  the 
trial  court  of  plaintiffs'  motion  for  permission 
to  introduce  additional  evidence  or  for  a  new 
trial,  and  ordering  judgment  to  be  entered  as 
therein  directed,  was  an  interlocutory  order,  and 
not  appealable.— Johns  v.  Northwestern  Mut.  Re- 
lief Ass'n  (Wis.)  69  N.  W.  160. 

§  22.   Finality  of  decision  appealed  from. 

[a]  (Mich. |    1895.) 

A  decree  need  not,  in  order  to  be  appeal- 
able,  dispose  of  all   the   merits   of   the   case.  — 
Hake  v.  Coach  (Mich.)  03  N.  \V.  300. 
105  Mich.  425. 

[b]  (Mich.;    1895.) 

The  answer  to  a  bill  for  the  accounting  of 
a  partnership  alleged  that  certain  transactions 
claimed  in  the  bill  to  be  partnership  matters  were 
in  fact  defendant's  individual  enterprises,  the 
profits  of  which  he  alone  was  entitled  to.  By  its 
decree  the  court  found  absolutely  against  the  de- 
fendant with  regard  to  these  transactions,  fixed 
the  period  over  which  the  accounting  should  ex- 
tend, and  directed  the  referee  to  state  an  account 
on  the  basis  of  the  decree.  Held,  that  such  de- 
cree was  final  as  to  the  matters  in  dispute,  and 
therefore  appealable. — Hake  v.  Coach  (Mich.)  03 
N.  W.  306. 

105  Mich.  425. 

[c]  (Neb.t   1895.) 

In  an  action  by  a  widow  for  judgment 
confirming  a  partition  of  real  estate,  or  for  a 
sale  and  division  of  the  proceeds,  a  statement  in 
the  record  that  there  was  "judgment  of  a  parti- 
tion, as  prayed  for  in  the  petition,"  is  not  a 
final  judgment. — At  wood  v.  At  wood  (Neb.)  63 
N.  TV.  302. 

45  Neb.  201. 
rd]     (Neb.;   1896.) 

An   order  sustaining  a   motion  to  quash 
a  summons  is  not  reviewable  until  followed  by 
a  final  judgment  of  dismissal. — Lewis  v.  Barker 
05  N.  W.  778,  40  Neb.  002. 
Ie]      (Neb.;    1896.) 

A  general  finding  adverse  to  a  plaintiff, 
in  the  absence  of  a  final  disposition  of  the  case 
as  to  him,  though  there  be  a  judgment  for  costs, 
does  not  constitute  a  final  judgment  from  which 
appeal  or  error  will  lie. — Barnhouse  v.  Village 
of  Adams  (Neb.)  66  N.  W.  826. 
47  Neb.  756. 

§  23.    Orders  concerning  attachments, 
[a]     (Minn.;    1  s<>.-,.  I 

An  appeal  does  not  lie  from  an  order  re- 
fusing to  dissolve  an  attachment  after  the  at- 
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taehment  levy  has  been   released  on  a    bond. — 
Thomas  v.  Craig  (Minn.)  62  N.  W.  1133. 
60  Minn.  501. 

[b]  (Wis.:   1S96.) 

An  order  refusing  to  set  aside  proceed- 
ings under  a  writ  of  attachment  "continues  a 
provisional  remedy,"  within  Laws  1895,  c.  212, 
§  1,  subd.  3,  granting  appeals  from  such  orders. 
-Shaknian  v.  Koch  (Wis.)  67  N.  W.  925. 
93  Wis.  595. 

§   24.    Orders  relating  to  injunctions. 

[a]     (Neb.;    1895.) 

An  order  continuing  in  force,  during  the 
pleasme  ot  vne  court,  a  temporary  injunction, 
previously  issued,  is  not  appealable.— Kinspahr 
v.  Smith,  64  N.  W.  69S,  46  Neb.  138. 

lb  J     (Neb.;    1896.) 

An  order  dissolving  or  modifying  a  tem- 
porary injunction  is  not  appealable. — Bartram 
v.  Sherman,  65  N.  W.  7S9,  46  Neb.  713. 

[c]  (Neb.;    1896.) 

An  order  for  the  dissolution  of  a  tempo- 
rary restraining  order,  or  an  order  in  denial  of 
a  temporary  injunction,  is   not  a  final  order. — 
Manning  v.  Connell  (Neb.)  66  N.  W.  17. 
47  Neb.  83. 

[d]  (Wis.;   1894.) 

An  order  in  a  foreclosure  suit  restraining 
defendant  from  collecting  the  rents  pending  the 
decision  of  a  motion  for  a  receiver  is  not  ap- 
pealable.—Nash  v.  Meggett  (Wis.)  61  N.  W. 
2S3,  S9  Wis.  486. 

S   25.    Orders  relating  to  receivers. 

[a]  (Mich.;   1S97.) 

An  order,  made  pendente  lite,  appointing 
a  receiver,  and  requiring  defendants  to  deliver 
to  the  receiver  all  property  constituting  a  stock 
of  goods  owned  by  persons  named,  which  is  in 
possession  of  other  defendants  as  mortgagees, 
is  appealable. — Hall  v.  Donovan  (Mich.)  69  N. 
W.  643. 

lb]     (Wis.;    1894.) 

An  order  refusing  to  allow  a  party  to 
file  his  aflidavit  contradicting  an  affidavit  filed 
on  a  motion  for  a  receiver  in  a  foreclosure  suit 
is  not  appealable. — Nash  v.  Meggett  (Wis.)  61 
N.  W.  283,  S9  Wis.  4S6. 

§   26.    Order  appointing  receiver. 

I  nl     (Minn.;    1895.) 

An  order  appointing  a  receiver  in  a  fore- 
closure suit  pending  the  action  is  an  order 
granting  a  provisional  remedy,  within  Gen.  St. 
1894,  §  6140,  subd.  2,  and  is  hence  appealable. 
—State  v.  Egan  (Minn.)  64  N.  W.  813. 
62  Minn.  2S0. 

[b]  (Wis.;    1894.) 

As  a  motion  for  a  receiver  in  a  fore- 
closure suit  is  addressed  to  the  discretion  of  the 
court,  an  order  appointing  a  receiver  will  not  be 
disturbed,  where  no  abuse  of  discretion  is 
shown— Nash  v.  Meggett  (Wis.)  61  N.  W.  2S3. 
89  Wis.  486. 

§   27.    Orders    relating    to    pleading    and 
parties. 

[a]     (Mich.:   1895.) 

An  appeal  will  lie  from  a  decree  dismiss- 
ing a  crossbill  on  demurrer  before  the  final 
determination  of  the  original  bill. — Clutton  v. 
Clutton  (Mich.)  64  N.  W.  744;  Same  v.  Dono- 
van, Id. 

lb]     (Neb.;    1897.) 

An  order  striking  a  petition  of  intervention 
because  not  filed  within  the  time  allowed  there- 
for is  not  a  final  order  reviewable  on  error. — 
Whitney  v.  Spearman  (Neb.)  70  N.  W.  240. 

[c]  (Wis.;    1886.) 

An  order  striking  out  material  parts  of  an 
answer  in  an  action  for  libel  is  appealable. — 
Adunison  v.  Rayiner  (Wis.)  68  N.  W.  1UUU. 


l«l]     (Wis.;     1S97.) 

An  order  denying  a  motion  to   vacate  an 
order  bringing  in  additional  parties  is  not  ap- 
pealable.—Cook   v.  City   of   Menasha   (Wis.)    70 
N.  W.  289. 
Orders  involving  merits,  see  ante,  §  20. 

§   28.    Decisions  on  demurrer. 

[a]  (Wis.:    1S9G.) 

Under  Laws  1895.  c.  212,  amending  Rev. 
St.  §  3069,  by  dropping  therefrom  subdivision  4, 
which  provided  that  an  appeal  might  be  prose- 
cuted from  an  order  striking  off  a  demurrer  "on 
account  of  the  frivolousness  thereof,"  no  appeal 
can  be  taken  from  an  order  striking  off  a  de- 
murrer, on  motion,  as  frivolous. — Gianella  v. 
Bigelow  (Wis.)  65  N.  W.  1030. 
92  Wis.  267. 

[b]  (Wis.:    1897.) 

Laws  1895,  c.  212,  allowing  appeals  from 
orders  overruling  demurrers,  does  not  author- 
ize an  appeal  from  an  order  striking  out  a  de- 
murrer as  frivolous'  and,  since  such  order  is 
not  appealable,  an  order  refusing  to  vacate  it 
is  not  appealable  (section  1,  subd.  4). — Jacobs  v. 
Beebe  (Wis.)  70  N.  W.  468. 

§   29.    Order  for  judgment  non   obstante 
veredicto. 

(Minn.;    1896.) 

An  order  under  Laws  1895,  c.  320,  pro- 
viding that  when  a  party  was  entitled,  on  the 
trial,  to  have  a  verdict  directed  in  his  favor, 
and  duly  moved  for  the  same,  the  court  may, 
on  a  motion  for  a  new  trial,  order  a  judgment 
in  his  favor  notwithstanding  the  verdict,  is  ap- 
pealable.— Kernan  v.  St.  Paul  City  Ry.  Co. 
(Minn.)  67  N.  W.  71. 
64  Minn.  312. 

§   30.    Order  vacating  judgment. 

[a]  {Neb.;    1896.) 

There  cannot  be  a  review  of  an  order 
of  the  district  court  opening  a  judgment  and 
permitting  an  answer  to  be  filed  in  the  case 
until  there  has  been  a  further  order  or  ju. la- 
ment in  its  nature  final. — Merle  &  Heaney 
Manufg  Co.  v.  Wallace  (Neb.)  67  N.  W.  8S3. 
48  Neb.  886. 

[b]  (S.  D.;   1895.) 

An  order  reciting  at  its  close:  "And,  the 
court  being  fully  advised  in  the  premises,  it  is 
ordered  and  adjudged  that  said  objection  be 
sustained,  and  the  complaint  herein  be  dis- 
missed, with  costs,"  etc., — is  a  final  judgment. 
—Lawrence  County  v.  Meade  County  (S.  D.)  62 
N.  W.  957. 

6  S.  D.  626. 

§  31.    Refusal  to  dismiss. 
(Minn.;    1S93.) 

An  order  denying  a  motion  to  dismiss 
an  action  is  not  appealable. — Pillsbury  v.  Foley, 
63  N.  W.  1027,  61  Minn.  434. 

§  32.    Order   on  motion  for  continuance. 

(Wis.;   1895.) 

An  order  refusing  a  continuance  is   not 
appealable,  and   can  be  reviewed  only  upon  ap- 
peal   from   final    judgment. — Whitefoot  v.    Lef- 
fingwell  (Wis.)  63  N.  W.  82. 
90  Wis.  182. 

§  33.    Order  directing  reference. 

(Minn.;   1895.) 

An  order  directing  a  compulsory  refer- 
ence of  an  action  is  not  appealable.  Railroad 
Co.  v.  Gardner,  19  Minn.  132  (Gil.  99),  distin- 
guished.—Bond  v.  Welcome  (Minn.)  63  N.  W.  3. 

§   34.    Orders   in    special   proceedings. 

(Wis.;    1893.) 

Under  Rev.  St.  §  3069.  as  amended  by 
Laws  1895.  c.  212,  providing  that  appeals  shall 
lie  only  from  final  orders  in  special  proceedings, 
an  order  of  reference  of  the  issues  in  a  proceed- 
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90  Wis.  488. 
Orders  affecting  substantial  rights,  see  ante,  { 
lb. 

|   35.    Reviewing   decision   of   intermedi- 
ate oonrt. 

[a]  (Minn,  i    18980 

Under  Laws  1895,  c.  24,  providing  that. 
when  an  appeal  from  a  justice  court  shall  be  dis- 
missed In  tne  district  court,  the  latter  sliall  enter 
■dinning  the  judgment  of  flic  justice, 
with  costs,  no  appeal  lies  from  the  order  of  dis- 
but  should  be  taken  from  the  judgment 
entered  in  the  district  court  pursuant  thereto. — 
Graham  v.  Conrad  (Minn.)  69  N.  W.  215. 

[b]  (Neb.;    1896.) 

An  order  of  the  district  court,  determin- 
ing  that   an   appeal    from    tin    inferior  court    has 

been  perfected  in  due  time,  is  not  appealable.— 
i:      ,r  v.  Keller,  61  V  W.  587,  43  Neb.  263. 

Ic]     (S.  I).:    I.K97.) 

An  appeal  lies  from  an  order  of  the  circuit 
court  refusing  to  dismiss  an  appeal  from  a  jus- 
tice on  the  ground  that  no  undertaking  was 
filed  on  appeal.— Smith  v.  Coflin  (S.  D.)  70  N. 
\\    636. 

§  36.    Order  on  motion  for  new  trial. 

[a]  Ollnn.;    1896.) 

Where,   on   the   trial   of   issues   of   fact, 
judgment  is  ordered  on  the  pleadings,  an  order 
on  a  motion  for  a  new  trial  is  appealable. — Hine 
v.  Mvrick  (Minn.)  02  N.  W.  1325. 
60  .Minn.  51S. 

[b]  (Wis.;    1896.) 

Under    Laws    1895,    c.    212.    designating 
what  orders  are  appealable,  an  appeal  will  not 
lie  from    an  order  granting  or  denying  a   new 
trial.— Davison  v.  Brown  (Wis.)  67  N.  W.  42. 
93  Wis.  85. 
[cj     (Wis.;   1897.) 

Under  Laws  ISO.",  c.  212.  an  order  refus- 
ing a  new  trial  is  not  appealable. — Hawkins  v. 
Lutton  (Wis.)  70  N.  W.  483. 

§  37.    Ruling  on  questions  of  costs. 

[a]  (Neb.;   1896.) 

A  mere  judgment  for  costs  in  favor  of  the 
defendant,  in  whose  favor  a  verdict  has  been  re- 
turned without  a  final  disposition  of  the  cause 
in  the  district  court,  cannot  be  reviewed  in  the 
supreme  court. — Little  v.  Gamble  (Neb.)  66  N. 
W.  849. 

47  Neb.  S27. 

[b]  (Neb.;   1S9G.) 

There  having  been  a  verdict  for  defend- 
ant, and  an  order  denying  a  new  trial,  it  was 
"considered  by  the  court  that  the  said  defend- 
ant recover  of  the  said  [plaintiff]  its  costs  here- 
in expended,  as  heretofore  bv  the  verdict  of  the 
jury  found."  Held  a  judgment  for  costs  merely, 
which  would  not  support  an  appeal. — Uevnolds 
v.  City  of  Teeumseh  (Neb.)  67  N.  W.  792. 
4S  Neb.  7S5. 

[c]  (Wis.:    1895.) 

A  nonappealable  order,  by  erroneously  im- 
posing costs  in  an  appealable  amount,  is  rendered 
appealable.  —  Kingsley  v.  Great  Northern  Ry. 
Co.,  04  N.  W.  1036,  91  Wis.  380. 

$   38.    Order   preventing   judgment   from 
'which  appeal  may  be  taken. 
[a]     (Wis.;    1895.) 

Where  plaintiff  in  ejectment  is  entitled 
to  recover  because  of  a  defect  in  the  tax  deed 
under  which  defendant  claims,  an  order,  under 
Rev.  St.  §  30S7.  that  the  amount  for  which  the 
land  was  sold,  the  costs  of  executing  and  record- 
ing tlie  tax  deed,  and  the  sum  paid  by  defend- 
ant for  taxes,  with  interest,  etc..  shall  be  set 
off  against  the  amount  of  plaintiff's  verdict,  and 
that,  if  there  be  any  excess,  plaintiff  shall  pay 
the  same,  as  a  condition  of  judgment  in  his  fa- 


vor, is  nut  appealable,  under  Rev.  St 

i  c.  212),  as  an  order 

which    ■prevents  a  judgment  from  which  an  ap- 

.  ghl  lie  taken.'     I  i .  .M  '  '<  mb 

65  N.  W.  181,  91   Wis.  446. 
lb]    (Wis.;    istui.) 

An  order  of  the  circuit  court  denying  a 

is   not    ap 

pealable,  as  it  does  not  "determine  the  action," 

or   "prevent   a  judgment  from    which  an   appeal 

Rev.  St.  J  3069,  sol,,]    i.  ;,. 

i.d   by   Laws   1895,  c  212.— Beinhart   v. 

I'ne  Aes'n  of  Philadelphia  (Wis.)  07  N.  W.  701. 

'J3  Wis.  462. 


4.  JURISDICTIONAL  AMOUNT. 

Presumption  of  jurisdiction  in  absence  of  certain 

matters  from  record,  see  post,  §  216. 
On  certiorari,  see  "Certiorari,"  §  1. 

§   39.    Amount   in   controversy, 
[a]     i  Wis.;   1890.) 

Where  it  appears  that  under  no  aspect  of 
the  case  plaintiff  could  recover  an  amount  sulli- 
eient  to  give  the  supreme  court  jurisdiction  on 
appeal,  an  appeal  will  be  dismissed,  p  - 
of  the  amount  claimed. — Burkhardt  v.  Elgee 
(Wis.)  0t;  X.  W.  1137. 
93  Wis.  29. 

[bl      (Wis.;     IS97.) 

Laws  1895,  c.  215,  providing  that  no  ap- 
peal lies  to  the  supreme  court  where  the  amount 
involved  is  less  than  $100,  does  not  affect  pro- 
ceedings to  try  title  to  office.— State  v.  McKone 
(Wis.)  70  N.  W.  164. 

§  40.    Amount  claimed  in  pleadings. 

[a]  (Iowa;    1895.) 

Where   the    complaint   asks    $49   actual 
damages,    and    $150   exemplary    damages,    the 
ease     is    appealable    to    the    supreme    court.  — 
Thompson  v.  Jackson  (Iowa)  61  N.  W.  1004. 
93  Iowa,  376. 

[b]  (Iowa;    1897.) 

The  amount  in  controversy,  as  shown  by 
the  pleadings,  and  not  the  amount  recovered, 
determines  the  jurisdiction  on  appeal. — Fuller- 
ton  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa)  70 
N.  W.  106. 

[c]  (Iowa;    1897.] 

The  amount  in  controversy  Is  determined 
by  the  averments  of  the  pleadings,  not  by  the 
demand  for  judgment. — Incorporated  Town   oi 
Central  City  v.  Treat  (Iowa)  70  N.  W.  110. 
Id]     (Wis.;   189(i.) 

Where  it  allirmatively  appears  that  the 
amount  involved  in  a  case  is  but  50  cents,  exclu- 
sive of  costs,  though  the  complaint  alleges  dam- 
ages of  $100,  and  there  is  no  certificate  to  make 
the  judgment  rendered  therein  an  exception,  it  is 
within  Laws  lS95,  c.  215,  providing  that  no  ap- 
peal can  be  taken  from  a  judgment  where  the 
amount  involved,  exclusive  of  costs,  is  less  than 
$100,  unless  the  trial  judge  shall  certify  that 
the  case  involves  certain  difficult  or  constitution- 
al questions.— Burkhardt  v.  Elgee  (Wis.)  66  N. 
W.  525. 

93  Wis.  29. 

§  41.    Appeal   from  intermediate   court. 

(Wis.;    1896.) 

Where  tbe  garnishee  of  a  corporation  ap- 
peals from  a  justice's  court  to  the  superior 
court,  the  amount  in  controversy  in  the  latter 
court,  determining  the  jurisdiction  of  the  su- 
preme court  on  appeal  therefrom,  is  the  amount 
of  the  judgment  recovered  against  tbe  corpora- 
tion in  the  justice's  court. — Mayo  v.  Hansen 
(Wis.)  69  N.  W.  344. 

§  42.   Appeal  from  justice, 
[a]     (Neb.;    1896.) 

Code  Civ.  Proc.  §§  9S5,  1017,  denying  ap- 
peals from  judgments  of  justices  of  the  peace 
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where  the  amount  claimed  does  not  exceed  $20, 
are  not  repugnant  to  Bill  of  Rights,  §  24,  de- 
claring that  the  right  to  be  heard  in  all  civil 
cases  in  the  court  of  last  resort,  by  appeal,  er- 
ror, or  otherwise,  shall  not  be  denied. — Chicago, 
B.  &  Q.  R.  Co.  v.  Headrick  (Neb.)  68  N.  W. 
480. 

[b]     (Neb.;    189G.) 

Whether  the  judgment  of  a  justice  of  the 
peace  is  appealable  depends  on  the  amount  claim- 
ed in  the  bill  of  particulars  filed  by  plaintiff  or 
defendant  (Code  Civ.  Proc.  §  985),  and  not  on  the 
amount  of  the  judgment  recovered. — Bates  v. 
Phcenix  Pub.  Co.  (Neb.)  69  N.  W.  305. 

§  43.    Remittitur  to  defeat   jurisdiction. 

[a]  (Iowa;    1S9S.) 

An  amendment  to  his  pleading,  after  ver- 
dict, by  the  successful  party  in  an  action,  redu- 
cing the  amount  in  controversy  below  .$100,  in 
order  to  defeat  the  right  of  appeal,  must  be 
made  before  the  adjournment  of  the  term  of 
court  at  which  the  judgment  is  rendered. — 
Sharp  v.  Nelson  (Iowa)  61  N.  W.  946. 
93  Iowa,  466. 

[b]  (loiva;    1896.) 

In  an  action  in  a  justice's  court,  the  jury, 
at  9  o'clock  p.  m.,  returned  a  verdict  for  plaintiff 
for  $40,  whereupon  defendant  tendered  an  ap- 
peal bond,  which  was  filed  and  approved  by  the 
justice.  Before  judgment  was  entered,  plaintiff 
filed  a  remittitur  of  all  demands  sued  on  in  ex- 
cess of  $24.50.  Held  that,  as  no  appeal  would 
lie  until  judgment  after  the  filing  of  the  remitti- 
tur, the  amount  >n  controversy  was  less  than 
$25,  and  consequently  no  appeal  would  lie.— 
Knox  v.  Nicoli  (Iowa)  66  N.  W.  876. 
[cj     (Iowa;    189C.) 

The  filing  of  a  remittitur  in  the  office  of  a 
justice,  reducing  the  amount  of  a  judgment  to 
less  than  $25,  before  an  appeal  bond  has  been 
filed  by  the  defendant,  defeats  the  right  of  ap- 
peal from  such  judgment,  under  Code,  §  3575, 
providing  that  no  appeal  shall  be  allowed  where 
the  amount  in  controversy  does  not  exceed  $25. — 
Lynch  v.  Bruner  (Iowa)  68  N.  W.  908. 


5.  APPEALS  FROM  INFERIOR  TRIBU- 
NALS. 

Jurisdictional  amount,  see  ante,  §  42. 

Act  denying  right  of  appeal  from  justice,  taking 
property  without  due  process  of  law,  see  "Con- 
stitutional Law,  §§  41,  42. 

To  what  court  appeal  lies  from  justice,  see 
"Courts,"  §  17. 

§   44.    When  appeal  lies. 
(Neb.;    1896.) 

It  is  only  from  a  final  judgment  of  a  jus- 
tice of  the  peace  that  an  appeal  lies. — Denslow 
T.  Dodendorf  (Neb.)  66  N.  W.  409. 

§  45.    Matters    considered    in    determin- 
ing jurisdiction. 
(Neb.;    1896.) 

To  determine  its  jurisdiction,  under  Code 
Civ.  Proc.  §  985,  of  an  appeal  from  a  justice, 
the  district  court  must  look  only  to  the  tran- 
script certified  to  it  from  the  justice.— Bates  v. 
Phoenix  Pub.  Co.  (Neb.)  69  N.  W.  305. 


II.    REQUISITES. 

Necessity  of  filing  briefs,  see  post,  §  102. 
Showing  in   record  as  to  taking  of  appeal,   see 
post,  §  118. 

1.  IN  GENERAL. 

§  46.    Necessity   of   first   filing  judgment 
roll. 

(S.  D.:    1S95.) 

Where  the  record  shows   that  the  judg- 
ment appealed  from  was  not  perfected  by   the 


filing  of  a  judgment  roll  prior  to  the  taking  of 
the  appeal,  the  appeal  must  be  dismissed. — 
Greenly  v.  Hopkins  (S.  D.)  64  N.  W.  1128. 

2.  TIME  OF  TAKING. 

See,  also,  ante,  §  22. 

In  election  contest,  see  "Elections  and  Voters,"  { 
32. 

§   47.    Application  of  statute. 

(S.  D.;    1895.) 

Comp.  Laws,  §  5216,  limiting  the  time  in 
which  an  appeal  from  an  order  may  be  taken  to 
60  days,  has  no  application  to  an  order  denying 
a  new  trial,  made  before  the  entry  of  the  judg- 
ment appealed  from. — Granger  v.  Roll  (S.  D.)  62 
N.  W.  970. 

6  S.  D.  611. 

§  48.    Necessity  of  taking  -within  statu- 
tory time. 

[a]  (Neb.;   1897.) 

An  appeal  not  taken  within  the  statutory 
time  will  be  dismissed. — Renard  v.  Thomas 
(Neb.)  69  N.  W.  932. 

[b]  (Wis.;    1896.> 

Under  Rev,  St.  §  3039,  limiting  the  time  for 
taking  an  appeal  to  two  years  from  the  entry 
of  judgment,  and  section  3049,  providing  that 
"the  appeal  shall  be  deemed  taken  by  service  of 
the  notice  of  appeal,  and  perfected  by  serving 
the  undertaking  for  costs,  or  the  deposit  of 
money  instead,  or  the  waiver  thereof  as  herein 
provided,"  the  appellate  court  is  without  juris- 
diction unless  an  appeal  is  perfected,  as  therein 
required,  within  the  two  years. — Munk  v.  An- 
derson (Wis.)  68  N.  W.  407. 

§  49.   When  time  begins  to  run. 

[a]  (Minn.;    1896.) 

The  last  of  two  orders  was  the  final  one 
where  the  court  made  findings  of  fact  and  an 
order  thereon,  and  subsequently,  by  agreement, 
made  additional  findings  and  an  order  thereon, 
and  filed  the  same. — Billson  v.  Lardner  (Minn.) 
69  N.  W.  477. 

[b]  (S.  D.;    1896.) 

Under  Comp.  Laws,  §  5216,  providing  that 
appeal  must  be  "within  sixty  days  after  writ- 
ten notice  of  the  order  shall  have  been  given 
the  party  appealing,"  it  is  not  necessary  that 
notice  of  "entry"  of  the  order  be  given  to  set 
in  operation  the  60-davs  limitation.— Brooks  v. 
Bigelow  (S.  D.)  68  N.  W.  286. 

§   50.    Extension  of  time. 
(Wis.;    1895.) 

Under  Rev.  St.  §  3042.  limiting  the  time 
within  which  an  appeal  from  an  order  may  be 
taken  to  30  days  from  the  date  of  the  service  of 
a  copy  of  the  order,  with  a  written  notice  of  its 
entry,  the  time  cannot  be  extended  by  stipula- 
tion of  the  parties,  after  a  copy  of  the  order, 
with  notice,  has  been  served. — Hall  T.  Gilman 
(Wis.)  63  N.  W.  1044. 
90  Wis.  455. 

§  51.   Excuse  for  delay. 
(Neb.;    1895.) 

Where  the  failure  to  have  the  appeal 
docketed  is  due  to  the  neglect  of  the  proper  offi- 
cer to  prepare  the  transcript,  the  appeal  will  not 
be  dismissed.— Continental  Building  &  Loan 
Ass'n  v.  Mills  (Neb.)  62  N.  W.  478. 
44  Neb.  136. 

§   52.    Appeal    from    judgment    as    modi- 
fied. 
(Minn.;    1896.) 

The  original  judgment  was  remanded  with 
directions  to  modify  it.  Held,  that,  an  appeal 
lies  from  the  judgment  as  modified,  though  the 
time  for  appealing  from  the  original  judgment 
had  expired. — Malmgren  v.  Phinney  ,Minu.)  67 
N.  W.  649. 
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8   53.    Necessity. 

>m    ivni.1 

I  hi    claim    nta  «  ho  n  ere  made  di 
In  a  suit 
without  serving  notice  of  appeal  Crom  thi 

there 
to  mi  mi  appeal  by  Che  plaintiff.— -Epeneter  v. 
Montg"  ini.v  i  Iowa)  07  N.  W 

S   54.    Where    two    judgments    were    ren- 
dered. 
(Iowa)    istir.i 

When'  there  was  an  interlocutory  judg- 
ment for  costs  against  defendant  on  a  plea  in 

t  against  it 
on  the  merits,  a  notice  of  appeal  served  after 

the  expiration  of  the  time  for  appealing  from 
the  interlocutory  judgment,  conceding  it  to  be 
liable,  which  stated  that  an  appeal  had 
been  taken  from  "the  judgment,"  refers  to  the 
final  judgment.  Lesure  Lumber  Co.  v.  Mutual 
Fire  Ins.  Co.  (Iowa)  TO  X.  \V.  761. 

§   55.    Time   of   serving. 
(loon:    1895.) 

Under  Code,  5  3173,  providing  that  appeals 
may  be  taken  within  six  months  from  judgment, 
and  not  afterwards,  and  section  :;iiS,  providing 
for  service  of  a  notice,  to  give  the  appellate  court 
jurisdiction  it  must  affirmatively  appear  from  the 
record  that  notice  was  served  within  six  months 
from  the  rendition  of  the  decree. — Taylor  v.  Tay- 
lor  (Iowa)  63  N.  \V.  180. 

§   56.    Who  entitled  to  notice. 

[a]  (Iowa;    1890.) 

In  an  action  against  both  husband  and 
wife  for  necessaries,  where  no  judgment  is  ren- 
dered against  the  wife,  and  there  is  nothing  to 
indicate  that  she  will  be  affected  by  an  appeal 
by  the  husband  from  judgment  against  him.  no- 
tice of  an  appeal  by  him  need  not  be  served  on 
the  wife. — Menefee  v.  Chesley  (Iowa)  60  N.  W. 
1038. 

[uj      (Mich.;    1S96.) 

How.  Ann  .St.  §  0781,  providing  for  an 
appeal  from  the  probate  of  a  will,  requires  that 
notice  of  such  appeal  be  given  to  the  adverse 
party;  and  where  it  is  shown  to  the  circuit 
court  that  some,  but  not  all,  of  the  persons  in- 
terested adversely  to  appellant  have  been  served 
with  notice,  the  court  may  properly  require  no- 
tice to  be  given  the  others. — Strang  v.  Hillsdale 
Circuit  Judge  (Mich.)  65  N.  W.  968. 

§   57.    Co-parties. 

[a J     (Iowa;    ]*!>.-..> 

Alter  judgment  against  a  principal  and 
two  sureties  on  a  bond,  one  of  said  sureties 
cannot  appeal  without  serving  notice  on  the 
other,  as  required  by  Code.  §  3174,  as  the  judg- 
ment could  not  be  modified  or  reversed  without 
affect'ng  the  rights  of  said  other  surety. — Fisher 
v.  Chaffee  (Iowa)  04  N.  W.  062. 

[b]  (Minn.;    1S96.) 

On  appeal  by  an  insolvent  from  the  denial 
of  a  discharge  applied  for  under  Laws  1895,  c. 
67,  resident  creditors,  whose  debts  were  con- 
tracted before  the  law  was  enacted,  but  on 
whom  citation  for  discharge  was  personally 
served  within  the  state,  and  who  failed  to  ap- 
pear, are  adverse  parties,  entitled  to  notice  of 
appeal  (Gen.  St.  1894,  S  6134);  section  5212.  pro- 
viding that  a  defendant  who  has  not  appeared 
need  not  be  served  with  notices  iu  ordinary  pro- 

ing3,  having  no  application.  —  Lambert  v. 
Scandinavian-American  Bank  (Minn.)  OS  N.  W. 
834. 


5   58.    Persons  to  be  served. 

(a]     ilouni    I  still.) 

1     I  I  I 
if  equalization,  notice  ol   appeal  served  on  the 
mayor  or  city  clerk   is  a  sufficient  service 
both  defendants  when  such  persons  are  ej  officio 

&  Trust 
Co,  v.  City  of  Newton  (Iowa)  66  N.  W.  i 

1 1>  l    (Iowa i   1896.) 

Bei  of  appeal  on  the  proper 

or  hit  attorney,  and  on  the  'dork  of  the 
utial  to  give  the  appellate 
jurisdiction.— Flagler  v.  Cameron  (Iowa)  08  N. 

\V.  080. 

§   59.    Service  on  clerk  of  court, 
fa)      (lima;     1896.) 

It    is  essential  to  the  perfection  of  an 

appeal  that  notice  thereof  be  serve, 1  on  the 
eli  i  k  of  court.— Ainslie  v.  Wyun  (Iowa)  65  N. 
W.  401. 

[1>1     (Ni.  D.|    1804.) 

'the  service  or  the  notice  of  appeal  on  the 
clerk  of  the  lower  court  is  jurisdictional,  and, 
where  tlie  record  fails  to  show  such  service, 
I  here  can  be  no  review. — Hoffman  v.  Bank  of 
Minot  i.V  D.)  61  N.  W.  1031. 
4  N.  D.  473. 

[C]      (S.  1).;     IK90.) 

Service  of  notice  of  appeal,  as  required  by 
Comp.  Laws,  §  5215,  on  the  clerk  of  the  court, 
is  essential  to  an  appeal, — I'ierre  Sav.  Bank  v. 
Ellis  (S.  D.)  OS  N.  \V.  645. 

1<1|     (S.  I).:    1898.) 

Delivery  to  the  clerk  of  the  court  of  the 
original  notice  of  appeal,  with  direction  to  file 
nue,  is  not  a  service  on  the  clerk  of  notici 
of  such  appeal,  as  required  by  Comp.  Laws, 
5215.— Pierre  Sav.  Bank  v.  Ellis  (S.  D.)  08  N. 
W.  545. 

§   60.    Amendment, 
(Mich.:    J89S.) 

Where  it  appears  on  the  face  of  the  pa 
pers  that  the  omission  of  the  name  of  a  party 
from  the  written  claim  of  appeal  was  a  mere  over 
sight,  an  amendment  to  accord  with  his  intention 
to  appeal  may  be  made. — In  re  Flint  &  P.  M.  It. 
Co.  (Mich.)  63  X.  W  303. 
105  Mich.  289. 


4.  BONDS. 

On  appeal  from  justice,  see  post.  §  163. 
Supersedeas  bonds,  see  post,  §  269. 
On  appeal   in  admiralty,   see   "Admiralty,"   §  2. 
Power  of  corporate  officer  to  execute,  see  "Cor- 
porations," §  35. 

§  61.    Necessity. 

ta]     (Nell.;    189.".) 

When  a  school  district  appeals  to  the 
district  court  from  a  judgment  rendered  by  a 
justice  of  the  peace,  it  must  file  an  appeal  bond, 
as  required  by  Code  Civ.  Proc.  §  1007. — School 
Dist.  No.  6,  Cass  County,  v.  Traver  (Neb.)  61 
N.  W.  720.  43  Neb.  524. 

tb]     (S.  D.;    1890.) 

Comp.  Laws,  §  5215,  provides  that  an 
appeal  must  be  taken  by  service  of  notice,  and 
perfected  on  service  of  the  undertaking  for 
costs,  or  a  deposit  of  money  instead,  or  a  waiver 
thereof.  Section  5219  provides  that,  to  render 
an  appeal  effectual  for  any  purpose,  an  under- 
taking must  be  executed,  or .  a  deposit,  with 
sen  ice  of  notice,  or  waiver  thereof,  made.  Sec- 
tion  r>231  provides  that  the  undertaking  must 
be  filed,  and  a  copy  thereof  served  with  the  no- 
tice of  appeal.  Held,  that  where  no  undertak- 
ing was  executed,  or  deposit  made,  or  waiver 
thereof,  the  appeal  was  a  nullity. — Bonuell  v. 
Van  Cise  (S.  D.)  07  N.  W.  080. 


S3     (§  62) 


APPEAL,  II.  4,  III. 


(§  71)    54 


$   62.    Sufficiency. 

[a]  (Neb.;    1895.) 

A  writing  obligatory,  whether  called  a 
"bond"  or  "undertaking,"  executed  in  accord- 
ance with  Code  Civ.  Proc.  §  1030,  providing  for 
the  execution  of  a  bond  on  appeal  from  a  jus- 
tice court  in  actions  of  forcible  entry  and  de- 
tainer, is  not  void  because  of  a  failure  to  specify 
a  certain  sum  of  money  as  a  penalty. — Morrison 
v.  Boggs  (Neb.)  62  N.  W.  473. 

44  Neb.  248. 

[b]  (Wis.;    1S94.) 

The  charter  of  Rau  Claire  provides  that 
an  appeal  to  the  district  court,  on  failure  of 
the  council  to  take  action  on  a  claim  against 
the  city  for  personal  injuries  within  a  certain 
time,  shall  be  perfected  by  giving  a  "bond" 
conditioned  for  the  faithful  prosecution  of 
"such  appeal,"  and  the  payment  of  all  costs 
adjudged  against  appellant.  Held,  that  a  bond 
conditioned  on  the  prosecution  of  the  "appeal 
in  said  circuit  court  aforesaid,"  and  the  pay- 
ment of  all  costs,  etc..  is  a  sufficient  compli- 
ance with  the  requirement. — West  v.  City  of 
Eau  Claire,  61  N.  W.  313,  89  Wis.  31. 

§  63.   Amount  of  bond. 

[a]  (Neb. j   1895.) 

Code  Civ.  Proc.  §  677,  subd.  1,  providing 
that  when  the  decree  appealed  from  directs  the 
payment  of  monej  the  bond  shall  be  double  the 
amount  thereof,  does  not  apply  to  a  supersedeas 
bond  given  on  appeal  from  an  order  in  fore- 
closure proceedings  confirming  the  sale  of  land. 
— Kountze  v.  Erck  (Neb.)  63  N.  W.  804. 

45  Neb.  288. 

[b]  (Neb.;    1890.) 

Neither  the  district  court,  nor  the  judge 
thereof,  has  the  power  to  fix  the  amount  of  the 
penalty  of  the  bond  to  be  given  on  appeal  from  a 
decree  awarding  alimony,  since  the  amount  is 
prescribed  by  statute. — State  v.  Cornish  (Neb.) 
tJ7  N.  W.  4S1. 

48  Neb.  614. 

§  64.   Service. 
(S.  D.;    1895.) 

Comp.  Laws,  5  5231,  relating  to  the  serv- 
ice of  undertakings  on  appeal,  does  not  require 
service  to  be  made  on  the  clerk. — Tolerton  & 
Stetson  Co.  v.  Casperson  (S.  D.)  63  N.  W.  908. 

§   65.    Dismissal   of  appeal   for  defects. 

(Mich.;    1S95.) 

How.  Ann.  St.  §§  7018,  7020.  providing 
(hat  no  appeal  shall  be  dismissed  for  any  im- 
perfection in  the  bond  provided  a  new  bond  is 
given,  cannot  be  invoked  where  the  party  does 
not  offer  to  substitute  a  new  bond. — Cole  v. 
Donovan  (Mich.)  64  N.  W.  741. 

S   66.    Objections  to  sureties. 

[a]  (Neb.;    1895.) 

Under  Civ.  Code,  §  898,  providing  that 
the  sureties  on  a  supersedeas  bond  must  be  resi- 
dents of  the  state,  and  worth  double  the  sum  to 
be  secured  above  their  debts,  a  bond  executed 
by  several  sureties  but  one  of  whom  resides  in 
the  county,  the  others  being  residents  of  the  state, 
should  not  be  rejected  on  the  ground  that  the 
resident  surety  lacks  the  necessary  qualifications, 
if  the  co-sureties  are  qualified. — State  v.  Baker 
(Neb.)  63  N.  W.  139. 
45  Neb.  39. 

[b]  (S.  D.;    1890.) 

Service  of  notice  of  exception  to  sureties 
on  appeal  bond,  when  personal,  may  be  at  any 
time  before  12  p.  m.  of  the  last  of  the  10  days 
allowed  by  Comp.  Laws,  §  5232,  therefor;  the 
limitation  as  to  9  p.  in.,  in  section  532S,  provid- 
ing "the  service  may  be  personal,  *  *  *  or 
where  there  is  no  person  in  the  oilice,  by  leav- 
ing it  between"  6  a.  in.  and  9  p.  m..  not" apply- 
ing to  personal  service.— Haseltine  v.  Browne 
tS.  D.)  69  N.  W.  DT'J. 


§  67.   Justification  by  sureties, 
[a]     (S.  D.;    1895.) 

Where  the  affidavit  to  an  undertaking  on 
appeal  does  not  aver  that  the  sum  in  which  the 
surety  justifies,  above  his  debts  and  liabilities, 
is  in  property  in  the  state  not  exempt  from  ex- 
ecution, as  required  by  Comp.  Laws.  5  5232, 
the  undertaking  is  invalid. — Tolerton  &  Stetson 
Co.  v.  Casperson  (S.  D.)  63  N.  W.  908. 
tbl     (S.  U. :    1890.) 

Under  Comp.  Laws,  §  5232,  declaring  that 
unless  the  sureties  on  an  appeal  bond,  being 
excepted  to  by  respondent,  justify  within  10 
days,  "the  appeal  shall  be  regarded  as  if  no  un- 
dertaking had  been  given,"  their  failure  to  jus- 
tify leaves  the  appeal  ineffectual  for  any  pur- 
pose, it  being  declared  by  section  5219  that,  "to 
render  the  appeal  effectual  for  any  purpose,  an 
undertaking  must  be  executed." — Haseltine  v. 
Browne  (S.  D.)  69  N.  W.  579. 

§  68.   Approval. 
(Neb.;    1895.) 

A  bond  on  appeal  from  a  justice  of  the 
peace  to  the  district  court  is  approved  by  the  jus- 
tice if  he  receives  it,  examines  it,  and  expresses 
himself  as  "satisfied."  and  retains  it  in  his  cus- 
tody.—Bingham  v.  Shadle  (Neb.)  63  N.  W.  143. 
45  Neb.  82. 

§   69.    Curing  defects  by  filing  new  bond. 
(S.  D.;    1895.) 

Under  Comp.  Laws,  §  5235,  providing  for 
amendments,  on  appeal,  of  errors  resulting  from 
omissions  through  mistake,  the  supreme  court 
may  permit  a  new  undertaking  to  be  filed  in 
place  of  an  invalid  one  previously  filed. — Tol- 
erton &■  Stetson  Co.  v.  Casperson  (S.  D.)  63 
N.  W.  908. 

§   70.    Waiver  of  bond  or  defects  therein. 

[a]  (S.  D.;    1890.) 

Comp.  Laws,  §  5219,  makes  an  under- 
taking, or  a  deposit  in  lieu  thereof,  or  a  waiver, 
an  essential  requisite  of  an  appeal,  llcltl,  that 
an  offer  of  waiver  by  an  appellee,  refused  by 
the  appellant,  will  not  confer  jurisdiction  on 
the  appellate  court.— Bounell  v.  Van  Cise  (S. 
D.)  67  N.  W.  6S5. 
[bl     (S.  D.:    1890.) 

Under  Comp.  Laws,  §  5218,  providing  that 
an  undertaking  on  appeal  "may  be  waived  in 
writing,"  it  is  not  waived  by  the  parties  stip- 
ulating for  extension  of  time  for  serving  ab- 
stracts and  briefs,  and  respondent  serving  and 
filing  a  brief  in  the  appellate  court,  after  ex- 
piration of  the  10  days  after  exception  to  sure- 
ties, allowed  by  section  5232  for  justification  by 
them.— Haseltine  v.  Browne  (S.  L\)  69  N.  W. 
579. 

III.    PARTIES. 

On  appeal  from  justice,  see  post,  §  164. 
Who   may  allege  error  or  assert  objections,  see 
post,  §§  187,  188. 

§   71.    Necessary  parties, 
[al     down:    1S9T.) 

An  appeal  will  not  be  dismissed,  on  mo- 
tion of  sureties  on  the  bond  sued  on,  on  the 
ground  that  no  notice  of  appeal  was  served  on 
the  principal,  who  was  named  as  a  co-defend- 
ant with  them,  but  not  served;  plaintiff  having 
the  right,  under  Code,  §§  2550,  2501,  to  sue  any 
or  all  parties  to  a  contract,  either  jointly  and 
severally,  or  severally  only,  and  the  court  being 
authorized  to  determine  any  controversy  be- 
tween the  parties  before  it  when  it  can  be 
done  without  prejudice  to  the  rights  of  others. 
—Marshall  County  v.  Knoll  (Iowa)  U'J  N.  W. 
1146. 

[b]  (Neb.;    1895.) 

Though,  when  the  interests  of  several  de 
fendants    are    inseparable,    an    appeal    by    one 


(S  71) 


APPEAL,  ill.,  IV.  1. 


(8  ») 


brings  up  the  whole  case  to  secure  a  review,  all 

d  niiii  be  mode  parties  to  the 

j  N.  W.  240,   13  Neb. 

I..  I    (Neb.i    18050  ,.  ..     ,       .. 

Only  the  parties  who  arc  liable   for  the 
judgment  rendered  are  nei  rties  to  pro- 

cecdings  in  error.-  Kuhl  v.  Pierce  County  (Neb.) 
62  N.   W.    1066. 
•i  i  Neb.  584. 

5   72.    Joining  co-parties  as  appellants. 

(Neb.  I    1895.) 

Oue  ral  defendants  having  sepa- 

rate  di 

;i  I,,  ill.-  district  court  without  ioiu- 
ing  bis  codefendants.— Polk  v.  Covell  (Neb.)  G2 
N.  \V.  240,  43  Neb.  884. 

§   73.    Substitution, 
[a  J      ,!„»,,.;     1895.) 

A   motion   in   the  supreme  court  to   substi- 

t ui .'  another  ihts.hi  as  plaintiff  on  tin'  •  ! 

the  first  will  !"•  overruled  when  the  subsi 

, -will, I  in  n.i  event  change  the  result.— Kinney  v. 

Kinney  (Iowa)  63  X.  W.  452. 

lb)      Ileum;    1S97.) 

\\  here    before    appeal    by    plaintiff,    in    an 
i  ti.  set  aside  a  conveyance  as  fraudulent, 
ill,,  judgment  debtor  dies,  and  his  administrator 
are  made  defendants,  the  iidminisl  ra- 
il.i-  ii..  .1   not  be  made  a  party   to  the  appeal,   it 
ii. ,t   appearing   thai    lie  lias  any  interest  which 
can    be   affected    thereby,   but  merely   that,    by 
agreement  of  parties,  in-,   as  guardian  of   the 
ir  heirs  and  as  administrator,   was  author- 
ized to  lease  the  land  on  specified  terms,   and 
produce    the    proceeds    in    court. — Bruudage   v. 
Cheneworth  (Iowa)  70  N.  W.  211. 


IV.    TIME   AND    MANNER   OF    BRING- 
ING OBJECTIONS  TO  ATTEN- 
TION OF  TRIAL  COURT. 

Mode    of   taking    advantage    of  _  insufficiency    of 

plaintiff's  evidence,  see  "Trial,"  S  02. 
Objections  to  instructions,  see  "Trial,"  §§  81-87. 

1.  IN  GENERAL. 

§  74.    Necessity  of  exceptions. 

[al     llown;    ts'lli.l 

Objections  not  raised  on  the  trial  by 
proper  exceptions  will  not  be  considered  <>n  ap- 
peal.—Casey  v.  Ballou  Banking  Co.  (Iowa)  67 
N.   W.  98. 

[1>]     (Iowa:    1896.) 

An  appeal  will  not  lie  from  a  judgment  to 
which  no  exception  was  reserved. — Smith  v. 
Smith  (Iowa)  68  X.  W.  721. 

[c]     (Mich.:    1895.) 

A  ruling  of  the  trial  court  on  the  admis- 
sion of  evidence  to  which  no  exception  is  taken 
will  not  be  reviewed.  Haines  v.  Saviers  (1802) 
53  N.  W.  531,  93  Mich.  440,  and  Cumming  Tp. 
v.  Shick  (1892)  54  X.  W.  40,  94  Mich.  222,  fol- 
lowed.— Baruutn  v.  Andrews  (Mich.)  63  N.  W. 
•.is::. 

[il]     IMlcb.j    189(1.) 

Assignments  of  error  based  on  rulings  to 
which  no  exceptions  were  taken  cannot  he  con- 
sidered.— Banks  v.  Cramer  (Mich.)  Uo  X.  W. 
946. 

[e]  (Neb.:   1895.) 

An  exception  to  a  final  judgment  is  un- 
necessary to  a  review  of  the  cause. — Ercb  v. 
Omaha  Nat.  Bank,  62  X.  W.  07,  43  Xeb.  013. 

[f]  (Neb.;    189U.) 

To  secure  a  review  of  alleged  error  In  sus- 
taining a  demurrer  to  a  petition  an  exception  is 
indispensably  necessary,  even  though  the  action 
is  solely  for  equitable  relief. — Abbott  v.  Barton 
(Neb.)  66  N.  W.  838. 
47  Xeb.  822. 


[IT]     .  \.  I..:    1890.) 

i    as  to  the  form  In  which  an 
of  fact  in  an  equity  cause  is  submitted  to  the  ju- 
ry  for  is  not  available   in    ibis   court, 
where  no  except  Ii  i  trial 
court,  u ii.  1  the  judgment  is  not  a                i  that 
ground  in  the  petition  in  error.— Uuy  v.  Miller 
(Neb.)  66  X.  W.  ii  15. 
18  Neb.  156. 
|h  I     (Web. |    L89T.) 

To  preserve  for  review  error  in  permitting 
r  remarks  by   counsel,  objection  must 
the  time,  a  ruling  obtained,  and  ex- 
Go    ler    v.    Lund    (Xeb.)    70    X. 
W.  ::. 
[1J     is.  I).;    1800.) 

Where  tin-  trial  curt  was  neither  called 
upon  t.  ■-.  thai  an 

to  rescind  wa    to  ide  too  late,  not 
questioi         i         .  a  holding  I  oat  such    ITer  was 
made  with  sufficient  promptness  will  not  be  die 
t iiriii -i i .  in  the  absence  of  an  available  exec 
thereto.     Hilton   v.   Advance  Thresher  Co.  (S. 
D.)  66  X.  \v.  816. 

§   75.   To  order  refusing  new  trial. 

(Neb.;    1894.) 

Neither  the  sufficiency  of  the  evidence  to 
support  the  findings,  nor  the  rulings  on  ol 
tions  to  evidence,  will  be  reviewed  where  no 
exception  was  taken  to  the  order  overruling  a 
inciticin  for  new  trial.  Tuomey  v.  Willman 
01  N.  W.  126,  43  Neb.  28. 

§  76.    Time   of   taking   objections   or   ex- 
ceptions. 

[al     llaivn;    1S95.) 

Error  cannot  be  assigned  on  the  action 
of  the  trial  court  in  receiving  a  special  verdict 
and  not  requiring  a  general  verdict,  in  the  ab- 
sence of  an  exception  taken  at  the  time  oi  n 
ceiving  the  special  verdict— National  Horse 
Importing  Co.  v.  Xovak  (Iowa)  04  X.  W.  616. 

[b]     (Neb.;    1895.) 

Objections  to  the  form  and  terms  of  a 
verdict  must  be  made  at  the  time  of  its  rendi- 
tion.—Brumback  v.  German  Nat.  Bank  (Neb.) 
65  X.  \V.  108.  40  Xeb.  54U. 

§   77.    Sufficiency    and     scope     of     excep- 
tions. 

(Wis.;    18!>r..> 

A  general  exception  to  the  court  s  order 
and  finding,  dismissing  an  appeal  from  the  taxa- 
tion of  costs  by  the  clerk,  does  not  bring  up  for 
review  any  ruling  upon  any  specific  item  of 
costs,  or  as  to  whether  the  costs  allowed  were 
excessive.— Wirth  v.  Bartell  (Wis.)  62  X.  W.  408. 
89  Wis.  594. 

§  78.   To  findings  of  fact  and  conclu- 
sions of  law. 

[a]  (N.  D.;   1894.) 

Where  exceptions  to  findings  of  fact  do 
not  specify  wherein  such  findings  are  not  justi- 
fied by  the  evidence,  the  record  will  not  be  ex- 
plored  to  determine  whether  the  evidence  is 
-.'efficient.— Hostetter  v.  Brooks  Elevator  Co. 
(N.  D.)  61  N.  W.  49. 
4  N.  D.  357. 

[b]  (Wis.;    1895.) 

An  exception  "to  the  finding  of  fact  as 
stated  therein,  because  the  same  is  contrary  to  the 
evidence."  is  sufficiently  specific  where,  in  the  find- 
ing,  there  is  but  a  single  proposition  to  which  it 
is  pertinent.— Henrizi  v.  Kehr  (Wis.)  63  N.  W. 
285. 

90  Wis.  344. 

[c]  (Wis.;   1S9C.) 

An  exception  that  a  party  excepts  to  a 
finding  of  fact  or  conclusion  of  law,  designated 
by  number,  without  stating  the  grounds  of  ex- 
ception.  is  sufficient,  if  the  finding  or  conclu- 
sion involves  ..civ  a  single  proposition. — Reinke 
v.  Wright  (Wis.)  67  X.  W.  737. 
93  Wis.  ;    S. 


57     (§  78) 


APPEAL,  IV.  1,  2. 


(§  84)     58 


[d]     (Wis.:    1896.) 

An  exception  that  a  party  excepts  to  a 
finding  of  fact,  designated  by  number,  with- 
out stating  the  grounds  of  exception,  is  suffi- 
cient, though  the  finding  joins  several  proposi- 
tions, if  the  finding  as  to  all  the  propositions  is 
wrong.— Reiuke  v.  Wright  (Wis.)  67  N.  W.  737. 
93  Wis.  368. 


2.  MOTION   FOR    NEW   TRIAL   AND    OB- 
JECTIONS THEREON. 

Necessity  of  motion  for  new  trial,  see,  also,  "Er- 
ror, Writ  of,"  §  5. 

of  raising  objection  on  motion  for  new  trial, 

see,  also,  "Error,  Writ  of,"  §  6. 

§  79.  Affidavits  on  motion  for  new  trial. 
(Neb.;    1895.) 

In  order  to  obtain  a  review  for  miscon- 
duct of  the  jury,  the  facts  showing  such  mis- 
conduct must  be  submitted  by  affidavits  to  the 
district  court  on  a  motion  for  a  new  trial. — 
Houston  v.  City  of  Omaha  (Neb.)  62  N.  W.  251. 
44  Neb.  63. 

§   80.    Necessity  of  motion  for  new  trial. 

[a]  (Neb.;    1S95.) 

A  judgment  will  not  be  disturbed  for  er- 
rors occurring  during  the  trial  and  in  the  ren- 
dition of  the  judgment,  if  a  ruling  on  a  motion 
for  a  new  trial  is  not  shown  to  have  been  made 
in  the  court  below. — Leech  v.  Renwald  (Neb.)  63 
N.  W.  387. 

45  Neb.  207. 

[b]  (Neb.:    1895.) 

In  order  to  review  the  sufficiency  of  evi- 
dence, a  motion  for  a  new  trial  assigning  in- 
sufficiency must  be  filed  and  ruled  on  in  the 
lower  court.— Losure  v.  Miller,  03  N.  W.  S63,  45 
Neb.  405;  Same  v.  Thompson,  63  N.  W.  863,  45 
Neb.  466. 

[e]     (Neb.:   1896.) 

The  record  may  be  reviewed  on  appeal 
to  ascertain  whether  the  pleadings  support  the 
judgment,  though  there  was  no  motion  for  new 
trial— Farris  v.  State,  65  N.  W.  890,  46  Neb. 
857. 

[d]  (Neb.:    1896.) 

A  motion  for  a  new  trial  is  unnecessary 
to  present  to  this  court  the  question  whether  the 
petition  states  a  cause  of  action. — Scarborough 
v.  Myrick  (Neb.)  66  N.  W.  867. 
47  Neb.  794. 

[e]  (S.  D.:    1895.) 

An  appeal  from  a  judgment  entered  be- 
fore a  new  trial  is  applied  for  presents  for  re- 
view oniy  errors  of  law  brought  up  by  a  bill 
of  exceptions.— Baird  v.  Gleckler  (S.  D.)  64  N. 
W.  118. 

[f]  (S.  !>.;    1895.) 

Where,  in  an  election  contest,  the  ques- 
tion is  as  to  the  legal  effect  of  ballots  before 
the  court,  to  be  gathered  without  evidence 
aliunde,  the  question  is  one  of  law,  so  that  the 
decision  thereon  may  be  reviewed  on  appeal 
without  a  motion  for  new  trial. — Le  Claire  v. 
Wells  (S.  D.)  64  N.  W.  519. 

[g]  (Wis.:   1S96.) 

A  motion  for  new  trial  before  judgment 
is  not  necessary  to  review  error  in  directing  a 
verdict.— Plankinton  v.  Gorman  (Wis.)  67  N. 
W.  112S. 

93  Wis.  560. 

§   81.   Review   of   decision    of   inter- 
mediate court, 
[a]     (Neb.:   1896.) 

A  ruling  of  the  district  court  dismissing 
an  appeal  taken  from  an  inferior  court  may  be 
reviewed,  without  an  exception  having  been 
taken,  or  a  motion  for  new  trial  having  been 
made.— Claflin  v  American  Nat.  Bank  (Neb.)  65 
N.  W.  1056,  46  Neb.  884. 


[b]     (Neb.;    1896.) 

A  motion  for  a  new  trial  is  not  necessary 
to  obtain  a  review  of  a  decision  of  a  district 
court  reversing  a  cause  brought  to  that  court 
on  error  from  a  county  court.— Weitz  v.  Wal- 
ter A.  Woods  Reaping  &  Mowing  Mach.  Co. 
(Neb.)  68  N.  W.  613. 

§  82.   Review   of  sufficiency   of  evi- 
dence. 

[a]  (Neb.;   1S95.) 

Wliere  no  motion  for  new  trial  was 
made,  the  supreme  court  will  not  inquire  into 
the  sufficiency  of  the  evidence  to  support  the 
verdict  or  findings. — Hansen  v.  Kinney  (Neb.) 
64  N.  W.  710,  46~Neb.  207. 

[b]  (Neb.:    1.897.) 

An  objection  that  the  finding  and  judgment 
are  unsupported  by  the  evidence  will  not  be 
considered,  unless  presented  to  the  district 
court  by  means  of  a  motion  for  a  new  trial,  and 
a  ruling  had  thereon.— Shaw  v.  Robinson  & 
Stokes  Co.  (Neb.)  70  N.  W.  953. 

[c]  (Wis.;   )8!>c.i 

In  the  absence  of  a  motion  for  new  trial 
before  judgment,  the  sufficiency  of  the  evidence 
to   sustain   the   verdict  cannot   be  considered. — 
Plankinton  v.  Gorman  (Wis.)  67  N.  W.  1128. 
93  Wis.  560. 

§   83.    Necessity  of  making  objections  on 
motion  for  new  trial. 

[a]  (Neb.;   1806.) 

If  an  objection  that  the  verdict  exceeds 
the  sum  prayed  for  in  the  petition,  is  not  raised 
on  motion  for  new  trial,  it  is  waived. — Fox  v. 
Graves,  65  N.  W.  887,  46  Neb.  812. 

[b]  (Neb.:    1896.) 

By  failure  to  mention,  in  a  motion  for  a 
new  trial,  the  ruling  upon  a  motion  to  make 
more  specific  and  certain  the  averments  of  a 
pleading,  the  party  complaining  waives  his  right 
to  have  reviewed  the  ruling  complained  of. — 
Barker  v.  Davies  (Neb.)  66  N.  W.  11. 

47  Neb.  78. 
[e]     (Neb.:    1896.) 

Objections  to  the  competency  of  jurors 
cannot  be  reviewed  in  the  supreme  court  when 
no  such  question  was  raised  in  the  motion  for 
a  new  trial.— Mengedoht  v.  Von  Dorn  (Neb.)  67 
N.  W.  S58. 

48  Neb.  KS0. 

[d]  (S.  D.;    1S95.) 

Where  an  appeal  is  taken  only  from  an 
order  denying  a  new  trial,  errors  which  were 
neither  urged  nor  presented  in  the  bill  of  excep- 
tions at  the  hearing  of  the  motion  will  not  be  re- 
viewed.—Tootle  r.  Petrie  (S.  D.)  65  N.  W.  43. 

[el     (S.  D.:    1896.) 

The  insufficiency  of  the  evidence  to  justify 
the  findings  or  verdict  will  only  be  reviewed 
when  made  one  of  the  grounds  for  a  new  trial. 
— Gade  v.  Collins  (S.  D.)  66  N.  W.  466. 

[f  I     (S.  D.;    1897.) 

To  exclude  after  trial,  without  notice  to 
plaintiff,  the  note  sued  on  and  admitted  in  evi- 
dence, is  "an  irregularity  in  the  proceedings  of 
the  court,"  by  which  a  "party  was  prevented 
from  having  a  fair  trial"  (Comp.  Laws,  §  50S8, 
subd.  1).  which  cannot  be  reviewed  on  appeal: 
such  statutory  ground  of  new  trial  not  having 
been  designated,  as  required  by  section  5090, 
in  notice  of  intention  to  move  for  new  trial. — 
Moddie  v.  Breiland  (S.  D.)  70  N.  W.  637. 

§  84.   Instructions. 

[a]  (Iowa;    1895.) 

Instructions  cannot  be  complained  of.  if 
not  excepted  to  at  the  time,  and  no  ground  of  ex- 
ceptions is  stated  in  the  motion  for  a  new  trial. 
— Thompson  v.  Anderson,  63  N.  W.  355;  I)ean 
v.  Zenor,  65  N.  W.  410. 

[b]  (Neb.) 

Exceptions  as  to  the  giving  or  refusal  of 
instructions  will   not  be  considered,  unless  spe- 
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cannot   be   reviewed   ii 
tention   of   the 
in  tin  For   new   trial.     Onion    Pac.   Ky. 

.  lo.  i  Vii  N.  W.  1119. 

|.|     (N.D.I    I 

I  i  ror  in  in  i  actions  may  be  re  ■  ii  wed  on 
appeal  frou  ou1  a  m   tion  for 

a   new   trial  made.— MePherrin  v. 

DO  65  V  W.  685. 
5  N.  I'.  261. 

§   85.    Necessity  of  assigning  error  in  de- 
nial of  motion  for  new  trial. 

(S.  D.:   1807.) 

An  it  of  error  based  on  the  direc- 

tion oi  a  i  rdicl  presents  a  reviewable  question 
oi  law,  though  the  denial  of  a  new  trial  is  not 
assigned  as  error. — Carroll  v.  Nisbet  (S.  D.)  70 
N.  \V.  634. 

§  8G.   Ruling     on     motion     made     after 
judgment. 

[ill     (S.  1).:    ISMii.) 

A  a  appeal  from  the  judgment  alone  does 
not  bring  to  this  court  for  review  an  order  deny- 
ing or  granting  a  ■  ew  trial  made  after  judgment. 

Gade  v.  Collins  (S.  D.)  66  N.  W.  466. 

[b|     is.  !>.:    1800.) 

Where  the  order  denying  a  new  trial  is 
made  after  judgment,  an  appeal  from  the  judg- 
menl  dues  . iot  bring  up  for  review  i  lie  sufficiency 
of  the  evidence. — Hagaman  v.  Gillis  (S.  D.)  08 
N.  W.  192. 


V.   ASSIGNMENT  OF  ERRORS. 

Sufficiency  of  briefs,  see  post,  §  103. 
Waiver  of  objections  by  failure  to  argue  assign- 
ments, see  post,  §  261. 
In  proceedings  in  error,  see  "Error,  Writ  of,"  §  4. 

S  87.   Necessity. 
|nl     I  Iowa;    1805.) 

An  appeal  from  a  judgment  sustaining  a 
demurrer  to  a  petition  in  equity  cannot  be  con- 
sidered, assignments  of  error  not  having  been 
made;  the  right  of  the  supreme  court  to  try 
equity  cases  anew  being  limited  by  Code,  § 
Lli  11'.  to  rases-  where  issues  of  fact  are  joined, 
and  evidence  taken  thereon. — Exchange  Bank 
v.  Pottorfe  (Iowa)  65  N.  W.  312. 

lb]     (Iowa;    1S9G.) 

Where  there  is  no  assignment  of  errors, 
an  order  of  the  trial  court  sustaining  a  demur 
rer  will  not  be  reviewed  on  appeal. — Marshall 
v.  Westrope  (Iowa)  67  N.  W.  257. 

[c]  (Midi.:    1890.) 

A  judgment  will  not  be  reversed  on  a  point 
not  presented  to  the  trial  court,  and  which  is  not 

red  by  an  assignment  of  error. — Graves  v. 
Lyon  Bros.  &  Co.  (Mich.)  68  X.  W.  9S5. 

[d]  (Xcl>.:    1805.) 

An  error  which  has  not  been  assigned  will 
not    be    reviewed    on    appeal. — Erck    v.    Omaha 
Nat.  Bank,  62  N.  W.  07,  43  Neb.  G13. 
fe]     f  Neb.i    L805.) 

Errors  in  the  admission  or  rejection  of 
ii  si  i ny  cannot  be  considered,  unless  the  par- 
ticular rulings  complained  of  are  specified  by  as- 


signment  of  erro  *     I 

N.  W 

•II  Neb.  294. 

in     (\.  Ii.:    (805.1 

Errors  not  specified  in  the  I. ill  of  ezcep 

Igned    in    appellant's    brief    will    ii"l 
:.     .i      l •',,■  i    \    i     Ban!         Mi 
Nat.  Banl  .  M  N.  W,  941,  -1;  Schmitz 

v.  Beger,  64  \.  \V.  943,  5  V  D.  166. 

§   88.    In  bill  of  exceptions. 
,  v  Ii.:    189-4.) 

The   rule   that,   where   ihe   bill  of  i 

i  errors  of  law, 
Buch   errors    will  re. I    on    appeal, 

applies  to  a  trial  by  the  court,  where  no  mo 
lion  for  a  new  trial  is  m  de  Hoatetter  v. 
B  ir  Co.  in.  D.)  61  N.  W.  40. 

-I  N.  D.  357. 

§  89.   Sufficiency. 

[aj     (Iowa)    1804.) 

.'.207,  requiring  an  a 
ment  of  srroi   to  point  out  the  very  erroi 
jected  to,  where  it  is  impossible  to  know  whal 
particular  error  is  relied  upon,  except  by  resort 
to    the    argument,    the    assignment    is    not    suffi- 
cient.—Calkins  v.  Chicago,  AI.  &  St.  P.  Ry.  Co. 
(Iowa)  61   X.   W.  -123. 
92  Iowa,  711. 
[b]     i.Miui,.:    1805.) 

"That  the  court  erred  in  granting  defend- 
ant's motion  to  dismiss  the  action"  is  a  good  as- 
signment of  error.— Knnentrout  v.  American  Fire 
Ins.  Co.  of  Philadelphia  (Minn.)  62  N.  W.  543. 
60  Minn.  418. 

[cj     (Neb.i   1S85.) 

Under  an  assignment  of  error,  "Miscon- 
duct by  the  jury,"  the  action  of  the  jury  which 
it  is  claimed  amounted  to  misconduct  must  be 
stated  in  the  petition  in  error.— Houston  v.  City 
of  '  imaha  (Neb.)  62  N.  W.  251. 
44  Xeb.  63. 

[d]  (Neb.;    1805.) 

An  assigument  of  error  that  the  verdict 
is  against  the  weight  of  the  evidence  is  not 
good,  but  should  be  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence. — Barmby  v.  Wolfe 
(Neb.)  62  N.  W.  318. 
44  Xeb.  77. 

[e]  (Xeb.:    1S97.) 

Whether  there  was  error  in  the  assessment 
of  the  amount  of  recovery  will  not  be  considered 
unless  raised  bv  a  proper  assignment. — Mont- 
i-emery v.  Albion  Xat.  Bank  (Xeb.)  70  X.  W. 
239. 

[£]     (N.  D.;    1S94.) 

Where  assignments  of  error  do  not  refer 
to  the  abstract,  they  are  insufficient  assign- 
ments, under  Sup.  Ct.  Rule  15,  and  will  not 
be  considered  unless,  for  satisfactory  reasons. 
said  rule  is  relaxed,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  deemed  just. — 
Ilostetter  v.  Brooks  Elevator  Co.  (X.  D.)  61 
N.  W.  49. 

4  N.  D.  357. 

§   90.    Indefiniteness. 
[a]     (Iowa;    1895.) 

Assignments  that  the  court  erred  in  sus- 
taining defendant's  demurrer  to  plaintiff's  re- 
ply, and  in  entering  judgment  against  plaintiff 
for  costs,  and  in  dismissing  plaintiff's  petition, 
are  too  general,  in  not  pointing  out  any  particu- 
lar ground  as  error. — Esty  v.  Magee  (Iowa)  62 
N.  W.  673. 

lb]     down:    is!>r.., 

Cede.  S  3207,  provides  that  an  assignment 
of  error  must,  in  a  way  as  specific  as  the  cas 
allow,  point  out  the  very  error  objected  to.  ilthl. 
that  assignments  that  the  court  erred  in  sustaining 
or  overruling  objections  to  the  testimony  of  cer- 
tain witnesses,  in  giving  instructions  referred  to 
only  by  numbers,  in  holding  the  verdict  not  con- 
trary in  law  and  sustained  by  the  evidence,  in 
o\  ei  ruling  a  motion  for  a  new  trial,  and  in  reu- 
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dering  judgment  on  the  verdict,  are  insufficient. 
—Keokuk  .Stove  Works  v.  Hammond  (Iowa)  G3 
N.  W.  563. 

[c]  (Iowa;    1895.) 

Assignments  of  error  which  state  that 
the  court  errea  in  giving  instructions  of  certain 
numbers,  and  in  refusing  instructions  asked  of 
certain  numbers,  are  too  indefinite.— Koenigs 
v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa)  65  N.  W. 
314. 

[d]  (Iowa:    1896.)  ,    . 
An  assignment  that   the  court   erred   in 

sustaining  a  motion  for  default  and  judgment, 
and  to  strike  an  amended  and  substituted  peti- 
tion, is  not  sufficiently  specific— Guyar  v.  Min- 
nesota Thresher  Manuf'g  Co.  (Iowa)  66  N.  W. 
83. 

[el     (Iowa;    1S96.) 

Assignments  of  error  that  do  not  point 
out  the  specific  grounds  of  objection  will  not  be 
considered.— Peterson  v.  Walter  A.  Wood  Mow- 
ing &  Reaping  Mach.  Co.  (Iowa)  60  N.  W.  96. 

[£]     dona:   1S96.)  . 

Assignments  that  the  court  erred  in  over- 
ruling a  motion  in  arrest  of  judgmeut,  and  in 
overruling  a  motion  to  set  aside  the  verdict,  are 
not  sufficiently  specific— Moffitt  v.  Albert  (Iowa) 
60  N.  W.  162. 

[g]     (Iowa;    1890.) 

When  a  motion  to  direct  a  verdict  was 
based  on  several  grounds,  an  assignment  predi- 
cating error  merely  on  the  sustaining  of  the  mo- 
tion  is  insufficient.— Shakman  v.  Potter  (Iowa) 

66  N.  W.  1045. 

[b]     (Mich.;    1896.) 

An  assignmenv  of  error,  that  'the  court 
erred  in  directing  a  verdict  for  the  defendants," 
is  sufficiently  specific  under  Sup.  Ct.  Rule  No. 
12  (OS  N.  W.  xiv.).— Conely  v.  Dudley  (Mich.) 
69  N.  W.  151. 

[11     Oii  ii  ii.:    1896.) 

The  trial  court,  by  its  judgment,  made 
several  separate  and  distinct  directions  as  to 
the  application  of  the  proceeds  from  the  sale  of 
the  real  estate  to  the  payment  of  the  several 
lien  claimants.  Eeh).  that  a  general  assign- 
ment of  error,  that  the  court  erred  in  directing 
the  application  of  the  proceeds  of  the  property, 
is  insufficient  to  call  in  question  the  correctness 
of  the  judgment  as  to  the  order  of  the  sale  of 
the  real  estate,  or  as  to  the  application  of  the 
proceeds  thereof.— Malmgren  v.  Phinney  (Minn.) 

67  N.  W.  649. 

[jl     CM  in  ii.:    1896.) 

The  trial  court  made  11  separate  findings 
of  fact,  and  the  motion  for  a  new  trial  was 
made  on  4  distinct  grounds.  Held,  that  neither 
an  assignment  of  error  that  the  findings  of  fact 
are  not  justified  by  the  evidence,  nor  that  the 
court  erred  in  denying  a  new  trial,  is  sufficient 
to  present  for  review  any  specific  errors.— Mah- 
ler v.  Merchants'  Nat.  Bank  (Minn.)  67  N.  W. 
655. 

[k]     (Neb.:   1895.) 

An  assignment,  "errors  of  law  occurring 
at  the  trial."  is  insufficient  to  authorize  a  re- 
view in  the  supreme  court  on  a  petition  in  error. 
— Risse  v.  Gascn,  61  N.  W.  616,  43  Neb.  287. 

[IJ     (Neb.;   1895.) 

An  assignment.  "Errors  of  law  occurring 
at  the  trial,"  in  a  petition  in  error  is  too  indefi- 
nite.—Houston  v.  City  of  Omaha  (Neb.)  02  N. 
W.  251. 

44  Neb.  63. 
[m]     (Neb.:    1895.) 

An  assignment  of  error.  "Irregularity  in 
the  proceedings  of  the  court  and  jury,  by  which 
plaintiff  was  prevented  from  having  a  fair  trial." 
is  too  indefinite.— Houston  v.  City  of  Omaha 
(Neb.)  62  N.  W.  251. 
44  Neb.  63. 

[n]     (Neb.:    1895.) 

An  assignment  of  error  that  "there  was 
error  of  law  occurring  at  the  trial,  duly  excepted 
to,"  is  not  sufficient  to  obtain  a  review  on  the 


admission  of  testimony.— Schelly  v.  Schwank, 
62  N.  W.  10G9,  44  Neb.  504;  Moore  v.  Hub- 
bard, 63  N.  W.  S47,  45  Neb.  612. 

[o]     (Neb.;    1896.) 

An  assignment  that  a  verdict  is  "contrary 
to  the  instructions  of  the  court"  will  be  over- 
ruled if  the  verdict  is  in  accordance  with  any 
one  of  the  instructions. — Aetna  Ins.  Co.  v.  Sim- 
mons (Neb.)  69  N.  W.  125. 

[p]      (S.  D.;    1895.) 

Where  the  instructions  are  not  questioned, 
and  the  verdict  is  consistent  therewith,  there  is 
nothing  to  examine  on  appeal  under  an  assign- 
ment that  "the  verdict  is  against  the  law." — 
Bauder  v.  Schamber  (S.  D.)  03  N.  W.  227. 

§  91.   Scope. 

[a]     (Iowa;    1896.) 

In  an  action  against  a  mortgagee  for 
conversion  the  defendant  cannot,  on  appeal, 
raise  the  objection  that  conversion,  being  a 
possessory  action,  will  not  lie  against  a  molt- 
gagee  of  chattels  under  general  assignments  of 
error  that  the  verdict  is  contrary  to  the  law. 
and  that  the  court  erred  in  overruling  a  motion 
for  a  new  trial.— Casey  v.  Ballou  Banking  Co. 
(Iowa)  67  N.  W.  9S. 

Cb]     (Minn.;    1897.) 

The  correctness  of  a  charge  that  the  meas- 
ure of  damages  on  breach  of  a  contract  to  de- 
liver a  certain  separator  was  the  difference  in 
value  as  it  was  when  the  contract  was  made 
and  what  it  would  have  been  if  defendant  had 
complied  with  the  contract  cannot  be  question- 
ed under  an  assignment  that  the  court  erred 
when  charging  that  the  measure  of  damages 
was  "what  the  machine  would  have  been  worth 
if  it  had  been  as  warranted." — Hanson  v.  Gaar, 
Scott  &  Co.   i  Minn.)  70  N.  W.  853. 

[c]     (Neb.:    1896.) 

An  assignment  of  error  that  "the  verdict 
is  contrary  to  the  evidence,  and  is  so  exceedingly 
small  as  to  clearly  appear  to  have  been  given  un- 
der the  influence  of  passion,  prejudice,  or  undue- 
means,"  does  not  raise  the  question  of  error  in 
assessment  of  the  amount  of  recovery  by  the 
jury  independently  or  aside  from  the  considera- 
tion of  the  influence  of  passion,  prejudice,  or 
undue  means. — Beavers  v.  Missouri  Pac  R.  Co. 
(Neb.)  66  N.  W.  821. 
47  Neb.  761. 

[<1]     (Neb.:    1.890.) 

Neither  is  such  question  presented  by  the 
portion  of  the  assignment  quoted,  contained  in 
the  following  words:  "The  verdict  is  contrary  to 
the  evidence." — Beavers  v.  Missouri  Pac.  R.  Co. 
(Neb.)  00  N.  W.  821. 
47  Neb.  701. 

[ej     (Neb.;    1896.) 

An  assignment  of  error  that  the  verdict  is 
contrary  to  law  does  not  present  for  review  er- 
rors in  the  instructions.  —  Drexel  v.  Daniels 
(Neb.)  OS  X.  W.  399. 

[f]  (Neb.:    1896.) 

An  assignment  of  error  that  the  verdict  is 
contrary  to  Taw  raises  the  question  whether  it 
is  contrary  to  the  law  as  contained  in  the 
charge.  —  Drexel  v.  Daniels  (Neb.)  6S  N.  W. 
399. 

[g]  (Neb.;    1897.) 

Under  an  assignment  that  the  damages  are 
excessive,  the  admission  of  evidence  of  items  of 
damage  will  not  be  reviewed. — Roberts  v.  Hop- 
per (Neb.)  70  N.  W.  244. 

§  92.    Rulings  on  pleadings, 
[a]     (Iowa;    1894.) 

Where  the  petition  contained  but  one 
count,  and  the  demurrer  thereto  was  general, 
an  assignment  that  "the  court  erred  in  overrul- 
ing defendants'  demurrer  to  the  petition"  is  suf- 
ficientlv  specific— Sneer  v.  Stutz  (Iowa)  61  N. 
W.  397. 
I  93  Iowa,  62. 
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p. I     (Iowa  I    1800.1 

An  ■    of  error   thai    the 

ficiently    specific    to    l"-    considered. 
Minnesota  Thresher  Manufg  Co.  (Iowa)  BO  N. 

§   03.    Ruling  on  evidence, 
la]     (Iowa i    is:>r..i 

\:i  i  the    couri 

erred   in   hi  i  injections   to   Or 

.us,   where   the  questions   and   objections 
i    out   in   the   i  ibstrai 

it  appeal.    1  »ungan  v. 
Ry,  Co.  (Iowa)  64  N.  W.  762. 

lb]    (Iowai    1805.) 

\  of  error  that  til- 

ed in  Qg  int's  objections  to  the 

d  by  plaintiff,"  and  "in  sustain- 
ing plaintiff's  objections  I  ered  by 
defendant,"  arc  too  general  bo  be  considered 
on  appeal.— Burnside  v.  Eaton  (Iowa)  G4  N.  W. 
786. 

IcJ     (Iowai    18050 

An  assignment  of  error  which  states 
that  "the  court  erred  in  admitting  testimony 
objected  to  by  the  defendant,  and  in  excluding 
testimony  o  red  bj  the  defendant,"  is  too  in- 
definite.—Buford  v.  Devoe  (Iowa)  G5  N.  W.  413. 

[d]  (Neb.;   1805.) 

To  obtain  a  review  of  the  rulings  on  the 
admission  and  rejection  of  evidence,  the  petition 
in  error  must  specifically  designate  the  rulings 
complained  of.  —  City  of  Chadron  v.  Glover 
(Neb.)  02  N.  W.  (J2,  43  Neb.  732. 

[e]  (Neb.;    1805.) 

An  assignment  of  error  as  "errors  of 
law  occurring  at  the  trial,  excepted  to  at  the 
time,"  is  too  indefinite  to  secure  a  review  of  the 
rulings  on  the  admission  or  exclusion  of  testimo- 
ny.—Mullen  v.   Morris,  (32  N.   W.  74,  43  Neb. 

596. 

[f]  (Neb.s   1S!>.-..) 

An  assignment  of  error  in  admitting  evi- 
dence of  a  certain  witness  will  be  overruled  if 
any  of  such  evidence  was  properly  received. — 
Sigler  v.  McConnell,  63  N.  W.  870,  45  Neb. 
598;  Kearney  Electric  Co.  v.  Laughlin,  63  N. 
W.  941,  45  Neb.  390. 

[g]  (Neb.  i    1805.) 

An  assignment  of  error  that  the  court 
erred  in  admitting  the  evidence  of  a  certain  wit- 
ness will  be  overruled  if  any  of  that  witness'  ev- 
idence is  competent. — Eagle  Fire  Co.  v.  Globe 
Loan  &  Trust  Co.  (Neb.)  62  N.  W.  895. 

44  Neb.  3S0. 

[h]     (Neb.:    18050 

This  court  will  not  review  the  rulings  of 
a  trial  court  admitting  testimony,  unless  the 
particular  rulings  claimed  to  be  erroneous  are 
definitely  pointed  out  in  the  allegations  of  the 
petition  in  error.— Stoppert  v.  Nierle  (Neb.)  63 
N.  W.  3S2. 

45  Neb.  105. 

[1]     (Neb.i    18!)5.> 

Alleged  error  in  the  admission  or  re- 
jection of  evidence  will  not  be  considered  where 
the  evidence  admitted  or  rejected  is  Dot  spe- 
cifically assigned  in  the  petition  in  error. — Red- 
man v.  Voss,  64  N.  W.  1094,  46  Neb.  512. 

[j]     (Neb.:    1800.) 

An  assignment  that  "the  court  erred  in 
excluding  certain  evidence  offered  by  the  plain- 
tiffs in  error,  to  the  excluding  of  which  the 
plaintiffs  in  error  then  and  there  excepted,"  is 
too  indefinite  to  be  considered. — Coburn  v.  Wat- 
son (Neb.)  67  N.  W.  171. 
4S  Neb.  257. 
Ik]     (Neb.;    1890.) 

An  assignment  in  a  petition  in  error  of 
"errors  at  law  occurring  at  the  trial  and  duly 
excepted  to"  is  not  sufficiently  specific  to  raise 
and  present  questions  pertaining  to  rulings  of 
the  trial  judge  iu  regard  to  the  admission  of 


evidi  nee.     Iu,h.,nr  v.   I:  ■■  b.)  67  N.  W. 

48  Neb, 
III     (Neb.  i    1800.) 

Alleged    errors    In    the   adml  '    evi- 

o  be  available,  mu  lly  as- 

signed.- Graham  v.  Frazier  (Neb.)  68  N.  W. 
867. 

I  in  |     (Neb.  |    18070 

\n   a        ■!  in.  ni    that    the   COUrt   erred    in   \#-T- 

mitting  the  Introduction  of  evidi 

lignate   the   ruling  co  ot. — 

u ridge  r,  De  w  itl  (Neb.)  7u  N.  W.  606. 

§   94.    Ruling  on  motion  for  new  trial. 
I  a  I     (Iowa;    1805.) 

I  ndei    Code,    S   ."207,    requiring   :< 
■  i  erroi  to  oe  as  specific  as  the  ease  will 
allow,  and  point  out  the  error  objected  ' 

iu.  nt  of  error  which  states  that  "defend- 
ant specifically  claims  thai  the  court  erred  in 
each  and  every  particular  mentioned  iu  his  iu<. 
tion  for  a  new  trial,  to  which  reference  is  here 

made,  and  which  is  made  a  part  hereof,"  will 
not  be  considered  where  the  motion  for  a  new 
trial  contained  16  grounds.— Koenigs  v.  Chica- 
go, M.  &  St.  P.  K.  Co.  (Iowa)  65  N.  \V.  314. 

lb)     (Iowa;    1805.) 

An    assignment  of  error  that  "the   i 
*rred   in  overruling  the  motion   for  new  trial" 
is  sufficient,  and  does  not  attack  the  sufficien- 

:y  of  the  evidence;  there  having  been  four  oth- 
er Separate  grounds  for  the  motion  for  new  trial, 
m  addition  to  the  one  that  the  verdict  was  con- 
trary to  the  evidence.— Dean  v.  Zeuor  (Iowa)  C5 
N.   W.  410. 

lc]     (Neb.;   1805.) 

An  assignment  in  the  petition  in  error 
that  the  court  erred  in  overruling  the  motion 
for  a  new  trial  is  too  indefinite,  where  the  mo- 
tion for  a  new  trial  assigns  several  different 
grounds  therefor.— City  of  Chadron   v.   Glover 

02  N.  W.  62.  43  Neb.  732. 
Id]     (Neb.;    1805.) 

An  assignment  of  error  'n  denying  a  new 
trial,  which  fails  to  specify  to  which  of  the  sev- 
eral points  made  by  the  morion  the  assignmen' 
applies,     is     insufficient. — Moore     v.     Hubbard 

03  N.  W.  847,  45  Neb.  012;  Pearce  v.  Mc- 
Kay, 03  N.  W.  851,  45  Neb.  296:  Sigler  v. 
McConnell,  63  N.  W.  870,  45  Neb.  598. 

§  95.  Necessity  of  incorporating  assign- 
ments in  bill  of  exceptions  or 
statement. 

(S.  D.;    1805.) 

It  is  not  sufficient  that  specifications  of 
error  of  law  or  particulars  in  which  evidence 
is  insufficient  be  contained  in  the  notice  of  in- 
tention to  move  for  a  new  trial,  or  elsewhere 
than  iu  the  bill  of  exceptions  or  statement  on 
motion  for  new  trial,  except  when  the  motion  is 
made  on  the  minutes  of  the  court. — Chandler  v. 
Kennedy  (S.  D.)  65  N.  W.  439. 

§   96.   Joint  assignment   by   several   par- 
ties, 
la)     (Neb.;    1895.) 

A  joint  assignment  of  errors,  which  can- 
not  be  sustained   as  to   all   who   joined   tli 
is  bad  as  to  all— Small   v.   Sandall,   03   N.    W. 
824,  45  Neb.  300;    Harold  v.  Moline,  Milburn  & 
Sioddard  Co.,  63  N.  W.  929,  45  Neb.  618. 

lb]     (Neb.;   1807.) 

Where  two  defendants  join  in  a  petition  in 
error,  an  assignment  of  error  which  is  not  good 
as  to  all  who  join  must  be  overruled  as  to  all. 
—Minneapolis  Threshing-Mach.  Co.  v.  Kegier 
(Neb.)  70  N.  W.  934. 

§  97.  Including  several  propositions  in 
one  assignment — Instructions. 

la]     (Minn.;    1807.) 

Assignments  that  "the  court  erred  in  its 
instructions  to  the  jury,"  and  that  "the  court 
erred  in  refusing  the  instructions  requested  by 
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defendant,"  are  too  general  where  there  were 
several  exceptions  and  requests. — Carpenter  v. 
Eastern  Ry.  Co.  (Minn.)  69  N.  W.  720. 

[b]  <Neb.;    1S95.) 

Where  instructions  are  grouped  in  the 
petition  in  error  in  which  the  giving  and  refusal 
of  them  is  assigned  as  error,  such  error  will  be 
examined  no  further  than  to  determine  that,  of 
those  given,  one  was  correct,  or,  of  those  re- 
fused, the  refusal  of  one  was  proper. — Schelly  v. 
Schwank  (Neb.)  62  N.  W.  1069. 
44  Neb.  504. 

[c]  (Neb.;    1895.) 

"When  any  one  of  several  instructions 
asked  was  erroneous,  or  any  one  of  the  several 
given  was  proper,  an  assignment  of  error  that 
the  court  erred  in  refusing  to  give  the  instruc- 
tions asked,  or  erred  in  giving  those  given, 
which  refers  to  the  several  instructions  by  num- 
ber merely,  is  without  foundation.  —  Ripp  v. 
Hale,  04  N.  W.  454,  45  Neb.  567. 

[d]  (Neb.:    1S96.) 

An  assignment  of  error  that  "the  court 
erred  in  giving  instructions  Nos.  1  and  2  on  its 
own  motion"  will  be  considered  no  further  than 
to  learn  that  either  instruction  was  proper.— Mc- 
Cormal  v.  Redden,  65  N.  W.  881,  46  Neb.  776. 

[e]  (Neb.;    JS90.) 

An  assignment  of  error  as  to  the  giving 
of  a  number  of  instructions  grouped  in  the  as- 
signment will  be  consideied  no  further  than  to 
ascertain  that  any  one  of  the  group  was  correct- 
ly given. — Oltmanns  v.  Findlay  (Neb.)  66  N.  W. 
425. 

47  Neb.  289. 

[*]     (Neb.;    1896.) 

Errors  in  respect  to  giving  instructions 
must  be  assigned  separately,  and,  if  assigned 
in  groups,  will  be  considered  no  further  than 
to  ascertain  that  one  of  the  instructions  com- 
plained of  was  properly  given. — Fairfield  v. 
Kerns  (Neb.)  67  N.  W.  166. 

48  Neb.  254. 

[gr]     (Neb.;    1896.) 

An  assignment  of  errors  in  a  group,  as 
to  giving  or  refusing  to  give  instructions,  will 
be  examined  no  further,  when  it  is  found  that 
one  of  the  first-indicated  group  was  properly 
given,  or  of  the  last-indicated  group,  one  was 
properly  refused. — Newman  v.  Ryne  (Neb.)  67 
N.  AY.  189. 

48  Neb.  362. 

[h]     (Neb.;    1896.) 

An  assignment  of  error  as  to  the  giving 
or  refusing  to  give  a  group  of  instructions  will 
be  considered  no  further  than  to  ascertain  that 
any  one  of  such  group  was  properly  given  r>r 
refused. — Woodworth  v.  Parrott  (Neb.)  67  N. 
W.  761. 

48  Neb.  675. 
[I]     (Neb.:    1896.) 

An  assignment  of  error  that  "the  court 
erred  in  giving  instructions  2,  3,  5,  6,  7,  and  8, 
and  each  of  them,  asked  for  by  plaintiff,"  is  suffi- 
ciently specific  to  call  for  review  of  each  of  the 
instructions  specified.  Russel  v.  Rosenbaum 
(1888)  40  N.  W.  287.  24  Neb.  769,  overruled.— 
C.  Aultman  &  Co.  v.  Martin  (Neb.)  68  N.  W. 
340. 

[jj     (Neb.;    1S96.) 

An  assignment  of  error  based  on  the  giv- 
ing of  a  group  of  instructions  is  insufficient  if 
any  one  of  the  instructions  included  in  the 
group  was  proper.— Di  nipster  Mill  Manuf'g  Co. 
v.  First  Nat.  Bank  (Neb.)  68  N.  W.  477. 

[1*]     (Neb.;   1896.) 

Where  several  instructions  are  grouped  in 
one  assignment  of  error,  they  will  be  examined 
no  further  than  to  determine  that  a  single  one 
thereof  was  rightly  givsn  or  rightlv  refused.— 
Stough  v.  Ogden  (Neb.)  68  X.  W.  516. 

[1]     (Neb.;   1S97.) 

An   assignment   of  error  as  to  instructions 
nude   in  LP.ss   will  lie  overruled   if  any   one  of 
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the     instructions     was     correct. — Behrends     v. 
Beyschlag  (Neb.)  69  N.  W.  S35. 
[m]     (Neb.;    1S97.) 

If  instructions  are  grouped  in  an  assign- 
ment of  error,  the  determination  that  the  action 
of  the  court  complained  of  was  proper  as  to  one 
of  such  instructions  disposes  of  the  entire  as- 
signment.— Town  v.  Missouri  Pae.  Ry.  Co. 
(Neb.)  70  N.  W.  402. 

Ill]      (Neb.;    1897.) 

Where  several  instructions  are  grouped  in 
a  single  assignment  of  the  motion  for  a  new 
trial,  they  will  be  examined  so  far  only  as  is 
necessary  to  determine  whether  all  were  right- 
ly given  or  refused. — Kliment  v.  Corcoran  (Neb.) 
70  N.  W.  910. 

§   98.    Amendment. 
[a]     (Minn.;    1S96.) 

The  assignment  of  errors  cannot  be 
amended  by  the  anpellaut.  after  his  time  for 
serving  them  has  passed,  without  the  consent  of 
the  respondent  or  leave  of  the  court. — Minneap- 
olis, St.  P.  &  S.  S.  M.  Ry.  Co.  v.  Home  Ins. 
Co.  (Minn.)  66  N.  W.  132. 
64  Minn.  61. 
IM     (Minn.;    1897.) 

Appellant  cannot  amend  his  assignments 
of  error  after  time  for  serving  them  has  passed, 
except  by  consent  of  the  respondent  or  leave 
of  court. — Carpenter  v.  Eastern  Ry.  Co.  (Minn.) 
69  N.  W.  720. 

§   99.    Time  of  filing, 
[a]     (Iowa;    1S95.) 

The  assignment  of  errors  was  not  filed  10 
days  before  the  trial  term,  as  required  by  Code. 
§  3183.  and  appellee  moved  to  strike  it  from  the 
files.  The  motion  was  submitted  with  the  case, 
and  in  his  argument,  subsequently  filed,  appel- 
lee discussed  the  merits  of  the  case,  and  con- 
sidered the  motion.  Afterwards  an  affidavit  was 
filed  excusing  the  delay  in  filing  the  assignment 
of  errors.  Held,  that  the  assignment  should  he 
treated  as  filed  with  the  affidavit,  and  be  strick- 
en from  the  files  because  filed  after  argument. — 
Young  v.  Scoville  (Iowa)  63  N.  W.  607. 

lb]     (Iowa;   1896.) 

Assignments  of  error  will  not  be  strick- 
en out  because  not  filed  within  the  time  re- 
quired by  the  rules  (section  51),  where  they 
were  filed  more  than  10  days  before  the  com- 
mencement of  the  term,  and  before  it  was  nec- 
essary for  appellee  to  make  his  argument. — 
Lundon  v.  Waddick  (Iowa)  67  N.  W.  388. 


8  ioo. 


Waiver  of  failure  to  file. 


(Iowa;    1895.) 

Code.  S  3183.  gives  appellant  till  10  days 
before  the  first  day  of  the  trial  term  in  which 
to  file  and  serve  an  assignment  of  errors.  Sup. 
Ct.  Rule  51,  67  Iowa,  753,  provides  that,  in  all 
cases  where  an  assignment  of  errors  is  neces- 
sary, the  same  shall  be  served  on  the  opposite 
party  at  the  time  the  abstract  is  filed.  Held, 
that  as.  notwithstanding  the  rule,  appellant  is 
not  bound  to  serve  and  file  the  assignment  with 
the  abstract,  if  the  latter  be  filed  before  the 
time  limited  by  the  Code  for  filing  the  assign- 
ment,  appellee  does  not  waive  the  failure  to  file 
tlif  assignment  of  errors  within  the  time  pro- 
vided by  the  Code  by  not  objecting  at  the  time 
that  it  was  not  served  on  him  with  the  abstra  i. 
—Exchange  Bank  v.  Pottorfe  (Iowa)  65  N.  W. 
312. 

S    101.    Variance   from  record. 
(Midi.:    1895.) 

Where  the  record  recited  that  the  court 
charged  that  "newspapers,  if  they  act  honestly 
as  to  the  sources  of  the  reliability  of  their  in- 
formation, are  excused  from  liability,  so  far  as 
malice  and  exemplary  damages,  or  any  dam- 
ages, are  concerned,"  but  the  assignment  of  (t- 
ioi  complaining  of  the  charge  omitted  the  words 
"or  any  damages,"  it  will  be  presumed  that  the 
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ii  without  the  words  complain*  rd  in  the  office  of  the  clerk  of  that  court, 

ol      Maguii  Mich.)  64  N.  W.    I  I.        [Telnet   i    Boyd  (Neb.)  62  N.  \V. 
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VI.    BRIEFS. 

m  .i  i  n  nol   in     i  in,  see  post,  §  261. 

8    102.    Effect  of  failure  to  file. 

(Neb.j    1894.) 

Where  no  brief  ha  l  by  either 

party  :i  judgmi  i  to  the  pleadings 

and   evidence   will    be   affirmed.  —  Langdon     v. 
Campbell,  61  N.  u    84,  13  Neb.  67. 

J    103.    Sufficiency. 

|  II  |       lMl.li.;     1895.) 

where,  on  appeal,  counsel  claim  thai  a 
statement  in  the  insl  i 

is  erroi us.    the   testimonj    in   the   record   on 

which  the  error  is  based  must  be  pointed  out, 
or  ii   will   i'"t    be  considered.     Rogers  v.    Ferris 
(Mich.)  HI  N.  W.  1048. 
[h]    <\<-l>.;    1896.) 

After  an  argument  on  certain  branches  of 
law,  the  brief  recited  that  "the  other  errors  re- 
ferred to  appear  seriatim  upon  the  record,  at 
pages  1,  5,"  etc.  "A  reference  to  the  record  we 
think  a  sufficient  presentation  of  those  various 
assignments,  to  which  we  ask  the  attention  of 
the  court  without  further  argument."  Held,  that 
the  errors  would  not  he  reviewed. — Aetna  Ins. 
Co.  v.  Simmons  (Neb.)  69  X.  W.  125. 


VII.    RECORD. 

<  )n  appeal  from  justice,  see  post,  §  165. 
Expense  of,  see  "Costs,"  §  31. 
In   proceedings   in   error,   see   "Error,   Writ   of," 
§  7. 

1.  IN  GENERAL. 

■'.    104.    In  general, 
[a]     (Iowa;    1S96.) 

A  full  transcript  of  the  proceedings  in 
the  couit  below,  ami  o  reference  to  its  | 
made  by  counsel,  in  their  argument,  in  citing 
material  evidence,  are  no  sufficient,  under  the 
rules,  to  present  the  ease.— Maher  v.  Shenhall 
(Iowa)  65  N.  W.  '.us. 
[i>]    (Neb. i  1896.) 

A  bill  of  exceptions  which  has  been 
quashed  cannot  he  considered  to  determine 
whether  tin  evidence  supports  the  verdict. — Citv 
Nat.  Bank  v.  Thomas.  05  N.  W.  S95,  46  Neb". 
861. 

[c]     (Neb.;    1896.) 

An  order  ,-vill  not  be  made  in  the  supreme 
court  requiring  a  reporter  of  the  district  court  to 
prepare  a  transcript  of  evidence  preliminary  to 
the  settlement  of  a  bill  of  exceptions,  when' the 
record  discloses  that  a  like  order  has  been  made 
by  the  district  judge  on  condition  that  the  report- 
er's legal  fees  sho'ild  first  be  paid,  and  it  does 
not  appear  that  the  order  was  complied  with, 
and  there  is  no  attempt  to  have  it  reviewed  — 
Argabright  v.  State.  05  N.  W.  886,  46  Neb.  822. 
[u]     (S.  D.;   1894.) 

In  an  appeal  from  a  judgment  awarding 
a  preliminary  writ  of  mandamus,  there  having 
been  no  alternative  writ,  the  record  is  the  affi- 
davit of  plaintiff,  the  answer  of  defendant,  and 
the  judgment  of  the  court  certified,  as  required 
by  Comp.  Laws.  §  ."DIT,  for  the  certification  of 
a  judgment  roll.— Hardy  v.  Purinton  (S.  D.) 
•  11   X.  W.  158. 

6  S.  D.  382. 

§    105.    Duty  to  file  transcript. 
(Neb.;    1895.) 

An  appeal  will  be  dismissed  where  the  ap- 
pellant fails  to  file  a  certified  transcript  of  the 
proceedings  in  the  court  below  as  they  appeared 


§    IOC.    Bringing    in    original    bill   of   ex- 
ceptions. 
(Neb.i    1800.) 

The  original  bill  of  exception!  will  not  be 

examined,     unlc-  i„     t|„.     p 

prescribed  by  statute.    Andrea  v.  Kridlei  (Neb.) 
06  \.  w. 

IT  Neb.  585. 

5  107.    Sending  up  original  papers, 
[a)     (Neb.)    ls!>r..i 

Where  an  appeal  is  required  to  be  heard 

on  a  certified  transcript  of  the  pr idinge  (Code 

Civ.   I  'roc.  :  586),  an  appi  not  be  beard  on 

I  nit's,  though  the  parties  m 
stipulate.    School  Dist.  Mo,  19  of  Adams  County 
v.  Coopi  c  (Ni  i.i  62  \    W.  L084. 
J I   Neb.   Til. 

rb  1       (Veil.:    1897.) 

The  filing  of  the  original  pleadings  and 
documents  belonging  to  the  record.  Instead  of 
the  certified  transcript  required  by  statute,  will 
not  give  jurisdiction,  though  the  parties  stipu- 
late to  that  effect.— Smith  v.  Beagle  (Neb.)  69 
X.  W.  936. 

[c]  (Neb.)    1X97.) 

The  requirement  that  a  transcript  of  the 

proc lings  be  tiled  in  the  supreme  court  is  not 

complied  with  by  filing  the  original  plead 
with  a  certified  transcript  of  the  record  show- 
ing the  entry  of  a  judgment.— Peck  v.  Nebraska 
Loan  &  Trust  Co.  (Neb.)  69  N.  W.  TT7. 

§   108.    Preservation    of    objections     and 
exceptions. 

[a]  (Iowa;    1895.) 

That  the  uniform  mode  of  practice  in 
any  county  in  the  state  has  been  to  consider 
that  exceptions  were  taken  to  instructions  of 
the  court  without  having  them  shown  of  rec 
ord.  cannot  dispense  with  the  statutory  re- 
quirement for  the  taking  of  exceptions  and  mak- 
ing them  appear  of  record. — Bowman  v.  West- 
ern Fur  Manufg  Co.  (Iowa)  64  N.  W.  775. 

[b]  (Neb.;    1896.) 

Assignments  of  error  relating  to  the  giv- 
ing and  refusal  of  instructions  cannot  be  con- 
sidered unless  the  record  discloses  that  exceptions 
were  taken  at  the  trial. — City  of  Kearney  v. 
Smith  (Xeb.)  66  N.  W.  538. 

47  Xeb.  40S. 
Ic]     (Neb.;    1896.) 

To  present  for  review  the  propriety  of 
instructions,  it  is  indispensable  that  it  should 
appear  affirmatively  from  the  record  that  ex- 
ceptions were  taken  to  the  giving  of  the  in- 
structions complained  of.  —  Lowe  v.  Vaughn 
(Xeb.)  07  X.  W.  404. 

48  Xeb.  651. 

[d]  (S.  D.:    1896.) 

An  appellant  is  not  required  to  recite 
in  his  abstract  the  exceptions  to  evidence  re- 
served during  the  trial. — Peart  v.  Chicago,  M. 

6  St.  P.  Ry.  Co.  (S.  D.)  07  -Y  W.  837. 

§    109.    Effect  of  stipulation. 

[a]     (Minn.;    1895.) 

Compliance  with  Sup.  Ct.  Rule  9,  as 
amended,  requiring  paoer  books  and  briefs  to  be 
filed  three  days  before  the  day  of  argument,  can- 
not be  dispensed  with  by  a  stipulation  of  the 
parties. — Lehigh  Coal  &  Iron  Co.  v.  Scalleu 
(Minn.)  63  X.  W.  245. 
61  Minn.  63. 

lb]      (Neb.:    1895.) 

A  stipulation  of  the  parties  that  the  tran- 
script contains  all  the  proceedings  will  not  sup- 
ply the  omission  of  the  certificate  of  the  clerk 
of  the  trial  court  to  that  effect. — McDonald  v. 
(Irabuw,  04  X.  W.   1003,  40  Xeb.  400. 
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[c]  (Neb.;    1S9C.) 

A  stipulation  "that  the  within  is  a  complete 
transcript  of  the  evidence  and  all  exhibits  intro- 
duced in  the  above-entitled  cause,  and  that  the 
same  may  be  filed  as  the  bill  of  exceptions  in  said 
cause,  and  made  a  part  of  the  record  therein,"  is 
not  sufficient  to  authorize  an  examination  of  the 
matters  referred  to. — Denise  v.  City  of  Omaha 
(Neb.)  69  N.  W.  119. 

[d]  (Neb.;    1S96.) 

The  supreme  court  cannot  review  a  judg- 
ment of  the  district  court  in  the  absence  of  a 
certified  transcript  thereof;  a  stipulation  as  to 
the  character  of  the  judgment,  or  a  recital  there- 
of in  the  petition  in  error,  being  insufficient. — 
Wachsmuth  v.  Orient  Ins.  Co.  (Neb.)  08  N.  W. 
935. 


2.  TIME  OF  TRANSMISSION  AND  FIL- 
ING. 

Time  of  settling  case  on  appeal,  see  post,  §  130. 

§   110.   Effect  of  failure  to  file  in  time. 

[a]  (Iowa;   1S95.) 

A  case  in  equity,  requiring  a  transcript 
of  the  shorthand  notes  of  the  evidence  to  be  filed, 
cannot  be  tried  de  novo,  where  such  transcript  is 
not  filed  within  six  months  from  the  entering  of 
the  judgment,  as  required  by  law. — Independent 
School-Dist.  of  Milford  v.  Ross  (Iowa)  63  N. 
W.  576. 

[b]  (Neb.;    1895.) 

Where  the  transcript  of  the  judgment 
complained  of  is  not  filed  within  six  months 
from  the  date  of  the  rendition  thereof,  it  cannot 
be  reviewed.— Hansen  v.  Kinney  (Neb.)  63  N. 
W.  926. 

le]     (S.  D.;    1897.) 

An  appeal  will  not  be  dismissed  for  delay 
in  filing  the  record,  and  serving  abstract  and 
briefs,  except  in  an  extreme  case. — King  v. 
Waite  (S.  D.)  70  N.  W.  1056. 

§   111.   Review  of  sufficiency  of  evi- 
dence. 

(Iowa;    1895.) 

An  exception  to  a  decree,  for  insufficiency 
of  the  evidence  to  support  it.  will  not  be  con- 
sidered, where  the  transcript  of  the  evidence  has 
not  been  filed  within  the  time  required. — Inde- 
pendent Schnol-Dist.  of  Milford  v.  Ross  (Iowa) 
63  N.  W.  576. 


3.  AUTHENTICATION— CERTIFICATE 
OF  JUDGE  OR  CLERK. 

Authentication  of  bill  of  exceptions,  see  post,  § 
131. 

original  bill  of  exceptions,  see  ante,  §  106. 

Certificate  as  to  evidence,  see  post,  §§  144,  145. 

§    112.    Necessity  of  certificate. 

[a]  (Neb.;    1895.) 

A  petition  in  error,  founded  on  a  tran- 
script not  authenticated  by  the  certificate  of  the 
clerk  of  the  trial  court,  will  be  dismissed. — Otis 
v.  Butters,  64  N.  W.  1003,  46  Neb.  492. 

[b]  (Neb.;    1895.) 

In  order  to  authenticate  a  document  at- 
tached to  a  record  as  the  bill  of  exceptions, 
a  certificate  of  the  clerk  of  court  is  necessary. 
Moore  v.  Waterman  (1894)  58  N.  W.  940,  40 
Neb.  498,  followed. — Martin  v.  Fillmore  County, 
62  N.  W.  S63.  44  Neb.  719:  Yenney  v.  Cen- 
tral City  Bank,  62  N.  W.  872,  44  Neb.  402. 

[c]  (Neb.;   1896.) 

A  paper  purporting  to  be  a  motion  for  a 
new  trial  cannot  be  considered,  unless  certified  to 
in  the  transcript  by  the  clerk  of  the  district 
court.— Romberg  v.  Fokken  (Neb.)  66  N.  W.  2S2. 
47  Neb.  19S. 


fd]     (Neb.;    1S9C.) 

Instructions  which  are  not  authenticated 
will  not  be  reviewed. — Burlingim  v.  Bader  (Neb.) 
66  N.  W.  2S8. 

47  Neb.  204. 
[e]     (N.  D.;    1895.) 

Exhibits  offered  in  the  lower  court  in 
an  action  for  divorce,  under  Laws  1893.  c.  82, 
whether  received  or  not,  should  be  identified  in 
the  supreme  court  on  appeal,  under  said  act, 
bv  the  certificate  of  the  trial  judge. — Taylor  v. 
Taylor  (N.  D.)  63  N.  W.  893. 
5  N.  D.  58. 

§   113.    Sufficiency  of  certificate. 

(Wis.:    1896.) 

Under  Rev.  St.  §  3050,  providing  that 
on  appeal  from  an  order  the  clerk  shall  transmit 
the  order  and  the  papers  used  on  application  for 
the  order,  and  shall  certify  that  they  are  such 
papers,  and  are  transmitted  pursuant  to  the  ap- 
peal, he  should  certify  that  the  papers  returned 
on  the  appeal  are  the  papers  "used  on  the  hear- 
ing" of  the  motion,  not  that  they  are  the  "papers 
on  file  in  mv  office." — Glover  v.  Wells  &  Mul- 
roonev  Grain  Co.  (Wis.)  66  N.  W.  799. 
93  Wis.  13. 

§    114.    Alteration    of    certificate. 
(Neb.;    1895.) 

Where  the  certificate  of  a  clerk  attached 
to  the  record  on  appeal  is  materially  altered,  with 
the  evident  intention  of  misleading  the  court, 
the  transcript  will  be  stricken  from  the  files. — 
Felber  v.  Boyd  (Neb.)  62  N.  W.  1059. 
44  Neb.  700. 

§   115.    Matters  included  in  certificate. 

(Minn.:    1S95.) 

Where,  on  the  hearing  of  a  motion  in 
foreclosure  proceedings  to  appoint  a  receiver 
pending  the  action,  the  court  overruled  relator's 
objections  to  affidavits  offered  by  plaintiff,  and 
sustained  plaintiff's  objections  to  affidavits  of- 
fered by  relator,  relator  was  entitled,  on  appeal- 
ing from  the  order  appointing  the  receiver,  to 
have  those  facts  certified  by  the  court. — State 
v.  Egan  (Minn.)  64  N.  W.  S13. 
62  Minn.  280. 


4.  NECESSARY  CONTENTS-ABSTRACTS. 

Review  of  particular  points  in  absence  of  certain 
matters  from  record,  see  post,  §§  232—242. 

§   116.    Necessary   contents. 

[a]  (Iowa;    1894.) 

Where  the  grounds  of  appellant's  motion 
for  a   new  trial  are  not  set   forth,   a   denial   of 
that  motion  cannot  be  reviewed. — State  v.  Bevins 
(Iowa)  61  N.  W.  187. 
92  Iowa,  765. 

[b]  ileum;    1895.) 

Where  the  record  on  appeal  shows  that 
exceptions  to  instructions  on  a  motion  for  a 
new  trial  were  not  taken  within  three  days 
after  verdict  as  required  by  Code,  §  27S9,  the 
fact  that  it  does  not  appear  from  the  record 
that  the  time  for  filing  the  motion  for  a  new- 
trial  was  not  extended  by  consent  does  not  en- 
title appellant  to  a  consideration  of  such  excep- 
tions.— Hallenbeck  v.  Garst  (Iowa)  65  N.  W. 
417. 

[c]  (Iowa:    1895.) 

On  appeal  from  an  order  taxing  attorney 
fees  for  the  wrongful  suing  out  of  an  attach- 
ment, the  evidence  with  reference  to  the  tax- 
ing of  such  fees  is  all  that  is  required. — Dickin- 
son v.  Athey  (Iowa)  65  N.  W.  326. 

[d]  (Iowa;   1895.) 

In  the  a os' nee  of  anything  in  the  ab- 
stract to  shew  that  it  contains  all  the  evidence, 
it  cannot  be  determined  whether  the  verdict  is 
supported  by  thi  evidence,  or  whether  instruc- 
tions complainea  of,  which  properly  stated  the 
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law,    were    applicable.  —  State    v.    Strohbehn 
(Iowa)  68  N.  w.  304. 

[el     (Mlob.i    is:>r..i 

A  ci ''I  "ii  appeal  in  an  action  for  an 

d  and 
disallowed,    with    ex<  pointing   oul    the 

disputed  items  and  i  tilings  of  thi  rl   there- 

Peter  (Mich.)  65  N.  W.  71S. 

Ifj     (Hlnn.i    iw.vi 

An  appeal  tr an  order  denying  a  mo- 
tion for  im'w  trial  will  h<-  dismissed,  where  that 

order  doe  -   not  i  made.  — 

i]    &    Trust  Co.   v.   Wein- 
.  I   \.  \\  .  .".80. 
62   Minn.  202. 
[«•]     (Minn.  I    ls:ic> 

it  musl  appeal  on  appeal  that  nil  the 
records  ami  proceedings  considered  belov 

returned  to  the  supreme  court.— Firth  v. 
Brack  (Minn.)  66  N.  W.  087. 

64  Minn.  242. 

Ih]     (.Minn.:    180T.) 

The  record,  on  an  appeal  from  an  order 
granting  a  preliminary  injunction)  is  insuf- 
ficient, where  there  is  no  certificate  of  the  judge 
that  the  return  shows  all  that  was  considered 
by  him  on  the  hearing,  or  certificate  of  the 
clerk  that  the  return  contains  copies  of  all  the 
papers  Bled  in  the  case-  Ann-  v.  Heard  el' 
Oom'rs  Of  Becker  County  (Minn.)  70  N.  W. 
791. 

[t]      (Neb.;    1893.) 

A  judgment  of  the  district  court,  affirm- 
ing,  on  error,  a  judgment  of  the  county  court  ! 
discharging  an  attachment,  cannot  be  reviewed 
unless  the  record  contains  a  complete  transcript 
of  the  record  before  the  district  court. — Gold- 
smith v.  Wis,  61  N.  W.  71S,  43  Neb.  573. 

[j]      (Nell.;     IS!>.-..} 

The  word  "proceedings,"  in  Code  Civ. 
Proc.  §  586,  relating  to  the  transcript  on  appeal, 
includes  the  certified  copies  of  the  pleadings  on 
which  the  case  was  tried. — School  Dist.  No.  49 
of  Adams  County  v.  Cooper  (Neb.)  62  N.  W. 
10S4. 

44  Neb.  714. 
[k]     (Neb.;    1896.) 

Should  a  party  desire  to  urge  in  the  su- 
preme court  that  he  was  entitled  to  a  judgment 
in  his  favor  upon  the  pleadings,  they  must  lie 
copied  into  the  transcript. — Lewis  Inv.  Co.  v. 
Boyd  (Neb.)  67  N.  W.  456. 
48  Neb.  604. 

[1]      (Neb.;    1896.) 

The  supreme  court  can  take  notice  of  no 
proceedings  in  the  lower  court  which  are  not  re- 
cited in  the  record.  —  Brown  v.  Fitzpatrick 
(Neb.)  68  N.  W.  987. 

[m]     (Wis.;    1897.) 

The  findings  of  fact  by  the  trial  court  can- 
not be  reviewed  where  the  bill  of  exceptions 
does  not  contain  all  the  evidence  given  at  the 
trial. — Williamson  v.  Neeves  (Wis.)  69  N.  W. 
806. 

§   117.   Showing  as  to  notice  of  ap- 
peal. 

[a]  (Iowa;    1S95.) 

Where  the  aLstract  does  not  show  that  a 
notice  of  appeal  was  served  upon  the  clerk  of 
the  district  court,  the  appeal  must  be  dismissed. 
—Merchant  v.  Soleman  (Iowa)  63  N.  W.  4(14. 

[b]  (Iowa;   1896.) 

Appeal  cannot  be  entertained,  the  record 
not  affirmatively  showing  that  notice  thereof 
was  served,  as  required  by  Code,  §  3178.— 
Norwegian  Plow  Co.  v.  Bruuing  (Iowa)  65  N. 
W.  984. 

[e]     (Iowa:   1S97.) 

Notice  of  appeal  is  not  shown  to  have  been 
served  on  an  administrator  substituted  for  a 
deceased  defendant,  it  being  merely  recited  in 
the  abstract  that  there  was  legal  service  of  the 
notice  on  all  the  defendants,  and  the  name  of 
the  administrator  not  appearing  in  the  list  of 


defendants  set  out  In  the  notice. — Bmndnga  v. 
Cheneworth  (Iowa)  To  N.  W.  21L 

|,l|      (Iowai     I^!>7.| 

It  hem-  recited  in  the  abstract  that  notice 
of  appeal  was  Berved  on  till  the  defendants  ac- 

to  Statute,  and  a  minor  being  nane 

a  d lant  in  the  not  ice,  and  set  vice  on 

i. or   over    1  1    years  old 

L'c.l  h,  propi  i  ction  as  to 

the  minor  and  his  guardian  will  be  held  to  be 
shown,    though    it   does   not    appear   how    old    he 

i       Brundage  v.   Cheneworth  (Iowa)  70  N. 
W.  211. 

Curing   failure   to  show  service  of  notice,  see 
post,  8   159, 

§    118.    Showing   that   judgment  was 

rendered  and  appeal  taken. 

[a]  (Iowa  |    1800.) 

A  cose  presented,  on  hill  of  i 
and  argument,  foi   review  of  a  refusal  of  man 
damns,  will  be  dismissed,  the  record  not  sic. 
appeal    w  a  -    taken    from    the   judl 
of  the  lower  court.— Sanger  v.  Skidmore  (] 
66  N.  W.   ITU. 

[b]  (Iowa;    1899.) 

A  proceeding  will  be  dismissed  in  the  su 
preme  court    where  the  record   fails   to  show   the 
taking  of  an  appeal. — Swigart  v.  Jackson  Coun- 
ty (Iowa)  66  N.  W.  881. 

[c]  (Iowa;   lwiii.i 

Where  the  record  fails  to  show  that  an  ap- 
peal was  taken,  iin-  appellal tit  acquires  no 

jurisdiction.— Brandenburg   v.    Keller   (Iowa)    69 
N.  W.  418. 

Id]     (Iovra;    1897.1 

An  appeal  will  be  dhmissed  where  the  ab- 
stract does  not  show  judgment  rendered  or  an 
appeal.— Beiter  v.  Shadle  (Iowa)  70  N.  W.  722. 

§    119.   Showing    as    to    motion    for 

new  trial. 
(Iowa;    1896.) 

Where  exceptions  taken  on  motion  for  a 
new  trial  are  relied  on  (Code,  S  278'j)  for  the  re- 
view of  instructions,  the  record  must  show  that 
the  motion  was  filed  within  three  days  after  the 
verdict,  as  required  by  the  statute. — Rowen  v. 
Sommers  (Iowa)  66  N.  W.  SOT. 


§  120. 


—    On  review  of  ruling  on  mo- 
tion for  new  trial. 


la]     (Neb.;    1896.) 

In  order  to  entitle  the  unsuccessful  par- 
ty to  a  petition  for  a  new  trial  under  Civ. 
Code.  §  31S,  to  a  review  in  this  court,  the  ev- 
idence on  the  former  trial  must,  when  material, 
be  preserved  in  the  bill  of  exceptions. — West- 
ern Gravel  Co.  v.  Gauer  (Neb.)  67  N.  W.  loO. 
48  Neb.  246. 

lb]     (S.  D.;   1896.) 

Where  an  appeal  is  from  the  order  de- 
nying a  motion  for  new  trial,  the  record  need 
not  show  a  judgment.— Bedford  v.  Kissick  (S. 
D.)  G7  N.   W.  609. 

§   121.    Necessity    of    certificate    that    all 
the  evidence  is  in. 

[a]  (Minn.;    1S96.) 

Where  it  is  assigned  as  error  that  the  court 
refused  to  make  an  additional  finding,  the  i 
or  bill  of  exceptions  must  show  that  it  contains 
all  the  evidence  upon  the  issue  upon  which  the 
finding  was  requested.  —  Levine  v.  Lancashire 
Ins.  Co.  (Minn.)  68  N.  W.  855. 

[b]  (Neb.;    1896.) 

On  appeal  from  the  granting  of  a  motion 
which  was  resisted,  the  judge  certified  that  the 
bill  of  exceptions  consisted  of  fourteen  pages. 
Eight  of  those  pages,  however,  were  absent  on 
a]. peal,  and  there  was  no  certification  that  the 
bill  contained  any  of  the  evidence  submitted  on 
the  hearing  of  the  motion.  11:11,  that  the  bill 
would  not  be  considered. — Van  Etten  v.  Test 
(Neb.)  OS  N.  W    1023. 
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[c]     (Win.:    1896.) 

The  allowance  by  a  referee  of  items  of  ac- 
count will  not  be  disturbed  where  there  is  no 
certificate-  i"  the  bill  of  exceptions  that  it  con- 
tains all  the  evidence.— Casgrain  v.  Hamilton 
(Wis.)  6G  N.  W.  118. 
92  Wis.  179. 
See,  also,  post,  §  123. 

§   122.    Essentials    to    review    sufficiency 
of  evidence. 

[a]     flown;    1895.) 

Assignment  of  error  that  the  verdict  is 
excessive  cannot  be  reviewed,  unless  the  record 
contains  all  the   evidence.  —  Farwell   v.   Zenor 
(Iowa)  65  N.  W.  317. 
[bj     down;   1S96.) 

Where  the  evidence  heard  on  a  motion 
for  a  new  trial  is  not  preserved,  and  the  ab- 
stract does  not  purport  to  contain  all  the  evi- 
dence, it  is  assumed  that  there  was  sufficient 
evidence  before  the  court  to  support  its  finding. 
— Maher  v.  Shenhall  (Iowa)  65  N.  W.  978. 

[c]  (Minn.;    1 894.) 

The  sufficiency  of  the  evidence  will  not 
be  considered  where  it  is  not  set  forth  in  the 
case  or  bill   of  exceptions. — Lawrence   v.   Dal- 
rymple  (Minn.)  61  N.  W.  559. 
59  Minn.  463. 

[d]  (Minn.;    1890.) 

In  the  absence  of  a  case  or  a  bill  of  ex- 
ceptions, it  is  presumed   that   the   judgment   is 
supported    bv   the   evidence.— Brigham   v.    Paul 
(Minn.)  66  N.  W.  203. 
64  Minn.  95. 
Jel     (Minn.;    189(5.)  , 

Where  the  question  to  be  determined  de- 
pends on  an  issue  of  fact,  all  the  testimony  per- 
taining to  such  issue  must  be  brought  up.— In  re 
Schmidt's  Estate.  66  N.  W,  721,  64  Minn.  211; 
Spriesterbach  v.  Schmidt,  Id. 

[f]      (Nob.:    1895.) 

An  assignment  that  the  verdict  is  not 
sustained  by  the  evidence  cannot  be  consid- 
ered where."  from  the  bill  of  exceptions,  it  ap- 
pears that  important  evidence  has  been  omit- 
ted therefrom.— Omaha  Fire  Ins.  Co.  v.  Berg 
(Neb.)  62  N.  W.  862. 
44  Neb.  522. 

[s]     (Neb.:    1896.) 

The  supreme  court  will  not  weigh  the 
evidence  when  the  bill  of  exceptions  reveals 
that  a  deposition  read  upon  the  trial  has  been 
omitted  therefrom,  even  though  the  trial  judge 
has  certified  that  the  bill  contains  all  the  evi- 
dence offered  or  given  upon  the  trial.— Storz  v. 
Finkelstein  (Neb.)  66  N.  W.  1020. 
48  Neb.  27. 
[h]     (Neb.:    1896.) 

The  evidence  cannot  be  reviewed  in  the 
absence   of    a    bill   of    exceptions.— Winters    v. 
Means,  67  N.  W.  155,  48  Neb.  333:    McKenna 
y.  Dietrick,  67  N.  W.  181,  48  Neb.  433. 
[i]     (Neb.;    1896.) 

Where  it  is  apparent,  from  an  inspection 
of  a  bill  of  exceptions,  that  material  evidence 
has  been  omitted  therefrom,  the  judgment  or  or- 
der complained  of  will  not  be  reversed  on  ac- 
count of  the  insufficiency  of  the  proof. — Warner 
v.  Hutchins  (Neb.)  67  N.  W.  745. 
48  Neb.  672. 
Ml     (Nob.;    189(5.) 

In  the  absence  of  a  bill  of  exceptions, 
there  must  be  an  affirmance  of  the  decree  sought 
to  be  reviewed,  when  there  is  presented  by  the 
record  no  question  aside  from  the  sufficiency  of 
the  evidence  to  sustain  it. — Aultman,  Miller  & 
Co.  v.  Welch  (Neb.)  68  N.  W.  364. 

Ik]     (S.  O.;    1896.) 

Where  there  has  been  a  motion  to  direct 
a  verdict,  the  court  is  required,  on  appeal,  to  re- 
view the  evidence,  in  order  to  determine  wheth- 
er, as  a  matter  of  law,  the  verdict  was  properly 
directed,  or  the  motion  denied:  and  in  such 
case  it  is  not  necessary  that  the  bill  of  exceptions 


should  specify  the  particulars  in  which  the  evi- 
dence is  insufficient.— Brady  v.  Kreuger  (S.  D.) 
66  N.  W.  1083. 

[1J     (Wis.;    1895.) 

Where  there  is  no  bill  of  exceptions,  the 
only  question  presented  on  appeal  is  whether  the 
pleadings  and  findings  sustain  the  judgment. — 
Griggs  v.  Doctor,  61  N.  W.  761,  89  Wis.  161. 
[ni]     (Wis.;    1S95.) 

Where  it  does  not  appear  from  the  hid 
of  exceptions  that  the  record  contains  all  the 
evidence,  a  reversal  cannot  be  had  on  the  ground 
that  it  does  not  sustain  the  judgment.— In  re 
Meseberg's  Estate,  64  N.  W.  1002.  91  Wis.  399; 
In  re  Steiner's  Estate,  Id. 

§    123.    Necessity   of   certificate   that 

all  the   evidence  is  in. 
[al      (Minn.:    1896.) 

The  direction  of  a  verdict  cannot  be  re- 
viewed when  the  bill  of  exceptions  fails  to  show 
affirmatively  that  it  contains  all  the  evidence  on 
the  issues  involved.— Board  of  Trustees  of  Rip- 
on  College  v.  Brown  (Minn.)  68  N.  W.  837. 
lb]     (Wis.:    1895.) 

Where  the  bill  of  exceptions  fails  to  recite 
that  it  contains  all  the  evidence,  it  will  be  pre- 
sumed that  the  findings  of  fact  were  justified  by 
the  evidence.— Davis  &  Rankin  Bldg.  &  Man- 
uf  g  Co.  v.  Cupp,  62  N.  W.  520,  89  Wis.  673. 

[c]     (Wis.;    1895.) 

In  the  absence  of  a  certificate  by  the  tri- 
al iudge  that  the  bill  of  exceptions  contains  all 
the  testimony  given,  it  will  be  presumed  that 
every  fact  in  issue  essential  to  suoport  the  judg- 
ment was  proved. — Disotell  v.  Henry  Luther 
Co.,  64  N.  W.  425,  90  Wis.  635. 

§    124.    Abstracts. 

[a]  (Iowa;    1895.) 

The  supreme  court  will  take  notice  of 
its  decision,  and  the  record  of  a  case  in  which, 
on  rehearing,  it  has  entered  a  procedendo,  so 
that  an  abstract  on  appeal  from  a  decree  enter- 
ed in  accordance  with  the  procedendo  need  not 
set  out  the  evidence  in  the  case.— Pitkin  v.  Peet 
(Iowa)  64  N.  W.  793. 

[b]  (Iowa:    1S95.) 

Under  Sup.  Ct.  Rules,  §  117,  requiring 
an  abstract  on  appeal  to  show  the  name  of  the 
trial  judge,  it  is  sufficient  if  the  name  of  the 
trial  judge  appear  in  any  part  of  the  abstract. — 
Pitkin  v.  Peet  (Iowa)  64  N.  W.  793. 

Ic]     (Iowa;    1895.) 

Where  it  is  not  shown  that  the  abstract 
contains  all  the  evidence,  it  is  insufficient. — Ains- 
lie  v.  Wynn  (Iowa)  65  N.  W.  401. 

[dl     (Iowa:   1895.) 

Appelhe's  abstract  will  not  be  stricken 
from  the  files  because  not  filed  within  the  time 
fixed  by  the  supreme  court  rules,  it  not  appear- 
ing that  appellant  was  prejudiced  thereby  in 
the  preparation  of  the  case  for  submission.— 
Gregg  v.  Spencer  (Iowa)  65  N.  W.  411. 

[e]  (Iowa:    1S96.) 

An  abstract  cannot  be  considered  on  ap- 
peal, it  not  being  certified,  and  not  being  stated 
to  be  full  and  complete,  and  its  correctness  be- 
ing denied  by  appellee. — Avery  Planter  Co.  v. 
Martz  (Iowa)  65  N.  W.  989. 

[f]  (Iowa;    1896.) 

A  denial  of  an  abstract  in  an  argument 
will  not  be  considered  on  appeal.— Kunz  v. 
Young  (Iowa)  66  N.  W.  879. 

Isrl     (Iowa;   1S96.) 

The  correctness  of  appellant's  abstract 
cannot  be  successfully  attacked  in  argument, 
when  no  basis  therefor  has  been  laid  by  filing 
an  amended  abstract  questioning  its  correct- 
ness.— McFarland  v.  City  of  Muscatine  (Iowa) 
67  N.  W.  233. 

[u]      (Iowa:    1896.) 

Court  rule  97.  requiring  an  index  to  the  ab- 
stract, will  be  enforced,  so  as  to  require  an  ap- 
pellant to  point  out  the  part  of  the  abstract  in 
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which  the  ei  idence  o  lined.— 

n  (Iowa)  69  N.  \V. 
in    (iowai    i -~>»r. > 

iin  appeal,  what  purported  to  be  certifii 
or  tin-  reporter,  judge,  and  clerk,  were  printed 
in   the  abatract;    the  certificates  ol    the  judge 
and  clerk,  dated  more  than  four  months  after 

judgment,  appearing  i"  have  I n  attached  to 

ranslntion  of  the  shorthand  notes,  and  the 

iii, -.Hi-  purporting  to  be  attached  to 

t  of  the  record.    Bui  it  was  a 

that    these   certificates    referred    to    the 

contents  of  the  abstract,  nor  that  they  were  in 

fad   made  bj    tie  officers   whose  names   they 

and  i"  appellee's  additional  a b 
nying  thai  a   bill  of  exceptions   was  taken  in 
time,  i  :  e  abstract  was  s  I  rue  ab 

tilings  below,  there  was  no 
response.  HeM,  that  the  judgmenl  could  not  be. 
reviewed.  Main-  v.  llanford  Produce  Co. 
(Iowa)  89  N.  W.  1019. 

Ul    (Neb.i    1807.) 

In  a  case  submitted,  under  rule  2  (65  N. 

\V.   v.),  on  an  agreed   printed  abstract,   the  cuurl 

will  no1   look  beyond  the  abstract.— Clossou  v. 
Roman  (Neb.)  69  N.  W.  700. 

1 1.  I     (Neb. i    is-17.1 

The  supreme  courl  cannot,  for  any  pur- 
pose, look  into  the  record  certified  by  the 
clerk  when  the  ease  has  been  submitted  on  a 
printed  abstract,  in  pursuance  of  its  rules. 
Ninth  Platte  Waterworks  Co.  v.  City  of  North 
Platte  (Neb.)  70  N.  W.  393. 

Ill     is.  I).:   1806.) 

The  abstract  on  appeal  need  not  contain 
tl  i  evidence  in  full,  by  question  and  answer,  as 
it  is  set  out  in  the  bill  of  exceptions. — Bedford 
v.   Kissiek  (S.  D.)  67  N.  W.  609. 

[ml     (S.  I).;    1807.) 

That  a  note  sued  on  by  plaintiff,  and  ex- 
cluded  tor  alleged  alterations,  may  be  inspect- 
ed mi  appeal,  it  is  not  enough  that  it  is  a  part 
el'  the  bill  of  exceptions,  but  plaintiff  should,  in 
bis  aiistract,  print  a  fac  simile,  or  allege  that 
there  was  no  alteration  apparent  on  its  face; 
and,  if  not  denied  by  additional  abstract,  this 
,  niiii  nt  urn  would  lie  conceded,  or,  if  denied,  the 
original  could  be  examined. — Moddie  v.  Brei- 
land   (S.   D.)  70  N.  W.  637. 

§    125.    Pi    sumptions. 

la  J     iS.  1).:    1804.) 

In  the  absence  of  an  amended  abstract, 
it  is  presumed  that  all  necessary  evidence  is  in 
appellant's    abstract. — Davenport  v.   Buchanan 
(S.  D.)  61  X.  W.  47. 
6  S.  1>.  37(1. 
lb]     (S.  v.:    1805.) 

A  statement  in  appellant's  abstract  that 
due  service  of  the  notice  of  appeal  and  under- 
taking was  made  and  admitted  is  presumed  to 
be  true.— Bell  v.  Thomas  (S.  D.)  03  N.  W.  907. 

[C]      IS.  1).;    istl.-.i 

It  is  presumed  that  appellant's  abstract 
contains  all  the  pleadings,  files,  and  evidence 
necessary  to  the  determination  of  the  appeal. — 
Bell  v.  Thomas  (S.  D.)  63  N.  W.  907. 

§    126.   Setting  out  pleadings, 

(Iowa;    189G.) 

Where  a  case  on  appeal  goes  to  the  su- 
preme court  on  a  certificate  of  questions  of  law, 
appellant  need  not  abstract  the  pleadings. — 
Menefee  v.  Chesley  (Iowa)  66  N.  W.  1038. 

§   127.    Supplemental   abstracts. 

(S.  D.:   isiic.i 

Leave  to  file  a  supplemental  abstract  for 
the  sole  purpose  of  presenting  a  corrected  print- 
er's affidavit  of  publication,  not  before  the  trial 
court,  but  filed  therein,  nunc  pro  tunc,  long  after 
an  appeal  had  been  perfected,  will  not  be  allowed. 
— Iowa  State  Saw  Bank  v.  Jacobson  (S.  D.) 
66  N.   W.  453. 


§   128.    Additional  or   amended   abatract. 
I  ii  I     (Iowa  i    1800.) 

An  additional  abstract,  filed  after  the  tim* 
fixed  by  the  rules  c,r  the  court,  to  show  an  ad 
mission    by   the  appellee   of  an   uneontroi 
tnct,  u  il!  ic  :  en  out,  where  the  filing  ol 

such  a  in ,t  delayed  the  lubmlaaio 

Mil  in  itt    .     1 1      \i  i  im  ■   .->    I;    Co 
OH  s.  u 

I  li|     is.  I».:    1 800.) 

Ii   was  proper  for  a  respondent  moving 
tn  correct  appellant's  abstract   by  strikin) 

era  not  in  the  original  ore!  to  brin 

maiicr  to  the  attention  of  the  supreme  court  bj 
filing  an  addil  ional  ab  I  olerton  & 

son  Co.  v.  Casperson  (8.   In  68  N.  W.  '."'v 
[O]     is.  I>.:     ls!»li.i 

A   motion  to  strike  out  appellant's  bill  of 
exceptions  and  all  I  be  ei  idence  i  in  hi" 

abstract,    because    the   particular  errors    relied 

hi in '■  not  specified  in  the  bill  of  except 

cannot    be   considered,   the  question   not    being 

raised  in  an  additional  abstract.  Plymouth 
( '.unity  Bank  v.  Oilman  (S.  D.)  68  N.  W.  735. 

Filing    additional    abstract    on    rehearing,    see 
pesi,  S   159. 

S    129.    Failure  to  deny  averments  in  ap- 
pellee's abstract, 
(a)     (Iowa  i    1804.) 

Where  appellant  fails  to  deny  an  allega 
linn  1  iv  appellee  that  thi   abstract  does  not  con 

tain  all  tl vide ,  it  will  be  treated  as  true, 

and  therefore  questions  depending  on  a  consid- 
eration of  the  evidence  cannot  be  considered. — 
Turner  v.  Ottumwa  Railway,  Electric  it  Steam 
(',..  i Iowa)  61  N.  W.  415. 

lb]     (Iowa;    1S!)5.) 

I  controverted  allegations,  in  an  appel- 
lee's abstract,  denying  the  correctness  of  appel- 
lant's abstrai  t,  an  1  averring  that  both  abstracts 
do  not  contain  all  the  evidence,  will  be  taken  as 
true,  in  a  case  submitted  on  the  abstracts  of  the 
respective  parties;  and  assignments  of  error  that 
the  verdict  was  not  sustained  by  the  evidence, 
or  in  accordance  with  the  instructions,  and  that 
the  court  erred  in  refusing  a  new  trial  and  in 
giving  certain  instructions,  cannot  be  considered. 
-  -Hendericks  v.  City  of  Council  Bluffs  (Iowa)  02 
N.  W.  675. 

[c]  Howa;    1S05.) 

Where  appellants  fail  to  deny  an  allega- 
tion in  the  appellee's  additional  abstract  that  the 
record  does  not  contain  all  the  evidence,  the  al- 
legation will  be  taken  as  true.  —  Cleveland  v. 
Atkinson  (Iowa)  63  N.  W.  465. 

[d]  (Iowa:    1WI.-..I 

Where  appellant  fails  to  deny  an  allega- 
tion by  appellee  that  the  abstract  and  amend 
meiit  do  not  contain  all  the  evidence,  questions  in 
volving  a  consideration  of  the  testimony  cannot 
be  considered.  Turner  v.  Steam  Co.  (1S94)  61 
N.  W.  415,  followed.— Wilmering  v.  Western 
Union  Tel.  Co.,  63  N.  W.  677. 

[e]  (Iowa;    lS!»r..i 

Where  appellee  files  an  abstract  of  ad- 
ditional evidence,  but  states  that  the  two  ab- 
stracts do  not  contain  all  the  evidence,  and 
such  statement  is  uot  denied  by  appellant,  the 
supreme  court  will  not  consider  questions  grow- 
ing out  of  the  evidence.— Hopkins  v.  Chicago,  It. 
I.  &  P.  Ry.  Co.  (Iowa)  64  N.  W.  603. 

[f]  (Iowa;    189.-5.) 

Where  appellee,  by  an  additional  ab- 
stract, not  denied  by  appellant,  has  alleged  that 
the  several  abstracts,  taken  together,  do  not 
contain  all  the  evidence  of  the  case  on  the 
trial,  it  will  be  presumed  that  the  verdict  and 
judgment  were  fully  authorized  by  the  evi- 
dence actually  submitted.— Bowman  v.  West- 
ern Fur  Manuf'g  Co.  (Iowa)  04  N.  W.  775. 

[B]     (Iowa:    1805.) 

On  failure  of  appellant  to  deny  an  alle- 
gation in  appellees'  abstract,  that  all  the  evi- 
dence is  not  before  the  court  in  the  several  ab- 
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straets.  assignments  of  error  requiring  a  con- 
sideration of  the  evidence  will  not  be  reviewed. 
— Farwell  v.  Zenor  (Iowa)  65  N.  W.  317. 

[b]     liana.) 

Where  appellee  files  an  additional  ab- 
stract, in  which  he  denies  that  appellant's  ab- 
stract is  an  abstract  of  all  the  evidence,  and 
states  that  both  abstracts  do  not  contain  all  the 
evidence,  which  statement  is  not  denied  by  ap- 
pellant, the  supreme  court  cannot  review  any 
question  arising  on  the  facts.— (1S95)  Dungan 
v.  Iowa  Cent.  Ry.  Co.  (Iowa)  64  N.  W.  762; 
(1896)  Kuuz  v.  Young  (Iowa)  66  N.  W.  879; 
(1S96)  Fureues  v.  Servertson  (Iowa)  Id.  918. 
[1]     (Iowa;    1896.) 

Appellee's  amended  abstract  stating  that 
appellant's  abstract  docs  not  contain  an  abstract 
or  all  the  evidence,  and  that  no  certificate  of  the 
evidence  was  made  out,  will  be  taken  as  true 
where  it  is  not  denied,  and  appellant's  abstract 
is  silent  as  to  the  certification  of  the  evidence. — 
Crawford  v.  Berryhill  (Iowa)  66  N.  W.  876. 

[j]     (Iowa;    1896.) 

Appellee  filed  an  abstract  denying  the  cor- 
rectness of  appellant's  abstract,  and  that  it  con- 
tained all  the  evidence,  and  averred  that  both 
abstracts  did  not  contain  all  the  evidence  of- 
fered or  introduced  on  the  trial.  Appellant  filed 
an  amendment  containing  new  matter,  averring 
that  its  abstract,  appellee's  abstract,  and  appel- 
lant's reply  abstract  contained  all  the  evidence. 
Appellee  filed  an  additional  and  reply  abstract, 
averring  that  all  the  abstracts  did  not  contain 
all  the  evidence.  Hdd,  that  the  latter  state- 
ment of  appellee  would  be  deemed  true,  in  the 
absence  of  a  denial  by  appellant.— Prescott  v. 
Riverside  Park  Ry.  Co.  (Iowa)  68  N.  W.  831. 

[U]     (Iowa;    1896.) 

Appellant  filed  abstracts  which  recited  that 
they  contained  all  the  evidence.  Appellee  there- 
after filed  an  amendment,  presenting  additional 
evidence,  and  alleging  that  it  and  appellant's  ab- 
stracts did  not  contain  all  the  evidence.  Held 
that,  in  the  absence  of  a  response  by  appellant, 
the  statement  in  appellee's  abstract  would  be 
treated  as  correct.— Clark  v.  Tracy  (Iowa)  68 
N.  W.  435. 

[1]     (Iowa;    1896.) 

Where  the  statement  by  appellee  in  his 
amended  abstract  that  his  abstract,  together 
with  appellant's,  does  not  contain  all  the  evi- 
dence, is  not  denied  by  appellant,  the  evidence 
will  not  be  reviewed.— Hiatt  v.  Nelson  (Iowa) 
69  N.  W.  553. 

[m]     (Iowa:    1897.) 

A  stipulation  for  the  submission  of  a  case 
on  appeal  on  the  two  abstracts  filed,  waiving  a 
transcript,  does  not  authorize  the  court  to  re- 
view questions  of  fact  when  the  additional  ab- 
stract filed  by  appellee  states  that  all  the  evi- 
dence is  not  contained  in  the  abstracts,  which 
statement  is  not  denied.— Koster  v.  Seney 
(Iowa)  69  N.  W.  868. 

[til     (Iowa;    1897.) 

Where  the  appellee's  abstract  states  that  it 
and  the  original  abstracts  do  not  contain  all 
the  evidence,  and  the  fact  is  not  put  in  jssue  by 
appellant,  and  a  review  of  the  evidence  is  neces- 
sary, the  decree  will  be  affirmed. — Capital  City 
State  Bank  v.  Hammer  (Iowa)  70  N.  W.  89. 
[o]     (Iowa;   1897.) 

A  judgment  will  not  be  reversed,  as  con- 
trary to  the  evidence  in  the  record,  where  there 
was  no  response  to  denials  in  appellee's  addi- 
tional abstract  that  the  two  abstracts  contain 
all  the  evidence,  or  that  it  was  preserved  or 
made  of  record  bv  bill  of  exceptions. — Smith  v. 
Allen  (Iowa)  70  N.  W.  694. 


5.  CASE-MADE. 

§  130.    Time   of   settling. 

(Mieh.:    1897.) 

Under  2  How.   Ann.   St.   §  6738   (limiting 
the  right  to  appeal  to  40  days  after  settlement 


of  a  case),  where  a  case  was  not  settled  until 
nearly  2  years  after  the  statutory  time  for  set- 
tling  the  same  had  expired,  the  appeal  will  be 
dismissed. — Waterman  v.  Bailey  (Mich.)  69  N. 
W.  1109. 


6.  OBJECTIONS  RELATING  TO   BILL  OF 
EXCEPTIONS. 

Necessity  of  bill  to  bring  matters  into  record,  see 

post,  §  135. 
Objection  first  raised  on  appeal,  see  post,  §  193. 

§   131.    Authentication  and  certificate  to 
bill. 

[a]     (Neb.) 

A  bill  of  exceptions  cannot  be  considered 
where  it  is  not  authenticated  by  certificate  of 
the  clerk  of  the  trial  court.— (1S96)  Felber  v. 
Gooding,  66  N.  W.  39,  47  Neb.  38;  (1S96) 
Childerson  v.  Childerson,  66  N.  W.  281,  47  Neb. 
162;  (1S96)  Romberg  v.  Fokken,  66  N.  W. 
282,  47  Neb.  198;  (1896)  First  Nat.  Bank  v. 
Cass  County,  66  N.  W.  300,  47  Neb.  172;  (1896) 
(Jerman  Nat.  Bank  v.  Terry,  67  N.  W.  856.  4S 
Neb.  863;  (1897)  Chicago  Lumber  Co.  v.  Ben- 
jamin, 69  N.  W.  769;  (1897)  Reuther  v.  Zim- 
belman,  Id.  S37. 
[bj     (Neb.;    1896.) 

In  the  absence  of  a  certificate  of  the  clerk 
of  the  district  court  authenticating  the  bill  of  ex- 
ceptions, it  will  be  presumed  that  every  essential 
averment  in  the  petition,  lot  negatived  by  the 
verdict,  was  proven,  and  that  the  instructions  re- 
fused were  properly  denied.— Romberg  v.  Hediger 
(Neb.)  66  N.  W.  283. 
47  Neb.  201. 
[cj     (Neb.;   1896.) 

If  a  bill  of  exceptions  has  not  been  au- 
thenticated by  the  certificate  of  the  clerk  of  the 
trial  court,  as  required  by  law.  matters  contained 
thereiu  will  not  be  considered  though  no  ob- 
jection be  made  to  the  sufficiency  of  the  bill.— 
Union  Pac.  R.  Co.  v.  Kinney  (Neb.)  66  N.  W. 
449 

47  Neb.  393. 
[d]     (Neb.:    1896.) 

A  bill  of  exceptions  in  a  cause  tried  in  the 
district  court  must  be  filed  with  the  clerk  of  that 
court,  and,  if  the  original  bill  is  to  be  used  in 
the  supreme  court,  it  must  be  authenticated  by 
the  certificate  of  the  clerk  of  the  trial  court.— 
Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co. 
v.  Gerhold,  66  N.  W.  538,  47  Neb.  397. 
£e]     (Neb.;    1896.) 

A  bill  of  exceptions,  though  signed  and 
allowed  by  the  clerk  of  the  district  court  in  pur- 
suance of  the  stipulation  therefor  required  by 
statute,  cannot  be  used  in  this  court  for  any 
purpose,  unless  the  clerk  also  certifies  such  bill 
of  exceptions  to  be  the  original  or  a  true  copy. 
—J  F.  Seiberling  &  Co.  v.  Fletcher  (Neb.)  66 
N.  W.  839. 

47  Neb.  847. 

[£]     (Neb.:    1896.) 

A  bill  of  exceptions  should  be  authenticated 
by  the  certificate  of  the  clerk  of  the  trial  court, 
to  entitle  it  to  examination  in  the  supreme  court. 
— Spurck  v.  Dean  (Neb.)  68  N.  W.  375. 
IS)     (Neb.;    1896.) 

A  bill  of  exceptions  must  be  certified  by 
the  clerk  of  the  trial  court  as  being  a  part  of 
the  record  in  said  court,  or  as  being  the  original 
bill  of  exceptions  in  the  case,  in  order  that  the 
matters  therein  may  be  considered  by  the  su- 
preme court.  Wax  v.  State  (1S94)  61  N.  W. 
117  43  Neb.  18,  followed— Yankton,  N.  &  S. 
W.  Ry.  Co.  v.  State,  68  N.  W.  487. 

Ill]     (Neb.)  ,  ,         .  , 

A  bill  of  exceptions  must  be  authenticated 
bv  the  certificate  of  the  clerk  of  the  trial  court. 
—(1896)  Derse  v.  Straus.  68  N.  W.  1021; 
(1897)  Talcott  v.  Field.  70  N.  W.  229;  (1897) 
State  v.  School  Dist.  of  Norfolk,  70  N.  W.  948. 
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lil     (Neb.  I    1807.) 

When  iry  evidence  thnl 
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\  1 1.   i.r  the  dis- 

: 

gign  a  bill  of  exceptions,  must  be  strict!;   con 
d,  where  the  Btatute  requires  a  show- 
ing of  the  facta  to  be  by  affidavit,  a  statement 
in  the  clerk,  in  the  cert ifica  te,  t bat  l"1  b 
siuial  knowledge  of  the  facts,  i  lent. — 

Sc Neb.)  tin  N.  \V.  777. 

|k|     (Neb.;    is!i7.) 

A  decree  supported  bj    the  pleadings  will 

be  affirmed  it'  the  bill  of  exceptions  is  i :er- 

tified  by  the  clerk.-    Berger  v.   Lincoln  County 
iNeb.)  70  N.  W.  235. 

in    (Neb.i   is!»7.> 

An  unauthi  nti I  bill  "f  exceptions  will 

be  disregarded      I  nion  Pae.  Ry.  Co.  v.  Thome 
(Neb.)  Tii  N.  W.  1119. 

§    132.    Time   of  making   objection. 

[a]  (Neb.!    1K07.) 

A  bill  nf  exceptions,  not  presented  to  the 
adverse  party  within  the  time  fixed  by  law  or 
order  of  court,  will  be  quashed  when  objection 
to  its  allowance  on  that  ground  is  made  to  the 
.judge  before  its  allowance,  and  the  objection  is 
renewed  at  the  earliest  opportunity  in  the  ap- 
pellate court,  and  before  the  cause  is  briefed  on 
the  merits.— Trumble  v.  Trunible  (Neb.)  09  N. 
\V.  968. 

[b]  (Neb.:   ist>7.i 

A  motion  to  quash  a  bill  of  exceptions  be- 
cause not  presented  in  due  time,  made  18  months 
after  filing  transcript,  and  after  service  of  briefs, 
comes  too  late. — Nash  v.  Costello  (Neb.)  69  N. 
\V.  909. 

[C]      (Neb.;    1S!>7.) 

A  motion  to  quash  a  bill  of  exceptions  prop- 
erly allowed  and  authenticated,  made  a  year  aft- 
er the  filing  of  the  bill,  and  after  service  of 
briefs,  comes  too  late. — Thompson  v.  Missouri 
I'ac.  Ry.  Co.  (Neb.)  70  N.  W.  3S5. 


7.  HOW    MATTERS    BROUGHT    INTO 
RECORD. 

§    133.    What  is  part  of  record. 

[a]  down:    IS!)7.( 

The  allowance  of  an  amendment  to  the 
pleadings  after  judgment  being  in  the  discretion 
of  the  court,  where  it  is  allowed  it  is  a  part  of 
the  record.— Squires  v.  Jeffrey  (Iowa)  70  N.  W. 
730. 

[b]  (Neb.:    1S»6.) 

A  recital  in  the  caption  of  a  transcript 
on  appeal,  inserted  by  the  clerk  of  the  lower 
court,  is  not  a  part  of  the  record,  and  cannot  be 
considered  in  ascertaining  when  the  decree  ap- 
pealed from  was  filed.— Omaha  Loan  &  Trust 
Co.  v.  Hogeboom  (Neb.)  66  N.  W.  14. 
47  Neb.  7. 
[el     (S.  D.:   1807.) 

The  mere  fact  that  a  notice  of  application 
for  leave  to  file  an  amended  answer  fixed  the 
hearing  "at  the  hearing  of  plaintiff's  motion  to 
strike  out  defendant's  answer"  does  not  make  the 
application  to  amend  a  proper  part  of  the  rec- 
ord on  appeal  from  an  order  granting  the  motion 
to  strike  out,  where  it  was  no  part  of  either  par 
ty's  case  on  such  motion. — King  v.  Waite  (S. 
D.)  70  N.  W.  1056. 

§   134.    Opinion  of  trial  court. 

(a]     (Iowa;    1*!>.V) 

The  opinion  of  the  judge  of  the  district 
court  is  a  convenient,  though  not  essential,  part 
of  the  record  on  appeal,  and  will   not  be  strick- 
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I  ■  >  J     (Iowa i    180ft.) 

A  motion  In  the  Buprem urt  to  strike 

from  the  abstract  ol  a  part)  onapj   al  the  w  ritten 
n|iiiii,,ii  of  tin-  court   below  on  making  ihe  order 
appealed     from   will    be  denied.       M.iierup    v. 
Travelers'  Ins.  Co.  (Iowa)  <;■':  S.  W    I 
|i|     (Iowa i    180S.) 

An  opi n  oi  the  trial  court  is  properly 

made   pari    of   the   record.  —  Gregg   v.    Spencer 
(Iowa)   65   N.    W.    ill. 

§    135.    Necessity  of  bill  of  exceptions  or 
statement  of  facts. 

[a]  (Iowa  i     1805.) 

An  objection  that  tin-  trial  court  erred  in 
striking  out  appellant's  amendment  to  its 
Hon  for  o  nevi  rounded  noun  alleged 

conduct    •'!    defendant's   counsel   while   making 
his  argument  to  the  jury,  must  be  preserved  bj 
bill   of  exceptions,    -Little   Sioux  Sav.   Bank  v. 
Freeman  (Iowa)  61  N.  \V.  930, 
93  Iowa,  426. 

[b]  (Iowa;   IS!).'.) 

The  pleadings,   instructions  to  the  jury, 
verdict,   ami  special   findings  form  part  of  the 
record    without   a    bill   of  exceptions. — Davis   v. 
Campbell   (Iowa)  61   N.  \V.  1053. 
93  Iowa,  524. 
£c]     (Neb.:    lstlli.l 

A  written  stipulation  of  facts  or  mode  of 
proof  filed  in  a  cause  forms  no  part  of  the  record, 
unless   made   so   by   a   bill   of   exceptions. 
Ins.  Co.  v.  Buckstaff  Bros.  Manuf'g  Co.  (Neb.) 
66  N.  \V.  27. 
47  Neb.  1. 
[d]     (Neb.:    1896.) 

To  present  errors  alleged  to  have  occur- 
red during  the  trial  of  a  cause  in  the  district 
court,  a  bill  of  exceptions  settled  and  allowed  in 
accordance  with  the  legal  requirements  is  indis- 
pensable.—Oltmanns  v.  Fiudlay  (Neb.)  66  N.  W. 
425 

47  Neb.  2S9. 
[ej     (Neb.:   1S!>«.) 

Where  an  order  permitting  a  complaint 
to  be  amended  is  sought  to  be  reviewed,  a 
statement  of  what  was  allowed  to  be  done,  and 
the  matter  of  the  amendment,  should  be  made 
a  part  of  the  bill  of  excentions. — Imhoff  v. 
Richards  (Neb.)  07  N.  W.  483. 

48  Neb.  590. 
m   (s.  D.;  isoe.) 

On  appeal  from  an  order  denying  a  mo- 
tion to  fix  a  time  when  a  party  might  move  for 
new  trial  on  the  ground  of  newly-discovered 
evidence,  a  bill  of  exceptions  is  not  necessary. 
—Daley  v.  Forsythe  (S.  D.)  67  N.  W.  948. 

§   136.    Necessity  of  incorporating  excep- 
tions in  bill  of  exceptions, 
[a]     (Wis.:    1896.) 

The  sufficiency  of  the  evidence  cannot  be 
reviewed,  exceptions  to  the  findings  not  having 
been  incorporated  in  the  bill  of  exceptions. — New- 
ton v.  Williams  (Wis.)  68  N.  W.  990. 
[bl     (Wis.;    1S07.) 

In  order  to  obtain  a  review  of  a  referee's 
rulings  on  the  admission  of  evidence,  the  objec- 
tions must  be  renewed  on  the  motion  to  con- 
firm or  set  aside  the  report,  and  the  exceptions 
to  the  rulings  on  such  objections  so  renewed 
must  be  preserved  in  the  bill  of  exceptions. — 
Hinz  v.  Van  Dusen  (Wis.)  70  N.  W.  657. 

Raising    question    by    additional    abstract,    see 
ante,  §  128. 

§   137.    Method  of  bringing  in  affidavits, 
[a]     (Neb.;    I  soft.) 

Affidavits  used  on  the  hearing  of  a  mo- 
tion for  new  trial  will  not  be  considered  on  ap- 
peal unless  included  in  a  bill  of  exceptions. — 
Gray  v.  Godfrey,  02  N.  W.  41,  43  Neb.  072. 
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[b]  (Neb.;    ISO.-..)  . 

Affidavits  used  on  the  hearing  of  a  mo- 
tion for  a  continuance  cannot  be  considered  on 
review,  unless  preserved  by  a  bill  of  exceptions. 
—Nelson  v.  Johnson  (Neb.)  G2  N.  W.  244. 
44  Neb.   7.     « 

[c]  (Neb.:    1895.) 

An  affidavit  in  support  of  a  motion   for 
a  new  trial,  to  be  available  on  appeal,  must  be 
embodied  in  a  bill  of  exceptions. — Chicago.  K.  I. 
&  P.  K.  Co.  v.  Griffith  (Neb.)  G2  N.  W.  80S. 
44  Neb.  690. 

[d]  (Neb.:    1S9(!.) 

Affidavits  used  in  evidence,  to  be  avail- 
able for  the  purpose  of  review  by  proceedings 
in  error  or  appeal,  must  be  embodied  in  a  bill 
of  exceptions  duly  allowed  and  certified. — Nor- 
folk Nat.  Bank  v.  Job  (Neb.)  67  N.  W.  781. 

48  Neb.  774. 

[e]  (Neb.:   1S90.) 

Affidavits  used  in  the  district  court  can- 
not be  considered  on  appeal,  unless  embodied  in 
the  bill  of  exceptions.— Minnick  v.  Minnick 
<Neb.)  68  N.  W.  374. 

[f]  (Wis.:    1S97.) 

An  appeal  from  an  order  will  be  dismissed 
if  the  affidavits  on  which  the  order  was  based 
wen.  not  filed  in  the  lower  court,  so  as  to  be 
made  part  of  the  return. — Hoffman  &  Billings 
Manuf'g  Co.  v.  Burdick  (Wis.)  70  N.  W.  470. 

§  138.   Matters  presented  by  affidavit. 

[a]  (Iowa:   1894.) 

Affidavits   of   counsel    cannot  be   consid- 
ered on  appeal  to  show  misconduct  of  opposing 
counsel  in  his  address  to  the  jury. — Knaebel  v. 
Wilson  (Iowa)  61  N.  W.  178. 
92  Iowa,  536. 

[b]  (Iowa:   1896.) 

Alleged  misconduct  of  counsel  cannot  be 
shown  on  appeal  by  affidavit  aliunde  the  record. 
— Puth  v.  Zimbleman  (Iowa)  68  N.  W.  895. 

[c]  (Minn.;    1S93.) 

Matters  occurring  out  of  court,  or  in  an- 
other action,  should  be  presented,  for  the  pur- 
pose of  new  trial  or  appeal,  by  affidavit. — Perry 
v.  Miller  (Minn.)  63  N.  W.  1040. 
61  Minn.  412. 

§   139.    Instructions. 

[a]  (Neb.;   189.-,.) 

Instructions  given  and  refused,  being  a 
part  of  the  record,  should  not  be  embodied  in  the 
bill  of  exceptions. — Blumer  v.  Bennett  (Neb.)  63 
N.  W.  14. 

44  Neb.  873. 

[b]  (Neb.:    1S96.) 

In  reviewing  a  judgment  on  petition  in 
error  without  a  bill  of  exceptions,  the  propriety 
of  refusing  instructions  cannot  be  considered. — 
City  Nat.  Bank  v.  Thomas  (Neb.)  65  N.  W. 
895,  46  Neb.  861. 

[el     (Neb.:   1897.) 

The  propriety  of  instructions,  abstractly 
correct,  cannot  be  considered  in  the  absence  of 
a  bill  of  exceptions. — Reynolds  v.  McCandless 
(Neb.)  69  N.  W.  760. 

[d]  (Neb.;   1897.) 

If  the  case  is  presented  on  a  transcript 
unaccompanied  by  a  bill  of  exceptions,  and  a 
state  of  facts  may  possibly  have  been  dis- 
closed by  the  evidence,  wnich  would  warrant 
the  refusal  of  an  instruction,  such  refusal  is 
not  ground  for  reversal. — Lauder  v.  State  (Neb.) 
€9  N.  W.  776. 


8.  BRINGING  UP  THE  EVIDENCE. 

Amendment  of  bill  of  exceptions,  see  post,  §  155. 
Essentials  to  review  sufficiency  of  evidence,  see 

ante.  §  122. 
Necessity  of  certificate  that  all   the  evidence   is 

in,  set-  ante,  SS  121.  123. 


Presumption  in  absence  of  certain  matters  from 

record,  see  post,  §  216. 
■ where  evidence  is  not  preserved,  see  post,  §§ 

217.  218. 
Supplying  omissions,  see  post,  §  154. 

§    140.    How   evidence   brought  into   rec- 
ord- 
fa]     (Iowa;    1S95.) 

The  fact  that  the  official  reporter  was  ill 
during  the  trial  will  not  authorize  the  rejection 
of  his  report  of  the  evidence,  where  no  sub 
stantial  inaccuracies  are  shown. — Hood  v.  Chi- 
cago &  N.  W.  Ry.  Co.  (Iowa)  64  N.  W.  261. 
[b]     (Iowa;    1897.) 

Only  such  questions  will  be  considered  as 
may  be  determined  without  reference  to  the  evi- 
dence, where  appellee  denies  that  appellant's 
abstract  contains  all  the  evidence,  and  the  bill 
of  exceptions  filed  in  support  thereof  is  not  cer- 
tified by  the  reporter  as  a  transcript  of  his  notes, 
and  the  judge's  certificate  does  not  state  that 
it  contains  all  the  evidence.— Philbrick  v.  Town 
of  University  Place  (Iowa)  70  N.  W.  618. 
Ic]     (Neb.;    1890.) 

A  ruling  excluding  a  document  as  evidence 
cannot  be  considered  when  such  document  has 
not  been  embodied  in  the  bill  of  exceptions.— 
Graham  v.  Frazier  (Neb.)  68  N.  W.  367. 

[d]  (Neb.:    1897.) 

A  reference  in  a  bill  of  exceptions  to  evi- 
dence in  a  bill  in  another  case  does  not  incorpo- 
rate such  evidence  in  the  bill. — Tecumseh  Nat. 
Bank  v.  Best  (Neb.)  70  N.  W.  41. 

[e]  (S.  D.:    189.->.) 

On  appeal  from  an  order  made  on  oral 
evidence,  all  of  such  evidence  must  be  brought 
into  the  record  by  a  bill  of  exceptions  or  a  state- 
ment settled  by  the  judge.— Foley -Wadsworth 
Implement  Co.  v.  Porteous  (S.  D.)  63  N.  W.  155. 

§   141.    Stipulation  of  facts, 
ta]     (Neb.;    1895.) 

A  stipulation  of  facts  filed  in  the  district 
court  after  the  rendition  of  judgment  cannot  be 
cci.sidered  by  the  supreme  court  in  reviewing 
the  judgment,  though  the  questions  presented  in 
error  depend  on  the  existence  of  facts  which  do 
not  appear  in  the  record. — Bowen  v.  State 
64  N.  W.  353,  46  Neb.  23. 
[b]     (Neb.;    1S96.) 

A  written  stipulation  of  facts  or  mode 
of  proof  cannot  make  a  part  of  the  record  of  the 
cause  in  which  it  is  filed  a  bill  of  exceptions 
settled  and  allowed  in  another  cause.— State 
Ins.  Co.  v.  Buckstaff  Bros.  Manuf'g  Co.  (Neb.) 
66  N.  W.  27. 
47  Neb.  1. 

§   142.    Sufficiency  of  recital  that  all  the 
evidence  is  in. 

[a]     (Iowa:    189H.) 

A  certificate  by  the  clerk  of  the  court  that 
the  printed  abstract  on  appeal  contains  an  abstract 
of  all  the  evidence  introduced  in  the  case,  as 
shown  by  the  transcript  made  by  the  official  re- 
porter, is'  insufficient  to  show  that  a  record  on  ap- 
peal contains  all  the  evidence. — Collins  v.  Wilson 
(Iowa)  68  N.  W.  916. 
[bl     (Mich.;    1897.) 

The  trial  court's  certificate  that,  "foras- 
much as  the  matters  set  forth  do  not  fully  ap- 
pear of  record,  [appellant!  tenders  this  his  bill 
of  exceptions,  and  prays  the  same  may  be  sign- 
ed and  sealed  by  the  judge  of  this  curt,  and 
that  said  testimony  be  set  forth  in  full,  ques- 
tions and  answers,  for  a  necessary  and  full 
understanding  of  the  same,  which  said  bill  of 
exceptions  is  accordingly  signed,"  etc.,  indicates 
that  all  of  the  evidence  is  set  out  in  the  record. 
—Hatch  v.  Reid  (Mich.)  70  N.  W.  889. 

[e]      (Wis.;    1S9(>.) 

A  bill  of  exceptions,  reciting,  at  the  close, 
that  "the  foregoing  is  all  the  material  evidence 
in  the  action"  when  duly  certified  by  the  trial 
court,  sufficiently  shows  that  it  contains  all  the 
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evidence.    B  Wright  (Wis.)  87  N.  W. 

737. 

\  I      368. 
Heci  all  the  evidence 

is  in,  121,   128. 

§    143.    Necessity  of  bill  of  exceptions. 
|m|     (lowsi    1886.) 

Where  a  pr ling  under  C!ode,  ■ 

praying  the  courl   to  award  execution  against 

ill.-  land  hi  one  deceased,  was  i i need   by 

petition,  and  issues  were  taken  by  auswer,  and 
the    judgment    fl  itemenl    ol 

found,  the  proi  i  thai  of  an  ordinary 

i  ii  was  therefore  necessary,  to  file 
ii  bill  of  exceptions  within  the  time  allowed  for 
thai  purpose,  to  incorporate  the  evidence  in  the 
record.    Drake  v.  Fulliam  (Iowa)  ''.7  N    W.  225. 

|  hi     i\.-l>.;    1897.1 

in  iii,  i    of  a  bill  of  exci  ptn 

sues  of  tacl   cannot   be  considered  on   appeal, 
ii  the  transcript  recites  that  the  cause  was 
determined   on   an   agreed   statement  of 

i   in   the   transcript.— Stuart  v.  Burehano 
(Neb.)  7ii  V  W.  383. 
[cj     (Neb.i    isifT.i 

One  desiring  to  secure  a  review  or  a  rul- 
ing upon  :i  question  of  fact  must  preserve  the 
evidence  by  means  of  a  bill  of  exceptions,  al- 
lowed in  the  manner  provided  by  law. — Doug- 
lass v.  Smith  (Neb.)  70  N.  W.  511. 

§   144.    Certificate  as  to  evidence. 

(a]  (Iowa I    ls'Mi.) 

Code,  S  2742,  requires  .-ill  evidence  on  ap 
peals  in  equitable  actions  to  be  certified  bj  the 
judge.  Section  3184  provides  that,  in  equitable 
actions  tried  upon  written  testimony,  all  deposi- 
tions and  papers  which  were  used  as  evidence 
are  to  be  certified,  not  by  transcript,  but  in  the 
original  form.  Held,  that  the  certificate  must 
be  by  the  judge,  notwithstanding  the  cause  was 
tried  mi  written  testimony  alone,  the  office  of  the 
.  lerk's  certificate,  under  section  31*1.  being 
merely  t< •  identify  and  authenticate  the  record 
Cross  v.  Railroad"  Co.  (1882)  12  N.  W.  71,  58 
Iowa.  65,  overruled.  Runge  v.  Hahu  (1888)  38 
N.  W.  389,  75  Iowa,  734.  followed.— Teague  v. 
Fortsch  (Iowa)  66  N.  W.  1056. 

[b]  down:    ISIHI.i 

Under  Code,  S  2742,  the  certificate  must 
be  made  by  the  judge  who  tried  the  case,   and 
one  made  by  his  successor  in  office  is  insufficient. 
—Teague  v.  Fortsch  (Iowa)  66  N.  W.  1056. 
[c[     (Iowa;   1896.) 

Under  Code,  §  '-'742,  requiring  all  evi- 
dence on  appeals  in  equitable  actions  to  be  cer- 
tified by  the  judge,  a  certificate  made  by  a  judge 
after  he  has  retired  from  office  is  insufficient. — 
Teague  v.  Fortsch  (Iowa)  66  N.  W.  1056. 

t«l]      (Iowa:    1S9G.) 

Under  Code,  §  2742,  providing  that  in  eq- 
uitable actions,  where  an  issue  is  joined,  all  the 
evidence  shall  be  certified  by  the  judge,  and  go 
on  appeal  to  the  supreme  court,  which  shall  try 
the  case  anew,  the  evidence  in  an  equity  case 
tried  before  a  referee  must  be  certified  to  by  the 
court. — Young  v.  Scoville  (Iowa)  6S  N.  W.  670. 
[el     (X.  11. :    1S!)5.) 

A  certificate  of  the  judge  that  the  rec- 
ord contained  all  testimony  "taken"  at  the  trial 
did  not  bring  the  case  within  Laws  1893,  c.  82, 
relating  to  trials  de  novo  in  the  supreme  court. 
which  requires  that  all  evidence  "offered"  shall 
be  "taken  down  in  writing"  and  certified  by 
the  judge. — First  Nat,  Bank  v.  Merchants'  Nat. 
Bank  (N.  D.)  64  N.  W.  941. 
5  N.  D.  161. 


145. 


Certificate  by  referee. 


(Iowa:    189S.) 

Under  Code,  $  2742,  providing  that  in 
equitable  actions,  where  the  issue  of  fact  is 
joined,  the  evidence  shall  be  in  writing,  and  be 
certified    by    the    judge    within    a    certain    time, 


ami  be  made  a  pari  d  on  appeal,  it 

i  miflicienl  quita 

l.h    action  was  certified  b)   the  referee  to  whom 

iiioiiy.-  Young  v.  Scoville  (Iowm  68   N.   W.  607. 

§    146.    Time   of   filing  evidence. 
(Iowai    I  895.  i 

Code,  |  2742,  provides  that  in  equitable 
li  nee  shall   be   certified   by   the 
judge  within  the  time  allowed  for  an  appi 
the  action.    Held,  that  where,  after  thi 
a  decree,  an  order  is  made  correcting  an 
therein  by  oversight,  the  time  within  which  the 
evidence  must  be  filed  commences  to  run  from 
the  date  of  entry.— Calef  v.  Cole  (Iowa)  62  N. 
W.  24. 


9.  CONTRADICTING    RECORD-CON 
IT.ICT  IN  RECORD 

Conflict  between  record  and  assignments  of  error. 
see  ante,  §  101. 

§   147.    Conclusiveness  of  record  and  im- 
peachment. 

[a]  (Minn.)    1896.) 

W'lere  a  settled  case  certified  that  it 
tnined  all  the  evidence  introduced  and  all  the  pro- 
ceedings had,  it  could  not  be  shown  by  recitals 
in  :i  motion  and  affidavits  for  the  same  that  pro- 
ceedings took  place  mi  the  trial  which  were  not 
disclosed  by  the  settled  case. — Hemstad  v.  Hall 
(Minn.)  66  N.  W.  366. 
64   .Minn.  136. 

[b]  (Neb.;   ls;>.->.> 

The  recital  in  a  transcript  on  appeal  that 
a  jury   was  waived  cannot  be  impeached. — Da- 
vis  v.  Snyder  (Neb.)  63  N.  W.  789. 
45  Neb.  415. 

[c]  (\.-l>.;    1896.1 

The  authenticated  transcript  of  the  rec- 
ord of  the  trial  court  imports  absolute  verity 
on  appeal,  and  cannot  he  impeached  by  mere 
statements  of  counsel  in  the  brief  filed. — Lewis 
lav.  Co.  v.  Boyd  (Neb.)  67  N.  YV.  456. 
48  Neb.  604. 
[dl     (Neb.;   lSi)C.) 

The  transcript  of  the  record  of  the  district 
court  imports  absolute  verity. — Minniok  v.  Min- 
uick  (Neb.)  68  N.  TV.  374. 
[el     (Xeb.:    1*97.) 

The  certified  record  of  the  trial  court,  for 
the   purpose  of  all   appellate   proceedings,    im- 
ports absolute  veritv. — Merchants'  Sav.  Bank  of 
Providence  v.  Noll  (Neb.)  70  N.  W.  247. 
[fl     (Xeb.:    1*97.) 

The  record  prevails  as  to  the  time  a  finding 
was  made  as  against  an  objection  based  on  the 
hypothesis  that  the  finding  was  earlier,  in  the 
absence  of  some  showing  of  record  in  support 
,.f  i h.-  objection.— Seaver  v.  Hall  (Neb.)  70  N. 
w.  :;73. 

[si     (Wis.:    189S  > 

The   supreme   court   cannot   question    the 
, ■oi-re.  mess  of  a  bill  of  exceptions  as  settled  by 
the  trial  court.— Deuster  v.  Milwaukee  St.  Ry. 
Co.,  61  N.  W.  766,  89  Wis.  191. 
[b]     (Wis.:   1S9«.) 

The  recital  in  a  judgment  as  to  a  matter 
of  fact  will  not  be  held  conclusive  on  appeal, 
where  an  inspection  of  the  record  shows  that 
such  recital  was  erroneous. — Gile  v.  Colby 
(Wis. i  <\i\  N  W.  802. 
92  Wis.  619. 

§    148.    Contradicting  record  of  justice. 
(Xel>.:    1S!I.-,.I 

The  record  of  the  proceedings  in  a  jus- 
tice court,  as  embodied  in  a  duly-certified  tran- 
script, imports  absolute  verity,  and  cannot  be 
contradicted  by  extrinsic  evidence  in  the  ap- 
pellate court.-  Drevfus  v.  Moline,  Milbum  &. 
Stoddard  Co.,  61   N.  W.  599,  43  Neb.  233 
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§   149.    Of  district  court  on  appeal  from 
justice. 

(Neb.;    18070 

The  record  of  a  district  court  showed  that 
a  transcript  to  perfect  an  appeal  from  a  jus- 
tice was  filed  within  the  statutory  time.  On 
a  motion  to  dismiss,  the  court  considered  the 
films;  mark  and  a  certificate  of  the  clerk  to  the 
same  effect,  and  also  an  affidavit  of  the  appel- 
lee's attorney  that  he  had  searched  the  records 
after  the  time  for  filing  the  transcript,  and  had 
not  found  it,  and  also  hearsay  evidence  of  state- 
ments which  the  deputy  clerk  had  made  to 
him  with  regard  to  the  clerk's  acts.  Held  in- 
sufficient to  contradict  the  record.— Fenton  v. 
American  Jewelry  Co.  (Neb.)  70  N.  W.  031. 

§    150.    Admissibility  of  affidavits. 

(Neb.;    1805.) 

An  affidavit  filed  with  the  record  in  the 
supreme  court  as  to  the  time  of  holding  the 
terms  of  the  district  court  is  incompetent  to 
contradict  a  contrary  showing  in  the  transcript 
of  the  record.— Baird  v.  Woodard  (Neb.)  b'l  N. 
W.  012,  43  Neb.  310. 

§   151.    Conflict  in  record. 

[a]  (lovra;    1805.) 

Where  appellants'  abstract  alleges  and 
appellee's  abstract  denies  that  certain  docu- 
ments were  put  in  evidence,  the  question  as  to 
their  admissibility  cannot  be  considered. — Duer 
v.  Allen  (Iowa)  64  N.  W.  6S2. 

[b]  (Micb.:    1804.) 

The  verdict  as  entered  by  the  clerk  is 
not  conclusively  presumed  to  be  the  verdict  as 
rendered,  where  the  bill  of  exceptions  shows 
otherwise.— Guerold  v.  Holtz  (Mich.)  61  N.  W. 
278. 

103  Mich.  118. 

[c]  (Neb.:    1890.) 

When  it  appears  from  statements  in  the 
bill  of  exceptions  that  it  does  not  contain  all  the 
evidence,  such  must  be  taken  to  be  the  fact,  in 
the  absence  of  other  proof  on  the  subject  than 
the  certificate  to  the  bill  to  the  effect  that_  it  con- 
tains all  the  evidence. — Green  v.  Green  (Neb.)  08 
N.  W.  947. 

[d]  (Wis.!    1805.) 

When  the  bill  of  exceptions  and  the  print- 
ed record  are  confused  and  contradictory,  excep- 
tions being  printed  in  the  case  which  were  filed, 
but  not  made  a  part  of  the  bill,  and  the  claim 
being  made  that  matter  so  printed  had  been 
stricken  out  by  agreement,  the  appellate  court 
will  not  review  the  findings  of  fact  on  which 
the  bill  is  based.— Green  v.  Stacy  (Wis.)  62  N. 
W.  627. 

90  Wis.  46. 

§   152.    Conclusiveness    of   recital   or   cer- 
tificate that   all  the   evidence   is 
in. 
[a]     (Minn.;    1807.) 

A  certificate  of  the  trial  court  that  the  set- 
tled case  contains  all  the  evidence  is  not  con- 
clusive when  the  case  itself  shows  the  con- 
trary.—Sage  v.  Rudnick  (Minn.)  69  N.  W. 
1096. 

[bj     (Neb.:    1S05.) 

Where  the  bill  of  exceptions  disclosed  that 
important  evidence  is  omitted  therefrom,  the  reci- 
tation therein  that  it  contains  all  the  evidence 
will  not  control. — Conger  v.  Dodd  (Neb.)  63  N. 
W.  125. 

45  Neb.  36. 


10.  CORRECTIONS   AND   AMENDMENTS. 

§   153.    Correction, 
[a]     (Micb.:    1S07.) 

Where  the  assignments  of  error  were  not 
embodied  in  the  bill  of  exceptions,  but  the  record 
clearly  shows  that  the  question  involved  was  fully 
presented  and  argued  before  the  trial  court,  the 


appeal  may  be  considered  without  remanding  the 
record  for  correction. — Coon  v.  Dennis  (Mich.) 
09  N.  W.  000. 

tbl     (Neb.;    1807.) 

If  the  record  is  incorrect  or  incomplete,  the 
remedy  is  by  proceedings  in  the  lower  court  for 
its  correction. — Merchants'  Saw  Bank  of  Provi- 
dence v.  Noll  (Neb.)  70  N.  W.  247. 

[c]     (N.  D.;    1894.) 

When  on  appeal  the  original  papers  have 
been  sent  to  the  supreme  court,  the  trial  court 
lias  no  power  to  amend  the  record,  unless  it  is 
remanded  for  that  purpose. — Moore  v.  Booker 
(N.  D.)  02  N.  W.  607. 
4  N.  D.  543. 

§   154.    Supplying  omissions. 

(S.  D.:   1805.) 

Where,  on  appeal  from  an  order,  the  re- 
spondent claims  that  all  the  evidence  is  not  in 
the  record,  the  proper  practice  is  to  move  for  a 
correction  of  the  record  based  on  affidavits,  or  the 
certificate  of  the  judge,  and  not  by  filing  an  ad- 
ditional abstract. — Folev-Wadsworth  Implement 
Co.  v.  Porteous  (S.  D.)  63  N.  W.  155. 

§    155.    Amending   bill  of  exceptions. 

[a]  (Neb.:    1SOG.) 

Plaintiff  in  error  filed  a  bill  of  exceptions 
from  which  two  exhibits  were  omitted.  These 
exhibits,  when  introduced,  were,  by  leave  of  the 
court,  withdrawn,  and  counsel  did  not  furnish 
the  reporter  with  copies  thereof.  Held,  that 
leave  would  be  granted  to  withdraw  the  rec- 
ord for  the  purpose  of  submitting  the  bill  of  ex- 
ceptions  to  the  trial  judge  for  amendment. — 
McFarland  v.  West  Side  Imp.  Co.  (Neb.)  66  N. 
W.  037. 

47  Neb.  661. 

[b]  (Neb.:    1806.) 

A  motion  to  correct  a  bill  of  exceptions 
by  supplying  evidence  omitted  therefrom 
through  inadvertence  will  not  be  entertained 
by  tliis  court. — Warner  v.  Hutehins  (Neb.)  67 
N.  W.  745 

48  Neb.  672. 


VIII.    HEARING  AND  REHEARING. 

§   156.    Matters   considered  at  hearing. 
(Wis.:    1K04.) 

An  objection  that  an  appeal  is  barred 
by  the  dismissal  for  waut  of  prosecution  of  a 
previous  appeal  taken  from  the  same  judgment 
cannot  be  raised  for  the  first  time  at  the  oral 
argument.— Gage  v.  Allen  (Wis.)  61  N.  W.  361. 
S9  Wis.  98. 

§   157.    Trial  de  novo. 

(N.  D.:    1805.) 

Where,  after  counsel  for  both  sides  rest- 
ed, the  jury  was  discharged  by  consent,  and 
the  case  submitted  to  the  court,  which  filed  its 
findings  and  entered  judgment  thereon,  the 
case  was  not  triable  anew  in  the  supreme  court, 
under  Laws  1893,  c.  82,  applying  to  cases  tried 
bv  the  district  court  without  a  jury. — First 
Nat.  Bank  v.  Merchants'  Nat.  Bank  (N.  D.)  64 
N.  W.  941. 

5  N.  D.  161. 

§   158.    Rehearing, 
ta]     (S.  V.:    1805.) 

A  rehearing  will  not  be  granted  on  the 
suggestion  that  petitioner  can  satisfy  the  court 
that   its   former  decision   was   wrong. — Grigsby 
v.  Minnehaha  County  (S.  D.)  64  N.  W.  179. 
[b]     (S.  ».;    1805.) 

Where  a  case  was  submitted  and  decided 
on  a  defective  abstract,  to  which  no  objection 
was  made,  the  fact  that  respondent  was,  because 
of  sickness,  unable  to  submit  a  corrected  abstract 
within  the  time  required,  does  not  warrant  a  re- 
hearing on   a   corrected   abstract- — Harrison   v. 
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•.,,  M.  &  SI    P.  By.  Co.  (8.  D.)  62  N.  W 
6  S.  D.  572. 

[O]     (8.  I).;    1805.) 

A  rehearing  will  not  be  granl  "1  tor  use 

discus    ■■  i    titutionalirj  o£  a  law  Id  a 

ting  the  controversy. — Vallier  » 

e  ts.  i>.i  64  N.  W.  1119. 

(j    159.   On  original  record. 

I  I. ..mi;     1806.) 

Where  a  rehearing  is  granted  the  case  must 
be  submitted  on  the  original  record,  and  where 
It  appears  that  the  supreme  court  had  no  ju- 
risdiction :it  the  time  the  original  opinion  was 
filed,  because  the  abstract  did  not  show  Bervice 
or  a  aotice  ot  appeal  upon  the  clerk  of  the  dis- 
trict court,  the  defect  cannot  be  cored  by  filing 
an  additional  and  amended  abstract,-  Cowa 
ii  County  (Iowa)  08  N.   \V.  815. 

§   160.    Effect  of  ordering  rehearing. 

Iu]     (Iowa i    imim 

A  rehearing  of  a  case  on  appeal  suspends 
the  former  opinion  rendered,  and  no  portion  of 
the  former  opinion  will  be  operative  unless  af- 
firmatively adopted  on  the  final  determination 
ii  rehearing.  Pitkin  v.  Peet  (Iowa)  64  N.  W. 
793. 

lb]     flowai   1890.) 

Where  a  rehearing  is  ordered,  the  orig- 
inal opinion  is  suspended,  and  ceases  to  have 
anj  effect,  except  as  incorporated  in  or  approved 
by  the  opinion  filed  on  the  rehearing. — Stewart 
v.  Stewart  (Iowa)  65  N.  W.  976. 


IX.    PRACTICE  ON  APPEAL  FROM  IN- 
FERIOR TRIBUNALS. 

§   161.   Allowance  of  appeal. 

(Midi,  i    1805.) 

Local  Acts  1895,  Act  No.  4G0.  providing 
that  an  appeal  from  the  judgment  of  a  justice 
of  the  peace  in  Detroit  may  be  authorized  by 
the  circuit  court  of  Wayne  county  when  a  par- 
ty has  been  prevented  from  making  a  defense 
on  the  merits  by  circumstances  not  under  his 
control,  does  not  give  to  the  circuit  court  dis- 
cretionary power  to  allow  an  appeal  after  the 
statutory  time  therefor  has  elapsed.— Goldham- 
er  v.  Lillibridge  (Mich.)  05  N.  W.  97. 

§    162.    Notice. 

[al     (Mich.;    1S07.) 

Under  Loc.  Acts  1S95,  No.  460,  §  10,  pro- 
viding for  appeals  from  justice's  courts  to  the 
circuit  court  of  Wayne  county,  the  party  seek- 
ing  the  appeal  must  give  notice  to  the  oppo- 
site party  of  the  petition  and  the  grounds  of 
the  motion  and  the  affidavit  on  which  the  same 
is  based. — ,T.  P.  Scranton  Lumber  (Jo.  v.  Dono- 
van  (Mich.)  70  N.  W.  145. 

(bl     (Minn.:    1S9G.) 

Proof  of  service,  under  Gen.  St.  1894,  §  5008, 
Bubd.  3,  of  a  notice  of  appeal  from  a  judgment 
rendered  in  a  justice  court  on  "Empey  and  Em- 
pey,  the  attorneys  of  the  plaintiff,"  is  not  proof  of 
service  of  such  notice  on  "B.  E.  Empey,"  who, 
according  to  the  record,  was  the  only  attorney  ap- 
pearing for  plaintiff. — Graham  v.  Conrad  (Minn.) 
09  N.  W.  334. 

[cj     (Minn.)   1S06.) 

Proof  of  service  of  a  notice  of  appeal  from  a 
judgment  of  a  justice  of  the  peace  cannot  be 
i  .in  nilcd,  so  as  to  show  due  service,  after  the  ex- 
piration of  the  10  days  within  which  the  proof 
must  be  filed  with  the  justice. — Graham  v.  Con- 
rad (Minn.)  09  N.  W.  334. 
[dj     (Wis.:   1895.) 

A  notice  of  appeal  in  replevin  from  a  jus- 
tice to  the  circuit  court,  which  fails  to  mention 
the  value  of  the  property  as  determined,  and  that 
such  property  was  ordered  to  be  delivered  to 
plaintiff,  is  sufficient  if  it  identifies  the  party  ap- 


pialin;'  In  which  and  the  judgment 

Hi  odes  v.  Ring 
u    282. 
mi  \\  is.  358, 

ii   163.    Bonds. 
I  it  I     (Iowa  i    1896  i 

I  adi  I  odi  8580.  providing  that  an  ap- 
peal from  a  Justice  shall  in  do  case  be  all 
until  a  bond  is  taken  and  filed  in  the  office  of  the 
an  appeal  is  not  taken  until  such  bond  is 
filed,  though  notice  of  appeal  lias  been  given  and 
entered  on  tin-  docket  of  the  justice.  -Lynch  v. 
liruner  (Iowa)  68  N.  \V.  UU8. 

[b]     r  Mich.  I    1805.1 

Under  2  How.  Ann.  St.  I  8807,  provid- 
ing that  appeals  from  judgments  ol    commis- 
shafl  be  t  onducted  as  near  as  maj  I 

on  appeals  from  justices;  and  the  subsequent  en- 
actment (3  How.  Ann.  St.  §  7<XM»»,  providing 
thai  on  appeal  from  a  justice  the  bond  mi 
taken  by  the  county  clerk,— the  count;  dork 
may  approve  a  bond  on  appeal  from  b 
missioner.— Cole  v.  Donovan  (Mich.)  04  N.  W. 
741. 

[el     (Mich.:    1805.) 

After  a  general  appearance  on  appeal  from 
a  justice  of  the  peace,  a  party  is  not  entitle!,  in 
response  to  a  motion  for  security  for  costs,  to 
have  the  appeal  dismissed  because  the  sureties 
on  the  appeal  bond  did  not  justify  before  the  jus- 
tice, as  required  by  How.  Ann.  St.  §  7000. — 
Sherwood  v.  Ionia  Circuit  Judge  (Mich.)  64 
N.  W.  1045. 

Id]     (IVeb.;   1S9«.) 

If.  in  an  appeal  to  the  district  court  from 
a  judgment  of  a  justice  of  the  peace,  the  appeal 
S  believed  to  be  insufficient,  it  is  proper, 
under  I  lode  I  !iv.  Proc  §  lulo,  for  the  appellee  to 
file  a  motion  asking  the  court  to  order  a  change 
oi  renewal  of  such  undertaking.— Galligher  v. 
Wolf  (Neb )  66  N.  W.  645. 
47  Neb.  589. 

[e]     (Neb.:    1806.) 

If  the  court  is  satisfied  of  the  insuffi- 
ciency of  the  appeal  undertaking,  it  is  proper 
practice  to  fix  the  time  within  which  a  renew- 
al shall  be  effected,  and  to  enter  a  dismissal 
of  the  action  for  a  noncompliance  with  such  or- 
der—Galligher  v.  Wolf  (Neb.)  06  N.  W.  015. 
47  Neb.  5S9. 

(f  1     (S.  D.;    189H.) 

The  return  of  a  notice  of  exceptions  to  the 
sufficiency  of  at.  undertaking  on  appeal  from 
justice  court  recited  that  it  came  into  the  hands 
of  the  officer  July  2d  and  was  served  August  3d. 
The  undertaking  was  filed  on  August  1st.  Held, 
thai  the  notice,  having  been  served  after  the 
except  ions  were  filed,  was  valid,  though  given  to 
the  officer  before  the  undertaking  was  filed.— Mc- 
Donald v.  Paris  (S.  D.)  OS  N.  W.  737. 

[g]     (S.  D.;   1896.) 

Under  Comp.  Laws,  §  0133,  providing  tbat, 
upon  filing  the  bond  on  appeal  from  a  justice 
court,  the  adverse  party  may  except  to  its  suf- 
ficiency, and  unless  the  sureties  justify  within 
five  days  thereafter,  upon  notice  to  such  ad- 
verse party,  the  appeal  must  be  regarded  as  if 
no  such  undei  taking  had  been  given,  a  justifica- 
tion without  notice  to  the  adverse  party  confers 
no  jurisdiction  on  the  circuit  court. — McDonald 
v.  Paris  (S.  D.)  08  N.  W.  737. 

[h]     (S.  D.:    1890.) 

The  sufficiency  of  the  sureties  to  an  under- 
taking on  appeal  from  justice  court  having  been 
excepted  to,  the  appellant  offered  new  sureties, 
but  failed  to  serve  notice  of  their  justification 
upon  the  adverse  party  as  required  by  Comp. 
Laws,  §  6133.  Upon  motion  in  the  circuit  court 
to  dismiss  the  appeal  on  the  ground  that  there 
was  no  under tp king,  the  appellant  asked  to  file 
a  new  undertaking.  Held,  that  the  application 
was  properly  refused. — McDonald  v.  Paris  (S. 
D.)  OS  N.  W.  737. 
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[1]     IS.  n.:    JS96.) 

Though  a  bond  on  appeal  from  the  county 
to  the  circuit  court  is  defective,  as  not  running 
to  the  state,  nor  specifying  the  residences  of 
the  sureties,  if  it  contains  all  the  essential  ele- 
ments of  a  common-law  bond,  and  the  appeal  is 
taken  in  good  faith,  the  circuit  court,  under 
Comp.  Laws,  §  5235,  may.  on  the  trial,  permit 
a  sufficient  undertaking  to  be  filed. — Skinner  v. 
Holt  (S.  D.)  69  X.  W.  595. 

tj]     (S.  D.;    1897.) 

Comp.  Laws,  §  6133,  provides  that  no  ap- 
peal from  a  justice  shall  be  effectual  unless  an 
undertaking  be  filed  in  the  sum  of  $100  for  pay- 
ment of  the  costs  of  appeal;  or,  if  a  stay  be 
claimed,  in  a  sum  twice  the  amount  of  the  judg- 
ment, "including  the  costs,  when  the  judgment 
is  for  the  payment  of  money";  and  that  "a  de- 
posit of  the  amount  of  the  judgment,  including 
all  costs,"  is  equivalent  to  the  filing  of  the  un- 
dertaking. Heh!,  that  the  undertaking  for  costs 
in  the  sum  of  $100  must  in  all  cases  be  given- 
Smith  v.  Coffin  (S.  D.)  70  N.  W.  636. 

tkl     (S.  D.;    1897.) 

AYbere  no  sufficient  undertaking  has  been 
filed  in  time  on  appeal  from  a  justice,  as  re- 
quired by  Pomp.  Laws,  §  6133,  the  circuit  court 
has  no  jurisdiction,  and  cannot  permit  appel- 
lant to  file  a  new  undertaking. — Smith  v.  Cof- 
fin (S.  D.)  70  N.  W.  636. 

§   164.    Parties. 

[al     (Neb.:   1896.) 

One  of  several  defendants  having  sepa- 
rate and  distinct  defense?  may  prosecute  an  ap- 
peal from  justice  court  without  joining  his  co- 
defendants. —  Claflin  v.  American  Nat.  Bank 
05  N.  W.  1056,  46  Neb.  884. 

[b]     (Neb.;    1896.) 

When  the  interests  of  several  defendants 
in  an  action  in  justice  court  are  inseparably  con- 
nected, an  appeal  by  one  brings  up  the  entire 
case.— Claflin  v.  American  Nat.  Bank  (Neb.)  65 
N.  W.  1056,  46  Neb.  884. 

§   165.    Record. 

[a]  (S.  D.;    1895.) 

The  mere  fact  that  the  certified  copy  of 
the  justice's  docket  transmitted  on  appeal  to 
the  circuit  court  fails  to  show  the  receipt  of  a 
notice  of  appeal,  and  the  filing  of  an  undertak- 
ing, does  not  divest  the  circuit  court  of  juris- 
diction.— Warder,  Bushnell  &  Glessner  Co.  v. 
Raymond  (S.  D.)  64  N.  W.  525. 

[b]  (S.  D.;    1896.) 

When  an  appeal  is  taken  from  a  justice's 
court  upon  questions  of  both  law  and  fact,  and 
the  case  is  tried  anew  in  the  appellate  court, 
and  no  statement  of  the  case  is  provided  for, 
the  appellate  court  cannot  review  alleged  er- 
rors of  the  justice's  court. — City  of  Yankton  v. 
Douglass  (S.  D.)  66  N.  W.  923. 

[c]  (S.  D.:   1896.) 

Justices'  Code,  §  6130,  providing  that,  when 
a  party  appeals  to  the  circuit  court  on  questions 
of  law  alone,  he  must  prepare  a  statement  of 
the  case,  and  tile  the  same  with  the  justice, 
which  "must  contain  the  grounds  upon  which 
the  party  intends  to  rely,"  etc.,  is  mandatory; 
and,  in  the  absence  of  such  statement,  the  cir- 
cuit court  has  no  jurisdiction.  —  Tschetter  v. 
Heiser  (S.  D.)  68  N.  W.  744. 
Contradicting  record,  see  ante,  §  148. 

§   166.    Filing  of  transcript, 
[a]     (Neb.;    1896.) 

In  an  appeal  from  justice  or  county 
court,  if  the  appellant  fails  to  file  a  transcript 
within  30  days,  and  a  transcript  is  pro  red  and 
filed  by  appellee,  or  one  has  been  filed  by  appel- 
lant out  of  time,  it  is  proper,  under  Code  Civ. 
Proc.  §  1011.  to  move  to  dismiss. — Schoonover  v. 
Saunders  (Neb.)  67  N.  W.  442. 
48  Neb.  403. 


[b]     (Neb.:    1S96.) 

The  filing  in  the  district  court  of  a  peti- 
tion in  error,  and  the  allowance  of  a  summons 
in  error  to  review  the  judgment  of  a  county 
court,  within  one  year  from  the  date  of  its 
rendition,  are  not,  alone,  sufficient  to  invest  the 
court  with  jurisdiction;  it  being  also  indispen- 
sable, under  Code  Civ.  Proc.  §S  5S4.  586,  592, 
that  there  should  be  filed  a  transcript  of  the 
proceedings  of  the  county  court,  and  that  the 
transcript  be  filed  within  one  year  from  the 
rendition  of  the  judgment. — Dane  County  Bank 
v.  Garrett  (Neb.)  67  N.  W.  884. 
48  Neb.  916. 

§    167.    Issues  tried. 

[a]  (Neb.;    1896.) 

It  did  not  appear  that  defendant,  in  an 
action  in  the  county  court,  was  required  to  file 
the  bill  of  particulars  mentioned  in  Code  Civ. 
Proc.  §  951,  and  there  was  nothing  to  show  that 
he  did  not  interpose  the  defense  of  infancy. 
The  record  transmitted  from  the  county  judge 
to  the  district  court  on  appeal  failed  to  advise 
tlie  latter  court  as  to  what  issues  were  tried 
below.  Held,  that  the  district  court  did  not 
err  in  overruling  plaintiff's  motion  to  strike  out 
a  defense  of  infancy  set  up  in  the  answer. — 
Cobbev  v.  Buchanan  (Neb.)  67  N.  W.  176. 
48  Neb.  391. 

[b]  (Neb.;   1896.) 

In  a  case  brought  to  the  district  court 
by  appeal,  the  rule  restricting  the  parties  to  the 
issues  raised  in  the  lower  court  must  be  invoked 
in  framing  the  issues;  it  cannot  be  invoked 
by  objection  at  the  trial  to  the  introduction  of 
evidence  in  support  of  the  new  issue. — First 
Nat.  Bank  v.  Carson  (Neb.)  67  N.  W.  779. 
48  Neb.  763. 

[C]     (Neb.;    1897.) 

In  an  appeal  from  the  county  court  to  the 
district  court,  the  cause  must  be  tried  on  the 
same  issues  as  were  tried  in  the  county  court, 
unless  some  new  matter  has  arisen  since  the 
trial  there,  such  as  payment,  etc. — Bellamy  v. 
Chambers  (Neb.)  69  N.  W.  770. 

§   168.    Time  of  hearing;  or  trial. 
CWls.;    1S9.">.) 

Rev.  St.  §  2831,  provides  that  the  court 
may,  on  good  cause  shown,  allow  any  proceed- 
ings in  any  action  to  be  taken  after  the  time  lim- 
ited by  statute  or  by  order  of  court  has  expired. 
Section  3706  provides  that  if  neither  party  shall 
bring  an  appeal  from  justice  court  to  a  hearing 
in  the  appellate  court  "before  the  end  of  the 
second  term  after  filing  the  return  of  the  justice 
therein,  such  court  shall  dismiss  the  appeal,  un- 
less it  shall  continue  the  same  by  special  order 
for  cause  shown."  Held,  that  the  appellate 
court  has  discretion,  on  a  proper  showing,  to 
allow  a  continuance  after  the  second  term  from 
the  filing  of  the  return  has  expired,  though  nei- 
ther party  has  previously  brought  the  appeal 
to  a  hearing,  and  its  refusal  to  exercise  such 
discretion  is  reversible  error.  —  Whitham  v. 
Mappes,  62  N.  W.  430,  o9  Wis.  668. 

§    169.    Voluntary  dismissal. 
(Mich.;    TS97.) 

Plaintiff,  after  appeal  from  justice's  court  to 
circuit  court,  where  the  suit  is  for  trial  de  novo, 
and  subject  to  the  same  rules  as  though  original- 
ly brought  there  (How.  Ann.  St.  §  7014),  may 
there  dismiss  the  suit  without  reviving  the  jus- 
tice's judgment,  as  in  case  of  dismissal  of  the 
appeal. — French  v.  Weise  (Mich.)  70  N.  W. 
1101. 

§   170.    Pleadings. 
(Iovra;    1S96.) 

It  is  within  the  discretion  of  the  district 
court,  on  appeal  from  the  board  of  equalization, 
to  allow  pleadings  to  be  filed,  though  the  stat- 
utes make  no  provision  therefor. — Farmers' 
Loan  &  Trust  Co.  v.  City  of  Newton  (Iowa)  66 
N.  W.  7S4. 


•■"     (S  171) 


MTEAL,  IX. 


171.    A  i.  i  of  pleading. 

I M  I    (iowai    1890.) 
In   an     iction  befon 
land  held  b 

ulated  ren 
denied   generally,  and   plei  der  ol    the 

rent  claimed  to  ad  that  the  action  was 

barred   because  1"'   h 

.,    with    plaintiff's    knowledge,    for    more 
than  30  days  after  the  alleged  violation  pi   the 
„  ,|  to  the  districl   court   di 

8    a    subsequent    oral 

by   plaintiff  i"  aecepl  a  smaller  rent 

than  thai  provided  tor  in  the  lease.     Bad,  that 

ivable.— Boos  v.  Dulin 

(Iowa)  68  V  W.  707. 

I  l,  I     (Mlota.i    1896.)  .      ._    , 

ion  in  jnsti 
dared  verbally  for  work  and  lab 

nis.   at  their  request,  during   four  i 
months,  at   $75  th.     Held  that,  on   an 

peal  by  defends i  eir i  ourt,  plaintifl 

could  not  amend  his  declaration  so  as  to  allege 
a  breach   of  :i  eontracl   of   hiring  for  oni 
ironi  November  1st,  at  $900  per  year,  ii 
defendants  discharged  him  on  January  1st  with- 
out  '-aus,'.    Loranger   \.   Davidson   (Mich.)   G8 
N.  \V.  426. 

[e]      (S.  I).;     ISDT.I  . 

On  appeal  on  law  and  facts  from  a  judg- 
iii, 'nt  of  a  justice  in  an  action  tor  the  keep  of 
•  .  the  complaint  was  amended  so  as  to 
show  thai  defendant  was  a  sheriff,  and  as  such 
seized  the  cattle  under  a  writ,  and  delivered 
them  to  plaintiff,  as  bailee,  to  keep  pendente 
lite.  No  contest  was  made  on  the  merits  on 
either  trial,  and  judgment  in  both  trials  went 
against  defendant  individually.  WW'/,  that  the 
imendment  was  not  reversible  error.— Butler 
v.  Ash  is.  D.)  T(i  N.  W.  833. 

[d]  (S.  1).:    1897.) 

On  a  trial  de  novo  on  an  appeal  from  jus- 
tice court  such  amendments  of  the  pleadings 

hied  with  the  justice  or  entered  by  him  in  his 
docket  may  be  allowed  as  might  have  been  al- 
lowed by  him— Butler  v.  Ash  iS.  D.)  7U  N.  W. 
833. 

[e]  twin.;    1895.) 

An  appeal  from  a  justice  to  the  superior 
court  of  Milwaukee,  under  Rev.  St.  §  3768,  is 
triable  as  if  originally  brought  there;  and  the 
court,  under  Rev.  St.  §  'JS.'Ill.  can  amend  the 
proceedings  at  any  time.— Marlett  v.  Doctor 
61  N.  W.  1125.  89  Wis.  347. 

[f]  (Wis.:   1895.) 

A  complaint  in  a  justice's  court  cannot. 
on  appeal  to  the  superior  court,  be  so  amended 
as  to  increase  the  amount  of  damages  claimed, 
and  add  a  new  and  independent  cause  of  ac- 
tion.—Carlson  v.  Stocking  (Wis.)  65  N.  W.  58. 
91  Wis.  432. 

[g]  (Wis.;    1S9G.) 

Under  Rev.  St.  §  2886,  providing  that 
the  relief  granted  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  have  demand- 
ed in  his  complaint,  where,  in  a  replevin  suit 
commenced  in  justice  court,  defendant,  after 
appeal  of  plaintiff  to  the  circuit  court,  withdrew 
his  answer,  plaintiff  was  not  entitled  to  amend 
his  complaint  (.which,  by  section  3739.  is  the 
affidavit)  so  as  to  increase  the  amount  alleged 
therein  as  the  value  of  property,  and  to  judg- 
ment, in  case  of  nondelivery  of  the  property,  to 
the  amount  of  the  amended  complaint.— Geer  v. 
Holcomb  i  Wis.  i  66  N.  W.  793. 
92  Wis.  661. 

§   172.    Review — Objections  not  raised  be- 
fore justice. 

lal     (Mich.;    1896.) 

A  judgment  rendered  by  a  justice  of  the 
peace  will  net  be  reversed  because  the  testi- 
mony admitted  was  not  the  best  evidence,  if  no 
objection  was  made  to  it  on  the  trial.— Martin 
v.  Smith  (Mich. i  66  N.  W.  61. 


I  I,  |      i  N.I,.:     1893.) 

Where   a    petition    was   61ed   in   th< 
triet  court  It  from  the  county 

court,  it  wi  is  to  overrule  a  demurrer 

i.  petition  because  the  qui  tented 

by    tie  ■     had    not    been    urged    in    the 

county  ci  irl  Thompson  v.  Campbell  (Neb.)  61 
N.  \V.  725,  13  Neb,  556. 

[oj     (Neb.)    1895.) 

A    partj    to  an   action  in  jast 
who  fai  iect  to  the  receiving  of  the  ver- 

dict on   the  ground   that  Ml 
absent,   could   not   raise   that   ground  of  objec 
ror   in    the   district   court,    .tones  v. 
.    v  VV.  194,  46  Neb.  575. 
|d]     (N.I..:    1890.) 

Objection   tl  it    o    plaint  D    has   not  sued 
in    his    full    Christian    name    may    be    firsl 

in    the    district    lit    on    appeal    from    j 

court.    Small  v.  Sandal)  (Neb.)  (17  N.  W.  156. 
48  Neb.  318. 

§    173.    Presumptions. 

(Midi.:    1896.) 

Under   How.   Ann.  St.   §  7008,   requiring 
a  just  i  peace,  in  bis  return  to  the  ,-ir- 

cuit  court    ::  :il.   (o   give  copies  of 

the  pleadings,  if  in  writing,  where  the  return 
die-  UOl  -how  and  the  record  dues  not  state 
whether   the   pli  B  re   writ  ten   or   I 

it  will  be  presumed  that  they  were  verbal.  - 
Kerr  v.  Bennett  (Mich.)  67  X.  \V.  504. 


§   174. 


Waiver  of  objections. 


(Neb.  I   1S9G.) 

After  both  parties  to  an  appeal  from  jus- 
tice court,  taken  within  the  prescribed  time,  ap- 
pear in  the  appellate  court,  and  tile  pleadings, 
ami  notice  the  case  for  trial,  without  objections, 
neither  can  question  the  validity  of  the  appeal. 
Claflin  v  American  Nat.  Bank  (Neb.)  65  N. 
VV.  in.",.;.  46  Ni  b.  884. 

§    175.    Decision. 

[a]     (Mich.;   1895.) 

On  appeal  from  a  judgment  of  a  justice 
court  for  the  jurisdictional  amount,  judgment 
may  be  rendered  for  that  amount,  with  interest 
from  the  date  of  the  judgment  below,  without 
amending  the  ad  damnum  clause. — Stanley  v. 
Andersen  (Mich.)  65  N.  W.  247. 

[1>]     (Minn.;    1S97.) 

Where,  in  a  suit  on  a  note  in  a  justice 
court,  the  maker  admitted  execution,  but  al- 
leged usury,  and  plaintiff  introduced  the  note 
in  evidence"  and  rested,  and  defendant  also  rest- 
ed, and  the  justice  erroneously  rendered  judg 
ment  for  defendant,  on  appeal,  on  questions  of 
law  alone,  the  court  should  have  rendered  judg- 
ment on  the  merits  in  favor  of  plaintiff,  ami  not 
merely  reversed  the  judgment  of  the  justice. 
Thorson   v.  Sauby  (Minn.)  70  N.  W.   10S3. 

[c]  (Neb.;    1895.) 

In  an  action  begun  in  the  county  court, 
that  court  made  an  order  sustaining  an  attach- 
ment, and  rendered  judgment  in  the  action  for 
plaintiff.  Defendant  took  the  case  to  the  dis- 
trict court,  assigning  error  in  both  orders.  The 
district  court  reversed  the  judgment,  but  made 
no  express  order  in  relation  to  the  order  sustain- 
ing the  attachment.  Defendant  did  not  except 
to  this  ruling,  and  did  not  thereafter  call  on 
the  district  court  to  rule  on  the  order  sustain- 
ing the  attachment.  Held,  that  this  amounted 
to  an  affirmance  of  the  order  of  the  county 
court  sustaining  the  attachment,  and  justified 
the  district  court  in  refusing  to  entertain  an 
independent  motion  to  discharge  for  the  same 
reasons  as  alleged  in  the  motion  in  the  county 
court.— Stutzner  v.  Printz  (Neb.)  61  N.  W.  620. 
43  Neb.   306. 

[d]  (N'eb.;    1895.) 

Where,  on  a  failure  of  appellant  to  file  a 
transcript  on  appeal  from  a  justice's  judgment, 
the  appellee  files  the  same,  the  district  court  can, 
on    its   own    motion,   either   dismiss    the    appeal, 
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or  give  judgment  for  the  appellee.— Scott  v.  Bur- 
rill  (Neb.)  62  N.  W.  1093. 
44  Neb.  755. 

[e]  (Neb.;    1890.) 

On  appeal  from  the  judgment  of  the 
county  judge  in  an  action  win  rein  lie  exer- 
cised the  ordinary  jurisdiction  of  a  justice  of 
the  peace,  the  district  court  could  not,  on  dis- 
missing the  appeal  for  the  reason  that  the  judg- 
ment was  one  for  costs  alone,  and  hence  not 
appealable,  remand  the  cause  to  the  county 
court  for  final  judgment.  —  Best  v.  Stewart 
(Neb.)  07  N.  W.  SSI. 
48  Neb.  859. 

[f]  (S.  D.;    1895.) 

On  appeal  from  justice  to  county  court 
on  questions  of  law-  only,  the  appellate  court 
may  "set  aside,  affirm,  or  modify"  the  judgment 
appealed  from,  or  may  order  a  new  trial  in  the 
justice  court  (Comp.  Laws,  §  6130),  but  cannot 
set  aside  the  judgment,  and  render  a  new  judg- 
ment on  the  merits  against  the  opposite  party. — 
Cousrhran  v.  Wilson  (S.  D.)  63  N.  W.  774. 

[g]  (S.  D.i    1895.) 

Under  Comp.  Laws,  5  5070,  providing  for 
a  trial  de  novo  on  appeal  to  the  circuit  court  on 
questions  of  law  and  fact  from  an  order  of  pro- 
bate court  appointing  a  guardian  for  a  minor, 
the  circuit  court  has  power,  after  retrying  the 
case,  to  pronounce  judgment. — Kngle  v.  Sorks  (S. 
D.)  64  N.  W.  132. 


8   176. 


Dismissal  of  appeal. 


Under  Code,  §  4702.  providing  that, 
where  an  appeal  is  taken  from  a  justice's  court 
in  a  criminal  c;.se,  the  cause  shall  be  tried 
anew  in  the  district  court  without  regard  to 
technical  errors;  and  section  4703,  declaring 
that  no  appeal  from  a  justice's  court  shall  be 
dismissed,— the  failure  of  a  justice  to  make 
proper  and  timely  entries,  and  to  order  a  sec- 
ond trial  until  nine  days  after  the  first  jury 
was  discharged,  does  not  affect  the  rights  of 
the  parties  after  an  appeal  to  the  district  court 
has  been  taken. — State  v.  Valure  (Iowa)  64  N. 
W.  280. 

[1>]     (Mich.;   1S9C.) 

Under  How.  Ann.  St.  §  7014.  relating  to 
appeals  from  a  justice  to  the  circuit  court,  and 
providing  that  "on  filing  the  return  of  the  jus- 
tice the  circuit  shall  become  possessed  of  the 
cause  the  same  as  if  it  had  been  originally  com- 
menced in  said  appellate  court."  appellant  can- 
not dismiss  his  appeal  against  appellee's  objec- 
tions—Peterson  v.  Frey  (Mich.)  67  N.  W.  974. 

[c]     (Mich.;    1S96.) 

Under  How.  Ann.  St.  §  7021, providing  that, 
on  dismissal  or  discontinuance  of  an  appeal  from 
a  justice,  the  court  shall  enter  judgment  in  fa- 
vor of  appellee  for  costs,  where  the  court  makes 
an  erroneous  order  permitting  an  appellant  to 
discontinue  his  appeal  on  payment  of  part  of  the 
costs  only,  the  remedy  of  the  appellee  is  by  mo- 
tion to  set  such  order  aside,  and  not  by  a  motion 
based  thereon  for  judgment  for  full  costs. — Swe- 
gles  v.  Donovan  (Mich.)  68  N.  W.  649. 

|d|     (Minn.;    1890.) 

On  dismissing  an  appeal  from  justice  court 
because  of  the  failure  to  file  a  return,  the  district 
court  cannot  enter  against  defendant  a  judgment 
of  affirmance,  in  which  is  included  the  supposed 
amount  of  the  justice's  judgment,  under  Gen.  St. 
1894,  §  5071,  as  amended  by  Laws  1S95,  c.  24, 
providing  that,  where  an  appeal  is  allowed  by  a 
justice,  and  "a  return  thereof  made  to  the  district 
court,"  on  dismissing  it  for  any  cause  the  district 
court  shall  enter  a  judgment  of  affirmance. — 
Rowell  v.  Zier  (Minn.)  69  N.  W.  222. 

[e]     (N.  D.;   189G.) 

An  order  of  the  district  court,  entered 
in  its  minutes  by  the  clerk,  directing  the  dis- 
missal of  an  appeal  taken  to  that  court  from  a 
judgment  of  the  county  court,  does  not  accom- 
plish the  dismissal  without  the  entry  of  a  judg- 
.  ment   in   the   district   court   upon    such    order, 


whether  or  not  the  motion  to  dismiss  was  made 
by   appellant.  — field   v.   Great   Western   Eleva- 
tor Co.  (X.  D.i  07  N.  W.  147. 
5  N.  D.  400. 


X.   REVIEW. 

See.  also.  "Certiorari,"  §  8. 

( >r  questions  of  law,  see  post,  §§  262.  203. 

i  M  action  fqr  injuries  to  servant,  see  "Master  and 
Servant."    §   55. 

■ to  abate   liquor  nuisance,   see   "Intoxicating 

Liquors,"  §  52. 

Of  condemnation  proceedings,  see  "Eminent  Do- 
main." §§  23,  24. 

Of  contempt  proceedings,  see  "Contempt,"  §  18. 

of  derision  of  board  of  equalization,  see  "Taxa- 
tion," §  46. 

Of  divorce  proceedings,  see  "Divorce,"  §  19. 

Of  guardianship  accounting,  see  "Guardian  and 
Ward,"  §  11. 

Of  partnership  accounting,  see  "Partnership," 
§33. 

Of  proceedings  for  accounting  by  executor  or  ad- 
ministrator, see  "Executors  and  Administra- 
tors," §  32. 

on  claims  against  decedents'  estate,  see  "Ex- 
ecutors and  Administrators,"  §  24. 

Of  report  of  referee,  see  "Reference,"  §  7. 

Of  taxation  of  costs,  see  "Costs,"  §  26. 

Of  will  contest,  see  "Wills,"  §§  29,  30. 


1.  IN  GENERAL. 

Time  and  manner  of  bringing  objections  to  at- 
tention of  lower  court,  see  ante,  §§  74-86. 

§    177.   In  general. 

[a]  (lovra;   1895.) 

Where  no  appeal  was  taken  by  appellee, 
objections  not  embraced  within  the  conclusions  of 
law  on  which  the  judgment  is  based  will  not  be 
considered. — Fred  Miller  Brewing  Co.  v.  Coun- 
cil Bluffs  Ins.  Co.  (Iowa)  63  N.  W.  565. 

[b]  (Iowa;    1890.) 

Where  a  question  presented  by  a  party 
has  been  adversely  ruled  on  by  the  trial  court, 
an  appeal  must  be  taken  from  such  ruling  in  or- 
der to  present  it  for  review. — Findlay  v.  Car- 
son (Iowa)  66  N.  W.  759. 

lc]     (Minn.;    1895.) 

( >n  appeal  irom  a  judgment  without  a  set- 
tled case  or  bill  of  exceptions,  the  findings  of  fact, 
conclusions  of  law,  and  order  for  judgment  are 
immaterial  so  far  as  they  award  the  prevailing 
party  any  greater  relief  than  the  judgment  it- 
self.—Johnson  v.  Deforge  (Minn.)  63  N.  W.  174. 
61  Minn.  72. 
[«1]     (Neb.;   1895.) 

Where,  in  ejectment,  the  evidence  fails 
to  show  that  plaintiff  has  any  title,  questions  of 
law  raised  by  him  wdll  not  be  examined. — 
Wildinan  v.  Shambaugh  (Neb.)  61  N.  W.  57S. 
43  Neb.  371. 

[e]     (Neb.;   1-896.) 

Where  a  county  court  makes  an  order 
in  reference  to  the  disposition  of  the  assets  of 
a  decedent's  estate,  having  at  the  same  time 
jurisdiction  of  the  subject-matter  and  the  par- 
ties, the  supreme  court  will  not  pass  upon  the 
validity  of  such  order,  unless  presented  for  re- 
view by  a  direct  proceeding. — Fitzgerald  v. 
Fitzgerald  &  Mallory  Const.  Co.  (Neb.)  07  N. 
W.   158 

48  Neb.  386. 

§   178.    Constitutional  question, 
[a]     (Minn.;    1894.) 

The  question  whether  the  provision  of 
Laws  1893,  c.  200,  §  S,  that,  after  an  assess- 
ment for  city  improvements  has  been  confirmed 
by  the  court,  it  shall  be  enforced  and  collected 
in  the  manner  other  assessments  by  the  same 
municipal  corporations  are  enforced  and  collect- 


95    (§  178) 


APPEAL,  X.  L. 


(§  182)    96 


t*  Ing  local  or  Bpeeial  Legislation, 

wjii  not  bi nsidered  on 

confirming    issessmei  !  '"l1'11'. 

in  N    \V.  678,  59  Mil  a    522;    Eti  mold     ■ .  City 
1,1.,    in  re  Piedmonl  Ave.  Bast,  la.; 
Scoville  v-  Oitj  »r  Duluth,  id. 

lb]     (Neb.  I    18960  ...    .• 

Where  the  question  "(  the  constil 
alitv  ,,i    the  .hi   under  which   the  action  was 
i  was  attempted  i  1  ",llv    ,v 

objecting  to  the  admission  of  evidi 
,,„.    „,  titi,  m    error    the    briei    oi    the 

plaintiff   in  error  failed  to  state  the  particular 

gecti f   the   constitution    clan I    to   be   m- 

l.   the  question   will  not  be  considered.- 
.  v.  Summers,  64  N.    W.    L086,   46  Neb. 
308. 

§   179.    Matters  not  submitted  on  motion 
for  new  trial. 

(Mien.)    isjk;.) 

\  statement  claiming  to  contain  all  the  un- 
disputed items  on  both  sides  of  an  account 
troversy,  which  waj  ool  submitted  to  the  court  be- 
low on  a  motion  for  k  new  trial  will  not  be  con- 
sidered on  appeal.— Rohde  v.  Biggs  (Mich.)  00 
N.  W.  331. 


S   180.    Extent  of  review. 

[a]     (Iowa;    1896.)  _      .      .    , 

lu  an  action  to  recover  from  H.  tne  nai- 

,e  of  the  price  of  land,  the  rest  of  the  price 

having  been  applied  to  discharge  liens  as  pro 
videdby  the  parties,  II.  declined  to  pay.  on  the 
Bd  thai  defendant  C.  bad  a  judgment  hen 
igainst  it.  which  was  not  included  in  the  hens 
alreed  to  be  paid.  The  petition  which  stated 
the  facts  under  which  C.'s  judgment  was  ob- 
tain. -,l.  and  alleged  that  the  same  was  void,  was 
demurred  to  by  O.i  and,  his  demurrer  being 
sustained,  plaintiff  excepted,  and  refused  to  plead 
further.  Thereupon  H.  filed  a  supplemental  an- 
swer, pleading  the  adjudication  on  C  s  demur- 
rer- and,  the  cause  being  submitted  on  an 
agreed  statement  of  facts,  the  court  held  C.  s 
judgment  a  lien  on  the  land,  and  adjudged  that 
the  same  be  discharged  with  the  balance  of  the 
purchase  money;  such  decree,  which  was  the 
milv  judgment  entered,  reciting  that  the  whole 
cause  was  submitted  on  a  written  agreement  of 
facts  signed  by  the  attorneys  of  the  parties. 
Plaintiff  appealed  "from  the  judgment  and  de- 
cree entered  in  the  above-entitled  cause.  UeUL, 
that  the  judgment  appealed  from  included  the 
adjudication  on  the  demurrer.  —  Hen  kle  v. 
Holmes  (Iowa)  66  N.  W.  910. 

lb]     (Iowai    1S07.)  .  . 

An  appeal  from  an  order  striking  an  amend- 
ment of  the  complaint  from  the  tiles  brings  up 
for  review  an  order  for  a  change  ol :  venue  made 
at  the  same  time.— Kay  v.  Pruden  (Iowa)  bJ  IN. 
W.    1137. 

[c]  (Iowa:   1807.) 

On  appeal  from  a  final  judgment  the  court 
mav  review  an  interlocutory  judgment  rendered 
more  than  six  months  before  the  appeal  was 
taken.— Lesure  Lumber  Co.  v.  Mutual  lire  ins. 
Co.  i  Iowa  I  70  N.  W.  701. 

[d]  (Minn.;    189(S.) 
Where   the   question   whether   the    place   of 

trial  had  been  legally  changed  was  raised  by  ob- 
jecting to  the  hearing  of  a  demurrer  to  the  com- 
plaint in  a  county  which,  if  the  action  had  been 
removed,  was  not  the  proper  county,  the  question 
is  reviewable  on  appeal  from  an  order  overruling 
the  demurrer.— Flowers  v.  Bartlett  (Minn.)  08  N. 
W.  976. 

[e]     (Minn.;    1897.) 

Where  a  cross  complaint  was  demurred  to 
on  two  grounds:  First,  that  several  causes  of 
action  were  improperly  joined;  and,  second, 
that  it  did  not  state  a  cause  of  action— and  the 
court  erroneously  sustained  the  demurrer  on 
the  first  ground,  and  failed  to  dispose  of  the 
second   ground,    the    court,    on    appeal,    cannot 


,  the  purposeo 

\,„  u  Itailroader  v.  Prior  (Minn.)   rO 

N.  u 

If]     IN,- 1,.;     isi>.-,., 

Where  reliel   is  sought  in  equity  on  two 

distinct  gn  unds,  and  it  is  shown  by  the  r -a 

ii,  ,i  the  dei  ree  for  plaintiff  rests  on  one  ground 

,,,l  ,|,:,i  the  coni  decision  on 

i  ner,  the  examination  on  appeal   will  be 

i   ,,,   .  i,  I   bj   the  d 

court.-   Ooombs  v.  MacDonald  (Neb.)  62  N.  W. 

n     i:;  Neb.  632. 

|B]     (N.-l..;    1895.)  .. 

(lii  appeal   from   a  refusal   to  set  aside   a 

sale  on 

pi     on      fit  i"  the  an.  nt oi   the 

i    below   in    the   tion    for   thai    purpose.— 

Hoo] ''•''  (Neb.)  63  N.  W.  135. 

45  Neb.  67. 

£U1     (Heb.i    1890.) 

In  a  proceeding  in  error  from  a  decree 
confirming  a  judicial  sale,  the  merits  of  the  de- 
cree under  whii  b  the  sale  was  lot  be 
inquired  into.  Bi  atrii  e  Taper  I  i  B  ii1  Iron 
Works,  65  N.  W.   1059,  46  Neb.  I 

1H    (N.  ».;    1894.)  . 

When  one  appeals  for  a  new  trial  of  a 
case  in  the  appellate  tribunal, 
is  open  ii>  investigation,  and  not  merely  that 
portion  of  the  judgment  which  is  adverse  to 
appellant.— Tyler  v.  Shea  (N.  D.)  01  N.  «  . 
4  OS. 

4  N.  D.  377. 


til      (S.  D.;    1894.) 

An  order  for  temporary  alimony  can- 
not be  reviewed  as  an  intermediate  order  on 
an  appeal  from  the  judgment  and  order  denying 
a  new  trial.— "Williams  v.  Williams  (S>.  D.)  01  -V 
W.  38. 

6  S.  D.  284. 

[k]     (S.  D.;    1896.)  .   ,  ,     . 

An  order  denying  a  new  trial,  made  be- 
fore judgment,  is  reviewable  on  appeal  from  the 
judgment,  where  the  order  is  assigned  as  error. 
-Granger  v.  Roll  (S.   D.)  62  N.  W.  9<0. 
6  S.  D.  611. 

II]     (S.  D.;    1897.)  , 

On  appeal  from  the  judgment  alone,  no  ap- 
peal being  taken  from  the  order  denying  a  new 
trial  the  sufficiency  of  the  evidence  to. support 
the  findings  of  fact  wiU  not  be  reviewed.— 
Taylor  v.  Bank  of  Volga  (S.  D.)  70  N.  W.  834. 

Iml     (Wis.:    1895.)  .  .„       ,  _    . 

The  right  of  a  receiver  of  a  millers  mutu- 
al insurance  company  to  make  an  assessment 
cannot  lie  questioned  when  the  order  appointing 
him  has  not  been  appealed  fronr-Seamans  v. 
Millers'  Mnt.  Ins.  Co.  (Wis.)  03  N.  W.  10o9. 
90  Wis.  490. 
In]     (Wis.;    1890.) 

Matters  arising  after  judgment,  such  as 
a  claim  that  a  portion  of  a  judgment  has  been 
paid,  pending  appeal  by  defendants  not  appealing, 
will  not  be  considered— Belden  v.  Hurlbut  (Wis.) 
69  N.  W.  357. 

§   181.    On  appeal   from   decision   on 

motion  for  new  trial. 

(Minn.:    1S96.)  ,  .       .   ..  _ 

An  order  allowing  an  amendment  of  the 
complaint,  made  before  the  trial,  and  not  as  a 
part  of  it.  cannot  be  reviewed  on  appeal  from 
an  order  denying  a  motion  for  a  new  trial.— 
Minneapolis.  St.  P.  &  S  S  M  Ry.  Co.  v.  Home 
Ins.  Co.  (Minn.)  66  N.  W.  132. 
64   Minn.  61. 

Motion  for  new  trial  made  after  judgment,  see 
ante,  §  8G. 

§   182.    Necessity   of   obtaining  ruling  of 
lower   court. 

la]     (Iowa;   1S95.)  . 

Where  the  record  shows  that  a  motion, 
the  alleged  ruling  on  which  is  assigned  as  error, 

was  not  passed  ou  by  the  court,  it  will  be  pre- 
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suined  that  the  motion  was  not  called  to  the 
court's  attention,  and  that  the  ruling  was  ^waiv- 
ed.— Corey  v.  Gillespie  (Iowa)  02  N.  W.  S37. 

[b]  ilmviii    1896.) 

Where  the  record  does  not  disclose  that 
objections  to  the  form  of  a  motion  for  a  new 
trial  on  the  ground  of  Eewly-discovered  evidence 
was  passed  on  by  the  trial  court,  the  question 
will  not  be  considered  on  appeal. — Means  y. 
Yeager  (Iowa)  65  N.  W.  993. 

[c]  (Iowa;   1896.) 

Where  the  record  discloses  no  ruling  on 
a  party's  objection  to  the  introduction  of  testi- 
mony, an  exception  thereto  cannot  be  consid- 
ered— Nagle  v.  Fulmer  (Iowa)  67  N.  W.  369. 

[d]  (Iowa;    1S9T.> 

Assignments  of  error  not  based  on  the  ac- 
tion of  the  lower  court  will  not  be  considered. 
—Boyd  v.  Watson  (Iowa)  70  N.  W.  120. 

[e]  (Neb.;    1895. 

Where  the  record  does  not  show  any  rul- 
ing by  the  court  ou  a  motion  for  judgment  "non 
obstante  veredicto,"  there  is  nothing  in  relation 
to  such  motion  to  be  reviewed. — Barr  v.  Kim- 
ball, 62  N.  W.  196,  43  Neb.  766. 

Objections   and    issues   not    raised    below,    see 
post,  §§  193-201. 

§   183.    Reasons     for     decision    of    lower 
court. 

[a]  (Iowa;    1895.) 

Where  defendant's  motion  for  a  verdict, 
containing  several  grounds,  is  sustained  gener- 
ally, the  ruling  of  the  court  must  be  sustained, 
if  any  one  of  the  grounds  is  well  taken. — Dungan 
v.  Iowa  Cent.  Ry.  Co.  (Iowa)  64  N.  W.  762. 

[b]  (Iowa;   1S96.) 

On  an  appeal  from  an  order  sustaining 
a  motion  for  a  new  trial  mi  the  ground  that  the 
court  erred  in  applying  the  doctrine  of  contrib- 
utory negligence,  and  in  submitting  that  ques- 
tion to  the  jury,  appellee  cannot  urge  that  the 
motion  was  properly  sustained  because  some  of 
the  instructions  on  that  issue  were  erroneous. — 
Stuber  v.  Gannon  (Iowa)  67  N.  W.  105. 

[c]  (Minn.;    1.896.) 

The  fact  that  an  erroneous  reason  is  as- 
signed by  the  trial  court  for  granting  a  new 
trial  is  no  ground  for  reversing  the  order,  if  it 
was  properly  granted  on  another  ground. — Mor- 
row v.  St.  Paul  City  Ry.  Co.  (Minn.)  67  N.  W. 
1002. 

[d]  (Neb.;   1896.) 

Where  a  district  court  has  properly  dis- 
missed an  appeal  from  a  justice  of  the  peace, 
such  order  of  dismissal  wiif  not  be  reversed 
merely  because  a  bad  reason  was  assigned  for 
the  decision. — Denslow  v.  Dodendorf  (Neb.)  66 
N.  W.  409,  47  Neb.  32S. 

[e]  (Neb.;    1896.) 

It  is  not  ground  of  reversal,  in  favor  of 
a  party  who  complains  of  a  ruling  by  which  a 
general  objection  to  some  offered  evidence  was 
sustained,  that  the  objection  was  not  specific. 
if  the  evidence  which  was  objected  to  was  for 
any  reason  properly  excluded. — Imhoff  v.  Rich- 
ards (Neb.)  67  N.  W.  483. 
48  Neb.  590. 

§   184.    Adhering  to   theory   pursued   bo- 
low. 

[a]  (Iowa;   1895.) 

Plaintiff  alleged  that  defendant  company 
had  notice  of  the  defective  sidewalk  on  its  prem- 
ises by  which  he  was  injured,  and  the  case  was 
tried  on  the  theory  that  notice  was  necessary  to 
hold  defendant  liable.  Held  that,  plaintiff  not 
having  requested  a  charge  that  no  notice  was 
necessary,  he  could  not  on  appeal  avail  himself 
of  an  alleged  error  in  charging  that  notice  was 
necessary. — Moloney  v.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa)  03  N.  W.  690. 

[b]  (Mich.:   1897.) 

Where  the  answer  to   a   bill   to   quiet  title 
asserts   rights    of   defendant   in   the    premises, 
4  X.W.DIG.^i 


defendant  cannot,  on  appeal,  disclaim  interest, 
and  have  the  bill  dismissed  because  be  is  not  a 
proper  partv. — Vier  v.  City  of  Detroit  (Mich.) 
70  N.  W.  139. 

[c]  (Xeb.;    1897.) 

Where,  in  an  action  by  receiver  of  an  in- 
solvent bank  against  one  who  had  transferred 
his  stock  for  the  balance  of  the  subscription, 
the  contention  is  that  his  liability  resulted  from 
fraud  in  the  transfer,  he  cannot  be  made  lia- 
ble on  appeal  on  a  different  theory. — Morrill  v. 
Crawford  (Neb.)  70  N.  W.  954;  Same  v.  Shaw, 
Id. 

[d]  (S.  D.;    1897.) 

An  appellate  court  will  not,  for  the  pur- 
pose of  reversal,  adopt  a  theory  different  from 
that  upon  which  the  action  was  tried  in  the 
court  below. — Noyes  v.  Brace  (S.  D.)  70  X.  W. 
846. 

§   185.    Basing        contention        on        new 
grounds. 

[a]  (Minn.;   1895.) 

An  appellant  is  bound,  on  appeal,  by  the 
attitude  taken  by  him  through  his  attorney  on 
the  trial  as  to  the  nature  of  the  action,  though, 
on  appeal,  he  is  represented  by  a  different  at- 
torney.—Peteler  Portable  Railway  Manuf'g  Co. 
v.  Northwestern  Adamant  Manuf'g  Co.  (Minn.l 
61  X.  W.  1024. 

60  Minn.  127. 

[b]  (Minn.;    1S95.) 

Where  a  partnership  suing  for  a  conver- 
sion admitted  that  defendant  seized  the  proper- 
ty in  attachment  against  one  of  the  partners, 
and  that  the  attachment  was  valid,  and  sought 
to  recover  on  the  ground  that  the  interest  of 
one  partner  in  the  partnership  property  could 
not  be  levied  on  under  process  against  him 
alone,  it  could  not  on  appeal  urge  that  the  court 
erred  in  ordering  judgment  for  defendant  on 
such  admissions,  without  further  evidence,  on 
the  ground  that  plaintiff  had  a  right  to  prove 
a  subsequent  wrongful  conversion  which  would 
render  defendant  a  trespasser  ab  initio.— Mo- 
quist  v.  Chapel  (Minn.)  64  N.  W.  567. 
62  Minn.  25S. 

[C]      (N.  D.;    1S94.) 

Where,  on  a  motion  to  direct  a  verdict 
for  plaintiff,  the  attention  of  the  court  and  op- 
posing counsel  was  directed  to  certain  specific 
grounds,  no  other  grounds  will  be  considered  in 
reviewing  the  ruling  on  the  motion. — First  Nat- 
Bank  v.  Laughlin  (N.  D.)  61  N.  W.  473. 
4  N.  D.  391. 

§   186.    Raising  new  grounds  to   support 
decision. 
(Mich.:    1896.) 

Where,  in  an  action  for  slander,  a  ver- 
dict for  defendant  was  erroneously  directed, 
on  the  ground  that  the  communication  was  priv- 
ileged, the  judgment  will  not  be  sustained  on  ap- 
peal because  the  evidence  shows  the  action  to 
have  been  barred  bv  limitations. — Gam  v.  L/oek- 
ard  (Mich.)  65  X.  W.  7G4. 

§   187.    Who   may   allege   error   or   assert 
objections, 
[al     (Iowa:    1S97.) 

Where  plainti.f  draws  out  evidence  as  to 
a  matter  not  pleaded,  and  defendant  introduces 
evidence  without  objection  in  response  thereto, 
plaintiff  cannot  complain  that  the  court  erred 
in  treating  the  matter  as  in  issue. — Bennett 
State  Bank  v.  Schloesser  (Iowa)  70  X.  W.  7".".. 

[b]  (Mich.;    1897.) 

Plaintiff  cannot  complain  of  the  submit- 
ting to  the  jury  of  the  terms  of  a  lease,  the 
writing  having  been  excluded  on  his  objection, 
and  the  oral  testimony  not  having  been  ob- 
jected to. — Hirschfield  v.  Franks  (Mich.)  70  X. 
W.  S94. 

[c]  (Minn.;    1897.) 

Erroneous  conclusions  of  law  in  respect  to 
the  rights  of  one  defendant  are  not  ground  of 


99     (§   1-7) 


Aii'i  \i  .  v  i  B. 


(g  l'J3)     100 


i   who  ^ 

1      i  man       V.       Sch 

■i.)  To  N.  W.  mt:,. 

I  <l  I     [Neli.i    1896.) 

\\  hi  itting  tin'  jury  to  take 

ill.,  account  Bued  on  to  tneir  room 

olely    bocni  |  i   failure   to  give 

evidem  i  tory  of   the  pi  i 

ppeaL— Hickman    v.    I.ayne 


(Neh  i  66  v  w 
-17  Neb.  177. 


It- I     i\fl>.-.    1896.) 

Only  a  ling  can  obtain  relief  on  ap- 

Rogi  rs  v.  Central  Loan  &  Trust  Co.  (Neb.) 
68  N.  W.  1048. 


188. 


Right   of  appellee. 


Ill]      lliilMI;     1806.) 

An  appellee  cannol  complain  of  a  part  ot 
it  decree  from  which  he  has  not  appealed.— Car- 
biener  v.  Montgomery  (Iowa)  (it;  X.  \V.  900. 

|i.|     (Mlfh.:    IMil.i 

On  an  appeal  by  one  party  only  il thei 

party  cannot  raise  objections.  —  Campbell  v. 
Smith  Al  ch  I  61   V  W.  634. 

103  Mich.  427. 

§    189.    Estoppel  to  allege  error. 

|nl     (Minn.:    1896.) 

\\  I  ere  a  partj  objected  to  the  admission  of 
hooks  of  account  on  the  ground  that  they  were 
not  properly  authenticated  under  the  statute,  he 

ca t   urge  on  appeal  that   tit*-  statute  was  in- 

applicable,  and  thai  they  should  have  been  au- 
thenticated according  to  the  common-law  rule.— 
Levine  v.  Lancashire  Ins.  Co.  (Minn.)  08  N.  W. 
855. 

|l>]    (Neb.;    is<»<;.> 

A  party  cannot  predicate  error  upon  a 
ruling  which  he  procured  to  be  made. — Norwegian 
Plow  Co.  v.  Bollman,  66  N.  W.  292,  47  Neb. 
186. 

§   190.    Law  of  the  case. 
(Iowa;    lsjxi.i 

Where  instructions  in  regard  to  the  meas- 
ure of  damages  arc  unobjected  to,  they  become 
the  law  of  the  case,  and  therefore  the  exclusion 
of  evidence  material  in  view  of  the  rule  of  dam. 
ages  so  laid  down  requires  a  reversal,  irrespec- 
tive of  whether  such  rule  was  correct  or  not. — 
Bldridge  v.  Stewart  (Iowa)  66  N.  W.  S91. 

S    191.   Second   appeal. 

[a]     (Mich.;    1895.) 

Whore,  on  a  second  appeal,  the  evidence 
is  the  same  as  on  the  prior  appeal,  and  the  rec- 
ord  does  not  differ  in  any  particular  from  the 
former  record,  the  decision  on  the  prior  appeal 
is  res  judicata. — Apsey  v.  Detroit,  L.  &  N.  R. 
Co.  (Mich.)  62  N.  W.  992. 

104  Mich.  646. 
lb]     l  Midi.:    1S98.) 

Where  a  declaration,  during  two  trials  in 
the  circuit  court  and  one  trial  in  the  supreme 
court,  is  treated  by  the  parties  and  the  courts  as 
containing  a  count  for  false  imprisonment,  it  is 
too  Irte  on  a  second  appeal  to  claim  that  the 
declaration  does  net  contain  such  count,  and 
that  the  count  is  one  for  malicious  prosecution. 
—Moore  v.  Thompson  (Mich.)  66  N.  W.  51. 
]«•]     (Mich.;    isjiu.i 

On  appeal  from  an  order  sustaining  a 
demurrer  to  the  complaint  in  a  proceeding  to 
dissolve  a  corporation  under  3  How.  Ann.  St. 
c.  124a,  the  act  was  declared  constitutional. 
Heli}.  that  the  decision  became  the  law  of  the 
case,  and  the  question  of  the  constitutionality 
of  the  act  could  not  be  reconsidered  on  appeal 
from  a  decree  on  the  merits. — Brown  v.  i'on- 
tiac  Min.  Co.  (Mich.)  67  N.  W.  546;  Same  v. 
Mesnard  Min.  Co.,  Id. 

[d]     (Mich.;    1S97.) 

A  ruling  on  appeal  becomes  the  law  of 
the  case  on  retrial,  and  is  not  reviewable  on  a 


d    appeal,  4    (Mich.) 

70  X.  W.  419. 
|.|     (Mlnu.i    ivid.i 

An  cannot  be  o 

on  a   second   appeal  as  to   matters   inrolved  in 
i  I       itc  (Minn.) 

69  X.  \V.  025;  8t  Paul  Trait  Co., 

Id.;    Appi  ion,   Id. 

If]     I  n.i..;    is:i,-..i 

Where  a  ea  ■    on  appeal   was  rem 

generally  for  new  trial,  ana  thi  itions 

ated  on   the  second   trial,  the  appel- 

!    bound   to   foil  "us  on 

,    .a  the  fir 

City  of  Hastings  v.  Foxwortby  (Nub.i  S3  X.  W 

45  Neb.  676. 
[el     (Web.i    1896.) 

Decisions    upon    points    involved    in    a 
case  on  a  former  appeal  hi  law  of  the 

mil  will  not,  as  a  rule,  i»'  re-examined 
Fuller  v    Cunningham  (Neb.)  07  X.  W.  879. 
-is  Neb.  857. 
I  i.  I     in.  ii  :    1896.) 

On  a    lecond   appeal  the  supreme  coari 
will  not  review  a  question  decided  on  the  former 
appeal.— Tanderup  v.  Hansen  (S.  D.)  UU  X.  \\ 
1073. 


2.  REVIEW    OX   APPEAL   FROM   INTER- 
MEDIATE COURT. 

See,  also,  ante,  §  35. 

Xecessity  of  motion  for  new  trial,  see  ante,  §  81. 

§   192.    Matters  not  apparent  of  record. 
(Neb.:   ls!»r..i 

The  refusal  of  the  district  court  to  strike 
out  pleadings  in  a  ease  appealed  from  a  justice 
of  the  peace,  because  presenting  issues  not 
made  before  the  justice,  cannot  be  reviewed  un- 
less the  record  discloses  what  issues  were  pre- 
sented before  the  justice. — First  Xat.  Bank  v. 
Chilson  (Xeb.)  03  N.  W.  362. 
45  Neb.  257. 


3.  OBJECTIONS  AND  ISSUES  NOT 
RAISED  BELOW. 

Adhering  to  theory  pursued  below,  see  ante,  § 
184. 

Appeals  from  justices,  see  ante,  §§  172-174. 

Time  and  manner  of  bringing  objections  to  at- 
tention of  lower  court,  see  ante,  §§  74-86. 

Waiver  of  objections  to  pleadmg,  see  "Pleading," 
§§  86-100. 

§   193.    In  general. 

[a]  Objections     not    raised     below    cannot    be 
urged  on  appeal. 

(Neb.;    1S96)  Fuller  v.  Cunningham,  67  N. 

W.  879.  48  Neb.  857; 
(S.  D.;    1S96)  Dowdle  v.  Cornue,  08  N.  W. 
194. 

[b]  (Iowa;    1895.) 

In  an  action  by  the  assignee  of  a  bond  to 
secure  a  debt,  the  objection  that  the  bond  was  not 
assigned  at  the  time  the  action  was  commenced 
cannot  be  urged  for  the  first  time  on  appeal. — 
Hoffman  v.  Smith  (Iowa)  63  N.  W.  182. 

[c]  down:    1895.) 

Questions  not  of  a  jurisdictional  charac- 
ter will  not  be  considered  when  presented  for  the 
first  time  in  the  appellate  court. — Ottumwa  Sav. 
Bank  v.  City  of  Ottumwa  (Iowa)  63  N.  W.  072. 

[d]  (Iowa;    1896.) 

The  contention  that  plaintiff  cannot  re- 
cover because  he  alleged  that  his  injuries  were 
due  to  the  excessive  force  used  by  defendant's 
conductor  in  ejecting  him  from  the  train,  and 
the   jury    found    specifically    that   no   excessive 
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force  was  used,  cannot  be  urged  for  the  first 
time  on  appeal. — Milroy  v.  Chicago,  M.  &  St. 
P.  Ky.  Co.  (Iowa)  67  N.  W.  276. 

[e]  (Iowa;   1896.) 

A  defendant  in  an  action  for  specific  per- 
formance, who  asserts  that  plaintiff  has  forfeit- 
ed his  rights  by  neglect  to  make  certain  pay- 
ments, cannot  for  the  first  time  on  appeal  raise 
the  objection  of  failure  to  demand  a  conveyance. 
— Gaughen  v.  Kerr  (Iowa)  68  N.  W.  694. 

[f]  (Mich.:    IS95.) 

Objections  not  raised  in  the  court  below 
will  be  wholly  disregarded  on  appeal. — Maliiat 
v.  Codde  (Mich.)  64  N.  W.  194. 

[g]  (Micb.;    1890.) 

Defendant  cannot  object  for  the  first  time 
on  appeal  that  other  persons  jointly  liable  were 
not  made  parties.— Clark  v.  O'Rourke  (Mich.)  69 
N.  W.  147. 

[Ii]     (Neb.;    1S97.) 

A  ground  for  setting  aside  a  judicial  sale 
must  be  first  presented  in  the  lower  court. — 
Creighton  University  v.  Riley  (Neb.)  69  N.  W. 
943. 

[i]     (Neb.;    1897.) 

Objections  to  bills  of  exceptions  because 
not  presented  for  examination  and  amendment 
within  the  statutory  time  cannot  be  first  raised 
on  appeal. — Thompson  v.  Missouri  Pac.  Ry.  Co. 
(Neb.)  69  N.  W.  1119;  Alexander  v.  Overton, 
Id.;  Hake  v.  Woolner,  Id.;  Mapes  v.  Village  of 
Syracuse,  Id.;    Brown  v.  Hartman,  Id. 

[j]     (N.  D.;    1890.) 

It  cannot  be  first  urged  on  appeal  that  no 
notice  of  intention  to  move  for  new  trial  was 
ever  served. — Fletcher  v.  Nelson  (N.  D.)  69  N. 
W.  53. . 

[kl     (S.  D.;    1896.) 

Where  oral  evidence  of  the  clerk  of  the 
court  is  admitted  without  objection  to  contra- 
dict the  recitals  in  an  execution,  it  cannot  be 
disregarded  on  appeal. — Locke  v.  Hubbard  (S. 
D.)  69  N.  W.  5S8. 

[1]     (Wis.;    1S»5.) 

A  garnishee  cannot  complain  of  the  ac- 
tion of  the  trial  court  in  acting  on  a  stipulation 
for  judgment  against  defendant,  where  no  ob- 
jection was  made  or  exception  taken  thereto. — 
.Tohn  R.  Davis  Lumber  Co.  v.  First  Nat.  Bank 
(Wis.)  63  N.  W.  101S. 
90  Wis.  464. 

[ml     (Wis.;    1896.) 

The  fact  that  appellants  did  not  under- 
stand that  the  entire  equities  of  the  case  were 
being  tried  at  circuit,  but,  on  the  contrary,  un- 
derstood that  only  certain  leading  questions 
were  to  be  heard,  after  a  decision  of  which  a 
reference  was  to  be  had,  upon  which  proofs  up- 
on the  different  branches  of  the  case,  in  detail, 
were  to  be  produced,  cannot  be  first  urged  on 
appeal.— Gates  v.  Parmly  (Wis.)  67  N.  W.  739. 
93  Wis.  294. 

[n]     (Wis.;    1896.) 

An  objection  that  no  undertaking  was  or- 
dered or  given  when  a  temporary  injunction 
was  granted  cannot  be  raised  for  the  first  time 
on  appeal  from  an  order  denying  a  motion  to 
dissolve  the  injunction. — Opperman  v.  Water- 
man (Wis.)  69  N.  W.  569. 

§    194.    Objections  going  to   jurisdiction. 
[al     (Iowa;    1895.) 

In  an  equity  case,  the  objection  that  the 
court  has  no  jurisdiction,  because  plaintiff  has 
a  remedy  at  law.  cannot  be  made  for  the  first 
time  on  appeal.  Railway  Co.  v.  Donnell  (1889) 
42  N.  W.  176,  77  Iowa,  225,  disapproved. — Corey 
v.  Sherman,  64  N.  W.  828. 
[b]     (Neb.;   1895.) 

Where  a  defendant  answers  to  the  merits 
in  a  suit  in  equity,  and  submits  to  a  trial  with- 
out objection,  he  cannot  object  on  appeal  that 
plaintiff  had  an  adequate  remedy  at  law. — 
Dorsey  v.  Nichols,  61  N.  W.  584.  43  Neb.  241. 


[c]      (Wis.:    1895.) 

An  equitable  complaint  having  been  an- 
swered on  the  merits,  and  the  action  tried  with- 
out objectiou  as  to  its  form,  it  cannot  be  urged 
for  the  first  time  on  appeal  that  there  was  a 
remedy  at  law. — Bent  v.  Barnes  (Wis.)  64  N. 
W.  428,  90  Wis.  631. 

§   195.    Constitutional  questions. 

la]     (Iowa;    1895.) 

Where  an  action  on  an  insurance  policy 
is  tried  on  the  theory  that  the  statutory  30 
days'  notice  of  the  time  when  the  premium  note 
fell  due  was  given,  the  constitutionality  of  the 
law  requiring  such  notice  to  be  given,  before  the 
policy  can  be  avoided  for  nonpayment  of  the 
premium  note,  cannot  be  questioned  for  the 
first  time  on  appeal. — Ross  v.  Hawkeye  Ins.  Co. 
(Iowa)  61  N.  W.  S52. 

93  Iowa,  SS2. 
[b]     (Neb.:   1895.) 

The  objection  that  the  statute  under  which 
the  action  was  brought  was  not  enacted  in  the 
constitutional  mode  cannot  be  raised  for  the 
first  time  on  appeal. — Clearwater  Bank  v.  Kur- 
konski  (Neb.)  63  N.  W.  133. 

45  Neb.  1. 

§    196.    Objections  to  remedy. 

[a]  (Iowa:    1896.) 

In  a  suit  to  set  aside  a  judgment  by  confes- 
sion, an  objection  to  the  form  of  the  action,  in 
that  plaintiff's  remedy  was  at'  law.  cannot  be 
raised  for  the  first  time  on  appeal. — Bull  v.  Kee- 
nan  (Iowa)  69  N.  W.  433. 

[b]  (Iowa:   1897.) 

The  objection  that,  instead  of  filing  a  peti- 
tion in  an  assignment  proceeding,  to  have  cer- 
tain money  in  the  hands  of  the  assignee  de- 
clared a  trust  fund,  and  the  same  established 
as  a  preferred  claim,  plaintiff  should  have 
sought  such  relief  in  equity,  cannot  be  first 
raised  on  appeal.  Code,  §  2519. — In  re  Knapp 
(Iowa)  70  N.  W.  626. 

[c]  (Neb.;    1897.) 

A  defendant,  who  has  answered  to  the 
merits  and  submitted  to  the  jurisdiction  of  a 
court  of  equity,  cannot  object  for  the  first  time 
on  appeal  that  the  plaintiff  had  an  adequate 
remedy  at  law. — Stahlhut  v.  Bauer  (Neb.)  70 
N.  W.  496. 

§    197.    Defenses  not  raised  below. 

[a]  (Iowa;    1896.) 

An  objection  that  the  matters  pleaded  as  a 
defense  were  "in  violation  of  the  statute  of 
frauds"  cannot  be  urged  for  the  first  time  on 
appeal— Boos  v.  Dulin  (Iowa)  68  N.  W.  707. 

[b]  (Iowa;    3897.) 

On  appeal  from  a  decree  against  a  vendor 
for  specific  performance,  the  vendor  cannot  first 
object  that  the  land  to  be  conveyed  is  his  home- 
stead, and  that  his  wife  did  not  sign  the  con- 
tract for  conveyance. — Wilson  v.  Riddick  (Io- 
wa) 69  N.  W.  1039. 

[c]  (Mich.;    1896.) 

In  an  action  by  the  receiver  of  a  foreign 
insurance  corporation  against  a  member  to  re- 
cover on  a  premium  note,  the  objection  that  the 
company  was  not  shown  to  have  been  author- 
ized to  do  business  in  the  state  cannot  be  rais- 
ed for  the  first  time  on  appeal. — Warner  v.  Del- 
bridge  &  Cameron  Co.  (Mich.)  68  N.  W.  283. 

£dj     (Neb.:    1895.) 

An  indorser  cannot  for  the  first  time  on 
appeal  urge  that  the  indorsement  is  defective  in 
form- Graves  v.  Norfolk  Nat.  Bank  (Neb.)  64 
N.  W.  225,  45  Neb.  840. 

[e]     (Neb.;    1896.) 

One  who,  in  an  action  for  conversion,  de- 
fends on  the  sole  ground  of  his  alleged  superior 
title,  cannot,  on  appeal,  complain  that  he  should 
have  been  permitted  to  recoup  the  amount  of  a 
lien  on  the  property  against   the  damages  for 
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conversion,    Om  ing  Ass'n  v.  Wucth- 

;eb.)  80  N.  W.  890. 
i.    Sob.  920. 


§   198. 


Limitations. 


In  |     (Neb. i    1806  > 

\\  here  the  statute  of  limitations  was  nut 
ed  in  the  county  court,  either  bj  di  m 
wer,  it  cuui, i  not  be  raised  on  the  trial  on 
appeal  to  ti  I  court.      Fuller  v.  Schroe 

der  (1887)  31  N.  W.  109,  20  Neb.  631,  fol 
n  ,!i„  i     .    R,   ei    aim,  68  N.  W.  622. 

I  t.  ■     (Neb.)    1807.)  „   ,.     . 

The  ii.  i. ■  statute  or  limitations 

cannot  be  first  raised  on  appeal.— Bell  v.  Bice 
(Neb.)  70  N.  W.  25. 

§   199.    Invalidity  of  contract. 

(Hlnn.i    1806.) 

Tl bjection    that    a    contract   in    suit 

i«i<  invalid   for  having  been  made  on  Sunday 
could  aot  be  first  urged  on  appeal.— Woodbi  i 
v.  Sellwood  (.Minn)  67  N.  W.  799. 

8  200.   Objections  to  evidence. 
[a]  An   objection   to   the  admissibility   of   tes- 

li 13    made    for  the   first  time  on  appeal   will 

ii,,    be  considered. 
— (Iowa;     1895)  Sawin  v.  Union  Bide.  &  Sav. 
Ass'n  of  Des  Moines,  64  N.  \V.  401; 
(Neb.;    1896)  Graham  v.  Frazier,  08  N.  W. 
367. 

[Il]      (Iowa;    1805.) 

Where  it  appears  that  the  parties  to  an 
action  came  before  a  stenographer,  and  in  com- 
pliance with  an  agreement  between  them  con- 
sented to  his  acting  as  a  commissioner  to 
the  testimony,  the  witnesses  to  be  cross-exam- 
ined, and  the  stenographer  to  certify  a  tran- 
script of  his  report  to  the  court,  one  of  them 
lot,  on  appeal,  raise  objections  to  the  deposi- 
tions so  taken  which  he  failed  to  make  in  the 
court  below.— Medland  v.  Walker  (Iowa)  64  N. 
W.  797. 

[c]  (Iowa:   1S»7.) 

A  ground  of  objection  to  a  ruling  on  the 
admission  of  evidence,  not  stated  in  the  objec- 
tion as  made  in  the  trial  court,  cannot  be  con- 
sidered on  appeal.— Kelly  v.  Incorporated  Town 
of  West  Bend  (Iowa)  70  N.  W.  720. 

[d]  (Neb.;    1S95.) 

Where  no  objection  to  the  admission  of 
evidence  is  taken,  the  question  of  its  compe- 
tency is  waived.— Brown  v.  Cleveland  (Neb.) 
62  N.  W.  463. 

44  Neb.  239. 

[e]  (Neb.;    1800.) 

The  fact  that,  in  answer  to  a  question  of 
the  court  concerning  a  section  Hue  in  dispute, 
witness  took  a  plat  and  went  to  the  judge's 
desk,  where  he  explained  the  same  in  tones  and 
ma  nner  unintelligible  to  the  court  reporter,  so 
that  the  answer  could  not  be  preserved  in  the 
record,  was  not  ground  for  reversal,  under  an 
exci  pti'in  to  such  proceeding,  where  counsel  for 
il,,  complaining  party  did  not,  at  the  time,  in- 
sist upon  a  full  report  of  the  evidence. — Biom- 
gi-en  v.  Holmquist  (Neb.)  68  N.  W.  382. 

[f]  (S.  I>.;    1897.) 

The  sustaining  of  a  general  objection  by  a 
defendant  to  the  admission  of  the  record  of  a 
court,  which  is  made  by  statute  prima  facie  evi- 
dence of  plaintiff's  right  of  action,  constitutes 
re  i  ei  sible  error  where  the  defendant's  argument 
on  appeal  discloses  that  the  real  objection  re- 
lied on  is  that  proper  foundation  for  the  intro- 
duction of  the  record  had  not  been  laid, — an  ob- 
jection which  might  have  been  obviated  had  it 
pecifically  stated. — Bright  v.  Ecker  (S. 
D.)  69  N.  W.  S24. 

ts]      (S.  D.;    1897.) 

Where  depositions  were  objected  to  on  the 
ground  that  no  foundation  was  laid  for  any 
such    evidence,    that    there    was    no    proper    au- 


la,                                                         lent, 
irrelevant,    the   specific   obj 

.own    why    ilepoi 
■  ailed    as    witnesses    is    una 
appeal.      First    Nat.    Ezch,    Bank    v.    Sherman    IS. 
D.)   TO  N.  W.  647. 
|i,l     iHi-.i    1806.) 

Objection  that  evidence  to  Drove  estoppel 
was  improperly  received,  bi  waa 

nol    pli  raised  00 

Evans   .V    Howard    I'm   Brick   Co.   v.   Hadfield, 

68  N.  \V    168,  93  Wla.  665. 

[I)      IIH.,1     1S-I7.I 

Defendant  denied  any  contract  with  plain- 
tiff,  and   claimed    that,    if   plaintiffs   i 

with 

defendant    and    his    partner  jointly.       IIilil,    that 

defendant's  failure  to  object   to  a  evl- 

ibowing  a  joint  contract  did  not  preclude 
torn   from  object ing  that  ei 
by  his  partner  of  a  joint  contract  could  D 
introduced    by    plaintiff    becau  istent 

with  plaintiff's  claim  of  a  separate  contract  on- 
ly.—.lames  v.  Carson  (Wis.)  (i'j  N.  W.  1004. 

|   201.    Objections    to    verdict    or    judg- 
ment. 

[a]  (Iowa;  lK»r>.) 
A  r,\ersal  of  a  money  judgment  on  a  re- 
plevin bond  cannot  be  had  because  it  does  not 
show  that  defendant  elected  t,,  take  such  judg- 
ment, ami  the  judgment  was  slightly  in  excess 
of  the  value  of  the  property,  where  such  errors 
were  not  called  to  the  attention  of  the  trial 
court— Grill  v.  Jeffrey  (Iowa)  04  N.  W.  C25. 

[b]  (Iowa.) 

Where,  in  replevin,  a  money  judgment  is 
given  defendant,  on  his  election,  the  objection 
that  such  judgment  includes  the  value  of  prop- 
erty which  the  return  to  the  writ  shows  was 
not  seized  cannot  be  urged,  where  the  mistake 
was  not  called  to  the  attention  of  the  trial 
court—  (1S05)  Ivlotz  v.  James,  04  N.  W.  648; 
(1S96)  Id.,  GU  N.  W.  190. 

r.c]     (Iowa;   1895.) 

An  error  i,i  a  judgment,  arising  from  a 
mistake  in  computation,  is  not  ground  for  rever- 
sal, when  questioned  for  the  first  time  on  ap 
peal.— Reed  v.  Lane  (Iowa)  65  N.  W.  380. 

td]     (Iowa;    1896.) 

Portions  ot  a  decree  in  which  appellants 
are  alone  nterested,  and  to  which  no  objection 
was  made  1 1  v  them  in  the  trial  court,  will  not  be 
reviewed,— Stewart  v.  Stewart  (Iowa)  65  N.  W. 
976. 

[e]  (Iowa;   1S97.) 
Defendant  cannot  complain  on   appeal   that 

the  trial  court  assessed  damages  on  an  erroneous 
on  which  evidence  was  admitted  withou 
objection.— Tarpy  v.  Blume  (Iowa)  70  N.   W. 
620. 

[f]  (Mich.;    1896.) 
It  is  too  late  to  raise  the  question  for  the  nrst 

time  by  supplemental  brief  on  appeal  that  the 
verdict  in  a  slander  case,  pending  but  not  n, 
when  Laws  1895,  Act  No.  216.  was  passed,  did 
not  comply  with  section  2,  which  provides  that  in 
awarding  damages  (he  jury  must  specify  the 
amount  awarded  for  damages  to  feelings  sepa- 
rately from  the  amount  awarded  for  other 
ages.— Hewitt  v.  Morley  (Mich.)  69  N.  W.  245. 

[81      (Minn.;    189(5.) 

The  fact  that  the  judgment  entered  by 
clerk  does  not  conform  to  the  order  for  judg- 
ment cannot  be  raised  on  appeal,  in  the  absence 
of  an  application  below  to  have  the  judgment 
corrected.  —  Levine  v.  Lancashire  Ins.  Co. 
(Minn.)  6S  N.  W.  S55. 

[b]     (Minn.;    1S9C.) 

A  variance  between  the  judgment  entered 
and  that  ordered  cannot  be  first  objected  to  on 
appeal.— Harper  v.  Carroll  (Minn.)  U'J  N.  W. 
U10. 
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[i]     (Neb.;    1SOG.) 

Objections  to  the  form  and  terms  of  a  ver- 
dict should  be  made  in  the  court  below  at  the 
time  of  its  rendition,  in  order  to  be  available  on 
error  to  the  supreme  court.  Roggenkamp  v. 
Hargreaves  (1S94)  5S  N.  W.  162,  39  Neb.  540, 
followed.— Yankton,  X.  &  S.  W.  Ry.  Co.  v. 
Slate.  68  X.  W.  4S7. 


4.  DISCRETION  OF  TRIAL  COURT. 

As  to  remarks  of  counsel,  see  "Trial,"  §  42. 
In  awarding  costs,  see  "Costs,"  §  2. 

§   202.    Injunction. 

[a]  (Iowa;   1S9C.) 

Ad  ordei  refusing  an  injunction  against 
obstructing  a  street,  being  within  the  discretion 
of  the  court,  will  not  be  disturbed  unless  an  abuse 
of  discretion  is  shown.— Jenks  v.  Lansing  Lumber 
Co.  (Iowa)  6G  N.  W.  231. 

[b]  (Minn.;    1896.) 

The  dissolution  pendente  lite  of  a  tempo- 
rary injunction  against  the  opening  of  a  high- 
way will  not  be  disturbed  unless  an  abuse  of 
discretion. — Gorton  v.  Town  of  Forest  City 
(Minn.)  69  N.  W.  478. 

$  203.    Granting     or     refusing      continu- 
ance. 

[a]  An   application    for   a    continuance   during 
the  progress  of  a  trial  is  addressed  to  the  sound 
discretion  of  the  court. 
—(Neb.;     1896)    Burris   v.   Court,   66  N.   W. 
1131,  4S  Neb.  179; 
(S.  D.;    1895)  Billingsley  v.  Hiles,  61  N.  W. 
687,  6  S.  D.  445. 

tb]     (Mich.;    1896.) 

The  record  of  the  justice  showed  that  on 
the  return  day  defendant  demanded  security 
for  costs  and  a  bill  of  particulars,  and  the  cause 
was  adjourned  two  weeks  on  au  agreement 
that  it  should  then  be  tried;  that  on  the  ad- 
journment day  defendant's  counsel  asked  for  a 
further  adjournment,  to  which  plaintiff  object- 
ed, as  he  had  several  witnesses  from  a  distance; 
that  security  for  costs  was  entered  on  the  ad- 
journment day;  that  defendant  was  not  pre- 
vented from  preparing  his  defense  from  the  de- 
lay in  filing  such  security;  that  the  bill  of  par- 
ticulars was  fik'd  and  served  before  the  ad- 
journment day,  defendant  knowing  before  such 
service  who  were  his  witnesses:  and  that  no  af- 
fidavit of  merit  was  filed.  Held,  that  the  re- 
fusal of  a  further  adjournment  was  not  an 
abuse  of  discretion. — Walter  A.  Wood  Mowing 
&  Reaping  Mach.  Co.  v.  Vandcrbilt  (Mich.)  67 
N.  W.  690. 

Ic]     (Neb.;   1896.) 

An  order  denying  a  continuance  of  a 
cause  will  not  be  reversed,  except  for  an  abuse 
of  discretion. — Storz  v.  Finkelstein  (Neb.)  66  N. 
W.  1020. 

48  Neb.  27. 

§   204.    Amendment   of  pleadings. 

[a]  The  refusal  to  allow  an  amendment  will 
not  be  disturbed  in  the  absence  of  an  abuse  of 
discretion. 

—(Iowa;    1S95)  Heusinkveld  v.  St.  Paul  Fire 
&  Marine  Ins.  Co.,  64  X.  W.  769; 
(Neb.:    1895)   Kleckner  v.   Turk,  63  N.  W. 
469,  45  Neb.  176. 

[b]  (Iowa;   1896.) 

The  court,  in  its  discretion,  may,  during  the 
trial;  permit  defendant  to  amend  his  pleadings  so 
as  to  enable  him  to  plead  an  estoppel  in  pais.— 
Clough  v.  Bennett  (Iowa)  68  N.  W.  578. 

[e]     (Iowa;   J 897.) 

It  was  not  error  to  allow  plaintiff,  in  an 
action  for  assault  and  battery,  early  in  the  trial, 
tiefore  resting,  to  amend  by  praying  for  exem- 


plary damages;    the  complaint  warranting  it. — 
Kreuger  v.  Sylvester  (Iowa)  69  N.  W.  1059. 

[<1]     (Mich.;    1897.) 

The  discretion  of  the  court  in  refusing  de- 
fendant's motion  to  amend  a  plea  of  the  gen- 
eral issue  by  giving  notice  of  the  statute  of 
limitations  is  not  reviewable. — Shank  v.  Wood- 
worth  (Mich.)  70  N.  W.  140. 

[e]      (Neb.;    1896.)  . 

The  propriety  of  granting  or  withhold- 
ing leave  to  amend  pleadings,  as  it  is  claimed  to 
agree  with  the  evidence  in  a  case,  is  within  the 
discretion  of  the  trial  judge. — Imhoff  v.  Richards 
(Neb.)  67  X.  W.  4S3. 
48  Neb.  590. 
[*]     (Neb.;    1S97.) 

The  allowance  of  an  amendment,  after  is- 
sues have  been  joined  and  trial  commenced,  is 
subject  to  review  to  ascertain  whether  there 
has  been  an  abuse  of  discretion. — Harrington  v. 
Connor  (Neb.)  70  N.  W.  911. 

§   205.    Granting    or   refusing   new    trial. 

[a]  The  granting  of  a  new  trial  will  not  be 
disturbed  on  appeal  unless  it  be  shown  that 
there  was  an  abuse  of  discretion. 

—(Iowa;  1895)  Johnson  v.  Chicago  &  N.  W. 
Ry.  Co.,  63  N.  W.  679:  (1S97)  Iowa 
Cent.  Building  &  Loan  Ass'n  v.  Phce- 
nix  Ins.  Co.,  70  N.  W.  618; 
(Minn.;  1895)  Murphy  v.  St.  Paul  City  Ry. 
Co.,  65  X.  W.  356,  63  Minn.  301. 

[b]  down;    1895.) 

In  an  action  for  injuries  caused  by  de- 
fendant's engine  leaving  the  track  through  al- 
leged defects  in  the  roadbed,  track,  and  switch 
standard,  defendant  asked  that  the  jury  be  al- 
lowed to  view  the  locality  of  the  accident,  to 
which  plaintiff  agreed.  At  the  view  defendant's 
road  master  operated  an  engine  over  the  switches. 
in  the  presence  of  the  jury,  which  had  not  been 
contemplated  by  the  court  or  the  parties.  Held 
that,  though  the  jury  had  been  instructed  before 
the  view  that  it  was  to  enable  them  to  make  bet- 
ter application  of  the  testimony  heard  in  court, 
in  view  of  what  defendant's  road  master  did,  the 
granting  of  a  new  trial  on  the  ground  that  the 
jury  should  have  been  cautioned  after  the  view 
not  to  consider  their  own  observations  as  evi- 
dence was  not  an  abuse  of  discretion  requiring  a 
reversal.  —  Cox  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa)  63  N.  W.  450. 

[c]  (Iowa;    1896.) 

The  granting  of  a  new  trial  is  within 
the  discretion  of  the  court. — Lundon  v.  Waddick 
(Iowa)  67  N.  W.  388. 

Id]     (Mich.;    1S95.) 

Where  the  order  denying  a  new  trial,  on 
the  ground  of  newly-discovered  evidence,  and 
that  the  verdict  is  against  the  evidence,  while 
not  assigning  reasons  therefor,  recites  that  de- 
fendant's affidavits  do  not  correctly  state  what 
occurred  on  his  motion  for  a  continuance,  it 
cannot  be  said  that  the  court  abused  its  discre- 
tion in  refusing  the  motion. — Aultman,  Miller  & 
Co.  v.  Dodson  (Mich.)  62  N.  W.  708. 
104  Mich.  507. 

[e]     (Neb.;    1895.) 

The  findings  of  a  trial  court,  on  a  motion 
for  a  new  trial,  when  based  on  conflicting  evi- 
dence, will  not  be  disturbed,  unless  clearly 
wrong. — Kent  v.  Green,  62  N.  W.  71,  43  Neb. 
673. 

If]     (S.  D.;    1896.) 

An  order  granting  a  new  trial  will  rarely 
be  interfered  with  on  appeal,  unless  it  is  shown 
to  have  been  based  on  error  of  law.  An  abuse 
of  discretion  must  clearly  appear. — Thompson  v. 
Ulrikson  (S.  D.)  67  X.  W.  626. 

[g]     (S.  D.;    1896.) 

The  action  of  the  lower  court  in  granting 
a  motion  for  new  trial  on  purely  legal  grounds 
may  be  reviewed  on  appeal,  no  question  of  ju- 
dicial discretion  being  involved. — Davis  v.  Cook 
(S.  D.)  69  X.  W.  18. 
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—    Mu(ion    based    on    newly-dis- 
oovered  evidence. 


inl     I  Mich. I    iv>7.> 

The  oi  ei  i  uling  of  a  motion  for  a  new  trial, 

i    on    newly-discovered    evidence,    on    the 

!  that  proper  diligence  to  '"■  evi- 

ial  bad  uot  been  shown,  will  not 

.  turbed  unless  a  cleai   abu  e  ol   discretion 

appears.    Uaymond  v.   Daj    (Mi  a.)  88  N.   \\ . 

I  I.  I     <!*.  D.|    180S.)  ,   ,    .  . 

The   granting  of  a  new  trial   for  newly- 
.lis,.,,.,,  .  thin  the  discretion  of 

,,,,r      Patch  v.  Northern  Fac.  H.  Co. 
IS.  1'  i  63  \    W.  207. 
5  N.  1».  55. 


5.   PBES1   Ml"l  HiNS. 


§   207. 


—   Where    insufficiency    of    evi- 
dence is  alleged. 


[a]  (Iowai    1804.) 

An   order   granting   a   new  trial   on   the 
ground  of  insufficiency  of  the  evidence  will  lie 
affirmed   unless  an  alms,,  of  discretion   clearly 
appears.— Kern  v.  May  (Iowa)  61  N.  W.  iUO. 
92  Iowa,  I'm  1. 

[b]  (Ioivai    iM>r>.) 
An   order  of  the  trial   court,   made  on  its 

own  nmlioii.  setting  aside  a  verdict  as  being  con- 
trary to  evidence,  and  ordering  a  new  trial,  will 

n,,t  be  ■  I   unless  there  has  l n  a  clear 

abuse  of  discretion.— Arctic  Kins  Refrigerator 
Co.  v.  Kelly  (Iowa)  <>3  N.  \V.  676. 

Ic]     (Minn.i    1S95.) 

Where  the  evidence  was  not  manifestly 
in  favor  of  the  verdict,  the  order  granting  a 
now  trial.  Eor  want  of  sufficient  evidence  will 
nol  be  reversed.  Hicks  v.  Stone  (186S)  13  Miun. 
434  (Gil.  398),  followed.— Maxfield  v.  Auerbach, 
62  N.  W.  284,  60  Minn.  272. 

[d]  (Minn.)  . 

Unless  the  evidence  is  manifestly  in  fa- 
vor of  the  verdict,  an  order  granting  a  new 
trial  for  insufficiency  of  evidence  will  not  be  re- 
versed (1895)  Simon  v.  Christian.  65  N.  W. 
455,  G3  .Minn.  262;  (1896)  Shannahan  v.  Chi- 
rac .  St.  1'..  M.  &  0.  K.v.  Co.,  66  N.  \V.  1151, 
61  Minn.  300. 

[e]  (\.  !».;    1806.) 
Aii    order    granting    a    new    trial    on    the 

ground  that  the  evidence  does  not  sustain  the 
rerdiet  is  in  the  discretion  of  the  court.— Gull 
Kiver  Lumber  Co.  v.  Osbrone-MeMillan  Ele- 
vator Co.  (N.  D.)  69  N.  W.  691. 

[  r  J     f«  In.:    1.K95.) 

An  order  granting  a  new  trial,  on  the 
ground  that  the  verdict  was  in  part  contrary  to 
the  ol  ar  preponderance  of  the  evidence,  is 
within  the  sound  discretion  of  the  trial  court. — 
Farley  v.  Chicago.  M.  &  St.  P.  Ry.  Co.  (Wis.) 
61  N.  W.  769,  89  Wis.  206. 

§   208.    Matters   relating   to   receivers. 

[a]  (Iowa;   1*!>.~>.) 

An  allowance  to  the  counsel  of  a  re- 
ceiver will  not  be  disturbed  on  appeal  as  un- 
reasonable, where  it  does  not  appear  what  serv- 
ices were  rendered  by  the  counsel  or  the  value 
of  such  services. — St.  Paul  Title-Insurance  & 
Trust  Co.  v.  Diagonal  Coal  Co.  (Iowa)  64  N. 
W.  606. 

[b]  (Mich.:    1S90.) 
The  granting  of  leave  to  sue  or  garnish  a 

receiver  being  discretionary,  the  court  may  also. 
in  its  discretion,  set  aside  an  order  granting  such 
leave,  where,  in  its  judgment,  improperly  made; 
and  its  action  will  not  be  disturbed  unless  an 
nhuse  of  discretion  appears. — Citizens'  Commer- 
cial &  Savings  Bank  v.  Bay  Circuit  Judge 
(Mich.)  6S  N.  W.  649. 

Ic]      (Mich.:    1S9C.) 

The  appointment  of  a  receiver  will  not  be  set 
aside  unless  manifestly  an  abuse  of  discretion. — 
Rolfe  v.  Burnham  (Mich.)  OS  X.  W.  95.U. 


■  i  '•  rtiorarl,"  §  8. 
As  to  :  Le,  1 125. 

pi  ealability  of  ordei .  16. 
effc  'i  ot  erro                       259. 

From  failure  to  deny  averments  in  appellee's  ab- 

Btrai  '<-'■'■ 

tin  appeal  from  justice,  sec  ante,  i  173. 

§   200.    When  presumption  arises. 

I  a  I     (Iowa  |    1886.) 

\VI  stipulated  on   a]  peal,  in  at- 

tachment, that  some  of  the  eviden  ■•■  tended  to 
uow  that  the  property  attached  bt  lo 
fendanl   and   to   interveners,  and   the   pin's   ape 
cia!  finding  found  the  property  belonged  to  both 
parties,  but  the  general  veidl  I  |l" 

of  the  Interveners,  it  will  be  presumed, 
in  the  absence  of  evidence,  and  in  support  of  the 
genera]  verdict,  that  plaintiff  acquired  a  right 
to  attach  the  property  before  the  Interest  of  in- 
terveners was  acquired.  —  Mofiitt  v.  Albert 
(Iowa)  66  N.  W.  162. 

[b]     down:    IS'Mi.i 

Where  there  is  but  one  issue  of  fact 
made  bi    the   pleadings,   and   appellant    assigns 

as  en,, i-  thai  tin  evidence  is  insufficient  to  bus 
tain  the  decision  of  the  trial  court,  it  will  be  as 
snmod  on  appeal  that  such  issue  was  determined 
against  the  appellant.— Switzer  v.  Davis  (low  hi 
66  N.  W.  174. 

|c]     (Iowa;    189G.) 

Where  a  witness  testified  that  a  table  was 
worth  $12  at  the  time  of  its  loss,  it  will  be  pre- 
sumed that  the  market  value  at  thai  time  was 
meant,  where  the  instructions  6ied  the  meas- 
ure of  recovery  at  the  reasonable  market  value 
of  the  property.  —  Huston  v.  State  Ins.  Co. 
(Iowa)  69  N.  W.  674. 

Id]    (Iowa:  1S97.) 

It  will  be  presumed  that  the  case  pending 
on  appeal  was  the  only  one  tried,  where  there 
was  practically  no  testimony  upon  a  case  which 
was  alleged  to  have  been  consolidated  with  it, 
and  the  only  reference  to  such  other  case  is  in 
the  caption  of  the  record,  showing  the  submis- 
sion to  the  jury.— J.  V.  Farwell  Co.  v.  Zenor 
(Iowa)  69  N.  W.  1030. 

[e]  (Iowa:    1897.)  .... 

On  a  trial  for  slander,  when  the  jury  is 
charged  to  estimate  the  amount  of  "actual  in- 
jury" plaintiff  would  naturally  sustain,  the  su- 
preme court  cannot  presume,  from  the  amount 
of  the  verdict,  that  exemplary  damages  were  al- 
lowed—Trimble v.  Tantlinger  (Iowa)  69  N.  W. 
1045. 

[f]  (Iowa:    1897.) 
The  supreme  court  does  not.  in  order  to 

support  the  judgment,  assume  facts  essential 
thereto  which  have  no  support  in  the  evidence, 
unless  they  are  such  as  may  be  taken  judicial 
notice  of.— In  re  Knapp  (Iowa)   70  N.  W.  626. 

[g]  (Mich.;    1895.) 

Where,  in  an  action  to  recover  for  de- 
fendant's interference,  by  the  construction  of 
a  dam,  with  plaintiff's  right  to  float  logs  in  a 
navigable  stream,  the  record  is  silent  as  to  de- 
fendant's right  to  construct  the  dam,  it  will  be 
presumed  that  proper  proceedings  therefor  were 
taken  by  him.— Pratt  v.  Brown  (Mich.)  64  N 
W.  583. 

[h]     (Minn.;    1897.) 

After  judgment  every  reasonable  intend- 
ment is  in  favor  of  the  sufficiency  of  the  pro- 
ceedings in  a  justice  court. — Polk  v.  American 
Mortgage  &  Loan  Co.  (Minn.)  70  N.  W.  1078. 

[1]     (Neb.;    1895.) 

Where  the  journal  entry  shows  that  an 
exception  was  noted  to  the  ruling  on  a  motion, 
it  will  be  presumed  that  the  party  was  present, 
or  represented  by  counsel. — Rose  v.  Burr  (Neb.> 
01  N.  W.  593,  43  Neb.  358. 
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tj]     (Neb.:    1S90.) 

This  court  will  not  presume  the  adjourn- 
ment sine  die  of  a  term  of  the  district  court 
from  the  fact  that  a  period  of  23  days  has  inter- 
vened since  a  given  day  thereof. — Hvde  v.  Kent 
(Neb.)  66  N.  W.  39. 

47  Neb.  20. 
[k]     (Neb.;   1S06.) 

Where  an  order  omits  the  name  of  the 
judge  by  whom  it  was  made,  the  fact  that  the 
sole  judge  of  the  district  was  disqualified  to  act 
in  such  proceeding  raises  no  presumption  against 
the  validity  of  such  order,  in  view  of  the  statute 
authorizing  judges  to  hold  court  for  each  other. 
—Link  v.  Connell  (Neb.)  67  N.  W.  475. 

48  Neb.  574. 
[1]     (S.  D.;    1S95.) 

Where  an  order  for  reference  was  made, 
in  the  absence  of  a  showing  that  an  agreement 
for  reference  was  not  filed  or  entered  in  the 
minutes.it  is  presumed  that  the  same  was  made. 
—Jerauld  County  v.  Williams  (S.  D.)  63  N.  W. 
005. 

[ml     (Wis.:    1896.) 

Where  verdict  was  directed  for  plaintiff,  it 
will  on  appeal  be  assumed  that  facts  were  as 
claimed  by  plaintiff,  there  having  been  compe- 
tent evidence  before  the  jury  tending  to  prove 
them.— Buekstaff  v.  Hicks  (Wis.)  68  N.  W.  403. 

§   210.    As  to  authority  to  institute  suit. 

(S.  d.:  is?).-;.) 

An  action  by  the  state's  attorney,  in  the 
name  of  the  county,  against  the  county  treas- 
urer and  his  sureties,  for  the  recovery  of  money 
alleged  to  be  due,  is  presumed  to  have  been  an- 


a  party.— ('.ran  v.  Houston  (Neb.)  04  N.  W.  245. 
45  Neb.  813. 
[dl     (Neb.:    1806.) 

Eleven  months  after  denying  a  new  trial, 
the  court,  on  motion,  entered  judgment  nunc  pro 
tunc  on  the  verdict.  Held,  ou  appeal  from  the 
granting  of  the  motion,  the  bill  of  exceptions 
having  been  quashed,  it  is  presumed  that  the 
lower  court,  on  the  hearing  of  the  motion,  had 
before  it  evidence  that  a  judgment  had  in  fact 
been  rendered  or  ordered  at  the  time  the  new  trial 
was  denied.— Van  Etten  v.  Test  (Neb.)  68  N.  W. 
1023. 

le]     (S.  D.:    1S95.) 

Where,  on  appeal  to  the  circuit  court  from 
probate  court  appointing  a  guardian,  questions 
of  fact  are  submitted  to  the  jury,  whose  an- 
swers, though  only  advisory,  are  referred  to  in 
the  judgment,  and  the  court  itself  makes  no 
findings,  it  will  be  presumed  that  tlie  judgment 
was  based  on  the  findings  of  the  jury. — Engle  v. 
Yorks  (S.  D.)  64  N.  W.  132. 

[f]      (Wis.;    1890.) 

It  will  be  assumed  on  appeal  that  objec- 
tions made  to  evidence,  rulings  on  which  do  not 
appear,  were  overruled,  the  evidence  being  es- 
sential to  the  finding  made. — Reichert  v.  Neuser 
(Wis.)  67  N.  W.  939. 
93  Wis.  513. 

§   213.    As  to  facts  found  by  trial  court. 
(Iowa:    1895.) 

Where  there  is  evidence  to  support  a 
general  finding,  it  will  be  presumed  on  appeal 
that  the  court  found  every  specific  fact  neces- 


thorized  by  the  couniv  commissioners.— Jerauld    t?ry  to  support  it— Buford  v.  Devoe  (Iowa)  65 
County  v.  Williams  (S.  D.)  63  N.  W.  905.  N-   w-  4la- 


§   211.    Necessity   of    affirmatively    show- 
ing error. 

[a]  (Iowa:   1896.) 

It  cannot  be  presumed,  for  the  purpose  of 
showing  error  in  admitting  statements  of  a  per- 
son, that  at  a  certain  date  there  was  an  overbal- 
ance in  the  account  of  a  banX  and  ou  another 
date  a  shortage,  th:.t  witness  was  testifying  from 
the  books;  in  which  case  the  books  would  be 
the  best  evidence. — Iowa  City  State  Bank  v. 
Novak  (Iowa)  66  N.  W.  186. 

[b]  (Wis.:    1895.) 

An  objection  urged  for  the  first  time  on 
appeal  that  the  petition  for  certiorari  from  the 
circuit  to  the  justice's  court  was  defectively 
verified,  and  that  the  writ  itself  did  not  appear 
to  have  been  allowed  by  the  judge,  must  be  af- 
firmatively supported  by  the  record. — Milwau- 
kee Harvester  Co.  v.  Teasdale  (Wis.)  64  N.  W. 
422.  91  Wis.  59. 

§   212.    As  to  action  of  trial  court. 

[a]  (Iowa;    1894.) 

Where  a  deed  was  excluded  on  the 
ground  that  it  was  not  the  original,  and  no 
foundation  had  been  made  for  secondary  evi- 
dence, though  after  the  ruling  was  made  coun- 
sel stated  that  it  was  a  deed  a  copy  of  which 
was  attached  to  the  petition,  if  the  record  does 
not  identify  it  as  such,  the  presumption  in  favor 
of  the  action  of  the  court  prevails. — Young  v. 
Omaha  &  St.  L.  Ry.  Co.  (Iowa)  61  N.  W.  209. 
92  Iowa,  583. 

[b]  (Iowa:    1895.) 

Where,  on  trial  by  the  court,  incompe- 
tent evidence  was  admitted,  subject  to  plaintiff's 
objection,  and  judgment  was  rendered  for  plain- 
tiff, it  is  presumed  on  appeal  that  the  trial 
court  gave  the  evidence  no  consideration.— 
Wright  v.  Farmers'  Mut.  Live-Stock  Ins.  Ass'n 
(Iowa)  65  N.  W.  308. 

[C]      (Neb.:    1895.) 

It  is  presumed  that  the  court,  in  excusing 
a  juror  on  the  ground  that  he  was  a  party  in 
an  action  then  pending  in  the  trial  court,  act- 
ed  advisedly  as  to  whether  the  juror  was  such 


§   214.    To  cure  omission  of  findings. 
(S.  D.:    1895.) 

Since  the  statute  allows  parties  to  waive 
findings  by  the  court,  in  the  absence  of  findings 
a  waiver  is  presumed. — Chandler  v.  Kennedy 
(S.  D.)  65  N.  W.  439. 

§  215.    Concerning  names  of  parties. 
(Neb.;    1896.) 

In  the  absence  of  a  showing  to  the  con- 
trary, it  will  not  be  presumed,  for  the  purpose 
of  invalidating  a  judgment  rendered  against  a 
defendant,  that  he  has  any  other  Christian  name 
than  the  initials  by  which  he  was  sued. — Scar- 
borough v.  Myrick  (Neb.)  66  N.  W.  867. 

47  Neb.  794. 

§   216.    In    absence     of     certain     matters 
from   the  record. 

[a]  (Iowa:    1S97.) 

Under  Code,  §  3508.  which  limits  the  ju- 
risdictional amount  in  a  justice's  court  to  $100. 
but  provides  that  by  consent  of  the  parties  it 
may  be  extended  to  $300,  such  consent  will  be 
presumed  on  appeal,  where  the  record  does  not 
show  that  any  objection  was  made  to  the  jus- 
tice's jurisdiction. — Chesmore  v.  Barker  (Iowa) 
70  N.  W.  701. 

[b]  (Neb.;    1896.) 

Where  the  transcript  of  the  record  of  the 
trial  court  shows  that  a  reply  was  tiled  therein, 
the  defendant  will  not  be  heard  to  insist  in  this 
court  that  the  averments  in  his  answer  should 
be  taken  as  true  merely  because  of  his  failure 
to  have  the  reply  included  in  such  transcript. — 
Lewis  Inv.  Co.  v.  Boyd  (Neb.)  67  N.  W.  456. 

48  Neb.  604. 

[c]  (S.  D.;    1896.) 

Where  there  is  an  appeal  from  an  order 
striking  out,  as  irrelevant,  certain  parts  of  the 
answer,  and  the  abstract  does  not  contain  the 
defenses  remaining,  it  will  be  presumed  that 
the  matter  stricken  out  was  redundant,  and 
that  the  other  allegations  of  the  answer  re- 
quire no  aid  therefrom.— Minnesota  Thresher 
Manuf'g  Co.  v.  Schaack  (S.  D.)  68  N.  W.  287. 


Ill     (g  217) 
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§   217.    Where  evidence  is  not  preserved. 
I  i>  I     l  ■<>«>  ii :    IH07.) 

Where  i  he  ab  I  purport  b 

II  of  the  e\  idence,  il   will   I  I,  in 

-  made  by  defe  idant,  thai   there  b 
deuce  that  they  n  ei  i 

compromise  "nij.     Bowers  v.   B  iwa)  70 

N.  U 
|l»l     (Minn.)    is:m  , 

Where  the  evidence  is  n iturn  d  the 

refusal  to  make  additional  findings  ol 

not    be    reviewed.      Groomea    v      Waterman 

(Minn.)   6]    N.    \V.    1 
linn.  258. 
|<|     (Minn. |    is'i:..i 

in  the  absence  of  the  evidence,  it  is  pre- 
sumed that  all  the  I  which  the  court 
found  were  voluntarily  litigated,  though  they 
are  not  within  the  pleadings,  iforks  v.  City  of 
St.  Paul  (Minn.)  CI  N.  \V.  565. 
62  Minn.  250. 

Id]     (Neb.j    1805.) 

Where  the  bill  of  exceptions  does  not 
contain  the  evidence  introduced  on  the  trial, 
tint  stairs  that  such  evidence  was  considered  on 
a  motion  for  a  Dew  trial,  the  ruling  on  the 
motion  for  new  trial  cannot  be  considered  on 
review.  Spottswood  v.  National  Bank  of  Com- 
merce (Neb  i  62  N.  W.  245. 
44  Neb.  1. 

[el     is.  l>.:    1808.) 

On  appeal  from  a  judgment  of  a  court 
of  general  jurisdiction,  where  the  record  does  not 
purport  to  contain  the  evidence,  such  facts  will 
be  presumed,  if  within  the  issues,  as  will  sup- 
port the  judgment  of  the  trial  court. — McKennett 
v.  Barringer  (S.  D.)  67  N.  W.  622. 

|f|    i\\  is.;  is:>r..i 

Where  there  is  nothing  before  the  appel- 
late court  but  the  pleadings,  verdict,  motion 
for  judgment,  ruling,  exception,  and  judgment, 
it  will  be  presumed  that  every  averment  of  the 
complaint  not  negatived  by  the  verdict  was 
proven  on  the  trial. — McDermott  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  64  N.  W.  430,  91  Wis.  38. 


218. 


As  to  instructions. 


I  ii  I     (Iowa;    1st).-,,  i 

An  instruction  that  plaintiff  could  not  re- 
cover  for  prospective  Inss  of  time  as  the  result 
of  an  injury  cannot  lie  reviewed  when  the  ab- 
strai  t  contains  only  a  small  part  of  the  evidence. 
—Moloney  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa) 
03  N.  W.  690. 

Lb]     (Neb.;    1806.) 

In  reviewing  instructions,  in  the  ab- 
sence of  a  bill  cf  exceptions,  they  are  presumed 
to  have  been  applicable  to  the  evidence,  and  to 
have  been  proper  when  considered  in  connection 
therewith.— City  Xat.  Bank  v.  Thjmas,  65  X. 
W.  S95,  46  Neb.  St  i  1 . 

Ic]     (Neb.:   1806.) 

If  the  record  contains  no  proper  bill  of  ex- 
ceptions, and  error  is  assigned,  based  on  instruc- 
tions, such  instructions  will  be  presumed  to  be 
free  from  error.— Oltmanns  v.  Findlay  (Neb.)  66 
N.  W.  425. 

47  Neb.  289. 

§  219.    As  to  waiver  of  jury  trial. 
(Neb.:   l.s!>.->.> 

Where  the  record  on  appeal  shows  that 
an  action  was  tried  without  a  jury,  without  ob- 
jection thereto  by  either  party,  or  application  for 
a  jury,  it  is  presumed  that  a  jury  was  waived. — 
Davis  v.  Snyder  (Neb.)  63  N.  W.  789. 
45  Neb.  415. 

§   220.    As  to  waiver  of  defenses. 
(Wis.:    1805.) 

Where  the  court,  after  charging,  stated 
that,  as  limitations  had  not  been  insisted  on  as 
a  defense,  he  would  say  nothing  about  them  to 
the  jury,    and  defendant   made  no   objection   to 


atement,  it  will  I  ed  that  1 

tens,-   ,,!    thi  1       Hall    v.  Ste- 

32  X.   W.  hi,  .V.)  U  ,  -.   117. 


<;.  WEIGHT  AND  BUFPIOIENCX  OF  EV- 

II'I.M    I 

ew   snili.  :■  in  v  of  evidence,  see 

ante.   g{    1L"J.    128. 

On    for    lieu     II  I'll,    see    ante,    §   82. 

of  i  '  bjection  on  motion  for  new  trial, 

see  ante,  S§  83,  84. 

§   221.    In   general. 

[a]     (Iowa;    Isti.Vi 

Where  a  new  trial  is  ordered  because  of 
errors  in  law,  in  a  case  tried   by  the  court,   the 
weight  uf  the  evidence  will  n  it  be  considered. 
Funk  v.  Carroll  County  (Iowa)  til   X.   W.  768. 

[Ill     (Imvn:    1800.) 

The  question  whether  a  certain  railroad  is 
a  railway  propel,  or  a  street  railway,  is  one  of 
fact,  which  the  supreme  court  cannot  I 
mine  without  an  examination  of  the  evidence 
as  to  its  character  and  manner  of  construction, 
operation,  and  use. — Prescott  v.  Hiverside  Park 
Ry.  Co.  (Iowa)  <;«  N.  W.  831. 

[C]      (Mich.;    1806.) 

Where  the  acts  of  the  parties  to  an  ac- 
tion are  in  any  way  inconsistent  with  their  tes- 
timony, it  is  for  the  jury  to  determine  wheth- 
er such  inferences  as  arise  from  their  acts  are 

overcome  by  the  testimony  given,  wi ne  of 

the  parties  to  the  transaction  is  dead.  -Kranse 
v.  Equitable  Life  Assur.  Soc.  of  U.  S.  (Mich.) 
67  N.  w.  :::;.".. 

§   222.    Verdict. 

[a]  Where  there  is  evidence  to  support  it,  a 
verdict  will  not  be  disturbed  on  appeal. 

— (Iowa;    1S90)  Farmers'  Co-operative  Soc.  of 

dVneva  v.  German  Ins.  Co.,  66  X.  W. 

S78; 
(Neb.;    1896)  Whitcomb  v.  Thomas,  66   X. 

W.  818,  47  Xeb.  909;    (1896)  Smith  v. 

Smith,  66  X.  W.  1016,  48  Neb.  21: 
(Wis.;    1895)  Gilmore  v.  Chicago,  M.  &  St. 

P.  Ry.  Co.,  62  N.  W.  621,  90  Wis.  102. 

[b]  (Iowa;    1894.) 

Where  there  is  evidence  to  support  a  ver- 
dict, it  will  not  be  disturbed  because  the  appel- 
late court  might  have  reached  a  different  con 
elusion. — Dimmick  v.  Babcoek  (Iowa)  61  N.  W. 
394. 

92  Iowa,  692. 

[c]  (loivn:   1895.) 

A  verdict  will  be  set  aside  on  appeal,  when 
a   manifest  injustice   would    be  done   by   permit- 
ting it  to  stand. — Chicago  Cottage  Organ  Co.  v. 
Caldwell  (Iowa)  63  N.  W.  336. 
[ill     (Iowa;    1895.) 

There  was  evidence  to  show  that  plain- 
tiff, after  the  first  trial  of  his  case,  said  to  de- 
fendant's attorneys  that  he  did  not  want  to  fur- 
ther prosecute  the  case;  that  the  verdict  in  his 
favor  was  unjust;  and  that  he  had  misrepresent- 
ed his  injuries.  These  statements  were  sworn 
to,  and  a  new  trial  was  granted.  On  the  sec- 
ond trial,  plaintiff  testified  that  he  did  not  re- 
member making  those  statements  or  that  he 
signed  an  affidavit  for  a  new  trial,  and  testified 
that  before  the  second  trial  he  was  offered  a  cer- 
tain sum  to  dismiss  the  case.  Hebl,  that  the 
sufficiency  of  the  evidence  was  for  the  jury. — 
Carbon  v.  City  of  Ottumwa  (Iowa)  64  N.  W. 
413. 

[<■]     (Mich.;    1894.) 

A  verdict  for  plaintiff  in  an  action  for 
personal  injuries  will  not  be  disturbed  because 
it  was  based  on  a  finding  that  the  accident  was 
due  to  a  cause  which  plaintiff  testified  she  did 
not  think  it  .resulted  from — Tnnnicliffe  v.  Bay 
Cities  I'onsnl  By.  Co.  (Mich.)  Gl  N.  W.  11. 
102  Mich.  624. 
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It]     (Mich.;    1895.1 

A  verdict  rendered  on  evidence  creating  a 
direct  issue  of  fact  as  to  the  existence  of  the 
contract  sued  on  will  not  bo  disturbed  on  appeal, 
in  the  absence  of  errors  of  law.— Hathaway  v. 
Judie  (Mich.)  63  N.  W.  68. 
105  Mich.  231. 
|B]     (Minn.:    1895.) 

In  determining  whether  the  evidence  jus- 
tified the  verdict,  evidence  offered,  but  excluded, 
■cannot  be  considered,  though  its  exclusion  was 
erroneous.— Sauer  v.  Flyut  (Minn.)  63  N.  \V. 
252. 

61  Minn.  109. 
i  li  i     (Minn.;    1805.) 

Since  usury  works  an  absolute  forfeiture 
of  the  whole  debt,  the  evidence  in  support  of  a 
verdict  sustaining  a  defense  of  usury  should  be 
scrutinized  with  greater  strictness  than  in  ordi- 
nary civil  actions. — Yellow  Medicine  County 
Bank  v.  Cook  (Minn.)  63  N.  W.  1093. 
61  Minn.  452. 
[1]     (Minn.;    1896.) 

The  fact  that  the  accident  which  caused 
the  injury  sued  for  did  not  occur  in  the  precise 
manner  claimed  by  plaintiff  did  not,  alone,  re- 
quire a  reversal  of  a  verdict  for  plaintiff.— 
Banker  v.  People's  Ice  Co.  (Minn.)  65  N.  W. 
■657. 

63  Minn.  411. 

tj]     (Neb.;    1895.) 

A  judgment  will  not  be  set  aside  be- 
cause the  jury  has  drawn  an  inference  from 
the  evidence  other  than  that  which  the  court 
might  have  drawn. — Spears  v.  Chicago,  B.  & 
Q.  R.  Co.,  62  N.  W.  68,  43  Neb.  720. 

Ik]     (Neb.;    1895.) 

Where  the  evidence  supports  the  findings 
of  the  jui-v,  the  judgment  will  be  affirmed. — Van 
Etten  v.  Edwards  (Neb.)  62  N.  W.  235. 
44  Neb.  57. 
11]     (Neb.;    189G.) 

Whore  there  is  sufficient  evidence  to  sus- 
tain a  verdict,  it  will  not  be  set  aside,  notwith- 
standing the  court  might  have  found  different- 
ly from  the  jury  upon  the  testimony.— Fairfield 
v.  Kerns  (Neb.)  67  N.  W.  166. 
48  Neb.  254. 

[m]     (Nel>.:    1S96.) 

A  verdict  not  clearly  against  the  weight 
of  the  evidence  will  not  be  disturbed,  though 
there  may  have  been  sufficient  evidence  to  sup- 
port a  eontrarv  verdict.— Fuller  v.  Cunningham 
<Neb.)  67  N.  W.  879. 
48  Neb.  857. 

In]     (S.  D.;    1896.) 

When  sustained  by  the  evidence,  a  gen- 
eral verdict  on  all  the  issues  is  conclusive  as  to 
everv  averment  essential  to  a  recovery. — Farm- 
ers' Bank  of  Frankfort  v.  Bank  of  Canton  (S. 
D.)  65  N.  W.  1070. 
[o]     (Wis.;   1896.) 

A  verdict  finding  on  sufficient  evidence  that 
plaintiff  was  a  "tenant"  will  not  be  disturbed, 
even  if  there  was  evidence  from  which  the  jury 
might  have  found  that  he  was  a  "cropper."— 
Foley  v.  Southwestern  Land  Co.  (Wis.)  68  N.  W. 
994. 

$§   223,    224. Conflicting  evidence. 

[a]  Where  the  evidence  is  conflicting,  the  ver- 
dict of  the  jury  will  not  be  disturbed. 
—(Iowa;    1896)  Farmers'  Co-operative  Soe.  of 
Geneva  v.  German  Ins.  Co.,  66  N.  W. 
878; 

(Mich.;  1896)  Phippen  v.  Bay  Cities  Consol- 
idated Ry.  Co.,  08  N.  W.  216; 

<Neb.;  1895)  Mawhinov  v.  Green,  62  N.  W. 
10S5,  44  Neb.  688;  (1895)  Pearsall  v. 
Columbus  Creamerv  Co.,  62  N.  W. 
1093.  44  Neb.  833;    (1895)  Will  v.  El- 

w 1.   (12  N.   W.  1113,  44  Neb.   847; 

(1895)  Davis  v.  Snvder,  63  N.  W.  7S9. 
45  Neb.  415;  (1895)  Farmers'  &  Mer- 
chants' Ins.  Co.  v.  Malone,  03  N.  W. 
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802,  45  Neb.  302;  (1895)  B'Nai  Israel  v. 
Garneau,  63  N.  W.  828,  45  Neb.  592; 
(1895)  Carstens  v.  Elle.r,  03  N.  W.  839. 
45  Neb.  515;  (1896)  Hanbrock  v.  Loeb, 
05  N.  W.  1057,  46  Neb.  868;  (1896) 
Nelson  v.  Mills.  60  N.  W.  854,  47 
Neb.  824;  (1896)  Kroehler  v.  Long, 
67  N.  W.  856,  48  Neb.  889;  (1896) 
Citv  of  Omaha  v.  Coombe,  67  N.  W. 
885,  48  Neb.  879. 

[b]  (Neb.;    1S96.) 

A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  as  against  the  weight  of  the 
evidence.— Johnson  v.  Wirth,  68  N.  W.  365; 
McCormick  Harvesting  Mach.  Co.  v.  Seeman, 
Id.  482. 

[c]  (Iowa;   1895.) 

Where  the  evidence  is  conflicting  the 
judgment  will  not  be  reviewed. — Schmitz  v. 
Klatt,  62  N.  W.  784. 

[d]  (Iowa;    1896.) 

In  an  action  tor  conversion  the  defend- 
ant pleaded  estoppel,  in  that  plaintiff  had  con- 
sented to  the  taking  and  sale  of  the  goods. 
The  evidence  as  to  the  consent  was  conflicting, 
and  the  jury  were  instructed  that  if  they  found 
plaintiff  had  so  consented  he  could  not  recover. 
Held,  that  a  finding  for  plaintiff  on  the  issue 
thus  presented  will  not  be  disturbed  on  anneal. 
— Cas'ev  v.  Ballou  Banking  Co.  (Iowa)  67  N. 
W.  98. 

[e]  (Neb.:    IS'i.1.1 

Where  the  only  question  contested  was 
whether  defendant  employed  plaintiff  as  a  phy- 
sician to  render  services  for  defendant's  daugh- 
ter, who  was  over  18  years  of  age.  a  verdict  on 
conflicting  evidence  will  not  be  disturbed  on  ap- 
peal—Mitchell v.  Jones  (Neb.)  63  N.  W.  122. 
45  Neb.  55. 
II]     (S.  D.:   1896.) 

Where,  in  an  action  to  recover  for  stock 
killed  by  a  railway  train,  the  testimony  as  to  the 
circumstances  of  the  killing,  on  which  the  ques- 
tion of  defendant's  negligence  depended,  was 
conflicting,  the  verdict  of  the  jury  will  not  be  dis- 
turbed.—Bennett  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (S.  D.)  66  N.  W.  934. 
Is]     (Wis.;    1895.) 

Where  the  evidence  was  conflicting,  and 
the  court  refuses  a  new  trial,  a  verdict  for  de- 
fendants will  not  be  disturbed. — Bank  of  Com- 
merce v.  Ross,  64  N.  W.  993,  91  Wis.  320. 


225. 


Number  of  witnesses. 


(Neb.:    1896.) 

A  verdict  for  plaintiff  will  not  be  set 
aside  on  appeal,  as  against  the  preponderance 
of  evidence,  merely  because  defendant  produced 
the  greater  number  of  witnesses. — Fremont,  E. 
&  M.  V.  R.  Co.  v.  French  (Neb.)  67  N.  W.  472. 
48  Neb.  638. 

S   226.    Against  weight  of  evidence. 

la]     (Neb.:    1895.) 

A  verdict  holding  defendants  guilty  of 
conspiracy  will  be  reversed  where  there  is  ab- 
solutely no  evidence  that  either  defendants  had 
any  knowledge  or  took  any  part  in  the  alleged 
fraudulent  proceedings  which  deprived  plaintiff 
of  his  property.  58  N.  W.  1131  (1894)  affirmed. 
—Hardin  v.  Sheuey,  62  N.  W.  230.  43  Neb.  806. 

[to]     (Neb.;    1896.) 

A  verdict  will  not  be  set  aside,  on  the 
ground  of  the  want  of  sufficient  evidence  to  sup- 
port it,  unless  the  want  is  so  great  as  to  show 
that  the  verdict  is  manifestly  wrong. — Spurck  v. 
Dean  (Neb.)  68  N.  W.  375. 

[c]     (Wis.;    1894.) 

In  an  action  on  notes,  defendant  set  up 
a  counterclaim  for  services  rendered  the  payee, 
who  died  before  the  trial.  Such  services  were 
rendered  many  years  before  such  trial,  when 
defendant  was  doing  other  business  for  such 
payee,  and  he  at  no  time  made  any  charge  for 
them  on  his  books.    The  testimony   as  to  the 


115    (g  226) 


AITI.AI..  X.  6. 


(§   227) 


services  wa  Thei •■ 

was  evidence  thai  be  d  d  nol  then  rcr  for  a 
lone    time    afterwaids    intend    to    cl 

,l  that  the  payee  io  undi 
ir.    Held,    thai    a    verdict    allowing    def< 

i  at  of  Hi"  am.. ma  i  laimed  will 
not  I"-  disturbed,  though  the  uncontradicted  ovl 
denee  oi  <;  id  experts  as  to  the  value 

Of  the  services  showed  that  they  were  worth 
more  than  1 1 ■ « -  jury  allowed.  Moore  v.  Klli.s 
c.l  N.  W    291,  88  Wis.  108. 

ul  I     IWIl.i    1898.) 

i  a  "   d gainsta  Btreet-railroad 

es,  plaintiff  alone  testified  that 

oi    started  to  alight, 

and  thai   ihe  was  thrown  by  thi  I  start- 

:   the  car.     Several  wil  ness  is  ti 

she  attempted  to  alight  before  the  car  stopped. 

tleU,  that  the  a  mrl  would  not  disturb 

,,  rerdicl  for  plaintiff,  as  against  the  preponder 

evidence,    in    the    absence   of    circum- 

a  making  plaintiff's  story  intrinsically  im- 

i,i,.   or  incredible.  —  Hardy   v.    Milwaukee 

St.  Ry.  Co.,  ci  N.  W.  771.  80  Wis.  L83. 

§   227.    Findings  of  court. 
[a]  The  findings  of  the  court  on  questions  of 

fact,  based  od  conflicting  evidence,  will  not  be 

disturbed. 
—(Mich  :  L895)  Edwards  v.  Waghorn,  05  N. 
W.  549;  (1896)  Hughes  v.  Jones.  66 
N.  W.  337;  (1896)  Painter  v.  Led- 
yard,  67  N.  W.  901;  (1896)  Stone  v. 
Campbell,  Id.  1103;  (1896)  Beaufait 
v.  Dolson,  Id.  1110;  (1896)  Sowles  v. 
Raymer,  68  N.  W.  121; 
(Minn.:    1805)  Weibler  v.  Ford,  03  N.  W. 

1075,  61  Minn.  398; 
(Neb.:  1805)  Thompson  v.  Field.  63  N.  W. 
364,  45  Neb.  146;  (1895)  Same  v.  Luke, 
63  N.  W.  828.  45  Neb.  561;  (1895) 
O'Donohoe  v.  Polk,  63  N.  W.  829,  15 
Neb.  510;  (189G)  Wakefield  v.  Connor, 
66  N.  W.  280,  47  Neb.  225;  (1896) 
State  v.  Spirk,  66  N.  W.  404,  47  Neb. 
337;  (1S0OI  Buffalo  County  Nat.  Bank 
v.  Gilcrest,  66  N.  W.  850,  47  Neb.  897; 
(1896)  Avers  v.  Tennev,  07  N.  W.  705, 
48  Neb.  722;  (1896)  Bartram  v.  Sher- 
man, 08  N.  W.  380. 

[b]      in:    1895.) 

A  judgment  will  not  be  disturbed  where, 
after  the  elimination  of  the  evidence  erroneously 
admitted,  the  remaining  evidence  clearly  justifies 
the  decision. — Briley  v.  Briley  (Iowa)  63  N.  W. 
335. 

[c]  (Minn.;    1895.) 

The  decision  of  a  court,  acting  as  trior, 
of  a  challenge  to  a  juror  for  actual  bias,  cannot 
be  reviewed  on  appeal. — Perry  v.  Miller  (Minn.) 
63  N.  W.  1040. 

61  Minn.  412. 
|.1|     (Minn.;    1896.) 

Where  the  direct  testimony  of  the  only 
witness  who  testified  on  an  issue  was  seriously 
shaken  on  cross-examination,  a  finding  of  the 
court  in  the  negative  of  the  issue,  the  witness 
having  testified  in  the  affirmative,  will  not  be 
disturbed.  —  Basting  v.  Northern  Trust  Co. 
(Minn. I  07  N.   W.   1017. 

[e]  (Minn.;    1897.) 

Findings  of  fact  which  are  not  overwhelm- 
ingly against  the  weight  of  the  evidence  will 
not  be  disturbed. — Moran  v.  Small  (Minn.)  70 
N.  W.  850. 

[f]  (Neb.;    1895.) 

Where  there  is  evidence,  though  conflict- 
ing, to  support  the  judgment,  it  will  not  be  dis- 
turbed on  appeal.— Ripley  v.  Larsen,  62  N.  W. 
39,  43  Neb.  G87;  Shader  v.  Same.  Id.:  Johnson 
v.  McLennan.  62  N.  W.  40,  43  Neb.  684. 

[g]  <r»el>.;     1895.) 

where  plaintiff's  right  to  recover  was 
not  affirmatively  established  by  the  proofs  in 
the  court  below,  a  judgment  for  defendant  will 


not  be  ii  v.  Tbomn  on 

62  N.  w     ■■ 

1 1  Neb.  228. 

|l,  I     (Neb.)    isn.-.i 

me  court    will    not    rever 
judgment  on  the  weight  of  evidence. — Tolerton 
-     ire  (Neb  I  03  N.  W.  791. 

Ill    (Neb.i    1896.) 

\\  In  11   made  upon  fairly  conflicting  eii 

i  be   lin. lings  of  I  lie  li  Blip 

port  of  its  judgment  must  be  sustained.— Baylis 
v.  Parmi  le  (Neb.)  07  N.  W.  410. 
is  Neb.  619. 
|J|     (Neb.)    L806.) 

A  decree  declaring  an  absolute  convey 
ance  to  be  a  mortgage  will  not  be  disturbed 

cause   a    greater    number  of  witnesses   testified 
fur  defendant  than  for  plaintiff,  where  it  i 
manifestly  wrong  under  the  evidence. — Names 
v.  Names  (Neb.)  67  N.  W.  751. 
is  Neb.  701. 

I  K  I     |\<-I>.:    IS!ic;.i 

Where  there  are  several  special  findings  ,.f 
i nil  among  them  one  which  can  but  be  a 
conclusion  drawn  from  the  others,  and  is  man- 
ifestly wmng,  it  will  be  disregarded.— Johnston 
v.  Milwaukee  «fc  Wyoming  Inv.  Co.  (Neb.)  08  N. 
W.  383. 

[1J      (Neb.;    1896.) 

Where  the  evidence  is  fairly  conflicting,  the 
judgment  will  not  be  reversed  merely  because 
the  preponderance  seems  probably  to  have  been 
in  favor  of  the  unsucci  -ml  party. — Greer  v.  Win- 
ter (Neb.)  68  N.  W.  1021. 
(nil     IXeli.i    1896.) 

A  finding  of  court  on  conflicting  evidence  will 
not  be  disturbed,  as  against  the  weight  of  evi- 
dence.— Johnson  v.  Columbus  Buggy  Co.  (Neb.) 
68  N.  W.  1025. 

[n]     (Neb.:    lsi»7.) 

A  judgment  will  not  be  reversed  for  in- 
sufficiency of  the  evidence,  where  not  manifest- 
ly wrong.— Stewart  v.  Smith  (Neb.)  70  N.  W. 
235. 

[o]     (Neb.;    1897.) 

A  judgment  will  not  be  reversed  when 
determined  on  conflicting  evidence. — Central 
Nebraska  Nat.  Bank  v.  Cline  (Neb.)  70  N.  W. 
512. 

[p]     (Neb.;    1897.) 

Wbere  the  evidence  would  justify  impar 
tial  minds  in  reaching  different  conclusions, 
the  finding  of  fact  thereon  will,  on  appeal,  be 
assumed  to  be  correct. — Wyman  v.  Connery 
(Neb.)  70  N.  W.  518. 
[q.]     iNeb.;    1897.) 

A  judgment  on  fairly  conflicting  evidence 
will  be  affirmed.— MaGinnis  v.  Kyd  (Neb.)  70 
N.  W.  910. 

[r]     (S.  D.;    1894.) 

On  appeal  from  a  decree  modifying  an 
order  for  the  support  of  minor  children  after 
divorce,  the  evidence  will  be  reviewed. — Green 
leaf  v.  Greenleaf  (S.  D.)  61  N.  W.  42. 
6  S.  D.  348. 

[s]      (S.  D.;    1895.) 

Though,  under  the  statute,  the  _  lower 
court's  findings  of  fact  are  not  conclusive  on 
the  supreme  court,  they  will  not  be  set  aside 
unless  the  evidence  clearly  preponderates 
against  them.— Feldman  v.  Trumbower  (S.  D.> 
64  N.  W.  189. 

[tj     <S.  D.;    1897.) 

Where  the  official  survey  has  not  been  in- 
troduced on  the  issue  of  the  location  of  a  sec- 
tion line,  and  the  evidence  is  conflicting,  the 
findings  will  not  be  disturbed,  unless  clearly 
against  the  weight  of  the  evidence. — Dowdle  v. 
Cornue  (S.  D.)  70  N.  W.  633. 

[u]     (Wis.;    1896.) 

The  findings  of  the  trial  court  will  be 
sustained,  unless  contrary  to  the  clear  prepon- 
derance of  evidence.  —  Nicholson  v.  Coleman. 
64  N.  AY.  207,  00  Wis.  639. 
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fvj     (Wis.:    1s«m;.> 

The  finding  of  the  trial  court  on  an  issue 
ns  to  whether  or  not  a  bill  of  sale  was  fraud- 
ulent as  to  creditors  will  not  be  disturbed  on  ap- 
peal where  the  supreme  court  cannot  say  that 
there  was  a  clear  preponderance  of  the  i  vi- 
dence  against  the  finding. — Loeb  v.  O'Brien 
(Wis.)  67  N.  W.  415. 
93  Wis.  249. 


§  228. 


In  equity. 


(Mien.;    1S95.) 

Where  the  evidence  was  conflicting  as  to 
whether  complainant  agreed  to  convey  a  30  or  a 
TO  foot  lot,  and  it  appeared  that  the  deed  was 
for  a  single  lot,  which  the  abstract  showed  to 
have  been  30  feet  wide,  and  there  was  further  evi- 
dence, though  conflicting,  to  the  effect  that  after 
the  conveyance  was  made  defendant  stated  that 
she  supposed  the  lot  had  a  60-foot  frontage,  but 
announced  that  she  was  satisfied  as  it  was,  a 
finding  for  complainant  will  not  he  disturbed  on 
appeal— Raffel  v.  Epworth  (Mich.)  64  N.  W. 
1052. 

s  229.   On  motion  for  new  trial. 

[a]  (Iowa:   1805.) 

The  finding  of  the  trial  court  that  the  jury 
did  not  agree  in  advance  that  the  verdict  should 
he  the  quotient  of  the  sum  of  their  estimates  di- 
vided by  the  number  of  jurors  will  not  be  disturb- 
ed, where  part  of  them  testify  that  there  was.  and 
others  that  there  was  not.  such  agreement. — 
Peterman  v.  Jones  (Iowa)  63  N.  W.  338. 

[b]  (Iowa;    1895.) 

Where  the  evidence  as  to  the  alleged  mis- 
conduct of  a  juror,  on  which  a  motion  for  a  new 
trial  is  based,  is  conflicting,  a  finding  of  the  trial 
court  thereon  will  not  be  disturbed  upon  appeal. 
—Thompson  v.  Anderson  flowa)  63  N.  W.  355. 

$   230.    Determination    of    motion, 
[a]     (Iowa;   1894.) 

The  determination  of  the  trial  court  on 
a  motion  for  new  trial  for  misconduct  of  ju- 
rors will  not  be  disturbed  where  there  is  a  con- 
flict in  the  showing,  and  resistance  made  by  af- 
fidavits as  to  the  misconduct. — Light  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  380. 
93  Iowa,  83. 

[1(]     (Neb.;    1896.) 

The  discharge  of  an  attachment  because  of 
the  untruth  of  the  ground  stated  in  the  affidavit 
will  not  be  disturbed  where  the  evidence  as  to 
the  existence  of  the  ground  was  conflicting. — 
Sterling  Manuf'g  Co.  v.  Hough  (Neb.)  68  N.  W. 
1019. 

Ic]     (Neb.;    1S9T.) 

An  order  dissolving  an  attachment,  made 
on  conflicting  evidence,  will  not  be  disturbed.— 
Smith  v.  Bowen  (Neb.)  70  N.  W.  949. 

§   231.    Findings  of  referee. 

[a]  (S.  D.j   1896.) 

The  decision  of  a  referee  on  the  issue 
as  to  wThether  there  had  been  a  substantial  per- 
formance of  a  building  contract,  based  on  con- 
flicting evidence,  will  not  be  disturbed  unless 
clearly  against  the  preponderance  of  the  evi- 
dence.—Hulst  v.  Benevolent  Hall  Ass'n  (S.  D.) 
68  N.  W.  200. 

[b]  (Wis.;    1896.) 

An  order  refusing  to  set  aside  a  referee's 
findings  of  fact  will  not  be  reviewed,  unless  the 
findings  were  clearly  against  the  preponderance 
of  evidence. — Guetzkow  Bros.  Co.  v.  Andrews 
(Wis.)  66  N.  W.  119. 
92  Wis.  214. 

[c]  (Wis.;     1896.) 

An  order  confirming  allowances  by  referee 
of  certain  sums  to  an  assignee  for  creditors,  as 
fair  and  reasonable  charges  for  his  services  and 
those  of  his  attorneys,  will  be  affirmed,  there 
being  evidence  to  support  it.— In  re  H.  Penner 
Co.  (Wis.)  68  N.  W.  396;  Appeal  of  Schenck, 
Id. 


[d]     (Wis.:    1S9T.) 

A  referee's  findings  of  fact  will  not  be  dis- 
tu.rb.ed  unless  against  the  clear  preponderance 
of  the  evidence. — Hiuz  v.  Van  Dusen  (Wis.)  70 
N.  W.  657. 


7.  MATTERS  NOT  APPARENT  OP  REC- 
ORD. 

Presumption,  see  ante,  §  216. 
Review  on  appeal   from   intermediate  court,   see 
ante,  §  192. 

§  232.   What  record  must  show  in  gen- 
eral. 
'  [a]     (Iowa;    1894.) 

On  appeal  from  a  judgment  sustaining 
a  plea  of  res  judicata  which  involves  a  decision 
as  to  the  issues  in  a  former  action,  the  judg- 
ment of  the  supreme  court  in  such  former  ac- 
tion cannot  be  considered  where  it  is  not  a  part 
of  the  record.— Garretson  v.  Ferrall  (Iowa)  61 
N.  W.  251. 

92  Iowa,  728. 

[b]  (Iowa;   1895.) 

Where  the  answer  upon  which  the  case 
proceeded  to  trial  is  not  before  the  court,  it  can- 
not be  determined  whether  the  trial  court  abused 
its  discretion  in  permittins  plaintiff  to  open  and 
close  the  case. — Keokuk  Stove  Works  v.  Ham- 
mond (Iowa)  63  N.  W.  563. 

[c]  (Mien.;   1897.) 

Where  the  record  shows  no  special  findings 
of  facts  and  law,  the  supreme  court  cannot  re- 
view the  conclusions  reached  by  the  trial  court 
upon  the  facts  and  law. — Robson  v.  Dayton 
(Mich.)  69  N.  W.  S34. 
Id] 
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(Minn.;    1896.) 

In  an  action  to  recover  damages  for  the 
ing  away  of  1  acre  of  land,  the  jury  gave 
ges  for  the  washing  away   of  1%  acres. 

that,  in  the  absence  of  a  settled  case  or 
f  exceptions,  the  court  could  not  declare 
error  existed.  —  Bowers  v.   Mississippi   & 

River  Boom  Co.  (Minn.)  67  N.  W.  362. 
64  Minn.  474. 

[e]     (Neb.;    1895.) 

When  no  errors  are  assigned  except  such 
as  depend  on  the  ruling  on  a  demurrer,  the  ab- 
sence of  such  demurrer  from  the  transcript  pre- 
cludes a  consideration  of  the  assignments. — Ball 
v.  Nelson  (Neb.)  63  N.  W.  361. 
45  Neb.  205. 

tf]     (Neb.;   1896.) 

The  record  disclosing  a  stipulation  for 
the  continuance  of  a  cause  and  a  peremptory  or- 
der of  the  court  dismissing  it  at  the  same  term, 
the  judgment  of  dismissal  cannot  be  reviewed, 
in  the  absence  of  a  bill  of  exceptions  or  of  mat- 
ter of  record  disclosing  the  grounds  of  the  court's 
action. — School  Dist.  No.  1  of  Harlan  County  v. 
Bishop,  65  N.  W.  902,  46  Neb.  850. 
[gl     (Neb.;    1896.) 

Wher  the  grounds  of  complaint  of  a 
plaintiff  in  error  depend  upon  the  existence  of 
certain  facts,  in  inspect  to  which  there  is  no 
recitation  or  evidence  in  the  record,  such  as- 
signments of  error  must  be  disregarded. — McCall 
v.  State  (Neb.)  66  N.  W.  635. 
47  Neb.  660. 

£b]     (Neb.;    1896.) 

Allowing  the  petition  to  be  amended  at 
the  trial  cannot  be  reviewed  where  the  sub- 
stance of  the  amendment  is  not  in  the  record. — 
Imhoff  v.  Richards  (Neb.)  67  N.  W.  483. 

[1]     (Wis.;    1896.) 

An  order  reciting  that  it  was  made  on  cer- 
tain papers,  "and  after  considering  other  evi- 
dence offered  by  each  of  the  parties,"  cannot  be 

.  reviewed,  the  record  not  containing  such  other 
evidence,  or  showing  of  what  it  consisted. — 
Glover  v.  Wells  &  Mulrooney  Grain  Co.  (Wis.l 
66  N.  W.  799. 

1  93  Wis.   13. 
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S   233.    Mat  I  em  relating  to  juror*. 

i  lli.li.j     IS!,.,., 

re    being   nothing   In   the   record    to 

show  how  the  jury  ired,  or  i"  show 

the  jurors  were  not  qualified,  whether  the 

nee  t'>  the  array  was    iroperly  overruled 

cannot  be  considered      I  <'<■  v.  Bay  Cities 

Con  (Mich.)  85  N.  W.  226. 

g  234.    Review  of  pleadings. 
i  N.I,.:    1896.) 

There  can  i»-  no  review  on  appeal  of  the 
allowance  of  an  amendment  unless  it  affirma- 
tively appears  what  amendment  was  allowed.— 
Germo  o.   v.    Hart   (Nub.)  01 

N.  W.  582,  43  Neb.  441. 

§   235.    Matters  necessary  to  review  rul- 
ings on  evidence. 

In]     (Iowa  I    189K.) 

Where  the  record  does  not  set  out  the 
deeds  complained  of  as  having  been  admitted  in 
evidence,  although  they  wore  nol  properly  ac- 
knowledged, it  "ill  be  presumed  that  there  was 
no  error  in  the  action  of  the  court  below.— Med- 
laud  v.  Walker  (Iowa)  64  N.  W.  797. 

|l>]     down;    1805.) 

Error  ir.  refusing  to  strike  out  evidence 
cannot  I"'  reviewed  on  appeal,  unless  the  ab- 
stract contains  nil  the  evidence.  —  Parwell  v. 
Zenor  (Iowa)  65  N.   \V.  317. 

[c]  (Iowa;    1806.) 

Questions  winch  must  be  determined  by  an 
examination  of  the  evidence  will  not  be  consid- 
ered on  appeal,  Lhe  record  in  effed  admitting 
that  it  dees  not  contain  all  the  evidence.— Clark 
v.  Tracy  (Iowa)  68  X.  W.  4:::.. 

[d]  (Iowa;    180(i.) 

The  supreme  court  will  not  review  a  ques- 
tion of  fact  where  there  is  no  statement  what- 
ever of  what  the  abstract  contains. — Watkins  v. 
Powell  (Iowa)  68  N.   \V.  597. 

[e]  (Mien.;   1804.) 

An  assignment  of  error  based  on  the 
admission  of  evidence  cannot  be  reviewed 
where  the  record  fails  to  show  that  the  evi- 
dence was  in  fact  admitted. — Totten  v.  Burhans 
(Mich. I  61   X.  W.  5S. 

103  Mich.  6. 

[f]  (Mich.;    1805.) 

Assignments  of  error  on  the  admission 
of  evidence  will  not  be  reviewed  where  neither 
the  bill  of  exceptions  nor  the  appellant's  brief 
refers  to  the  part  of  the  record  containing  the 
evidence.  —  Zimmerman  Manuf'g  Co.  v.  Dolph 
(Mich.)  02  X.  W.  339. 

104  Mich.  281. 
[grl     |\\  n.:    1800.) 

The  question  whether  a  notice  to  take  depo- 
sitions should  state  the  name  of  eacli  witness  to 
he  examined  cannot  be  reviewed  where  the  notice 
is  not  incorporated  in  the  abstract  of  the  record. 
—Ashe  v.  Beasley  (N.  D.)  69  N.  W.  188. 

5   236.    Matters   necessary   to   review   ex- 
clusion of  evidence, 
[a]     (Iowa;    1805.) 

Error  in  sustaining  objections  to  cross 
interrogatories  cannot  be  reviewed,  unless  the 
record  contains  all  the  evidence.  —  Farwell  v. 
Zenor  (Iowa)  05  X.  W.  317. 

[1>]     down;    1800.) 

Under  McClain's  Code,  §  3948,  providing 
that  no  evidence  shall  go  to  the  supreme  court 
except  such  as  shall  be  necessary  to  explain 
any  exception  taken  in  the  ease,  it  is  sufficient, 
to  enable  the  court  to  review  the  exclusion  of 
evidence,  to  set  out  in  the  abstract  what  the  ex- 
cluded evidence  tended  to  prove,  without  setting 
out  in  full  the  questions  asked. — Foreiim  v.  In- 
dependent Dist.  of  Montezuma  in  Poweshiek 
County  (Iowa)  68  N.  W.  802. 

[c]     (Neb.;    1805.) 

An  exclusion  of  evidence  will  not  be  dis- 
turbed on  appeal  unless  the  question  asked  was 


a    f.i  i  irable   answer 

I  in  the  I  ■    itting  v.  Baker  (Neb.) 

i;i   x.  W.  726,  18  Neb,  470 

Id  I     (Wll.|    1800.) 

In  an  action   for  thi    death  of  a  child, 
defendnnt'i  or,  if  any, 

held  on  the  body  ol  the  i  bild,  ii  not  made  to  ap- 
pear, where,  iii  the  bill  hi  exceptions,  there  is  no 
suggestion  of  thi  of  such  record,  nor 

■in    as    to    what     mat,  rial    fad    wan 

I i   bj    ii     Olwell  v.  Milwaukee  St.  I!-.    I 

i\\  is. i  66  X.  \V.  362. 
92  Wis.  330 

§   237.    Tender  of  evidence. 

<N.-I>.:    iwi.-.i 

A  ruling  sustaining  an  objection  to  a 
question  cannot  be  reviewed  where  then-  was 
no  tender  of  evidence  which  an  answer,  if 
permitted,  would  disclose.— Omaha  Fire  Ins. 
Co,  v.  Berg  (Neb.)  02  X.  W.  862. 
II  Neb.  522. 

§   238.    Review  of  arguments  of  counsel. 

(Iowa;    1896.) 

Where    appellee,    iii    his    abstract,    denies 

the  impropei  remarks  imputed  to  his  counsel  in 

appellant's  abstracts,  unless  appellant  files  a 
transcript  as  to  such  matter,  the  remarks  can- 
not be  reviewed.— Eldridge  v.  Stewart  (Iowa) 
00  N.  W    891. 

§   239.    Review   of   instructions   given   or 
refused, 
[aj     (Iowa;    1895.) 

Where    instructions   clearly    relate   to  a 
matter  of  law.  as  shown  by  the  pleadings,  they 
will  be  considered,  on  appeal,  in  the  absi 
the  evidence. — Seevers  v.  Gabel  (Iowa)  02  X.  W. 
669. 

[b]     (Iowa;    1807.) 

Alleged  errors  in  giving  instructions  can 
not  be  considered  when  all  the  instructions  are 
not  in  the  record. — Kreuger  v.  Sylvester  (Iowa) 
09  N.  W.  1059. 

[C]      (Neb.;    1805.) 

Where  'he  entire  instructions  of  the  court 
are  not  in  the  record,  an  assignment  of  error 
that  certain  instructions  were  misleading,  for 
lack  of  proper  modifications,  will  not  be  consid- 
ered, as  modifications  may  have  been  made  in 
other  instructions.— -Conger  v.  Dodd  (Xeb.)  03  N. 
W.  125. 

45  Neb.  36. 

[d]     (Neb.;    1807.) 

Where  the  evidence  is  not  in  the  record, 
the  refusal  of  instructions  will  not  be  review- 
ed.—Union  Pac.  By.  Co.  v.  Thorne  (Neb.)  70 
N.  W.  1119. 

§   240.    Matters  necessary  to  review  rul- 
ings on  motions. 

[a]  (Neb.;   1805.) 

Where  papers  made  a  part  of  and  tiled 
with  a  motion,  and  necessary  to  its  determina- 
tion, were  omitted  from  the  record  on  appeal 
from  the  ruling  on  the  motion,  that  ruling  can- 
not be  reviewed.- Fremont  Butter  &  Egg  Co.  v. 
Peters  (Xeb.)  03  X.  W.  791. 
45  Xeb.  3! iii. 

[b]  (Neb.;    1805.) 

An   assignment   of  error  in  overruling  a 

motion  to  strike  from  the  files  a  certain  paper 

cannot   be  considered   when   neither  the  motion 

1  nor  the  grounds  thereof  appear  in  the  record. — 

Barr  v.  State  (Neb.)  03  N.  W.  856. 

45  Neb.  458. 

[c]  (Neb.;   iso5.) 

Tin-  ruling  on  a  motion  in  the  district 
court  to  compel  an  election  whether  the  case 
in  which  the  motion  was  made,  or  another 
case  involving  a  prosecution  for  the  same  act, 
should  be  dismissed,  cannot  be  reviewed  in  the 
absen ;  .i   showing  that  there  were  two  like 
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cases  pending  in  that  court  when  the  motion 
was  made.— Lindsay  v.  State  (Neb.)  64  N.  W. 
716,  46  Neb.  177. 

[d]  (Neb.;    18»6.) 

When    neither    a    motion    nor    the    evi- 
dence given  in  support  thereof  appears  in  the 
record,  the  ruling  thereon  cannot  be  reviewed. 
—Hudson  v.  Pennock  (Neb.)  67  N.  W.  188. 
48  Neb.  359. 

[e]  (Neb.;    1896.) 

The  action  of  the  district  court  in  over- 
ruling a  motion  cannot  be  reviewed  here  where 
evidence  was  necessary  to  support  such  motion, 
and  such  evidence  was  not  preserved  by  a  bill 
of  exceptions.  —  First  Nat.  Bank  v.  Carson 
(Neb.)  67  N.  W.  779. 
48  Neb.  763. 

§   241.    Review  of  findings. 
(Minn.;    1897.) 

The  rule  that  where  the  settled  case  shows 
that  documentary  evidence  was  introduced 
which  might  have  a  bearing  on  the  findings  of 
fact,  but  which  is  not  made  a  part  of  the  case, 
the  findings  will  not  be  reviewed,  has  no  appli- 
cation where  the  "case"  negatives  any  pre- 
sumption that  the  missing  documents  contain- 
ed anything  which  could  have  affected  the  find- 
ings.—In  re  Messing  (Minn.)  70  N.  W.  1128; 
Messing  v.  Dunham,  Id. 

§   242.    Reasons     for     decision     of     trial 
conrt. 
(Iowa;    1896.) 

Under  Code.  §  3164,  allowing  an  appeal 
from  an  order  affecting  a  substantial  right,  an 
appeal  from  an  order  refusing  to  enter  a  de- 
fault cannot  be  considered  unless  the  record 
shows  the  grounds  of  the  refusal. — Roberts  v. 
Malloy  (Iowa)  69  N;  W.  674. 

See,  also,  ante,  §  232. 


8.  HARMLESS  ERROR. 

Effect  of  admitting  improper  evidence  on  trial  by 
the  court,  see  "Trial,"  §  120. 

Failure  to  assess  nominal  damages,  see  "Dam- 
ages," §  52. 

In  argument  of  counsel,  see  "Trial,"  §  47. 

In  evidence  or  instructions  as  to  damages,  see 
"Damages,"  §§  50.  51. 

In  will  contest,  see  "Wills,"  §  30. 

§  243.   No  cause  for  reversal. 

[a]  Error  by  which  a  party  is  not  prejudiced 
is  not  ground  for  reversal. 
—(Iowa;   1896)  Hamilton  v.  Thoen,  66  N.  W. 
100; 

(Neb.;   1896)  Baum  Iron  Co.  v.  Berg,  66  N. 
W.  8,  47  Neb.  21; 

(Wis.;    1S95)  Bilgrien  v.   Dowe,  64  N.  W. 
1025,  91  Wis.  393. 

[b]     (Iowa;    1895.) 

The  fact  that  the  court  submits  to  the 
jury  a  question  which  was  not  put  in  issue  by 
the  pleadings,  because  evidence  elicited  by  ap- 
pellant left  such  question  slightly  uncertain,  is 
not  ground  for  reversal,  where  it  is  clear  that 
appellant  was  not  prejudiced  thereby. — White  v. 
Byam  (Iowa)  64  N.  W.  765. 

tcj     (Iowa;   189G.) 

A  party  cannot  complain  of  the  exclusion 
of  a  juror  for  cause  unless  he  shows  that  he  was 
prejudiced  thereby.— Geiger  v.  Payne  (Iowa)  69 
N.  W.  554. 

[d]     (Iowa;    189T.) 

That  the  court  permits  the  jury  to  take  to 
their  room  a  paper  not  introduced  in  evidence 
is  without  prejudice,  where  a  copy  of  it  is  set 
out  in  the  pleadings  which  the  jury  may  prop- 
erly take. — State  Bank  of  Tabor  v.  Brewer 
(Iowa)  69  N.  W.  1011. 


[e]  (Iowa;    1897.) 

A  statement  by  the  court  of  issues  leading 
the  jury  to  return  a  verdict  on  a  counterclaim 
for  both  defendants,  when  it  should  be  in  favor 
of  one  only,  is  not  prejudicial  to  plaintiff. — Citi- 
zens' State  Bank  v.  Rowley  (Iowa)  69  N.  W. 
1017. 

[f]  (Neb.;    1895.) 

In  the  absence  of  prejudice  to  the  com- 
plaining party,  a  judgment  will  not  be  reversed 
because  of  misconduct  of  a  juror.  —  Vaughn  v. 
Crites  (Neb.)  62  N.  W.  1098. 
44  Neb.  812. 

[g]  (Neb.;    IS!).-..) 

A  judgment  will  not  be  reviewed  on  al- 
legations of  error  when  the  successful  party  is 
clearly  entitled  to  judgment  on  the  pleadings. — 
Orgall  v.  Burlington  <fc  M.  R.  R.  Co.  (Neb.)  64 
N.  W.  450,  46  Neb.  4. 

[h]     (Neb.;    1897.) 

Failure  to  give  sufficient  notice  of  the 
hearing  of  a  motion  to  vacate  a  judgment  is  not 
prejudicial  if  the  hearing  is  adjourned  to  a 
subsequent  date,  thereby  giving  ample  time  to 
prepare  to  oppose  the  motion. — Fisk  v.  Thorp 
(Neb.)  70  N.  W.  498. 

[i]     (Neb.;    1897.) 

Failure  of  a  jury  to  answer  a  question  for 
a  special  finding,  which,  when  answered  either 
way,  would  be  immaterial,  is  not  prejudicial  er- 
ror.— Doane  v.  Smith  Bros.  Loan  &  Trust  Co. 
(Neb.)  70  N.  W.  909. 

[j]     (Neb.;    1S97.) 

The  refusal  of  the  district  court  to  require 
a  nonresident  plaintiff  to  give  security  for  costs 
is  not  ground  for  reversal,  if.  on  a  final  hear- 
ing, the  costs  are  rightly  taxed  to  the  defendant. 
—Hard  v.  Hard  (Neb.)  70  N.  W.  1122. 

[kl      (S.  D.;    1890.) 

Where  the  original  affidavit  for  an  attach- 
ment is  sufficient,  permitting  an  amendment,  if 
erroneous,  is  without  prejudice. — Ask  v.  Arm- 
strong (S.  D.)  68  N.  W.  743. 

[1]     (Wis.;    1890.) 

The  overruling  of  a  challenge  to  a  juror 
for  cause  is  not  prejudicial  error  unless  an  ob- 
jectionable juror  was  forced  on  the  challenging 
party  after  he  had  exhausted  his  peremptory 
challenges,  and  sat  in  the  trial. — Pool  v.  Mil- 
waukee Mechanics'  Ins.  Co.  (Wis.)  69  N.  W. 
65;    Same  v.  Farmers'  Fire  Ins.  Co.,  Id. 

§   244.    What  constitutes,  in  general. 

[a]  (Mieb.;    1895.) 

There  was  no  error  in  excluding  a  con- 
versation, which  could  have  been  used  only  to 
refresh  the  recollection  of  a  witness,  where  she 
states  that  she  remembers  the  conversation. — 
People  v.  Smith  (Mich.)  64  N.  W.  200. 

[b]  (Wis.;    1895.) 

A  corporation  cannot  complain  that,  by 
error  in  the  computation,  a  decree  required  pay- 
ment of  too  small  an  amount  on  assessments, 
where  they  were  absolutely  void.  —  Wells  v. 
Green  Bav  &  M.  Canal  Co.  (Wis.)  64  N.  W.  69. 
90  Wis.  442. 

[c]  (Wis.;    1S97.) 

Error  in  entering  a  "judgment"  directing 
application  of  the  proceeds  of  property  sold  on 
execution,  instead  of  an  "order,"  is  harmless. — 
Marks  v.  Auerbach  (Wis.)  69  N.  W.  1001. 

§   244a.    Error  with  regard  to  parties, 
[a]     (Iowa;    1S90.) 

In  an  action  against  a  lumber  company  to 
enjoin  it  from  keeping  freight  cars  on  a  public 
way  in  front  of  premises  for  loading  lumber,  a  re- 
fusal to  join  as  defendant  a  railroad  company 
which  owns  and  operates  the  ears  is  not  prejudicial 
where  the  injunction  is  finally  denied. — Jenks  v. 
Lansing  Lumber  Co.  (Iowa)  66  N.  W.  231. 
[bj     (S.  D.;    189C.) 

That,  in  a  suit  to  enjoin  township  officers 
from  opening  a  highway,  they  are  not  sued  in 
their    official    capacity,    does    not   require   a   re- 
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ting  such  Injun 
Webster  v.  U  Uiti  fa  X.  W    L14 

i  I  5.    RuliiiKs  oil  pleadings. 
[a]    (Iowa  i    1800.) 

Where  a   petition   laid   damages  al 

in    in- 

ing  $10,000,  a  nd  in  a  [lowing  the 
.  erdii  iraended  by  laying  the 

res  at  siu, miiii,   were  harmless,   where  the 

need     the 
■     Newl  &    Martin   Lum- 

uring  Cu.  (Iowa)  69  N.  \V.  743. 
|i>l    (lowai   1807.) 

Refusal  to  strike  out  a  plea  alleging  that 

•  ■I  sued  mi  is  not  provable  by  parol 

,  as  such  pies  was  a  mere 

I  conclusion   in  no  way  affecting  the  issues. 

Graves  v.  Clark  (Iowa)  69  N.  W.  1046. 

[c]     (Neb.;    1806.) 

A  judgment  will  not  be  reversed  for  over- 
ruling ii  motion  ti>  require  plaintiff  *■>  separately 
his  causes  of  action  where  the  declaration 
may  be  construed  as  based  on  one  contract  only, 
instead  of  two,  as  claimed,  and  the  c'liirt  in- 
structed the  jury  as  to  the  issues  on  thai  the- 
ory.— Stuht  v.  Sweesy  (Xeb.)  07  N.  W.  748. 
18  Neb.  7ti7. 

§   246.    Ruling  on  demurrer, 
down:    1806.) 

1 1  is  harmless  error  to  overrule  a  demurrer 
to  a  reply  which  contains  simply  a  statement  of 
the  evidence,  and  not  defensive  matter. — Runkle 
v.  Hartford  Ins.  Co.  (Iowa)  US  N.  W.  712. 

S   247.    Rulings      on     questions     to     wit- 
nesses. 
(Neb.:    1806.) 

Error  in  permitting  a  witness  to  state 
his  recollection  of  the  evidence  of  a  witness, 
since  deceased,  given  at  a  former  trial  of  tne 
case,  without  sufficient  foundation  having  lirsi 

been  laid  therefor,  was  harmless,  where  the 
witness,  in  giving  his  evidence,  made  state- 
ments which  completed  the  foundation  for  its 
introduction.— Twohig  v.  Learner  (Neb.)  G7  N. 
W.  152. 

48  Neb.  247. 

§   248.    Improper    exclusion    of    evidence, 
ta]     (Iowa:    1804.) 

The  ruling  out  of  an  explanatory  answer 
to  a  question  was  not  prejudicial,  where  an  ex- 
planation had  been  previously  given.— Calkins 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa)  Gl  N. 
W.  423. 

92  Iowa,  714. 

[b]  llowa;    1S95.) 

Where,  in  an  action  by  an  administrator 
for  the  death  of  his  intestate,  after  evidence  as 
to  the  industrious  habits  of  deceased  has  been 
admitted  without  question,  it  is  admitted  of  rec- 
ord that  the  expectancy  of  the  deceased  was  21 
years  at  the  time  of  his  death,  and  that  plaintiff's 
testimony  will  show  the  value  of  the  services  of 
deceased  to  have  been  $11000  per  year,  the  exclu- 
sion of  evidence  as  to  the  size  of  deceased's  farm, 
and  whether  he  accumulated  his  property  after  his 
marriage,  if  error,  is  without  prejudice  to  plain- 
tiff. 5S  N.  W.  106S,  reversed.  —  McKelvy  v. 
Burlington.  C.  R.  &  N.  Ry.  Co.  (Iowa)  63  N.  W. 
608. 

[c]  (Iowa;    1S05.) 

Error  in  the  exclusion  of  evidence  is  not 
ground  for  reversal,  where  the  evidence,  if  ad- 
mitted,   would   not    have   changed    the   case  — 
Reeder  v.  Dupuy  (Iowa)  65  N.  W.  338. 
[«1]     (Mich.;    1S05.) 

In  an  action  on  a  policy,  where  plaintiff 
testifies  that  he  paid  $50  on  the  contract,  it  is 
harmless  error  to  exclude  evidence  that  he 
stated  to  the  adjuster  that  he  had  paid  $150, 
where,  uuder  the  instructions,  the  amount  paid 


is   in,  n  ..  i, , .  ,    ■      b 

i  Mich,,  62  N,  \V.  I  I'.i. 
UK  Mich.  182. 

[el    (Neb. i    iskt.i 

["he  reject  Ion  of  conipi  nee  which, 

»nii   -ill  the  other  evidence  applicable, 
not  have  established  the  tact  al  harm- 

Whitney  v.  Gretna  State  Bank  (Ni 
N.  W.  983. 

1  r  |     fWia.i    1804.) 

Where    plaintiff's    injuries    partially    de- 
;  his  eyesight,  and  evidence  «u  admitted 
ivhether  a  beni 
ticable,   and  the  jury  were  Instructed   thi 

•oiild  nol  recoi  er  il  the  operal  io 

performed,  defendant    was  not  preju- 
diced by  the  rejection  of  evidence  that   plain 
fused   to  permit  such  an  operation. — Cra- 
ven v.  Smith,  61  N.  W.  317,  89  . 

[grl     c  v.  i».;    isaij.i 

The  owner  of  end  claimed  by  another  on 
the  -round  of  adverse  possession  cannot  com- 
plain because  the  court  confined  the  claimant 
to  pi    ii  specified  by  the  statute  as  Bufficii 

constitute  such  possession  though  the  statute 
was  not  intended  to  exclude  proof  deemed  suffi- 
cient at  common  law. — Lampman  v.  Van  Alstyne 
(Wis.)  69  N.   \V.  171. 

[hi     (Win.;    l.Si»7.) 

The  rejection  of  documents  offered  bv 
plaintiff  is  not  ground  for  reversal  where  they 
arc  returned  with  the  bill  of  exceptions,  and, 
when  considered,  do  not  authorize  the  court  to 
disturb  the  findings  of  fact.— Pomeroy  v.  Hed 
dies  (Wis.)  70  N.  W.  557. 

[11     (Win.;    1S07.) 

It  is  not  reversible  error  to  exclude  a  ques- 
tion asking  a  witness  what  an  article  was 
worth,  where  he  testified  that  be  knew  of  no 
demand  for  it,  and  did  not  know  its  market 
value,  but  knew  the  price  of  it  at  the  place 
named,  which  he  was  not  asked  to  stale.  La 
Chapelle  v.  Warehouse  &  Builders'  Supply  Co. 
(Wis.)  70  N.  W.  5S9. 

§   249.    Effect   of   subsequent   admis- 
sion. 

[a]  Error   in    excluding   evidence    is    harmless 
where  such  evidence  is  subsequently  admitted. 

— (Iowa;    1895)  Strong  v.  Iowa  Cent.  Rv.  Co., 

02  N.  W.  790;    (1895)  Bailey  v.  Bailey. 

03  N.  W.  341;    (1895)  National  Horse- 
Importing  Co.  v.  Novak,  G4  N.  W.  016; 

(Minn.;  189G)  Hale  v.  Life  Indemnity  & 
Investment  Co.,  G8  N.  W.  182; 

(Neb.;  1895)  Farmers'  &  Merchants'  Ins. 
Co.  v.  Malone,  63  N.  W.  802,  45  Neb. 
302. 

[b]  (Iowa:    1S05.) 

Error  in  the  exclusion  of  testimony  is 
harmless  where  the  witness  subsequently  testi- 
fies to  the  facts  sought  to  be  elicited  thereby  so 
far  as  they  are  material.— Kelly  v.  Stone  (Iowal 
62  N.  W.  842. 

[c]  (IVeb.;    1806.) 

Error,  if  any,  in  sustaining  objections  to 
questions  as  leading,  is  cured  if  the  evidence, 
sought  to  be  elicited  is  afterwards  adduced 
from  the  same  witness  in  response  to  other  ques- 
tions.—Houck  v.  Linn  (Neb.)  66  N.  W.  1103. 

§   250.    Admission  of  improper  evidence. 

[a]  A   judgment   will   not   be   reversed   because 

of  the  erroneous  admission  of  evidence,  where  it 

is  not  prejudicial  to  appellant. 

—(Neb. ;   1896)  Farmers'  Loan  &  Trust  Co.  v. 

Memminger,  66  N.   W.  1014,  48  Neb. 

17. 

(S.  D.;   1890)  Bennett  v.  Chicago,  M.  &  St. 

F.  Ry.   Co.,  60  N.  W.  934: 
(Wis.;    1S9G)   Donovan  v.  Chicago  &  N.  W. 
Ry.  Co.,  67  N.  W.  721,  93  Wis.  373. 
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[I>1     down.) 

When  one  claiming  property  as  a  bona 
fide  purchaser  before  levy  of  attachment  sues 
a  sheriff  for  its  possession,  the  admission  of 
the  return  of  the  writ,  which  does  not  show 
service  on  the  attachment  defendant,  or  any 
one  in  possession,  to  prove  defendant's  lawful 
possession  under  the  attachment,  cannot,  preju- 
dice plaintiff.— (1S95)  Klotz  v.  James,  64  N.  W. 
648;    Id.  (1896)  66  N.  W.  190. 

[c]     I  Iowa:    1890.) 

Error  in  an  action  against  an  adminis- 
trator to  recover  back  money  alleged  to  have 
been  paid  in  excess  of  the  amount  due  on  a 
note  executed  by  a  husband  and  wife,  plain- 
tiffs in  the  action,  in  permitting  the  wife  to 
testify  that  on  one  occasion,  when  her  hus- 
band paid  money  to  decedent,  she  indorsed  the 
payment  on  the  note  at  decedent's  request, 
was  harmless.— Erusha  v.  Tomash  (Iowa)  67 
N.  W.  390. 

Id]     (Iowa;    1890.) 

A  witness  testified  that,  a  short  time  after 
the  fire,  he  examined  the  smokestack  of  defend- 
ant's engine,  and  did  not  find  any  appliance  for 
arresting  sparks.  Held  that,  in  view  of  testi- 
mony that,  between  the  time  of  the  fire  and 
the  time  witness  examined  it,  the  spark  arrest- 
er had  been  taken  out,  the  admission  of  the  tes- 
timony complained  of  was  not  prejudicial. — 
Richardson  v.  Douglas  (Iowa)  69  N.  W.  530. 

[e]  (Iowa:      1807.)  , 

Error,  if  any,  in  admitting  evidence  of  the 
arrest  of  a  certain  person,  cannot  be  held  preju- 
dicial on  the  ground  that  the  jury  were  thereby 
led  to  suppose  that  the  loss  of  his  time  was  an 
element  of  damages  recoverable  in  _the_  case, 
where  no  evidence  of  the  value  of  his  time  is 
offered,  and  no  reference  is  made  thereto  in  the 
instruction  stating  what  can  be  allowed  as  dam- 
ages.— Citizens'  State  Bank  v.  Rowley  (Iowa) 
69  N.  W.  1017. 

[f]  (Midi.:    1895.) 

In  an  action  on  an  insurance  policy  is- 
sued by  local  agents,  whose  authority  is  in  writ- 
ing, it  is  harmless  error  to  admit  parol  evidence 
of  their  authority,  where  defendant  does  not 
deny  under  oath,  when  it  tiles  its  plea,  the  exe- 
cution of  the  policy. — Wooliver  v.  Boylston  Ins. 
Co.  (Mich.)  62  N.  W.  149. 
104  Mich.  132. 

[g]  (Mich.;   1895.) 

Plaintiff  asked  defendant  if  he  had  not 
stated  that  a  certain  witness  of  his  had  stolen 
a  certain  article  from  him,  and  that  he  intended 
to  hold  the  theft  over  his  head  until  after  the 
action  was  over.  Defendant  denied  making 
the  statement,  and  the  person  to  whom  plaintiff 
claimed  it  was  made  also  denied  it.  No  motion 
was  made  to  strike  out  such  evidence,  nor  was 
there  any  showing  but  that  plaintiff's  counsel 
acted  in  good  faith  in  opening  the  inquiry,  and 
defendant,  without  objection,  testified  to  other 
thefts  by  the  witness.  Held,  that  the  evidence 
was  not  prejudicial  to  defendant. — Hoffman  v. 
Adams  (Mich.)  64  N.  W.  7. 

[b]      (Mich.;    1895.) 

In  an  action  against  a  street-railroad 
company  for  injuries  to  a  passenger,  where  one 
of  defendant's  employes  testified  that,  on  the 
day  after  the  accident,  his  superiors  asked  him 
to  find  out  by  whose  car  the  passenger  was 
hurt,  and  that  he  thought  he  asked  all  the 
motormen  who  were  working  that  day.  defend- 
ant was  not  prejudiced  by  allowing  him  to  also 
state  that  he  did  not  find  out  on  what  car  plain- 
tiff was  hurt. — Tunnicliffe  v.  Bay  Cities  Consol. 
Rv.  Co.  (Mich.)  65  N.  W.  226. 

[i]     (Mich.:    1896.) 

A  judgment  will  not  be  reversed  for  triv- 
ial errors  in   the  admission  of  testimony   which 
cannot  be  presumed  to  have  affected  the  verdict. 
— Rivard  v    Rivard  (Mich.)  66  N.  W.  6S1. 
[j]     (Minn.;    1895.) 

In  an  action  by  the  assignee  of  an  in- 
solvent bank  to  recover  notes  transferred  by  the 


bank  before  its  assignment,  ami  alleged  to  con- 
stitute a  fraudulent  preference,  it  was  harmless 
error  to  permit  the  maker  of  one  of  the  notes  to 
testify  that  after  the  assignment  the  president 
of  the  bank  told  him  that  defendant  would  be 
sued  for  the  notes,  and  that  he  did  not  think  it 
could  hold  them.— Hahn  v.  Penney  (Minn.)  63 
X.  \V.  S4.",. 

62  Minn.  116. 

[k]     (Neb.;   1895.) 

Where  averments  in  a  cross  petition  are 
not  denied,  proof  to  establish  them  is  unneces- 
sary, and  a  decree  will  not  be  set  aside  because 
the  proof  offered  was  incompetent.  —  Chadron 
Banking  Co.  v.  Mahoney  (Neb.)  61  N.  W.  594. 
43  Neb.  214. 

[1]     (Neb.;   1895.) 

A  judgment  will  not  be  reversed  for  er- 
ror in  admitting  immaterial  testimony,  when  it 
is  clear  that  the  verdict  must  have  been  the 
same  had  such  been  excluded. — Terry  v.  Bea- 
trice Starch  Co.,  62  N.  W.  255,  43  Neb.  866. 

[ni]     (Wis.;   1890.) 

Where  competent,  uncontroverted  'evi- 
dence on  the  subject  of  damages  would  justify  a 
larger  verdict  than  the  one  given,  the  admis- 
sion of  incompetent  evidence  on  that  issue  is 
without  prejudice. — Keller  v.  Town  of  Gilman 
(Wis.^  66  N.  W.  800. 
93  Wis.  9. 


§  251. 


Opinion   evidence. 


[a]  (Iowa.) 

In  replevin  against  a  sheriff  for  attached 
property,  the  objection  that  witnesses  testifying 
to  the  value  of  the  property  were  not.  shown  to 
be  competent  cannot  be  urged,  where  an  op- 
portunity for  cross-examination  was  given. — 
(1895)  Klotz  v.  James.  04  N.  W.  648;  Id.  (1896) 
66  N.  W.  190. 

[b]  (Mich.:    1894.) 

The  admission  of  the  testimony  of  a 
physician  as  to  whether  it  was  evidence  of  de- 
lirium that  a  testatrix  should  tell  those  around 
her  that  she  wanted  some  one  to  go  out  and 
get  some  one  to  make  a  will  for  her  is  not  prej- 
udicial, since  it  is  common  knowledge  that  it 
would  be  evidence  of  the  absence  of  delirium. — 
McHugh  v.  Fitzgerald  (Mich.)  61  N.  W.  354. 
103  Mich.  21. 

[cl     (Mich.;    1897.) 

Where  an  action  for  commissions  for  sell- 
ing logs  was  tried  on  the  theory  that,  if  defend- 
ant was  liable  to  pay  commissions  on  all  the 
logs  specified  in  the  contract,  there  were  about 
9,000,000  feet,  and  there  was  no  real  dispute  as 
to  the  amount,  error  in  permitting  one  of 
plaintiffs,  who  had  seen  about  7.000,000  feet  of 
them,  and  was  an  experienced  lumberman,  to 
state  his  estimate  of  the  quantity,  was  not 
cause  for  reversal. — Burrell  v.  Gates  (Mich.) 
70  N.  W.  574. 

§   252.   Errors  cured. 

la]     (Iowa:    1896.) 

In  an  action  for  assault,  a  recovery  for 
attorney's  fees  not  being  claimed  in  the  pe- 
tition, error  in  the  admittance  in  evidence  of 
the  amount  of  the  fee  plaintiff  had  contracted 
to  give  his  attorney  is  ground  for  reversal, 
though  the  court  subsequently  ordered  such  evi- 
dence to  be  stricken  from  the  record,  it  appear- 
ing that  the  jury  were  not  directed  to  disre- 
gard it.— Irlbeck  v.  Bierl  (Iowa)  67  N.  W.  400. 

[b]     (Mich.;   1894.) 

Error  of  court  in  refusing  to  strike  cer- 
tain testimony  is  cured  by  subsequently  strik- 
ing it  out. — People  v.  Keefer  (Mich.)  61  N.  W. 
338. 

[C]      (Mich.;    1896.) 

Possible  error  in  the  introduction  of  a  copy 
in  evidence  is  cured  by  the  adverse  pnrty  intro- 
ducing the  original  instrument.  —  Emlaw  T. 
Travelers'  Ins.   Co.   (Mich.)  66  N.  W.  469. 
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§   253.    Errors  cured  by  instructions. 

1 1.  I     (Iowa I    1805.) 

Allowing  a  «  itness  testifj  ing  ti 

iif  the  client  ii  not  cured  bj 

1  i.i  wealth,  as  Hi.--,  cannot 
hon    much  that   elen 
mate     Sti  ■  I  83  N,  W. 

683. 

I  •>  I      (IOWfll     IS!I7.I 

The  erroi  '    ice  that 

ps  were  made  in  a  crossing  after  an  acci 
dent    thereon,   •■  irds  in- 

strncted  the  jury  not  to  consider,  is  not  preju- 
dicial where  thi  repairs  and  alter- 
Robinson  v.  City  of  '  Si  cLs  I 
Rapids  (Iowa)  88  N,  W.  1064. 
Id     (Iowa;    L807.) 

In  a  proceeding  to  condemn  a  right  of  way, 
i  witnesses  considered  the  fact  that  the 
•  •.I    right   <>f   way    would    destroy   a   con- 
nection between  two  tracts  of  the  land  by  cross- 
under  bridges  in  a  highway.     The  court 
charged  that  the  landowner  bad  qo  right,  with- 
ii    consent  of  the  supervisors,  to  so  con- 
i.i. -t  the  two  tracts,  "and  you  should  noj 
sider  i  id  any  such  right,  in  arriving  tit 

\i  in-  verdict  in  this  case,"  and  that  "any  evi- 
upon  that  subject  is  withdrawn  from  your 
consideration."      Eeld,    that    the   evidence   was 
without  prejudice  to  defendant.— Burns  v.  Chi- 
I'l.  M.  A   1).  M.  By.  Co.  (Iowa)  7U  N.  \V. 

I  ill     (Mich.)    1805.) 

In  an  action  against  a  saloon  keeper  for 
selling   liquor   to   plaintiff's    husband,    whereby 

she  was  injured  in  her  means  of  Support  and 
in  her  feelings,  error  in  admitting  testimony  of 
the  husband's  death  since  the  beginning  of  the 
action,  and  of  his  expectation  of  life  as  shown 
by  the  mortality  tallies,  was  not  cured  by  an  in- 
struction that  plaintiff  could  not  recover  dam- 
ages in  such  action  for  the  husband's  death. — 
Ford  v.  Cheever  (.Mich.)  63  N.  W.  075. 
105  Mich.  (17H. 
[c]     (Mich.;   IMC..! 

( )n  the  trial  of  an  action  for  damages  for 
selling  liquor  to  plaintiff's  minor  son.  error,  if 
any.  in  allowing  one  of  defendant's  witnesses  to 
testify  that  he  had  drunk  with  the  minor  at  a 
saloon  other  than  defendant's,  was  cured  by  a 
charge  that  it  was  immaterial  whether  any  one 
else  than  defendant  gave  liquor  to  the  minor, 
and  that  the  damages  could  not  be  lessened 
merely  on  that  ground. — Sterling  v.  Callaghan 
(Mich.)  63  N.  W.  982. 

[t]     (Mich.:    1S96.) 

Possible  error  in  the  admission  of  evi- 
dence is  cured  by  limiting  it  to  a  purpose  which 
con  hi  not  have  prejudiced  the  adverse  party. — 
Runnells  v.  Village  of  Pentwater  (Mich.)  67 
N.  W.  558. 

[gj     (Mlch.s    189C.) 

In  garnishment  of  a  fund  held  by  an  in- 
surance company  tor  payment  of  a  policy  in 
favor  of  the  principal  defendant,  where  it  ap- 
peared that  such  defendant  had  assigned  the 
policy,  the  erroneous  admission,  as  against  the 
assignee,  of  declarations  by  such  defendant, 
made  after  the  assignment,  that  he  intended  to 
apply  the  proceeds  of  the  policy  in  payment  of 
his  debts,  was  harmless,  where  the  court  char- 
ged that,  if  the  assignment  was  made  in  good 
faith  to  secure  a  bona  fide  debt,  the  assignee 
was  entitled  to  the  fund. — Muncey  v.  Sun  ins. 
Office  (Mich.)  07  N.  \V.  562. 
[hi     (IV.  D.:    1895.) 

In  an  action  for  the  killing  of  stock  at  a 
private  railroad  crossing,  where  testimony  was 
admitted  that,  if  the  train  had  been  provided 
with  air  brakes,  it  could  have  been  stopped  before 
the  crossing  was  reached,  but  there  was  no  evi- 
dence that  air  brakes  were  in  common  use  on 
trains  like  the  one  causing  the  accident,  any  error 
involved  in  admitting  the  testimony  is  cured  by 
a  charge  withdrawing  it  from  the  jury. — Bishop 


v.  Chicago,  M.  &   St.   1'.   Kv.  Co.  IN.   1).;  62  X 
VV.  (Hi 

I  X.  D. 

8   254.    Admitting   or  excluding   evidence 
•  ■>    tacts  otherwise  shown. 
I  ii  I     (Iowa |    isim.i 

n»t    1*!  had   for  the  admis- 

siu ■  nt    evidence    where    the    same 

Wan) 
go,  B.  «\  Q    l:    l      ,  05  X.  W.  099;  Darn 
all  v.  Bennett,  67  \.  W.  _. 
[b]     (Iowa  |    1800.) 

1  .nor  in  the  Introduction  oi 

dence  is  without  prejudice  where  another  wit- 

in-  -s  has  ti  .-!   n  ii  I 

-Nagle  v.  Palmer  (Iowa)  67  X.  W.  369. 
|<-|     (Iowa i    ihiit.i 

In  an  action  against  an  administrator  for 
goods  si  Id  to  bis  intestate,  it  was  harm!. 
r..r  In  allow  a  witness  to  testily  that  he  and  the 
!.-  used  to  talk  about  nearly  till  of  then 
business,  where  he  had  already  testified,  with- 
out objection,  to  statements  made  to  bini  by 
the  intestate,  in  regard  to  the  contract  with 
and  liability  to  plaintiff  for  the  go.. .Is  in 
tion. — Martin  v.  Shannon  (Iowa)  7u  X.  \V.  72n. 
Idl     (Mich.  |    1805.) 

A  Liter  from  a  witness  for  plaintiff  was 
properly  excluded  when  offered  merely  to  show 
the  animus  of  the  witness,  when  it  already  ap- 
peared that  she  was  an  enemy  of  defendant. 
—Burt  v.  Long  (Mich.)  64  X.  W.  CO. 
[e]     (Mich.)    1805.) 

Error  in  the  exclusion  of  cumulative  evi- 
dence on  an  uncontradicted  point  is  not  prejudi- 
cial.—Little  v.  Williams  (Mich.)  65  N.  W.  568. 
|i|     (Mich.:   1806.) 

Error  in  excluding  evidence  is  harmless 
where  the  ultimate  fact  sought  to  be  established 
thereby  is  fullv  proved  bv  other  evidence. — Mil- 
ler v.  Jurczyk  (Mich.)  67  N.  W.  898. 

[g]     (Minn.:    1«i:,.i 

When  the  competent  evidence  is  such  as 
to  require  the  Gndings  made,  the  admission  of 
other  and  incompetent  evidence  is  harmless  er- 
ror— Fowlds  v.  Evans  (Minn.)  63  X.  W.  102. 
CO  Minn.  513. 
[h]     (Minn.;    1895.) 

In  an  action  by  an  assignee  for  creditors 
to  recover  the  amount  of  an  alleged  fraudulent 
preference,  where  the  answer  admitted  that  the 
assignor  was  insolvent  at  the  time  the  alleged 
preference  was  made,  error  in  admitting  incom- 
petent evidence  of  the  assignor's  insolvency  at 
that  time  was  not  prejudicial.— Hahn  v.  Penney 
(Minn.)  63  N.  W.  843. 
62  Minn.  116. 
[1]     (Minn.;   1800.) 

Error  in  permitting  a  witness  to  state  in 
what  capacity  another  represented  a  party  to 
the  suit,  when  the  other's  capacity  was  in  is 
sue,  was  harmless,  where  it  appeared  from  oth- 
er evidence  that  such  person  was  the  agent  of 
the  partv. — People's  Bank  of  Minneapolis  v. 
Howes  (Minn.)  67  X.  W.  355. 
64  Minn.  457. 
[j]     (Neb.:    1895.) 

The  admission  of  the  testimony  of  a  dis- 
qualified witness,  over  objections  and  excepj 
tions,  in  a  trial  to  the  court,  is  not  sufficient 
ground  for  reversal,  if  sufficient  material  and 
competent  evidence  was  admitted  to  support  the 
finding  and  judgment. — Libs  v.  Libs  (Neb.)  62 
N.  W.  457. 

44  Xeb.  143. 

[t]      (S.  D.j    189«.) 

Where  the  issues  were  whether  defend- 
ants had  sold  a  stock  of  goods,  and  the  amount 
and  nature  of  the  consideration,  and  the  court 
admitted  a  bill  of  sale  by  defendants  simply  to 
show  the  transfer,  the  error,  if  any,  in  exclud- 
ing the  bill  as  evidence  of  the  consideration, 
was  cured  by  the  subsequent  admission  of  oral 
evidence  showing  the  amount   and   nature    of 
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such   consideration.— Jensen   v.   Bowles   (.S.    D.) 
67  N.  W.  627. 

[1]     (Wis.;    1895.)  . 

It  was  not  reversible  error  to  admit  in 
evidence  a  slightly  inaccurate  map  of  the  vicinity 
where  plaintiff  was  injured,  when  the  jury  had 
viewed  the  premises. — Mayer  v.  Milwaukee  St. 
Ry.  Co.  (Wis.)  63  N.  W.  1048. 
90  Wis.  522. 

|   255.    Compulsory  dismissal  or  nonsuit. 

[a]  (Neb.;    1800.) 

Error  in  granting  an  involuntary  non- 
suit was  harmless  where  on  the  evidence  de- 
fendant was  entitled  to  have  a  verdict  directed. 
— Zittle  v.  Schlesinger,  65  N.  W.  892,  46  Neb. 
844. 

[b]  (Neb.;    1896.) 

Since  the  dissolution  of  an  attachment  issued 
on  a  claim  not  due  terminates  the  action,  the  fact 
that  a  judge  at  chambers,  after  dissolving  such 
attachment,  erroneously  ordered  the  dismissal  of 
the  main  action,  was  not  prejudicial. — Dayton 
Spice-Mills  Co.  v.  Sloan  (Neb.)  68  N.  W.  1040. 

§§  256,  257.   Defects  in  special  verdict. 

(Wis.;    1896.) 

In  an  action  for  personal  injuries,  con- 
flict in  the  answers  of  a  special  verdict  relative  j 
to  the  defense  of  contributory  negligence  is 
harmless  error  on  thj  plaintiff's  objection,  where 
the  special  verdict  showj  no  liability  of  defend- 
ant.— Deisenrieter  v.  Kraus-Merkel  Malting  Co. 
(Wis.)  66  N  W  112. 
92  Wis.  164. 

|   258.    Errors  cured  by  verdict  or  judg- 
ment. 

[a]  (Iowa:    1893.) 

Error  in  admitting  evidence  as  to  an  is- 
sue which  is  found  in  favor  of  appellant  is  not 
ground  for  reversal. — White  v.  Byam  (Iowa) 
64  N.  W.  765. 

[bl     (Iowa:    1897.) 

In  an  action  at  law,  aided  by  an  attach- 
ment levied  in  July,  1S94,  a  refusal  to  allow 
plaintiff  to  hie  an  amendment,  claiming  inter- 
est on  his  account  from  January  25,  1895,  was 
harmless,  wnere  the  jury  found  that  plain- 
tiff's claim  wi.s  liquidated  by  the  damage  re- 
sulting to  defendant  from  the  attachment. — 
Union  Mill  Co.  v.  Prenzler  (Iowa)  69  N.  W. 
876. 

§  259.   Presumption  as  to  effect  «•'  error. 
In  I     (Iowa;    1894.) 

Where  instructions  given  would  be  erro- 
neous when  applied  to  any  state  of  facts,  and 
the  evidence  is  not  before  the  supreme  court, 
prejudice  will  be  presumed  unless  the  contrary 
is  affirmatively  shown. — Winey  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  218. 
92  Iowa,  622. 

[b]  (Iowa:   1894.) 

The  presumption  is  that  the  admission 
of  improper  testimony  is  prejudicial. — Swanson 
r.  French  (Iowa)  61  N.  W.  407. 

92  Iowa,  695. 

[c]  (Iowa;    189r>.) 

Error  in  an  instruction  is  ground  for  re- 
versal, unless  it  affirmatively  appears  that  it 
was  not  prejudicial. — Thomas  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  967. 

93  Iowa,  248. 

[d]  (Iowa;   1895.) 

In  an  action  on  an  account,  where  ac- 
count books  are  admitted  in  evidence  without 
the  requisite  preliminary  proof,  the  supreme 
court  cannot  presume  that  the  error  was  with- 
out prejudice,  tho'.igh  all  the  evidence  is  not 
contained  in  the  transcriot  or  bill  of  exceptions. 
— Arney  v.  Meyer  (Iowa)  65  N.  W.  337. 

[e]  (Neb.:   1893.) 

The  refusal  to  give  a  pertinent  instruc- 
tion on   request   is  reversible  error,   in  the  ab- 
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sence  of  a  showing  that   the  party   requesting 
the  same  was  not  prejudiced  by  the  refusal. — 
Case  v.  Case  (Neb.)  63  N.  W.  867. 
45  Neb.  493. 

[f]     (Neb.-,   1896.) 

The  erroneous  repetition  of  a  proposition 
of  law  in  the  charge  is  presumed  to  have  been 
harmless.— Citv  Nat.  Bank  v.  Thomas  (Neb.)  65 
N.  W.  895,  4C  Neb.  861. 

ISi     (N.  D.;    1893.)  ,  ,        . 

Error  in  charging  that  the  jury  might 
disregard  the  entire  testimony  of  a  witness  who 
testified  falsely,  without  instructing  that  the 
jury  must  believe  that  the  witness  so  testified 
intentionally,  is  presumed  to  be  prejudicial.— 
McPherrin  v.  Jones  (N.  D.)  65  N.  W.  685. 
5  N.  D.  261. 

§  260.   Estoppel  to  claim  that  error  was 
harmless. 

(Minn.;    1895.) 

Where  plaintiff  secured  a  verdict  on  the 
theory  that  certain  evidence  introduced  by  him 
was  necessary,  he  cannot,  on  appeal,  contend  that 
such  evidence  was  wholly  unnecessary,  in  order 
to  avoid  the  effect  of  error  by  the  court  in  ad- 
mitting it.— Earl  Fruit  Co.  v.  Thurston  Cold- 
Storage  &  Warehouse  Co.  (Minn.)  62  N.  W. 
439 

60  Minn.  351. 


9.  OBJECTIONS  WAIVED  BY  ACTION  OR 
NONACTION  ON  APrEAL. 

On  appeal  from  justice,  see  ante,  §  174. 

§   261.    Matters  not  urged  in  brief  or  ar- 
gument. 

[a]  An  assignment  of  error,  if  not  argued,  is 
waived. 

—(Iowa;  1894)  Young  v.  Omaha  &  St.  D.  Ry. 
Co.,  61  N.  W.  209,  92  Iowa,  583; 
(Neb.;  1895)  Erck  v.  Omaha  Nat.  Bank.  62 
N.  W.  67,  43  Neb.  613;  (1895)  Mad- 
sen  v.  State,  62  N.  W.  1081,  44  Neb. 
631. 

[b]  An  assignment  of  error  not  supported  by 
argument  will  not  be  considered. 

—(Iowa:  1895)  Neimeyer  v.  Weyerhaeuser.  64 
N.  W.  416:  (1896)  Mathews  v.  Her- 
ron,  67  N.  W.  226; 
(Neb.:  1896)  Johnson  v.  Culick.  65  N.  W. 
883,  46  Neb.  817;  (1896)  City  of  Kear- 
ney v.  Smith,  66  N.  W.  538,  47  Neb. 
408. 

[c]  (Iowa.) 

Where  no  argument  is  filed,  questions 
raised  by  the  record  will  not  be  considered. — 
(1895)  State  v.  Price,  64  N.  W.  596;  (1896)  Mc- 
Candless  v.  Hazen.  67  N.  W.  256. 

[d]  (Minn.:    1895.) 

An  assignment  of  error  not  discussed  in 
the  points  and  authorities  is  waived. — Minneap- 
olis, St.  P.  &  S.  Ste.  M.  Ry.  Co.  v.  Fireman's 
Ins.  Co.  (Minn.)  64  N.  W.  902. 
62  Minn.  315. 

[e]  (Neb.:    1894.) 

Assignments  of  error  not  called  to  the 
attention  of  the  court  by  brief  or  argument 
will  be  deemed  waived,  though  a  party,  in  his 
brief,  states  that  he  does  not  waive  any  assign- 
ment.— Bishop  v.  Middleton  (Xeb.)  HI  X.  W. 
129.  43  Neb.  10. 

[f]  (Neb.;    1895.) 

Where  no  argument  is  made  and  no  briefs 
are   filed   on   appeal,   the  judgment   will   be  af- 
firmed — Betz  v.  Martin  (Neb.)  63  N.  W.  811. 
45  Neb.  341. 

tel     (Neb.;    1897.) 

Assignments  of  error  not  presented  by  the 
briefs  or  oral  arguments  are  waived. — Hamer 
v.  McFeggan  (Neb.)  70  N.  W.  937. 
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,rg    ,„,i    discussed    in 
i||;|l  j  briel  will  nol  be  considered.— Dowaie 
S,  |,  ,  88  N.  W.  184. 

XI.    REVIEW  OF  QUESTIONS  OF  LAW. 

>i\-Z.    What  questions  may  be  oertifled. 

I  a  I      (  l,,%\  n  ;     I  805.  "  ,       - 

The  question  whether  the  board  ol  super- 
rigors,  in  continuing  for  investigation  to  the 
„,.\(  term  a  claim  of  S40  against  tin-  county, 
owing  i-  iIh-  absence  ol  a  member  of  the 

will i   interviewing   the   claimant  in    regard 

thereto,   took  an  unreasonable  time   for  its  in- 

entitle  the  claimant  to  lm- 

sue   thereon,    is   a   question   "t    lad, 

nined    by    the   sit 

,.,,  :,  certificate  by  the  trial  judge.-   Boss  v. 

Hardin  County  (Iowa)  62  X.  W  ,  84  v. 

Il>]      I  Wis.;     L895.)  ,        ,, 

Where  the  I ord  of  prosecution  for  the 

illegal  sale  of  intoxicating  liquors  did  not  show 
that  the  sale  was  made  in  any  town  or  city  in 
which  the  local  option  law  was  in  force,  the  quel 
li,,.,  whether  the  adoption  of  such  law  suspends 
or  repeals  the  general  law  n  gulatmg  the  sale  ol 

Intoxicating  liquors  was  n iroper  question  to 

i„    ,  ertified  to  the  suprem urt,  under  section 

■17"1    Rev   St     which  provides  for  the  determina- 
tion 'when    oi  ertified,  of  such  questions  onh    I 
i   ,,,,'!,    ttrosi    in  ihr  cas,.  below.— State  v.  Hick- 
(Wis.)  62  N,  W.  934. 
90  Wis.  161. 


5   263.    Certifying   questions  of  law. 

[a]  (Iowa;    1895.)  . 

i)n   appeal,    in   an   action   involving    less 

than  $100,  the  certificate  of  the  trial  couri  i 

i,  i,  no  jurisdiction  when  it  fails  to  state  that 
the  questions  certified,  on  which  an  opinion  is 
desired  are  involved  in  the  case,  though  the  fact 
in. iv  be  shown  by  the  record.— Ellis  v.  Keokuk 
County  (Iowa)  62  X.  W.  000. 

[b]  (Iowa:    1895.)  , 

An  appeal  on  certificate  of  the  tria 
judge,  when  the  amount  is  less  than  Sinn,  will 
lie  dismissed,  unless  it  is  shown  that  the  certifi- 
cate was  signed  at  the  time  the  judgment 
was  rendered.  —  Callanan  v.  Kossuth  County 
(Iowa)  G2  N  W.  7S4. 
[ol     down:    1805.) 

The  supreme  court  will  not.  on  the  cer- 
tificate of  a  trial  judge,  examine  "an  agreed 
statemenl  of  facts."  three  pages  long,  where 
the  question  is  incom  ilete,  and  requires  a  sift- 
ing from  the  agreed  statement  of  the  facts  on 
which  to  base  an  answer. — Stern  v.  Sample 
(Iowa)  65  X.  W.  304. 

[d]  (Iowa;  IN!).".) 
Where  questions  are  certified  to  tne  su- 
preme court  in  an  action  involving  less  than 
$1(10,  the  certificate  of  the  trial  court,  in  order 
to  confei  jurisdiction,  must  show  that  the  ques- 
tions on  which  an  opinion  is  desire,!  are  in- 
volved in  the  case.  Lamb  v.  Ross  (1S92)  51  N. 
W  48.  S4  Iowa.  578,  followed— Estey  v.  Yet- 
mier,  05  X.  W.  327. 

[e]  (Iowa;    1S9U.)  .  . 
The  certificate  of  the  judge,   authorized 

by  Code,  §  3173.  in  case  of  an  appeal,  where  the 
amount  in  controversy  is  less  than  $100.  must  be 
made  and  hied  when  the  case  is  decided  and 
judgment  entered.— Powers  v.  Illinois  Cent.  R. 
Co    (Iowa)  66  N.  W.  76. 

[f]  (Iowa;    1896.)  .      '    M  ,  j 

\  certificate  of  a  question  of  law.  under 
Cede.  S  3173,  providing  that  no  appeal  shall  be 
liken  to  the  supreme  court  in  a  case  involving 
less  than  $100.  unless  the  trial  judge  shall  cer- 
tify that  it  involves  a  question  of  law  on  which 
the  opinion  of  the  supreme  court  is  desired,  must 
be  complete  in  itself,  and  when  it  does  not  show 
that  the  question  certified  was  one  on  which 
the  rights  of  the  parties  depended,   and.  fails  to 


ii  til.-  a  disputed  T  '" 

rolved   In   the  deti  rminai    m  ol   the  i| 
law,  the  ease  will  be  dismissed  -Tucker  v.  An 
.ii  i Iowa)  66  N.  W '.  T.>i. 

i  ndi  r  McCln        i  '  K>2,  authorising 

apni  ,  n,,i,s    Involving    less    than    si"" 

only  on  a  certiflcal '  the  trial  judge  that  the 

"involves  a  determination  ol  a  question  or 
bus  upon  which  II 
[on  ol   the  aupn  i  the  Bupreme 

-  not  acquire  jurisdiction  n  here  the  certificate 

nol  Btate  that  the  question  of  law  on  which 

an  opinion  is  desirable  is  involved  in  the  ca 

nor  n  ben  it  does  m  ate 

was  made   when   the  judgment  was   rendered.— 

Smith  v.  Smith  (Iowa)  on  X.  W.  721. 

[h]     (Iowa i    ■*;»;.)    ,         .   ,  . .. 

A  c  i  the  trial  judge,  where  the 

amount  involved  is  less  than  the  jurisdicl  ional 
amount,  stating  that  qui  Id 

i  ,,n  which  it  is  desirable  to  have  the  opin- 
ion of  the  ourt,  bul  not  stating  thai 
,  be  que  tioi  d  are  Involved,  is  insuffi 
cient.    Connor  v.  Bennke  (Iowa;  O'j  N.  \V.  414. 

[1]      down;    1896.) 

A   certificate   for   an   appeal   in    a   case   In 
which  less  than  $100  was  involved,  stating  thai 
a  question  of  law  arose  in  the  trial  of  the 
w  n  bout  alleging  thai  the  question  cei 
involved,  is  insufficient.     Hiatt  v.  .Nelson  1 1 
69  N.  W.  553. 

[j]     (Wis.:    1890.) 

Under   Laws   1895,   C.  215,   §  1,   providing 

that    no    appeal   shall    be    taken    to    the  supreme 

when  the  amount  involved,  exdnsn 
costs,  is  less  than  $100,  unless  the  judge  shall 
certify  that  the  case  involves  questions  of  law 
of  such  doubt  as  to  require  a  decision  of  the 
same,  and  that  in  such  cases  the  questions  so 
certified  "shall  be  briefly  and  clearly  state,!  by 
the  judge,"   etc.,   the   appeal   will   be  dismissed 

;  unless  the  judge's  certificate  states  the  ultimate 
facts  on  which  the  particular  questions  oi   law 
are  raised,  so  that  the  supreme  courl    m 
termine   the   same   from    the    statement 
without  reference  to  the  record.   -Independence 

■  Creamery  Co.  v.  Lock  way  (Wis.)  OS  X.  \V.  650 

Ik]     (Wis.;    1896.)  . 

An  appeal  on  a  certificate  of  the  judge,  un- 
der Laws  1895,  c.  215,  requiring  that  the  ques- 
tions certified  "be  briefly  and  clearly  stated  by 
the  judge."  cannot  be  considered,  all  the  ques 
tions  turning  to  the  question  whether  a  payment 
was  voluntarily  made,  and  there  being  nothing 
in  the  certificate  from  which  such  question  can 
be  determined.— Leppla  v.  Reed  (Wis.)  08  N.  \\  . 
001. 

[1J     (Wis.;   1897.)  . 

The  certificate  of  questions  of  law  on  an 
appeal  involving  less  than  $100  (Laws  1895,  C. 
°15)  must  give  the  ultimate  facts  on  which  the 
questions  arise,  and  an  appeal  will  be  dismiss- 
ed if  the  questions  can  be  decided  only  by  ref- 
erence to  the  record.— Burkhardt  v.  Llgee 
(Wis.)  TO  X.  W.  290. 


XII.    EFFECT    OF   APPEAL— SUPERSE- 
DEAS. 

Allowance  of  alimony  pending  appeal,  see  "Di- 

vorct?,'*  §  — — ■ 
Appointment  of  receiver  after  appeal  taken,  see 

''Receivers,'"  §  5. 
Rights  pending  appeal  in  contest  of  title  to  office, 

see  "Office  and  Officer,"  §  9. 

§   264.    Effect  in  general, 
[al     (Midi.:    1S!>7.> 

Pending  an  appeal  from  a  decree  fixing  tie 
amount  which  each  of  two  legatees  who  had  re- 
ceived advancements  shall  pay  to  a  third,  the 
latter  mav  settle  with  one  of  the  former  and 
proceed  with  the  cause  as  to  the  other^— Car- 
miehael   V.   Lathrop   iMich.)   70   N.   W.  010. 
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[b]     (Neb.:    1S90.) 

An  appeal  does  not  operate  as  a  super- 
sedeas, except  as  provided  by  statute,  and  upon 
the  terms  imposed  by  statute. — Home  Fire  Ins. 
Co.  v.  Duteher  (Xeb.)  67  N.  W.  Tin;. 
48  Neb.  755. 

%  265.   Allowance      of      supersedeas      by 
trial  court. 

(Neb.;   1890.) 

In  cases  where  the  statute  makes  no  pro- 
vision for  a  supersedeas  as  a  matter  of  i-i irl 1 1 . 
the  trial  court  may,  in  its  discretion,  allow  a 
supersedeas  upon  conditions  which  it  may  affix 
for  the  protection  of  the  parties. — Home  Fire 
Ins.  Co.  v.  Duteher  (Neb.)  67  N.  W.  766. 
48  Neb.  755. 

§   266.    Power  of  trial  court  to  stay  pro- 
ceedings. 

(Iowa;   1895.) 

In  an  action  to  enjoin  a  sale  under  an 
execution,  in  that  the  execution  is  yoid,  it  is 
proper  for  the  court,  pending  an  appeal,  to  sus- 
pend its  judgment  dismissing  the  petition  and 
dissolving  the  injunction,  thereby  saving  appel- 
lant from  the  necessity  of  applying  to  the  ap- 
pellate court  for  such  an  order. —  Winter  v.  Coul- 
thard  (Iowa)  62  N.  W.  732. 

S   267.    Allowance  of  supersedeas  by  ap- 
pellate court. 

(Neb.;    1896.) 

It  is  within  the  power  of  the  supreme 
court,  in  its  discretion,  after  obtaining  jurisdic- 
tion of  a  case  by  appeal,  to  allow  a  supersedeas 
in  cases  not  provided  for  by  statute,  and  upon 
terms  which  the  court  mav  prescribe. — Home 
Fire  Ins.  Co.  v  Duteher  (Xeb.)  67  N.  W.  766. 
48  Neb.  755. 

8   268.    Power  of  supreme  court. 

[a]  (Wis,;    1895.) 

The  supreme  court  has  power  to  stay  the 
proceedings  in  a  case  before  it  during  the  pen- 
dency of  the  appeal,  —  City  of  .Tanesville  v. 
.lanesville  Water  Co.,  61  N.  W.  770,  89  Wis. 
159. 

[b]  (Wis.;    1896.) 

Where  a  judgment  is  rendered  against  in- 
fant defendants,  and  it  appears  from  the  affi- 
davit of  the  guardian  ad  litem  that  the  failure 
to  file  an  undertaking  for  costs  on  appeal  was 
due  to  the  fact  that  appellants  had  no  other 
property  than  that  in  controversy,  and  that 
there  was  no  one  sufficiently  interested  in  their 
behalf  to  give  such  undertaking,  the  supreme 
court  may  retain  the  record  for  a  reasonable 
length  of  time  to  enable  them  to  serve  the  requi- 
site undertaking,  file  it  in  the  court  below,  and 
have  the  same  properly  certified  by  an  amend- 
ed return. — Tyson  v.  Tyson  (Wis.)  68  N.  W. 
1015. 

§   269.    Supersedeas  bond. 

[a]  (Neb.;    1895.) 

Under  Code  Civ.  Proc.  §  677,  providing 
that  a  supersedeas  bond  given  on  appeal  from 
an  order  modifying  or  dissolving  an  injunction 
shall  be  conditioned  that  appellant  will  prose- 
cute the  appeal  without  delay,  and  pay  all  costs 
found  against  him  on  the  final  determination  of 
the  case,  a  bond  given  on  such  appeal,  condi- 
tioned that  appellant  shall  pay  the  amount  of 
the  decree,  interest,  damages,  and  costs  against 
him  in  ease  tne  decree  should  be  affirmed  in 
whole  or  in  part,  was  insufficient. — U'Chander 
v.  State,  64  N.  W.  373,  46  Neb.  10. 

[b]  (Neb.;    1896.) 

A  supersedeas  bond  for  an  appeal  from 
a  decree  awarding  alimony  must  be  in  double 
the  amount  of  such  decree,  and  conditioned  as 
prescribed  by  f'ode  Civ.  Proc.  §  677.  subd.  1. — 
State  v.  Cornish  (Neb.)  67  N.  W.  481. 
48  Neb.  614. 


[c]     (Neb.;    1897.) 

The  filing  of  a  supersedeas  bond  is  indis- 
pensable  to  a   stay   of   proceedings   pending   re- 
view.—State  v.  Ramsey  (Neb.)  69  X.  W.  758. 
Id]     (Neb.;    1897.) 

A  supersedeas  bond,  when  filed  and  ap- 
proved, will  not  operate  as  a  supersedeas,  un- 
less it  contains  the  conditions  prescribed  by 
law— State  v.  Ramsey  (Neb.)  69  N.  W.  758. 

Ie]     (Neb.;   1897.) 

A  proper  supersedeas  bond,  executed,  filed, 
and  approved  in  one  cause,  will  not  act  as  a 
supersedeas  of  a  decree  subsequently  rendered 
in  another  action  between  the  same  parties. — 
State  v.  Ramsey  (Xeb.)  69  N.  W.  758. 

[fl      (Neb.;    1897.1 

While  a  supersedeas  bond  is  not  essen- 
tial to  obtain  a  review  of  a  decree  in  an  equity 
cause,  it  is  indispensable  to  a  stay  of  the  en- 
forcement of  such  decree  pending  the  review. — 
Creighton  v.  Keith  (Neb.)  70  N.  W.  406. 
[g]     (Neb.;    1S97.) 

The  district  court  has  jurisdiction  to  va- 
cate a  supersedeas  bond  approved  by  the  clerk 
of  such  court,  if  the  surety  is  insufficient,  and 
no  transcript  of  the  record  has  been  lodged  in 
the  appellate  court  for  the  purpose  of  appeal  or 
error  proceedings. — Bates  &  Co.  v.  Stanley 
(Neb.)  70  N.  W.  972. 

§  270.   Stay  or  release  of  execution. 

[a]  (Mich.;    1890.) 

How.  Ann.  St.  §  7621c,  prohibits  the 
granting  of  s.  stay  of  proceedings  on  a  verdict 
or  judgment  in  the  circuit  court  for  more  than 
20  days  without  bond.  Held,  that  the  filing  of  a 
bond  and  issuing  of  a  writ  of  error  after  a  20- 
days  stay  authorized  has  expired  will  not  dis- 
charge a  levy  made  on  real  estate  under  an  ex- 
ecution issued  after  the  said  stay  had  expired. 
—Peterson  v.  Carpenter  (Mich.)  66  N.  W.  487. 

[b]  (Wis.;    1895.) 

The  taking  of  an  appeal,  and  perfecting 
it  by  giving  the  undertakings  prescribed  in  Rev. 
St.  §§  3049,  3053,  after  levy  of  execution  on 
personal  property,  merely  stay  all  further  pro- 
ceedings on  the  judgment,  and  do  not,  ipso 
facto,  recall  the  execution  or  release  the  levy, 
but  the  supreme  court  may  recall  the  execution 
and  release  the  levy.— Tilley  v.  Washburn  (Wis.) 
64  N.  W.  312,  91  Wis.  105. 

§   271.    Appeal    from    order    appointing 
receiver. 

[a]  (Minn.;    1895.) 

On  the  giving  of  the  supersedeas  bond 
prescribed  by  Gen.  St.  1S94,  §  6142,  on  appeal 
from  an  order  appointing  a  receiver,  the  receiv- 
er's power  is  suspended  pending  the  appeal,  and 
he  should  restore  to  appellant  possession  of  prop- 
erty taken  under  the  order  of  appointment. 
Canty,  J.,  dissenting. — Farmers'  Nat.  Bank  v. 
Backus  (Minn.)  05  X.  W.  255. 
03  Minn.  115. 

[b]  (Minn.;    1S9.V) 

On  the  return  being  made  on  the  appeal, 
the  supreme  court  has  inherent  power  to  re- 
quire the  receiver  to  so  restore  the  property.— 
Farmers'  Nat.  Bank  v.  Backus  (Minn.)  65  N. 
W.  255. 

63  Minn.  115. 

[c]  (Neb.;    189G.) 

An  order  appointing  a  receiver  of  real 
property  in  aid  of  foreclosure  proceedings  can- 
not be  superseded  as  a  matter  of  right  pending 
an  appeal  therefrom,  since  it  is  not  an  order 
directing  the  delivery  of  possession  of  real 
property,  within  Code  Civ.  Proc.  §  677,  subd.  3, 
allowing  supersedeas  on  appeal  from  such  an 
order. — Home  Fire  Ins.  Co.  v.  Duteher  (Neb.) 
67  N.  W.  766. 

[d]  (Neb.;    1896.) 

The  allowance  of  a  supersedeas  on  an  ap- 
peal from  an  order  appointing  a  receiver  pen- 
dente lite  is  a  matter  of  discretion.— State  v. 
Stull  (Neb.)  69  N.  W.  101. 
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[e]     (WU.i    1K!>.-..| 

Where  an  appeal  from  an  order  appoint- 
ing a  receiver  i*  taken  in  g I  faith,  the 

will,  upon  the  movant  giving  reasonable  security, 

grant    a    Bts 

nrv  of  the  appeal,  a     i 
of  righl     City  of  Janesvllle  r.  Janesvllle  Wu 
ter  Co.,  61  N.  \V.  770,  89  Wis 

272.   Effect  of  supersedeas, 
[a]     ilo,»,ii    isiiT.) 

Code,  3186,  3191,  3192,  providing  that 
mii  appeal  shall  not  stay  proceedings  unless  u 
bond  is  given;    thai  no  appeal  shall  affect  the 

judgment  appealed  fr ;    and  thai  any  i 

i  in  filing  snob  bond  shall  be 
.  i in .i i i.l, 1 1,  contemplate  a  stay  of  pro- 
ceedings on  the  judgment  itself,  so  that  an  ap- 
peal wuli  is  bond  from  n  self-execut- 
ing order  striking  oul  matter  from  a  pleading 
iloes  not  deprive  the  court  of  jurisdiction  to 

nal  judg in  on  the  sound  portions  of  t in* 

pleadings.— Allen  v.   Church   (Iowa)   70  N.   \V. 
127. 
|b]     (Neb.i    1895.) 

Executi annot   issue  for  a  deficiency 

judgment  in  foreclosure  proc lings  pending  an 

appeal,  in  which  a  supersedeas  bond  was  given, 
from  an  order  confirming  the  foreclosure  sale. — 
Kountze  v.  Erck  (Neb.)  G3  N.  W.  804. 
45  Neb.  288. 


XIII.    DECISION. 

On  appeal  from  justice,  see  ante,  §§  175,  176. 
In  condemnation  proceedings,  see  "Eminent  Do- 
main," §  24. 

1.  IN  GENERAL. 
§  273.   Scope. 

(Wis.!    1805.) 

When  the  pleadings,  the  record,  and  the 
judgment  of  the  lower  court  raise  only  the  is- 
sue of  the  general  rights  of  the  several  parties 
to  the  use  of  water,  the  appellate  court  can  only 
determine  the  general  principle  in  general  terms. 
having  no  concrete  question  before  it. — Green 
Bay  &  M.  C.  Co.  v.  Kaukauna  Water  Power 
Co.  (Wis.)  63  N.  W.  1019. 
90  Wis.  370. 

§  274.   Double  appeal. 
(S.  D.:   1894.) 

When  an  appeal  is  taken  from  a  judg- 
ment and  an  order  denying  a  new  trial,  and  al- 
so from  another  order,  it  will  be  presumed  that 
the  appeal  was  intended  to  be  taken  from  the 
judgment  and  order  denying  the  new  trial,  and 
the  appeal  from  the  independent  order  will  be 
treated  as  surplusage  Hackett  v.  Gunderson 
(1891)  47  N.  W.  546,  1  S.  D.  479.  distinguished. 
—Williams  v.  Williams,  61  N.  W.  38,  6  S.  D. 
284. 

2.  AFFIRMANCE. 

After  remitting  excess  in  judgment,  see  post,  § 

295. 
For  failure  to  file  briefs,  see  ante,  §  102. 

§   275.    When  necessary  or  proper, 
[a]     (Neb.;   1898.) 

Where  no  brief  has  been  filed  by  either 
party,  and  the  cause  is  submitted  without  oral 
argument,  the  judgment,  if  it  conforms  to  the 
pleadings  and  evidence,  will  be  affirmed. — Moore 
v.  McCollum,  62  N.  W.  41,  43  Neb.  617. 
tb]     (Neb.;    1805.) 

Though  the  mere  failure  to  file  a  motion 
for  a  new  trial  in  the  court  below  is  not  alone 
sufficient  ground  for  dismissing  a  petition  in 
error,  where  no  such  motion  was  filed,  and  no 
bill  of  exceptions  settled,  and  the  petition  in 
error  presents  no  question  for  review  on  a  mo- 
tion to  dismiss,  the  cause  will  be  considered  as 


submitted  on  the  merits,  and  the  judgment  af- 

liri I,     Ercl  Omaha   Nat.   Hank   (Neb.)  02 

N.  W.  67,  43  N<  i.  61& 
|«J     (Neb.)    1800.) 

Where  the  evidence  submitted  upon  a 
motion  is  imperfect  and  10  confusing  in  it h  na- 
lure  that  it  cannot  be  determined  afflrmativelj 
that  there  ••  in  overruling  inch  motion, 

the   ruling   must   be  sustained.— -Haley   v.   Mi 
Cartj     Si  b  l  67  N.  W.  857. 
is  Neb.  883. 

t«ll     IV  I).;     1806.) 

I  authorize  an  affirmance  of  n  decrei 
on  the  ground  that  appellant  is  not  a  party  ag- 

i    by,  a  motion  t..  dismiss  is  not  nee 

essary.— Schlegel    v.    Bisson    (S.    D.)    66   N.    W 
L087. 

§   276.    Appeal     by     plaintiff— Complaint 
detective. 
(Bitch. |    is!>r..i 

In  an  action  for  Injn 

bridge,  Dlaintiff  averred  that  she  was 
lawfully  driving  along  such  highway,  while  the 
proof  showed  that  the  horse  was  being  driven 
by    her  companion.      Held,   that  a  judgment    for 

defendant  should  not  be  affirmed  because  of  the 

variance  between  the  pleading  and  proof,  where 
reversible  error  wns  i  on   the  trial.— 

Rose  v.  [onia  Tp,  (Mich.)  62  N.  W.  401. 
104  Mich.  320. 

§   277.    Damages    for    frivolous    or   vexa- 
tions appeal. 

[a]  (Mtoli.:    i«i.-,.i 

An  appeal  involving  only  the  value  of  a 
few  chickens,  and  questioning  the  sufficiency  of 
the  declaration,  to  which  no  demurrer  was  filed, 
is  frivolous,  and  attorney's  fees  will  be  allowed. 
—Snow  v.  McCracken  (Mich.)  04  N.  W.  866. 

[b]  (Mien. i  I  sou.) 

Where  a  decree  dismissing  a  bill  to  qui- 
et title  under  a  tax  deed  was  reversed  on  appeal, 
on  the  ground  that  certain  evidence  introduced 
by  defendant,  and  showing  the  invalidity  of  the 
tax  deed,  was  improperly  admitted  under  the 
pleadings,  and  the  judgment  on  appeal  al- 
lowed defendant  to  amend,  and  allowed  Bucb 
evidence  to  stand,  provided  complainants  should 
be  given  the  right  to  cross-examine  defendant's 
witnesses,  and  on  second  trial  the  same  evi- 
dence was  used  under  an  amended  answer, 
and  complainants  refused  to  cross-examine  de- 
fendant's witnesses,  an  appeal  from  a  second 
decree  dismissing  the  bill,  on  the  ground  that 
the  tax  deed  was  void,  is  within  How.  Ann. 
St.  §  8982,  providing  that  the  court  may  assess 
damages  for  a  frivolous  appeal.— Wagar  v.  Bow- 
ley  (Mich.)  67  N.  W.  512. 

[c]  (i\eb.:    1804.) 

Code  Civ.  Proc.  §  596,  providing  that,  on 
the  affirmance  of  a  judgment,  the  court  "shali 
also  render  judgment  against  plaintiff  in  error 
for  5  per  cent,  on  the  amount  due  from  him  to 
defendant  in  error,  unless  the  court  shall  enter 
on  the  minutes  that  there  was  reasonabl 
ground  for  the  proceedings  in  error."  does  not 
apply  where  the  court  has  not  acquired  jurisdic- 
tion because  of  defects  in  the  proceedings;  but 
in  such  case  a  dismissal  is  the  only  judgment 
that  can  be  entered. — Garneau  v.  Omaha  Print- 
ing Co.,  61  N.  W.  100,  42  Neb.  847. 

[d]  (Wls.i    1895.) 

When,  in  a  civil  action,  an  appeal  is  friv- 
olous and  taken  merely  for  delay,  the  supreme 
court  may,  under  Rev.  St.  §  2951,  adjudge  the 
respondent,  on  affirmance,  damages  for  his  de- 
lav,  in  addition  to  interest,  not  exceeding  10 
per  cent.— Sweet  v.  Davis  (Wis.)  63  N.  W.  1047. 
90  Wis.  409. 

3.  DISMISSAL  OF  APPEAL. 

See,  also,  ante,  §  176. 

Amount  in  controversy  insufficient  to  give  juris- 
diction, see  ante,  §  39. 
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For  defects  iu  bond,  see  ante,  §  65. 

For  failure  to  appeal  in  time,  see  ante,  §  48. 

to  file  judgment  roll,  see  ante,  §  46. 

■  to  join  necessary  parties,  see  ante,  §  71. 

From  judgment  complying   with  prior  mandate, 
see  ante,  §  3. 

§   278.    When  ordered. 
(Wis.:    1805.) 

Where  an  order  overruling  a  demurrer 
to  the  complaint  has  been  reversed  on  appeal, 
the  appeal  will  not  thereafter  be  dismissed  on 
affidavits  showing  that  appellant,  by  his  own 
acts,  had  estopped  himself  from  questioning 
the  validity  of  the  complaint. — Northwestern 
Iron  Co.  v.  West  Superior  Iron  &  Steel  Co. 
«4  N.  W.  323,  90  Wis.  570. 

I   279.    Grounds. 

[a]     (lowai   1895.) 

An  appeal  from  a  judgment  rendered  in 
an  action  by  a  partner  to  recover  as  liquidated 
■damages  an  amount  deposited  by  the  defendant 
partner  in  a  bank,  to  be  paid  to  plaintiff  on  de- 
fendant's breach  of  the  contract  of  partnership, 
should  not  be  dismissed  because  the  bank,  after 
judgment  in  favor  of  the  plaintiff,  and  before  the 
appeal  was  taken,  paid  the  amount  into  court, 
and  plaintiff  satisfied  the  judgment. — Sanford  v. 
First  Nat.  Bank  (Iowa)  63  N.  W.  459. 

£b]     (Wis.;    1895.) 

Where  the  order  appealed  from  is  dis- 
cretionary, and  no  abuse  is  shown,  the  appeal 
will  be  dismissed. — McCarville  v.  Boyle  (Wis.) 
«2  N.  W.  517,  89  Wis.  651. 

[c]     (Wis.;    ISSr.i.) 

After  plaintiff  and  other  creditors  of  a 
partnership  had  obtained  judgments,  and  levied 
■execution  on  the  firm  property,  some  of  the  part- 
ners brought  suit  against  the  others  for  a  disso- 
lution of  the  firm  and  an  accounting.  Subse- 
quently, on  the  petition  of  other  creditors,  who 
claimed  that  the  judgments  were  fraudulent,  an 
order,  made  and  entitled  in  the  partnership  ac- 
tion, was  granted,  allowing  petitioners  to  inter- 
vene therein,  and  also  in  the  creditors'  suits, 
whereupon  plaintiff  gave  notice  of  appeal,  enti- 
tled in  its  action  against  the  firm,  from  such  or- 
der. Hrhl.  that  the  appeal,  being  taken  in  an 
action  other  than  the  one  in  which  such  order  was 
made,  must  be  dismissed. — H.  B.  Claflin  Co.  y. 
Weber,  63  N.  W.  80,  60  Wis.  283. 

§   280.    Matters    happening    pending 

appeal. 

[a]  (Neb.:    1895.) 

A  motion  to  dismiss  an  appeal,  because 
■of  the  payment  by  appellant  of  the  judgment 
appealed  from,  will  be  overruled  when  such 
payment  was  not  voluntary,  but  was  made  to 
avoid  a  sale  of  appellant's  property  on  execution 
issued  on  the  judgment. — Green  v.  Hall  (Neb.) 
«1  N.  W.  605,  43  Neb.  275. 

[b]  (Wis.:    1897.) 

An  appeal  from  an  order,  made  after  judg- 
ment, denying  a  motion  to  modify  a  judgment 
in  a  habeas  corpus  case,  will  be  dismissed, 
where,  pending  the  appeal,  the  judgment  has 
been  reversed. — Markwell  v.  Pereles  (Wis.)  69 
N.  W.  9S4. 

§  281.   ^—  Failure  to  serve  notice  of  ap- 
peal. 
(Iowa;   1897.) 

An  appeal  will  be  dismissed  where  appel- 
lee's additional  abstract,  which  is  not  denied, 
states  that  notice  of  appeal  was  never  served 
on  the  clerk  below,  and  the  transcript  and  cer- 
tificate of  said  clerk  show  that  a  notice  pur- 
porting to  have  been  served  on  him  was  not  in 
fact  served.— Pratt  v.  Pratt  (Iowa)  09  N.  W. 
1128. 

';   282.    Time  of  making  motion, 
[a]     (Neb.;   1895.) 

A  motion  to  dismiss  for  want  of  prose- 
cution must  be  presented  before  submission  of 


the    case   on    the   merits.— Moore   v.    McCollum 
62  N.  W.  41,  43  Neb.  617. 

[b]  (S.  D.;    1896.) 

It  was  no  ground  for  failing  to  make  the 
motion  to  dismiss  the  appeal  on  the  motion  day 
of  the  circuit  from  which  the  case  came,  as  re- 
quired by  rule  of  court  23,  that  the  original  pa- 
pers on  appeal  were  not  forwarded  to  the  su- 
preme court  in  time  by  appellant,  and  that  the 
same  were  finally  forwarded  at  the  expense  of 
respondent. — Shickle-Harrison  &  Howard  Iron 
Co.  v.  City  of  Rapid  City  (S.  D.)  66  N.  W.  499. 

[c]  (S.  D.:    1896.) 

The  supreme  court  may  entertain  a  motion 
to  dismiss  an  appeal,  though  the  transcript  was 
not  on  file  in  that  court  when  the  motion  was 
noticed  for  hearing,  provided  it  be  received  and 
filed  on  the  day  the  notice  is  argued. — Murray 
v.  Whitmore  (S.  D.)  68  N.  W.  745. 

§   283.    Waiver  of  right  to  dismissal. 
(Mich.;    1896.) 

The  right  of  appellee  to  insist  on  a  dismissal 
of  the  appeal  because  of  appellant's  neglect  to 
pay  to  the  register,  within  30  days  after  the 
appeal  is  perfected,  the  fee  for  making  the  re- 
turn, which  omission  is  declared  by  Laws  1871, 
Act  No.  62,  to  be  a  waiver  of  the  appeal,  may  in 
turn  be  waived  by  appellee,  where  his  counsel, 
after  informing  appellant's  counsel  that  the 
statute  had  not  been  complied  with,  and  receiv- 
ing the  reply  that  the  return  would  be  made  at 
once,  did  not  assert  his  intention  to  rely  on  the 
statutory  waiver. — Bennett  v.  Hickey  (Mich.) 
68  N.  W.  650. 

§  284.    Reinstatement. 
(N.  D.:   1894.) 

Where  an  appeal  from  an  order  dissolv- 
ing an  attachment  has  been  dismissed  for  fail- 
ure to  file  a  transcript  within  60  days  (rule  9), 
a  reinstatement  because  of  the  failure  of  the 
trial  judge  to  designate  the  papers  on  which 
such  order  was  based  will  not  be  granted,  un- 
less appellant  shows  diligence  in  trying  to  pro- 
cure such  designation. — Walter  A.  Wood  Har- 
vester Co.  v.  Heidel,  61  N.  W.  155,  4  N.  D.  427: 
Duluth  Dry-Goods  Co.  v.  Same,  Id.;  Merchants' 
State  Bank  v.  Same,  Id. 


4.  REVERSAL. 

Effect  of  reversal  on  right  to  costs,  see  "Costs," 


§   285.    For    variance    between    pleading 
and  proof. 
(Minn.;    1896.) 

When  it  appears  that  the  variance  be- 
tween a  pleading  and  proof  has  not  misled  the 
adverse  party  to  his  prejudice,  this  court,  on 
appeal,  will  affirm  and  remand  the  cause, 
with  directions  to  permit  the  party  to  amend 
his  pleading  to  conform  to  the  proofs. — Adams 
v.  Castle  (Minn.)  67  N.  W.  637. 
64  Minn.  505. 

§  286.    Effect  of  stipulation. 
(Neb.:    1895.) 

In  the  absence  of  facts  pleaded  and  relief 
prayed  entitling  parties  to  other  relief,  a  judg- 
ment of  the  lower  court  confirming  the  priority 
of  a  mortgage,  according  to  a  stipulation  made 
between  the  parties,  will  not  be  reversed. — Gil- 
more  v.  Silver  (Neb.)  63  N.  W.  923. 
45  Neb.  632. 

§   287.    Effect  of  reversal— New  trial. 
[a]      (Minn.;    1895.) 

On  appeal  from  a  judgment  for  defend- 
ant, in  an  action  on  a  promissory  note,  the  find- 
ings of  the  court  sustaining  the  defenses  of 
usury  and  alteration  of  the  note  were  held  not 
sustained  by  the  evidence.  No  other  error  was 
found  in  the  record.    Held,  that  a  reversal  did 
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not  i:  i  a  new  trial— Babcoek  v.  Mur- 

\s\  i <iTt;. 

61    Mil,.,    -ms. 

I  ■  >  I     (Minn. i    1890.) 

'I'h.-  reversal  of  tin    iudgmenl  on  appeal 
ii..  refrom  do<  a  not  n  have  the  effect 

LDting  a    new   trial.-   Kurtz  v.   St.    Paul   & 
Ii    l:,    ...  (Minn.)  67  N    \»     808. 

§   288.    Jurisdiction  after  reversal. 
(Neb. |    isiiT.i 

Where  the  district  court  reverses  a  judg- 
ment retain  the 
cuuse  for  trial.— Maryott  i.  Gardner  t.N'eb.)  (JO 
.\.   W 


5.  MODIFICATION. 

§   289.    Amendment. 

(low  n ;    1805.) 

Where  it  is  uncertain  whether  a  judgment 
for  defendant  disposed  of  an. I  included  a  . 
item  pleaded  by  way  of  set  off.  but  it  is  inferable 
therefrom  that  it  di.i  no*,  ami  the  judgment  is  ex- 
cessive if  it  is  not  included,  but  as  near  as  may  lie 
just  if  it  is  included,  the  judgment  will  he  amend- 
ed on  appeal  so  as  to  be  a  bar  to  further  recovers 
for  sin  Ii  item.  — Walker  v.  Walker  (Iowa)  03  N. 
W.  331. 

S   290.    Of  judgment   of  appellate   court. 

(Win.;     1808.) 

Ail     erroneous    decision    of    the    supreme 

court  cannot  be  corrected  after  the  term  at  whirl. 

it    was   rendered,    but    must  stand    as   the  law   of 

the  case.     Everett  v.  Gores  (Wis.)  06  N.  W.  610. 

92  Wis.  527. 


0.  REVERSAL,    OR     MODIFICATION-DI- 
RECTING PROPER  DECREE. 

§   291.    Rendering  proper  decree. 

(Mich.;    1S90.) 

Where,  in  a  suit  for  the  rescission  of  a 
contract  for  the  sale  of  land  for  nonperform- 
ance on  the  part  of  the  grantor,  the  grantor 
claims  a  reformation  of  the  contract  on  the 
ground  of  mistake,  the  supreme  court,  on  ap- 
peal from  a  decree  of  rescission,  may,  on  re- 
versal,  reform  the  contract. — Johnson  v.  Wilson 
(Mich.)  G9  \.  W.  )4ti. 

$   292.    Directing  proper  decree. 
(S.  ».;    1800.) 

Where  the  appeal  is  only  from  an  order 
denying  a  motion  for  a  new  trial  on  finding  for 
appellant,  the  cause  will  be  reversed,  and  not  be 
remanded  with  directions  to  enter  judgment  for 
appellant.— Bright  v.  Ecker  (S.  D.)  08  N.  W. 
320. 


7.  WHEN  NEW  TRIAL  ORDERED. 

§   293.    For  errors  as  to  amount  of  dam- 
ages, 
[al      (Midi.;    1897.) 

The  court  on  appeal  will  not  remand  for 
new  trial  because  the  verdict  is  excessive, 
where  the  items  objected  to  can  be  stricken  out, 
and  a  judgment  rendered  for  those  regarding 
which  no  error  is  shown. — Sloman  v.  Mercan- 
tile  Credit   Guarantee   Co.    (Mich.)   70   N.    W. 

ssu. 

[b]      (Minn.;    1S96.) 

At  the  close  of  plaintiff's  evidence  the 
court  below,  on  defendant's  motion,  dismissed 
the  action.  Held,  that  the  supreme  court  will 
not  grant  a  new  trial  merely  because  plaintiff 
may  have  been  entitled  to  nominal  damages. 
United  States  Exp.  Co.  v.  Koerner  (Minn. I  OS 
N.  W.  181. 


8.   EXCESSIVE     JUDGMENT     <;|VEN     RE 
LOW. 

When  in ■'.•.  trial  ordered,  see  ante,  §  293. 

S   294.    Setting  aside  or  reducing  verdict. 
(Mini,.;     IV1C.1 

it  is  the  duty  of  the  appellate  court  to 
set  aside  or  conditionally  reduce  the  amount  of 
an    exc.  erdict — In    re    Keogb's    Estate, 

6.-1  N.   W.  T'JS,  6::  Minn.   103      U  ckei    r.  B 
ert,  Id. 

§   295.    Affirmance   on   remitting  excess. 
1 11  I     (Iowa  1    1805.) 

A  judgment  ••..  a  Bre  policy  will  not  bi 
reversed  where  plaintiff  offers  to  remit  any  ex- 
cess  because  the   value  of  a  foundation   u 
the   insured   building,  which  was  not  destroyed, 
was  nut  deducted   from  the  amount  of  th 
mm  a  me.— Bloom  v.   State  Ins.  Co.  (Iowa)  62  N. 
W.  siO. 

|l. I     (Iowa;    1897.) 

Where  error  for  which  judgment  is  re- 
versed involves  a  possible  excess  of  $200  in 
the  amount  of  plaintiff's  recovery,  his  offer 
in  petition  for  rehearing  to  remit  that  amount 
if  former  opinion  is  adhered  to,  will  be 
on;    and     judgment,     as    so    modified,     will     be 

affirmed.— Irlbeck    v.    Bierl    (Iowa)    70   N.    W. 
200. 
[c]     (Neb.  1    ISOS.) 

Where  the  only  reversible  error  is  that 
the  amount  of  the  recovery  is  excessive,  the 
court  will  affirm  the  judgment  upon  the  excess 
being  remitted,  if  the  evidence  will  support  the 
remainder  of  the  finding.— Regier  v.  Shreck 
(Neb.)  66  N.  W.  018. 
47  Neb.  067. 


9.  MANDATE   AND   PROCEEDINGS   BE- 
LOW. 

§   296.    Duty  to  obey  mandate, 
[a]     (Minn.;     ism;.) 

Where  the  supreme  court  remanded  a  case 
with  directions  to  enter  judgment  for  plaintiff 
for  part  of  the  land  in  suit,  and  ordered  a  new- 
trial  as  to  the  other  part,  though  that  procedure 
was  irregular,  the  duty  of  the  lower  court  was 
to  enter  the  judgment. — McRoberts  v.  McAr- 
thur  (Minn.)  08  N.  W.  770. 
lb]     (Wis.;    189C.) 

Where  a  cause  is  remanded,  with  direc- 
tion to  enter  judgment  "in  accordance  with  the 
opinion,"  the  trial  court  has  nothing  to  do  but 
obey  such  mandate,  and  no  amendment  to  plead- 
ings will  be  allowed. — Patten  Paper  Co.  v.  Green 
Bay  &  M.  Canal  Co.  (Wis.)  66  N.  W.  601. 
93  Wis.  283. 

§   297.    Compntation  of  interest. 

(Wis.;    1H9«.) 

Where  the  judgment  in  an  action  for  the 
wrongful  cutting  of  timber  was  for  a  certain 
sum,  "with  interest  from  the  time  of  the  cut- 
ting," a  mandate  on  appeal,  which  directs  that 
judgment  be  entered  for  a  larger  sum  "with  in- 
terest," must  be  understood  to  mean  interest 
from  the  same  date  as  allowed  by  the  trial  court. 
—Everett  v.  Gores  (Wis.)  66  N.  W.  616. 
92  Wis.  527. 

S   298.    Remand  on  appeal  in  divorce  pro- 
ceedings. 

(N.  D.:    1895.) 

Under  Laws  1891,  c.  120,  §  26,  providing 
that  in  all  cases  the  supreme  court  shall  remit 
its  judgment  to  the  lower  court  for  enforce- 
ment or  entry,  the  supreme  court  will,  on  ren- 
dering final  judgment  on  an  appeal  in  divorce 
proceedings  under  Laws  1893.  c.  82,  remand 
the  record  to  the  lower  court  for  entry.— Taylor 
v.  Taylor  (N.  D.)  63  N.  W.  893. 
5  N.  D.  58. 
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§   299.    Proceedings  below, 
la]     (Iowa:    1395.) 

The  reversal  on  appeal  of  a  cause  in 
which  a  motion  lor  change  of  venue  has  been 
overruled  will  not  necessitate  a  retrial  of  the 
motion  for  change  of  venue,  if  the  ruling  there- 
on was  correct.— Stevens  v.  Ellsworth  (Iowa)  64 
X.  W.  60S. 

[1>]      (loTin;    1897.) 

Pleadings  may  be  amended  after  an  appeal 

where  the  judgment  of  the  trial  court  has  been 

reversed,   and   the  cause  remauded   for  a   new 

trial. — Martin  v.  Shannon  (Iowa)  70  N.  W.  720. 

£c]     (Wis.;    1896.) 

A  mandate  of  the  supreme  court,  on  re- 
manding a  case,  "to  render  the  proper  judg- 
ment for  the  plaintiff,"  only  authorizes  the  prop- 
er judgment  on  the  special  verdict  in  the  case, 
no  further  trial  being  contemplated.— Stahl  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.)  68  N. 
W.  954. 

S   300.    Power    of    lower    court   after    af- 
firmance. 
Ca]     (Mien.;   1896.) 

A  remittitur  issued  upon  the  affirmance 
of  a  judgment  upon  writ  of  error  restores  to  the 
trial  court  its  jurisdiction  of  the  cause,  to  make 
such  order  as  may  seem  proper. — Reynolds  t. 
Newaygo  Circuit  Judge  (Mich.)  67  N.  W.  529. 

[b]      (Mich.:    1896.) 

Relators  obtained  a  judgment  which,  on 
error,  was  affirmed.  Execution  was  issued,  but 
the  judgment  was  paid  before  levy.  The  judg- 
ment debtor  was  granted  leave  to  move  for  a 
new  trial.  Belli  that,  the  affirmance  not  Jjeing 
a  decision  on  the  merits,  it  was  within  the  dis- 
cretion of  the  trial  court  to  grant  the  motion 
for  leave. — Reynolds  v.  Newaygo  Circuit  Judge 
(Mich.)  67  N.  W.  529. 

S  301.   Law  of  the  case. 

[a]  (Iowa;   1894.) 

Ax  here  defendant  appeals  from  a  judg- 
ment allowing  plaintiff  to  withdraw  certain 
claims  without  prejudice,  and  the  judgment  is 
reversed  to  enable  defendant  to  get  a  determi- 
nation of  such  claims,  he  cannot,  on  a  second 
trial,  allege  that  such  claims  were  res  judi- 
cata.— McArthur  v.  Schultz  (Iowa)  61  N.  W. 
217. 

93  Iowa,  32. 

[b]  (Iowa;    1896.) 

The  statement  in  an  opinion  on  appeal  that 
a  certain  verbal  agreement  was  proven  is  not 
conclusive  on  the  new  trial  for  which  the  cause  is 
remanded.— Baxter  v.  Rollins  (Iowa)  68  N.  W. 
721. 

[c]  (Minn.;    1896.) 

On  a  second  trial,  the  judgment  of  the  su- 
preme court  on  the  former  trial  constitutes  the 
law  of  the  case. — Bradley  v.  Norris  (Minn.)  69 
N.  W.  624. 


XIV.    JURISDICTION    OF    APPELLATE 
COURT  AFTER  REMAND. 

§   302.    In  general, 
[a]     (Minn.:    1897.) 

The  jurisdiction  of  the  appellate  court  is 
divested  by  the  filing  of  the  remittitur  below, 
and  it  cannot  recall  the  remittitur  unless  it  has 
been  erroneously  or  irregularly  issued. — Rud  v. 
Board  of  Com'rs  of  Pope  County  (Minn.)  69  N. 
W.  8S6. 

lb]     (S.  D.;    1S95.) 

On  the  going  down  of  the  remittitur  aft- 
er decision  of  the  case  the  supreme  court  loses 
jurisdiction,  and  will  not  entertain  a  subsequent 
application  for  rehearing. — Dempsey  v.  Billing- 
hurst  (S.  D.)  65  N.  W.  427. 

[c]      (Wis.:    1896.) 

Under  Rev.  St.  §  3071.  requiring  the 
clerk  of  the  supreme  court  to  transmit  the  rec- 


ord to  the  court  below  within  00  days  after 
the  decision,  unless  the  court  direct  the  same 
to  be  retained  for  the  purpose  of  enabling  a 
party  to  move  lor  rehearing,  the  supreme 
court  retains  jurisdiction  of  the  ease  for  the 
purpose  of  a  motion  to  vacate  an  order  dis- 
missing the  appeal,  and  to  reinstate  the  appeal, 
in  the  nature  of  a  motion  for  rehearing,  made 
more  than  30  days  after  the  decision  dismiss- 
ing the  appeal,  though  a  motion  for  rehearing, 
under  rule  20,  should  be  made  within  30  days 
after  the  decision. — Patten  Paper  Co.  v.  Green 
Bay  &  M.  Canal  Co.  (Wis.)  67  N.  W.  432. 
93  Wis.  283. 


XV.  LIABILITIES  ON  APPEAL  BONDS. 

§   303.    In  general. 

[a]  (Mich.;    1894.) 

3  How.  Ann.  St.  §  7621c.  provides  that 
no  stay  of  any  verdict  or  judgment  in  any  cir- 
cuit court  shall  be  granted  for  the  purpose  of 
moving  for  a  new  trial  or  settling  a  bill  of 
exceptions  for  a  longer  period  than  20  days, 
unless  the  party  applying  therefor  shall  execute 
a  bond  to  pay  the  judgment  if  the  same  is  not 
set  aside  or  reversed.  Section  8679  provides 
that  no  writ  of  error  shall  operate  as  a  stay, 
unless  plaintiff  in  error  shall  give  a  bond  to 
prosecute  his  suit  to  effect,  and  pay  such  judg- 
ment as  shall  be  awarded  against  him.  llthl. 
that  it  was  no  defense  to  an  action  on  an  ap- 
peal bond  that  its  conditions  covered  both  sec- 
tions, and  were  in  the  alternative. — Tenhopen 
v.  Tavlor  (Mich.)  61  N.  W.  265. 
103  Mich.  178. 

[b]  (Mich.;    1894.) 

In  a  suit  on  an  appeal  bond,  a  clerical 
error  whereby  the  amount  of  the  judgment  ap- 
pealed from  is  slated  as  "twn"  hundred,  instead 
of  "two"  hundred,  dollars,  will  be  disrecarded. 
—Tenhopen  v.  Taylor  (Mich.)  61  N.  W.  265. 
103  Mich.  178. 

[c]  (Mich.;    1895.) 

In  an  action  on  an  appeal  bond  conditioned 
to  pay  the  rental  value  of  premises  on  affirmance 
of  judgment,  a  lease  of  the  premises  for  the  pre- 
vious year  is  admissible  to  show  the  rental  value 
for  the  time  covered  in  the  bond. — Vincent  v.  De- 
field  (Mich.)  63  N.  W.  30il. 
105  Mich.  315. 

[d]  (Mich.;    1895.) 

Where  an  appeal  bond  is  insufficient  in 
amount,  and  the  appellant,  on  order  of  the  court, 
fails  to  furnish  a  new  bond,  the  fact  that  the  ap- 
peal is  dismissed  on  motion  of  the  appellee  does 
not  estop  him  from  bringing  an  action  on  the 
bond— Hascall  v.  Brooks  (Mich.)  63  N.  W.  413. 
105  Mich.  383. 

[e]  (Neb.;    1895.) 

The  liability  of  the  signers  of  an  appeal 
undertaking,  as  between  them  and  the  judgment 
creditor,  is  that  of  principal  debtors,  and  not 
that  of  principal  and  surety.  —  Flannagan  v. 
Cleveland  (Neb.)  62  N.  W.  297. 
44  Neb.  58. 

[f]  (Neb.;   1896.) 

The  issuing  of  an  execution  is  not  a  con- 
dition precedent  to  the  right  of  a  judgment  cred- 
itor to  maintain  an  action  against  the  surety  on 
an  appeal  undertaking  given  to  enable  the  judg- 
ment debtor  to  appeal. — Johnson  v.  Reed  (Neb.) 
66  N.  W.  405. 

47  Neb.  322. 
[gr]      (S.  D.;    1895.) 

On  the  refusal  of  an  administrator  to 
bring  an  action  against  the  widow  to  have  prop- 
erty in  her  possession  adjudged  assets  of  the  es- 
tate, the  heirs  brought  the  action,  and  obtained 
judgment,  from  which  the  widow  appealed,  giv- 
ing an  undertaking  to  stay  execution.  Held, 
that  though,  under  the  statute,  the  undertaking 
did  not  run  to  any  named  promisee,  the  plain- 
tiff heirs  could  sue  thereon  in  their  own  names. 
—Bern  v.  Shoemaker  (S.  D.)  64  N.  W.  544. 
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{    304.    When  Nubility  accrue*. 

|i<  I     (Neb. |    is!>-..> 

\\  |    i  md  in  cond 

the  judgment  debtor  will  "prosecute  bis  appeal 
feet,    and    without    unnecessary   delay,'    a 
failure  to  perfei  i    the   appeal  1  i   tran- 

icripl   operates  -.is  an   ami 

ment,  and  renders  tb Ii      liable     I 

gan  v.  Cleveland  (Neb.)  62  N.  \\ '.  297. 
41  Nob.  58. 

|l, I     CNeb.i    1896.) 

Judgment  was  recovered  before  ■  justice 
<jf  the  peac<  against  two  makers  ol  a  prom 

who  jointly  appealed  to  the  district  court. 
'I  he  undertaking  of  tne  gurety  on  the  appeal  bond 
was  to  pay  any  judgment  rendered  against  the 
appellants.  Held,  that  the  surety  is  liable,  not- 
withstanding judgment  in  the  appellate 
was  against  only  one  of  the  appellants.— Johnson 
v.  Reed  (Neb.)  66  N.  W.  405. 
47  Neb.  322. 

[C]      (S.  I).;     1895.) 

(in  the  administrator's  refusal  to  bring 
an  action  against  the  widow  to  have  property  in 
her  hands  adjudged  assets  of  the  estate,  the 
heirs  brought  the  action,  and  obtained  a  judg 

meat,  which,  "ii  appeal,  was  held  correct  as  to 
(lie  personal  properly,  but  wrong  as  to  the  real- 
ty, and  was  reversed  as  entered,  and  the  ease 
was  remanded  with  directions.  ETrfd,  that  there 
was  no  such  reversal  as  to  discharge  the  under 
taking  given  by  the  widow  on  appeal. — Bern  v. 
Shoemaker  (S.  D.)  04  N.  \V.  544. 

$   305.    Defenses. 

[a]  (Minn.;    1895.) 

When  it  appears  in  an  action  on  a  staj 
bond  given  under  Gen.  St.  1804,  §  7989,  that  the 
di  btor  had  property  out  of  which  the  claim  could 
have  been  collected  when  the  bond  was  given, 
but  thereafter  disposed  of  it,  so  that,  on  the  en-  i 
try  of  judgment,  he  was  without  property,  it  was 
no  defense  that,  when  the  bond  was  executed, 
the  debtor  was  insolvent,  and  that,  if  the  judg- 
ment had  been  entered  at  that  time,  he  would 
have  assigned  for  his  creditors,  and  that,  if  he 
had  not  assigned,  a  receiver  would  have  been 
appointed,  in  consequence  of  which  plaintiff 
would  not  have  received  a  greater  per  cent,  of 
bis  claim  than  that  stated. — Estes  v.  Roberts 
(Minn.)  65  N.  W.  445. 
63  Minn.  265. 

lb]     (N.  D.;    1895.) 

It  is  no  defense  to  an  action  on  a  statu- 
tory  undertaking  on  appeal  that  the  court  has  | 
not  fixed  the  amount  thereof  under  the  statute. 
— Braithwaite  v.  Jordan  (N.  D.)  65  N.  W.  701. 
5  N.  D.  196. 

§   306.    Extent  of  liability, 
[al     (Neb.;    1895.) 

'i  he  bondsmen  of  a  defendant  in  forcible 
entry  and  detainer,  against  whom  a  judgment 
of  restitution  has  been  rendered,  and  who  ap- 
peals, are  liable,  if  the  judgment  is  affirmed,  for 
costs,  and  for  the  reasonable  rent  of  the  premises 
during  the  time  the  defendant  wrongfully  with- 
holds possession.  Code  Civ.  Proc.  §  1030. — Mor- 
rison v.  Hoggs  (Neb.)  62  N.  W.  473. 

44  Neb.  248. 

[b]  (Neb.;    1895.) 

Code  Civ.  Proc.  §  1014.  providing  that  a 
surety  on  appeal  to  the  district  court  "shall  be 
liable"  for  the  debt  and  costs,  if  judgment  go 
against  appellant,  does  not  authorize,  on  the  ren- 
dition of  a  judgment  against  an  appellant,  the 
rendition  of  the  same  judgment  against  the 
surety.— Selby  v.  McQuillan  (Neb.)  63  N.  W. 
855. 

45  Neb.  512. 

§  307.    Estoppel  of  sureties. 
(Neb.:    1895.) 

The  signers  of  an  appeal  bond  are  es- 
topped in  a  suit  thereon   from  making  the  de- 


■ii.it    no   appeal   n  n    in   fad  perfected.— 
EUannngan  v.  Cleveland  1X1  .  i  62  N.  \\ .  297. 

ii  Keb.  .vs. 

3   308.    Release  of  surety, 
tlfeb.i    1896.) 

The  men    continuance  of  t  cause  on  ap- 
peal, without  'i nsenl  "t  the  surety  on  the  ap- 
peal bond,  will  not  release  such  surety. — Johnson 
v.  Reed  (Neb.)  66  N.  \V.  406. 
47  -Neb.  822. 


APPEARANCE. 

Authority  of  attorney,  see  "Attorney  and  Client," 

!  2. 

justice  of  the  peace,  gee  "Justices  of  the 

Peace,"  Ss  16,  17. 
In  garnishment,  see  "Garnishment,"  i  22. 
On  appeal,  see  "Appeal,"  §  7. 

§  1.    What  constitutes. 
(Wis.  i    1894.) 

A  motion  by  a  garnishee  to  set  aside  a 

judgment  in  garnishment  because  the  garnishee 
was  not  indebted  to  defendant  is  such  an  ap 
pearance  as  will  waive  a  failure  to  serve  the 
summons  ou  the  garnishee,  and  cure  any  in- 
validity in  the  judgment. — Wickham  v.  South 
Shore  Lumber  Co.,  01  N.  W.  2S7.  89  Wis.  98. 

§  2.    General  appearance. 

[a)  (Neb.;    1895.) 

A  motion  by  defendant  in  a  justice  court 
for  a  retaxation  of  costs  constitutes  a  general 
appearance,  and  waives  objections  to  jurisdic- 
tion over  him. — Dreyfus  v.  Moline,  Milburn  & 
Stoddard  Co.,  61  N.  W.  599.  43  Neb.  233. 

[b]  (Neb.;    1895.) 

The  appearance  of  a  garnishee  for  the  pur 
pose  of  moving  to  dismiss  the  garnishment  on  the 
ground  that  the  garnishee  did  not  reside  in  the 
county  where  suit  was  brought,  held  not  to  con- 
stitute a  general  appearance.  —  South  Omaha 
Nat.  Bank  v.  Farmers'  &  Merchants'  Nat.  Bank 
(Neb.)  (13  N.  W.  128. 
45  Neb.  29. 

§  3.   Effect. 

fa]     (Minn.;    1896.) 

One  not  originally  a  party  to  the  action, 
who  voluntarily  appeared  and  opposed  a  motion 
for  the  appointment  of  a  receiver  therein  on  the 
merits,  and  submitted  to  an  order  making  him 
a  party,  became  a  party,  tnough  he  stated  that 
he  appeared  only  specially. — Farmers'  Nat.  Bank 
v.  Backus  (Minn.)  66  N.  W.  5. 
64  Minn.  43. 

[b]     (Minn.;    1S96.) 

Where  an  assignee,  by  bringing  an  action, 
ostensibly  for  conversion,  against  a  nonresident 
creditor,  to  whom  the  debtor  has  transferred 
stock  as  a  preferential  security,  and  by  attach- 
ing his  property  in  this  state,  compels  his  ap- 
pearance, it  would  be  a  breach  of  comity, 
amounting  to  fraud  on  defendant,  to  allow 
plaintiff,  upon  his  failure  to  show  a  conversion, 
to  treat  the  action  as  one  to  set  aside  the  trans- 
fer and  recover  the  stock.  Start,  C.  J.,  and 
Mitchell,  J.,  dissenting.— Hay  v.  Tuttle  (Minn.) 
69  N.  W.  696. 

§  4.   Appearance  entered  after  judg- 
ment. 

(Wis.;    1896.) 

A  judgment,  in  a  proceeding  by  certiorari 
to  review  action  of  a  county  board  of  supervisors, 
which  is  void  because  jurisdiction  of  the  board 
was  not  obtained,  is  not  aided  by  an  attempted 
appearance  by  the  board,  after  its  rendition,  and 
an  informal  adoption  by  the  board  of  the  judg- 
ment, nothing  having  been  decided  or  changed 
in  consequence  or  on  the  strength  of  that  appear- 
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auce.— State  v.  Weinfurther  (Wis.)  66  N.  W. 
702. 

92  Wis.  546. 

J   5.   As  waiver  of  objections  gener- 
ally. 

[a]  (Minn.;    1896.) 

By  appearing  and  contesting  on  the  mer- 
its a  motion  for  a  new  trial,  made  on  the  min- 
utes at  a  subsequent  term,  under  Gen.  St. 
1S94,  §  5399,  to  set  aside  the  decision,  in  a  trial 
by  the  court  without  a  jury,  the  objections  that 
the  motion  was  not  proper  in  such  a  case,  and 
that  it  could  not  be  heard  at  that  term,  were 
waived.— Grit) Die  v.  Livermore  (Minn.)  67  N. 
W.  213. 

64  Minn.  396. 

[b]     (Neb.;    1896.) 

The  objection  that  a  stranger  to  the  ac- 
tion, who  filed  a  motion  therein,  had  no  stand- 
ing to  urge  the  motion,  was  waived  where  the 
parties  to  the  action  voluntarily  appeared  after 
notice  of  the  motion,  and  resisted  the  same 
solely  on  its  merits. — Neitzel  v.  Lyons  (Neb.)  67 
N.  W.  867. 

48  Neb.  892. 

|  6.   As    waiving   objections   to   pro- 
cess or  jurisdiction. 

raj     (Iowa;    1897.) 

A  special  appearance  by  a  foreign  insur- 
ance company  to  object  to  the  service  of  notice 
on  its  nonresident  adjusting  agent  while  tem- 
porarily in  the  state  is  sufficient  to  confer  juris- 
diction over  it,  since  Code,  §  2626,  subsec.  3, 
provides  that,  if  a  special  appearance  to  object 
to  the  service  of  notice  is  made,  no  other  notice 
is  necessary. — Lesure  Lumber  Co.  v.  Mutual 
Fire  Ins.  Co.  (Iowa)  70  N.  W.  761. 

[b]  (Mich.;    1895.) 

Irregularities  relating  to  the  sufficiency 
of  the  service  and  return  of  summons  in  an  ac- 
tion before  a  justice  are  cured  where  the  parties 
appear  and  adjourn  the  case  by  consent,  without 
pleading.— Waldron  v.  Palmer  (Mich.)  62  N.  W. 
731. 

104  Mich.  556. 

[c]  (Mich.;   1895.) 

In  attachment  before  a  justice  where  the 
service  was  defective,  an  appearance  and  con- 
sent to  an  adjournment,  "without  prejudice." 
do  not  waive  the  defective  service. — Tunningly 
v.  Butcher  (Mich.)  63  N.  W.  994. 

[d]  (Mich.;    1896.) 

In  an  action  for  libel,  where  defendant, 
though  the  affidavit  to  hold  to  bail  was  insuffi- 
cient, gave  special  bail  and  entered  a  general  ap- 
pearance, a  motion  to  quash  and  dismiss  the 
proceedings  because  the  affidavit  conferred  no  ju- 
risdiction to  issue  the  writ  or  to  order  bail  is  prop- 
erly denied.  —  Graham  v.  Cass  Circuit  Judge 
<Mich.)  66  N.  W.  348. 

[e]  (Mich.;    1896.) 

By  appearing  and  pleading,  defendant 
submits  himself  to  the  jurisdiction  of  the  court. 
— Dunlap  v.  Byers  (Mich.)  67  N.  W.  1067. 

[f]  (Mich.;    1896.) 

One  who  contests  an  application  for  the 
appointment  of  an  administrator  cannot  com- 
plain that  the  publication  of  the  hearing  was  in- 
sufficient.— In  re  Brooks'  Estate  (Mich.)  67  N. 
W.  975. 

[Bl     (Neb.;    1895.) 

The  question  whether  or  not  the  court 
has  jurisdiction  of  the  subject  of  the  action, 
and  of  his  person,  cannot  be  raised  by  one  who 
has  voluntarily  appeared,  and  presented  his 
claim,  by  answer  and  cross  bill,  for  adjudi- 
cation.— Ragan  v.  Morrill  (Neb.)  61  N.  W.  590. 
43  Neb.  361. 

[hi     (Neb.;    1895.) 

When  a  defendant  appears  and  files  a 
motion  to  dismiss  the  suit  because  of  defects  in 
the  service  by  publication,  he  thereby  waives  all 
irregularities  and  defects  in  sudi  service.  — 
Welch  v.  Ayres  61  N.  W.  G35,  43  Neb.  326. 


[1]     (Neb.;    1806.) 

Where  a  decree  is  rendered  upon  service 
had  by  publication,  and  defendant  subsequently 
files  an  answer  to  the  merits,  and  asks  to  have 
the  decree  opened  under  Code  Civ.  Proc.  §  82, 
such  appearance  is  a  waiver  of  all  defects  and 
irregularities  in  the  service. — Scarborough  v. 
Myrick,  66  N.  W.  867,  47  Neb.  794. 
[j]     (Neb.;    1896.) 

Persons  not  under  guardianship,  and  not 
minors,  nor  under  other  legal  disability,  cannot 
be  heard  to  complain  of  a  judgment  rendered 
in  a  proceeding  to  which  they  were  parties, 
because  the  notice  required  by  law  of  such 
proceeding  was  not  given  them,  when  the  rec- 
ord discloses  that  they  voluntarily  appeared  and 
participated  in  such  proceeding. — Spencer  v. 
Wolf  (Neb.)  67  N.  W.  858. 

[kl     (Neb.;    1897.) 

By  a  general  appearance  defendant  waives 
all  defects  in  the  issuance  and  service  of  sum- 
mons.— Omaha  Loan  &  Trust  Co.  Sav.  Bank  v. 
Knight  (Neb.)  69  N.  W.  933. 

tl]     (Neb.;    1897.) 

By  a  general  appearance,  defendant  waives 
the  issuance  and  service  of  summons. — Mer- 
chants' Sav.  Bank  of  Providence  v.  Noll  (Neb.) 
70  N.  W.  247. 

[m]     (S.  D.;    1896.) 

Where  defendant,  after  his  motion  to  set 
aside  the  summons,  which  had  been  improperly 
served,  has  been  overruled,  interposes  a  counter- 
claim, and  demands  an  affirmative  judgment,  he 
waives  the  question  of  jurisdiction  over  his  per- 
son.—Lower  v.  Wilson  (S.  D.)  68  N.  W.  545. 

[n]     (S.  D.;    1896.) 

By  the  general  appearance  of  defendant, 
by  answering  to  the  merits,  and  attending  the 
trial  and  testifying,  the  court  acquired  jurisdic- 
tion of  defendant's  person. — Pollock  v.  Pollock 
(S.  D.)  68  N.  W.  176 

[o]     (Wis.;    1895.) 

A  special  anpearance  to  move  to  set  aside 
a  summons  for  irregularity  of  service,  with  costs 
of  the  motion,  is  not  a  waiver  of  want  of  jurisdic- 
tion.—Kingsley  v.  Great  Northern  Ry.  Co.  (Wis.) 

64  N.  W.  1036,  91  Wis.  380. 

[p]     (Wis.;    1896.) 

An  appearance,  and  a  motion  to  set  aside 
a  judgment  because  the  costs  are  excessive,  be- 
cause no  affirmative  relief  was  asked  against 
the  moving  party,  and  because  the  action  was 
prosecuted  under  e  champertous  agreement,  are 
consistent  only  with  the  fact  of  jurisdiction, 
and  waive  any  defect  in.  or  want  of,  service 
of  process.— Gilbert-Arnold  Land  Co.  v.  City  of 
Superior,  67  N.  W.  38,  93  Wis.  194. 

[qj     (Wis.;    1896.) 

A  party,  by  going  to  trial  on  the  merits 
after  his  objection  to  a  notice  of  trial  as  pre- 
mature was  erroneously  overruled,  waives  the 
error.— Mills   v.  National   Fire   Ins.   Co.    (Wis.) 

65  N.  W.  730. 

92  Wis.  90. 

Ir]     (Wis.;    1897.) 

A  general  appearance  and  motion  by  de- 
fendants to  set  aside  a  default  on  the  ground  of 
excusable  neglect  waives  all  defects  in  the  serv- 
ice—Pfister  v.  Smith  (Wis.)  69  N.  W.  984. 


APPLICATION. 

For  change  of  venue,  see  "Criminal  Law,"  §  41. 

For  homestead  under  federal  laws,  see  "Public 
Lands,"  §  3. 

For  insurance,  see  "Insurance,"  §§  27^13. 

For  judgment  by  default,  see  "Judgment,"  §  12. 

For  license  to  sell  liquors,  see  "Intoxicating  Liq- 
uors," §  9. 

For  new  trial,  see  "Criminal  Law,"  §  192;  "New 
Trial,"  §§  7-15. 

For  security  for  costs,  see  "Costs,"  §  16. 

For  writ  of  assistance,  see  "Assistance,  Writ 
of." 

Of  payments,  see  "Payment,"  §§  1S-20. 


147 


APPOINTMENT     AJJBITEATION  AND  AWARD,  L.  1L       (j  4j     148 


APPOINTMENT. 

<  >f  cl]  pal  i  lorporatlona,"  §$ 

88  ••-. 

I  17. 
editor,    gee    "Ex,  '        nlstra- 

i.irs."        I 

i  ir  guardi  i  ■  hi  and  W  n 

1  M'  iu  I  I,  2. 

( >r  officers  In  general  Office  a  ad  <  m r," 

I  5. 

•  M  reci  "  §S  1-11. 

•  if  Bp  ecuting   attorney,   see  "Criminal 

Law,"   .:   5  ' 
or  state  officer,  sec  "States  and  Slate  Officers," 

5  0. 
Oi  inistee,  see  "Trusts,"  §  16. 


APPORTIONMENT. 

Of  annuities,  see  "Annuities." 

■<cts    het  ween    old    and    new    counties,    see 
"Counties,"  §§  8,  9. 

between  old  and  new  districts,  see  "Schools 

and  School   Oistricts,"  §  G. 

Of  award  in  condemnation  proceedings,  see  "Imm- 
inent Domain,"   §  29. 

Of  COStS,    see   "Costs,"   §  15. 

i  If  grand  jurors,  see  "Grand  Jury,"  §  2. 

Of   lien   claims   against   several  separate  parcels, 
see  "Mechanics'  Liens,"  §  7. 

Of   members  of   legislature,    see   "State   Legisla- 
ture." 

Of  proceeds  of  execution  sale,  see  "Execution," 
§§  32,  33. 

Of  school   funds,   see   "Schools  and  School   Dis- 
tricts," §  30. 

Of  taxes  among  townships,  see  "Taxation,"  §  5. 


APPRAISEMENT. 

See  "Judicial  Sales."  §  3. 

At  mortgage  foreclosure  sale,   see  "Mortgages," 

§  69. 
Of  loss  under  policy,  see  "Insurance,"  SS  82.  83. 
Of  property  sold  on  execution,  see  "Execution," 

§  22. 
Of  value  of  improvements  made  by  defendant    in 

ejectment,  see  "Ejectment,"  §  14. 


APPROPRIATION. 

For  payment  of  claims  against  city,  see  "Mu- 
nicipal Corporations,"   §   17G. 

For  school  expenses,  see  "Schools  and  School 
Districts,"  §  S. 

For  state  purposes,  see  "States  and  State  Offi- 
cers," §  35. 

Of  land  for  public  use,  see  "Eminent  Domain," 
§  27. 

Of  waters  on  public  lands,  see  "Waters  and 
Water  Courses,"  §  1. 


APPROVAL 

Of  ordinance  by  mayor,  see  "Municipal  Corpo- 
rations," §  23. 
Of  statute,  see  "Statutes,"  §  3. 

ARBITRATION  AND  AWARD. 

I.  SUBMISSION,  §§  1,  2. 
II.  AWARD  AND  PROCEDURE,  §§  3-7. 

See,  also,  "Reference." 

Adjustment   of  loss   under  policy,  see   "Insur- 
ance," §§  82,  83,  108,  109. 


I.    SUBMISSION. 

§    1.    Agreement  to  submit — Ackiiowlr-ilg- 
iiii  nt. 
I  u  I     (Nil,.!    IKH7.I 

I  'allure  ■•)    the   pa 
Code  <av.  I'roe.  tit.  28,  t„  acknowledge 
before  a  justice  ol  the  peace  the  agreemi 

ite,  will  de- 
prive the  district  court  of  jurisdiction  to  con- 
firm the  award  or  render  judgment  thereo 

ol   the  successful   party.    Burkla 
Johns,,,,  (Neb.)  70  N.  W. 
I  l>l     (Neb. |    imit.i 

Failure  so  to  acknowledge  the  agreem 
of  submission  is  cot   an  irregularity  which  the 
parties  may  waive.— Burkland  v.  Johnson  (Neb.) 
7n  N.    W.  388. 

§   2.    Revocation, 
[o]     IMlim.:    1894.) 

The     mere    fact     that     ll .u 

agreed  to  be  submitted  to  arbitration   an 

•  ■I  a  pending  action  will  not  make  u  sub- 
mission one  "by  rule  ..I  court,"  instead  oi  at 

common-law,    revocable     at     any   time     ii 
award  made.— .Minneapolis  &  St,   J,.   By.   Co.   v. 
Cooper   I  Minn.)  lil    N.   \V.  143. 

59  Minn.  290. 
[b]    (Neb.t    i*!»<i.) 

A  stipulation  for  arbitration,  which  does 
not  provide  for  submitting  the  matters  in  dispute 
to  a  particular  person  or  tribunal,  but    to  one  or 
more  persons,  to  be  mutually  chosen,  is  revocable 
by  eitbei  p-'ity,  and  will  not  oust  the  jurisd 
of  the  courts  having  cognizance  of  the  subject  of 
the  controversv. — Home  Fire  Ins.  Co.  v.  Kennedy 
(Neb.)  66  X.  \V.  278. 
47  Xeb.  138. 
[el     (Neb.:    1890.) 

Where  the  submission  provides  for  a  writ- 
ten award,  a  revocation  may  be  made  after  the 
arbitrators  have  individually  communicated  to- 
strangers  their  respective  views,  but  before 
they  have  signed  any  award. — Butler  v.  Greene 
(Neb.)  68  N.'W.  496. 
[d]     (Neb.;    189G.) 

The  right  to  revoke  a  submission  to  ar- 
bitration at  common  law  must  be  exercised  be- 
fore the  making  and  publication  of  the  award. — 
Connecticut  Fire  Ins.  Co.  v.  O'Fallon  (Neb.)  69> 
N.  W.  118. 


II.    AWARD    AND    PROCEDURE. 

§   3.    Competency  of  arbitrators. 
(Mich.:    1895.) 

The  fact  that  one  of  the  parties  held  a 
mortgage  on  the  furniture  of  one  of  the  arbi- 
trators does  not  show  such  interest  in  the  arbi- 
trator as  to  affect  the  validity  of  the  award.— 
Mather  v.   Day  (Mich.)  64  N.  W.  198. 

§  4.   Validity   of  award. 

[a]  (Mich.;    1895.) 

An  award  not  conforming  to  the  agree- 
ment of  submission  is  invalid. — Sawtells  v.  How- 
ard (Mich. I  02  N.  W.  156. 
104  Mich.  54. 

[b]  (Mien.;    1895.) 

Where  the  award  of  arbitrators  refers  to 
certain  books  of  account,  from  which  the 
amount  awarded  shall  be  fixed,  and  such  ac- 
counts are  so  incomplete  that  the  amount  can- 
not be  computed  therefrom  without  other  evi- 
dence, the  award  is  void  for  uncertainty. — Mather 
v.  Day  (Mich.)  64  N.  W.  19S. 

[c]  (Neb.;    189G.) 

An  agreement  to  submit  a  matter  of 
difference  to  two  arbitrators,  by  whom  an  um- 
pire was  to  be  chosen,  to  act  only  upon  matte,:* 
of  difference  between  the  arbitrators,  did  not 
authorize  one  arbitrator  and  such  umpire,  with- 
out showing  of  difference  between  the  arbitra- 
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tors,   to   return   an  award   conclusive   upon    the  I 
parties  concerned. — Manufacturers'  &  Builders' 
Fire  Ins.  Co.  v.  Mullen  (Neb.)  07  X.  \V.  445. 
48  Neb.  620. 

IdJ     (Neb.;   1897.) 

The  failure  of  arbitrators  acting  under 
Code  Civ.  Proc.  tit.  2S,  to  make  and  state  the 
conclusions  of  fact  and  law  found  by  them,  is 
an  irregularity  merely,  which  does  not  render 
their  award  void,  nor  oust  the  district  court  pf 
jurisdiction  to  confirm  it. — Burkland  v.  John- 
son (Xeb.)  70  X.  W.  388. 

[e]     (Neb.;    IS97.) 

An  award  by  arbitrators  under  Code  Civ. 
Proc.  tit.  28,  without  a  statement  of  conclu- 
sions of  fact  or  of  law,  as  required  by  the 
statute,  the  requirement  not  having  been  waiv- 
ed by  the  parties,  is  erroneous,  and  the  judg- 
ment confirming  it  may  be  reversed  by  a  di- 
rect proceeding  for  that  purpose. — Burkland  v. 
Johnson  (Xeb.)  70  X.  W.  388. 

§   5.    Effect  of  award. 

(Iowa;    1895.) 

A  landlord  and  his  tenant  agreed  orally 
to  settle  their  differences  by  arbitration,  and 
each  selected  an  arbitrator,  to  whom  he  gave  a 
memorandum  of  his  claims.  On  the  arbitrators' 
refusal  to  settle  certain  claims  for  damages, 
each  party  waived  such  claims.  The  arbitrat- 
ors found  a  certain  amount  due  the  tenant,  and 
that  he  should  surrender  the  premises,  with 
which  each  party  expressed  his  satisfaction, 
and  the  tenant  complied  therewith,  but  no  writ- 
ten award  was  made.  Hrhl,  that  the  landlord 
was  bound  by  the  award. — Skrable  v.  Pryne 
(Iowa)  G2  X.  W.  21. 
93  Iowa,  691. 

§  6.   Procedure. 
(Neb.;    1897.) 

The  method  of  arbitration  provided  by 
Code  Civ.  Proc.  tit.  28,  is  not  exclusive. — Burk- 
land v.  Johnson  (Xeb.)  70  X.  W.  388. 

§   7.    Modifying    or    setting   aside    award. 

[a]  (Minn.;    1S96.) 

In  an  action  to  set  aside  an  award,  it  is  com- 
petent for  one  of  the  arbitrators  (who  refused  to 
join  in  the  award)  to  testify  to  acts  of  partiali- 
ty and  misconduct  on  part  of  the  other  arbitra- 
tors.— Levine  v.  Lancashire  Ins.  Co.  (Minn.)  68 
X.  W.  855. 

(b]  (Neb.;    1897.) 

If  an  award  made  in  pursuance  of  Code 
Civ.  Proc.  tit.  28,  may  be  set  aside  or  modified 
on  motion  for  mistake  of  the  arbitrators  in 
computation  or  allowance  of  interest,  it  can 
be  done  only  when  it  appears  that  the  mistake 
was  that  of  all  the  arbitrators  whose  concur- 
rence was  necessary  to  a  binding  award. — 
Burkland  v.  Johnson  (Xeb.)  70  X.  W.  388. 


ARCHITECTS. 

Decision  as  to  proper  performance  of  contract, 

see  "Contracts,"  §  47. 
Right    to    mechanics'    liens,    see    "Mechanics' 

Liens,"  §  15. 


ARDENT  SPIRITS. 

See  "Intoxicating  Liquors." 

ARGUMENT  OF  COUNSEL 

See  "Criminal  Law,"  §§  79-89;   "Trial," 
49. 
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ARMY  AND  NAVY. 

See,  also,  "Militia." 

[a]     (Iowa;    189«.) 

Under  Acts  ^lst  Gen.  Assem.  c.  58,  pro- 
viding for  establishment  of  a  soldiers'  home,  and 
that  the  board  of  commissioners  "shall  deter- 
mine the  eligibility  of  applicants  for  admission." 
and  that  they  "shall  have  power  to  *  *  * 
make  rules  and  regulations,  not  inconsistent  with 
the  laws  aud  constitution  of  this  state,  for  the 
management  and  government  of  said  home." 
the  commissioners  may  provide  that  any  persoD 
admitted  having  a  pension  shall  surrender  all 
thereof  in  excess  of  six  dollars  per  month,  to  be 
paid  his  wife,  minor  children,  or  parents,  if  he 
have  any;  otherwise  to  be  credited  to  the  sup- 
port fund— Ball  v.  Evans  (Iowa)  68  X.  W.  435. 
£b]     (Iowa;    1S96.) 

Such  rules  do  not  violate  Rev.  St.  U.  S.  §§ 
4745,  4747,  providing  that  any  pledge,  mortgage, 
sale,  transfer,  or  assignment  of  any  right,  claim, 
or  interest  to  a  pension  shall  be  void. — Ball  v. 
Evans  (Iowa)  6S  X.  W.  435. 


ARRAIGNMENT. 

See  "Criminal  Law,"  §§  25-37. 


ARREST. 

I.  IX  CIVIL  ACTION7,  §§  1-3. 
II.  OX  CRIMINAL  CHARGE.  §§  4-6. 

See,    also,    "Bail";     "Criminal    Law";     "False 
Imprisonment";    "Malicious  Prosecution." 

Execution  against  the  person,  see  "Execution," 

§§  45.  46. 
Homicide  in  resisting,  see  "Homicide,"  §  14. 
Motion  in  arrest  of  judgment,  see  "Judgment," 

§  93. 
Resisting  arrest,  see  "Obstructing  Justice." 
Taking   witnesses   into   custody,    see   "Witness," 

§  75. 
Without    w7arrant    under    city    ordinance,  see 

"Municipal  Corporations,"  §  32. 


I.    IN  CIVIL  ACTION. 

§   1.    Liability  to  arrest. 
(Mich.;    189C.) 

The  voluntary  discharge  by  plaintiff  of 
defendant  from  arrest  on  capias  ad  responden- 
dum does  not  exempt  defendant  from  a  second 
arrest  in  another  action  for  the  same  cause, 
where  the  second  arrest  is  not  made  maliciously, 
or  with  a  view  to  harass  the  defendant. — 
Breckon  v.  Ottawa  Circuit  Judge  (Mich.)  67 
N.  W.  906. 

§  2.    Affidavit  for  arrest. 

[a]  (Mich.;    1895.) 

How.  Ann.  St.  §  7305,  provides  that  the 
order  to  hold  to  bail  shall  be  made  only  on  affi- 
davit of  plaintiff,  or  some  person  in  his  behalf, 
showing  the  nature  of  his  claim,  and  that  it 
shall  be  annexed  to,  and  returned  and  filed  with, 
the  writ.  HelJ,  that  such  affidavit  need  not 
have  attached  to  it  documentary  evidence  of 
the  facts  stated  in  it,  which  are  within  affiant's 
knowledge. — Paulus  v.  Grobben  (Mich.)  62  X. 
W.  160. 

104  Mich.  42. 

[b]  (Mich.:    1895.) 

How.  Ann.  St.  §  S753.  subd.  2,  provides 
that  an  affidavit  for  the  arrest  of  a  fraudulent 
del  tor  must  state  that  the  debtor  has  property 
or  rights  in  action   which   he  fraudulently  con- 
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reals,  or  tlwit  he  bas  rights  in  action,  or  sot 
tereat  in  co 

lebt,  which  be  m  to  apply  to  the 

.  ree    which 

have  I ii  rendered  against  him,"  b 

log  to  the  creditor.     U  I .;  thn  t,  ch  : •  1 1  • 

davit  doea  rot  state  that  affiant's  claim  is  in 
judgment  or  decree,  the  arrest  "f  the  debtor  ia 
not  authorized,  and  that  an  affidavit  attached 

capias  ;n  an  action  for  malicious  pro 
limi  on  account  of  such  ai  d  no 

tive  the  statement,  in  the  affidavit  for  am 
the  debtor's  fraudulent  acts.— Paulus  v.  Grob- 
ben  (Mi(  h.)  62  \.  \V.  100. 

Kil  Mich.  42. 

[O]      t  >1 1 «•  ti . ;     IVI.'..| 

\n  ;  •:  i.i  ii  for  n  warrant  fur  a  debtor's 
arrest  on  the  ground  that  he  lias  assigned,  or 
if,  or  is  about  to  dispose  of,  liis  prop- 
erty with  intent  to  defraud  his  creditors,  which 
alleges  that  he  rami, it  be  arrested  according  to 
pter  141  of  the  Revised  Statutes,"  snlli 
eiently  shows  that  the  Revised  Statutes  of  1840 
are  referred  to,  as  all  other  revisions  of  the 
sratuteb  are  known  as  "Compiled  Laws"  and 
'Howell's  Annotated  Statutes." — Duinmer  v. 
Nungesser  (Mich.)  05  N.  W.  504. 

Id  I     (Mich. i    1805.) 

It  is  no  objection  to  the  affidavit  that  it 
was  made  by  plaintiff's  attorney,  and  that  there 
is  no  showing  that  he  had  personal  knowledge 
of  the  transactions  between  the  parties,  where 
the  allegations  of  the  affidavit  are  not  on  in- 
formation   and    belief,    hut    are   positive    state- 

ins   of   fact—  Dummer  v.  Nungesser  (Mich.) 

65  N.  W.  504. 

lei      (Micl,.;    1N95.) 

Under  2  How.  Ann.  St.  c.  304,  §  4.  pro- 
viding that  a  warrant  for  the  arrest  of  a  debtor 
shall  issue  only  on  an  affidavit  showing  that 
there  is  a  debt  due  plaintiff  from  defendant, 
and  specifying  the  nature  and  amount  thereof, 
an  affidavit  which  alleges  that  defendant  is  just- 
ly indebted  to  plaintiff  in  a  certain  sum  on  two 
promissory  notes,  which  sum  is  due  from  de- 
fendant to  plaintiff,  is  sufficient. — Dummer  v. 
Nungesser  (Mich.)  05  N.  W.  504. 

[«]     (Midi.:    189(1.) 

An  affidavit  to  hold  to  bail  in  an  action  of 
slander,  charging  the  defendant  with  repeating 
ilie  slander,  without  averring  personal  knowl- 
edge nf  the  utterances  by  plaintiff,  is  insuffi- 
cient.—Graham  v.  Cass  Circuit  Judge  (Mich.)  00 
X.  W.  348. 

[srl    (Mich.!  is»«.t 

To  authorize  an  arrest  upon  a  ea.  resp.  for 
the  unlawful  cutting  of  trees,  the  affidavit  must 
show  that  the  trespass  complained  of  was  with- 
out the  leave  and  consent  of  the  owner  of  the 
lands;  and,  where  it  does  not  appear  that  the 
ii,  ts  stated  were  within  the  personal  knowledge 
of  the  deponent,  the  affidavit  must  set  forth  the 
facts  and  circumstances  in  detail  which  were  the 
basis  of  his  conclusions.— Shaw  v.  Ashford 
tiiich.)  OS  N.  W.  2S1. 

I  li|     (S.  D.s   isaii.i 

An  affidavit  which  asserts  that  the  facts 
are  stated  upon  the  personal  knowledge  of  the 
affiant,  but  which,  from  the  facts  detailed,  must 
necessarily  have  been  stated  upon  information  and 
belief,  is,  unless  the  grounds  of  such  information 
and  belief  are  given,  as  required  by  Comp.  Laws, 
§  4947,  insufficient  to  support  an  order  of  arrest. 
—Hart  v.  Grant  (S.  D.)  00  N.  W.  322. 

Ii]     (S.  D.;    1SOG.) 

The  cause  jf  action  and  the  cause  for  ar- 
rest being  identical,  an  affidavit  alleging  that  de- 
fendant, by  fraudulently  representing  to  a  debt- 
or of  plaintiff  that  he  was  authorized  by  plaintiff 
to  receive  payment  of  the  debt,  obtained  the 
amount  thereof  from  the  debtor,  did  not  author- 
ize the  issuance  of  an  order  of  arrest,  since  no 
cause  of  action  accrued  to  the  creditor  by  reason 
of  the  fraud.-Hart  v.  Grant  (S.  D.)  66  N.  W. 
522. 


',   3.    DUchurge. 
(Mlch.i    18041.) 

The  i -.hi    i  from   arri 

capias  ad  respondendum  on  the  ground  of  an- 
other action  pen, ling  d 

abatement      Breckon   v.  Ottawa  Circuit  Judge 
(Mich.)  07  N.   u  .  906. 


II.    ON  CRIMINAL  CHARGE. 

§   4.    In  another  county. 
(Iowai    1895.) 

Under  Code,  1160,  providing  that  when 
a  pnbli  la  committed  on  the  boundary 

of  two  counties,  or  within  r.iKi  yards  thereo 
Jurisdiction  is  within  either  county,  an  officer 
deputized    by   a  justice  of  the   peace  ha 
-.urn'  authority  to  make  the  arrest  in  the  con- 
tiguous count]  within  500  yards  of  the  boundary 
as  he  has  in  his  own  county.— State  v. 
(Iowa)  04  N.  \V.  631. 

§   5.    Arrest   of  one   already  in  custody. 
(Hlch.i    iviii.i 

The  validity  of  an  arrest  under  proper 
proceedings  is  not  affected  by  the  fact  that  the 
person  is  already  iii  custody  for  ti ffense  un- 
der invalid  proceedings  for  arrest. — People  v. 
Payment  (Mich.)  67  N.  W.  089. 

§  6.  Necessity  for  warrant. 
(Neb.:    1806.) 

A  marshal  was  justified  in  arresting  de- 
fendant without  a  warrant  for  selling  liquor 
without  a  license,  where,  a  few  hours  before  the 
arrest,  he  had  seen  defendant  selling  the  liquor, 
and  at  the  time  of  making  the  arrest  defendant 
was  behind  the  bar,  though  at  the  time  of  tin- 
arrest  no  liquor  was  being  sold. — Fry  v.  Kaess- 
ner  (Neb.)  00  N.  W.  1120. 
48  Neb.  133. 


ARSON. 


1.    Warrant. 


(Mlch.i   1897.) 

A  warrant  alleging  that  defendant,  "with 
force  and  arms,"  did  set  fire  to  and  burn  a 
certain  mill,  "contrary  to  the  form  of  the  stat- 
ute," etc.,  and  referring  to  the  act  as  a  "felony," 
is  sufficient,  though  it  does  not  charge  a  "will- 
ful and  malicious"  burning,  in  the  terms  of  How. 
Ann.  St.  §  9125,  under  which  the  warrant  was 
i  drawn.— People  v.  Pichette  (Mich.)  69  N.  W. 
739. 

§  2.   Indictment, 
down:   1894.) 

An  indictment  drawn  under  Code.  § 
3S85,  providing  for  the  punishment  of  any  one 
setting  fire  to  material  with  intent  to  cause  the 
burning  of  a  building,  and  making  no  reference 
to  the  time  of  day  at  which  the  crime  is  com- 
mitted, need  not  contain  an  averment  of  the 
time  of  day.— State  v.  Tennebom  (Iowa)  01  N. 
W.  193. 

92  Iowa,  551. 

§   3.   Description     of     premises     and 

ownership. 
(Iowa  i   1804.) 

An  indictment  charging  that  defendant 
"set  fire  to  a  great  amount  of  rags,  *  *  • 
in  the  cellar  under  a  *  *  *  building  situ- 
ated on  the  north  half  *  *  *  of  lot  4, 
*  *  *  owned  by  G.,"  avers  that  G.  was  the 
owner  of  the  building,  and  not  of  the  rags. — 
State  v.  Tennebom  (Iowa)  61  N.  W.  193. 
92  Iowa,  551. 

§  4.    Evidence. 
(Iowa;   1894.) 

On  trial  of  D.  and  S.  for  setting  fire  in 
a  building  with  intent  to  burn  it,  it  appeared 


153    (§  5) 


ARSON— ASSAULT  AND  BATTERY,  L,  II. 


(§5)     15* 


that  D.'s  daughter  had  a  stock  of  goods  in  the  ] 
building;    that   D.    conducted   a   store    for   her;  I 
that   D.   lived   with   S.;     that   the   fire   started 
about  6  o'clock  a.  m.  in  a  shed  addition  to  the 
building,    in    which    D.    kept    a    gasoline    stove; 
and  that  the  evidence  of  defendants'  guilt  was 
only   circumstantial.    Held,    that   evidence   that  : 
such  stove  leaked  gasoline,  and  had  once  caught  j 
fire,  was  admissible.— State  v.  Delaney  (Iowa) 
01  N.  W.  1S9. 

92  Iowa,  467. 


§  5. 


Sufficiency. 


[a]  (Iowa:    1894.) 

On  the  trial  of  one  indicted  for  setting 
fire  to  a  store  building,  it  appeared  that  the 
fire  started  at  night,  among  some  refuse  in  the 
cellar  under  defendant's  store,  arranged  with 
kerosene  barrels  during  the  day  so  that  it  would 
burn  readily;  that  a  barrel  of  kerosene  had 
been  left  in  the  room  above  during  the  day  be- 
fore, and  the  floor  had  become  saturated  with 
oil,  some  of  which  seemed  to  have  been  spread 
with  a  broom.  The  evidence  was  conflicting 
as  to  whether  defendant  was  at  the  store  "ii 
the  night  of  the  fire,  six  witnesses,  relatives 
and  friends,  testifying  that  he  was  with  his 
sick  wife  all  the  time,  and  one.  occupying 
rooms  in  the  burned  building,  that  she  hail  seen 
and  heard  him  in  the  store  on  the  night  in  ques- 
tion. It  was  moonlight,  but,  by  her  own  evi- 
dence, she  must  have  seen  him  in  the  shadow. 
Held,  that  a  verdict  of  guilty  was  not  so  against 
the  evidence  as  to  require  reversal. — State  v. 
Tennebom  (Iowa)  61  N.  W.  lad. 
92  Iowa,  551. 

[b]  (Iowa:    1805.) 

On  a  trial  for  setting  fire  to  a  dwelling, 
it  appeared  that  defendant,  who  was  interested 
in  insurance  on  the  building,  was  the  only  per- 
son in  it  when  the  fire  originated,  and  that  she 
was  met,  by  persons  attracted  to  the  house  by 
smoke  issuing  from  the  cupola,  coming  out  of  a 
room  on  the  second  floor  with  a  bunch  of  burn- 
ing feathers  or  mattress  filling  in  her  hands,  the 
hall  and  stairs  being  strewn  with  the  same  sub- 
stance. A  burning  feather  bed  was  found  in 
the  room  from  which  she  came,  resting  on  chairs, 
with  the  end  torn  open.  There  was  no  evidence 
that  the  fire  had  come  from  the  rooms  above. 
Defendant  was  not  excited,  and  directed  the  per- 
sons present  to  leave  the  burning  rooms,  in  order 
to  save  things  in  other  parts  of  the  house.  Held, 
that  the  evidence  justified  a  verdict  of  convic- 
tion.—State  v.  Burgor  (Iowa)  62  N.  W.  696. 


ASSAULT  AND  BATTERY. 


§   2.    Justification. 

[a]     (Iowa;    1S96.) 

Abusive  language  is  not  justification  for 
an  assault,  so  as  to  prevent  the  assailant  from 
being  liable  to  the  assaulted  parly  for  the  actual 
damages.— Irlbeck  v.  Bierl  (Iowa)  67  N.  W.  400. 

tb]     (Neb.:    189«.) 

An  owner  of  premises,  who,  aided  by  an- 
other, seized  a  tenant  and  forcibly  took  him  to 
the  street,  and  dropped  him  upon  the  pavement 
in  such  a  brutal  manner  as  to  cause  injuries, 
was  liable  in  damages  to  the  tenant,  though  he 
was  entitled  to  possession  of  the  premises. — 
Mengedoht  v.  Von  Dorn  (Neb.)  67  N.  W.  858. 
48  Neb.  880. 

§  3.    Pleading,    evidence,   and   damages. 

[a]  (Iowa;    1897.) 

Where  a  complaint  for  assault  and  bat- 
tery charged  that  defendant  willfully  and  wan- 
tonly threw  plaintiff  to  the  ground,  the  burden 
was  on  plaintiff  to  show,  not  only  the  battery, 
but  the  willfulness  and  wantonness  of  it. — Cot- 
trell  v.  Piatt  (Iowa)  70  N.  W.  177. 

[b]  (Neb.:    1897.) 

In  a  civil  action  for  assault  and  battery, 
such  damages  as  are  the  necessary  and  usual 
consequence  of  the  act  complained  of  need  not 
be  alleged. — Harshman  v.  Rose  (Neb.)  69  N. 
W.  755. 

[e]     (Wis.;    1897.) 

In  an  action  for  assault  and  battery  in 
making  a  false  arrest,  where  there  was  evi- 
dence that  some  violence  was  used,  it  was  prop- 
er to  charge  that  punitive  damages  could  be 
allowed  if  the  battery  was  inflicted  "under  cir- 
cumstances of  aggravation  or  cruelty,  with  vin- 
dictiveness  or  malice." — Lamb  v.  Stone  (Wis.) 
70  N.  W.  72. 


I.  CIVIL  ACTION,  55  1-3. 
II.  CRIMINAL  PROSECUTION, 

I.   CIVIL  ACTION. 


4-10. 


§  1.   Right  of  action. 

[a]     (Neb.;    1897.) 

One  who  has  commanded  an  intruder  to 
leave  his  premises  may  use  reasonably  neces- 
sary means  to  enforce  his  command;  but  if, 
in  so  doing,  he  exceed  the  bounds  of  reasonable 
force,  he  will  be  guilty  of  an  assault. — Harsh- 
man  v.  Rose  (Neb.)  69  N.  W.  755. 

fbl     (Wis.:    1S9«.) 

The  cause  of  action  alleged  in  a  complaint 
(an  unlawful  and  malicious  assault  with  a  re- 
volver) is  not  supported  by  a  special  verdict 
that  the  revolver  was  not  aimed  or  presented 
at  plaintiff  when  discharged,  or  immediately 
thereafter,  and  that  defendant  discharged  the 
same  with  the  intention  of  frightening  plaintiff, 
but  without  intending  to  do  him  bodily  harm. — 
Degenhardt  v.  Heller  (Wis.)  68  N.  W.  411. 
93  Wis.  662. 


II.    CRIMINAL  PROSECUTION. 

See,  also,  "Indecent  Assault." 

Assault  with  intent  to  kill,  see  "Homicide,"  § 

19. 
to  rape,  see  "Rape,"  §§  1,  2,  14. 

§  4.    What  constitutes  assault. 

[a]  (Iowa;    1895.) 

Instructions  defining  an  assault  as  "an 
unlawful  attempt  to  commit  violence  upon  the 
person  of  another,  with  the  present  ability  to  do 
so,"  and  defining  a  battery  as  "an  unlawful  beat- 
ing of  another,"  is  not  rendered  erroneous  by  the 
use  of  the  words  "unlawful  attempt,"  and  the 
omission  of  the  words  "with  full  force  or  vio- 
lence."—State  v.  Cody  (Iowa)  62  N.  W.  702. 

[b]  (Mieb.;    1S95.) 

Where  an  abutting  owner  threatens  one 
in  the  employ  of  the  commissioner  of  highways 
engaged  in  taking  up  a  drain  built  by  defend- 
ant across  a  road,  and  not  for  the  purpose  of 
preventing  the  illegal  destruction  of  the  drain, 
he  is  guiltv  of  assault.— People  v.  Sayers  (Mich.) 
63  N.  W/1002. 

105  Mich.  708. 

§  5.    Assault  with  intent  to  do  great  hod- 
ily  injury. 

[a]  (Mieb.;    1895.) 

Evidence  of  the  use  of  a  deadly  weapon 
on  a  vital  part  of  the  body  with  sufficient  force 
to  produce  unconsciousness  sufficiently  estab- 
lishes intent  to  do  great  bodily  harm.— People 
v.  Smith  (Mich.)  64  N.  W.  200. 

[b]  (Mieb.:   1895.) 

On  a  trial  for  assault  with  intent  to  do 
great  bodily  harm  there  was  evidence  that  bit- 
ter feeling  had  long  existed  between  defendant 
and  B.,  who  owned  adjoining  land,  and  that 
defendant  had  assaulted  B.  once  before;  that 
on  the  day  of  the  assault  complained  of.  B., 
with  her  daughter  and  F.,  were  on  defend- 
ant's land,  trying  to  quench  a  fire,  which  threat- 
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ened  the  31  I  bal  defendant 

up  w  [th  a 

■  in  the  refusal  ol    I 

een  tin-  latter  and  i  '  ' :    thai  di 

I  ruck   i     with  I  and  then  tur I 

ind  struck  B   on  the  bead;   thai  defendant  said, 
'I   will   kill  you  before  you   leave  here,"   and 
Ktruck  B.  :i ^m in  over  the  head   wit li  the  stick, 
felling  her  to  the  ground.      Defendant  claimed 
thai  I'.,  struck  bim  while  he  was  fightin 
1'.,  and  that  she  was  hit  by  a  blow  intended  for 
the  latter.     "  Id,  that  the  question  of  intenl  to 
barm  was  properly  left  to  the 
People   ■  ■  '  lonlej   (Mich.)  6  I  N.  \\ 
U- 1     (Neb.i    is:>i.i 

A    "great     bodily    injury,"    within     Cr. 
Code,  S  17b,  does  not  necessarily  mean 
manent  injury.— Murphey  v.  State  (Neb.)  01  N. 
W.  491,  43  Neb.  34. 

Id  J     lN.li.-     ISIM.i 

adant,  without  provocation,  struck 
complainant  with  bis  fist,  knocking  him  down, 
and  kicked  liim  i»  ice.  <  lomplainant,  on  s  I 
tempting  to  arise,  discovered  that  liis  right  leg 
was  broken.  With  assistance,  he  retreated 
across  the  street,  where  a  few  minutes  later 
he  was  followed  by  defendant,  who  again 
struck  him.  II 'Id  to  sustain  the  conviction  for 
assault  with  intent  to  inflict  great  bodily  injury. 
Murphey  v,  Slate  (Neb.)  Ul  N.  \V.  491. 
i  I  Neb.  34. 

[el     (><■>>.:    1805.) 

Where,  on  the  trial  of  an  indictment  for 
assault  with  intent  to  do  bodily  injury,  it  ap- 
pears that  defendant  slapped  a  child  with  her 
hand,  in  the  face,  causing  a  swelling  which  re- 
mained for  several  days,  it  was  proper  to  sub- 
inii  to  the  jury  the  question  of  defendant's 
guilt  as  charged.— Whitener  v.  State  (Neb.)  04 
N.  W.  704,  40  Neb.  144. 

§   6.    Assault   with   deadly  weapon. 

(Neb. i    ls;>.-o 

Where  a  weapon,  and  the  manner  of  its 
use.  in  the  commission  of  an  assault,  are  such 
as  to  admit  of  but  one  conclusion  in  that  re- 
spect, the  question  wheth"-  •-•>•  not  it  is  "dead- 
ly" is  one  of  law,  for  the  court  to  determine. — 
Krehnavy  v.  State,  61  N.  W.  028,  43  Neb.  337. 

$   7.    Information. 
I  Neb.:    1894.) 

An  information  under  Cr.  Code,  5  17b, 
for  an  assault  with  intent  to  inflict  great  bod- 
ily injury,  is  sufficient  if  it  charges  the  offense 
in  the  language  of  the  statute,  without  stating 
the  means  with  which  the  assault  was  commit- 
ted— Murphey  v.  State,  61  N.  W.  491,  43  Neb. 
34. 

§   8.    Evidence, 
[a  J     (Mien.;    1895.) 

On  a  prosecution  for  assault  with  intent 
to  do  great  bodily  harm,  testimony  of  the  person 
assaulted  as  to  the  nature  and  extent  of  his 
wounds  is  competent  to  show  the  intent.— People 
v.  Sutherland  (Mich.)  02  N.  W.  506. 
104  Mich.  468. 
[bj     (Mich.;    !*:>.-,., 

It  is  proper  to  permit  the  witness  to  ex- 
hibit his  injuries  to  the  jury.— People  v.  Suther- 
land (Mich.)  02  N.  W.  506. 
104  Mich.  408. 

§   9.    Instructions, 
[a]     (Mich.;    1895.) 

In  a  prosecution  for  assault  with  intent 
to  do  great  bodily  harm,  evidence  that  the  as- 
sault was  without  provocation;  that  defend 
ant  immediately  ran  after  striking  the  blow, 
which  broke  the  nose  of  the  person  assaulted, 
and  rendered  him  insensible, — an  instruction 
that  one  is  presumed  to  intend  the  natural  con- 
sequences of  his  act  is  proper. — People  v.  Resh 
(Mich.)  05  N.  W.  99. 


[bj     i  Nil,.-,    1886  , 

Where  the  evidence  on  ■  prosecution  for 
and     battery    showed    that     defendant 

struck  prosecutor  with  a  ham r  di    ■ 

there  was  no  error  in    faili]  e  the   word 

it"   in   the   instructions.  —  Wells  v.  State 

ttn  n   w.  29. 

■17  N.b.  74. 

S    10.    Punishment. 
(Iowai    1 895.  i 

re  the  evidence  showed  that  defend 
ant,  because  of  some  alleged  previous  pi 
' ion.  attacked  a  person  at  night,  inflicting 

bodily     injuriis. 

made,  a  fine  of  $200  imposed  by  the 
was  not  excessive.— State  v.  Akin  (Iowa)  02  N. 
W.  G67. 

ASSESSMENT. 

For  drains,  see  "Drainage,"  Sit  7-9. 

For  highways,  see  "Highways,"  §§  22-24. 

Of  benefits  from  public  improvements,  see  "Mu- 
nicipal Corporations,"  SS  127-155. 

Of  taxes,  see  "0  $  25-87. 

On  corporate  stock,  see    "Corporations,"  $  50. 

On  mutual  fire  policy,  see  "Insurance,"  §  14.",. 

On   policies   in    mutual   benefit  come 
"Insurance,"  §  172. 


ASSETS. 


Of  decedents'  estates,  see 

ministrators."  §  6. 
Of  firm,  see  "Partnership,' 


Executors  and  Ad- 
l§  40,  41. 


ASSIGNEE. 

See  "Assignment,"  §  11;   "Assignment  for  Ben- 
efit of  Creditors,"  §§  26-32. 
In  bankruptcy,  see  "Bankruptcy." 
In  insolvency,  see  "Insolvency,"  §§  7-9. 


ASSIGNMENT. 

I.  WHAT  IS  ASSIGNABLE,  §§  1-5. 
II.  VALIDITY  AND  EFFECT,  §§  0-10. 

III.  RIGHTS  OF  PARTIES,  §§  11,  12. 

IV.  ACTIONS,  §  13. 

See,  also,  "Assignment  for  Benefit  of  Credit- 
ors." 

Admissibility  of  declarations  by  assignor  as 
against  assignee,  see  "Evidence,"  §  37. 

Effect  of  assignment  before  garnishment,  see 
"Garnishment,"  §  10. 

Estoppel  to  acquire  mechanic's  lien  by,  see 
"Mechanics'  Liens,"  §  17. 

Of  bills  and  notes,  see  "Negotiable  Instru- 
meuts,"  SS  24-41. 

Of  corporate  stock,  see  "Corporations,"  §§  58- 
02. 

Of  dower,  see  "Dower,"  §  7. 

Of  error,  see  "Appeal,"  §§  87-101;  "Criminal 
Law,"  §  204. 

Of  judgment,  see  "Judgment,"  §§  113,  114. 

Of  lease,  see  "Landlord  and  Tenant,"  §§  31-34. 

Of  license  to  cut  timber,  see  "License,"  §  1. 

Of  mortgage,  see  "Chattel  Mortgages,"  §§  31, 
32;    "Mortgages,"  §§  29-33. 

Of  mortgaged  property,  see  "Chattel  Mortga- 
ges." §1  58-60. 

Of  mutual  benefit  insurance  certificate,  see  "In- 
surance." s  104. 

Of  plaintiff's  interest  pending  suit,  see  "Abate- 
ment  and  Revival,"  §  1. 

Of  policy,  see  "Insurance,"  §§  21-23. 

Of  right  to  dower  in  land,  see  "Dower,"  §  8. 
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Of   subject-matter   of   action,    effect   ou    lien    of  I 
attorney,  see  "Attorney  and  Client,"  §  21. 

Of   trade-name,    see    "Trade- Marks   and    Trade- 
X'liii^s      §  1. 

Set-off    of    assigned    claims,    see    "Set-Off    and 
Counterclaim,"  §  6. 

I.    WHAT  IS  ASSIGNABLE. 

§   1.   In  general. 

[a]  (Mich.:   1896.) 

A  contract  for  the  planting  and  care  of  an 
orchard  is  a  personal  one,  and  cannot  be  assign- 
ed where  the  landowner  relies  on  the  benefit 
he  will  derive  from  the  personal  knowledge, 
skill,  and  honesty  of  the  fruit-tree  man.— Edi- 
son v.  Babka  (Mich.)  69  N.  W.  499. 

[b]  (Minn.;   1890.)  ,  ,       „ 

The  right  of  re-entry  for  a  breach  of  a 
condition    subsequent  is   not   assignable   before 
the  breach.— Ohio  Iron  Co.  v.  Auburn  Iron  Co. 
(Minn.)  67  N.  W.  221. 
64  Minn.  404. 

[c]  (Minn.:    1S!17.1 

Since  Gen.  St.  1894.  §  5171,  provides  that 
an  action  for  a  wrong  shall  not  abate  by  the 
death  of  a  party  after  verdict  of  a  jury  or  re- 
port of  a  referee,  a  verdict  for  a  personal  in- 
jury is  assignable.— Kent  v.  Chapel  (Minn.)  70 
N.  W.  2. 

[d]  (Neb.;    1895.) 

Dividends  declared  by  a  corporation  on 
corporate    stock   are  capable    of    assignment. — 
Cook  v.  Monroe  (Neb.)  63  N.  W.  S00. 
45  Neb.  349. 

[e]  (S.  D.:    1895.) 

A  contract  with  the  state  to  do  the  class 
of  printing  specified  in  Laws  1891.  c.  99,  which 
contains  no  stipulation  prohibiting  its  assign- 
ment, may  be  assigned. — Carter  v.  State  (S.  D.) 
65  N.  W.  422. 

§   2.    Guaranty. 

(Minn.:    1894.)  ' 

A  written  guaranty,  executed  by  defend- 
ants, that  C.  will  pay  B.  "any  indebtedness 
that  may  now  or  hereafter  be  owing"  to  B.  by 
C.,  not  exceeding  a  certain  sum.  is  assignable 
by  B.  to  a  third  person  on  a  sale  and  transfer 
of  overdue  notes  against  C. — Anchor  Inv.  Co.  v. 
Kirkpatrick  (Minn.)  61  N.  W.  29. 
59  Minn.  378. 

§   3.    Liens. 
(Wis.:    189.".) 

Rev.  St.  c.  143  (entitled  "Of  Liens-  ). 
section  3316,  provides  that  "all  claims  for  liens 
*  *  *  under  this  chapter"  shall  be  assign- 
able. Section  3328  provides  that  any  subcon- 
tractor who  has  furnished  materials  to  a  prin- 
cipal contractor  for  any  building  for  any  school 
district,  etc.,  may  maintain  an  action  therefor 
against  such  principal  contractor  and  such 
school  district  jointly,  etc.  Eeld,  that  the  rem- 
edy given  by  section  332S  is  assignable. — Bank 
of  Iron  River  v.  Board  of  School  Directors  of 
Town  of  Iron  River,  65  N.  W.  368,  91  Wis.  596. 

§   4.    Choses  in  action. 

[a]  (iQvra;   1896.) 

A  claim  for  the  recovery  of  money  paid 
for  intoxicating  liquors,  under  Code,  §  1550, 
providing  that  all  such  payments  shall  be  deem- 
ed to  have  been  received  upon  a  valid  promise 
and  agreement  to  repay  the  same  on  demand,  is 
assignable.— Sellers  v.  Arie  (Iowa)  68  N.  W. 
814. 

[b]  (Mien.;    1895.) 

An  action  for  trespass  to  land  in  cutting 
timber  therefrom  is  assignable. — Gates  v.  Corn- 
stock  (Mich.)  65  N.  W.  544. 

[c]  (Mich.:    1897.) 

The  right  to  recover  money  due  under  a 
contract  partlv  performed  is  assignable. — Rodg- 
ers  v.  Torrent  (Mich.)  70  N.  W.  335. 


[d]  (Wis.;    1897.) 

A  cause  of  action  which  survives  is  as- 
signable before  judgment.— Lehmann  v.  Deustcr 
(Wis.)  70  N.  W.  170. 

[e]  (Wis.;    1897.) 

A  claim  for  damages  alleged  to  have  been 
sustained  by  reason  of  a  conspiracy  to  defraud 
is  iint  assignable  as  ^  claim  for  injury  to  per- 
sonal propertv.— John  V.  Farwell  Co.  v.  Wolf 
(Wis.)  70  X.  W.  289. 

§  5.    Future  earnings, 
[n]     (Mich.:   1896.) 

An  assignment  by  an  executor— who  has 
been  appointed  by  the  probate  court,  and  has 
secured  the  probate  of  the  will— of  compensa- 
tion to  be  earned  in  defending  against  an  aupeal 
is  void  as  against  public  policy. — In  re  King's 
Estate  (Mich.)  68  N.  W.  154;  Doty  v.  Bates. 
Id. 

[b]     (Neb.;    1895.) 

An  assignment  of  moneys  not  yet  earned, 
but  expected  to  be  earned  in  the  future,  under 
an  existing  contract,  is  valid  and  enforceable  in 
equity.— Perkins  v.  Butler  County  (Neb.)  62  N. 
W.  308. 

44  Neb.  110. 


II.   VALIDITY   AND   EFFECT. 

§   6.    Validity. 

[a]     (Mich.:    1896.) 

A  contract  of  sale  of  standing  timber  re- 
served title  in  the  vendor  till  payment  of  the 
price,  and  required  the  vendees,  before  remov- 
ing the  timber,  to  make  specified  payments,  and 
that  their  default  should,  at  the  option  of  the 
vendor,  avoid  the  contract.  The  vendees  con- 
tracted, with  the  consent  of  the  vendor,  in- 
dorsed on  the  contract,  to  sell  the  same  timber. 
The  indorsement  restricted  the  contract  to  the 
parties  making  it,  and  provided  that  it  should 
not  be  a  waiver  by  the  vendor  of  any  terms  of 
I  he  original  contract,  and  contained  a  further 
agreement  with  the  second  vendees  that,  if  the 
original  vendees  defaulted  in  their  contract,  they 
could  cut  and  remove  the  timber  on  terms  pro- 
vided in  the  original  contract.  The  second  ven- 
dees, without  the  written  consent  of  the  orig- 
inal vendor,  or  any  consideration  passing  to 
him,  assigned  the  contract  so  indorsed,  without 
having  paid  any  money  on  it.  Held  that,  as 
between  the  assignee  and  the  original  vendor. 
Hie  assignment  was  void  for  want  of  mutuality. 
—Jackson  v.  Sessions  (Mich.)  67  N.  W.  315. 

[1.1     (Mich.:    1S97.) 

When  made  bona  fide,  an  assignment  of 
accounts  is  valid,  though  not  recorded. — Mc- 
Donald v.  Preston  Nat.  Bank  (Mich.)  70  N.  W. 
143. 


§  7.  ■ 
la] 


Parol  or   written  assignment. 


(Iowa:   1895.) 

Where  the  bond  to  secure  the  payment  if 
a  debt  was  assigned  by  parol  before  an  action  was 
commenced  thereon,  it  is  immaterial  that  no  form- 
al written  assignment  thereof  had  been  executed. 
—Hoffman  v.  Smith  (Iowa)  63  N.  W.  1S2. 
[bl     (Minn.:    1896.) 

Where  the  owner  of  an  account  turned  the 
same  over  to  plaintiff  with  the  agreement  that 
he  should  have  and  collect  it  from  the  debtor, 
and  the  debtor  was  notified  thereof  by  the 
owner  and  by  plaintiff,  the  assignment  was 
complete,  as  against  the  debtor,  though  not 
formal  and  not  in  writing.— Hurley  v.  Bendel 
(Minn.)  69  N.  W.  477. 

§   8.    Equitable  assignment, 
[a]     (Minn.;    1896.) 

Defendant,  relying  on  representations  by 
the  mortgagor's  wife  that  her  husband,  who 
had  deserted  her,  was  dead,  purchased  from  her 
the  equity  of  redemption,  taking  her  deed,  and 
afterwards  redeemed  from  the  foreclosure  sale. 
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(§  I) 


ihid,  that  the  redemption  amounted  to  an  equi- 
table assignment  oftheinti  lired  by  the 

purchaser  at   the   I ilosun       ill      Ki 

Schwandt  (Minn.)  89  N.  \\ .  626. 

|l>l     (Wlt.i    1897.) 

A  mortgagee  agreed  to  discontinue  fore- 
closure, In  consideration  "f  the  application  of 
the  rents  on  the  debt;  and  the  mortgagor  In- 
structed his  a  Lint  to  pay  over  the  rents,  us  col- 

lected,  tn  1 1  ijuitable  as- 

" nt  of  the  rents,  su  that,  when  collected 
and  in  the  hands  of  the  agent,  thej    were  not 
subject  tu  garnishment  bj  a  judgmi 
of  the  mi    I  Baillie  v.  Currie  (Wis.)  TO 

\.  w  .  660. 

§  9.    What  passes  by  assignment. 

[a]  nili'U.;    180     i 

Where  the  sendee  in  a  contract   for  the 

sale  of  land,  whii  les  for  its  forfeiture  in 

case  of  default  in  payments,  assigns  his  interest 
thereunder  as  collateral  security,  and  the  contract 
is  subsequently  declared  forfeited  by  the  vendor, 
any  rights  which  the  vendee  lias  in  the  payments 
already  made  pass  to  his  assignee. — Hooper  v. 
Van  Husen  (Mich.)  63  N.  \V.  522. 

105  Midi.  592. 
[bj     (Neb.)    IsiMi.i 

An  assignment  by  contractors  engaged  in 
constructing  a  Dublic  building  of  all  their  "in- 
terest in  warrants  or  vouchers  due"  them  un- 
der the  contract,  with  authority  to  the  assignee 
to  receipt  for  the  same,  did  not  include  money 
subsequently  earned  by  them  in  performance  of 
their  contract. — Ryan  v.  Douglas  County  (Neb.) 
66  N.  W.  30. 

47  Neb.  9. 

[o]     (Wis.:    1S!>5.) 

A  contractor,  after  assigning  part  of  a 
contract  to  subcontractors,  assigned  the  entire 
contract  to  a  bank,  authorizing  it  to  collect  all 
payments  due  or  to  become  due  under  the  con- 
tract, and  to  give  a  full  release  therefor.  The 
subcontractors,  after  the  assignment  to  the 
bank,  assigned  to  plaintiff  their  contract,  and 
gave  him  an  order  on  the  original  contractor  for 
all  money  due  or  vo  become  due  under  their  con- 
tract, which  order  the  contractor  accepted  by 
agreeing  to  pay  the  moneys  when  received  by 
himself.  Held  at  assignment  of  all  rights  un- 
der the  contract,  but  not  an  assignment  of  mon- 
eys paid  to  the  bank  under  the  contract. — Di- 
rimple  v.  State  Bank,  65  N.  W.  501,  91  Wis.  601. 

[d]  (Wis.;    1896.) 

An  assignment  of  "all  right,  title  and  inter- 
est in  and  to  all  property,  real  and  personal,  legal 
and  equitable,  which  I  now  own  or  claim  to  own 
or  in  which  I  have  any  interest"  is  sufficient  to 
transfer  the  assignor's  interest  in  his  own  behalf 
and  as  attorney  in  shares  of  stock  to  recover 
which  he  has  sued. — Ellis  v.  Southwestern  Land 
Co.  (Wis.)  69  N.  W.  363. 

[e]  {Wis,:    1S!>(>.) 

But  such  assignment  did  not  operate  to 
transfer  the  assignor's  interest  as  attorney  for 
services  rendered  iu  such  suit  subsequent  to  the 
assignment.— Ellis  v.  Southwestern  Land  Co. 
(Wis.)  69  N.  W.  363. 

§    10.    Effect  of  check,  draft,  or  order,  as 

assignment. 
[n]     down;    l!S!)fi.) 

The  issuance  of  a  check  or  draft  on  a  bank 
operates  as  an  equitable  assignment  of  so  much 
of  the  drawer's  deposit  in  the  bank  as  is  neces- 
sary to  pay  such  check  or  draft,  but  gives  the 
drawee  no  greater  rights  in  such  fund  than  the 
drawer  himself  had.  —  Thomas  v.  Exchange 
Bank  of  Angus  (Iowa)  68  N.  W.  780. 

[b]  (Minn.;    1886.) 

An  order  attached  to  an  account,  direct- 
ing its  payment  to  the  party  named  in  the  order, 
and  delivered  to  him,  operates  as  an  assign- 
ment of  the  debt  or  account,  although  the  or- 
der is  not  accepted  by  the  debtor,  and  is  valid 


i  iriHt  a  subsequent   garnishment. — 1 
Iron  Winks  v.  Kilgore  (Minn.)  07  N.  \V.  1017 

I  .•  I     1  Vtlnn.i    i*!>7.i 

A    draft    for   the   whole   of   a  specified    d<  W 

amounts  to  an  assignment  of  such  debt  to  tie 
payee,    even     without    accept:  Bi  .dy    v. 

Chadbourne  (Minn.)   70  N.   W.  981, 

III.    RIGHTS  OF  PARTIES. 
{11.    Rights  of  assignee. 

[II]       (Mloll.l     1N!>..    I 

An  agreement  by  the  assignor  of  a  debt, 
sbiiuld  he  be  called  upon  to  ts  payment, 

to  show  good  cause  fur  its  payment,  humus  that 
the  assignor  would  Bhow  thai  the  debt  was  a 
valid  ami  subsisting  legal  obligation  against  the 
debtor  named,  l'nidilen  v.  Nester  (Mich.)  61 
N.   W.   777. 

103  Mich.  540. 
[b]     (Hleh.i    is!»i;.i 

A  debtor  cannot  defend  an  action  by  an 
assignee  of  the  claim  against  him  on  the  ground 
that  the  assignment  was  gratuitous.— Coe  v. 
llinkley  (Mich.)  67  N.  W.  915. 

§   12.    Equities    enforceable    against    as- 
signee. 
(Mieli.;   1894.) 

An  assignment  without  consideration  of 
a  decree  for  foreclosure  of  a  mortgage  is  sub- 
ject to  the  equities  between  the  owner  of  the 
mi nl gaged  land  and  the  assignor. — Moore  T. 
Smith  (Mich.)  61  X.  W.  538. 
103  Mich.  387. 


IV.   ACTIONS. 

§   13.    By  assignee. 
(Minn.;    180V.) 

Where  notes  and  collateral  chattel  mort- 
gages were  assigned  for  the  purpose  of  enabling 
the  assignee  to  collect  the  same  by  suit,  and  turn 
the  proceeds  over  to  the  assignor,  the  assignee 
could  sue  in  his  own  name. — Sti'uckmeyer  v. 
Lamb  (Minn.)  65  X.  W.  930. 
64  Minn.  57. 


ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

t.  WHAT  CONSTITUTES,  §§  1-4. 
II.  REQUISITES  AND  VALIDITY.  §5  5-11. 

III.  PREFERENCES      AND       RESERVA- 

TIONS. §5  12-17. 

IV.  COXSTRUCTIOX  AXD  EFFECT,  §§  18- 

25. 
V.  THE  ASSIGNEE,  8§  26-32. 
VI.  RIGHTS  OF  CREDITORS,  §§  33-39. 
VII.  ACTIONS,  §§  40,  41. 

See,  also,  "Composition  with  Creditors";  "In- 
solvency." 

Acts  validating  assignees'  bonds,  retrospective 
legislation,  see  "Constitutional  Law,"  S  27. 

Conflict  of  laws  regulating,  see  "Conflict  of 
Laws,"  §  4. 

Effect  as  change  of  interest  or  title,  see  "In- 
surance," §  53. 

Power  of  partner  to  make,  see  "Partnership," 
§  18. 

I.   WHAT  CONSTITUTES. 

§   1.    What  constitutes, 
[a]     (Iowa;    1896.) 

Code,  S  2115,  providing  that  no  general 
assignment  by  an  insolvent  for  the  benefit  of 
creditors  shall  be  valid  unless  made  for  the  ben- 
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flit  of  all,  in  proportion  to  the  amount  of  their 
respective  claims,  uses  the  word  "assignment" 
in  its  technical  sense,  and  does  not  affect  gen- 
eral transfers  of  the  debtor's  property. — Roberts 
v.  Press  (Iowa)  66  N.  W.  756. 

[b]  (Mich.;    1S!>7.) 

A  transfer  of  all  one's  property  to  a  cred- 
itor in  payment  of  his  claim,  and  in  further  con- 
sideration of  his  paying  the  claims  of  certain 
other  creditors,  they  not  knowing  or  agreeing 
thereto,  is  an  assignment  for  benefit  of  credit- 
ors.—Hill  v.  Mallory  (Mich.)  70  N.  W.  1016. 

[c]  (Wis.;    1894.) 

Where  plaintiffs,  who  held  an  unrecorded 
bill  of  sale  of  a  part  of  their  debtor's  prop- 
erty as  security  for  his  notes,  surrendered  it 
to  defendant,  and  the  debtor  at  the  same  time 
transferred  all  of  his  property  to  defendant, 
and  in  consideration  therefor  defendant  prom- 
ised to  pay  all  the  debtor's  indebtedness,  includ- 
ing said  notes,  the  transaction  did  not  amount 
to  an  assignment  for  the  benefit  of  the  debt- 
or's creditors. — Green  v.  Hadfield  (Wis.)  61  N. 
W.  310,  89  Wis.  138. 

[d]  (Wis.;    1895.) 

Where  an  insolvent,  by  consent  of  some 
of  his  creditors,  agrees  that  a  third  person  shall 
collect  the  proceeds  of  sales  from  his  factory,  of 
which  the  debtor  is  to  retain  control,  the  pro- 
ceeds, alter  paying  running  expenses,  to  be  ap- 
plied on  the  debts  of  such  creditors,  the  agree- 
ment to  continue  in  force  six  months,  subject 
to  renewal,  it  is  an  assignment  for  creditors, 
which,  not  being  made  in  accordance  with  the 
statutes,  is  void.— Jameson  v.  Maxcy  (Wis.)  65 
N.  W.  492,  91  Wis.  503. 

§  2.    Intent  of  parties. 
(Iowa;    1890.) 

Whether  certain  acts  constitute  a  gen- 
eral assignment  for  the  benefit  of  creditors  is  to 
be  determined  by  the  intent  of  the  parties. — 
Roberts  v.  Press  (Iowa)  66  N.  W.  756. 

§   3.    Insolvency  of  debtor. 
down:    189G.) 

One  who  is  unable  to  meet  his  just  ob- 
ligations in  due  course  of  trade,  and  who  is 
unable  to  proceed  in  business  without  making 
some  arrangement  withhis  creditors,  is  insol- 
vent,  within  Code,  §  2115.  providing  for  assign- 
ments bv  insolvents  for  the  benefit  of  creditors. 
— McCandless  v.  Hazen  (Iowa)  67  N.  W.  256. 

§  4.    Constructive      assignment  —  Instru- 
ments    purporting     to     be    mort- 
gages. 
[aj     (Iowa;    1896.) 

A  mortgage  of  an  insolvent  debtor's  en- 
tire property  to  secure  particular  creditors,  there- 
by defeating  other  creditors  in  the  collection  of 
their  debts,  is  not  a  general  assignment  for  the 
benefit  of  creditors,  within  Code.  §  2115.  forbid- 
ding preferences  in  such  assignments. — Roberts 
v.  Press  (Iowa)  66  N.  W.  756. 

[b]  (Iowa;    1896.) 

Defendants,  who  were  dealers  in  hard- 
ware and  machinery,  executed  a  chattel  mort- 
gage on  their  stock  and  assigned  accounts,  in 
all  valued  at  $3,300.  securing  all  their  cred- 
itors but  three,  and  covering  $3,300  out  of  a  to- 
tal  indebtedness  of  $3,i<M>.  They  were  not  in- 
solvent, but  had  property  of  the  value  of  $1,- 
150  remaining.  They  did  not  intend  going  out 
of  business,  but  expected  to  continue  until  the 
mortgage  was  paid.  The  creditors  had  no 
knowledge  of  the  mortgage  when  executed,  but 
most  of  them  ratified  it  afterwards.  Held, 
that  the  transaction  did  not  constitute  a  gener- 
al assignment. — David  Bradley  &  Co.  v.  Hop- 
kins (Iowa)  67  N.  W.  261;  Rector  &  Wilhelmy 
Co.  v.  Same,  Id. 

[c]  (Neb.;    1895. ) 

Instruments  in  the  form  of  chattel  mort- 
gages,  providing  that  the  mortgagees  should   di- 
vide the  proceeds  of  the  mortgaged  property  pro 
4N.W.DIU.— 6 


rata  with  another,  and  that  the  mortgagees 
should  take  immediate  possession,  held  to  con- 
stitute chattel  mortgages,  rather  than  an  assign- 
ment for  the  benefit  of  creditors. — Kilpatrick- 
Koch  Dry-Goods  Co.  v.  Bremers  (Neb.)  62  N. 
W.  1105. 

44  Neb.  863. 
[d]     (Wis.;    1895.) 

An  insolvent  debtor  gave  to  certain  cred- 
itors, who  were  his  relatives  and  friends,  a 
chattel  mortgage  covering  all  bis  property,  with 
an  agreement  that  one  of  such  creditors  should 
immediately  take  possession  of  the  property, 
as  agent  and  trustee  for  all,  sell  the  same,  and 
distribute  the  proceeds  among  the  mortgagees, 
pro  rata.  Subsequently  two  other  creditors 
took  chattel  mortgages  on  the  same  property, 
with  knowledge  of  the  first  mortgage,  and  con- 
sented to  the  arrangement  made  at  that  time. 
Held,  that  all  the  chattel  mortgages  were  void, 
as  to  the  other  creditors;  the  entire  transaction 
being,  in  effect,  a  general  assignment,  with  pref- 
erences. Winner  v.  Hovt  (1886)  28  N.  W.  380, 
66  Wis.  227,  followed.— Strong  v.  Imig,  64  N. 
W.  295,  91  Wis.  29. 


II.    REQUISITES  AND  VALIDITY. 

Necessity  of  bond  by  assignee,  see  post,  §§  26,  27. 

§   5.    Requisites. 

[a]  (Minn.;    1896.) 

A  deed  of  assignment  in  insolvency, 
which  in  terms  assigns  all  of  the  unexempt 
property  of  the  insolvent  for  the  equal  benefit 
of  all  his  creditors  who  shall  file  releases  of  their 
demands  against  the  debtor,  is  sufficient,  al- 
though the  phrase  "bona  fide"  is  not  contained 
therein. — Yanish  v.  Pioneer  Fuel  Co.  (Minn.)  06 
N.  W.  198. 

64  Minn.  175. 

[b]  (Neb.;    1896.) 

In  an  action  to  hold  liable  as  garnishee 
the  assignee  of  an  insolvent  firm  with  respect 
to  property  which  has  come  into  his  hands  by 
virtue  of  the  assignment,  it  is  immaterial 
whether  or  not  the  deed  of  assignment  was  wit- 
nessed, and  any  ambiguity  in  such  deed  will 
not  be  so  construed  as  to  render  it  void. — Deere, 
Wells  &  Co.  v.  Losey  (Neb.)  67  N.  W.  462. 
18  Neb.  022. 

[c]  (Wis.;    1895.) 

Under  Rev.  St.  1878,  §  1694,  making  as- 
signments for  the  benefit  of  creditors  void  unless 
the  assignee  delivers  a  bond  to  the  county  judge 
or  court  commissioner,  "not  being  a  creditor  of 
the  assignor,"  an  assignment  is  not  void  because 
the  court  commissioner  to  whom  it  was  delivered 
did  not  certify  thereon,  or  on  the  assignee's 
bond,  that  he  was  not  a  creditor  of  the  assign- 
or. His  qualification  to  act  will  be  presumed 
in  the  absence  of  proof  to  the  contrary. — Stand- 
ard Paper  Co.  v.  Krauthoefer,  61  N.  W.  764, 
S9  Wis.  168. 

§   6.    Acknowledgment  and  attestation. 

[a]  (Minn.;    1896.) 

Every  assignment  for  the  benefit  of  cred- 
itors, whether  made  under  the  assignment  or 
insolvency  laws  of  the  state,  is  void,  unless  duly 
acknowledged. — Bennett  v.  Knowles  (Minn.)  68 
N.  W.  111. 

[b]  (Neb.;    1896.) 

Since  the  comma  after  the  word  "acknowl- 
edgment," in  Comp.  St.  c.  6,  §  6,  providing  that 
assignments  for  the  benefit  of  creditors  "shall 
be  in  writing,  and  shall  be  executed  and  ac- 
knowledged in  the  manner  in  which  a  convey- 
ance of  real  estate  is  or  shall  be  required  to  be 
executed  and  acknowledged,  in  order  to  entitle 
the  same  to  be  recorded,"  is  an  interpolation, 
that  section  requires  a  deed  of  assignment  to  be 
witnessed.  Bank  v.  Horn  (1892)  52  N.  W. 
562.  34  Neb.  742;  Deere,  'Wells  &  Co.  v.  Losey 
(1896)  07  N.  W.  462.  48  Neb.  622.  overruled  — 
Sager  v.  Summers,  68  N.  W.  614. 
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[I  |     (Neb.  |    1896.) 

Since  <  !omp.  St.  c.  <"..  §  l.  that  do 

assignment  for  the  benefit  of  creditors  ihall  be 
valid   unlet  th   the  act, 

:ii>.i  sr.  tion  6  n 

be  witnessed,  an  unai  i  d  is  Invalid 

as    between    the    parties.-   Sager    v.    .Summers 
68  N    W   614. 

7.    Requiring   creditors  to   file  releases. 

An  ■    :  ;   for  the  benefit  oi 

•  was  no( 

p    La  n  a,     W63  i    i 
.    |  .i.l  which  tend     ti 

bis  claim,  by  the  provision 

distributi t  the  proceeds  of  the 

i  releases  oi 

as    i -J' •  ■•  ided    by    law."— 
a  v.  Fadden  (N.  D.)  64  N.  W.  78. 
..  D.  92. 

g   8.    By  firm. 

[n|      (Minn.:     18960 

\n  nt    executed    as.    follows: 

"Brooks  &  Co.,  by  W.  M.  Brooks.    Ai  Bn 
did  not   pass   the  separate  property  of  W.    M. 
II.  Ozmun,  Kirk  &  Co.  v. Brooks 
(Minn.)  68  N.   \\  .  5. 
|i. I     (Minn.  |    1896.) 

A  deed  of  assignment  by  partners  for 
the  benefit  of  creditors,  in  order  to  be  valid, 
must  on  its  face  be  sufficient  to  assign,  not  only 
rtnership  property,  hut  also  all  of  the  non- 
exempt  separate  property  of  each  of  the  part- 
ners.— Farwell,  Ozmun,  Kirk  &  Co.  v.  Brooks 
(Minn.)  68  N.  W.  5. 

g   9.    Parol  trust  in  land. 

(Wis.:    1897.) 

Under  Rev.  St.  §  2302,  providing  that  a 
trust  in  land  can  be  created  or  proved  only  by 
tnnnent  in  writing,  a  parol  trust  in  land 
for  the  benefit  of  cieditors  is  void  at  the  elec- 
tion of  the  trustee,  and  can  be  enforced  by 
neither  debtor  nor  creditors.— Krouskop  v. 
Krouskop  (Wis.)  70  N.  W.  475. 

§    10.    Fraud. 

(a]     (Neb.:    1896.) 

The  fraudulent  disposition  of  a  part  of 
his  property  by  one  about  to  make  an  assign- 
ment for  the  benefit  of  his  creditors  will  not 
operate  to  impair  the  title  of  the  assignee  to 
the  remainder,  when  such  assignment  is  after- 
wards made  to  and  acted  noon  by  the  assignee 
in  good  faith. — Deere,  Wells  &  Co.  v.  Losey 
(Neb.)  67  N.  W.  462. 

is  Neb.  622. 

[bj     (Wis.:    1895.) 

The  fact  that  an  assignment  is  made 
with  the  secret  purpose,  on  the  part  of  the  as- 
signor, to  force  his  creditors  to  compromise, 
does  not  render  it  void,  as  a  conveyance  made 
with  intent  to  hinder  or  delay  creditors.— Kill- 
man  v.  Gregory,  65  N.  W.  53,  91  Wis.  478. 

§    11.    Estoppel  to  assert  invalidity. 

(Iowa:   isic.i 

The  fact  that  the  agents  of  an  insolvent 
insurance  company  filed  claims  for  unearned  pre- 
miums with  the  assignee,  after  giving  proper 
credit  for  the  balance  due  the  company  by  them. 
does  not  estop  them  from  contesting  the  validity 
of  the  assignment,  as  affecting  their  right  of  set- 
off.—Franzeu  v.  Hutchinson  (Iowa)  62  N.  W. 
69S. 


III.  PREFERENCES  AND  RESERVA- 
TIONS. 

See,  also,  "Fraudulent  Conveyances,"  §  2. 
Recovery    by    assignee    of    value    of    property 

transferred  as  preference,  see  post,  §  30. 
Time  of  filing  claim  for  preference,  see  post,  § 

36. 


!    12.    When  preference  exists. 

|n|     (Iowa i    is!>7.i 

The   fuel    that  previously   ex- 

rented  by  a  corporation  was  filed  for  record  "i 
the  day  previous  t.,  the  making  oi  n  general  u»- 

>ni   by  the  i  or,  in  the  absen 

evidence  connecting  the  two  together  in  the  in- 

tention  of  the  parties,  does  not  justify   their 

construction    together    as    one    instrument,    in  - 

ive  an  illegal  prefei  ence  to  tl 

cured  en  In  re   Bio held   Woolen  Mills 

i  7n  N.  W.  115;   Alleuder  v.  State  Bank  of 
Bloomfield,  Id. 

I  ■>  J      (WU.1     Ihil.Vl 

An    i       i    i  it     In    ten     •    preferred    rent 

dm- on  the  land  ot  the  assignor,  who  owned  no 

land,  exeept  his  homestead,  which  was  not  as- 
signed,  and  who  owed  no  rent,  except  the  rent 
for  one  month  of  the  store  building  in  which 
and  for  which  he  had  n  lease 
for  a  term  o  Held,  that  the  assignment 

did   not.   in    fact,   prefer  the  rent  due   for  the 
tmilding,  and  it  was  not  void  because  ol 
Buch  preference,  under  Sanb.  &  B.  Ann.  St, 
1693a.  i  v.  Gn  gory  (Wis.i  65  N.  W.  68 

!)1    Wis.  -ITS. 

5  13.    Validity  of  preferences. 
Hon;    1896.) 

A  transfer  by  an  insolvent  debtor  to 
his  brother,  :>  few  days  before  making  s 
eral  assignment,  will  not  be  declared  fraudu- 
lent, a^  against  creditors,  where  it  appears 
that  it  w.as  made  pursuant  to  a  prior  promise  to 
indemnify  such  1> rot  her  against  liability 
surety,  and  where  there  was  no  evidence  that 
at  the  time  of  the  transfer  the  debtor  intended 
to  assign.— McCandlcss  v.  Hazen  (Iowa)  67  N. 
W.  256. 

§   14.   Mortgages. 

[a]  (Iowu:    1896.) 

A  mortgage  of  an  insolvent  debtors  en- 
tire stock  to  Becure  particular  creditors,  without 
any  intent  to  make  a  general  assignment,  is  val- 
id, though  a  short  time  thereafter  the  debtor 
does  in  fact  execute  such  assignment. — Roberts 
v.  Press  (Iowa)  GO  N.  W.  75G. 

[b]  (MicU.i    1898.) 

The  facts  that  a  mortgagor  was  insolvent 
at  the  time  a  mortgage  was  given,  that  the  morl 
gagor  and  mortgagee  were  related,  and  that 
the  mortgagor  made  a  general  assignment  the 
day  after  the  mortgage  was  executed,  will  not 
render  the  mortgage  fraudulent  as  to  creditors, 
when  the  claim  of  the  mortgagee  was  bona  fide, 
and  the  assignment  was  not  contemplated  when 
the  mortgage  was  given,  though  the  mortgagee 
knew  that  the  mortgagor  was  in  failing  circum- 
stances, and  an  assignment  seemed  probable. — 
Kalamazoo  Spring  &  Axle  Co.  v.  Winans,  Pratt 

6  Co.  (Mich.)  64  N.  W.  23. 

§   15.    Delivery  of  mortgaged  property  to 
mortgagee. 
(Wis.:    l.N!>.-,.) 

Where  the  assignee,  having  taken  posses- 
sion of  the  assigned  property  under  bond,  delh 
ered  to  different  mortgagees  parts  of  the  propertj 
covered  by  their  several  mortgages,  such  delivery 
did  not  render  the  assignment  void,  as  giving  an 
unlawful  preference  to  such  creditors. — Case  v. 
James  (Wis.)  63  N.  W.  237. 
90  Wis.  320. 

§   16.    Effect     of     preference     on     assign- 
ment. 

[a]     down:    1895.) 

Where  defendant,  when  insolvent,  and 
shortly  before  making  an  assignment,  executed 
several  mortgages  and  conveyances  to  secure 
alleged  indebtedness,  with  intent  to  give  pref- 
erence to  certain  creditors,  the  transactions  in- 
validate the  assignment,  under  Code.  ?  -11". 
providing  that  no  general  assignment  of  prop 
erty  by  an  insolvent  shall  he  valid  unless  it  be 
:  made  for  the  benefit  of  all  his  creditors  propor 
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tionately.— Bradley  v.  Bailey  (Iowa)  64  N.  W. 
758. 

[b]  (Iowas   189(5.) 

A  banking  partnership,  being  insolvent,  exe- 
cuted a  number  of  deeds  and  mortgages  to  se- 
cure certain  creditors,  and  a  trust  deed  to  plain- 
tiff to  secure  depositors  who  were  named  there- 
in as  beneficiaries,  plaintiff  being  a  depositor  for 
a  nominal  amount.  A  corporation  of  which  the 
partners  were  controlling  members,  and  to 
which  the  firm  was  largely  indebted,  also  exe- 
cuted a  general  assignment.  The  trust  deed,  at 
the  time  of  its  execution,  included  practically  all 
the  property  owned  by  the  firm.  Held,  that  the 
conveyances  must  be  regarded  as  one  transaction, 
constituting  a  general  assignment,  and  therefore 
void,  under  Code,  S  2115,  declaring  that  no 
genera]  assignment  shall  be  valid  unless  made 
for  the  benefit  of  all  the  creditors.— Elwell  v. 
Kimball  (Iowa)  G9  N.  W.  286. 

[c]  (Iowa;    1S9G.) 

Evidence  that  a  father  sold  to  his  two  sons 
their  partnership  stock  in  trade,  taking  their 
notes  for  the  price;  that  they  had  no  other  prop- 
erty subject  to  execution,  and  the  father  knew 
it:  that,  after  conducting  business  at  a  loss,  the 
sons,  knowing  themselves  bankrupt,  through  false 
statements  to  a  commercial  agency,  obtained 
goods  on  credit,  for  the  purpose  of  stocking  up  and 
then  failing;  that  the  sons  then  executed  a  chat- 
tel mortgage  on  their  entire  stock  to  their  father 
for  their  entire  debt  to  him.  and.  about  an  hour 
afterwards,  on  advice  of  the  father's  attorney, 
made  an  assignment  for  the  benefit  of  creditors 
to  their  brother-in-law,  warrants  a  finding  that 
the  mortgage  and  assignment  constitute  one 
transaction,  in  effect  a  general  assignment  for  the 
benefit  of  creditors  with  a  preference,  which,  un- 
der Code,  §  2115,  is  void.— Creglow  v.  Creglow 
(Iowa).  69  N.  W.  446. 
Id]     (Mich.;   1897.) 

A  transfer  of  all  one's  property  to  a  cred- 
itor in  payment  of  his  claim,  and  in  further 
consideration  of  his  paying  the  claims  of  cer- 
tain other  creditors,  they  not  knowing  or  agree- 
ing thereto,  is  void  for  preferences. — Hill  v. 
Mallory  (Mich.)  70  N.  W.  1016. 

S   17.    Reservation. 

(N.  D.:    1895.) 

The  reservation  of  exempt  property  in 
an  assignment  for  the  benefit  of  creditors  does 
not  render  the  assignment  void,  though  such 
property  is  not  specified  therein. — Bangs  v.  Fad- 
den  (X.  D.)  64  N.  W.  78. 
5  X.  D.  92. 


IV.    CONSTRUCTION  AND  EFFECT. 

§   18.    Construction. 

[a]  (Minn.;    1890.) 

An  assignment  Tor  the  benefit  of  credit- 
ors, under  the  insolvency  laws,  by  a  debtor, 
after  garnishment  proceedings  have  been  com- 
menced against  him.  is  not  an  involuntary,  but 
a  voluntary,  assignment. — Hawkins  v.  Ireland 
(Minn.)  67  N.  W.  73. 
64  Minn.  339. 

[b]  (Wis.:    1S9C.) 

A  provision  in  a  deed  of  general  assignment 
by  the  members  of  a  firm  that  the  assignee  should 
pay  "all  other  debts,  of  every  kind  and  descrip- 
tion," of  tb.3  firm,  includes  debts  owed  by  the  firm 
as  a  member  of  another  insolvent  partnership; 
and  a  creditor  of  the  latter  partnership  cannot  ob- 
tain a  preference  by  a  levy  on  assigned  property, 
on  the  assumption  that  on  payment  of  the  direct 
obligations  of  the  assigning  firm  the  remainder 
"f  the  property  reverts  to  the  assignors. — In  re 
Gilbert  (Wis.)  68  X.  W.  863;  Appeal  of  Cleas- 
by,  Id. 

§    19.    Title  of  assignee. 
(Xeb.:    1MH.I 

The  assignee  of  an  insolvent  corporation. 
under  an  assignment  for  the  benefit  of  credit- 


ors, takes  the  property  subject  to  whatever 
equities  existed  against  the  assignor. — Salladin 
v.  Mitchell,  61  X.  W.  127,  42  Xeb.  859. 

§   20.    Asserting  remedy  in  derogation  of 
assignment. 

(Iowa;    1895.) 

After  a  chattel  mortgage  has  been  fore- 
closed in  an  action  against  an  insolvent  and 
his  assignee,  one  who  has  filed  his  claim  with 
the  assignee  cannot,  under  Code.  §§  3150-3153, 
providing  for  equitable  proceedings  in  favor  of 
judgment  creditors  against  any  person  indebted 
to  the  judgment  debtor,  maintain  a  suit  to  set 
aside  said  chattel  mortgage  on  the  goods  in 
possession  of  the  assignee. — Mehlhop  v.  Ells- 
worth (Iowa)  64  X.  W.  638. 

§  21.    Whether      property      in      cnstodia 
legis. 

(Iowa;    1895.) 

In  an  action  of  attachment,  wherein  an 
assignee  intervened,  claiming  the  property  un- 
der a  deed  of  assignment  from  defendant,  it 
may  be  shown  that  certain  creditors  were  pre- 
ferred, and  that  the  assignment  was  void,  and 
therefore  the  property  subject  to  attachment. — 
Bradley  v.  Bailey  (Iowa)  64  X.  W.  758. 

§   22.    Collateral  attack  on  assignment. 

(Iowa;    1896.) 

An  assignment  regular  on  its  face  can- 
not be  collaterally  attacked.— McCandless  v. 
Hazen  (Iowa)  67  X.  W.  256. 

§   23.    Priority  over  attachment. 

(Minn.;    1S95.) 

A  deed  of  assignment  for  the  benefit  of 
creditors,  purporting  to  have  been  made  and  de- 
livered under  the  insolvency  law,  regular  in 
form  and  complete  on  its  face,  cannot  be  at- 
tacked in  garnishment  proceedings  instituted  by 
a  creditor  of  the  assignor  against  the  assignee- 
Staples  v.  Schulenberg  &  Boeekeler  Lumber  Co. 
(Minn.)  64  N.  W.  148. 
62  Minn.  158. 

§  24.   Effect. 

(S.  D.;   1897.) 

A  tenant  in  common  of  personalty  may 
sue  his  co-tenant  for  conversion  of  the  common 
property,  though  the  latter  has  made  an  as- 
signment for  creditors. — Grigsby  v.  Day  (S.  D.) 
70  X.  W.  881. 

§   25.   Discharge — Liability  for  taxes. 

(WlB^;    1H96.) 

A  claim  for  'axes  against  an  estate  as- 
signed for  the  benefit  of  creditors  is  not  a 
debt,  within  the  meaning  of  1  Sanb.  &  B.  Ann. 
St.  §§  1702o-1702u.  providing  for  the  discharge 
of  debts  of  an  insolvent  by  a  voluntary  assign- 
ment.—In  re  Assignment  of  Riddell  (Wis.)  67 
X.  \V.  1135. 

93  Wis.  564. 


V.   THE  ASSIGNEE. 

Conditions  precedent  to  right  to  sue,  see  post, 

§  40. 
Objections  by  creditors  to  sale  by  assignee,  see 

post,   §  33. 

§  26.   Bond. 

(Wis.:    1896.) 

Under  Rev.  St.  §§  1694-1696,  providing 
that  all  voluntc.iy  assignments  shall  be  void 
unless  the  assignee  delivers  to  the  proper  offi- 
cer a  bond,  duly  executed,  witli  two  or  more 
sureties,  the  failure  of  the  assignee  to  sign  the 
bond  renders  the  assienment  void. — John  V.  Far- 
well  Co.  v.  Arthur  (Wis.)  67  N.  W.  20. 
93  ^  is.  50. 
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§   27.    Justification  by  sureties. 


I«  l«.;     1898.) 

Rti     31    i  1094,  ]  rovidine  thai  th( 

the  1 d  ?nee    shall 

bility,  and  by  their  afl 
is]  y   the  ofl  'i  ch   bi  i         doi 

1 1 .  -1 1  Burel  irally,  but  is 

Bufliciently  complied  with  by  affidavits  of  their 
i  i  lit.  ,1   by   the   officer.— Case  v. 

Jami  :  V  \V.  237. 

80  Wis 

§   28.    Removal. 

(S.  U.:    ih'ir..) 

An  order  removing,  for  cause,  under 
i  I —  iee  for  the  ben  ifil 

t  be  rev,  raed  because  the  or- 
der was  made  without  formal  notice  to  the  as 
.  where  such  assignee  and  his  counsel  were 
Dresent  in  court,  in  pursuance  of  a  notice  to  ren- 
der an  account,  and  the  accounl  shows  gross  ir- 
larities  in  the  management  of  the  estate, 
and  neither  he  nor  his  counsel  objected  to  the 
making  of  the  order.— King  v.  McClurg  (S.  D.) 
63  N.  \V.  219. 

§   29.    Allowance  for  expenses. 

(Minn.;    1894.) 

Where  the  assignee  of  nn  insolvent  debt- 
or, having  been  removed  on  the  petition  of  the 
i  an  unsuccessful  appeal 
from  the  order  removing  him,  the  appeal  was 
in  the  interesl  of  himself  personally,  and  no1 
of  the  estate,  and  he  is  not  entitled  to  be  reim- 
bursed for  his  expenditures.  —  In  re  Nieolin 
(Minn.)  lil  X.  \V.  330;  Weiland  v.  Hilgers,  Id. 
59  Minn.  323. 

§   30.    Bight  to  attack  transfers  by  debt- 
or. 

[n]     (Iowa;    1S!>5.) 

An  assignee  lor  the  benefit  of  creditors 
may  maintain  an  action  to  set  aside  a  fraudulent 
conveyance  made  by  his  grantor  before  the  ex- 
ecution of  the  deed  of  assignment. — Mehlhop  v. 
Ellsworth  (Iowa)  64  X.  W.  638. 

[b]  (Mich.;    1890.) 

The  assignee  of  nn  insolvent  firm  un- 
der a  voluntary  assignment  represents  only  his 
assignors  and  their  creditors,  and  cannot  main- 
tain a  bill  to  reach  individual  assets  of  a  for- 
mer member  of  the  partnership,  alleged  to 
have  been  fraudulently  conveyed  by  such  mem- 
ber after  his  colorable  withdrawal  from  the 
firm,  for  the  purpose  of  hindering  and  delay- 
ing creditors  of  the  former  partnership  and  of 
the  grantor;  such  creditors  not  being  parties 
10  tin-  suit,  and  there  being  nothing  to  show 
that  the  assignee  is  authorized  to  act  for  them. 
—Michigan  Trust  Co.  v.  Webber  (Mich.)  67  N. 
W.  811. 

[c]  (Minn.;    1896.) 

In  the  absence  of  a  prior  wrongful  conver- 
sion, the  assignee  for  creditors  cannot  sue  for 
the  value  of  property  transferred  for  the  pur- 
pose of  giving  a  preference. — Hay  v.  Turtle 
(Minn.)  69  N.  W.  606. 

[d]  (Neb.;   1896.) 

Since  an  assignee  under  a  voluntary  as- 
signment for  creditors  mav  not.  except  as  au- 
thorized by  Comp.  St.  c.  6.  §§  30,  4-,  43,  as- 
serf  rights  beyond  those  which  the  assignor 
himself  might  assert  had  no  assignment  been 
made,  and  since  an  unrecorded  chattel  mortgage 
is  invalid  by  statute  only  as  against  creditors, 
and  not  as  between  the  parties,  the  holder  of  an 
unrecorded  chattel  mortgage,  executed  by  a 
debtor  who  subsequently  assigns  for  the  benefit 
of  his  creditors,  has  a  right  to  the  mortgaged 
property  superioi  to  that  of  the  assignee,  unless 
the  case  is  one  in  which  said  sections  expressly 
confer  upon  the  assignee  the  power  of  a  credit- 
or.— Lancaster  County  Bank  v.  Uillilan  (Neb.) 
6S  X.   W.  352. 


§   31.    Misadmlnistration. 

(Iowai    1895.) 

The  fact  that  I  ts  of  an  Insol- 
vent's estate,  which  p  dend  of  but  32 
per  cent.,  were  nominally  largely  in  exci 
the  liabilities,  v.;  Iminla- 
tration.— Skinner  v.  Browne  (Iowa)  04  X.  W. 
787. 

§  32.    Vacating   order   settling   account. 

[n]     (Wla.i    1896.) 

Under  Bev.  SI  ring  the  court  pow- 

er to  racate  a  final  order  settling  the  account  of 
an  assignee  for  creditors,  if  the  failure  of  a  cred- 
itor to  appear  on  the  bearing  arose  through  In- 

ace,   it    is   propi  .  ate   Buch 

where  a  creditor  failed  to  appear  because  be  re- 
ceived    no    notice   of    such    hearing.    Commer- 
cial Bank  v.  McAuliffe  (Wis.)  06  X.  W.  110. 
92  Wis.  242. 

[b]     ( \\  i*.:    iN!Mi.> 

Where  a   i t   vacates  an  order  settling 

the  account  of  an  assignee  for  the  benefit  of 
creditors,   and    al  tor   to   file   o 

tions   to   the   account,    it    may    refer  the  heating 

of  such  objections,  regardless  of  whether  Ri 

St.    S    2864,    allowing    references,  an plies    to    ac- 
tions. ■                  llso  to  special  proi  <  'onl- 
ine,, ial  Bank  v.  McAuliffe  (Wis.;  tit;  n.  \v.  110. 
92  Wis.  iml;. 

Ic)     (Wil.i    1896.) 

The  court  is  not  prevented  from  vacat- 
ing Buch  order,  for  good  cause  shown,  by  lev 
-i        L701,  providing  that  such  final  order  shall 

be     'conclusive    ,,i .-,11   parties." — Commercial 

Bank  v.  McAuliffe  (Wis.)  66  N.  W.  110. 
92  Wis.  242. 


VI.    RIGHTS  OF  CREDITORS. 

Asserting  remedy  in  derogation  of  assignment, 
see  ante,  §  20. 

§  33.    In  general, 
[al     (Iovrn:    1S!>7.) 

In  a  proceeding  against  an  assignee  for 
creditors  to  have  i  depo  it  made  with  '! 
signor  before  the  assignment  declared  a  trust 
fund  and  established  as  a  preferred  claim,  it 
need  not  appear  that  the  assignee  has  any  of 
the  assets  transferred  to  him  by  the  assign- 
ment.— In  re  Knapp  (Iowa)  70  X.  W.  626. 

[b]  (Mich.:    1897.) 

In  an  action,  under  3  How.  Ann.  St.  § 
8749,  relating  to  voluntary  assignments,  and  au- 
thorizing holders  of  preferred  claims  to  bring 
an  action  in  case  of  fraud,  and  apply  for  a  re- 
ceiver, an  order,  made  pendente  lite,  appointing 
a  receiver,  and  requiring  defendants  to  deliv- 
er to  the  receiver  all  properly  constituting  ,i 
stock  of  goods  owned  by  persons  named,  which 
is  in  possession  of  other  defendants  as  mort- 
gagees, is  erroneous,  if  not  a  nullity. — Hall  v. 
Donovan  (Mich.)  69  N.  W.  643. 

(c)  (Wis.;    ]8!>4.) 

The  creditors  alone  can  question  the  sale 
by  an  assignee  of  his  insolvent's  properly  on 
other  terms  than  for  cash. — Becker  v.  Holm 
61  N.  W.  307,  89  Wis.  S6. 

I<1]     (Wis.;    1S!»5.) 

Plaintiff,  having  sold  timber  to  one  for 
whom  defendant  has  become  assignee  for  the 
benefit  of  creditors,  retaining  the  title  thereto 
until  the  purchase  price  should  be  paid,  is  en 
titled,  on  tracing  the  property  sold,  through  its 
transformation  into  lumber,  into  the  mass  of 
property  in  defendant's  hands,  to  recover  the 
money  obtained  i.v  defendant  on  its  sale  by  him. 
—Bent  v.  Barnes,  64  X.  W.  428,  90  AVis.  031. 

[e]     (Wis.:    189«.) 

Where  the  assigning  firm,  as  to  its  own  busi- 
ness, is  solvent  and  has  a  surplus  of  property, 
creditors  of  the  insolvent  firm  of  which  it  was  a 
member,  aftei  exhausting  the  assets  of  such  firm, 
may  prove  their  claims  with  the  assignee  of  the 
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solvent  firm,  and  participate  in  the  surplus  assets; 
but  such  right  is  an  individual  one.  with  which 
an  assignee  of  the  insolvent  firm  has  no  connec- 
tion, and  in  which  he  cannot  act.— In  re  Gilbert 
(Wis.)  68  X.  W.  8G3;   Appeal  of  Cleasby,  Id. 

5   34.    Presentation  and   proof  of  claims. 

(Io-rrn:    1895.) 

Where  an  assignee  for  creditors  failed  to 
file  with  the  ekrk  of  court,  as  required  by  Code, 
§  2120.  all  the  claims  presented  to  him.  and  the 
order  of  distribution  did  not  include  the  claims  not 
filed,  the  assignee's  report  and  the  order  should 
be  set  aside,  and  the  excluded  claimants  be  grant- 
ed a  hearing. — Lacey  v.  Newcomb  (Iowa)  63  N. 
W.  704. 

§   35.    Necessity  of  filing  claim. 

(Iowa:   1896.) 

Under  Code.  §  2122.  making  it  the  duty 
of  the  court  to  "order  the  assignee  to  make  fair 
and  equal  dividend  among  the  creditors  of  the 
assets  in  his  hands,  in  proportion  to  their 
claims."  the  distribution  should  be  made  in  ac- 
cordance with  the  legal  rights  of  the  creditors; 
and  the  fact  that  one  does  not  petition  special- 
ly for  a  separate  dividend  from  the  estates  of 
a  firm  and  of  its  members,  to  which  he  is  en- 
titled, or  files  his  claim  against  the  partnership 
only,  where  all  are  covered  by  the  same  as- 
signment, does  not  relieve  the  court  of  the 
duty  of  ordering  such  dividends  paid  him  as  his 
proof  entitles  him  to  receive. — In  re  Carter 
(Iowa)  67  N.  W.  239;  State  Bank  of  Keokuk 
v.  Irwin.  Id. 

§   36.    Time  for  filing  claims. 

[a]  (Iowa:   1895.) 

The  assignee,  18  days  after  the  first 
newspaper  publication  of  the  notice  of  assign- 
ment, mailed  a  notice  to  certain  creditors,  stat- 
ing that  claims  should  be  filed  "within  three 
months  of  the  first  publication  of  this  notice." 
Held,  that  such  creditors  were  justified  in  believ- 
ing that  no  publication  had  been  previously 
made,  and  that  the  assignee  and  the  other  cred- 
itors were  estopped  to  object  that  claims  of  the 
creditors  so  notified,  filed  within  three  months 
from  receipt  of  the  notice,  were  not  filed  in  time. 
—Scott  v.  Thomas  (Iowa)  62  N.  W.  790. 

[b]  (Iowa:    JS95.) 

The  three  months  allowed  by  Code.  §§ 
2119.  2126.  in  which  creditors  may  file  claims 
against  an  insolvent  debtor,  begin  to  run  from 
the  first  publication  of  the  notice  of  assign- 
ment as  required  by  Code,  §  2119.  and  not  from 
the  time  of  mailing  notice  to  the  creditor. — Scott 
v.  Thomas  (Iowa)  62  N.  W.  790. 

Ic]     down:    1SII7.I 

Code,  §  2126,  requiring  claims  against  an 
assigned  estate  to  be  filed  within  three  months, 
does  not  apply  to  an  application  to  have  a 
claim,  already  properly  filed,  made  a  preferred 
one. — In  re  Knapp  (Iowa)  70  N.  W.  626. 

[<1]     (Neb.:    1896.) 

One  who,  through  his  own  fault,  fails  to 
present  his  claim  against  an  assigned  estate 
within  the  time  prescribed  by  law  in  conform- 
ity with  the  order  of  the  county  court,  is  for- 
ever barred  from  participating  in  the  distribu- 
tion.—Commercial  Xat.  Bank  v.  Lipp  (Neb.)  65 
N.  W.  777,  46  Neb.  595. 

§   37.    Avoiding  conveyance  by  debtor. 

(Wis.;   1800.) 

Sanb.  &  B.  Ann.  St.  §  1693b,  providing 
that  in  certain  cases  a  creditor  may  sue  in  the 
name  of  the  assignee  to  set  aside  a  fraudulent 
conveyance  of  the  assignor  made  prior  to  the 
assignment,  does  not  authorize  such  action 
when,  the  conveyance  was  made  after  the  as- 
signment by  the  assignee  himself. — Kves  v 
Merrill  Furniture  Co.  (Wis.)  65  N.  W.  735. 
92  Wis.  32. 


§   38.    Payment  of  taxes. 
la]     (Wis.;    1805.) 

Sanb.  &  B.  Ann.  St.  §  1700.  requiring  an 
assignee  for  the  benefit  of  creditors  to  "pay  all 
taxes  assessed  on  the  property  assigned,  which 
remain  unpaid,"  before  paying  a  dividend,  does 
not  require  him  to  pay  the  taxes  on  stock 
pledged  by  his  assignor  for  more  than  its  value. 
— City  of  Milwaukee  v.  Momsen  (Wis.)  61  N. 
W.  1126,  89  Wis.  351. 

[b]     (Wis.;    J896.) 

On  a  claim  tor  taxes  by  a  city  against 
an  estate  assigned  for  the  benefit  of  creditors, 
the  court  should  order  the  assignee  to  pay  such 
claim  before  making  anv  dividends,  under  1 
Sanb.  &  B.  Ann.  St.  §  1700.  providing  that  the 
assignee  shall  pay  all  unpaid  taxes  assessed 
on  the  assigned  property  before  making  divi- 
dends.— In  re  Assignment  of  Riddell  (Wis.)  67 
N.  W.  1135. 

93  Wis.  564. 

§   39.    Effect  of  discbarge  of  assignor. 
(Wis.:   1S»5.) 

The  discharge  of  an  assignor  in  insolvency 
proceedings  is  not  a  bar  to  the  foreclosure  of  a 
mortgage  debt  previously  proved  against  his  es- 
tate.— Trustees  of  Wisconsin  State  Grange  of 
Order  of  Patrons  of  Husbandry  v.  Kniffen 
(Wis.)  62  N.  W.  943. 
90  Wis.  14. 


VII.   ACTIONS. 

By  assignee  to  set  aside  transfers  by  debtor, 

see  ante,  §  30. 
By  creditor  to  avoid  conveyance  by  debtor,  see 

ante,  §  37. 

§  40.   Action  by  assignee, 
[a)     (Mich.;    1896.) 

The  filing  by  the  assignee  of  a  bond  signed 
by  a  corporation  of  another  state  which  has 
not  been  authorized  to  become  surety  on  under- 
takings does  not  qualify  the  assignee  to  sue  for 
assets  of  his  assignor. — McCuaig  v.  Citv  Sav. 
Bank  (Mich.)  6(1  X.  W.  500. 

lb]     (Mich.:    1896.) 

Under  How.  Ann.  St.  §§  8739,  8740,  re- 
quiring the  instrument  of  assignment  (or  a  du- 
plicate thereof),  an  inventory  of  the  assigned 
property,  a  list  of  creditors,  and  the  bond  of 
the  assignee  to  be  filed  within  10  days  after 
the  assignment  is  made,  an  assignee  cannot  sue 
as  such,  where  a  copy  only  of  the  deed  of  as- 
signment is  filed,  or  where  the  other  instru- 
ments named  are  not  filed  within  the  10  days. 
—McCuaig  v.  City  Sav.  Bank  (Mich.)  69  X. 
W.  500. 

[c]     (Wis.;    1895.) 

An  allegation  that  a  certain  person  "was 
duly  appointed  assignee"  of  a  certain  firm,  "and 
thereafter  duly  qualified  as  such  assignee,  and 
entered  into  the  discharge  of  his  trust,"  cannot 
be  considered  as  an  allegation  that  the  firm  made 
an  assignment  to  him  for  the  benefit  of  its  credit- 
ors.— Sellers  v.  First  Presbyterian  Church  of 
West  Superior,  64  N.  W.  1031,  91  Wis.  328. 

§   41.   Right  of  set-off  in  action  by  as- 
signee. 
(Neb.:   1894.) 

The  defendant  in  an  action  by  the  as- 
signee to  recover  money  due  to  an  insolvent 
banking  corporation  may  set  off  again-t  the 
amount  owing  by  him  to  the  bank  an  indebted- 
ness of  the  latter  to  him.— Salladin  v.  Mitchell 
61  N.  W.  127.  42  Neb.  859. 


ASSIGNMENTS  OF  ERROR. 

See   "Appeal,"   §§  87-101;     "Criminal   Law."   t 
204. 
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ASSISTANCE.  WRIT  OF. 

1 11  1      (Mlob.i    1897.) 

i  in   application  for  a  writ  of  ns«isi 
er  at  fori 
jcctioi 

ing  possessi 

i. n> if  Formal  way  than  by  verbal  statement 
..I  ih.  claim.  Aldrich  v.  Donovan  (Mich.)  69  X. 
U      I 

|bl     (\\1».;    1805.) 

A  writ  of  assistance  will  not  be  issued  on 
the  application   of   a   mortgagee  to  put   him    in 

isii f  the  mortgaged  premises  ant 

er  confirmation  of  the  foreclosure  sale. — Meehan 
v.  Blodgett,  61  N.  W.   129.  91  Wis.  63. 


ASSOCIATIONS. 

See,  also.  "Agricultural  Societies";  "Benevo- 
lent Societies";  "Building  and  Loan  Associ- 
ations"; "Cemeteries";  '•Corporations";  "Re- 
ligious Societies." 

Railroad  employes'  relief  fund  associations,  see 
"Benevolent  Societies,"  §  1;  "Release  and 
I  liseharge,"  5  '■'■■ 

Service  of  process  on  foreign  associations,  see 
"Writs  and  Notice  of  Suits,"  S  IT. 

Venue  of  action  against,  see  "Venue  in  Civd 
Cases,"  §  6. 

§   1.    Nature   and   status. 

[a]     (Mich.;    1S96.) 

\\  here  the  purposes  of  an  incorporated 
driving  club  are  to  promote  social  intercourse 
among  its  members,  provide  the  conveniences  of 
a  clubhouse,  pleasure  grounds,  and  proper  fa- 
9  for  improving,  training,  and  exhibiting 
horses  al  meetings  to  be  held  at  stated  times, 
such  purposes  are  lawful.  —  Detroit  Driving 
Club  v.  Fitzgerald  (Mich.)  67  N.  W.  SOD. 

11. 1     (Mich.;    1S!>«;.> 

A  partnership  association,  limited,  organized 
under  How.  Ann.  St.  e.  79,  is  governed  by  the 
laws  of  corporations,  and  not  the  laws  applica- 
ble to  limited  partnerships. — Rouse,  Hazard  & 
t  !o.  v.  Detroit  Cycle  Co.  (Mich.)  69  N.  W.  511. 

Tel     (Mich.:    1897.) 

It  is  no  objection  to  the  enforcement  of  a 
trust  in  favor  of  a  religious  society  or  denomina- 
tion that  it  is  only  a  voluntary  association,  and 
not  incorporated.— White  v.  Rice  (Mich.)  70  N. 
W.   1024. 

§   2.    Stock. 

[n]      (Mich.;    1S9G.) 

A  subscriber  to  stock  of  an  incorporated 
driving  club  cannot  avoid  paying  assessmenrs 
according  to  the  terms  of  his  subscription  be- 
cause he  did  not  know  that  all  the  stocl;  had 
not  been  subscribed  or  paid  in,  where,  after  he 
knew  such  facts,  and  knew  the  assessments 
wire  made,  the  purposes  of  the  club,  the  pro- 
visions  of  its  by-laws,  what  it  was  doing,  and 
what  it  had  done  bv  way  of  acquiring  property 
and  expending  money,  he  participated  ill  its 
pin  poses,  accepted  membership  tickets  and 
badges  without  paying  a  membership  fee,  but 
paid  annual  dues  only,  and  availed  himself  of 
the  benefit  of  being  a  stockholder.— Detroit 
Driving  Club  v.  Fitzgerald  (Mich.)  67  N.  \V. 
899. 

[b]     (Mich.;    1896.) 

The  subscription  to  the  capital  stock  of  a 
partnership  association,  limited,  organized  under 
How.  Ann.  St.  c.  79,  may  be  paid  by  promis- 
sory notes,  relieving  the  stockholder  from  fur- 
ther liability,  where  such  notes  are  converted  into 

ly,  and  the  proceeds  applied  for  the 
association      Rouse,  Hazard  &  Co.  v.  De- 
troit Cycle  Co.  (Mich.)  69  N.  W.  511. 


I  3.    Rights  of  member*. 

(Wok.]    1804.) 

Where  a  voluntarj  I  be 

fore  the  e  piration  of  a  i  hall,   the 

v   of   the   meinl 
who  n>  ntly.    Sommen  t.  ltuyu- 

ilich  i  i;i  N.  W.  501. 

lien.   .',07. 

§   4.    Liability  of  members. 

[it]     (Mich. |    im«;.i 

o,,e  who  has  dealt  with  an  association  or- 
ganized under  How.  Ann.  St.  e.  79,  relating 
to  partnership  associations  limited,  ns  a  legal  en- 
tity, is.  In  the  absence  of  fraud,  estopped  to  ques- 

ilidity  of  the  organization,  so 
render  the  stockholders  liabl 
ver  .v  Abbott  Manufg  Co.  v.  Blake  (Mich.)  69 
X.  \Y.  608. 

[I>]      (Mich.;     1896.) 

Under  How.  Ann.  St.  c.  79.  S  :i,  providing 

that   the  omission  of  the  word  "Limited"   in   the 
use  of  the  name  of   the   associatii 

each  member  liable  for  "any  indi    I 
age,  or  liability  arising  therefrom,"   such  i 
sion  on  one  occasion  in  dealing  with  plaintiff  will 
not  render  the  members  liable  to  plaintiff  i 
absence  of  evidence  that  any  indebtedness,  dam- 
age, or  liability   resulted  from   such   omission. — 
Staver  &  Abbott  Mauufg  Co.  v.  Blake  (Mich.) 
69  N.  W.  508. 

[cl     (Mich.;    1S90.) 

An  action   by  a  creditor  to  enforce  the  lia- 
bility of  the  stockholders  of  an  insolvent  n- 
tion   will   not   lie  where  the  association   has 
placed  in  the  hands  of  a  receiver.— Rouse,  Haz- 
ard &   Co.  v.   Detroit  Cycle  Co.   (Mich.)  69   X. 
\V.  511. 

[d]     (S.  D.;    1895.) 

Where  persons  unite  in  a  voluntary  un- 
incorporated association,  and,   for  conven 
contract   under  an  associate  name,   the  ac 
the  association  (it  not  being  a   legally  resp 
ble  body)  are  the  acts  of  its  members  who  insti- 
gate and  sanction  the  same. — Winona  Lumber 
Co.  v.  Church  (S.  D.)  62  N.  W.  107. 
6  S.  D.  498. 

§   5.    Suspension    or    expulsion    of    mem- 
bers. 

[a]  (Neb.:    189C.) 

Where  articles  of  incorporation  of  a  volun- 
tary association  provided  that  its  affairs  should 
lie  managed  by  a  board  of  directors  and  by  iis 
by-laws,  and  clothed  the  board  with  power  to  in- 
quire into  and  punish  infractions  of  its  by-laws, 
the  board  was  authorized  to  punish  infractions  by 
suspension  or  expulsion  of  offending  members. — 
Jackson  v.  South  Omaha  Live-Stock  Exchange 
(Neb.)  68  N.  W.  1051. 

[b]  (Neb.;    IS9C.) 

The  mere  fact  that  a  director  had  a  special 
interest  in  the  infliction  of  punishment  up 
member  of  a  voluntary  association  for  thi 
lation  of  its  regulations  did  not,  in  tl 
of  objection  on  the  ground  of  disqualification 
of  such  director  to  act  as  a  trior  of  the  accused, 
so  far  invalidate  the  findings  and  order  ot   the 
board  of  directors,  acting  within  the  scop 
its  powers,  as  to  render  them  subject   to  i 
eral  attack.— Jackson  v.  South  Omaha  Live-Sin.  :. 
Exchange  (Neb.)  68  N.  W.  1051. 

§    6.    Actions. 

(S.  D.;    18!ir.. > 

A  complaint  alleging  that  certain  per- 
sons "met  together,  and  organized  a  voluntary 
orporated  association  under  the  name  of 
*  *  *  Association";  that  defendants  were 
the  general  officers  thereof,  and  its  ai 
that,  with  the  knowledge  am! 
.if  defendants,  plaintiff,  relying  lints' 

responsibility  therefor,  sold  lumber  and  bt 

ills  t.I  said  association,  which  were  used 
in  the  construction  of  buildings  for  the  use  of 
such  association,   for  which  payment  was   past 
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due,— states  a  cause  of  action  against  defend- 
ants.—Winona  Lumber  Go.  v.  Church  (S.  D.) 
02  N.  W.  107. 

6  S.  D.  49S. 


ASSUMPSIT. 

I.  WHEN  LIES,  §§  1-5. 

II.  PLEADING,   EVIDENCE,   AND   PRAC- 
TICE, §§  G-10. 

See,  also,  "Contracts";   "Use  and  Occupation." 
Remedy  by,  see  "Mandamus,"  §  7. 

I.    WHEN  LIES. 

§   1.    Right  of  action  and  defenses. 

[a]  (Mich.;    1893.) 

Recovery  may  be  had  under  a  common 
count  for  money  due  on  a  contract  fully  per- 
formed. —  Flint  &  P.  M.  R.  Co.  v.  Donovan 
(Mich.)  65  N.  W.  5S3. 

[b]  (Neb.;    1895.) 

One  who  received  property  in  considera- 
tion of  an  agreement  to  pay  the  grantor's  debts 
could  not  defend  a  suit  by  a  creditor  of  the 
grantor  on  the  ground  that  the  creditor  previous- 
ly sued  the  grantor,  and  attached  the  property 
in  question  as  the  grantor's  property. — Davis  v. 
National  Bank  (Neb.)  63  N.  W.  852. 
45  Neb.  589. 

§   2.    Implied  promise. 

(Wis.;    1895.) 

Plaintiff  took  defendant's  minor  son  un- 
der a  written  contract  to  provide  for  and  edu- 
cate him,  and  to  receive  his  services  until  he 
reached  the  age  of  21  years,  and  to  pay  at  that 
time  a  small  sum  for  such  services,  field  that, 
upon  breach  of  the  contract  by  the  defendant, 
an  action  would  not  lie  to  recover,  upon  an  im- 
plied contract,  the  reasonable  value  of  board, 
lodging,  etc.,  furnished  the  son  while  in  plain- 
tiff's custody— Tietz  v.  Tietz  (Wis.)  62  N.  W. 
939 

90  Wis.  66. 

§  3.   Money  had  and  received. 

[a]     (Mich.;    1895.) 

An  action  for  money  had  and  received 
will  lie  against  one  with  whom  accounts  were 
left  for  collection,  he  to  pay  creditors  from  the 
proceeds,  on  his  refusal  to  account  for  the  bal- 
ance.—Tanner  v.  Page  (Mich.)  63  N.  W.  993. 

lb]     (Mich.;    1895.) 

Where  an  agent  authorized  to  loan  his 
principal's  money  retains  possession  of  the  note 
given,  by  the  borrower,  under  an  agreement 
with  the"  principal  that  he  shall  receive  as  com- 
missions a  certain  percentage  of  the  interest  col- 
lected, the  principal  may  recover  his  proportion 
of  the  interest  paid  tin'  agent  by  the  borrower, 
as  money  had  and  received. — Liesemer  v.  Burg 
(Mich.)  63  N.  W.  999. 

[c]  (Mich.;    1895.) 

Where  an  insurance  company  pays  a  poli- 
cy on  the  life  of  a  married  man,  to  the  bene- 
ficiaries named,  his  widow  cannot  maintain  an 
action  against  such  beneficiaries,  to  recover  the 
money  so  paid,  on  the  ground  that  they  were 
not  proper  beneficiaries,  and  that  as  to  them  the 
policy  was  void. — Hosmer  v.  Welch  (Mich.)  05 
N.  W.  280. 

[d]  (Minn.;   1895.) 

Where  an  excessive  attorney's  fee  is  char- 
ged on  the  foreclosure  of  a  mortgage,  the  own- 
er, at  the  expiration  of  the  year  of  redemption, 
may  recover  it  from  the  mortgagee  or  his  repre- 
sentative, in  an  action  for  money  had  and  re- 
ceived.— Eliason  v.  Sidle  (Minn.)  63  N.  W.  730. 
61  Minn.  285. 


[e]      IS.  D.;    1895.) 

An  action  for  money  had  and  received 
lies  against  a  mortgagee  who,  having  purchased 
at  a  sale  under  his  mortgage,  collected,  with- 
out the  mortgagor's  consent,  rents  from  the  ten- 
ants of  the  mortgaged  premises,  where  such 
rents  were  paid  to  him  in  the  belief  that  he 
was  entitled  to  the  same.— Sieuis  v.  Pierre  Sav. 
Bank  (S.  D.)  64  N.  W.  167. 

§  4.    Work  and  labor. 

[a]     (Iowa;   1896.) 

Where  a  iK'rson  rendering  services  is  a 
member  of  the  family  of  the  person  served,  and 
is  receiving  support  therein,  before  recovery 
can  be  had  an  expectation  that  compensation 
should  be  made  must  be  shown. — Tank  v.  Roh- 
weder  (Iowa)  67  N.  W.  106. 
£bj     (Mich.;    1897.) 

Where  a  woman  rendered  services  in  de- 
fendant's farmhouse  upon  his  stating  to  her 
"that  he  would  have  to  have  men  there,  and 
there  would  have  to  be  some  one  there  to  do  the 
wijik  and  take  care  of  them."  she  could  re- 
cover for  doing  washing  and  mending  for  the 
hired  men. — Fowler  v.  Fowler  (Mich.)  70  N.  W. 
336. 

[c]     (Wis.;    1896.) 

Where  a  son-in-law  furnished  board, 
lodging,  and  services  to  his  father-in-law,  on 
his  periodical  visits  with  him  during  a  period 
of  several  years,  without  demanding  any  com- 
pensation, but  kept  a  record  of  the  visits  and 
services,  and  after  his  father-in-law's  death,  be- 
ing dissatisfied  with  the  share  that  was  left  to 
his  wife  by  bis  father-in-law,  he  charged  up 
these  items,  he  could  not  enforce  his  claim 
against  the  estate.  —  In  re  Schmidt's  Estate 
(Wis.)  67  N.  W.  37. 
93  Wis.  120. 

§   5.    Recovery     on     quantum     meruit    in 
case  of  specific  contract. 

(Mich.;    1896.) 

In  an  action  for  work  done  under  a  build- 
ing contract,  where  it  was  claimed  by  the  de- 
fendant that  plaintiff,  without  cause,  had  aban- 
doned and  refused  to  complete  the  contract,  up- 
on proof  of  such  fact  the  plaintiff  was  entitled 
to  recover  upon  a  quantum  meruit  only  a  sum 
not  exceeding  the  contract  price,  less  the  cost  of 
completing  the  work,  and  less  any  damage  and 
added  expense  incurred  by  defendant  by  rea- 
son of  the  breach  of  contract  by  plaintiff. — Shel- 
don v.  Leahy  (Mich.)  69  N.  W.  76. 


H.    PLEADING,    EVIDENCE,    AND 
PRACTICE. 


6.    Pleading;  and   proof. 
>.;   1895.) 

action  for  money  loaned  to  defend- 


[a]     (Minn.;    1895.) 

In  an  ac 


ant,  evidence  that  the  transaction  was  illegal,  be- 
cause a  wager  on  the  price  of  wheat  for  future 
delivery,  is  admissible  under  a  general  denial. — 
Dodge  v.  McMahan  (Minn.)  63  N.  W.  487. 

61  Minn.  175. 
[b]     (Minn.;    1895.) 

Where  the  complaint  was  for  "money 
loaned  to  the  defendant,  and  paid  for  his  use 
and  benefit,"  and  there  was  no  motion  to  make 
the  complaint  more  definite,  or  to  compel  plain- 
tiff to  elect  on  which  claim  he  would  proceed,  it 
was  proper  to  admit  evidence  that  the  money  was 
leaned  for  the  purchase  of  wheat  for  future  deliv- 
ery.—Dodge  v.  McMahan  (Minn.)  63  N.  W.  487. 

61  Minn.  175. 

§   7.    Admissibility  of  evidence. 

[a]     (Iowa;    1895.) 

In  an  action  by  a  daughter  to  recover  of 
her  father's  estate  for  services  rendered  to  him, 
on  a  promise  by  him  that  she  should  be  paid  up- 
on his  decease,  the  exclusion  of  questions  asked 
plaintiff  as  to  how  much  money  she  had  when 
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she  (rent  bome  ti>  begin  the  services  Bued  for, 

liciw  in u i -li  ii i  from  that  time 

until  her  fail    i  ith,  bow  i 'b    be  had  lm- 

mediately  after  hie  death,  tier  she  bad 
more  property  then  than 

mug   the  eei  ial  error.— 
Hi  tli  i   ..    Ridlei  (]  iwa)  61  N.  W.  994. 
93  towa,  .".17. 

lb]     (Mtoh.i    is!).-..) 

in    -                on  n  quantum  meruit  to  re- 
the  price  ol  logs  sold,  where  in  the  original 
ict  a   method  of  scaling  and   measurement 
bad  been  at                       conclusive,  althougb  the 
vendee  bas  pul  it  out  oj   the  vendor's  power  to 
fulfill  the  contract,   the  vendor   is,  nevertheless, 
the  method  agr 1  up is  to  measure- 
actually  delivered.— Eakright  v. 
63  X.  W.  203. 
lor.  Mich.  294. 
!«•!     (Mien.)    l*!Mi.) 

A  parol  promise  hy  an  employer  to  give  his 
employs  $15  a  month  ami  the  cottage  where  be 
then  lived  for  hei  ,  1  bough  void  under  i  he 

Btatute  ol  i  rauds,  m  13  be  used,  in  an  ad  ion  by 
the  employ^  for  the  services  after  they  are  per- 
formed, as  a  basis  for  establishing  their  value 
In  re  Williams'  Estate  (1805)  (14  X.  XV.  400,  fol- 
lowed.   Rhea  v.  Meyers'  Estate,  GO  N.  W.  230. 

§   8.    Sufficiency  of  evidence, 
down;    isii.-.a 

In  an  action  by  a  daugnter  against  her 
father's  estate  to  establish  a  claim  for  services 
rendered  him,  there  was  evidence  that  she  had, 
when  23  years  of  age,  reluctantly  declined  a 
position,  and  returned  to  her  father's  house  at 
his  request;  that  he  was  aged,  and  her  mother 
a  cripple;  that  a  day  or  two  alter  her  return 
Bhe  told  her  father  that  she  could  not  stay  at 
home  without  compensation,  whereupon  he 
promised  to  pay  her  for  what  she  did;  that  the 
same  year  he  told  <me  of  plaintiff's  friends  that 
she  should  !»'  paid  for  her  work;  and  that  about 
a  year  before  his  death,  upon  her  expressing  her 
dissatisfaction  at  not  having  heen  paid,  her  fa- 
ther said  that  there  would  he  plenty  to  paj  her 
with  when  he  was  gone,  and  that  she  should  be 
paid  at  that  time.  Held,  that  it  was  error  to  di- 
rect a  verdict  for  defendant. — Ridler  v.  Ridler 
(Iowa)  61  X.  \V.  994. 
93  Iowa,  347. 

§   9.    Question  for  jury. 
(limn:    1800.) 

Of  lour  minor  heirs,  defendant  was 
guardian  of  two.  Certain  land  was  sold  by  ref- 
erees  in  partition,  and  the  portions  of  two  heirs 
were  paid  to  said  guardian.  The  portions  ,,f 
the  other  two  were  paid  into  court,  and  the 
.clerk  executed  to  said  referees  receipts  th 
reciting  thai  said  money  was  the  distributive 
shares  of  defendant's  wards.  The  clerk  paid  the 
money  to  defendant,  as  guardian,  who  settled 
with  his  wards,  giving  them  twice  the  amount 
to  which  they  were  entitled.  Held,  in  an  action 
by  an  heir  who  did  not  receive  his  portion,  that 
the  issue  as  to  whether  defendant  had  notice 
that  the  money  did  not  belong  to  his  wards 
should  have  heen  submitted  to  the  jury,  after 
plaintiff  introduced  evidence  in  support  of  the 
affirmative  thereof.— House  v.  Bowman  (Iowa) 
0(3  N.   W.    li,,. 

§    10.    Instructions. 
In]     (Mich.)    189U.) 

Plaintiff  advanced  to  C.  money  with 
which  to  purchase  live  stock  for  plaintiff's  mar- 
ket. C.  bought  cattle  of  defendant  on  Sunday, 
and  paid  him  part  of  the  price,  the  balance  to 
be  paid  in  a  day  or  two.  Plaintiff  caused  a 
tender  of  the  balance  and  a  demand  for  the  cat 
tie  to  be  made  the  next  day.  Defends 
fused  the  demand,  and  refused  to  return  the 
money  received,  claiming  that  it  was  paid  by 
C.  on  an  old  indebtedness,  and  that  he  had  no 
notice  that  the  money  belonged  to  plaintiff. 
livid  that,  in  a  suit  to  recover  the  money,  plain- 


tiif  was  entitled  to  an  Instruction  that  be 
should    n  r.  as  paid  b 

at   with   notice   that   it   belongi 
1  the  price  tor  th.-  , 

ed     I"     deliver     the     e.'ittl,  . 

1  defendant  bad  no  notice  that  tin 
ey    belonged    to    plaintiff.— Benrce    v.    Fuhrnow 
(Mieh.i  07   -N.    \V     ;;is 

[b]    (Neb.  1    1S06.) 

\n   issue,   in   an  action   for  services,   of  tin- 
length  of  time  devoted  to  the  employment,  »> 
idly  presented  in  the  absence  01 

hy  instructions  that  the  harden  ,,f  prool 

h  h   the  services  rendi  mi  plaintiff, 

that  the  jury  were  to  ascertain  from  i  he  evidence 
what  services  were  performed. — O'Brien  v.  Par- 
sons (Neb.)  (is  .V  \V.  1020. 


ASSUMPTION. 

By  new  firm  of  debts  of  old  firm,  see  "Pai 

17. 
01  mortgage  deht  on  transfer  of  property  1 
gaged,  see  "Mortgages."  !  85. 

Of  risks  hy  servant,  sec-  "Master  and  Servant," 
SS  U7-79. 

ASYLUMS. 

Commitment  of  insane  person,  see  "Insanity," 
§3. 

Compensation  for  taking  insane  person  to  hos- 
pital, see  "Sheriffs  and  Constables,"  §  4. 

[a]  (Minn.:    1890.) 

The  commission  appointed  under  Gen.  Laws 
1895,  c  157,  to  locate  a  fourth  hospital  for  the 
insane,  received  an  offer  of  a  particular  site  from 
a  person  whose  land  was  near  the  city  of  H..  an 
offer  from  that  city  of  a  particular  site  near  it, 
and  an  offer  from  the  city  of  A.,  designating  no 
particular  site.  One  of  the  commission  ha 
moved  for  an  informal  ballot  on  the  "location  of 
a  site,"  the  ballot  was  taken,  and  the  record  of 
the  commission  shows  that  formal  ballots  were 
taken,  on  the  iast  of  which  a  majority  voted  for 
II.,  and  a  minority  for  A.,  and  that  II.  w . 
clared  selected.  Held,  that  the  location  was  of 
the  city,  and  not  of  the  particular  site;  hence 
there  was  no  acceptance  of  the  offer  of  EL— State 
v.  Bondy  (Minn.)  68  N.  TV.  1075. 

[b]  (Neb.;    1805.) 

It  was  ground  for  removing  the  super- 
intendent of  the  hospital  for  the  insane  that  at- 
tendants maltreated  patients,  and  that  the  med- 
ian 1  treatment  of  patients  was  not  modern,  and 
included  a  course  of  unnecessarily  harmful 
drugs.— State  v.  Hay  (Xeb.)  03  N.  W.  821. 
45  Neb.  321. 


ATTACHMENT. 

I.  WHEN  AUTHORIZED,  §§  1-8. 
II.  PROPERTY  SUBJECT  TO,  §§  9,  10. 

III.  AFFIDAVIT,  §5  11-17. 

IV.  BONDS,  §§  18-23. 

V.  LEVY  AND  LIEN,  §§  24-31. 
VI.  RETURN  OF  WRIT,  5  32. 
VII.  TliOCEDURE.   §§  33-13. 
VIII.  CLAIMS  BY  THIRD  PERSONS,  §§  44- 
48. 
IX.  ABANDONMENT     AND     DISSOLU 
TlOX,  SS  40 
X.  WRONGFUL  ATTACHMENT,  §§  59- 
66. 

See.  also,  "Execution";    "Exemptions";    "Gar- 
nishment." 
Appealable  orders,  see  "Appeal."  §  23. 
For  contempt,  sec  "Contempt,"  §  13. 
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Levy  by  mortgagor's  creditors,  see  "Chattel 
Mortgages,"  §§  56,  57. 

Liability  for  wrongful  levy,  see  "Sheriffs  and 
Constables,"  §§  8-10. 

Practice  before  justice  of  the  peace,  see  "Jus- 
tiros  of  the  Peace,"  §  2S. 

Priority  of  assignment  over,  see  "Assignment 
for  Benefit  of  Creditors,"  S  23. 

Service  of  process  by  publication,  see  "Writs 
and  Notice  of  Suits,"  §  4. 

Substitution  of  parties  on  death  of  plaintiff, 
see  "Abatement  and  Revival,"  §  12. 

To  enforce  logger's  lien,  see  "Logs  and  Log- 
ging," §  9. 


I.    WHEN  AUTHORIZED. 

I    1.    Action  on  contract. 
(S.  D.;    1895.) 

An  action  on  a  money  judgment,  whether 
recovered  for  a  tort  or  on  a  contract,  is  an  "ac- 
tion arising  on  contract,"  within  Comp.  Laws,  § 
4993,  specifying  the  kind  of  actions  in  which  at- 
tachments may  issue. — First  Nat.  Bank  v.  Van 
Vooris  (S.  D.)  02  N.  W.  378. 
6  S.  D.  548. 

§  2.    Before  maturity  of  debt. 

[a]  (Neb.;    1890.) 

Code  Civ.  Proc.  §  237,  does  not  authorize  an 
attachment  on  a  claim  not  due  on  the  ground  that 
the  claim  was  fraudulently  contracted. — Dayton 
Spice-Mills  Co.  v.  Sloan  (Neb.)  68  N.  W.  1040. 

[b]  (Wis.;    1894.) 

A  creditor  suing  on  a  demand  note  had 
an  attachment  issued  and  levied  on  the  same 
day  he  received  the  note.  By  mistake,  the  note 
and  attachment  papers  were  postdated  as  of 
the  day  after  the  attachment.  Held,  that  such 
error  would  not  invalidate  the  attachment  pro- 
ceedings as  against  subsequently  attaching  cred- 
itors.— Shakman  v.  Sommermeyer  (Wis.)  61  N. 
W.  309,  S9  Wis.  72. 

Immaturity  as  ground  for  dissolution,  see  post, 
i  58. 

§  3.    Grounds. 

[a]  (Neb.;   1895.) 

To  sustain  an  attachment,  as  against  de- 
fendant therein,  it  is  sufficient  to  establish  the 
existence  of  one  or  more  of  the  statutory 
grounds  therefor,  as  against  him,  without  re- 
gard to  the  rights  of  other  parties. — Landauer 
v.  Mack.  61  N.  W.  597,  43  Neb.  430. 

[b]  (Neb.;    1896.) 

A  great  disproportion  between  the  value  of 
chattels  mortgaged  and  the  amount  secured  there- 
by affords  no  ground  for  attachment. — Davton 
Spice-Mills  Co.  v.  Sloan  (Neb.)  6S  N.  W.  1040. 

[c]  (S.  D.t   1896.) 

Comp.  Laws,  §  4995,  subd.  3,  authorizing 
the  issuance  of  an  attachment  where  the  "debt" 
was  incurred  for  property  obtained  under  false 
pretenses,  and  section  5014.  subd.  2,  providing 
that  a  creditor  may  bring  an  action  on  a  claim, 
and  have  an  attachment  against  the  property  of 
the  debtor,  when  the  debt  was  incurred  for 
property  obtained  under  false  pretenses,  au- 
thorize the  issuance  of  an  attachment  in  an  ac- 
tion on  a  matured  or  immatured  debt  incurred 
for  property  obtained  under  false  pretenses. — 
Finch  v.  Armstrong  (S.  D.)  68  N.  W.  740. 
Id]     (Wis.;    1S94.) 

The  ground  of  an  attachment  being  that 
defendant  had  a  chattel  mortgage  on  his  store, 
which  hail  not  been  filed,  it  is  not  material 
whether  plaintiff  knew,  before  the  debt  was 
contracted,  of  the  existence  of  the  mortgage. — 
Ryan  Drug-Store  Co.  v.  Hvambsahl  (Wis.)  61 
X.  W.  299,  89  Wis.  61. 

§  4.   Nonresidence. 

[a]     (Iowa;    1895.) 

A  finding  that  defendant  was  a  nonresident 
n  ithin  Code,  §  2580.  providing  that  an  action  aid- 


ed by  attachment  may  be  brought  in  any  county 
where  property  may  be  found,  when  defendant 
is  a  nonresident  of  the  state,  is  supported  by  evi- 
dence that  he  and  his  family  had  been  absent  from 
the  state  for  three  months,  so  that  a  personal  • 
action  could  not  be  maintained  against  him 
within  the  state,  that  he  had  opened  a  real-es- 
tate office  in  the  city  to  which  he  had  gone,  and 
that  the  directory  of  that  city  showed  that  he  had 
an  office  and  house  there,  though  he  had  left  the 
furniture  in  his  house  in  this  state,  and  he  and 
the  members  of  his  family  stated  that  it  was  his 
intention  to  be  absent  from  the  state  only  a  short 
time.— Stevens  v.  Ellsworth  (Iowa)  63  N.  W. 
683. 

[b]     (Neb.;    1S9G.) 

One  who  left  the  state  to  visit  relatives  in 
New  York,  intending  to  return  in  a  few  weeks, 
but  who  was  delayed  in  returning  for  nearly  four 
months  by  reason  of  the  sickness  of  relatives,  and 
on  account  of  business,  did  not  lose  his  domicile 
in  Nebraska,  or  acquire  a  residence  in  New  York, 
and  hence  was  not  a  nonresident,  within  the  at- 
tachment law. — Johnson  v.  May  (Neb.)  68  N.  W. 
1032. 


§  5. 


Fraud. 


(Neb.:   189(i.) 

The  fact  that  a  debtor,  at  the  time  of 
procuring  a  loan  and  extensions  of  previous 
loans, promised  the  lender  to  apply  the  proceeds 
of  certain  property  which  he  contemplated  sell- 
ing to  the  payment  of  the  amounts  borrowed, 
but  that,  on  selling  the  property,  he  applied  the 
proceeds  in  liquidation  of  a  debt  due  another 
person,  did  not  constitute  fraud  justifying  the 
issuance  of  an  attachment  at  the  instance  of 
the  lender. — Geneva  Nat.  Bank  v.  Bailor  (Neb.) 

67  N.  W.  865. 

48  Neb.  S66. 

§  6.   Fraudulent         disposition         of 

property. 

[a]  (Neb.;    1895.) 

Where  a  debtor  made  statements  dis- 
closing an  intention  to  defeat  the  claim  of  a 
creditor,  and  for  several  months  disposed  of 
his  stock  as  rapidly  as  possible,  without  giv- 
ing a  satisfactory  account  of  the  proceeds  of 
the  sales,  an  attachment  of  the  balance  of  the 
stock,  on  the  ground  of  a  fraudulent  disposal 
or  concealment  of  property,  was  warranted.— 
Reed  Bros.  Co.  v.  First  Nat.  Bank  (Neb.)  64 
N.  W.  701,  46  Neb.  168. 

[b]  (Neb.:    1890.) 

The  evidence  plainly  showing  an  inten- 
tion of  the  debtor  to  delay  bis  creditors  in  the 
collection  of  their  claims  by  placing  his  property 
beyond  their  reach,  in  proceedings  by  the  ordi- 
nary processes  of  the  law  it  was  error  to  dis- 
charge an  attachment  based  on  that  ground.— 
Kingman  v.  Weiser  (Neb.)  67  N.  W.  941. 
48  Neb.  834. 

[c]  (S.  D.;    1896.) 

Though  a  mortgage  by  an  insolvent  cor- 
poration to  its  president,  of  substantially  all 
its  property,  may  be  ineffectual  to  give  him  a 
preference,  as  against  its  creditors,  it  does  not 
authorize  an  attachment  on  the  ground  that 
the  corporation  has  disposed  of  its  property  with 
intent  to  defraud  its  creditors  (Comp.  Laws, 
§  4995,  subd.  5):  the  evidence  of  the  corpora- 
tion that  it  was  executed  in  good  faith  and 
for  money  advanced,  and  without  any  intent  to 
defraud,  not  being  overcome. — Trpbilcock  v.  Big 
Missouri  Min.  Co.  (S.  D.)  68  N.  W.  330. 
1  <1]    (S.  D.;    1896.) 

One  cannot  attach  on  the  ground  that  a 
mortgage  given  and  recorded  before  he  became 
a  creditor  was  with  intent  to  defraud,  though  he 
had  no  actual  notice  of  it  before  he  gave  credit. 
— Trebilcock  v.  Big  Missouri   Min.   Co.  (S.  D.) 

68  N.  W.  330. 

[e]      (S.  D.;    1896.) 

Under  Comp.  Laws,  §  4993,  authorizing  the 
issuance  of  an  attachment  where  a  debtor  haf 
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jj  7.   Intention  of   debtor   to  remove 

property. 
(S.  D.;     1895.1 

Under  Comp.  Laws,  §  r>014,  it  is  only 
when  the  action  is  brought  on  :\  claim  not  due 
that  plaintiff  is  entitled  tn  an  attachment  on 
the  ground  thai  defendant  is  about  to  remove 
bis 
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property  with  intent  of  hindering  ami  delay- 
=  pla  niiiT  in  the  collection  of  his  debt. — Po- 
lej   wad   worth  implement  Co.  v.  Porteous  (S. 
D'i  65  N.  W.  429. 

%  8.   Joint  defendants. 
(Mich.;    i.s'ii;.) 

•istain  an  attachment  against  several 
joint  debtors  on  an  affidavit  stating  thai  de- 
fendants have  or  are  about  to  dispose  of  "their" 
property  with  intent  to  defraud  their  creditors, 
plaintiff  must  show  joint  action  or  intended 
action  on  the  pari  of  defendants  to  .1 
of  their  joint  property. — Cottrell  v.  Hathaway 
(Mich.)  ti6  N.  W.  596. 


H.    PROPERTY   SUBJECT    TO. 

§   9.    Eqnitable  interest  in  land. 

(Neb.;    1894.) 

An  equitable  interest  in  land  cannot  be 
reached  by  attachment. — Shoemaker  v.  Harvey, 
CI  N.  W.  109,  43  Neb.  75. 

§   10.    Property  in  custodia  legis. 
(Neb.;    1896.) 

An  attachment  of  personalty  in  possession 
of  a  sheriff  for  safekeeping  pending  an  appli- 
cation for  a  receiver  is  not  void  because  lev- 
ied without  leave  of  court,  where  neither  the 
sheriff  nor  the  receiver  subsequently  appointed 
objected  on  that  ground.— Ackerman  v.  Acker- 
man  (Neb.)  09  N.  W.  3SS. 


III.    AFFIDAVIT. 

Allowing  time  to  procure  other  affidavits,   see 

post.  §  36. 
On  motion  to  discharge  or  vacate,  see  post,  § 

52. 
Variance  between  declaration  and  affidavit,  see 

post.  §  39. 

§   11.    Sufficiency, 
[a]     (Mich.;    1S96.) 

An  affidavit  for  an  attaenment  against 
partners  and  M.  on  partnership  notes  not  due 
stated  that  defendants  were  indebted;  that  M. 
was  payee  and  indorser  of  the  notes;  and  thai 
M.  himself  stated  that  the  notes  were  made  and 
negotiated  upon  a  joint  venture;  and  it  appeared 
that  M.  i  egotiated  the  notes  fraudulently.  Held, 
that  the  affidavit  was  sufficient  to  authorize  an 
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An   attachment   in   an  action   for   bi 

affidai  ii    failing   to  em 

or   omit    ons    constituting    actionable    detrimenl 

i  omp.    Laws,        1580    oi    to   alii  gi 
plaintiff  prepared  to  enti  be  land,  or  paid 

anj    part  of  the  price,   and   not  alleging   I 
showing  that  plaintiff  sustained  damai 
tainable  by  reference  to  the  contract,  or  from 
which   the  court  could  determine  the  amount 
which    plaintiff   was  entitled    to   recover,    was 
properly  vacated. 

regang  v.  Muscatine  Mortgage  &  Trust  Co.  (.S. 
In  c.l  N.  W.  U29. 

§   12.   Verification. 
<\\  !>.;    L896.) 

Dnder  Kev.  St.  §  3702,  prohibiting  the  Is- 
n[;i  warrant  of  attachment  by  a  justice 

until  "the  plaintiff  or  le  person  in  bis  behalf" 

shall  make  and  file  an  affidavit  as  therein  re- 
quired, the  filing  of  an  affidavit  reciting  that  the 
affiant,  "for  and  on  behalf  of    *    *    *    [plain- 
tiff], being  duly  sworn,  on  oath  doth  say, 
is  insufficient,  the  recital  not  be  rn  to; 

and  an  attachment  issued  thereon  is  void.— Ma- 
guire  v.  Bolen  (Wis.)  68  N.  \V.  406. 

§    13.    Averments  on  information  and  be- 
lief. 
(Mich.;    189«.) 

Pub.  Acts  1889,  No.  149,  anthorizii 
attachment  on  a  claim  not  due,  does  nol 
the   issue  of  the  writ  on  the  same  kind   of  affi- 
davit as  was  previously  sufficient,  viz.  where  the 
requisite   facts,   except  the  fact   of  indebted 
are   staled  on  information  and  belief;     hence   an 
affidavit,  which  alleges  positively  the  existence  of 
the  debt,   and   when   it  is  due,  may   be   sufficient, 
though  some  of  the  facts  are  stated  on  hearsay. 
— Mosher  v.  Bay  Circuit  Judge  (Mich.)  CO  N.'W. 
384. 

§   14.    Averments      as      to      nature      and 
amount  of  claim. 

[a]  (Neb.j    1897.)  ,        ,..„,,. 
When  the  nature  of  the  plaintiffs  claim  is 

not  fulh  set  forth  in  the  affidavit,  reference  may 
be  had  to  the  petition.— Grotte  v.  Nagle  (Neb.) 
69  N.  W.  973. 

[b]  (Neb.;    1897.)  . 

A  statement,  in  an  affidavit  for  attach- 
ment, that  the  action  is  "upon  an  account  tor 
goods  sold  and  delivered  by  plaintiff  to  defend- 
ant at  his  request,"  is  sufficient,  under  Comp. 
St.  1895,  i  199,  to  show  that  the  action  was 
one  in  which  an  attachment  micht  issue,  and 
to  give  the  court  jurisdiction. — Grotte  v.  Na- 
gle (Neb.)  G9  N.  W.  973. 

[c]  (Neb.;    1897.)  ,      , 

Code  Civ.  Proc.  §  199.  provided  that  an 
attachment  affidavit  should  set  forth  "the 
amount  which  the  affiant  believes  the  plain- 
tiff ought  to  recover."  Held,  that  a  slight  vari- 
ance between  the  amount  stated  and  that  due 
is  immaterial.— Grotte  v.  Nagle  (Neb.)  69  N. 
W.  973. 

§   15.    By  agent. 

(S.  D.;    1895.) 

The  authority  of  an  agent  to  make  affi- 
davit   for    an    attachment   sufficiently   appears 
when  affiant  states  "that  he  is   the  agi 
plaintiffs  for  the  purpose  of  making  this  affida- 
vit, and  he  makes  the  sans i  behalf  of  said 

plaintiffs  in  the  above-entitled  action."— Hard- 
euberg  v.  Roberts  (S.  D.)  01  N.  W.  1128. 
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§16.    Time  of  filing. 
(Mich.;    1895.) 

Under  Laws  1S91,  Act  8,  providing  that 
in  a  suit  by  attachment,  where  notice  is  given  by 
publication,  an  affidavit  shall  be  tiled  within  10 
'lays  after  commencement  of  publication,  and, 
if  it  is  not  filed  as  required,  the  attachment  shall 
be  dismissed,  provided  that  the  affidavit  may  be 
filed  in  the  discretion  of  the  court  at  any  time 
before  the  order  jf  dismissal  shall  actually  be 
made,  there  is  no  abuse  of  discretion  in  refusing 
to  allow  the  affidavit  to  be  filed  after  the  prop 
erty  has  been  sold  under  execution  on  judgment 
in  the  suit. — Savidge  v.  Ottawa  Circuit  judge 
(Mich.)  63  N.  W.  295. 
105  Mich.  257. 

§    17.    Effect  of  amendment, 
(Wls.i    1896.) 

The  amendment  of  an  affidavit  for  attach- 
ment by  increasing  the  amount  of  the  plaintiff's 
claim,  after  the  warrant  has  been  levied,  does 
not  affect  the  rights  of  another  creditor  making 
a  subsequent  levy  on  the  same  property  before 
the  amendment  was  filed. — Maguire  v.  Bolen 
(Wis.)  68  N.  W.  408. 


TV.    BONDS. 

Given  by  intervener,  see  post,  §  44. 
Liability  in  case  of  wrongful  attachment,  see 
post,  §  63. 

§   18.    Attachment  bond. 

[a]  (Iowa;   1894.) 

It  is  not  within  the  discretion  of  the 
court  to  permit  the  filing  of  an  attachment  bond 
in  an  amount  less  than  that  required  by  statute. 
— Griffith  v.  Milwaukee  Harvester  Co.  (Iowa) 
61  N.  W.  243. 

92  Iowa,  634. 

[b]  (Iowa;    1894.) 

XJnder  Code,  §  2959.  providing  that 
plaintiff  in  attachment  must  file  a  bond  for  an 
amount  at  least  double  the  value  of  the  prop- 
erty sought  to  be  attached,  and  section  2954. 
requiring  the  sheriff  to  levy  on  property  50 
per  cent,  greater  in  value  than  the  amount  stat- 
ed in  the  petition  to  be  due,  the  bond  must  be 
given  in  a  sum  three  times  the  amount  so 
stated. — Griffith  v.  Milwaukee  Harvester  Co. 
(Iowa i  61  N.  W.  243. 
92  Iowa,  634. 

[c]  (Neb.:    1897.) 

The  obligation  of  a  surety  in  an  under- 
taking in  attachment  is  to  pay  the  obligees 
thereof  the  damages  sustained  by  reason  of  the 
attachment  "if  the  order  be  wrongfully  obtain- 
ed."—Hopewell  v.  MeGrew  (Neb.)  70  N.  W.  397. 


§  19. 


Signing  by  plaintiff. 


[a]  (Neb.:    1897.^ 

Under  Code,  §  200,  an  attachment  bond  is 
valid  without  the  signature  of  the  attaching 
plaintiff— Storz  v.  Finkelstein  (Neb.)  69  N.  W. 
856. 

[b]  (Neb.:    1897.) 

An  attachment  plaintiff  who  does  not  sign 
the  bond  is  not  liable  thereon. — Storz  v.  Finkel- 
stein (Neb.)  69  N.  W.  S56. 

[c]  (Wis.:    1S96.> 

Rev.  St.  §  2732,  providing  that  before  a 
writ  of  attachment  shall  issue  "a  written  un- 
dertaking on  the  part  of  the  plaintiff,  with  suffi- 
cient surety,  shall  he  delivered  to  the  officer.'' 
etc..  does  not  require  plaintiff  himself  to  sign 
the  instrument. — Shakman  v.  Koch  (Wis.)  67 
N.  W.  925. 

93  Wis.  595. 

I  20.   Cnring  defects  by  new  bond. 

down:    1S94.) 

Under  Code,  §  3021,  providing  that  plain- 
tiff in  attachment  may  amend  any  defect  in  the 
.   defects  in  a  bond  may  be  remedied  by 


a  new  bond  which  takes  effect  as  of  the  date 
of  the  original. — Griffith  v.  Milwaukee  Harvest- 
er Co.,  61  N.  W.  243,  92  Iowa,  634. 

§  21.   Bond  for  release  of  property, 
la]     (Neb.;   1895.) 

The  delivery  bond  in  attachment  proceed- 
ings, provided  for  by  Code  Civ.  Proc.  $  206,  can 
be  approved  only  by  the  officer  holding  the  writ 
of  attachment. — Dewey  v.  Kavanagh  (Neb.)  63 
N.  W.  396. 

45  Neb.  233. 
lb]     (Neb.:    1S95.) 

The  execution  of  a  delivery  bond  in  at- 
tachment proceedings,  as  provided  for  by  Code 
Civ.  Proc.  §  206,  does  not  discharge  the  attach- 
ment. —  Dewey  v.  Kavanagh  (Neb.)  63  N.  \V. 
396. 

45  Neb.  233. 

§   22.   Estoppel  by  signing. 

(Neb.:   1N9(S.) 

Code  Civ.  Proc.  5  206,  provides  that  an 
officer  who  has  levied  a  writ  of  attachment 
shall  deliver  the  attached  property  to  the  per- 
son in  whose  possession  it  was  found,  upon 
his  execution,  with  sureties,  of  an  undertak- 
ing that  the  parties  to  the  same  are  bound  in 
double  the  appraised  value  thereof,  and  that 
the  property  or  its  appraised  value  in  money 
shall  be  forthcoming  to  answer  the  judgment 
of  the  court  in  the  action.  Held,  that  a  stran- 
ger to  the  attachment  suit,  in  whose  possession 
the  attached  property  is  found,  and  who  has 
given  such  an  undertaking,  cannot,  after"  judg- 
ment and  order  of  sale  in  the  attachment  case, 
be  heard  to  assert,  in  an  action  upon  the  un- 
dertaking, that  he  himself,  and  not  the  attach- 
ment defendant,  was  the  owner  of  the  prop- 
erty.—Cooper  v.  Davis  Mill  Co.  (Neb.)  67  N. 
W.  178. 

48  Neb.  420. 

§  23.    Actions. 

£al     (Neb.:    1897.) 

In  an  action  on  an  attachment  bond,  where 
the  answer  is  a  general  denial  of  the  averments 
of  the  petition,  the  burden  is  upon  plaintiff  to 
show  that  the  attachment  was  wrongfully  is- 
sued.—Storz  v.  Finkelstein  (Neb.)  69  N.  W.  856. 
[bl     (Neb.;    1897.1 

Where  a  general  denial  is  filed  to  a  peti- 
tion on  an  attachment  bond,  a  charge  permit- 
ting the  jury  to  return  a  verdict  for  plaintiff  if 
they  find  that  the  judgment  was  merely  dis- 
solved, without  requiring  them  to  find  that  it 
was  wrongfully  sued  out.  is  error. — Storz  v. 
Finkelstein  (Neb.)  69  N.  W.  S56. 

[e]      (Nel>.:    ISDT.I 

A  petition  by  an  assignee  of  one  of  the  par- 
ties to  the  attachment  suit,  a  stranger  to  the  at- 
tachment bond,  for  damages  which  he  claims  to 
have  sustained  by  reason  of  the  attachment  of 
property  held  by  him  as  assignee,  does  not  state 
a  cause  of  action  on  the  attachment  bond. — 
Hopewell  v.  MeGrew  (Neb.)  70  N.  W.  397. 


V.    LEVY  AND  LIEN. 

§  24.    Levy. 

[a]  (Iowa:    1895.) 

Where  the  sheriff,  in  attaching  a  stock 
of  farming  implements,  makes  a  full  inventory 
thereof,  but  leaves  them  in  the  building  where 
they  were  found,  in  charge  of  a  bailee,  from 
whom  he  takes  a  receipt,  and  expressly  directs 
such  bailee  to  hold  the  property  until  further 
order  of  court,  there  is  a  sufficient  compliance 
with  Code.  §  2967.  subd.  2.  providing  that,  if 
the'  property  is  capable  of  manual  delivery, 
"the  sheriff  must  take  it  into  his  custody." — 
Hamilton  v.  Hartinger  (Iowa)  64  N.  W.  592. 

[b]  (Micb.:   1S95.) 

Under  How.  Ann.  St.  S§  6S40.  6S41.  pro- 
viding that  the  constable  shall  execute  a  writ 
of  attachment  at  least  six  days  before  the  re- 


i  -  ;    (§  25) 
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of,  by  seizing  tl" 
either  personal!]   0' 

defendant,  a  seizure  made  on  the  10th,  and  Berv- 
i  he  -  lilt,  'i  tder  a  n  rit  returnable  on  the 
28th,  are  oningly   v.   Butcher   (Mi.  1j.) 

63  N.  \V.  094. 

J5.   On  land. 

(Neb.i    1894.)  ,       ,  , 

A  lei  y  of  an  attachment  on  land  bj 
eof  is  not  effei  tive,  as  a 

third  parties,  when  there  is  an  upanl  of  Buch 

land,  Proc.  S  205,  pi 

aching  land  "the  officer  Bhall  leave  with 
ih upant   thereof,  or  if   there  be   no  occu- 
pant, in  .-'  i  us  place  thereon,  a  copy  ol 
;  er  v.  Harvey  (Neb.)  01  N, 
W.  109,  43  Neb.  75. 

§  26.    Notice  of  levy, 
[al     flowai    iso.".) 

The    notice   of  attachment   required    by 
Code,  I  2967,  Bubd.  1.  to  be  served  on  defendant, 

inn  i     Im      in     » riling.— Hamilton    v.    Hartinger 
(Iowa)  til  N.  W.  592. 

|  1. 1     (lowa:    1805.) 

'III.     notice   of   attachment   required    by 

Code.  §  2967,  subd.  1.  to  be  served  on  defendant, 

.  notice  oi  levy,  and  not  merely  notice  of 

I, ici  "i  the  writ. — Hamilton  v.  Hartinger 

i  lowai  64  N.  W.  592. 
[c]     (Iowa:   1896.) 

The  timi  for  serving  notice  of  a  levy,  re- 
. iiiircil  by  Code,  g  2967,  to  be  given  to  di 
"if  found  within  the  county."  is  when  the  levy 
is  made;  ami  the  fact  thot  defendant  came  inio 
the  county  11  days  after  an  attachment  sued  out 
on  the  ground  of  nonresidence  had  been  levied 
did  not  invalidate  the  levy,  because  the  return  on 
ittachment  showed  nothing  as  to  notice  to 
defendant.— Hicks  v.  Swan  (Iowa)  66  N.  W. 
762. 

|  .1  I     down:    1S!>7.) 

bnder  Code  1873,  §  2967.  providing  that  in 
levying   attachments   notice   must    be   given    to 
the  person  in  occupation,  and  section  3010,  pro- 
:    that   the   sheriff  shall   return   on    every 
i    what  he  has  done  under  it,  a  re- 
ini     im  an  attachment  against  a  nonresident  de- 
fendant,  which   fails  to  show   that  notice  was 
served  mi  the  person  occupying  the  laud,  is  in- 
sufficient   to   give   a    lien. — Anderson   v.    Moline 
Plow  Co.  (Iowa)  69  N.  W.  1028. 
Te]     (Iowa:    1S97.) 

Notice  of  attachment,  required  by  Code,  § 
2967,  to  be  served  on  defendant,  may  lie  served 
within  a  reasonable  time  after  the  actual  sei- 
zure of  or  lew  on  the  property. — Citizens'  Nat. 
Bank  v.  Converse  (Iowa)  70  N.  W.  200. 
[fl     (Iowa:    1S97.) 

Where  notice  of  attachment  of  goods  is 
serveil  on  defendant  within  four  hours  of  the 
seizure,  and  after  diligent  effort  to  find  him,  it 
is  served  within  a  reasonable  time. — Citizens' 
Nat  Bank  v.  Converse  (Iowa)  70  N.  W.  200. 

§  27.    Service  of  inventory  on  defendant. 
(Mich.;    1895.) 

How.  Ann.  St.  §  6840  et  seq..  provide,  in 
regard  to  attachments,  that  the  officer  levying 
the  attachment  shall  serve  a  copy  of  the  in- 
ventory of  the  property  seized  on  defendant,  if 
lie  can  he  found  within  the  county,  and.  if  not, 
that  a  copy  of  the  inventory  shall  be  left  at  the 
place  of  residence  of  defendant,  if  there  be 
such  place  v  ithin  the  county.  lifhl.  that  the 
officer  levying  the  attachment  must  also  serve 
the  copy  of  the  inventory  on  defendant.  Serv- 
ice of  such  copy  by  any  other  officer  .1"  aot 
give  the  court  jurisdiction.  —  Cary  v.  Everett 
(Mich.)  65  X.  \V.  566. 

§  28.    Lien. 

[a]     (Iowa:    1895.) 

The  levy  of  an  attachment  on  property 
conveyed    by    tire    attachment    defendant    to    au- 


othi  r  will  i  If   .  i  •  ate  B  lien.    Boi 

D  1893)  56   V   W.    II-',   followed.— Ware 

\.  Delabayi .  04  N.  \V.  640. 

I  I.  I      down:     |s!i7., 

An    attachment    iH   served,    within    ('. 
S    2969    (providing    that    propertj    attached    i* 
bound  from  the  service  of  the  attachmen 
the  time  of  the  seizure,  and  not  when  the  i 
thereol    required   bj    section  2967  is  given  de- 
fendant.—Citizens'     .Nut.     Bunk     v.     Converse 
(Iowa)  To  X.  \\  .  200. 

[c]     (Minn,  i    1890.) 

Immediately    upon    the   delivery   of   the 
deeds  whereby,  through  a  third  party,  the  title 
to  real  property  was  transferred   from  a 
i. and  to  his  wife,  the  latter  took,  and  the 
er  retain..:,   po  the  land,  the  deeds 

being    simultaneously    filed    for    record.     The 

deed    to   the  third   party    was   record..!,    but    the 

deed    from  him   to  the  wife  was   b 
withdrawn    from    the   register's;  office    tor   the 

purpose  of  making  a  slight  correction.     Pend 

ing  this  correction,  a  creditor  Of  the  third   : 

led    th.    land   as    his    property,   with    full 
i.n.\.  lodge  of  all  of  the  facts.    Held,  thai 
creditor  acquired   no   rights  or  interest   in   the 
land  by  virtu.-  of  such  attachment,  or  through 
a  purchase  of  the  same  at  a  sale  upon  . 
tion   to  satisfy   its  judgment  against  the  third 
party. — Jorgenson     v.     Minneapolis    Threshing 
Co.   (Minn. i   07   X.  W.  304. 
04  Minn.  488. 

§   29.   Priority  over  nnrecorded  deed 

by  debtor. 

(S.  D.:    iWXi.l 

Title  acquired  by  an  unrecorded  deed  is 
superior  to  that  obtained  by  a  purchaser  at  an 
execution  sale  under  an  attachment  levied  afl 
er  the  deed  was  made.  Bateman  v.  Backus 
(1S87)  34  X.  \V.  66,  4  Dak.  433,  followed—  Kob- 
lin  v.  Palmer,  07  X.  W.  949. 

§   30.    Priority  between  attachments. 

(Iowa:    1S9«.) 

Under  Code,§  2965  (providing  that,  when 
there  are  several  attachments  against  the 
defendant,  they  shall  be  executed  in  the  o 
in  which  they  were  received  by  the  sberi 
writ  given  him  on  Saturday,  but  which  could 
not   be  served  on  that  day,  should,  on  the   pi 
tii  ion    being  amended   to  authorize   service  on 
Sunday,  be  served  before  a  writ  issued  on  Sun- 
day,   under   a   petition   authorizing    service    i 
that    day,   and    placed  in    his   hands   on    Sunday 
before   the  amendment. — Richards  v.   Schreiber, 
Couchar  &  Westphal  Co.  (Iowa)  67  N.  W.  569. 

S   31.    Release. 
(Minn.:    1K9G.) 

""here,  on  execution,  money  enough  is 
garnished  to  pay  part  of  the  judgment,  such 
money  is  not  released  by  a  subsequent  levy  of 
the  execution  on  property  more  than  sufficient 
to  pay  the  whole  judgment. — Pierce  v.  Wagner 
(Minn.)  07  X  \Y.  537. 
64  Minn.  205. 


VI.    RETURN  OF  WRIT. 

§   32.    Effect. 
(Mich.;    IM>.-..) 

A  return  on  a  writ  of  attachment  Bled 
on  the  return  day  (February  5th),  reciting  that 
the  property  was  attached  January  12th,  and 
ifter  dil  gent  search  the  officer  has  been 
unable  to  find  the  attachment  defendant,  and 
January  15th,  precludes  any  presumption 
that  the  officer  continued  to  look  for  the  attach- 
ment defendant  from  the  date  of  the  writ  to 
the  date  of  filing,  so  as  to  render  it  sufficient  to 
confer  jurisdiction. — Millard  v.  Hayward  (Mich.) 
05  X.  \Y.  104. 
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VII.    PROCEDURE. 

Judgment  against  claimant,  see  post,  §  48. 
Notice  to  claimant,  see  post,  §  45. 
Service    of    citation    in    proceeding    to    dissolve, 
see  post,  §§  57,  58. 

§  33.    Amendable   defects. 

(•Wis.;    1S94.) 

An  error  in  the  date  of  a  writ  of  attach- 
ment raav  be  cured  by  amendment. — Shakman 
v.  Sommermeyer,  61  N.  W.  309,  89  Wis.  72. 

§   34.    Claims  not  due. 

(Neb.;    181)7.)  ,    . 

Where  attachment  is  brought  on  a  claim 
before  it  is  due,  as  provided  by  Code  Civ.  Proc. 
§  237,  the  action  may  be  prosecuted  to  judg- 
ment on  seizure  of  the  property  under  the  at- 
tachment.— Mosher  v.  Farmers'  &  Merchants' 
Nat  Bank  (Neb.)  70  N.  W.  540. 

§  35.    Service  of  process  on  defendant. 

[a]  (Neb.:    1896.) 

jurisdiction  over  attached  property  is  not 
lost,  so  as  to  render  the  custody  of  the  officer 
unlawful,  so  long  as  the  action  remains  pend- 
ing, by  failure  to  serve  process  on  defendant  in 
the  main  action. — Darnell  v.  Mack  (Neb.)  65  N. 
W.  805,  46  Neb.  740. 

[b]  (Neb.;    1S97.) 

Jurisdiction  over  attached  property  is  not 
lost  by  failure  to  serve  process  in  the  main 
case,  so  long  as  the  action  remains  pending. — 
Eachman  v.  Clapp  (Neb.)  70  N.  W.  259. 

§  36.    Allowing    time    to    procure    other 
affidavits. 

(S.  D.:   1895.) 

It  was  not  error  to  deny  plaintiff  time 
in  which  to  procure  affidavits  in  support  of  his 
attachment,  where  it  appeared  that  one  of  the 
persona  whose  affidavit  was  to  be  taken  was 
an  employe  of  plaintiff,  and  it  did  not  appear 
that  any  effort  had  been  made  to  get  his  affi- 
davit, or  that,  if  he  were  present,  he  would  be 
able  to  do  more  than  state  the  source  of  the 
information  on  which  he  had  in  positive  terms 
made  the  affidavit  for  attachment,  or  that  other 
persons  whose  affidavits  were  to  be  taken  had 
knowledge  of  material  facts,  and  plaintiff  stat- 
ed that  a  postponement  for  less  than  15  days 
would  be  without  avail. — Pirie  v.  Berg  (S.  D.) 
64  N.  W.  1130. 

§  37.    Defenses— Estoppel  to   deny   inter- 
est of  defendant. 

[a]  (Neb.:   1890.) 

A  plaintiff  who  has  attached  property  as 
the  property  of  defendant,  and  obtained  writs  of 
garnishment  to  issue  on  allegations  that  the 
garnishee  has  in  his  possession  property  belong- 
ing to  defendant,  will  not  be  heard  to  assert  that 
defendant  has  not  sufficient  interest  to  be  allowed 
to  defend  against  the  attachments. — Dayton  Spice- 
Mills  Co.  v.  Sloan  (Neb.)  68  N.  W.  1040. 

[b]  (Neb.:    1S97.) 

An  attaching  plaintiff  is  estopped  to  assert 
that  the  defendant  has  not  sufficient  interest  to 
defend  against  the  attachment. — McCord-Brady 
Co.  v.  Bowcn  (Neb.)  70  N.  W.  950. 

§   38.   Answer — Fending    motion    to    dis- 
solve. 

(Neb.;   1895.) 

In  an  action  aided  by  attachment,  the 
filing  by  defendant  of  a  motion  to  dissolve  the 
attachment  does  not  excuse  him  from  pleading 
to  the  petition;  and  if  he  fail  to  do  so  within 
the  time  provided  by  law  his  default  may  be 
entered,  and  plaintiff  proceed  to  judgment, 
though  such  motion  is  yet  pending. — Stutzner 
v.  Printz,  61  N.  W.  020.  43  Neb.  306. 


§  39.    Variance       between       declarations 
and  affidavit. 

(Micli.;   1890.) 

In  an  action  commenced  by  attachment, 
that  the  attachment  affidavit  alleges  a  cause 
of  action  as  for  a  trespass  to  land  by  cutting  tim- 
ber, whereas  the  -omplaint  is  for  a  conversion 
of  the  timber,  is  not  ground  for  demurrer,  but  for 
a  summary  application  to  set  the  declaration 
aside.  —  Longyear  v.  Minnesota  Lumber  Co. 
(.Mich.)  66  N.  W.  567. 

§   40.    Evidence, 
[aj     (Mich.;    1897.) 

Evidence  of  the  amount  paid  plaintiff  dur- 
ing defendant's  dealings  with  it  is  not  admis- 
sible on  the  question  of  defendant's  conceal- 
ment of  his  property. — Finlay  Brewing  Co.  v. 
Prost  (Mich.)  70  N.  W.  137. 
[b]     (Mich.:    1897.) 

An  attachment  was  based  on  fraud  in 
contracting  the  debt,  and  on  concealment  of 
property.  Plaintiff  put  in  evidence  executions 
against  defendant,  and  defendant's  statements 
to  officers  that  he  bad  no  property  subject  to 
execution,  and  showed  that  the  statement  was 
false.  Held,  that  evidence  that  such  judgments 
were  against  him  as  an  accommodation  indors- 
er  was  inadmissible. — Finlay  Brewing  Co.  v. 
Prost  (Mich.)  70  N.  W.  137. 

§   41.    Judgment. 
(Neb.;    1895.) 

A  finding  by  a  justice  of  the  peace,  in  an 
attachment  suit,  of  the  sum  due  plaintiff,  an  as- 
sessment  of  his  recovery,  and  an  order  of  sale 
of  the  attached  property,  is  a  judgment  in  form 
against  defendant,  and.  where  the  only  relief 
sought  is  to  subject  the  attached  property  to  the 
payment  of  the  debt,  is  sufficient  as  an  entry. — 
Smith  v.  Johnson,  62  N.  W.  217,  43  Neb.  754. 

§  42.    Sale. 

[a]  (Mich.;   1890.) 

Lumber  is  not  perishable  property,  within 
How.  Ann.  St.  §  8011.  authorizing  the  sale  of  at- 
tached property  where  it  consists  of  perishable 
goods.— Mosher  v.  Bay  Circuit  Judge  (Mich.)  66 
N.  W.  478. 

[b]  (Wis.:    1896) 

Under  Rev.  St.  §  2740.  authorizing  the 
court  to  sell  the  attached  property  when  likely 
to  perish  or  depreciate  in  value  during  the  pen 
dency  of  the  action,  an  order  of  sale,  based  en 
affidavits  showing  the  requisite  farts,  will  not 
be  set  aside  on  motion  made  after  the  proceed- 
ings thereunder  are  practically  concluded, 
whether  the  affidavits  were  true  or  false.— Shak- 
man v.  Koch  (Wis.)  67  N.  W.  925. 
93  Wis.  595. 

§   43.   Directions  in  judgment. 

(S.  D.;    1896.) 

A  judgment  in  a  suit  aided  by  attachment 
need  not  direct  a  sale  of  the  property  in  satisfac- 
tion thereof,  as  the  law  explicitly  imposes  that 
duty  upon  the  attaching  officer. — Iowa  State 
Sav.  Bank  v.  Jaeobson  (S.  D.)  66  N.  W.  453. 


VIII.    CLAIMS  BY  THIRD  PERSONS. 

Bight  of   intervener  to  move   to   dissolve,   see 
post,  §  53. 

§  44.    Intervention  in  general. 

[a]     (Iowa:    1897.) 

Formal  defects  in  a  delivery  bond  given 
by  an  intervener  in  attachment  are  waived  if 
no  objection  thereto  was  made  in  the  plead- 
ings, and  the  sheriff  had  accepted  the  bond  as 
valid,  and  all  parties  had  treated  it  as  such  for 
14  years.— Valley  Bank  of  Clarinda  v.  Wolf 
(Iowa)  GO  N.  W.  1131. 

[bl     <\i'l>.:    1896.) 

Writs  of  attachment  having  been  levied 
in  different  actions  on  the  same  property,  plain- 


187     (§  44) 


ATTACHMENT,  VIII.,  1-X 


(§  52)     188- 


tiit  in  iIh-  later  '■»»<■  may  Intervene  In  ii 
Iter  ease  to  have  the  relative  priority  of  tl 

Deere,   Wells  &  (Jo.  v.  Kagle 
Manure  Co.  (Neb.)  88  N.  U  .  504. 

[ol     INeb.i    1800.) 

Defendant  In  an  attachment  ease  cannot, 
as  against  junior  attaching  creditors,  waive  a 
substantial  departure  from  the  mode  prescribed 
by  law  for  giving  effect  to  tin-  attachment,  nor 
can  !"•  wa  ejudice  i  h 

Btantive  rights  of  such  creditors.     Deere,  Wi-iu 
Manuf'g  Co.  (Neb.)  (iS  N.  W. 
504. 

$   45.    Notice  to  claimants. 
(Iowa;    iwir.i 

Laws  18S4,  e.  45,  §  1,  relating  to  notice 
to  be  given  by  claimants  of  property  taken  un- 
der ai  tachment,  does  not  apply  where  1 1 
fendant  in  attachment  executes  a  delivery  bond 
tor  the  relea  u  of  the  property. — Ayres,  Weath- 
&  Reed  Co.  v.  Dorsey  Produce  Co. 
(Iowa)  To  N.  W.  111. 

§   46.    Necessary     parties     to     determine 
claim. 

ilowit:    |s;,r,.  i 

Where,  in  attachment,  the  assignee  un- 
der a  general  assignment  for  creditors  by  de- 
fendant  intervenes,  claiming  the  property  at- 
t»ched,  the  joinder  of  creditors  preferred  by 
tge  on  other  property  is  not  necssary 
to  tii.'  determination  of  the  validity  of  the  as- 
signment as  between  plaintiff  and  the  assignee. 
Bradley  v.  Bailey  (Iowa)  64  X.  W.  758. 

§   47.    Order  to  protect  interest  of  inter- 
veners. 
(Iown:    1896.) 

Where,  tr  attachment,  interveners  claim- 
ed the  property,  and  the  entire  case  was  sub- 
mitted to  the  jury  at  one  time,  and  the  jury  spe- 
cially found  that  the  property  was  owned  by 
defendant  and  interveners,  there  was  no  error 
in  failing  to  make  such  an  order,  under  Code,  § 
301G.  as  would  protect  the  interest  of  interven- 
ers; the  summary  proceedings  for  which  that 
section  provides  not  having  been  adopted,  and 
no  request  for-  such  order  having  been  made  aft- 
er said  finding  was  returned. — Moffitt  v.  Albert 
(Iowa)  (Hi  X.  W.  162. 

§   48.    Judgment. 
(Iowa;    !N«>7.1 

Under  Code,  §  3016,  providing  that  on  in- 
tervention in  attachment  "the  petitioner's  claim 
shall  be  in  a  summary  manner  investigated. 
*  *  *  If  it  is  found  that  the  petitioner  has 
title  to,  a  lien  on  or  any  interest  in  such  prop- 
erty, the  court  shall  make  such  order  as  may 
be  necessary  to  protect  its  rights," — the  court  can 
only  pass  on  an  intervener's  claim  to  the  prop- 
erty, and  cannot  render  a  money  judgment 
against  him. — Valley  Bank  of  Clarinda  v.  Wolf 
(Iowa)  69  N.  W.  1131. 


IX.    ABANDONMENT    AND    DISSOLU- 
TION. 

§   49.    In  general. 
(Nell.;    1896.) 

A  debtor-  who  had  transferred  all  his  in- 
terest in  property  subsequently  attached  to  one 
who  is  not  a  party  to  the  attachment  suit,  can- 
not, in  his  own  name  and  right,  on  motion  to 
dissolve  the  attachment,  establish  the  validity  of 
his  transfer.— Kountze  v.  Scott  (Xeb.)  f!8  X.  W. 
479. 

§   50.    Motion  or  petition  to  vacate, 
[aj      (Mich.;    1S96.) 

A  petition  by  one  defendant  for  dissolu- 
tion of  an  attachment  issued  against  her  and  her 
codefendant,  on  an  affidavit  alleging  that  defend- 
ants have  disposed  and  are  about  to  dispose  of 
"their"    property    with   intent   to   defraud   their 


tating  ihat  petitioner  had  no 

of  or  at !    "hi  i  "   ; 

any  portion  thereof,  With  intent  to  defraud  tier 
crediti  titiouer  has 

not  disposed  of  nor  attempted  '  ■■<  ei- 

ther hi  i   imii\  idua  I  pi  erty  jointly 

owned   with   her  codefendant.— Cottrell   v.   Hath- 
away (Mich.)  66  N.   \V    596. 
I  I,  I     (Bfeb.i    1893.1 

A    in  bment 

must   be  filed   befon  In   the 

li    a    ruling    thereon    may  Q    after 

Stutzner  v.  Printz  (Xeb.)  61  N.  W. 
620,   13  Neb.  ::■ 
IcJ     (Neb.  i    1895.) 

Where  an  attachment  has  be,  : 
on    the    merits,    additional    I  I    ,t    be 

made  on  request  and  affidavits  tiled 
Stamping  Co.  v.  Hetzel  (Neb.)  (J'.'  .s.  W.  247. 

-I  I    Neb.    105. 

I  ill     l.\|.|ia    IMI7.I 

The  applicability  of  Code  Civ.  Proc.  !!  235, 
authorizing  defendant  at  a  oy  time  1 1 
meat,   upon   i easona ble   notice   to  plaint i 

Ve    t0   'iis-i'l\  e   an    B 

by  the  Eacl  i loii  the  at tached  properl 
belong  to  the  defend:  incumbered   for 

iis  full  value.— McCord-Brady  Co.  v.  Bowen, 
in  V.  W.  950;  South  Park  Imp.  Co.  v.  Baker, 
1.1.  952. 


51. 


Notice. 


(\el>.:    1896.) 

A  notice  given  plaintiff  on  March  20th  of  a 
hearing,  on   March  22d,  of  a  motion  to  discharge 

i. ■line-lit.  was  "reasonable"  (Code  (  i 
Proc.  S  223),  where,  on  the  previous  December 
4th,  plaintiff  had  been  served  with  notice  of  tie- 
motion,  which  was  to  be  heard  the  following  day. 
but  no  hearing  was  ever  had  under  that  notice, 
and  all  (he  affidavits  desired  to  be  presented  on 
the  hearing  were  filed  long  before  the  hearing. — 
Sterling  Manuf'g  Co.  v.  Hough  (Xeb.)  68  X.  W. 
1019. 


§  52. 


Affidavits   and   evidence. 


[a]  An  order  dissolving  an   attachment,  made 
on  conflicting  affidavits,  will   not    be  reversed  un- 
less opposed  to  a  clear  preponderance  of  the  evi- 
dence. 
— (Minn.;    1895)   Finance  Co.  of  Pennsylvania 
v.  Hursey,  61  N.  W.  672,  60  Minn.  17; 
(S.  D.;     1895)  Loranger     v.     Big     Missouri 
Min.  Co.,  61  N.  W.  686,  6  S.  I  >.  478. 

[b]  (Minn.;    1895.) 

I- vnlenee  that  property  attached  as  the 
partnership  property  of  defendants  belongs  to 
one  of  them,  and  that  he  is  not  a  partner  with 
the  other,  and  does  not  owe  the  debt,  is  admis- 
sible to  show  that  he  is  not  responsible  for  the 
fraudulent  act  of  the  other  defendant,  which 
was  one  of  the  grounds  of  attachment. — Rosen- 
berg v.  Burnstein  (Minn.)  61  X.  W.  6S4. 
60  Minn.  18. 

[c]  (Neb.;    1S96.) 

Where  a  motion  to  discharge  an  attach- 
ment on  the  ground  that  the  facts  stated  in  the 
affidavit  are  untrue  is  heard  on  conflicting  evi- 
dence, the  decision  of  the  trial  court  on  the  mo- 
tion will  not  be  disturbed  unless  it  is  clearly 
against  the  weight  of  the  evidence.  Whipple 
v.  Hill  (1893)  55  X.  W.  227,  36  Xeb.  720,  fol- 
lowed.— Xebraska  Moline  Plow  Co.  v.  Klingman 
(Xeb.)  66  X.  W.  1101. 
48  Neb.  204. 

[d]  (Neb.;    1896.) 

An  order  discharging  an  attachment, 
made  upon  conflicting  evidence,  will  not  be  dis- 
turbed by  a  reviewing  court  unless  the  de- 
cision is  clearly  and  manifestly  wrong. — Gene- 
va Nat.  Bank  v.  Bailor  'Xeb.)  67  X.  W.  S65. 
-IS  Neb.  866. 
[el     (Neb.;    IWKi.i 

Statements,   in  an  affidavit  on   a   motion 
to   discharge  an   attachment,   of   matters   trail 
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spiring  since  the  attachment  was  issued,  cannot 
be  considered  in  determining  the  existence  of 
the  specified  grounds  for  the  attachment- 
Geneva  Nat.  Bank  v.  Bailor  (Neb.)  67  N.  W. 
865. 

48  Neb.  866. 

1  An  order  denying  a  dissolution  of  an  at- 
tachment on  the  ground  that  defendant :js i  a 
nonresident  will  not  be  disturbed,  where  defend- 
ant has  for  months  been  employed  in  another 
state  and  has  no  dwelling  place  within  the  state, 
and  it  does  not  appear  whether  he  intends  to 
return— Pech  Manuf'g  Co.  v.  Groves  (fe.  V.) 
62  N.  W.  109. 

6  S.  D.  504. 

[g]      (S.  D.;    1895.)  .      » 

When  the  averments  of  an  affidavit  tor 
an  attachment  are  disputed  the  attaching  cred- 
itor must  show  that  some  ground  specified  in  the 
affidavit  existed  when  the  attachment  issued—  ■ 
Jones  v.  Meyer  (S.  D.)  63  N.  W.  <  <3. 

Til]      <S.  D.:    1895.)  _,       ..       . 

When  the  attachment  affidavit  shows  j 
plaintiffs  claim  to  be  past  due.  and  alleges  that 
defendant  has  sold  and  disposed  of  his  property 
with  the  intent  to  defraud  his  creditors,  which 
is  denied  bv  defendant,  and,  on  hearing  of  the 
motion  to  discharge,  is  not  supported  by  plain- 
tiffs evidence,  the  attachment  will  not  be  sus- 
tained because  defendant  failed  to  deny  that 
he  disposed  of  his  property  to  defraud  Plaintiff. 
— Foley-Wadsworth  Implement  Co.  v.  Porteous 
(S.  D.)  65  N.  W.  429. 

[11AnSaffidavi!t!for  discharge  of  an  attachment 
issued  on  an  affidavit  stating  that  defendant 
"is"  about  to  dispose  of  his  property  to  defraud 
creditors,  denying  that  defendant  '  is  about  to 
so  dispose  of  his  property,  is  sufficient,  as  the 
affidavit  relates  retrospectively  to  the  time 
when  the  suit  was  instituted  or  the  affidavit  tor 
attachment  made.— Finch  v.  Armstrong  (b.  U.) 
68  N.  W.  740. 

r*i     i"S   T)  •    1SI9T  ) 

On  a  motion  to  discharge  an  attachment  is- 
sued on  the  ground  of  a  disposition  of  property 
bv  the  debto?  with  intent  to  defraud  creditors, 
an  assignment  previously  made  is  admissible 
onlv  as  hearing  on  the  question  of  actual  in- 
tent, and  the  validity  of  the  assignment  is 
not  In  issue— German  Bank  v.  Folds  (S.  D.)  69 
N.  W.  S23. 
§  53.   Who  may  make. 

Ia'  An  assignor'for  the  benefit  of  creditors, 
whose  property  was  attached  before  his  assign- 
ment. di.it  move  to  vacate  the  attachment— 
Tolertnn  &  Stetson  Co.  v.  Casperson  (Is.  D.) 
63  N.  W.  908. 

fbl     (S.  D.:    1S97.) 

Where  intervener  in  attachment  moves  to 
discharge  the  attachment  on  papers  showing 
that  he  is  a  subsequent  lienor,  the  court  may  en- 
tertain the  motion  as  made  in  that  capacity 
(Comp.  Laws,  «  5011).  irrespective  of  the  right 
to  move  as  intervener— Citizens  Bank  v.  Cork- 
ings  (S.  D.)  70  N.  TV.  1059. 


(§  58)     190 


(cl     IS.  D.:    1897.) 

Comp.  Laws,  §  5011.  providing  that  'in 
all  cases"  defendant  or  a  subsequent  lienor  may 
move  to  discharge  an  attachment,  authorizes  a 
motion  by  a  subsequent  lienor  for  insufficiency  or 
fatal  irregularity  of  the  affidavit  on  which  the 
attachment  was  granted.— Citizens  Bank  v. 
Corkings  (S.  D.)  70  N.  W.  1059. 

§  54.   __   Issues  determined. 

[a]     (Neb.:    1895.)  . 

On  the  hearing  of  a  motion  to  discharge 
an  attachment  allowed  on  the  ground  that  de- 
fendant had  disposed  of  his  property  with  intent 
to  defraud  creditors,  the  alleged  fraudulent 
transaction  being  the  conveyance  by  mortgage 
at  certain  property,  the  validity  of  such  mort- 


gages cannot  be  determined.— Landauer  v.  Mack 
61  N.  W.  507,  43  Neb.  430. 
lb]     (Neb.;    1895.) 

Where  it  was  alleged  m  the  petition  in 
attachment  that  defendants  acted  conjunctively, 
one  buying  on  credit,  and  turning  over  goods 
to  the  other,  to  be  disposed  of  for  the  joint  ben- 
efit of  both,  it  was  proper,  on  a  motion  to  dis- 
solve such  attachment,  to  consider  whether  or 
not  there  existed  the  alleged  privity  between 
defendants.— Standard  Stamping  Co.  v.  idetzel 
(Neb.)  62  N.  W.  247. 
44  Neb.  105. 

§   55.   Burden  of  proof. 

(Neb.;    1896.)  . 

Where  the  facts  stated  in  an  athda- 
vit  for  an  attachment  are  denied  on  a  motion 
to  dissolve,  the  burden  is  c:ist  upon  the  plain- 
tiff to  sustain,  by  proof,  his  charges.— Geneva 
Nat.  Bank  v.  Bailor  (Neb.)  67  N.  W.  86o. 
48  Neb.  806. 

§   56.   Bill  of  exceptions. 

[a]     (Neb.;   1896.)         „„ 

Prior  to  Laws  189o.  c.  72,  a  county 
judge  had  no  authority  to  allow  a  bill  of  ex- 
ceptions embodying  the  evidence  on  a  motion 
to  discharge  an  attachment;  that  authority  not 
being  conferred  by  Code  Civ.  Proc.  §  236e,  pro- 
viding a  method  whereby  an  order  discharging 
an  attachment  may  be  superseded  pending  a 
review  on  error.— Altschuler  v.  Snyder  (Neb.) 
67  N.  W.  869. 

§   57.    Dissolution. 

[a]  (Itlicb.;    1896.)  , 

In  interlocutory  proceedings  to  dissolve  an 
attachment,  service  of  citation  upon  the  attor- 
ney of  the  plaintiff  is  sufficient,  although  both 
the  plaintiff  and  the  attorney  are  nonresidents, 
and  aie  within  the  county  only  for  the  purposes 
of  the  attachment  suit  —  Cleland  v.  Clark 
(Mich.)  69  N.  W.  652. 

[b]  (Mich.;    1896.1  „  ... 

Under    How.    Ann.    St.    §    8028.    providing 

that,  in  proceedings  to  dissolve  an  attachment, 
the  citation  shall  be  served,  three  days  betore 
the  return  day,  by  reading  it  to  the  plaintiff  in 
the  attachment  if  found  within  the  county,  and. 
if  not,  then  the  same  may  be  served  upon  his 
agent  or  attorney,  the  citation  in  the  latter  case 
must  be  read  to  the  attorney.— Cleland  v. 
Clark  (Mich.)  69  N.  W.  652. 

§   58.    Grounds. 

la]     (Minn.;   1895.)  ...  . 

It  is  no  ground  for  dissolving  an  attach- 
ment issued  in  an  action  against  two  defend- 
ants as  partners,  on  the  motion  of  one  of  them, 
that  the  property  levied  on  is  individual  prop- 
erty and  that  he  is  not  a  partner  with  the 
other,  and  does  not  owe  the  debt— Rosenberg  v. 
Burnstein  (Minn.)  61  N.  W.  684. 
CO  Minn.  18. 
[b]     (Minn.;    1895.) 

An  attachment  is  discharged,  as  to  an 
assignee  in  a  general  assignment  for  the  benefit 
of  creditors,  by  an  amendment  to  the  complaint 
and  affidavit  for  attachment,  made  after  the 
execution  of  the  assignment,  substituting  a  dif- 
ferent cause  of  action  for  the  one  set  up  in  the 
original  pleadings—  Heidel  v.  Benedict  (Minn.) 
63  N.  W.  490. 

61  Minn.  170. 


[c]     (Neb.:    1S96.)  , 

The  institution  of  an  action  before  the 
claim  is  due,  and  the  issuing  and  levying  of  an 
attachment  without  obtaining  an  order  there- 
for is  a  substantial  defect,  of  which  junior  at- 
taching creditors  may  take  advantage -Deere, 
Wells  &  Co.  v.  Eagle  Manuf'g  Co.  (Neb.)  08  N. 
W.  504. 

(dl     (Neb.;   1897.) 

Where  an  attachment  affidavit  varies  from 
an   amended   petition    in   the  statement  of  the 
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kind  ol  Cendant,   by 

answt'i  mil;    the  petil ion,    ba  a 

the  right  ti  ■  an  ac- 

different  pleaded  in  the  origi- 

nal, ii  is  proper  t>>  o  e    motion  b 

■  ■  attachment  on  the  ground  that  the 
:uii. i.nn    does   i  re    or    plain- 

•  I   nil  us  contained  In   the  amendi 
tion.-  Grotte  v.  Nagle  (Neb.)  ti'J  N.  W.  973. 

|f|      (N.I..;     IVI7.I 

li  is  do  ground  for  discharging  the 
that  part  of  the  sum  stated  in  the  affl- 
is  not  due.— Grotte  v.  Nagle  (Neb.)  69  N. 
W.  978. 
in    iv  D.i  'is)i.-..j 

1 1. in  of  the  property  seized  un- 
der n!>  attachment  is  exempt  under  the  home- 
stead laws,  affords  no  ground  lor  vacating  the 
attachment.-    f'ech    Manuf'g  Co.   v.   Gro\ 
D.)  62  N.  \V.  L09. 
6  s.  D.  5 

(Kl     (S.  I).;    L80S.) 

i  the  land  of  a  nonresident  ha 
attached  c urrently  with  proceedings  to  fore- 
close a  chattel  mortgage  securing  the  debt  is  no 
ground    for  dissolution.— Pech    Manuf'g  Co.   v. 
Groves  (S.  D.i  62  N.  W.  lU'J. 
(i  S.  D.  504 


X.    WRONGFUL  ATTACHMENT. 

§   59.    Notice  of  claim  or  levy. 
I  a  I     iloniii    1805.) 

where  plaintiff  seized  defendant's  prop- 
under  an  attachment  in  which  written  no- 
tice of  the  levy  was  not  made  on  defendant, 
as  required  by  Code,  §  2967,  subd.  1,  and  in- 
sisted on  holding  the  property  under  the  writ, 
he  is  estopped  to  assert,  as  a  defense  to  a 
counterclaim  setting  up  wrongful  attachment, 
that  the  levy  was  invalid  for  want  of  such 
written  notice.— Hamilton  v.  Hartinger  (Iowa) 
64  N.   \V.  592. 

[b]     (Iowa;    1806.) 

\\  here  an  attachment  is  wrongfully  lev- 
ied under  the  direction  of  plaint  ill',  the  "notice 
of  claim  required  to  be  given  the  levying  offi- 
cer by  McCiain's  Code.  §  4195,  need  not  be 
given  plaintiff  in  order  to  render  him  liable  to 
claimant  for  damages  in  trespass  or  trover. — 
Bradley  v.  Miller  (Iowa)  69  N.  W.  426. 

§  60.    What  constitutes, 
[a]      (Neb.;    lSO(i.) 

In  order  to  maintain  an  action  for  wrong- 
ful attachment,  independent  of  the  statute,  and 
not  on  the  bond,  malice  in  suing  out  the  writ, 
and  want  of  probable  cause,  musl  be  averred  — 
Storz  v.  Finkelstein,  66  N.  W.  1020. 
4S  Neb.  27. 

tb]      l\cl>.;    1800.) 

The  fact  that  an  attachment  was  dissolv- 
ed does  not  show  that  the  writ  was  wrongfully 
sued  out,  so  as  to  render  the  plaintiff  in  a 
ment  liable  in  an  action  for  wrongful  attach- 
ment—Storz   v.   Finkelstein   (Neb.)   66  N.   W. 

'  '  4S  Neb.  27. 

§  61.    Evidence. 
(Iowa;    ISOo.) 

1'ortions  of  a  city  directory  showing  de- 
fendant's business  connections  are  admissible, 
in  connection  with  other  evidence,  to  show  the 
facts  on  which  plaintiff  acted  in  suing  out 
his  attachment. — Bowman  v.  Western  Fur  Man- 
uf'g  Co.  (Iowa)  64  N.  W.  775. 

§   62.    Instructions. 
(Iowa;    1800.) 

Instructions  as  to  wrongful  attachment 
need  not  state  that,  if  plaintiff  knew,  when  su- 
ing out  the  attachment,  that  the  grounds  al- 
leged therefor  were  false,  he  would  be  charge- 
able with  malice  in  suing  out  the  writ;    there  be- 


ing no  evidence  that  be  h  owledge.— 

Hamilton  v.  'I n  (Iowa)  <•>>  X.  U  .  106. 

§   63.    Recovery  in  action  on  bond, 
(lowai    is:,.-,., 

I  "de        2961 .  on  at- 

i    the    plaintiff 
therein  maj   recover  reasonable  attorney's 

'  «ns  wrongfully  sue,]  out,  and 
there   was  no  reasonable  enu.se  to   believe   the 
ground  upon  which  the  same  was  issued 
true.     ll<  id,  thai  said  tees  ,  annot  tx 

i". ill  oi  sueii  conditions  are  shown  i 
ist,  and  th<  refore.  n  here  the  ground 
ment  eras  that  defendant  was  u  nonresident, 
and  he  was  in  fact  a  nonresident,  be  cannot  re- 
though  the  attachment  was 
served  bj  fraudulently  inducing  him  to  come  in- 
to the  state.  -Dickinson  v.  Athey  (Iowa)  65  N. 
\v.  :',-'',. 

§   64.    Damages  and  costs, 
[a]     ilinui:    1886.) 

A    li .i  arbitrators,  rerosing  to  ul- 

low    damages    for    wrongful    attachment,    will    not 

while  the  attachment    - 

on    laud,    and    there    was    i.  i  that    any 

damage    was    caused    by    such    levy,    and    th 

taching  plaintiff  was  advised  by  counsel  to 
attachment.— Tank  v.  Rohweder,  67  X.  W.  106 

lb  J     (Iowa;    1.S!)7.I 

Where  defendant,  in  an  action  aided  by  at- 
tachment, admits  plaintiff's  claim  and  recovers 
on  a  counterclaim  against  plaintifl  sure- 

ties for  wro  chment,  the  court  mav  al- 

low  him  attorney's  fees  as  pari  0S18.— 

Union  Mill  Co.  v.  Prenzler  (Iowa)  69  X.  W.  876. 

£c]     (Iowa |    l.s!>7.) 

It   appeared    that,   while  plaintiff,    who  had 
dealt   with  defendants  for  years,  was  seriously 
ill.    the  latter,   fearing   that    he   might    die,    and 
that  they  would   have  to  wait   a   year 
claim   if  the  property  went   into  the 
an    administrator,    endeavored,    by    intimidation 
and  threats  of  legal  process,  to  indue,,  plain 
wife  and   daughter  to  turn   ovei  of   the 

property,  and,  failing  in  this,  they  sued  out  a  writ 
of  attachment  for  the  alleged   reason  thai   plain- 
tiff was  about  to  convert   the  property   im  i 
for  the  purpose  of  placing  it  beyond  the  reach  of 
creditors.     Held,  thai  $5,000  exemplary  dan 
for   wrongful  attachment   was   not  excessi 
Union  Mill  Co.  v.  Prenzler  (Iowa)  69  X.  yV.  sin. 

[il]     (Iowa;    1887.) 

As  an  element  of  damages  for  the  wrong- 
ful detention  of  property  under  au  attachment, 
it  may  be  shown  that  the  owner  had  to  sell 
the  property  at  a  reduced  price  because  of  a  de- 
cline  in  the  market. — Chesmore  v.  Barker  (Iowa) 
70  N.  W.  701. 

[e]     (Neb.;    1887.) 

In  an  action  for  wrongful  attachment, 
where  it  appeared  that  defendant  had  levied  on 
and  sold  a  horse  of  plaintiff  valued  at  $100,  tin 
allowance  of  $500  for  loss  of  reputation  and  hu- 
miliation from  the  levy  of  the  attachment  tvas 
excessive.— Jenseu  v.  Hallam   (Xeh.)  70  X.    \V. 

[1]      (\Vis.j    1  Silo.) 

Where  a  sheriff  seizes  goods  under  au 
attachment  valid  on  its  face  and  regularly  is- 
sued, and  it  is  adjudged  that  no  cause  for  at- 
tachment existed,  no  liability  rests  on  the  sheriff 
if  the  goods  are  destroyed  while  in  his  possi  s- 
sion,  but  the  attaching  creditor  is  in  sueli 
liable  for  the  full  value,  under  Rev.  St.  §§  2746, 
2747.  providing  that,  if  the  finding  is  for  de- 
fendant, the  court  shall  order  the  property  at- 
tached to  be  delivered  to  defendant,  and  allow- 
ing defendant  damages  for  any  injury  thereto  — 
Stanley  v.  Carey,  62  N.  W.  1S8,  89  Wis.  410. 

§   65.    Action  for  malicious  prosecution, 
[a]     (Iowa;    1807.) 

Advice  of  counsel  is  not  a  complete  defense 
to  a  claim  for  exemplary  damages  for  wrongful 


193     (§  65)        ATTACHMENT,  X.— ATTORNEY  AND  CLIENT,  I. 


(§2) 


194 


attachment,  where  a  full  statement  of  all  the 
facts  was  not  made. — Union  Mill  Co.  v.  Prenz- 
ler  (Iowa)  G9  N.  W.  876. 

[b]  (Iowa;    1897.) 

In  a  suit  for  wrongful  attachment,  the  fact 
that  plaintiff  made  a  fair  statement  of  all  the 
facts  to  his  attorney  is  not  a  complete  defense. 
-Union  Mill  Co.  v.  Prenzler  (Iowa)  69  N.  W. 
876. 

[c]  (Mich.;    18950 

In  an  action  for  maliciously  suing  out  a 
writ  of  attachment  it  was  error  to  direct  a  ver- 
dict for  defendant  where  it  appeared  that  de- 
fendant sued  out  the  writ  on  several  notes,  one 
of  which  he  knew  was  not  due,  and  did  not  con- 
sult his  counsel  as  to  whether  the  writ  could  be 
issued  on  such  unmatured  note. — Wiesinger  v. 
First  Nat.  Bank  (Mich.)  64  N.  W.  59. 


§  66. 
[a] 


Pleading  and  evidence. 


(Iowa;    1895.) 

Where  defendants  allege  in  their  answer 
that  plaintiff's  attachment  was  wrongfully  and 
maliciously  levied,  which  allegation  is  met  by 
a  general  denial,  plaintiff  may  show  that  he 
had  stated  the  facts  within  his  knowledge  to  his 
attorney  before  suing  out  the  writ,  and  had 
been  by  him  advised  that  it  was  authorized. — 
Bowman  v.  Western  Fur  Manuf'g  Co.  (Iowa) 
64  N.   W.   775. 

lb]     (Mich.)    1894.) 

In  an  action  for  the  malicious  prosecu- 
tion of  a  writ  of  attachment,  evidence  that  de- 
fendant was  informed  by  a  clerk  of  plaintiff  of 
his  business  and  financial  affairs,  and  of  his  ef- 
forts to  borrow  money  and  dispose  of  his  prop- 
erty, is  admissible,  as  tending  to  rebut  malice 
and  show  probable  cause. — Le  Clear  v.  Perkins 
(Mich.)  61  N.  W.  357. 
103  Mich.  131. 

[c]  (Mich.;    1894.) 

In  an  action  for  the  malicious  prosecu- 
tion of  a  writ  of  attachment,  the  burden  is  on 
plaintiff  to  establish  both  want  of  probable 
cause,  and  malice  in  suing  out  the  writ. — Le 
Clear  v.  Perkins  (Mich.)  61  N.  W.  357. 
103  Mich.  131. 

[d]  (Mich.;    1895.) 

In  an  action  for  maliciously  suing  out  a 
writ  of  attachment,  proof  that  defendant  placed 
all  the  facts  before  his  counsel,  and  acted  upon 
his  opinion,  establishes  probable  cause. — Wiesing- 
er v.  First  Nat.  Bank  (Mich.)  64  N.  W.  59. 

[e]  (Minn.;    1895.) 

In  an  action  for  malicious  prosecution  of 
an  attachment  on  the  ground  that  the  debtor 
had  disposed  of  his  property  with  intent  to  de- 
fraud creditors,  plaintiff  may  show  that  when 
the  writ  was  issued  he  owed  no  one  but  defend- 
ant.—Tykeson  v.  Bowman  (Minn.)  61  N.  W. 
909. 

60  Minn.  108. 


ATTENDANCE. 

Of  witness,  see  "Witness,"  §§  75-77. 


ATTESTATION. 

Of  assignment,  see  "Assignment  for  Benefit  of 

Creditors,"  §  6. 
Of  deed,  see  "Deed,"  §  5. 
Of  mortgage,  see  "Mortgages,"  §  10. 
Of  will,  see  "Wills,"  §§  12,  13. 


ATTORNEY  AND  CLIENT. 

I.  RETAINER  AND  AUTHORITY,  S§  1-5. 
II.  DUTIES   AND   LIABILITIES   OF  AT- 
TORNEY, §§  6-9. 
III.  DISBARMENT,  §§  10-12. 
4  N.W.DIG.— 7 


IV.  COMPENSATION  OF   ATTORNEY,  §§ 
13-23. 

1.  In  General,  S3  13-17. 

2.  Lien,  §§  18-23. 

See,  also,  "Champerty  and  Maintenance";  "Dis- 
trict and  Prosecuting  Attorneys." 

Absence  of  counsel  as  ground  for  continuance, 

see  "Continuance,"  §  5. 
Advice  of  counsel,  see  "Malicious  Prosecution," 

§§  9,  10. 
Appointment  of  attorney  to  assist  prosecuting 

attorney,  see  "Criminal  Law,"  §§  54-56. 
Argument  and  remarks  of  counsel,  see  "Crim- 
inal Law,"  §§  79-S9;    "Trial."  §§  30^9. 
Champertous     contracts     with     attorney,     see 

"Champerty  and  Maintenance,"  §  1. 
Communications    between    juror    and    counsel, 

ground  for  new  trial,  see  "New  Trial,"  §  23. 
Death  of  counsel   as  ground  for  continuance, 

see  "Continuance,"  §  5. 
Exemption  of  law  books  from  forced  sale,  see 

"Exemptions,"  §  3. 
Extinguishment  of  dower  rights  by  power  of 

attorney,  see  "Dower,"  §  3. 
Misconduct  of  counsel  as  ground  for  new  trial, 

see  "New  Trial,"  §  25. 
Powers  of  attorney,  see  "Powers,"  §  1. 
Privileged    communications    between    attorney 

and  client,  see  "Witness,"  §  10. 

to  attorney,  see  "Witness,"  §  9. 

Ratification  of  employment  of  counsel  for  city, 

see  "Municipal  Corporations."  §  41. 
Right  to  open  and  close,  see  "Trial,"  §  38. 


I.    RETAINER    AND    AUTHORITY. 

Justice  acting  as  attorney,  see  "Justices  of  the 

Peace."  §  4. 
Service  of  process  by  plaintiff's   attorney,   see 

"Writs  and  Notice  of  Suits,"  §  12. 
Warrant  of  attorney  authorizing  judgment  by 

confession,  see  "Judgment,"  §  11. 

§   1.    Retainer. 
(Mich.;    1896.) 

\V  here  it  appears  from  the  record  that 
certain  attorneys  appeared  for  all  defendants, 
and  pleaded  the  general  issue,  and  that  subse- 
quently two  of  defendants  appeared  by  other  at- 
torneys, and  pleaded  the  general  issue,  and  there 
was  no  order  of  substitution,  service  of  notice  of 
trial  on  the  attorneys  first  appearing  was  suffi- 
cient as  to  all  defendants. — Landyskowski  v. 
Lark  (Mich.)  66  N.  W.  371. 

§   2.    Authority  of  attorney, 
la]     (Minn.;    1895.) 

Where  an  order  to  show  cause  why  a 
judgment  for  plaintiff  should  not  be  set  aside 
is  procured  on  affidavits  of  an  attorney  who 
had  appeared  in  the  action  and  answered  for 
defendants,  and  of  another  attorney  who  states 
that  he  is  one  of  defendants'  attorneys,  and,  on 
the  hearing,  the  last-named  attorney  produces 
written  authority  to  appear  for  defendants, 
though  such  authority  is  executed  five  days  aft- 
er the  order  is  procured,  it  is  error  to  dismiss  the 
proceedings  on  the  ground  that  no  authorized 
attorney  has  appeared  in  defendants'  behalf. — 
Olmstead  v.  Firth  (Minn.)  61  N.  W.  1017. 
60  Minn.  126. 

[b]  (Minn.;    1895.) 

Where  defendant  is  sued  as  an  individual, 
it  will  not  be  presumed  that  his  attorney  had 
authority  to  consent  to  an  amendment  of  the 
complaint  seeking  to  recover  against  him  as  a 
receiver.— Erskine  v.  Mellrath  (Minn.)  62  N.  W. 
1130. 

60  Minn.  4S5. 

[c]  (Neb.;    1890.) 

An  attorney  employed  to  collect  a  debt 
has  not.  by  \irtue  of  his  general  employment, 
authority  to  release  a  debtor  except  upon  pay- 
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(§  '■>>      '  ■'■ 


im  ni  of  the  Cull  In  money.— 

Smith  v.  .1  W.  19,  IT  Neb.  108. 

Ml      IS.  II.:     1804.) 

A  clii  ul  i-  bound  t.y  the  "f  nia 

attorney,  ii  n  an  affidavit  In  clali 

delivery,  requiring  the  officer  to  take  the  prop- 
ibed  in  ill.-  affidavit  from  defendant, 
r   the   same   to   plaintiff,   though    the 
longed  t.,  a  third  pi 
i  x      McCormick    Harvesting    Mach.    Co. 

is    D.)  61  N.  w .  162 
6  S.  I).  396. 

i     [e]     (S.  I>.:   18050  .      ,         .       .  , 

\  n  i  uthonzed  to  instttuti 

i  in  may  bind  his  client 
...  ol  removing  the  propertj 
adant  to  a   plai  1'ox  v. 

William  Deering  &  Co.  (S.  D.)  64  N.  W.  520. 

§  3.    Conduct  of  litigation. 
|u)     (lo-rrai    1896.) 

Tin-  general  employment  or  an  attorney 

to  prosecute  an  a  ti loea  not   confer  ou   him 

the  power  to  dismiss  it— Rhutasel  v.Rule  (Iowa) 
05  N.  W.   1013. 

IbJ     (Bfinn.j    18»S.) 

Where  an  admission  of  service  of  sum- 
and  complaint  was  made  by  defendants' 

aeys,  and  wis  followed  by  an  answer  in 
terposed  by  tin  same  attorneys,  and  a  trial 
wherein  tin  di  fense  was  conducted  by  them, 
it  is  presumed  that  they  had  special  authority 
to  admit  service,  or  that  defendant  ratified  their 
act  in  so  doing  —Backus  v.  Burke  (Minn.)  05 
N.   W    459 

63  Minn.  272. 

§  4.    Contract      of      employment— Rescis- 
sion. 

(Wis.)    1804.) 

In  an  action  by  a  client  against  her  at- 
torneys  for  money  collected  it  appeared  that 
there  was  a  written  contract  between  them 
eby  the  client  agreed  to  supply  the  dis- 
bursements for  (he  suit,  and  the  attorneys 
ed  to  prosecute  it  for  a  fixed  sum.  Plain 
tiff  advanced  some  money  for  disbursements, 
and  three  years  later,  while  the  suit  was  pend 
inc.  defendants  wrote  for  advances  made  by 
which  shi  was  unable  to  furnish,  and  so 
wrote  defendants.  Defendants  wrote  again, 
■  for  money,  and  were  answered  that 
plaintiff  could  not  send  it.  but,  in  the  event  of 
success,  would  allow  a  stated  amount  in  addi- 
tion to  the  sum  fixed  by  the  contract.  Some 
correspondence  then  followed,  in  which  defend- 
ants claimed  they  were  not  working  under  the 
contract,  and  in  which  plaintiff  insisted  it  was 
si  ill  in  force.  Plaintiff  also  wrote  that,  as  de- 
fendants  were  disposed  to  continue  with  the 
case,  the  question  regarding  the  contract  might 
resl  for  future  settlement.  Nothing  further  was 
said  about  the  contract  till  judgment  was  ren- 
dered for  plaintiff,  though  several  letters  passed 
regarding  the  suit.  Held,  that  the  contract  was 
not  rescinded.  -Sheehy  v.  Duffy  (Wis.)  61  N. 
W.  21K,.  89  Wis.  6. 

$   5.    Notice  to  attorney. 
(Wis.;     1806.) 

A  client  is  not  chargeable  with  notice  of 
facts  which  came  to  the  knowledge  of  the  attor- 
ney while  acting  for  another,  and  which  he  has 
no  right  to  communicate,  or  which,  from  their 
nature,  he  would  conceal. — ilelms  v.  Pabst 
Brewing  Co.,  00  N.  W.  518,  93  Wis.  153. 


ul.   and    who  had    not    held    with    him    tiny    conn 
..r  made  any  in 

hi   the 

State  i.  Lewia  (Iowa)  05  N.  w 


II.   DUTIES  AND  LIABILITIES  OF  AT- 
TORNEY. 

Contempt,  see  "Contempt,"  §  3. 

§   6.    Acting  for  adverse  party. 

[a]     (Iowa:    1805.) 

An    attorney    whose   employment   by   ac- 
cused  was  not  complete,   but  merely  condition 


a 
1 1, 1    (Iowai    (80S.) 

That    an   attorn,...    retained  bj    I 

to  sue  for  a  divorce  wrote  the  wife,  in  answei 

retain    him.    that    he 

i  by  the  husband  tor  the 

Iving  him,   and   advising  her   to  em 
ploj  a  lav.w  r  ami  light  the  case,  is  Sufficient   to 

warrant  the  jury  in  finding' that  the  contract  ol 
employment  between  the  attorney  and  the  bus 
band  was  rescinded  by  the  attorney,  or  that  be 
was  acting  in  bad  faith.  —  Bullis  v.  Easton 
(Iowa)  05  N.  W.  395. 

[c]     I  \i-li.;    1805.) 

The  members  of  a  firm  of  attorneys  can- 
not     represent      ■  ,|  I]  H  .si  I ,  •     side-      |  |  f     Me-      -:ll|ll'    CSUSC 

without    the  knowledge   and   consent  of  the  cli- 
ents.—!       v.  Barnes  (Neb.)  63  N.  W.  39-1. 
Neb.  172. 

§   7.    Proceedings   by  client   for  account- 
ing. 

|  a  I      IIimvii;    1805.) 

\  "iitract  by  an  attorney  who  has  charge 
of  the  interest  Of  heirs  in  an  estate,  with  such 
heirs,  for  the  purchase  of  a  no 
tate  which  they  have  received  in  a  compi  ■ 
negotiated  by  him  with  their  consent,  is  valid,  it 
the  consideration  is  adequate,  and  the  transac- 
tion is  without  concealment  or  fraud  on  his  pan. 
-Mitchell  v.  Colby  (Iowa)  63  N.  W.  769. 

[bj     (Neb.:    is'»i;.i 

In  an  action  for  money  collected  by  de- 
fendants as   attorneys  at  law,   a   recovery   could 
not  be  had  for  damages  resulting  from  an  un- 
authorized appearance  by  defendants  for  plain- 
tiff   in    an    action    entirely    independent    oi 
collection,    whereby    the    court    acquired    juris- 
diction to  and  did  render  judgment  against  plain- 
tiff as  defendant  in  said  action,  in  applicatio 
which  judgment  the  amount  collected   was   or 
dered  to  be  paid  over  by  the  attorneys  in  ; 
nishment  proceeding  against  them  by  the  judg- 
ment  creditor. — Scott  v.   Kirschbaum  (Neb.)   66 
N.  W.  443. 

47  Neb.  331. 

§   8.    Liability  on  agreement  to  pay  costs. 

(Minn.;    1S06.) 

An    attorney   who   induced   his   client    to 
take  an  assignment  of  usurious  notes  ami  chat- 
tel  mortgages  securing  the  same,   i,\    r,  or 
ing  that   they   were  valid,  and  that,  if  the  client 
would  bring  suit  thereon,  and  was  thereby  put 
to   expense,    he    would   reimburse   him   therefor, 
was    liable    to    the   client   for   the   costs   and    ex- 
penses  of   a    suit   on   the   notes   and    mortgages 
wherein  the  mortgagor  obtained  a  judgmi 
StiiuUmever  v.  Lamb  (Minn.)  05  N.  W.  UoO. 
64  Minn.  57. 

§  9.    Frand  and  collusion. 

(Ion  n ;    IWI7.I 

The  original  petition,   in  an  action,   under 
Code.  s  212.  for  collusion  on  the  part  of  an  at- 
torney with  intent  to  deceive  a  court  or  a  party. 
alleged  that  defendant  colluded  with  his  clienl 
to  interpose  a  fictitious  counterclaim  in  an  ac 
tiou  before  a  justice,  so  as  to  enable  the  client 
to  appeal,  and  that  the  case  was  appealed  and 
expenses  incurred  by  plaintiff  on  the  appeal,  but 
did   no!    allege   that   defendant  appeared  for   his 
client  on  the  appeal.     A  demurrer  was  sustain- 
ed, on  the  ground  that  it  did  not  show  tha 
expenses  incurred   hy  plaintiff  were  caus 
defendant's  conduot.    The  amended  petit  io 
leged  that  defendant  appeared  for  his  client  in 
rial  on  appeal.    Held,  that  it  was  error  to 
si  like    out    the    amended    complaint    as    a    mere 
repetition   of    the   original.  —  Krause   v.   Lloyd 
(.Iowa)  69  N.   W.  1062. 
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ID.    DISBARMENT. 

Distinction  between  contempt  and  disbarment 

proceedings,  see  "Contempt,"  §  S. 
Right  i"  jury  trial,  see  "Jury,"  §  26. 

§   10.    Right  to  file  charges. 
(S.  D.:    1897.) 

Aii  application  by  one  attorney  for  leave  to 
file  charges  against  others  for  unprofessional 
conduct  is  barred  where  a  previous  trial  of  the 
same  charges  resulted  in  a  judgment  for  the 
accused,  who  then  filed  counter  charges  against 
the  applicant  for  circulating  false  and  malicious 
charges,  in  which  proceeding  the  latter  was 
found  guilty,  and  his  license  revoked;  no  ap- 
peal being  taken  from  either  judgment. — In  re 
Houghton  (S.  D.)  70  N.  W.  634. 

§   11.    Grounds. 

[a]  (Mich.;    1896.) 

In  disbarment  proceedings,  charges  that 
respondent  was  present  at  the  bedside  of  a  girl 
on  whom  an  abortion  had  been  committed,  for 
the  purpose  of  preventing  her  from  making  an 
ante  mortem  statement;  that  he  directed  who 
should  care  for  her,  forbade  that  any  person 
should  see  her  alone,  and  directed  her  attendant 
not  to  permit  her  to  make  any  statement  con- 
cerning herself,  her  condition,  or  the  cause 
thereof;  and,  as  a  conclusion  of  law,  that  re- 
spondent was  guilty  of  unlawful  and  unprofes- 
sional conduct,  in  that  he  attempted  to  stifle 
evidence  of  the  commission  of  a  crime,  by  pre- 
venting the  ante  mortem  statement, — are  suffi- 
ciently specific,  and  constitute  legal  ground  for 
disbarment.— In  re  Shepard  (Mich.)  67  N.  W. 
971. 

[b]  <N.  D.;    1S95.) 

Where  the  statute  enumerates  grounds  for 
the  disbarment   of  an   attornev.   he  can   be  dis- 
barred on  no  other  grounds. — In  re  Eaton   (N. 
D.)  02  N.  W.  597. 
4  N.  D.  514. 

§   12.    Procedure. 

[a]  (Mich.;    1895.) 

In  disbarment  proceedings  defendant  is 
entitled  to  have  the  evidence  examined  by  the 
court,  so  as  to  receive  an  authoritative  deter- 
mination of  the  falsity  of  the  charges. — In  re 
Chandler  (Mich.)  63  N.  W.  69. 
105  Mich.  235. 

[b]  (Mich.:    1896.) 

An  order  to  show  cause  why  an  attorney 
should  not  be  disbarred  may  issue,  in  the  dis- 
cretion of  the  court,  on  charges  filed  by  the 
prosecuting  attorney,  and  verified  by  him  on  in- 
formation and  belief. — In  re  Shepard  (Mich.)  67 
N.  W.  971. 

[c]  (Mich.;    1896.) 

The  failure  of  the  clerk  to  enter  a  judg- 
ment of  disbarment  does  not  render  the  proceed- 
ings void.— In  re  Shepard  (Mich.)  67  N.  W.  971. 


TV.    COMPENSATION  OF  ATTORNEY. 

Attorney's  fees,  allowance  to  receiver,  see  "Re- 
ceivers,"  §  22. 

in  action  for  divorce,  see  "Divorce,"  §  40. 

in  action  on  injunction  bond,  see  "Injunc- 
tion," §  35. 

in  action  on  policy,  see  "Insurance,"  §  131. 

in  will  contest,  see  "Wills,"  §  31. 

on  foreclosure  under  power,  see  "Mortga- 
ges," §  91. 

on  mortgage  foreclosure,  see  "Mortgages," 

§  67. 

Costs  of  attorney's  services  in  criminal  cases, 
see  "Costs,"  §  39. 

Expert  testimony  as  to  value  of  legal  services, 
see  "Evidence,"  §  61. 


Promise  in  note  to  pay  attorney's  fees,  effect 
on  negotiability,  see  "Negotiable  Instru- 
ments," §§  10,  11. 


1.  IN  GENERAL. 

§    13.    Right  to  compensation 
(Minn.:    1896.) 

Attorneys  for  some  of  the  creditors  of  an 
insolvent  debtor,  who  procured  an  order  allow- 
ing all  creditors  to  share  in  the  distribution  of 
the  assigned  estate  without  filing  releases  (Gen. 
St.  1S94,  §  4249),  are  not  entitled  to  eompensa 
tion  for  their  services  out  of  the  trust  fund,  in 
the  absence  of  a  showing  that  the  estate  was 
benefited  thereby. — In  re  Vetter  (Minn.)  68  N. 
W.  850;    Merrick  v.  Bouness,  Id. 

§   14.    Amount. 

[a]  (Iowa;    1895.) 

In  estimating  the  value  of  attorney's  serv- 
ices it  is  proper  to  consider  the  success  of  the  liti- 
gation without  regard  to  the  ultimate  benefit  to 
the  client.— Stevens  v.  Ellsworth  (Iowa)  63  N. 
W.  683. 

[b]  (Iowa;    1895.) 

The  wealth  of  a  client  cannot  be  consid- 
ered in  determining  the  fees  of  the  attorney. — 
Stevens  v.  Ellsworth  (Iowa)  63  N.  W.  683. 

[c]  (Iowa;    1895.) 

The  fact  that  the  woman  for  whom  an  at- 
torney undertakes  to  have  set  aside  a  divorce  ob- 
tained by  her  husband  had  no  means,  and  that  the 
attorney  relied  on  obtaining  compensation  from 
the  husband,  does  not  affect  the  question  of  how 
much  should  be  recovered  of  the  husband  therefor. 
—Stevens  v.  Ellsworth  (Iowa)  63  N.  W.  683. 
[u]     (Iowa;    1895.) 

Facts  going  to  show  tie  difficulties  to  be 
met  and  overcome  by  an  attorney  in  a  case  are 
properly  included  in  a  question  as  to  the  value 
of  his  services. — Stevens  v.  Ellsworth  (Iowa)  63 
N.  W.  683. 

§   15.   Services  under  assignment  by 

court. 

[a]  (Mich.;    1895.) 

Under  Laws  1893  (Act  No.  96),  provid- 
ing that  attorneys  appointed  in  criminal  cases 
for  defendants  unable  to  procure  counsel  shall 

I mitled  to  receive  from  the  county  treasurer. 

"on  the  certificate  of  the  presiding  judge,"  such 
an  amount  as  the  judge  shall  in  his  discretion 
deem  reasonable  compensation,  not  in  any  case 
exceeding  $5C,  it  is  the  duty  of  the  presiding 
judge  to  fijr  the  amount  of  compensation  in  such 
cases. — Withey  v.  Osceola  Circuit  Judge  (Mich.) 
65  N.  W.  668. 

[b]  (Mich.;    1897.) 

An  attorney  appointed  to  defend  an  in- 
digent prisoner  in  the  trial  court  cannot,  with- 
out an  order  of  the  court,  appeal,  and  enforce 
a  claim  against  a  county  for  fees  and  expenses 
therefor,  under  How.  Ann.  St.  §  9046,  as  amend- 
ed by  Laws  1893,  No.  96,  providing  for  appoint- 
ments by  the  court  of  an  attorney  for  an  in- 
dicted person,  and  section  9047,  providing  that 
such  attorney  shall  not  be  compelled  to  follow 
the  case  in  the  supreme  court,  and,  if  he  does 
so,  may  recover  an  enlarged  compensation.— 
De  Long  v.  Board  of  Sup'rs  of  Muskegon  Coun- 
ty (Mich.)  69  N.  W.  1115. 

§    16.    Contract  for  compensation. 
(Wis.;    1896.) 

In  the  making  of  a  contract  between  an 
attorney  and  one  who  is  not  at  the  time  his 
client,  by  which  the  relation  of  attorney  and 
client  is  created  between  them,  and  the'  serv- 
ices to  be  rendered  and  the  compensation  there- 
for are  stipulated,  the  parties  deal  with  each 
other  at  arm's  length;  and  no  presumption  of 
undue  influence  arises,  requiring  the  attorney 
to  affirmatively  prove  good  faith  and  adequacy 
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of  consideration     Docker]    v.  McLellan  (Wis.) 
07  N.  u  .  ,  3 3 
98  Wis.  381. 

§    17.    Action  for  compensation, 
la]     (Mich.  |    1804.) 

In  ;iu  action  i"  recover  for  professional 
sen  Icei .  e\  idi  aci   ol  plaintiff's  an  at- 

torney ible  to  show  the  value  of  the 

Lungerhausen   v.   Crittenden    (Mich.) 
61  N.  W.  270. 

103  Mich.  173. 
[b]     (Ulch.;    1886.) 

Id   in  action  for  services  rendered  as  attor- 
neys in  thi  of  Ontario,  and  claiming 
asatioD  in  accordance  » itli   the  ra1 

i  i  the  Btatntes  of  Ontario,  where  de- 
fendant contended  thai  there  was  a  special 
agreement  as  to  the  charges  to  be  made,  nn  in- 
struction that,  if  the  jury  found  no  such  agree- 
was  made,  the  plaintiff's  compensation 
would  be  regulated  by  the  statute  of  Ontario, 
was  properly  given. — Dawson  v.Peterson  (Mich.) 
OS  N.  W.  246. 

[C]      (S.  D.;     1884.) 

Iu  the  absence  of  an  express  contract, 
an  attorney  at  law  is  entitled  to  reasonable 
compensation,  and  when  such  attorney  has  tes- 
tified in  liis  own  behalf,  iu  an  action  to  recov- 
er for  his  services,  that  the  same  are  reason- 
ably worth  a  specified  amount,  he  may  be  cross- 
examined  to  Show  that  by  his  carelessness  or 
unskillfulness  the  suit  was  lost,  and  that  his 
services  were  worth  less  than  the  amount 
claimed.— Cranmer  v.  Building  &  Loan  Ass'n 
of  Dakota  (S.  D.)  61  N.  W.  35. 
6  S.  D.  341. 

2.  LIEN. 

§   18.    Lien  of  attorney. 

[a]  (Iowa;   1885.) 

An  attorney  has  no  equitable  lien  for 
services  independent  of  statute.— Ward  v.  Sher- 
bondy  (Iowa)  65  N.  W.  413. 

[b]  (Mich.  |    189G.) 

Where  an  attorney  has  a  lien  for  fees  on  a 
judgment  against  an  officer,  and  brings  an  action 
on  the  debtor's  official  bond  in  the  name  of  the 
judgment  creditors,  plaintiffs  cannot  discontinue 
the  action,  to  the  injury  of  the  attorney,  without 
his  consent. — Heavenrich  v.  Alpena  Circuit  Judge 
t  Mich.)  69  N.  W.  226. 

§   19.    Notice. 
(Neb.;    ISI17.) 

Comp.  St.  c.  43,  §  45,  provides  that  upon 
rendering  judgment  against  the  insurer  in  an 
action  for  a  total  loss  the  court  "shall  allow 
plaintiff  a  reasonable  attorney's  fee,  to  be  tax- 
ed as  part  of  the  costs."  Hrhl,  that  an  indorse- 
ment by  the  clerk  on  the  summons  in  such  an 
action,  that  ujion  defendant's  failure  to  appear 
plaintiff  would  take  judgment  for  a  specified 
amount,  with  "attorneys'  fees  and  costs,"  was 
not  notice  to  the  insurer  of  plaintiff's  attorney's 
claim  of  a  lien  for  fees.— Cobbey  v.  Dorland 
(Neb.)  69  N.  W.  951. 

§   20.    Priority, 
[a]     iluioi:    1895.) 

Code,  §  215,  subd.  3,  gives  an  attorney  a 
lien  for  a  general  balance  of  compensation  on 
money  due  his  client  in  the  bands  of  the  ad- 
verse  party  in  an  action  in  which  he  is  em- 
ployed, from  the  time  written  notice,  stating 
the  amount  and  services,  is  given  such  ad- 
verse party;  subdivision  4  provides  that,  after 
judgment,  the  notice  may  be  given  and  made 
effective  against  the  judgment  debtor  by  enter- 
ing it  in  the  docket  judgment,  opposite' the  en- 
try of  judgment.  Held  that,  where  a  judgment 
requires  the  claim  of  an  intervening  creditor 
of  the  plaintiff  to  be  first  paid  out  of  the  amount 


for  which  plaintiff  lias  Judgment,  the  right  of 
the  creditor  is  si  I  be  lien  of  an  at  tor- 

ney.      Ward   v.   Sberbondy   (IoWO)  66  N.   W.  418 
lb]      (Neb. j    1885.) 

An  bttorney's  lien    for  services  is    sub- 
ordinate  to  the  right  of  the  adverse  party  to 
mi)    proper  Bel  off.  or  oilo-r  available  defenses. 
—Field  v.  Maxwell  (Neb.)  83  N.   U 
44  Neb.  900. 

§   21.    Effect    of    assignment    of    subject- 
niatter. 
(8.  D.J    I  sim.) 

After   judgment    for   plaintiff   in    justice 
court,  his  attorney  perfected  a  lien  for  U  ■ 
againsl    the   judgment   deb  rovided    in 

Comp,  Laws,  §  470,  subd.  4;  and.  after  affirm- 
ance of  the  judgment  on  appeal  to  the  circuit 
court,  an  action  was  brought  By  plaintiff  againsl 
defendant  and  the  sureties  on  bis  appeal  bond. 
Held  that,  by  filing  his  lien,  the  attorney  obtain- 
ed an  interest  both  in  the  judgment  and  in  the 
cause  of  action  on  the  appeal  bond,  which 
not  affected  by  a  subsequent  assignment  of  plain- 
tin's  interest  in  the  judgment  to  one  of  the  de- 
fendant sureties  on  the  bond. — Leighton  v.  Ser- 
veson  (S.  D.)  06  N.  W.  038. 

§  22.   Compromise     and     settlement     by 
parties. 

[a]  (Mich.)    1884.) 

A  discontinuance  of  an  action  for  per- 
sonal injuries  will  not  be  set  aside  because  the 
stipulation  is  filed  without  the  knowledge  or 
consent  of  plaintiff's  attorney.— Voigt  Brewery 
Co.  v.  Donovau  (Mich.)  01  N.  W.  343. 
103  Mich.  190. 

[b]  (Neb.;    1805.) 

An  action  for  specific  performance  of  a 
contract  was  compromised  after  trial  and  appeal, 
a  third  party  purchasing  the  interest  of  plaintiff. 
Defendant,  for  a  valuable  consideration,  became 
entitled  to  be  released  from  all  obligations  by 
virtue  of  such  contract.  After  a  dismissal  filed 
by  the  party  who  succeeded  to  the  interest  of 
plaintiff,  the  attorney  for  plaintiff  filed  a  lien 
for  fees  in  conducting  the  suit:  also  a  petition 
asking  to  be  allowed  to  intervene  and  pro- 
the  appeal,  unless  such  fees  were  paid.  Held 
that,  as  plaintiff's  right  against  defendant  had 
been  extinguished  before  the  lien  was  filed,  there 
was  nothing  to  which  it  could  attach  remaining 
in  the  hands  of  defendant,  and  defendant  was 
entitled  to  have  the  cause  dismissed. — Sheedy  v. 
McMurtry  (Neb.)  63  N.  W.  21. 
44  Neb.  499. 

§   23.    Protection  against  set-off. 

[a]  (Minn.;    189(1.) 

Pending  an  appeal  in  the  district  court 
from  a  taxation  of  costs  against  plaintiff,  de- 
fendant applied,  on  motion,  to  set  off  the  judg- 
ment for  costs  against  a  judgment  against  him 
in  plaintiff's  favor.  Held  that,  as  against  plain- 
tiff's attorneys,  who  had  previously  given  no- 
tice of  their  lien  on  the  judgment,  it  was  a 
proper  exercise  of  discretion  for  the  court  to 
deny  the  motion. — Lindholm  v.  Itasca  Lumber 
Co.  (Minn.)  65  N.  W.  931. 
64  Minn.  46. 

[b]  (S.  D.;    1896.) 

A  judgment  on  appeal  for  costs  against 
the  plaintiff  may  be  set  off  pro  tauto  against  a 
similar  judgment  in  the  same  action  in  plaintiff's 
favor,  without  regard  to  the  lien  of  the  attorney. 
—Lindsay  v.  Pettigrew  (S.  D.)  66  N.  W.  321. 


AUDIT. 

Of   claims   against   city,    see   "Municipal    Corpo- 
rations."  S    1  oi. 
against  county,  see  "Counties,"  jj  47. 
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See  "Reference." 
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AUTREFOIS  ACQUIT  AND  CONVICT. 


AUSTRALIAN  BALLOT  LAW. 

See  "Elections  and  Voters,"  §  10. 

AUTHENTICATION. 

Of  record  on  appeal,  see  "Appeal,"  §§  112-115; 
"Criminal  Law,"  §  207. 


See  "Criminal  Law,"  §§  30-37. 


AVOIDANCE. 

Of  contract  by  infants,  see  "Infancy,"  §  3. 
by  insane  person,  see  "Insanity,"  §  6. 


AWARD. 

See  "Arbitration  and  Award." 
In  condemnation  proceedings,  see  "Eminent  Do- 
main," §§  28-32. 


B. 


BAGGAGE. 

See  "Carriers,"  §  71. 

BAIL. 

Affidavit  to  hold  to  bail,  see  "Arrest,"  §  2. 
Power  of  court  commissioners,  see  "Court  Com- 
missioners." 

§  1.   Right  to  bail. 

[a]  (Iowa;    1894.) 

Where  a  conviction  of  murder  in  the  sec- 
ond degree  has  been  reversed  on  appeal,  the  de- 
fendant is  not  precluded  from  admission  to 
bail,  under  McClain's  Code,  §  5489,  providing 
that  "no  person  convicted  of  murder  shall  be 
admitted  to  bail." — State  v.  Helm  (Iowa)  61  N. 
W.  246. 

92  Iowa,  540. 

[b]  (Mich.;    1895.) 

Const,  art.  6,  §  29,  provides  that  all 
persons  shall  before  conviction  be  bailable  except 
for  murder  and  treason.  2  How.  Ann.  St.  § 
9479.  authorizes  justices  of  the  peace  to  let  to 
bail  in  all  cases  where  the  punishment  for  the 
offenses  charged  shall  be  less  than  imprisonment 
for  life.  Held,  that  a  justice  may  admit  to  bail 
a  person  charged  with  rape,  the  punishment  for 
which  is  imprisonment  for  life  or  any  number  of 
years.— People  v.  Burwell  (Mich.)  63  N.  W.  986. 

§   2.    Recognizance  on  appeal, 
la]     (Neb.;   1894.) 

A  recognizance  for  an  appeal  from  a  con- 
viction before  a  justice  of  the  peace  is  invalid 
if  the  court  before  which  the  prisoner  is  to  ap- 
pear is  not  stated.— Pill  v.  State  (Neb.)  61  N. 
W.  96,  43  Neb.  23. 
[b]     (N.  D.;    1895.) 

An    order,    after    sentence,    that    the    bail 
should   remain   valid    as    a    recognizance   given 
after  conviction  and  after  a  writ  of  error,  was 
void.— In  re  Markuson  (N.  D.)  64  N.  W.  989. 
5  N.  D.  180. 

§   3.    Liability  on  bond, 
[a]     (Micb.;    1895.) 

The  sureties  on  the  recognizance  of  a 
person  charged  with  crime  are  not  discharged 
by  a  continuance  of  the  case  at  the  term  at 
which  the  principal  was  required  to  appear. — 
People  v.  Hanaw  (Mich.)  64  N.  W.  328. 
lb]    (Micb.;    1S95.) 

An  information,  in  one  count,  charged 
G.  with  feloniously  breaking  and  entering,  in 


the  nighttime,  a  shop  not  adjoining  to  or  occu- 
pied with  a  dwelling  house,  with  intent  to  com- 
mit larceny;  and,  in  the  second  count,  with  lar- 
ceny. He  gave  in  the  same  court  a  bond  "to 
answer  to  an  information  on  file  against  him 
for  burglary."  Meld,  that  the  bond  was  not 
void  for  misnomer  of  the  offense  charged,  under 
2  How.  Ann.  St.  §  9485,  providing  that  no  ac- 
tion on  any  recognizance  shall  be  defeated  by 
any  defect  in  the  form  of  the  bond. — People  v. 
Hanaw  (Mich.)  64  N.  W.  328. 

[c]     (S.  D.;    1895.) 

Where  one  released  on  bail  procures  a 
continuance,  and  then  fails  to  appear  at  the 
term  to  which  the  case  is  continued,  his  recog- 
nizance may  be  forfeited,  and  his  sureties  held 
liable  thereon— State  v.  Breen  (S.  D.)  62  N.  W. 
135. 

6  S.  D.  537. 


4. 


Surrender  of  accused. 


(Iowa;    1895.) 

Code,  §  45S7,  provides  that  on  appeal  de- 
fendant must  be  admitted  to  bail,  conditioned: 
(1)  If  the  appeal  be  from  a  fine,  that  he  will 
pay  the  same  if  required  to  do  so;  (2)  if  from 
imprisonment,  that  he  will  surrender  himself  in 
execution.  Held,  that  a  bond  on  appeal  from 
a  fine,  and  imprisonment  until  paid,  conditioned 
for  the  payment  of  the  fine  and  the  surrender 
of  defendant,  was  not  discharged  by  the  sur- 
render and  imprisonment  of  defendant. — State 
v.  Meier  (Iowa)  65  N.  W.  316. 

§   5.    Forfeiture — Judgment. 

(Mich.;    1895.) 

Under  How.  Ann.  St.  §  8457,  providing 
that  in  case  of  forfeiture  of  bail  the  judgment 
shall  be  for  the  amount  of  the  penalty  of  the 
recognizance,  it  is  error  to  give  judgment  for 
interest  from  the  date  of  forfeiture. — People  v. 
Hanaw  (Mich.)  64  N.  W.  328. 

§  6.   Action  on  recognizance, 
fa]     (Iowa;   1895.) 

Where  a  bond  on  appeal  from  a  judg- 
ment imposing  a  fine  and  imprisonment  until 
the  fine  was  paid  was  conditioned  for  payment 
of  the  fine  and  surrender  of  defendant,  the  fact 
that  after  defendant  surrendered  himself  the 
governor  suspended  that  part  of  the  sentence 
imposing  imprisonment  did  not  preclude  the 
state  from  suing  on  the  bond  to  recover  the  fine. 
—State  v.  Meier  (Iowa)  65  N.  W.  316. 

£b]     (S.  D.;    1896.) 

Since  Comp.  Laws,  §  4872,  provides  that 
a  trustee  of  an  express  trust  shall  be  construed 
to   include   a   person   with   whom,   or   in   whose 
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name,  the  com  i  i  ide  for  tin 

anothi  i  proper  p  i  i  on  » 

defaulted  bail  i I  executed  to  the  Btate  under 

u  r608,  though  the  m j .  «  hen  i  ■ 

on   the   bond,   belongs   i  i   the  county.    S 
Newaon  (S.  DJ  66  N.  \V.  168. 


BAILMENT. 

See,  also,  "Agistment";  "Carriers";  "Dep 
rii-s";    "Innkeepers";    ••-Livery    Stable    Keep- 
ers"; "Pledge";  "Warehousemen." 
Deposit  of  grain  in  warehouse,  sec  "Warehouse- 
men," §  3. 

ipel  hi  bailee  to  deny  bailor's  title,  see  "Es- 
pel,"  §  30. 

ilitj    of    earner   as   gratuitous    bailee,   see 
••(  larriers,"  S  11. 

—  of  innkeepers  for  deposits,  see  "Inukeep- 
ers." 

§   1.    In  general. 
I  n  I     lluivu;    1KOO.) 

A  portion  of  certain  goods  destroyed  by  fire 
negligently  set  was  held  by  the  plaintiff  on  com- 
mission under  contracts  with  the  manufacturers. 
Held,  that  plaintiff  had  such  an  interest  there- 
in as  bailee  as  entitled  him  to  recover  for  their 
loss.— Allen  7.  Barrett  (Iowa)  69  N.  W.  272. 

[b]     (Minn.;    1895.) 

A  lienholder  cannot  defeat  an  action  of 
replevin  by  the  owner  of  the  property,  without 
proving  the   amount   of   his   lien.  —  Shearer    v. 
Gunderson  iMinn.i  03  N.  W.  103. 
60  Minn.  525. 

§   2.    The   contract — Bailment   or   sale. 

(Iowa.:    1897.) 

A  contract  between  manufacturer  and 
dealer  provided  that  goods  shipped  to  the  latter 
should  remain  the  property  of  the  former  till 
si. M,  the  money  and  notes  received  on  sales  to 
be  held  by  the  consignee  as  collateral  security 
to  his  debt  to  the  consignor,  to  whom  the  sales 
notes  were  to  be  made  payable;  that  the  con- 
signee should  sell  the  goods  at  a  reasonable 
profit,  within  a  specified  time,  advance  at  time 
of  shipment  one-third  the  price  in  cash,  and 
give  his  notes  for  the  balance,  or,  at  his  op- 
tion, execute  his  notes  for  full  price;  that  the 
proceeds  of  sales  should  be  applied  to  the  con- 
signee's account,  but  that  he  might  take  up  any 
Of  his  notes,  either  by  cash  or  by  sale  notes,  on 
such  terms  as  might  be  agreed  on,  the  sale  notes 
to  be  guarantied  by  him;  that  goods  remaining 
at  end  of  season,  and  accepted  by  the  consignor, 
should  be  credited  on  the  consignee's  account; 
that  the  latter  could  appropriate  proceeds  after 
the  consignor  was  fully  paid;  that  no  goods 
should  lie  returned  without  the  consignor's  or- 
der; that  said  consignor  carried  no  goods  in 
hands  of  customers:  and  that  the  consignee 
must  look  to  carrier  for  all  loss  or  damage. 
Subsequent  correspondence  showed  that  the 
consignor  recognized  the  consignee  as  his  debt- 
or. Held  not  a  contract  of  bailment,  but  of  sale. 
— Norwegian  Plow  Co.  v.  Clark  (Iowa)  70  N.  W. 
SOS. 

See,  also,  "Sale,"  §  6. 

§  3.   Liability  of  bailee. 

<Neb.;    1890.) 

A  bailee  who  contracts  to  keep  the  property 
in  a  particular  place  is  not  discharged  from  dam- 
ages resulting  from  his  failure  to  do  so  because 
he  was  compelled  to  remove  it  by  the  owner  of 
the  place  designated.— Butler  v.  Greene  (Neb.) 
OS  N.  W.  406. 

§   4.   Negligence. 

[a]     (Iowa;    1895. > 

The  maker  of  a  note,  and  plaintiff,   who 
was  surety  thereon,  delivered  money  to  defend- 


ant,  who  I  finally  taken  the  note  as  agent 

ol  one  8.,  with  which  to  take  il  up,  and  in 
sideration    of    which    pluii  tiff,    to    defendant's 
knowledge,   released  a  mortgage  given  by   die 
ui    the  bo 
thai   where  defendant   turned  the  m 
hi  1 1-  to    his    principal   with  [uiry  as   to 

win  tier  he  still  had  lie-  note,  and   the  principal, 

on  account  of  having  d  the  same,  re 

turns  the  money  to  the  maker,  defendant  is  Us 
ble  to  plaintiff  for  the  sum   be  is  required  to 

pay  as  surety.—  Jones  v.  Foreman  (Iowa)  61  N. 
W.  846. 

93  Iowa,  108. 

[b]  (Iowa;    1895.) 

A   '  I. ihs,..  ii.  a  lease  of  personal  prop 
providing    that    at    its    termination     I 
should    "return   said   property   in   as   good   eondi 
tion  as  it  Bow  is,  usual  wear  exci 

the  lessee  liable   in  damages, 

property  has  been  destroyed  by  lire  without 

on  his  part.— Seevers  v.  Gabel  (Iowa)  62  N.  W 

669 

[c]  (Iowa;    18»7.) 

By  .in  agreement  between  S.  and  M.,  two 
notes  owned  by  S.  were  deposited  with  a  bank 
as  security  for  a  debt  of  $49,  due  by  8.  to  M., 
to  be  returned  to  S.  on  the  payment  of  Buck 
sum  to  M.  The  cashier  gave  M.  a  receipt  |., 
the  notes,  "to  be  released  on  pny  im-ni 
S."  Such  cashier  knew  the  condition  im  whicl. 
the  notes  had  been  deposited1.  //••'■'  that,  where 
the  cashier  and  bank  delivered  such  notes  t.,  M. 

On  his  returning  such  receipt,  they  were  liable 
to  S.  therefor,  though  they  acted  gratuitously 
in  the  matter. — Serry  v.  Knepper  (Iowa)  7u  N 
W.  601. 

|d)     (Mien.;    1890.) 

Defendant  wrote  to  plaintiffs:  "I  have  a 
customer  for  a  diamond.  Send  me  some.  *  *  * 
I  may  have  to  keep  them  for  ten  days  or  two 
weeks."  Plaintiffs  forwarded  a  number  of 
stones,  with  a  memorandum  thereof  which  re- 
cited, "These  goods  belong  to  us  till  paid  for." 
Soon  after  defendant  received  the  stones,  they 
were  stolen  from  him;  and,  in  his  letter  to  plain- 
tiffs informing  them  of  the  thef(.  he  asked  them 
to  send  duplicate  bills,  telling  them  not  to  be 
alarmed,  as  he  would  pay  every  cent  he 
them.  Bold,  that  the  transaction  was  a  bail- 
ment for  the  mutual  advantage  of  both  par 
ties,  and  hence  defendant  was  not  liable  for  the 
loss  unless  he  failed  to  use  ordinary  care. — 
Knights  v.  Piella  (Mich.)  69  N.  W.  92. 

[e]     (Xel).;    189C.) 

The  hirer  of  a  team  is  liable  to  the  owner 
for  want  of  ordinary  care  in  the  use  of  the  team. 
— Purnell  v.  Miner  (Neb.)  68  N.  W.  942. 

§   5.    Action   by   bailor   against   bailee. 

[a]  (Miob.;    1890.) 

In  an  action  by  a  bailor  against  a  bailee  to 
recover  the  value  of  goods  which  the  latter  re- 
fused to  redeliver,  defendant  may  show,  under 
the  general  issue,  that  the  property  was  stolen 
from  him  without  negligence  on  his  part. — 
Knights  v.  Piella  (Mich.)  69  N.  W.  92. 

[b]  (Mlcb.;    1896.) 

When  defendant,  in  an  action  against  a 
bailee  to  recover  the  value  of  goods  which  he  re- 
fused to  deliver,  shows  that  his  refusal  was  due 
to  the  loss  of  the  goods  by  theft,  the  burden  is  on 
plaintiff  to  prove  negligence  on  defendant's  part. 
—Knights  v.  Piella  (Mich.)  69  N.  W.  92. 

§   6.    Action     for     possession     by     bailee 
against   owner. 
(Minn.;   1895.) 

A  bailee  entitled  to  the  possession  of  the 
property  for  a  specific  time  and  purpose  may 
recover  the  value  of  his  special  interest,  against 
the  owner,  who  took  possession  before  the  ex- 
piration of  such  time. — Engel  v.  Scott  &  llollis- 
ter  Lumber  Co.  (Minn.)  61  N.  W.  825. 
60  Minn.  39. 
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BALLOTS. 

See  "Elections  and  Voters,"  §§  10-14. 

BANKRUPTCY. 

See,  also,  "Assignment  for  Benefit  of  Credit- 
ors"; "Composition  with  Creditors";  "Insol- 
vency." 

(Mich.;    1894.) 

A  deed  of  land  by  a  bankrupt's  assignee, 
purporting  to  convey  only  the  bankrupt's  in- 
uitst,  conveys  subject  to  all  equities  which  ex- 
isted against  the  bankrupt. — De  Mey  v.  Defer 
(Mich.)  61  N.  W.  524. 
103  Mich.  239. 


BANKS  AND  BANKING. 

I.  IN  GENERAL,  §§  1-7. 
II.  DErOSITS,  §§  8-17. 

COLLECTIONS,  §§  18-23. 


Ill 
IV 


OFFICERS,  §§  24-27. 


V.  INSOLVENCY,  §§  28-39. 
VI.  NATIONAL  BANKS,  §§  40, 


41. 


Assessment  of  stock  in  name  of  owner,  see 
"Taxation,"  §  31. 

Banks  as  depositaries  of  public  funds,  see  "De- 
positaries," §  2. 

Chicks,  see  "Negotiable  Instruments,"  §§  60-62. 

Corporation  succeeding  to  business  of  bank,  as- 
sumption of  bank's  debts,  see  "Corporations," 
§  24. 

Effect  of  check  or  draft  of  assignment,  see  "As- 
signment," §  10. 

Embezzlement  by  bank  officer,  see  "Embezzle- 
ment," §  4. 

Taxation,  see  "Taxation,"  §  12. 

I.    IN  GENERAL. 

§   1.    Capital   stock, 
la]     (Mich.;    1896.) 

A  purchaser  of  registered  bank  stock  cannot 
compel  a  transfer  of  the  stock  on  the  books  of  the 
bank,  where  the  former  owners  are  members  of  a 
firm  which  is  indebted  to  the  bank,  as  3  How. 
Ann.  St.  §  3208a8,  provides  that  no  transfer  of 
stock  shall  be  valid  against  a  bank  so  long  as  the 
registered  holder  thereof  is  indebted  to  the 
bank.— Citizens'  State  Bank  of  Monroeville, 
Ind.,  v.  Kalamazoo  County  Bank  (Mich.)  69  N. 
W.  663. 

[b]     (Mich.;    1896.) 

The  lieu  in  favor  of  a  bank  on  the  stock  of 
registered  holders  to  the  extent  of  any  debt  due 
from  such  holders  (3  How.  Ann.  St.  §  32USaS)  is 
not  waived  by  the  by-law  of  a  bank  which  pro- 
vides that  holders  of  stock  desiring  to  sell  shall 
give  the  bank  an  option  to  purchase;  that  if  it 
fails  to  do  so  "at  the  expiration  of  ten  days'  time, 
the  stockholders  may  sell  at  pleasure." — Citi- 
zens' State  Bank  of  Monroeville,  Ind.,  v.  Kala- 
mazoo County  Bank  (Mich.)  69  N.  W.  663. 

[cl     (Mich.;    1896.) 

Where  no  demand  has  been  made  on  a  bank 
for  a  trausfer  of  stock  till  the  stockholder's  in- 
debtedness to  the  bank  has  matured,  the  bank 
may  refuse  to  transfer  ou  its  books  the  certifi- 
cate of  stock,  which  had  theretofore  been 
pledged  to  a  third  person,  and  for  the  stockhold- 
er's unpaid  indebtedness  may  claim  a  superior 
lien,  under  3  How.  Ann.  St.  §  3208aS,  which 
provides,  among  other  things,  that  "no  transfer 
of  stock  shall  be  valid  against  a  bank  so  long 
as  the  registered  holder  thereof  shall  be  liable 
as  to  the  bank  for  any  debt  due  and  unpaid." — 
Michigan  Trust  Co.  v.  State  Bank  of  Michigan 
(Mich.)  GO  N.  W.  645. 


[d]     (Mian.;    1894.) 

Where  a  part  of  an  increase  of  capital 
stock  of  a  bank  was  purchased  by  the  president, 
and  paid  for  with  city  funds  deposited  in  other 
banks  in  his  name  as  city  treasurer,  such  stock 
is  not  absolutely  void,  though  Gen.  St.  1878,  c. 
33,  §  18,  as  amended  by  Gen.  Laws  1881.  c. 
77,  §  3,  provides  that  "no  increase  of  capital 
stock  shall  be  valid  until  the  whole  amount  of 
the  increase  proposed  is  paid  in  cash." — Dunn  v. 
State  Bank  (Minn.)  61  N.  W.  27. 
59  Minn.  221. 

§  2.    National  bank  reorganized  as  state 
bank. 
(Mich.;    1895.) 

Under  3  How.  Ann.  St.  §  320Sb6,  au- 
thorizing the  reorganization  of  a  national  bank 
as  a  state  bank,  and  providing  that  "all  assets 
of  said  dissolved  national  bank  shall,  by  act  of 
law,  be  vested  in  and  become  the  property  of 
such  state  bank,"  etc.,  where  a  national  bank 
is  reorganized  into  a  state  bank,  which  takes 
all  its  paper,  assumes  all  its  liabilities,  and  con- 
tinues the  same  board  of  directors,  the  state 
bank  retains  the  identity  of  the  national  bank  so 
that  it  may  enforce  a  written  authority  held  by 
such  bank  for  the  indorsement  of  commprcial 
paper.  —  First  Commercial  Bank  t.  Talbert 
(Mich.)  61  N.  W.  SS8. 

103  Mich.  625. 

§   3.    Power     of     legislature — Submitting 
questions  to  people, 
la]     (Iowa;   1897.) 

Const,  art.  8,  §  5,  requiring  all  acts  and 
amendments  thereto,  authorizing  and  creating 
corporations  with  banking  powers,  to  be  first 
submitted  to  a  vote  of  the  people,  relates  only 
to  banks  of  issue,  and  not  to  those  organized 
under  the  general  incorporation  act  (Code,  c.  1, 
tit.  9),  of  which  Acts  ISth  Gen.  Assem.  c.  208. 
fixing  the  liability  of  stockholders,  is  an  amend- 
ment.—State  v.  Union  Stock  Yards  State  Bank 
(Iowa)  70  N.  W.  752. 
[b]     (Wis.;   1895.) 

Rev.  St.  1878.  §  4541,  providing  that  any 
officer  or  agent  of  any  bank  or  institution,  or  of 
any  person,  company,  or  corporation  engaged  in 
whole  or  in  part  in  banking,  or  any  person  en- 
gaged in  such  business  in  whole  or  in  part,  win, 
shall  accept  on  deposit,  or  for  safe-keeping,  or 
to  loan,  any  money,  or  any  paper  for  collection, 
when  he  knows,  or  has  good  reason  to  know, 
that  such  bank,  company,  corporation,  or  per- 
son is  unsafe  or  insolvent,  shall  be  punished, 
etc.,  does  not  impair  any  banking  right,  and  is 
therefore  within  the  enacting  power  of  the  legis- 
lature, and  does  not  require  the  vote  of  the  peo- 
ple provided  by  Const,  art.  11,  §  5. — In  re  Koet- 
ting  (Wis.)  62  N.  W.  622. 
90  Wis.  166. 

§  4.    Powers. 
(Mich.;    1895.) 

Under  1  How.  Ann.  St.  §  3142,  3  How. 
Ann.  St.  §  3208b,  providing  that  it  shall  bo  law- 
ful for  banks  to  purchase,  hold,  and  convey 
real  estate  mortgaged  to  them  in  good  faith,  and 
such  as  it  shall  purchase  at  sale  uuder  decrees 
or  mortgage  foreclosures  under  securities  held 
by  them,  a  bank  can  foreclose  a  mortgage  by 
advertisement. — Gage  v.  Sanborn  (Mich.)  64  N. 
W.  32. 

§   5.    Liability  in  general. 

(Iowa;    1895.) 

R.,  who  was  engaged  in  shipping  stock, 
I  drew  on  a  firm  through  a  bank,  and  the  latter 
forwarded  the  drafts  for  collection  with  a  letter 
to  the  firm,  stating  that  "R.  has  drawn  on  you 
to-day  for  $2,230.  Will  ship  you  next  Monday 
night  one  carload  of  hogs  and  cattle."  The  draft 
was  collected,  but  sufficient  stock  was  not  for- 
warded to  balance  it.  The  linn  knew  that  the 
bank  was  engaged  in  banking  business  exclusive- 
I  ly,  and  also  the  nature  of  R.'s  business.     Held, 
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thai  thi    bai  I  I 

the  draft    Littleton  v.  People's  Bunk  (lov. 

N.  W.  I 

§   6.    Discounts. 

Oll.-li.l      IMir.,1 

Defendant  bank,  in  reply  to  the  request 
of  plaintiff  banb  for  good  paper  indorsed  by 
s . •  1 1 1  it  "for  discount  mid  returns" 
a  90  days'  note  of  ordinary  discount  paper 
form,  indorsed  by  itself.  The  cashier  te 
,m  the  first  trial  that  the  original  note  was  re- 
discounted  paper,  and  that  this  wan  the  bank's 
usual  method  of  having  paper  rediscounted. 
(in  the  second  trial  he  and  one  of  the  bookkeep- 
ers testified  that  the  books  of  the  ban!  do  not 
slinw  that  defendant  discounted  it  before  trans 
;  H  to  plaintiff.  Defendant  had  the  re- 
newal nuti  edited  every  90  days,  and  for- 
warded the  discount  to  plaintiff.  Hew,  that  the 
note  was  rediscounted  paper.— First  Nat.  Bank 
v.  Stone  (Mich.)  64  N.  \Y.  487. 

§  7.    Trust  companies, 
la]     (Minn.;    is:,.'..) 

An  annuity,  safe-deposit,  and  trust  com- 
pany organized   under  (leu.    St.    1N9I,    §  2S41    et 

sea.,  is  not  a  corporation  "embracing  banking 
privileges, "   within    Const,   art.   10,    S    1,    which 

refers  only  to  banks  of  issue  or  circulation, 
provided  tor  in  article  9.  $  13.  and  hence  its 
Stockholders  are  liable  under  article  10.  §  3, 
fur  corporate  debts  to  the  amount  of  stuck 
owned  by  them.— International  Trust  Co.  v. 
American  Loan  &  Trust  Co.  (Minn.)  Go  N.  W. 
TS,  62  .Minn.  501. 

[b]     (Vim,.;    L895.) 

Where  a  trust  company,  having  charge 
of  several  trust  funds  belonging  to  separate 
estates  and  parties,  used  in  its  private  business 
part  thereof,  and  its  cash  balance  on  hand  was 
made  up  of  money  belonging  to  all  the  funds 
commingled,  for  the  purpose  of  ascertaining  how 
much  money  belonging  to  any  particular  fund 
it  so  used,  only  that  fund's  proportionate  part  of 
the  cash  on  hand  could  be  d  lucted  from  the 
cash  balance  due  it. — St.  Paul  Trust  Co.  v. 
Kittson  (Minn.)  65  N.  W.  74.  62  Minn.  408; 
Kittson  y.  St,  Paul  Trust  Co..  Id. 


n.   DEPOSITS. 

Receiving  deposits  after  insolvency,  see  post,  §§ 
33-36. 

Set-off  of  deposit  against  claim  by  assignee  in 
insolvency,  see  post.  §  29. 

Presentment  and  payment  of  checks,  see  "Ne- 
gotiable Instruments,"  §  62. 

§  8.    Creating  agency. 

(Mich.;    1894.) 

Plaintiff  left  with  a  bank  certain  mort- 
gages, with  instructions  that  the  money  re- 
ceived thereon  was  not  to  be  credited  to  his 
account,  but  that  the  bank  should  immediately 
notify  him,  so  that  he  could  withdraw  the  same. 
Checks  were  given  in  payment,  and,  the  money, 
when  received,  was  credited  to  a  fictitious  ac- 
count. Held,  that  the  bank  received  the  money 
as  plaintiff's  agent,  and  not  in  such  a  way  as  to 
create  the  relation  of  debtor  and  creditor  be- 
tween them. — In  re  Johnson  (Mich.)  61  X.  W. 
;;.YJ.  in.".  Mich.  109;  Sherwood  v.  Central  Mich- 
igan Savings  Bank,  Id. 

§  9.    In  savings  bank. 
(Mich.;    1S9C.) 

A  by-law  of  a  savings  bank,  which  is  or- 
ganized tinder  the  general  banking  laws,  and 
which  is  required  by  statute  to  have  capita! 
stock  and  stockholders,  providing  that  the  bank 
shall  not  be  liable  to  a  depositor  for  payments 
of  the  moneys  deposited  to  the  holder  of  his 
pass  book,  though  it  should  be  stolen  from  the 
depositor,  is  not  binding  on  the  depositor,  unless 
he  has  notice  thereof;   Pub.  Laws  1SS7,  p.  233, 


ig  thai  deposits  shall  be  paid  to  the  do- 

IOr     111—     |h   : 
i  . .    r.  ink  (Mich.)  08  N,  W. 

lis. 

■    10.    Trust  fnnds. 

|a|    (Iowa  |    1890.) 

A    mortgagor   Of  cattle  sold   them   with   the 

consent  or  the  oral  tgagee,  and  deposited  the 

'  Credit  in  a  bank, 

which  was  a  second  n  ind  applied  the 

money  to  the  payment  <>(  the  debt  due  to  the 
bank.     Trior  to  the  sale  the  mortgagor  agreed 
with  the  first  mortgagee  thai   the  proceeds  of 
le  should  In  lie  bank  to  he  ap] 

on  the  tirst  mortgage,    ihiii,  thai  the 

the  bank  officers  knew  of  the  first  mortgage,  and 

of  Its  priority,  and  that  such  mortgage  wa- 

paid  when  the  cattle  were  sold,   was  not  such 

notice  to  the   bank   of  the  agreement   bel 

the  mortgagor  and  the  tirst  mortgagee  a-   would 

charge  it  with  a  knowledge  Of  tl. 

tor  of   the   fund.    Smith   v.   Crawford   County 

State  Bank  (Iowa)  68  X.  \V.  690. 

lb]    (Neb.i    1890.) 

\\  hen  a  commission  merchant  deposits 
in  bank  money  realized  from  the  sale  of  live 
stock  consigned  to  him.  at  a  time  when  hi 
count  at  the  hank  is  overdrawn,  the  hank  is  ac- 
countable to  the  consignor,  regardless  of  the 
question  of  notice  and  cannot  apply  the  deposit 
in   satisfaction  of  the  consignees  indebtedness, 

Cady  v.  South  Omaha  Xai.  Bank  (Neb.)  65  N. 
\V.  906,  46  Neb.  756. 

Bights  after  insolvency,  see  post,  §  28. 

§   11.    Repayment  and  right  of  recovery. 

(S.  D.:    1895.) 

Pending  a  motion  to  set  aside  a  default 
judgment,  the  sheriff  levied  on  funds  in  the  de- 
fendant hank  under  the  judgment,  satisfied  the 
judgment,  and  deposited  the  funds  in  his  own 
name  in  the  bank,  taking  the  usual  negotiable 
certificate  of  deposit  therefor,  which  he  imme- 
diately transferred  by  indorsement  to  plaintiff. 
Plaintiff  deposited  the  fund  in  his  own  name, 
subject  to  check,  and  drew  a  check  tin 
which  the  bank  paid,  and  afterwards  the  judg- 
ment was  set  aside.  Held,  that  the  Dank  could 
not  withhold  the  money  from  plaintiff,  nor  as- 
sert that  it  was  deposited  in  plaintiff's  name  on 
behalf  of  the  judgment  creditor.— Martin  v. 
Minnekahta  State  Bank  (S.  D.)  64  N.  W.  127. 

§   12.    Application    of    deposits    to    debts 
due  bank. 

|a)     (Neb.)    189G.) 

M  hen  a  customer  of  a  bank  who  has 
overdrawn  his  account  makes  a  deposit,  the 
presumption  is,  in  the  absence  of  evidence,  that 
the  deposit  was  general,  and  was  made  and  re- 
ceived towards  the  payment  of  the  overdraft.— 
Nichols  v.  State,  65  N.  W.  774,  46  Neb.  715. 
[bj     (Neb.;    1S9G.) 

When  a  commission  merchant  deposits  in 
a  bank  money  realized  from  the  sale  of  live 
stock  consigned  to  him,  at  a  time  when  his 
account  at  the  bank  is  overdrawn,  the  bank  is 
accountable  to  the  consignor,  regardless  of  the 
question  of  notice,  and  accordingly  cannot  apply 
the  deposit  in  satisfaction  of  the  merchant's 
indebtedness.— Cady  v.  South  Omaha  Nat.  Bank 
(Neb.)  68  N.  W.  358. 


§   13. 


Set-offs. 


[a]     (lovrn;    1S9C.) 

A  hank  has  the  right  to  set  off  a  note  owing 

to  it  by  an  insolvent  depositor,  though  not  due, 

against    the    depositor's    account.— Thomas     v. 

Exchange  Bank  of  Angus  (Iowa)  68  N.  W.  780. 

lb]     (Iowa;    1S9G.) 

rjnder  Cede  1S73,  §§  20S7,  2546,  an  action 
by  the  assignee  of  an  open  account  is  subject  to 
all  defenses,  counterclaims,  or  causes  of  action, 
whether  matured  or  not,  if  matured  when  plead- 
ed, existing  in  favor  of  the  defendant  :Jid  against 
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the  assignor  before  notice  of  the  assignment; 
and  a  bank  may  set  off  a  note  of  a  depositor  in 
its  favor  in  an  action  against  it  on  a  check  or 
draft  drawn  bv  such  depositor,  of  which  it  had 
no  notice  until  after  it  learned  of  the  drawer  s 
insolvency.— Thomas  v.  Exchange  Bank  of  An- 
gus (Iowa)  68  N.  W.  780. 

[c]     (Minn.;    1897.)  , 

Where  a  bank  made  a  loan  secured  by  in- 
dorsed notes,  on  insolvency  of  the  borrower  it 
could  set  off  the  loan  against  a  deposit,  though 
the  loan  was  not  due  when  the  borrower  made 
an  assignment.— Stolze  v.  Bank  of  Minnesota 
(Minn.)  69  N.  W.  813. 

§    14.    Certificates  of  deposit. 

[a]  (Wis.;    1805.) 

Where  plaintiff,  an  illiterate  man,  ac- 
cepted a  certificate  of  deposit  of  $200,  and  $100 
in  cash,  in  lieu  of  a  certificate  of  $400  on  which 
had  been  indorsed  a  payment  of  $100,  he  is  not 
estopped  from  recovering  the  $100  payment  in- 
dorsed on  the  origiual  certificate,  as  having 
been  made  to  an  unauthorized  persou,  by  a  de- 
lav  of  14  months  in  discovering  the  fact  of  the 
indorsement.— Devine  v.  Bank  of  Baldwin  (Wis.) 
64  N.  W.  589,  91  Wis.  68. 

[b]  (Wis.;    1895.) 

When  plaintiff,  after  accepting  a  certifi- 
cate of  deposit  of  $200,  and  $100  in  cash,  in  lieu 
of  a  certificate  of  $400  on  which  was  indorsed  a 
payment  of  $100,  sued  to  recover  such  $100,  as 
having  been  paid  to  an  unauthorized  person.  14 
months  after  it  was  made,  it  was  proper  to 
allow  the  jury  to  consider  the  illiteracy  of  plain- 
tiff and  his  wife  in  explanation  of  such  delay. — 
Devine  v.  Bank  of  Baldwin  (Wis.)  64  N.  W. 
589,  91  Wis.  68. 

§   15.    Special  deposit. 

(S.  D.;    1890.) 

In  an  action  by  a  county  against  a  bank, 
to  compel  defendant  to  surrender  to  the  county 
clerk,  for  cancellation,  a  county  warrant,  and 
satisfy  a  judgment  obtained  thereon  by  defend- 
ant, and  to  enjoin  defendant  from  assigning  or 
disposing  of  such  judgment,  the  petition  al- 
leged, in  substance,  that  defendant  refused  to 
satisfy  such  judgment  out  of  moneys  deposited 
in  the  bank  pending  the  litigation  for  the  pur- 
pose of  paying  any  judgment  it  might  obtain 
on  such  warrant,  pursuant  to  an  agreement 
between  it  and  plaintiff's  treasurer;  that  such 
treasurer  and  the  clerk  of  the  circuit  court  had, 
in  behalf  of  the  county,  demanded  of  the  bank 
that  it  apply  such  deposit  to  the  payment  of 
such  judgment,  and  satisfy  the  same,  and  ten- 
dered a  check  for  the  amount;  that  the  bank 
and  the  county  treasurer  and  his  bondsmen 
were  each  and  all  insolvent;  and  that  defend- 
ant had  assigned  such  warrant,  and  was  about 
to  assign  and  transfer  such  judgment,  etc. 
Held,  that  the  petition  stated  a  cause  of  action. 
—Fall  River  County  v.  Miunekahta  State  Bank 
(S.  D.)  67  N.  W.  617. 

§   16.    Duty  as  to  customers'  checks, 
la]     (Minn.;   189C) 

When  a  bank  refuses  to  pay  a  check 
drawn  by  a  depositor  against  a  fund  sufficient 
to  pay  it,  the  depositor  is  not,  in  an  action  for 
the  slander,  restricted  to  nominal  damages.— 
Svendsen  v  State  Bank  (Minn.i  65  N.  W.  1086. 
64  Minn.  40. 

[b]     (Neb.;    1897.) 

A  customer's  bank  check  should  be  pre- 
sented for  payment  with  all  dispatch  consistent 
with  the  circumstances  of  the  case  and  the 
transaction  of  other  commercial  business. — 
Western  Wheeled  Scraper  Co.  v.  Sadilek  (Neb.) 
69  N.  W.  765. 

§   17.    Cashing   forged   checks — Rights   of 
bank  and  depositor, 
[a]     (Iowa;    1897.) 

When  a  fund  on  deposit  is  reduced  by  the 
wrongful   payment  of  a   forged   check,    the   de- 


positor is  entitled  to  interest  on  the  amount  so 
paid  out  from  the  time  of  its  payment. — German 
Sav.  Bank  v.  Citizens'  Nat.  Bank  (Iowa)  70  N. 
W.  769. 

[bj     (Iowa;    1897.) 

A  drawer  of  a  check  owes  no  duty  to  the 
drawee  or  to  an  indorsee  to  investigate  as  to 
the  genuineness  of  an  indorsement,  or  for  that 
purpose  to  examine  with  diligence  the  check 
upon  its  return. — German  Sav.  Bank  v.  Citi- 
zens' Nat.  Bank  (Iowa)  70  N.  W.  769. 

[c]  (Iowa;    1897.) 

A  bank  which  delivered  to  the  supposed 
agent  of  a  borrower  its  check  on  another  bank 
for  the  amount  of  the  loan,  payable  to  the  bor- 
rower, is  not  bound  by  such  agent's  act  in  pro- 
curing the  money  from  a  third  bank  on  a 
forged  indorsement  of  the  borrower's  name, 
though  he  was  at  the  time  acting  as  the  draw- 
er's agent. — German  Sav.  Bank  v.  Citizens'  Nat. 
Bank  (Iowa)  70  N.  W.  769. 

[d]  (Iowa;    1897.) 

Where  a  check  drawn  by  plaintiff  bank  on 
defendant  bank  was  presented  to  intervener 
with  a  forged  indorsement  of  the  name  of  the 
payee,  and.  before  cashing  it,  intervener  tele- 
phoned plaintiff  regarding  the  check,  and  there 
is  a  dispute  as  to  whether  plaintiff's  officer, 
who  replied,  stated  merely  that  the  check  was 
"all  right,"  or  stated  that  it  would  be  "all  right 
to  cash  it,"  the  burden,  as  between  plaintiff 
and  defendant,  is  on  the  latter  to  show  that  in- 
tervener was  authorized  to  pay  it  in  the  form 
in  which  it  was  presented. — German  Sav.  Bank 
v.  Citizens'  Nat.  Bank  (Iowa)  70  N.  W.  769. 

[e]  (Iowa;    1897.) 

A  bank  which  has  drawn  a  check  on  an- 
other bank  is  justified  in  considering  a  general 
inquiry  by  telephone  by  a  third  bank  to  which 
the  check  has  been  presented  as  relating  merely 
to  the  genuineness  of  its  signature  and  the  ex- 
istence of  funds  with  which  to  meet  it. — Ger- 
man Sav.  Bank  v.  Citizens'  Nat.  Bank  (Iowa) 
70  N.  W.  769. 

[f]  (Iowa;    1897.) 

It  is  the  duty  of  a  bank  to  which  a  check 
drawn  by  a  depositor,  and  payable  to  order,  is 
presented  by  one  claiming  under  an  ostensible 
indorsement  by  the  payee,  to  ascertain  at  its 
peril  that  the  indorsement  is  genuine. — German 
Sav.  Bank  v.  Citizens'  Nat.  Bank  (Iowa)  70  N. 
W.  769. 

IB]     (Minn.;    1895.) 

Where  the  banker,  on  whom  a  check  has 
been  drawn,  pays  it,  he  cannot  recover  the 
amount,  though  the  drawer's  signature  was 
forged,  if  the  party  to  whom  he  paid  it  was  a 
bona  fide  holder.  Cant  v.  J.,  dissenting.— Ger- 
mauia  Bank  v.  Boutell  (Minn.)  62  N.  W.  327. 
60  Minn.  189. 


III.   COLLECTIONS. 

§18.    Negligence  of  collecting  hank. 

[a]  (Neb.;    1S97.) 

A  bank  receiving  for  collection  a  custom- 
er's check  must  pay  it  upon  the  receipt  thereof 
during  business  hours,  or  promptly  give  notice 
of  its  dishonor,  in  order  to  charge  the  drawer 
and  indorsers. — Western  Wheeled  Scraper  Co. 
v.  Sadilek  (Neb.)  69  N.  W.  765. 

[b]  (Neb.;    1897.) 

A  bank  undertaking  to  collect  a  customers 
check  is  negligent  if  it  sends  it  for  payment 
direct  to  the  drawee  bank,  when  there  is  in 
the  same  town  another  bank  in  good  standing. 
—  Western  Wheeled  Scraper  Co.  v.  Sadilek 
(Neb.)  69  N.  W.  765. 

[c]  (Wis.;    1896.) 

Plaintiff,  as  indorsee  of  notes  due  August 
4th,  sent  them  to  defendant  bank  for  collection. 
Prior  to  their  receipt  by  defendant,  the  bank 
building  was  burned,  but  on  August  1st  the 
bank  resumed  business,  and  notified  the  maker 
of  the  notes.     Held,  that  the  defendant,  having 
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iumIi-m.iI.. mi  the  collection  of  the  notes, 
excused   from   liability   for  its  negligence  In  m>t 

protesting    the   notes   by    reas I    thi 

hi   upon  the  fire.     Merchants'  State 

Bank  v.  State  B  illips  (Wis.)  09  N.  W. 

170 

§    10.    Employing  aubageut. 

,-.    D.|      1806.) 

\  bank  al  which  a  note  is  ps 
t<»  which  it  is  senl  tor  collection,  has  no  implied 
authority  to  emploj   a  bank  in  another  city  as 

its  subagi  i  I  the  note,  bo  as  i ake  a 

payment  to  such  mbagenl  a  payment  tn  ihi 
owner  of  the  note.  Sherman  7,  Port  Huron 
Kiigine  \  Thresher  Co.  (S.    U.)  tit;  N.    \\  .    1077. 

S   20.    Rights   and    liabilities    as    to    pro- 
ceeds, 
[a]     (Mich.  I    I89S.1 

Where  a  mortgage  is  sent  to  a  bank  for 
collection,  with  direction  to  remit,  the  relation 
<>f  creditor  and  debtor  is  not  established  be- 
tween the  .sender  and  the  I. auk.  where  the  latter 
fails  to  remit,  and  therefore,  on  the  insolvency 
<>f  the  bank,  a  trust  will  be  imposed  on  its  as- 
sets in  favor  of  the  sender,  as  against  genera] 
creditors  of  the  bank. — Wallace  v.  Stone  (Mich.) 
65  N.  \V.  113 

1 1>|     <\.  I).:    1896.) 

Intervener,  holding  a  certificate  of  deposit 
in  L.  bank,  indorsed  it  for  collection  to  A.  bank, 
which  forwarded  it  for  collection  to  N.  bank.  N. 
surrendered  the  certificate  on  receipt  of  L.'s 
draft,  and  credited  the  amount  thereof  to  A., 
which  issued  its  certificate  of  deposit  to  inter- 
vener at  his  request.  The  draft  not  being  paid, 
X.  charged  hack  the  amount  thereof  to  A.,  and 
intervener,  though  after  A.'s  suspension,  sur- 
rendered his  certificate  of  deposit  in  A.,  and  A. 
erediied  N.  with  the  amount  thereof.  At  no 
time  since  has  N.  claimed  to  own  the  draft,  or  to 
have  any  interest  therein  save  as  collateral  to  its 
claim  against  A.  for  overdraft.  Held,  that  inter- 
vener owns  the  draft,  so  that  X.  cannot  recover 
dividends  thereon  for  the  purpose  of  applying 
them  to  A.'s  indebtedness  to  it  for  overdraft — 
National  Hank  of  Commerce  v.  Johnson  (N.  D.) 
69  X.  W.  19. 

tc]     (Wis.;    1805.) 

Where  a  draft  was  sent  to  defendant 
bank  for  collection,  and  defendant,  at  the  re- 
quest of  the  drawee,  advanced  the  funds  for 
payment  thereof,  and  mailed  a  draft  to  the 
payee,  stating  that  it  was  "in  payment  of  the 
draft"  sent  to  it  for  collection,  defendant,  on 
discovering  the  insolvency  of  said  drawee, 
could  not  intercept  the  letter,  and  destroy  the 
draft  so  mailed.— Canterbury  v.  Bank  of  Sparta 
64  N.  W.  311,  91  Wis.  53. 

§   21.   — —    On  insolvency  of  collecting  or 
remitting  bank, 
fa]     (Neb.;    1S97.) 

That  the  correspondent  has  credited  the 
account  of  the  remitting  bank  with  the  pro- 
ceeds of  the  collection  does  not  preclude  the 
owner  from  recovering  such  proceeds  of  the 
correspondent  upon  the  insolvency  of  the  re- 
mitting bank. — Branch  v.  United  States  Nat. 
Bank  (Neb.)  70  X.  W.  34. 

I  >>]     (Wis.;   1895.) 

Where  a  bank  converted  the  proceeds  of 
a  draft  received  by  it  for  collection,  by  sending 
same  to  its  correspondent  bank  for  collection 
and  credit  on  its  overdraft  on  the  latter  bank, 
the  owner  of  the  draft  cannot  recover  such  pro- 
ceeds, as  a  trust  fund,  from  the  receiver,  subse- 
quently appointed,  of  the  bank  to  which  he  de- 
livered it  for  collection,  though  the  correspond- 
ent bank  has  collateral  security  for  the  over- 
draft, as  such  proceeds  never  came  to  the  pos- 
session of  the  receiver. — Thuemmler  v.  Barth 
OVis.)  02  N.  W.  94,  SO  Wis.  381. 


§   22.    Medium  of  payment. 
(Mich.  |    1885.) 

i.    timonj    of  one   witness  that  a  pay- 
ee ei  on  a  mortgage  was  made  to  a  bank  in  mou- 
ld not  bj  a  certificate  of  deposit  held  by 

rson  making  it  against   the  bank,  and  the 

testimony  of  the  other  witness  to  the  payment 
that  he  thinks  the  payment  was  so  made. 
though  contradicted  by  the  testimonj 

in    the    bank    that    if    the    money    had    be. 

ired  mi  the  certificate,  and  then  paid  over, 
ii  would  have  been  marked  on  the  certificate 
b  account  would  not 
have  balanced  as  it  did,  is  sufficient  to  | 
thai  the  payment  was  made  In 
er  and  Montgomery,  33.,  dissenting.— Wallace 
v.  Stone  (Mich.)  0B  N.  \V.  118. 

§   23.    Lien  of  bank  on  collections. 
(Mich.  |    1896.) 

A  bank  has  a  lien  on  a  note  deposited  for 
collection  by  a  debtor  before  maturity  of  his  own 
debt,  remaining  uncollected  and  unassign.-d  in  its 
hands  alter  his  debt  matures,  for  its  payment. 
-  lid.hons  v.  Hecox  (Mich.)  03  X.  \V.  KL9. 
105  Mich.  509. 


IV.    OFFICERS. 

Receiving  deposits  after  insolvency,  see  post,  §§ 

33-36. 

§  24.   Representation  of  bank  by  officers. 

fa)  (Iowa;    1890.) 

The  president  of  a  bank  has  authority  by 
virtue  of  his  office  to  make  a  valid  assignment 
of  a  judgment  in  favor  of  the  bank.— Guernsey 
v.  Black  Diamond  Coal  &  Mining  Co.  (Iowa) 
68  N.  W.  777. 

fb]  |  Iowa;    1S97.) 

The  interest  of  B.  as  chattel  mortgagee  be- 
ing as  cashier  of  a  bank,  the  word  "us,"  in  an 
agreement  signed  in  his  name  and  given  the 
mortgagor,  reciting,  "It  is  hereby  agreed  that 
B.,  cashier,  shall  not  take  possession  »  •  » 
until  default  therein,  unless  such  action  shall 
be  necessary  to  protect  us  against  other  cred- 
itors," does  not  refer  to  the  mortgagor  and  I'... 
but  to  the  bank. — Gilmore  v.  Kilpatrick-Koch 
Dry-Goods  Co.  (Iowa)  70  N.  W.  175. 

(c)     (Neb.;    1890.) 

Where  oi_e  purchased  negotiable  paper 
from  the  president  of  a  bank  with  a  guaranty 
of  payment  executed  by  him  apparently  in  be- 
half of  the  bank,  on  his  representation  that  the 
paper  belonged  to  the  bank,  and  the  transac- 
tion occurred  in  the  banking  house  where  the 
president  was  apparently  engaged  in  perform- 
ing his  duties  as  such,  the  bank  was  liable  on 
the  guaranty.  —  City  Nat.  Bank  v.  Thomas 
65  N.  W.  S95,  46  Neb.  861. 

Id]     is.  I).;    1890.) 

A  bank  to  which  land  was  conveyed  by 
one  of  its  officers  individually  for  its  full  value, 
subject  to  a  mortgage  executed  by  him  individual- 
ly, to  which  the  bank  was  in  no  manner  a  party. 
was  not  liable  to  the  mortgagee  for  a  loss  sus- 
tained by  the  latter  because  of  worthless  se- 
curities received  in  exchange  for  a  discharge  of 
the  mortgage,  given  at  the  time  of  the  transfer 
to  the  bank,  where  the  securities  were  the  indi- 
vidual property  of  officers  of  the  bank,  and  the 
discharge  was  obtained  by  such  officers  individu- 
ally—Staples v.  Huron  Nat.  Bank  (S.  D.)  60  X. 
W.  314. 

fe]     (Wis.;    1S97.) 

Where  the  directors  of  a  bank  authorized 
the  president,  cashier,  and  two  of  the  direct- 
ors as  a  committee  to  purchase  certain  land  at 
a  fixed  price,  the  president  and  cashier  had  no 
authority  to  authorize  a  third  person  to  buy 
the  land  at  an  increased  price,  so  as  to  bind 
the  bank  to  pay  such  person  a  commission  there- 
for.— Bryant  v.  Bank  of  Commerce  (Wis.)  70 
X.  W.  480. 
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§  25. 


Notice  to  officers. 


[a]     down;    1S97.) 

Evidence  by  a  cashier  of  a  bank  that  in  the 
purchase  of  a  note  neither  he  nor  the  other 
officers  of  the  bank  had  notice  of  matters  plead- 
ed by  defendant  as  a  defense  to  the  note,  was 
not  conclusive  evidence  that  the  other  officers 
had  no  notice  thereof. — Bennett  State  Bank  v. 
Schloesser  (Iowa)  70  N.  W.  705. 
lb]     (S.  D.;    1897.) 

Where  a  partner  sells  to  a  bank  of  which 
he  is  cashier  a  note  due  the  firm,  and  the  bank 
acts  wholly  through  its  discount  committee,  of 
which  he  is  not  a  member,  it  is  not  affected 
with  knowledge  possessed  by  him  of  infirmities 
in  the  note. — National  Bank  of  Commerce  v. 
Feeney  (S.  D.)  70  N.  W.  874. 
[c]     (Wis.  j    189(5.) 

On  un  issue  whether  the  plaintiff  bank  had 
knowledge  of  the  preference  of  a  creditor  of  its 
debtor,  b  was  proper  to  charge  that  the  bank 
was  not  chargeable  with  knowledge  of  its  direct- 
ors acting  individually,  but  that  the  jury  might 
considei  the  knowledge  of  the  directors  as  tend- 
ing to  prove  knowledge  on  the  part  of  the  bank. 
—Continental  Nat.  Bank  v.  McGeoch  (Wis.)  60 
N.  W.  606. 

92  Wis.  2S6. 

:    26.    Authority  of  cashier, 
la]     (Mich.:    1805.) 

A  cashier  of  a  bank,  to  whom  its  entire 
management  is  intrusted  by  the  directors,  has 
authority  to  have  its  paper  rediscounted  in  the 
usual  course  of  business;  and  his  authority  is 
not  limited  to  extraordinary  occasions,  not  ad- 
mitting of  delay. — Davenport  v.  Stone  (Mich.) 
62  N.  W.  722. 

104  Mich.  521. 

|1>1     (Minn.;    1895.) 

The  power  of  a  bank  cashier  to  transfer 
notes  and  securities  held  by  the  bank  can  be 
questioned  only  by  the  bank  or  its  representa- 
tive—Haugan  v.  Sunwal  (Minn.)  62  N.  W.  398. 
60  Minn.  367. 

[c]     (Wis.;    1S97.) 

A  tax  against  a  bank,  based  on  the  amount 
of  taxable  property  shown  by  return  of  its 
cashier,  cannot  be  questioned  by  its  receiver, 
any  more  than  by  it,  though  it  had  no  taxable 
property;  it  not  appearing  that  it  was  insol- 
vent when  return  was  made  and  tax  levied,  or 
that  the  cashier  acted  in  bad  faith. — Hamacker 
v.  Commercial  Bank  (Wis.)  70  N.  W.  295. 


27. 


Estoppel   to   deny   authority. 


[a]  (Mich.:    1895.) 

A  cashier  loaned  the  bank's  money,  with- 
out knowledge  of  the  directors,  to  members  of  a 
land  company,  including  plaintiff,  and  took  their 
notes  therefor,  but,  in  consideration  of  a  trans- 
fer of  his  interest  to  the  bank,  released  plain- 
tiff from  liability  as  indorser  on  notes  of  the 
other  members.  Later,  to  prevent  failure  of  the 
company  and  loss  to  the  bank,  a  new  company 
was  formed,  which  paid  to  such  cashier,  for  the 
bank,  money  sufficient  to  pay  all  debts  of  the 
old  company  to  the  bank,  including  plaintiff's 
note.  The  cashier  converted  most  of  the  money 
to  his  own  use,  and  the  rest  was  used  by  the 
bank,  but  none  of  the  notes  were  surrendered. 
The  directors  disclaimed  all  knowledge  of  any 
of  such  transactions  except  the  receipt  by  the 
cashier  of  the  money,  which  they  claimed  he 
received  in  his  former  capacity  of  treasurer  of 
the  first  land  company.  Complete  control  of  the 
bank's  affairs  was  left  to  the  cashier,  and  the 
directors,  who  rarely  met,  allowed  him  to  do  as 
he  chose.  Held,  that  plaintiff's  note  was  paid, 
and  the  directors  were  estopped  to  repudiate  the 
release  by  the  cashier. — Wing  v.  Commercial  & 
Sav.  Bank  (Mich.)  01  N.  W.  1009. 
103  Mich.  505. 

[b]  (Mich.;    1895.) 

A  bank  which  intrusts  its  entire  manage- 
ment to  the  cashier,  and  its  assignee,  are  es- 


topped to  deny  his  authority  to  guaranty  the 
payment  of  its  paper  upon  his  having  it  redis- 
counted for  the  bank. — Davenport  v.  Stone  (Mich.) 
02  X.  W.  722. 

104  Mich.  521. 

[c]  (Mich.;   1895.) 

Where  the  cashier,  intrusted  by  its  di- 
rectors with  its  entire  management,  has  been  ac- 
customed, in  having  paper  rediscounted.  to  guar- 
anty its  payment,  the  bank  will  be  estopped 
from  denying  his  authority  to  so  guaranty  it- 
First  Nat.  Bank  v.  Stone  (Mich.)  04  N.  W.  487. 

[d]  (Mich.:    1897.) 

Under  an  agreement  with  the  cashier  of  de- 
fendant bank,  complainant  company  mortgaged 
its  property  to  secure  bonds,  which  were  left  in 
the  mortgagee's  possession,  to  be  delivered  to 
the  cashier  for  sale,  on  his  demand,  the  pro- 
ceeds to  be  credited  on  complainant's  debt  to 
the  bank.  In  the  eishier's  absence,  complainant 
was  notified  that  certain  notes  given  to  the  bank 
were  due,  and  the  assistant  cashier,  under  in- 
structions from  the  directors,  agreed  to  extend 
credit  till  the  cashier  should  return,  on  condition 
that  the  unsold  bonds  should  be  held  by  the 
bank  as  collateral,  and  complainant  thereupon 
gave  a  note  reciting  that  it  was  secured  by  said 
bonds.  The  cashier,  on  his  return,  surrendered 
this  note  to  complainant,  taking  renewal  notes, 
with  the  agreement  that  the  bonds  should  be 
security  for  all  complainant's  indebtedness  to 
the  bank:  and,  after  obtaining  the  bonds  from 
the  mortgagee,  the  cashier  pledged  them  to  the 
bank  as  collateral  security  for  his  own  debt. 
Held,  that  the  bank  could  not  apply  the  bonds 
on  the  cashier's  indebtedness,  but  should  hold 
them  as  collateral  security  for  complainant's 
debt.— Detroit  Motor  Co.  v.  Third  Nat.  Bank 
(Mich.)  09  N.  W.  726. 


V.    INSOLVENCY. 

Rights  as  to  collections,  see  ante,  §  21. 

Liability  of  public  officer  for  moneys  lost  by 
failure  of  bank,  see  "Office  and  Officer,"  §  21. 

Receiving  deposits  after  insolvency,  effect  of  re- 
peal of  statute,  see  "Statutes,"  §  33. 

§   28.    Special  deposits  and  trusts. 

[a]  (Iowa;    1896.) 

A  banking  partnership,  being  insolvent,  ex- 
ecuted a  number  of  deeds  and  mortgages  to  se- 
cure different  creditors,  and  a  trust  deed  to  se- 
cure depositors.  Held,  construing  the  deeds  as  an 
assignment  for  the  benefit  of  creditors,  that  the 
claims  of  the  depositors  were  not  trust  obliga- 
tions, entitling  them  to  priority  over  the  general 
creditors.— Ehvell  v.  Kimball  (Iowa)  69  N.  W. 
2S6. 

[b]  (Mich.;    1894.) 

The  fact  that  a  bank,  which  receives 
money  as  the  agent  of  another,  mingles  it  with 
its  own  funds,  does  not  prevent  the  imposition 
j>f  a  trust  therefor  on  the  insolvency  of  the 
bank,  if  the  money  on  hand  at  no  time  prior  to 
the  bank's  failure  is  reduced  below  the  amount 
so  received  in  trust  by  the  bank. — In  re  Johnson 
(Mich.)  61  N.  W.  352,  103  Mich.  109:  Sher- 
wood v.  Central  Michigan  Savings  Bank,  Id. 

[c]  (Mich.;    1894.) 

The  fact  that  a  special  depositor,  on  be- 
ing falsely  told  that  there  were  not  sufficient 
funds  in  bank  to  pay  the  amount  held  in  trust 
by  the  bank  for  him,  receives  in  part  payment 
a  draft,  which  is  never  paid,  is  not  a  waiver  of 
his  right  to  impress  on  the  assets  of  the  bank 
a  trust  in  his  favor. — In  re  Johnson  (Mich.)  61 
N.  W.  352,  103  Mich.  109;  Sherwood  v.  Cen- 
tral Michigan  Sayings  Bank,  Id. 

[d]  (Neb.;    1S94.) 

Where  one  makes  a  loan  to  a  purchaser 
of  land  of  the  amount  necessary  to  pay  there- 
for, receiving  a  mortgage  lo  secure  it,  and  de- 
posits the  money  in  a  bank,  to  be  paid  over  to 
the  vendor,  and  the  cashier  of  the  bank  falsely 
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states  to  i be  \.  odor  thai   be  baa  the  i 
bold  the  monej   until  a  defect  in  the  til 

i in.  .I,  and    tends  the  i endor  a  cei 

!  when  the  title  is    iti 

ami  in  a  few  da  ok  bei  ami 

the  vendoi    i  ml  oi    the 

bank,  and  the  monej  ia  held  in  tniBl  for  bim, 
and  the  title  thereto  does  not  pass  to  the  re 
eeiver     Sta  ite   Bank   (Neb.)  61  N.   W. 

262,  42  Neb.  808. 

[e]  t\<-i>.:    1806.) 

A  fund  which  comee  into  the  ■  ol  a 

bank,  with  respeci  to  which  the  bank  has  but  a 
single  duty  to  perform,  which  is  to  deliver  it  to 
the  person  entitled  thereto,  is  a  trust  fund  to- 
lled with  genera]  as- 
sets of  the  banl  atlj  transferred  to  a 
er.  Capital  <at.  Bank  v.  Coldwater  Nat. 
Bank  (Neb.)  69  N.  \V.  115. 

[f]  (Wll.l    1805.) 

That  a  banker,  who  has  since  assig 1  for 

the  benefit  of  creditors,  knew  that  moneys  de- 
posited with  him  by  plaintiff  were  county  mon- 
eys, and  that   the  assigt :ame  into  possession 

of  moneys  in  the  bank  at  the  time  of  the  failure, 
does  not  sufficiently  identify  tlic  moneys  in  the 
hands  of  the  assignee,  bo  as  to  entitle  plaintiff 
to  a  preference.  Stevens  v.  Williams,  G4  N.  W. 
422,  !H   Wis.  58. 

tB]       (Wis.;      1805.) 

When  a  hank,  in  which  trust  funds  have 
been  deposited,  assigns  for  the  benefit  of  its 
creditors,  the  cestui  que  trust  can  recover  any 
port  ion  of  such  funds  that  he  can  trace  and  iden- 
tify in  the  hands  of  the  assignee. — Dowie  v. 
Humphrey,  61  X.  W.  315,  91  Wis.  98. 

[hi     fWla.l    18050 

Where,  on  failure  of  a  bank,  it  appears 
that  money  deposited  in  trust  has  been  dis- 
persed, the  cestui  que  trust  must  prove  his  claim 
as  a  general  creditor.  —  Dowie  v.  Humphrey 
ti4  X.  W.  315,  91  Wis.  98. 

§   29.    Set-off  of  deposit  against  claim  by- 
assignee. 
i\,-l>.:    1806.) 

In  an  action  by  the  assignee  of  an  insolvent 
hanking  corporation  to  recover  money  due  it,  de- 
fendant may  set  off  deposits  due  him  from  the 
bank  at  the  time  of  its  failure. — Bernstein  v. 
Coburn  (Xeb.)  08  X.  W.  1021. 

§   30.    Remedies   and   proceedings   on  in- 
solvency. 

[a]  (Minn.;    1890.) 

Under  (".en.  St.  1894,  §§  5900-5903,  a 
creditor  of  a  corporation  having  banking  pow- 
ers may,  without  having  obtained  a  judgment 
at  law  against  it,  maintain  an  action,  in  behalf 
of  himself  and  all  other  creditors  who  may 
choose  to  become  parties  thereto,  against  the 
cap. .ration,  to  obtain  the  relief  provided  by  said 
sections. — American  Savings  &  Loan  Ass'n  v. 
Farmers'  &  Merchants'  State  Bank  (Minn.)  67 
N.  W.  800. 

[b]  (Minn.;    1806.) 

Where  creditors  of  an  insolvent  banking 
corporation,  in  accordance  with  the  terms  of, 
and  in  response  to,  an  order  of  the  court,  made 
and  published  under  the  provisions  of  section 
5911,  have  tiled  their  claims  in  the  shape  of  an 
intervener's  complaint,  made  under  oath,  they 
become  parties  to  the  proceeding  or  action,  and 
no  formal  order  of  court  making  them  parties 
is  required.  —  Palmer  v.  Bank  of  Zumbrota 
(Minn.)  67  N.  W.  S93;  Same  v.  George,  Id.; 
Thacher  v.  Woodbury,  Id. 
[c]     (Neb.;    1807.) 

An  insolvent  hank,  in  a  proceeding  under 
Comp.  St.  c.  8,  to  wind  up  its  business,  re- 
mains an  interested  party  even  after  the  appoint- 
ment of  a  receiver,  and  may  resist  an  applica- 
tion for  an  order  conferring  on  the  receiver  au- 
thority not  granted  by  the  order  appointing  him. 
—State  v.  German  Sav.  Bank  (Xeb.)  70  N.  W. 
221. 


|  31.  Enforcing  stockholders'  lia- 
bilities througb  i  c(  i  ivcr  or  by 
petition  in  intervention. 

Ill  I      (Ioi»|     IS1I7.I 

A.i      I1-;      G  .in.    c.  208,  §  1,  makes 

i   banking  ion  in- 

dividually liable  to  the  creditors  ovet  and  above 

k   held    by    him,   to  aii   a  i  qua]   to 

his  shares,  and  proi  li  hould  the 

become  insolvent,  and  it-.  insuffi- 

cient, the  stockholders  may  be  compelled  to  pay 
such  deficiency  in  proportion  to  the  amount  of 
stock  held  by  each,  not  t.>  exceed  the  extent  of 
the  additional  liability.  BM,  that  it  la  not  nec- 
essary for  the  receiver  to  first  exhaust  all  the 
assets   before  enforcing   the   stockholders'    lia- 

hility.     Siaic  v.    Union  Stock   Yards  Slate  Bank 

(1        I  70  N.  W.  752. 

[  ■  >  I     IIiiimi:     IMlT.i 

In  a  proceeding  under  Code,  §  1572,  to  wind 
up  an  :  i  anl     the  court  may,  on  the  ap- 

pfication  of  the  receiver,  make  an  ex  pari,  or- 
der for  an  assessment  against  the  stockho 
to  discharge  their  liability,  under  Acts  L8th 
lien.  Assem.  c.  2iis,  s  l.  subject  to  the  right  of 
each  stockholder  to  contest  such  liability  when 
sued  i.. i  payment  of  the  assessment 
Union  Stock  Yards  State  Bank  (Iowa)  70  N,  W. 
752. 

|.-|      (lowu;    18!>7.) 

In  a  suit  by  the  state,  under  Code,  §  1572, 

to  wind  up  an  insolvent  hank,  the  liability  of 
the  stockholders  under  Acts  18th  Gen.  Assem. 
c.  208,  is  not  directly  to  the  creditors,  but  con- 
stitutes a  fund  for  tr.e  debts  of  the  bank,  which 
the  receiver  is  authorized  to  collect  and  dis- 
tribute.—State  v.  Union  Stock  Yards  State 
Bank  (Iowa)  70  N.  W.  752. 

I  .1  I     (Minn.;   1806.) 

Where  a  creditor  of  an  insolvent  bank- 
ing corporation  institutes  an  action  against  it 
under  the  provisions  of  Gen.  St.  1894,  c.  76,  §§ 
5900,  5901,  and  secures  the  appointment  of  a 
receiver,  but  fails  to  take  any  steps  towards 
bringing  the  stockholders  of  the  insolvent  into 
the  action,  any  other  creditor  may,  upon  an  ex 
parte  application  to  the  court,  showing  the  ne- 
cessity of  enforcing  the  statutory  liability  of 
such  stockholders,  obtain  an  order  allowing 
him,  in  his  own  behalf,  and  in  behalf  of  all  oth- 
er creditors,  to  intervene  and  file  a  complaint 
making  the  stockholders  parties  defendant,  and 
to  bring  them  into  the  action  for  the  purpose  of 
ascertaining  and  determining  their  statutory 
liability  in  the  same  proceeding. — Palmer  v. 
Bank  of  Zumbrota  (Minn.)  67  N.  W.  893; 
Same  v.  George,  Id.;  Thacher  v.  Woodbnrv, 
Id. 

[e]     (Minn.;   1806.) 

In  the  interlocutory  decree  made  upon 
default  in  a  proceeding  instituted  by  a  creditor 
of  an  insolvent  banking  corporation  under  Gen. 
St.  1894,  c.  70,  §§  5900,  5901,  the  receiver  ap- 
pointed therein  was  directed  to  proceed  by  suit 
against  the  stockholders  of  the  bank  to  ascer- 
tain and  determine  their  statutory  liability. 
Thereafter,  by  a  cross  bill,  the  stockholders  of 
the  company  were  made  parties  to  the  action. 
Held,  that  the  error  in  the  interlocutory  decree 
was  thereby  rendered  harmless. — Palmer  v. 
Bank  of  Zumbrota  (Minn.)  67  N.  W.  893; 
Same  v.  George,  Id.;  Thacher  v.  Woodbury, 
1.1. 

If]     (Minn.;    1806.) 

When  a  creditor  has  been  allowed,  upon 
application,  and  by  order  of  the  court,  to  inter- 
vene and  tile  a  complaint,  and  to  bring  stock- 
holders into  an  action  instituted  under  the  pro- 
visions of  sections  5900,  5901.  relating  to  insol- 
vent banking  corporations,  and  they  have  been 
brought  in,  there  is  but  one  action  or  proceed- 
ing pending;  and  as  the  ii  solvent  corporation 
is  already  a  defendant  therein,  it  need  not  be 
named  as  a  defendant  in  said  complaint,  nor 
again  be  served  with  a  summons. — Palmer 
v.  Bank  of  Zumbrota  (Minn.)  67  X.   W.  893; 
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Same  v.   George,   Id.;    Thacher  v.   Woodbury, 
Id. 

[cl     (Minn.:    1890.) 

Where  a  creditor  of  an  insolvent  bank- 
ing corporation  institutes  an  action  against  it 
under  Gen.  St.  1S94,  c.  76.  §§  5900,  5901,  and 
secures  the  appointment  of  a  receiver,  but  fails 
to  take  steps  towards  bringing  thL-  stockholders 
into  the  action,  and  another  creditor  is  permit- 
ted to  file  a  complaint  which  brings  the  stock- 
holders in,  the  original  plaintiff  cannot  then  be 
allowed  to  amend  his  complaint  to  the  same 
end.— Palmer  v.  Bank  of  Zumbrota  (Minn.)  07 
N.  W.  893:  Same  v.  George,  Id.;  Thacher  v. 
Woodbury,   Id. 

[h]     (Minn.;    1897.>  . 

The  attornev  general  sued  to  forfeit  tne 
charter  of  a  bank  organized  under  state  Jaws, 
for  failure  to  reduce  an  indebtedness  of  the 
president  of  the  bank  to  the  statutory  limits,  as 
required  by  Gen.  St.  1894,  §§  2525,  2628.  There- 
after, before  judgment,  a  creditor,  with  the  con- 
sent of  the  attorney  general,  and  with  leave  of 
court,  intervened  in  the  action,  filed  a  com- 
print, and  brought  in  stockholders  as  defend- 
ants to  enforce  their  double  liability.  Hew, 
that  the  action  was  fully  authorized  by  Gen.  St. 
1X14  §5  5900-5902.  and  creditors  might,  dur- 
ing the  pendency  of  such  action,  enforce  such 
liability  against  the  stockholders  under  section 
5905.  or  proceed  as  in  the  case  at  bar.— State  v. 
Merchants'  Bank  (Minn.)  70  N.  W.  803. 

5  32.  Payments  made  after  insolvency 
with  intent  to  create  prefer- 
ences. 

[a]     (Mien.;    1897.)  _      . 

To  bring  a  case  within  3  How.  Ann.  St.  s 
320Se6,  providing  that  payments  by  a  bank, 
"either  after  the  commission  of  an  act  of  in- 
solvency or  in  contemplation  thereof, 
with  a 'view  to  the  preference  of  one  creditor 
over  another,"  are  void,  there  must  be,  not  only 
an  act  or  a  contemplation  of  insolvency,  and 
a  payment  resulting  in  a  preference,  but  the 
payment  must  be  made  with  a  view  to  create 
the  preference.— Stone  v.  Jenison  (Mich.)  70  JN. 
W.  149. 

lb]     (Mich.;    1897.)  ,.   ,  . 

For  three  days  there  was  a  slight  run  on 
a  bank,  which  suspended  on  the  third  day  at 
3  pm.  The  cashier  believed  the  bank  had  suf- 
ficient assets  to  pay  all  depositors  could  it  avoid 
suspension,  and  in  the  forenoon  of  the  third  day 
paid  defendant  his  deposit.  He  testified  that 
in  making  pavments  he  acted  to  protect  the 
bank,  and  not  with  a  view  to  making  prefer- 
ences During  the  run,  and  before  the  pay- 
ment to  defendant,  he  had  persuaded  some  de- 
positors not  to  withdraw,  in  one  instance  giv- 
ing as  a  reason  for  the  request  the  closeness  of 
the  money  market.  Held,  that  a  receiver  of 
the  bank  could  not  recover  the  amount  so  paid 
defendant,  on  the  ground  that  it  was  a  payment 
after  an  act  of  insolvency,  or  in  contemplation 
thereof,  with  a  view  to  giving  a  preference  (3 
How.  Ann.  St.  §  3208e6),— Grant,  J.,  holding 
that  there  was  no  act  of  insolvency;  Moore  and 
Hooker,  JJ.,  holding  (Long,  C.  J.,  and  Mont- 
gomery, J.,  dissenting)  that  there  was  no  evi- 
dence that  the  payment  was  made  with  a  view 
to  create  a  preference.— Stone  v.  Jenison  (Mich.) 
70  N.  W.  149. 

§  33.    Criminal    prosecution    for    receiv- 
ing deposits  after  insolvency. 

Ta]     (Iowa;   1895.) 

On  trial  of  an  indictment  of  a  banker  for 
receiving  deposits  when  insolvent,  it  was  prop- 
er to  charge  that,  though  the  deposit  was  re- 
ceived by  defendant's  son  after  defendant  had 
instructed  him  to  ,efuse  deposits,  if  defendant, 
on  learning  that  the  deposit  was  so  received, 
placed  it  among  the  funds  of  the  bank,  lie 
"knowingly  accepted  and  received"  it.  within 
the  statute.— State  v.  Eifert  (Iowa)  65  N.  W. 
309. 


[l>]     (Iowa;    1896.) 

McCIain's  Code,  §§  1824,  1825,  provide 
that  if  any  bank  shall  receive  or  accept  any  de- 
posit when  insolvent,  any  officer  or  managing 
party  thereof,  knowing  of  such  insolvency,  who 
shali  knowingly  permit  the  receiving  of  any  such 
deposit  as  aforesaid,  shall  be  guilty,  etc.  Beta. 
that  an  officer  of  an  insolvent  bank.  who.  know- 
ing of  its  insolvency,  permits  or  connives  at  the 
receiving  of  deposits,  is  guilty  of  the  offense  de- 
scribed, whether  he  is  a  managing  party  or  not. 
—State  v.  Yetzer  (Iowa)  66  N.  W.  737. 

[c]     (Iowa;    1896.) 

It  is  not  necessary,  to  constitute  a  viola- 
tion of  such  statute,  that  the  deposit  must  be  re- 
ceived in  the  bank  building  or  rooms,  but  the 
receipt  of  money  on  deposit  for  the  bank  outside 
of  its  rooms  is  sufficient— State  v.  Yetzer  (Iowa) 
66  N.  W.  737. 

[«1]     (Iowa;   1896.) 

Where  an  officer  of  a  bank,  knowing  the 
bank  to  be  insolvent,  assists,  advises,  etc.,  the 
keeping  of  the  bank  open  for  the  receipt  of  de- 
posits, and  while  it  is  so  kept  open  a  particular 
deposit  is  received,  such  officer  is  guilty  of  a 
violation  of  such  statute,  though  the  money  is 
actually  received  by  another. — State  v.  Yetzer 
(Iowa)  66  N.  W.  737. 

[e]     (Minn.;    1895.) 

Two  or  more  persons,  partners  as  bank- 
ers, may  jointly  commit  the  crime  of  receiving 
deposits  with  knowledge  that  they  and  the  bank 
are  insolvent.— State  v.  Smith  (Minn.)  64  N.  W. 
1022. 

62  Minn.  540. 

[(]     (Wis.;   1S97.) 

To  receive  money,  giving  a  certificate  of 
deposit  therefor  payable  at  a  certain  time,  with 
interest,  is  receiving  it  "on  deposit,"  within 
Rev.  St.  §  4541,  declaring  it  an  offense  for  an 
officer  of  a  bank,  when  knowing  it  is  insolvent, 
to  receive  money  "on  deposit"  or  "for  safe-keep- 
ing" or  "to  loan"  or  "for  collection." — State  v. 
Shove  (Wis.)  70  N.  W.  312. 

§  34.   Officers  of  national  bank. 

[a]     (Iowa;   1895.) 

Acts  18th  Gen.  Assem.  c.  153,  §§  1,  2, 
making  it  a  felony  for  "any  officer"  of  a  bank 
to  receive  deposits  with  knowledge  that  the  bank 
is  insolvent,  apply  to  officers  of  national  as  well 
as  other  banks.— State  v.  Fields  (Iowa)  62  N. 
W.  653. 

lb]     (Iowa:   1895.) 

Acts  18th  Gen.  Assem.  c.  153,  §§  1,  2, 
making  it  a  felony  for  "any  officer"  of  a  bank 
to  receive  deposits  with  knowledge  that  the  bank 
is  insolvent,  are  not  void,  in  so  far  as  they  apply 
to  national  bank  officers,  as  an  attempt  to  con- 
trol and  regulate  the  operations  of  national 
banks.— State  v.  Fields  (Iowa)  62  N.  W.  653. 

§   35.   Indictment. 

(Iowa;   1895.) 

Under  Code,  §  4305,  providing  that  an 
indictment  shall  be  sufficient  if  it  states  the 
act  complained  of  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended  to  be  charged,  an  indictment 
under  Acts  18th  Gen.  Assem.  c.  153.  §  2.  mak- 
ing it  a  penal  offens"  for  a  banker,  knowing  him- 
self to  be  insolvent,  to  receive  a  deposit,  which 
alleges  that  defendant  did  accept  and  receive 
a  deposit  of  money  from  M..  sufficiently  shows 
that  the  monev  belonged  to  M. — State  v.  Eifert 
(Iowa)  65  N.  W.  309. 

§   36.   Evidence. 

[a]     (Neb.;    1896.) 

On  trial  on  an  indictment  under  Comp. 
St.  1895,  §§  037,  63S.  for  receiving  a  deposit  in 
an  insolvent  bank,  defendant  offered  to  show 
that  the  deposit  was  made  by  a  customer  whose 
account  was  at  the  time  overdrawn  in  an 
amount  larger  than  the  deposit.  Held,  that  the 
evidence  was  admissible  as  tending  to  show  that 


819    | 


BANKS  AM)  BANK]  ,.,.  \ 


i)  2sa 


i    .-ii    the  to    the 

00  N    \\     ,,i    (8  Neb 

[i.|     (Neb. i    IN!>7.> 

lestlon   «  I  er  of   a 

the   insol- 

of  ill  posil 

is  a  i 
he  bank,  and  then  due,  n  ith  a 
inter  .  n  hicb   un<   then   sum 
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I  «■  '      l  '.«   i  -    : 

of  u  bonk  at  the  time 

ith  reeeii  ing  a  di  po  it, 

■    idi  :  i  '      amount 

wiih  it  at  the  time   and  the  s 

of  paper  held  by  the  bank,  and  the  worthless- 

i      er,    is    admissible.  —  State   v. 

Shove  (Wis.)  7ii  N.    \V.  312. 

§   37.    Receivers. 
In]     down:    1886.) 

i  ighl  of  a  stockholder  to  obtain  the 
appointment  of  a  receiver  of  a  state  banking 
oorporatioD  is  not  prohibited  by  Code,  *  1572. 
■  ii  ■  auditor,  when  satisfied  from 
'ts  report  thai  such  corporation  is  insolvent, 
shall  direct  the  attorney  general  to  commence 
proper  proi  o  have  a  receiver  appointed; 

or  by  Code,  tit.  20,  c.  6,  providing  for  ousting 
in  their  franchises  auil  winding 
' 1 1 >    their    affairs.— Dickerson    v.    Cass    County 
BanU  (Iowa  i  CI  V   \V.  395. 

[b]     down;    1895.) 

'  i   '  2903,  provides  that,  ou  petition 

of  either  (party  to  a  civil  proceeding,  wherein  he 
shows  that  lie  lias  a  probable  right  or  interest 
m  the  property  which  is  the  subject  of  the  con- 
troversy, ami  that  such  property  or  its  use  is 
in  danger  of  being  injured,  the  court,  if  satisfied 
that  the  interests  of  one  or  both  parties  will  be 
thereby  promoted,  and  the  substantial  rights  of 
neither  unduly  injured,  may  appoint  a  receiver. 
Held,  that  a  court  of  equity  has  jurisdiction  to 
appoint  a  receiver  of  a  state  banking  corpo ra- 
tion on  ih.'  petition  of  a  stockholder.— Dicker- 
son  v.  Cass  County  Bank  (Iowa)  G4  N.  W.  395. 

See,  also,  ante,  §  31. 

§   38.    Presentation       and      payment       of 
claims, 
fa]     (Mich.;    1805.) 

The  receipt  by  a  person  of  a  dividend 
from  the  assignee  of  an  insolvent  bank  does  not 
estop  him  from  demanding  payment  in  full  of 
his  claim  against  the  bank,  on  the  ground  that 
a  trust  was  imposed  on  the  assets  in  his  favor 
as  against  the  general  creditors.— Wallace  V 
Stone  (.Mirh.)  05  X  W.  113. 
Il>  I     (Minn.;    1896.) 

In  an  action  under  Gen.  St.  1S94,  c.  76, 
to  wind   up   an   insolvent  banking  corporation. 

(he  stale  of  Mi sota  is  a  preferred  creditor 

—State  v.  Bell  (Minn.)  67  N.  W.  212 
64  Minn.  400. 


ami   is   Uabl  ,t    in- 

solvency    of    the    bank. —  Hat  Carroll 

I.Minn.,  69  N.    W.  610. 
I«l      iMInn.;     1896.) 

Where  the  amount  of  a  judgment  in  a 
ii, ,n  under  Gen.  Si.  1894,  c.  T< ; .  to  enforce  the 
double    liability    of    ttockholilci  ,,    the 

amount    ol  thereby,    it 

should    provide    for    issuini 

i  the  court,  first 
holder's  pro  rata  share  ,.f  the  indebti 
ind   afterwa 
utions  for  such  additional  p.- 
amounts  as  may  be  mad,-  i,v  failure 

to  collect   fr,.m  insolvent    -  ,.  I  | 

im  ii  i  Minn.)  69  N.  \v.  610. 

[d]     Mlln n. i    1886.) 

A    transfer  Of  Stock    was   not   registered  on 

■I   lie-  bank  until  after  tie-  a 

m.nt,  and   it    was   then  registered  as 
from  tin-  stockholder  to  the  bank.     //,-/,/    that 
-  rror  to  bold  the  assignor  liable  only  a, 
a    transferror   on    the    indebtedni  -  ._■    ,-,i 

thi   tran  fer.      II.-  should  have 
held   liable  as  a   stockholder.— Harper  v 
roll  (Minn.)  ■ ;-. >  N.  W.  610. 
[el     (Minn.  |    1896.) 

The  creditors  are  entitled  to  judgment 
against  each  stockholder  for  the  full  amount  of 
his  statutory  liability,  though  this  rxi ds  Ho- 
ne Of  all  the  indebtedness  and  the 
ami  expenses  of  the  action.— Harper  v.  Carroll 
i. Minn.)  (ill  X.    \V.  mo. 

It)     (Minn.)    1890.) 

A  transferror  of  stock,  upon  the  insolvency 
of  the  bank  within  a  year  after  the  transfer  is 
liable  onlj  foi  his  share  of  the  existing  indebt- 
w  hu-h  also  existed  at  the  time  of  the 
transfer;  but  he  is  not  released  because  this 
amount  has  been  collected  from  others  reached 
before  him,  in  the  order  of  liability  adopted  by 
the  court— Harper  v.  Carroll  (Minn.)  61)  N.  W. 
610. 

1  —  (  (Minn.;  I.vn;.i 
The  court  may,  in  its  discretion,  on  applica- 
tion and  notice,  stay  the  docketing  of  the  judg- 
ment against  a  particular  stockholder  on  the 
giving  of  bond  to  (.ay  assessments  ou  the  judg- 
ment whenever  ordered  by  the  court.— Harper 
v.  Carroll  (Minn.)  60  X.  W.  610. 

[b]     (Minn.;)    189G.) 

Since,  under  Gen.  St.  1S94,  §  2501,  a  stock- 
holder who  has  transferred  his  stock  within  a 
year  before  the  insolvency  is  only  secondarily 
liable,  execution  should  not  issue  against  him 
until  his  transferee  fails  to  respond  to  exe- 
cution.—Harper  v.  Carroll  (Minn.)  69  N.  W. 
610. 


3   39.    Liability  of  stockholders, 
[aj     (Minn.;    1895.) 

Under  Gen.  St.  1S94.  S  2501,  providing 
that  stockholders  of  banks  of  deposit  ami  dis- 
count shall  be  individually  liable,  in  an  amount 
equal  to  double  the  amount  of  stock  owned  by 
thorn,  for  all  del  is  of  the  bank,  and  that  s,1(.j, 
liability  shall  continue  for  -  t,T  a  trans- 

fer of  thi  ir  stock,  the  individual  liability  of  a 
stockholder  who  transferred  his  shares  iii  good 
faith  is  limited  to  such  debts  as  were  incurred 
prior  to  the  transfer.— Harpei  v.  Carroll  (Minn.) 

*    62  Minn!  152. 
[b]     (Minn.;    1896.) 

A  pledgee  of  stock,  by  registering  it  on  the 
books  of   the   bank  as  transferred    to  him 
lutely,  voluntarily  makes  himself  a  stockholder, 


[1]     (Minn.;    1890.) 

The  liability,  under  Gen.  St.  1894,  5  2501 
of  one  who  has  transferred  his  stock  within  a 
year  prior  to  the  insolvency,  is  secondary  only 
to  the  liability  of  the  succeeding  holders  'of  the 
same  stock,  and  not  to  the  liability  of  all  sub- 
sequent transferrors  of  other  stock'.— Harper  v. 
Carroll  (Minn.)  69  XT.  W.  610. 

[j]      (Minn.;    1890.) 

A  transferror  of  stock,  upon  the  insolvency 
of  the  bank  within  a  year  after  the  transfer  is 
entitled  to  the  benefit  of  any  dividend  realized 

(Mmn!fl9TONPOw"t610?Set8-~Ha,rPei  *  Carro11 

[k]      (Minn.;    1890.) 

Creditors  are  entitled  to  recover  receiver's 
fees,  in  addition  to  their  debts  and  statutory 
costs  and  disbursements,  not  exceeding  the 
amount  of  the  stockholders'  statutory  liability 
—Harper  v.  Carroll  (Minn.)  69  X.  W.  610. 
[1]     (Neb.;    1890.) 

The  double  liability  of  a  stockholder  of  a 

banking   corporation   or   institution,  as  fixed   by 

art.  11.  S  i.  can  be  enforced  by  one  cred- 

e  corpi  or  institution  o'nlv  for  the 

benefit  ol    ill  the  creditors,  or  by  the  receiver  of 

the  corporation  or  institution   when  there  is  a 
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receiver.— Farmers'  Loan  &  Trust  Co.  v.  Funk 
(Neb.)  OS  N.  W.  520. 

[in]     (Neb.:    1896.) 

Const,  art.  11,  §  4.  relating  to  miscellane- 
ous corporations,  ami  providing  that  before  the 
enforcement  of  individual  liability  of  stockhold- 
ers there  must  be  judicially  ascertained  the  in- 
debtedness proposed  to  be  enforced,  and  that  the 
assets  of  the  corporation  must  be  first  extin- 
guished, applies  to  the  liability  of  stockholders 
of  banking  corporations  or  institutions  as  fixed 
by  section  7.— Farmers'  Loan  <&  Trust  Co.  v. 
Funk  (Neb.)  68  N.  W.  520. 

[n]     (Neb.;    1808.)  ,  ,    ,, 

Const,  art.  11,  §  7,  making  eTery  stockhold- 
er in  a.  banking  corporation  or  institution  individ- 
ually liable  to  its  creditors  over  and  above  the 
amount  of  stock  held  by  him,  to  an  amount  equal 
to  his  stock,  for  all  liabilities  accruing  while  he 
remained  a  stockholder,  is  enforceable  without 
special  statutory  enactments.— Farmers'  Loan 
&  Trust  Co.  v.  Funk  (Neb.)  68  N.  W.  520. 

See,  also,  ante,  §  31. 

Is  trust  company,  see  ante,  §  7. 


VI.    NATIONAL  BANKS. 

Prosecution  of  officer  for  receiving  deposits  aft- 
er insolvency,  see  ante,  §  34. 

Reorganization  as  state  banks,  see  ante,  §  2. 

Liability  for  exacting  usury,  see  "Usury,"  §§ 
15,  16. 

§   40.    Transactions  with  state  banks. 

(Iowa;    1897.) 

A  note  payable  to  a  national  hank  was  in- 
dorsed by  a  state  bank  which  was  in  process 
of  dissolution,  and  to  whose  business  the  na- 
tional bank  succeeded.  The  name  of  the  na- 
tional bank  had  been  substituted  for  that  of 
the  state  bank  in  its  note  blanks,  and  the  note 
was  written  on  a  blank  so  changed.  There  was 
an  agreement  between  the  banks  that  notes  held 
by  the  state  bank,  and  guarantied  by  it,  should 
be  received  by  the  national  bank.  Several  pur- 
chases of  notes  had  been  made  by  the  national 
bank  under  the  agreement,  and  some  notes  had 
been  selected  by  a  committee,  but  the  note  in 
question  did  not  appear  in  the  list  of  those  so 
purchased  or  selected.  The  note  was  made  by 
a  depositor  in  the  state  bank  to  satisfy  an  over- 
draft. The  overdraft  was  satisfied  on  its  books, 
and  the  note  was  credited  to  the  state  bank  on 
the  books  of  the  national  bank.  Held,  that  a 
judgment  iu  favor  of  the  national  bank  against 
the  state  bank,  as  guarantor  of  the  note,  on  the 
ground  that  the  note  was  originally  given  to  the 
state  bank,  and  transferred  to  the  national  bank 
pursuant  to  the  agreement,  would  not  be  dis- 
turbed.—Deselleui  v.  Iowa  City  Bank  (Iowa)  70 
N.  W.  702. 

j   41.    Acts  ultra  vires. 

[a]  (Iowa:   1S97.) 

Where  a  bill  of  lading  is  issued  to  a  national 
bank  as  security  for  money  advanced  on  a  draft 
for  the  price  of  the  goods,  a  creditor  of  the  ship- 
per, wdio  subsequently  attached  the  goods,  can- 
not object  that  the  bank  had  no  authority  to 
take  goods  as  security  for  a  loan. — Ayros, 
Weatherwax  &  Reed  < 'o.  v.  Dorsey  Produce 
Co.  (Iowa)  70  X.  W.  111. 

[b]  (N.  D.:    1896.) 

A  national  bank  which  assumed  to  sell 
for  another  certain  notes  owned  by  him,  but 
which,  instead  of  soiling  them  to  a  third  person, 
without  his  knowledge  sold  them  to  itself,  vio- 
lated  its  duty  to  the  owner,  the  same  as  if  it 
had  full  power  under  the  law  to  act  as  such 
agent;  and  was,  therefore,  guilty  of  a  conver- 
sion of  such  notes,  notwithstanding  its  agency 
was  ultra  vires.— Anderson  v.  First  Nat.  Bank 
(N.  L)  j  tlT  N.  W.  821. 
5  N.  D.  451. 


[c]      (S.  D.;    1895.) 

Want  of  authority  in  plaintiff  national 
bank  to  purchase  a  negotiable  note  cannot  be 
pleaded  by  the  maker  of  the  note  in  defense. — 
First  Nat.  Bank  v.  Smith  (S.  D.)  65  N.  W.  437. 


BASTARDY. 

Changing  method  of  enforcing  liability  of  fa- 
ther, ex  post  facto  law,  see  "Constitutional 
Law,"  §  28. 

§   1.    Nature  of  proceedings. 

(Neb.:    1S95.) 

A  bastardy  proceeding  under  Comp.  St.  c. 
37,   is   a   civil   proceeding.  —  Stoppert  v.   Nierle 
(Neb.)  63  N.  W.  382. 
45  Neb.  105. 

§   2.    Who  may  maintain  proceedings. 

(S.  D.:    1895.) 

Bastardy  proceedings  are  properly  insti- 
tuted and  carried  on  in  the  name  of  the  state. 
-State  v.  Bunker  (S.  D.)  65  N.  \V.  33. 

§  3.   Jurisdiction. 

la]     (Neb.;    1895.) 

Proceedings  under  Comp.  St.  c.  37,  enti- 
tled "Illegitimate  Children,"   are  within  the  ju- 
risdiction of  a  county  judge. — Stoppert  v.  Nierle 
(Neb.)  63  N.  W.  3S2. 
45  Neb.  105. 
[b]     (S.  D.;    1895.) 

Laws  1803,  c.  24,  conferring  jurisdiction 
in  bastardy  proceedings  on  the  county  court,  is 
not  in  conflict  with  Const,  art.  5,  §§  20,  21,  lim- 
iting the  jurisdiction  of  the  county  court  to 
cases  wherein  the  demand  or  value  of  the  prop- 
erty does  not  exceed  $1,000.  since  that  provi- 
sion applies  only  to  the  civil  jurisdiction  of  that 
court.— State  v.  Scott,  65  N.  W.  31;  Same  v. 
Bunker,  Id.  33. 

[e]     (S.  D.;   189C.) 

Laws  1893,  c.  24.  conferring  on  the  coun- 
ty courts  jurisdiction  in  bastardy  proceedings, 
is  constitutional.  State  v.  Scott  (1895)  05  N. 
W.  31,  followed— State  v.  Hughes.  00  N.  W. 
1076. 

§  4.    Effect    of    intercourse    with    others 
than  defendant. 

(Minn.;    1895.) 

Where  the  evidence  on  a  prosecution  for 
bastardy  tended  to  prove  that  complainant  had 
intercourse  with  another  at  about  the  time  the 
child  was  begotten,  and  about  the  time  she  tes- 
tified to  having  had  intercourse  with  defendant, 
defendant  was  entitled  to  an  instruction  that 
even  if  he  had  intercourse  with  complainant, 
unless  the  jury  found  that  such  intercourse  re- 
sulted in  pregnancy,  they  must  find  defendant 
not  guilty— State  v.  Allrick  (Minn.)  63  N.  W. 
1085. 

01  Minn.  415. 

§   5.    Pleading. 

(S.  D.:    1S95.) 

Defendant's  failure  to  enter  a  plea  does 
not  constitute  reversible  error  where  he  was  de- 
prived of  no  rights  which  he  would  have  been 
entitled  to  had  a  formal  plea  been  entered. — 
State  v.  Bunker  (S.  D.)  65  N.  W.  33. 

§  6.    Evidence. 

[a]  (Mleh.;   1894.) 

Previous  acts  of  sexual  intercourse  are 
competent     in     evidence.  —  People     v.     Keefer 
(Mich.)  61  N.  W.  338. 
103  Mich.  83. 

[b]  (Micl..;    1896.) 

In  a  prosecution  for  bastardy  defendant 
can  only  be  convicted  on  proof  of  the  particular 
act  of  intercourse  charged  in  the  complaint,  but 
evidence  <>f  olhei  acts,  occurring  at  other  times 
and  places,  is  competent  to  show  the  probability 
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of  the  particular  act  1  i  urred.    People  t. 

Schilling  (Mich.)  68  N.  \\  , 
[C]     (Neb. |    1895  , 

In  bastard]   pr lings  the  e  cam 

is  expressly  made 

ible  i '  '  lomp.  St.  c.  ."-7,  S  5. — 

Stopper!    r.   Merle  (Neb.)  03  N.   W.  382. 
I.,    Sfi  i.     LOB. 
[d]     (Neb.)    iwi.-,.i 

in   ii  i  i  irdy  proceedings 

not    Inti  e\  idem »    t"r 

ert  v.   Nierle  (Neb.)  0;;   N.    \Y. 

Neb.  105. 
le]     (Neb.  |    1895.) 

in  mi  action  "f  bastardy  the  defendant  is 
entitled  to  ask  the  complainant,  on  i 
be  ba  i  sexual  conm 
i   nea  r  the  time  the  child  was  be- 
gotten, and  it   is  error  to  restrict   the  range  of 
snrii  cross  exami  i        a  to  a  number  of  das 
than  the  pi  riod  i  I  gestation. — Stopper!  v.  Nierle 
(Neb.)  63  N.  W.  382. 
45  Neb.  105. 

If]     (N.I..;    1896.) 

Evidence  of  the  unchastity  of  the  com- 
plainant in  a  bastardy  proceeding,  uuisi.li>  the 
period  of  gestation,  whether  in  the  nature  of 

of  In  r  improper  conduct  or  of  her  gi 
reputation   tor  chastity,  is  irrelevant. — Davison 
v.  Cms,.  (Neb.)  66  N.  W.  823. 
47  Neb.  829. 
lei     (Neb.j    is!>.;.) 

The  probable  duration  of  the  period  of 
gestation  is  a  question  of  fact,  to  be  shown  by 
proper  evidence  in  each  particular  case  w 
that   question    is    material. — Davison   v.    Cruse 
<Neb.)  66  V  \V.  S23. 
47  Neb.  820. 

[b]  (S.  D.:   18!)G.) 

In  bastardy  proceedings,  it  is  harmless 
error  to  strike  out  testimony  of  the  complaining 
witness,  admitted  without  objection,  that  she 
was  a  cousin  of  defendant. — State  v.  Hughes 
(S.  D.)  00  N.  W.  1076. 

J  7.   Offer  of  marriage. 

(Neb.;    ]S!(T.) 

An  offer  of  marriage  by  the  putative  fa- 
ther to  the  mother  of  the  bastard  child,  made 
with  a  view  to  the  settlement  of  the  proceed- 
ings about  to  be  commenced,  is  not  admissible. — 
Lisy  v.  State  (Neb.)  69  N.  W.  768. 

§   8.   —   Declarations  of  complainant. 
(Neb.:    1SOS.) 

Evidence  of  declarations  of  the  complain- 
ant in  a  bastardy  suit,  in  which  she  claimed  the 
defendant  was  the  father  of  her  child,  made  out 
of  court,  and  not  during  her  testimony  before 
the  justice  or  county  judge  or  the  district  court, 
is  incompetent. — Stoppert  v.  Nierle  (Neb.)  63  N. 
W.  382. 

45  Neb.  105. 

§   9.   — —    Sufficiency, 
[a]     (Mieb.;   1894.) 

Where  the  weight  of  evidence  clearly 
shows  the  act  of  intercourse  at  the  time  as- 
signed by  the  complaining  witness,  a  mistake 
as  to  the  place  is  immaterial. — People  v.  Keefer 
(Mich.)  61  N.  W.  338. 
103  Mich.  83. 

lb]     (Mich.;    lsor..) 

The  fact  that  a  brother  of  one  charged 
with  bastardy  attempted  to  settle  the  matter 
without  the  latter's  knowledge  is  not  evidence 
of  the  latter's  guilt. — People  v.  Hawks  (Mich.) 
65  N.  W.  100. 

[c]  (Neb.;    1896.) 

In  bastardy  proceedings,  a  mere  prepon- 
derance of  the  evidence  is  sufficient  to  sustain  a 
verdict  of  guilty.— Davison  v.  Cruse  (Neb.)  GO 
N.  W.  823. 

47  Neb.  S29. 


1 .1  I     i>.  D.|    1895.) 

I I  i.-ni  for  the  state,  In  a  bastardy 

case  by  a  prepondi 
deuci  .    state  r.  I  1'/  65  N.  W. 

33. 

§    10.    Instructions. 

Ml  in  ■..;      1805.) 

III  a     I  where    the 

evidence  was  that  the  child  was  full. 

I     hi    in- 
struction  thai   the  child  must   have  been   b 
ten  more  than  235  days  before  its  birth.— State 
v.  Allrick  (Minn.)  63  N.  \V.   1085. 
61  Minn,  415. 

§11.    Appeal, 
[a]     (Mlnn.i    is:..-,., 

A   Bupersed  las  bond  on  appeal  from  a 
judgment    in    bastardy    proceedings 

tioned   on   the   paym  and 

charges  awa  tinsl  defendant  on  appeal, 

and  iii  ease  ol  dismissal  "I  i  he  appi  .■!.  or 
firmance  of  the  judgment,  on  defendant's 
bag   by   and   performing   the  judgment,   or  sur- 
rendering hiniseli  a  prisoner,  in  execution  there- 
of—State v.  Allrick  (Minn.)  Co  N.  W.  039. 
63  .Minn.  328. 
LbJ     (Minn.)    is:ir,.i 

Neither  Gen.  St.  1894,  §  0143,  relating 
bond  'Hi  appeal  from  "a  judgment  direct- 
ing tin  payment  of  money,"  nor  any  other  stat- 
ute regarding  supersedeas  bonds  on  appeals  in 
civil  actions,  applies  to  an  appeal  from  a  judg- 
ment in  bastardy  proceedings. — State  v.  Allrick 
(Minn.)  65  N.  W.  039- 
63  Mmn.  328. 


BATTERY. 

See  "Assault  and  Battery." 

BAWDYHOUSE. 

See  "Disorderly  House." 

BENEFICIARIES. 

See  "Trusts,"  §§  25-31. 

Designation  in  charitable  bequest  or  devise,  see 

"Charities,"  §§  5,  6. 
In  mutual  benefit  policy,  see  "Insurance,"  §  160. 


BENEFITS. 

From  public  improvements,  see  "Municipal  Cor- 
porations," §§  127-155. 


BENEVOLENT  SOCIETIES. 

Exemption  of  funds,  see  "Exemptions,"  §  8. 
Mutual   benefit  insurance,  see  "Insurance,"   §§ 

149-184. 
Venue  of  action   against,  see  "Venue  in   Civil 

Cases,"  §  6. 

§   1.    What  constitute. 
(Iowa.) 

An  association  organized  by  a  railroad 
company  for  the  benefit  of  the  members,  in  case 
of  injury  to  them,  or  of  the  beneficiaries  named 
in  the  membership  certificate,  in  case  of  their 
death,  the  relief  fund  of  which  is  raised  from 
monthly  payments  by  the  members,  who  are 
employes  of  the  road  only,  any  deficiency  being 
made  up  by  the  company,  is  not  an  "insurance 
company,"  leu  a  benefic  ■  '!  society. — (1895)  Don- 
ald V.  Chicago,   It.   i;  Q.   Ry.   Co.  (Iowa)   01  N. 
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W.  971.  93  Iowa,  2S4;    (1897)  Maine  v.  Chica- 
go, B.  &  Q.  R.  Co.  (Iowa)  70  N.  W.  G30. 

§  2.    Members. 

[a]     llom;    1897.) 

A  certificate  of  membership  in  a  mutual 
benefit  society  may  limit  an  express  promise  to 
pay  a  fixed  amount  at  the  end  of  the  endow- 
ment period  by  providing  that,  if  there  shall 
not  lie  a  certain  number  of  members  at  that 
time,  a  payment  of  the  amount  that  a  full  as- 
sessment  will  bring,  based  on  the  ages  at 
which  the  members  joined  the  society,  shall  be 
payment  in  full  of  the  certificate. — Theunen  v. 
Iowa  Slut.  Ben.  Ass'n  (Iowa)  70  N.  W.  712. 
lb]     (Minn.;    1896.) 

Where  a  fraternal  or  benevolent  associa- 
tion issues  a  certificate  of  membership  which,  by 
its  terms,  is  to  continue  in  force  so  long  as  the 
member  complies  with  the  rules  of  the  asso- 
ciation, the  presumption  is  that  it  continues  un- 
til the  contrary  is  made  to  appear;  and,  if  the 
membership  has  ceased,  the  burden  is  on  the  as- 
sociation to  prove  it. — Cornfield  v.  Order  of 
Brith  Abraham  (Minn.)  66  N.  W.  970. 
64  Minn.  261. 

§   3.   Suspension. 

[al     (Iowa;    1897.) 

The  suspension  for  nonpayment  of  assess- 
ments of  a  member  of  a  beneficial  association 
who  had  made  a  continuing  agreement  with  its 
officers  that  his  assessment  should  be  paid  out 
of  printing  and  supplies  to  be  furnished  by 
him  is  not  validated  by  the  fact  that  the  per- 
son making  the  suspension  had  come  into  the 
office  after  the  agreement  was  made,  and  did 
not  know  of  it. — Bixby  v.  Grand  Lodge  A.  O. 
U.  W.  (Iowa)  70  N.  W.  737. 
[bl     (Iowa:    1897.) 

Such  an  agreement  is  not  a  violation  of  a 
requirement  of  the  certificate  and  by-laws  that 
the  member  should  pay  all  assessments  on  or 
before  the  28th  of  the  month;  the  printing  and 
supplies,  for  which  the  association  had  power 
to  contract,  being  equivalent  to  advance  pay- 
ments.— Bixbv  v.  Grand  Lodge  A.  O.  U.  W. 
(Iowa)  70  N.  W.  737. 


BEQUEST. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE. 

See  "Evidence,"  §§  9-15. 


BIAS. 

Of  juror,  see  "Jury."  §§  2.  5.  6. 
Showing    bias    to    affect    credibility,    see    "Wit- 
ness," §  64. 

BIDDING. 

For  city  contract,  see  "Municipal  Corporations," 

y  66. 
For  school  district  contract,  see  "Schools  and 

School  Districts,"  §  19. 


BILL 

of  discovery,  see  "Discovery,"  §  2. 

Of  lading,  see  "Carriers."  §  3. 

Of  particulars,  see  "Pleading,"  §§  74,  75. 

eview,  see  "Equity,"  §  63. 
■  >i   sale,  see  "Sale,"  §  15. 
4  X.W.DIG— 8 


BILLS  AND  NOTES. 

See  "Negotiable  Instruments." 

Alteration  of  notes,  see  "Alteration  of  Instru- 
ments," §  3. 

Rights  of  indorsee  of  note  secured  by  mortgage, 
see  "Chattel  Mortgages,"  §  32. 

BLACKMAIL 

See  "Threats  and  Threatening  Letters." 

BLANKS. 

Filling  out  blank,  see  "Alteration  of  Instru- 
ments," §  4. 

Signature  in  blank  by  guarantor,  right  to  fill  in, 
see  "Guaranty,"  §  6. 

BLASTING. 

See  "Negligence,"  §  5. 


BOARDS. 

County  boards,  see  "Counties,"  §5  26-32. 

Of  city  estimates,  see  "Municipal  Corpora- 
tions," §  6. 

Of  equalization,  see  "Taxation,"  §§  38-44. 

Of  fire  underwriters,  see  "Insurance,"  §  2. 

Of  health,  see  "Health,"  §§  1,  2. 

Of  pardon,  see  "Pardon." 

Of  public  lands,  see  "States  and  State  Officers." 
§  5. 

Proceedings  by,  see  "Office  and  Officer,"  §§  10, 

BODY  STEALING. 

(Iowa;    1805.) 

Upon  the  trial  of  an  indictment  under 
McClain's  Code,  §  5328,  which  declares  that 
"if  any  person  without  lawful  authority,  dig 
up,  disinter,  remove  or  carry  away  any  human 
body,"  he  shall  be  punished,  etc.,"  it  is  incum- 
bent on  defendant  to  show  that  he  had  lawful 
authority.— State  v.  Schaeffer  (Iowa)  64  N.  W. 
276. 

BOILER  INSPECTION. 

Class  legislation,  see  "Constitutional  Law,"  S 
24. 

BONA  FIDE  PURCHASERS. 

See  "Sale,"  5§  89-92;  "Vendor  and  Purchas- 
er," §§  37-10. 

Of  bills  and  notes,  see  "Negotiable  Instru- 
ments," §§  42-57. 

Of  city  bonds,  see  "Municipal  Corporations,"  §5 
182,  183. 

Of  corporate  stock,  see  "Corporations,"  5  62. 

Of  mortgaged  property,  see  "Chattel  Mortga- 
ges," §  30. 

Of  mortgage  note,  see  "Mortgages,"  §  30. 


BONDS. 

As  to  questions  of  suretyship,  see  "Principal  and 
Surety." 

Estoppel  of  obligor,  see  "Estoppel,"  5  .">. 

Fur  release  of  property  attached,  see  "Attach- 
ment," §  21. 

In  attachment,  see  "Attachment."  §§  18-23. 

Injunction  bonds,  see  "Injunction,"  §§  32-34. 
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In  replevin,  Bee  "Replevin,"  s5  '■'•■'•  35. 

,      or    ippi  Appeal,     S3 

on  bail  boni  B  I,  4. 

iDd  Officer, 

Of  assignee  for  creditor*  i ■">•  "'   l"1" 

Benefit  of  Creditoi  22,  27. 

Of  clerl    '  ' !                         IQ 

itraetor,  see  "8  '  -         "*• 

in  counl  s .  see  "Cou 

■(  ii  county  treasurer,  see  "0 ities,    5  l». 

i  if  depoa                    inty  funds,   si  e    'Deposita- 

1  .^  ..HO 

of  state  funds,  see  "Depositaries,    S  f • 

Of  guan  ■  luardian  and  \\  ard,     §§  lt>, 

Of  i      iranci    ■   ■  "Insurs     e,"  i  102. 

Of  liquor  dealer,  see  "Intoxii  ating   Liquors,     S 

"1 

,  ii  BUblic  officer,  m  e  "Office  and  Officer,"  §  7. 
ee  "Insurance,"  5  15. 

Of  8i  ;.       d  i  •   "Schools  and  School  Dis- 

tricts," S  20.  ,,     ._ 

Of  sheriffs   and  constables,   see   "Sheriffs  and 
i,"  §§  13,  li 

Of  state,  see  "States  and  State  Officers,    §  1A 

Of  town,  see  "Towns,"  S  4, 

On  appeal,  see  "Appeal,"  §§  61,  70. 

from  justice,  see  "Appeal."  $  163. 

—  in  admiralty,  see  "Admiralty,"  §  -■ 

Supersedeas  bonds,  see  "Appeal,"  S  269.     _  _ 
Taken   from   public  contractor,   see  "Municipal 

i  loi  poral  ions,"  §  60. 
in  discharge  garnishee,  see  "Garnishment,     8 

29. 
To  procure  injunction,  see  "Injunction,"  §  —2. 

S    1.    Execution   and  delivery. 

|aj     (Minn.:    1896.) 

The  fact  that  the  name  of  a  surety  who 
signs  and  seals  a  bond  is  not  mentioned  therein 
does  in.:  attni  iis  validity,  if  it  is  apparent  from 

the    fi t   the    bond   that   he   intended   to   l>e 

bound  by   its  conditions.     Campbell  v.  Rotering 
(1889)  43  X.  W.  795,  42  Minn.  115,  followed.— 
Wheeler  v.  Paterson,  GU  X.  W.  964. 
64   Minn.  231. 

!  :,|     (Nell.;   1895.) 

Where  a  bond  is  delivered  without  the 
signature  of  all  persons  named  in  the  body 
thereof  as  obligors,  there  was  no  presumption 
Hint  the  bond  was  not  to  be  considered  as  bind- 
ing .ii  those  si^nin-  it  until  executed  by  all 
of  the  persons  so  named.— Mullen  v.  Morris 
(Neb.)  62  X.  \V.  71.  43  Neb.  596. 

[cl     (Neb.;    1895.) 

Where  a  betel  which  is  a  joint  obligation 
in  form  is  delivered  to  the  obligee  without  be- 
ing executed  by  all  the  persons  named  in  the 
bod.  I  hereof  as  obligors,  the  bond  itself  is  suffi- 
cient to  put  the  obligee  on  inquiry  as  to  wheth- 
er those  wdio  signed  consented  to  its  being  de- 
livered without  the  signatures  of  the  others.— 
Mullen  v.  Mortis,  62  X.  W.  74,  13  Neb.  596. 

§  2.    Instrument    defective    as    statutory 
bond. 

(Mich.;   1894.) 

A  bond  reciting  that  the  surety  will  pay 
the  judgment  against  defendant  ar  the  end  of 
six  'months,  intended  by  the  surety,  magis- 
trate, and  plaintiff  in  the  suit   to  operate  as  a 

statutory  stay  1 d,  but  defective  as  such,  will 

be  considered  a  common-law  obligation  to  pay 
the  judgment'.— Lustfield  v.  Ball  (Mich.)  61  N. 
W.  339. 

103  Mich.  17. 

§  3.    Scope  of  liability. 

(S.  1).:    1896.) 

i  in  ■'  bond  conditioned  on  the  repayment 
banl     of   county    funds  deposited   by   the 
county  treasurer,  the  obligors  are  liable  for  the 
tyment  of  the  amount  of  a  certificate  of  de- 
posit given  the  obligee  for  money  deposited  with 
the  bank  before  the  execution  of  the  bond,  and 


ni li  atlj   I'd,  llvered  to  Uw  bank,  and  the 

the  i  ertificat*  credited  to  the  nl  i 
AJIibone  v.  Ami     tl      DO  68  X.  \\ .  105. 

§   4.    Performance, 
llottn:     1896.) 

A  bond  conditioned  for  the  payment  b 
should  receive  on  ai 
of  his  agency  is  discharged  bj  the  emplo 
taking  the  agent'  i  note  in  satisfaction  ol 
claims,  and  agreeing  to  return  the  bond.-  I- 
v.  Jacks,,,,  (Iowa)  06  X.  W.  80. 

$   5.    Actions. 

[nl     (Mtch.l    isiiT.I 

In  ■. ition  on  a  bond  made  pending  a  sun 

in  ,  b  mere.  , litioned  that  the  principal  de 

fendanl    would   "well  and   truly   pay   all   such 

sums   of    money,    and    pit-form    and    - 
linal  decree  made  against  him  in  tins  cause,    the 
, led.-, ration  alle  ted  that  the  decrei  o  that 

defendant  Bhould  pay  the  receiver  tl 

S)  460  11.  and  should  pay  COStS  to  complain 

and  that  the  receiver,  out  of  the  sum  decn 

be  paid  to  him,  should  pay  to  ( iplainants  the 

sum  of  $574.81.     The  decree  Bet  out  in  thi 

[an n  recited  that   11.   bad   been  appointed   re 

ceiver   in   the  cause.     ff«W,   thai   the  receiver  a 
relation    to   the   chancery    suit   was  sufficiently 
shown.     Kobson    v.    Dayton    I.Mich.)    68    X.    U 
834. 

[1,1     (Mien.;    is-ir.) 

Plaintiff's  interest  in  the  money  directed  to 
be  paid  by  defendant  was  sufficiently  sho 
3  ,,,  the  sum  directed  to  be  paid  by 
i  v.    Dayton    (Mich.)   ti'.»    X.    W  , 

834. 


[cj     l\.  r>.;    1895.) 

In  an  action  by  an  assignee  of  noti- 
fiable school  bonds,   defendant  could  show  want 
of  consideratii.il  for  the  bonds,  in  that  it  rei  i 
for  them  neither  cash  nor  audited  and   cat 
warrants  — Flags  v.  School  Dist.  No.  70,  Barnes 
Countv  (X.  D.t  H5  N.  W.  674. 
5  N.  D.  191. 

[<1]     (Wis.:    1895.) 

In  an  action  on  the  bond  of  an  insura ■ 

agent,  a  claim  that  the  agent  received  in  the 
aggregate  a  certain  sum  of  money  collected 
from  persons  named  therein,  and  a  claim  that 
be  received  another  sum  from  another  person, 
do  not  constitute  separate  causes. —  Nor 
\sv-ii-  Co.  of  England  v.  Hotchkiss  CWif 
X.  \V.  1020. 

90  Wis.  415. 

§   6.   Parties. 

[a]     (Mich.;    1895.)  , 

How.  St.  S  SUla,  provides  that  com 
ors   shall    execute   to   the   state    a   bond    for    the 
payment  of  all  indebtedness  which  may  ac 
to  any  person  for  labor  performed   in  the 
tion  of  a  public  building,     lit  hi.  that  person-  i  , 
whom    an    indebtedness    had    accrued    for 
performed  on  a  school  building  may   nee. 
a  bond  executed  as  required  by  statute,   except 
that  it   was   payable  to   a   board   of  education, 
instead   of  to  the  state,  and  though  there  was 
an  additional  condition  to  save  said  board  harm- 
less  from  all  claims  for  such  labor.— Board  of 
Education  of  City  of  Detroit  v.  Grant  (Mich.) 
64  N.  W.  1050. 

[bl     (Minn.:    1N!Kl.) 

Gen.  St.  1894,  S  193.  provides  that  m  cs 
of  an  election  contest  three  persons  shall  be  ap- 
pointed  to   whom  the  inspection  and  examination 
of  the  ballots  shall  be  referred,  and  that  the  con- 
testant   shall   file  a  bond  conditioned  that   he 
pay  the  expenses  of  the  examination  and  inspec- 
tion    if    he    fail    to    maintain    the    contest.      Held 
that,    though    the   bond   names   the   contesti 
ol  ligee,  any  one  of  the  persons  to  whom  the  ex- 
amination 'and    inspection    was    referred    may    sue 

Her, in  his  own  name,  but   they  cannot    sue 

jointly.— Moede  v.  Haines  (Minn.)  09  X.  \\  .  210. 
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§  7. 


Pleading. 


[a]     (Midi.;   lN!i<;.> 

In  a  suit  on  n  bond,  a  declaration  which 
is  sufficient  to  show  a  good  common-law  bond  is 
not  demurrable. — Boyer  v.  Sowles  (Mich.)  67  N. 
W.  530. 

|bj     (Midi.;    1.N9C.) 

In  declaring  »n  a  bond,  where  profcrt  is 
made,  delivery  need  not  be  averred. — Boyer  v. 
Sowles  (Mich.)  67  N.  W.  530. 

IcJ     (Wis.;    1805.) 

In  an  action  on  a  specialty,  it  is  unneces- 
sary to  allege  consideration. — Northern  Assur. 
(m.  of  England  v.  Hotchkiss  (Wis.)  63  N.  W. 
1 1 120. 

90  Wis.  415. 

Ill]     (Wis.;    1895.) 

In  an  action  against  sureties  on  the  bond 
of  an  insurance  agent,  whereby  they  were  held 
and  firmly  bound  unto  the  plaintiff  in  a  certain 
sum,  and  for  which  payment  they  bound  them- 
selves jointly  and  severally,  a  complaint  alleg- 
ing a  breach  of  the  bond  by  the  principal  obligor 
by  receiving  $321  as  such  agent,  and  a  refusal 
to  pay  it  over,  states  a  cause  of  action. — North- 
ern Assur.  Co.  of  England  v.  Hotchkiss  (Wis.) 
<:::  X.  \V.  1020. 
90  Wis.  415. 

[el     (Wis.:   ISO;;.) 

An  allegation,  in  an  action  on  a  bond  of 
an  attorney,  that  he  was  appointed  the  attorney 
of  plaintiff  corporation  by  its  board  of  directors, 
"and  held  under  said  apnointment  for  the  term 
of  two  years,"  sufficiently  alleges  that  his  term 
of  office  was  for  two  years. — Germania  Spar  & 
Ban  Verein  v.  Elynn  (Wis.)  66  N.  W.  109. 
92  Wis.  201. 

[f]     (Wis.;    1880.) 

A  complaint  which  alleges  that  plaintiff 
corporation  was  authorized  to  loan  money  to 
members  on  real-estate  security;  that  arrange- 
ments were  made  to  loan  a  certain  sum  to  a 
member,  that  R.,  the  duly-appointed  attorney 
of  plaintiff,  "by  virtue  of  his  office,"  was  given 
a  check  payable  to  his  order,  to  be  delivered  to 
the  borrower  as  soon  as  the  latter  should  exe- 
cute a  satisfactory  mortgage;  and  that  R.  con- 
verted the  check,  during  his  term  of  office, — 
states  a  good  cause  of  action  against  the  sure- 
ties on  R.'s  bond. — Germania  Spar  &  Bau  Ve- 
rein v.  Flynn,  60  N.  W.  109,  92  Wis.  201. 


§  8. 


Evidence. 


Ta]     (Midi.:    189B.1 

A  debtor  made  a  bill  of  sale  to  secure  notes. 
Thereafter  the  creditor  delivered  the  goods  to 
the  debtor,  who  gave  a  bond  conditioned  to 
sell  the  goods,  and  account  for  the  proceeds  to 
a  certain  sum.  Held,  that  admission  of  the 
notes  in  evidence  in  an  action  on  the  bond,  for 
tin'  purpose  of  showing  consideration  and  the 
history  of  the  transaction,  was  proper.— Wheel- 
er v.  Meyer  (Mich.)  60  N.  W.  46. 

[b]  (Midi.;    1890.) 

A  finding  that  an  inventory  was  attached 
to  a  bond  at,  the  time  it  was  signed  by  the  surety 
is  warranted  by  testimony  of  the  person  who 
drew  it  that  he  pinned  the  inventory  to  the 
bond,  that  it  was  pinned  to  it  when  the  prin- 
cipal signed  it.  that  the  principal  took  it  to  the 
surety,  and  when  it  came  back  with  the  surety's 
signature  the  inventory  was  still  pinned  there- 
on; it  being  recited  in  the  bond  that  "an  in- 
ventory is  hereunto  attached  and  made  a  part 
hereof." — Wheeler  v.  Meyer  (Mich.)  66  N.  W. 
46. 

[c]  (Neb.;    1S95.) 

The  burden  is  on  those  who  executed  a 
bond  without  the  signatures  of  others  named 
therein  to  show  that  they  were  not  to  bebonnd 
unless  it  was  executed  by  such  others. — Mullen 
v.  .Morris,  62  X.   W.  74,  43  Xeb.  596. 


§   9.   Judgment. 

(S.  D.:    1895.) 

It    was    proper,    under   Comp.    Laws,    5 

4901,  in  an  action  on  the  1 1  of  a  county  I 

urer.  to  enter  judgment  against  each  of  tha 
sureties  for  the  amount  for  which  he  was  sever- 
ally liable. — Custer  County  v.  Albien  (S.  D.)  04 
N.  W.  533. 

§   10.    Limit  of  recovery — Penalty. 

[a]  (Minn.;    1895.) 

Where  a  bond  contains  a  contract  for  the 
performance  of  certain  thiugs,  and  the  obligor 
binds  himself  in  a  penalty  to  such  performance, 
the  penalty  is  not  the  limit  of  recovery  on  the 
instrument;  but  the  obligee  may  recover  dam- 
ages as  often  as  the  breach  arises,  even  beyond 
the  penalty. — Meinert  v.  Bottcher  (Minn.)  62  N. 
W.  27U. 

60  Minn.  204. 

[b]  (Neb.;    1895.) 

The  object  of  a  penalty  in  a  bond  is  to 
fix   the   limit   of   the   liabilitv   of   the    signers. — 
Morrison  v.  Boggs  (Neb.)  62  N.  W.  473. 
44  Xeb.  248. 

[c]  (Neb.;    1895.) 

In  an  action  on  a  penal  bond,  judgment 
may  be  recovered  for  the  actual  damages  sus- 
tained, not  exceeding  the  penalty  of  the  bond 
and  interest  from  the  date  of  the'  breach  of  the 
conditions,  less  all  the  payments  made  by  the 
obligors. — Mullen  v.  Morris  (Neb.)  62  N.  W. 
74,  43  Neb.  596. 


BONUS. 

From  borrower  to  lender,  see  "Usury,"  §  5. 


BOOKS. 

Of  account  as  evidence,  see  "Evidence,"  §  78. 
Right  to  inspect  corporate  books  and  papers,  see 
"Corporations,"  §  67. 

BOROUGHS. 

See  "Municipal  Corporations." 


BOUNDARIES. 

I.  NATURAL,  §§  1,  2. 
II.  ARTIFICIAL,  §§  3-6. 

III.  RECOGNITION   AND   ADVERSE   POS- 

SESSION, §§  7,  8. 

IV.  EVIDENCE.  SS  9.  10. 

V.  ESTABLISHMENT    —   STATUTORY 
PROCEEDINGS,   §   11. 

Judicial  notice  of  boundary  of  judicial  district, 
see  "Evidence,"  §  3. 

Of  city,  see  "Municipal  Corporations,"  §§  18-21. 

Of  county,  see  "Counties,"  §  3. 

Of  school  district,  see  "Schools  and  School  Dis- 
tricts," §  4. 

I.   NATURAL. 

§   1.    Streams  and  waters, 
[a]     (Wis.;    189G.) 

A  definite  boundary,  like  a  nonnavigab], 
river,  called  for  in  a  deed,  controls  distances  and 
quantity  in  the  description,  and  conveys  the  land 
to  the  thread  of  the  stream. — Lampman  v.  Van 
Alstyne  (Wis.)  09  N.  W.  171. 
'  [bl     (Wis.:    1897.) 

Low-water  mark  on  the  shore  of  a  lake,  as 
a  boundary,  is  ordinary  low-water  mark,  or  tie 
level  at  which  the  water  stands  when  free  from 


281     (g  1) 


lioi  M)  \i;ii:>,  i.  i ii. 


7)     232 


disturbing  i  i  i  G      Irlcb,  Tranep. 

Oo.  (Wis.)  69  N.  u.  800. 

Where  one  ol  the  boundaries  in  a  deed  is 
substantially  coincident  with  the  Bhore  of  a 
lake  at  1  irk,  1  he  intent  to  o  avej  t<> 

such  mark  n  ill  be  pre  timed,  In  the  absence  of 
intrary  intent,  though 
iln-  lake  is  not  named  as  a  boundary.-  Slauson 
v.  G b  Transp.  Co.  (Wis.)  69  N.  \V.  000. 


12. 


Meander  lines. 


lal     ili'on:    is!).'..) 

A  mei  ndei  line  merely  ili'ti>rmines  the 
sinuosities  of  the  stream  or  body  of  water,  ami 
is  not  a  boundary.  Schlosser  v.  Crookshank 
(Iowa)  65  N.  W.  344;  Caldwell  v.  Jackson,  Id.; 
McNarj  v.  Same,  Id. 

|  h|     iIiikii;    is;>.-..> 

The  owners  of  land  adjoining  the  me- 
under  line  of  a  navigable  lake,  as  established  by 
government  surveyors,  are  riparian  owners,  and 
entitled  to  all  land  lying  between  such  line  and 
the  high-water  line  of  the  lake,  t lioiij^li  most  of 
such  land  is  high,  and  not  subject  to  overflow. 
— Schlosser  v.  Crookshank  (Iowa)  <'>5  N.  \V.  344; 
Caldwell  v.  Jackson,  Id.;    McNary  v.  Same,  Id. 

Ic)      down;    1S!».->.I 

In  the  absence  of  evidence  of  a  reserva- 
tion in  the  patent  or  an  assertion  of  title  by  the 
government  to  land  lying  between  the  meander 
line  of  a  lake,  as  established  by  its  gun 
ami  the  shore  line  of  the  lake,  evidence  aliunde 
is  inadmissible  to  show  that  the  meander  line 
was  intended  as  the  boundary  of  the  adjoining 
patent.— Schlosser  v.  Crookshank  (Iowa)  65  N. 
\V.  344;  Caldwell  v.  Jackson,  Id.;  McNary  v. 
Same,  Id. 

[<1J     i  lown:    1895.) 

The  fact  that  the  meander  line  of  a  nav- 
igable lake,  as  established  by  government  sur- 
veyors, did  not  coincide  with  the  shore  line  of. 
the  lake,  will  not  overcome  the  presumption 
that  the  government,  in  patenting  land  adjoin- 
ing the  meandei  line,  intended  to  convey  the 
land  lying  between  such  line  and  the  lake. — 
Schlosser  v.  Crookshank  (Iowa)  65  N.  \V.  341; 
Caldwell  v.  Jackson,  Id.;  McNary  v.  Same,  Id. 
Ie]     (Iowa;    1805.) 

The  fact  that  the  number  of  acres  re- 
cited in  a  government  patent  corresponds  with 
the  quantity  within  the  meander  line  along  a 
navigable  lake  will  not  prevent  the  patentee 
from  claiming  the  land  between  the  meander 
line  and  the  shore  line. — Schlosser  v.  Crook- 
shank I  Iowa  i  65  N.  W.  344;  Caldwell  v.  Jack- 
son, Id.;    McNary  v.  Same,  Id. 


II.    ARTIFICIAL. 

§  3.    Highways — Center  or  side  of  road. 
(Minn.:    18!).->.t 

Where  one  plats  submerged  land,  extend- 
ing a  distance  of  several  blocks,  streets,  and 
alleys  beyond  the  shore  line,  but  not  to  the  point 
of  navigability,  and  then  conveys  one  of  thes« 
blocks,  in  the  rear  of  which  are  drawn  the  plat- 
ted lines  of  an  alley  12  feet  wide  between  the 
block  so  conveyed  and  the  outermost  line  of  the 
alley,  and  beyond  which,  in  the  direction  of  the 
line  of  navigable  water,  there  is  an  unplatted 
space  of  submerged  laud,  no  title  or  appurtenant 
right  to  the  unplatted  space  passed  to  the  gran- 
tee, and  his  title  was  limited  to  the  center  of 
the  alley.— Gilbert  v.  Emerson  (Minn.)  61  N. 
W.  820. 

CO  Minn.  62. 

|  4.    Courses    and    distances — Control    by 
monuments. 

(Neb.s    ISO.".) 

The  original  monuments  established  dur- 
ing a  government  survey  control  course  and  dis- 
tance.—Peterson  v.  Skjelver  (Neb.)  02  N.  W.  43. 
43  Neb.  663. 


§   S.    Location  ol  corner. 

i  web. :  i sua  p 

Win-re  it  is  shown  by  urn  d  evl- 

i  bat  b  sect  r  h  as  located  bj   the 

government  at  a  certain  point,  such 

ust  control,  though  it  Is  a  place  'tit 

l'erent    from    that    given    iii    the    field    net. 

plat.— Peterson  v.  Skjelver  (Neb.)  62  N.  W.  48 
43  Neb.  668. 

{j  6.   Official  surveys, 
[a]     is.  D.|    1896.) 

The  location  by  the  enmity  surveyor  of 
the  section  lines  under  Ac!  1890,  c.  36,  which 
makes   the  survey   presumi  rrect,   only 

makes  Bucb  locati  >n  prima  facie  evidence  against 
the  landowners.— Webster  v.  White  (S.  D.)  66 
N.  W.  1145. 

[bl       IS.   I>.;      ISiMi.l 

Where  a  section  line  is  in  controversy, 
the  line  as  indicated  bj  the  government  mounds 
established  by  the  government  surveyor  mnst 

prevail,  when  the  points  at  which  the  mounds 
were  placed  have  been  ascertained.— Dowdlc  v. 
Cornue  (S.  D.)  68  N.  W.  184, 

[el     (S.  !>.;    1800.) 

The  question  as  to  where  the  mounds 
made  by  the  government  surveyor  at  the  time 
of  the  original  survey  were  in  fact  placed  is  one 
of  fact,  and  a  finding  thereon  will  not  be  dis- 
turbed  unless  there  is  a  cli  n  lerance  of 

the  evidence  against  it. — Dowdle  v.  Cornue  (S. 
D.)  68  N.  \\ .  194. 

1<I|      IS.  D.I    1897.) 

On  resurvey  of  land  originally  belong 
to  the  United  States,  and  which  had  been  sur- 
veyed under  its  authority,  the  resurvey  must  fol- 
low the  boundaries  and  monuments  as  run  by 
the  original  survey,  if  the  monuments  can  be 
found,  or  the  places  where  they  were  originally 
placed  identified.— Randall  v.  liurk  Tp.  of  .Min- 
nehaha County  (S.  D.)  70  N.  W.  837. 


III.    RECOGNITION      AND       ADVERSE 
POSSESSION. 

Extending  possession  to  boundaries,  see  "Adverse 
Possession,"  §  10. 

§   7.    Agreement  between  parties. 

la]     (Midi.;    1895.) 

Where  parties  by  mutual  agreement  fix 
a  boundary  line,  and  thereafter  acquiesce  in  the 
line  so  established,  such  line  will  be  considered 
the  true  line,  though  the  period  of  acquiescence 
be  less  than  that  fixed  by  statute  for  gaining 
title  by  adverse  possession. — White  v.  Peabody 
(Mich.)  64  N.  W.  41. 

[b]     (Mich.  |    1896.) 

In  ejectment  between  adjoining  landown- 
ers, there  was  a  dispute  as  to  the  boundary,  and 
defendant  claimed  that  plaintiff  had  acquiesced 
in  a  certain  line  as  a  boundary;  but  it  appeared 
from  defendant's  evidence  that  plaintiff  took  no 
part  in  the  selection  of  the  surveyor  who  made 
such  line,  and  plaintiff  testified  that  she  did  not 
agree  to  such  boundary,  and  informed  defend- 
ant that  she  would  require  a  new  survey,  and 
defendant  thereafter  attempted  to  prevent  such 
resurvey.  Held,  that  the  evidence  failed  to 
show  that  plaintiff  had  agreed  on  a  boundary 
line.— Dauer  v.  Hildebrandt  (Mich.)  68  N.  W. 
145. 

[cl     (Mich.;    1897.) 

Where  a  conveyance  is  made,  by  descrip- 
tion in  no  way  uncertain,  of  the  west  65  feet  of 
a  lot,  the  fact  that,  during  the  negotiations,  the 
parties  thereto  had  made  some  measurements, 
and  the  purchaser  was  told  that  his  east  bound- 
ary would  be  the  side  of  a  cistern,  which  was 
68  i  east  of  the  west  boundary,  followed  by 
his  erecting  steps  which  extended  20  inches  over 
a  line  65  feet  east  of  the  west  boundary,  to 
which  there  was  no  objection  so  long  as  the 
grantor  continued  to  own  the  east  part  of  the 
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lot,  amounts  to  no  more  than  an  agreement 
within  the  statute  of  frauds,  and  does  not  bring 
the  ease  within  the  rule  that  a  mutual  adjust- 
ment of  a  disputed  boundary,  followed  by  the 
establishment  of  plain  landmarks,  and  occu- 
|iam-j  ami  acquiescence  under  such  arrange- 
ment, fixes  the  boundary.— De  Long  v.  Baldwin 
(Mich.)  09  N.  W.  831. 

§  8.    Estoppel. 

[a]  down:    1895.) 

Plaintiffs  bought  one  of  several  lots 
which  defendant  had  platted,  and  erected  there- 
on a  building  which  encroached  on  an  adjacent 
lot  owned  by  defendant.  Plaintiffs  could  not 
have  relied  with  safety  on  the  plat  alone,  but 
they  relied  solely  on  defendant's  representations 
as  to  the  boundaries  of  the  lot:  and  defendant, 
knowing  that  fact,  in  good  faith,  but  erroneous- 
ly, indicated  a  point  as  plaintiffs'  corner,  in  con- 
sequence of  which  mistake  plaintiffs  encroach- 
ed on  defendant's  lot.  Defendant  did  not  claim 
that  there  was  an  encroachment  until  plaintiffs' 
building  was  erected.  Held,  that  defendant  was 
estopped  to  deny  that  the  point  indicated  by 
him  was  the  corner  of  plaintiffs'  lot. — Ross  v. 
Ferree  (Iowa!  64  N.  W.  683. 

[b]  (Iovra:   1897.) 

Plaintiff  is  not  estopped  to  claim  the  true 
boundary  between  her  lot  and  that  of  defend- 
ants, though  they  respectively  occupied  for  more 
than  10  years  to  a  line  on  plaintiff's  lot,  any 
claim  of  title  thereto  by  defendants  being  on 
the  erroneous  belief  that  it  was  the  true  line: 
and  though,  when  defendants,  while  grading 
their  lot,  called  plaintiff's  attention  to  a  line  on 
the  ground,  which  they  had  made,  and  slated 
they  understood  it  to  be  on  the  boundary  line, 
plaintiff  answered  that  she  was  satisfied  that  the 
line  was  the  proper  one,  and  told  them  to  go  on 
with  their  work;  and  though  she,  after  they  had 
graded  their  lot,  constructed  a  temporary  re- 
taining wall  on  the  line,  there  having  been  at 
the  time  no  question  between  them  in  regard  to 
the  location  of  the  boundary,  and  she  not  hav- 
ing known  till  thereafter  but  that  such  line  was 
the  true  boundary. — Jordan  v.  Ferree  (Iowa) 
70  N.  W.  611. 

[c]  Oli  cli.:    1895.) 

In  ejectment  it  appeared  that,  while  de- 
fendant was  erecting  his  building,  plaintiff  ask- 
ed him  if  he  was  on  his  own  line,  and  defendant 
said  he  was  going  to  have  a  survey  made.  De- 
fendant continued  with  the  building  without 
objection  from  plaintiff,  who  saw  the  work  go- 
ing on  every  day.  Five  years  afterwards  plain- 
tiff had  the  land  surveyed,  and  discovered  that 
defendant's  building  was  on  his  line,  and  im- 
mediately called  defendant's  attention  to  it, 
and  there  was  then  some  talk  of  defendant  pay- 
ing for  the  part  occupied  by  his  building.  Hehl, 
that  it  was  a  question  for  the  jury  whether  a 
boundary  line  was  established  with  defendant's 
acquiescence. — Manistee  Manuf'g  Co.  v.  Cogs- 
well, 61  X.  W.  SSI,  103  Mich.  602. 


IV.    EVIDENCE. 

§   9.    Competency  and  materiality. 

[a]  (S.  D.:   1895.) 

On  the  question  as  to  the  location  of  a 
boundary  line,  it  is  immaterial  that  a  resurvey, 
locating  the  line  as  claimed  by  one  of  the  parties, 
was  made  under  an  unauthorized  contract. — 
Hanson  v.  Township  of  Red  Rock  in  Minneha- 
ha County  (S.  D.)  63  N.  W.  156. 

[b]  (Wis.;    1895.) 

That  a  fence  is  on  the  true  boundary  line 
between  two  farms  cannot  be  shown  by  evidence 
that  it  is  in  line  with  fences  on  adjoining  farms. 
-Fuller  v.  Worth,  64  N.  W.  995,  91  Wis.  406. 

§    10.    Surveys. 
[a  J     (Mich.:   1895.) 

Testimony  of  a  civil  engineer  that  he  had 
taken  pains  to  establish  the  correctness  of  a 


stake  designating  a  section  corner;  that  he 
knew  it  to  be  approximately  the  location  of  the 
original  section  corner:  that  he  had  used  the 
stake  so  frequently  with  reference  to  other  sur- 
veys that  he  was  perfectly  sure  of  its  correct- 
ness; and  that,  if  it  were  not  correct,  the  streets 
would  all  be  thrown  out  of  line, — is  sufficient 
to  warrant  the  admission  of  a  survey  the  start- 
ing point  of  which  was  the  stake  alluded  to,  as 
against  an  objection  that  such  point  had  not 
been  located. — Manistee  Manuf'g  Co.  v.  Cogs- 
well (Mich.)  61  N.  W.  884. 
103  Mich.  602. 

[b]     (Mich.;    1895.) 

The  record  of  a  survey  by  a  county  sur- 
veyor in  subdividing  a  section,  which  neither 
shows  for  whom  the  survey  was  made,  nor  the 
variation  of  the  magnetic  needle  from  the  true 
meridian,  as  required  by  How.  Ann.  St.  §  619, 
and  which  does  not  purport  to  fix  definitely  the 
center  of  the  section,  was  not  admissible. — Van 
Der  Groef  v.  Jones  (Mich.)  65  N.  W.  602. 
IcJ     (Mich.;   1895.) 

Though  How.  Ann.  St.  §  616,  provides 
that  the  certificate  of  the  county  surveyor  of 
any  survey  made  by  him  shall  be  presumptive 
evidence  of  the  facts  stated  therein,  when  other 
surveys  made  by  competent  surveyors  are  intro- 
duced in  evidence  the  survey  of  the  county  sur- 
veyor is  of  no  more  binding  force  than  the 
others. — Van  Der  Groef  v.  Jones  (Mich.)  65  N. 
W.  602. 

V.    ESTABLISHMENT— STATUTORY 
PROCEEDINGS. 

§11.    Statutory  proceedings. 

(Iowa:    1896.) 

Where  boundary  commissioners  base 
their  report  on  the  evidence  introduced,  an  or- 
der denying  a  motion  to  set  it  aside  for  erroneous 
findings  will  not  be  disturbed,  in  the  absence  of 
the  evidence  on  which  the  commissioners  acted. 
— Maher  v.  Shenhall  (Iowa)  65  N.  W.  978. 


BOUNTIES. 

(Neb.;    1896.) 

Laws  1895,  c.  1.  declaring  that  a  specified 
bounty  shall  be  paid  for  each  pound  of  sugar 
manufactured  in  the  state,  and  providing  a  man- 
ner of  ascertaining  the  amount  so  manufactured, 
and  directing  the  state  auditor,  on  proof  of  the 
amount,  to  draw  his  warrant  on  the  treasurer 
therefor,  but  in  no  way  limiting  the  total  sum  to 
be  so  expended,  makes  no  "specific  appropria- 
tion" out  of  which  the  bounties  may  be  paid, 
within  Const,  art.  3.  §  22.  declaring  that  "no 
money  shall  be  drawn  from  the  treasury  except 
in  pursuance  of  a  specific  appropriation  made  by 
law."— State  v.  Moore  (Neb.)  69  N.  W.  373. 


BREACH  OF  MARRIAGE  PROMISE. 

§    1.    Pleading. 
(IoTrat   1894.) 

An  allegation  in  the  complaint  that  "de- 
fendant entered  into  a  verbal  contract  by  which 
the  said  defendant  promised  and  agreed  to  mar- 
ry this  plaintiff"  is  sufficient  to  show  the  mutu- 
ality of  the  contract,  on  motion  in  arrest  of 
judgment. — Edwards  v.  Edwards  (Iowa)  61  N. 
W.  413. 

93  Iowa,  127. 

§   2.    Evidence. 

[a]     (Iowa;   1894.) 

In  a  trial  for  breach  of  promise,  it  is 
proper  to  exclude  evidence  of  the  feeling  of 
plaintiff  towards  defendant  after  he  had  refused 
to  marry  her. — Edwards  v.  Edwards  (Iowa)  61 
N.  W.  413. 

93  Iowa,  127. 
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:  1. 1    (Iowa  i    ism., 

Alb-gat  means  of  the 

led   merelj    in  aggravation 
d  do  not  cause  the  i 
ice  two  causi  a  of  action.    I 
aowa)  69  N.  \v 

I  ■■  I     (Iown    1880.) 

Letters   troin   defendant    to  pi 

taining  referenci  lant's  business,  and 

the  amount  ol  moi  i  y  be  was 

plaining    his    relations    with    another    woman, 

admissible.    •■  ■    Paj  ne   fjtow  b  I  69 

N.  W. 
I.i  i     (Iowa i    I89tt.) 

1 1 atemeni    to  a   third 

thai    he   was   between   u™  fires.  and   did   nol 

i »    whether  t irry   plaintiff  or  another 

woman,   was  admissible  to  show  thai   he  had 
irriage  with  plaintiff  under  consideration. 
Gi  iger  v.  Payne  (Iowa)  60  N.  W.  054. 
|c  I     (Iowa;    isiHi.i 

Declarations  of  defendant  to  third  persons 
as  to  his  intentions  towards  plaintiff  wore  ad- 
missible, though  made  after  the  alleged   breach 

use.— Geiger  v.  Payne  (Iowa)  69  N.  W. 

554. 

If]      (Web.;    18950 

In  an  action  for  breach  of  marriage 
promise,  it  was  proper  to  permit  defendant  to 
prove  specific  acts  of  incontinence  on  the  part  of 
plaintiff.— Stratton  v.  Dole  (Neb.)  63  N.  \V.  875. 
15  Neb.  472. 
I  nl     (Wis.;    1895.) 

In  anaction  for  breach  of  promise  of  mar- 
riage, it  is  immaterial  whether  defendant  was 
married  before  the  action  was  brought. — lie- 
Carville  v.  Boyle,  62  N.  W.  517,  SO  Wis.  651. 

§  3.    Instructions. 

[n]     (Mich.:    1894.) 

In  an  action  for  breach  of  promise  of 
marriage,  where  defendant  averred  that  there 
was  no  acceptance  of  his  offer,  it  was  not  error 
to  charge  that  "the  contract  under  which  his 
suit  was  brought  was  one  for  life,  involving 
associations  and  emotions  which,"  etc.,  when 
such  language  was  immediately  followed  by 
the  words,  "I  do  not  mean  to  state  that  a  con- 
tract was  made,  but  simply  to  say  what  the  rule 
.if  damages  in  this  kind  of  a  case  would  be." — 
Butter  v.  Collins  (Mich.)  61  N.  W.  267. 
103  Mich.  143. 
[bj     (Mich.  |    1S»4.) 

A  charge  that,  if  the  contract  was  made 
and  broken  by  defendant,  the  damages  would 
involve  injured  pride  and  humiliation  and  loss 
of  peace  of  mind,  entitling  plaintiff  to  "such 
damages  as  will  compensate  her  for  such  in- 
jury," does  not  imply  the  existence  of  wounded 
pride,  humiliation,  etc.,  but  directs  that  she  is 
to  receive  compensation  for  what  the  jury  find 
that  she  actually  suffered. — Rutter  v.  Collins 
(Mich.)  61  X.  W.  267. 
103  Mich.  143. 

§  4.    Damages. 

[a]     (Iowa;    1896.) 

A  verdict  for  $16,000  for  breach  of  a  mar- 
riage promise  by  a  man  worth  between  $50,000 
and  $75,000,  who  had  seduced  plaintiff  by 
means  of  such  promise,  is  not  excessive. — Gei- 
ger  v.  Payne  (Iowa)  69  N.  W.  554. 
[bl     (Iowa:    18!»(i.) 

Where  the  evidence  shows  that  defendant 
is  wealthy,  and  has  a  good  home,  it  is  not  er- 
ror to  instruct  that,  in  estimating  plaintiff's 
damages,  the  jury  may  consider  the  worldly 
advantage  of  "s  permanent  home"  and  a  "do- 
mestic establishment." — Geiger  v.  Payne  (Iowa) 
69  N.   W.  .V,4. 

[c]     (Midi.;    1894.) 

Where  defendant  had  considerable  prop- 
erty, and  plaintiff  was  engaged  in  general 
housework,  it  was  not  error  to  charge  that  the 
jury  should  consider  the  social  standing  of  de- 


fendant  and    the    pe>  uuiarj    circuiu 

iff,  and  comp 
station  and  of  'he  houie   lo  wllii  lit   I" 

rited  her.    Butter  e.  Collins  (Mich.l  i.i  N.  W. 
207. 

103  Mich.  143. 
I  <i  I     (Neb. i    ink.-,. i 

In    an    action    for    breach    of    promise    to 
marry,   evidence  of  defendant's   reputation   for 
i   is  admi  how   the  condition  in 

life    which    plaintiff    would    have   secured,    had 
defendant    not    broken    the   promise.     SlUuttOO    v. 
Dole  (Neb  i  63  v  \V.  ST."".. 
4..  Neb.  17.'. 


BREACH  OF  THE  PEACE. 

See  "Disorderly  Conduct." 

Ordinances  for  prevention  of  disturbances,  see 

".Municipal  Corporations,"  §  32. 
SuretJ  to  keep  the  peace,  see  "Costs,"  §  38. 

BREAKING. 

See  "Burglary,"  §  2. 


BRIBERY. 

Entrapment   into   crime,   see   "Criminal   Law," 
§4. 

(Minn.:    1896.) 

An  indictment  for  offering  a  bribe  to  a  juror 
(Gen.  St.  1894,  §  6348),  though  following  the 
language  of  the  statute,  is  insufficient  unless  it 
directly  alleges  that  defendant  knew  that  the 
person  to  whom  the  bribe  was  offered  was  a  ju- 
ror, and  also  what  particular  thing  was  offered, 
and  that  it  was  of  a  certain  value. — State  v. 
Howard  (Minn.)  6S  N.  W.  1096. 


BRIDGES. 

I.  CONSTRUCTION  AND  MAINTENANCE, 
§§  1,  2. 
II.  LIABILITY  FOR  DEFECTS,  §§  3-6. 

I.    CONSTRUCTION    AND    MAINTE- 
NANCE. 

Over  highways,  see  "Highways."  §  30. 
Over  navigable  waters,  see  "Navigable  Waters," 
§  1. 

§   1.    Construction  and  repair. 

[a]  (Iowa;    1.HUG.) 

Under  Code,  §  303.  cl.  18,  making  it  the 
duty  of  the  board  of  county  supervisors  to  pro- 
vide for  the  erection  and  repair  of  necessary 
bridges  required  for  public  convenience,  it  is  with- 
in the  discretion  of  the  board  to  provide  for  sup- 
plying the  necessary  plank  for  the  repair  of  small 
bridges  and  culverts  throughout  the  county.— 
Denison  v.  Watts  (Iowa)  66  N.  W.  886. 

[b]  (Minn.:    18950 

Sp.  Laws  1885,  c.  175,  gives  the  county 
commissioners  of  Mower  county  authority  to 
construct  a  public  bridge  in  the  city  of  Austin 
when  the  cost  of  such  construction  shall  exceed 
$100,  and  to  pay  for  the  sam  •  out  of  county 
funds. — Greenman  v.  Board  of  Com'rs  of  Mower 
County  (Minn.)  64  N.  W.  1142. 
CL'  Minn.  397. 

§  2.    Public  aid. 
[a]     (Iowa;    1S9G.) 

Taxpayers  may  sue  to  recover  from  a 
bridge  company  taxes  paid  by  them  pursuant  to 
a  vote  to  the  company  of  aid  in  the  construction 
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of  a  bridge  (Laws' 21st  Sen.  Awn ..  c .13) 
:l„d  received  by  the  company,  where  the  eoin- 
,,:„,v  has  failed  to  comply  with  the  conditions 
entitling  it  to  such  aid.-Smith  v.  Omaha&  O. 
1'.  Railway  &  Bridge  Co.  (Iowa)  6b  N.  W. 
1041. 
[1>]     down:    1806.)  .   1 

Laws  21st  Gen.  Assem.  c.  13,  §  1,  pro 
vidos  for  aid  by  cities  to  any  corporation  formed 
under  the  laws  of  Iowa  for  the  construction  of 
b  .\dges.  Section  3  provides  for  payment  of  such 
•lid  to  the  treasurer  of  the  eompauy  to  whom  it 
is  voted  Section  -'  provides  that  the  terms  and 
conditions  expressed  in  the  notice  of  the  elec- 
tion shall  be  binding  on  such  corporation,  its 
••successors  and  assigns."  Il'ld,  that  such  aid 
cannot  be  given  to  a  foreign  corporation  — 
Smith  v.  Omaha  &  C.  B.  Railway  &  Bridge 
Co.  (Iowa)  66  N.  W.  1041. 

lCl  gTo&nlSP'i  Council  Bluffs  Railway 
&  Bridge  Company  was  organized  m  Iowa  to 
maintain  a  bridge  over  the  Missouri  river  be- 
tween the  two  cities.  The  act  of  congress  au- 
thorizing the  bridge  designated  the  company  as 
the  Omaha  &  Council  Bluffs  Railway  &  Bridge 
Company,  ''organized  under  the  laws  of  Iowa 
and  Nebraska,"  whereupon  a  Nebraska  com- 
]i;,nv  was  formed  under  the  same  name  to 
which  the  Iowa  company  conveyed  all  its  fran- 
chises, together  w,th  the  right  to  the  aid  voted 
it  by  the  city  of  Council  Bluffs  for  the  construc- 
tion of  the  bridge.  The  Nebraska  company  did 
not  bind  itself  to  build  for  the  Iowa  company 
the  bridge  which  it  subsequently  constructed. 
Held  that  the  bridge  was  constructed  by  the 
Iowa'  company,  and  neither  it  nor  the  Nebraska 
company  was  entitled  to  receive  the  aid  voted 
the  Iowa  company  for  the  construction  of  the 
bridge.  Laws  21st  Gen.  Assem.  c.  13.— Smith 
v  Omaha  &  C.  B.  Railway  &  Bridge  Co. 
(fowa)  66  N.  W.  1041. 

IL   LIABILITY   FOB  DEFECTS. 


(§6) 


238 


§  3.    In    general. 

'"since  r"le' §'1001,  expressly  provides  that 
public  bridges  must  be  not  less  than  16  feet 
wide  a  road  supervisor  is  not  justified,  by  a 
resolution  of  the  town  trustees,  in  erecting  a 
bridge  oSly  14  feet  wide.-Gould  v.  Schermer 
(Iowa)  TON.  W.  607. 

'  Where  plaintiff  "was  injured  by  a  fall  from 
a  bridge  due  to  the  frightening  of  her  horse  by 
a  horse  passing  under  the  bridge  on  a  cattle 
passageway  constructed  by  defendant  for  his 
own  convenience  and  without  authority,  the 
question  whether  defendant,  as  road  super- 
visor was  negligent  in  not  placing  guards  or 
rails  on  the  bridge  was  for  the  jury,  though 
guards  or  rails  were  not  required  by  law.— Oould 
v.  Schermer  (Iowa)  70  N.  W.  697. 
fc]     (Iowa:   1S97.)  . 

While  plaintiff  was  driving  over  a  bridge 
erected  by  defendant  as  road  supervisor,  her 
horse  became  frightened  by  a  horse  which  was 
patesing  under  the  bridge,  over  a  passageway 
constructed  by  defendant  without  authority, 
for  his  own  convenience,  and  plaintiff  was  in- 
jured by  falling  from  the  bridge.  The  first 
count  alleged  negligence  in  erecting  the  bridge 
without  guard  rails,  and  the  second  count  set 
up  the  wrongful  construction  of  the  passage- 
way, without  referring  to  the  bridge,  and  the 
reference  to  the  bridge  in  the  first  count  related 
onlv  to  defendant's  duty  in  connection  with  the 
construction  of  such  passageway.  Held,  that  the 
two  counts  were  substantially  the  same.— Gould 
v.  Schermer  (Iowa)  70  N.  W.  697. 

§  4.    Liability  of  counties  and  villages. 

[a]     (Iowa;    1894.) 

In    an    action    against    a    county   for    in- 
juries caused  by  a  defective  bridge,  an  instruc- 


tion that  it  was  the  duty  of  the  board,  in  case 
its  members  did  not  possess  the  requisite  skill 
to  discharge  the  duty  of  inspection,  to  appoint 
a  competent  person  to  inspect  the  county  bridges 
at  proper  intervals,  is  proper.— Morgan  v.  1<  re- 
mont  County  (Iowa)  61  N.  W.  231. 
92  Iowa,  644. 

[b]     (Iowa:    1895.)  „ 

In  the  case  of  a  horse  backing  oft  an  ap- 
proach to  a  bridge  where  there  was  no  railing  or 
barrier,  it  is  proper  to  instruct  that,  if  ordinary 
care  required  the  approach  to  be  guarded  by  a  rail- 
ing, and  an  ordinary  and  suitable  railing  would 
have  prevented  the  injury,  the  county  was  liable. 
—Miller  v.  Boone  County  (Iowa)  63  N.  W.  302. 

[e]     (MIeli.:   1890.) 

Where  a  bridge  was  built  by  private  per- 
sons, and  the  village  adopted  an  ordinance  pur- 
porting tc  opfn  and  dedicate,  as  approaches  to 
the  bridge,  certain  land  purchased  for  water- 
work  purposes,  the  land  so  dedicated  is  a  high- 
way in  fact,  for  the  maintenance  of  which  the 
village  is  liable— Williams  v.  Village  of  Petos- 
key  (Mich.)  66  N.  W.  55. 

Id]     rAHcn.i    189U.)  „„„ 

Though  Pub.  Acts  1879.  No.  280,  under 
which  the  village  of  Petoskey  was  incorporated. 
in  section  4  provides  that  all  bridges  built  across 
Bear  river  within  the  village  limits  shall  be 
maintained  by  the  township  of  Bear  Creek  at 
large,  yet  where  a  bridge,  which  was  erected  by 
private  persons,  but  recognized  by  the  village  and 
the  township,  crossed  said  Bear  creek,  and  also 
an  artificial  channel  runni.ig  parallel  therewith 
constructed  by  the  village  for  its  own  use,  the 
village  is  liable  for  the  safe  maintenance  of  that 
portion  which  crossed  its  said  channel.— Wil- 
liams v.  Village  of  Petoskey  (Mich.)  60  N.  W. 
55. 

§  5.    Notice  of  defect. 

[a]     (Iowa:    1894.1 

In  an  action  against  a  county  for  in- 
juries caused  by  a  defect  in  a  county  bridge, 
evidence  that  a  member  of  the  board  of  county 
supervisors  was  informed  of  the  defect  prior 
to  a  regular  meeting  of  the  board  held  before 
the  time  of  the  accident  is  competent,  as  it  is 
the  duty  of  each  member  of  the  board  to  report 
defects' in  bridges.— Morgan  v.  Fremont  Coun- 
ty (Iowa)  61  N.  W.  231. 
92  Iowa,  644. 

lb]     (Nob.:   1895.)  ...  ,  , 

A  county  is  liable  for  injuries  caused  by 
a  defective  county  bridge,  though  no  notice  of 
the  defects  had  been  given  to  any  ofheer  of  the 
county—  Raasch  v.  Dodge  County  (Neb.)  bl 
N.  W.  725,  43  Neb.  508. 

§   6.    Contributory   negligence   of   travel- 
er. 

lal     down:    1896.)  ....  ,  , 

In  an  action  for  personal  injuries  caused  by 
a  defective  highway  bridge,  a  complaint  alleging 
that  the  bridge  "became  decayed,  shaky,  out  of 
repair,  timbers  rotten  and  displaced,  so  that  it 
was  obviously  defective  and  dangerous  continu- 
ously for  more  than  a  year  prior  to  the  acci- 
dent; that  defendant  could  have  readily  discov- 
ered the  defective  and  dangerous  condition  in 
ample  time  to  have  made  repairs  and  prevented 
said  accident,"— does  not  show  that  plaint  ill  was 
negligent  in  using  the  bridge.— Homan  v.  I<  rank- 
lin  County  (Iowa)  68  N.  W.  559. 

tb]    (Wis.;    1894.)  ,      .    .      . 

In  an  action  for  personal  injuries 
through  the  negligent  construction  of  a  bridge, 
it  appeared  that  the  hayrack  of  plaint  ill  s 
sled,  on  which  she  was  hauling  hay,  caught  on 
a  forked  post  negligently  placed  on  the  bridge. 
The  hay  was  loaded  very  insecurely,  and  had 
already  tipped  over  once.  Plaintiff  attempted 
!  to  start  the  sled  while  on  the  hay.  ami  was 
thrown  into  the  -avine  by  reason  of  the  load 
upsetting.  Bdd,  that  plaintiff  was,  as  a  mat- 
ter of  law,   guilty  of  contributory   negligence 
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BRIEFS. 

See  "Appeal,"  §§  102,  103. 

BROKERS. 

See  "Factors  and  Brokers." 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Act  authorizing  formation,  class  legislation,  see 
"Consi  ii  utional  La  w,"  s  "I. 

Exemptions  trom  operation  of  interest  laws, 
act  granting  special  privilege,  gee  "Constitu- 
tional l.;i\\ ."  J  26. 

§  1.  Violation  of  franchise — Injunction. 
iMiiin.:    ivm;.i 

A    building   and   loan   association   doing 

business  iin.l.  r  I ...  w  s  1891,  c.  131  Mien.  Si. 
1894,  SS  2855  2894),  is  a  corporation  having 
power  ii>  make  loans  on  pledges,  within  Gen. 

St.   1894,  §  5900,  and  hence  may,  in  an  ad 

bj  the  attorney  general  on  behalf  of  the  state 
under  that  section,  be  restrained  from  exercis- 
ing any  of  its  corporate  rights  whenever  it  vio- 
lates the  provisions  of  its  acts  of  incorporation 
or  any  other  law  binding  on  it.— State  v.  Amer- 
ican Savings  &  Loan  Ass'n  (Minn.)  07  N.  W.  1. 
HI    Minn.   349. 

§   2.    By-laws. 
(Minn. i    isiis.) 

Where  a  building  and  loan  association 

and  its  members  had  given  ambiguous  by-laws 
of  the  association  a  uniform  and  practical  con- 
struction, that  construction,  as  applied  to  con- 
tracts between  the  association  and  said  mem- 
bers, will  be  applied  by  the  court.— McDonough 
v.  Hennepin  County  Catholic  Building  &  Loan 
Ass'n  (Minn.)  64  N.  W.  106,  62  Minn.  122; 
Hughes  v.  Same,  Id. 

§   3.    Loans  to  members. 

[a]  (Mich.;    1884.) 

A  loan  association  may  be  compelled  to 
accept  such  a  sum  in  satisfaction  of  a  mort- 
gage given  by  one  of  its  members,  and  held  hv 
it,  as  accords  with  the  representations  in  ref- 
erence to  its  by-laws,  made  by  its  secretary  in 
his  dealings  with  plaintiff  at  the  time  of  mak- 
ing the  loan.  Grant  and  Hooker,  .T.T.,  dissent- 
ing.—Sawyer  v.  Menominee  Loan  &  Bldg.  Ass'n 
(Mich.)  61  X.  W.  521. 

103  Mich.   228. 

[b]  (Mien.;    1895.) 

Laws  1887,  Act  No.  50,  §  10,  providing 
that,  on  repayment  of  a  loan  before  the  end  of 
the  eighth  year  after  the  issue  of  the  stock  on 
which  the  loan  is  made,  one-eighth  of  the  pre- 
mium bid  shall  be  returned  for  each  unexpired 
year  of  the  eight,  applies  only  in  case  of  volun- 
tary payment.— People's  Bldg.  &  Loan  Ass'n  of 
Saginaw   County  v.   Billing   (Mich.)   62  N.   W. 

104  Mich.  186. 

[c]  (Neb.:    lsiiii.i 

_  _  By-laws  of  building  and  loan  associations, 
nxing  a  mode  of  ascertaining  a  credit  due  a  bor- 
rowing member  on  account  of  unearned  premi- 
um, in  determining  the  amount  due  on  the  loan, 
will  be  enforced,  if  not  unconscionable  —Liv- 
ingston ixian  &  Building  Ass'n  v.  Drummond 
(Neb.)  68  N.  W.  375. 
[Ul     (Neb.;   1896.) 

In  ascertaining  the  amount  due  on  a  loan 
made  by  a  building  and  loan  association  to  a 
member,  the  borrower  is  entitled  to  a  credit  of 
the  present    value  of  the  stock  at   the  time  of 


foreclo 

..i  unearned  premium.  Livingston  l-oau 
.V    Building   An'n   r.   Drummond   (Ni  b  i   0 

u . 

§  *•   Unconscionable  contract. 

I  Neb.i    1895.) 

An  agreement  wherebv  the  stock  of  a 
borrowing  member  of  a  foreign  building  and 
loan  08BOI  iation,  pledged  as  loan, 

Is  to  be  forfeited  on  default  of  interest,  wil 
allowing  credit  on  account  lents  previ 

ously  made  on  gnch  m  onable,  and 

w«l  ooi  be  enforo  .1  bj  the  i rts  of  Nebi 

though    recognized   as    valid   in   the    association's 

own  stale.    Randall  v.  National  Building    Loan 

&    Protective    Union    ot     M  ,.)    go 

iY   \V.  262,  48  Neb.  876. 

§   5.   Premium. 

(Mien.  |    1895.) 

Laws   1887,  Act  No.  no,  8  8.  providing 

that  the  , i,,  i    bidding  the  highest  premium 

for   the  priority  of  loan  shall   be  entitle.! 
ecive  the  amount  fixed  by  the  by-laws  in  rela- 
tion to  the  amount  of  his  stock,  "less  the  i 
'mi  bid,"  authorizes  the  association  to  deduct 
the  premium  bid  from  the  face  of  the  loan.— 
People's  Bldg.  &   Loan  Ass'n  of  Saginaw  I 
ty  v.  Billing  (Mich.)  ij-j  N.   \v.  373. 
104  Mich.  186. 

§  6.   Ultra  vires. 

I  i>l     (Mich.;    1895.) 

Though   the   by-laws  of  a  building  nnd 

loan   as-. mi, q   provide  that  no  loan   shall    be 

made  except  to  members,  the  fad  that,  on  a 
loan  being  made  to  a  member,  the  joint  bond  of 
the  member  and  one  not  a  member  is  taken, 
does  not  open  to  them  the  defense  of  ultra 
vires.— Peoph 's  Bldg.  &  Loan  Ass'n  of  Saginaw 
County  v.  Billing  (Mich.)  62  N.  W.  373. 
104  Mich.  186. 
lb)     (Minn.;    ls:>.-,.. 

One  who  received  the  benefit  of  a  loan 
from  a  loan  association  cannot  defeat  a  recov- 
ery therefor  on  the  ground  that  the  loan  contract 
was  ultra  vires.— Central  Building  &  Loan  Ass'n 
v.  Lampson  (Minn.)  62  N.  W.  544. 
60  Minn.  422. 

§   7.   Usury. 

[a]  (Minn.;    1.s>).-,.> 

A  building  and  loan  association  organized 
under  Gen.  St.  1878,  c.  34.  §  109  (Gen.  St.  1894.  § 
L794),  and  doing  a  local  business  only,  is  not  sub- 
ject to  the  usury  laws  where  it  loans  its  fun 
members  at  a  rate  of  interest  not  in  itself  usuri- 
ous, and,  in  addition  the/eto,  receives  a  premium 
for  such  loans,  though  the  premium  and  interest 
together  exceed  the  legal  rate.— Central  Build- 
ing &  Loan  Ass'n  v.  Lampson  (Minn.)  62  N.  W. 

60  Minn.  422. 

[b]  (Minn.;    1895.) 

Where  it  appeared  that  the  borrower  from 
an  alleged  corporation  was  required  to  buy  cor- 
porate stock  of  the  lender;  that  the  note  "given 
included  the  price  of  the  stock  in  addition  to  the 
amount  borrowed:  that  such  stock  had  no  mar- 
ket value,  and  no  dividends  were  paid  thereon, — 
held,  that  the  sale  of  stock  was  a  mere  cover  for 
usury.— City  Loan  Co.  v.  Cheney  (Minn.)  63  N. 
W.  250. 

61  Minn.  83. 

[c]  tXeb.:    1890.) 

Under  Act  1873  (Gen.  St.  p.  207),  authoriz- 
ing building  and  loan  associations  created  there- 
under to  collect  money  by  stated  dues,  fines,  in- 
terest, and  by  premiums  bid  by  members  for  the 
right  of  precedence  in  taking  loans,  and  provid- 
ing that  the  dues,  fines,  and  premiums,  though 
ss  of  legal  interest,  shall  not  make  the 
loan  usurious,  interest  may  be  reserved  at  the 
highest  legal  rate  on  the  face  of  the  loan,  though 
the   premium    be   deducted   from    that   amount, 
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and  the  difference  only  paid  the  borrower.— Liv- 
ingston Loan  «fc  Building  Ass'n  v.  Drummond 
(Neb.)  68  N.  W.  375. 

§   8.   Application     of     payments     on 

stock. 

[a]  Web.:   1895.) 

A  borrowing  member  of  a  budding  and 
loan  association  may  elect  I"  have  payments  on 
account  of  stock  applied  on  his  indebtedness  to 
the  association.  60  N.  W.  1010  (1804),  affirmed. 
— Randall  v.  National  Building,  Loan  §  Protec- 
tive Union  of  Minneapolis,  G2  N.  W.  352,  43 
Neb.  876. 

[b]  (Neb.;   1895.) 
Stock  payments,  by  a  borrowing  member  j 

of  a  building  and  loan  association,  are  not  ipso  ! 
facto  credits  on  his  indebtedness,  so  as  to  reduce 
pro  tanto  the  amount  due  on  his  mortgage. — 
Randall  v.  National  Building.  Loan  &  Protective 
Union  of  Minneapolis,  02  N.  W.  252,  43  Neb. 
876. 

§  9.   Forfeiture  of  stock. 
(Mich.;    1S95.) 

Where  the  bond  given  by  a  member  in 
consideration  of  i  loan  provides  that,  on  default 
in  payment  of  dues  on  his  stock  transferred  as 
security,  the  association  may,  at  its  option,  de- 
clare  the  stock  forfeited,  and  apply  its  with- 
drawal value  on  the  bond,  a  formal  foreclosure 
is  not  necessary  to  such  application. — People's 
Bldg.  &  Loan  Ass'n  of  Saginaw  County  v.  Bil- 
ling (Mich.)  62  N.  W.  373. 
104  Mich.  186. 

§   10.    Mortgages. 
(Minn.;    1896.) 

A  national  building  and  loan  association 
advanced  money  to  a  member,  who  bid  a  certain 
premium  therefor,  and  took  a  mortgage  to  se- 
cure the  advance  and  the  monthly  dues  on  the 
member's  stock,  which  it  was  estimated  would 
mature  in  nine  years,  until  it  matured,  stipulat- 
ing that  a  default  of  an  installment  of  interest 
or  stock  dues  for  six  months  should  render  dues 
for  the  whole  nine  years  payable,  and  that  the 
same  might  be  enforced  at  once  as  liquidated 
damages.  Held,  that  on  default  the  amount  due 
on  the  mortgage  for  stock  dues  was  the  amount 
of  their  present  value  in  gross. — Maudlin  v. 
American  Savings  &  Loan  Ass'n  (Minn.)  65  N. 
W.  645. 

63  Minn.  358. 

§   11.    Insolvency — Rights    of    members. 

[a]  (Minn.:    1897.) 

In  adjudging  matters  between  an  insolvent 
association  and  its  members,  the  court  should, 
as  far  as  is  equitable,  proceed  on  the  principle 
of  rescission;  and  each  member  should,  to  that 
extent,  receive  what  he  was  paid,  and  pay 
back  what  he  has  received. — Knutson  v.  North- 
western Loan  &  Building  Ass'n  (Minn.)  69  N. 
W.  889. 

[b]  (Minn.;    1897.) 

A  borrowing  member  of  an  insolvent  asso- 
ciation is  entitled  to  set  off  against  his  debt 
only  the  excess  of  what  he  had  paid  against  the 
loan,  over  his  share  of  the  losses  and  expenses 
of  the  association  and  the  expenses  of  receiv- 
er.— Knutson  v.  Northwestern  Loan  &  Build- 
ing Ass'n  (Minn.)  69  N.  W.  889. 

[c]  (Minn.;    1897.) 
Where,   because  of  losses,  the  association 

becomes  unable  to  mature  its  stock  or  to  car- 
ry out.  the  purpose  for  which  it  was  organized, 
and  the  court  proceeds  to  wind  up  its  busi- 
ness, the  contract  between  the  members,  at 
least  so  far  as  concerns  future  performauce, 
is  terminated. — Knutson  v.  Northwestern  Loan 
&  Building  Ass'n  (Minn.)  69  N.  W.  889. 


BUILDING  CONTRACTS. 

See  "Contracts,"  §  33. 


BURDEN  OF  PROOF. 


See  "Evidence,"  §  8. 


BURGLARY. 

I.  WHAT  CONSTITUTES,  §§  1-3. 
II.  INDICTMENT  AND  INFORMATION,  §J 
4,  5. 

III.  EVIDENCE,  §§  6-8. 

IV.  INSTRUCTIONS,  §  9. 

I.    WHAT  CONSTITUTES. 

§   1.    Elements  of  offense. 
(Neb.:    1897.) 

That  the  act  be  committed  in  the  nighttime 
is  an  essential  element  of  the  crime,  as  defined 
by  Cr.  Code,  §  48.— In  re  McVey  (Neb.)  70  N. 
|  W.  51. 

§  2.    The  breaking. 

[a]  (Iowa;    1895.) 

Opening  a  screen  door,  not  fastened,  but 
hung  on  spring  hinges,  which  serve  to  keep  it 
'  closed,  is  a  breaking. — State  v.  Conners  (Iowa) 
-  64  N.  W.  295. 

[b]  (Neb.:    1895.) 
A   breaking   necessary   to   constitute   bur- 

;  glary   may   be   any   act   of   physical    force,   how- 
I  ever    slight,    by    which    the    obstruction    to    en- 
trance is  removed. — Metz  v.  State,  65  N.  W.  190, 
!  46  Neb.  547. 

§   3.    Character  and  location  of  building. 

[a]  (Iowa:    189<i.) 

A  corn  crib  150  feet  by  12  feet,  having  a 
roof,  the  only  opening  for  entrance  to  which  was 
a  place  where  a  board  had  been  left  off  near  the 
roof,  and  constructed  upon  heavy  posts  sunk  in- 
to the  ground,  on  which  joists  were  nailed  to 
support  the  floor,  the  sides  being  constructed  by 
nailing  fencing  boards  to  the  posts,  the  boards 
near  the  bottom  being  close  together,  and  the 
other  about  1%  inches  apart,  is  a  building  (Code. 
§  3894)  in  which  valuable  things  are  kept,  so  as 
to  authorize  a  conviction  under  such  section  for 
breaking  into  the  crib  with  intent  to  commit  a 
public  offense. — State  v.  Gibson  (Iowa)  66  N. 
W.  742. 

[b]  (Mich.;    1895.) 

Where  two  stores  have  a  stairway  be- 
tween them,  leading  up  from  the  street  to  the 
second  stf  ry,  and  descending  at  the  rear,  and 
the  second  rtory  of  each  is  occupied  as  a  dwell- 
ing, and  is  accessible  only  from  the  stairway, 
having  nc  entrance  from  the  stores,  the  stores 
are  within  2  How.  Ann.  St.  §  9134,  providing 
that  any  person  who  breaks  and  enters,  in  the 
night,  a  store  "not  adjoining  to  or  occupied 
with  a  dwelling  house,"  with  intent  to  com- 
mit larceny,  shall  be  imprisoned  in  the  state 
prison  for  not  more  than  15  years. — People  v. 
Van  Dam  (Mich.)  65  N.  W.  277. 

[c]  (Neb.:    is;>5.i 
A   building    erected     on   a   farm,    within 

which  to  store  husked  corn,  is  a  storehouse  and 
warehouse,  within  Cr.  Code.  §  48,  defining  bur- 
glary.—Metz  v.  State,  65  N.  W.  190,  46  Neb. 
547. 


II.  INDICTMENT  AND  INFORMATION. 

Duplicity,   see   "Indictment   and  Information," 
§  23. 

§  4.    Sufficiency  in  general, 
[a]     (Iowa:    1895.) 

An  indictment  charging  the  burglarious 
entry  of  a  dwelling  with  intent  "to  commit  a 
public  offense,  to  wit,  adultery,"  need  not  al- 
lege the  facts  necessary  in  an  indictment  for 
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ndultery.    Sua.-   v.   Mecum   (Iowa)  84   N.    w. 
28ft 

|l. |     (Mloh.l    1803.)  ,    . 

An  Indie hi  for  burglary  may  be  laid 

i  :  in,-  it  will le  "i  the  dif- 
ferent                ol  punishment  pro\  ided  b 


,      People  v.  Shaver  (Mich.)  65    P» 


therefrom,  and   within  a  f<-w  houra  then 
the  pronerl  \   so  itolen  id  iu  the  p< 

would  be  war' 
in  believing  thai  ■   ":"-  itolen  I 

feudal!  '  ing  and  entering  the  building, 

,  ■.  idencc  raise  in  their  mind 
able  do  whether  be  came  honestly  Into 

i  it.    siat,-  v.  J-a  i  Irange  (Iowa)  62 


N,  W,  538 

1,1      IS.   11.;     1896.1 

Laws  1895,      64,      3,  requires  an 
charged  in  an  Information  to  be  stated  with  tri 

pi   i        n  as  is  required  in   an   indictment. 

Comp.    Laws.  §  7249,   providi      thai   an  indict- 


|l,  |      i  I  •>»■■:     18041.) 

An   inati  action    thai    if   goods  were,  bj 
,.,„,   ;  i.  i,  from   i  building  In  the  night, 

by   breaking   and    entering   It,   bm    wi 
within  a  few  days  In  defendant'/ 

,1   in    concluding   thai 


„     is  sufficient    if  th?  acl    charged   is   clcarlj     jury    would   be    "warranted   in    concluding     ha 

Set  forth  in ordinary  language,  bo  that  a  person    they     •     *     *     were  atolen  by  wM I  defendant 
0f  common  u^derstandinf  could   know   whal  king   ani *togaach  building  in ,  the 


intended,  and    with   such  certainty   as   that    the    nightii.,..-.''  was  proper.-State  v.  Ham  (Iowa) 
,,,,,,,  can  pronoum  menl  according  to  the    66  N.  w.  108B. 

right  of  the  case.     Section  6741   provides  that       [c]    ,N,.,,.   |S9.-..» 
even  person  who  breaks  and  entera  in  the  nignt- 
nine'  any  building,  etc..  in  which  any  propertj 
is  kepi    with  intent  to  steal  or  commil  aaj    Eel 
is  guilty   of  burglary  in   the   third  degree. 


Held  thai  an  information  was  sufficienl  which 
charged  thai  defendant,  in  the  nighttime,  bur- 
glariously broke  and  entered  with  intent,  ev  . 
burglariously  to  steal,  though  it  .h.l  nol  state 
the  degree  of  the  offense  charged— State  v.  La 
('mix  is.  D.)  66  N.  W.  944. 


nil 


(Wis.  I    1 895  A 

Under    Laws   1893,   c. 


63,    making   the 


The  farts  that  it  appeared  that  a  build- 
ing was  burglarized,  and  that  property  was 
stolen  therefrom,  which  was  sunn  after  found 
in  defendant's  possession,  <1<>  not  raise  a  pre- 
sumption of  law  of  defendant's  guilt  of  bur- 
glary. Metz  v.  State,  65  N.  W.  190,  4(J  Neb. 
547. 

§  7.    Identity  of  stolen  property. 
(Midi.:    is!».-,.i  . 

tin  trial  fm  breaking  into  a  store  in  the 

the  indict- 
rceny,  bot- 
pepperminl,   orougnt   irom  the  store  at 
i  the  trial,  were  admissible  to  identi- 
fy similar  bottles   found   in  defendant's  house 
a'fter  the  burglary— People  v.  Van  Dam  (Mich.) 
65  N.  \V.  277. 


r    I   ,',"l,r,-     ool Talinte      to    break    night,  with  intent  to  commit  larceny, 
Possession    ol    burglars     too  Is i   I a  ted    to    bnak  containing  a  count   lor  fa 

;•-.;:  ^mo^^P^wi^intenl  Lou£    ties  of  pe rmint, .brought  from.tl 

them  for  such  purpose,  an  offense,  an  informa- 
tion alleging  possession  with  the  intent  to  break 
open  places  of  deposit  in  general,  and  take  prop- 
erty therefrom,  without  specifying  any  particu- 
lar   plac •    property,    is    sufficient.— Scott    v. 

State.  65  N.  W.  61,  91  Wis.  552. 

§   5.    Variance. 

[a]     (Iowa:    1805.)  ... 

Under  Code.  §  4302,  providing  that, 
where  an  offense  involving  injury  to  property  is 
described  in  other  respects  with  sufficient  cer- 
tainty,  an  erroneous  allegation  of  the  name  of 
the  injured  person  is  immaterial,  an  indictment 
alleging  the  breaking  into  a  store  of  certain 
named  poisons,  "known  as  the  'Grange  Store, 
in  a  certain  town,  is  sufficient  on  proof  thatthe 
store   was   known   as  the   "Grange   Store,"   in 


§  8.   Sufficiency. 

[a]     (Iowa;    1S95.) 

The  possession  by  defendant  of  goods  re 
centlv  stolen  by  breaking  into  a  building  is  prima 
facie  evidence  that  he  is  guilty  of  the  burglary. 
—State  v.  La  Grange  (Iowa)  62  N.  W.  664. 

[h]     (Wis.;    1885.)  . 

Where,  on  prosecution  for  having  pos- 
session of  burglars'  tools,  with  an  intent  to  uso 
them,  there  is  evidence  by  the  prosecution  that. 
on  arrest  of  defendant  while  stealing  a  ride  on 
an  express  train,  the  tools  were  found  con- 
cealed   in  his  pants  and  shoes:    that  the  tools 


such  town,  though  owned  by  the  persons  named,  form  g  compiete  burglars'  kit,  except  the  brace, 
not  as  individuals,  but  as  a  corporation.— State  i  wn;ch  ;s  aiwaTS  obtained  at  the  place  of  oper- 
v.  Jelinek  (Iowa)  64  N.  W.  -59.  j  ati0n;  and  by  defendant  that  he  found  the  tools, 

ii, I    Mown:   isiir,.,  — a  refusal  to  take  the  case  from  the  Jury  is 

Where   an    indictment   for   burglary    al-    proper.— Scott  v.  State,  65  N.  A\  .  61,  91  Wis. 
leged  the  title  to  the  building  to  be  in  one  whom    550 


the  evidence  showed  to  be  only  a  tenant  there- 
of   there  was  no  fatal  variance.— State  v.  Lee 
(Iowal  64  N.  W.  284. 
[e]     (Iowa:    189«.) 

Where,  on  a  prosecution  for  burglary, 
the  evidence  showed  that  the  building  entered 
was  a  three  instead  of  a  two  story  building,  as 
charged  in  the  indictment,  the  variance  was  not 
fatal— State  v.  Porter  (Iowa)  66  N.  W.  745. 

1<1]     (Iowa;    18!)<!A 

Where,  on  a  prosecution  for  burglary, 
the  evidence  showed  that  the  office  entered,  in- 
stead of  being,  as  alleged,  in  the  possession  of  a 
person  individually,  was  in  his  possession  as 
president  of  a  corporation,  the  variance  was  im- 
material.—State  v.  Porter  (Iowa)  66  N.  W.  745. 

III.    EVIDENCE. 

Of  other  crimes,  see  "Criminal   Law,"   §§   122- 
125. 

§   6.    Possession  of  stolen  property, 
(al     (Iowa:    1895.) 

It   is    not   error    to   instruct    that,    if   the 
building   was   broken    into,    and   property    stolen 


IV.    INSTRUCTIONS. 

§  9.    Province  of  court  and  jury. 

[al     (Iowa:    isilo.i 

An  instruction  that  if  the  jury  found 
that  defendant  went  to  a  certain  dwelling  se- 
cretly, in  the  nighttime,  and  secretly  entered  the 
dwelling,  and  shortly  thereafter  was  found  in 
bed  with  a  woman,  both  undressed,  a  strong 
presumption  would  arise  that  he  entered  for  the 
purpose  of  committing  adultery,  is  not  objec- 
tionable as  presuming  the  intent  charged,  not- 
withstanding there  was  evidence  tending  to 
show  that  he  did  not  have  that  intention  when 
he  went  to  the  house.— State  v.  Mecum  (Iowa) 
r.l  N.  W.  286. 

[b]      (Neb.;    1895.)  .       . 

On  a  trial  for  burglary,  wherein  it  ap- 
peared that  the  property  was  found  in  defend- 
ant's possession,  and  wherein  defendant  denied 
that  the  property  was  stolen,  it  was  reversible 
error  to  assume  larceny  of  the  property  in  in- 
structing,   though   the   law    on   that   point    was 

elsewher rrectly  stated.-   Metz  v.  State  (Neb.) 

65  N.  W.  190.  46  Neb.  547. 
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BURIAL 


See  "Cemeteries.' 


BURNING. 


See  "Arson." 


BY-LAWS. 

Of  building  association,  see  "Building  and  Loan 
Association,"  S  2. 

Unconscionable  contract  of  building  associa- 
tion, see  "Building  and  Loan  Associations," 
§   4. 


c. 


CADUCITY. 

See  "Descent  and  Distribution." 

CANCELLATION. 

Of  certificate  of  stock,  see  "Corporations,"  §§ 

54,  55. 
Of  contract  in  equity,  see  "Equity,"  §§  14-20. 
Of  entries  on  public  lands,  see  "Public  Lands," 

§  15. 
Of  policy,  see  "Insurance,"  §§  24,  25. 

CANVASS. 

Of  votes,  see  "Elections  and  Voters,"  §§  16-24. 

CAPIAS  AD  SATISFACIENDUM. 

See  "Arrest,"  §§  2,  3. 

CAPTION. 

Of  indictment,   see  "Indictment  and   Informa- 
tion," §§  5,  6. 

CARELESS  DRIVING. 

See  "Negligence,"  §  3. 

CARNAL  KNOWLEDGE. 

See  "Adultery";    "Rape";    "Seduction." 

CARRIERS. 

I.  CARRIERS  IN  GENERAL,  §§  1,  2. 
II.  CARRIERS  OF  GOODS,  §§  3-32. 

1.  In  General,  §  3. 

2.  Acceptance  and  Delivery,   §§  4-9. 

3.  Delay  in  Transportation,  §  10. 

4.  Liability  for  Loss  or  Injury,  §§  11,  12. 

5.  Liability  as  Warehousemen,  §  13. 

6.  Live-Stock  Shipments,  §  14. 

7.  Limiting  Liability,  §§  15-19. 

8.  Connecting  Lines,  §§  20-25. 

9.  Discrimination  and  Overcharge,  §§  26, 

27. 
10.  Freight  and  Lien,  §§  2S-32. 
III.  CARRIERS  OF  PASSENGERS,  §§  33-71. 

1.  Contract  of  Carriage,  SS  33-37. 

2.  Who  are  Passengers,  §S  38,  39. 

3.  Injuries  to  Passengers,  §§  40-54. 

4.  Contributory    Negligence    of    Passen- 

gers, §§  55-62. 

5.  Ejection  of  Passengers,  §§  03-70. 

6.  Passengers'  Effects,  £    il. 


Duty  of  telegraph  company  as  public  carrier, 
see  "Telegraph  Companies,"  §  2. 


I.    CARRIERS  IN  GENERAL. 

§    1.    Combinations  of  carriers. 
(S.  D.:    1896.) 

A  regulation  promulgated  and  observed 
by  a  freight  association,  consisting  of  numerous 
railway  companies,  by  which  the  capacity  of 
tank  curs  owned  by  shippers,  and  not  listed  in 
what  is  denominated  a  "Joint  Tank  Line  Cir- 
cular," showing  the  actual  weight,  shall  be  esti- 
mated at  40,000  pounds,  will  not  be  declared 
unreasonable,  in  the  absence  of  a  reliable  basis 
for  computation,  or  anything  to  show  that  the 
gross  amount  of  freight  charged  and  collected 
thereunder  was  evcessive. — Coates  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (S.  D.)  05  N.  W.  1007. 

§  2.   Interstate  commerce  act. 

(lOTta;    1S93.) 

The  interstate  commerce  act  (section  22), 
providing  that  the  act  shall  not  abridge  the  rem- 
edies "now  existing"  at  common  law  or  by  stat- 
ute, does  not  confer  on  the  shipper  the  right  to 
recover  overcharges  on  shipments  made  prior  to 
the  passage  of  the  act,  on  the  ground  that  it  rec- 
ognizes a  common-law  or  statutory  liability  on 
the  part  of  the  carrier  therefor. — Gattou  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa)  03  N.  W.  589. 


II.    CARRIERS  OF   GOODS. 

Act  regulating  freights,  due  process  of  law,  see 
"Constitutional  Law,"  §  41. 

Garnishment  of  property  in  hands,  of  carrier, 
see  "Garnishment,"  §  6. 

Interstate  commerce  regulations,  see  "Constitu- 
tional Law,"  §  46. 

Manner  of  serving  notice  of  proceeding  for  vio- 
lating orders  of  railroad  and  warehouse  com- 
mission, delegation  of  legislative  power,  see 
"Constitutional  Law,"  §  15. 

1.  IN  GENERAL. 

§  3.   Bills  of  lading. 

[a]  (Iowa;    IS!>7.) 

A  bill  of  lading  given  to  a  bank  as  security 
for  money  advanced  on  a  draft  for  the  price  of 
the  goods  is  sufficient  to  pass  title  to  the  bank. 
— Ayres,  Weatherwax  &  Reed  Co.  v.  Dorsey 
Produce  Co.  (Iowa)  70  N.  W.  111. 

[b]  (Mich.;    1.S06.) 

The  receipt  of  a  bill  of  lading  issued  by  a 
carrier  by  the  consignor  without  objection  con- 
stitutes the  contract  of  carriage.  and  fixes  the 
rights  and  liabilities  of  the  parties.— Smith  v. 
American  Exp.  Co.  (Mich.)  66  N.  W.  470. 

[c]  (Minn.;    1S!»5.) 

An  instrument  issued  by  the  carrier  to 
the  consignor,  consisting  of  a  receipt  tor  the 
goods  ami  an  agreement  to  carry  them  from 
t!ie  place  of  shipment  to  the  place  of  destiua- 
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Hon,  in  a  bill  "f  lading.  -Freeman  v.  Ki 
(Minn.)  85  N.   W.   i 
83  Minn.  242. 

|<1|     (Neb.i    1805.) 

The  indorsement  and  delivery  of  a  bill  of 

lading  ictive   delivers    of   the   property 

L'nion  Pai     I:  .     I  !o.   \.   John 

i \.  i.  I  03   \     \Y.   I  II 

15   Neb.  57. 
Emh  I  for  through  transpui 

21 


2.  ACCEPTANCE  AND  DELIVERY. 

§  4.    FurnisUiug   facilities   for  shipment. 

(Mloh.i    i^:>.-.., 

w  here  an  express  company  establishes 
limits  in  :i  city,  beyond  which  it  will  not  call 
it  is  h.ii  liable  for  re 
fusing  tn  call  for  or  deliver  pacl  > 

who,  knowing  of  the  limits,   moved  his 

store  outside  thereof,   il gh  the  limits  estab 

lishcil  iii  anothei    direction   were   further   fr 

the   company's   office  than  such  store. — Bullard 
v.  American  Exp.  Co.  (Mich.)  65  X.  \V.  551. 

S   5.   Delivery  by  carrier. 

[a]  (Minn.;    1890.) 

A  carrier  rpceived  goods  to  be  carried  to 
a  point  beyond  its  own  line,  with  directions  to 
deliver  them  to  Certain  connecting  carriers,  with 
the  lust  of  winch  the  shipper  had  made  an  agree 
'.Hi  for  the  stopping  of  the  car  at  two  interme 
diate  points  on  its  lim>,  so  that  part  of  the  goods 
could  be  taken  on;  at  each  point.  It.  however, 
wrongfully  sent  the  goods  by  a  different  car- 
rier, whose  lines  iliil  not  reach  the  place  of  des- 
tination, and  reached  but  one  of  the  intermediate 
points.  On  arrival  of  the  goods  at  that  point, 
the  shipper  disclosed  his  contract  to  have  them 
distributed  at  three  points,  but  compliance  there- 
si  nli  was  refused  until  the  freight  for  the  entire 
route  was  i  aid.  Held  that,  by  paying  the 
freight,  and  accepting  the  portion  of  the 
destined  for  that  point,  the  shipper  did  not  ac- 
cept i  delivery  of  the  entire  shipment. — Brown 
,v  Haywood  Co.  v.  Pennsylvania  Co.  (Minn.)  05 
N.  W.  961. 

63  Minn.  546. 

[b]  (Neb.;    18!),->.) 

The  delivery  of  goods  by  a  carrier  to  the 
consignee  thereof  is  at  the  peril  of  the  carrier  un- 
less sneh  consignee  surrendered  the  bill  of  lad- 
ing either  made  or  indorsed  to  himself. — Union 
Pac.  Ky.  Co.  v.  Johnston  iNeb.)  G3  N.  W.  144. 
45  Neb.  57. 

§  6.   —    To  whom  delivery  may  be  made. 

[a]  (Minn.;    1890.) 

The  shipper  of  goods  consigned  them  to 
himself,  and  received  a  bill  of  lading  from  the 
railway  company  accordingly.  The  railway 
company  delivered  them,  with  a  proper  waybill, 
to  the  next  connecting  railway  company,  who, 
at  the  shipper's  -equest.  delivered  the  goods  to 
him  in  transit  at  an  intermediate  point,  with- 
out the  surrender  or  cancellation  of  the  bill  of 
lading,  which  he  thereafter,  and  before  the  goods 
would  have  arrived  at  their  original  destination 
if  the  transit  had  continued,  pledged,  in  the 
usual  course  of  bisiness,  to  an  innocent  pledgee, 
for  value.  Eeld.  the  latter  railway  company  is 
liable  to  the  pledgee  for  failure  to  deliver  the 
goods  at  the  place  of  destination,  and  is  estop- 
ped from  showing  such  intermediate  delivery  to 
the  shipper.— Ratzer  v.  Burlington.  < '.  It.  &  N. 
Ky.  Co.,  60  N.  W.  9SS,  64  Minn.  245. 

[b]  (Neb.;    189G.) 

Directions,  contained  jn  a  bill  of  lading, 
to  notify  a  certain  person  of  the  arrival  of  the 
shipment  at  the  place  of  destination,  is  no  au- 
thority to  the  carrier  to  make  delivery  of  such 
shipment  to  the  person  so  to  be  notified,  without 
the  production  of  the  bill  of  lading.— Union  Stock- 1 
Yards  Co.  v.  Westcott,  66  N.  W.  419,  47  Neb. 
300. 


§   7.   Liability  for  conversion, 

(Neb.;    180(1.) 

lie    refusal  of  a  common  carrier  to  sur- 
render o  1  I   owner  amounts  to 
'.  for  which  the  owner  may  recover, 
n  at  the  time  of  hi 
though  the  owner  « 

i  oi  I. ailment  Shellcnberg  v.  Fremont, 
i:    ,'    M.   V.  R.  Co.  (Neb.J  03  N.   \V.  859. 

£   8.    Liability  for  failure  to  deliver. 
I  n  I     (Minn. |    tsti.-.i 

In    an    aetioii    againsl    an    express   com- 
pany, as  warehouseman,  to  recover  a  pacl 
of  mom  \ .  it  appeared  t  hat  defends  n1 

'di he  money  on  his  dt - 
and   that  he  did   not  miss  it  till  the  cons 
called    for    it    on    the    following   day.   at    which 
time,  instead  oi  going  to  the  dresser,  he  looked 
for  it   in  his  express  ease  and  other  places,  and 
Stated   that   he  must  have  sent  the  money  away 

that    morning   bj    mistake.    It  did   not  appear 

that  the  door  of  the  agent's  Bleeping  room  was 
loci  ''I.  ami  there  was  no  evidence  of  a  theft 

or  loss  of  the  mo ther  than  the  fact  that 

missing.  Held,  that  a  verdict  for  plain- 
tiff was  warranted.  Geo.  C.  Bagley  Elevator 
Co.  v.  American  Exp.  Co.  (Minn.j  65  N.  \V.  264. 
63  Minn.   142. 

[bj     (Minn.;    1890.) 

It  was  no  excuse  for  the  carrier's  failure 
to  deliver  a  quantity  of  fish  to  the  consignee 
that  they  were  s.ized  by  the  game  warden  for 
the  alleged  reason  that  they  were  caught  out  of 
season,  where,  as  a  matter  of  law.  the  warden 
had  no  right  to  seize  them. — Merriman  v.  Great 
Northern  Exp.  C...  I.Minn.)  65  N.  \V.  1080. 
63  Minn.  543. 

tel     (Neb.;    1897.) 

In  an  action  by  the  consignor  for  failure 
to  deliver  goods,  he  must  aver  that  he  was 
the  owner,  that  he  is  liable  for  their  loss,  or 
that  he  has  sustained  special  damage. — Union 
Pac.  K.  Co.  v.  Metcalf  (Neb.)  09  N.  W.  961. 

§   9.    Liability  for  misdelivery. 

(S.  D.:   18!).-,.| 

Cattle  shipped  by  defendant's  road  were 
consigned  to  the  shipper  in  care  of  P.,  on  the 
order  of  plaintiffs,  the  shipper  drawing  a  draft 
in  favor  of  plaintiffs  on  P.,  which  plaintiffs  dis- 
counted, and,  attaching  thereto  the  bill  of  lad- 
ing, forwarded  for  collection.  Defendant,  how- 
ever, delivered  the  cattle  to  P.,  without  the  or- 
der or  consent  of  plaintiffs,  and  without  the  bill 
of  lading.  Sheep  having  been  shipped  to  I*,  by 
the  same  shipper,  a  draft  was  drawn  on  him  by 
the  latter  in  favor  of  plaintiffs,  who  discounted 
the  same.  Afterwards  the  sheep  were  delivered 
to  P.,  who  paid  the  draft,  the  proceeds  whereof 
were  delivered  to  plaintiffs.  Thereafter  P.  re- 
fused to  accept  the  sheep,  and  turned  them  over 
to  the  shipper,  who  delivered  them  to  plaintiffs 
as  security  for  the  unpaid  cattle  draft.  Held 
that,  on  plaintiffs'  failure  to  realize  anything 
from  the  sheep  through  no  fault  of  theirs,  they 
could  recover  of  defendant  the  amount  of  the 
cattle  draft  to  the  extent  of  the  value  of  the 
.attic.— Stone  v.  Chicago,  M.  &  St.  P.  Ky.  Co. 
(S.  D.)  65  N.  W.  29. 


3.  DELAY  IN  TRANSPORTATION. 

§   10.    Damages. 

[a]     (Mien.;    1895.) 

In  an  action  against  a  carrier  for  delay 
in  delivering  goods,  plaintiffs  testified  that  the 
market  value  of  the  goods  depreciated  during 
the  delay.  One  of  them  testified  that  they 
could  not  say  what  they  could  be  sold  for;  that 
they  might  have  disposed  of  them  at  cost,  to  the 
detriment  of  goods  selling  at  a  profit;  that  pos- 
sibly they  could  not  have  been  bought  at  the 
time  they  were  received  for  less  than  when 
plaintiffs    bought    them.     The    other    admitted 
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that  the  market  value  had  not  depreciated. 
Held,  that  a  finding  that  there  was  nn  deprecia- 
tion was  sunnorted  by  the  evidence.— Houseman 
v.  Merchants'  Dispatch  Transp.  Co.  (Mich.)  62 
N.  W.  290. 

104  Mich.  300. 

[b]     (Wis.)    1896.) 

Damages  recoverable  for  a  breach  of  con- 
tract of  carriage  must  be  such  as  might  reason- 
ably have  been  contemplated  by  the  parties  at 
the  time  the  contract  was  made,  and,  where 
the  carrier  is  not  notified  by  the  shipper,  at  the 
time  of  the  delivery,  of  the  character  of  the 
goods  or  of  the  purpose  of  the  shipment,  it  is 
not  liable  for  damages  resulting  from  a  delay 
in  shipment;  nor  will  a  subsequent  notice,  given 
in  time  to  prevent  a  delay,  of  the  nature  of  the 
goods,  and  that  special  damages  will  result  from 
delay,  modify  the  contract,  or  render  the  carrier 
liable  for  such  damages. — Bradley  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Wis.)  6S  N.  W.  410. 

4.  LIABILITY  FOR  LOSS  OR  INJURY. 

§   11.    Liability  as  gratuitous  bailee. 
(Wis.:    1S!)5.) 

An  agreement  by  an  agent  of  a  carrier  to 
have  goods  forwarded  to  their  proper  destina- 
tion from  a  point  on  a  connecting  line  to  which 
they  were  carried  through  the  mistake  of  the 
shipper,  in  addressing  them,  makes  such  carrier 
merely  a  gratuitous  bailee  of  the  goods. — Tre- 
leven  v.  Northern  Pac.  R.  Co.  (Wis.)  62  N.  W. 
536,  89  Wis.  59S. 

§    12.    Amount  of  damages. 
(Minn.;    1S95.) 

Where  a  shipper  of  first-class  freight 
stated  the  value  of  the  goods  shipped  so  low 
as  to  entitle  them  to  be  classed  as  second-class 
freight,  in  order  to  obtain  the  benefit  of  a 
lower  freight  rate,  and  the  bill  of  lading  pro- 
vided that  loss  should  be  adjusted  at  the  value 
given  by  the  shipper,  the  shipper  could  not,  in 
case  of  loss,  recover  more  than  that  value. — 
J.  J.  Douglas  Co.  v.  Minnesota  Transfer  Ry. 
Co.  (Minn.)  64  N.  W.  899. 
62  Minn.  288. 


5.  LIABILITY  AS  WAREHOUSEMEN. 

§   13.    When  relation  arises. 
[b]     (Wis.;    1895.) 

Where  goods  were  originally  delivered  to 
a  railroad  company  to  be  kept  until  further  or- 
ders, the  company's  custody  thereof  was  that  of 
a  warehouseman  until  receipt  of  orders  to  ship 
the  goods.— Schmidt  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  63  N.  W.  1057. 
90  Wis.  504. 

[b]  (Wis.;    1896.) 

The  liability  of  a  carrier,  as  such,  ceases 
when  a  reasonable  time  has  elapsed,  after  the 
goods  reach  their  destination,  for  the  consignee 
to  remove  them. — Backhaus  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  66  N.  W.  400. 
92  Wis.  393. 

[c]  (Wis.;    1896.) 

Actual  notice  of  the  arrival  of  goods,  giv- 
en by  the  carrier  to  the  consignee's  agent  three 
days  before  the  property  was  destroyed  by  ac- 
cidental fire,  released  the  carrier  from  liability.— 
Backhaus  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
66  N.  W.  400. 

92  Wis.  393. 


6.  LIVE-STOCK    SHIPMENTS. 

Limitation  of  liability,  see  post,  §§  15,  17,  IS. 

§   14.    Loss  or  injury, 
[a]     (Mich.;    1896.) 

In   the  absence  of   a  special   contract   by 
a  carrier  to  look  after  3tock  shipped  over  its  line, 


a  shipper  who  neglects  to  send  a  care  taker  with 
his  cattle  assumes  all  damages  caused  by  their 
unduly  crowding  and  injuring  one  another,  ami 
that  which  results  from  their  natural  restdveness 
and  viciousness. — Heller  v.  Chicago  &  G.  T.  Ry. 
Co.  (Mich.)  66  N.  W.  667. 

[b]      I  Midi.:    1896.) 

A  railroad  company  does  not  assume  the 
common-law  duties  of  a  common  carrier  in  re- 
spect to  stock  shipped  over  its  line,  but  is  only 
bound  to  transport  the  same  with  ordinary  care 
and  skill,  and  with  reasonable  dispatch. — Heller 
v.  Chicago  &  G.  T.  Ry.  Co.  (Mich.)  66  N.  W. 
667. 

[o]      (Wis.;    1896.) 

Whether  it  is  negligence  for  a  carrier  to 
drive  horses  loose  into  a  pen,  instead  of  leading 
them  separately,  is  a  question  for  the  jury. — 
Loeser  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.) 
69  N.  W.  372. 

[u]      (Wis.;    1897.) 

A  carrier  is  liable  for  injury  to  animals 
shipped,  from  a  defect  in  the  car,  which  a  rea- 
sonably careful  inspection  by  an  experienced 
person  would  have  disclosed,  but  which  was 
not  obvious  or  such  as  would  ordinarily  be  dis- 
covered by  an  inexperienced  person,  notwith- 
standing a  stipulation  that  the  shipper  examine 
the  car,  and  assume  the  risk  of  its  suitableness, 
unless  he  accepted  it  with  full  knowledge  of  the 
defect. — Leonard  v.  Whitcomb  (Wis.)  70  N. 
W.  S17. 


7.  LIMITING  LIABILITY. 

To  end  of  line,  see  post,  §  25. 

§15.    In  general, 
[a]     (Iowa;    1897.) 

A  stipulation  in  a  shipping  contract  that 
no  claim  "for  loss  or  damage  to  stock"  shall 
be  valid  unless  presented  to  the  carrier  in  writ- 
ing within  30  days  thereafter  does  not  apply 
to  damage  from  depreciation  in  the  market 
price  of  stock  occasioned  by  the  carrier's  neg- 
lect to  seasonably  deliver  to  the  consignee. — 
Kramer  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
70  N.  W.  119. 

£b]     (Minn.;    1895.) 

If  the  acceptance  of  goods  for  transpor- 
tation by  a  carrier  be  special,  the  burden  of 
proof  in  case  of  loss  is  on  him  to  show,  not  only 
that  the  cause  of  the  loss  was  within  the  terms 
of  the  exception,  but  that  there  was  on  his  part 
no  negligence. — Shea  v.  Minneapolis,  St.  P.  & 
S.  S.  M.  Ry.  Co  (Minn.)  65  N.  W.  458. 
63  Minn.  228. 

[c]     (Neb.;    1897.) 

A  limitation  of  liability  contained  in  a 
shipping  contract  will  not  be  enforced,  though 
valid  in  the  state  where  made,  if  contrary  to 
the  public  policy  of  Nebraska. — Chicago,  B.  & 
Q.  R.  Co.  v.  Gardiner  (Neb.)  70  N.  W.  508. 

§    16.    Consideration  of  contract. 
(Minn.:    1895.) 

Where  receipts  given  by  a  carrier  for  a 
shipment  of  flour  were  unqualified  and  unre- 
stricted, the  presumption  is  that  a  stipulation  in 
the  bills  of  lading  subsequently  issued,  whereby 
the  association  attempted  to  relieve  itself  from 
liability  in  case  the  flour  was  lost  in  transit, 
was  without  consideration. — Southard  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.)  62  N. 
W.  442. 

60  Minn.  3S2. 

§    17.    Exemptions  from  particular  risk. 
In]     (Mich.;   1896.) 

A  carrier  is  not  liable  for  loss  of  property 
by  f  re.  where  the  shipping  contract  expressly  ex- 
empts i;  from  such  liability  unless  there  is  evi- 
dence to  show  that  it  was  caused  by  the  carrier's 
negligence. — Smith  v.  American  Exp.  Co.  (Mich.) 
66  N.  W.  479. 
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I  J.  I     (Mlnn.i    1803.) 

empti  the 

■ 

on  it  to 

hard  v.   M  inm  ii  "Ii-.   Si.    I'.   & 
S.  S.  M.  i  linn.)  62  N.  \V.  619. 

t;n  .Ml. m.  382. 

The  hall  uot 

themselves, 
or  injuries  i"  ■  im  b  a  •  biting,  luck- 

ing, and   Kinuthi  for   loss  or  damage 

arising  from  unloading  them,  does  uol  relieve  it 

Injury    t m   <■<■■ 

I    oi    i  "  i  in-.::    it  being 
'.   of  1  hi  i  serv- 

ants ii  '       n  loose,  instead   of  leading 

into  a  pen  1  or  1 1 

r  v.  Chicago,  M.  vV  St.  P.  Ry,  Co.  (Wis.) 
69  N.   W.  .".7-'. 

S    18.    Requirement  of  notice  of  loss, 
[n]     (Minn.)    lsuc.i 

I'  i    i    contracted    with    plaintiff  to 

k  ic>  a  point  beyond  the  line 

of  its  road,  it  having  to  deliver  it  to  b  com t 

in>,'  road    I                  ortation  to  its  destin 
The  ci  iroi  ided  that,  as  a  i lit  ion  pre- 

'  to  his  right  to  recover  any  damage  for 
any  loss  or  injury  to  said  stork,  plaintiff  should 
give  notice  in  writing  of  liis  claim  therefor  to 
some  officer  of  defendant  or  its  nearest  station 

,  before  the  stock  should  lie  removed  from 
the  place  of  its  destination  or  delivery,  or  min- 
gled with  other  stock.  It  did  not  appear  thai 
defendant  had  any  officer  or  agent  at  the  place 
of  destination  or  delivery.  Held,  thai  the  cot 
dition  was  unreasonable  and  void. — Engesether 
v.  Cieat  Northern  Ry.  Co.  (Minn.)  68  N.  W.  4. 

I  ■  >  1     (Minn.;   is:>7.i 

A    provision    requiring   the   owner   of   the 

stock   shipped,   as  a   condition   precedent  to  re- 

ovi    v   for  loss  or  injury,   to  give   written  no- 

tice  of  his  claim  to  soi fficer  or  agent  of  the 

carrier  before  removal  of  the  stock  from  the 
place  Of  its  destination  or  delivery,  is  unreason- 
able if  the  carrier  has  no  officer  or  agent  at 
such  place.  Carpenter  v.  Eastern  Iiv.  Co. 
i Minn.)  69  N.  W.  720. 

S    19.    Limitation  of  amount  of  liability. 

[a]     (Mich.:    1896.) 

A  provision  in  a  shipping  contract  limiting 
the  amount  of  the  carrier's  liability,  if  the  value 
of  the  property  is  not  given,  is  valid  and  binding 
on  the  shipper,  where  there  is  no  evidence  that 
the  shipper  was  ignorant  of  the  condition. — 
Smith  v.  American  Exp.  Co.  (Mich.)  66  X.  \V. 
479. 

[I»]     (Minn.;    1895.) 

A  condition  in  a  bill  of  lading  providing 
that  the  amount  of  loss  or  damage  incurred  by 
the  carrier  is  to  be  computed  at  the  value  of  the 
property  at  the  time  and  place  of  shipment,  and 
wholly  failing  to  provide  for  restitution  of  the 
amount  which  may  have  been  paid  by  the  con- 
signee as  freight  charges,  is  invalid.'— Shea  v. 
Minneapolis.  St.  P.  &  S.  S.  M.  Itv.  Co.  (Minn.) 
05  N.  W.  458. 

03  Minn.  228. 

[cl     (Wis.:    1896.) 

A  provision  limiting  the  carrier's  liability 
to  an  agreed  valuation  of  the  property  is  valid. 
— Loeser  v.  Chicago,  M.  &  St.  1'.  Ry.Co.  (Wis.) 
09  N.   W. 


8.  CONNECTING  LINES. 

Care  of  passenger's  effects,  see  post,  §  71. 

§  20.    In  general, 
[a]     (Ncli.:    1897.) 

It  is  the  duty  of  a  railroad  company,  sub- 
ject to  reasonable  rules,  to  receive  and  trans- 


i  the  end  of  it^  line  goodi  '..Tired  for  ship 
tied  to  a  j  nd    ii^ 

line,  to  Bafelj  delh  er  them  to  a  con 

I       .      M.    V.    It.   t  lo.    \.    U 
,ii  \.    \\      . 
I  ■•  J     (Neb.  i    ismt.i 

A   railroad  companj    receiving  goods  con- 
signed to  a  point  on  the  lim    of   a  connecting 

I     ihem 

to  thi  her  at 

on  law   nor  bj   statute  answerable  then 
for  after  their  safe  delivei 

■    i  i  in  the  contract  of  shipment. 

i ..  .-.   M.  V.  K.  Co.  v.  Waters  (N< 
N.   U  .  225. 

;■■   21.    Contracts  for  through  transporta- 
tion. 
I  ii  I     (Neb. i    im>7.p 

I5y    the   bill    of   lading,    defendant    agreed    t" 
io  M.,  ami  there  deliver  them   to  a 
connecting  carrier   named,   stipulating   that   de- 
fendant's liability  should  cease  upon  such  deliv- 
ery.      Held,  thai   evidence  tending  to  prove  that 
■  Hit's  line  and   that   of  tin 

rier  were  parts  of  the  same  "system"  w. 

it  tn  render  the  bill  of  lading  a  contract 
image  to  a  point  on  the  connecting  line,  to 
which  they  were  consigned.— Fremont,  E.  iV:  M. 
V.  K.  Co.  v.  Waters  (Neb.)  711  N.  \V.  225. 
lb)     (S.  D.i    IS!'.-,.) 

On  an  issue  whether  a  railroad  company 
adopted  a  contract  made  with  plaintiff  by  its 
stalion  agent  to  transport  freight  beyond  its  line 
mil-  a  connecting  line  in  a  through  ear  without 
transshipment   or   rehandling  of  ds.  an 

agreement  to  that  effect  with  the  agent,  and  a 
payment  to  him  of  an  entire  freight   chai 
the  destination,  and   the   sending  by   the   carrier 
of  a  car  ordered  by  the  agent  over  the  connect 
ing  line,   were  circumstances  sufficient   to  take 
the  question  to  the  jury. — I'age  v.  Chicagi 
P.,  M.  &0.  Ry.  Co.  (S.  D.)  64  N.  W.  137. 

§   22.    Misdelivery  of  goods. 
(Minn.;    IS!i:,.| 

A  carrier,  the  last  of  several  connecting 
carriers,  who  delivered  the  goods  at  their  des 
tination  to  one  other  than  the  consignee,  by 
reason  of  erroneous  directions  given  him  by 
an  intermediate  connecting  carrier,  without  au- 
thority  of  either  consignor  or  consignee,  and 
without  surrender  of  the  bill  of  lading  issued  bj 
the  initial  carrier,  was  liable  for  conversion.— 
Foy  v.  Chicago,  M.  &  St.  I'.  Ry.  Co.  (Minn.)  65 
N.  W.  027. 

63,  Minn.  255. 

§   23.    Liability  for  negligence  and  delay. 
Inl     (Mich.;    1896.) 

Defendant  gave  a  bill  of  lading  for  two 
car  loads  of  goods  "to  the  order  of  C,  Detroit, 
Mich.  Notify  II.  &  Co.,"  which  bill  contained 
a  provision  that  defendant  should  not  be  liable 
for  delay  after  delivery  to  a  connecting  carrier. 
Defendant  delivered  the  cars  to  another  carrier, 
who  separated  and  sent  them  to  their  destina- 
tion over  different  lines,  whereby  one  car  was 
delayed  for  a  month.  Held,  that  the  initial 
carrier  was  not  liable  for  the  delay. — Hope  v. 
Delaware  &  H.  Canal  Co.  (Mich.)  69  N.  AW 
4S7. 
[b]     (Minn.;    1895.) 

A  traffic  association  issued  a  through 
bill  of  lading  for  Hour  from  Minneapolis  to  Bo 
ton.  containing  a  stipulation  that  in  case  of  loss. 
detriment,  or  damage,  the  carrier  alone  should 
be  liable  in  whose  actual  custody  it  should  1" 
at  the  time  of  the  loss.  Uihl,  that  the  shipper 
was  entitled  to  an  uninterrupted  and  continuous 
transportation  from  Minneapolis  to  Boston,  and 
that  the  carrier  who  had  transported  the  freight 
point  where  another  was  to  assume  cus- 
tody  and  control  became  a  guarantor  or  surety 
that  the  latter  would  receive  it,  and  was  liable 
as  an  actual  custodian,  where  tiie  connecting 
carrier    unreasonably    neglected    or    refused    to 
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receive  it.— Southard   v.   Minneapolis,   St.  P.  & 
S.  S.   \l.   Ry.  Co.  (.Minn.)  02  N.  W.  442. 
60  -Minn.  382. 

§   24.    Loss  of  or  injury  to  goods. 

[a]  (Minn.;    18!>(!.) 

A  i_. urn'  received  goods  to  bp  carried  to 
a  point  beyond  its  own  line,  with  directions  to 
deliver  them  tc  certain  connecting  carriers,  with 
the  last  of  which  the  shipper  bad  made  an  agree- 
ment for  stopping  the  car  at  intermediate  points 
on  its  line  for  delivery  of  portions  of  the  Roods. 
It.  however,  wrongfully  sent  the  goods  by  differ- 
ent connecting  carriers,  whose  lines  reached  but 
one  of  the  intermediate  points.  On  arrival  of  the 
goods  there,  the  shipper  disclosed  his  contract  to 
have  them  distributed  at  the  three  points,  and 
demanded  compliance  therewith.  The  carrier 
refused  compliance  until  payment  of  freight  for 
the  whole  route,  when  it  delivered  the  goods 
destined  to  that  point,  and  undertook,  at  its  own 
cost,  to  car,;,-  to  each  of  the  other  points  the 
portion  of  the  goods  >o  be  delivered  there,  and  in 
doing  so  tht  goods  were  injured.  Held,  that  the 
initial  carrier  though  it  did  not  know  of  the 
shipper's  agreement  with  the  last  connecting 
carrier,  to  which  it  was  directed  to  deliver  the 
goods,  was  liable  for  the  damage.— Brown  & 
Ilavwood  Co.  v.  Pennsylvinia  Co.  (Minn.)  65 
N.  W.  961 

G3  Minn.  540. 

[b]  (Minn.;    18!>(S.) 

A  carrier  is  not  relieved  from  its  duty  to 
provide  cars  reasonably  fit  for  the  conveyance  of 
the  particular  class  of  goods  it  intends  to  carry, 
by  transporting  the  goods  over  its  own  line  in 
the  car  of  the  connecting  carrier  in  which  it  re- 
ciiv.-d  them,  since,  if  it  uses  the  cars  of  the  con- 
necting carrier,  it  makes  them  its  own  for  the 
purpose  of  conveying  the  goods. — Shea  v.  Chi- 
eago,  R.  I.  &  P.  Ry.  Co.  (Minn.)  68  N.  W.  608. 

S   25.    Limitation  of  liability. 
(Midi.;    18i>0.) 

A  carriei  is  not  liable  for  loss  or  inj.yy  to 
property  after  delivery  to  a  succeeding  carrier, 
where  the  contract  expressly  limits  its  liability 
to  its  own  line. — Smith  v.  American  Exp.  Co. 
(Mich.)  66  N.  W.  479. 


9.  DISCRIMINATION  AND  OVER 
CHARGE. 

Overcharges  of  freight,  see  post,  §  31. 

5  26.    Discrimination. 
(Iown:    1895.) 

The  fact  that  a  railroad  company  car- 
ries freight  free  of  charge  to  one  of  its  eating 
houses,  provides  it  with  fuel  and  ice,  and  fur- 
nishes transportation  for  its  proprietor  and  his 
family,  does  not  require  it  to  perform  a  like 
service  for  the  proprietor  of  any  eating  house 
on  its  line  of  road,  regardless  of  any  existing 
contract  between  them. — Kelly  v.   Chicago,   M. 

6  St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  95T. 

93  Iowa,  436. 

§   27.    Before  passage  of  interstate  com- 
merce   act — Coinmon-law    remedy. 
(Iowa;    1805.) 

Since  the  common  law,  as  such,  is  no 
part  of  the  national  jurisprudence,  and  since  the 
exclusive  right  to  regulate  commerce  is  vesteS  in 
congress,  overcharges  for  freight  on  an  interstate 
shipment,  involving  unjust  discrimination,  made 
prior  to  the  interstate  commerce  act,  cannot  be 
recovered. — Gatton  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa I  63  N.  W.  589. 

10.  FREIGHT  AND  LIEN. 

§   28.    Impeaching  freight  receipts. 
(Iowa;    1SOO.) 

One  who  had  made  shipments  for  a  num- 
ber  of   years  over  a   railroad,    paid   the   freight 


bills  presented  therefor,  and  accepted  receipts 
which  recited  the  weight  of  the  shipments,  was 
not  estopped  from  showing  that  the  weight  was 
less  than  that  stated  in  such  receipts. — Higley 
v.  Burlington,  C.  R.  &  JM.  Ry.  Co.  (Iowa)  68 
N.  W.  829. 

§  29.    Charge  for  carrying  money. 
(Minn.:    1896.) 

Where  one  delivered  to  an  express  com- 
pany, for  carriage,  bonds  of  the  value  of  $234,- 
000,  informing  the  company  that  they  were  val- 
ued at  $1,000,  and  paid  for  carriage  the  usual 
price  for  carrying  a  package  valued  at  the  lat- 
ter sum,  on  carrying  the  package  the  company 
was  not  entitled  to  recover  additional  compen- 
sation to  the  amount  usually  charged  by  it  foi 
carrying  a  package  of  the  value  of  $234,000, 
since  if  it  had  lost  the  package  its  liability 
would  not  have  exceeded  $1,000:  but  it  was  en- 
titled to  recover  compensation  for  any  increase 
of  risk,  within  the  $1,000  limit,  caused  by  the 
fact  that  the  package  carried  was  of  so  great 
a  value. — United  States  Exp.  Co.  v.  Koeruer 
(Minn.)  68  N    W.  181. 

§   30.    Payment  of  freight. 
(Minn.:    1S95.) 

When  property  is  delivered  by  the  car- 
rier to  the  consignee,  a  presumption  arises  that 
the  latter  paid  the  freight.— Shea  v.  Minneapo- 
lis. St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.)  65  N.  YV. 
458. 

63  Minn.  228. 


31. 
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(Neb.;    18!>7.) 

A  railroad  quoted  to  a  shipper  a  rate  on 
grain  from  Nebraska  to  Colorado,  but  by  mis- 
take the  rate  quoted  was  less  than  the  usual 
rate.  The  shipper,  relying  thereon,  sold  grain 
to  parties  in  Colorado,  basing  the  price  on  such 
freight  rate;  the  purchasers  to  pay  such  freight 
on  its  delivery,  and  the  shipper  guarantying  that 
the  rate  should  not  exceed  the  one  quoted.  The 
grain  was  shipped  to  the  purchasers  in  Colo- 
rado. The  last  carrier,  before  it  would  deliver 
the  grain,  compelled  the  purchasers  to  pay  a 
higher  freight  rate  than  that  quoted.  The  ship- 
per then  paid  to  the  purchasers  this  excessive 
freight.  Hrld,  that  the  railway  company  was 
liahle  for  the  overcharge  paid  by  the  shipper. — 
Missouri  Fac.  Ry.  Co.  v.  Crowell  Lumber  & 
Grain  Co.  (Neb.)  70  N.  W.  964. 

§   32.    Waiver  of  lien. 
(Wis.:    18960 

The  delivery  of  part  of  a  consignment  of 
lumber  which  had  been  held  by  the  railroad 
company  for  freight  and  other  charges  will  not 
operate  as  a  delivery  of  the  whole  consignment 
in  the  absence  of  a  clear  showing  of  an  in- 
tention to  that  effect. — Jeffris  v.  Fitchburg  R. 
Co.  (Wis.)  07  N.  W.  424. 
93  Wis.  250. 


III.    CARRIERS   OF  PASSENGERS. 

1.  CONTRACT  OF  CARRIAGE. 

§   33.    Limitation  of  liability, 
ta]     (Iowa:    18»5.) 

Plaintiff  was  injured  in  Iowa  by  defend- 
ant's negligence  while  in  charge  of  cattle  shipped 
on  defendant's  train  from  Iowa  to  Illinois.  The 
contract  of  shipment  provided  that  the  company 
should  not  be  liable  for  such  injury  in  an  amount 
exceeding  $500.  Held,  that  such  contract  was 
void  under  Code,  §  130S,  providing  that  a  rail- 
road corporation  shall  not  exempt  itself  by  con- 
tract from  any  of  its  liabilities  as  a  common  car- 
rier.—Solan  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa)  03  N.  W.  692. 
[b]     (Minn.;    ISiMJ.) 

A    contract    between    a    railroad    company 
and  a  news  agent  on   its  train,  exempting   the 
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compani   I  rona  lie  bllitj   for  injui        to 
d  bj  U--  di  gligence,  is  \  .id  u  i       i 

lie  policy,    Ing  in 

il.i-    violation  of  a   statute   requiring   trai 
be    stopped    u    certain    distance    from    railway 
crossings.    Starr   v.   Great    Northern    1;      I 
(Minn.)  69  N.  W.  632. 

|.-l    (Neb. i    isnii.i 
\   provision  in  i 
of  live  stock,  under  which  a  shipper's  p 

e  person  traveling  on   the   pass 
shall  be  deemed  an  employe  of  the  railroad 
pany,  and  entitled  to  recover  of  the  company 
onlj   for  Buch  injurie  m  a  i  might   be 

recovered   I  ilar  employe,   is  invalid,   In 

so  far  as  ii  requires  i  to  assumi    i 

bej I   those   incidental  to   taking  care  of  the 

stock,  and  i  that  extent   does  not   pre- 

.  bj  bu.  h  person  for  personal  in- 
iuries  caused  by  neglect  of  the  company  to  per- 
form its  duties  as  a  common  carrier  for  hire.  - 
Missouri  1'ac.  Ey.  Co.  v.  Tietken  (Neb.)  08  N. 
\V.  336. 

I  .1  I     (Wis.;    1096.) 

A  stipulation  by  a  common  carrier  in 
ontracts  for  interstate  carriage  for  exemption 
from  liability  for  injuries  to  a  passenger  caus- 
ed by  the  negligence  of  its  employes  is  •. 
common  law.  as  against  public  poliey. — Davis 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  07  N. 
W.    16. 

93  Wis.  470. 

[e]     (Wis.:    1806.) 

In  the  absence  of  legislation  by  the  fed- 
eral government  as  to  the  validity  of  stipula- 
tions by  a  common  carrier  for  exemption  from 
liability  for  injuries  to  passengers,  in  contracts 
for  interstate  carriage,  their  validity  is  to  he 
determined  by  the  common  law.— Davis  v.  Chi- 
M.  &  St.  P.  Ry.  Co.  (Wis.)  67  N.  W.  10. 
93  Wis.  470. 

£  34.    Conditions   of  ticket, 
[a]     (Iowa;    189S.) 

As  between  a  person  who  buys  a  ticket 
bearing  a  date  prior  to  the  purchase  and  the  com- 
pany, he  is  entitled  to  passage  on  the  date  of  pur- 
chase under  the  provision  thereon,  "continuous 
passage  within  one  day  of  date  of  sale." — Ells- 
worth v.  Chicago,  B.  &  Q.  Ry.  Co.  (Iowa)  63  N. 
W.  584. 

[bl     (Minn.;   1896.) 

Where  a  mileage  book  provided  that  it  was 
to  be  used  only  by  the  person  to  whom  it  was 
issued,  "whose  signature  appears  on  the  last 
page."  and  that  it  was  "subject  to  the  conditions 
named  in  the  contract,  and  made  a  part  hereof," 

if  which  was  that  it  was  not  transferable, 

and  that  it  might  be  taken  up  if  presented  by  any 
other  than  the  original  holder,  "whose  signa- 
ture is  hereon,"  the  fact  that  the  original  pur- 
chaser never  signed  the  book  did  not  render  it 
assignable—  Rabilly  v.  St.  Paul  &  D.  Ry.  Co. 
(Minn.)  08  N.  W.  853. 


§  35. 


■Waiver. 


(Minn.;    1895.) 

A  practice  on  the  part  of  a  carrier  of  re- 
ceiving as  fare  coupons  detached  from  a  com- 
mutation ticket  is  evidence  of  waiver  of  a  con- 
dition that  the  coupons  must  be  detached  by 
the  conductor  on  presentation. — Thompson  v. 
Truesdale  (Minn.)  <>:j  N.  W.  259. 
til  .Minn.  129. 

Ejection  of  holder  of  expired  or  defective  ticket, 
see  post,  §§  04-60. 

,v   36.    Rules  of  carrier, 
[nj     (Iowa;    1896.) 

Whether  a  regulation  of  a  railroad  com- 
pany relating  to  the  safety,  comfort,  or  con- 
duct of  passengers  is  a  reasonable  one  is  a 
question  of  law  for  the  court. — Gregory  \.  Chi- 
cago &  N.  W.  Ry.  Co.  (U.wa)  OU  N.  W.  o.!2. 


|i|     down  i    1806.) 

passenger*    from 
with  them  in  .  and 

requiring  payment  for  can  in  b 

'.ii»     v.    Chic;. 
\.  W.  lis    Co.  (Iowa)  69  : 

|<-|     (Hinn.i    is!»r..i 

Where  the  i luctor  and  collector  of  a 

suburban  train  were  required  to  commence,  one 
ai  the  front  of  the  train,  and  the  other  at  the 
rear,   and   work   towards   each   other,   colli 

tickets,  until  they  mi  ition, 
ne  He  orderly  and  certs  on  of 
and  tickets  from  all  passengers,  that  nei- 
ther conductor  nor  collector  si... 
sengers  to  go  past  him  into  his  part  ..f  the 
train,  w  here  he  had  completed  hi  in,  un- 
til   the  entir Ilection  was  comple 

Buch    passengers   presented   tickets  or   fares,    or 

:  nctor  or  c. 
paid,  was  a   reasonable  rule,  of  which  pa 

gers  were  bound  to  take  i Pal 

cago  G.   W.  By.  Co.  (Minn.)  01  N.  W.  'J18. 
62  Minn.  433. 

§   37.    Special    contract    for    transporta- 
tion. 

(Iowa;    1806.) 

Where    a    shipping    cmitract.    p     i 
the   shipper    to   accompany    his    stock,    aai 
turn,    without    extra    charge,    does    not    B| 

i  in-  route  by  which  be  shall  return,  e  g. 

of  the  carrier  to  allow  a  return  by  either 
..I'  two  routes  will,  if  known  t,.  th,  shipper 
when  the  contract  is  made,  be  presumed  a  part 
thereof.— Milroy  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Iowa)  67  X.  W.  276. 


2.  WHO  ARE  PASSENGERS. 

§   38.   In  general, 
la]     (Iowa;    1893.) 

A  person  who  gets  a  ticket  on  his  promise 
to  the  agent  to  pay  therefor  on  his  return,  there 
not  being  time  to  pay  before  the  starting  of  de- 
train, and  who  thereafter  makes  such  payment, 
is  to  be  treated  at,  a  purchaser  of  the  ticket  in  an 
action  for  ejection  from  the  train. — Ellsworth  v. 
Chicago,  B.  &  Q.  Ry.  Co.  (Iowa)  63  N.  W.  584. 

[b]     (Neb.;    1896.) 

A  shipper  of  cattle,  who,  for  the  purpose 
of  enabling  him  to  care  for  his  stock  in  transit, 
receives  a  drover's  pass,  is  not.  while  accompany- 
ing his  stock,  entitled  to  all  the  rights  and  priv- 
ileges of  an  ordinary  passenger  for  hire.— Oma- 
ha &  R.  V.  Ry.  Co.  v.  Crow  (Neb.)  66  N.  W.  21. 
47  Neb.  84. 

[cj     (Wis.;    1893.) 

In  an  action  against  a  railroad  for  being 
put  off  a  freight  train  which  plaintiff  had  board- 
ed as  a  passenger,  where  there  is  evidence  that 
defendant  was  in  the  habit  of  selling  passenger 
tickets  for  regular  freight  trains,  it  is  proper  to 
instruct  that,  when  a  railroad  company  ordi- 
narily carries  passengers  on  its  freight  trains, 
"if  a  passenger  in  good  faith  boards  such  a 
train,  and  is  not  notified  to  the  contrary"  before 
it  leaves,  he  becomes  a  passenger,  and  is  en- 
titled to  ride  to  the  first  station,  if  there  is  noth- 
ing in  the  conditio.]  of  the  train  from  which  be 
might  infer  that  it  did  not  carry  passengers. — 
Boehm  v.  Duluth.  S.  S.  &  A.  Ry.  Co.  (Wis.)  05 
N.  W.  506,  91  Wis.  592. 

[<l]     (Wis.;    1897.) 

The  relation  of  carrier  and  passenger  ex- 
ists between  a  railroad  company  whose  train 
was  stopped  before  a  wrecked  tank  containing 
burning  oil,  which  obstructed  the  track-,  and 
one  who  had  been  a  passenger  on  its  train, 
but  had  left  it,  under  the  direction  of  the  com 
pauy's  servants,  to  await,  on  the  company's 
premises,  another  of  its  trains  on  the  other 
side  of  the  wreck,  and  was  injured  by  an  ex- 
plosion of  the  tank.— Conrov  v.  Chicago  St.  P., 
M.  &  O.  Ry.  Co.  (Wis.J  70  N.  W.  486. 
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§   39.    Invitation   or  acquiescence   of  car- 
rier's  employes. 

[a]     (Minn.;    1805.) 

.Since  a  brakeman  on  a  freight  train  has 
no  authority   to   collect   fares,   a    trespasser  by 
Bi.viua   money   to  him   does  not  become  a   pas- 
senger.— MeXamara  v.  Great  Northern  Ry.  Co. 
(Minn.)  63  N.  W.  726. 
61  Minn.  296. 
lb]     (Minn.;    1896.) 

One  who,  on  invitation  of  a  brakeman  of 
a  freight  train,  takes  passage  in  a  car  exclu- 
sively for  freight,  and  loaded  therewith,  paying 
to  the  brakeman  less  than  the  regular  fare,  is 
not  a  passengti.— Jannv  v.  Great  Northern  Ry. 
Co.  (Minn.)  65  N.  W.  450. 
63  Minn.  380. 
[c]     (Minn.;    1896.) 

One  who  bribed  a  brakeman  to  permit 
him  to  ride  in  a  freight  car  was  not  a  passen- 
ger, though  the  conductor,  on  discovering  him, 
locked  him  in  the  car.  and  kept  him  there  for 
some  time  before  causing  him  to  be  ejected. — 
Brevig  v.  Chicago.  St.  P..  M.  &  O.  Ry.  Co.,  66 
N.  W.  401,  64  Minn.  168. 


3.  INJURIES  TO  PASSENGERS. 

Liability  of  carrier  for  exemplary  damages,  see 
"Damages,"  §  3. 

§  40.    In  general. 

[a]  (Minn.;    1896.) 

A  railroad  company  was  not  negligent  in 
permitting  an  ordinary  freight  car,  on  which 
plaintiff  voluntarily  took  passage,  to  stand  30 
minutes  in  the  yards  at  a  way  station  for  the 
purpose  of  discharging  freight,  after  40  minutes 
had  been  consumed  in  arriving  at  the  station, 
without  providing  means  of  safe  egress  for  pas- 
sengers who  might  be  required  to  leave  the  car  bv  ' 
mils  of  nature.  Oviatt  v.  Railway  Co.,  (1S90) 
45  N.  YV.  43G.  43  Minn.  300,  followed.— Schilling 
v.  Winona  &  St.  P.  R.  Co.,  68  N.  W.  1083. 

[b]  (Wis.;    1896.) 

It  is  the  duty  of  a  railroad  company,  which 
sells  a  passenger  a  ticket  to  a  place  on  its  line 
of  road,  and  a  sleeping-car  ticket  to  an  interme- 
diate point,  where  the  passenger  is  required  to 
change  cars,  to  awaken  the  passenger  a  sufficient 
time  before  reaching  such  point  to  allow  an  op- 
portunity to  dress  and  prepare  to  make  the 
change. — McKeon  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wis.)  69  N.  W.  175. 

[c]  (Wis.;    1897.) 

A  carrier  is  not  guilty  of  negligence  in  not 
restraining  a  passenger  by  physical  force  from 
approaching  a  wrecked  tank  containing  burn- 
ing oil,  which  obstructed  the  passage  of  the 
train,  where  it  has  provided  a  safe  place  for 
passengers,  and  the  danger  is  obvious. — Conroy 
v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.)  70 
N.  W.  480. 

[<1]     (Wis.;    1897.) 

Where  the  flames  from  a  tank  of  burning 
oil,  which  obstructed  a  carrier's  track,  rose  to 
a  great  height,  and  the  danger  of  approaching 
the  tank  was  obvious,  the  carrier  was  not 
guilty  of  negligence  in  not  giving  warning  of 
the  danger  to  a  passenger  who  had  left  its 
train  on  one  side  of  the  obstruction  to  take  a 
train  on  the  other. — Conroy  v.  Chicago,  St.  P., 
M.  &  O.  Ry.  Co.  (Wis.)  70  N.  W.  486. 

§  41.    Care  required  by  carrier, 
[a]     (Iowa;   1S95.) 

A  railroad  company  is  only  required  to 
use  ordinary  and  reasonable  care  in  lighting 
its  depot  platform,  so  that  persons  may  use 
the  same  in  going  to  or  from  the  trains  with 
reasonable  safety. — Hiatt  v.  Des  Moines,  N.  & 
W.  Ry.  Co.  (Iowa)  64  N.  W.  760. 
lb]     (Neb.;    1897.) 

A  street-railway  company,  by  undertaking 
the  transportation  of  passengers  for  hire,  be- 
4  N.W.DIG.— 9 


comes  a  common  carrier,  though  the  road  is 
constructed  on  private  property. — East  Omaha 
St.  R.  Co.  v.  Godola  (Neb.)  70  N.  W.  491. 

[c]  (Neb.;    1897.) 

Street-railway  companies  are  common  car- 
riers, and  required  to  exercise  more  than  ordi- 
nary skill  and  precaution  to  insure  the  safety 
of  passengers. — East  Omaha  St.  R.  Co.  v. 
Godola  (Neb.)   70  N.  W.  491. 

[d]  (Wis.:    1896.) 

A  carriel  is  bound  to  exercise  extraor- 
dinary care  for  the  safety  of  passengers. — Da- 
vis v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  67 
N.  W.  1132. 

93  Wis.  470. 

[e]  (Wis.;    1896.) 

In  au  action  by  a  passenger  for  personal 
injuries  caused  by  a  derailment,  defendant's 
negligence  cannot  be  considered  the  proximate 
cause  of  the  injury,  so  as  to  warrant  a  recovery, 
unless  the  accident  might  have  been  reasonably 
foreseen  by  a  competent  man,  accustomed  to 
the  management  of  the  roadbed  and  track  of 
a  railway,  while  in  the  exercise  of  extraordi- 
nary care  and  prudence.— Davis  v.  Chicago,  M 
&  St.  P.  Ry.  Co.  (Wis.)  67  N.  W.  1132. 
93  Wis.  470. 

[fj     (Wis.;    1897.) 

Where  a  passenger  was  injured  by  the  ex- 
plosion of  a  burning  oil  tank  while  waiting  for 
a  train,  a  charge  that  it  was  "the  duty  of  the 
carrier  to  exercise  extraordinary  vigilance, 
aided  by  the  highest  skill,  and  to  exercise  the 
highest  degree  of  care  to  prevent  the  interpo- 
sition of  any  obstacle  to  expose  the  plaintiff  to 
danger  while  waiting  for  the  train."  was  re- 
versible error,  though  the  court  correctly  stat- 
ed elsewhere  that  the  duty  to  protect  plaintiff 
from  injury  from  the  burning  tank  was  "only 
that  of  ordinary  care  and  prudence." — Conrov 
v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.)  70 
N.  W.  480. 

§  42.    Proximate  cause  of  injury. 

[a]     (Neb.;    1S96.) 

Unless  a  passenger's  going  into  the  express 
car  was  the  proximate  cause  of  injuries  received 
by  him,  or  increased  his  risk,  his  doing  so  is 
not  a  defense  to  an  action  for  the  injuries. — 
Fremont,  E.  &  M.  V.  R.  Co.  v.  Root  (Neb.) 
69  N.  W.  397. 

IbJ     (Neb.;    J897.) 

Whether  the  ejection  of  plaintiff  was  the 
proximate  cause  of  injuries  arising  on  his  con- 
tinuation of  the  journey  by  vehicle  is  ordinarily 
a  question  for  the  jury. — Chicago,  B.  &  Q.  R. 
Co.  v.  Spirk  (Neb.)  70  N.  W.  920. 

[c]     (Wis.;    1896.) 

In  an  action  by  a  passenger  for  personal 
injuries  received  in  a  derailment  accident, 
plaintiff  claimed  that  the  injuries  were  caused 
by  the  negligence  of  defendant  in  the  repair  of 
its  track,  whereas  defendant  claimed  that  it 
was  due  to  the  wrongful  act  of  third  persons 
in  placing  an  obstruction  upon  the  track. 
There  was  evidence  to  support  each  claim. 
Held,  that  a  special  verdict  merely  finding  that 
defendant  was  negligent  in  the  repair  of  the 
track,  and  that  defendant  was  guilty  of  negli- 
gence which  occasioned  the  injuries,  docs  not 
sufficiently  show  that  the  negligence  in  the  re- 
pair of  the  tracks  was  the  proximate  eause  of 
the  injuries.— Davis  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.)  67  N.  W.  16. 
93  Wis.  470. 

§   43.    Torts  of  servants  of  carrier, 
[a]     (Minn.;    1895.) 

The  conductor  of  a  train  could  use  nec- 
essary force  to  prevent  a  passenger  from  violat- 
ing a  reasonable  regulation  of  the  company. — 
Faber  v.  Chicago  G.  W.  Ry.  Co.  (Minu.)  64  N. 
W.  918. 

62  Minn.  433. 
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|b)     |WI|.I    iw.-.i  11). 

A  complaint  alleging  thai  defendai  I 

mboat, 
for  iiir.-;    that  plaintiff  became  a  p 
boal  ■  ■        ■■•  fendant  failed  I 

plaintiff   with   reasonable   comi 
,  t  to  exerci  >e  qare  in  the  i  rants, 

and  permit  ti  t  to  be  as 

rvanta,    doea    not 
on  for  assault  and  b  - 

ce  and  mi  lw  I   ol   di 

.,  lanl  as  a  i imon  carrier.  —  Mace  v.   Si 

62  N.  W.  186,  89  Wis.  440. 

§   44.    Acts  of  fellow  passengers. 

(Minn.)    L89U.) 

■I'll.   ,  .  idence    in  an  ai  tion  by  a 

passenger  against  a  railroad  company  for  dam- 

Eor  failing  to  exercise  proper  police  povi 

protect  be: .  bj  r<  a  son  ol  n  bicb  a  drunken 

fellow    passengci    used    towards    her    vile    and 

abusive  language,  that  the  conductor  failed  to 

r  being  notified  of  the  passei 

aduct,  .'i  Bndiug  that  such  powers  were  not 
sercised  was  warranted.— Lucy  v.  Chicago  <;. 
u     Ry.  <  o.  (Minn.)  65  N.  W.  nil. 
64  Minn.  7. 

8   45.    Carriers  by   elevator. 
(Mich.  I    IS!)."..  I 

Where  defendant  provides  both  a  pas- 
senger  and  a  freight  elevator,  there  is  an  ex- 
press invitation  to  take  the  passenger  elevator; 
,  ml  one  injured  by  defects  on  the  freight  ele- 
vator cannot  recover. — Amerine  v.  Porteous 
(Mich.)  63  X.  W.  300. 
105  Mich.  347. 

S   46.    Concurrent    negligence    of    carrier 
and  third  persons. 

[a]  (Neb.;    1895.) 

Street-railway  companies,  in  Nebraska, 
.ir minion  carriers,  and  presumptively  lia- 
ble for  the  concurrent  negligence  of  their  serv- 
ants  and  third  persons  resulting  in  personal  in- 
jury to  passengers. — Pray  v.  Omaha  St.  Ry.  Co. 
(Neb.)  62  N.  W.  447. 
44  Neb.  107. 

[b]  (Neb.;    1S!>5.) 

A  common  carrier  is  liable  for  personal 
injuries  to  passengers  produced  by  the  concur- 
rent negligence  of  its  servants  and  third  persons. 
—St.  Joseph  cV-  G.  I.  R.  Go.  v.  Hedge  (Neb.)  02 
X.  W.  887; 

44  Neb.  448. 

§  47.    Sufficiency     of     cars     and     defects 
therein. 

(Mich.;    1894.) 

The  complaint  in  an  action  for  personal 
injuries  alleged  that  defendant's  car  was  neg- 
ligently started,  and  that  a  chain  with  a  hook 
at  the  end.  which  caught  in  plaintiff's  dress  and 
dragged  her  with  the  car,  was  negligently  per- 
mitted to  hang  from  the  platform,  near  the 
steps.  Held,  that  it  was  error  to  charge  that 
defendant  was  not  liable  if  the  hook  was  dis- 
placed by  a  passenger,  without  charging  that 
defendant  was  liable  if  the  honk  was  caused 
to  catch  plaintiff's  dress  through  the  negligent 
starting  of  the  car. — Bowdle  v.  Detroit  St.  Ry. 
Co.  (Mich.)  61  X.  W.  029. 
103  Mich.  272. 

S   48.    In  transit. 

|\rb.|    lfS!>3.) 

It  is  evidence  of  negligence  on  the  part  of 
a  street-railway  company  to  carry  passengers 
greatly  in  excess  of  the  seating  capacity  of  its 
trains",  and  to  permit  them  to  stand  on  the 
platform  and  steps  of  the  cars.  -Pray  v.  Omaha 
St.  Kv.  Co.  (Neb  i  62  X.  W.  447. 
44  Neb.  107. 


Derailment. 

In  I     i  Mich,  |    i  vi.v> 

fur  injure 
leged  to  lading 

in,  it   appeared   that 
led  from  4' 
that    the  loads  in  question   "• 
high;    that   the  bottom   tier  waa  fastened  with 

IS  inch    Btakes,    and    the    top    log    secured    by    B 

underneath  i'. 

igg    thought 

i he  loading  d  at  the  tune      Held,  that  tin 

0   the  loading   \va 

the  jury.     Keating  v.  Detroit,  B.  O.  iV  A    l:    I 

(Mi.h. i  62  X.  W   575. 

104  Midi.   lis. 

I  lil     (Mich. I    1805.) 

Where  a  passenger  was  injured  by  the  de- 
loading  oi  logs  on  the  train,  the  fact  that 
men  inspected  the  car.-  i>< 

ing.    and    found    them    properly    lnad.d.    dot 
relieve   defendant  lity. — Keating   v.    De- 

troit, B.  C.  &  a.  R.  Co.  (Mich.)  02  X.  W.  575. 
mi  Mich.  4  is. 

§  50.    Setting  down  and  discharging  pas- 
sengers, 
[ul     (Neb.;    1806.) 

There  may  be  a  recovery  by  one.  whether 
he  was  a  passenger  or  merely  a  licensee  or 
trespasser,  under  allegations  that  he  had  !»■■ 
come  a  passenger;  that  defendant  failed  to 

the  train  at  his  destination  long  enough  to  per- 
mit him  to  alight  safely:  that,  as  he  was  try- 
ing to  alight,  the  train  was  negligently  stinted; 
and  that  he  then  attempted  to  get  back  in  the 
ear,  and  was  seized  by  the  conductor,  and 
wrongfully,  negligently,  and  violently  pulled 
from  the  ear,  and  thrown  to  the  ground  and  in- 
jured.— Fremont.  E.  &  M.  V.  R.  Co.  v.  Root 
(Neb.)  69  X.  W.  397. 

[bj     (Wis.:    1895.) 

In  an  action  against  a  street-railroad 
company  for  personal  injuries  received  while 
plaintiff  was  alighting  from  a  car.  it  was  error 
to  refuse  to  charge  that  the  speed  of  the  car 
coming  down  the  street,  before  the  accident,  had 
no  bearing  on  the  question  of  defendant's  or 
plaintiff's  negligence,  and  that  it  should  not  be 
considered  on  the  question  of  defendant's  negli- 
gence.—Hardy  v.  Milwaukee  St.  Ry.  Co.  (Wis.  i 
01  N.  W.  771,  S'.i  Wis.  IS3. 

§   51.    Actions  for  injnries — Evidence. 

[a]  (Midi.;    1895.) 

In  an  action  by  a  passenger  in  a  coach  at- 
tached to  a  logging  train,  who  was  injured 
through  alleged  negligence  in  loading  the  logs, 
whereby  the  coach  was  derailed,  evidence  as  to 
the  speed  of  the  train,  and  the  absence  of  a  bell 
cord,  was  admissible  on  the  question  whether  it 
was  negligent  to  lead  tl ars  as  they  were  load- 
ed, in  view  of  the  probable  speed  of  the  train  and 
the  absence  of  a  bell  cord.— Keating  t.  Detroit, 
B.  C.  <Sc  A.  R.  Co.  I  Mich.)  02  N.  W.  575. 
104  Mich.  418. 

[b]  (Mich.;    1890.) 

In  an  action  against  an  electric  street  rail- 
way, bj  a  passenger,  for  personal  injuries,  evi- 
dence merely  that  plaintiff,  who  was  upon  the 
platform  to  alight  as  soon  as  the  car.  which 
was  slowing  up.  stopped  at  the  far  side  of  the 
street,  its  usual  stopping  place,  was  thrown 
from  the  car.  by  a  sudden  jerk,  when  the  car 
was  only  halfway  across  the  street,  is  insutli- 
cient,  in  the  absence  of  evidence  as  to  the  cause 
of  the  sudden  jerk,  to  wan-ant  a  recovery  by 
plaintiff.— Etson  v.  Ft.  Wayne  &  B.  I.  By.  Co. 
(Mich.)  OS  X.  W.  298. 

[c]  (Neb.;    11S95.) 

Since  negligence  on  the  part  of  a  railroad 
company  is  presumed  from  the  fact  of  an  injury 
to  a  passenger,  the  burden  is  on  the  company  to 
prove  that  the  injury  occurred  through  violation 
of  its  rules  or  negligence  by  the  passenger. — St. 


261     (g  51) 


CARRIERS,  III.  3,  4. 


(g  56)     262 


Joseph  &  G.  I.  R.  Co.  v.  Hedge  (Neb.)  G2  N.  W. 
SS7. 

44  Neb.  44S. 
[d]     (Xeb.:    1806.) 

Under  Comp.  St.  c.  72,  art.  1,  §  3.  provid- 
ing that  every  railroad  company  shall  be  liable 
for  damages  done  a  passenger  while  being 
transported  over  the  road,  except  when  the  in- 
jury arises  from  the  criminal  negligence  of  the 
passenger,  or  from  a  violation  by  him  of  a  rule 
of  the  company,  a  prima  facie  right  to  recover 
of  the  company  is  established  by  a  showing  that 
the  injured  plaintiff  was  at  the  time  of  injury 
being  transported  as  a  passenger  over  defend- 
ant's road,  and  that  the  injury  resulted  from 
the  operation  of  the  road. — Chicago.  B.  &  Q.  R. 
Co.  v.  Hague  (Neb.)  06  N.  W.  1000. 
48  Neb.  97. 

§   52.   —   Instructions. 

[a]  (Town;    180.1.) 

Where,  in  an  action  against  a  carrier  for 
personal  injuries,  the  complaint  alleged  that  de- 
fendant  was  negligent  in  starting  the  train 
from  which  plaintiff  had  alighted:  that  the 
conductor  carelessly  abandoned  plaintiff,  a  child 
of  five  years  of  age,  and  started  the  train  while 
plaintiff  was  in  a  dangerous  place;  and  that 
defendant  failed  to  properly  light  its  depot 
platform,  and  the  only  evidence  of  negligence 
was  its  failure  to  light  the  platform, — the  jury 
should  be  instructed  as  to  defendant's  liability 
for  failure  to  light  the  platform. — Hiatt  v.  Des 
Moines,  N.  &  W.  Ry.  Co.  (Iowa)  64  N.  TV.  766. 

[b]  (Iowa;    1897.) 

A  petition  alleged  that  the  brakeman  called 
plaintiff's  station;  that  the  car  stopped;  that 
plaintiff,  while  attempting  to  alight,  was  thrown 
off,  by  the  sudden  starting  of  the  car;  and  that 
"defendant  was  negligent  in  stopping  the  ear 
where  it  did.  and  in  inviting  and  permitting  pas- 
sengers to  leave  the  train."  The  first  para- 
graph of  an  instruction  stated  the  negligence 
charged  in  the  language  of  the  petition.  Anoth- 
er paragraph  told  the  jury  that  they  might  find 
defendant  negligent  if,  when  plaintiff  attempted 
to  alight,  the  brakeman  failed  to  warn  him  that 
the  train  had  not  yet  reached  the  station,  and 
plaintiff  could  not  see  that  the  train  was  not  at 
the  station,  and,  while  exercising  ordinary  care, 
he  was  thrown  off  and  injured  by  the  starting 
of  the  car.  Ec'.il,  that  the  instructions  were  not 
contradictory  in  stating  the  negligence  charged. 
— Devine  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa) 
89  X.  W.  1042. 

[c]  (Wis.;    189C.) 

In  an  action  for  injuries  to  a  passenger 
caused  by  the  derailment  of  a  train,  where  a 
vital  question  in  dispute  was  whether  the  proxi- 
mate cause  of  plaintiff's  injury  was  defendant's 
negligence,  the  court  should  have  instructed  that 
it  was  not  enough  to  prove  that  the  injury  to 
the  plaintiff  was  the  natural  consequence  of 
the  negligence  of  the  defendant,  but  that  it 
must  also  have  been  the  probable  consequence, 
and  that  the  injury  might  have  been  reasonably 
foreseen  with  ordinary  intelligence. — Davis  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  67  N.  W. 
16. 

93  Wis.  470. 

§   53.   —   Questions  for  jury. 
[Hi     (Minn.;    1896.) 

The  entrance  to  an  open  street  car  was  by 
an  opening  on  the  side  of  the  rear  platform,  and 
up  two  steps.  From  the  back  of  the  first  rear 
seat  to  the  extreme  rear  end  of  the  car  it  was 
four  feet,  and  from  the  edge  of  the  top  step  to 
the  center  of  the  aisle  it  was  three  feet  five 
inches.  While  plaintiff  was  on  the  first  step, 
with  a  satchel  in  her  right  hand,  and  in  the  act 
of  taking  the  second  step,  the  car  started  vio- 
lently, and.  to  save  herself  from  being  thrown 
into  the  street,  she  stepped  forward  quickly  to 
reach  the  first  bench.  Just  as  she  reached  it 
the  car  jerked  as  though  slackening  in  speed, 
and  threw  her  across  the  arm  of  the  bench,  in- 


juring her.      Held,  that  the  question  of  the  com- 
pany's negligence  was   for  the  jury. — Miller   v. 
St.  Paul  City  Ry.  Co.  (Minn.)  08  N.  W.  862. 
[b]     (Neb.;    imiii.i 

In  an  action  for  damages  from  injuries 
inflicted  by  an  engine  upou  a  shipper  of  live 
stock,  who  was  accompanying  and  caring  for  such 
stock  under  a  drover's  pass,  the  question  of  the 
existence  of  negligence  such  as  would  give  rise 
to  a  cause  of  action,  or  of  such  contributory  neg- 
ligence as  would  defeat  it  is  one  of  fact,  to  be 
determined  by  the  jury. — Omaha  &  R.  V.  Ry. 
Co.  v.  Crow  (Neb.)  66  X.  W.  21. 

47  Neb.  84. 

§   54.    —    Damages. 
(Minn.;    1896.) 

A  verdict  of  $250  in  favor  of  a  passenger 
against  a  railroad  company  for  failing  to  exercise 
proper  police  peers,  as  a  result  of  which  a 
drunken  fellow  passenger  used  abusive  lan- 
guage concerning  plaintiff,  will  not.  after  having 
been  approved  by  the  trial  court,  be  disturbed,  as 
excessive  —  Lucy  v.  Chicago  G.  W.  Ry.  Co. 
(Minn.)  65  N.  W.  944. 
64  Minn.  7. 

4.  CONTRIBUTORY   NEGLIGENCE   OP 
PASSENGERS. 

§   55.    Awaiting  transportation. 

[a]  (Mien.;    1895.) 

In  an  action  against  a  railroad  company 
for  personal  injuries,  it  appeared  that  at  a  cer- 
tain station  the  only  light  at  the  platform, 
which  was  189  feet  long  and  12%  feet  wide, 
was  one  lamp;  and  that  plaintiff  went  to  such 
station  at  night,  to  take  a  train,  lie  testified 
that  he  saw  the  train  coming,  and  started  to  go 
forward  to  where  he  thought  the  baggage  ear 
would  stop,  so  as  to  put  a  package  on  it;  that, 
as  he  went  away  from  the  lamp,  it  was  pretty 
dark;  that  he  stepped  off  the  platform  on  the 
track,  and  was  struck  by  the  engine;  and  that 
he  knew  it  was  dark,  but  thought  he  would  b>_' 
safe  in  going  up  there.  Held,  that  a  direction 
of  a  verdict  for  defendant  was  proper. — Brad- 
ley v.  Grand  Trunk  Ry.  Co.  (Mich.)  65  N.  W. 
102. 

[b]  (Wis.;   1897.) 

Where  a  train,  was  stopped  before  reach- 
ing a  wrecked  tank  containing  burning  oil, 
and  a  safe  place  was  designated  for  passen- 
gers until  another  train  could  be  brought  up 
on  the  other  side  of  the  wreck,  a  passenger 
who  voluntarily  went  nearer  to  the  tank,  and 
was  injured  by  its  explosion,  cannot  recover 
damages. — Conroy  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.  (Wis.)  70  N.  W.  4S6. 

§   56.    Entering   conveyance, 
[a]     (Iowa;    1896.) 

Hurd's  Rev.  St.  111.  1891.  c.  114,  5  79,  for- 
bids any  person  to  board  a  moving  train  except 
in  compliance  with  law,  or  by  permission,  under 
the  lawful  rules  and  regulations  of  the  com- 
pany. Held,  that  the  burden  is  on  one  injured 
while  making  such  attempt  to  show  that  the 
permission  or  direction  of  the  conductor  of  the 
train  relied  on  as  justifying  the  attempt  was 
in  accordance  with  the  rules  and  regulations  of 
the  company. — Young  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Iowa)  69  N.  W.  682. 

lb)     (Minn.;    1896.) 

A  passenger  who  goes  upon  the  lowest 
step  of  a  street  car  running  over  seven  miles 
an  hour,  without  steadying  himself  by  grasping 
the  hand  rail  or  otherwise,  is  negligent. — Saiko 
v.  St.  Paul  City  Ry.  Co.  (Minn.)  69  X.  W.  473. 

[e]     (Xeb.:    1896.) 

The  fact  that  one  attempting  to  board 
a  street  ear  carried  a  large  package  did  not  re- 
quire him  to  exercise  a  greater  degree  of  care 
than  ordinary  care. — Omaha  St.  Ry.  Co.  T. 
Martin  (Xeb.)  66  N.  W.  1007. 

48  Neb.  65. 
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r<IJ     (Neb.  i    1880.) 

w  h.  thor  tl      id         i  mpting 

to  board   :.    moving  street 

acl  i 

jury,    takins   into  consideration   nil   tl 
etauci  nee  in  il"  '    ;,llit  Bfc  By. 

66  N.  W.  l""7- 
18  Neb.  >>■>■ 

§   57.    In  transit— Dangerous  position. 

I  ii  I     i  Ml"".;    18960 

s  ,n  a  no,  ]  nowing 

that  the  car  iva  '  ng  a  sIl;"'I'  curve  at  a 

t,  and  Bpoki 
tibule,  was  not,  as  a  matti  r 
of  law,   guilty   "f   negligence  contributing 
jurie  ■  bj   being  tin-own  against  the  Bide 

when  the  curve  was  reached,  since  be 
bad  a  right  to  presume  that  the  speed  would  be 
slackened  before  the  car  arrived  al  thai   | 
Blonde]  v.  St.  Paul  City  By.  Co.  (Minn.)  08  N. 
W.   L079. 


the  tin  [.  E.  Co.  v.  Hedge 

(Neb.)  Ii  :    1    W    SSi". 
li  \.-i..  H8. 

.   CO.    Leaving    conveyance. 

(Neb.i    18941.)  ,  ,     , 

A    passenger  who    attempted    to    alight 
from  b  car  standing  on  a  high  trestle,  with  no- 

t r  iis  situation,  «  aal  neg- 

i    precluding   a    recovery    for   his  death, 
which  occurred  ol  the  attempt.— 

..  i:.  vV  Q.  R.  Co.  v.  Hague  (Neb.)  86  N. 
W.  1000. 

is  Neb.  07. 

S   61.    Alighting  from  car  in  motion. 

[til     (Mtch.i    is:,.".., 

The  brakeman,  when  the  train  on  which 
plaintiff,  a  girl  is  years  old,  uaed  to 

was  a  pa     ■  :.    ■  r,  came  to  a  lull  stop  bi 

ing  the  station,  called  oul  the  station,  and  plain- 
tiff thereupon  left  the  car,  and  went  oul  on  the 
platform  on  which  the  brakeman  was  standing, 

....    1       il.!nlr!n»   nlwi    lin.l    n  n  c?  <?<->.  I    ln.f    L.-1'itii.ri      ctnnnaM 


JbJ      |N.  I>.;     1895.)  _-„.«.  *V»a      I 

in  the  ab    ace  ol  gross  negligence  on ^tne    j.  thinking  _)„.  ,,.„,  pagged  ner 

part  of  the  company,  a  r very  co "    ,     L    .    off  the  train   while  it   was  moving  about   four 

had  for  the  death  of  a  shipper  of  stock  who  rode    _., , ,,.,.,  „,..;.„;,, ,,..  ..r  ... 

in  the  car  with  the  stock  against   tl bj 

of  tl ondu •  and  in  violation  o  the  con- 
tract of  shipment,  when  death  resulted  solely 
from  his  riding  in  that  car.-Heumphreus  v. 
Fremont.  B.  &  M  V.  R.  Co.  (S.  D.)  bo  N.  W. 
466. 


till         Lilt."       I  I .1  ill        iiuiic       it         tino       iji'  ■  i  inn 

miles  an  hour.    Ihhl.  plaintiff  was  guilty  o 
tributary     negligence.      MeCrath,     C.     .!..     and 
Montgomery,   -I  .   dissenting.^Jacob   v.   Flint  & 
P.  M.   B.  Co.  (Mich.)  63  N.  W.  502. 
105  Mich.    150. 


tc]     (S.  D.i   1S05.)  ,  .       .. 

It  was  no  evidence  of  a  waiver  by  the 
company  of  a  stipulation  prohibiting  plaintifl  9 
intestate  from  riding  in  the  ear  with  the  stock 
shipped  by  him,  that  witnesses  had  in  several 
cases   ridden  in  the  ear  with  stork  shipped   by 

them  over  defendant's  road,  in  the  abse 

evidence  thai  their  contracts  prohibited  them 
from  riding  with  the  stock,  or  that  defendant 
knew  of  their  violation  of  the  contracts.— 
Heumphreus  v.  Fremont,  k.  Ac  JU.  V.  K.  L/O. 
(S.  D.)  65  N.  W.466. 

§   58.    Standing    on    steps    and    plat- 
form. 

la]     (Minn.)    is!)5.) 

Where  a  passenger  on  a  train  going  at  a 
dangerous  rate  of  speed  stepped  out  on  the  plat- 
form so  as  to  be  ready  to  get  off  when  the  train 
stopped,  and  the  train  suddenly  increased  its 
speed  at  the  station,  and  threw  plaintiff  oft,  the 
railroad  company  was  not  liable.— Scheiber  v. 
Chicago.  St.  P.,  M.  &  O.  Ry.  Co.  (Minn.)  63 
N.  W.  1034. 

61  Minn.  499. 
[l>]     (Neb. j    1S!)5.) 

For  a  passenger  to  stand  on  the  front 
steps  of  a  crowded  street  car,  while  in  motion, 
is  not  such  negligence  as  will,  per  se,  prevent  a 
recovery  for  injuries  received  through  negligence 
of  persons  in  charge  thereof— Pray  v.  Omaha 
St.  Ry.  Co.  (Neb.)  62  N.  W.  447. 
44  Xeb.  167. 

[c]      (Neb.;    1S»5.) 

A  person  standing  on  the  steps  of  a  mov- 
ing street  car,  because  unable  to  secure  a  seat  or 
standing  room  within,  is  presumed  to  be  there 
with  the  consent  of  the  servants  iD  charge  of 
the  train.— Pray  v.  Omaha  St.  Ry.  Co.  (Neb.) 
62  X.  W.  447. 

44  Xeb.  167. 

|d]     (Neb.:    1S97.) 

For  a  passenger  to  stand  upon  the  plat- 
form of  a  crowded  street  car,  while  in  motion, 
is  not  negligence  per  se.— East  Omaha  St.  R. 
Co.  v.  Godola  (Xeb.)  70  X.  W.  491. 

5  59.    Attempt  to  avoid  injury. 

(Neb.;    1895.)  .      . 

A  passenger  who  was  placed  in  imminent 
peril  through  the  negligence  of  a  carrier  may  re- 
cover for  injuries  received  while  endeavoring  to 
escape,  if  he  exercised  ordinary  care  in  view  of 
the  circumstances  as  they   appeared  to  him  at 


[b]     (Neb.;    1890.) 

On  attempting  to  alight  at  her  destina- 
tion  from    the   Car   in   which    she   rode,    plaintiff 
ered   thai   the  car  had  stoppi 

l  ili..  station  platform,  and  that  the 
ground  at  that  place  was  covered  with  water. 
She  then  hurried  through  the  ear,  and  through 

\t  ear  in  front,  in  order  to  reach  the  plat- 
form;   but,  before  she  had  time  to  alight 
train   started,   and,   there  being   no   one  at    tin- 
step    to   help  her.    she   jumped    off    on    tin-    plat- 
form, and  was  injured.     Held,  th  as  not 
guilty  of  "criminal   negligence,"   within   Coinp. 
St.  c.  72,  art.  1,  §  3  (making  every  railroad  com- 
pany the  insurer  of  its  passengers'   sal',  i 
cept  when  the  injury  done  arises  from  the  crim- 
inal negligence  of  the  passenger  injured),   and 
was  hence  entitled   to  recover.— Chicago,   B.   & 
Q    R.  Co.  v.  Hyatt  (Xeb.)  G7  N.  W.  8. 
4S  Neb.  161. 

§   62.    Province  of  court  and  jury. 

[a]     (Neb.;    1805.)  , 

Plaintiff,  a  lad  of  14  years,  boarded  de- 
fendant's train  which  was  so  crowded  that  he 
was  unable  to  get  inside,  but  secured  standing 
room  on  the  rear  platform  of  the  trailer.  \\  ben 
the  first  stop  was  made,  he  stepped  off  to  allow 
a  fellow  passenger  to  alight,  and  was  unable  to 
get  on  the  platform  again.  He  went  forward, 
and  secured  standing  room  on  the  front  step  of 
the  trailer, holding  on  to  the  dashboardand  to  the 
iron  rail  attached  to  the  car  for  some  distance, 
when  he  was  forced,  by  the  pressure  of  the  other 
passengers,  to  relinquish  his  hold,  and  fell.  There 
was  evidence  that  the  pressure  which  forced  him 
off  was  occasioned  by  the  conductor  forcing  his 
way  through  the  crowd  while  engaged  in  col- 
lecting fares.  EM,  that  the  question  of  negli- 
gence was  for  the  jury,  and  that  it  was  error 
to  direct  a  verdict  for  the  defendant.— Fray  v. 
Omaha  St.  Ry.  Co.  (Neb.)  62  X.  W.  447. 
44  Xeb.  167. 

[bj     (Neb.;    lSitC.) 

Where  one  traveling  on  a  stock  shipper  s 
pass  was  suddenly  notified  that  his  train  was 
leaving  the  station,  and,  on  reaching  the  mov- 
ing train,  was  ordered  by  the  conductor  to  board 
a  freight  car  some  distance  ahead  of  the  ca- 
niid  fearing  that  if  he  waited  for  the  ca- 

1 so   he   would  be  unable  to  board  it  because 

of  the  increasing  speed  of  the  train,  and  not 
knowing  of  the  danger  attending  the  boarding 
of  a  freight  car.  attempted  to  obey  the  order 
and  received  injuries,  the  question  whether  he 
was  guilty  of  contributory  negligence  was  fo/ 
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the    jury.— Missouri    Pac.    Ry.    Co.    v.    Tietken 
(Neb.)  G8  N.  W.  336. 


5.  EJECTION  OF  PASSENGERS. 

Proximate  cause  of  injury,  see  ante,  §  42. 
Liability  of  master  for  malicious  acts  of  serv- 
ant, see  "Master  and  Servant,"  §  21. 

§  63.   Right  to  eject. 
Uowa:   1S9G.) 

When  a  passenger  refuses  to  remove  his 
dog  from  a  passenger  car,  in  compliance  with  a 
regulation  of  the  railroad  company,  the  con- 
ductor is  authorized  to  remove  both. — Gregory 
v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa)  69  N.  W. 
532. 

§   64.   Expired   and   defective   ticket. 

[n]     (Iowa;    1S95.) 

Where  a  ticket  is  presented  on  the  day  of 
purchase,  but  the  ccnductor  refuses  to  accept 
because  it  bears  a  prior  date,  which,  if  the  true 
date  of  the  sale,  would  not  entitle  him  to  passu  go, 
he  may  refuse  to  pay  or  get  off.  and.  being  forci- 
bly ejected,  may  recover  therefor. — Ellsworth  v. 
Chicago,  B.  &  Q.  Ry.  Co.  (Iowa)  63  N.  W.  584. 
£b]     (Minn.;    1895.) 

After  having  waived  a  provision  in  a 
commutation  ticket  requiring  the  coupons  to  be 
detached  by  the  conductor,  a  carrier  cannot, 
without  notifying  the  passenger  of  a  revocation 
of  such  waiver,  eject  him  for  failure  to  present 
the  whole  ticket. — Thompson  v.  Truesdale 
(Minn.)  63  N.  W.  259. 
61  Minn.  129. 

§  65.   Refusal  to  pay  extra  fare. 

[a]     (Iowa:    isnr..) 

The  fact  that  the  passenger,  though  claim- 
ing his  right  to  passage  on  his  ticket,  offered  to 
pay  the  regular  fare,  refusing  only  to  pay  the  ex- 
tra charges  on  train,  does  not  prevent  his  recov- 
ery for  eiection,  his  offer  not  havine  heen  ac- 
cepter!.—Ellsworth  v.  Chicago,  B.  &  Q.  Ry.  Co. 
(Iowa)  63  N.  W.  5S4. 

tl>]     (Mich.;    189G.) 

A  passenger  who  tenders  the  legal  fare, 
and  is  put  off  the  train  because  he  will  not  pay 
a  higher  fare  charged,  may  recover  damages. 
He  is  not  bound  to  pay  the  fare  charged,  with 
right  to  sue  for  excess. — Chamberlain  v.  Eake 
Shore  &  M.  S.  Ry.  Co.  (Mich.)  68  N.  W.  423. 

[cl     (Minn.;    ISSfi,) 

Where  a  passenger  was  not  entitled  to 
ride  on  a  ticket  presented  for  his  fare,  the  fact 
that  the  conductor  wrongfully  took  up  the  tick- 
et did.  not  justify  the  passenger  in  refusing  to 
pav  fare  except  on  condition  that  the  ticket  be 
returned.— Rnhillv  v.  St.  Paul  &  D.  Ry.  Co. 
(Minn.)  68  N.  W.  853. 

§   66.   Questions  for  court  and  jury. 

[a]  (Iowa;    1895.) 

Plaintiff,  having  tried  to  purchase  a  tick- 
et to  ride  on  defendant's  freight  train,  and  be- 
ing directed  by  the  agent  to  pay  on  the  train, 
climbed  onto  o^e  of  the  freight  cars,  the  plat- 
form of  the  caboose  being  crowded.  The  brake- 
man,  while  the  train  was  running,  assaulted 
him,  and  compelled  him  to  get  off,  refusing  to 
stop  the  train  or  to  let  him  ride  to  the  next  sta- 
tion, where  he  promised  to  get  a  ticket.  Held, 
that  the  questions  as  to  whether  plaintiff  was 
a  passenger  and  as  to  defendant's  liability  for 
the  conduct  of  the  brakeman  should  have  been 
submitted  to  the  jury. — Ramm  v.  Minneapolis  & 
St.  I..  R.  Co.  (Iowa)  62  N.  W.  751. 

[b]  (Neb.;    189G.) 

There  being  no  express  agent  at  his  des- 
tination, after  arriving  there  the  passenger 
went  into  the  express  car  to  get  goods  billed 
to  him.  The  train  started,  but  was  stopped. on 
the  conductor's  discovering  him  in  the  car,  and 
he  was  then  told   to  get  out  because  he   was 


delaying  the  train.  This  he  refused  to  do  unless 
he  could  get.  his  express.  The  conductor  then 
started  the  train,  and  the  passenger  attempted 
to  get  out,  but,  finding  that  the  car  had  passed 
the  station  platform,  he  tried  to  withdraw  into 
the  car,  when  he  was  seized  by  the  conductor, 
who  was  on  the  ground,  and  pulled  out.  Held, 
that  whether  the  conductor  was  acting  within 
the  scope  of  his  duties,  he  having  no  authority 
to  eject  persons  in  the  express  car  without 
right,  was  for  the  jury.— Fremont,  E.  &  M.  V. 
R.  Co.  v.  Root  (Neb.)  69  N.  W.  397. 

§  67.   Place  of  ejection. 
(Wis.;    1895.) 

Rev  S..  §  1818,  authorizing  a  conductor 
to  eject  a  passenger  refusing  to  pay  his  fare 
"at  any  usual  stopping  place  or  near  any  dwell- 
ing house,"  prohibits  by  implication  such  eject- 
ment at  other  Dlaces. — Boehm  v.  Duluth,  S.  S. 
&  A.  Ry.  Co.,  65  N.  W.  506,  91  Wis.  592. 

§   68.    Contributory  act  of  person  ejected. 
(Mien.;   1895.) 

A  passenger  who  has  had  mileage  taken 
from  his  book  by  the  conductor  for  his  entire 
trip,  but  who,  at  an  intermediate  station,  chan- 
ges his  seat,  cannot  recover  for  being  ejected 
on  his  refusal  to  pay  when  fare  was  afterwards 
demanded;  he  having  simply  said  he  had  paid 
his  fare,  and,  on  being  asked  where  to,  told  the 
conductor  that  he  ought  to  know;  that  it  was 
his  business  to  know, — language  which  on  a 
former  occasion  the  conductor  had  used  to  him, 
— and  having,  wh'en  the  conductor,  for  the  first 
time  recognizing  him,  asked  him  to  get  on 
again,  refused  to  do  so.  with  the  statement  that 
he  would  fix  him. — White  v.  Grand  Rapids  & 
I.  R.  Co.  (Mich.)  65  N.  W.  521. 

§   69.    Actions  for  wrongful  ejection. 

[a]  (Neb.;   1897.) 

Parties  rightfully  on  a  railroad  train,  by 
virtue  of  a  contract  for  their  carriage  to  an 
agreed  destination,  and  who  are  wrongfully 
ejected  before  the  journey  is  completed,  may  sue 
for  a  breach  of  the  contract,  or  in  an  action  ex 
delicto  for  tort  or  negligence  of  the  carrier. — 
Chicago,  B.  &  Q.  R.  Co.  v.  Spirk  (Neb.)  70  N. 
W.    926. 

[b]  (Neb.;   1897.) 

A  complaint  alleging,  in  effect,  that  plain- 
tiffs purchased  a  ticket  entitling  them  to  pas- 
sage over  defendant's  road  to  a  certain  point, 
and  took  seats  in  a  car,  and  were  wrongfully 
ejected  before  reaching  such  point,  is  sufficient. 
—Chicago,  B.  &  Q.  R.  Co.  v.  Spirk  (Neb.)  70 
N.  W.  926. 

[c]  (Wis.;   1895.) 

In  an  action  against  a  railroad  company 
for  being  put  off  a  freight  train  which  plaintiff 
had  boarded  as  a  passenger  with  a  ticket,  be- 
lieving that  it  was  his  train,  it  is  proper  to  in- 
struct that  it  is  the  duty  of  passengers  to  in- 
quire whether  a  given  train  stops  at  their  sta- 
tion, and  the  duty  of  trainmen  to  warn  passen- 
gers not  to  board  or  remain  on  wrong  trains. — 
Boehm  v.  Duluth.  S.  S.  &  A.  Ry.  Co.  (Wis.)  65 
N.  W.  506.  91  Wis.  592. 

§  70.    — —   Damages. 

[a]  (Neb.;    1897.) 

Plaintiff,  after  being  ejected,  waited  until 
more  than  half  the  succeeding  day  had  expired 
before  pursuing  his  journey  by  vehicle,  and  con- 
sequently was  compelled  to  spend  the  night  in 
the  open  air.  Held,  that  he  could  not  recover 
for  such  exposure. — Chicago,  B.  &  Q.  R.  Co.  v. 
Spirk  (Neb.)  70  N.  W.  926. 

[b]  (Neb.;    1897.) 

A  railroad  company  is  liable  for  all  injuries 
caused  by  the  act  of  the  conductor  in  ejecting  a 
passenger  in  accordance  with  the  company's 
rules,  because  the  train  did  not  stop  at  the  des- 
tination called  for  by  the  passenger's  ticket,  if 
this  situation  was  the  result  of  the  negligence  of 
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th mpanj      I        tgo,  B.  &  Q.  E.  Oo.  v.  Splrk 

I  TO  N    v. 

|,    |       ,\\  is.;      IS!..V>  

In  ;m  action  for  wrongful  ejection  worn 
.,  the  jury  may  take  into  considera- 
tion plaintiff'  professional  standing,  for  tne 
purpose  of  estimating  his  feeling  of  humilia- 
tion. Schmitl  v.  Milwaukee  St.  By.  Co.  [Wis.) 
61    N.    W.   834,   B9  Wis.   195. 

I. II      <\V1m.;     IS!..-.., 

I,,  ,.  ■  .  .!■  wrongful  ejec- 

tion from  :i  sir.  .  bould  nol  be 

for  injury  to  plaintiff  i  or  profes- 

reputatio:  itl    v.    Milwauki 

Ry,  Co  .  6]  N.  W.  834,  89  Wis.  L95 

|  i-|     (Wll.1     is:..-.., 

A  jui  Eor  $750  for  the  wroi 

ejectment  of  a  passenger  from  a  train  on  a 
rainy  day,  more  than  a  mile  from  any  bou  e, 
and  three  oi  four  miles  from  a  station,  is  ex- 
cessive, ir  the  absence  of  any  ground  for  sub- 
stantial  damages  other  than  physical  and  men- 
tal suffering,  or  any  facts  entitling  him  to  ex- 
emplary damages.-  -Gillan  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  By.  Co.,  C5  N.  W.  373,  91  Wis. 
633. 

I  r  1       I  Wis.;      IS!..-,.) 

In  an  action  for  wrongful  ejection  from 
a  railroad  train,  personal  "inconvenience"  and 
"loss  of  time"  are  proper  elements  of  damages.— 
Boehm  v.  Duluth.  S.  S.  &  A.  By.  Co.  (Wis.)  65 
X.  W.  506,  91  Wis.  592. 


6.  PASSENGERS'  EFFECTS. 

S   71.    Connecting  lines. 

(Nel>.:    i.sii.-,. . 

A  passenger  who,  before  starting  on  her 
journey,  delivered  her  trunk  to  an  expressman 
for  delivery  at  the  depot,  could  not,  after  com- 
pleting  the  journey,  hold  the  railroad  company 
liable  for  goods  stolen  from  the  trunk,  without 
showing  that  the  trunk  was  not  opened  while 
in  the  possession  of  the  drayman. — Ringwalt 
v.  Wabash  R.  Co.,  64  N.  W.  219.  45  Neb.  760. 


CASE  MADE. 

See  "Appeal,"  §  130. 

CASHIERS. 

See  "Banks  and  Banking,"  §§  26,  27. 

CATTLE. 

See  "Agistment";    "Animals." 

CAUCUS. 

See  "Elections  and  Voters,"  §  5. 

CAUSA  MORTIS. 

See  "Gifts,"  §§  4-6. 

CAUSING  DEATH. 

See  "Death  by  Wrongful  Act." 


CEMETERIES. 

Body  stealin  "Bod]  Stealing." 

Rights  of  widow. 

la)     (Iowa  I    1805.) 

The    right     Of    the    wi.low     to    build    tie- 
monumi  not    give   her  authority   to   In- 

close the  lol  « ith  coping.-  1  bompeon  >.  D 
61  N.  W.  842. 
93  Iowa,  228, 

[bj       lll.UlM      IS!,.",., 

The  monument,  as  to  si/e  and  loi 
must    b  ect    the    right    of 

the  daughter  to   use   the  balance  of   the  lot.— 
Thompson  v.  Deeds  (Iowa)  61  X.  W.  842. 
93  Iowa,  228. 

Ic)     down;    IK!».',.) 

Where  a  daughter  who  owns  a  burial  lol 
permits  her    father's  remains  to    be    interred 
therein,    she   impliedly   gives   to    his 
right  t"  erect  a  monument  on  the  lot.— Thomp- 
son v.   Deeds  i  Iowa)  61   X.   \V.  842. 
93  Iowa,  228. 

[d]      il.noi;     1805.) 

A  widow  will  be  enjoined  from  removing 
the   remains    of    her     deceased     husband,    where 

il alj    i    i s, ,n   for   the   removal    is   that    his 

daughter,  who  owns  the  burial  lot,  refuses  to 
allow  lnr  to  erect  a  monument  thereon,  where, 
in  his  lifetime,  deci  i  ed  expressed  the  desire  to 
be  buried  in  the  lot.— Thompson  v.  Deeds  (Iowa) 
61  X.  W.  842. 

93  Iowa,  228. 


CERTAINTY. 

As  to  sum  payable  in  note,  see  "Negotiable  In- 
struments," §§  9-12. 

In  assignments  of  error,  see  "Appeal,  '  §  90. 

In  complaint,  see  "Pleading,"  §  1". 

In  contracts,  see  "Contracts,"  §  5. 

In  statutes,  see  "Statutes."  §  14. 

In  wills,  see  "Wills,"  S  39. 

Motion  to  make  pleading  more  definite,  see 
"Pleading,"  §§  51-53. 


CERTIFICATE. 

As  evidence,  see  "Evidence,"  §  77. 
As  to  evidence,  see  "Appeal,"  S§  144,  145. 
Authenticating  record  on  appeal,  see  "Appeal, 
§§112-115. 

fnv  review  of  questions  of  law,  see     Appeal. 

Of  acknowledgment,  see  "Acknowledgment,  5 
4. 

Of   copy   of   writ   of  replevin,    see   "Replevin, 
§  8. 

Of  deposit,  see  "Banks  and  Banking,"  §  14. 

Of  membership  in  benevolent  society,  see  "Be- 
nevolent Societies,"  SS  -,  3. 

Of  mutual   benefit  insurance,   see  "Insurance. 
§§164,166,181-184. 

Of  nomination,  see  "Elections  and  \  oters,    fc  9. 

Of  notary  to  affidavit,  see  "Affidavit.'    S  1. 

Of  physician,  see  "Physicians  and   Surgeons, 
§  2. 

Of  purchaser   at   tax   sale,   see   "Taxation,"    § 

Of  qualification  of  teacher,  see  "Schools  and 
School   Districts,"  §  24. 

Of  stock,  see  "Corporations,"  §§  4o.  49. 

Of  taking  of  deposition,  see  "Deposition,"  §3. 

That  all  evidence  is  in  record,  see  "Appeal,"  § 
121. 

To  amendment  of  constitution,  see  "Constitu- 
tional Law,"  §  4. 
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CERTIORARI. 

Review    of    contempt    proceedings,    see    "Con- 
tempt," §§  17,  18. 

proceeding  by  city  to  levy  tax,  see  "Mu- 
nicipal Corporations,"  §  189. 

proceedings  vacating  highway,  see  "High- 
ways," §  21. 

$   1.    When  lies,  in  general. 

[a]  (Iowa;    1S»7.> 

Under  Code,  §  322,  providing  that  on  cer- 
tiorari the  court  may  merely  give  judgment 
affirming  or  annulling  the  proceeding,  or  cor- 
recting the  same,  and  directing  further  proceed- 
ings, certiorari  would  not  furnish  adequate  re- 
lief to  a  school  district  against  proceedings  by 
the  board  of  county  supervisors  in.  refunding  a 
tax  collected  for  the  benefit  of  the  school  dis- 
trict, where  the  money  had  been  actually  re- 
funded, and  the  taxpayer  had  no  money  in  the 
hands  of  the  countv  officers. — Independent  Dist. 
of  Ottumwa  v.  Taylor  (Iowa)  69  N.  W.  1009. 

[b]  Uowa;    1897.) 

Personal  property  was  listed  in  a  town  by 
an  executor  who  then  resided  in  another  dis- 
trict of  the  same  county,  and  was  taxed  $168, 
of  which  $25  was  for  the  benefit  of  said  town. 
The  town  supervisors  ordered  the  assessment 
transferred  to  the  district  in  which  he  resided, 
and  that  $25  be  refunded.  Held  that,  on  cer- 
tiorari by  the  town  to  annul  the  action  of  the 
supervisors,  the  amount  in  controversy  was  but 
$25. — Incorporated  Town  of  Central  City  v. 
Treat  (Iowa)  70  N.  W.  110. 
[cj     (Mich.;    189«.) 

Where  the  common  council  acts  in  good 
faith  for  the  benefit  of  the  public  in  the  vacation 
of  a  street,  certiorari  will  not  lie  at  the  instance 
of  a  member  of  the  traveling  public  to  review 
such  proceedings,  where  such  member,  being 
aware  of  such  proceedings,  and  that  large  ex- 
penditures were  being  made  by  a  railroad  com- 
pany in  furtherance  of  the  change,  fails  to 
invoke  the  aid  of  any  court  to  restrain  such  ac- 
tion.— Baudistel  v.  Recorder  and  Common  Coun- 
cil of  City  of  Jackson  (Mich.)  68  N.  W.  292. 

5   2.    Who  entitled  to  writ. 
(Mich.;    1805.) 

Proceedings  to  establish  a  drain  cannot 
be  quashed,  or  their  validity  questioned,  by  writ 
of  certiorari  at  the  instance  of  one  who  will  not 
be  injured  thereby.  —  Wolpert  T.  Newcomb 
(Mich.)  04  N.  W.  326. 

§   3.    To  courts, 
[a]     (Iowa;    1895.) 

Where  a  judge  of  the  district  court  modi- 
fies in  vacation  a  decree  of  divorce  rendered 
the  previous  term,  a  writ  of  certiorari  is  the 
proper  remedy,  under  Code,  §  3210. — Hamman  v. 
Van  Wagenen  (Iowa)  62  N.  W.  795. 
lb]     (Mich.:    1895.) 

In  contempt  proceedings  on  the  relation 
of  a  party  to  an  action  for  inducing  a  witness  to 
absent  himself  from  the  trial,  a  judgment  refus- 
ing to  compel  the  party  in  contempt  to  reimburse 
relator  for  loss  incurred  through  his  act  of  con- 
tempt, on  the  ground  that  relator  incurred  no 
loss,  is  not  reviewable  on  certiorari  by  relator. — 
Montgomery  v.  Muskegon  Booming  Co.  (Mich.) 
02  N.  W.  561:   In  re  Lange,  Id. 

104  Mich.  411. 

[c]  (Mich.;   1895.) 

Certiorari  is  a  proper  remedy  to  review 
the  action  of  a  court  which  refuses  to  go  on  with 
a  trial  and  quashes  the  proceedings  for  invalidity 
of  the  ordinance  under  which  they  were  insti- 
tuted.— City  of  Grand  Rapids  v.  Braudy  (Mich.) 
04  N.  W.  29. 

105  Mich.  670. 

[d]  (Mich.;    189G.) 

Certiorari  will  not  lie  to  review  the  ruling 
of  the  circuit  court  in  overruling  objections  taken 


by  special  appeal,  where  no   final  judgment  was 
entered. — Travis  v.  Culver  (Mich.)  00  N.  W.  575. 

[e]  (Minn.;    1894.) 

Certiorari  will  lie  to  review  the  action  of 
the  district  court  in  refusing  to  appoint  persons, 
under  Gen.  Laws  ]s'.i3,  c.  4,  5  188,  to  inspect 
the  ballots  on  an  election  contest. — In  re  Elec- 
tion Contest  (Minn.)  61  N.  W.  553;  State  v.  Dis- 
trict Court  Seventh  Judicial  District,  Id. 

[f]  (Minn.;    1895.) 

Certiorari  will  not  lie  to  review  an  or- 
der of  probate  court  requiring  the  executor  to 
pay  an  allowance  to  the  widow  in  accordant 
with  a  previous  order  therefor,  which  was  af- 
firmed by  the  district  court  on  appeal  therefrom 
by  the  executor. — State  v.  Probate  Court  of 
Hennepin  County  (Minn.)  63  N.  W.  1117. 

§  4.   —   Remedy  by  writ  of  error. 
(Mich.;    1895.) 

Certiorari  will  not  lie  to  review  the  al- 
lowance ol  a  contingent  claim  against  a  de- 
cedent's estate,  the  remedy  of  an  heir  being  by 
writ  of  error.  Insurance  Co.  v.  Durfee  (1893) 
57  N.  W.  1S9,  97  Mich.  613,  followed— In  re 
Hill's  Estate,  65  N.  W.  748;  John  Hancock 
Mut.  Life  Ins.  Co.  v.  Bement,  Id. 

§  5.   To  justices  of  the  peace, 
[a]     (Mich.;    1S95.) 

In  an  action  in  justice's  court,  in  the  ab- 
sence of  an  appearance  or  objection  by  defend- 
ant, where  an  affidavit  in  form  sufficient  to  sus- 
tain plaintiff's  claim  is  introduced,  defendant  can- 
not for  the  first  time  raise  the  question  by  cer- 
tiorari that  the  preliminary  service  entitling 
plaintiff  to  make  use  of  it  was  not  made.— 
Forbes  Lithograph  Manuf'g  Co.  v.  Winter 
(Mich.)  64  N.  W.  1053. 

lb]     (Mich.;    1S95.) 

On  certiorari  to  vacate  a  justice's  judg- 
ment, errors  not  urged  in  the  justice  court,  but 
alleged  in  the  affidavit  for  certiorari,  may  be  con- 
sidered.—Harbour  v.  Eldred  (Mich.)  04  N.  W. 
1054. 

lc]     (Mich.;    1895.) 

Certiorari  is  the  proper  proceeding  to  set 
aside  a  void  judgment.  —  Harbour  v.  Eldred 
(Mich.)  64  N.  W.  1054. 

[d]     (N.  D.;    189G.) 

Where  defendant  appeared  by  attorney 
before  a  justice  of  the  peace  on  the  return  day, 
and  the  attorney  asked  to  have  his  appearance 
entered  on  the  justice's  docket,  and  the  jus 
tice  refused  to  do  so,  and  entered  judgment 
against  defendant  as  for  a  default,  the  action 
of  the  justice  was  reviewable  on  appeal  on 
questions  of  law,  after  settling  and  filing  a 
statement  with  the  justice  setting  out  the  facts 
of  the  appearance,  and  hence  certiorari  will 
not  lie.— Lewis  v.  Gallup  (N.  D.)  67  N.  W. 
137. 

5  N.  D.  3S4. 

[ej     (S.  D.;    1895.) 

Since  Comp.  Laws,  §  6129.  authorizing 
one  against  whom  a  justice  of  the  peace  has 
rendered  a  judgment  to  appeal  therefrom,  per- 
mits an  appeal  from  a  default  judgment,  and 
since  section  0065  authorizes  a  justice  to  set 
aside  a  judgment  by  default,  certiorari  does  not 
lie  to  review  a  default  judgment  rendered  by  a 
justice.— Perrott  v.  Owen  (S.  D.)  64  N.  W.  526. 

§  6.    To  state  hoards  and  officers. 

[a]  (Iowa;    1S9«.) 

Certiorari  to  compel  the  state  board  of  med- 
ical examiners  to  recognize  petitioner  as  a  medi- 
cal, college  in  good  standing,  after  having  de- 
clared it  to  be  otherwise,  is  a  "civil  matter" 
(McClain's  Code.  §  769),  of  which  the  superior 
court  has  jurisdiction. — College  of  Physicians 
&  Surgeons  of  Keokuk  v.  Guilbert  (Iowa)  O'J  N. 
W.  453. 

[b]  (Minn.;    1896.) 

The  proceedings  of  tic  governor,  secre- 
tary   of    state,    and    stale    auditor,    under    Gen. 
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(S  i)    ™ 


Laws   L895    c    208,   pi  -     ling   foi    I  bi    i 

in' ni  i  d  countii 

in,   iimi    Incorporating   therein,    ten 

ountiee, 
judicial  nor  quasi  judicial  in  ilnir  nature,  and 

ci t    be    reviewed    on    certiorari.  —  State    v. 

67  N.  W.  202. 
i;i  Minn.  378. 

i  7.    Parties. 

I  \\  In.;      lyill.l 

Action  i'i  thi  iard  in  declaring  pari 

of  a  town  to  [-  i  tacned  to  another  town  slum  1. 1 
be  i'i  viewed  by  certiorari,  directed  to  that  board, 
and  doI  to  the  count]  clerk;  and  neither  a  re- 
turn bj  the  clerk  nor  appearance  by  the  towns 
jurisdiction,  where  the  writ  is 
directed  to  Buch  clerk.— State  v.  Weinfurther 
i\\  is.i  66  N.  \V.  702. 
02  Wis.  546. 

§   8.    Review — Presumptions. 
(Mich,  i    L89S.) 

i  in  review  of  an  order  removing  defend- 
ant from  liis  oflice  as  township  assessor,  for 
misfeasance  and  neglect  of  duty,  where  all  the 
evidence  taken  before  the  board  was  noi  in 
tlie  record,  a  return  stating  that  defendant  tes- 
tified that  he  had  paid  out  the  sums  of  n v 

set  forth  in  the  complaint,  from  funds  bi 
mil.-  tn  the  district,  without  orders  drawn  as  re- 
quired by  law,  and  thst  there  was  testimony 
showing  that  defendant  did  neglect  and  refuse 
in  perform  liis  duties  as  assessor,  will  be  pre- 
sumed to  be  true. — Taylor  v.  Shiimnel  (Mich.) 
05  N,  \Y.  5-18. 

§   9.    Costs. 

(Minn.;    is:>ta 

Where,  ertiorari  to  the  probate  court, 

the  action  of  the  court  is  reversed,  relator  is 
entitled  to  rusts  and  disbursements  against  the 
opposite  party  in  interest.— State  v.  Probate 
Court  of  Rock  County  (Minn.)  69  N.  W.  008. 

To  assess  men  t  book  or  roll,  see  "Taxation,"  § 
28. 

CESSION  OF  PROPERTY. 

See  "Assignment  for  Benefit  of  Creditors";  "In- 
solvency." 

CESTUI  QUE  TRUST. 

See   "Trusts." 

CHALLENGE. 

Of  juror,  see  "Jury,"  §§  14-22. 

CHAMBER  OF  COMMERCE. 

Power  to  increase  capital  stock,  see  "Corpora- 
tions," §  46. 

CHAMBERS. 

Authority  of  judge  at,  see  "Judge,"  §  5. 

CHAMPERTY  AND  MAINTENANCE. 

§   1.    Contracts  with  attorney, 
[a]     (Minn.:    IsiiT.i 

A  com  ra.t  entered  into  by  a  person  having 
a  claim  for  unliquidated  damages  against  a  rail- 
road company,  by  which  plaintiff,  who  was  a 
stranger   to    both   the  company   and   the   claim, 


was  employed  as  attorney  to  collect  the  claim 
at  his  owi  in  nave  a  ation 

one  ball   of   the  ed,  and   d< 

i  have  no  ■  i  ttle  the  claim  with- 

in! ill's   written   consent,   la   against    pub- 
lie}   am!  void.    Bubei    v.  Johnson  (Minn.) 
7u  \.  W.  806. 

lh|      I  Wis.;     1  still.  I 

Aii  agreement  by  an  attorney  to  pay  or 
contribute  to  the  poj  men!  f  liti 

gatii.n  in  w  hich  In-  is  interested  does 

nut  render  the  action  champertous. — Gilbert-Ar- 
nold Land  Co.  v.  City  of  Superior  (Wis.)  67  N. 

03  Wis.  p.m. 

|.|      <\\i».;     istlli.) 

A  contract  by  which  an  attorney  ag 
to  remler  services  for  a  fee  contingent  upon  enc- 
pi-  a  stipulated  per  cent,  of  the 
amount   recovered,   is  not  champertous,  where 
es  not  undertake  to  paj    any  part  of  the 
expenses    of    litigation. — Dockery    v.    Mil 
(Wi  .)  67  N.  W.  733. 
03  Wis.  3BL 

§  2.    Purchase  of  land  adversely  held. 

!;i|     (Mich.)    IMi.-.i 

Tin-  fact  that  land  is  in  possession  of  a 
third  person  at  the  time  one  receives  a  deed  of 
it  does  not  invalidate  the  deed.  How.  Ann.  St. 
§  5657— Wagar  v.  Bowley  (Mich.)  62  N.  W. 
293 

104  Mich.  38. 

[bj     <  V  1).:    1890.) 

Coinp.  Laws,  S  3303,  dcclnring  void  every 
grant  of  realty  in  the  actual  possession  of  one 
"claiming  under  a  title  adverse  to  that  Of  the 
grantor,  does  not  apply  where  the  party  in 
possession  relies  only  on  naked  possession, 
which,  on  his  own  showing,  has  not  contin- 
ued lung  enough  to  give  title  by  prescription 
under  the  statute. — Kreuger  v.  Sckultz  (X.  D.) 
70  N.  W.  269. 


CHANCERY. 


See  "Equity.' 


CHANGE  OF  VENUE. 


See    "Criminal    Law,"    § 
Civil   Cases,"  §§  11-23. 


39-44;     "Venue    in 


CHARACTER. 

Evidence    of,     see     "Criminal     Law,"    §    119; 
"Rape,"  §  5. 


CHARITIES. 

Exemption    of   property   of   charitable   institu- 
tion from  taxation,  see  "Taxation,"  §  23. 

J   1.    Validity  of  devise  or  bequest. 

[a]  (Iowa;    1894.) 

The  provision,  in  a  devise  to  a  city  of 
property  intrust  for  charitable  objects,  that  an 
hotel  included  in  the  property  should  be  kept 
perpetually,  and  that  a  fund  should  be  provided 
from  the  income  to  preserve  and  improve  it. 
does  not  prevent  the  taking  of  the  devise  by 
the  city;  and  a  provision  of  the  devise  that  the 
name  of  the  hotel  should  be  retained  does  not 
affect  its  validity. — Phillips  v.  Harrow  (Iowa) 
61  X.  W.  434. 

93  Iowa,  92. 

[b]  (Iowa;    1894.') 

The  objects  of  a  library  association  are 
for    public    welfare,    and    charitable,    though    it 


73    (§1) 


CHARITIES-CHARTER. 


274- 


was  organized  ns  a  private  corporation,  where 
it  was  not  organized  for  pecuniary  profit,  and 
never  was  conducted  for  that  purpose,  and  all 
moneys  obtained  by  it  are  used  to  maintain  the 
library  and  purchase  hooks,  and  all  are  entitled 
to  use  of  the  books  in  the  library  room,  though 
one  may  take  a  book  therefrom  only  by  becom- 
ing a  subscriber  for  a  fixed  time  and  paying  a 
prescribed  fee,  or  by  paying  a  certain  amount 
for  each  book  without  becoming  a  subscriber. — 
Phillips  v.  Harrow  (Iowa)  ol  N.  W.  434. 
93  Iowa,  92. 

(cj     (Wis.!    1897.) 

Testator  devised  property  to  his  executors 
in  trust  to  pay  the  income  to  his  widow  and  son, 
and  on  their' death  to  convey  the  same  to  the 
city  in  trust  for  specific  public  and  charitable 
purposes.  Held,  that  the  trust  thus  created  in 
the  city  was  not  invalid  as  passive  and  indefi- 
nite.—Beurhaus  v.  City  of  Watertown  (Wis.) 
69  N.  W.  98(5. 

§  2.    Capacity  to  take  gifts. 

[a]     (Iowa;    1894.) 

The  establishment  and  maintenance  of 
infirmaries  for  the  poor  is  a  proper  municipal 
object,  and,  though  a  city  of  the  second  class 
cannot  do  so  at  the  public  expense,  it  may  take 
a  devise  in  trust  for  that  purpose. — Phillips  v. 
Harrow  (Iowa)  61  N.  W.  434. 
93  Iowa,  92. 

tb]     (Iowa;    1894.) 

A  foundling  hospital  for  the  special  pur- 
pose of  relieving  unfortunate  females  and  car- 
ing for  and  protecting  their  offspring  is  in  effect 
a  provision  for  the  poor,  and  hence  a  city  may 
accept  a  devise  in  trust  for  the  maintenance  of 
such  a  hospital. — Phillips  v.  Harrow  (Iowa)  61 
N.  "\Y.  434. 

93  Iowa.  92. 

[c]  (Iowa;    1894.) 

The  provision  of  a  devise  to  a  city  that 
from  the  income  of  the  property  a  fund  should 
be  raised  for  the  benefit  of  a  public  library  is 
germane  to  the  objects  of  the  city,  cities  being 
authorized  by  Code,  §  461,  to  establish  and 
maintain  free  public  libraries,  and  to  receive 
gifts,  devises,  and  bequests  therefor. — Phillips 
v.  Harrow  (Iowa)  61  N.  W.  434. 
93  Iowa,  92. 

[d]  (Wis.;    1897.) 

A  devise  to  a  city  for  the  establishment 
and  maintenance  of  a  public  library  and  busi- 
ness men's  club  is  not  invalid  for  the  reason 
that  the  city  has  no  power  to  establish  and 
maintain  a  club,  such  provision  being  a  mere 
accessory  to  the  principal  devise  for  library 
purposes.  —  Beurhaus  v.  City  of  Watertown 
(Wis.)  69  N.  W.  986. 

§   3.    Sale  of  gift  by  beneficiary. 
(Wis.;    1S97.) 

Testator  devised  real  and  personal  proper- 
ty to  his  executors  in  trust  to  pay  the  income 
to  his  widow  and  son,  and,  on  their  death,  to 
convey  the  same  to  the  city  in  trust  for  vari- 
ous charitable  purposes,  and  authorized  the 
city  to  purchase  ground  on  which  to  erect  a 
library,  and  to  erect  and  pay  for  the  building 
out  of  personal  securities  or  money  in  its  hands. 
He  left  no  personalty  which  was  to  go  into  this 
fund,  and  in  effect  prohibited  the  trustees  from 
selling  the  greater  part  of  the  real  estate.  Held, 
that  the  city  had  power  to  sell  real  estate  con- 
veyed to  it  by  the  trustees. — Beurhaus  v.  City 
of  Watertown  (Wis.)  69  N.  W.  986. 

§  4.    W ant   of  trustee — Power  of  court, 
[a]     (Iowa;    1894.) 

A  devise  to  a  city  in  trust  for  charitable 
purposes  will  not  lie  defeated  by  the  refusal 
of  the  city  to  accept  the  trust,  courts  having 
power  to  appoint  another  trustee. — Phillips  v. 
Harrow  (Iowa)  61  N.  W.  434. 
93  Iowa,  92. 


[b]     (Wis.;    189G.) 

A  bequest  to  executors  in  trust  to  apply 
the  income  to  the  support  and  education  of  such 
indigent  orphan  children  in  a  county  as,  in  the 
judgment  of  the  executors,  may  be  the  most  de- 
serving, and,  after  a  certain  time,  to  divide  the 
principal  among  them,  may  be  executed  by  a  trus- 
tee appointed  by  the  court  when  the  executors  re- 
fuse to  act;  Rev.  St.  §  209S.  authorizing  such 
substitution.— Sawtelle  v.  Witham  (Wis.)  69  N. 
W.  72. 

§   5.    Designation  of   beneficiaries. 

[a]  (Iowa;    1S95.) 

Decedent's  will  bequeathed  money  to 
"the  Old  Ladies'  Home  in  Iowa,  if  any  such  is 
organized  in  the  state";  if  not.  then  to  a  similar 
institution  in  Ohio.  HM.  that  the  bequest 
vested  at  testator's  death,  and  could  not  go  to  an 
institution  thereafter  organized. — Bond  v.  Home 
for  Aged  Women  of  Cedar  Rapids  (Iowa)  62  N. 
W.  S38. 

[b]  (Iowa;   1895.) 

An  institution  for  destitute  women, 
whose  by-laws  provided  that  no  one  shall  be  ad- 
mitted as  a  permanent  inmate  unless  over  60 
years  of  age,  but  which  allowed  women  to  enter 
as  transient  inmates,  regardless  of  age,  is  en- 
titled to  take  a  bequest  to  an  "Old  Ladies' 
Home."  though  it  is  especially  designed  for  the 
benefit  of  the  residents  of  one  county.  Deem- 
er  and  Rothrock,  J.T.,  dissenting. — Bond  v.  Home 
for  Aged  Women  of  Cedar  Rapids  (Iowa)  62  N. 
W.  838. 


§  6. 


Indefiniteness. 


[a]  (Iowa;    ISM.) 

The  beneficiaries  are  described  with  suffi- 
cient certainty  in  a  devise  in  trust  for  "poor 
and  needy  people"  of  a  city  "who  are  dependent 
upon  their  own  labor  for  a  livelihood."  "relig- 
ious societies  of  said  city,  without  regard  to 
sect,  and  to  include  all  denominations  professing 
to  work  for  the  good  and  well-being  of  man- 
kind." and  the  building  and  maintenance  of 
a  "foundling  hospital,  with  the  special  view 
and  purpose  of  relieving  unfortunate  females, 
and  for  protecting  and  caring  for  their  off- 
spring."—Phillips  v.  Harrow  (Iowa)  61  N.  W. 
434. 

93  Iowa,  92. 

[b]  (Mich.;    1S9G.) 

Testatrix  devised  her  property  to  her  ex- 
ecutors in  trust  to  pay  the  same  to  certain  char- 
ities, "in  such  sums  and  portions  as,  in  their  dis- 
cretion, they  shall  think  proper,"  the  amount  to 
he  paid  or  sums  ic.  be  distributed  to  each  being 
left  to  the  discretion  of  the  executors,  and,  if 
they  thought  best,  to  appropriate  a  portion  of  the 
money,  and  pay  the  same,  in  such  sums  and  at 
such  times  as  they  may  determine,  to  sucl 
"worthy  poor  girls"  as  they  may  select.  Held, 
that  the  will  is  inadequate  to  create  a  valid  trust, 
under  How.  Ann.  St.  1883,  S  5573,  providing 
that  a  trust  for  the  benefit  of  any  person  may 
be  created  only  when  fully  expressed  and  clear- 
ly defined  upon  the  face  of  the  instrument  cre- 
ating it. — Wheelock  v.  American  Tract  Soc. 
I.Mich.)  66  X.  W.  955. 

[c]  (Wis.;    1S9G.) 

A  bequest  to  executors  in  trust  to  apply 
the  income  to  the  support  and  education  of 
such  indigent  orphan  children  in  a  county  as. 
in  the  judgment  of  the  executors,  may  be  the 
most  deserving,  and,  after  a  certain  time,  to 
divide  the  principal  among  them,  is  not  invalid 
as  a  charitable  trust  for  uncertainty  in  the  ben- 
eficiaries.— Sawtelle  v.  Witham  (Wis.)  69  N.  W. 


CHARTER. 

Of  city,  see  "Municipal  Corporations,"  §  2. 
Of  corporation,  see  "Corporations,"  §  1. 
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CHATTEL  MORTGAGES. 

I.   U  II  \r  CONSTIT1 

II.   \  ai.iiu  i  V     i  i  i\sTKi  ill'  IN,    AND 
EFFECT 

III.  FILING   ami  RE<  i  IRDING 

IV.  HEN      AND      l'KIi  iKll'V       \l'i:  3T 

ME>  '     OF    RIGHTS    I" I :  i  WEI  N 
Mi  -i:  h.  USE]  H  30. 

V.  ASSIGNMEN  I  I     32. 

VI.  RELEASE  AND  DISCHARGE,  §|  33- 

VII.  MUTUAL    RIGHTS    AND    LIABILI- 
TIES    OF     MORTG  M3(  IB     AND 
MORTGAGEE,  }f  38    12. 
VIII.  ENFORCEMENT    AGAINST    MORT 
GAGI  »H     FORECLOS1  RE, 
51. 
IX.   REDEMPTION,  §§  52  54. 
X.   ENFORCEMENT     KG  \  [NST    l.KVY 
l\i:    CREDITORS    AND    TIIIKI) 
.  ONS  GENERALLY,  Ss  55  57. 
XI.  SALE    OF    PROPERTX    UV    MORT- 
GAGOR, 

also,  '•Pledge." 

Distribution   of  proceeds  of   execution   sale  of 

chattels,  see  "Execution,"  $  •"•■'!. 
Garnishment  of  mortgagee,  see  "Garnishment," 

8  ••'•. 

Rights  to  crops  as  between  mortgagee  and  land- 

..«  ncr,  see  "I  irons." 

fixtures,  see  "Fixtures,"  §  2. 

\  .  sted  rights  of  mortgagee,  see  "Constitutional 

Law,"  §  33. 

1.     WHAT  CONSTITUTES. 

§    1.    In  general. 

[a]  IMii-h.;    l.S!tr..l 

A  contract  (reserving  title  in  the  vendor) 
for  the  conditional  sale  of  the  stock  and  fixtures 
in  a  saloon,  by  which  the  purchaser  agreed  "to 
replace  such  of  said  property  as  is  broken  or  de- 
stroyed, and  to  submit  such  substituted  goods 
to  the  lien  of  this  agreement,"  operates,  as  to 
the  subsequently  acquired  goods,  as  a  mort- 
gage.—Hudson  t.  McKale  (Mich.)  64  N.  W. 
727. 

[b]  (Mich.;    1896.) 

Where  tl.c  consideration  of  a  bill  of  sale  of 
horses  on  which  D  held  a  mortgage  was  $1,000, 
$250  to  be  paid  as  forfeit,  and  the  balance  at  a  lu- 
ture  date  to  O.,  and  the  $250  was  given  by  the 
vendor  to  ihe  vendee,  who  paid  it  to  D..  and  the 
horses  weic  never  delivered  to  the  vendee,  and 
he  never  claimed  any  interest  in  them,  and  the 
vendor,  wishing  to  prevent  the  horses  from  be- 
ing  taken  undei  D.'s  mortgage,  borrowed  from 
P.  $750,  which  was  paid  to  D.,  and,  at  the 
vendor's  request,  the  vendee  assigned  the  bill  of 
sale  to  P.,  under  o  verbal  agreement  that  the 
vendor  would  execute  to  P.  a  note  for  the  amount 
loaned  and  the  amount  of  an  old  debt,  and  se- 
eure  the  note  on  the  horses  and'  certain  land, 
which  note  and  land  security  were  never  given, 
the  bill  of  sail  should  be  treated  as  a  chattel 
mortgage  from  the  vendor  to  P. — Pinch  v.  Wil- 
lard  (Mich.)  66  N.  W.  -12. 

[c]  (Minn.;    1895.) 

After  the  sale  and  delivery  of  a  ma- 
chine to  the  vendees,  they  delivered  to  the  ven- 
dor an  instrument  purporting  to  be  a  receipt 
for  the  machine;  stating  that  it  was  held  by 
them  as  the  property  of  the  vendor,  on  a  condi- 
tional sale  to  them;  that  title  to  it  was  not  to 
pass  until  it  was  paid  for,  and  that  on  failure 
to  pay  for  the  same  the  vendor  should  have  a 
right  to  take  possession  and  sell  it,  and  pay 
the  balance  of  the  proceeds  of  the  sale,  above 
the  claim  of  the  vendor,  to  the  vendees.  Held 
that,  conceding  the  sale  to  have  been  absolute, 


onal,  this  instrui 
chal 

lie,  and  a  right  to 
take  possession  and  enforce  that  lieu  -Berlii 
M.o  h.    Work*    v.   Si  I        t  Co.   I  Minn.) 

61   N.  W    ll.'.l 

161. 

'J.    Parol    evidence. 
(Mloll.i    1896.) 

A   bill  oi  sale  absolute  on  its  face  may, 
in  .-in  .el  on  l,\   lie-  vendee  for  possession  i 
property,  bi  rol  to  bave  been  given 

h    v.    Willard    I  Mich.)    86    N. 
W.    12. 


II.    VALIDITY,    CONSTRUCTION,    AND 
EFFECT. 

ee  "A    lignment  for  Beneiii  of 
Cre  13. 

When    mortgage    operates    as   assignment,   see 
"Assignment  for  Benefit  of  Creditors,"  §  4. 

§   3.    In  general. 

[a)  down:    1896.) 

That  a  mortgage  purported  to  cover  more 
cattle  than  were  on  the  farm,  where  they  were 
described  as  being,  does  ao(   a 0 eel   its   pi 
as  to  cattle  actually  placed  there.— Iowa   state 
Nat.  Bank  v.  Taylor  (Iowa)  67  N.  W.  677. 

lb]     (Neb.)    is!)7.) 

A  cl  Lttel  mortgage  does  not  pass  title,  but 
only  creates  a  lien.— Omaha  Fire  Ins.  Co.  v. 
Thompson  (Neb.)  70  X.  \V.  30. 

[ej     (Neb.|    1S!»T.) 

A  chattel  mortgage  delivered  by  the  mort- 
gagor unconditionally  to  an  unauthorized  third 
person,   by   whom,  under  the  directions  of  the 

mortgagor,    it    was    filed    for    record,    and 
quently   accepted   by   the   mortgagee,    takes   ef- 
fect, as  between  the  mortgagor  and  n 

En  in  the  time  of  the  first  delivery,  but  as  to 
persons  who  have  acquired  title  to,  or  a  lien 
upon,  the  property,  on  actual  acceptance  by  the 
igee.  —  Rogers  v.  Heads  Iron  Foundry 
(Neb.)  TO  N.  W.  527. 

§   4.    Consideration. 
(Neb.:    1S9G.) 

Extension  of  time  for  the  payment  of  a 
debt  is  a  sufficient  consideration  for  a  chattel 
mortgage  given  by  the  debtor  to  secure  such  in- 
debtedness.— Fuller  v.  Brownell  (Neb.)  G7  X. 
W.  6. 

48  Neb.  145. 

§   5.   Pre-existing  debt. 

la]     (Minn.;    1895.) 

A  pre-existing  debt  is  a  sufficient  con- 
sideration for  a  chattel  mortgage.  —  Berlin 
Maeh.  Works  v.  Security  Trust  Co.  (Minn.)  61 
X.  W.  1131. 

60  Minn.  161. 

[b]  (Neb.;    1895.) 

A  pre-existing  debt  is  a  sufficient  con- 
sideration for  a  chattel  mortgage,  and  protects 
the  mortgagee,  as  if  there  had  been  a  new  con- 
sideration.— Chaffee  v.  Atlas  Lumber  Co.  (Xeb.t 
61  N.  W.  637,  43  Neb.  224. 

§  6.    On  animals — Right  to  increase, 
[a]     (Iowa;   1895.) 

A  chattel  mortgage  in  terms  covering  the 
increase  of  the  live  stock  mortgaged  is  valid  as  to 
such  increase. — Thompson  v.  Anderson  (Iowa)  63 
N.  W.  355. 

Lb]     (Mich.;    1896.) 

A  ■  haitel  mortgage  on  all  the  cows  and 
calves  of  th;  mortgagor,  or  that  may  be  "raised" 
on  his  farm  during  the  season,  is  broad  enough 
to  cover  calves  from  the  cows  mortgaged,  which 
they  carried  at  the  time  the  mortgage  was  given. 
—Cleveland  v.  Koch  I  Mich.)  66  X.  \V.  376. 
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5   7.    Mortgageable     interest     and     after-  ' 
acquired  property. 

[a]  (Iowa;    J89<!.) 

A  landlord  who  is  to  receive  as  rent  tor 
a  farm  a  share  of  the  crop,  to  he  delivered  hy 
the  tenant,  has  such  au  interest  in  the  crop  that 
he  may,  before  its  division,  make  a  valid  mort- 
gage thereon,  which  will  attach  to  his  share  as 
soon  as  segregated,  and  will  take  precedence  of 
n  garnishment  of  the  tenant  by  a  creditor  of  the 
landlord  after  the  execution  of  the  mortgage.— 
Eiddle  v.  Dow  (Iowa)  66  X.  W.  10G6;  Thomp- 
son Nat.  Bank  v.   Same,   Id. 

[b]  (Iowa;    1896.)  I 

A  chattel  mortgage  upon  cattle,  described 
as  owned  by  the  mortgagor  at  the  time  the 
mortgage  was  given,  and  as  being  on  a  certain 
farm,  does  not  cover  cattle  acquired  by  the 
mortgagor  two  mouths  afterwards,  as  against 
n  subsequent  bona  fide  mortgagee. — Iowa  State 
Nat.  Bank  v.  Taylor  (Iowa)  67  N.  W.  677. 

[c]  (Mich.;    1806.) 

A  mortgagi  covering  after-acquired  prop- 
ortv  is  good  as  against  creditors  of  the  mortgagor. 
—Louden  v.  Vinton  (Mich.)  66  N.  W.  222. 

[d]  (N.  D.:    1893. > 

The  owner  and   operator   of   a   threshing 
rig  may  mortgage  the  future  earnings  thereof. — 
Svkes  v.  Haimawalt  (N.  D.)  65  N.  W.  682. 
5  N.  D.  335. 

§   8.    Crops  to  be  thereafter  planted. 

[a]  (Iowa;    1894.) 

The  owner  of  land  cannot  mortgage  a 
future  crop  to  be  raised  thereon,  as  against  a 
tenant  raising  the  crop  on  shares  under  a  lease 
prior  to  the  mortgage. — Knaebel  v.  Wilson  (Io- 
wa) 61  N.  W.  178. 
92  Iowa.  536. 

[b]  (Minn.;    1895.) 

Gen.  St.  1S94,  §  4154,  prohibiting  the 
mortgage  of  crops,  before  the  seed  is  sown, 
for  more  than  one  year  in  advance,  does  not 
render  void  a  chattel  mortgage  executed  on  the 
15th  of  August,  mortgaging  crops  to  be  grown 
the  next  vear. — Piano  Manuf'g  Co.  v.  Hallberg 
(Minn.)  63  N.  W.  1114. 
61  Minn.  528. 

[c]  (Minn.:    1  S96.> 

A  mortgage  of  all  the  wheat  which  shall  be 
sown,  grown,  and  harvested  during  a  certain  sea- 
son on  certain  land  is  valid,  though,  at  the  time 
of  its  execution,  the  mortgagor  has  no  posses- 
sion of,  or  interest  iu,  the  land. — Hogan  v.  At- 
lantic Elevator  Co.  (Minn.)  69  N.  W.  1. 

[d]  (N.  D.;    18!>4.) 

Under  Corup.  Laws.  §  4379.  requiring  a 
chattel  mortgage  to  be  filed  in  the  county  where 
the  property  "is  at  such  time  situated,"  an  in- 
strument in  the  form  of  a  chattel  mortgage. 
covering  a  crop  not  yet  planted,  may  be  filed 
in  the  office  of  the  register  of  deeds  of  the  coun- 
ty where  the  land  described  in  the  mortgage  is 
situated,  and  such  filing  will  be  constructive 
notice  to  third  parties  of  the  rights  of  the  mort- 
gagee, as  in  other  cases. — Hostetter  v.  Brooks 
Elevator  Co.  (X.  D.)  61  N.  W.  49. 
4  X.  H.  357. 
See,  also,  post,  §  13. 

§  9.    Certainty. 

[a]  (Mich.;    18»5.) 

An  objection  as  to  indefiniteness  of  a 
chattel  mortgage,  sufficiently  certain  as  between 
the  parties,  cannot  be  raised  by  one  who  had 
■ed  no  valid  lien  on  the  property.— First 
Xat.  Bank  v.  Marshall  &  Ilsley  Bank  (Mich.) 
65  X.  W.  604. 

[b]  (Micb.;   1896.) 

A  chattel  mortgage,  reciting  that  the  party 
of  the  first  part  is  indebted  to  the  party  of  the 
second  pari,  in  a  certain  sum,  and  whereas  said 
party  of  ttu  "first  part"  desires  to  secure  to  said 
party  of  the  "first  part"  the  payment  of  said  sum. 
"now,    therefore,   in   consideration    of   the   above 


sum  of  money,  to  him  paid  by  the  party  of  the  sec- 
mid  part,  does  grant  unto  said  party  of  the  second 
part  certain  property,  '  is  not  invalid  for  uncer- 
tainty.— Louden  v.  Vinton  (Mich.)  66  N.  W.  222. 

§   10.    Description. 

[a]  (Iowa;    1894.) 

A  chattel  mortgage  described  the  prop- 
erty as  19  pure-blood  Hereford  cattle,  and  gave 
their  names,  adding,  "The  above  names  are 
the  names  as  recorded  in  the  American  Here- 
ford Herd  Book."  The  American  Hereford 
Herd  Book  was  published  in  Missouri,  and, 
when  a  breeder  wished  to  register  cattle,  he 
sent  the  name  of  each  animal  there,  and,  when 
there  were  enough  names  to  make  a  volume, 
they  were  placed  in  alphabetical  order,  and  a 
number  given  to  each.  An  animal  might  not  be 
numbered  until  a  year  after  its  name  was  sent 
in.  The  numbers  were  never  duplicated,  but 
die  names  often  were.  Held  that,  as  to  a  sub- 
sequent mortgagee,  the  description  was  too  in- 
definite. -Taylor  v.  Gilbert  (Iowa)  61  N.  W.  203. 
92  Iowa,  587. 

[b]  (Iowa:    1895.) 

A  description  in  a  mortgage,  "one  McCor- 
mick  mower,  *  *  *  and  all  farm  machinery 
now  owned  and  kept  by  me."  identifies  the  mow- 
er sufficiently  to  give  constructive  notice  to  third 
persous. — King  v.  Howell  (Iowa)  62  X.  W.  738. 

[c]  (Iowa;    1895.) 

A  description  of  the  property  mortgaged  by 
reference  to  another  mortgage,  wherein  the  prop- 
erty is  specifically  described,  is  sufficient.  — 
Thompson  v.  Anderson  (Iowa)  63  X.  AV.  355. 

[d]  (Iowa;    1896.) 

A  mortgage  of  book  accounts,  describing 
them  as  "all  books  of  account,  and  accounts  and 
notes,  contracted  and  to  be  contracted  from  the 
sale  of  merchandise"  theretofore  mortgaged,  and 
described  as  situated  in  a  certain  building,  suf- 
ficiently desi  ribes  die  accounts  as  between  the 
mortgagee  and  third  persons. — Davis  v.  Pitcher 
(Iowa)  65  X.  W   1005. 

[e]  (Iowa;    1896.) 

A  chattel  mortgage  described  the  prop- 
erty as  "one  double  buggy,  one  set  bob  sleighs, 
one  wagon,  one  pair  wagon  scales  in  Water- 
ville.  Iowa,  one  pa;r  small  scales,  three  cut- 
ters, etc."  Held,  that  the  description  was  in- 
sufficient as  to  the  one  pair  of  wagon  scales. 
Granger,  J.,  dissenting. — Gilchrist  v.  McGhee 
(Iowa)  67  N.  W.  392. 

[f]  (Iowa;    1896.) 

A  chattel  mortgage  which  does  not  allege 
in  terms  who  owned  the  property,  in  whose 
possession  it  was  when  the  mortgage  was  exe- 
cuted, or  where  it  was  kept,  is  void  as  to  sub- 
sequent incumbrancers  for  want  of  a  sufficient 
description.  —  State  Bank  of  Dayton  v.  felt 
(Iowa)  6S  X.  W.  818. 

(el     (Mich.;    1896.) 

A  mortgage  of  "all  the  stock  in  trade, 
wares  and  merchandise,  furniture  and  fixtures,  of 
every  name  and  nature,  situated  in  the  building 
nowoccupied  by  said  party  of  the  first  part  in  the 
village  of  T  ,  and  all  goods  and  wares  and  mer- 
chandise that  may  be  hereafter  acquired  by  us 
and  placed  in  said  store  building,  excepting  from 
the  terms  and  condition  of  this  mortgage  such 
property  as  is  by  law  exempt  from  levy  and  sale 
upon  execution,  hereby  reserving  the  right  to  make 
selection  of  said  exempt  property,"  is  not  invalid, 
as  against  attaching  creditors  of  the  mortgagor, 
for  failure  to  identify  the  property. — Louden  v. 
Vinton  (Mich.)  66  X.  W.  222. 
[h]     (Minn.;    1895.) 

A  chattel  mortgage  erroneously  describ- 
ing the  property  cannot  be  the  basis  of  an  action 
in  claim  and  delivery  without  first  having  the 
description  reformed. — First  Nat.  Bank  v.  Hen- 
drickson  (Minn.)  63  X.  W.  725. 
61  Minn.  293. 

[i]     (S.  D.;    1896.) 

A  chattel  mortgage,  duly  filed,  which  de- 
scribed   a   colt    correctly,    exci  pi    iu    calling    it    a 
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v.  Km,.  Ii,-i  (S.  D.)  86  N.  \Y.  933. 


S   11. 


Property  covered. 


Ill]      Unit  a;     IMI.Vl 

\  ,  in  ii.  i  ii., ,i  tgage  "ii  "all  the  fixtures" 
contained  in  a  certain  store  covers  enow 

,  is,  and  a    "nil  case.    Myers   v.   Snydei 

Hum,,  64    N.    W.  771. 

|I»J     (Hlob.i    1804.) 

\    morl  by    an   electric   light    eom- 

pany  of  its  buildings,  "apparatus,"  etc.,  includes 
streel     lamps.     Ramsdell    v.    Citizens'    Electric 
I.    hi   &   Power  Co.  (Mich.)  01  N.   W.  275. 
m;;  Mich.  89. 

§   12.   Location  of  property. 

[a]     (Iowa;    1895.) 

Wli,  y  in  a  mortgage  was  de- 

scribed  as  "all  hay  in  stack  belonging  to  me, 
now  on"  certain  land  in  township  "91,"  and 
the  only  hay  the  mortgagor  had  in  stack  was  in 
township  "92,"  such  description  is  sufficient  to 
identify  the  property,  notwithstanding  the  er- 
ror  hi  designating  the  township. — King  v.  How- 
ell (Iowa)  62  N.  \V.  738. 
lb]     (Iowa;    1895.) 

A  description  in  a  mortgage  of  "all  corn 
n, , w  growing  on  the  above-described  land,"  such 
lnntl  being  designated  as  being  in  township 
"91,"  is  insufficient  to  give  third  persons  con- 
structive notice,  where  the  corn  in  question  was 
in  fact  located  in  township  "92." — King  v.  How- 
ell (Iowa)  62  N.  W.  73S. 


§   13. 
la] 


Mortgage  of  crops. 


(Minn.;    is!)5.) 

A  mortgage  of  wheat  on  the  W.  %  of 
section  30.  township  139,  range  34,  described  as 
being  in  the  mortgagor's  possession  in  the  town 
of  his  residence,  was  invalid  as  a  mortgage  on 
wheal  on  the  N.  W.  \i  of  section  36,  township 
139,  range  :;:!,  in  the  possession  of  the  mort- 
gagor's copartner  on  that  land. — First  Nat.  Bank 
v.  Hendrickson  (Minn.)  63  N.  W.  725. 
(11  Minn.  293. 
Ill]      (S.  D.;    1807.) 

A  mortgage  on  "all  the  crops  of  1891  to  be 
raised  upon  the  N.  E.  4,  Sec.  6.  Tp.  10,  R.  48, 
consisting  of  90  acres,"  sufficiently  describes 
the  property. — Coughran  v.  Sundback  (S.  D.)  70 
N.  W.  644. 

[e]      (S.  D.;    1807.) 

A  chattel  mortgage  given  in  1S93  recited 
that  "B„  of  the  town  of  B.,  county  of  M.,  S. 
Ii.."  conveyed  to  the  mortgagee  "my  one-half 
share  of  all  the  crops  raised  upon  the  S.  W.  4. 
Sec.  31  I"!  54;  also  the  N.  W.  4,  Sec.  6—103 
— 54, — consisting  of  wheat,  oats,  corn,  and  oth- 
er grains  as  raised  upon  the  above-described 
land,  as  stated  above,  for  the  years  1S94  and 
L895."  Then  followed  a  description  of  cows 
and  horses,  and  the  statement  that  "all  the 
above  property  is  now  in  my  possession,"  etc. 
Held,  that  the  description  of  the  grain  mort- 
gaged was  sufficient. — Advance  Thresher  Co.  v. 
S.hn.idt  (S.  D.)  70  N.  W.  646. 

§   14.    Possession,    control,    and   power    of 
sale  by  mortgagor. 

[a]  (Iowa;    1807.) 

Provision  that  the  mortgagee  in  a  chattel 
mortgage  will  not  take  possession  till  default, 
unless  necessary  for  protection  against  other 
creditors,  is  not  per  se  fraudulent. — Gilmore  v. 
Kilpatrick-Koch  Dry-Goods  Co.  (Iowa)  70  N. 
W.   175. 

[b]  (Iowa;    1S07.) 

A  recorded  chattel  mortgage  is  not  fraudu- 
tent  where  possession  of  the  property  is  retain- 
ed   by    the    mortgagor,    though    the   instrument 


giving  him  right  to  possession  Is  separate  from 
and  noi  '  iilmore  r.  Kii- 

Koeh  Dry-Goods  Co.  (Iowa)  70  .\.   W. 
L7C 
Id    (Mien,  i  180«.) 

I '  ion   i  ge  to  the  mort- 

:  i ,,],.  1 1  .  in  the 

..t  tradi s  not  in*  orl 

as  against  attaching  creditoi  gor. — 

'i  \.  Vinton  i  Mi.  h  I  66  .V  W.  222. 
Id]     (Minn. |    1805.) 

where  a  chattel  mortgage  provided  that  the 

1   act    as  the   mortgagee'!  agent, 

and  dispose  ol  the  go,,, is  in  the  usual  emu 
tunic,  and  deduct  from  the  proc is  the  expens- 
es, and  pay  the  balance  to  the  mortgagee;  and 
that  in  eight  months  but  $180  were 
paid  on  thedebl  ol  $629,  and  thai  no  other  debts 
were  paid,  and  that  the  mortgagor  bod  not  ac- 

•I   for  the  DrOC Is  of  the  sales,— the  Issue 

whether  the  mortgage  was  Fraudulent  as 
to  creditors  was  for  the  jury. — Blakely  v.  Ham- 
... .  eel  (Minn.)  64  N.  W.  821. 
01'  Minn.  307. 

[c]     (Minn.)   1806.) 

The  presumption,  arising  from  the  con- 
tinue! posses., of  the  mortgagor,  that  a  i 

tel   mortgage   was   i,,,t  executed   in  good    faith 

(Gen  St.  1894.  §  4129),  obtains  only  in  favor 
of  creditors  and  purchasers  of  the  mortgagor. — 
Hazlitl  v.  Babcock  (Minn.)  66  N,  W.  971. 

64   .Minn.  254. 
[f]      (Minn.;    1806.) 

A  mortgage  on  a  stock  of  goods,  provid- 
ing that  the  mortgagor  may  retain  possession, 
with  power  to  use  the  proceeds  of  the  property 
in  maintaining  the  business  and  in  his  own  sup- 
port, and  for  his  own  benefit,  without  satisfying 
the  mortgage  debt,  is  invalid  as  to  creditors.— 
Tierce  v.  Wagner  (Minn.)  00  N.  W.  977. 
04  Minn.  265. 

IkI     (Minn.;    1807.) 

A  chatte1  mortgage  on  a  retail  stock  of 
goods  provided  that  the  mortgagor  should  sell 
the  goods  in  the  regular  course  of  business,  ami 
api  ly  the  proceeds  in  keeping  up  the  stock  and 
defraying  the  expenses  of  running  the  business. 
and  that  the  balance  of  the  proceeds  should  be 
paid  to  the  mortgagee,  to  be  applied  on  the  mort- 
gage debt.  Reli,  that  the  mortgage  was,  on 
its  face,  fraudulent  as  to  the  mortgagor's  cred- 
itors.— Pabst  Brewing  Co.  v.  Butchart  (Minn.) 
09  N.  W.  809. 

[b]     (Neb.;    1805.) 

The  presumption  of  fraud,  arising  from 
the  possession  of  mortgaged  chattels  by  the 
mortgagor,  remains  only  so  long  as  he  retains 
possession. — Chaffee  v.  Atlas  Lumber  Co.  (Xeb.) 
61  N.  W.  037,  43  Xeb.  224. 

[1]     (Neb.;    1806.) 

A  chatte)  mortgage  is  not  avoided  by  the 
fact  that  subsequent  to  its  execution  the  mort- 
gagee consented  to  a  sale  of  the  property  by 
the  mortgagor  for  the  benefit  of  both  parties: 
no  other  liens  existing,  and  the  sale  not  having 
been  consummated. — Houck  v.  Linn  (Xeb.)  66 
N.  W.  1103. 

48  Neb.  227. 

[j]     (Neb.;    1806.) 

The  benefit  of  the  presumption  of  fraud 
arising,  under  Comp.  St.  c.  32,  §  11.  from  the 
retention  of  possession  by  the  mortgagor,  can- 
not be  claimed  by  a  subsequent  purchaser  until 
he  has  shown  that  he  acquired  the  chattels  for 
value,  without  actual  or  constructive  knowl- 
edge of  the  mortgage. — Sanford  v.  Jensen  (Xeb. I 
69   X.   W.   10S. 

§15.   Burden    of    proof    as    to    good 

faith. 

(Nei>.:   1806.) 

In  a  contest  between  a  chattel  mortgagee 
and  a  creditor  of  the  mortgagor  the  burden  of 

proof  is  on  the  former  to  establish  the  g 1  faith 

of  the  mortgage  when  he  has  not  taken  posses- 
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sion    of   the   mortgaged    property.  —  Darnell    v. 
Mack,  65  N.  W.  805,  46  Neb.  740. 

§   16.    Sufficiency  of  change  of  possession. 

(Iowa;    1890.) 

That  a  servant  of  the  mortgagor,  m 
charge  of  the  mortgaged  chattels  of  his  master, 
promised  the  mortgagee  to  hold  them  for  him, 
is  not  a  sufficient  change  of  possession,  as 
against  a  subsequent  bona  fide  mortgagee. — 
Iowa  State  Nat.  Bank  v.  Taylor  (Iowa)  67  N. 
W.  677. 

§   17.   Delivery. 
(Minn.;    18!»r,.) 

After  delivery  of  a  chattel  mortgage  to 
the  mortgagee,  a  return  of  it  to  the  mortgagor, 
for  the  purpose  of  having  the  signature  witness- 
ed, did  not  avoid  the  instrument.— Berlin  Maeh. 
Works  v.  Security  Trust  Co.  (Minn.)  61  N.  W. 
1131. 

60  Minn.  161. 

§   18.    Acceptance. 

[a]  (Mich.;    1896.) 

That  a  mortgagee  was,  after  the  execution 
and  filing  of  a  chattel  mortgage,  informed  there- 
of, and  authorized  her  attorney  to  take  posses- 
sion of  the  proper"-y  is  a  sufficient  acceptance  of 
the  mortgage,  as  against  other  creditors  of  the 
mortgagor  subsequently  attaching  the  property.— 
Louden  v.  Vinton  (Mich.)  66  N.  W.  222. 

[b]  (Micli.;    1896.) 

That  the  mortgagee,  in  answer  to  the  ques- 
tion whether  she  was  satisfied  with  what  her 
agent  had  done  in  regard  to  the  mortgage,  said, 
"Well,  I  am  satisfied  if  I  get  my  pay.  and  not 
before,"  does  not  contradict  her  testimony  that 
she  gave  her  attorney  authority  to  take  posses- 
sion of  the  property.— Louden  v.  Vinton  (Mich.) 
66  N.  W.  222. 


III.    FILING  AND   RECORDING. 

§   19.   Necessity  of  filing  or  recording. 

[a]  (Neb.;    1896.) 

A  chattel  mortgage  is  good,  between  the 
parties  thereto  and  all  others  except  creditors  of 
(lie  mortgagor  or  subsequent  purchasers  and 
mortgagees  in  good  faith,  though  not  til. ..1  as  re- 
quired bv  statute.— Fuller  v.  Brownell  (Neb.) 
67  N.  W.  6. 

18  Neb.  145. 

[b]  (Neb.;    IS96.) 

A  mortgage  of  chattels,  where  the  mort- 
gagor is  permitted  to  retain  the  exclusive  pos- 
session and  control  ot  the  property  conveyed, 
is  void,  as  against  creditors  of  such  mortgagor, 
unless  filed  for  record,  as  required  by  Comp. 
St.  c.  32,  §  14.— Spaulding  v.  Johnson  (Neb.)  67 
N.  W.  874. 

48  Neb.  830. 

[c]  (N.  D.;    1895.) 

A  mortgage  of  the  future  earnings  of  a 
threshing  rig  must  be  filed  for  record  as  a  chat- 
tel mortgage,  to  be  effective  as  against  the  mort- 
gagor's creditors.— Sykes  v.  Hanuawalt  (N.  D.) 
65  N.  W.  682. 

5  N.  D.  335. 

[d]  (S.  II. ;    1896.) 

Under  Comp.  Laws,  §  4379,  a  chattel 
mortgage,  executed  and  delivered,  but  not  prop- 
erly deposited  in  the  office  of  the  register  of 
deeds,  is  void  as  against  creditors  of  the  mort- 
gagor who  became  such  while  the  mortgage  was 
withheld  from  record.— Noyes  v.  Brace  (S.  D.) 
65  X.  W.  1071. 

Ie]      (Wis.;    1894.) 

Where  Kev.  St.  §  2313,  declaring  that 
no  mortgage  of  personal  property  shall  be 
valid,  as  against  third  persons,  unless  the  prop- 
erty be  delivered  to  and  retained  by  the  mort- 
gagee, or  unless  the  mortgage,  or  a  copy  there- 
of, be  filed,  is  not  complied  with,  the  law  con- 
clusively presumes  the  mortgage  to  be  fraudu- 


lent as  to  creditors,  and  no  evidence  of  good 
faith,  however  clear,  will  render  it  valid.— 
Ryan  Drug-Store  Co.  v.  Hvambsahl  (Wis.)  61 
N.  W.  299,  89  Wis.  61. 

§   20.    Time  of  filing  or  recording, 
[a]     (Iowa;    1897.) 

Where  a  chattel  mortgagee  records  a  mort- 
gage within  a  reasonable  time  after  execution, 
it  is  not  void  as  to  creditors  of  the  mortgagor 
becoming  such  between  the  time  of  the  execu- 
tion of  the  mortgage  and  the  time  of  its  record- 
ing.—H.  E.  Spencer  Co.  v.  Papach  (Iowa)  70 
N.  W.  748. 

[bl      (Neb.:    1896.) 

Comp.  St.  c.  32,  §  14,  provides  that  a  chat- 
tel mortgage  not  accompanied  by  immediate 
delivery  and  change  of  possession  shall  be  void 
as  against  creditors  unless  filed.  Held,  that  a 
mere  delay  in  delivery  or  filing  does  not  af- 
fect the  lien  of  the  mortgage  as  against  subse- 
quently attaching  creditors,  if  the  filing  or  de- 
livery actually  take  place  before  the  levy.— 
Forrester  v.  Kearney  Nat.  Bank  (Neb.)  68  N. 
W.  1059. 

§   21.    Effect    of   removal    of    property    to 
another  connty. 

[a]  (S.  D.;    1897.) 

Before  the  filing  of  a  chattel  mortgage,  the 
propertv  was  -emoved  to  another  county,  where 
it  was  sold  for  value.  Afterwards  the  mort- 
gage was  filed  in  the  connty  where  it  was  giv- 
en, and  where  the  property  had  been  situated; 
and  subsequently,  by  agreement  with  said  pur- 
chaser, a  prior  mortgagee  seized  and  sold  the 
property  in  a  mode  other  than  that  prescribed 
by  statute  for  sales  in  foreclosure  of  chattel 
mortgages.  The  subsequent  mortgagee  sued  the 
purchaser  and  the  prior  mortgagee  for  conver- 
sion.    Held,  that  the  mortgage  not  having  1 n 

filed  in  the  county  where  the  property  was  sit- 
uated at  the  time  of  filing,  as  required  by  Comp. 
Laws,  §§  4379,  4380,  the  burden  was  on  plain- 
tiff mortgagee  to  show  that  the  purchaser  took 
with  actual  nut  ice  of  the  mortgage.— La  Crosse 
Boot  &  Shoe  Mnnuf'g  Co.  v.  Mons  Anderson 
Co.  (S.  D.)  70  N.  W.  877. 

[b]  (Wis.:    1896.) 

On  the  removal  by  the  mortgagor  of  the 
chattel  to  another  connty.  the  mortgagee  is  not 
required  to  refile  his  mortgage  in  that  county. — 
Bailey  v.  Costello  (Wis.)  68  N.  W.  663. 

§   22.    Effect  of  record  as  notice. 

[a]  (Mien.;    1894.) 

The  record  of  a  mortgage  of  land  in  the 
office  of  the  register  of  deeds  is  not  notice  to 
the  world  of  a  mortgage  of  chattels  included  in 
the  same  instrument.  —  Ramsdell  v.  Citizens' 
Electric  Light  &  Power  Co.  (Mich.)  61  N.  W. 
275. 

103  Mich.  89. 

[b]  (Minn.:     1896.) 

The  filing  of  a  chattel  mortgage  on  a  grow- 
ing crop  of  grain  continues  to  be  constructive 
uotice  after  the  grain  is  threshed  and  removed 
Erom  the  land  on  which  it  was  raised. — Hogan  v. 
Atlantic  Elevator  Co.  (Minn.)  69  N.  W.  1. 

[c]  (Wis.;    1896.) 

The  failure  of  the  clerk  to  make  an  indorse- 
ment of  filing  on  the  chattel  mortgage  itself  will 
not  prevent  the  record  from  being  constructive 
notice  to  subsequent  purchasers. — Bailey  v.  Cos- 
tello (Wis.)  6S  N.  W.  663. 

§   23.    Bona  fide  mortgagee. 

(Neb.;    1896.) 

Dnder  Comp.  St.  c.  32,  §  14,  a  mortgagee  in 
good  faith  is  one  who  takes  a  chattel  mortgage 
to  secure  a  debt  actually  and  justly  owing  to 
him,  whether  pre-existing  or  not,  without  ac- 
tual or  constructive  notice  of  prior  equities 
against  the  mortgaged  property.  Tootle  v. 
Bank  (1S92)  52  N.  W.  396,  34  Neb.  8(3.  d  stiu- 


283    (§24) 


I  11  a  1  I  l.l.  MOH  rGAGES,  111  .  IV. 


guished.     81  ite  I'.uuk  of  Lushton  v.  O.  S.  Kelly 

68  N,  \V.   LSI. 

§   24.    Priority  over  unrecorded  mortgage. 
la|     (Neb.)    1890.) 

A  moi  i  -■  igee  in  good  Faith,  within  l 
si.  c.  32  ii  one  who  takes  ins  mortgage 
to  secure  a  debl  actually  and  justly  owing  t" 
I. mi,  whether  pre-existing  or  nut,  without  notice, 
actual  "i-  constructive,  of  other  existing  claims 
Mycins!  the  i in-  Bank  of 

n  v.  O.  s.  Kelli  i  Co.  (Neb.)  66  N.  W.  619. 

1  ■•  I       (S.   1J.;      1800.) 

I  nder   Comp     I  .a  »  a,   <j   1879,    providing 
thai  a  chattel  mortgage  shall  Be  void 

.i   purchasers  and   incumbrancers  of 

Che  property   in   g I   faith    (or   valne,"   unless 

or  an  authenticated  copy,  be  filed, 
:i  partner  who,  on  dissolution,  takes  a  mortgage, 
for  hi  amount  then  becoming  cine  him,  on  the 
individual  propertj  i  C  Ins  former  partner,  with- 
out no1  ler  incumbra  aces  thereon,  is  an 
incumbrancer  in  good  faith  for  value. — Walter 
A.  W'oo.l  Mowing  &  Reaping  Mach.  Co.  v.  Lee 
(S.  D.)  GS  X.  W.  ITU. 
[c]     (S.  D.;    18*7.) 

A   chattel   mortgagee   in    Illinois,    who   pcr- 

iiiiis  the  mortgagor  to  take  the  chattels  into  an- 

state,  'in  an  agreement  that  a  duplicate 

gage  should  be  executed  ami  filed  in  such 

other  state  when  the  chattels  arrive  there,  ami 

fails   to   tih>   the  first   mortgage  in   Illinois   until 

the  chattels  are  removed,   whereby  it  does  uot 

in'  constructive  notice  (Rev.  St.  111.  c.  95, 

<i  4),  thereby  waives  liis  priority  as  against  one 

in    good    faith    takes   a    mortgage   on    the 

chattels  in  such  other  state,  tin-  duplicate   mort- 

o1  having  been  executed. — Carroll  v.  Nis- 

bet  (S.  D.)  70  N.  W.  634. 

Levy  of  execution. 

1890.) 
Under  Sanb.  &  B.  Ann.  St.  5  2313,  mak- 
ing the  tiling  of  a  chattel  mortgage  essential  '.o 

its  validity  against  third  persons,  unless  accom- 
panied by  delivery  and  continued  possession  of 
ilir  property,  the  holder  of  a  bill  of  sale,  taken  as 
security,  and  not  filed  for  two  months  thereafter, 
cannot  recover  the  property  from  the  sheriff,  who. 
in  the  meantime,  seized  it  from  the  debtor  on  an 
execution  against  him,  and  is  in  possession;  nor 
can  such  person  tie  aided  by  the  invalidity  of 
the  defendant's  seizure. — Wagg-Andersen  Wool- 
en  Co.  v.  Dunn  (Wis.)  66  N.  W.  o54. 
92  Wis.  409. 

IV.    LIEN    AND    PRIORITY  —  ADJUST- 
MENT OF  RIGHTS  BETWEEN 
MORTGAGEES. 

See,  also,  ante,  §  3. 

Effect  of  private  sale  on  lien  of  mortgagee,  see 
post,  §  50. 

§   26.    Lien. 

lli.u.l:    1S97.) 

A  mortgagee  of  chattels,  who  permits  the 
mortgagor  to  sell  them,  taking  notes  payable  to 
himself,  under  an  agreement  that  they  shall  be 
applied  on  the  mortgage  debt,  is  not  entitled  to 
a  lien  on  such  notes,  as  against  a  judgment  cred- 
itor levying  on  them,  while  in  the  possession 
of  the  mortgagor,  without  notice  of  such 
ment— Smith  v.  Clark  (Iowa)  O'J  N.  \V.  lull. 

S   27.    Priority     and     rights    as     between 
mortgagees. 
I  :■  I     down;    1880.) 

In    an    action    tc    determine    the    priorities 
and  validity  of  the  liens,  where  a  chattel  mort- 
gage, because  of  an  insufficient  description,  does 
■mi    impart  notice,  if  the  mortgagee  relies  on  ac- ! 
tual  uotice  to  a  subsequent  mortgagee,  he  must 


allege     and     plie.  I  I  •      |  t  ■  j  II     V. 

Fell  (Iowa)  88  N.  W.  818. 

(bl      lliinni     l>:>7.> 

Iii   an   action   to   foreclose  an   unrecorded 
chattel  mortgage,  in  which  one  of  the  defend 

lci        petition,  asked  that  his 
quent  mortgage  be  declat  ed  bu] 
ed  that  the  mortgagor,  in  executing  defend 

intended  to  defeat  plaintiffs;  and 
the  evidence  warranted  the  conclusion  thai  it 
was  not  taken  in  good  faith.  The  mortgagor 
made  no  defense.    /.'  ■    «;h  ei 

dismiss  the  it...  i   rendering 

<  ni   on  it  againsl   tl  gor. — Hart- 

1  9  X.  W.  1087. 

[o]     (Mich.)    I80S.) 

On    between  two  parties  elaim- 

ty  ha-  chattel  mortgages  Crom  dif 

persons,  the  court  propei  I  to  di- 

rect a  verdict  for  defendant  on  the  ground  thai 
plaintiff's   inortf  aol  on   file   v.  ni 

!•  ed. mi   extended   credit    to   its   mortgagor;    it 
ring   that    plaintiff's   mortgagor   was   thi 
of   the   property    when   plaintiff's   mort- 
gage was  given,  and  the  evidence  not  beie. 
elusive   that    defendant's    mortj 

•• bd    t.,   the   lights   in   the  property   ol 

tiff's  mortgagor.— First  Nat.  Bank  v.  Marshall 
>V   llsley  Hank  (Mich.)  65  X.  W.  604. 
Id)     (S.  1).;    1885.) 

'I  lie  i,  ilder  of  a  second  chattel  mortgage 
merely  of   the  mortgagor's   "•right,  title,    and    in- 
terest  in  ami  to"  the  chattels,  takes  subji 
the  first  mortgage.— Koseubaum  v.  Foss  (S.  D.) 
63  X.    i\  .  : 

[e]     (S.  I).:    1885.) 

The  holder  of  a  second  chattel  mortgage. 

who   takes   only    the   right,   title,    and   inter. 

tin-  mortgagor  in  the  property,  cannot  attack  the 
validity  of  tin-  first  mortgage. — Rosenbaum  v. 
Foss  (S.   D.J  ffi  X.   W.  538. 

§   28.    Action  for  conversion. 

[a]     down;    18800 

The  holder  of  a  first  mortgage  on  per- 
sonal property,  who  replevies  it  from  as 
mortgagee,  or  his  grantee,  without  demand, 
is  m. i  entitled  to  damages  for  its  wrongful  de- 
tention, the  possession  of  the  defendant  being 
rightful. — Nichols  v.  Sheldon  Bank  (Iowa)  67 
X.  W.  5S2. 

[I.|     (Minn.;    1895.) 

Plaintiff  took  a  mortgage  on  an  undivided 
one-third  of  a  growing  crop,  and  subsequently 
the  mortgagor  gave  defendant  a  mortgage  of  the 
whole  crop.  After  the  harvest  a  payment  in 
specie  was  made  on  each  mortgage,  and  the 
balance  of  the  crop  misappropriated  by  the  mort- 
gagor. Held,  that  defendant  was  not  liable  to 
plaintiff  as  for  a  eonversion  for  so  much  ol  the 
crop  received  by  him  as  was  equal  to  the  differ- 
ence between  the  amount  of  the  crop  received  by 
plaintiff  and  one-third  of  the  crop. — McRae  v. 
O'Hara  (Minn.)  64  X.  W.  146. 
62  Minn.  143. 

[C]      (N.  D.;     IMIII.I 

Where  a  first  mortgagee  takes  posses- 
sion of  the  mortgaged  chattels,  and  sells  them 
at  private  sale  without  foreclosure,  and  the  sec- 
ond mortgagee  sues  him  for  the  conversion,  de- 
fendant may  recoup  damages  to  the  value  of 
his  special  interest  in  or  lien  upon  the  mort- 
gaged property,  so  that,  where  the  value  of  said 
property  was  less  than  defendant's  mortgage 
debt,  the  sale  being  without  fraud,  plaintiff  suf- 
fered no  damages  by  the  conversion,  and  henee 
could  not  recover. — Lovejov  v.  Merchants'  State 
Hank  (X.  I>.)  67  X.  W.  956. 
5  X.  I>.  623. 
[d]     IN.  D.;    1S9(S.) 

Where  the  mortgagee,  after  taking  pos- 
session of  properly  under  his  mortgage,  sells  the 
same  without  foreclosure,  and  at  private  sale, 
and  a  second  mortgagee  brings  an  action  against 
the  first  mortgagee  for  the  wrongful  conversion 
of  the  property  covered  by  the  two  mortgages,. 
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plaintiff's  measure  of  damages  is  the  value  of  i  possession  tendered  the  amount  of  the  debt  to 
the  property  converted,  modified  by  the  prinei-  ]  the  mortgagee,  who  had  subsequently  taken 
pie  of  compensation  for  the  actual  injury  suf-  [ossession,  with  all  expenses  incurred  in  taking 
fered  on  account  of  the  wrongful  conversion.—  possession,  and  kept  the  tender  good.  Held, 
Lovejoy  v.  Merchants'  State  Bank  (N.  D.)  G7  that  the  lien  of  the  mortgage  was  thereby  di- 
N     W    956.  \ested.— Gould  v.  Armagost,  05  N.  W.  1004,  40 


5  N.  D.  623. 

■j   29.    Priority    of    subsequent    mortgage 
given  elsewhere. 

(Mich.;   1890.) 

A  chattel  mortgage  was  given  plaintiffs 
in  Michigan,  by  L.,  on  his  half  interest  in  three 
horses,  the  other  half  interest  in  two  of  which 
was  owned  by  plaintiffs.  An  arrangement  be- 
tween plaintiffs  und  L.  for  racing  them_  on 
shares  was  made,  and  they  were  taken  into 
Canada;  plaintiffs  giving  a  bond  for  their  re- 
turn to  the  United  States  within  70  days. 
While  they  were  in  Canada,  L.  gave  a  mort- 
gage on  the  horses  to  defendant,  who,  with  the 
consent  of  L.,  put  them  in  the  care  of  an  hotel 
keeper,  at  the  race  track,  to  hold  possession  of 
for  him.  L  having  abandoned  the  horses, 
plaintiffs  got  them  of  the  hotel  keeper,  who  said 
nothing  of  defendant's  claim.  Held,  that  de- 
fendant's mortgage  had  priority,  he  having  been 
a  mortgagee  in  possession  when  plaintiffs  took 
the  horses  from  the  hotel  keeper.  Grant.  .1.. 
dissenting.— Vining  v.  Millar  (Mich.)  67  N.  W. 
120. 

§   30.    Rights   of    bona  fide   purchaser   of 
property. 

(Mich.;    1894.) 

A  mortgage  given  to  secure  sureties  on  a 
recognizance  bond,  and  conditioned  that  it 
should  be  void  if  the  mortgagor  "appear"  at  the 
next  term  of  court,  is  not  avoided,  as  against 
bona  fide  purchasers  of  the  property,  by  the 
fact  that  the  mortgagor  presented  himself  at 
such  term,  if  the  case  was  continued,  and  the 
mortgage  was  kept  alive  by  renewals  properly 
filed  before  the  sale  of  the  property.— Crawford 
v.  Vinton  (Mich.)  02  N.  W.  988. 
102  Mich.  83. 


V.   ASSIGNMENT. 

§   31.    Of  unacknowledged  mortgage. 

(Minn.;    1896.) 

The  taking  by  assignment  in  Wisconsin  of  a 
chattel  mortgage  on  property  situated  in  Minne- 
sota, which  mortgage  is  not  acknowledged,  and 
consequently  cannot  be  recorded,  is  not  an  acqui- 
sition in  good  faith,  assuming  the  mortgage  to  be 
negotiable  paper. — Hargreaves  v.  Reese  (Minn.) 
69  N.  W.  223. 

§   32.    Rights  of  indorsee  of  note. 

[a]  (Neb.;    1896.) 

The  indorsement  of  notes  secured  by 
chattel  mortgage,  as  collateral  security  for  a 
debt  of  the  mortgagee,  passes  the  mortgage  se- 
curity to  the  indorsee  of  the  notes;  and  such 
indorsee  is,  as  against  both  mortgagor  and  mort- 
gagee, entitled,  on  breach  of  condition,  to  the 
possession  of  the  mortgaged  property. — Houck  v. 
Linn  (Neb.)  66  N.  W.  1103. 
48  Neb.  227. 

[b]  (IVeb.;    1896.) 

A  sale  and  transfer  of  a  negotiable  note 
secured  by  chattel  mortgage  operates  to  assign 
the  mortgage;  hence  the  transferee  is  not 
bound  by  the  subsequent  contracts  of  the  orig- 
inal mortgagee  with  reference  to  the  mortgaged 
property— Tilden  v.  Stilson  (Neb.)  08  N.  W. 
478. 


VI.    RELEASE  AND  DISCHARGE. 

§   33.    Effect  of  tender. 
(Neb.:    1890.) 

A   purchaser  at  execution  sale  of  mortga- 
j;ed    chattels    of    which    the    mortgagor    was    iu 


Neb.  897. 

§   34.    Effect  of  proceeding  without  fore- 
closure. 

(N.  D.;   1890.) 

Where  the  mortgagee,  after  taking  pos- 
session of  property  under  his  mortgage,  sells 
the  same  without  foreclosure,  and  at  private 
sale,  such  sale  is  a  wrongful  conversion  of  the 
property,  and  operates  to  extinguish  the  lien 
of  the  mortgage. — Lovejoy  v.  Merchants'  State 
Bank  (N.  D.)  67  N.  W.  956. 
5  N.  D.  623. 

§  35.    Release      of     part     of     property — 
Rights  of  junior  mortgagee. 
(Minn.:    1894.) 

Where  first  and  second  chattel  mort- 
gages cover  the  same  property,  the  holder  of  the 
first,  having  actual  notice  of  the  existence  of 
the  second,  cannot  release  property  covered  by 
the  first,  but  not  by  the  second,  to  the  prejudice 
of  the  holder  of  the  second  mortgage. — Love- 
land  v.  Cooley  (Minn.)  61  N.  W.  lo\ 
59  Minn.  259. 

§   36.    Effect    of    release    as    evidence    of 
payment. 
(Neb.;    1891.) 

The  execution  and  filing  of  a  release  of 
a  chattel  mortgage  are  not  conclusive  evidence 
of  the  payment  of  the  debt  secured  by  such 
mortgage  in  favor  of  the  mortgagee  whose  lien 
attached  prior  to  the  execution  and  filing  of 
such  release. — Waggoner  v.  First  Nat.  Bank, 
61  N.  W.  112,  43  Neb.  84. 

§   37.    Penalty  for  failure  to  satisfy, 
la]      (Neb.;    1895.) 

A  demand  should  be  made  on  the  mort- 
gagee or  his  assignee  for  the  satisfaction  of  a 
mortgage  after  payment  before  an  action  can  be 
maintained  for  the  penalty  for  failure  to  do  so 
provided  by  Comp.  St.  c.  32.  §  15. — Clearwater 
Bank  v.  Kurkonski  (Neb.)  63  N.  W.  133. 
45  Neb.  1. 

[b]     (Neb.;    1895.) 

The  entry  of  satisfaction  of  a  chattel 
mortgage  after  the  statutory  period  therefor  will 
defeat  an  action  for  the  penalty  for  refusing  to 
discharge  the  same. — Clearwater  Bank  v.  Kur- 
konski (Neb.)  03  N.  W.  133. 
45  Neb.  1. 

Constitutionality    of    act,    see    "Constitutional 
Law,"  §§  41,  42,  70. 


VII.    MUTUAL  RIGHTS  AND  LIABILI- 
TIES   OF    MORTGAGOR    AND 
MORTGAGEE. 

Right  of  mortgagee  to  costs  of  private  sale,  see 
post,  §  51. 

§   38.    In  general. 

[a]     (Iowa:   1895.) 

Written  directions  sent  by  a  mortgagor 
to  the  mortgagee  subsequent  to  the  execution 
of  the  mortgage-  and  relative  to  the  application 
of  the  proceeds,  and  after  application  thereof, 
were  of  no  effect.— Wvland  v.  Griflith  (Iowa) 
64  N.  W.  673. 

Eb]     (Mich.;    1896.) 

The  fact  that,  after  default,  a  mortgagee 
furnishes  feed  for  the  stock  while  remaining  in 
the  mortgagor's  possession,  does  not  constitute 
the  latter  the  mortgagee's  agent  as  t.i  eon- 
tracts  afterwards  made  for  the  keeping  of  the 
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ind   v. 


Koi  I.    (Mich.)  66  X.   W. 


S   39.    Expenses  of  mortgagee   before   re- 
alizing. 
(Iowa i    isimj.i 

Where    the   ■■•    claim 

that  he  was  in  po  for  foreclosure,  ex- 

penaea  Incurred  by  him  in  the  care  of  the  prop 

ertj   cannot  bi -Howery 

v.  1  [ooi er  (Iowa)  66  N.  W.  771'. 

§   40.    Liability    of    mortgagee    to    mort- 
gagor. 
I  ii  I     <  >1  in •■ . :    IS!).-,.) 

The    fact    that    the    mortgagee,    pending 

forecloaur ttel  mortgage,  rorciblj   tool 

the  property   from  tie  mortgagor,  and   thi  c  bj 

been liable  b>  the  mortgagor  in  trespaaa,  did 

ive  the  moi  I      ;or  a  ri  hi  to  maintain  re- 
plevin  for  the  property. — Nichols  v.  Knudtson 
■  Mil, id  ill  .N.  W.  391. 
62  Minn.  -o7. 

[b]     (Neb. |    i.vx;.) 

A  mortgagee  who,  on  broach  of  condi- 
tion, took  po  ession  of  the  property,  and  kepi 
m  month  b  I  ire  causing  the  same  to  be 
aold  under  the  mortgage,  is  liable  to  the  mort- 
gagor for  tin1  usi  nt'  the  same. — Murray  v. 
Loushman  (Neb.)  66  N.  W.  413. 
47  Neb.  256. 


41. 


For  conversion. 


ta]     down;   1SS)«.) 

Where  the  mortgagee,  authorized  to  take 
possession  of  the  mortgaged  chattels  on  default 
in  payment,  and  sell  the  same  for  the  payment 
of  the  debt,  takes  possession,  and.  instead  of 
foreclosing  the  mortgage,  keeps  the  property, 
g  iT  as  his  own.  lie  is  liable  as  for  a  con- 
version thereof. — Howery  v.  Hoover  (Iowa)  CO 
N.  W.  772. 

[b]     down:    1S!><;.> 

A  mortgagee,  after  conversion  of  the  chat- 
tel by  sale  at  private  sale,  instead  of  public  sale, 
as  required  by  the  mortgage,  cannot  affect  the 
right  of  the  mortgagor  to  recover  the  value  of 
the  chattel  by  regaining  possession,  and  tender- 
ing the  chattel  on  condition  that  the  amount  due 
under  the  mortgage  be  paid. — Colby  v.  W.  W. 
Kimball  Co.  (Iowa)  OS  N.  W.  786. 

Action  by  mortgagee  against  purchaser  of 
goods,   see   post,    §  59. 

Selling  at  private,  where  mortgage  requires 
public,  sale,  see  post,  §§  50,  51. 

§   42.   Measure  of   damages  for  con- 
version by  mortgagee, 
[aj     (Iowa:    1890.) 

Win  re  the  mortgagee,  authorized  to  take 
possession  of  the  mortgaged  chattels  on  default 
in  payment,  and  sell  the  same  for  the  payment 
of  the  debt,  takes  possession,  and.  instead  of 
foreclosing  the  mortgage,  keeps  the  property, 
treating  it  as  his  own,  and  claims  the  absolute 
ownership  of  the  property  from  the  time  he 
takes  possession,  the  value  of  the  property  in 
estimating  the  damages  may  be  Considered  as  of 
the  time  he  took  possession. — Howery  v.  Hoover 
(Iowa)  GO  N.  W.  771'. 

[b]     (Wis.:    IstiT.i 

In  an  action  by  a  mortgagor  of  chattels 
against  a  mortgagee,  for  conversion,  based  on 
defendant's  refusal  of  a  tender  of  the  debt, 
which,  however,  was  not  kept  good  by  payment 
into  court,  the  measure  of  damages  was  the 
value  of  plaintiff's  right  to  the  property  at  the 
time  of  conversion,  to  be  determined  by  deduct- 
ing from  the  value  of  the  property  at  said  time 
the  amount  then  necessary  to  redeem  from  the 
mortgage  lien,  together  with  interest  to  the  day 
of  trial.— Gauche  v.  Milbratb.  (Wis.)  09  N.  W. 
909. 


VIII.     ENFORCEMENT  AGAINST 

MORTGAGOR— FORECLOSURE. 

§   43.    Effect    of   delay    to   enforce    forfei- 
ture. 

I\.-I».;      1890.) 

A  i  bal tel  i  ia  1 1 ■  •  t  avoided  by  the 

-■•     inline, li 

lit.    Houck   v.   I. inn  (Neb.)  66 

N,  W.  i  in:;. 

is    .Xeli.   227. 

§   44.    Right  to  possession. 
|n  J     i  >l  in  ii.;    1895.) 

'  in    I  a    condition    of    a    chattel 

mortgage    thai    the    mortgagee   may    take    po 

sion   ii   anj    attempt    is  made  to  "f  or 

remove  the  mortgaged  property,  the  morti 
in  taking  possession,  dees  not   violate  Gen.   Si 
L894,  S  1145,  which  provides  that  no  mortgagee 
shall  have  any  right,  arbitrary,  or  without  just 
cause,  based  mi  actual  facta,  i"  declare  any  con- 
dition broken  prior  to  a  default   in  the  payment 
of  the  ne  rtgage,  er  to  tie    time  when  auch 
ditions   should    he   performed.— Piano    Manuf'g 
Co.  v.  Iialll.erg  (Minn.)  in!  X.  W.  1114. 
t;l    Minn.  528. 

[b]      (Minn.:     1880.) 

In  September,  1893,  plaintiff,  as  security 
for  a  debt  payable  in   September,   1894,   exe 

CUted  to  defendant  a  mortgage  on  crops  tn  be 
raised  on  plaintiff's  farm  during  the  season  of 
1P94.      By  the  mortgage  the  mortgagor  was  t.i 

remain  in  possession  ,-is  long  as  its  covenants 
and  conditions  were  fulfilled,  but  it  was  also 
provided  that,  if  the  mortgagor  should  make 
any  attempt  to  dispose  of  the  property,  thereup- 
on the  mortgagee  should  have  the  right  to  take 
possession.  Shortly  afterwards  plaintiff,  as  se- 
curity for  a  debt  payable  in  October,  ls'JI.  ex- 
ecuted another  chattel  mortgage  of  like  terms 
on  the  same  property  to  another  person.  11:11, 
that  the  execution  of  the  second  mortgage  was 
not  an  attempt  to  dispose  "f  the  property  with- 
in the  meaning  of  the  first  mortgage. — Donovan 
v.  Sell  (Minn.)  66  N.  W.  722, 
64  .Minn.  212. 
[<•]     (Neb.;    1890.) 

The  discretion  conferred  upon  a  mortgagee 
by  a  stipulation  authorizing  him  to  take  pus- 
session  of  the  mortgaged  chattels  at  any  time 
he  feels  himself  insecure  is  not  an  arbitrary 
one,  but  depends  upon  some  act  of  the  mortga- 
gor, done  or  threatened,  which  tends  to  impair 
the  security.— Brown  v.  Hogan  (Neb.)  09  X.  XV. 
100. 

§  45.    Right   to   sell  before   default, 
[a]     (Iowa;    ]S!(7.l 

Though  a  chattel  mortgage  authorizes  the 
mortgagee  to  take  possession  of  the  mortgaged 
property  at  any  time  he  may  choose,  and  to  sell 
sufficient  of  the  same  to  pay  the  debt  secured, 
where  it  also  contains  a  provision  that  on  pay- 
ment of  such  debt  according  to  the  tenor  of  the 
notes  given  for  the  same  the  mortgage  shall  be 
void,  the  mortgagee  is  not  authorized  to  sell 
the  property  in  advance  of  the  maturity  of  the 
debt,  or  some  part  thereof,  until  which  time 
the  mortgagor's  equity  of  redemption  does  not. 
expire.  Robinson,  J.,  dissenting. — Koster  v. 
Seney  (Iowa)  09  N.  W.  SOS. 

lb]     Cuicb.;    18!)."5.) 

Under  a  chattel  mortgage,  which  pro- 
vides that,  if  the  mortgagee  deems  himself  in- 
secure, he  may  take  possession  of  the  property, 
and  sell  the  same,  as  on  default,  the  mortgagee 
may  sell  the  property  before  the  debt  becomea 
due.— Cole  v.  Shaw  (Mich.)  Gl  N.  W.  SOU. 
103  Mich.  505. 

§  46.    Pleading. 

(S.  D.;    1897.) 

A  pleading  filed  by  defendant  O.  in  an  ac- 
tion to  foreclose  a  chattel  mortgage  executed  by 
defendant    P.    to    secure    plaintiff's    notes,    and 


289    (§  47) 


CHATTEL  MORTGAGES,  VIII.,  IX 


(§  54)     29d 


certain  others,  owned,  as  alleged  in  the  com- 
plaint, by  defendant  O.,  is  an  answer  in  the 
nature  of  a  cross  bill,  entitling  O.  to  affirmative 
relief  in  equity  against  P.,  it  being  therein  ad- 
mitted  that  he  is  the  owner  of  the  notes,  as  al- 
leged in  the  complaint,  and  alleged  that  by 
agreement  of  the  parties  the  mortgage  was  se- 
curity, first  for  his  notes,  and  then  for  plain- 
tiff's"; that  the  mortgage  provided  for  fore- 
closure on  default  of  any  payment,  and  that  by 
the  terms  thereof  the  entire  amount  is  due  and 
payable;  and  the  pleading  concluding  with  a 
prayer  for  a  decree  foreclosing  the  mortgage.— 
Rank  of  Iowa  &  Dakota  v.  Price  (S.  D.)  70  N. 
W.  S36. 

§  47.    Sale. 

[a]  (Mich.;    1896.) 

Where  a  mortgage  is  given  to  secure  pay- 
ment of  several  notes,  on  default  in  the  payment 
of  the  first,  the  mortgagor,  acting  in  good  faith, 
as  against  his  other  creditors  not  having  liens 
on  the  property,  may  authorize  the  mortgagee  to 
sell  all  the  property,  and  apply  the  proceeds  in 
payment  of  the  other  notes  which  were  soon  to 
mature.— Hogan  v.  Hudson  (Mich.)  67  N.  W. 
1081. 

[b]  (Mich.;   1896.) 

Other  creditors  of  a  mortgagor  cannot 
object  that  the  foreclosure  sale  was  in  bulk,  in 
accordance  with  an  agreement  between  the 
mortgagor  and  mortgagee,  who  acted  in  good 
faith— Hogan  v.  Hudson  (Mich.)  67  N.W.10S1. 

[c]  (Wis.;    1896.) 

A  provision  in  a  chattel  mortgage  au- 
thorizing the  mortgagee,  if  at  any  time  he 
deems  himself  insecure,  to  seize  and  sell  the 
property  with  or  without  notice  at  public  or 
private  sale,  is  not  a  waiver  by  the  mortgagor 
of  the  provisions  of  Sanb.  &  B.  Ann.  St.  § 
2316a,  prohibiting  the  sale  of  property  without 
the  consent  of  the  mortgagor  until  five  days 
after  seizure,  and  giving  the  mortgagor  the 
right  to  redeem  during  the  time. — Vreeland  v. 
Waddell  (Wis.)  67  N.  W.  51. 
93  Wis.  107. 

s  48.    Appraisement. 

(Iowa:    1895.) 

Though  it  was  stipulated  in  a  chattel 
mortgage  that  the  mortgagor  waived  appraise- 
ment,  and   the  mortgagee  was  present  at  the 

foi losure  sale,  the  mortgagee  is  not  precluded 

from  moving  to  set  aside  the  sale  on  the  ground 
that  there  was  no  appraisement,  as  is  required 
by  statute. — Minneapolis  Threshing  Machine  Go. 
v.  Beck  (Iowa)  64  N.  W.  637. 


49. 


Collateral  attack. 


(Mich.;    1S9.1.) 

Where  the  mortgagor  acquiesced  in  a  fore- 
closure, at  which  the  mortgagee  bid  in  the 
property,  an  attaching  creditor  who  had  not 
then  levied  cannot  collaterally  attack  the  sale. 
—Brown  v.  Mynard  (Mich.)  65  N.  W.  293. 

§   50.    Private  sale. 

[a]     (Iowa;    1896.) 

Where  a  chattel  mortgage  authorizes  the 
mortgagee,  on  default,  to  take  possession  and 
sell  the  chattel  at  public  sale,  a  sale  by  the 
mortgagee  at  a  private  sale  is  a  conversion. — 
Colby  v.  W.  W.  Kimball  Co.  (Iowa)  68  N.  W. 
786. 

[1>]     (Neb.;    1895.) 

Where  the  mortgagee  of  chattels  has 
taken  possession  of  the  property,  he  does  not 
lose  his  lien  thereon  by  selling  the  same  in  the 
usual  course  of  business,  instead  of  at  public 
auction. — Chaffee  v.  Atlas  Lumber  Co.  (Neb.) 
61  N.  W.  637,  43  Neb.  224. 

§  51.   Costs. 

[a]     (Iowa;    1895.) 

Chattel  mortgagees,  selling  the  property 
under   the    mortgage    at    private   sale,    cannot 
4  N.W.DIU.— 10 


reimburse  themselves  for  sheriff's  fees  and  the 
cost  of  appraisement  out  of  the  proceeds,  as 
such  expenses  were  unnecessary.  —  Myers  v. 
Snyder  (Iowa)  64  N.  W.  771. 

[b]     (Iowa;    1895.) 

Where  a  chattel  mortgage  authorized  a 
sale  of  the  property  at  public  or  private  sale, 
and  the  proceeds  to  be  applied,  after  deducting 
all  expenses  of  sale,  to  the  payment  of  the  debt, 
the  mortgagees  had  a  right  to  sell  the  property 
at  private  sale,  and  to  reimburse  themselves  for 
the  necessary  expenses  incurred  therein. — Myers 
v.  Snyder  (Iowa)  64  N.  W.  771. 

[cj     (Iowa:    1897.) 

A  chattel  mortgagee,  authorized  to_  take 
possession  and  sell  "at  public  auction,"  is  not 
entitled  to  credit  for  his  services,  or  for  clerk 
hire,  in  selling  the  goods  at  retail. — H.  E.  Spen- 
cer Co.  v.  Papach  (Iowa)  70  N.  W.  748. 


IX.    REDEMPTION. 

§  52.   Right  to  redeem. 

[Wis.;    1896.) 

Where  one,  in  collusion  with  a  mort- 
gagee, and  with  intent  to  cut  off  the  mortga- 
gor's right  of  redemption,  purchased  property 
at  a  chattel  mortgage  sale  held  in  violation  of 
the  statute,  the  mortgagor's  right  of  redemp- 
tion was  unaffected  by  the  sale. — Vreeland  v. 
Waddell  (Wis.)  67  N.  W.  51. 
93  Wis.  107. 

§   53.    Sufficiency  of  tender. 

[a]  (Wis.;    1896.) 

Under  Sanb.  &  B.  Ann.  St.  §  2316a,  pro- 
viding for  redemption  of  property  taken  and 
sold  under  a  chattel  mortgage  by  payment  of 
the  mortgage  debt  and  expenses  incurred  by 
the  mortgagee  in  taking  and  keeping  the  prop- 
erty, a  tender  of  the  full  amount  of  the  mort- 
gage debt  was  sufficient,  when  no  demand  was 
made  by  the  mortgagee  for  expenses  of  taking 
and  keeping  the  property.— Vreeland  v.  Wad- 
dell (Wis.)  67  N.  W.  51. 
93  Wis.  107. 

[b]  (Wis.;    1897.) 

An  unaccepted  tender  of  the  amount  nec- 
essary to  redeem  from  a  chattel  mortgage  does 
not  entitle  the  owner  to  recover  the  value  of  the 
property  irrespective  of  the  debt,  unless  such 
tender  is  made  good  by  payment  into  court. — 
Gauche  v.  Milbrath  (Wis.)  69  N.  W.  999. 

[cj     (Wis.;    1897.) 

Refusal  to  allow  a  mortgagor  of  chattels 
to  redeem,  on  the  ground  that  the  property  had 
been  sold,  was  a  waiver  of  the  sufficiency  of 
the  tender  necessary  for  redemption. — Gauche 
v.  Milbrath  (Wis.)  69  N.  W.  999. 

§   54.    Damages  for  sale  before  statutory- 
time. 

[a)  (Wis.;    1897.) 

Sanb.  &  B.  Ann.  St.  §  2316a.  providing 
that,  in  case  of  the  sale  of  property  taken  un- 
der a  chattel  mortgage  in  less  than  five  days 
after  the  same  was  actually  taken,  the  owner 
may  recover  $25  liquidated  damages  in  addition 
to  actual  damages,  and  the  mortgage  debt  shall 
be  deemed  paid,  entitles  the  owner,  in  case  of 
such  sale,  to  recover  as  actual  damages  only 
the  value  of  the  property,  less  the  mortgage 
debt  and  necessary  costs  and  expenses,  and  any 
special  damages  which  he  has  suffered.— Gauche 
v.  Milbrath  (Wis.)  69  N.  W.  999. 

[b]  (Wis.;    1897.) 

The  refusal  of  the  mortgagee,  during  the 
five  days,  to  allow  the  owner  to  redeem,  on  the 
ground  that  he  had  sold  the  property,  entitles 
the  owner  to  recover  such  damages,  though  the 
sale  was  merely  pretended.— Gauche  v.  Milbratb 
(Wis.)  69  N.  W.  999. 
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X.    ENFORCEMENT     AGAINST     LEVY- 
ING CREDITORS  AND  THIRD 
PERSONS  GENERALLY. 

irtgagee    against    purchaser    of 

goods    I. 

§   55.    Right!    as    against    creditors    and 
third  persons, 
[u]     (Iowa |    isiiii.) 

by    the    w  e  of   a 

I  lie  plaintiff 
for   the    | 

ii    the 

r.    Ball  'ii    Banking 

lli  I     (Iowa;    is:>7.) 

One  who  wrongfully  takes  pari  ol  the  chal 

i    thai 

the     "  his    mortgage,    a  ad 

waives  his  right  against  him  as  to  the  chattels 

.i  di  iree  of  toreclos  ure  only 

on  the  remaining  K  i  patriek- 

0     (1      a)  70  N.  W.  i,... 

i,|     (Mich.;    IS!)7.) 

A  cl  ai  el  mortgage  on  a  stock  of  merchan- 
dise, ami  including  the  accounts  of  the  mort- 
gagor,   which    provides    that    until    default    the 

jagor  shall  have  the  right  to  "p 
and  use     lid  morl  ;aged  property  in  the  i 

course  of  retail  business,    is  not  an  absol a 

Hi  of  the  accounts,  and  does  not  deprive 
the  mortgagor  of  the  right  before  default  to  sue 

ccounl  covered  by  the  mortgage  in  hi 
name.— Swan   v.   Thin-man    (Mich.)     70  N.    W. 
L023. 

[d]  (Minn.;    J8»7.) 

A   mortgagee  claiming  under  an  unrecord- 
ed   mortgage   has  the   burden  of  showing  that 
the  creditors  of  the  mortgagor  knew  of 
istence.  —  Shay    v.    Security    Bank    of    Duluth 
i. Minn.)  GO  N.  W.  920. 

[e]  (Neb.;    1897.) 

In  an  action  by  a  chattel  mortgagee  against 
a  stranger  for  conversion,  the  petition  must 
plead  facts  stating  special  ownership. — Ray- 
mond v.  .Miller  (Neb.)  70  N.  W.  22. 

§   56.    Levy  by  mortgagor's   creditors, 
[a]     (Mich.;    1805.) 

A  mortgagee  in  possession  of  the  mort- 
gaged chattels  may  defend  liis  possession,  as 
against  a  person  claiming  title  under  a  void 
attachment  sale  against  the  mortgagor. — Cary 
v.  Everett  (Mich.)  05  N.  W.  566. 

[l>)      (\cl>.;     1806.) 

In  an  action  by  a  mortgagee  against  a  cred- 
itor of  the  mortgagor  for  conversion  of  the  prop- 
erty included  in  the  mortgage,  it  was  error  to 
exclude  evidence  that   the  debt  due  the  mort- 

e  had  been  lessened  by  payments  since  the 
mortgage  was  given.— Pluuimer  v.  Green  (Neb.) 
6fi  N.  W.  500. 

[c]      IS.  D.;     l.N'17.) 

A  chattel  mortgagee,  entitled  under  the 
mortgage  to  take  possession  of  the  property 
whenever  he  deems  himself  insecure,  may 
maintain  replevin  against  an  (.nicer  win.' seizes 
the  same  under  execution,  without  first  pa 
tendering,  or  depositing  tie  amount  due  on  the 
mortgage,  as  required  by  Comp.  Laws,  S  4389. 
— Coughran  v.  Sundback  (S.  D.)  70  N.  \Y.  OH. 

[<D      (S.  D.;    l.S<>7.) 

Where  mortgaged  chattels  are  wrongfully 
seized  under  execution,  the  ii  hi  of  the  mort- 
to  maintain  replevin  for  their  recovery, 
or  their  value,  is  unaffected  by  the  fact  that 
the  mortgagor  has  other  property  covered  by  the 
mortgage,  sufficient  to  pay  the  debt.— Cough 
ran  v.  Sundback  (S.  L>.)  70  N.  W.  044. 


5   57.    Dnui.i-.i  s  recoverable  by  mortgagee. 
I")     (Mich.  |    i 

of  a  chattel 

appeal  ed     thai     mi     I  lie    l 

and  ther 
ivince  on   the   price   paid,   the 

.    ii  d     lot 

which 
rom  the  mortgage  debt.— 
Hull  v.  Bernatz  (Mich.)  oi  N.  W.  -17:;. 

[b]  (Mich. |    1805.) 

In    trover   by    tl 
mortga 
is  Tiui  entitl 

i      the  i  prior 

debt.— Hull  v.  Bernatz  (Mich.)  di  N.  \V. 

[c]  (Mich.;    18D0.) 

A  ,    80- 

i  ure  hi 

inst  other  credit 
fully  seizing  the  property,  recover  tbi    a 
her  liability.— Louden  v.  Vinton  (Mich.)  00  N.  W. 
222. 

I  ill     (Mich.;    ivit.i 

Recovery     from     one    who,    on    ex-ecu 
i 
may  be  had  by  the  mortgagee,  without   n 
to  eii,  ;    but  any  paj  menl  "ii  th 

he  had  received  will  be  considered  in  reduction 
-Huellmantel  v.  Vinton  (Mich.)  70 
N.  W.   1 1 'J. 

[c|      I  \.l,.;     IS!IO.) 

The  measure  of  damagi  B  in  an  act 
ion  by  the  mortgagee  of  personal  prop- 
erty against  the  sheriff  or  other  officer  who  has 
1    ind  taken  the  property  by  virtue  of  the 
issued  in  favor  of  creditors  of  the  mort- 
gagor, is  the  actual  market  value  of  the  prop- 
erty when  converted,  with  interest  there. n  from 
such  time,  deducting  therefrom  the  market  val- 
ue of  any  of  the  property  afterwards   returned 
to  the  mortgagee,  or  which  he  has  received,  or 
the  proceeds  of  any  of  the  property  of 
he  has  received   the  advantage,  and   not    ill 
event   to  exceed  the  amount  due  on    the  mort- 
gage debt.— Coburn  v.  Watson  (Neb.)  G7  N.  \V 
171. 

48  Neb.  257. 
[f]     (Neb.;   1S!)«.) 

The  measi  re  of  damage  in  an  action  by  the 
mortgagee  for  the  conversion  of  mortgaged  chat- 
tels is  the  amount  of  the  mortgage  debt,  not 
exceeding  the  value  of  the  property  converted. 
— Kasper  v.  Walla  (Neb.)  OS  X.  \V.  170. 


XL    SALE  OF  PROPERTY  BY  MORT- 
GAGOR. 

§   58.    With  consent  of  mortgagee. 
(Iovra:    1805.) 

Where  a  mortgagor  is  allowed  by  the 
mortgagee  to  retain  possession  of  the  mori 
chattels,  and  to  dispose  of  them  in  the  ordinary 
course  of  business,  the  mortgagee  cannot  main- 
tain replevin  for  a  portion  of  the  goods  sold  on 
credit,  nor  sue  for  their  value. — Byam  v.  John- 
son i  Iowa)  01  X.  W.  970. 
93  Iowa,  243. 

§   59.    Action   by    mortgagee    for    conver- 
sion, 
la]      (Minn.:    lStlfi.l 

In  an  action  by  a  mortgagee  of  grain  for 
conversion,  evidence  that  defendant  bought  the 
grain  in  the  market  in  the  usual  course  of  busi- 
ness, and  paid  for  it,  cast  the  burden  on  plain- 
tiff to  show  that  the  mortgage   was  executed   it; 

g I    faith.— Hogan    v.    Atlantic    Elevator    Co. 

(Minn.)  09  X.  W.   1. 
[b]     (IV.  D.;    IKSMi.) 

Where  a  mortgage  empowered  the  mortgagee 
to    take   immediate  possession  on   a   sale   or   oth 
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or  disposition  of  the  property  by  the  mortgagor, 
'iter  it  was  filed,  but  before  maturity  of  the 
debt  secured  thereby,  the  mortgagor  sold  the 
.  ry,  the  mortgagee  was  entitled  to  sue  the 
purchaser  for  conversion. — Elstad  v.  Northwest- 
ern Elevator  Co.  (N.  D.)  GO  N.  W.  44. 

$   60.    Criminal  prosecution. 

[n]     (Neb.;    1895.) 

An  information  under  Comp.  St.  c.  12, 
5  10,  for  fraudulently  removing  mortgaged  prop- 
otrt  of  the  county,  is  sufficient  if  it  alleges 
that  defendant  "duly  mortgaged  and  thereby 
ped"  certain  property,  an d  that  such  pi  p 
oi'ty  was  fraudulently  removed  from  the  county 
where  it  was  situated  when  the  mortgage  was 
given,  with  intent  to  deprive  the  owner  of  the 
mortgage  of  his  security,  without  alleging  that 
the  mortgage  was  in  writing,  that  the  owner  of 
the  mortgage  was  the  owner  of  the  debt  secured 
thereby,  or  the  value  of  the  property  at  the  time 
of  the  removal.— Wilson  v.  State  (Neb.)  62  N. 
W.  209,  43  Neb.  745. 

[b]     (Neb.;   1805.) 

Under  Comp.  St.  c.  12.  §  10,  making  it 
a  felony  to  fraudulently  remove  mortgaged  chat- 
tels from  the  county,  a  mortgagor  who  removes 
only  a  portion  of  the  mortgaged  property  is  as 
;Me  as  if  he  had  removed  all  thereof. — 
Wilson  v.  State.  02  N.  \V.  209,  43  Neb.  745. 
[e]     <TS.  D.;    istm.) 

To  constitute  the  offense  defined  by 
Comp.  Laws,  §  6933,  relating  to  the  sale  of 
mortgaged  property,  it  is  sufficient  to  show 
on  lily  a  sale  of  mortgaged  property  without 
the  consent  of  the  mortgagee,  while  the  mort- 
gage was  in  force,  willfully,  and  not  by  mis- 
take: an  intent  to  defraud  uot  being  an  essen- 
tial ingredient.— State  v.  Bronkol  (N.  D.)  G7  N. 
\V.  680. 

5  N.  D.  507. 


CHATTELS. 

See       "Bailment";         "Chattel        Mortgages"; 
"Pledge";    "Sale." 

CHEAT. 

See  "False  Pretenses";   "Forgery";  "Larceny." 


CHECKS. 

See  "Negotiable  Instruments."  §§  60-62. 
Dutv  of  bank  as  to,  see  "Banks  and  Banking," 
§  16. 

CHILD. 

See    "Adoption";    "Guardian    and    Ward";    "In- 
fancy";   "Parent  and  Child." 


CHILLING  BIDDING. 

See  "Judicial  Sales,"  §  5. 

CHOSE  IN  ACTION. 

Assignability,  see  "Assignment,"  §  4. 

CHURCH. 

So.'  "Religious  Societies." 


CIRCUIT  COURT. 

See  "Courts,"  §  17. 

CIRCUMSTANTIAL  EVIDENCE. 

Instructions  on,  see  "Criminal  Law,"  $  163. 

CITATION. 

See  "Writs  and  Notice  of  Suits." 

In  drainage  proceedings,  see  "Drainage,"  §§  4,  5. 

CITIZENSHIP. 

See  "Elections  and  Voters." 

CITY. 

See  "Municipal  Corporations.** 


CITY  COURTS. 

See  "Courts." 

CIVIL  DAMAGE  LAWS. 

See  "Intoxicating  Liquors,"  §§  54-63. 

CIVIL  DISABILITIES. 

See   "Husband  and  Wife";   "Infancy";  "Insan- 
ity." 

CLAIM  AND  DELIVERY. 


See  "Replevin." 


CLAIMS. 


Against    assigned    estate,    see    "Assignment    for 
Benefit  of  Creditors."  §§  34-36. 

city,  see  "Municipal  Corporations,"  §§  175- 

178. 

- —  county,  see  "Counties,"  §§  46-53. 
decedent's   estate,   see   "Executors   and    Ad- 
ministrators," §§  12-14. 

insolvent  bank,  see  "Banks  and  Banking,' 

§  38. 

insolvent    corporation,    see    "Corporations. 

§  94. 

insolvent  estate,  see  "Insolvency,"  §§  10-14 

school  district,  see  "Schools  and  School  Dis 

tricts,"  5  33. 

telegraph  company  for  damages,  see  "Tele 

graph  Companies,"   §  6. 

Bv    third    persons    in    attachment,    see    "Attach 
ment,"   §§  44-48. 

in  execution,  see   "Execution,"   §§   15-18, 


CLASS  LEGISLATION. 

See  "Constitutional  Law,"  §  24. 


CLERGYMEN. 


See  "Religious  Societies." 
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CLERK. 

Oompfii< ■itiun    nf   county   clerk,   see   "Counties," 
§  24. 

CLERK  OF  COURT. 

Authenticating  and  certifying  bill  of  exceptions, 

see  "Appi  al,"  8   L31. 
Power    oi    circuit    court    to    appoint 

i      nrts,"    §   4. 

i    appeal  on  clerk,   see   "Ap- 

:."   |   59, 
Settlement  oi  I >i  1 1  of  exceptions,  see  "Exceptions, 

of,"  SS  •'!.  4. 
When  guilty  of  contempt,  see  "Contempt,"  §  5. 

I  ii  I     (Minn,  i   1  *•>.-,.  i 

Under  Laws  1885,  e.  2.  §  r.  (Gen.  St. 
L894,  §  1567),  providing  thai  the  county  clerk 
shall  issue  warrants  for  delinquent  tax.  for 
each  of  which  lie  shall  receive  -.">  coins,  to  bo 
collected  by  the  sheriff  from  delinquents,  "pro- 
vided that  in  ease  the  sheriff  shall  fail  to  col- 
lect such  tax,  Buch  sum  of  25  cents  from  each 
delinquent,  as  compensation,  shall  be  paid  by 
the  county,"  the  clerk  is  entitled  to  recover 
from  the  counts  25  cents  for  each  delinquent 
personal  property  tax  warrant  issued  by  him 
which  the  sheriff  failed  to  collect.— O'Connor  v. 
Hoard  of  Com'rs  of  Kamsey  County  (Minn.)  6o 
N.  W.  102.-). 

61  Minn.  370. 

[b]  (Minn.;    1S!MS.) 

The  effect  of  Laws  1891,  c.  39,  §§  1,  2 
(Gen.  St.  1894,  §§  860,  867).  was  to  create  vacan- 
cies in  the  office  of  clerk  of  the  district  court,  in 
all  of  the  counties  affected  by  the  act,  on  the 
fir  i  Monday  in  January,  1896,  which  were  to  be 
filled  by  appointments  in  accordance  with  Gen. 
St.  1894,  §  865.— State  v.  O'Leary  (Minn.)  66  N. 
W.  264. 

64  Minn.  207. 

[c]  (><■!>.;    1895.) 

Sime  it  is  not  the  duty  of  a  clerk  of  a 
district  court  to  approve  a  delivery  bond  in  at- 
tachment proceedings,  the  sureties  on  his  official 
bond  are  not  liable  for  loss  occasioned  by  his 
approval  thereof. — Dewey  v.  Kavanagh  (Neb.) 
63  N.  W.  396 

45  Neb.  233. 


CLOUD  ON  TITLE. 

See  "Quieting  Title — Removal  of  Cloud.' 


CLUBS. 


See  "Associations." 


CODICIL. 


See  "Wills,"  §§  14.  15. 


COLLATERAL  ATTACK. 

On  appointment  of  receiver,  see  "Receivers,"  §  9. 

On  assignment,  sec  "Assignment  for  Benefit 
of  Creditors,"  §  22. 

On   execution   sale,   see   "Execution,"   §   28. 

On  existence  of  de  facto  corporation,  see  "Corpo- 
rations," §§  7,  11. 

On  foreclosure  under  power  of  sale,  see  "Mort- 
gages," §  84. 

On  judgment,  see  "Judgment,"  §§  68-75. 

in  tax  proceedings,  see  "Taxation,"  §  77. 

On  land  patent,  see  "Public  Lands,"  §  14. 

On  mortgage  foreclosure  sale,  see  "Chattel  Mort- 
gages," §  49. 


1  in  i«  i  f,,r  the  taking 

ud  lor  public  u.-.  .      •    "Eminent  Domain, 
S  34. 

COLLATERAL  SECURITY. 

See    "Pl(  dge." 

Equitable   pledge   of   stock,    see   "Corporations," 

i  61. 
Taking  note  as  collateral,  bona  fide  holders,  see 

"Negotiable  Instruments,"  §  46. 

COLLATERAL  UNDERTAKING. 

See    'Frauds,  Statute  of,"  §  8. 

COLLECTION. 

See  "Banks  and  Banking,"  §§  18-23. 

indorsement  of  note  for  collection,  see  "Negotia- 
ble Instruments,"   S  32. 
Of  taxes,  see   "Taxation,"  §§  63-92. 


COLLEGES  AND  UNIVERSITIES. 


Qualification   of   students   as   voters,   see 
tions  and  Voters,"  jj  4. 


'Elec- 


ta)    (Midi.;    ISidi.l 

A  private  individual,  without  permission 
of  court,  cannot  seek  to  compel  the  board  of 
regents  of  the  university  to  comply  with  an 
act  requiring  the  removal  of  one  of  its  depart- 
ments.— Sterling  v.  Regents  of  the  University  of 
Michigan  (Mich.)  68  N.  W.  253. 

[b]     (Midi.:    1S06.) 

Const.  1850,  art.  13,  §  2  et  seq.,  provides, 
in  regard  to  the  state  university,  which  there- 
tofore had  been  under  the  control  of  the  legis- 
lature, with  the  intention,  as  shown  by  the  dis- 
cussions at  the  time  of  its  adoption,  of  placing 
the  university  under  the  control  of  regents 
elected  by  the  people,  that  the  regents  and  their 
successors  shall  constitute  a  body  corporate, 
and  shall  have  general  supervision  of  the  uni- 
versity, and  the  direction  and  control  of  all  ex- 
penditures from  the  university  fund.  Held, 
that  the  legislature  was  without  authority  to 
legislate  in  regard  to  the  management  of  tin- 
university,  and  therefore  Laws  1S95,  Act  No. 
257,  directing  the  removal  of  the  university 
homoeopathic  medical  college  to  Detroit,  was 
invalid. — Sterling  v.  Regents  of  the  University 
of  Michigan  (Mich.)  6S  N.  W.  253. 


COLLUSION. 

By  attorney,  see  "Attorney  and  Client,"  §  9. 


COLOR  OF  TITLE. 


See  "Adverse  Possession,"  §§  26-29. 


COMBINATIONS. 

Monopolies,  see  "Constitutional  Law,"  §  26, 
Of  carriers,  see  "Carriers,"  §  1. 


COMITY. 


See  "Courts,"  §  30. 
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COMMERCE. 

Combinations  of  carriers,  see  "Carriers,"  §  1. 
Interstate  commerce  act,  see  "Carriers,"  §  2. 
Regulation  of,  see  "Constitutional  Law,"  §§  46- 
52. 


COMMERCIAL  TRAVELERS. 

Regulations     interfering     with     interstate     com- 
merce, see  "Constitutional  Law,"  §  51, 


COMMISSION. 

See  "Factors  and  Brokers,"  §§  7-21. 


COMMISSIONER. 

See  "Court  Commissioners." 

In  condemnation  proceedings,  see  "Eminent  Do- 
main," §  14. 

Of  highways,  see  "Highways,"  §  7. 

Railroad  commissioners,  see  "Railroad  Compa- 
nies," §  2. 

To  establish  boundary,  see  "Boundaries,"  §   11. 


COMMITMENT. 

After  sentence,  see  "Criminal  Law,"  §  188. 
For  contempt,  see  "Contempt,"  §  19. 
To  asylum,  see  "Insanity,"  §  3. 


COMMON  LAW. 

Marriage,  see  "Marriage,"  §§  1,  2. 
Right  to  costs,  see  "Costs,"  §  1. 

[a]  (Iowa:    1805.) 

Const.  U.  S.  art.  3,  §  2.  providing  that  "ju- 
dicial power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States,"  does  not  make  the 
common  law  a  part  of  the  national  jurispru- 
dence.—Gatton  t.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa)  63  N.  W.  589. 

[b]  (Iow»i    1895.) 

The  common  law,  as  such,  is  not  a  part 
of  the  national  jurisprudence. — Gatton  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa)  63  N.  W.  5S9. 


COMMUTATION. 


Of  sentence,  see  "Pardon." 


COMPANY. 

See    "Associations";    "Corporations";    "Partner- 
ship." 

COMPARATIVE  NEGLIGENCE. 

See  "Negligence,"  §§  29-31. 


COMPENSATION. 

For  legal  printing,  see  "Newspapers,"  §  3. 

For  property  taken  for  public  use,  see  "Eminent 

Domain,"  §§  3,  4,  25-10. 
Of  adjutant  general,  see  "Militia,"  §  2. 
Of  agent,  see  "Principal  and  Agent,"  §  22. 
Of  assignee,  see  "Insolvency,"  §  7. 


Of  attorney,  see  "Attorney  and  Client,"  §§  13- 

appointed    to    assist    district    attorney,    see 

"District  and  Prosecuting  Attorneys." 

Of  city  officer,  see  "Municipal  Corporations,"  §§ 
47-19. 

Of  clerk,  see  "Clerk  of  Court." 

Of  coroner,  see  "Coroner." 

Of  county  officer,  see  "Counties,"  §§  23-25. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  §§  29,  30. 

Of  factor  or  broker,  see  "Factors  and  Brokers," 
§§  7-21. 

Of  health  officer,  see  "Health,"  §  2. 

Of  insurance  agent,  see  "Insurance,"  §  103. 

Of  jailer,  see  "Jail  and  Jailer." 

Of  justice,  see  "Justices  of  the  Peace,"  §  14. 

Of  physician,  see  "Physicians  and  Surgeons," 
§  4. 

Of  public  officer,  see  "Office  and  Officer,"  §§ 
12-15. 

Of  receiver,  see  "Receivers,"  §§  22,  23. 

Of  servant,  see  "Master  and  Servant,"  §§  10-13. 

Of  sheriff  or  constable,  see  "Sheriffs  and  Consta- 
bles," §  1. 

Of  trustee,  see  "Trusts,"  §  24. 

Of  witness,  see  "Witness,"  §§  76,  77. 


COMPETENCY. 

Of  arbitrator,  see  "Arbitration  and  Award,"  S  3. 

Of  evidence,  see  "Evidence,"  §§  106,  107. 

Of  juror,  see  "Jury,"  §§  1-7. 

Of  witness,  see  "Witness,"  §§  1-26. 


COMPLAINT. 


See  "Pleading,"  §§  5-15. 

In  contempt  proceedings,  see  "Contempt,"  §  12. 
In  criminal  cases,  see  "Criminal  Law,"  §  15. 


COMPOSITION  WITH  CREDITORS. 


§   1.    Validity. 

[a]  (Wis.:    189(5.)   ) 

The  fact  that  a  creditor  of  a  firm  and  of 
an  individual  jointly  liable  with  the  firm  receiv- 
ed collaterals  on  the  debt  from  the  individual  did 
not  invalidate  a  composition  thereafter  entered 
into  by  it  with  the  other  creditors  of  the  firm. — 
Continental  Nat.  Bank  v.  McGeoch  (Wis.)  66 
N.  W.  606. 

92  Wis.  286. 

[b]  (Wis.;   1896.) 

In  an  action  for  an  alleged  balance,  it  ap- 
peared that  defendants  McG.  and  W.  illegally 
undertook  to  corner  the  lard  market;  that  McG. 
was  a  partner  in  the  firm  through  whom  the 
transactions  were  carried  on,  but  that  W.  was 
not;  that  the  deal  ruined  the  firm,  and  that  the 
receiver  for  it  undertook  to  effect  a  settlement; 
that  defendants  were  personally  liable  for  a  part 
of  the  indebtedness  by  their  indorsements  on  the 
firm's  notes,  and  that,  at  the  receiver's  solicita- 
tion, they  agreed  to  contribute  a  certain  sum 
each,  on  consideration  of  a  release  from  all  cred- 
itors; that  the  receiver  thereupon  submitted  the 
firm's  proposition  to  pay  50  per  cent,  of  the  in- 
debtedness, in  full  settlement  of  all  unsecured 
claims,  stating  that  the  affairs  of  the  firm  were 
in  great  confusion,  and  that  unless  the  compro- 
mise were  effected  the  matter  would  "only  termi- 
nate after  long,  vexatious,  and  fruitless  litiga- 
tion"; that  all  of  the  creditors  accepted  the  pay- 
ment, and  signed  a  release  in  full.  Held,  that 
the  transaction  was  a  valid  compromise.  Win- 
slow  and  Pinney,  JJ.,  dissenting.— Continental 
Nat.  Bank  v.  McGeoch  (Wis.)  66  N.  W.  606. 
92  Wis.  2S6. 
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S    '■£■    Evidence     as     to     knowledge    of 

other  preference!. 

In  I      <  V\  Is.;     ism;., 

whei  in   who  en- 

ion  repudiated  the  con 

ler  creditors 
bad  received  payment  in  full,  an  issue  of  a 
paper  of  g<  ueral  n,  which  the  pi  i 

and  on  pudiatwg  creditor  w  i 

ad,    which   contained   an    article 
i 
full,  i   prove    the    repu 

creditor's    knowledge    of    the    pi 
tlnentnl  Nat  Bank  v.  McGeoch  (Wis.)  66  N.  \V. 

92  Wis.   - 

|l>|      I  W  is.;     !>.!>(!.  I 

The   fact   that  a   majority   of  plaintiff's 
directors  were  numbers  of  the  board  of  trade, 
that  its  cashier  was  frequently  there,  and   thai 
the  security  in  full  of  Buch  creditor  I 
lii  ly  and  generally  known  on  the  board  of  trade 

ami  in  the  city,  i sircumstances  admissible  to 

knowledge.  -Continental    Nat. 

Bat  i.  i     McG :h  (Wis.,  66  N.  \V.  000. 

92  \\  is.  286. 

§  3.   Operation  and  effect, 
la)     (Minn.;    1SUQ.) 

Plaintiffs,  having  both  a  secured  and  an 
unsecured  claim  against  defendant,  joined  with 
creditors  in  a  composition  agreement,  in 
which   they   all   designated   themselves  as  "gen- 
eral  creditors,"   and   agreed   to   take   from   de- 
fendant  a  certain  consideration  for  their  claims, 
plaintiffs    stating    only    their    unsecured    claim. 
add,  that  the  agreement  did  not  release  plain- 
tiffs' secured  claim. — Noyes  v.  Chapman-Drake 
Co.  (Minn.)  61  N.  \V.  901. 
60  Minn.  88. 
£bl    (Wis.;   1896.) 

Plaintiff,  one  of  the  creditors,  cannot  avoid 
the  compromise  because  a  certain  creditor  had 
been  secured  in  full,  where  it  had  knowledge  of 
this  fact  before  it  accepted  the  money  and  gave  a 
release.— Continental  Nat.  Bank  v.  McGeoch 
(Wis.)  66  N.  W.  G06. 
92  Wis.  286. 


COMPOUNDING  FELONY. 

Contract  against  public  policy,  see  "Contracts," 
§  21. 

COMPROMISE. 

S.e.  also,  "Accord  and  Satisfaction";  "Composi- 
tion with  Creditors";  '"Payment";  "Release 
and- 1  Uscharge." 

Authority   cf   attorney,   see   "Attorney   and    Cli- 

ei  t,"  §  2. 
Effect   on   lien   of   attorney,   see   "Attorney   and 

Client."  §  22. 
Of   claim   against   state,   see    "States   ami    State 

Officers,"  S  4. 
Oiler  as  evidence  of  admission,  see  "Evidence," 

S  29. 
Of   school  debts,   see   "Schools   and   School   Dis- 

tricts,"  §  22. 
Receipt  of  pari  payment,  see  "Accord  and  Satis- 
faction," §  2. 

t,  see  "Trial,"  §  100. 
With  one  of  two  defendants  pending  appeal,  see 

•'Appeal,"  §  204. 

§    1.    What  constitutes, 
[a]     (Iowa;    18110.) 

Plaintiff    had    an    account   with    defendant 
railroad   company  for  services  rendi  red  as 
oral  manager,  and,  at  a  meeting  of  the  din 
of  the  company,  was  empowered  to  make 
ment  with  one  15.,  who  was  the  principal  stock- 
holder, of  all  matters  in  which  the  company  had 


an  interest.     A  con!  i  n  plaintiff  and 

plaintiff,  and  thai 

i      in    lien     thi 

■  Mr. 
B.'a  interest,  either  personally,  or  as  inter, 
in    the  defendant    coi 

IDt 

i bat  the  account  antra* 

omit  in  suit,  and  bai  illy  paid  by 

pnvit  . 

t-r  v.  Chicago,  I.  &  I).  H\    •  i)  08  N.  W. 

724. 

I  i.|     (Mich.)    istii;.) 

That    one    purchasing    land    for   a    COT] 

tion,   from   one   whom   he,   at   the   I 
manager  of  the  corporation,   bei 

wiih   the   hitter's    man, 

ter's  relinquishment   ol    thi 

oi   a  si  i  n  the  balai 

salary  due  bim  as  ma 

show   a  comprom  i  for  damagi 

Creek   Woolen   Co.   v.  Suiailey  (.Mich.)  00  N.   W. 
7  22. 

§   2.    Consideration. 

[ul     (Mich.;   1885.1 

Where  the  assignee  of  a  mortgage  1 
foreclosure    after    the    mortgagor    is 

editor  of  the  mortgagee,  when  he  is  not 
entitled  to  maintain  it,  the  mortgagor's  right  to 
costs  in  the  proceeding  are  sufficient  considera- 
tion for  a  contract  by  sucl  ■  to  accept 
less  than  the  amount  due  in  sat  of  the 
berling  v.  Spaul  .  a.)  02 
N.  W.  342. 

lnl  Mich.  217. 

[bl      (Neb.;    ISO.".) 

The  arbitrary  refusal  to  pay  by  a  di 
for  the  purpose  of  exacting  terms  which  are  in,  q- 
uitable,   is  not  such  a  dispute  as  will  of  itself 

:t  a  compromise  resulting  in  the 
of  the  amount  of  the  indebtedness.  I 
v.  Fitzgerald  &  Mallory  Const.  <  02  N. 

W.  80!.). 

Ic]     (Neb.|    1S0«.) 

In  older  lii  sustain  a  contract  which  has 
for  its  consideration  the  release  of  a  claim   for 

ii.st  the  promisor,  it  is  not 
that  the  claim  should  be  one  which,  on  litigation, 
would  have  proved  to  be  valid. — Carter  White- 
Lead  Co.  v.  Kinlin  (Neb.)  00  N.  W.  530. 
47  Neb.  409. 

fd]     (Neb.;    1S!>0.) 

The  fact  that  the  sum  paid  in   compro- 
mise of  a   disputed  claim   is  only   the  amount 
be  debtor  concedes  in  be  di  e  does  uol  in- 
validate the  settlement. — Treat  v.  Price  (Neb.) 
00  N.   W.  8o4. 

17  Neb.  875. 

[e]  (Wis.;    1SS1G.) 

The   fact  that  the  validity  of  the  claims 
was  questionable  was  a  good  consideration  fur  a 
compromise  of  them. — Continental  Nat.   liauk  v. 
McGeoch  (Wis.)  06  N.  W.  000. 
92  Wis.  286. 

[f]  (Wis.;    1N!I«.) 

The    fact    that    defendants    agn  I   !    to    do 
something  which  they  were   not  bound         do  1 
the   original    contract    was   a   good   considei 
for   compromise   of   claims   against    thei'i    at 
from   tin-   contract.— Continental    Nat    Bank    v. 
Ii  (Wis.)  66  N.  W.  006. 
1)2  Wis.  260. 

§  3.    Rescission   or   cancellation, 
[n]     down:    180S.) 

'I  he  settlement  of  an  action,  made  with- 
out tin  ;  plaintiff,  by  which  another  per- 
son assumed  the  liabilities  of  defendant,  may  be 
avoided  by  plaintiff  without  proof  of  fraud.— 
Kinney  v.  Kinney  (.Iowa)  03  N.  W.  452. 
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[b]  down;    1896.) 

Where  settlements  were  had  between 
parties  from  time  to  time,  the  burden  of  prom' 
is  on  one  seeking  to  assail  the  settlement  to 
show  that  certain  items  in  dispute  were, 
through  mistake  or  oversight,  not  taken  into  ac- 
count.—Tank  v.  Rohweder  (Iowa)  67  N.  W. 
100. 

[c]  (Iowa;    1897.) 

A  judgment  creditor  who  was  induced  by 
fraud  to  accept  a  settlement  for  less  than  the 
amount  of  the  judgment  may  rescind  th  set- 
tlement without  returning  the  amount  received, 
being  entitled  to  that  amount  in  anv  event. — 
Howard  v.  McMillen  (Iowa)  70  N.  W.  623. 

[d]  (fowa;    1897.) 

Failure  of  a  judgment  debtor  to  disclose 
the  fact  that  he  had  concealed  a  large  amount 
of  property  is  such  fraud  as  will  avoid  a  set- 
tlement of  the  judgment  for  less  than  its 
amount,  where  the  debtor  had  avoided  pay- 
ment of  the  judgment,  on  which  execution  had 
been  returned  unsatisfied,  had  deposited  his 
money  in  bank  in  another  town,  denied  to  the 
assessor  and  others  that  he  had  any  property, 
and  had  generally  so  conducted  his  affairs  as  to 
cause  his  creditors  to  believe  him  to  be  insol- 
vent.— Howard  v.  McMillen  (Iowa)  70  N.  W. 
623. 

[ej     (Mich.;   1890.) 

A  settlement  will  be  set  aside  where  the  evi- 
dence as  to  whether  plaintiff  entered  into  it  is 
conflicting,  and  it  admitted  claims  against  plain- 
tiff which  he  had  always  repudiated,  and  he  at 
the  time  it  was  made  was  blind  and  unable  to 
read  it,  and  after  it  was  made  informed  the  trus- 
tee appointed  to  carry  out  the  agreement  that  lie 
would  not  be  bound  thereby. — Shurte  v.  Fletcher 
(Mich.)  69  N.  W.  233. 

[f]  (Mich.;    1897.) 

Where  a  settlement  of  a  pending  suit  is 
obtained  from  plaintiff  by  duress,  a  tender 
back  of  the  money  received  is  in  time  if  made 
before  defendant  has,  by  a  proper  plea,  set 
up  the  settlement  as  a  defense.  —  Weiser  v. 
Welch  (Mich.)  70  N.  W.  438. 

[g]  (Nel>.:   1896.) 

Testimony  of  a  party  to  a  compromise  of 
two  claims  against  an  insurance  company,  bas- 
ed on  the  same  policy,  that  he  was  a  German 
and  did  not  "understand"  that  he  was  settling 
both  claims,  of  itself  was  insufficient  to  avoid 
the  settlement  for  fraud  or  mistake.  —  Home 
Fire  Ins.  Co.  v.  Bredehoft  (Neb.)  68  N.  W.  400. 

§  4.    Scope. 

(Iowa;    1897.) 

It  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  a  note  given  in  set- 
tlement of  mutual  accounts  embraced  all  claims 
in  controversy. — Lindsey  v.  Moore  (Iowa)  70 
N.  W.  695. 

§   5.    Operation,    and    effect  —  Conclusive- 
ness. 

[a]     (Iowa;    1890.) 

An  action  to  recover  damages  for  the  con- 
struction of  an  embankment  was  settled  by  de- 
fendant's paying  to  plaintiff  a  stipulated  sum, 
and  orally  agreeing  to  build  an  approach  to  such 
embankment.  Held,  that  such  settlement  was 
a  bar  to  the  maintenance  of  an  action  by  plaintiff 
to  collect  damages  for  injury  to  his  property  by 
reason  of  such  approach,  when  built,  its  proper 
construction  being  conceded.— Kelleher  v.  Chi- 
cago,  St.  P.  &  K.  C.  Ry.  Co.  (Iowa)  66  N.  W. 
1)1. 

[1>]     (Mich.;    1895.) 

The  settlement  of  an  account  for  goods 
purchased  without  reserving  a  i  gilt  o1 
for  shortage  or  other  reason  precludes  the  debt- 
or from  subsequently  claiming  such  set-off. — 
Pabst  Brewing  Co.  v.  Lueders  (Mich.)  04  i\.  W. 
872. 


[c]     (Mich.;    181)6.) 

A  contract  stating  that  it  is  in  full  settle- 
ment of  all  actions  and  causes  of  action  on  ac- 
count of  all  matters  of  any  kind  between  the  par- 
ties is  conclusive  as  to  any  controversy  existing, 
where  there  was  no  evidence  of  fraud  or  m 
mistake. — Lauzon  v.  Belleheumer  (Mich.)  66  X. 
W.  345. 

[dj     (Mich.;    1897.) 

A  settlement  of  a  pending  suit  which  a 
mother  was  caused  to  make  by  threats  to  pros- 
ecute her  son  was  made  under  duress,  and  does 
not  abate  the  suit.— Weiser  v.  Welch  (Mich.) 
70  N.  W.  -138. 

[e]  (Neb.;    1896.) 

Where  an  insurance  company  refused  to 
pay  any  part  of  the  loss  occurring  under  the 
policy,  on  the  ground  that  insured  had  procured 
the  policy  through  false  representations  as  to 
his  ownership  of  the  insured  property,  and  that 
the  premises,  at  the  time  the  policy  was  issued, 
were  already  covered  by  other  insurance,  there 
was  a  dispute  existing  between  the  parties,  so 
that  the  compromise  of  the  claim  was  binding. 
— Home  Fire  Ins.  Co.  v.  Bredehoft  (Neb.)  OS 
N.  W.  400. 

[f]  (Wis.;    1890.) 

Where  a  secured  creditor,  contemplating 
a  compromise,  disposed  of  part  of  the  security, 
and  applied  the  proceeds  to  his  claim,  and  com- 
promised  the  balance,  the  debtor  could  not  there- 
after object  to  the  time  at  which,  or  the  man- 
ner in  which,  the  security  was  disposed  of. — 
Continental  Nat.  Bank  v.  McGeoch  (Wis.)  66 
N.  W.  606. 

92  Wis.  286. 


COMPUTATION. 

Of  interest,  see  "Interest,"  §  14. 
Of  time,  see  "Time,"  §  1. 

CONCEALMENT. 

Of  facts  In  application  for  insurance,  see  "Insur- 
ance," §  31. 


CONCURRENT  JURISDICTION. 

See  "Courts,"  §  23. 

CONCURRING  CAUSE. 

See  "Negligence,"  §  11. 


CONDEMNATION  PROCEEDINGS. 

See  "Eminent  Domain,"  §§  10-24. 

CONDITIONAL  ACCEPTANCE. 

Of  order,  see  "Orders." 

CONDITIONAL  GUARANTY. 

See  "Guaranty,"  §  9. 

CONDITIONAL  SALES. 

See  "Sale,"  §§  97-403. 
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CONDJ  DIONS    CON]  LI<  I   OP  LAWS,  L,  II. 


(§  1)    BM 


CONDITIONS. 

In  contract,  see  "Contracts,"  §5  29,  30. 
in  deed,  Bee    1 1 

In  lease,  see  "Landlord  and  Tenant,"  §  20. 
In  policy,  see  "Insurance,"  S§  4t  71. 

In    Will,   see   "Wills," 

Precedent  to  action  against  city,  sec  "Municipal 
( lorporations,"  §  11)7. 

to  action   against  county,  see  "Counties,"   § 

56. 

to  action  against  sureties  on  bond,  see  "Prin- 
cipal and  Sureties,"  §§  jh,  21. 

to  action  against  town,  sec  "Towns,"  §  9. 

to  action  between  partners,  see  "Partner- 
ship," S  21. 

to  action   on   appeal  bond,   see   "Appeal,"   § 

303. 

to  action  on  policy,  see  "Insurance,"  §§  108, 

109. 

to   action    to   enforce   statutory    liability   of 

stockholders,   see  "Corporations,"   §  81. 

to    attacking     fraudulent    conveyance,     see 

"Fraudulent   Conveyances,"    §  34. 

to  creditors'  suit,  see    Creditors'  Bill,"  §  2. 

to     enforcing     liability    of     guarantor,     see 

"Guaranty,"  §  14. 

to  foreclosure,  see  "Mortgages,"  §  51. 

to  issuance  of  bonds  by  town,  see  "Towns," 

§  4. 

to  right  to  costs,  see  "Costs,"  §  10. 


CONDONATION. 


See  "Divorce,"  §  12. 


CONDUCT  OF  TRIAL 

See    "Criminal    Law,"    §§    57-89;     "Trial," 
1-8. 

CONFESSION. 

As  evidence,  see  "Criminal  Law."  §  109. 
Judgment  by,  see  "Judgment,"  §§  10,  11. 


CONFESSION  AND  AVOIDANCE. 

Plea  in,  see  "Pleading,"  §  4. 

Setting  up  matter  "in  reply,  see  "Pleading,"  §  41. 

CONFIDENTIAL  RELATIONS. 

Abuse  of  relation  as  ground  for  cancellation  of 
contracts,  see  "Equity."   §§  34,  35. 

Constructive  trust,  see  "Trusts."  §  15. 

Transactions  between  persons  in,  see  "Fraudu- 
lent Conveyances,"  §§  23,  24. 

CONFIRMATION. 

Of  appointment  of  state  officer,  see  "States  and 

State  Officers,"  §  6. 
Of  execution  sale,  see  "Execution,"  §  23. 
Of  foreclosure  sale,  see  "Mortgages."  §  77. 
Of  judicial  sale,  see  "Judicial  Sales,"  §  7. 


CONFLICT  OF  LAWS. 

I.  IN  GENERAL,  §§  1-5. 
II.  CONTRACTS,  §§  0-10. 

Conflicting    state    and    federal    jurisdiction,    see 

'Courts,"  §  27. 


I.    IN  GENERAL. 

{    1.    Penal  laws. 

'I  he  penal   laws  of  a  state  ha 
trateiTiton.il    force.     Jones    v.   Fidelity   Loan  & 
Trust  Co.  (8.  l>  i  03  V  u 

§   2.    Master's    liability     for    injuries    to 
servant. 
(Mich.  |    1M>7.) 

While  defendant  was  constructing  a  tun- 
nel under  the  St.  Clair  river,  and  sent  plaintiff, 
who  was  in  its  emploj  on  the  American  side,  to 
ihe  Canadian  side,  to  work  at  that  entran 
the  tunnel,  the  right  of  recovery  of  plaiuti  i 
for  negligence  of  defendant  in  allowing  him  to 
enter  on  dangerous  work  there  is  governed  by 
the  laws  of  Canada.— Turner  v.  St.  Clair  Tun- 
nel Co.  (Mich.)  70  N.   W.  140. 

§   3.    Limitation  of  actions, 
[uj     (Mich.)   1WI7.I 

An  action  brought  in  Michigan  on  a  bond 

made  in    .Wiv   Jersey    is  governed    l.y  the    law   of 

the  forum  relating  to  the  statute  of  limits 

Home  Life   Ins.  Co.   v.  Elwell  (Mich.)   70  N. 
W.  334. 

[b]     (Neb.;    1S1>5.) 

Coder  Code  Civ.  Proc.  §  21,  providing 
"that,  when  a  cause  of  action  has  been  fully 
barred  by  the  laws  of  any  state  or  country  where 
the  defendant  has  previously  resided,  such  bar 
shall  be  the  same  defense  in  this  state  as  though 
it  had  arisen  under  the  provisions  of  this  title." 
an  action  is  barred  in  this  state  when  the  de 
fendant  has  resided  in  another  state  for  the  full 
period  of  limitation  under  the  laws  of  that  state, 
though  the  cause  of  action  arose  here,  and  the 
defendant  resided  here  when  it  arose. — Webster 
v.  Davies  (Neb.)  02  N.  W.  4S4. 
44  Neb.  301. 

§  4,    Assignment  for  benefit  of  creditors. 
(Iowa;    18!)5.) 

An  assignment  for  the  benefit  of  credit- 
ors, made  in  another  state,  under  a  statute  pro- 
viding that  creditors  shall  receive  no  benefit  un- 
der the  assignment,  nor  any  part  of  the  debtor's 
estate,  unless  they  first  file  a  release  of  all  claims 
other  than  such  as  may  be  paid  under  the  as- 
signment, will  not  be  enforced  in  Iowa. — Franzeu 
v.  Hutchinson  (Iowa)  62  N.  W.  098. 

§  5.    Interest  in  land  in  another  state. 
(Iowa:    1894.) 

The  courts  of  Iowa  will  determine  the 
interest  of  parties  to  land  located   in   another 
state  according  to  the  statutes  of  that  state. — 
Acker  v.  Priest  (Iowa)  61  N.  W.  235. 
92  Iowa,  610. 


II.    CONTRACTS. 

§   6.    Place    of    execution    and    perform- 
ance. 

(Neb.:    1S96.) 

Where  a  resident  of  Nebraska  applied 
for  a  loan  by  letter  to  a  resident  of  New 
York,  and  the  latter  accepted  the  proposition 
by  letter,  and  directed  the  money  to  be  paid 
over  to  the  borrower  by  a  bank  in  Nebraska. 
upon  delivery  to  it  of  notes  of  the  borrower  se- 
emed by  collateral,  which  was  done,  the  con- 
tract was  made  in  Nebraska. — Bascom  v.  Zedi- 
ker  (Neb.)  67  N.  W.  148. 
4S  Neb.  380. 


§  7.   ■ 
la] 


Bills  and  notes. 


(Nell.:    1805.) 

An  indorsement  of  a  note  by  a  married 
woman  in  Missouri  should  be  construed  and 
governed  by  the  laws  of  that  state  in  an  action 
on  the  indorsement  in   a  court  of  Nebraska. — 


305     (§  7) 


CONFLICT  OF  LAWS,  II.— CONSOLIDATION. 


306 


Kenton  v.  German-American  Nat.  Bank  (Neb.) 
64  N.  W.  227,  45  Neb.  S50. 

[b]      (S.  I).;    JS!t.-,.i 

Where  a  note  secured  by  mortgage  on 
property  in  South  Dakota  is  executed  in  that 
state,  and  made  payable  in  another  state,  but 
contains  the  stipulation,  "it  is  agreed  that  this 
note  is  executed  and  is  to  be  construed  under 
the  laws"  of  South  Dakota,  it  will  be  treated 
as  payable  there.— .Tones  v.  Fidelity  Loan  & 
Trust  "Co.  (S.  D.)  63  N.  W.  553. 


S. 


Insurance. 


[a]     (Mich.:    1S!IG.» 

A  contract  between  a  resident  of  Michi- 
gan and  a  Minnesota  mutual  insurance  com- 
pany, whereby  the  former  becomes  a  member 
of  the  company,  and  agrees  to  pay  the  annual 
premium  and  such  further  sums  as  the  com- 
pany shall  assess,  for  losses  and  expenses,  pur- 
suant to  its  charter  and  by-laws,  etc.,  is  a 
Minnesota  contract;  and  since,  under  the  stat- 
utes of  that  state,  as  interpreted  by  its  courts, 
an  assessment  for  unearned  premiums  on  sim- 
ple cash  policies  is  Talid.  the  same  rule  will 
govern  in  an  action  on  the  premium  note  of 
such  member  in  the  courts  of  Michigan.— Warn- 
er v.  Delbridge  &  Cameron  Co.  (Mich.)  68  N. 
W.  2S3. 

[I>]     (AVis.:    1895.) 

Brokers  domiciled  in  Illinois  solicited  fire 
insurance  from  defendant,  a  Wisconsin  corpora- 
tion, which  consented  to  take  insurance  on  cer- 
tain Iowa  property  in  acceptable  companies, 
whereupon  the  brokers  requested  plaintiff,  by 
letter  addressed  to  its  home  office  in  Wisconsin, 
to  write  a  portion  of  the  insurance.  Plaintiff 
sent  to  the  brokers  a  blank  application  and  a 
blank  premium  note  and  a  policy  dated  in  Wis- 
consin, which  recited  that  the  application  was 
a  part  of  the  policy,  and  was  on  file  at  its  of- 
fice, and  the  brokers  sent  the  papers  to  defend- 
ant's office  in  Missouri.  Defendant  filled  out  the 
application  and  note  and  returned  them  to  the 
brokers,  who  sent  them  to  plaintiff.  Held,  that 
the  contract  of  insurance  was  executed  in  Wis- 
consin.— Seamans  v.  Knapp,  Stout  &  Co.  Com- 
pany, 61  N.  W.  757,  89  Wis.  171. 

[cl     (Wis.:   1S»5.) 

An  insurance  company  may,  within  the 
state  of  its  domicile,  make  valid  contracts  of  in- 
surance against  fire  on  property  situated  in  a 
sister  state,  without  regard  to  the  laws  of  the 
latter  state. — Seamans  v.  Knapp,  Stout  &  Co. 
Company,  61  N.  W.  757,  S9  Wis.  171. 


§  9. 


Sale  of  liquors. 


i  Iowa:    1804.) 

On  trial  for  selling  intoxicating  liquor 
it  appeared  that  defendant,  as  agent  of  a  liquor 
dealer  in  Minnesota,  had  taken  orders  for  liq- 
uor to  be  delivered  in  Iowa.  The  orders  were 
transmitted  to  such  dealer,  and,  if  approved, 
the  liquor  was  shipped,  defendant  collecting  the 
price.  Defendant  had  no  place  of  business  in 
Iowa,  and  had  no  interest  in  the  business  or  in 
the  liquor.  Held,  that  the  sales  took  place  in 
Minnesota,  and  that  the  court  properly  directed 
a  verdict  for  defendant. — State  v.  Colby  (Iowa) 
61  N.  W.  1S7. 

92  Iowa,  463. 

§   10.    Mortgages  and  securities  thereun- 
der, 
[a]     (Xel>.:    189S.) 

In  the  absence  of  evidence  explaining  the 
transaction,  it  is  presumed  that  the  payment  of 
the  proceeds  of  the  loan  and  the  delivery  of  the 
note  and  mortgage  were  contemporaneous,  and 
that  the  note  is  a  contract  of  the  state  where  the 
mortgage  was  executed,  though  it  appears  on  its 
face  to  have  been  executed  in  another  state  12 
days  previous  to  the  making  of  the  mortgage. — 
Stark  v.  Olsen  (Xeb.l  63  N.  W.  37. 
44  Neb.  64U. 


[b]     (S.  D.:    1S95.) 

A  deed  and  a  declaration  of  trust  were 
executed  in  the  state  of  Indiana,  under  the  laws 
of  which  the  transaction  was  void,  and  subse- 
quently a  new  deed  of  the  same  property  was 
executed  in  the  state  of  Illinois,  where  such  a 
transaction  was  legal,  and.  as  found  by  the  ref- 
eree, was  made  for  the  purpose  of  enabling  the 
grantee  to  give  a  good  title  to  the  land  described 
in  said  deed,  and  "did  not  change  the  legal  rela- 
tion of  the  parties,"  but  no  new  declaration  of 
trust  was  executed.  Held,  that  the  transaction 
in  the  state  of  Illinois  had  the  effect  to  legalize 
the  entire  transaction,  and  that  the  declaration 
of  trust  is  to  be  regarded  as  though  re-executed 
in  the  state  of  Illinois,  and  attached  to,  and  con- 
stituting a  part  of,  the  Illinois  transaction. — 
Commercial  Bank  v.  Jackson  (S.  D.)  63  N.  W. 
548. 

CONFUSION  OF  GOODS. 

Mingling  trust  and  private  funds,  following 
trust  property,  see  "Trusts,"  §  29. 

Mixing  grain,  rights  of  depositors  in  warehouse, 
see  "Warehousemen,"  §  3. 

[al     (Iowa;    1WI7.I 

It  is  not  a  mingling  of  goods  to  put  pota- 
toes into  one  end  of  a  trench  where  potatoes 
belonging  to  another  person  are  stored,  sepa- 
rated therefrom  by  a  partition  of  hay. — Scott  v. 
Schofield  (Iowa)  69  N.  W.  1127. 

[b]     (Minn.:    1895.) 

Where  the  owner  of  two  fields  of  wheat 
'  mortgaged  one  of  them,  and,  after  harvesting, 
placed   all   the   wheat   in   one   granary,    in   good 
faith,  and  sold  a  portion  thereof,  and  it  did  not 
:  appear  how  much  wheat  was  raised  on   either 
'  field,   the   mortgagee   could    not   recover   of   the 
purchaser  the  value  of  all   the  wheat  so   sold, 
i  since  it  is  presumed  that  the  amount  of  wheat 
raised  on  each   field  per  acre  was  the  same. — 
D.  M.   Osborne  &  Co.   v.  Cargill  Elevator  Co. 
(Minn.)  64  N.  W.  1135. 
62  Minn.  400. 
[e]     (Wis.:    ISO.-..) 

Plaintiff  sold  defendant  certain  standing 
timber,  retaining  title  until  the  payment  of  the 
purchase  price.  Defendant  cut  and  manufac- 
tured the  timber  into  lumber,  mixing  it  with 
lumber  manufactured  by  him  from  timber  cut 
on  other  tracts,  but  of  the  same  quality  and 
value.  Meld,  that  replevin  would  lie  to  recover, 
out  of  the  common  mass,  a  less  quantity  of  lum- 
ber than  thijt  contributed  from  plaintiff's  tim- 
ber—Bent  v.  Hoxie,  64  N.  W.  426,  90  Wis.  625. 


CONNECTING  LINES. 


See  "Carriers,"  §§  20-25. 


CONSIDERATION. 

Of  bills  and  notes,  see  "Negotiable  Instruments." 

§§  16,  17. 
Of  compromise,  see  "Compromise."  §  2. 
Of  contract,  see  "Contracts,"  §§  8-13. 
Of  deed,  see  "Deed,"  §  5. 
Of  guaranty,  see  "Guaranty."  §  4. 
Of  mortgage,  see  "Chattel  Mortgages,"  §§  14,  15; 

"Mortgages,"  §  12. 
Of  release,  see  "Release  and  Discharge,"  §  2. 

of  mortgage,  see  "Mortgages,"  §  41. 

Of  subscription,  see  "Subscriptions."  §  1. 

Of  suretyship,  see  "Principal  and  Surety,"  §  3. 


CONSOLIDATION. 

Of  actions,  see  "Action,"  §§  8,  9. 

Of  highway  districts,  see  "Highways,"  §  3. 
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CONSPIRACY. 

••\\  13, 

i 

I  "riiilii.ll    I  '   §  31. 

■  ■•Hi." 

§   1.    Criminal  conspiracy. 

i  Ulob.i    1807.)  . 

An   in  ■     char)  ii'  nta   wiih 

havh  ■  tJ 

Sense. — People  v. 
69  N.  \V.  734. 

§   2.    Civil  action. 
[a|     llowui    1805.) 

Where  the  contract  between  a  ra 
mpany  and  thi 

•  ire  it  to  stop  ii 
his   hotel    in   order   that   p  may   take 

their  meals  there,  ii  ■ 

;■  j  on  the  pari  of  i  he  company, 
i  such  proprietor,  for  it  i 
■  .       . ri  an  eating  house  a  sin  ■■  from 

■  ing   to   stup  its   trains   there    I  ir 
v.    Chicago,   M.   &   St.   P.   Ry. 
Co.  (Io\i    I  61    N.  W.  957. 
93  Iowa,  486. 

1 1>  I     down:    1807.) 

M.i  Iain's  Code,  S  5454,  provides  that  any 
corporation,  partnership,  or  individual  entering 
into  a  trust  or  combination  with  another  to  reg- 
ulate or  lix  the  price  of  oil,  lumber,  coal,  grain, 
provisions,   "or  any  other  commodity  or 
article  whatever,"  is  guilty  of  a  conspii 
defraud,  etc.     Held  to  apply  to 
panics  and  a  compact  to  charge  uniform  rates. 
— Beechley  v.  Mulville  (Iowa)  70  N.  W.  107. 
[cl     down;    ]SJ)7.) 

Where  a  compact  by  insurance  agents  to 
Cx  ra  .  on  breach  of  the 

for  the  taking  of  all  agencies  from  the  ol 
ing  agent,  a  member  cannot  recovei 
on  the  ground  of  conspiracy  to  injure  his  busi- 
ness, against  companies,  for  which  he  was 
agent,  under  contracts  permitting  them  to  re- 
voke the  agencies  at  will,  and  their  special 
agents,  none  of  whom  are  members  of  the 
compact,  because  they,  acting  together  to  en- 
force the  compact,  revoked  his  agencies,  etc., 
•  ni  liis  refusal  to  observe  its  terms,  though  the 
compact  was  unlawful,  anil  its  members  were 
guilty  of  a  conspiracy  to  defraud,  under  Mc- 
Clain's  Code,  §  5454.  —  Beechley  v.  Mulville 
(Iowa)  70  N.  W.  107. 


CONSTABLE. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  LAW. 

I.  IN  GENERAL,  §§  1-4. 
II.  DIVISION      OF      GOVERNMENTAL 
POWERS— WHO  TO  EXERCISE, 
§§  5-15. 

1.  As  Between  Legislative  and  Judicial 

Departments,  SS  5-7. 

2.  As  Between  Judicial  and  Executive 

Departments,  §  8. 
S.  Appointment   to   or   Removal    from 

Office,  '  9. 
4.  Delegation  of  Legislative  Powers,  §§ 

10-15. 


III.  LOCAL  AND  SPECIAL  I. A 

22. 
J.    i  Uunli 

:.  24. 

:;.   R     ,:      .    i 

IV,  MONOPOLIES  AM-  ritlVIl 

V.  RETROSPECTIVE    AND    BX    Pi 
i  TO  LAM 
VI,  OBI  l>:.\'l  H..\  OP  CONTRA)   I 

I 

VII.  •  RIGHTS, 

\  in.   ii  i:1!    i  RIAL,  if  :;7  39. 
ix.  i  'i  w.    J  mi  13, 

X.   POLICE  POWER,  H   II,   16. 

XI.  REG1  i   \i  in  E,   §5 

XUl.   IMPRISONMENT  FOB  DEBT,  (60. 
XIV.  MISCELLANEOUS  CASES,  sj  6]  -7'i. 

1  n   law  as  part  of  national  jurisprudence, 

■ 

lection  laws,  see  "Elections 
and  S  2. 
of  liquor  laws,  see  "Intoxicating  Liquors," 

si. 

Giving  full  faith  and  credit  to  judicial  proceed- 
ing- ee  "Judgment,"  8  76. 

Providi      i  public 

use,  see  "Eminent   Domain,"  §§  3,  4.  23   in. 

Repeal  of  statute  by  constitution,  see  "Stan 

i  nitional  question,  see  "Appeal," 

§§  178,  195. 

Ti  i   ts,  see  "Statutes,"  §§  10-11'. 

Uniform  operation  of  general  laws,  see  "Stat- 
utes." s  21. 

I.    IN  GENERAL. 

§    1.    Rights  not  guarantied  by  constitu- 
tion. 
(Minn.;     1806.) 

The  court  cannot  declare  an  act  In 
because  it  is  against   public  policy,  contrary  to 
the  spirit  of  the  constitution,   and   liable 

an  engine  of  oppression  and  a  vehicle  for 
the  corruption  of  justice. — Lommen  v.  Minne- 
apolis Gaslight  Co.  (Minn.)  US  X.  W.  53. 

§   2.    Constitutional  convention. 

(N.  TJ.;    1806.) 

The  will  of  the  legislature  that  a  particu- 
lar proposition  be  submitted  in  the  people  to  be 
voted  on  need  not  take  the  form  of  a  law: 
hence  a  joint  resolution  of  the  legislature  thai 
the   question   whether  a   constitutional   conven- 

,:i!l  be  held  shall  be  submitted  to  tli 
pie   is  effective.— State  v.  Dahl   (N.   D.,'   68   X. 
W.  -lis. 

§   3.    Amendments. 

(Minn.;    1N!K>.) 

The  amendment  of  the  constitution  pro- 
posed by  Gen.  Laws  1881,  c.  3,  prohibiting  spe- 
cial and  private  legislation  on  certain  subjects. 
did  not  take  effect  before  the  official  cam: 
the  vote  thereon. — City  of  Duluth  v.  Duluth  St. 
Ry.  Co.  (Minn.)  62  N.  W.  207. 
60  Minn.  178. 

Injunction   against  submission  of  amendment, 
see  "Injunction."  §  4. 

§  4.   Certifying  amendment  to  coun- 
ty auditors. 

(S.  D.:    1806.) 

Under  Laws  1891.  c.  57,  §  12.  providing 
that   "whenever  any   proposed   constitutio 
constitutional  amendment  or  other  question  is 
to  be  submitted   to  the  people  of  the  state  for 


309     (§  5) 


CONSTITUTIONAL  LAW,  II.  1-4. 


(§  10)     310 


popular  vote,  tin  si  i  n  rj  of  state  shall  *  *  * 
certify  the  sam«  to  th<  auditor  of  each  county 
in  the  state."  it  is  the  duly  of  the  secretary  to 
certify  a  question  directed  by  the  legislature  as 
in  whether  a  provision  oJ  the  constitution  shall 
be  repealed,  though  an  affirmative  answer  by 
the  people  would  not  affect  the  constitution.— 
State  v.  Thorson  (S.  D.)  6S  N.  W.  202. 


II.     DIVISION      OF      GOVERNMENTAL 
POWERS-WHO  TO  EXERCISE. 

Conferring  judicial  power  to  remove  officers,  see 
post,  S  9. 

Legislative  power  over  creation  and  organization 
of  bank,  necessity  of  submitting  question  to 
voters,  see  •'Banks  and  Banking,"  §  3. 

over  university,  see  "Colleges  and  Univer- 
sities." 

1.  AS  BETWEEN  LEGISLATIVE  AND  JTJ- 
DICIAL  DEPARTMENTS. 

Delegation  of  legislative  power  to  judge  or  court, 

see  post,  §  15. 
Divorce  by  legislature,  see  "Divorce,"  §  1. 

§   5.    Exercise   by   courts   of   duties   other 
than  judicial. 
(Minn.;    1896.) 

Assuming  the  powers  conferred  on  the 
probate  judge  by  Gen.  Laws  1895.  c.  156,  in 
relation  to  committing  inebriates,  to  be  merely 
ministerial,  the  act  is  nevertheless  unconsti- 
tutional, since  the  legislature  cannot  assign  to 
the  judiciary  duties  other  than  judicial. — Fore- 
man v.  Board  of  Com'rs  of  Hennepin  County 
(Minn.)  67  N.  W.  207. 
04  Minn.  371. 

§  6.   Exercise  of  legislative  power. 

[a]     (Xeb.;    1890.) 

It  is  not  within  the  power  of  a  court  to 
make  such  an  arrangement  for  the  business  in- 
tercourse of  common  carriers  as,  in  the  opinion 
of  such  court,  they  ought  to  make  for  them- 
selves, for  such  function  is  legislative,  rather 
than  judicial.— State  v.  Sioux  City,  O.  &  W.  R. 
Co.,    05  N.  W.  766,  46  Neb.  0S2. 

lb]     (S.  T>.:   1S90.) 

Courts  have  no  jurisdiction  to  prevent 
the  submission  to  the  people,  as  directed  by  the 
legislature,  of  a  question  involving  an  amend- 
ment to  the  constitution,  by  enjoining  the  sec- 
retary of  state  from  certifying  the  question  to 
the  county  auditors,  as  such  action  would  be 
an  unwarranted  interference  with  the  legisla- 
tive authority— State  v.  Thorson  (S.  D.)  6S  N. 
W.  202. 

Ic)     (Wis.;    1S9C.) 

_  Sank  &  B.  Ann.  St.  5S  854-866,  au- 
thorizing territory  of  a  town  containing  certain 
area  and  population  to  become  incorporated  as 
a  town  on  certain  steps  being  taken  by  the  In- 
habitants thereof,  and  on  certain  determinations 
by  the  court  and  subsequent  vote  of  the  inhabit- 
ants in  favor  thereof,  delegate  legislative  pow- 
er to  the  court,  in  violation  of  Const,  art.  4.  §§ 
1.  22,  and  Id.  art.  11,  §  3,  in  so  far  as  thi  y 
allow  the  court  to  determine  whether  the  lands 
embraced  in  the  petition  "ought  justly"  to  be 
included  in  the  village,  and  whether  the  inter- 
est of  the  inhabitants  will  be  promoted  1  y  such 
incorporation,  and  to  enlarge  or  diminish  the 
boundaries  of  the  proposed  village  "as  justice 
may  require."  Marshall,  J.,  dissenting. — In  re 
Village  of  North  Milwaukee  (Wis.)  67  N.  W. 
1033. 

93  Wis.  616. 

§  7.    Exercise  of  judicial  power  by  legis- 
lature. 
Ta]      (Minn.:    1895.) 

Senate  file  No.  052.  Sos«.  1895,  giving  a 
right  on  appeal  in  habeas  corpus  proceedings  to 


a  trial  de  novo  in  the  supreme  court,  so  far  as 
applicable  to  decisions  rendered  prior  to  its  pas- 
sage, is  unconstitutional. — State  v.  Flint  (Minn.) 
63  N.  W.  1113. 

61  Minn.  539. 
[b]     (S.  D.;    1S9n.) 

After  an  appeal  had  been  taken  from  a 
judgment  of  the  county  court  decreeing  that 
the  proceeds  of  a  policy  of  insurance  on  the  life 
ot  and  payable  to  the  estate  of  an  insolvent, 
who  had  died  intestate  leaving  a  wife  and  minor 
children,  were  assets  of  his  estate  for  the  par- 
tial payment  of  debits,  the  legislature  ei  ncted 

i  Laws  1895,  c.  SO)  that  the  avails  of  any  i . 

of  insurance  "heretofore  or  hereafter  issued 
upon  the  life  of  any  person,"  and  payable  to 
I  be  estate  of  the  insured,  etc.,  shall,  to  an 
amount  not  exceeding  $5,000.  inure  to  the  sep- 
arate use  of  the  widow  or  husband  or  minor 
children,  independently  of  the  creditors  of  de- 
ceased. //.  .;,  that  said  act  did  not  affect  the 
rights  of  creditors  under  said  judgment:  to 
hold  otherwise  would  deprive  unreversed  judg- 
ments of  the  element  of  conclusiveness,  in- 
trench upon  the  constitutional  principle  which 
ites  the  legislative  and  judicial  powers, 
and  in  effect  amount  to  a  reversal  of  a  judg- 
ment by  the  legislature. — Skinner  v.  Holt  (S. 
D.)  09  N.  W.  595. 


2.  AS  BETWEEN  JUDICIAL  AND  EXEC- 
UTIVE DEPARTMENTS. 

§   8.    Power  of  courts  over  executive   of- 
ficers, 
[al     (Minn.:    1897.) 

The  district  court  has  jurisdiction  of  the 
state  auditor  as  respects  the  control  and  disposi- 
tion of  a  deposit  made  by  an  insurance  com- 
pany for  the  benefit  of  policy  holders,  and  in 
which  the  state,  as  such,  has  no  interest.— Hayne 
v.  Metropolitan  Trust  Co.  (Minn.)  09  N.  W.  916. 
[b]     (Neb.;   1895.) 

The  power  conferred  on  the  governor  by 
Comp.  ;-t.  c.  40,  §  11,  to  remove  the  superin- 
tendent of  the  hospital  for  the  insane  at  Lincoln. 
being  an  administrative  function,  cannot  be  re- 
viewed by  the  courts.— State  v.  Hay  (Neb.)  63 
N.  W.  821. 

45  Neb.  321. 


3.  APPOINTMENT   TO   OR   REMOVAL 
FROM  OFFICE. 

§   9.    Power  to  remove. 
(Wis.:    IS!'.-.,  i 

The  power  to  remove  city  officers  for 
cause,  conferred  on  the  council  by  Superior 
City  (barter  (Laws  1891,  c.  124)  S  21,  is  mere- 
ly administrative,  and  such  section  is  not.  there- 
fore, unconstitutional,  as  a  grant  of  judicial 
powers  to  a  nonjudicial  body.— State  v.  Com- 
mon Council  of  City  of  Superior  (Wis.)  04  N. 
W.  304,  90  Wis.  612. 


4.  DELEGATION  OF  LEGISLATIVE  POW- 
ERS. 

To  board  of  health,  see  "Health,"  §  5. 

§    10.    Delegation   in  general, 
[a]     (Minn.:   189(5.) 

Gen.  St.  1894,  §  493.  known  as  the 
"Boiler  Inspector's  Act,"  is  not,  in  providing 
that  the  act  shall  not  apply  to  boilers  inspected 
by  insurance  companies  and  certified  by  their 
authorized   inspectors   to   be   sale,   an   improper 

I  ion  of  police  power.— State  v.  McM.ab.OD 
(Minn.)  OS  N.  W.  77. 

[I>]     (Minn.:    1W"M 

Gen.  Laws  1S85,  c.  170  fGerj.  St.  T-ii(. 
§  3813),  providing   for  the  dissolution  of  rade 
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nut  Invalid  aa  a  del- 
egation nt   legislative  power,  Bince  the  i 
ture  may  confer  a  power  without  designing  to 
enforce    its    exercise,    and    leave    the   qu 

»  in  i  her  it  shall  be  asi  timed  to  !"■  determi I 

i.v  thi  of  a  particular  district.    State  v. 

i  an.)  <;s  \.  w.  66 

|.|      illliin   ;     1807.) 

Making  the  taking  effect  <>f  an  net,  a-  to  a 
city,  contingent  on  a  i  ote  of  tl  i  tncil,  is 

not  a  delegation  of  legislative  power.— State   r. 
Sullivan  (Minn.)  69  N.   \V.    1094. 

§   11.    To  private  person. 
(Neb.  i    I80U.) 

The  preservation  of  fish  in  the  sti 
of  the  state  is  a  proper  function  of  govt  rnment, 
iiinl  cannot  be  surrendered  by  the  legislature  by 
granting  to  n  private  partj    the  right   to  main- 
tain a  dam   in  a   stream   withoul   tstructing 

fishways  around  it.— West   Point  Water  Power 
&   Land  Imp.  Co.  v.  State  (Neb.)  66  N.  W.  C. 

§    12.    To  insurance  commissioner, 
[nj     (Minn.)    1805.) 

Gen.  Laws  1889,  e.  217  (Gen.  St.  1894,  55 
3200-3202),  providing  for  the  preparation  by  the 
insurance  commissioner,  ami  the  adoption,  of  the 
"Minnesota  standard  policy,"  is  unconstitutional, 
because  it  attempts  to  delegate  legislative  |»,wcr 
to  the  insurance  commissioner.  —  Anderson  v. 
Manchester  Fire  Assur.  Co.  (Minn.)  03  N.  W. 
241. 

59  Minn.  182. 

ll»]     (Wis.:   is!ii;.i 

Laws  lS'Jl,  i.  195,  empowering  the  in- 
surance commissioner  to  adopt  a  printed  form, 
in  blank,  of  a  policy  of  fire  insurance,  together 
with  sueli  conditions  as  may  be  indorsed  there- 
on, which,  »s  near  as  the  same  can  be  made 
applicable,  shall  conform'to  the  type  and  form 
of  policy  adopted  by  another  state,  is  unconsti- 
tutional, as  a  delegation  of  legislative  power. — 
Dowling  v.  Lancashire  Ins.  Co.  (Wis.)  65  N. 
W.   738. 

92  Wis.  63. 

§    13.    To  park  commissioners. 
(Mich.;    ISOo.) 

An  act  establishing  park  commissioners, 
and  giving  them  power  to  determine  where  and 
of  what  material  sidewalks  aud  roadbeds  shall 
be  constructed,  is  not  a  delegation  of  legisla- 
tive power.— Turner  v.  City  of  Detroit  (Mich.) 
62  N.  W.  405. 

104  Mich.  326. 

§   14.    To  county  boards. 
(N.  E>.;    1805.1 

Laws  1S90,  c.  55,  authorizing  the  boards 
of  county  commissioners  to  fix  the  salary  of  state 
attorneys,  is  void  under  Const.  §  173.  requiring 
the  legislature  to  fix  the  compensation  of  county, 
township,  and  district  officers. — Doherty  v.  Ran- 
som County  (X.  D.)  63  N.  W.  148. 
5  N.  D.  1. 

§   15.    To  judge  or  court, 
(al     (Minn.:    1806.) 

Gen.  .St.  1894,  §  5979,  providing  that  the 
court  or  judge  allowing  a  writ  of  mandamus  shall 
direct  the  maimer  of  serving  the  same,  does  not 
delegate  legislative  powers  to  the  court  or  judge. 
—State  v.  Adams  Exp.  Co.  (Minn.)  68  X.  W. 
1 1 185. 

I  h  I      (Minn.;    180«.) 

That  part  of  Gen.  St.  1S94,  §  399  (providing 
for  a  summary  proceeding  against  carriers  which 
fail  to  obey  the  orders  of  the  railroad  and  ware- 
house commission),  which  provides  that  the  court 
may  direct  the  manner  in  which  notice  maj  be 
given  the  carrier  proceeded  against,  does  not  del- 
egate legislative  powers  to  the  judiciary. — State 
v.  Adams  Exp.  Co.  (Minn.)  68  N.  W.  1085. 


III.    LOCAL  AND  '.FECIAL  LAWS. 

For  assessment   or  collection  of  taxes,  see  post, 

Wh.i,    amendment    prohibiting   tukes  effect,   see 
.  5  3. 

1.  IX  GENERAL. 

§   16.    Validity. 
(Mlcn.i    isii.'i.i 

I  Oi     I   legislation  is  valid,  in  the  nhsence 

of  prohibition   in  the  titution,  it  not 

being  in   any  way   orohibited   bj    Const.    I'.   S. 

II      Messenger   v.   Teagaa    (Mich.)  64 

X.  W.    199;  Engel  v.  Donovan,  Id. 

§   17.    Wh.it    are   local   or   special   laws. 

[a]  c  Ml,, ii.:    1895.) 

Laws    1895,    c.    304,    provides    that    all 
iurors  in  every  county  shall   receive  tWO  dollars 
mi-  dav  for  attendance.     Held,  that  the 
that,   by   laws  in   force  prior  to  the  pi 
the  act,  that  sum   per  day   was   allowed  jorors 
ni  every  county  except  Ramsey,  wherein  a  spe- 
cial  law   governed,   and   that  the  act  heno 
fected   Ramsey  county  only,  did  not  render  the 
ai  i  spi      ii  legislation. — State  v.  Sullivan  (Minn.) 
64  N.  W  .  813. 

62   .Minn.  2S.",. 

[b]  (S.D.I    180U.) 

The  ferry  law.  since  it  was  applicable  to 
all  the  counties  in  which  there  are  rivers  re- 
ipiiring  ferries,  is  not  a  local  or  special  law, 
within  the  meaning  of  the  act  of  congress  of 
July  30.  lSSl'i,  prohibiting  territories  from  pass- 
ing special  or  local  laws  chartering  or  licensing 
ferries— Nixon  v.  Reid  (S.  D.)  67  N.  W.  57. 

[c]  (Wis.;    180«.) 

The  provision  of  Laws  1895,  c.  302 
(which,  by  its  terms,  applies  only  to  cities  of  the 
tirst  class,  and  therefore  only  to  Milwaukee). 
that  no  assessment  for  street  paving  shall  be 
declared  invalid  on  account  of  the  contract  there- 
for containing  a  provision  requiring  the  contract- 
or to  keep  the  pavement  in  repair,  is  unconsti- 
tutional, as  special  legislation,  in  so  far  as  it  in- 
cludes contracts  already  performed. — Bovd  v. 
City  of  Milwaukee  (Wis.)  66  N.  W.  603. 
92  Wis.  456. 

§18.    What    acts    are    within    constitu- 
tional prohibition, 
[a]     {Iowa;    1806.) 

Const,  art.  3,  §  30,  provides  that  the  legis- 
lature shall  not  pass  special  laws  in  certain 
enumerated  cases,  and  that  "in  all  cases  above 
enumerated,  and  in  all  other  eases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws  shall 
be  general  throughout  the  state."  Held,  that 
the  legislature  was  absolutely  prohibited  from 
passing  special  laws  in  the  enumerated  cases. — 
State  y.  Citv  of  Des  Moines  (Iowa)  65  X.  W. 
818. 

[bl     (Neb.:    1S!>6.> 

That  part  of  Act  1873  (Gen.  St.  p.  207). 
relating  to  building  and  loan  associations,  which 
exempts  such  associations  from  some  features 
of  the  general  interest  laws,  does  not  violate 
Const,  art.  3.  S  15,  prohibiting  the  passage  of 
local  or  special  laws  regulating  interest. — Liv- 
ingston Loan  &  Building  Ass'n  v.  Drummond 
(Neb.)  68  X.  W.  375. 

[c]      (S.  I>.;     1806.) 

The  ferry  law  is  not  in  conflict  with  the 
provisions  of  the  constitution  of  South  l>akota, 
prohibiting  the  legislature  from  enacting  any 
private  or  special  laws  authorizing  persons  to 
keep  ferries  across  streams  wholly  within  the 
state.— Nixon  v.  Reid  (S.  D.)  67  N.  W.  57. 

[rt]      (Wis.;     IsiiM!.) 

Laws  1S95,  c.  221,  providing  for  the  pro- 
tection of  tish.  and  making  different  regulations 
in  regard  thereto  for  the  different  waters  of  the 
state,  not  being  included  among  the  subjects  in 
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regard  to  which  the  legislature  is  prohibited  from 
passing   spei  i ; 1 1  laws,  is  uot  unconstitutional   as 
special     legislation.— Bittenhaus     v.     Johnston 
(Wis.)  66  N.  W.  805. 
92  Wis.  5S8. 


§   19. 


Acts  affecting  municipalities. 


[a]     (Iowa;    1896.) 

Act  23d  Gen.  Assem.  March  3.  1890.  pro- 
Tiding  for  the  extension  of  the  corporate  limits 
of  cities  having  a  certain  population  by  a  past 
state  census,  which  can  be  only  applicable  to 
one  citT,  is  special  legislation. — State  v.  City  of 
Des  Moines  (Iowa)  65  N.  W.  818. 

[u]    down:    1S96.) 

A  special  act  legalizing  a  levy  of  taxes  for 
school  purposes  made  by  the  directors  of  a  par- 
ticular district  after  the  expiration  of  the  time 
fixed  by  statute  does  not  violate  Const,  art.  3, 
§  30,  prohibiting  the  enactment  of  local  or  spe- 
cial laws  where  a  general  law  can  be  made  ap- 
plicable, etc.,  though  at  the  time  such  act  was 
passed  there  were  four  other  school  districts  in 
the  state  wherein  the  levies,  made  at  different 
times  from  those  sought  to  be  validated,  were 
invalid  for  like  reasons. — Chicago,  R.  I.  &  P. 
Ry.  Co.  v.  Independent  Dist.  of  Avoca  (Iowa) 

68  N.  W.  881;    Benjamin  v.  Same,  Id. 

[c]      (Minn.;    1895.) 

The  fact  that,  at  the  time  of  the  passage 
of  the  village  act  of  1891,  there  was  but  one  vil- 
lage having  the  population  specified  in  the  act 
to  which  the  act  could  apply,  did  not  render 
the  act  repugnant  to  Const,  art.  4.  §  33,  as 
amended,  and  section  34,  prohibiting  special  leg- 
islation.— In  re  Norton,  64  N.  W.  190.  61  Minn. 
542;  In  re  Northwestern  Loan  &  Investment 
Co.,  Id.;  State  v.  Judges  of  District  Court  of 
St.  Louis  County,  Id. 

£tl]     (Minn.:    1896.) 

Laws  1895,  c.  22S,  granting  charter  powers 
to  all  cities  of  a  certain  class,  to  take  effect  in 
each  city  only  on  the  adoption  of  the  same  by  it, 
contravenes  Const,  art.  4,  §  33,  providing  that 
the  legislature  shall  not  amend,  extend,  or  mod- 
ify any  existing  special  law,  since  all  the  charter 
powers  of  cities  of  said  class  are  contained  in 
special  laws,  and  are  necessarily  modified  by  said 
act— State  v.  Copeland  (Minn.)  09  X.  W.  27. 

[el     (Minn.:    1S96.) 

Laws  1S05.  c.  22S.  granting  charter  powers 
to  all  cities  of  a  certain  class,  to  take  effect  in 
each  city  only  on  the  adoption  of  the  same  by  it, 
contravenes  Const,  art.  4,  §§  33,  34,  prohibiting 
special  legislation  as  to  cities,  and  requiring  nil 
laws  as  to  the  same  to  be  uniform  in  operation 
throughout  the  state.— State  v.  Copeland  (Minn.) 

69  N.  W.  27. 

[f]  (Minn.;    1897.) 

Gen.  Laws  1895,  c.  229,  establishing  mu- 
nicipal courts,  is  not  an  act  regulating  the  af- 
fairs of  cities,  within  Const,  art.  4,  §  33,  prohib- 
iting special  legislation.  —  State  v.  Sullivan 
I  Minn.)  69  N.  W.  1094. 

[g]  (Wis.;    1895.) 

Laws  regulating  the  sale  of  liquors  are  not 
a  part  of  the  system  of  town  and  county  govern- 
ment, which  Const,  art.  4,  §  23,  requires  to  be  "as 
nearly  uniform  as  practicable";  and  hence  Laws 
1SS7.  c.  417,  requiring  each  city  or  town  in  Rock 
county  to  pay  .$50  for  each  liquor  license  granted 
by  it  into  the  county  treasury,  for  the  poor  fund, 
is  not  invalid  because  other  cities  and  towns  are 
allowed  to  dispose  of  the  license  money  without 
restriction.— Rock  County  v.  City  of  Edgerton 
(Wis.)  63  N.  W.  291. 

90  Wis.  2S8. 
[h]     (AVis.:    1896.) 

Laws  1893,  c.  310.  providing  for  assess- 
ments of  the  cost  of  repaving  streets,  which  is 
made  applicable  to  all  cities  having  a  population 
of  20.000  inhabitants,  is  not  unconstitutional,  as 
special  legislation. — Boyd  T.  City  of  Milwaukee 
(Wis.)  66  N.  W.  603. 

92  Wis.  456. 


§   20.    Conferring    corporate    powers    and 
privileges. 
Ca]     down:    1.897.) 

Act  April  10,  1894,  to  legalize  certain 
unexecuted  grading  contracts  made  by  the 
city  of  Des  Moines,  which  were  invalid  by 
reason  of  defects  in  the  notice  of  proposals 
for  bids,  is  a  valid  curative  act,  and  does  not 
contravene  Const,  art.  3,  §  30,  forbidding  the 
passage  of  local  or  special  laws  for  the  in- 
corporation of  cities  and  towns. — Windsor  v.  City 
of  Des  Moines  (Iowa)  70  N.  W.  214. 

[b]  (Minn.;    189.".) 

Sp.  Laws  1885.  c.  30,  amending  Sp.  Laws 
1881,  c.  40.  whereby  additional  territory  was 
taken  into  the  village  of  Wadena,  is  not  repug- 
nant to  Const,  art.  4,  §  33,  subds.  7,  9,  as  amend- 
ed, prohibiting  the  enactment  of  special  laws 
granting  corporate  powers  or  privileges,  except 
to  cities,  or  incorporating  towns  or  villages. — 
Village  of  Wadena  v.  Wiswell  (Minn.)  63  N.  W. 
1103. 

61  Minn.  465. 

[c]  (Minn.;    1S95.) 

Sp.  Laws  1891,  c.  175,  authorizing  the 
village  of  Winnebago  City  to  issue  bonds  for 
waterworks,  was  not  a  grant  of  "corporate  pow- 
ers or  privileges,"  within  the  meaning  of  Const. 
Amend.  1881,  subd.  7,  forbidding  a  grant  by  spe- 
cial law  of  such  privileges,  except  to  cities.— 
Brady  v.  Moulton  (Minn.)  63  N.  W.  489. 
61  Minn.  185. 

§   21.    Provisions  of  city  charter. 

(Wis.;   1S95.) 

The  charter  of  the  city  of  Fond  du  Lnc 
(Laws  1S83,  c.  152,  subc.  18,  §  1,  as  amended  by 
Laws  18S9,  c.  435,  §  3),  requiring  lot  owners 
to  keep  sidewalks  in  repair,  and  making  them 
liable,  on  certain  conditions,  for  injuries  caused 
by  defects  in  the  walks,  is  not  void  because  lim- 
ited to  lot  owners  in  such  city,  since,  at  the  time 
it  was  enacted,  the  constitution  did  not  require 
uniformity  in  city  charters. — McKibben  v. 
Amory,  62  N.  W.  416,  89  Wis.  607. 

§   22.    Compensation  of  officers. 

(S.  D.:   1895.) 

Laws  1S90,  c.  81,  §  10,  providing  that 
the  compensation  of  clerks  of  courts  in  counties 
having  a  population  of  10,000  or  under  shall  be 
$1,500,  and  in  counties  having  a  greater  popu- 
lation shall  be  ?2,000,  does  not  conflict  with 
Const,  art.  5,  §  34,  requiring  laws  relating  to 
courts  of  the  same  class  to  be  general  and  uni- 
form, or  Const,  art.  9,  §  6,  requiring  the  legis- 
lature to  provide  by  general  law  for  county, 
township,  and  district  officers,  and  to  prescribe 
the  duties  and  compensation  of  such  officers. — 
Minnehaha  County  v.  Thorne  (S.  D.)  01  N.  W. 
OSS. 

6  S.  D.  449. 


2.  LAYING    SPECIAL    BURDENS— CLASS 
LEGISLATION. 

§   23.    Special  burdens, 
la]     (Mich.:    1895.) 

The  legislature  may  grant  to  the  munici- 
pal authorities  the  power  to  take  the  lands  of  a 
particular  cemetery  association  under  the  right 
of  eminent  domain  by  a  special  act  which  does 
not  subject  other  similar  associations  to  the 
same  burden.  McGrath.  C.  J.,  dissenting.  — 
Woodmere  Cemetery  v.  Roulo  (Mich.)  62  N.  W. 
1010. 

104  Mich.  595. 
[lj]     (Mich.:    1895.) 

Const,  art.  15,  §  1,  prohibiting  the  forma- 
tion of  corporations  by  special  act,  does  not  pre- 
vent the  legislature  from  authorizing  condemna- 
tion of  the  land  of  a  certain  cemetery  corpora- 
tion without  so  providing  as  to  the  land  of  all 
such  corporations.  —  Woodmere  Cemetery  v. 
Roulo  (Mich.)  02  X.  W.  1010. 

104  Mich.  595. 
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$    84.    Class  legislation. 

I  II  I       I  Ml.   I,.;      I 

I  .i «  ■   1887,  A 
of  buildit 

,v   Loan  a  .  "ty  v. 

Billing  (Mich  l  G2  \.  W.  373. 

104  U 

1  ■•  I     (Mich.)    . 

"  How.  Ann.  St.  5  7717c.  providing  thai 

in  :i.  i 

lity,  i-j 

rional,    as   giving   special   advan- 

to  one  class  at  the  expense  of  another.— 

Circuit  Judge  (Mich.)  03  N. 

W.  97S. 

105  Mich.  664. 

[Cj      (Mich.;     1896.) 

a.    St.    §    1690zl,    requiring    em- 
ery v  proi  ided  with  bio1 

class  legisli  it  ap- 

■  i  i      ,  heels. — People   v. 

382. 

1)1  |      I  Mi  nil.;     IMIIi.l 

L894,  SS  2660,   2661,   allowing 

plaintiff  in  ejectment  lor  land  taken  by  a  rail- 

iany,    without    ..  tion,    for    its 

onable   attorney's   fees,   arc 

aal.    Cameron   v.    Chicago,   M.   it    St. 

P.   Ky.  Co.  (Minn.)  65  N.  W.  652. 

63  .Minn.  384. 
[c]     iMinii.:    1896.) 

Ben.  Laws  L893,  c.  124,  5  9,  as  amended 
•i.   Laws  1895,  c    II".    g  5,  making  it  mi- 
law  Hi]    for   any    person    io    consign    by   CO 

r    to    any    commission    merchant    or    sale 

t  any  elk,  moose,  caribou,  or  deer,  ur  any 

pari    thereof   except   the   head    and   skin,    is    not 

:  idslation.— State  v.  Chapel  (Minn.)  66  N. 

\V.    205. 

64  Minn.  130. 
Ifl     (Minn.:    1896.) 

Gen.  St.  1S94,  §  493,  known  as  the 
"Boiler  Inspector's  Act,"  provides  that  the 
"act  shall  not  apply  to  railroad  locomotives, 
nor  shall  engineers  employed  by  railroad  com- 
panies he  required  to  procure  licenses.  Nor 
shall  it  apply  to  boilers  inspected  by  insurance 
companies  and  certified  by  their  authorized  in- 
spectors to  he  safe."  Hehl.  that  the  act  ex- 
empts only  locomotive  engineers,  and  boilers 
inspected  by  insurance  companies  and  certified 
to  be  safe,  and  is  not  unconstitutional,  as  be- 
ing class  legislation.  —  State  v.  McMahon 
I  Minn. i  68  N.    W.  77. 

Is]     (Minn.;    1896.) 

Laws  1893,  c.  04  (Gen.  St  1894,  §§ 
7724  7729),  providing  for  the  erection  of  public 
grain  warehouses  and  grain  elevators  on  or 
near  the  right  of  way  of  railroads  by  any  per- 
son desirous  of  operating  the  same,  ami  for 
the  condemnation  of  a  site  therefor,  is  not  un- 
constitutional as  being  class  legislation,  in  that 
it  limits  the  site  to  the  right  of  way  of  a  rail- 
road company.-  Stewart  v.  Great  Northern  Ky. 
Co.   lMiu.ii.)  68  X.   W.  20S. 

Mil     O'.inn.:    1896.) 

Ccn.  Laws  1895,  c.  328,  providing  for 
struck  juries,  is  not  objectionable  as  being  class 
legislation;  the  fact  that  only  a  limited  number 
of  persons  can  take  advantage  of  its  provisions, 
because  of  the  expense  uecessary  to  the  striking 
of  a  jury,  not  rendering  it  invalid. — Lornmeu  v. 
Minneapolis  Gaslight  Co.  (Minn.)  OS  X.  W.  :.:'.. 


3.  RIGHT  TO   EQUAL   PROTECTION    OF 
THE  LAW. 

§   25.    'When  infringed. 
(Minn.:    1896.) 

Laws  1895,  c.  221,  providing  for  the  pro- 
tection of  fish,  and  making  different  regulations 


o  for  the  dl 

II    sllllUJ,,,, 

law  which  shall  den  • 

■i  the  I.,  in-  Bi  J 


IV.    MONOPOLIES    AND    PRIVILEGES. 

"Municipal   '  .s,"   § 

§   26.    Granting;  special  privileges. 
[a]     i  Vcii. :    L895.) 

Act   i  An   1SS7,  bocoi 

iug  cite 
ing  for  a  board  of  tin 

castinj 

repugnant  to   Bill  of   ' 
■ 

cial  or  exi 
privilege,     immunity,     or  te     v. 

64   X.   W.  348,  45  Neb.  724. 

[I>1    i  N.I,.:    1896.) 

Thai   part  of  Aci  n.  St.  p.   207). 

relating  to  building  an  ..oiis,  which 

exempt  from    some    features 

of   the   general   interest    laws,   does   not    v. 

15,    prohibiting  the   legislative 
pecial    privilege,    immunity,    or 
lise. — Livingston    Loan    &    Build 
v.  Drummond  (Neb.)  68  X.  W.  375. 

|o|      (\.  II. ;    1S96.) 

romp.   Laws,   §§  1361-1369,  authorizing 

boards  of  county  commissioners  of  the  Be 
counties  of  the  state  to  grant  exclusive   ferrj 
franchises  for  a  period  of  years  to  the  hif 
bidder  therefor,  is  not  repugnant  to  Const. 
which  declares  that  no  privileges  or  immuniti  s 
shall  be  granted  to  any  citizen  or  class  of  citi- 
zens which  shall  not  be  granted   to  all  cit 
on  the  same  terms.— Patterson  v.  Wullinaiin  (X. 
1>.)  07  X.  W.  1040. 
5  N.  D.  608. 

Id]      (S.  D.;    1896.) 

Comp.  Laws.  §§  131)1-1309.  providing  for 
granting  ferry  licenses,  are  not  invalid,  as  being 
in  •  onflict  with  section  1889 

of  the  territory  of  Dakota,  which  prohibits  the 
territories  from  granting  private  charters  or 
special    privileges,    said    ferry    law    having    been 

I8l        end  acauiesced   in    by   o  - 
for  over  25  years.— Nixon  v.  Reid  (S.  D.)  07  N. 
AY.  57. 


V.  RETROSPECTIVE  AND  EX  POST 
FACTO  LAWS. 

Retrospective  effect  of  statutes,  see  "Statutes," 
SS  22,  23. 

§  27.    Ratification   and    enrative   acts. 

[n]     (S.  D.:    1S96.) 

Laws  1S95,  c.  89,  declaring  that  the  avails 
of  a  life  policy  "heretofore  or  hereafter"  issued 
payable  to  the  estate  of  insured,  etc..  shall,  to 
.out  of  $5,000.  inure  to  the  separate  use 
of  the  widow  or  husband  or  minor  children,  in- 
dependently of  the  creditors  of  deceased,  is  void 
so  far  as  it  concerns  antecedent  transactions. — 
Skinner  v.  Holt  (S.  D.)  69  X.  W.  595. 

lb]     (Wis.;    189S.) 

The  provision  of  Laws  1893,  c.  270,  val- 
idating all  .  bonds  previously  filed  by 

th urt  commissioners,  was  within  the  power 

of  the  legislature,  though  a  previous  statu 
quired  an  indorsement  by  the  commissioners  of 
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their  approval  ou  such  bonds. — Johuson  v.  Hill 
(Wis.)  G2  X.  W.  030. 
90  Wis.  19. 
[c]     (Wis.:    1S9S.) 

The  provision  of  r.:nv^  1893,  c.  276.  vali- 
dating all  assignees'  bonds  previously  filed  by  the 
commissioners,  was  within  the  power  of 
the  legislature.  Johuson  v.  Hill  (1S95)  02  N.  W. 
930,  followed.— Freiberg  v.  Singer,  63  N.  W. 
754,  90  Wis.  608. 

$   28.    Ex  post  facto  laws. 

[al     (Midi.:    1890.) 

Laws  1S93,  Act  No.  118,  §  33,  provides  that 
convicts  who  shall  have  no  infractions  of  the 
rules  of  the  prison  against  them  shall  be  en- 
titled to  a  reduction  from  their  sentences  accord- 
ing to  a  certain  scale,  with  a  proviso  that  a  con- 
vi't  who  shall  be  serving  a  second  term  in  said 
prison  shall  be  entitled  to  a  less  favorable  re- 
duction. Held,  that  such  act  is  not  ex  post 
facto  as  to  an  offense  committed  alter  its  pas- 
sage by  one  who  had  completed  a  term  in  the 
prison  before  it  took  effect. — In  re  Miller  (Mich.) 
68  N.  W.  990. 

[b]     (S.  D.:    1R9G.) 

Laws  1S93,  c  21,  changing  the  method 
of  enforcing  the  liability  of  the  father  of  a  bas- 
tard, is  not  an  ex  post  facto  law  as  applied  to  a 
defendant  whose  intercourse  with  the  com- 
plaining  witness  was  had  before  the  passage  of 
the-  act.  State  v.  Bunker  (1895)  65  N.  W.  33, 
followed.— State  v.  Hughes,  66  N.  W.  1076. 


VI.    OBLIGATION   OF   CONTRACTS. 

Estoppel  to  raise  question,  see  "Estoppel,"  §  12. 

§   29.    In  general. 

[a]  (Mich.;    1895.) 

Act  No.  388,  Local  Acts  1S89,  providing 
for  the  construction  of  a  boulevard,  not  exempt- 
ing abutting  landowners  from  liability  for  the 
construction  of  sidewalks  thereon,  Act  No.  415, 
Local  Laws  1893.  providing  for  the  construction 
of  sidewalks  at  the  expense  of  the  abutting 
owners,  does  njt  impair  the  contract  resulting: 
from  condemnation  proceedings  to  acquire  land 
for   the   boulevard.— Turner   v.   City   of   Detroit 

I  Mich.)  62  N.  W.  405. 

[b]  (Neb.;   1806.) 

An  ordinance  requiring  the  reconstruction 
by  two  railroad  companies  of  specific  portions 
of  a  viaduct  previously  erected  by  them  jointly 
with  the  city  does  not  violate  prior  contract  ob- 
ligations.—Chicago,  B.  &  Q.  R.  Co.  v.  State 
(Xeb.)  66  N.  W.  024. 
47  Neb.  549. 

S   30.    What  contracts  are  protected, 
la]     (Neb.:    1895.) 

Ait  1Si9  and  leases  of  school  lands  made 
then  under  provide  that  five  years  from  the 
date  of  the  lease,  and  every  five  years  there- 
after, the  laud  shall  be  appraised  by  three  per- 
sons, one  to  be  appointed  by  the  county  clerk, 
one  by  the  lessee,  and  the  third  by  the  other 
two,  and  that  .'he  valuation  so  made  shall  be 
the  basis  of  rental  for  the  five  years  succeeding. 

I I  rid,  that  Act  18S3,  attempting  to  deprive  the 
lessee  of  the  right  of  selecting  an  appraiser,  is 
invalid  as  to  then  existing  leases.  —  State  v. 
Thayer,  04  X.  W.  Tim,  10  Xeb.  137. 

lb]     (Neb.;    1S06.) 

Assuming  that  Act  1891  (Comp.  St.  c. 
16,  §§  148a-148r),  prescribing  conditions  pre- 
cedent to  the  transaction  of  business  in  Ne- 
braska by  foreign  corporations,  declares  illegal 
contracts  of  noncomplying  corporations,  it  is,  as 
to  agreements  existing  at  the  time  of  its  enact- 
ment,  unconstitutional,  as  impairing  contractual 
obligations — American  Building  &  Loan  Ass'n 
v.  Rainbolt  (Neb.)  07  X.  W.  493. 
4£  Xeb.  434. 


fc]     (Xeb.;    1896.) 

Act  March  31,  18S7  (Laws  1S87,  p.  29), 
amending  Act  March  1.  1*79.  §  09,  so  as  to  au- 
thorize a  levy  by  cities,  not  exceeding  seven 
mills,  to  pay  tor  water  supplied  under  contract, 
applies  only  to  contracts  thereafter  made,  since 
otherwise  it  would  impair  the  obligation  of  con- 
ns to  pre-existing  contracts. — State  v.  City 
of  Kearney  (Neb.)  OS  N.  W.  533. 

§31.    Laivs    affecting;    remedies    on    con- 
tracts. 

[a]  (Iowa;    1S96.) 

The  retroactive  provision  in  a  law  giving 
exemptions  cannot  avail  in  a  garnishment  pro- 
ceeding instituted  before  the  ol  the  law, 
being  a  violation  of  the  constitutional  provision 
that  no  state  shall  pass  any  law  impairing  the 
obligations  of  contracts.  —  Willard  v.  Sturm 
(Ion  a)  65  X.  W.  S47. 

[b]  (Mich.;    189<>.) 

Pub.  Acts  1889,  No.  149.  authorizing  an 
attachment  on  a  claim  not  due.  does  not  contra- 
vene Const,  art.  4,  s  43,  providing  that  the 
lature  shall  pass  no  bill  of  attainder,  es  posl 
law,  or  law  impairing  the  obligation  of  contracts. 
— Mosher  v.  Bay  Circuit  Judge  (Midi.)  60  N.  W. 
384. 

[c]  (Mich.;    1897.) 

The  assessing  of  taxes,  the  creation  of  a 
lien,  and  its  enforcement  for  delinquency,  do 
not  raise  a  contract  relation  between  the  state 
and  the  owner  of  the  land;  and,  being  in  in- 
vituin,  the  law  affecting  the  remedy  is  in  such 
cases  subject  to  amendment,  even  though  the 
time  fixed  for  the  sale  or  redemption  be 
shortened. — Muirhead  v.  Sands  (Mich.)  69  N. 
W.  S26. 
[<1J     (Minn.;    1895.) 

Prior  to  1S89,  the  homestead  of  the  debt- 
or, on  his  decease,  became  assets  for  the  pay- 
ment of  his  debts,  subject  only  to  the  home- 
stead rights  of  his  widow  and  his  minor  chil- 
dren. Held,  that  Prob.  Code  1SS9,  providing 
that  the  homestead  of  a  decedent  shall  descend 
to  his  heirs  generally,  free  from  all  debts  on  the 
estate  of  decedent,  is  invalid  as  to  contracts 
made  before  its  enactment,  as  impairing  the  ob- 
ligation of  contracts.— Dunn  v.  Stevens,  64  N. 
W.  924,  62  Minn.  3S0;  Id.,  05  N.  W.  348,  62 
Minn.  380. 


VII.    VESTED    RIGHTS. 

Of  beneficiary  in  mutual  policy,  see  "Insurance," 
§  103. 

§  32.    Under  contract  -with   city. 

(Mich.;    1S9B.) 

Where  a  city  council,  by  contract  in  writing, 
grants  to  an  individual  the  right  to  lay  a  sewer 
(for  which  there  is  great  need)  in  certain  streets, 
and  to  connect  the  same  with  the  premises  of 
such  adjoining  lot  owners  as  may  contract  with 
him  therefor,  the  work  to  be  done  under  the  su- 
pervision of  the  city,  but  at  the  expense  and  for 
the  profit  of  the  grantee,  the  latter  acquires  a 
vested  right,  which  cannot  be  revoked  by  the  city. 
—Stevens  v.  City  of  Muskegon  (Mich.)  69  N.  W. 


§   33.    Of  chattel  mortgagee. 

(N.  D.;    I  Stir,.) 

Laws  1*90.  c.  SS.  §  2.  making  tin;  lien 
for  labor  or  materials  furnished  in  repairing  a 
threshing  engin«  superior  to  mortgage  liens, 
prior  in  date  and  created  after  the  passage  of 
the  act,  if  the  lien  is  filed  within  the  time  pre- 
scribed, is  constitutional.— Garr  v.  Clements  (N, 
D.)  02  X.  W.  C40. 
4  N.  D.  559. 

§   34:.    Of  garnishee  plaintiff. 
(Wis.:    1S!>.-,.. 

Tl t    that   between   the  filing  of  the 

bond  of  an  assignee  for  creditors,  and  the  pas- 
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sage  of  Laws  1893,  c,  276,  curing  de 

1 1  in  ihee    proci  ■     Ben  t*d    ! 

rights 

which  the  legisli -      ou  igate. — Frei- 

berg v.  Singer  (Wis.)  63  -V  U 
90  \\  is,  608. 

§  35.  Of  creditor  attaching  property 
fraudulently  transferred. 

(N.  D.|    1807.) 

Where,  al  the  time  of  a  sale  of  pci 
ami  attachment   thereof  as  the  vendor's  prop- 

the  law  in 
delivery  and  change  of  possession,  conclusively 

fraudulent,   the   attaching   creditor  obtai 1   a 

:  right,  which  was  not   takes  away  by  a 
luenl   aci   pending  attachment,  converting 
such   conclusive  presumption  into  a  rebuttable 
one.— Conrad  v.  Smith  (X.  D.)  rt)  -V  W. 

§  30.  Minority  representation  in  man- 
agement of  corporation — Rights 
of   corporation. 

(Mich.;    is:t7.) 

How.  Ami.  St.  §  4885a.  providing  for  the 
representation  of  the  minority  stockholders  in 
the  directory  of  corporations,  by  authorizing 
the  cumulation  of  their  votes  in  the  election  of 
directors,  is  constitutional,  as  applied  to  a  life 
insurance  company  organized  under  the  general 
act  of  March  30,  1809  (How.  Ann.  St.  p.  1072), 
though  changing  the  method  of  election  pre- 
i  bj  iis  articles  of  association,  the  right 
in  alter,  amend,  or  repeal  any  law  under  which 
corporations  may  be  formed  being  reserved  to 
the  legislature  by  the  constitution  of  1850,  un- 
der which  such  statute  was  enacted,  and  the 
act  in  Question  not  being  one  which  operates  to 
deprive  the  corporation  of  any  substantial  right. 
—Attorney  General  v.  Looker  (Mich.)  09  N. 
W.  929. 


VIII.    JURY  TRIAL. 

Right  to  demand  or  refuse  jury  trial,  see  "Jury," 
g§  23  29. 

S   37.    When  right  infringed. 

in]     (Minn.;    1S»(».) 

Laws  1895,  c.  320.  which  provides  that 
where  a  party  was  entitled  on  the  trial  to 
have  a  verdict  directed  in  his  favor,  and  duly 
moved  for  the  same,  the  court  may,  on  a  mo- 
tion for  a  new  trial,  or  on  an  appeal  in  such 
motion,  order  judgment  in  his  favor  notwith- 
standing the  verdict,  is  not  unconstitutional  as 
denying  the  right  of  trial  by  jury.— Kernan  v. 
St.  Paul  City  Ry.  Co.  (Minn.)  67  N.  W.  71. 
64  Mil, n.  oil'. 

[b]     (Minn.;    1806.1 

Gen.  Laws  1S95.  c.  32S.  providing  for 
struck  juries  on  application  of  either  party,  is 
not  in  conflict  with  the  constitutional  provision 
that  the  right  to  trial  by  jury  shall  be  inviolate. 
— tiommen  v.  Minneapolis  Gaslight  Co.  (Minn.) 
68  X.  W.  53. 

§  38.   In  contempt  proceedings. 
(N.  n.:   1  *!>.-..> 

Oue  charged  with  contempt  of  court  un- 
der Laws  1890,  c.  110.  §  13.  relating  to  liquor 
nuisances,  and  to  contempts  of  court  for  vio- 
lating injunctional  orders  in  actions  to  abate 
the  same,  is  not  entitled  to  have  the  charge 
tried  by  a  jury. — State  v.  Markuson  (X.  D.)  64 
X.  W.  '934. 

5  X.  D.  147. 

§   39.    In  criminal  cases. 

(S.  D.:    1806.) 

The  charter  of  the  city  of  Watertown 
(sections  25,  27),  authorizing  a  police  just 

try  eertain  cases  for  violation  of  ordinance  with- 
out a  jury,  and  allowing  an  appeal  in  such  eases 
only  when  imprisonment  exceeding  10  days  or  a 


fine   exceeding   $20   i*    lm| 

art.  6,  f  o.  declaring  and  i  Ktending  the  right  ,,f 

I 

tin-  ami  introi ersy,  ami  section  7.  di 

ing  tin-  righl  0,  i  imparl  in  I 

criminal  prosecutions.-  Belatti  v.  Pierce  (8   l>  I 

i.O  X.    \V.    L088. 


IX.    DUE  PROCESS  OF  LAW. 

hi  or  enforcement   of  taxes,  see  post,   f 
r.r. 


§   40.    What  constitutes. 
(Neb. i    ivnii.i 

"Due  pi ss  of  law"  does  not  necessarily 

imply  a  hearing,  by  one  whose  property  is  taken 
for  public  use,  according  to  tie-  established  prac- 
tice i!'  ts,  but  is  satisfied  whenever  an 
unity  is  mi'  invoke  the  equal  pro- 
tection of  tie-  law  by  judicial  proceeding 
propria!, •  for  the  purpose.  Chicago,  11.  ic  <>.  1;. 
i'ii.  v.  Si. it,-  (Neb.)  66  X.  \V.  024. 
47  Neb.  549. 

§  41.    Deprivation   of   propert7. 

(a)  (Mich.;    ls!>.-.., 

How.  St.  §  2300.  relating  to  limited  part- 
nerships,     and      providing     that,      if     execution 
against  the  association  is  returned  nnsati 
execution   may   be   issued   against   members   to 

ii stent  of  their  unpaid  subscriptions,  provid- 

i-l  "that  no  such  execution  shall  issue  against 

aember  except  upon  an  order  of  court  or 

of  a    judge   Of   the    court    in    which    action"    has 

instituted,    "and    tie-    said    curt    or 
may  compel  the  production  of  the  books  of  the 
"  and  "ascertain  the  truth  in  regard 
i.  and  may  order  the  execution  to  issu 
cordingly,"  does  not  violate  Const.  U.  S.  An 
1  I,  an  I  Const.  Mich.  art.  6,  §  32,  providing  that 
no  person  shall  be  deprived  of  properly  without 
"due  process  of  law."— Rouse.  Hazard  &  Co.  v. 
Donovan  (Mich.)  (ili  X.  W.  359. 

104  Mich.  234. 

[b]  (Mich.  |    1805.) 

Act  March  15,  1895,  amending  the  Detroit 
city  charter,  providing  that  the  city  treasurer 
place  a  certain  sum  at  the  disposal  of  tin-  board  of 
health  for  the  remainder  of  that  year,  to  be  re- 
placed by  liquor  taxes  as  paid  in,  is  not  depriving 
the  city  of  its  property  without  due  process  of 
law,  in  violation  of  Const.  U.  S.  art.  14,  §  1. — 
Davock  v.  Moore  (Mich.)  63  N.  W.  424. 

105  Mich.  120. 

[C]      (Minn.;    1805.) 

Gen.  St.  1894,  §  5164,  authorizing  a  fa- 
ther to  maintain  an  action  in  his  own  name  for 
injury  to  his  minor  child,  does  not.  either  as  to 
the  child  or  the  defendant  in  an  action,  violate 
Const.  U.  S.  Amend.  14.  providing  that  proper- 
ty shall  not  be  taken  without  due  process  of  law. 
— Lathrop  v.  Sclmtte  (Minn.)  63  N.  W.  493. 
61  Minn.  196. 

[d]  (Minn.;    189G.) 

Gen.  Laws  1S93,  c.  124,  §  9,  as  amended 
by  Gen.  Laws  1S95,  c.  115,  §  5,  making  it  un- 
lawful for  any  person  to  consign  by  common  car- 
rier to  any  commission  merchant  or  sale  market 
any  elk,  moose,  ca.iboa,  or  deer,  or  am  , 
of  except  the  head  or  skin,  is  not  invalid  as 
depriving  persons  of  property  without  due  pro- 
cess of  law.— State  v.  Chapel  (Minn.)  00  X.  W. 
205. 

64  Minn.  130. 

[e]  (Minn.;    1806.) 

Laws  1S95,  c.  249,  providing  for  the  lo- 
cation of  section  and  quarter  section  corners  by 
ounty  surveyor  on  the  application  of  the 
resilient  owners  of  the  section,  is  unconstitu- 
tional, for  the  reason  that  it  deprives  the  hind- 
owners  of  their  property  without  due  process  of 
law. — Davis  v.  Board  of  Com'rs  of  St.  Louis 
County  (Minn.)  07  X.  W.  997. 


321     (§  41) 


CONSTITUTIONAL  LAW,  IX.,  X. 


(§  43)     322 


[fl     (Minn.:    1896/)  .     , 

Gen.  St.  1894,  §  5164,  authorizing  a  father 
to  sue  for  injuries  to  his  child,  is  not  unconsti- 
tutional in  failing  to  prescribe  due  process  of 
law,  on  the  ground  that  the  infant,  not  being  a 
party  to  the  suit,  is  not  bound  by  the  judgment. 

Hess   v.   Adamant   Manuf'g  Co.   of  America 
(Minn.)  68  N.  W.  774. 

|;;l      (Minn.:    1897.) 

Gen.  St.  1S04.  §  5165,  providing  that  when 
a  husband  has  deserted  his  family  the  wife  may 
prosecute  or  defend  in  his  name  any  action 
which  he  might  have  prosecuted  or  defended, 
does  not  deprive  the  husband  of  his  property 
without  due  process  of  law.— Allen  v.  Minne- 
sota Loan  &  Trust  Co.   (Minn.)  70  N.  W.  800. 

[h]     (Neb.;    1895.1 

Comp.  St.  c.  32,  §  15.  providing  a  penalty 
for  the  refusal  of  the  mortgagee  to  discharge  a 
chattel  mortgage  which  lias  been  paid,  does  not 
deprive  the  owner  of  his  property  without  due 
process  of  law,  within  Const,  art.  1,  §  3. — Clear- 
water Bank  v.  Kurkonski  (Neb.)  63  N.  W.  133. 
45  Neb.  1. 

[J]     (»!>.:    1S95.) 

Act  March  26,  1895,  relating  to  irrigation 
districts,  provides  that,  when  bonds  are  author- 
ized by  a  vote,  application  may  be  made  to  the 
district  court  for  an  order  affirming  the  proceed- 
ings  relating  thereto;  that  notice  of  the  hearing 
shall  be  published;  that  any  person  interested 
may  resist  the  application;  and  that  the  court 
may  determine  all  questions  as  to  the  organiza- 
tion of  the  district  and  the  issuance  of  bonds. 
II <lil,  that  the  act  does  not  contemplate  the  tak- 
ing of  property  without  due  process  of  law  by 
taxation  of  real  estate  in  the  district  to  pay 
bonds  issued  bv  it. — Board  of  Directors  of  Al- 
falfa Irrigation  Dist.  v.  Collins,  64  N.  W.  1086, 
46  Neb.  411. 

[j]     (Neb.;   1S9G.) 

Laws  1893,  c.  11,  requiring  railroad  com- 
panies without  the  right  of  judicial  investiga- 
tion to  carry  freights  over  longer  lines  for  the 
same  rates  imposed  by  any  railroad  company 
for  hauling  the  same  freight  between  the  same 
points  by  a  shorter  line,  however  great  the  dis- 
parity in  the  hauls,  is  in  conflict  with  the  four- 
teenth amendment  of  the  federal  constitution. — 
State  v.  Sioux  City.  O.  &  W.  R.  Co.  (Neb.)  65 
N.  W.  766.  46  Neb.  682. 

[Ul     (Neb.;    1896.) 

Code  Civ.  Proc.  5§  985.  1017,  denying  ap- 
peals from  judgments  of  justices  of  the  peace 
where  the  amount  claimed  does  not  exceed  $20, 
do  not  violate  Bill  of  Rights,  §  3,  prohibiting 
the  taking  of  private  property  without  due  pro- 
cess  of  law. — Chicago,  B.  &  Q.  R.  Co.  v.  Head- 
rick  (Neb.)  68  N.  W.  489. 

[1]      (\<-l>.;    1897.) 

An  order  of  the  state  board  of  transporta- 
tion, tinder  Act  March  31,  1887,  requiring  a 
railroad  company  to  give  a  portion  of  its  right 
of  way  for  an  elevator,  contemplates  the  tak- 
ing of  property  for  private  use  without  com- 
pensation, and  is  void  under  Const.  U.  S. 
Amend.  14— Chicago,  B.  &  Q.  R.  Co.  v.  State 
(Neb.)  69  N.  W.  955. 

[ml     (S.  D.;    1896.) 

A  special  act  authorizing  a  husband,  as 
administrator  of  his  wife's  estate,  to  sell  land 
which  he  and  his  children  inherited  from  her, 
where  there  are  no  debts  to  be  paid,  or  any  ben- 
efit to  the  heirs  to  be  derived  therefrom,  was 
invalid,  as  it  permitted  the  taking  of  property 
without  due  process  of  law. — Johnson  v.  Brauch 
(S.  D.)  68  N.  W.  173. 

[n]     (Wis.:    1896.) 

Laws  1S95,  c.  221,  providing  for  the  pro- 
teetion  of  fish,  and  authorizing  the  game  war- 
dens  to  seize  and  destroy  any  nets  found  in  the 
wateis  of  the  state  in  violation  of   the   law.   is 

not   unconstitutional   as  depriving  tl wner  of 

the  nets  of  his  property  without  due  process  of 
4  N.W.DIG.-ll 


law—  Bitteuhaus  v.  Johnston  (Wis.)  66  N.  W. 

Mlo. 

92  Wis.  5S8. 
[o]     (Wis.;    1896.) 

The  stale  has  no  power  to  arbitrarily 
destroy  the  rights  of  a  riparian  owner  on  a  navi- 
gable lake  without  his  consent,  and  without 
compensation  and  due  process  of  law,  for  the 
so'.o  purpose  of  benefiting  some  other  riparian 
owner,  or  for  any  other  merely  private  purpose; 
and  hence  Laws  1891,  c.  202,  conveying  and 
relinquishing  to  one  R.,  his  heirs  and  assigns,  all 
its  right,  title,  and  interest  in  and  to  all  lands 
lying  within  the  limits  of  Muskego  Lake,  and 
authorizing  the  drainage  of  such  lake  without 
the  consent  of  riparian  owners,  is  void. — Priewe 
v.  Wisconsin  State  Land  &  Improvement  Co. 
(Wis.)  67  N.  W.  918. 

93  Wis.  534. 

§   42.   Requirement  of  notice. 

[a]  (Minn.;    189.-.) 

Though  the  log-lien  law  of  18i6  (Gen. 
St.  1894,  §S  2451-2465)  does  not  require  notice 
of  a  suit  to  enforce  a  laborer's  hen  to  be  served 
on  the  owner  of  the  logs  when  he  is  not  the  per- 
son primarily  liable  to  the  laborers,  it  is  not 
unconstitutional,  as  depriving  one  of  his  prop- 
erty without  due  process  of  law,  because  such 
owner  is  given  an  opportunity  to  intervene; 
and,  if  he  does  not  do  so,  the  judgment  estab- 
lishing the  lien  is  not  conclusive  against  him  in 
a  subsequent  action  to  recover  the  logs.— Brown 
v.  Markham  (Minn.)  62  JN.   VV.  123. 

60  Minn.  233. 

[b]  (Minn.;    189.-.) 

Gen.  St.  1894,  §  4749,  in  providing  that, 
where  a  decree  of  distribution  was  made  with- 
out notice,  a  party  interested  may  have  a  new 
decree  entered,  assigning  real  estate  to  him,  on 
published  notice  only,  is  unconstitutional  as  to 
persons  residing  in  the  state,  notice  by  publica- 
tion not  being  due  process  of  law  as  to  them. — 
McNamara  v.  Casserly  (Minn.)  63  N.  W.  8S0. 

61  Minn.  335. 

§  43.    Assessments     for     local     improve- 
ments. 

[a]  (Iowa;    1897.) 

Code,  §  478,  authorizing  a  personal  judg- 
ment against  a  property  owner  for  the  amount 
of  a  special  assessment  for  street  improvements, 
is  not  unconstitutional,  as  depriving  him  of  his 
property  without  due  process  of  law,  though  he 
is  a  nonresident  of  the  state  and  had  no  actual 
notice  of  the  proceedings. — Dewey  v.  Citj  of 
Des  Moines  (Iowa)  70  N.  W.  605. 

[b]  (Minn.:    18f>.->.) 

The  provisions  of  the  Duluth  city  charter 
relating  to  the  confirmation  of  assessments  and 
the  rendition  of  judgments  against  property  by 
thedistrict  court  arenot  unconstitutional,  on  the 
ground  that  they  do  not  constitute  due  process  of 
law.— City  of  Duluth  v.  Dibblee  (Minn.)  63  N. 
W.  1117. 

62  Minn.  18. 

[e]      (Wis.;    1895.) 

A  sta.ute  preventing  a  property  owner 
from  contesting  the  validity  of  an  assessment 
for  a  public  improvement  after  the  expiration 
of  40  days  af cer  proceedings  therefor  were  com- 
menced, based  on  constructive  notice,  is  uncon- 
stitutional.—Hayes  v.  Douglas  County  (Wis.)  65 
N.  W.    182. 

92  Wis.  429. 


X.    POLICE   POWER. 

See,  also,  post,  §  47. 

Delegation,  see  ante,  §§  10-15. 

Preservation  of  public  health,  see  "Health,"  §  7. 

Regulations  for  protection  of  servants,  see  "Mas- 
ter and  Servant,"  §  2. 

of    intoxicating    liquors,    see    "Intoxicating 

Liquors,"   §  8. 
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i   44.    Extent  of  power. 

|,.  I     (Mlch.l    ivi.'.i  ,     ,      , 

re,  junk  ai 

within  the 
i    Brand; 

iMicli  i  '.i   S    «      !  i 
Men.  i;7ii. 

[fo]      (WU.l     INilT.i 

c.  203,  providing  for  tb 

nil-ill   i  Is  in 

ounties  in 
;ni  ordi  i'  "I'  ill''  countj 
when   the  patient   "has  not  tin'   means  > 

for  sneh  1 1  nstil     ii     il       It  if 

not  a   legitiimiti  of  the  i 

of  ill,,  viai,.,  i.nt  involves  the  impo 
tax  on  a  county,  without  its  consent,  for  the 
:    of  private   institutions   and   individuals 
obje<  i-   "f   public   charlt  y.     Wis 
i  Wilwauk.     ' 

7ii  X.  W.  68. 

§  45.    Regulations  concerning  fishing. 
(Minn.;    1894.) 

IS93.  c.  124,  §  1.",.  prohibiting  the 

taking  of  fish  (with  certain  excepf 

in   ;n  r  than   by   hook  and   line, 

is  a  reasonable  regulation,  and  is  valid.— State 
v.   Mrozinski   (.Minn.)   01  N.   \V.  500. 
.V.)    Minn.   465. 


XI.    REGULATION   OF   COMMERCE. 

§  46.    Acts  affecting  carriers, 
[a]     down:     ls!>.-..) 

Const.   U.   S.  art.   1.   §  S.   providing  thai 
ress  shall  have  power  to  regulate  inti 

vests  -n,  h  power  exclusively  in  con- 
gress;   and  therefore  a   state  cannot  authorize  a 
for  overcharges  for  freight  on  an  inter 
state  shipment,  involving  an  unjust  diserimina- 
Gatton   v.   Chicago,  K.    I.   &  P.   Ky.  Co. 
(Iowa)  63  N.  W.  589. 
I  !■  I     ilunii:    is<).-,.) 

i  lo  le.  I  1308,  providing  that  a  railway  cor- 
poration    shall   not   exempt    itself    from    its   Ha- 
as a  common  carrier,  is  not  a  regulation  of 
commerce,  us  applied  to  negligence  in 
!i     carriage  of  passengers.— Solan  v.  Chicago, 
M    &  St.  P.  Ry.  '  o.  (Iowa)  03  N.  W.  092. 

S  47.    Sale  of  goods. 
(Mich.;    1890.) 

A,i  1893,  No.  196,  §  5.  prohibiting  the 
sale  or  possession  for  the  pvirpo  of  any 

kind  of  bird,  frame,  or  fish  at  any  time  when  the 
taking,  catching,  or  killing  thereof  is  prohib 
ited  by  law,  and  Act  1895,  No.  223,  prohibiting 
the  sale  of  quail,  are  not  unconstitutional,  as 
interfering  with  interstate  commerce,  but  are 
valid,  as  within  the  police  power  of  the  state. 
-People  v.  O'NeU  (MichJ  OS  N.  W.  227. 

$   48.    Shipping. 
(Mich.:    is').-,.) 

Though  a  steamer  is  engaged  in  inter- 
state commerce,  and  is  equipped  with  all  ma- 
chinery and  appliances  required  by  the  act  of 
co  i  ress  and  the  regulations  adopted  thereun- 
der by  the  board  of  supervising  inspectors,  it  is 
subject  to  Act  No.  1S3.  Pub.  Acts  1881,  requir- 
ing steamers  using  wood  for  fuel  to  be  provided 
with  spark  arresters,  and  making  the  vessel's 
owner  liable  for  loss  by  fire  occasioned  by  neg- 
lect to  comply  with  the  act;  such  act  not  being 
in   conflict   with   the   federal   legislation.— Bur- 

v.  Delta  Transp.  Co.  (Mich.)  04  N.  \\ . 
501. 

S   49.    Taxation   of   telegraph   companies. 

I\cl>.:    180.-..) 

A  city  ordinance  imposing  a  tax  on  the 
business  of    a   telegraph     company   exel 

within    the    state   is    not    in    violation    of    the    in 
terstate  commerce  clause  cf  the  federal  const i- 


i 

US.  Ct.  1094 
i  t,  61  N.  W.  724,   (3 

199. 

§  50.    Licenses      and      privilege      taxes  — 
Hawkers    and    peddlers. 

(Iowa  i    180.1.) 

.\,  ■    18th  I  rex  Ai  em.  c.  75,  ;•  ' 
■ 

83,  |  ::.  im| 
on  all  itineiM  nt  vendors  of  dm 

ing  a  license  on  artii 
a:, l  i  ::  •-.  \  iolatc  ' 

r.  s.  art.   1       8,  ■-■  h  Ing  i 
regulate   commi  rce   among   the 

■  •  v.  Wheelock  (Iowa)  64  N.  \\ ,  620. 


I  51. 


Commercial   travelers. 


I  \.   I)    :     IS'lCi.i 

Rev.  ' 


I  .  nuconsti- 

al    and    vo  attempt   to 

of  of- 
fering s  iii  North  Dakota 
goods  to  be  shipped  into  ii  from  another 

the  orders  Eor  goods  so  obtained,  as  un- 
lawfully interfering  with  interstate  commerce. 
—State  v.  O'Connor  (N.  D.)  07  N.  \V.  B24. 
5  N.   D.  629. 

§  52.    — —   Foreign  corporations. 
(Mich.;    IS!).",. | 

Pub.  Acts  1893,  No.  TO.  in  providing  that 
gn  corporation  n 
niit',1  to  transact  business  in  this  state 
not  viol  ii 
provisions  of  Const.   V.   S.   art.  1,   $  8,    ~iil"!.   •"• 
relating  "to  the  regulation  of  commerce  among 
s."    Tb.pkins,   J.;   dissenting.— 
Molina  Plow  Co.  v.  Wilkinson  (Mich.)  01'  N.  W. 
1119. 

105  Mich.  57. 


XII.    TAXATION. 

Interference  with  interstate  commerce,  see  ante, 
§1  49,  50-52. 

§   53.    In  general. 

[al     (Mich.)    1895.) 

Act  Feb.  27.  1895,  creating  a  board  of 
health  for  the  city  of  Detroit,  is  not  in  conflict 
with  that  provision  of  the  constitution  forbid- 
ding the  raising  of  the  tax  foi 
without  the  consent  of  the  city,  as  the  pro-  rva- 
rion  of  the  public  health  is  not  a  local  purpose.— 
Davock  v.  Moore  (Mich.)  o::  N.  W.  424. 
105  Mich.  120. 

[b]     (Midi.:    1S!>-..) 

Pub.  Acts  1889,  No.  195,  §  71,  providing 

that  hinds  bid  off  in  the  name  of  the  stati 
taxes  assessed  in  previous  years  should  be 
at  the  time  of  the  annual  tax  sales,  on  a  bid  of 
25  per  cent,  of  the  amount  due.  the  loss  to  be 
borne  by  each  tax  as  classified  pro  rata,  is  not 
unconstitutional  in  that  it  places  on  the  coun- 
ty a  proportionate  share  of  the  loss. — Auditor 
General  v.  Board  of  Sup'rs  of  Bay  Countj 
I  Mich.)  04  N.  W.  570. 

[cl     (Minn.:    ls!><;.( 

That  part  of  Gen.  St.  1894,  §  1520,  which 
authorizes    a    person    liable    to    taxation,    when 
making  up  the  amount  of  credits  which  lie  is  re- 
I   to  list,  to  deduct  from  the  gross  amount 
if  the  amount  of  all  his  bona   tide  in 
edness,  is  not  repugnant  to  Const,  art.  9,  S§  1. 
:;.  relating  to  taxation,  in  view  of  the  construc- 
tion placed  on  such  provision  during  the  entire 
period   of  statehood,   by   the  legislative,   i 
live,  and   judicial  branches  of  the  state  govern- 
ment.—State  v.   Moffott   (Minn.)   0i    N.   \Y.  68. 
04    Minn.   292. 
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§   54.    Special  legislation. 

[a]     (Iowa;    1895.)  _   _     „„ 

The  fact  that,  under  Code,  §§  818.  810. 
national  banks  arc  liable  for  taxes  assessed 
against  the  stock  onlj-in  case  theyhold  dividends 
of  the  owner,  and  that  under  Acts  23d  Gen. 
Assem.  e.  39,  §  1,  state  banks  are  liable  for 
such  taxes  absolutely,  does  not.  render  the  lat- 
ter unconstitutional,  as  in  violation  of  Const. 
art.  :'.,  §  30,  prohibiting  the  passage  of  any  spe- 
cial law  for  the  assessment  and  collection  of 
taxes.— Primghar  State  Bank  v.  Rerick  (Iowa) 
04   N.  W.  SOI. 

[Ii]     down!    1895.) 

A.cts  23d  Gen.  Assem.  c.  39.  §  1,  pro- 
viding that  the  capital  stock  of  state  banks 
shall  be  assessed  to  the  banks  and  not  to  the 
individual  shareholders,  is  a  general  law,  with- 
in Const,  art.  3,  §  30,  prohibiting  the  passage 
of  any  special  law  for  the  assessment,  and  col- 
lection of  taxes.— Primghar  State  Bank  v. 
Rerick  (Iowa)  64  X.  W.  SOI. 

[c]     (Iowa:    1895.) 

Acts  23d  Gen.  Assem.  c.  39,  §  1.  provid 
ing  that  the  capital  stock  of  state  banks  shall 
be  assessed  to  the  banks,  and  not  to  the  individ- 
ual shareholders,  is  in  harmony  with  Const. 
art.  8,  §  2.  requiring  all  property  to  be  equally 
burdened  with  taxation,  and  authorizing  the 
legislature  to  adopt  different  methods  of  ascer- 
taining values  adapted  to  the  various  peculiari- 
ties of  the  property. — Primghar  State  Bank  v. 
Rerick  (Iowa)  64  N.  W.  801. 

Id]     (Wis.:   1895.1 

Act  Mav  1.  1893  (Laws  1S93.  c.  142), 
which  repeals  chapter  3S3,  Laws  1889,  a  spe- 
cial law  providing  for  the  drainage  of  lands,  and 
authorizes  the  levy  of  a  tax  to  pay  expenses 
incurred  by  drainage  commissioners  under  it, 
is  a  special  law,  levying  a  tax,  and  therefore 
violates  Const,  art.  4,  §  31,  subd.  6,  as  amended 
in  1S71,  prohibiting  the  passage  of  any  special 
law  for  the  assessment  or  collection  of  taxes.— 
State  v.  Bell,  64  N.  W.  S45,  91  Wis.  271. 

[e]     (Wis.:    1897.) 

Laws  1887,  e.  270.  restricting  the  amount 
to  be. raised  by  taxation,  and  expended  in  any 
year,  in  Forest  county  and  its  several  towns, 
and  subsequent  amending  acts,  are  repugnant 
to  Const,  art.  4,  §  31.  subd.  C,  prohibiting  the 
legislature  from  enacting  any  special  law  "for 
the  assessment  or  collection  Of  taxes." — Chicago 
.v-  N.  W.  Ry.  Co.  v.  Forest  County  (Wis.)  70  N. 
\V.  77. 

[ft     (Wis.:    JS97.1 

The  provisions  of  Const,  art.  4,  §  31,  forbid- 
ding the  enactment  of  special  laws  "for  the  as- 
sessment of  collection  of  taxes,"  extend  to  all 
the  proceedings  requisite  to  raise  money  by  tax- 
ation, and  not  merely  to  "assessment"  and  "col- 
i  etion"  as  part  of  such  proceedings. — Chicago 
&  X.  W.  Ry.  Co.  v.  Forest  County  (Wis.)  70  N. 
W.  77. 

8   55.    Due  process  of  law. 

[a]  (Minn.:    1895.) 

Gen.  St.  1878.  c.  11.  §  58.  as  amended 
by  Gen.  Laws  1885,  c.  2.  §  5  (Gen.  St.  1894,  § 

1567),  which  provides  for  issuing  distress  war- 
rants for  the  collection  of  personal  property 
taxes  without  prior  notice,  or  opportunity  to  be 
heard,  is  constitutional,  and  not  open  to  the 
aion  that  it  is  not  due  process  of  law. — 
C.  N.  Xelsou  Lumber  Co.  v.  McKinnon  (Minn.) 
63  N.  W.  630. 

61  Minn.  219. 

[b]  (Minn.;    1896.) 

In  so  far  as  Laws  1S93,  c.  150,  undertook 
to  confer  jurisdiction  upon  the  district  court  to 
proceed  as  against  lands  upon  which  the  state 
I  ii  lost  its  lien  for  taxes,  and  had  no  color  of 
right  to  enforce  collection  thereof,  it  was  un- 
titutional.  because  n"i  due  process  of  law. 
—  Lapp  v.  Eiwell  (Minn.;  68  N    W.  105. 


[cl     (N.  II.:    1SOC.1 

Laws  IS'. id,  c.  132  (Revenue  Law),  §  70, 
din.  i  in--  an  entire  tract  to  be  sold  to  the  highest 
bidder  for  taxes  delinquent  thereon,  is  constitu- 
tional—Shattuck  v.  Smith  (X.  D.)  69  N.  W.  5. 

§  56.   Notice  to  taxpayer. 
(S.  D.:   isihi.i 

Laws  1895,  c.  3,  purporting  to  legalize 
the  assessment  and  taxation  of  all  property 
within  the  county  of  Fall  River  in  and  for  the 
years  18S9  to  1894,  inclusive,  is  unconstitution- 
al, in  so  far  as  it  attempts  to  dispense  with  stat- 
utory notice  to  the  taxpayer  by  the  board  of 
equalization  at  the  designated  time  and  place, 
and  in  the  manner  required  by  Laws  1S90,  e. 
37,  art.  10.— Evans  v.  Fall  River  County  (S.  D.) 
68  N.  W.  195. 

§   57.    Equality  and  uniformity. 

[a]  (Wis.:    1896.1 

Milwaukee  City  Charter  (sections  2,  6, 
12,  subc.  IS,  c.  184,  Laws  1S74),  providing  for 
the  election  of  a  city  assessor  by  the  mayor  and 
common  council  on  the  recommendation  of  the 
tax  commissioner,  and  making  such  assessor  a 
lie  ruber  of  the  board  of  review,  is  not  in  conflict 
with  Const,  art.  8,  §  1,  providing  that  taxation 
shall  be  uniform,  because  it  provides  a  means 
for  the  election  of  the  assessor  other  than  by  a 
vote  of  the  electors. — State  v.  Anderson  (Wis.) 
63  N.  W.  746. 

90  Wis.  550. 

[b]  (Wis.:    1896.) 

Laws  1805,  c.  13S,  which  creates  a  stale 
home  for  feeble-minded  persons,  of  which  ihe 
state  has  entire  control,  and  authorizes  counties 
to  offer  donations  for  its  establishment,  in  com- 
peting with  each  other  to  secure  its  location,  the 
donation  of  the  successful  county  to  be  paid 
out  of  the  couuty  taxes,  does  not  violate  Const, 
art.  8,  §  1,  requiring  uniformity  of  taxation, 
since  the  donation  is  a  county  tax. — Lund  v. 
Chippewa  County  (Wis.)  67  N.  W.  927. 
93  AVis.  927. 

§   58.    Exemptions. 
(Mian.;    1895.) 

Gen.  St.  1894,  §§  2888.  2889,  exempting 
all  personal  property  of  buildinsr  and  loan  as- 
sociations from  taxation,  except  office  furniture 
and  fixtures,  and  providing  for  the  tax  of  stock 
by  taxing  it  in  the  hands  of  the  holders  thereof, 
are  in  violation  of  Const,  art.  9,  §  3,  providing 
for  the  taxation  of  all  personal  property. — State 
v.  Pioneer  Savings  &  Loan  Co.  (Minn.)  65  N. 
W.  138. 

63  Minn.  80. 

§   59.    Taxation  in  territories. 
(N.  D.;    1894.) 

Laws  1883,  c.  99,  known  as  the  "Gross 
Earnings  Law,"  and  providing  for  the  taxation 
of  railroad  companies  upon  a  gross  earnings 
basis,  is  void  as  being  repugnant  to  Rev.  St.  I. 
S.  §  1925,  regulating  taxation  in  Dakota  terri- 
tory.—Northern  1'ac.  R.  Co.  v.  McGinnis  (X. 
D.)  61  X.  W.  1032. 
4  X.  D.  494. 


XIII.    IMPRISONMENT   FOB  DEBT. 

Execution   against  the  person,  see  "Execution," 
§§  45,  40.  " 

§   60.    Scope    of    constitutional    prohibi- 
tion. 

[al     (Mich.;    1895.1 

2  How.  Ami.  St.  c.  304,  authorizing  the 
imprisonment  of  a  debtor  who  has  assigned,  or 
disposed  of,  or  is  about  to  dispose  of,  his  prop- 
erty with  irtent  to  defraud  his  creditors,  is  not 
in  conflict  with  Const,  art.  6,  S  33,  providing 
that  no  person  shall  be  imprisoned  for  deb 
founded  on  contract,  except  in  cases  of  i 
— Dummer  v.  Xungesser  (Mich.)  65  X.  W.  564. 
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[l>l    nntnn.1    1890.) 

Imprisonment   of  «   husband,    who, 
obey  the  ■ 
order  for  payment  of  alimony,  was  oot  in  viqla- 
i >. .ii   .,  ititutional    proviaior 

impri  oi   debt     Hard  v.  llurd  (Minn.) 

65  N.   U     728. 

68  Minn.   W3. 

|.|     (8.  D.i    ls!Mi.) 

In  n   civil  case   may  I n- 

forciii  by  imprisonment;    Bill  o    B  art.  6, 

§     15,     mi  relj     prohibiting    im  '     for 

"debts  arising  out   of  or  to led   upon 

tract."    City  of  Deadwood  v.  Allen  (S.  D.)  OS 
N.  W.  33 


XIV.    MISCELLANEOUS  CASES. 

§   61.    Right   to   privileges   of  citizens   of 
other  states. 

(Wis.:    L890.) 

I  ader  the  provision  of  Const.  U.  S.  art.  4, 
|  2,  that  "the  citizens  of  each  state  Bhall  be 
entitled   to  all   the  privileges  ami  immunities  of 

citizens  in  the  several  Btates,"  a  citizen  ne 

state  may  maintain  an  action  in  the  courts  of  an- 
other slate  whenever  a  citizen  of  the  latter 
state  might  do  so.  The  fact  that  the  plaintiff 
and  defendant  are  both  nonresidents  of  the  state 
where  the  action  is  brought,  and  are  both  citi- 
zens of  the  same  state  while  the  cause  of  action 
arose,  will  not  authorize  the  court  to  refuse  to  en- 
ii  the  action  where  jurisdiction  of  the  de- 
fendant is  obtained.  Cassoday,  C.  J.,  dissent- 
artner  v.  Illinois  Steel  Co.  (Wis.)  OS 
N.  W.  664. 

§   62.    Right  to  obtain  justice  freely  and 
without  purchase. 

[a]     (Minn.;    1S0«0 

Gen.  Laws  1S95.  c.  328,  providing  for 
struck  juries,  does  not  violate  the. constitutional 
provision  that  every  person  ought  to  obtain  jus- 
tice freely  and  without  purchase,  since  that 
pro  -ion  does  not  mean  that  a  litigant  should 
have  the  right  to  conduct  his  suit  in  court  with- 
out cost.— Lommen  v.  Minneapolis  Gaslight  Co. 
(Minn.)  GS  N.  W.  53. 

lb]     (Neb.;    1890.) 

Code  Civ.  Proc.  §  590.  providing  that, 
when  a  judgment  shall  he  affirmed  in  the  su- 
preme court,  that  court  shall  render  judgment 
against  plaintiff  in  error  for  5  per  cent,  of  the 
amount  due  from  him  to  defendant  in  error, 
unless  the  court  enter  upon  its  minutes  that 
was  reasonable  ground  for  the  proceed- 
i  in  i  nor,  is  invalid,  since  a  party  may,  as 
a  matter  of  right,  under  Const.  1875,  have  a 
cause  reviewed. — Coburn  v.  Watson  (Neb.)  67 
N.   \V.  171. 

is  Xeb.  257. 

[c]     (Wis.:   1890.) 

Laws  1S95,  c.  221,  providing  for  the  pro- 
tection of  fish,  and  authorizing  the  game  war- 
(h  -is  to  seize  and  destroy  any  nets  found  in  the 
waters  of  the  state  in  violation  of  the  law,  does 
not  violate  the  provisions  of  the  state  consti- 
tution that  every  person  is  entitled  to  a  certain 
remedy  ii  the  laws  for  all  injuries,  and  that 
no  distinction  shall  be  made  between  citizens 
and  aliens,  in  reference  to  the  possession  and 
enjoyment  of  property.— Bittenhaus  v.  Johnston 
(Wis.)  60  N.  W.  SOS. 
92  Wis.  588. 

[dl     (Wis.:    1897.) 

Laws  1883,  c.  27S,  requires,  as  a  condition 
precedent  to  an  action  to  recover  land  conveyed 
to  the  state  by  any  county  holding  a  tax  title 
thereto,  ami  afterwards  sold  by  the  state,  that 
plaintiff  shall  pay  into  the  county  treasury  all 
-  thereon  from  the  date  of  sale  by  the 
State,  together  with  costs  and  interest,  which 
money  shall  be  retained  to  abide  the  event  of 
the  suit,  and  shall  be  returned  to  plaintiff  if  he 
fail  in  his  action;    otherwise,  the  county  shall 


retain    so    nine!,    .,  .     taxes,    iht> 

etc..  and   pi  the  purcl 

art.  1,  |  9,  pro- 
viding that  entitled  to  a  certain 
reiic  dy   in    i                  for  all   Inji 

anil    without    pu  ■  Lombard    v.    Mc- 

Millan   (Wis.)   To  N.    U.   • 

§   63.    Invasion  of  right  of  local  self-gov- 
ernment. 
(Ulota.i    lMi.-,a 

lure   has   the   power   to   abolish 

the   office   of   supervisor   in   cities,    though    it    is 

ailed  by  an  officer  of  I !  mi  at,  or  to 

in1  !.  and 

I  '    an    interference 

with   the  right  of  local  self-government.— State 
V.  Cogshall  (Mich. i   65   N.    W.   2. 

§  64.   Duty  of  legislature  to  enact  laws. 
(S.  D.;    1896.) 

Const,  art.  3,  §  .",,  providing  that  the  legis- 
lature shall  provide  by  law  lor  the  en 
of  the  inhabitants  of  the  state  in  the  year  1895, 
and  shall  apportion  the  number  of  senators  and 
representatr  rdingly,  is  mandatory,  but. 

since  there  is  no  power  that  can  compel  a 
lature   to    take   affirmative   action    in    on: 
laws,  its  action  under  the  constitutional  pr  .vi- 
sion depends  solely  on  its  own   volition 
by  its  sense  of  public  dutv  and  responsibility. — 
In  re  state  Census  iS.  D.i  62  N.  \v.  129. 
i;  s.  D.  540. 

§   65.    Exemption  laws. 
(Minn.;    1896.) 

So  far  as  Gen.  Laws  188...  c.  181.  §  17, 
attempts  to  exempt  insurance  moneys  from  the 
creditors  of  the  beneficiary,  when  such  moneys 
no  ;i  gift  to  such  beneficiary,  for  which  she 
parted  with  no  consideration,  and  by  reason  of 
which  her  creditors  are  not  injured,  said  sec- 
tion is  constitutional.— How  v.  How  (Minn.)  63 
X.  W.  OUT. 

01  Minn.  217. 

§   66.    Restricting  right  to  sue. 
(Wis.;    189."..) 

City  Charter  of  Fond  du  Lac  (Laws 
1883,  c.  152,  subc.  18.  §  1.  as  amended  by  Laws 
1889,  c.  435,  §  3i  requires  lot  owners  to  keep 
their  sidewalks  in  repair,  and  makes  them  liable 
to  persons  injured  by  defects  therein,  provided 
action  is  commenced  within  a  year,  and  notice 
in  writing  by  the  person  injured  is  given  to  such 
owner  within  30  days.  Held,  that  the  condi- 
tions specified  were  within  the  legislative  dis- 
cretion.—McKibben  v.  Amory  (Wis.)  02  N.  W. 
410,  89  Wis.  007. 

§   67.    Regulating   right   of   appeal. 
(Neb.:    18!).-,.  i 

The  right  to  be  heard  in  all  civil  cases 
in  the  court  of  last  resort,  by  appeal,  error,  or 
otherwise  (Const,  art.  1,  §  241,  does  not  prohibit 
reasonable  regulations  for  the  review  of  a  cause 
by  appeal  such  as  requiring  a  bond  to  be  given. 
—School  Dist.  No.  0.  (.'ass  County,  v.  Traver,  61 
X.   W.  720.  43  Xeb.  524. 

§   68.    Acts   affecting  city  officers. 

(Bitch.;    1S!!5.) 

'I'll,  legislature  may  provide  that  the  or- 
dinary duties  of  a  constable  in  a  city  shall  he  per- 
formed by  the  duly-appointed  members  of  the 
police  of  the  city  as  well  as  by  the  constables. — 
White  v.  Board  of  Sup  rs  of  Manistee  County 
(Mich.)  03  X.  W.  653. 
105  Mich.  008. 

§   69.    Allowance  of  attorney's  fees. 

(Neb.;    1S95.) 

Comp.  St.  1893,  c.  43,  §  45.  relating  to  the 
allowance  of  attorney's  fees  in  actions  on  insur- 
ance policies,  is  not  special  legislation,  within  the 
prohibition  of  Const,  art.  3,  §  15.— Insurance  Co. 
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nf  North  America  v.  Bachler  (Neb.)  62  N.  W. 
911. 

44  Neb.  549. 

§   70.    Right   to   recover  penalties. 

(Neb.:    1895.) 

Oomp.  St.  e.  32.  §  15,  giving  the  mort- 
gagor of  chattels  a  right  of  action  to  recover  the 
sum  therein  prescribed  as  liquidated  damages  for 
a  failure  of  the  mortgagee  or  his  assignee  to  en- 
ter satisfaction  of  record  of  a  mortgage  which  has 
been  paid  within  10  days  after  being  thereto  re- 
quested, is  not  in  conflict  with  Const,  art.  8,  §  5, 
providing  that  license  moneys  and  penalties  shall 
be  paid  to  the  county  for  the  support  of  common 
schools. — Clearwater  Bank  v.  Kurkonski  (Neb.) 
CM  X.  W.  133. 

45  Neb.  1. 

§  71.    Constitutional    rights    of    persons 
accused  or  convicted  of  crime. 

[a]     (Mich.:    1895.) 

2  How.  Ann.  St.  5  9421,  providing  that 
the  indictment  may  merely  allege  the  embezzle- 
ment of  money,  under  which  a  conviction  may 
be  had  for  the  embezzlement  of  a  check,  draft, 
etc.,  is  not  unconstitutional  in  that  the  indict- 
ment does  not  advise  defendant  of  the  charge 
against  him.  defendant  having  the  right  to  have 
the  charge  made  certain  by  examination  or  bill 
of  particulars. — People  v.  Hanaw  (Mich.)  65  N. 
W.  231. 

[fo]     <S.  D.;    189G.) 

Laws  1S95,  c.  64,  authorizing  the  sev- 
eral courts  of  the  state  "to  hear,  try  and  de- 
termine prosecutions  upon  information,  for 
crimes,  misdemeanors  and  offenses"  theretofore 
triable  on  indictment  only,  is  within  Const. 
art.  6,  §  10,  which  provides  that  "the  grand 
jury  may  be  modified  or  abolished  by  law." — 
State  v.  Ayers  (S.  D.)  67  N.  W.  611. 

§  72.    — —   Fair  and  impartial  trial. 
(Wis.:    1890.) 

Rev.  St.  §  4700,  providing  for  an  in- 
quisition where  there  is  a  probability  that  the 
accused  is,  at  the  time  of  his  trial,  insane,  ana 
thereby  incapacitated  to  act  for  himself,  to  de- 
termine whether  he  is  so  insane,  which  is  in  af- 
firmance of  a  power  of  the  court  at  common 
law,  is  in  aid  of,  and  not  in  derogation  of,  Const, 
art.  1,  §  7,  securing  to  accused  a  fair  and  im- 
partial trial,  the  result  of  the  inquisition  hav- 
ing no  legal  effect  on  the  main  issue. — French 
v.  State  (Wis.)  67  N.  W.  706. 
93  Wis.  325. 


§   73. 


—    Presence     of     accused     during 
trial. 


[a]  (Iowa:    1895.) 

Error  involved  in  allowing  the  jury  to 
return  their  verdict  into  court  in  defendants 
absence  is  cured  by  the  return  of  the  jury  with 
the  verdict  to  the  jury  room,  by  order  of  court, 
and  the  subsequent  return  and  reading  of  the 
verdict  in  defendant's  presence. — State  v.  Hutch- 
ison (Iowa)  64  N.  W.  610. 

[b]  (Mich.:    1895.) 

A  verdict  in  a  felony  case  is  not  invalid 
because  rendered  in  the  absence  of  accused, 
notwithstanding  How.  Ann.  St.  §  9568,  pro- 
viding that  no  person  indicted  for  a  felony  shall 
be  tried  unless  personally  present  during  the 
trial;  he  being  out  on  bail,  and  verdict  being 
rendered  during  court  hours. — Frey  v.  Calhoun 
Circuit  Judge  (Mich.)  64  N.  W.  1047. 

§  74.    Compulsory  process  to  ohtain 

witnesses. 
(Iowa;   189G.) 

Const,  art.  1.  S  10,  providing  that  in  all 
criminal  trials  the  accused  shall  have  the  right 
to  have  compulsory  process  for  his  witnesses, 
does  not  apply  to  witnesses  beyond  the  reach  of 
compulsory  process  of  the  court. — State  v.  Yet- 
zer  (Iowa)  66  N.  W.  737. 


§   75.    Right     to     he     confronted     hy 

witnesses. 
(Mich.;    1895.) 

Where  the  defendant  in  a  criminal  ease 
was  confronted,  on  the  preliminary  examina- 
tion, with  a  witness  for  the  people,  and  cross- 
examined  him.  the  constitutional  provision  that 
a  defendant  shall  be  confronted  by  the  witness- 
es against  him  is  not  violated  by  permitting  the 
people,  on  examination  of  such  witness  upon 
the  trial,  to  question  him  as  to  the  testimony 
given  by  him  on  the  examination.  —  People  v. 
Case  (Mich.)  62  N.  W.  1017. 
105  Mich.  92. 

§   76.    Cruel,     unequal,     unusual,     or 

excessive     fines    or   punishments. 

[a]  (Iowa:   IS95.) 

A  sentence  of  four  years  for  breaking 
and  entering  with  intent  to  commit  larceny  will 
not  be  held  excessive,  in  the  absence  of  anything 
in  the  record  showing  age,  character,  or  reputa- 
tion of  defendant,  or  mitigating  circumstances. 
—State  v.  Conners  (Iowa)  64  N.  W.  295. 

[b]  (Iowa;    1896.) 

Code,  §  3979.  fixing  the  punishment  for 
willfully  obstructing  any  highway  at  imprison- 
ment in  the  penitentiary  not  to  exceed  five 
years,  or  by  fine  not  exceeding  $500  and  impris- 
onment in  the  county  jail  not  exceeding  one 
year,  the  minimum  punishment  not  being  fixed, 
is  not  unconstitutional  as  imposing  excessive 
fines  or  unusual  punishment. — State  v.  Teeters 
(Iowa)  66  N.  W.  754. 

[c]  (Mich.;    1895.) 

Pub.  Acts  1SS9.  No.  207,  in  providing  as 
a  punishment  for  the  first  offense  of  selling  liq- 
uors unlawfully  a  fine  of  not  less  than  $50  or 
more  than  $200,  and  costs,  or  imprisonment  in  the 
county  jail  not  less  than  twenty  days  or  more 
than  six  months,  and  for  every  subsequent  of- 
fense a  fine  of  not  less  than  $100  nor  more  than 
$500,  and  imprisonment  in  the  state's  prison 
for  not  less  than  six  months  or  more  than  two 
years,  is  not  in  conflict  with  Const,  art.  6,  §  31, 
as  imposing  excessive  fines  or  unusual  and  cruel 
punishment. — People  v.  Whitney  (Mich.)  63  N. 
W.  765. 

[d]  (Mich.;    1895.) 

2  How.  Ann.  St.  c.  304,  authorizing  the 
imprisonment  of  a  debtor  who  has  assigned,  or 
disposed  of,  or  Is  about  to  dispose  of,  his  prop- 
erty with  intent  to  defraud  his  creditors,  is  not 
in  conflict  with  Const,  art.  6,  §  31,  prohibiting 
cruel  and  unusual  punishment,  as  the  act  pro- 
vides for  the  debtor's  release  on  payment  of 
the  debt,  or  giving  security  for  its  payment,  or 
security  that  he  will  apply  for  an  assignment 
of  all  his  property,  which,  under  chapter  306 
will  entitle  him  to  a  discharge. — Dummer  v. 
Nungesser  (Mich.)  65  N.  W.  564. 

[e]  (Mich.;    1895.) 

Pub.  Acts  1895,  Act  No.  200.  for  the 
protection  of  fish  in  Saginaw  river  and  its  trib- 
utaries, does  not,  by  failing  to  fix  a  maximum 
fine  for  its  violation,  contravene  Const,  art.  li. 
§  31,  prohibiting  the  imposition  of  excessive 
fines— In  re  Yell  (Mich.)  65  N.  W.  97. 

[f]  (Wis.;    1895.) 

Rev.  St.  §  4449,  making  the  willful  con- 
version of  floating  logs  larceny,  and  fixing  the 
minimum  punishment,  is  not  void  for  failure  to 
fix  the  maximum  punishment,  and  the  minimum 
punishment  may  be  inflicted  thereunder.— State 
v.  Fackler,  64  N.  W.  1029,  91  Wis.  41S. 


CONSTRUCTION. 

Of  contract,  see  "Contracts,"  §§  26-38. 

Of  judgment,  see  "Judgment,"  §  36. 

Of   ordinance,    see    "Municipal    Corporations,"   j 

25. 
Of  pleading,  see  "Pleading."  §5  1—1. 
Of  railroad,  see  "Railroad  Companies,"  §§  7-12. 
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I  ■    statute,  set 

nidation,  see  "Pracl  I  Cases,"  $3 
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HI       VI         ! 

Of  will,  see  '"Wills," 

CONSTRUCTIVE  ASSIGNMENT. 

See  "Assignment  for  Benefit  of  Creditors,"  5  4. 

CONSTRUCTIVE  NOTICE. 

Se<    "No!  ice." 

Of  deft-els  in  streets  or  sidewalks,  see  "Munici- 
pal Corporations,"  §  87. 


CONSTRUCTIVE  POSSESSION. 

See  "Adverse  Possession,"  §  29. 

CONSTRUCTIVE  TRUSTS. 

See  'Trusts,"  §§  12-15. 


CONTEMPT. 

I.  WHAT  CONSTITUTES,  §§  1-7. 
II.  PROCEDURE,  §§  8-18. 
UI.  PUNISHMENT;  §§  19,  20. 

In    violation    of   injunction,    see    "Injunction,"    | 

31. 
Release    from    imprisonment    on    habeas    corpus, 

see  "Habeas  Corpus,"  §  1. 

I.    'WHAT  CONSTITUTES. 

Nonpayment  of  alimony,  see  "Divorce,"  §  35. 
Refusal  to  obey  order  in  supplementary  proceed- 
ing, see  "Execution,"  §  14. 

S    1.    Criticism  of  court  or  judge. 

(tt]     (Mich.;    1896.) 

A  letter  criticising  a  decree,  and  charging 
the  judge  with  unfairness  or  improper  conduct, 
is  an  attack  upon  the  official  conduct  of  the 
judge,  constituting  a  contempt,  for  which  the 
writer  is  liable.— In  re  Chadwick  (Mich.)  67  N. 
W.  1071. 
[b]     (Mich.;   1896.) 

In  a  proceeding  for  contempt  for  writing 
a  letter  criticising  the  action  of  the  court  in  ren- 
dering a  certain  decree,  it  is  no  defense  that 
the  case  was  not  pending  when  the  letter  was 
writ  ten.  the  decree  being  still  open  to  modifica- 
tion, rehearing,  or  appeal. — In  re  Chadwick 
iMieh.)  67  N.  W.  1071. 

[cl     <N.  D.;    1S96.) 

Language  not  uttered  in  the  courthouse, 
nor  in  the  immediate  view  and  presence  of  the 
court  or  any  of  its  branches,  nor  within  the 
sip1  i  or  hearing  of  the  judge,  cannot  constitute 
a  contempt.— State  i.  Root  (N.  D.)  67  N.  W. 
590. 

5  N.  D.  487. 

§   2.    Newspaper   articles, 
[a]     (Mich.;    1896.) 

2  How.  Ann.  St.  §  7234,  subd.  6,  giving 
courts  power  to  punish  as  a  contempt  the  publi- 
.  ation  of  a  false  or  grossly  inaccurate  report  of 
the  court  proceedings,  docs  not  limit  the  power 
to  causes  still  pending  in  the  court,  but  <■ 
to  the  criticism  of  past  decrees.— In  re  Chad- 
wick (Mich.)  07  N.  W.  1071. 


[I.J    (Neb.) 

• 
tice  without  .  pun    ■ 

the  man,     One  part;  to  a  crime  gets  a  five- 
sentence   in  the  i  while  anothei 
DJ  who  w.- 
•  II   of   the 

- 
what  it  ed  of  a  pall.     These  ihdk 

persona  were  tils.,  given  an  illustration  of 
easy  it  is  for  a  man  to  keep  out  of  the  i» ■: 
tiary  if  the  pull  is  worked  for  all  it  is  worth," 
inn    who  denied,   in   ni*  verified    answer   to   the 
rule  entered  against  him  to  show  cause,  that 
eptfble  of  a  eontemptnou 
b  i  preta  I  ion,   or   I  bal   be   intended   to   bring  th  • 
court   Into  contempt,  w  rasly  eomm 

.(1895)  Pereival  v.  State,  84  N.  W.  221,  4.", 
N'eb.  741:  (18961  Rosewater  v.  Same,  86  N.  W, 
640,  47  Neb.  630. 

§   3.    By  attorney. 
(Neb.i    !»!>.-.. i 

An  attorney  who  refused  a  retainer 
which  would  require  his  appearance  before  i 
particular  judge,  for  the  reason,  respectfully 
Btated  to  tin  court,  that  such  judge  treated 
him  unfairly,  was  not  guiltv  of  contempt. 
Ilawes  v.  State,  64  N.  W.  G99,  46  Neb.  149. 

§   4.    By  witness. 

(Neb.;    1895.) 

The  record  of  a  conviction  for  contempt 
in  refusing  to  l>3  sworn  as  a  witness  must 
that   the  prisoner  also  refused  to  be  affirm 
Wilcox  v.  State,  c.l  x.  W.  L072,  46  Neb.  402, 

§   5.    By  clerk  of  court. 
(Neb.:    1894.) 

Where  a  county  clerk  refuses  to  place 
the  name  of  a  certain  candidate  for  office  on  the 
official  ballots  under  the  order  of  the  district 
judge,  he  may  be  punished  as  for  contempt  of 
court.— McAleese  v.  State  (Neb.)  61  N.  W.  88. 
4-J.  Neb.   886. 

§   6.    Refusal  to  obey  order,  judgment,  or 
decree. 

[a]  (S.  D.;    1896.) 

One   who.    knowing  of  an  order  of  court 
and  its  contents,  intentionally  does  an  act  which 
constitutes  :'   violation  of  the  order,   is  guilt; 
contempt.— Ereernan  v.   City  of  Huron   l.S.  D.) 
66  N.  W.  928. 

[b]  (S.  D.;    1898.) 

Where  a  court  exceeds  its  jurisdiction  in 
the  issuance  of  a  peremptory  writ  of  manda- 
mus, a  commitment  for  a  refusal  to  complj  with 
the  mandate  is  a  nullity.— In  re  McCain  (S.  D.) 
OS  X.  W.  103. 

[c]  (Wis.;    1895.) 

Under    Rc\      St.    §    347S,    providing   that 
any    misconduct    committed    in    the    immediate 
view  and  presence  of  the  court  may  be  pun: 
summarily  by  fine  or  imprisonment  or  by   both, 
the  court   may  commit  a  judgment  debtor  who 
disobeys  the  oral  direction  of  the  court  givi 
open    court   in    his    presence,    requiring    him    to 
answer  questions  as  to  bis  property  asked  in  a 
creditors'  action,   under  Rev.   St.  §  3029. — In  re 
Rosenberg  (Wis.)  63  N.  W.  1065. 
90  Wis.  581. 

§  7.   Defenses. 

fa]     (Mich.;    1896.) 

A  disavowal  of  the  intent  to  charge  im- 
proper  conduct  on  the  part  of  the  judge  will 
purge  the  defendant  of  a  contempt  when  the 
language  used  admits  of  two  interpretations; 
l,ui  when  only  one  interpretation  is  possible, 
such  disavowal  is  of  no  avail. — In  re  Chadwick 
(Mich.)  67  N.  W.  1071. 
[b]      (Nc-b.;    1895.) 

A  defendant  in  a  civil  action,  who  failed 
to  comply  with  an  order  directing  him  to  pay 
money  alleged  to  be  in  his  hands  on  a  judgment 
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-i  him,  is  not  liable  to  punishment  for 
contempt  in  not  paying  the  money,   where  his 

edienee  was  solely  on  account  ol  his  being 
insolvi  nt.  —  Hawthorne  v.  State  (Neb.)  64  N. 
\Y.   359,   45   Neb.  871. 


II.    PROCEDURE. 

Right  to  jury  trial,  see  "Constitutional  Law,"  § 
38. 

§   8.    Nature  of  contempt  proceedings. 

IN.  D.:   1896.)  ,     „. 

Whi  re  defendant,  on  a  series  of  ECffida- 
vits,  was  charged  with  using  language  which 

it  was  claimed  constituted  a  criminal  contempt. 
and  under  Key.  Codes,  §  5930,  was  cited  be- 
fore the  district  court  by  an  order  to  show 
cause,  not  only  why  he  should  not  be  punished 
as  for  a  contempt,  but  also  why  he  should  Qo1 
he  disbarred  as  an  attorney,  and  was  subse- 
quently tried  for  contempt  under  chapter  34vart. 
3,  and  found  guilty  thereof,  and  sentenced  to 
suffer  the  maximum  penalties  prescribed  by 
section  5933,  and  in  the  same  judgment  it 
was  adjudged  that  he  should  be  suspended  from 
practicing  law  in  the  court  indefinitely,  and  un- 
til the  further  order  of  court,  the  entire  pro- 
ceedings were  yoid.  since  the  proceeding  for 
contempt  and  that  for  disbarment  are  entire- 
ly distinct.— State  v.  Root  (N.  D.)  67  N.  W. 
590. 

5  N.  D.  4S7. 

§   9.    Objections    to    jurisdiction. 

[a]  IS.  D.;    1896.) 

Where  defendant,  on  an  order  to  show 
cause  why  he  should  not  be  punished  for  con- 
tempt, and  be  disbarred  from  practicing  as  an 
attorney,  came  into  court,  and,  before  pleading 
to  the  facts,  attempted  to  except  to  the  juris- 
diction of  the  court,  but  was  refused  permission 
to  do  so,  and  was  required  to  plead  at  once 
to  the  facts,  by  admitting  or  denying  the  facts 
set  out  in  the  affidavits  on  which  the  order 
to  show  cause  was  based,  it  was  prejudicial  er- 
ror—State v.  Root  (N.  D.)  67  N.  W.  590. 
5  N.  D.  487. 

[b]  (N.  D.;    1896.) 

Where  defendant  appeared  in  response 
to  an  order  to  show  cause  why  he  should  not  be 
punished  for  contempt  and  be  disbarred  from 
practicing  as  an  attorney,  the  objection  that  the 
court  had  no  jurisdiction  of  the  proceeding 
could  be  raised  by  a  preliminary  motion  to 
quash,  despite  the  fact  that  the  statute  regu- 
lating contempt  proceedings  does  not  in  terms 
authorize  that  motion  or  any  preliminary  mo 
tion.— State  v.  Root  (N.  D.)  67  N.  W.  590. 
5  N.  D.  487. 

S   10.    Who  may  conduct  proceedings. 

(S.  D.i    1896.) 

Other  than  the  state's  attorney  may  eon- 
duct  the  prosecution  of  a  contempt  proceeding. 
—Freeman  v.  City  of  Huron  (S.  D.)  66  N.  W. 
92S. 

S   11.    Entitling  proceedings. 

(S.  D.;    1896.) 

A  contempt  proceeding  for  violating  an 
order  in  an  action  may  properly  be  entitled  as  in 
that  action. — Freeman  v.  City  of  Huron  (S.  D.) 
86  N.  W.  928. 

§   12.    Affidavit  or  complaint. 

[a]     (Neb.;    1894.) 

Proceedings  for  the  trial  and  punish- 
ishment  of  a  county  clerk  for  a  refusal  to  obey 
an  order  of  court  may  be  had  on  an  a  Hi  lavit 
sworn  to  before  a  notary  public. — McAleese  v. 
Stat.-.  61  X.  W.  88,  42  Neb.  SSU. 
lb]     (Neb.;    1895.) 

'I  lie  affidavit  on  which  is  based  a  pro- 
ceeding to  punish  an  alleged  contempt  not  com- 


mitted in  the  presem  g  of  the  courl   is   jur 
tional.— Hawthorne   v.    State   (Neb.)  04   X.   W. 
359,   45   Neb.   N71. 
Ic]     (Neb.;    1896.) 

A  complaint  which  fails  to  state  the 
facts  constituting  the  alleged  offense.,  and  fails 
to  show  that  the  act  of  the  accused  amounts 
to  a  fraud  on  the  court,  or  tends  to  hinder  it 
in  the  administration  of  justice,  is  insufficient 
as  a  foundation  of  proceedings  for  constructive 
contempt.— Oooley  v.  State  (Neb.)  65  N..  W. 
799,  46  Neb.  603. 

[d]  (N.  D.;    1S96.)  . 

An  affidavit  charging  a  contempt,  which 
fails  to  allege  that  the  alleged  contemptuous 
language  was  spoken  in  the  immediate  yiew  and 
presence  of  the  court,  is  insufficient  to  charge 
the  offense,  either  at  common  law  or  under  the 
statute,  though  it  alleges  that  the  language 
was  used  in  the  court  room  during  a  trial. — 
State  v.  Root  IN.  D.)  67  N.  W.  590. 
5  N.  D.  487. 

[e]  IN.  D.;    1S96.) 

An  affidavit  in  a  summary  proceeding 
charging  a  criminal  contempt  is  to  be  tested  by 
the  rules  of  criminal  pleading  applicable  to  in- 
dictments and  informations,  whether  the  prose- 
cution is  under  the  statute  or  at  common  law. — 
State  v.  Root  (N.  D.)  67  N.  W.  590. 
5  N.  D.  487. 

[£]      (S.  D.:    1896.) 

An  affidavit  alleging  material  facts  on  in- 
formation and  belief  does  not  give  a  court  juris- 
diction of  a  contempt  proceeding. — Freeman  v. 
City  of  Huron  (S.  D.)  66  N.  W.  928. 

§   13.    Warrant  of  attachment. 
(Neb.;   isor,.) 

Formal  defects  in  an  information  and 
warrant  or  order  of  arrest  in  contempt  proceed- 
ings must  be  taken  advantage  of  by  objections 
made  before  trial. — Zimmerman  v.  State  (Neb.) 
64  X.  W.  375,  46  Xeb.  13. 

§   14.    Right  to  trial  or  hearing. 

[a]  (Micb.:   1896.) 

When  the  court  was  in  possession  of  the 
facts,  and  the  defense  was  simply  a  question 
of  law,  and  no  request  was  made  to  have  inter- 
rogatories framed,  or  for  a  reference,  the  court 
could  dispose  of  ihe  contempt  proceedings  with- 
out framing  interrogatories  and  taking  proof.— 
Smith  v.  Waalkes  (Mich.)  66  X.  W.  679. 

[b]  (Minn.;    1S95.) 

One  proceeded  against  for  a  contempt 
not  committed  in  the  immediate  presence  of 
the  court  is  entitled,  as  a  matter  of  right,  to 
a  hearing  and  to  examine  witnesses  in  his  de- 
fense.— State  v.  District  Court,  Fourteenth 
Judicial  District,  Polk  County  (Minn.)  62  N. 
W.  831;  Same  v.  Ives,  Id. 

60  Minn.  478. 
[C]      (Minn.:    1895.) 

Relator  in  an  action  for  a  divorce,  on  mo- 
tion of  defendant  therein,  was  required  to  show 
cause  why  a  peremptory  order  should  not  be 
made  directing  the  payment  of  alimony,  as  pre- 
viously ordered,  within  a  time  to  be  fixed,  and. 
in  the  event  of  his  failure  to  comply  with  such  or- 
der, he  be  punished  for  contempt  of  court.  The 
court,  on  the  hearing,  made  its  order  granting  the 
motion,  and  fixing  the  punishment,  in  the  event 
the  relator  failed  to  comply  with  the  order,  but 
the  court  further  convicted  and  punished  him  for 
a  criminal  contempt  for  his  past  disobedience  of 
its  orders.  //</</.  that  so  much  of  the  order  as 
convicted  him  for  a  criminal  contempt  was  not 
responsive  to  the  motion:  that  he  could  not  be 
so  convicted  except  on  a  proper  charge  made,  with 
notice  and  opportunity  to  answer  it.— State  v. 
Willis  i Minn. i  i;::  X.  W.  169. 

61  Minn.   120. 
[dj     (Neb.;    1896.) 

In  support  of  an  application  for  change  of 
venue  becaus  :  of  prejudice,  the  attorney  present 
ed,   in    a    respectful    manner,    a   libelous   article 
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hed  bj  him  concerning  the  judgi   to  whom 
the  application  was  made.     //•/,/,  thai  thi 

ould  no1    be  Bummai  ilj    i 
tempt,    without    an    information    and    trial,    be- 
cause of  mattei  ch  article. — Lo 

Hane  r,  Stnte  (Ni  b  I  66  V  \V.  1017. 

IS  Neb.  L05. 

[e]     (Neb.|    1890.) 

\\  I  i  re,  although  the  alleged  content 
ire  i  ommitti  d  in  facie  curiae,  and  thi 

punishable  si arily,  without  the  formality  ot 

a   trial  or   hearing,    witnesses  are  by   thi    court 

called   and   examined   touching   the   trans a 

involi  cut  Ion  will,   for  the  purpose 

i  ror,  particularly  where  tl  • 
ord    is  ambiguous,  be  construed  as  one   for   :i 

constructive  < tempt,  in  which  tie  accused  is 

.1  to  be  heard  in  his  own  defense. — lieck- 
State  (Neb.)  08  N.  W.  -173. 

S    15.    Evidence — Sufficiency. 
|u]     (Minn.)    1895.) 

Neither  the  farts  within  the  knowledge 
of  the  judge,  nor  the  affidavit  on  which  the 
,m    i    was  made,  are  sufficient  to   support  a 

victi r  ■ structive  contempt     State   v. 

Distrid  Court,  Fourteenth  Judicial  District, 
Polk  County  (Minn.)  02  N.  W.  831;  Same  v. 
Ives,   Id. 

60  -Minn.  478. 

[b]     (S.  !>.:    1896.) 

In  a  proc ling  for  contempt,   in  taking 

from  the  alleged  possession  of  a  receiver  of 
insolvents  a  locomotive  on  which  insolvents 
claimed  a  lien  for  repairs,  Hie  evidence  showed 
licit  the  locomotive,  after  being  repaired,  was 
left  in  the  railroad  company's  yard.  Held,  that 
in  the  absence  of  evidence  of  an  agreement  hy 
which  the  statutory  Hen  was  perpetuated  not- 
withstanding the  apparent  restoration  of  the 
property  repaired  to  its  owner,  a  conviction 
could  not  lie  sustained.  —  liurdiek  v.  .Mai-shall 
(S.  D.)  60  N.  W.  402;    In  re  Spaulding,  Id. 

§   16.    Judgment, 

(S.  D.;   1896.) 

The  court,  having  pronounced  its  sen- 
tence in  the  presence  of  accused,  in  a  contempt 
proceeding,  may  sign  and  file  a  formal  judgment 
in  accordance  with  the  sentence,  in  the  absence 
of  them  and  their  attorney. — Freeman  v.  City 
of  Huron  (S.  D.)  66  N.  W.  928. 

§    17.    Appeal,  error,  and  certiorari. 

[a]  (Mich.;    1895.) 

Where  complainants,  who  had  filed  a 
creditors'  bill  against  defendant,  procured  an  or- 
der that  he  show  cause  why  he  should  not  be 
punished  for  contempt  for  using  money  in  his 
possession  to  pay  other  debts,  in  violation  of  an 
injunction,  no  appeal  lay  from  the  order  of  court 
declaring  defendant  not  guiltv  of  contempt.— 
Rasch  v.  Shi  ppard  (Mich.)  03  N.  W.  968. 
105  Mich.  667. 

[b]  (Minn.;    1895.) 

Where  in  contempt  proceedings  the  penal- 
ty imposed  is  for  the  benefit  of  a  party,  the  order 
is  appealable,  and  certiorari  will  not  lie  to  review- 
it;  but,  where  the  punishment  is  for  a  criminal 
contempt  (one  where  the  penalty  is  imposed 
solely  to  vindicate  the  authority  of  the  court), 
the  order  is  not  appealable,  and  it  can  be  reviewed 
by  certiorari.  State  v.  Leftwich  (18S9)  42  N. 
W.  598,  11  Minn.  42.  followed.— State  v.  Willis, 
63  N.  W.  169,  61  Minn.  120. 

[C]      (N.  D.:    18i><!.) 

Where  defendant,  on  appearing  in  re- 
sponse to  an  order  to  show  cause  why  he  should 
not  be  punished  as  for  a  contempt,  was  denied 
permission  to  except  to  the  jurisdiction  of  the 
court,  and  was  required  to  reply  at  once  to 
the  facts  alleged,  he  is  entitled  on  appeal  to 
receive  the  benefit  of  all  preliminary  motions 
which  he  Could  have  properly  made  in  the  court 
below,    had   the  right  to  do   so   been   accorded 


him   there.    State  r.   Root   (N.    D.)  07   N.   W. 
590 

5  N.  I).  487. 

§    18.    Review. 

Inj     (Hlnn.i    1890.) 

When-    it    could    be    fairly   inferred    ' 

the  afl  rhich  the  proceeding  was  based, 

that  i  ittempted    to   influence  a 

use  ilen  on  trial,  and  that 

is  sufficient  as  against   an  objection 
iii-'    urged  on  appeal.— State   i 

of  ileum  pin  C ity  (Minn.)  67  N.  W.  78 

[b]     (Neb.)    is'i.-.., 

Alleged  errors  commit  ted  on  a  trial  of  a 

pro  eedine    for  contempt  must   in-  submitted  to 
the  court  by  motion  for  new  trial  before 

view   there,, i'  can    I btained.   -Zimmerman   v. 

Sine,  i,i  N.  \v.  375,  16  Neb.  13. 
[<•]     (Neb. |    isttr.i 

A   finding    without   a    judgment   In    a    sum- 
mary   prosecution    for    contempt    of    court     will 

not  be  reviewed  bj  means  of  proceedings  in  er- 
ror.—Blodgett  v.  state  (Neb.)  69  N.  W.  751. 

[d]      (Wis.;    IS!).",.) 

tin   a   habeas   corpus  proceeding  by   one 
committed   for  contempt  in  refusing  to  answer 

questions  seeking  to  discover  Ins  property  bud- 
jecl  to  execution,  the  Questions  whether  the  pe 
tiiii. nor's  answers  were  so  untruthful  and  evasive 
as  to  amount  to  a  refusal  to  answer,  or  whether 
he  was  able  to  answer,  and  whether  his  conduct 
was  contumacious,   are  not  subject  to  review. — 

In  re  R b  rg  (Wis.)  63  N.  \V.  1065. 

90  Wis.  581. 


III.    PUNISHMENT. 

§19.    Order  of  commitment. 
(Neb.:    1895.) 

When  a  witness  is  committed  for  con- 
tempt for  refusing  to  testify,  the  questions 
asked  and  refused  to  be  answered  must  be 
stated  in  the  order  of  commitment. — Wilcox  v. 
State,  64  N.  W.  1072,  46  Neb.  402. 

§   20.    Term  of  imprisonment. 

[a]  (Wis.;    1895.) 

Under  Rev.  St.  §  3491,  providing  that 
in  case  of  contempt,  when  the  misconduct  con- 
sists of  an  omission  to  perform  some  act  which 
is  yet  in  the  power  of  defendant  to  perform,  he 
shall  be  imprisoned  only  until  he  shall  have  per- 
formed such  act,  and  that  the  order  shall  specify 
the  act  to  be  performed,  the  term  of  commit- 
ment under  an  order  in  strict  compliance  with 
this  section  is  not  rendered  indefinite  by  the  ad- 
dition of  the  words,  "or  until  the  further  ord  r 
of  the  court."— In  re  Rosenberg  (Wis.)  63  N.  W. 
1065. 

90  Wis.  581. 

[b]  (Wis.;    1895.) 

Under  Rev.  St.  §  3478.  providing  that 
any  misconduct  committed  in  the  immediate 
presence  of  the  court  may  be  punished  summa- 
rily by  fine  or  imprisonment  or  both,  a  judgment 
debtor  who  disobeys  the  oral  direction  of  the 
court  requiring  him  to  answer  questions  as  to 
his  property  in  a  creditor's  aciion  may  be  com- 
mitted by  the  court  until  he  performs  the  re- 
quired act.  63  N.  W.  1065  (1895)  affirmed— In 
re  Rosenberg,  64  N.  W.  299,  90  Wis.  581. 


CONTEST. 

Of  election,   see  "Elections  and  Voters,"  §§  25- 

32. 
t>i   land  entry,  see  "Public  Lands,"  §  17. 
Of  office,  see  "Office  and  Officer,"  §  9. 
Of  selection  of  official  paper,  see  "Newspapers," 

§   2. 
Of  will,  see  "Wills,"  §§  19-32. 
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CONTINGENT  CLAIMS. 

Against   decedent's   estate,    see   "Executors   and 
Administrators,"   §   15. 


CONTINGENT  LIABILITIES. 

Garnishment  of,  see  "Garnishment,"  §  8. 

CONTINGENT  LIFE  ESTATE. 

Creation  by  deed,  see  "Deed,"  §  18. 

CONTINUANCE. 

See,  also,  "Criminal  Law,"  §§  47-52. 

Adjournment    by    justice,    see    "Justices    of    the 

Peace,"  §Sj  22,  23. 
of  condemnation  proceedings,  see  "Eminent 

Domain,"  §  10. 
Appealable  order,  see  "Appeal,"  §  32. 
Discretion  of  court,  see  "Appeal,"  §  203. 

§   1.     In  general, 
[a]     (Neb.;    1895.) 

Where  a  cause  was  regularly  reached  for 
trial,  and  one  of  the  attorneys  for  the  defendant 
orally  announced  that  the  attorney  for  the  de- 
fendant was  absent  from  the  state,  but  would 
attend  to  the  trial  of  the  case  if  it  should  be  con- 
tinued for  a  short  time,  it  was  no  abuse  of  dis- 
cretion for  the  presiding  judge  to  insist_  that 
the  case  must  be  dismissed,  tried,  or  continued 
generallv. — Corbett  v.  National  Bank  of  Com- 
merce (Neb.)  02  N.  W.  445. 

44  Neb.  230. 

lb]     (Neb.;    1S95.) 

A  continuance  will  not  be  granted  to  en- 
able a  party,  by  proceedings  for  contempt  in  the 
courts  of  another  state,  to  compel  a  witness  to 
testify  therein  by  deposition. — Stratton  v.  Dole 
(Neb.)  03  N.  W.  875. 

45  Neb.  472. 

§  2.    Surprise — By   amendment   of  plead- 
ing. 
(Wis.;    1895.) 

An   amended   answer  filed   by  consent  of 
the   parties,    after   the   notice   of   trial   has   been 
i  red,  entitles  the  plaintiff  to  a  continuance.— 
Whitefoot  v.  Leffingwell  (Wis.)  03  N.  W.  82. 
90  Wis.  182. 

§   3.    Absence  of  witness  or  evidence. 

[a]  (Inwa;    1895.) 

Where,  in  an  action  on  a  guardian's 
bond,  one  of  the  sureties  defends  on  the  ground 
that  his  signature  was  a  forgery,  it  is  within  the 
discretion  ot  the  court  to  refuse  a  continuance, 
on  account  of  the  absence  of  such  surety,  to  the 
other  surety,  who  did  not  set  up  as  a  defense  the 
forgery  of  the  former  surety's  name  until  four 
years  after  his  aiswer  was  filed;  plaintiff  ad- 
mitting that  the  absent  surety  would  testify 
that  his  name  was  a  forgery. — Reed  v.  Lane 
(Iowa)  65  N.  W.  380. 

[b]  (Minn.;    189C.) 

It  was  no  ground  for  continuing  the 
cause  over  the  term  that  a  witness  who  was 
subpoenaed  two  days  before,  and  who  was  nol 
shown  to  be  without  the  court's  jurisdiction,  .lid 
not  appear. — West  v.  Hennessey  (Minn.)  05  N 
W.  030. 

03  Minn.  378. 

[C]      (Neb.;    1894.) 

A  continuance  is  properly  denied  when 
there  is  no  showing  of  unavoidable  absence  of 
the  witness,  nor  that,  if  a  continuance  be  grant- 
ed, his  attendance  or  testimony  would   be  se- 


i-uri-d.— Home  Fire  Ins.  Co.  of  Omaha  v.  Gal- 
ley, 01  N.  W.  84,  43  Neb.  71. 

f«l]     (Neb.;    1S95.) 

It  was  proper  to  refuse  to  continue  on 
account  of  an  absent  witness,  where  the  adverse 
party  admitted  the  facts  sought  to  be  proved 
by  such  witness,  except  what  were  cumulative. 
-Smith  v.  First  Nat.  Bank  (Neb.)  63  N.  W. 
700. 

45  Neb.  444. 

[e]     (Neb.';    1890.) 

A  motion  ana  the  affidavit  filed  in  support 
thereof,  which  did  not  show  that  if  a  continu- 
ance was  granted  the  evidence  of  the  absent  wit- 
ness  or  his  personal  attendance  could  or  would 
be  obtained,  were  insufficient. — McClelland  t. 
Scroggin  (Neb.)  00  N.  W.  1123. 
48  Neb.  141. 

§  4.   —   Diligence. 

[a]  (Minn.;    1890.) 

It  vves  no  ground  for  continuance  that 
a  party  had   by   reason   of  prior   engagements 
been  compelled  to  go  out  of  the  state. — West  v. 
Hennessev  (Minn.)  05  N.  W.  039. 
03  Minn.  378. 

[b]  (Minn.;    1S9C.) 

It  was  not  error  to  refuse  a  continuance 
for  defendant's  enforced  absence  from  a  second 
trial  of  the  cause,  where  defendant's  attorneys 
had  tried  the  cause  before,  and  plaintiff's  at- 
torneys agreed  to  let  defendant's  evidence  given 
at  the  former  trial  be  read  and  considered  as 
actually  given.— Conrad  v.  Dobmeier  (Minn.)  67 
N.  W.  5. 

64  Minn.  284. 

[c]  (Neb.;    1894.) 

Since  either  party  to  a  suit  may  com- 
mence taking  testimony  by  deposition  at  any 
time  after  service  on  defendant  (Code  Civ. 
Proc.  §  373).  a  continuance,  on  the  ground  of 
the  absence  from  the  state  of  a  witness,  should 
be  denied  where  the  witness  did  not  reside  with- 
in the  jurisdiction  when  the  suit  was  brought, 
and  defendant  had  made  no  effort  to  procure 
his  deposition. — Kansas  City,  W.  &  N.  W.  R. 
Co.  v.  Conlee,  61  N.  W.  Ill,  43  Neb.  121. 

[d]  (Neb.;    1890.) 

It  was  no  ground  for  continuance  that  a 
party  to  the  cause  was  absent,  where  his  ab- 
sence  was  not  unexpected,  and  he  had  made  no 
provision  for  the  taking  of  his  deposition  to  be 
used  on  the  trial,  and  it  did  not  appear  that  ho 
would  ever  return — Keens  v.  Robertson  (Neb.) 
65  N.  W.  897,  46  Neb.  837. 

§   5.    Absence  or  death  of  counsel. 

[a]  (Iowa;    1890.) 

Refusal  of  continuance  on  account  of  the 
death  of  defendant's  chief  attorney  was  proper, 
where  the  cause  had  been  several  times  contin- 
ued at  defendant's  instance,  and  the  illness  of 
the  attorney  such  that  his  presence  at  the  trial 
could  not  be  expected. — Geiger  v.  Payne  (Iowa) 
09  N.  W.  554. 

[b]  (Minn.;    1896.) 

It  was  no  ground  for  continuance  that 
a  party's  assistant  counsel  was  absent. — West 
v.  Hennessey  (Minn.)  05  N.  W.  639. 

63  Minn.  378. 

[c]  (Minn.;    1890.) 

Ordinarily,  the  fact  that  an  attorney  is 
professionally  engaged  elsewhere  in  the  trial 
of  an  action  does  not  give  an  absolute  right  to 
the  postponement  of  the  cause. — Adamek  v. 
Piano  Manuf'g  Co.  (Minn.)  66  N.  W.  98L 

64  Minn.  304. 


CONTINUING  GUARANTY. 

See  "Guaranty,"  §  8. 
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CONTRACTS. 

I.  NATURE  A.ND  REQUISITES,  §8  1-4. 
II.   VALID)  i  i 

1.  In    I. 

2.  Coi  -    I-".. 
Pi    i.     Poli.            i  I  22. 

III.   PARTIES,  SS  28  -... 
I  \  .   INTERPRET  \Tl>  36. 

V.   PERFl  IRX1  V  .   50. 

\  I.  ALTER  \  i'H  '\.  M<  IDEFICATION,  AND 

MERG1  R,        ,ii 
VII.  RESCISSION, 
VIII.  ACTIONS  ON  CONTRACTS,  SS  01-74. 

See,    also,    "Accord    and    Satisfaction"; 
meiit";    "Arbitration    and    Award';    "Assign- 
ment"; "Assign ni  for  Benefit  of  Cred 

"Assumpsit";  "Bailment";  "Bonds";  "Breach 
or  Marriage  Promise";  "Chattel  Mortgages"; 
"Compositions  with  Creditors";  "Compro- 
mise"; "Conflict  of  Laws";  Covenants"; 
"Deed";  "Exchange  of  Property";  "1 
ami  Brokers";  "frauds.  Statute  "i"';  "Fraud 
ulent  Conveyances";  ■•< : 1  Will";  "Guaran- 
ty"; "Indemnity";  "Insurance";  "Interest"; 
"Marriage";  "-Master  and  Servant";  'Mort- 
gages"; "Negotiable  Instruments";  "Nova- 
tion"; "Partnership";  ''Payment";  "Pledge"; 
"Principal  and  Agent";  "Principal  and  Sure- 
ty"; "Release  and  Discharge";  "Sale":  "Spe- 
cific Performance";  "Subscription";  "Usury"; 
"Vendor  and  Purchase*." 

A  lie.  :ing   homestead,   see   "Homestead,"   8§   17- 

22. 
Agreements   not   to   lie   performed   in   a  year,   see 

"Frauds,  Statute  of,"  §§  -i  26. 

to.  answer   for  debt   or   default   of  another, 

see  ""Frauds,  Statute  of,"  SS  7-11. 

to   submit    to   arbitration,    see   "Arbitration 

and    Award."    §    1. 

\i  i   nuptial  contracts,  see  "Husband  and  Wife," 

§  23. 
As  in  boundaries,  see  "Boundaries,"  §  7. 
Attachment    in   actions  arising   on  contract,   see 

"Attachment,"  §   1. 
Between  husband  and   wife,  see   "Husband  and 

Wife."   SS  24-27. 
Change     in     obligation,     release     of     surety,     see 

"Principal  and   Surety,"  SS   12,  13. 
Conflict  of  laws,  see  "Conflicl  of  Laws,"  SS  (*>— 10. 
Enforceable    in    equity,    see    "Specific    Perform- 
ance," SS  2  6. 
E  toppel  by,  see  "Estoppel,  SS  13,   1  t. 
For  compensation,  see  "Attorney  and  Client,"  § 

16. 
For  leases,  see  ."Landlord   and  Tenant."   §   16. 
For  maintenance  of  inmates  of  reformatory,  see 

"Reformatories." 
For  sale  of  logs,  see  "Logs  and  Logging,"  §  1. 

or  use  of  patents,  see  "Patents  for  In- 
ventions," 

For  stale  printing,  see  "States  and  State  Offi- 
cers." S  11. 

For  storage,  see  "Warehousemen,"  §  1. 

For  through  transportation,  see  "Carriers."  §  21. 

Injunctions  pertaining  to,  see  "Injunction,  SS 
11-13. 

Laws  affecting  remedies  on,  see  "Constitutional 
Law."   §  ",1. 

impairing    obligation,    see    "Constitutional 

Law."  SS  29-31. 

Marriage  settlements,  see  "Husband  and  Wife," 
§  23. 

Measure  of  damages  for  breach,  see  "Dam- 
ages," SS  10-22. 

Of  carriage,  see  "Carriers,"  SS  33-37. 

Of  city,  see  "Municipal  Corporations."  ss  56-70. 

Of  corporation,  see  "Corporations,"  SS  -'4  .".7. 

Of  county,  see  •'Counties,"   ^s  33    12. 

Of  employment,  see  "Master  and  Servant,"  s  ". 

of   attorney,   see   "Attorney  and   Client,"   S 

4. 

Of  infant,  see  "Infancy,"  SS  1-3. 

Of  insane  person,  see  '"Insanity,"  SS  0-7. 


1-18 
Of  married   worn 

§§  T 
1 1  see  "Ruilroad  Compa 

1 I 

Oi  "Stat  0     ■ 

in 

1  I  see    "Corporal; 

Power  ni   agent  to  executi  r    ncipal  and 

Agi  i  I. 

of  trustees,   see  "Trusts,"   .- :    18     1:1 

Providing    toi    liquidated    .lame 
ares, 

Rights  under  building  i  when  subject  to 

execution,  see  "Execution,"  | 

Set  .ft    of   claims   arising    ,,m    ,,f   contracts,    see 
"Set  Off  and   i  4. 

To  make  will,  see  "Wills," 
To  mail'.!',  see  ■  :  Marriage  Prom 

Vested  rights  under  contract  with  city,  see  "Con 
stitutional  Law,"  5  Wl. 


I.    NATURE  AND  REQUISITES. 

Certainty,  requisites  for  specific  performance,  see 

"Spei  ific  I  'erformance," 
Delivers   of  bills  and  i  "Negotiable  Iu- 

etruments,"   SS  2—4. 

of  motf  "Chattel  Mortgages,"  §  17. 

01 

[ncapacitj  of  party  as  ground  for  rescission  in 
equity,  sec  "Equity,"  §  21. 

Signing  in  blank,  see  "Alteration  of  Instru- 
ments," g  4. 

S  1.  Offer  and  acceptance  of  proposition. 
I  ii  I      Hum  a;    1894.) 

A    request   by   defendant,  in  one  of  his 

letters,  for  permission  to  build  a  cookroom  to 
the  farmhouse  in  case  the  lease  was  made, 
does  ii"i  constitute  a  condition  which  must  be 
accepted  by  plaintiff  before  the  contract  ol 
lease  would  be  complete.— Culton  v.  Gilchrist 
I  Iowa)  <>1  N.  W.  384. 
92  Iowa,  718. 

[b]  I  Midi.;    1894.) 

Where  the  owner  of  land  writes  a  person 
in  a  distant,  city  that  he  will  take  for  the  land 
a  certain  net  sum.  and  such  person  answer-. 
that  he  accepts  the  offer,  and  requests  the  own- 
er to  send  a  deed  to  parlies  named,  in  such 
city,  to  whom  he  will  pay  the  money  on  receipt 
of  the  deed,  there  is  no  completed  contract,  the 
offer  implying  payment  at  the  owner's  resi- 
dence.— De.Tonge  v.  Hunt  (Mich.)  (il  N.  W.  341. 
103  Mich.  94. 

[c]  (Minn.;    1896.) 

Plaintiff  having  written  defendant  elevator 
company  asking  on  what  terms  he  could  dis- 
pose of  his  wheat  to  it  without  storage,  and 
with  the  right  to  take  the  price  when  ready  to 
sell,  defendant  offered  to  handle  the  wheat  at 
13  cents  off  the  cash  price  day  of  sale,  or  to 
put  it  in  a  special  bin.  and  deliver  it  on  board 
ear,  for  a  certain  price  per  bushel.  Without  re- 
plying, plaintiff  delivered  his  wheat  to  the  corn 
pany,  accepting  the  ordinary  storage  checks. 
Held,  that  there  was  no  contract  by  defendant 
to  pay  the  cash  price,  less  13  cents,  without 
storage.— Wemple  v.  Northern  Dakota  Elevator 
Co.  (Minn.)  69  N.  W.  478. 

See,  also,  "Sale,"  §§  1-3;    "Vendor  and  Pur- 
chaser," \  2. 

S   2.    Meeting  of  minds, 
[n]     (Iowa;    1895.) 

A  contract  for  sale  of  land  made  by  the 
agent  of  T.  with  F..  providing  for  security  of 
red  payments,  "with  interest  thereon  at  7 
percent.;  *  *  *  if  rate  of  interest  is  not  sat- 
iafactory  to  T.,  F.  to  have  privilege  to  make  S 
per   cent,   rate,   or   pay    cash," — is   not   binding, 
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there   being   no   meeting  of  the   minds  on   tho 
question  of  deferred  payments.— Furst  v.  Tweed 
(Jowa)  f.1  N.  W.  857. 
93  Iowa,  300. 
IbJ     (Micb.)    1896.) 

Negotiations  for  the  formation  of  a  part- 
nership between  plaintiff  ami  defendant's  son 
resulted  in  the  drafting  of  a  written  agreement 
by  defendant,  which  was  signed  by  the  parties, 
and  under  which  defendant  agreed  to  contrib 
nte  the  cash  capital  for  his  son.  Afterwards  de- 
fendant sent  a  modified  contract  to  plaintiff,  for 
his  signature,  which  plaintiff  signed  and  return- 
ed as  requested,  at  the  same  time  suggesting  a 
further  modification,  which  was  approved  by  de- 
fendant, bet  never  embodied  in  the  writing.  Nei- 
ther defendant  nor  his  son  did  anything  towards 
carrying  cut  the  partnership.  Held,  that  both 
parties  had  assented  to  the  writing  as  signed, 
and  it  constituted  a  contract,  and  that  plaintiff 
was  entitled  to  recover  thereon  from  defendant 
for  proper  expenditures  made  in  furtherance  of 
its  object. — Farrow  v.  Bresier  (Mich.)  6G  N.  W. 
492. 

S   3.    Mutuality, 
[a]     (Minn.;    1896.) 

A  contract  whereby  plaintiff  was  em- 
ployed by  the  defendant  corporation  on  a  stated 
yearly  salary,  payable  in  monthly  installments, 
for  such  time  as  the  business  of  the  corporation 
should  continue,  provided  plaintiff  efficiently  dis- 
charged his  duties,  and  for  only  so  long  as  he 
should  own  and  hold  in  his  own  name  50  shares 
,.f  capital  stock  in  the  corporation,  was  not  void 
for  lack  of  mutuality. — McMullan  v.  Dickinson 
Co.  (Minn.)  65  N.  W.  661. 

03  Minn.  405. 
lb]     (Minn.;    1896.) 

Plaintiff,  by  one  entire  contract,  purchas- 
ed of  defendants  a  certain  quantity  of  logs  at 
an  agreed  price,  and  also  another  quantity  at  a 
certain  price,  but  reserved  the  right  to  refuse 
to  accept  the  latter  unless  they  arrived  in  the 
boom  at  a  certain  time.  Held,  that  the  option 
was  not  void  for  lack  of  mutuality. — Staples  v. 
O'Neal  (Minn.)  (55  N.  W.  1083. 

64  Minn.  27. 

[c]  (Neb,;    1806.) 

A  contract  whereby  the  board  of  public 
lands  and  buildings  appointed  one  nominally  a 
contractor  to  lease  the  convict  labor,  and  to  dis- 
burse funds  appropriated  for  the  support  of  the 
penitentiary,  and  gave  to  him  the  control  of  that 
institution,  in  consideration  of  his  agreement  to 
pay  over  money  received  as  such  appointee  in 
behalf  of  the  state  to  the  chairman  of  the  board 
of  public  hinds  and  buildings,  was  void  for 
want  of  mutuality,  since  the  state  treasurer,  and 
not  the  chairman,  is  entitled  to  receive  and  dis- 
burse such  funds. — State  v.  Holcomb  (Neb.)  G5 
N.  W.  873,  46  Neb.  612. 

[d]  (Neb.;    1S96.^ 

A  contract  whereby  one,  in  consideration 
of  the  release  of  a  claim  of  damages  against 
him.  agrees  to  employ  claimant  at  certain 
wages  so  long  as  the  works  of  the  first  are  kept 
running,  or  until  the  other  shall  see  fit  to  quit. 
is  not  void  for  lack  of  mutuality.— Carter 
White-Lead  Co.  v.  Kinlin  (Neb.)  66  N.  W.  536. 
47  Neb.  409. 

§  4.   Implied  contract, 
[a]     milch.;    1896.) 

Plaintiff  filed  a  claim  against  the  estate  of 
her  father-in-law.  which  included  items  for 
board,  for  washing,  and  for  room,  light,  fuel, 
and  attendance.  It  appeared  that  the  deceased 
had  lived  with  his  son,  plaintiff's  husband,  as  a 
member  of  the  family,  for  several  years,  pay- 
ing, by  agreement,  three  dollars  per  week  board. 
There  was  no  evidence  of  any  agreement  to 
make  any  other  or  further  payments.  llrhl 
that,  in  view  of  the  express  agreement  to  pay 
board,  an  agreement  to  pay  a  further  amount 
fur  washing,  rooms,  etc..  could  net  be  implied. 
Boughton  v.  Francis  (Mich.)  69  N.  W.  04. 


[b]      (Neb.;    1897.) 

A  bask  succeeded  a  firm  which  at  the 
time  had  a  good  financial  reputation.  The  firm 
turned  over  to  the  bajnk  a  large  part  of  its 
:issi  is.  including  its  building,  but  retained  suf- 
ficient to  pay  all  its  debts,  and  continued  to 
pay  them  as  presented  for  more  than  a  year. 
Though  some  of  the  firm  debts  were  paid  le. 
the  bank  on  presentation  in  the  absence  of 
members  of  the  firm,  the  latter  repaid  the 
bank.  Hebl,  that  the  bank  did  not  assume  the 
debts  of  the  firm.— Teeumseh  Nat.  Bank  v. 
Saunders  (Neb.)  70  N.  W.  42;  Same  v.  Head, 
Id.;  Same  v.  Smith.  Id.;  Same  v.  Brown,  Id.; 
Same  v.  Hull.  Id.;  Same  v.  Young,  Id.;  Same 
v.  Kershaw.  Id.;  Same  v.  Turner,  Id.;  Same 
v.  Corson,  Id. 

£c]      (Wis.;    1896.) 

The  purchaser  of  the  property  of  a  railway 

company  in  the  hands  of  its  n iver.  by  using  car 

wheels  stored  in  the  ear  barn,  knowing  that  the 
receiver  had  but  an  option  to  buy  them,  implied- 
ly promises  to  pay  for  them. — Northwestern 
Wheel  &  Foundry  Co.  v.  Milwaukee  Electric  St. 
Ry.  Co.  (Wis.),  69  N.  W.  371. 

Action   on   implied   promise,   see   "Assumpsit," 
§2. 

Recovery  on  quantum  meruit  in  case  of  specific 
contract,  see  "Assumpsit."  §  5. 

To  pay  rent,  see  "Landlord  and  Tenant,"  §  44. 


II.    VALIDITY. 

Contracts    relating    to    intoxicating    liquors,    see 

"Intoxicating  Liquors,"  S  til. 
Duress,  see  "Duress." 
Effect  of  usury,  see  "Usury."  s§  11,  12. 
Gambling   contracts,   see   "Gaming,"   §  3. 
Sunday  contracts,  see  "Sunday." 

1.  IN  GENERAL,. 

§   5.    Certainty  and  definiteness  of  terms. 

[a]     (Iowa;   1S95.) 

A  contract  by  a  physician:  "Received  of 
C.  $262  for  my  share  of  office  fixtures,  and  pro- 
ceeds of  practice  for  month  of  March,  and  good 
will  of  business  in  town  of  W.,  and  agree  not 
to  practice  therein," — is  sufficiently  definite  to 
be  enforced. — Cole  v.  Edwards  (Iowa)  61  N.  W. 
940. 

93  Iowa,  477. 
lb]     (Micb.;    1894.) 

An  agreement  to  pay  an  attorney  for 
his  services  an  amount  equal  to  that  paid  an- 
other attorney  connected  with  the  same  action 
is  valid. — Eungerhausen  v.  Crittenden  (Mich.) 
61  N.  W.  270. 

103  Mich.  173 

[c]  (Micb.;    1896.) 

A  contract  for  work,  payment  to  be 
made  by  a  "good  and  sufficient  note,"  is  not 
void  for  uncertainty. — Armstrong  v.  Andrews 
(Micb.)  67  N.  W.  567. 

[d]  (Mick.;    1896.) 

A  contract  for  services  whereby  the  employ- 
er agreed  to  give  the  employe  ¥15  a  month  and 
the  cottage  where  he  then  lived  for  her  services. 
was  not  void  for  uncertainty,  it  appearing  that  a 
lot  with  a  cottage  on  it  was  bought  by  the  prom- 
isor several  years  after  he  purchased  the  adjoin- 
ing land,  and  there  being  evidence  that  lie  a 
referred  to  this  purchase  as  the  "Cottage."— Rhea 
v.  Meyers'  Estate  (Mich.)  69  N.  W.  239. 

[e]  (Mich.;    1896.) 

An  agreement  for  the  exchange  of  a  stock 
of  goods  for  other  property,  by  which  an  in- 
ventory of  the  goods  was  to  be  made,  the  un- 
damaged goods  at  cost  price,  and  "the  dam- 
aged goods  at  prices  agreed  upon,"  no  provision 
being  made  as  to  who  was  to  determine  what 
were  damaged  goods  or  fix  their  price,  is  too 
indefinite  to  constitute  an  enforceable  contract. 
—Dayton  v.  Stone  (Mich.)  69  N.  W.  51o. 
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i  .  '     i  illch.i    ivit.i 

ibjoctioo  that  a 

ifficientlj  describe  the 
ble,   where  ;  e  ad- 

.:  ml  thai  hi 
gage,   which  the  proofs  identify,     Loverl 
tz  (Mich.)  70  .v  \v.  132. 

IkI     (Neb. i    ivki.i 
A  .  ontract  w  i" 

against  him, 
n  ml   al   ■    rta    i   n  ages 
bo  long  as  tin  «ork  j  of  i  be  first 

'il    the  other  shall   see  fit    to   quit,   is   uoi 
void   for  uncertainty.    Carter   White-Lead  Co. 
v.  Kinliu  (Neb.)  60  N.  \Y.  536. 
i,    Neb    109, 

I  lit     I'm-'..:    1896.) 

The  fact  i ii   I    i1  rai  I  for  the  sinking  of 

a  tubular  well  did  no1  provide  thai  any  specific 

i  r   ihould  l btained  as  a  con- 

ecedenl  to  a  recoi  ei :  bj  the  conl  raet- 
or  did  not  invalidate  the  contract.  Omaha  Con- 
sol.  Vinegar  Co.  v.  Burns  (Neb.)  68  N.  \V.  492. 

[1]     (Neb.;    1807.) 

A  contrari  tor  the  exchange  of  property  is 

not  void   Cor  imloliniloncss   of  description    il',   by 

the  aid  of  evidence  aliunde,  the  property  may 
I.     Woods   v.   Hart   (Neb.)  70  N.  W. 
53. 

[j]      (II  is.;     1806.) 

Plaintiff  bae1  been  manufacturing  tin  cans 
fur  defendant  foi  sc.nn>  time  at  an  agreed  price, 
when  defendant  wrote  to  plaintiff  that  he  would 
take  his  entire  output  of  cans  if  he  would  agree 
not  to  sell  to  a  certain  other  person,  and  directing 
plaintiff  to  enter  his  order  for  a  certain  number 
as  "as  heretofore."     Plaintiff  accepted  the 
-ition,  and  shipped  cans,  which  were  paid  for 
at  the  price  theretofore  agreed  upon.     Iltltl.  thai 
the  contract  was  not  invalid  for  failure  to  definite- 
ly fix  the  price  to  be  paid   for  the  cans. — Walsh 
v.  .Myers  (Wis.)  66  N.  W.  250. 
92  Wis.  397. 

Ik]      (Wis.:    IS96.) 

A  provision  in  a  deed  "that  the  said  [grant- 
or] and  wife,  M.,  for  their  heirs,"  etc.,  "do  cove- 
nant.  grant,  bargain,  and  agree  to  and  with  the 
said  [grantee],  his  heirs  and  assigns,  that  the 
above-bargained  premises  in  the  quiet  and  peace- 
able possession  of  the  said  [grantee],  his  heirs 
and  assigns,  against  all  and  every  person  or  per- 
sons  lawfully  claiming  the   whole  or  any   part 

the  eof,    by,    through,    or   under  and    no 

other  will   forever  warrant  and   defend," 

is  too  uncertain  to  be  enforced.— Mississippi  Riv- 
er Logging  Co.  v.  Wheelihan  (Wis.)  OS  N.  W. 
878. 

§  6.    Signing  in  ignorance  of  contents. 

[a]  (Mich.;    1891.) 

Where  the  copy  of  the  contract  of  pur- 
chase, left  will,  the  buyer,  stipulated  that  the 
title  should  remain  in  the  seller  until  the  price 
was  paid,  and  the  notes  and  mortgage  subse- 
quently given  to  secure  its  payment  contained 
the  same  stipulation,  the  fact  that  the  seller. 
in  reading  the  contract  to  the  buyer,  on  account 
of  the  latter  being  unable  to  read  without  his 
glasses,  omitted  to  read  such  stipulation,  does 
not  avoid  it. — Pettyplace  v.  Groton  Bridge  & 
Manure  Co.  (Mich.)  61  N.  W.  266. 
103  Mich.  155. 

[b]  (Neb.:    1897.) 

The  doctrine  that  the  negligence  of  a  party 
in  signing  a  writing  estops  him  from  after- 
wards urging  that  it  does  not  contain  the  true 
agreement  of  the  parties  is  not  applicable  in  a 
suit    between    the    original    parties    thereto    or 

their  privies,  where  the  party  seeking  enfor 

ment  practiced  fraud  or  deception  in  order  to 
induce  the  other  to  sign  without  reading. — 
Woodbridge  v.  De  Witt  (Neb.)  70  N.  W.  506. 

Rescission  of  contract  in  equity,  see  "Equity," 
§  16. 


8   7.    Fraud. 
(Mich.;    iKii.-..! 

An  a  I   whereby  defendant  If  he 

would  buy  at  auction  land  owned  by  plaintiff 

ami   her   minor  child,    was   to   have  plaintiffs 

In   the  land,   regai  be  bid, 

le  child.— Gardni  r  v.  <  lard- 

ner  (Mil  b  I  63  N,  \\     ! 


2.  CONSIDERATION. 

i  i  mdulenl  Co.,  '  M   12  16. 

Failure  of  consideration  as  ground  for  rescission, 

..."    .  36. 
Of  bills  and  noies,  sec  "Negotiable  Instruments," 
88  16,  17. 

impromise.  see  "Compromise,"  8  2. 
.1,  gee  ''Deed,"  g  5. 
'  M  guaranty,  Bee  "1  luarantj ."  |  4. 
Of   mortgage,   see  "Chute:    Mortgages,"   88   14, 

15;    "Mortgages,"  8  lii. 
in  release,    ei     Releas    and  1  discharge,"  (  2. 

of  judgment,  see  "Judgment 

of  mot  11. 

<  if  resci  sion  of  sale,  see  "Sale,"  S  40. 

Of  subscription,  see  "Subset  §  1. 

Of  suretyship,  see  "Principal  and  Surety,"  f  3. 
Parol  evidence  to  explain  consideration,  see  "Evi- 
dence,"  S  U7. 
Restoring   consideration   on   rescission  in  equity, 
"Equity,"  5  oS. 

§  8.    Sufficiency. 

[a]  (Iowa;    is:i4.) 

A  promise  by  a  third  mortgagee  to  for- 
bear foreclosing  is  sufficient  to  support  a  prom- 
ise by  a  second  mortgagee  to  keep  the  inter- 
est on  all  senior  mortgages  paid. — Burke  v.  Dil- 
Iiu  (Iowa)  i'.l  N.  W.  370. 
92  Iowa,  557. 

[b]  (Mich.;    1897.) 

A  contract  to  pay  a  broker  a  commission 
on  any  acceptable  sale  procured  by  him  will 
support  a  recovery  for  such  commission,  though 
it  does  not  bind  the  broker  to  make  any 
to  sell.— Brooks  v.  Leathers  (Mich.)  70  N.  W. 
1099. 
£c]     (Minn.;    1895.) 

Where  the  vendor  agreed  to  finish  a 
house  on  the  land  sold,  it  was  a  suffieienl 
sideration  for  his  giving  a  bond  to  indemnify  the 
purchaser  against  mechanics'  liens  on  the  prop- 
erty that  the  purchaser  agreed  to  pay  the  price 
si  oner  than  it  was  payable  by  the  contract  of 
sale.— Reed  v.  McGregor  (Minn.)  04  N.  W.  88. 
62  Minn.  94. 

[d]  (Minn.;    1896.) 

A  building  contractor  having  defaulted  be- 
fore completion  of  the  work,  and  having  per- 
mitted liens  to  accrue  against  the  property  in 
violation  of  his  bond,  the  contract  was  assign- 
ed to  his  sureties,  and  the  balance  of  the  price 
paid  to  them,  on  their  agreement  to  finish  the 
contract  and  discharge  all  liens  to  an  amount 
not  to  exceed  the  amount  of  the  bond  plus  the 
;  mount  paid  them  on  the  contract.  Held,  that 
i  e  agreement  was  supported  by  a  sufficient  con- 
sideration.— McHenry  v.  Brown  (Minn.)  6S  N. 
W.  847. 

[e]  (Neb.;    1895. > 

An  agreement  by  the  creditor  of  an  in- 
solvent bank,  with  the  stockholders  and  officers 
thereof,  to  discount  their  claims  against  the 
bank  10  per  cent.,  to  throw  off  all  interest  aft- 
er a  certain  date,  and  to  extend  the  time  of 
payment  of  the  claims  a  definite  period,  is  a 
sufficient  consideration  for  a  bond  given  to  a 
trustee  of  such  creditors  by  such  stockholders 
and  officers  to  secure  payment  of  the  bank's  in- 
debtedness.— Mullen  v.  Morris  (Neb.)  O'J  N.  W. 
74,  43  Neb.  596. 

[f]  (Neb.;    1895.) 

A  contract  whereby  a  landlord  agreed  to 
pay   his   tenant's   moving  expenses  if  the  latter 
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would  deliver  immediate  possession  of  the  prem- 
ises, so  as  to  save  the  landlord  from  paying 
an  increase  of  premium  for  insurance  of  the 
building,  imposed  on  account  of  the  character  of 
the  tenant's  business,  was  not  without  consid- 
eration.— Creighton  v.  Finlayson  (Neb.)  64  N. 
\Y.   1103,  40  Neb.  457. 

[g]     <Nel>.;    1896.) 

A  past  consideration  is  sufficient  to  sup- 
port a  promise  when  the  consideration  was  per- 
formed in   pursuance  of  a   previous   request. — 
Stunt  t.  Sweesy  (Neb.)  67  N.  W.  748. 
4S  Neb.  767. 

Ill]      (Nell.:    1S97.) 

The  signing  by  a  wife  of  a  mortgage  upon 
the  homestead  of  herself  and  husband,  the  le- 
gal title  to  which  is  in  him.  to  raise  money  with 
which  to  pay  his  debt,  is  such  a  valuable  con- 
sideration as  will  support  a  sale  of  personal 
property  of  the  husband  to  the  wife. — Sloan  v. 
Van  Buskirk  (Neb.)  70  N.  W.  948. 

[i]     (N.  D.:    1895.) 

The  release  of  the  vendee  from  the  obliga- 
tions of  a  contract  for  the  purchase  of  land  was 
a  sufficient  consideration  for  the  vendee's  sur- 
render of  the  contract. — Kvello  v.  Taylor  (N. 
D.)  63  N.  W.  889. 
5  N.  D.  76. 

§  9.   Moral  duty. 

(Iowa:    1S95.) 

Where  land  is  conveyed  in  consideration 
of  the  promise  of  the  grantee  to  sell  it,  and  par 
the  proceeds  to  the  grantor,  and  the  grantee  sells 
the  land,  a  promise  by  the  grantee,  after  the 
Bale,  to  pay  the  same  to  the  grantor,  is  an  ad- 
mission of  the  trust,  and  the  trust  is  a  consider- 
ation for  the  promise. — Harris  v.  Clark  (Iowa) 
62  N.  W.  S54. 

§   10.    Promise   to   perform   legal   obliga- 
tion. 

[a]  (Iovra:   1S95.) 

The  renewal  of  an  unexpired  lease,  with- 
out the  passing  of  a  new  consideration,  is  not 
binding.— Kellv   v.    Chicago,    M.    &   St.    P.    Ry. 
Co.  (Towai  61  N.  W.  957. 
93  Iowa,  436. 

[b]  (Minn.)   1895.) 

Where  a  subcontractor  relet  the  contract 
to  defendant,  and  defaulted  in  the  payments 
agreed  to  be  made  to  defendant,  by  reason  of 
which  defendant  refused  further  to  perform  his 
contract,  a  promise  made  by  the  original  con- 
ti actor  to  defendant,  to  give  extra  compensation 
if  defendant  would  complete  his  contract,  was 
supported  bv  sufficient  consideration. — Grant  v. 
Duluth,  M.  &  N.  P.  Ry.  Co.  (Minn.)  63  N.  W. 
1026. 

61  Minn.  395. 

[c]  (Minn.;    1895.) 

Where  one  party  to  a  contract  so  de- 
layed the  other  that  the  latter  was  not  legally 
bound  to  complete  the  contract  within  the  stipu- 
lated time,  a  promise  by  the  former  to  pay  the 
latter  additional  compensation  to  complete  the 
contract  within  such  time  is  supported  by  a  valu- 
able consideration. — King  v.  Duluth,  M.  &  N. 
Ry.  Co.  fMinn.)  63  N.  W.  1105. 
61  Minn.  482. 

§   11.    Forbearance  to   sne  and  extension 
of  payment. 

[a]  (Minn.;   1895.) 

An  agreement  to  extend  the  time  for 
payment  of  a  mortgage  note  is  a  sufficient  con- 
sideration for  a  note  for  payment  of  interest  dur- 
ing the  time  of  extension. — Hubbard  v.  Fletcher 
(Minn.)  63  N.  W  612. 
61  Minn.  14S. 

[b]  (Minn.:    1895.) 

An  agreement  to  extend  the  time  of  pay- 
ment of  a  debt  is  a  suflicient  consideration  for 
a   note  given  for  the  debt  by  a  third  party.— 


Germania  Bank  v.  Michaud  (Minn.)  65  N.  W. 
70. 

62  Minn.  459. 
[c]     (Neb.;    1S9C.) 

Where  the  maker  of  a  note  died  before 
its  maturity,  and  gave  by  will  the  major  por- 
tion of  his  estate  to  his  two  sons,  subject  to 
payment  of  his  debts,  the  cancellation  of  the 
cote  and  the  extension  of  time  for  payment  of 
the  debt  evidenced  thereby  constituted  a  suf- 
ficient consideration  for  the  execution  by  the 
sons  of  a  nove  loi-  the  debt.— McCormal  v.  Red- 
den, 65  N.  W.  SSI,  46  Neb.  770. 

§    12.    Nudum  pactum. 

[a]  (Iowa:    1S95.) 

Defendant,  acting  for  his  client,  request- 
ed plaintiffs  to  render  services  for  the  client, 
and.  after  they  were  rendered,  promised  to  pay 
therefor  out  of  money  then  held  by  him  for  his 
client,  if  the  latter  did  not  sue  him.  Held,  that 
the  promise  was  without  consideration. — Walker 
v.  Irwin  (Iowa)  62  N.  W.  785. 

[b]  (Iowa;    189T.) 

A  note  given  to  an  heir  by  a  devisee  for  a 
quitclaim  to  lands  of  a  testator,  in  which  the 
heir  claimed  an  interest,  is  not  without  consid- 
eration because  the  will  was  afterwards  con- 
strued in  favor  of  the  maker  of  the  note. — 
Rowe  v.  Barnes  (Iowa)  70  N.  W.  197. 

[c]  (Micb.:   1890.) 

Where,  in  an  exchange  of  lands,  one  party 
agrees  to  reduce  a  mortgage  on  the  land  con- 
veyed by  him,  payable  to  a  third  person,  a 
written  contract  evidencing  such  agreement, 
executed  after  the  conveyances,  is  not  without 
consideration.— Bennett  v.  Knowles  (Mich.)  69 
N.  W.  491. 

[d]  (Minn.;    1895.) 

A  promise  by  one  party  to  a  contract  to 
the  other  to  pay  additional  compensation,  if  the 
latter  will  refrain  from  an  intended  breach  of 
the  contract,  is  without  consideration. — King  v. 
Duluth.  M.  *  N.  Ry.  Co.  (Minn.)  63  N.  W.  1105. 
01  Minn.  482. 

[e]  (N.  D.;    1896.) 

A.  purchased  machinery  of  B.  by  written 
contract,  in  which  he  agreed  to  execute  certain 
notes  therefor.  After  receiving  the  machinery, 
he  refused  to  execute  the  notes  unless  the  ven- 
dor would  agree  to  do  certain  things  about  the 
machinery  not  embraced  in  the  original  con- 
tract. This  the  vendor  promised  to  do.  Held, 
that  such  promise  was  without  consideration, 
and  hence  collection  of  the  notes  could  be  en- 
forced without  showing  compliance  therewith. 
— Gaar,  Scott  &  Co.  v.  Green  (N.  D.)  68  N.  W. 
318. 

§   13.    Illegality — Effect  on  contract. 
(Minn.;    1895.) 

Where,  before  a  receiver's  sale  of  prop- 
erty was  confirmed,  defendants  executed  a  bond 
conditioned  to  pay  the  receiver  the  price  of  the 
property  if,  after  the  sale  was  confirmed,  he 
would  deliver  the  property  to  the  purchaser  on 
credit,  the  receiver,  on  delivering  the  property 
as  specified,  could  enforce  the  bond,  though  the 
delivery  of  the  property  before  payment  of  the 
price  was  in  violation  of  the  order  of  sale. — 
O'Gorman  v.  Sabin  (Minn.)  64  N.  W.  84. 
62  Minn.  46. 


3.  PUBLIC  POLICY. 


In- 


Enjoining   enforcement   of   agreement,    see 
junction,"  «  12. 

Validity  of  contract   exempting  carrier  from  lia- 
bility, see  "Carriers,"  §  33. 

§14.    In  general, 
[a]     (Midi.;    1896.) 

A  contract  whereby  one  party,  for  certain 
commissions,  is  to  attend  meetings  of  persons 


in,.  ,  IL  8. 


I  .to  bu  i  ■    ■ 

i,.,i   « isli  to  retain   tl 
itending  buyers  his  ai 
i   i 
Mel  kmnell  v.  Rigney 
\.  W.  02. 

!l,|      (Neb.:     IN!>7.) 
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ontract 
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[c]     IN  ■•■■;    1897.)  .    .  ,         ,    . 

A    contract   for  commission  soles  of   it 

iors  in  ibis  state  by  one  as  a   i  at  -  I 
on 
i    ite.  is  i  oid,  a  -  againsl  pub- 
co  v.   Frapoli  INeb.)  To  N.   W. 

I  <i  I    rtl  •  •>•:   1895.)  ,,.,...         , 

Public  policy  does  not  to  ung  or 

claim  reral  in  a  note  paj  able  t »  . 

v.    Hamburger  (Wis.)  64  N.   W.  880. 
HI   \\  is.   InT. 

[e]  rwia.i   1S-..7.)  , 
Private  by-laws  of  a  masons    and  builders 

ie  membership  in  which  includes 
ol  7"  or  T.i  mason  contractors  in 
which  require  the  members  to  pay  to  thi 

...     cent,  on  all   contracts  taken  by 

them,  and  to  submit  all  bids  for  work  lirst  to 

the  association,   and   provide  thai   the   lowest 

shall  add  6  per  cent,  to  his  bid  before  it 

is  submitted  to  the  owner  or  his  architect,  are 

contrary  to  public  policy,  and  void,    Milwaukee 

as'     &     Builders'     Ass'n     v.     Niezerowski 

i  TO  N.  W.   166. 

[f]  (Wis.:    1897.) 

A  nolo  given  by  a  building  contractor  to 
ociation  of  such  contractors,  of  which  he 
was  a  member,  for  a  percentage  on  a  contract 
for  building,  required  to  be  paid  to  the 
ciation  bj  a  private  by-law  which  was  contra- 
public  policy,  and  void,  will  not  be  en 
forced.  Milwaukee  Masons'  &  Builders'  Ass'n 
v.  Niezerowski  (Wis.)  70  N.  W.  166. 

§   15.    Violation  of  statute. 

(loira;   is!>r..> 

A  stipulation,  in  a  certificate  of  member- 
ship in  a  beni  :d  association  organized  by  a  rail- 
road  CO  ,  to  which  it  contributes,  and  the 

ses  of  which  are  paid  by  it,  that,  in  case 
sint  is  brought  against  the  railroad  compa 

lember  or  by  his  representative  to 
er  for  injuries  or  death,  and  it  is  prosecuted  to 
judgment  or  compromised,  recovery  under  the 
certificate  shall  be  precluded,  is  not  invalid,  in 
that  it  "restricts  the  liabilities  of  railroads' 
for  the  negligence  of  their  employes.  Code,  § 
1307— Donald  v.  Chicago,  B.  &  Q.  Ry.  Co. 
(Iowa)  oi  N.  W.  971. 

93  Iowa,  284. 

§   16.    Contract   to    control   corporations. 

(N.  D.;    1895.) 

A  contract  to  allow  another  to  control 
the  voting  of  stock,  based  in  part  on  a  prom- 
ise of  the  one  who  is  to  control  such  stock  to 
secure  for  the  owner  thereof  an  office  in  the 
corporation,  is  wholly  void,  though  the  consid- 
eration therefor,  other  than  the  illegal  promise, 
is  valid.— Gage  v.  Fisher  (N.  D.)  65  N.  W.  809. 
5  X.  1 '.  297. 

§   17.    Fidelity  insurance  contract. 

(Minn.;    1895.) 

A   contract  between  a  fidelity  insurance 
company  and   an  elevator  company,   guaranty- 
ing the  honesty  of  the  batter's  employes,  is  not 
against  public  policy  on  the  ground  that  it  mal 
it  a  niatttr  of  indifference  to  the  elevator  com- 
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i    18.    Contracts   relating   to   adiniiiistra- 

t  ion  uf  justice. 

[ill     (Iowtt|    1890.) 
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'    to    appeal,    is    

contrary  to  public  policy.— London  v.  Waddick 
(Iowa)  67  N.  W.  388. 

I  I,  |      Mliiiii.;     IS!).-..) 

An  agreement  between 

ii,.,!  thai  the  voucher  showing  pa 
ipany   to  th 
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o, st  the  entpli 

at    of  bis  liability    to 

pany,  was  v,,id  as  against  public  pol  c; 
it v   &   Casualty   Co.   of   New   York  v.   Eickhoff 
(Minn.)  65  N.'W    ^51. 
63  Minn.  170. 
|c-|     (Minn. i    (896.) 

A  provision  in  an  unambiguous,  valid  con- 
trad  that  "tl s  made  and  shall  be  con- 
strued without  reference  to  any  Other  instru- 
ment or  agreement  whatsoever,  is  not  invalid 
as  an  a  I  i  limit  thi  power  of  the  court  in 
i   litigation.— White  Sewing-Mach.  Co.  v. 

Miller  (.Minn. I  68  N.   W.  851. 

S   19.   Contract  not  to  practice  medicine. 

(town;    ISO"..) 

A  contract  whereby  a  physician  agrees 
not  to  practice  medicine  within  a  certain  town 
or  vicinity  is  not  void  as  against  public  policy.— 

..  Edwards  (Iowa)  61  X.  W.  'J-lu. 

03  Iowa,  477. 


20. 
[a] 


Contract  not  to  sue. 


(Iowa;    1895.) 

A  stipulation,  in  a  certificate  of  member- 
ship in  a  benefit  association  organized  by  a  rail- 
road company,  to  which  il   contributes,  and   the 
which  are  paid  by  it.  that,   in  case 
suit  is  brought  against  the  railroad  company  by 
i   ember  or  by  his  representatives  to  rccov- 
injuries  or  death,  and  it  is  prosecuted  to 
;■  compromised,    recovery    under   the 
certificate    shall    be   precluded,    is    not    against 
public  policy.— Donald  v.  Chicago,  B.  &  Q.  Ry. 
Co.  (Iowal  61  X.  W.  971. 
93  Iowa,  2S4. 

[b]     (Neb.;    1895.) 

A  contract  by  which  a  railroad  employe 
agreed,  on  becoming  a  member  of  the  relief  de- 
partment  of  the  company,  that  the  acceptance 
of  relief  from  such  department  on  being  injured 

bar  his  right  to  sue  the  railroad  npany 

for  lb"  injury,  is  not  one  against  public  policy. 
-Chicago,  B.  &  Q.  R.  Co.  v.  Bell  (Xeb.)  62  N. 
W.  314. 

-14  Xeb.  44. 

§  21.    Compounding  felony. 

(Mich.;    1895.) 

An  agreement  to  pay  money  in  considera- 
tion that  the  obligee  will  conceal  from  the  pub- 
lic and  from  the  obligor's  wife  the  fact  of  the 
r's  criminal  intimacy  with  a  certain  wo- 
man is  void.— Case  v.  Smith  (Mich.)  65  X.  W. 
279. 


§   22. 


Contract  to   control   legislative   or 
official  action. 


[a]     (Mich.;   1S»5.) 

It  is  against  public  policy  for  a  sheriff 
to  recover  for  services  rendered  in  furnishing  in- 
formation concerning  immitted  in  his 
county.— Foley  v.  Piatt  (Mich.)  <X1  X.  W.  520. 
105  Mich.  Goo. 


349    (§  22) 


CONTRACTS,  H.  3-IV. 


(§  26)    350 


[li]      (Minn.;    1S95.) 

A  contract  by  which  one  agreed  to  pro- 
cure the  pa  bill  by  congress  declaring 
certain  railroad  lands  forfeited  to  the  govern- 
ment, so  that  the  other  party  to  the  contract 
might  hold  a  part  of  such  lands  as  a  bona  fide 

r  under  the  homestead  laws,  is  void,  as 
against  public  policy— Houlton  v.  Dunn  (Minn.) 
ill  N.  \V.  898. 

60  Minn.  26. 
[c]     (Wis.:    1S9G.) 

Plaintiff,  a  person  of  large  experience  in 
regard  to  fed  ral  public  lands,  because  satisfied 
that  a  certain  class  of  lauds,  that  had  1"  en 
kepi  out  of  the  market  on  account  of  a  supposed 
claim  under  certain  railroad  grants,  could  be 
legally  thrown  open  to  settlement,  entered  into 
an  agreement  with  defendant,  who  was  desirous 
of  acquiring  such  lands,  to  instruct  the  latter  in 
regard  to  the  manner  ot  procuring  the  same, 
and  to  do  all  that  was  necessary  to  have  such 
lands  thrown  open  t"  settlement,  in  considera- 
tion of  a  certain  proportion  of  the  value  of  the 
laud  acquired  by  defendant.  Held,  that  the 
contract  was  not  per  Be  invalid,  as  against  pub- 
lic policv.  as  a  lobbying  contract. — Houlton  v. 
Nichol  (Wis.)  67  N.  W.  715. 

93  Wis.  393. 


III.    PARTIES. 

To  action  on  contract,  see  post,  §  63. 

Parol  evidence  as  to  parties,  see  "Evidence,"  §  98. 

To  bills  and  notes,  see  "Negotiable  Instruments," 

§  16. 
To  deeds,  see  "Deed,"  §§  1,  3. 
■To  sales,  see  "Sale,"  §  10. 

§   23.   Persons  not  privies  to  contract. 

[a]  (Iowa;    1895.) 

Plaintiff  agreed  to  purchase  defendant's 
farm,  in  part  payment  wherefor  he  was  to  con- 
vey to  the  latter  a  Kansas  farm  then  belonging 
to  F.,  and  at  the  same  time  he  made  with  F. 
an  agreement  (to  which  defendant  was  not  a 
party i  to  deed  him  certain  city  property  in  ex- 
change for  the  Kansas  farm.  Thereupon,  plain- 
tiff conveyed  his  city  property  to  F..  and  the  lat- 
ter deeded  the  Kansas  farm  directly  to  defend- 
ant. A  part  of  defendant's  farm  being  a  home- 
stead, and  his  wife  not  having  signed  the  con- 
tract with  plaintiff,  defendant  was  unable  to 
perform  his  agreement.  Held,  that  defendant 
was  nor  liabl  ■  for  the  value  of  the  city  property 
conveyed  to  F.,  and  plaintiff  was  entitled  to  re- 
cover the  Kansas  farm  only. — Jewel  v.  Norris 
(Iowa)  62  X.  W.  740. 

[b]  (S.  D.j    1895.) 

An  employe's  wages  being  payable  partly 
in  board,  the  employer  agreed  with  the  propri- 
etor of  an  hotel  to  pay  the  employe's  board. 
Thereafter  plaintiff  bought  the  hotel,  and,  with- 
out notifying  the  employer  of  the  change,  fur- 
nished board  to  the  employe  for  more  than  two 
months.  Held  that,  in  the  absence  of  evidence 
that  the  employer  knew  that  plaintiff  was  board- 
ing the  employe,  or  that  he  would  be  called  on  to 
pay  such  board,  he  was  not  liable  therefor  in 
assumpsit. — Dempsey  v.  Billinghurst  (S.  D.)  64 
N.  W.  1124. 

§   24.    Contract  for  benefit  of  third  per- 
son. 

[a]     (Iowa;   1894.) 

An  agreement  by  a  firm  with  a  customer 
to  honor  drafts  drawn  on  it  by  the  customer 
in  favor  of  a  person  furnishing  the  customer 
with  money  to  purchase  cattle  to  be  consigned 
b>  it,  renders  it  liable  on  such  a  draft  to  the 
person  furnishing  money  for  such  purpose. — 
First  Nat.  Dank  v.  Rowley  (Iowa)  61  N.  W.  195. 
'."J   l..\va.  530. 

lb]     (Iowa:    189S.) 

A  provision  in  a  building  contract  that 
tli     owner  shall  hold  a  certain  percentage  of  the 


contract    price   till    the   completion   of  the   work 
is  for  the  benefit  oi  the  owner,  and  docs  no 
ford  a   ground  of  personal  liability  by  tie-  own- 
er   to    a    subcontractor. — Steele    v.    McBurney 
(Iowa  l  65  X.  W.  332. 

[c]  (Nob.;    1896.) 

Where  a  contractor  for  the  erection  of 
a  building  executes  a  bond  with  sureties  condi- 
tioned that  he  will  pay  for  all  labor  an  I 
rial  furnished  him  in  completing  the  contract, 
a  laborer  or  material  man  has.  on  his  default, 
a  right  of  action  directly  against  the  sureties. 
— Kauffmann  v.  Cooper,  65  N.  W.  790,  46  Neb. 
6-14. 

[d]  (Neb.;    1890.) 

Where  a  contract  with  a  state  for  the 
erection  of  a  public  building  at  a  stipulated 
sum  requires  that  the  contractor  shall  pay  for 
all  lehor  performed  or  material  furnished,  and 
the  contractor  furnishes  a  bond  for  the  faith- 
ful performance  of  the  contract,  an  unpaid  sub- 
contractor may  enforce  payment  of  his  claim 
of  the  sureties. — Fitzgerald  v.  McClay  (Neb.) 
66  N.  W.  828. 

47  Neb.  816. 

§   25.    Joint  and  several  liability. 
£a]     (Mich.;    189G.) 

Where,  in  a  building  contract,  "the  parties 
of  the  first  part  herewith  promise  and  agree  for 
themselves,  their  heirs,  executors,  administrators, 
to  pay,"  etc.,  they  are  individually  liable,  though 
the  contract  recite  that  it  is  "by  and  between 
the  trustees  and  building  committee."  of  a  church 
and  the  party  of  the  second  part. — Landvskowski 
v.  Lark  (Mich.)  66  N.  W.  371. 

[b]     (Wis.;    189C.) 

Where  twe  persons  jointly  agree  to  sell 
corporate  stock  ana  to  assign  certain  patents  ap- 
plied for,  and  that,  if  the  patents  applied  for  be 
disallowed  in  substance,  the  sellers  will  refund 
to  the  buyer  a  certain  portion  of  the  purchase 
money,  and  one  of  the  sellers  authorizes  the 
buyer  to  pay  the  purchase  money  directly  to 
the  corporation,  the  surviving  promisor,  on  the 
disallowance  of  the  patents,  is  liable  to  the  buy- 
er for  such  portion  of  the  purchase  money;  and 
this  without  a  rescission  of  the  contract,  or  re- 
turn of  the  stock. — Murphey  v.  Weil  (Wis.)  66 
N.  W.  532. 

92  Wis.  467. 


IV.    INTERPRETATION. 

See,  also,  "Vendor  and  Purchaser,"  §  3. 

Construction  of  assignment,  see  "Assignment  for 

Benefit  of  Creditors,"  §  18. 
■ of  assignment  of  lease,  see  "Landlord  and 

Tenant,"   S  33. 

of   bills   and   notes,   see  "Negotiable  Instru- 
ments," §§  5,  6. 

of  contract  of  indemnity,   see  "Indemnity," 

§  5. 

of  covenant  against  incumbrance,  see  "Cove- 
nants," §  1. 

of  deed,  see  "Deed."  §§  0-9.  1S-20. 

of    gas    contract,    see    "Municipal    Corpora- 
tions," §  62. 

oi    guaranty,  see  "Guaranty,"  §§  2,  7. 

of  mortgage,  see  "Mortgages,"  S§  15,  16. 

of  policy,  see  "Insurance,"  S§  S,  9. 

of  sewer  contract,  see  "Municipal  Corpora- 
tions," §  61. 

of  subscription,  see  "Subscriptions."  §  2. 

Evidence   of  custom,   see  "Custom   and   Usage," 

§  3. 
Explanation  or  modification   by  pared,   see   "Evi- 
dence," S§  S6-10-. 

§   26.    Construction  in  general. 

[a]     (Mich.;    1896.) 

Tin  patent!  of  a  pi- ss  for  the  manu- 
facture of  furniture  agreeil  with  a  company 
to  assign  to  it  full  title  of  certain  patents  cov- 
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.,    ceSS,    i"    ''"ii    i 

i    recnivut    to 

i 

Which 

mas    have   accrued   durin 

ente.  '  Ti     //'''/' 

Q01  iii- 

,.,„., ""   ."'■ 

r  and  m     i  rial  which 
furniture    I  u  mi  Van    Nor- 

man v   Grat  d  Rapid     Piano  Case  <  o.  (M 
N.  \V.  238. 

1 1. 1     i  Hlnn.i    1897.) 

Bui   sucl itract  gave  R.  no  lien  on,  or 

riBh(  to.  '  eeeds  of  notes  transferred  by 

i ,    t0  ,\    as  collateral  before  the  contrai 
made.    Plynnuth    Cordage    Co.    v.    Seymour 
(Minn.)  69   NT.   W.   L079. 

|<-|     (  Hlnn.i    IS!>7.>                       ,    ,     ,  ,.               * 
r                      \    and  B.,  each  holding  past- 
due    claims    against    D..    a    third    corpor 

agreed  that,  if  B.  would  extend  the  time  oi 
payment,  il  claim  should  be  preferred  and 
|,:,'i.|   in   full  before  any  payment   on  A .  s  claim; 

the  agreement   being   le  a1    I  >.'s  solicitation 

[or  its  benefit.  Held,  thai  B.,  having  com- 
plied with  the  agreement,  was  entitled,  on  the 
subsequent  insolvency  of  I).,  to  be  paid  the 
dividends  on  A.'s  claim  until  its  own  claim 
was  paid  in  full- Plymouth  Cordage  Co.  v. 
Seymour  (Minn.)  69  N.  W.  1079. 

|tl  I     (Neb.;    1895.)  .  , 

When-  a  subscription  contract  provides 
for  the  payment  of  a  certain  amount  on  the  com- 
pletion of  an  ,.p.ra  bouse  on  a  certain  lot  with- 
in the  limits  of  a  city  ordinance,  prescribing 
the  thickness  of  walls,  etc.,  of  buildings  there- 
in, su.h  ordinance  becomes  a  part  of  t he  con- 
tract.—Gerner  v.  Church,  02  N.  W.  51,  43  Iseb. 
690. 


[e]  (Neb.;   1S!>7.) 
'     If  a   written  contract  is  to  be   construed 

with  reference  to  its  terms  alone,  the  court 
must  interpret  it;  but,  if  the  construction  or 
application  depends  on  other  and  extrinsic 
fads,  the  contract,  in  connection  with  these 
tions  of  fact,  should  be  submitted  to  the 
jury  under  proper  instructions.— Rosenthal  v. 
Ogden  (Neb.)  69  N.  W.  779. 

[f]  (Neb.:  1S!)7.)  .   ,. 

Where  a  contract  contains  two  descriptions 
of  the  property  intended  to  be  referred  to,  one 
correct  and  the  other  false,  the  latter  will  be 
rejected  as  surplusage.— Woods  v.  Hart  (Neb.) 
70  N.  W    53. 

[B]     (Wis.;    1S95.) 

Defendant  sold  to  plaintiff  an  undivided 
half  interest  in  certain  timber  lands,  and  at  the 
same  time  contracted  to  deliver  to  plaintiff,  at 
a  specified  place,  25,000.000  feet  of  pine  timber 
of  a  certain  quality,  to  be  taken  from  the  lands 
held  by  them  jointly,  the  remaining  pine  tim- 
ber on  the  hinds  to  belong  to  defendant.  De- 
fendant cut  lili.lKlO.UOO  feet  of  the  required  kind. 
one-half  only  of  which  he  delivered  to  plaintiff, 
selling  the  rest:  claiming  that  the  amount  agreed 
to  be  delivered  to  plaintiff  was  based  on  a  mis- 
taken estimate  of  the  quantity  of  such  timber 
upon  the  land.  Held,  that  the  defendant's  ob- 
ligation to  deliver  25,000,000  feet,  if  such  quan- 
tity of  timber  of  the  required  quality  was  found 
on  the  land,   was  absolute,   and   the  defendant 

wis  liable  for  damages  for  breach  ol  itrs  it.  - 

McMillen  v.  Pratt,  G2  N.  W.  588,  SO  Wis.  012. 

§   27.    Particular  words  and  phrases. 

[a]     (Iowa;    189S.)         .         .   ,  ,    .    t-a 

An  agreement  to  furnish  gas  to  plaintilt 

at  his  residence  "for  ordinary  purposes,     for  20 

years,  entitles  him  to  gas  for  a  gas  cook  stove 

equently  acquired,   though,   at  the  time  ol 

making  the   contract,   such  Stoves   were   not   in 


.    !.      i        Sai  Co.  (Iowa)  >;i  N 

w.  0  . 

03  towa,  IT". 

[I.I     (S.  I>.;    is'.it.i 

'I  I,,,  phrii  '  a-  used  In  » 

o  be  given,  due 
in    6     12.    and    is    month 
drawing  7  per  cent   interest,   mi  mid   be 
able  paper,  means  noi  discountable  paper  nee- 

.  bni  paper  .if  such  high  credit  tk 
the  time  of  paymenl  ''   ''"' 

banks    had    loanable    funds,    it    could    l- 

i  Madison  I 

trie  1  t  &  Power  Co.  (S.  l>)   TO  N. 

w.  c 

[e]     i"  I-.:    1896.) 

,,-    icl      Iso  provii  plain- 

tiff's assigi  "i   should  ba  ire  t  he  prii  liege  o 
ing  such  equipment  bonds,  amounting 
Ooo,  on  i  -t  to  the  person  or  perso  is  wn  ■ 

had  ad  ">•  and ,;  per  cei 

3  Lte  .it   ple- 
at.    Held,  thai  defendants  could  no 
linsl   the  indebted™ 

,   sit. 'in"  per  mile  the  am 
of  unissued,  bul  authorized,  equipment 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Iloyt  (Wis.)  62 
N.  W.  189,  89  Wis.  314. 

[<11     (Wis.)   1895.) 

\   contract    bv   which  defendants  a 
to  sell  to  plaintiff's  assignor  a  controlling 
est  in  the  m.i.  k  of  certain  railroad  companies 
contained  a  clause  by  which  defendants  a 
tnai   i:      .  :    of  such  companies  was 

.   to  a  first  moi 
mile,  issued  or  to  be  issued,"  on  an    • 

e  ..I    362}  i    miles  of  main    hue   com] 
railway,  and  an  equipment  mortgage  of  $400, 
000,  issued  or  to  be  issued,  and  that,  with  the 
exception  of  such  indebtedness,  such  conn 
had   no  other  indebtedness.      Udd,  that  di 
ants  agreed  that  the  indebtedness  of  such  com- 
panies should   not  exceed  $17.1 er  mile   ol 

the  main  line  of  completed  road.- -Chicago.  M.  & 
St  P.  Ry.  Co.  v.  Hoyt,  62  N.  W.  ISO,  80  \\  is. 
314. 


[ej     (Wis.;    1S!>5.) 

In  a  contract  providing  for  delivery  by  de- 
fendant to  plaintiff  of  25,000.000  feel  ol  timber 

to  be  taken  from  lands  owned   by   them  jointly 
and    lixiug   the   price   for   cutting,   hauling,   and 
rafting  such  timber,  there  was  a  provision   tor 
future  joint  purchases  by  them  ol  standing  tam 
ber  near  the  line  of  defendant's  railroad,  and  cer 
tain  stipulations  relative  to  the  price  to  be  paid 
defendant   for  loading  and  hauling  such   timbi  r 
as   they    "shall  or  may   own  jointly,      and    for 
such  timber  as  might  be  transported  over  such 
road   from   lands  hereafter  to   be   purchased    by 
plaintiff    and    defendant    "on    joint    account. 
Held  that  these  stipulations  relative  to  prices  tor 
loading  and  transportation  did  not  apply  to  the 

2  mill  feet.— McMillen  v.  Pratt  (Wis.)  0-  N. 

\V.  588,  89  Wis.  G12. 

§   28.    Provisions  as  to  payment. 

(Neb.:   1895.)  . 

Ry  the  reservation,  in  a  building  con- 
tract, of'an  option  to  make  payments  by  assum- 
ing lumber  bills,  the  owner  does  not  assume  pay- 
ment of  lumber  bills  of  which  he  had  no  knowl- 
edge at  the  time.— O'Rourke  v.  Burke  <f»eb.)  0.3 
N.  W.  17. 

44  Neb.  821. 

§   29.    Conditions, 
[a]     (Mich.:    1S!>.-,.) 

Where  a  contract  between  a  contractor 

and  a  subcontractor,  expressly  providing  thai 
the  latter  was  to  furnish  labor,  but  not  maten 
als  was  silent  as  to  who  should  furnish  them 
the  contract.,,  was  bound  to  see  that  materials 
were  on  hand.— Ferine  v.  Standfield  (Mich.)  Go 
N.  W.  541. 
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[b]     (S.  D.;    1S9G.) 

Where  a  note  has  been  sold,  and  the 
payment  of  part  of  the  purchase  consideration 
is  made  contingent  on  the  payment  in  full  of 
the  note,  and  there  is  no  agreement  not  to  fur- 
ther transfer  the  note,  its  transfer  to  a  subse- 
quent purchaser  for  full  value  is  not  such  a 
payment  as  will  satisfy  the  contingency. — Kirby 
v.  Seanlan  (S.  D.)  67  N.  W.  828. 

§  30.   Precedent. 

[n]     (Mich.;    1S96.) 

Under  a  contract  for  paving  a  driveway, 
payment  of  which  was  to  be  computed  according 
to  the  area  paved,  to  be  made  by  a  note  "at  60 
days  upon  completion  of  the  work,"  the  giving 
t >f  a  note  is  not  a  condition  precedent  to  the 
right  to  demand  a  performance  of  the  contract. 
— Armstrong  v.  Andrews  (Mich.)  67  N.  W.  567. 

[b]  (Wis.;    1895.) 

In  an  action  to  recover  rent  under  a 
lease,  the  term  of  which  was  to  begin  upon  the 
completion,  in  accordance  with  certain  specifica- 
tions, of  a  building  on  the  property  demised,  the 
jury  should  have  been  required  to  find  whether 
there  had  been  substantial  compliance  with  the 
specifications  where  tiny  applied,  and.  where 
tiny  did  not.  whether  the  building  was  con- 
structed in  a  reasonably  safe  and  workmanlike 
tier,  of  reasonably  safe  and  proper  material 
for  the  known  purposes  for  which  the  building 
was  to  be  used. — Colclough  v.  Oarpeles  (Wis.) 
61  N.  W.  836,  89  Wis.  239. 

[c]  (Wis.;    1896.) 

Plaintiff  having  contracted  to  make  cer- 
tain machinery,  and  put  it  into  defendant's 
barge,  by  a  certain  time,  on  penalty  of  a  forfei- 
ture of  a  certain  amount  per  day,  the  work  to  be 
done  at  a  certain  place,  to  which  place,  it  is 
conceded,  though  the  contract  was  silent  on  the 
point,  defendant  was  to  take  the  barge,  it  will 
not  only  be  assumed  that  it  was  defendant's 
duty  to  deliver  it  within  a  reasonable  time,  but 
it  appearing  that  defendant,  at  the  same  time, 
made  a  contract,  of  which  plaintiff  had  knowl- 
edge,  by  which  another  person,  who  had  the 
only  dry  dock  .n  the  place  where  plaintiff's 
work  was  to  te  dune,  was  to  do  wood  work  on 
the  barge  and  dry  dock  it.  and  that  plaintiff's 
contract  provided  that  part  of  his  work  should 
be  done,  so  thrt  part  of  the  wood  work  could  be 
completed  15  days  before  the  completion  of  his 
work,  it  will  bt  also  assumed  that  it  was  defend- 
ant's duty  to  place  it  in  a  reasonably  suitable 
situation  o:  condition  to  enable  plaintiff  to  per- 
form his  contract. — Manistee  Iron-Works  Co.  v. 
Shores  Lumber  Co.  (Wis.)  65  N.  W.  863. 

S   31.    Description  of  subject-matter. 

[a]  (Minn.;    1895.) 

A  contract  "to  cut,  grub,  and  remove  or 
burn"  timber  as  "directed"  by  defendant's  gen- 
eral manager,  did  not  confer  on  the  contractor 
an  unqualified  right  to  burn  all  material  with- 
out regard  to  circumstances,  nor  authorize  the 
manager  to  arbitrarily  order  that  all  timber  be 
removed. — Newton  v.  Highland  Imp.  Co.  (Minn.) 
64  X.  W.  1146. 

62  Minn.  436. 

[b]  (Wis.:    1890.1 

A  contract  relating  to  the  assignment  of 
certain  patents  provided  that,  if  the  patents  ap- 
plied for  on  the  invention  for  "thermostat  and 
automatic  machine"  be  disallowed  in  substance, 
tic  sellers  would  refund  to  the  purchaser  $12- 
500  of  the  money  paid  under  the  contract.  In 
an  action  for  the  balance  of  the  purchase  mon- 
ey, in  which  defendant  filed  a  counterclaim  to 
recover  back  the  $12,500,  it  appeared  that  when 
the  contract  was  made  there  were  pending  six 
applications  for  patents  for  thermostats,  or  im- 
provements  in  thermostats,  and  one  application 
for  a  clockwork  device  to  lie  used  in  connection 
with  a  thermostat.  Hclri,  that  the  words  "au- 
tomatic machine."  in  such  contract,  referred  to 
such  elockwork  device,  and  that,  a  patent  on 
euch  device  being  disallowed  in  substance,  de- 
4N.W.DW.— 12 


feudant  was  entitled  to  recover. — Murphey  v. 
Weil  (Wis.)  66  N.  W.  532. 

92  Wis.  467. 

§   32.    Time. 

[a]      (Minn.;    1897.) 

Defendant  took  an  employe,  who  had  been 
seriously  injured,  to  plaintiff's  hospital,  and  up- 
on its  promise  to  pay  for  his  care  plaintiff  ac- 
cepted him  as  a  patient  for  an  indefinite  pe- 
riod. While  the  patient  was  still  incapable  of 
being  removed  or  discharged  without  great 
clanger,  defendant  gave  notice  that  thereafter 
it  would  not  be  responsible  for  his  care  or  treat- 
ment. Held  that,  under  the  circumstances,  it 
was  an  implied  condition  of  the  contract  that 
defendant  could  only  terminate  it  by  removing 
the  patient  or  when  he  could  be  dismissed  by 
the  plaintiff  without  serious  danger  to  his  life 
or  health. — St.  Barnabas  Hospital  v.  Minneap- 
olis International  Electric  Co.  (Minn.)  70  N.  W. 
1126. 

[bl     (Wis.;    1896.) 

A  contract  recited  that  defendant,  be- 
ing the  owner  of  a  certain  addition,  agrees  to 
pay  plaintiff  "the  following  prices"  for  grading 
Hie  streets,  alleys,  and  blocks  of  said  addition, 
and   for  depositing  gravel  on  the  streets  of  the 

si la  certain  amount  per  yard  for  excavating. 

and  another  amount  per  yard  for  gravel):  the 
work  to  be  done  according  to  the  profiles  and 
plans  of  defendant,  and  the  instructions  of  its 
engineers;  the  excavation  to  be  deposited  where 
directed,  and  3,000  yards  of  it,  if  so  desired,  to 
be  deposited  at  a  certain  place  without  extra 
charge;  "the  amount  of  the  excavation  from 
blocks,  alleys,  and  streets  of  said  addition  to  be 
determined  by"  defendant:  the  gravel  to  be  de- 
posited "wherever"  defendant  "directs."  in  such 
quantities  "as  may  be  directed";  work  to  be 
commenced  on  or  before  a  certain  date,  and 
completed  on  or  before  another  date;  payments 
to  be  made  on  estimates  of  engineer  each  month 
for  work  done  the  previous  month,  less  15  per 
cent.  Held,  that  the  contract  did  not  entitle 
plaintiff  to  do  all  the  work  shown  by  the  profiles 
and  plans,  but  that  defendant  could  at  any  time 
put  an  end  to  the  work. — Beers  v.  North  Mil- 
waukee Town-Site  Co.  No.  2  (Wis.)  67  N.  W. 
936. 

93  Wis.  569. 

§   33.    Building     and     construction     con- 
tracts. 

[a]  (Iowa;    1895.) 

A  piovisior  in  a  building  contract  that 
the  contractor,  under  the  direction  of  the  archi- 
tect, acting  as  "agents"  of  the  owner,  shall  pro- 
vide all  materials,  does  not  render  the  owner 
liable,  as  the  contractor's  principal,  for  material 
ordered  by  the  contractor,  it  appearing  that  the 
use  of  the  plural  of  agent  was  a  clerical  error. 
— Steeje  v.  McBurney  (Iowa)  65  N.  W.  332. 

[b]  (Iowa:    1896.) 

In  an  action  by  a  terra-cotta  company  against 
the  owner  of  a  building  it  appeared  that  plain- 
tiff agreed  to  make  and  deliver  all  of  the  terra- 
cotta work  for  the  building  "in  accordance  with 
and  agreeable  to  the  drawings  made  for  same,  as 
corrected,  with  reduced  bond,  for  the  sum  of  $2,- 
790."  There  was  added  to  the  contract,  "In 
consideration  of  additional  reduction  in  bond, 
where  practicable,  being  hereby  agreed  to  by  [the 
owner  and  contractor],  the  said  company  hereby 
agrees  to  make  a  reduction  of  $140,"  etc.  Held, 
that  the  addenda  permitted  a  reduction  of  the 
bond  of  depth  only  so  far  as  practicable  under  the 
drawings  submitted  to  plaintiff.  —  Indianapolis 
Terra-Cotta  Co.  v.  Murphy  (Iowa)  68  N.  W. 
898. 

[c]  (Iowa;    1896.) 

A  contract  for  a  monument,  after  giving 
the  exact  dimensions  of  various  parts,  provided 
for  a  "cap,  the  same  as  cap  on  the  T.  monu- 
ment," which  was  of  larger  dimensions  than 
the  one  called  for  by  such  contract.  Held,  that 
the  contract  did  not  call  for  a  cap  of  the  precise 
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dimensions  ot  that  on  the  T.  monument,  but 
one  Bubstantiallj  the  game  us  that 

orkmanship,  and  pi  dimen- 
0    the    monument  —  Frt 
69  X.  W.  525. 

1 .1  |     (Neb. i    1806.)  ,        .    ,  .  ,    , 

i  for  the  sinking  of  a  tubu- 
lar well  of  prescribed  dimensions  until  a 

Hods  per  hour  was  obti <l.  tl 

o  extend  beyond  a  d( 
should  give  ii' 

I  on  a  completed  contract,  and 
the  progn 
-,-  notified  the  contractor  to  stop  tur- 
svbieh  was  done.     /.'  I      "  con- 

.   ,    .         mi  price  for  the 
the  well  tin 
tc,  in  accordance  v 

i   further  nui  e1  no* 

mpleted.    i  \  inegar  Go.  v. 

s  N.  W.  492. 
|e|     (Neb.)    189U.)  ,  „     .,      , 

A  contract   to  sink  a   tubular  well,     and 

.     sane   until   \"ii    gel    a    wa- 
ter supply  ol   2.000  gallons"   per  hour,   "unless 
by  us.  you  to  furnish  all  pipe, 
u     in  construct  and  complete  the 

well   in   a  first-. lass  manner  to  thi 

round;  and,  on  completion  of  the 
we  agree  to  settle  for  the  same  at  the  rate  ot 
liars  per  foot.  *  *  *  In  no  case  shall 
the  well  be  sunk  deeper  than  500  feet  dee],  at 
(his  price,"— required  the  sinking  of  a  well  un- 
til a  Bow  of  '_'.<KK)  gallons  per  hour  was  obtain- 
o1  to  extend,  however,  beyond  a  depth  of 
500  feet  at  any  fixed  compensation  for  a  fur- 
ther extension,  and  not  in  any  event  to 
beyond  a  depth  at  which  the  employer  should 
give  the  contractor  notice  to  quit.— Omaha  >'•><>- 
sol.  Vinegar  Co.  v.  Burns  CNeb.)  68  N.  \\  .  492. 

[f]     (Wis.:    1SOG.) 

A  contract  by  defendant  with  a  builder 
for  the  erection  of  a  house,  the  material  and 
labor  to  be  supplied  by  the  builder,  provided 
that  defendant  should  make  certain  payments 
for  material  and  labor  and  pay  the  balance  to 
the   builder.     Lumber  ordered   by   the   builder 

without  authority,  charged  to  defendant. 
Held,  that  defendant  was  liable  for  the  lumber 

to  the  amount  stipulated  to  be  paid  by 
her  in  the  contract.— Wes1  Shore  Lumber  Co. 
v.  Northrop  (Wis.)  69  N.  W.  33S. 

§  34.    Putting  in  heating  apparatus. 

[a]  down:    IS!)T.I 

A  contract  for  the  furnishing  of  a  heating 
plant  for  a  greenhouse  must  be  construed  in 
view  of  the  known  purpose  for  which  such  build- 
ings are  used. —Kramer  v.  Messner  (Iowa)  69 
N.  W.   1142. 

[b]  (Neb.:    li>!>.->.) 

A  contract  to  construct  a  furnace  in  a 
workmanlike  manner,  held  to  require  the  fur- 
nace to  be  so  constructed  as  not  to  expose  the 
building  to  danger  from  fire,  when  the  furnace 
was  used  by  a  person  of  ordinary  prudence  in 
the  usual  manner.— Uhlig  v.  Baruum  (Neb.)  61 
N.  \V.  749,  43  Neb.  5S4. 

§   35.    Construction  by  parties. 

[a]     (Iowa:    1895.) 

Under  Code,  §  3052.  which  provides  that, 
"when  the  terms  cf  an  agreement  have  been  in- 
tended in  a  different  sense  by  the  parties  to  it, 
that  sense  is  to  prevail  against  either  parly  in 
which  he  had  reason  to  suppose  the  other  party 
understood  it,"  where  a  contract  provided  that 
architect  should  decide  whether  alterations 
asked  for  by  the  owner  were  within  its  terms, 
and  the  contractor,  knowing  that  the  owner  un- 
derstood them  to  be  so.  made  the  alterations 
without  securing  a  decision  from  the  architect, 
he  cannot  recover  therefor.  -Evans  v.  Met  on- 
nell  (Iowa)  63  N.  W.  570:  MeConnell  v.  Ev- 
ans,  Id. 


|  I,  |      lli.Mlli    181M1.) 

ode,  S  3052,  which  provides  that, 
"when  the  terms  ..f  an  agreement  have  been  in- 
ferent   sense  by  the   part... 
to  prevail  against  either  | 
li   he  had  reason  to  suppose  the  • 
party  understood  it,"  where  a  contract  provided 
m  decide  whether  altera 

>slo   I    for    by    the    ov.  ,  within    its 

the   contractor,   knowing  that 

id    i  I,,  i  .    to   be    so,    made    the   Bi- 
ns without  securing  a  decision  from  the 
therefor,     63  N.  W 
570   (1895)   affirmed.— Evans  v.    MeConnell,   68 
X.  \\ .  790. 
[c]     (Neb.t    i»o<;.i 

Where  a  contract  is  ami  prac 

upon    it   by  the   par 

ties  Hi  hould  prevail  over  auj   n    tech 

nieal  interni  Davis  v.  Ravenna  Cream- 

7  N.  W.  436. 
is  Neb.  471. 


36. 
la] 


Province  of  court  and  jnry. 


(Hlcb.i    IMil.i  , 

A    i  .viding  that   paymen' 

cutting   timber   ;  I      according 

Bulls"  is  nol    ambigu- 
-t  ruction    is    for    the   court.— 
Brigham  v.  Mania  (Mich.)  61  N,  W.  276. 
106  Mich.  150. 

[bl     (Mich.)   1894.) 

Wha1     was    intended    by    "a    Brsl 
|,  ng  rati    (in,  i  i   in  a  tOW  "''.  IS 

for  the  jury.— Stevenson  v.  Michigan  Log-Tow- 
ing Co.  (Mich.)  61   N.  W.  536. 
103   Mich.   411'. 

[c]  (Minn.:    lsliT.I 

The  construction  of  a  plain  and  unambigu- 
ous agreement,  appointing  one  a  sales  agent  for 
a  certain  district,  was  for  the  court,  and  not  the 
jury.— Tarbox  v.  Cruzen  (Minn.)  7n  N.  W.  860. 

[d]  (Wis.:    1894.)  .  .  ,     , 

It  is  for  the  jury  to  determine  in  wna 
sense   several    terms   having   no    accepted   lega 
signification  were  used  by  the  parties  in  an 
agreement  for   a   sale.— Becker  v.   Holm   (\\  is.) 
61  N.  W.  307,  89  Wis.  86. 

[e]  (Wis.;    1895.) 

Where  a  contract  consisted  partly  of  cor 
respondence,  and  one  of  the  letters  was  lost,  and 
many  of  the  di  tails  of  the  contract  were  left  to 
implication  or  inference,  it  was  for  the  jury  to 
say  whether  the  contract  was  an  independent 
one  or  was  supplementary  to  another  contract, 
previously  made  between  the  same  persons.— 
Holm  v.  Column.  61  N.  W.  767,  SO  Wis.  233. 

[f]  (Wis.:    18!)(j.| 

Plaintiff    agreed    to    compound    the    low- 
pressure   engine    in   defendant's   boat,    by 
structing  the  high-pressure  parts,  and  attai 
them  above  and' to  the  low-pressure  machinery, 
and  "to  make  new  valve  stems  and  necessary 
connections  to  work  high-pressure  valves,   rein 
old    link    and    eccentric    rods,    necessary    dram 
cocks  and  pipes  for  cylinders,  new  high-pressure 
exhaust   pipe,   refit   present   steam  pipe     * 
in  all  pipes  from  boiler  to  engine  that  have  to  be 
changed  oc  account  of  new-   boiler  and  engine, 
and  one  exhaust  shifter."     Held,  that  it  was  a 
question  for  the  jury,  depending  on  evidence  of 
machinists  and  experts,  whether  plaintiff's  con- 
tract to  put  in  "necessary  connections  to  work 
high-pressure  valves"  required  bim  to  put  in  a 
new  "valve-stem  guide."  which,  though  a  m 
sary  device  in  working  the  high-pressure  en 
was  part  of  the  low-pressure  engine,   and 
uected  with  the  valve-stem  rod  of  the  high-pres 
sure  engine  by  a  block  or  link  near  the  connec- 
tion of  the  o'd  with  the  new  engine.— Manistee 
Iron- Works  Co.   v.   Shores  Lumber  Co.    (Wis.i 
65  N.  \V.  863. 

92  Wis.  21. 

£gj     (Wis.;   1896.)  ,  .  , 

A  contract  relating  to  the  assignment  of 

certain  patents  provided  that,  if  the  patents  ap- 


357 


(§36) 


CONTRACTS,  IV.,  V. 


(§  44)     353 


plied  for  on  the  invention  for  "thermostat  and 
automatic  machine"  be  disallowed  in  substance, 
the  sellers  would  refund  to  the  purchaser  $12,- 
500  of  the  money  paid  under  the  contract.  Held 
that,  as  the  word  "thermostat'*  has  a  definite 
ling,  its  use  did  not  render  such  contract 
ambiguous,  so  as  to  make  admissible  extrinsic 
evidence  for  the  purpose  of  explaining  it.  and 
make  the  meaning  of  the  words  "thermostat  and 
automatic  machine."  as  used  in  the  contract,  a 
question  for  the  jurv.  and  not  for  the  court. — 
Murphey  v.  Weil,  66  N.  W.  532,  92  Wis.  467. 

[ll]      (Wis.;     1897.) 

When  an  oral  contract  sued  on  is  detailed 
by  plaintiff,  and  no  other  testimony  is  given 
concerning  it,  and  it  is  clear  in  terms,  it  is  the 
duty  ni  the  court  to  construe  it. — James  v.  Car- 
son (Wis.)  69  N.  W.  1004. 


V.    PERFORMANCE. 

Conditions  as  to  performance  of  extra  work,  see 
post,  §  53. 

Proof  of,  see  post,  §  71. 

By  complainant,  right  to  specific  performance, 
see  "Specific  Performance,"    58  7,  8. 

Of  condition  in  bond,  see  "Bonds,"  §  4. 

Of  contract  to  make  will,  see  "Wills,"  §  64. 

Parol  evidence  as  to.  see  "Evidence,"  8  99. 

Place  of  execution  and  performance,  see  "Con- 
flict of  Laws,"  §§  6-9. 

§  37.  Specifying  mode  of  performance. 
(Iovra;    1896.) 

Plaintiff's  guaranty  to  furnish  a  certain 
quantity  of  water  ner  day,  from  wells  to  be  con- 
structed for  defendant,  was  not  controlled  by  de- 
fendant's specifications,  containing  statements 
as  to  the  distance  and  depth  of  the  water-bearing 
strata,  and  a  requirement  that  the  wells  should 
be  sunk  to  a  certain  average  depth, — such  state- 
ments being  merely  foi  the  information  of  bid- 
ders, and  not  meaning  that  any  number  of  wells 
would  produce  the  specified  quantity, — where  it 
also  appeared  that  plaintiff,  after  abandoning 
the  work,  acknowledged  its  obligation  to  furnish 
said  quantity,  and  there  was  evidence  that,  if 
the  wells  had  been  properly  constructed  to  said 
average  depth,  the  said  quantity  would  have 
been  obtained. — Eagle  Iron  Works  v.  Town  of 
Outhrie  Center  (Iowa)  66  N.  W.  81. 

8   38.    Tender  of  performance. 
(Midi.;    1888.) 

A  contract  recited  that  in  consideration 
of  $2, $00,  to  be  paid  by  plaintiff,  defendant  sold 
him  certain  property.  It  also  recited  that  plain- 
tiff agreed  to  buy  certain  other  property  of  de- 
fendant.  Provision  was  made  that  the  $2,000 
should  be  paid  in  notes,  and  that  the  contract 
should  take  effect,  and  possession  be  delivered, 
on  a  certain  day.  Held,  that  the  plaintiff's  tes- 
timony that  at  such  time  he  showed  the  notes  to 
defendant,  and  told  him  that  there  were  the 
papers  lie  agreed  to  give,  and  that  he  was  ready 
to  take  possession  according  to  the  contract, 
was  sufficient  evidence  of  an  offer  by  plaintiff  to 
perform  his  part  of  the  contract,  including  pay- 
ment for  the  other  property  which  plain!  ill: 
agreed  to  buy. — Slesmger  v.  Bresler  (Mich.)  68 
X.  W.  128. 

8   39.    Risks  of  work  until  completion. 
(Iowa;   1895.) 

A  contractor,  who  agrees  to  furnish  a  good 
well,  supplying  sufficient  water  for  watering 
stock,  or  to  forfeit  pay  for  his  work,  assumes  all 
risks  to  the  well  from  the  commencement  until 
the  completion  of  a  test,  showing  that  the  well 
complies  with  the  contract.  —  Wiseman  v. 
Thompson  (Iowa)  03  X.  W.  346. 

5   40.    What  constitutes  breach. 
£a]      (Minn.;    1S!|.-.| 

Plaintiff  built  blind  ditches  on  defend- 
ant's land,  under  a  warranty  that  they  would 


carry  off  all  surplus  waters,  agreeing  that  if 
they  did  not  fulfill  the  warranty  he  would  dig 
open  ditches  in  their  place.  The  blind  ditches 
failed  to  carry  off  the  water,  and  were  worth-, 
I  less,  and  plaintiff  left  the  state,  and  the  open 
ditches  were  not  dug.  Held,  that  a  note  given 
by  defendant  to  plaintiff  on  the  completion  of 
the  blind  ditches  was  whollv  without  considera- 
tion.—Slater  v.  Foster  (Minn.)  64  N.  W.  1(30. 
62  Minn.  150. 

[b]     (Wis.:    1896.) 

A  contract  relating  to  the  assignment  of 
certain  patents  applied  for  provided  that,  if  the 
patents  applied  for  on  the  invention  for  ther- 
mostat and  automatic  machine  were  disallowed 
in  substance,  the  sellers  would  refund  to  the 
buyer  $12,500  of  the  money  paid  under  the 
contract.  Held,  that  it  was  not  necessary  that 
all  the  patents  applied  for  be  disallowed,  to  en- 
title the  buyer  to  the  return  of  the  $12  500,  but 
the  disallowance  of  a  patent  for  the  auto 
ma  chine  was  sufficient.— Murphey  v.  Weil  (Wis.) 
66  N.  W.  532. 

92  Wis.  467. 

§  41.    Time  of  performance. 
(Midi.:    1895.) 

Where  a  contract  to  cut  logs  fails  to  state 
the  time  within  which  it  is  to  be  performed,  the 
party  is  entitled  to  u  reasonable  time  for  its  per- 
formance.— Greenwood  v.  Davis  (Mich.)  04  X. 
W.  26. 

§   42.    Matters  excusing  delay. 
(Wis.:    1896.) 

Plaintiff,  who  contracted  to  do  certain 
work  on  a  barge  by  a  certain  time,  on  penalty  of 
a  certaiu  amount  per  day,  will  not  be  liable  for 
delay  caused  by  defendant's  failure  to  deliver 
the  barge,  in  accordance  with  his  implied  con- 
tract, within  a  reasonable  time,  and  place  it  in 
a  reasonably  suitable  condition  or  situation,  to 
enable  plaintiff  to  perform  his  contract. — Manis- 
tee Iron-Works  Co.  v.  Shores  Lumber  Co.,  65 
N.  W.  863,  92  Wis.  21. 

§   43.    Matters  excusing  nonperformance. 

[a]  (S.  TJ.;    189B.) 

An  injunction  restraining  a  person  from 
performing  a  contract  with  a  school  board  for 
the  removal  of  a  schoolhouse  will  excuse  such 
person  from  performing  his  contract,  in  the  ab- 
sence of  a  showing  that  the  injunction  was 
dissolved  within  such  time  as  made  it  neces- 
sary for  him  to  resume  work. — Burkhardt  v. 
Georgia  School  Tp.  (S.  D.)  69  N.  W.  16. 

[b]  (Wis.;    189(5.) 

Alter  notice  from  defendant  to  plaintiff  of 
its  refusal  to  reeei-  e  cans,  to  be  manufactured  by 
plaintiff  from  material  to  be  furuished  by  defend- 
ant, and  after  defendant  has  made  a  contract  with 
another  person  to  receive  cans  from  him  only, 
plaintiff  is  not  required  to  further  attempt  to  com- 
plete its  part  of  tin  contract  for  the  manufacture 
of  the  cans  to  enable  it  to  recover  from  defendant 
for  breach  thereof. — Walsh  v.  Myers  (Wis.)  66 
N.  W.  250. 

92  Wis.  397. 

§  44.    Sufficiency  of  performance. 

[a]  (Iowa:    1894.) 

One  who  contracts  to  drive  a  well  which 
will  furnish  plenty  of  water  cannot  recover 
therefor  when  sufficient  water  is  not  obtained. 
—Jackson  v.  Creswell  (Iowa)  01  X.  W.  383. 

[b]  (Minn.;    1897. 1 

A  building  contractor's  right  to  recover  the 
contract  price  was  not  defeated  by  the  fact  that 
the  bricks  purchased  by  him,  in  good  faith,  and 
used  in  the  building,  were  made  of  inferior  clay, 
the  defect  not  being  discoverable  by  careful  in- 
spection, nor  until  developed  by  exposure  to  the 
weather  after  the  building  was  completed.— 
Wisconsin  Red  Pressed  Brick  Co.  v.  Hood 
(Minn.)  0!)  X.  W.  1091. 
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[c]      (Neb.|     1800.) 

whi  n  4  a  water 

works  system   for  a  i   to  i>:iy  a  third 

party  $500  a  -  soon  a  I  Bhould 

ided  bj  ■•  '   with 

the  city,  be  was  nol  liable  to  the  third  party  upon 
mi   under  the  contract   for 
$6,500      Barsby  v.  Wan-on  (Neb.)  66  N.  W.  409. 
•47  Neb.  2Tt 

§  45.    Substantial  performance. 

[a]  (Minn.)    (80S.) 

A  contraci   by  which  plaintiff  agreed,  In 

LO  laid  by  defendant, 

b  1 1  j  i   produce 

■  in.    etc.,    held   nol    substantially 
med  by  fu                a  building,  away  from 
the  railroad  station,  and  w in I   ai 

facilities.—  Tavlor  v.  Man  urn   (Minn.)  62  N.    W. 

330. 

en  Min...  292, 

lb]     (Neb.;   180S.) 

One  whi    claims  a  lien  on  land  on  the  al- 
leged  pi  i  formance  by  him  of  a  writ  I 
to  sink  a  well  thereon  musi   shovt  a  subsi 
compliance  with  each  requirement  thereof,  wh  ire 
there  has  been  neither  a  waiver  nor  acceptance 
of  benefits  thereunder  by  the  other  contracting 
party.  — Omaha    Consolidated    Vinegar    Co.    v. 
Burns  (Neb.)  62  N.  \V.  301. 
44  Neb.  21. 

§  46.    Acceptance  and  waiver. 

la]     (Mich.;    1MH.I 

Where  a  railroad  company,  in  settlement 
of  injuries  to  an  employe,  agrees  to  employ  him 
at  a  specified  salary  or  more,  during  life,  the  ac- 
ceptani  e  by  him  of  a  much  smaller  salary  for  L5 
years,  without  objection,  is  a  waiver  of  his  right 
to  the  larger  salary,  in  the  absence  of  any  ex- 
planation of  such  transaction. — Brighton  v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  61  N.  W. 
550. 

103  Mich.  420. 

[b]  (Mich.;   1S93.) 

Plaintiff  contracted  to  furnish  gravel  to 
defendant  railway  company  on  cars  to  be  fur- 
nished by  the  latter.  After  beginning  work  un- 
der the  contract,  plaintiff's  gravel  shovel  be- 
came out  of  repair,  and  for  a  time  delayed  de- 
fendant in  moving  the  gravel  trains,  but  the 
parties  continued  in  the  performance  of  the 
contract.  Held,  that  such  temporary  breach  of 
the  contract,  not  having  been  availed  of  by  de- 
fendant at  the  time,  did  not  bar  plaintiff's  right 
of  recovery  upon  the  contract.  —  Robinson  v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  01  N.  W. 
1014. 

103  Mich.  G07. 

|e]     (Mich.;    1896.) 

That  the  owner  of  a  building  under  con- 
struction visited  it  and  called  the  contractor's  at- 
tention to  certain  defects  therein,  and,  on  being 
asked  if  there  was  anything  else  wrong,  failed 
to  say  anything,  does  not  constitute  a  waiver  on 
his  part  of  deficts  consisting  of  the  use  of  doors 
of  one-eighth  of  an  inch  less  in  thickness  than 
required  by  the  contract,  inferior  grade  of  tin  and 
boards  for  roofing,  and  other  defects  not  appar- 
ent.—Eaton  v.  Gladwell  (Mich.)  66  N.  W.  59S. 
[«1]     (Mich.;    (896.) 

Where  the  building  contractor  substantial- 
ly performs  his  contract,  the  owner,  by  accept- 
ing the  building  without  objection,  and  express- 
ing his  satisfaction  with  the  work,  is  estopped 
to  assert  a  noncompliance  with  the  contract. — 
Strome  v.  Lyon  (Mich.)  GS  N.  W.  983. 

§   47.    Decisions  of  architects  or  superin- 
tendents. 
[a]     (Iowa:    1S96.) 

A  contract  to  make  the  excavation  for  a 
building  under  the  instructions  of  an  architect 
is  performed,  if  the  work  is  done  as  required 
by  the  architect,  and  to  his  approval,  whether 
in  conformity  to  the  drawings  made  or  -not. — 


r iV  Trust  Co.  (Iowa)  66  N.  W. 

si. 
1 1>  I     (Mich.;    1800.) 

Where  a  building  provided   that 

if  any  discrepancies  should   be  found  to  exist 
orking  draw  ings,  and 
ins,   the  decision   of  the  archil 

I  be  final,  I  .  the 

architects  drew    the  'plana    and  itions, 

and    wi  as   their  eoropensal 

per  cent,  of  the  I  of  the  building, 

not  warrant  an  infen  nud  in  their  de- 

cision as  to  discrepancies  found  to  exist.     Kelly 
v.  Public  Schools  of  <'iiy  of  Muskegon  (Mh 
68  N.  W.  - 

|.|     (Mich.;    1800.) 

Where   the   plans   and   specifications   for  a 
building  wei  ble  to  tbi    builder   before 

he   made   the  contract,   and  an  exam 
them  would  hat  then  appar- 

ent discrepancies  in  then.,  he  is  bound  by  i 
vision  of  the  contraci   that   if  any  discri 
shall  be  found  to  exist  between  the  plans,  work- 
ing drawings,  and  speci  the  decision  of 
to               b  in-  intent  and   I 

ine  shall  be  final.     Guthat  v.  Gow  (1893)  55  N. 
W   142,  95  Mich.  527,  followed— Kelly  v.  Public 
gon,  08  N.  W.  282. 

[dj     (Minn.:    )s:ir..i 

I'liintii.  contracted  to  furnish  stone  to 
n  contractor  for  the  erection  of  a  federal  build- 
ing, which  was  to  be  paid  for  when  accept)  l 
by  the  siiiierinieiele.it  in  charge,  Held,  that  the 
fact  that  his  contract  also  required  the  stone  to 
be  cut  according  to  the  plans  and  specifications 
of  the  contract  lot  the  erection  of  the  building, 
ami  that  that  contract  required  the  com 
to  furnish  stone  in  every  way  acce  {table  to  the 
supervising  architect  of  the  building,  did  not 
make  the  price  of  the  stone  furnished  by  olain- 
tiff  payable  only  on  the  stone  being  accepted 
by  the  supervising  architect. — Nevin  v.  Craig 
(Minn. I  65  X.  W.  86. 
63  Minn.  20. 

§  48.    Payment  on  estimates. 

(Minn.;   1805.) 

A  contract  whereby  one  agreed  to  re- 
move timber  from  land  for  a  certain  sum  per 
acre,  providing  that  payments  should  be  made 
on  estimates  as  the  work  progressed,  reserving 
a  certain  per  cent,  until  the  work  was  com- 
pleted, implied  that  the  estimates  should  be 
made  at  reasonable  intervals  as  the  work  pro- 
gressed,  at  the  contractor's  request,  so  that,  on 
the  landowner's  refusal  to  make  the  same  in 
that  manner  after  demand,  and  to  make  pay- 
meats,  the  contractor  was  warranted  in  refus- 
ing to  complete  the  contract. — Newton  v.  High- 
land Imp.  Co.  (Minn.)  64  N.  W.  1146. 
62  Minn.  436. 

§  49.    Recovery  for  part  performance. 

[a]  (Mich.;    1806.) 

Where  the  last  partial  payment  for  work 
to  be  done  by  plaintiffs  on  a  yacht  was  not  to 
be  made  under  the  contract  until  the  work  was 
completed  and  accepted,  plaintiffs  could  not  re- 
cover said  installment  before  the  yacht  was 
finished,  though  an  overdue  note,  including  the 
first  installment,  had  not  been  paid. — Sarmien- 
to  v.  The  Catherine  C.  (Mich.)  07  N.  W.  10S5. 

[b]  (S.  D.;    1S00.) 

When  there  has  not  been  a  substantial 
compliance  on  the  part  of  the  contractor  with 
the  building  contract,  nor  an  acceptance  of  the 
building,  the  contractor  cannot  recover,  in  an 

action    on    the    specific    contract,    tin ntract 

price,  less  allowances  for  the  defects. — Hulst  v. 
Benevolent  Hall  Ass'n  (S.  D.)  68  N.  W.  200. 

§   50.    Question  for  jury. 

(Mich.;    189S.) 

In  an  action  on  a  contract  to  cut  logs  it 
appeared  that  defendants,  the  owners  of  the 
timber,   operated   a  sawmill,   and   relied  on   the 
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logs  to  supply  it  with  work  during  the  summer. 
Plaintifi  commenced  work  December  8th  and, 
after  hauling  all  the  loss  he  had  cut,  stopped 
wmk  February  28th,  ..wins  to  the  depth  of  the 
snow,  defendants,  at  the  time,  offering  him  an 
additional  price  to  continue  the  work.  On  the 
1st  of  the  next  October,  plaintiff  for  the  first 
time  asked  for  a  statement  of  his  account,  and 
offered  to  again  go  to  work  under  the  contract, 
but  was  told  by  defendant  that  he  wished  to 
have  nothing  more  to  do  with  him,  as  he  had 
failed  to  keep  his  agreement.  Prior  to  October, 
defendant  had  sent  his  own  men  to  cut  the 
lumber.  The  evidence  showed  that  September 
1st  was  a  good  time  to  commence  cutting  timber, 
>..  as  to  be  ready  to  haul  the  logs  when  snow 
came,  the  only  profitable  way  of  hauling  the 
same.  Eeld,  that  the  questions  whether  plain- 
tiff offered  to  perform  the  contract  within  a 
reasonable  time,  and  whether  he  had  abandoned 
the  contract,  were  for  the  jury.— Greenwood  v. 
Davis  (Mich.)  64  N.  W.  26. 


VI. 


ALTERATION,       MODIFICATION, 
AND  MERGER. 


Authority  of  agent,  see  "Principal  and  Agent," 

*  5. 
Modification  of  lease,  see  "Landlord  and  Tenant," 

§  19. 
Reformation  in  equity,  see  "Equity,"  §§  5-13. 

§   51.    Right  to  alter. 
(Mill"  . :    IH»5.) 

Though  a  building  contract  provides  that 
no  claims  should  be  made  for  additional  work, 
unless  authorized  by  the  architect,  the  original 
parties  to  the  contract  may  provide  for  addi- 
tional work  in  removing  obstacles  unknown  to 
them  when  the  contract  was  made.— Michaud 
v.  McGregor  (Minn.)  63  N.  W.  479. 
61  Minn.  198. 

§   52.    Scope   and  effect  of  modification. 

(Wis.s   1S96.) 

A  contract,  by  which  plaintiffs  agreed  to 
find  a  purchaser  for  defendant's  property  at 
$65,000,  for  a  commission  of  $5,000,  provided  for 
the  payment  of  a  smaller  sum  to  plaintiffs  in 
case  defendant  effected  a  sale  without  their  as- 
sistance. After  considerable  correspondence,  de- 
fendant wrote:  "Inasmuch  as  our  former  con- 
tract is  practically  annulled,  I  make  you  the  fol- 
lowing proposition:  You  sell  the  property  tor 
$40,000,  your  commission  being  four  per  cent.," 
and  then  followed  the  terms  of  payment  by  the 
purchaser,  etc.,  making  a  complete  contract  in 
itself,  without  aid  from  the  former  agreement, 
and  this  plaintiffs  accepted  without  objecting 
to  the  statement  that  the  old  contract  was  an- 
nulled. Held,  that  the  former  agreement  was 
abrogated,  and.  the  sale  having  been  finally  ef- 
fected by  defendant  himself,  plaintiffs  could  re- 
cover nothing.— Hutchinson  v.  Holmes  Sanita- 
rium (Wis. i  66  X.  W.  700. 
93  Wis.  23. 

§  53.    Allowance  for  extra  work. 

(Mien.;    1896.) 

Defendant  hod  a  contract  with  the  Unit- 
ed States  for  the  erection  of  a  lighthouse,  and 
sublet  the  masonwork  to  plaintiff's  assignor; 
the  agreement  between  them  providing  that 
said  assign...'  should  make  such  alterations  as 
were  requit  I,  the  valuation  of  such  work  to  be 
made  by  tLe  government  engineer,  or  some 
competent  person  appointed  by  him, — and  that 
no  claims  for  such  alterations  should  be  valid, 
unless  founded  upon  the  written  agreement. 
There  was  evidence  that  defendant,  who  was 
presi  it  only  part  of  the  time,  told  plaintiff's  as- 
r  to  do  whatever  the  inspector  appointed 
by  the  government  engineer  told  him  to  do; 
that  additional  work  was  done  by  said  assignor, 
under  directions  given  by  the  inspector,   in  ac- 


cordance with  the  terms  of  the  contract:  that 
plaintiff's  assignor  requested  said  inspeetoi 
estimate  the  value  of  the  work  done,  but  thai 
said  inspector  refused  to  do  so.  Ililil.  that  if 
extras  were  furnished,  and  plaintiff's  assignor 
applied  to  said  inspector  for  an  estimate,  and 
he  neglected  or  refused  to  make  the  same,  plain- 
tiff was  entitled  to  maintain  an  action  for  the 
extras  so  furnished.  Hooker  and  Montgom- 
ery, JJ.,  dissenting  on  the  ground  that  it  did 
not  appear  that  said  inspector  was  the  person 
contemplated  bv  the  contract  to  make  such  es- 
timate—Moran"  v.  Schmitt  (Mich.)  67  N.  W. 
323. 

§   54.    Merger. 

[a]  (Iowa;    1895.> 

Where  one  enters  into  negotiations  with 
a  railroad  company,  looking  to  the  erection  and 
maintenance  by  him  of  an  eating  house  at  a 
certain  point  on  the  railroad, — the  company  to 
make  certain  concessions  to  him,  by  way  of  re- 
duced freight,  transportation,  and  other  items, 
— and  afterwards  a  contract  is  entered  into, 
whereby  the  company  merely  leases  him  cer- 
tain realty  on  which  to  erect  his  buildings, 
though  under  the  original  agreement  he  was  to 
receive  the  fee  thereof,  which  lease  recites  that 
it  is  in  consideration  of  a  rental  of  one  dollar 
per  annum,  and  of  "the  stipulations  and  agree- 
ments herein  contained,"  and  requires  the  lessee 
to  maintain  on  the  premises  an  hotel,  while  the 
only  obligation  therein  imposed  upon  the  rail- 
road company  is  to  give  the  lessee  the  use  of 
the  ground  during  the  term,  there  being  no 
words  to  indicate  that  the  parties  intended  any- 
thing further  in  the  way  of  performance  by  the 
company  than  what  the  lease  itself  contained, 
it  will  be  construed  as  having  merged  in  it  all 
prior  oral  agreements. — Kelly  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  957. 
93  Iowa,  436. 

[b]  (Nob.;    1S95.) 

A  new  contract  with  reference  to  the 
subject-matter  of  a  former  one  does  not  super- 
sede the  former,  except  in  so  far  as  the  new 
one  is  inconsistent  therewith,  when  it  is  evi- 
dent from  an  inspection  of  the  contracts  that 
the  parties  intended  it  as  supplementary  thereto. 
— Uhlig  v.  Baruum,  61  N.  W.  749,  43  Neb.  584. 


VII.    RESCISSION. 

In  equity,  see  "Equity."  §§  14-20. 
Nonperformance  as  ground  for  rescission  in  equi- 
ty, see  "Equity,"  §  36. 
Of  assignment  of  mortgage,  see  "Mortgages,"  § 

33. 
Of   certificate   to   stock,    see    "Corporations,"    §§ 

54,  55. 
Of  compromise  or  settlement,  see  "Compromise." 

§3. 
Of  contract   employing   attorney,   see   "Attorney 

and  Client,"  §  4. 
to  convey,  see  "Vendor  and  Purchaser,"  §§ 

29-31. 

of  sale,  see  "Sale,"  §§  50-56,  S5-SS. 

Survival   of   cause   of  action   for   rescission,   see 

"Abatement  and  Revival,"  §  9. 

§   55.    'What  constitutes. 
(Neb.;    18»«.) 

An  abandonment  of  a  contract  may  be 
effected  by  acts  of  one  of  the  parties  incon- 
sistent with  its  existence  and  acquiesced  in  by 
the  other— Hall  v.  Eccles  (Neb.)  65  N.  W. 
1058,  46  Neb.  880. 

§   56.    Right  to  rescind. 
(Wis.:   isiir.) 

A  del. tor  care  a  bill  of  sale  to  sureties  on 
a  bond  to  his  creditor,  and  turned  over  to  them 
certain  property.  They  agreed  to  dispose  of  the 
same,  and,  after  paying  expenses,  pay  the  cred- 
itor, and  pay  any  balance  to  such  debtor.    Held, 
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ilmi  after  I                 i  bad  paid  part  of  tfa< 
realized   from   Buch  property,   I  dd 

hum  by  demanding  a  return  of  the  property,  be- 

ureties  refused  to  pa 
the  proceeds  to  such  creditor.-  Miller  r.  Palmer 
:\\  .    |  70  N.  W.  869. 

S   57.    Fraud. 

(  \\  is.;     ISIir.l 

A    refusal   to  instruct   thai   defendant   can- 
ned on  for  fal 
titions,    it',    by 

or  if   be   failed   to  r.  tin  a   rea  o 

time  a  overing  such  falsity,  is  not  error, 

the   courl    instructs   that   a   partj 

i   i  .   due  diligence  to  protect  himself 
from  fraud;   that,  if  due  diligence  requires  him 

to  fi  i  b  aded, 

uat  make  that  effort;  and  that  a  party 
desiring  to  rescind  for  fraud   d  [j    the 

party  within  a  reasonable  time  after  dis- 
covering the  fraud. — South  Milwaukee  Boule- 
vard Heights  Co.  v.  Ilartc  (Wis.)  70  N.  W.  821. 

§   58.    Partial  rescission. 

(Neb.i    tsiNi.i 

A  contract  cannot   be  rescinded   in   part 
on  account  of  fraud,  and  ratified  in  part. — Baum 
Iron  Co.  v.  Berg  (Neb.)  GO  N.  \V.  8. 
47  Neb.  21. 

§  59.    Evidence  of  rescission. 

(Iowa  ;    t  v>" .  > 

In  an  action  for  commissions  for  pro- 
curing  a  loan  agreed  to  be  paid  in  case  defendant 
failed  to  show  _ 1  title  to  the  land  offered  as 

...  the  defense  was  on  the  ground  that  the 
contract    was   rescinded.    The   court    instructed 

be  burden  of  proving  a  rescission  was  on 
defendant,  and  that,  to  constitute  a  rescission, 
tb  re  must  have  been  a  mutual  agreement  to 
such  effect.  Held,  that  a  verdict  for  defendant 
would  not  be  disturbed,  as  not  being  supported 
i  |  the  evidence,  because  there  was  no  evt  nee 
that  the  contract  was  in  express  term--  rescinded, 
where  there  was  evidence  that  plaintiff  bad 
trouble  in  procuring  the  money,  and  that,  a  dis- 
i  meat   having    arisen    between    him   and    de- 

fendant as  to  the  existence  of  a  lien  on  the  Ian  I, 

liens,  at  the  time  he  refused  to  make  the 
loan  without  the  cancellation  of  the  lien,   were 

that    defendant    might    have    understood 
plaintiff  to  mean  that  he  dismissed  the  transac- 
tion,  defendant   in   fact   proceeding    to   procure 
an  elsewhere.— Steckel  v.  Pile  (Iowa)  02  N. 
W.  076. 

§   60.    Effect  of  rescission. 
(S.  D.:   1893.) 

Where,  on  breach  of  a  contract,  one  of 
the  parties  thereto  treated,  the  same  as  re 

ed,  and  sued  for  the  value  Of  services  re. 
and  material  furnished  thereunder,  he  could  not 
show  what  profits  he  would  have  made  under 
the  contract  had  he  been  permitted  to  complete 
the  same.— Davis  v.  Tubus  (S.  D.)  04  N.  W. 
S34. 


VIII.    ACTIONS   ON   CONTRACTS. 

Action  by  seller  for  breach,  see  "Sale,"  §  42. 

for  breach  of  contract  to  exchange  property, 

see  "Exchange  of  Property,"  §   2. 

Form  of  action,  tort  or  contract,  see  ''.Action,"  §  4. 

Jurisdiction  of  equity,  remedy  at  law,  see  "Equi- 
ty," §  2. 

§   61.    When  action  lies. 
(Neb.;    18!»5.) 

Where  one  promised  that  he  would,  at  a 
certain    price,    purchase    certain    notes,    if    the 
preen         would  obtain  them,  and  the  pi 
obtained  the  notes  in  exchange  for  other  prop- 


erty, li  r  was  liable  for  dam.,. 

bag  t"  the  promi 

\V.  927. 
4.",  Neb.  622. 

5   62.    'When  right  of  action  accrues. 
|a]     (Iowa  |     isiki.i 

lii  an  action  brought   <  tetolx  r  23     iv'>  i 
on   a   contract    in    which    plaintiff   undertook    to 
a   furnace,   furnishing  till   the   ma 

and    doing    all    the    work    tC  ro.-oly     for 

■  i  defendant  agreed  to  p  i 

a  ml  the  balance 
i  y  1,  1895,  '  hat  plain- 

e  bi  pipes, 

that   it    ma  aura 
,1,-liv'i  ed  red  to  do  i  hi 

!  to  al- 
low plaint  iS  napb  te  t  he  work,  a 

son  thereof  plaintiff  was  damaged  $300,  for 
which    judgment    was   del 

:  it  ion  showed  the  action  was  premni 
Litchfield   Manuf'g  Co.  v.  Gallagher  (Iowa)  07 
N.  w  .  371. 

[b]  (Minn.:    isti.Vi 

Where  a  corporation  is  d  and  a 

receiver  appointed,  under  Gen.  St.  1878,  c.  34, 
5§  415   120  (Gen.  St.   1894  .  dur- 

ing the  term  of  a  lease,  it  is  disabled  fron 

ng   under  tb  action 

at  once  accrues  to  the  landlord  for  the  recovery 
of  all  damages  sustained  thereby. — Kalkboff  v. 
Nelson  (.Minn. I   62  N.   W.  332. 

60   Minn.  284. 

[c]  lNi-l>.;    l*!t.->.) 

•   of  action  for  breach  of  a  con- 
tract  to   Furnish  plaintiff  a  herd  of  cattle  on  a 
certain  day,  to  be  cared  for  during  the  en 
on    the   failure  to   furni  b 
herd  on  that  daw— Hamilton  v.  Goff  (Nel 
N.  W. 

45  Neb.  339. 

§  63.    Parties. 

(Iowa;   18!>«.) 

A   contract  between   insilrance   agents   to 
share  equally  in  the  aggregate  earni 
is  no  defense  to  an  action  by  one  against    his 

eompanj    to   r. ver   for   services  re 

him. — Gray  v.  Farmers'  Mut.  Live-Stock  Ins. 
Ass'n  i Iowa  i  66  N.  W.  98. 

§   64.    Defenses. 
(Mich.;    18!)5.) 

It  is  no  defense  to  assumpsit  by  a  sub 
contractor  against  the  contractor  for  breach  of 
an  implied  agreement  by  defendant  to  l<e.  ; 
terialx  on   hand  for  the  work,  arising  from  an 
express    contract    between    the    parties, 
provided    that    plaintiff   should   not    furnish    ma- 
terials,   but    which    did    not    state   who    s 
furnish  them,  that,  by  contract  betwe 
ant   and   the  owner,   the   latter   was  to   furnish 
the   material.— Perine  v.   Standfield   (Mich.)    65 
N.  W.  541. 

§   65.    Pleading— Complaint. 

[a]  (Iowa;    istil.i 

A  complaint  setting  out  a  contract,  and 
stating  that  defendant  thereby  agreed  to  pay  a 
certain  sum  for  the  use  of  plaintiff's 
which  was  to  be  bred  to  defendant's  stallion, 
and  that  defendant  had  the  use  of  the  mare  as 
tnplated  by  the  contract,  but  bad  failed  to 
pay  the  sum  agreed  on.  and  now  owed  it,  is 
sufficient  if  the  allegations  are  ■  I   with 

a  fair  and  rational  interpretation  of  the  con- 
tract.—Wallace  v.  Ryan  (Iowa)  01  N.  W.  395. 
93  Iowa.  115. 

[b]  (Minn.;    1894.) 

In  an  action  for  breach  of  a  contract  by 
which  defendant  is  alleged  to  have  agreed  to  de- 
liver to  plaintiff  certain  garbage  dut 
tain  period,  where  thi  ntract 

sued  on  can  be  asi  1  from  ether  contracts 

referred  to  therein,  and  made  a  part  of  the  com- 
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plaint,  the  complaint  is  sufficient  as  to  the  dura- 
tion of  the  contract  sued  on. — Ilyberg  v.  Good- 
uow  (Minn.)  61  X.  W.  455. 
59  Minn.  413. 

[c]  (Minn.;    1897.) 

Where  a  party  agrees  to  pay  on  the  hap- 
pening of  a  contingency,  its  happening  must  be 
alleged  in  the  complaint  in  an  action  for  the  re- 
cover}' of  the  money. — Root  v.  Childs  (Minn.) 
Til  X.  W.   T|SV- 

[d]  (Minn.;    1897.) 

Where  the  obligation  of  defendant  to  pay 
money  was  not  to  arise  if  a  certain  contingency 
happened,  it  is  not  necessary  to  allege  in  the 
complaint  the  nonhappening  of  the  contingency. 
—Root  v.  Childs  (Minn.)  TO  X.  W.  10ST. 

[e]  (Neb.;    189?.) 

The  petition  of  a  creditor  of  a  bank,  dis- 
closing that  defendant,  as  successor  of  the 
bank,  for  a  sufficient  consideration,  assumed  its 
liabilities,  including  plaintiff's  unpaid  claim, 
states  a  cause  of  action. — Tecumseh  Nat.  Bank 
t.  Best  (Xeb.)  70  X.  W.  41. 

[f]  (Wis.;    1895.) 

To  show  a  modification  of  a  written  con- 
tract subsequent  to  its  execution,  such  modifica- 
tion must  be  pleaded. — Ninman  v.  Suhr  (Wis.) 
64  X.  W.  1035,  91  Wis.  392. 

[g]  (Wis.;    1897.) 

A  complaint  seeking  to  recover  on  a  con- 
tract for  grading,  by  the  terms  of  which  pay- 
ment was  to  be  made  on  the  certificate  of  an 
engineer,  must  allege  that  such  certificate  was 
furnished. — Boden  v.  Maher  (.Wis.)  69  N.  W. 
9S0. 


§   66. 


Answer. 


taj     (Iowa;    1S9U.) 

Defendants  claimed  that  it  was  attempted, 
in  the  contract  in  suit,  to  reduce  an  oral  agree- 
ment to  writing:  that,  by  fraud  of  the  plain- 
tiff, defendants  were  induced  to  sign  the  writ- 
ing, which  did  not  represent  the  real  agree- 
ment; that  they  obtained  nothing  under  it;  and 
that  they  tried  to  rescind  it  when  they  discov- 
ered the  fraud.  Held  to  set  up  a  sufficient 
defense,  as.  if  their  claim  was  true,  the  contract 
was  absolutely  void,  and  need  not  be  reformed. 
— Burlington  Lumber  Co.  v.  Evans  Lumber 
Co.  (Iowa)  69  N.  W.  558. 

[b]      (N.  D.:    1895.) 

In  an  action  to  recover  on  a  contract  for 
plastering  a  house  with  plastering  of  a  certain 
quality,  an  answer  alleging  that  the  plastering 
was  not  that  required  by  the  contract,  and  that, 
by  reason  of  its  inferiority  and  the  unskillful 
workmanship  of  the  plasterers,  the  plastering 
was  worthless  and  of  no  benefit  to  defendant 
whatever,  stated  a  defense. — Nollman  v.  Even- 
son  (N.  D.)  65  X.  W.  686. 
5  N.  D.  344. 

5   67.    Pleading  ajid  proof, 
la]     (Iowa:    ]S!)(!.) 

In  an  action  against  a  county  for  damages 
for  a  rescission  of  a  contract,  defendant  an- 
swered alleging  that  it  had  contracted  to  employ 
plaintiff  as  superintendent  of  county  bridees; 
that,  by  the  contract,  plaintiff  agreed  to  give 
his  best  skill  and  ability  for  the  benefit  of  the 
county;  that,  shortly  after,  defendant  called  up- 
on plaintiff  to  aid  in  considering  bids  for  bridge 
material  and  iron  bridges;  that  plaintiff  con- 
federated with  some  of  the  bidders  to  defraud 
the  county,  in  consequence  of  which  defendant, 
as  authorized  by  the  provisions  of  the  contract, 
rescinded  it.  Plaintiff  claimed  that  at  the  time 
he  was  not  acting  under  lie'  contract;  that  his 
term  of  service  was  not  to  begin  until  several 
weeks  thereafter;  that  he  was  merely  present 
ssist  the  board  of  supi  rvisors,  and  not  as  an 
employs  of  the  county  under  bis  contract.  The 
contract  itself  was  silent  as  to  when  it  took 
effect.  Held  that,  upon  the  issues  tin: 
it  was  error  to  exclude  from  the  jury  evidence 
tending  to  show   whether  the   term  of  service. 


under  the  contract,  had  begun  at  the  time  i  laim- 
ed  by  defendant. — Daniels  v.  Decatur  County 
(Iowa)  68  X.  W.  718. 

[b]  (Mich.;    189<i.) 

Where  the  complaint  in  an  action  on  a 
contract  does  not  allege  that  it  was  in  writing, 
or  set  it  out  verbatim,  the  failure  of  defendant 
to  deny  the  execution  of  the  contract  does  not 
prevent  him  from  proving  that  the  contract  was 
executed  by  him  as  agent,  and,  therefore,  that 
he  was  not  personally  bound  thereby. — Arm- 
strong v.  Andrews  (Mich.)  67  N.  W.  567. 

[c]  (Minn.;    1890.) 

Where  the  subject-matter  of  the  con- 
tract was  stated  in  the  declaration  in  general 
terms,  evidence  of  a  subsequent  modification 
thereof  was  admissible.  —  Swank  v.  Barnum 
(Minn.)  (15  X.  W.  T^J. 
63  Minn.  447. 
[dl     (Neb.;    ISO.".) 

Under  a  complaint  for  the  recovery  of 
wages  under  a  special  contract,  damages  for 
breach  of  the  contract  cannot  be  proved. — Cul- 
bertson  Irrigating  &  Water-Power  Co.  v.  Wild- 
man  (Neb.)  63  X.  W.  947. 
45  Xeb.  663. 
[e]     (Wis.:    1897.) 

Certificates  of  an  engineer  as  to  the  amount 
of  work  done  by  a  plaintiff  under  a  contract, 
though  a  condition  precedent  to  the  right  to 
payment  under  its  terms,  are  not  admissible  in 
evidence,  unless  the  fact  that  they  were  fur- 
nished is  pleaded. — Boden  v.  Maher  (Wis.)  69  N. 
W.  980. 

§   68.    Illegality  of  contract. 

(Xeb.:   1895.) 

The  illegality  of  an  agreement,  unless  dis- 
closed by  the  pleadings  or  proofs  of  the  partv 
chaining  through  it,  must,  in  order  to  be  avail- 
able to  the  adverse  party,  be  specially  pleaded. — 
Fitzgerald  v.  Fitzgerald  &  Mallory  Const.  Co. 
(Xeb.)  62  X.  W.  899. 
44  Neb.  463. 

§  69.    Allegation     of     fnll     perform- 
ance. 
(S.  D.:   J  895.) 

Under  a  complaint  alleging  full  compli- 
ance with  the  terms  of  an  express  contract,  there 
can  be  no  recovery  on  a  quantum  meruit  for 
part  performance. — Morrow  v.  Board  of  Educa- 
tion of  City  of  Chamberlain  (S.   D.)  64  X.  W. 

1126. 


70. 
la] 


Evidence. 


(Mich.;    1894.) 

To  show  a  contract  between  decedent 
and  claimant,  evidence  of  negotiations  by  letter 
between  the  counsel  for  the  parties,  and  of  the 
conduct  of  the  parties  thereafter,  is  admissible. 
—Dayton  v.  Dakin's  Estate  (Mich.)  61  N.  W. 
349 

103  Mich.  65. 

[b]     (Mich.:   1890.) 

In  an  action  to  recover  the  contract  price 
j  for  the  construction  of  a  building,  on  the  theory 
of  a  substantial  performance,  wherein  there 
was  no  evidenct  of  an  acceptance  of  the  building 
by  defendant,  evidence  of  its  value  was  in ■■■■ 
sible— Eaton  v.  Gladwell  (Mich.)  66  X.  W.  598. 

[Cj      (Minn.;    1895.) 

Defendant  agreed  to  pay  plaintiff  $7,000 
for  corporate  stock  providing  the  profits  of  the 
I  corporation  exceeded  $1,500,  but.  if  they  did  not, 
defendant   was  to  have  a  credit  of  $4.66  on  the 
i    for   every   dollar   of    difference    between 
\  $1,500  and  the  profits  as  determined  by  an  ex- 
pert  bookkeeper.      Held   that,   where  the  profits 
to  be  determined  for  the  year  ending  May 
30th,  the  report  of  the  expert  for  the  year  end- 
ing  Mar  I'.lst   was  net  admissible  in   an   action 
on  the  contract.— Blew  v.  Collins  (Minn.)  63  N. 
W.  1091. 
I  61  Minn.  41S. 
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l  .1 1    rMlan.i    189(1.) 

when  d  to  pay  a   bill   for 

i  after  having  receh    I 
..  the  work  from  hi 
i  !"•  repoi  in  an  action  I 

!■-   tending   to    show    that    defendant 
1  when  lie  made  the  prom- 
ise.   Swank  v.   Barnum  (Minn.)  05  N.   W.  722. 

63    .Minn.    I  17. 
[ej     (Neb.  |    1805.) 

Where  hay  was  Bold  with  the  nnder 
Btanding  that  120  cubic  feet  were  to  be  comput- 
ed a  m,  evidence  that  the  actual  weight  of 

Ol    hay    was    leSS    ihan   a   ton    Was 

immaterial.  Smith  v.  Brown  (Neb.)  (<1  X.  W 
711,  46  Neb-  - 

iri     iN.-h.;    (890.) 

when,  iii  an' action  for  tin-  agreed  price  of 
services,   there  is  a  conflict  as   to   the   a: 

d  no" ii,  r\  Idem  i  lui  .    it   the  timi 

i.i'  the  contract,  of  the  work   performed,   i-  ad 
missible.— Spurck  v.  Dean  (Neb.)  68  N.  \V.  ::;:. 
It]     is.  l».:    IS!».-,.) 

Where  the  complaint  alleged  that  de- 
fendants  agreed  t.>  pay  plaintiff  the 

of  his  services  in  quarrying  si and  the 

evidence  showed  that  what  defendants  agreed 
to  pay  was  to  be  measured  by  the  amount  due 
on  a  contract  for  quarrying  tin-  so.no  liotween 
defendants  an. I  the  proprietor  of  the  quarry, 
an. I  the  case  was  tried  on  the  theorj  of  the  evi- 
dence, it  was  error  to  exclude  defendants'  evi- 

de f  what  the  contract  was.  and  how  much 

was  line  on  it.— Zeimet  v.  Phillips  (S.  D.)  65  \. 
W.    US. 


§   71. 


Proof  of  performance. 


(Iowa)   isn:,.i 

In  an  action  on  a  contract  containing  a 
.  ondition  precedent  to  plaintiff's  right  oi  recoi 
cry,  where  plaintiff  fails  to  allege  performance 
of  such  condition,  and  defendant  fails  p.  take 
advantage  of  the  defect  by  demurrer  or  morion 
in  arrest,  plaintiff  need  not  Drove  the  perform- 
ance of  such  condition  to  entitle  him  to  recover 
—Clark  v.  Ross  (Iowa)  65  N.  W.  340;  Ens- 
niinger  v.  Same,  Id. 

§   72.   Weight  and  sufficiency. 

(Minn.:    1895.) 

In  an  action  for  the  contract  price  for 
the  construction  of  retaining  walls,  where  the 
evidence  shows  that  the  walls  were  not  eon- 
led  according  .to  the  plans,  and  that  de- 
fendant on  several' occasions  insisted  that  the 
defei  is  should  be  remedied,  hibl.  that  a  finding 
for  plaintiff  is  erroneous.  —  Lynes  v.  Holl 
I  Minn. I  63  N.  W.  103. 
00  Minn.  532. 

§   73.   Instructions, 
[a]      (lOTrn;    1.S!I7.> 

A  complaint  alleged  a  contract  to  cut  and 
deliver  to   defendant  all  the   wood   on   certain 

lain!,  an. I  that  defendant  refused  to  let  plain- 
tiff complete  the  contract.  The  answer  admit- 
to.!  the  making  of  a  contract  substantially  as 
all. ".'oil.  except  that  the  wood  was  "to  be  cut 
ami  delivered  as  defendant  might  direct."  Hdil 
that,  as  no  issue  was  made  as  to  this  latter 
clause,  an  instruction  that  the  contract  was  ad- 
iii ii  i i'il  was  not  erroneous. — Mounce  v.  Kurtz 
(Iowa)  70  N.  W.  119. 

fbj     (Neb.;    1895.) 

Where  there  was  evidence,  in  an  action 
for  breach  of  contract  to  deliver  goods  in  pay- 
ment of  services,  Uiat  defendant  tendered  the 
goods,  and  plaintiff  testified  that  he  refused 
them  because  they  were  not  of  a  kind  agreed  to 
l.o  delivered,  an  instruction  that,  if  defendant 
failed  to  pay  plaintiff  in  goods,  plaintiff  could 
recover  the  value  thereof,  was  not  applicable  — 
Mayer  v.   Ver  Bryck,  04  N.  W.  001,  40  Neb. 


[o]     (Neb. i    is:i7., 

1  '   mages  sus: 

ontractor  to  fu 

a  stipulated  number  i  of  water  v 

a  !in. -I  ol  time,  an  instrui  lion  din 

1.  0  they  found  for  plain  iru  a 

lyments  as  bad 
been  made  to  thi  supplying 

in  ei    oi.-.   pipe  in,..,   and   machim  rj    up. .a 

ah      :.-   the   «... 

■  o's.   where  bj    the  terms  >.i   tlii 

h-'.l  been  r enized  no  such  con 

return  i    payments  to   the  city,   in  any 

rej    v.  City   of   Beatrice  (Neb.)   70 
N.  \\ .  914. 

§   74.    Questions  for  jury. 

I  II  I       .l..»lli      IWIII.i 

Whore  the  making  of  an  executory  eon- 
tract  with  one  since  deci  d,  the 
performance  of  which  by  tin-  other  party  was 
to  operate  as  payment  of  a  noti  I    by 

"■oi i     ami,    though    il s    no 

the   making  of   the   i 
iii.    is  ,.\  idence  cf  things  done  by  both  i 
n  hell   would,  ii   the  contra.  I   was  o  .■ 
execution  oi  it,  including  the  execution  by  the 
'  "f  b  release  reciting  payment  of  the 
debt,     uch  evidence  tends  to  prove  the  m 
of  the  contract,  and  entitles  the  party  to 
the  i-sue  submitted  to  the  jury.— Kuen  v.   LV 
mier  (Iowa)  07  X.  \V.  374. 

[b]      (Wis.;     1895.) 

In  an  action  for  breach  of  a  contra. 
furnish  unskimmed  and  unstrained  milk  for  the 
manufacture   of  cheese,   the   i  e   that   part 

milk    furnished   by   .!.  fendant    ha  I 

:il  the  fact  that   it  was  lumpy 
was   contradicted.     Che  on.  •  that  any 

milk  furnished  by  him  was  lumpy  was  that 
cheese  made  from  that  kind  of  milk  is  bloated, 
and  that  some  of  the  cheese  made  from  milk  a 
part  of  which  was  furnished  by  defendant  was 
so  bloated.  Held,  that  the  refusal  of  the  court  to 
submit  to  the  jury  the  question  whether  defendant 
bad  strained  any  of  the  milk  furnished,  and,  ii 
so,  whether  plaintiff  was  thereby  damaged,  was 
not  error.— Bilgrien  v.  Dowe  (Wis.)  64  N  W 
1025,  91  Wis.  393. 


CONTRIBUTION. 

Between     indorsers,     see     "Negotiable     Instru- 
ments," §  41. 
sureties,  see  "Principal  and  Surety,"  §§  23, 

tenants  in  common,  see  "Tenancy  in  Com- 
mon," §  2. 

(Neb.;    1895.) 

In  an  action  for  contribution  by  one  joint 
wrongdoer  against  another,  the  test  of  recovery 
is  whether  plaintiff,  at  the  lime  of  the  commis- 
sion of  the  act  for  which  he  nas  been  compelled 
lo  respond,  knew  that  such  act  was  wrongful; 
and,  if  he  did,  he  cannot  recover. — Torpy  v. 
Johnson,  62  N.  W.  253,  43  Neb.  SS2. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  §§  24-28. 

CONVENTION. 

Constitutional  conventions,  see  "Constitutional 
Law."   §  2. 

For  nominating  candidates  for  office,  see  "Elec- 
tions and  Voters,"  §  6. 

CONVERSION. 

Wrongful  conversion,  see  "Trover  and  Conver- 
sion." 
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CONVEYANCES. 

See  "Chattel  Mortgages";  "Deed";  "Fraudulent 
Conveyances";  "Mortgages";  "Sale";  "Vendor 
and  Purchaser." 


CONVICTS. 

See,  also,  "Pardons." 

Compensation  of  jailer  for  maintenance  of  con- 
victs, see  "Jail  and  Jailer." 

Reduction  of  sentences,  ex  post  facto  legislation, 
see  "Constitutional  Law,"  §  28. 

(IWeb.s    1896.) 

The  power  conferred  on  the  board  of 
public  lands  and  buildings  by  Act  Feb.  13.  1877, 
to  lease  the  convict  labor  of  the  state  for  a 
period  not  exceeding  10  years,  was  exhausted  by 
a  sinsrle  user.— State  v.  Holcornb  (Neb.)  65  N. 
W.  873,  46  Neb.  612. 


COPARCENERS. 

See  "Tenancy  in  Common." 


CORONER. 


(Minn.;    1896.) 

Where  the  coroner  on  the  same  day 
makes  two  separate  examinations  of  two  differ- 
ent dead  bodies,  or  holds  an  inquest  on  one 
body,  and  makes  an  examination  of  the  other. 
he  is  not,  under  Gen.  St.  1804,  §  5554,  entitled 
to  a  fee  of  five  dollars  for  each  examination 
and  each  inquest,  or  to  anything  more  than  five 
dollars  per  day  "for  the  time  actually  spent."— 
Kistler  v.  Board  of  Com'rs  of  Hennepin  Coun- 
ty (Minn.)  68  N.  W.  26. 


CORPORATIONS. 

I.  INCORPORATION  AND  POWERS,  §§ 
1-5. 
II.  CORPORATIONS  DE  FACTO,  §§  6,  7. 
III.  CORPORATE  EXISTENCE,  §§  8-10. 
D7.  FAILURE  TO  EFFECT  INCORPORA-  \ 
TION  —  LIABILITY    AS     PART- 
NERS, §  11. 
V.  OFFICERS  AND  AGENTS,  §§  12-23. 
VI.  CONTRACTS.  S§  24-37. 
VII.  LIABILITY  FOR  TORTS,  §  38. 
VIII.  ACTIONS.  §§  39-13. 
IX.  STOCK,  §§  44-62. 

1.  In  General,  §?  44-50. 

2.  Liability  on  Subscription  to  Stock — 

Enforcement,  §§  51-57. 

3.  Transfer,  §S  58-62. 

X.  MEMBERS   AND    STOCKHOLDERS, 
ss  <;:vs7. 

1.  Rights  in  General,  S§  63-08. 

2.  Liability  fur  Corporate  Debts — En- 

forcement, §«  09-S7. 
XI.  INSOLVENCY   AND    RECEIVERS,    §§ 

88-97. 
XII.   DISSOLUTION    AND     FORFEITURE 

OF  FRANCHISE,  §5  98-104. 
XIII.  FOREIGN    CORPORATIONS.   §§   105- 
108. 

See,  also,  "Banks  and  Banking";  "Benevolent 
Societies";  "Building  and  Loan  Associations"; 
"Carriers";  "Horse  and  Street  Railroads"; 
"Insurance";  "Municipal  Corporations";  "Rail- 
N Companies";  "Religious  Societies" ;  "Tele- 
graph Companies'  ;  "Turnpikes  and  Toll 
Road3";   "Water  Companies." 


Assignability  of  dividends,  see  "Assignment,  §  1. 

Contracts  to  control,  public  policy,  see  "Con- 
tracts," §  16. 

Estoppel  to  question  tax  assessment,  see  "Estop- 
pel," §  6. 

Foreign  insurance  companies,  see  "Insurance,"  §§ 
180-188. 

Insurance  companies,  see  "Insurance,"  §§  185- 
188. 

Irrigation  companies,  see  "Irrigation." 

Mandamus  to,  see  "Mandamus."  §§  21,  22. 

Special  laws  conferring  corporate  privileges,  see 
"Constitutional  Law,"  §  20. 

Taxation  of  corporate  stock  or  property,  see 
"Taxation,"  §§  11,  32,  33. 


I.    INCORPORATION  AND  POWERS. 

Forfeiture  of  franchise,  see  post,  §§  98—104. 

Power  to  increase  stock,  see  post,  §  46. 

Surrender  of  franchise,  see  post.  §  10. 

Franchise  of  mutual  benefit  company,  see  "In- 
surance,"  §  151. 

Reorganization  of  national  bank,  see  "Banks  and 
Banking,"  §  2. 

Usurpation  of  powers,  remedy  by  quo  warranto, 
see  "Quo  Warranto,"  §  1. 

§   1.    Charter  and  franchises. 

[a]  (Neb.:    1895.) 

In  Nebraska,  all  corporations  are  formed 
under  general  laws,  and  which,  with  the  articles 
of  incorporation,  constitute  the  charter. — Lin- 
coln Shoe  Manuf'g  Co.  v.  Sheldon  (Neb.)  62  N. 
W.  480. 

44  Neb.  279. 

[b]  (Wis.;    1897.) 

A  street-railroad  franchise  to  construct 
and  maintain  tracks  in  the  streets  of  a  city  is 
transferable  by  sale  (Laws  1883,  c.  221,  as 
amended  by  Laws  1891,  c.  127),  or  under  the 
power  given  a  corporation  to  mortgage  its  fran- 
chises by  Rev.  St.  1878,  §  1748,  subd.  7  — 
Wright  v.  Milwaukee  Electric  Railway  &  Light 
Co.  (Wis.)  69  N.  W.  791. 

§  2.    Acts  of  corporators  and  promoters. 

[a]  (Minn.;    1895.) 

Where  persons  associated  to  form  a  bank- 
ing corporation;  elected  directors,  who  transact- 
ed the  association's  business,  and  kept  a  record 
of  its  doings;  appointed  a  committee  from  among 
themselves  to  contract  for  the  furnishing  of  fix- 
tures; and  at  the  meeting  at  which  the  commit- 
tee's report  awarding  the  contract  to  plaintiff 
was  adopted,  defendant,  who  was  not  a  promoter, 
was  elected  a  director,  and  thereafter  attended 
meetings  of  the  directors  for  several  months  and 
until  the  association  abandoned  the  attempt  to 
incorporate, — defendant  was  liable  to  plaintiff  on 
the  contract.-  Roberts  Manuf'g  Co.  v.  Schlick 
(Minn.)  64  N.  W.  826. 
62  Minn.  332. 

[b]  (S.  D.;    1896.) 

Under  Com1).  Laws.  §  2905,  providing 
that  upon  the  filing  of  articles  of  incorporation 
the  secretary  of  state  shall  issue  a  certificate 
reciting  that  the  articles  containing  the  requir- 
ed statement  of  facts  have  been  filed,  and  that 
thereupon  the  persons  signing  such  articles  shall 
be  a  body  corporate,  it  is  not  necessary  that 
any  of  the  capital  stock  of  such  corporation 
shall  have  been  actually  subscribed  or  paid  in 
at  the  time  the  articles  were  filed,  and  the  fail- 
ure to  subscribe  or  pay  in  such  capital  stock  is 
net  a  fraud  on  the  pari  of  the  incorporators  for 
which  they  can  be  held  liable. — Singer  Manuf'g 
Co.  v.  Peek  (S.  D.)  67  N.  W.  947. 

5   3.    Acting   as   trustee. 

(Mien.;    1897.) 

A  corporation  with  legal  capacity  to  hold 
property  may  lake  and  hold  it  in  trust  in  tb.6 
same  manner  and  to  the  same  extent  as  private 
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i  0EP0BATI0N8,  L  111. 


(S  'J)     B« 


individu  li  maj   do.    White  r.   Bice  (Mich.)  70 
\.  W.  1024. 

J   4.    Purchasing    and    holding    corporate 

Stock. 

|n|     jlowni    1895.) 

I  Indei   articles  authorize 
to  "loa  ■    I'"  li-'    o:     real     rtate,  cha  I 

and   other  securities 

*    *    *    to 
icquin      c  prop- 
erty, possessing  the  same  powi  respect 

... 

r  co 
. 
was  obtained  for  the  li 
.i   Paper  Co.  v.  Stotts  Inv.  Co.  (Iowa)  64  N. 
W.  782. 
Ilil    down;    is:>7.i 

nit-  corpoi 

.  .ration 

liange  tor  goods  which  it  is  authorized  to 
sell.-  White  v.  (i.  W.  Marquardl  &  Sod  (Iowa) 
To  X.  W.   193. 
[c]     (lowai    1897.) 

A    mercantile   corporation    which    i 
stock  o  corporation  by  es   ! 

sells  il   and   n    ains  the  p 
liability  as  a  former  owner  of  the  stock 
ground  that  it   was   beyond   its   powers   to  ac- 
tock  ni"  anol  tier  i  orporation.     ^  bite    ■■ . 
G.  W.  Marquardl  &  Son  (Iowa)  70  X.  W.  L93. 

I  ill     (II  in  ii.:    1896.) 

An  agreement  by  which  a  purchaser  of 
stock   could,  .-il    the  end  of  a  certain  time,   a1 

his  opti return  the  stock,  and  receive  back 

the  price,  is  in  the  nature  of  a  i  i  nditional  sale, 
with  an  option  to  the  purchaser  to  rescind,  and, 
the  rights  of  creditors  not  interfering, 
void  as  being  a  contract  of  il"'  corporation  to 
purchase  its  own  stock. — Vent  v.  Duluth  Cof- 
fee &  Spice  Co.  (Minn.)  07  X.  W.  70. 
04  Minn.  307. 

§   5.    Exclusive  right  to  use  name. 

[a]     (Iowa;    1890.) 

In  a  suit  brought  to  restrain  defendants 
from  using  the  name  "Grand  Lodge  of  the  An- 
cient  Order  of  United  Workmen,"  abbreviated 
"G.  L.  A.  O.  I".  W.  of  Iowa,"  and  to  restrain 
from  doing  a  life  insurance  business  un- 
der that  name,  it  appeared  that  the  Supreme 
Lodge  A.  0.  U.  W.  issued  a  charter  in  1ST:;  au- 
thorizing the  "G.  L.  A.  O.  U.  W.  of  Iowa":  that 
thereupon  lodges  were  organized  subordinate  to 
the  grand  and  supreme  lodges,  and  tnat  the 
business  of  the  order  was  transacted  under  the 
name  in  [uestion  till  the  beginning  of  plaintiff's 
suit  in  1S03;  that  in  1882  a  schism  took  place. 
and  a  part  of  the  membership  of  the  grand  lodge 
(pli  intiff)  seceded  from  the  supreme  lodge;  that 
in  1884  they  incorporated  themselves  as  the  "G. 
L.  A.  O.  U.  W.  of  Iowa":  that  the  other  part 
(defendants)  continued  loyal  to  the  supreme 
lodge,  and  continued  to  use  the  name  in  ques- 
tion as  before:  that  plaintiff  claimed  the  right 
to  the  exclusive  use  of  the  name  by  reason  of 
its  incorporation.  Eeld,  that  the  name  had  a 
well-dehned  and  recognized  meaning  at  the  time 
it  was  adopted  by  plaintiff,  and  that  it  could 
not,  therefore,  be  appropriated  to  its  exclusive 
use. — Grand  Lodge  A.  0.  U.  W.  of  Iowa  v. 
Graham  (Iowa  I  05  N.  W.  837. 
IbJ     (.Iowa;    IMtiC.) 

In  such  action  it  further  appeared  that 
the  state  auditor  issued  to  plaintiff  a  certificate 
authorizing  it  to  do  business  under  the  name 
"G.  L.  A.  O.  U.  W.  of  Iowa,"  and  plaintiff  con- 
tended that  it  thereby  acquired  an  exclusive 
right  to  tin  use  of  the  name,  under  McClain's 
Code,  §  17<;.",  providing  that  "no  corporation 
*  *  *  organized  under  this  act  shall  take  an\ 
name  in  use  bj  any  other  organization."  Held, 
defendants,  not  havm  i  i  id  1  of  any 
attempt  to  deprive  them  of  the  use  of  the  name, 


no. I  bj  il.  •■  au- 

ditor.   Grand   Lodge   A.  O    U.  \\ ■'.   •      | 
W.  837. 
i  'ii    corporation    using    name   of   doi 

Cilnp.i  i  •     ;.      : 


II.    CORPORATIONS   DE   FACTO. 

Coliat.i  enforcing  pan 

.   1 1 
I  1 1  partnership  liability,  see 

§  6.    Capacity     to     hold     property— Pre- 
sumption. 
(Win.;    189S.) 

Where    a    de    fai  to    corporal  ion    owned 
propertj    a     a    corporation    tor  erable 

length  ■  iresumed,  It 

t   requiremi  ■  ttion 

as  a  corporation  have  I n  satisfied 

v.  GaUigan,  62  N.  W.  87,  89  Wis,  :i04. 

§  7.    Collateral  attack, 
[n]     (Neb.;    (S!ir.i 

Th(     validity   of  the    incorporation    of   a 
de  facto  compan 

ally  DJ    one  who  has  dealt  with   it  as  a   de  jure 
ttion. — Kleckner  v.  Turk  (Neb.)  03  X.  W. 
46ft 

45  Neb.  170. 

[1>1     (Win.:    1890.) 

There  being  a  law  under  which  ai 

and  the  existeni 
m  being  established  by  a 
colorable  compliance  with  the  law,  and  an  ex 
oft)        .'its  claimed  under  it,  a  private 
maintain  Buit 
officers  and  ..  nil  carrying  on  its  bu 

on  the  ground  that  its  incorporation  is  illegal,  or 
that  its  franchisi  s  have  been  forfeited,  or  that 
it  is  dissolved,  till  it  has  been  so  adjudgi 

lings  by   the  state  for  that    purpose.— Su- 
preme Court  of  Independent  Order  of  I  oi 
of  Canada  v.  Supreme  Court  Of  United  Order  of 
Foresters  (Wis.)  08  N.  W.  1011. 


III.    CORPORATE  EXISTENCE. 

Burden  of  proving,  see  post,  §  43. 

Collateral  attack  on  existence  of  de  facto  cor- 
poration, sec  ante,  5  7. 

Contracts  before  incorporation  or  organization, 
see  post,   §  28. 

Sufficiency  of  denial  of  existence,  see  post,  §§ 
41,  42. ' 

§  8.    When  effected. 

(Wis.;    1807.) 

Rev.  St.  §§  1772,  1773,  provide  that  no  cor- 
poration shall,  until  its  articles  of  organization 

are  duly  recorded,  have  legal  existence;  that, 
until  the  directors  are  elected,  the  signers  of  the 
articles  shall  have  direction  of  the  corporation. 

>  hat  a  corporation  b >mes  such  when  its 

articles  are  filed  for  record,  and  not  when  the 
subscribers  subsequently  meet  to  organize  It. 
—Badger  Paper  Co.  v.  Rose  (Wis.)  70  X.  W. 
302. 

§  9.   Estoppel  to  deny. 

[a]  (Minn.;   i.s;i7.) 

One  who  recognized,   dealt  with,  and   be- 
came a  stockholder  in  a  de  facto  corporation  is 
estopped  to  assert,  in  an  action  on  his  su' 
tion.    that    it    never    was    legally    organi 
Hause  v.  Mannheimer  (Minn.)  69  X.  W.  810. 

[b]  (Neb.:    1896.) 

Comp.  St.  c.  16,  §  144,   providing  that  no 

person  sued  on  a  contract  made  i  n    body  oi 

eting  as   i  corporation  may  set  up  want  of 

legal   organization    in    defense,    precludes   a    de- 
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fense  based  on  the  claim  that  the  articles  of  as- 
sociation of  plaintiff  were  not  signed  by  a  suf- 
ficient number  of  incorporators.  —  Livingston 
loan  &  Building  Ass'n  v.  Drummond  (Neb.)  68 
N.  W.  375. 
See,  also,  post,  §  11. 

§    10.    Termination   of   existence    by   sur- 
render of  franchises. 

[a]  (Wis.;    1896.) 

Where  a  railroad  corporation  has  prop- 
erty, and   is  not  indebted,   and   has  the   usual 
board  of  directors  and  officers,   an   acceptance 
by  the  state  of  the  surrender  of  its  privileges  is 
sary   in  order  to  terminate  the  corporate 
nee  by  surrender. — Mylrea  v.  Superior  & 
St.  C.  Ry.  Co.  (Wis.)  07  N.  \V.  113S. 
93  Wis.  604. 

[b]  (Wis.:    1S97.) 

An  ordinance  granting  a  corporation  the 
right  to  lay  tracks  and  operate  a  street  rail- 
road in  certain  streets  in  a  city,  when  accepted 
and  acted  on.  not  only  constitutes  a  contract 
between  the  city  and  the  railroad  corporation, 
but  operates  also  as  the  grant  of  a  franchise  by 
the  state,  which  cannot  be  surrendered  by  such 
grantee  without  the  consent  of  the  state,  given 
either  expressly  or  presumptively.— Wright  v. 
Milwaukee  Electric  Railway  &  Light  Co.  (.Wis.) 
69  N.  W.  T91. 

Suit    against   corporation   after   surrender,    see 
post,  §  39. 


IV.   FAILURE   TO   EFFECT   INCORPO- 
RATION   —    LIABILITY       AS 
PARTNERS. 

Penalties  imposed  on  stockholders  in  case  of  de- 
fective incorporation,  see  post,  §  79. 

§    11.    Defective  incorporation  or  organ- 
ization. 

[a]  (Mich.:    1895.) 

A  stockholder  who  has  paid  for  his  stock 
is  not  personally  liable  to  the  creditors  of  the 
corporation  because  it  carried  on  business  be- 
fore its  capital  stock  had  been  subscribed  for, 
where  he  had  no  notice  that  such  stock  had  not 
been  subscribed  for,  or  of  any  intent  to  carry 
on  an  illegal  corporation. — American  Mirror  & 
Glass-Beveling  Co.  v.  Bulkley  (Mich.)  65  N.  W. 
291. 

[b]  (Mich.;    1896.) 

Where  an  association  was  recognized  by 
the  public  authorities  as  a  duly-organized  cor- 
poration, and  did  business  and  filed  its  annual 
reports  as  such,  a  creditor  who  dealt  with  it  as 
a  corporation  cannot  attack  its  corporate  exist- 
.  ind  hold  its  stockholders  liable  as  partners. 
Class-Beveling  Co.  v.  Bulkley  (1895)  65  N.  W. 
201,  followed. — Gow  v.  Collin  &  Parker  Lum- 
ber Co.,  60  N.  W.  676. 

[c]  (Neb.;    1896.) 

Where  a  corporation  has  had  a  de  facto 
existence  for  a  considi  rable  time,  its  corporate 
character  cannot  be  collaterally  assailed  by  per- 
sons contracting  with  it  in  such  capacity,  rely- 
ing upon  the  corporate  credit,  in  order  to  hold 
stockholders  thereof  individually  liable  on  ac- 
count of  the  failure  to  observe  the  statutory  re- 
quirements essential  to  constitute  a  technical  do 
jure  corporation. — Hogue  v.  Capital  Nat.  Bank 
(Neb.)  66  N.  W.  10: 
47  Neb.  929. 

[d]  (Neb.:    is'm;.) 

When  a  party  contracts  with,  and  sues  and 
obtains  judgment  against,  an  imperfectly  or- 
ganized corporation,  he  is  estopped  from  deny- 
ing its  corporate  existence,  and  recovering  from 
its  members  individually,  as  partners,  upon  the 
ness.— Nebraska  Nat.  Bank  v. 
-on  (Neb.j  68  N.  W.  37U. 


V.    OFFICERS  AND  AGENTS. 

Authority  to  make  contracts  for  corporation,  see 

post,  §§  30-36. 
Embezzlement   by.    see   "Embezzlement,"    §   3. 
Garnishment  of  officer  in  action  against  company, 

see  "Garnishment, '  §  1. 
Testing  right  to  office,  see  "Quo  Warranto,"  §  2. 

§12.    Contract  of  employment. 

(Mich.;    1894.) 

An  employe  of  a  corporation,  who  was 
employed  at  a  yearly  salary,  was  subsequently 
made  secretary  of  the  corporation,  his  salary 
being  increased  from  $3,500  to  $5,000,  with- 
out any  specific  contract  being  made,  and  he 
oontinued  to  perform  the  same  services  as  bo- 
fore,  his  duties  as  secretary  being  merely  nom- 
inal. Belli,  that  a  finding  that  his  contrai 
employment  was  a  yearly  one.  distinct  from 
his  official  relationship  to  the  corporation,  was 
warranted.  —  Chamberlain  v.  Detroit  Stove 
Works  (Mich.)  61  N.  W.  532. 
103  Mich.  124. 

§   13.    Meetings. 
(Minn.;    1897.) 

A  finding  that  the  board  of  directors  of  a 
railroad  company  had  adopted,  by  a  two-thirds 
vote  of  their  whole  number,  a  resolution  to 
change  the  line  of  the  road,  is  supported  by  the 
record  of  the  meeting  at  which  the  resolution 
was  presented,  showing  that  a  quorum  was 
present,  and  stating  that  the  resolution,  which 
could  be  carried  only  by  a  two-thirds  vote,  was 
carried;  and  the  testimony  of  a  director  that, 
to  his  knowledge,  all  the  nine  directors  (an  ad- 
mitted two-thirds)  present  at  the  meeting  voted 
for  the  resolution,  except  that  he  did  not  hear 
the  chairman  so  vote;  and  that  the  chairman 
declared  the  resolution  carried,  and  certified  to 
the  map  showing  the  change. — Fletcher  v.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co.  (Minn.)  69  N.  W. 
1085. 

§   14.    Dealings   with   corporation. 

(Iowa;    1S96.) 

An  office!  of  a  corporation,  who.  as  one 
of  its  agents  authorized  to  make  a  specified  con- 
tract, inserts  therein  unauthorized  provisions, 
cannot  base  a  right  of  recovery  against  the  cor- 
poration on  such  provisions,  where  the  corpora- 
tion, as  soon  as  it  discovered  tne  unauthorized 
provisions,  repudiated  them. — Hart  v.  Mt.  Pleas- 
ant Park  Stock  Co.  (Iowa)  66  N.  W.  190. 

§15.    Term  of  office. 

(Wis.;    1S96.) 

Rev.  St.  §  1776,  providing  that  directors 
of  a  corporation  shall  be  elected  annually,  does 
not  limit  the  term  of  office  of  an  attorney,  ap- 
pointed by  the  directors,  to  one  year,  it  being 
also  provided,  in  such  section,  that  the  terms  of 
other  officers  may  he  prescribed  by  the  articles 
of  incorporation  or  the  by-laws. — Germania  Spar 
&  Bau  Verein  v.  Flynn  (Wis.)  66  N.  W.  109. 
92  Wis.  201. 

§16.    Apparent  authority. 

(Neb.;   1895.) 

Since  a  person  dealing  with  the  agent  of 
a  business  corporation  in  a  matter  relating 
solely  to  its  business,  and  uot  involving  its  cor- 
porate functions,  is  not  chargeable  with  notice 
of  its  by-laws,  the  apparent  authority  of  the 
agent  cannot  be  extended  or  restricted  by  the 
by-laws  in  the  absence  of  actual  notice  thereof 
by  such  person. — Johnson  v.  Milwaukee  &  W. 
Inv.  Co.,  64  N.  W.  1100,  46  Neb.  480. 

§   17.    Power  to  purchase  corporate  prop-* 
erty. 
(Mich.:    1897.) 

Directors  of  a  corporation  may.  as  against 
other  stockholders,  purchase  the  corporate 
ertv   at   a   foreclosure   sale. — Lucas   v.    Friant 
(Mich.)  09  N.  W.  7115. 
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§   18.    Authority  to  verify  claim  for  lien. 
(Neb. i    ivir..i 

A   trea  iurer  ai  i"T  "'  " 

ion  ''v- 
ery  officer  la  ri  quiri  <l  to  be  a  stockholder  maj 
a   mechan  '  hap 

man  v.  Brewer,  62  N.  W.  320,  18  Neb.  h'JO. 

§   19.    Confession  of  judgment. 


.    a    penalty     •     •    •    for    each    •     •    • 
(lav    •    •    *    during  the  pendency  of  inch 
lect,"   renders  them  liable   for  debts  couti 
after  aud   pending   the  del  I : 

nav,   *.  Peirson  (MichJ  To  \.  W.  001. 

|,  I     ,  Mich. I    iv. T.i 

I,i.  ora  fur  debta  nnder  Pub. 

Acta  1885,  No.  282,  I  1-.  requiring  corpora 

i  .1  providing  thai  tor 
willful   neglect    thereof  the  airectora  shall   be 
of  ill.'  corporation,   and 
i  pet  diem  penalty  during 
of    iln-   default,    is   net    repealed    by    St.    1895, 


I  \\  la.)     1890.) 

Th.    pri  Bidenl  of  a  corporation,  gi 
the  articlea  ■>(  ineo:  -  ' 

r:;i 

,, tlni'.  constituted   tin-  board  of  directors,  and 
i,,  whom  and  tin-  secretary,  by  general  i 
directors,  tin-  en'ire  control  and  ma 
of  i  he  i  orporation   was  intrusted,  will  be 
/,,/./  i,,  have  had  power  to  a    power  ol 

attornej    t.    confess    i  the   cor- 

tion;    nil    flu'    directors    having    knowledge 
thereof  at   the  time,   and   making   no  obj 
—Ford  v.  Hill  (Wis.)  00  N.  \V.  115. 
92   Wis.   1SS. 


ing  th.-  public  penalty   to 

inn.  as  ii  1886.    i -'"I;  oi 

uaw  v.  Peirson  (Mich.)  70  N.  W.  801. 

§§   22,  23.    Action     between     shareholder 
and  officers. 

(Minn.:    1808.) 

The  business  of  tin-  defi  rpora- 

tion  was  a  failure,  and  was  indefinil 

trther  loss.     It  was  in  debt,  but 
its  plant  was  not  salable  for  money   at  a   fair 
n.      i  in  reupon  the  directoi  >,  with  the  ap- 
proval   of    all    of    the    shareholders    except    the 
(Minn.;  ihii."..!  plaintiff,  in  good  faith,  in   the  I    rea 

Under   Gen.    St.    1894.    fc   -•■  00,    sum.  •  >    [ i.i..  i. ,,.;„. .^  ,. ,. ,„!..,„■«   « 

St.    1878,  c.  34,  5  9,   subd.  3),   providing 


§   20.    Liability  to  corporate    creditors. 


(Gen.   . 

that  any  otlicer,  director,  or  member  of  a  i 
ration  is  liable  for  corporate  debts  when  guilty 
of   any   fraud,  unfaithfulness,   or  dishonesty  in 
the  discharge  of  any  official  duty,  one  who  is  in- 
duced to  become  a  creditor  of  an  insolvent   COr- 
ion  by  the  fraud  of  an   inferior  and    the 
:enee  of  a  superior  officer  of  the  corpora- 
tion, and  was  thereby  defrauded  of  his  claim  or 
a  portion   thereof,  could  sue  the  superior  ..nicer 
pi  c  onally  at  law  for  the  ami  unl   ol   ins  claim, 
ie   of   the   amount    of   his   loss.     First 
Nat.   Bank  v.  Harper.  63  N.  W.  1079,  01  Minn. 
375;    National  New  Haven  Bank  v.  Northwest- 
ern Guaranty  Loan  Co.,  Id. 

§   21.    Duty  as  to  reports. 

lal     (Mich.:    18»4.) 

Under  3  How.  St.  §  41Glbl,  providing 
that,  if  "any"  of  the  directors  of  a  manufac- 
turing corporation  "shall  willfully  neglect  or 
refuse  to  make  the  report  required  by  this  sec- 
tion, they  shall  each  be  liable  for  all  the  debts 
Of  said  corporation  and  subject  to  a  penalty," 
etc.,  only  such  members  of  any  board  of  direct- 
ors us  do  so  willfully  neglect  or  refuse  to  make 
the  report  are  liable  for  the  debts  or  subjeel  to 

n  -unity.— Gennert  v.  Ives  (Mich.)  01  N. 
W.  9. 

102  Mich.  547. 

fb]     (Mich.:    1894.) 

The  failure  by  the  board  of  directors  of 
any  manufacturing  corporation  to  file  a  report 
of  its  financial  condition  with  the  secretary  of 
state,  as  required  by  3  How.  St.   §  41611)1,  is 

I ptively  willful.— Gennert  v.  Ives  (Mich.) 

01  N.  W.  9. 

102  Mich.  547. 

[c]     (Mien.;    1894.) 

In  an  action  against  a  director  of  a  man- 
ufacturing corporation  to  charge  him  with  the 
del  .is  thereof,  under  3  How.  St.  §  41011.1,  for 
willfully  neglecting  to  file  a  report  of  its  condi- 
tion with  the  secretary  of  state,  defendant's 
testimony  was  undisputed  that  he  left  the  man- 
agement of  the  business  to  the  president,  was 
nut  aware  that  a  report  should  be  filed,  did  not 
think  of  his  ..nice  of  director  during  the  time 
the  report  was  due.  and  that  there  was  no  pur- 
pose in  holding  it  bad;  as  far  as  he  was  con- 
cerned. Held,  thai  defendant  was  not  liable.— 
Gennert  v.  Ives  (Mich.)  01  N.  W.  9. 
102  Mich.  547. 
Till     (Mien.;    1897.) 

Pub.  Acts  1885,  No.  232.  §  12,  requiring 
corporations  to  make  annual  reports,  and  mak- 
ing directors,  for  willful  neglect  thereof,  liable 
for  "all  the  debts  of  such  corporation,  and  sub- 


sonable  business  prudence,  exchanged  a  pi 
the  plant  for  pi  d  up  -hares  of  the  capital 
of  another  corporation,  which  was  a  going  con- 
cern. The  article-  of  incorporation  of  the  de- 
fendant company  did  not  authorize  such  ex- 
bu1  the  plaintiff  was  fully  advised  of 
the  transaction  at  the  time,  but  not  before  it 
impleted,  and  he  in  no  way  dissented  or 
objected    to    the    exchange    for    mure    than    two 

In  the  meantime  the  directors  took  no 

to  rescind  the  sale,  but  Sold  the  bab 
Of  the  plant  and  paid  the  debts  ut  the 
corporation.  HeW,  that  plaintiff,  as  such  share- 
holder, could  not  maintain  an  action  to  recover 
from  the  directors  and  the  corporation  his  pro- 
portionate share  of  the  property  so  exchanged.— 
Pinkos  v.  Minneapolis  Linen  Mills  (Minn.)  6i 
N.  \V.  043. 

VI.    CONTRACTS. 

Measure  of  damages  for  breach  of  contract  to 
redeem  stock,  see  "Damages,"  §  22. 

Power  of  railroad  officers  as  to  contracts,  see 
"Railroad  Companies,"  §§  13,  14. 

§   24.    In  general. 

[aj     Oeb.s    IS!)-..) 

The  president  of  a  loan  company,  consent- 
ing that  deeds  be  made  to  him  as  trustee,  dues 
not  thereby  gain  a  right  to  use  such  designation 
to  the  injury  of  his  company,  the  content'- 
beneficiary  in  such  deeds.  —  Tulleys  v.  Keller 
(Neb.)  63  N.  W.  3S8. 
45  Neb.  220. 

[b]  (Neb.:    1S!»(J.)  ' 

The  purchase  of  part  of  the  assets  of  a 
partnership  by  a  corporation  organized  by  the 
members   of   the  partnership     does   not    raise    a 

isive  presumption,  against  the  corpora 
that  by  its  purchase  it  assumed  or  became  liable 
for  the',  debts  of  the  partnership,  notwithstanding 
the  corporation  engaged  in.  and  continui 
carry  on.  the  business  in  which  the  partnership 
had  been  engaged.— Campbell  v.  Farmers'  & 
Merchants'  blank  (Neb.)  OS  N.  W.  344. 

[c]  (Neb.s   189«.) 

A  petition  seeking  to  charge  a  newly-organ- 
ized corporation  for  the  debts  of  a  bank  to 
whose  business  and  property  it   had  sue 

b  did  not  allege  a  contractual  liability,  or 
that  the  corporation  did  not  in  good  faith,  hi 
the  usual  course  of  business,  pur.  base  and  i  ay 
for  the  rights  and  property  of  the  bank,  but 
showed  merely  that  the  corporation,  by  some 
undisclosed  means,  acquired  the  at  -  its,  busi- 
ness, and  good  will  of  the  bank,  and  that  the 
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bank's  business  was  at  one  time  conducted  in 
the  room  occupied  by  the  corporation,  and  by 
men  who  had  been  officers  and  stockholders  of 
the  bank,  and  who  became  stockholders  and  offi- 
cers of  the  corporation,  was  insufficient. — Aus- 
i.n  v.  Tecumseh  Nat.  Bank  (Neb.)  OS  N.  W. 
628. 

[il]     (S.  D.;   1895.) 

A  corporation,  as  such,  is  without  pow- 
er to  create  a  debt  by  borrowing  money  with 
which  to  purchase  its  own  stock. — Adams  & 
Westlake  Co.  v.  Deyette  (S.  D.)  65  N.  W.  471. 

§   25.    Delivery. 

(S.  D.i    1895.) 

An  unconditional  delivery,  at  the  principal 
office  of  the  corporation,  of  notes  and  a  collateral 
mortgage,  to  its  president,  acting  for  the  corpo- 
ration named  therein  as  payee  and  mortgagee, 
constitutes  a  delivery  to  the  corporation,  and  not 
to  a  third  person  in  escrow. — Merrill  v.  Hurley 
(S.  D.)  62  N.  W.  958. 
6  S.  D.  592. 

§   26.    Name  of  corporation. 
(Wis.;   1S!>5.) 

An  assignment  by  a  corporation  under  a 
new  name  which  it  had  adopted  by  a  resolution 
which  it  failed  to  record,  as  required  by  Rev. 
St.  §  1774,  is  valid  as  against  attaching  credit- 
ors. —  Woodrough  &  Hanchett  Co.  v.  Witte 
62  N.  W.  51S,  89  Wis.  537. 

§  27.   Use  of  seal. 

£a]     (Mich.;   1895.) 

Pub.  Acts  1S93,  No.  162,  providing  that 
corporations  "may  have  a  common  seal."  does  not 
require  a  corporate  seal;  and  an  appeal  bond  ex- 
ecuted by  a  corporation,  with  the  usual  scroll,  is 
sufficient. — Sarmiento  v.  Davis  Boat  &  Oar  Co. 
(Mich.)  63  N.  W.  205. 
105  Mich.  300. 
[1>]     (Minn.;    189B.) 

The  presence  of  a  corporate  seal  on  a 
deed  of  assignment  executed  by  a  corporation 
raises  the  presumption  that  it  was  affixed  by  the 
proper  authority. — Yanish  v.  Pioneer  Fuel  Co. 
(Minn.)  66  N.  W.  19S. 
64  Minn.  175. 

[c]  (Neb.;    1895.) 

Since  corporations  have,  as  an  incident 
to  their  general  powers,  authority  to  adopt  and 
use  a  common  seal,  bonds  issued  by  an  irrigation 
district,  under  Act  March  26,  1895,  were  not 
invalid  for  the  reason  that,  while  they  are  re- 
quired by  the  act  to  be  attested  by  a  seal,  the 
act  makes  no  provision  for  a  seal  for  such  dis- 
tricts.— Board  of  Directors  of  Alfalfa  Irriga- 
tion Dist.  v.  Collins,  64  N.  W.  1086,  46  Neb.  411. 

[d]  (Wis.;   1896.) 

The  seal  of  a  corp  ration  is  not  essential 
to  the   validity  of  a   power  of  attorney  to  con- 
fess judgment   against   a   corporation. — Ford   v. 
Hill  (Wis.)  66  N.  W.  115. 
92  Wis.  188. 

§  28.    Contracts    before   incorporation   or 
organization, 
la]     (Iowa:    1895.) 

On  a  showing  that,  after  an  ineffective 
attempt  to  incorporate,  the  de  facto  organiza- 
tion purchased  of  plaintiff  certain  merchandise, 
for  the  purchase  price  of  which  plaintiff  was 
finally  compelled  to  bring  suit,  and  that  subse- 
quently new  articles  were  taken  out  in  the 
same  name,  and  the  organization  of  a  de  jure 
corporation  effected,  it  will  be  presumed  that 
plaintiff's  judgment  was  obtained  against  the 
de  jure  organization. — Calumet  Paper  Co.  v. 
Stotts  Inv.  Co.  (Iowa)  64  N.  W.  782. 
lb]     (Xeb.;    1895.  > 

Where  the  members  of  an  insolvent 
partnership  incorporated  and  transferred  the 
assets  and  business  of  the  firm  to  the  cor- 
poration, and  the  corporation  continued  the  bus- 
iness,  the   corporation,   in   the   absence  of  evi- 


dence to  the  contrary,  assumed  the  partnership 
debts.— Reed  Bros.  Co.  v.  First  Nat.  Bank 
64  N.  W.  701,  46  Xeb.  16S. 

[c]  (Neb.:    1896.) 

A  corporation  is  not  liable  on  a  contract 
of  its  subscribers,  made  by  them  as  such,  and 
by  which  they  bound  themselves  personally, 
for  the  erection  of  a  plant  which  they  pro- 
posed to  operate  after  incorporation.-  Davis 
v.  Ravenna  Creamery  Co.  (Neb.)  67  N.  W.  436. 
4S  Neb.  471. 

[d]  (Wis.:    189.-..) 

The  fact  that  a  managing  officer  of  a 
corporation  was  personally  a  party  to  a  con- 
tract made  before  its  organization  does  not  pre- 
clude him  from  transferring  such  contract  to 
the  corporation,  and  ratifying  it  in  its  behalf 
after  organization. — Pratt  v.  Oshkosh  Match 
Co..  62  N.  W.  S4,  89  Wis.  406. 

!<-|     (Wis.;    1895.) 

A  contract  made  by  a  promoter  is  bind- 
ing on  the  corporation,  if  adopted  by  it  after  its 
organization.  —  Pratt  v.  Oshkosh  Match  Co. 
62  N.  W.  84,  S9  Wis.  406. 

[f]  (Wis.;    1895.) 

Aii  agent  of  a  corporation  may  ratify  in 
its  behalf  a  contract  made  by  him  while  acting 
as  promoter,  if  the  contract  is  within  the  scope 
of  the  corporate  powers. — Pratt  v.  Oshkosh 
Match  Co.,  62  N.  W.  84,  89  Wis.  406. 

[g]  (Wis.:    1897.) 

After  the  articles  of  organization  of  a  cor- 
poration were  filed  for  record  under  the  statute, 
but  before  the  subscribers  to  its  stock  met  to 
organize,  the  signers  of  the  articles  could  con- 
tract for  the  purchase  of  material  for  the  use 
of  such  corporation  in  conducting  its  business. 
—Badger  Paper  Co.  v.  Rose  (Wis.)  70  N.  W. 
302. 

[b]     (Wis.;    1897.) 

Even  if  such  contract  became  that  of  the 
corporation  by  ratification  after  the  subscrib- 
ers met  and  organized,  the  ratification  related 
back  to  the  date  of  the  contract. — Badger  Pa- 
per Co.  v.  Rose  (Wis.)  70  N.  W.  302. 

§   29.    Ultra  vires. 

[a]  (Iowa;    189(i.) 

Bonds  issued  in  excess  of  the  limit  of  in- 
debtedness fixed  by  the  articles  of  incorporation 
are  valid  to  the  extent  of  the  consideration  re- 
ceived for  them. — Peatman  v.  Centerville  Light, 
Heat  &  Power  Co.  (Iowa)  69  N.  W.  541. 

[b]  (Minn.)    1895.) 

One  dealing  with  a  corporation  is  charge- 
able with  notice  of  its  corporate  powers,  as  dis- 
closed by  iis  charter;  and  where  a  corporate 
officer  borrowed  money  in  the  corporate  name, 
and  embezzled  the  same  so  that  the  corporation 
received  no  benefit  therefrom,  the  lender  can 
recover  of  the  corporation  only  to  the  amount 
that  the  corporation  could,  by  its  charter,  cre- 
ate indebtedness.— Kraniger  v.  People's  Bldg. 
Soc.  (Minn.)  61  N.  W.  904. 
60  Minn.  94. 

[c]  (Minn.:    189C.) 

Debts  contracted  in  excess  of  the  limit 
provided  by  the  corporation's  charter  are  valid 
up  to  the  limit,  and  invalid  only  as  to  the  ex- 
cess.— Oswald  v.  Minneapolis  Times  Co.  (Minn.) 
68  N.  W.  15. 

[d]  (Neb.:    1894.) 

The  right  of  a  corporation  to  hold  title 
to  land,  or  to  purchase  and  hold  a  tax  lien 
thereon,  can  only  be  attacked  in  a  direct  pro- 
ceeding for  the  purpose,  as  such  purchase  and 
holding  are  not  void,  but  only  voidab'e. — Watts 
v.  Gautt,  61  N.  W.  104,  42  Neb.  S69. 

[e]  (Neb.;    1895.) 

A  mortgage  given  to  a  bank  could  nut  lie 
attacked  by  a  third  person  on  the  ground  that 
it  was  ultra  vires  of  the  bank  to  take  such  se- 
curity, or  that  the  loan  made  by  the  hank,  whii  1: 
the    mortgage   secured,    was    more    than    In    per 


379    (§  29) 


OOUPORATIONS,  VI. 


..■lit,  of  tl"-  bank's  capital.    Smith  v.  First  Nat 
Bank  (Neb.)  63  n.  W.  796 

-..I,,   lit. 
I  n     (Neb.i    ivHi.i 
A  corp  ration  it  I! 

!        | 

I   the  premium,    though   it 
.  power  to 

I   aa  i"  the  validity 

:ini*.  in  regard   to  that 

18  N.  W.   I 

[cl     (WU.I    is:it.i 

The  defendant  in  an  action   for  d 
i  ...i  by  reason  of  an  alleged  co 

.....  i..  .  s  ...i  others,  v 
.  i.  cannot  object   that   thi 
of  such   claims   by    the  i 

John  V.  Harwell  Oo.  v.  Wolf  (Wis.) 
W.  -s.i. 

al  banks,  see  "Banks  and  Bank- 
-11. 

§   30.    Authority  of  officers  and  agents, 
[a]     (Iowai    lsixi.) 

\   written  contract  for  the  sale  ol 
.  hine,  containing  a  warranty,  also  providi 
"no  "i"'  hi  s  any  authority  to  add   i".  abridge, 
this  warranty  in  any  manner."    Held, 

provision,  if  literally  i rued,  would 

be  unr  asonal  le  and   void,  not   permitting 

ties  by  mutual  consent  to  change  or  waive 
;nn  of  its  conditions,  but  that,  under  a  reason- 

onstruction.  the  seller  being  a  corpo 
which   could   act   only  through    its   officers   and 
at  ,\ho  had  authority  to  make  the 
contract,  sell  and  start  the  machine,  see  that  it 

.1  properly,  and,  if  not.  to  receive  i 
and  return  the 'buyer's  notes,  would  also  have 
authority  to  waive  its  formal  provisions  and 
to  a  rescission  of  the  sale. — Peterson  v. 
Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co. 
tlowai  66  N  W.  96. 
Ill  I     (Minn.:    1896.) 

P  .  president  of  a  railroad  corporation  has 
no  implied  authority  to  agree  with  a  subcontract- 
or, on  the  default  of  the  contractor  for  the  con- 
struction of  a   branch  of  the   road,   that,   if  the 

subcontractor  will  complete  his  contract,  tl r- 

poration  will  reimburse  him  for  the  difference 
between  what  the  work  costs  him  and  his  con- 
tra, t  price.— Grant  v.  Dulnth,  M.  &  N.  Ry.  Co. 
(Minn.)  69  N.  W.  23. 

[cl     (Neb.:   1805.) 

A  railroad  company  delivered  to  a  con- 
struction company  its  bonds,  which  had  been 
earned  by  the  latter  in  building  certain  lines  of 
road.  Afterwards  the  directors  of  the  construc- 
tion company,  a  majority  of  whom  were  officers 
of  the  railroad  company,  or  controlled  by  it,  vot- 
ed to  sell  said  bonds,  then  worth  their  face,  to 
the  stockholders  of  the  construction  company, 
pro  rata  according  to  the  number  of  share  tie] 
by  each,  at  a  discount  of  10  per  cent.  The  mi- 
nority stockholders  not  being  able  to  pay  for  the 
amounts  thereof  allotted  to  them,  said  bonds 
were,  by  a  subsequent  resolution,  disposed  of  at 
the  same  rate  to  the  directors  interested  in  the 
railroad  company.  No  part  of  the  proceeds  of 
said  bonds  was  returned  to  the  last-named  com- 
pany, nor  did  it  profit  in  any  way  by  the  trans- 
action. Ecli.1,  in  an  action  by  a  minority  stock- 
holder of  the  construction  company  against  the 
railroad  company  for  an  accounting,  that  the 
action  of  the  directors  named  in  disposing  of 
said  bonds  at  a  discount  was  not  within  the 
scope  of  their  authority  as  officers  of  the  last- 
named  corporation,  and  that  said  company  is 
not  liable  for  the  less  thereby  occasioned . — Fitz- 
gerald v.  Fitzgerald  &  Mallory  Const.  Co.  (Neb.) 
02  N.  W.  S99. 

44  Neb.  403. 

[u]      (S.  D.:    18i>7.) 

The  corporate  powers  of  a  corporation  be- 
ing vested  in  its  board  of  directors  by  the  stat- 


iit.    (Comp    i 

.  .  bind  i'  bj  ■ 

Buppl;  .  Co.  (S.  D.)  70  N. 

W.i 

|e  I      (S.  II.:     is;it   I 

i  inc  contracting  v.  ith  I  "t  a  eor- 

m,  acting  i  .'.-able  with 

,i  authority 
to  bind   tie  Manufac- 

turing &  Suppl]    i  ...   v.  Tilford   .Milling  Co.  (S. 
D.)  -.'•  N.  W.  -. 

31.    Presumption. 

la]     <*.  !>.:     l- 

lu  tl.-  '  rarjr, 

it  is  presumed  that  the  m 

and  buy- 
.  uritii  -  ii 
p.  transfer  a  nol  ' ion.— 

Merrill  v.   Iliel.  .,    iS.  U.)  62  X.   W.  I 

6  s.  I>.  592. 

[Il]      (S.   I).;     I  Still.) 

In  th  of  evidi  i  con- 

trary, il..    authority  of  a  managing  agent  of  a 

n  to  execute,  in  tie 
of  his  principal,  a   release   and   discharge 
chattel  mortgage,  will  be  presumed.— Hilton  v 
Advance  i  ..  (S.  L>.i  00  N.  \V.  816. 

§  32.   Contracts  of  employment. 

[ul     (Mien.)    18JM.) 

Whi  re  a  I  ay    paid   money 

:i,i    i..  a   .■ ra  t  of  settlement    with   an 

employe  for   injuries,   it  is  pr..p.-r   to  permit  a 
jury  b>  find  that   the  officers  who  road.-  the  set 
..I  authority  at  the  same  tine-  p. 
..   him  in  the  future  alary. 

—  Brighton  v.    Lake   SI, ore  &   M.   S.    Ry.   Co. 
(Mich.)   01    X.   W.   550. 
Li  :;  Mich.   120. 

[b]     (Mien.  |    1.880.) 

The  authority  of  the  superintendent  and 
general  manager  of  an  electric  light  corpora- 
tion, who  is  also  a  director,  to  bind  the  com- 
pany by  employing  a  nurse  for  a  person  injur,  d 
in  its  service,  is  a  question  for  the  jury.— 
Bodges  v.  Detroit  Electric  Light  &  Power  Co. 
i  Mich.]  07   X.   W.  504. 


§   33. 


—   Borrowing  money   and   giving 
notes. 


[n]     (lovra;    18tMJ.) 

By-laws  requiring  the  president  to  sign  al) 
corporate  contracts,  and  the  secretary  to  issue 
and  countersign  all  orders  on  the  treasury,  do 
not  require  the  secretary  to  sign  a  note  made 
by  ilie  corporation,  and  signed  by  the  president. 
—Peatman  v.  Centerville  Light,  Heat  &  Power 
Co.  (Iowa)  09  N.  W.  541. 

[b]     (Minn.;    18U5.) 

Where  th,-  secretary  of  a  corporation 
had  for  years  managed  the  corporate  bus 
borrowed  money  in  its  name,  executed  and  is- 
sued notes  previously  signed  in  blauk  by  the 
president,  and  paid  them  with  corporate  drafts 
on  the  treasurer,  it  justifies  the  jury  in  find- 
ing  that  the  secretary  had  authority  to  borrow 
money  for  the  corporation,  and  execute  notes 
therefor  in  its  name.  —  Kraniger  v.  People's 
Bldg.  Soc.  (Minn.)  01  N.  W.  904. 
00  Minn.  94. 

[C]      (Minn.:    1895.) 

A  president  and  general  manager  of  a 
corporation,  having  full  control  of  the  manage- 
ment of  its  business,  and  authority  to  handle 
and  disburse  its  funds,  has  implied  authority  to 
borrow  or  provide  funds  with  which  to  pay  debts 
of  the  corporation  maturing  in  the  due  course 
of  business,  without  express  authorization  by 
the  by-laws  or  by  resolution  of  directors. —  Rose- 
mond  v.  Northwestern  Autographic  Register  Co. 
I  Minn. I  04  X.  \V.  '.i'J5. 
01'  Minn.  374. 
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[dj     (Minn.:    18!>7.) 

A  bona  fide  purchaser  for  value  of  accom- 
modation paper  of  a  corporation  which  has  gen- 
eral power  to  deal  in  mercantile  paper  in  the 
course  of  its  business,  made  by  an  officer  hav- 
ing apparent  power  to  issue  it,  may  recover 
thereon. — In  re  Jacoby-Mickolas  Co.  (Minn.)  70 
N.  W.  10S5;  American  Trust  &;  Savings  Bank 
v.  Gluck,  Id. 

£e]     (».  p.i    1895.) 

A  resolution  of  the  directors  of  a  corpo- 
ration indebted  to  its  seer  tary  and  treasurer, 
whereby  notes  payable  to  the  corporation  were 
delivered  to  said  officer  to  secure  his  claim,  did 
nut  authorize  the  officer  to  indorse  the  papers  in 
the  Dame  of  the  corporation  for  his  individual 
use. — Security  Bank  v.  Kingsland  (N.  D.)  65  N. 
W.  697. 

5  N.  D.  263. 

§  34.    Authority     to     execute     mort- 
gage. 

[n]     (Mich.;    1895.) 

A  chattel  mortgage  executed  by  the  presi- 
dent and  secretary  of  an  insolvent  corporation, 
with  the  knowledge  and  consent  of  all  the  stock- 
holders, is  valid.  —  Kalamazoo  Spring  &  Axle 
Co.  v.  Winans,  Pratt  &  Co.  (Mich.)  64  N.  W. 
23. 
[b]     (Neb.;   1895.) 

Where  a  mortgage  of  a  corporation  con- 
tained a  copy  of  resolutions  adopted  by  the  di- 
rectors, showing  authority  for  the  making  of 
such  mortgage,  no  further  proof  is  necessary 
to  a  prima  facie  showing  of  authorization  by  the 
directors. — Havden  v.  Lincoln  City  Electric  Ry. 
Co..  02  N.  W.  73,  43  Neb.  680. 

|   35.    Execution,  of   appeal  bond. 

(Mich.;   1895.) 

One  who  has  the  general  management  of 
the  affairs  of  a  corporation  is  authorized  to  ex- 
ecute an  appeal  bond  for  it. — Sarmiento  v.  Da- 
vis Boat  &  Oar  Co.  (Mich.)  63  N.  W.  205. 

105  Mich.  300. 


36. 


Ratification. 


[a]  (Iowa;    18!>5.) 

The  possession  by  a  corporation  of  a 
written  contract  signed  by  its  secretary,  and 
the  payment  of  money  thereunder  by  such  cor- 
poration, is  a  ratification  of  the  contract.  — 
Wright  v.  Farmers'  Mut.  Live-Stock  Ins.  Ass'n 
(Iowa)  05  N.  W.  308. 

[b]  (Iowa;    1897.) 

The  ratification  of  an  unauthorized  pur- 
chase in  behalf  of  a  corporation  is  not  affect- 
ed by  the  corporation's  subsequently  seeking  to 
avoid  a  liability  resulting  from  the  ratification, 
on  the  ground  that  such  a  purchase  is  ultra 
viivs.— White  v.  G.  W.  Marquardt  &  Son 
(Iowa)  70  i\.  W.  193. 

[c]  (MicU.;    189U.) 

Where  a  corporation  obtains  and  keeps 
the  proceeds  of  an  unauthorized  contract  made 
by  one  of  its  officers,  it  is  estopped  to  repudiate 
the  contract. — Clement.  Bane  &  Co.  v.  Michigan 
Clothing  Co.  (Mich.)  68  X.  W.  224. 

[d]  (Neb.:    1S9«.) 

A  note  executed  by  stockholders  of  a  cor- 
poration in  the  corporate  name,  without  au- 
thority of  the  directors,  becomes  a  corporate 
liability,  if  ratified  by  the  corporation  by  per- 
mitting judgment  to  go  against  it  on  the  note. — 
Nebraska  Xat.  Bank  v.  Ferguson  (Xeb.)  6S  N. 
\V.  370. 
[el     (Neb.;   1896.) 

Absence  of  evidence  of  authorization  by 
the  directors  of  the  making  by  a  corporation 
of  the  contract  under  which  defendant  claimed, 
or  of  power  delegated  to  the  president,  who  ex- 
ecuted the  contract  in  behalf  of  the  corporation, 
to  execute  the  same,  did  not  preclude  a  recov- 
ery on  the  contract  against  the  corporation, 
where  it  did  not  appear  that  the  corporation 
was   one   having  a   seal,   and    the  contract   was 


not  required  to  be  sealed,  and  the  services  to 
be  performed  under  the  contract  were  suitable 
in  the  business  in  which  the  corporation  was  en- 
gaged,  and  the  corporation  permitted  work  to 
be  done  thereunder  for  several  months,  when 
it  notified  the  contractor  to  quit  in  accordance 
with  the  contract,  and  on  the  trial  claimed  re- 
lief under  the  contract.— Omaha  Consol.  Vine- 
gar Co.  v.  Burns  (Xeb.)  68  X.  W.  492. 

Ratification  of  contract  made  before  organiza- 
tion, see  ante,  §  28. 

§   37.    Officer  acting  for  both  parties. 

(Neb.:   1895.) 

Persons  who  are  directors  of  two  corpora- 
tions have  no  implied  authority  to  bind  either  by 
contracts  with  respect  to  subjects  in  which  their 
interests  are  adverse;  and  all  such  agreements, 
unless  subsequently  ratified,  may  be  avoided  at 
the  suit  of  nonconsenting  stockholders.— Fitzger- 
ald v.  Fitzgerald  &  Mallory  Const.  Co.  (Xeb.) 
02  X.  W.  899. 

44  Neb.  463. 


VII.    LIABILITY  FOB  TORTS. 

§  38.    False  representations. 

(Minn.;    1894.) 

Where  the  president  of  a  bank  purchased 
increase  capital  stock  by  the  use  of  funds  of  a 
city  of  which  he  was  treasurer,  the  bauk  is  not 
responsible  for  his  false  representations  to  a 
third  person  purchasing  the  stock  of  him. — 
Dunn  v.  State  Rank  (Minn.)  61  N.  W.  27. 
59  Minn.  221. 


VIII.    ACTIONS. 

Bv  or  against  foreign  corporation,   see   post,   §§ 

106.  1(17. 
By    stockholders    in    behalf    of    corporation,    see 

post,  §  68. 
On  subscription  to  stock,  see  post,  §§  52,  53. 
To  compel  delivery  of  stock,  see  post,  §  45. 
To  dissolve  or  to  forfeit  franchise,   see  post,  §§ 

101-103. 
Service   of   process,    see    "Writs   and    Notice   of 

Suits,"  §§  3-14. 

§   39.    After  surrender  of  charter. 

(Win.:    1895.) 

A  corporation  which  has  surrendered  its 
charter  cannot  be  sued. — Combes  v.  Milwaukee 
&  M.  R.  Co.,  62  N.  W.  S9,  S9  Wis.  297. 

§   40.    Suggestion      of      dissolution — 'Who 
niay  make. 
(Wis.:    1S95.) 

AVheu,  in  a  suit  against  a  corporation, 
one  who  had  been  secretary  thereof  intervenes, 
and  shows  that  the  charter  has  been  surren- 
dered, and  accepted  by  the  state,  an  order  au- 
thorizing service  of  summons  on  the  corpora- 
tion, and  the  service  itself,  will  be  set  aside. — 
Combes  v.  Milwaukee  &  M.  R.  Co.  (Wis.)  62 
X.  W.  89,  S9  Wis.  297. 

§41.    Pleading. 

(S.  D.:    1897.) 

Where  plaintiff  alleges  that  it  is  a  corpora- 
tion, its  corporate  existence  is  not  put  in  issue, 
under  Comp.  Laws,  §  2908,  by  defendant's  aver- 
ring "that  he  has  no  knowledge  or  information 
sufficient  to  enable  him  to  form  a  belief"  as  to 
the  truth  of  the  allegation,  "and  therefore  he 
denies  it."— Northwestern  Cordage  Co.  v.  Gal- 
braith  (S.  D.)  70  N.  W.  1048. 


§  42. 


Verification. 


(Neb.:    IMI.'.i 

Cinder  Code   Civ.   Proc.   §  120.   subd.  5, 
providing  that  the  verification  of  a  pleading  for 

a  corporation  "may  be  male  by  the  attorney,  or 


(S  43) 


COIU'OKATIO.Vn  \  III.,  IX.  1. 


(§  47)     3*4 


any    Officer    or    a  in    whom    ;i     -n. 

a    may 
i    In,'., 
bis    right    to    accept    service   of 
summons    for    thi  I 

it    .\    Power   Co.    v.   German   .Nat. 
(Neb.)  63  v  w   374. 
i..  Neb.  l  it. 

§  43.    Burden    of   proving    corporate    ex- 
istence. 
(Neb.  |    1897.) 

The   plaintiff  sued  as  a  corporation.    The 
in   I  denic  1 

its  <  istence.    Held,  that   tin-  answer 

cast    upon   the   plaintiff  the   burden   of   proving 
such  ■  Davis  v.  Nebraska  Nat.  Ban] 

(Neb.)  To  N.  W.  963. 


IX.    STOCK. 

Liability  of  subscribers  to  creditors,  see  post,  §j 

?•".,   71. 
Powei    of  corporation  to  purchase  stock  in  other 
inies,  sec  ante,  §  4. 

□  of  certificates,  see  "Trover  and  Con- 
■ 
ing  certificates  of  stock  in  foreign  com- 
pany, see  "Garnishment,"  S  4. 
In  bank,  sit  "Banks  ami  Banking,"  §  1. 
Taxation,  see  "Taxation,     §  11. 


1.  IN  GENERAL. 

§   44.    Contract  of  subscription, 
[a]      I  Minn.;    ls!ir..| 

Subscribers  who  had  paid  for  their  stock 
in  order  to  induce  subscribers  who  had  repudi- 
ated their  subscriptions  to  take  the  stock  sub- 
fa  1  for.  agreed  with  one  of  the  latter,  with- 
out the  knowledge  of  the  others,  that  if  he 
would  take  the  stock  subscribed  for  by  him  they 
would  take  the  stock  and  give  him  a  note  for 
th.'  price  thereof.  Held,  that  the  agreement 
was  not  in  fraud  of  the  other  repudiating  sub- 
scribers, and  the  nott  given  such  subscriber 
was,  hence,  valid—  Traphagen  v.  Sager  (Minn.) 
«5  N.  W.  633. 

63  Minn.  317. 
£bl     (Neb.;    1S!)5.) 

Defendant  signed  an  instrument  in  writ- 
ing reciting:  "For  value  received,  we,  the  un- 
dersigned subscribers,  hereby  bind  ourselves  to 
purchase  the  number  of  shares  of  stock  set  op- 
posite our  respective  names  in  the  L.  S.  M.  Co., 
at  fifty  dollars  per  share;  one-fourth  of  the 
amount  so  subscribed  *  *  *  to  be  paid  when 
the  foundation  of  the  building  is  laid,  one-fourth 
when  the  building  is  under  roof,  and  the  balance 
on  call  of  the  directors."  llthl,  that  defendant 
did  not  become  a  purchaser  of  stock,  but  merely 
a  subscriber  to  the  capital  stock.— Lincoln  Shoe 
Manufg  Co.  v.  Sheldon  (Neb.)  62  N.  W.  480. 
44  Neb.  279. 

[e]      (S.  D.;    1S07.) 

The  condition  of  a  stock  subscription  con- 
tract that  500  shares  should  be  taken  "under 
the  terms  hereof"  is  not  performed  by  the  tak- 
ing of  subscriptions  aggregating  500  shares, 
some  of  which  were  under  different  terms  — 
Johnson  v.  Schar  (S.  D.)  70  N.  W.  SOS. 

[d]      (S.  D.s    1S97.) 

The  condition  is  not,  as  a  matter  of  law 
waived  by  paying  part  of  the  subscription  and 
giving  a  note  for  the  balance,  without  knowl- 
edge that  the  full  amount  had  not  been  sub- 
scribed. — Johnson  v.  Schar  (S.  D.)  70  N.  W. 
S3S. 

§   45.    Issuance  and  delivery, 
[a]     (Minn.;    is:«;.i 

On  the  refusal  of  a  corporation  to  issue 
a  certificate  for  stock  to  one  entitled  thereto, 
the  person  so  entitled  may  recover  the  value  of 


Home    Savings   &   Loan 
W.  346. 

I  ■  >  I     (Mlnn.j    l*t>7.> 

'  (894        1415,  providing  that  <orpo- 

than  the 

:  I,"  I 

'Old    B  D  iveen   the  ||,;,i, 

for   each    share    paid,    a   cert 

ill    be   given.— Hogcrs    v.    I 
(Minn.)  69  N.  \\ .  894. 

I«l     fWia.i     1805.) 

A  stockholder's  right  of  action  to  compel 
delivery  of  his  stoi !    doe*  •  till  it  de- 

1  .i   en   Kay  & 
M.  Canal  I  ...  (Wis.)  64  N.  U\ 
•."i   Wis.  442. 

[dj      !\\In.:     IS!).-.., 

In  an  action  to  compel  a  corporation  to 
deliver  shan    i        ock,  the  directors,  though  not 

parties.— Wells  v.   I 
Bay  &  M.  Canal  Co.  (Wis.)  64  N.  \V.  69 

90  Wis.  112. 

§   46.    Increase  of  capital  stock, 
[al     rftllob.;    isiiii.i 

An  incorporated  chamber  of  commerce 
may  amend  its  articles  of  association,  increasing 
its  capital  siock,  by  hling  the  amend. 
with  the  secretary  of  state,  as  provided  for  b\ 
How.  Ann.  St.  §  4866— Detroit  chamber  of 
Commerce  v.  Secretary  of  State  (Mich.)  07  N. 

[b]  ralich.t  18S«.) 

A  chamber  of  commerce  incorpo 
under  Pub.  Acts  1863,  No.  166,  and  antho 
to  take  and  hohl  property  not  to  exceed 

tain  amount,  which  was  increased  by  Act  1893, 
is  authorized  to  increase  its  capital  stock  and 
issue  certificates  of  stock.— Detroit  Chamber  of 
Commerce  v.  Secretary  of  Stale  (Mich.)  67  N 
W.  897. 

[c]  (Midi.;    1886.) 

A  going  corporation,  authorized  to  incr. 
its  capital  stock,  may,  in  order  to  raise  money, 
made  necessary  by  its  financial  embarrassment, 
as  an  inducement  to  persons  to  purchase  its 
mortgage  bonds  at  their  face  value,  give  bonus 
stock  with  the  bonds,  without  affecting  the  va- 
lidity  of  the  bonds  as  against  existing  or  subse- 
quent creditors  of  the  corporation.— Dummer  v. 
Smedley  (Mich.)  08  N.  W.  260. 

[d]  (Minn.;    1N!>7.( 

Gen.  St.  1S'J4,  §  249S,  provides  that  no  in- 
crease of  stock  by  a  corporation  shall  be  valid 
"until  the  whole  amount  of  the  increase  pro- 
posed is  paid  in."  A  bank,  under  authority  of 
its  charter,  increased  its  capital  stock,  part  of 
the  new  stock  being  purchased  by  the  presi- 
dent with  misappropriated  city  funds,  of  which 
he  was  custodian,  and  transferred  to  third  par- 
ties. Edil,  that  the  issue  was  voidable  only, 
and  not  void. — Olson  v.  State  Bank  (Minn.)  69 
N.  W.  904. 

§  47.    Payment  for. 
[a]     (Wis.;    1S95.) 

Stock  of  a  corporation  will  be  held  fall 
paid  where  the  statute  under  which  it  was  in- 
corporated provided  that  the  purchasers  of  cer- 
tain property  might  become  a  corporation  by 
filing  a  certificate  declaring  the  amount  of  it's 
capital  stock  and  the  number  of  shares  into 
which  it  should  be  divided,  and  the  corporators 
executed  a  certificate  stating  their  respective 
contributions  to  the  purchase  of  the  property 
conveyed  to  the  corporation,  the  amount  of  the 
capital  stock,  and  the  number  of  shares,  and 
the  number  of  shuies  to  which  each  was  en- 
titled, which  was  that  proportion  of  all 
shares  which  his  contribution  bore  to  the  entire 
contribution,  and  there  was  no  intimation  there 
or  elsewhere  that  more  was  to  be  paid  on  them. 
Wells  v.  Green  Bay  &  M.  Canal  Co.  (Wis.)  64 
N.  W.  69. 

90  Wis.  442. 


365     (§  47) 
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|1>]     (Wis.:   1895.) 

As  between  a  corporation  and  its  stock- 
holders, it  cannot  be  claimed  that  the  property 
which  they  conveyed  to  it  was  not  sufficient 
consideration  for  issue  of  the  stock. — Wells  v. 

Bay  &  M.  Canal  Go.  (Wis.)  64  N.  W.  G9. 
90  Wis.  442. 

Effect   of   payment   on    liability    for   debts   of 
corporation,  see  post,  §  78. 

§  48.    Lien    of    corporation — Priorities. 

[Ill      (loin;    1S9B.) 

Code,  §  1059,  subd.  7.  authorizes  corpora- 
tions to  establish  by-laws,  and  make  all  neces- 
sary regulations.  Section  1076  provides  that  a 
copy  of  the  by-laws,  with  the  names  of  the  of- 
Bi  ers  attached,  must  be  posted  in  the  principal 
places  of  business.  Section  1078  provides  that 
the  transfer  of  shares  is  not  valid,  except  as  be- 
tween the  parties  thereto,  until  it  is  regularly 
entered  on  the  books  of  the  company.  Held, 
that  where  an  officer  of  a  bank  and  holder  of  a 
certificate  of  stock  which  recited  that  it  was 
"subject  to  its  by-laws  and  articles  of  incorpora- 
linn,"  and  that  it  was  transferable  only  on  the 
books  of  the  bank,  transferred  such  stock  by 
assignment  only,  when  he  was  indebted  to  the 
bank,  and  before  the  bank  had  posted  any  copy 
of  its  by-laws,  and  the  transferee  had  no  actual 
knowledge  of  a  by-law  providing  that  the  bank 
should  have  a  lien  on  all  stock  as  security  for 
any  indebtedness  to  the  bank,  such  transferee 
took  the  stock  free  of  any  lien  for  the  indebted- 
ness of  the  stockholder. — Des  Moines  Nat.  Bank 
v.  Warren  County  Bank  (Iowa)  06  N.  W.  154. 

[b]     (Iowa;   1S9«.) 

Where  the  holder  of  stock  assigned  the 
same  to  defendant  as  collateral,  the  corpora- 
tion being  notified  thereof,  but  no  actual  trans- 
fer being  made  on  the  corporation  books,  and 
afterwards  the  stock  was  assigned  to  the  corpo- 
ration as  security  for  the  registered  holders'  in- 
debtedness, the  corporation  having  had  actual 
notice  of  the  transfer  to  defendant  cannot  main- 
tain a  superior  claim  to  the  stock,  on  the  ground 
that  no  transfer  was  formally  made  on  the 
hooks  as  required  by  a  by-law  providing  that  no 
transfer  shall  be  valid  unless  so  made. — Des 
Moines  Loan  &  Trust  Co.  v.  Des  Moines  Nat. 
Bank  (Iowa)  66  N.  W.  914. 

[e]     (Iowa;   1890.) 

In  an  action  by  a  corporation  to  enforce 
a  lien  on  shares  of  its  capital  stock  under  a  by- 
law providing  that  no  transfer  of  stock  should 
be  made  when  the  registered  holder  is  indebted 
tn  the  company,  defendant  testified  that  he  told 
officers  of  the  plaintiff  company  that  he  was 
about  to  make  a  loan  on  certain  stock,  and  ask- 
ed information  as  to  its  value,  and  that  no  claim 
of  lien  was  then  made.  Plaintiff's  officers  tes- 
tified that  they  had  no  recollection  of  any  such 
disclosure.  The  holder  of  the  stock  testified  that 
he  told  an  officer  of  plaintiff  that  he  was  about 
to  pledge  the  stock,  and  that  no  lien  was  as- 
serted at  that  time.  The  stock  so  transferred 
was  presented  to  plaintiff  as  notice  of  the  trans- 
fer, and  an  indorsement  made  on  the  stubs  in 
the  stock  book  stating  that  the  stock  was  held 
by  defendant  as  collateral.  Hrld,  that  plain- 
tiff was  estopped  from  now  claiming  any  lien  un- 
der the  bv-law. — Des  Moines  Loan  &  Trust  Co. 
v.  Des  Moines  Nat.  Bank  (Iowa)  66  N.  W.  914. 

|<l]      I  II  i  11  ■..;    1897.) 

A  corporation  knowing  of  the  transfer  of 
stock,  though  it  is  not  made  on  the  books,  can- 
not claim  a  lien  on  the  stock  for  a  subsequent 
indebtedness  of  the  transferror  to  the  corpora- 
tion.—Prince  Inv.  Co.  v.  St.  Paul  &  S.  C.  Land 
Co.  (Minn.)  70  N.  W.  1079. 

Lien  of  bank  on  stock,  see  "Banks  and  Bank- 
ing," §  1. 

§  49.   Right  to  new  certificate — Indemnity. 
(Minn.:    1894.) 

Where  plaintiff's  certificate  of  corporate 
stock   has  been   lost   more  than   12  years,  Uur- 
4  N.W.DIG— 13 


ing  which  time  no  other  claimant  for  the  stock 
or  the  dividends  on  it  has  appeared,  held,  that 
plaintiff  is  entitled  to  a  new  certificate  without 
giving  the  bond  of  indemnity  demanded  by  de- 
fendant.— Guilford  v.  Western  Union  Tel.  Co. 
(Minn.)  61  N.W.  324. 
59  Minn.  332. 
Compelling  issuance  by  foreign  corporation,  see 
post,  §  107. 

§   50.    Assessments. 

[a]  (Wis.;    1895.) 

Directors  cannot  make  valid  calls  or  as- 
sessments on  the  common  stock  of  a  corporation, 
where  the  statute  under  which  it  was  incorpo- 
rated gave  no  authority  to  raise  any  capital 
other  than  that  originally  bought  and  contrib- 
uted by  the  corporators,  except  by  preferred  or 
special  stock,  and  no  such  special  authority  was 
given  by  the  stockholders,  either  in  the  certifi- 
cate of  incorporation,  by  means  of  which  the 
statute  authorized  them  to  incorporate,  or  other- 
wise.— Wells  v.  Green  Bay  &  M.  Canal  Co. 
(Wis.)  04  N.  W.  69. 
90  Wis.  442. 

[b]  (Wis.;    189(5.) 

Under  Rev.  St.  §  1754,  providing  that,  un- 
less otherwise  expressly  provided  by  law  or  the 
articles  of  organization,  the  directors  of  any  cor- 
poration may  call  in  the  subscriptions  to  the  capi- 
tal stock  by  installments  by  giving  such  notice 
thereof  as  the  by-laws  shall  prescribe,  to  render 
a  call  for  an  installment  of  stock  enforceable,  in 
the  absence  of  any  provision  of  law  or  of  the  ar- 
ticles of  association  fixing  the  time  for  its  pay- 
ment, a  notice  to  be  given  must  be  prescribed  by 
a  by-law,  or  resolution  or  regulation  having  the 
effect  of  a  by-law,  as  to  such  call,  uniform  as  to 
all  stockholders. — Germania  Iron  Min.  Co.  v. 
King  (Wis.)  69  N.  W.  181. 
Liability  of  transferee,  see  post,  §  59. 


2.  LIABILITY  ON  SUBSCRIPTION  TO 
STOCK— ENFORCEMENT. 

§  51.    Estoppel  to  deny  validity  of  organ- 
ization. 
(Iowa;    1894.) 

A  subscriber  to  a  corporation's  capital 
stock,  and  promoter  of  the  corporation,  cannot 
set  up  defects  in  the  organization  of  the  corpo- 
ration in  defense  to  an  action  for  the  unpaid 
balance  of  his  subscription. — State  Bank  Build- 
ing Co.  v.  Peirce  (Iowa)  61  N.  W.  42G. 
92  Iowa.  668. 

§   52.    Actions  on  subscriptions, 
[a]     (Neb.:    189.1.) 

It  is  no  defense  to  an  action  on  a  contract 
of  subscription  to  the  capital  stock  of  a  manu- 
facturing corporation,  that  all  the  stock  author- 
ized by  the  articles  of  incorporation  had  not  been 
subscribed. — Lincoln  Shoe  Manuf'g  Co.  v.  Shel- 
don (Neb.)  62  N.  W.  480. 
44  Neb.  279. 
[bl     CWis.:    1896.) 

A  corporation  {creditors  not  being  interest- 
ed) cannot  recover1  on  a  subscription  for  stock, 
where,  after  it  was  made,  the  corporation,  with 
the  consent  of  the  subscriber,  sold  out  its  entire 
authorized  stock,  including  that  subscribed  for 
by  him,  and  received  full  pay  therefor. — Level 
Land  Co.  No.  3  v.  Hayward  (Wis.)  69  N.  W. 
507. 

§   53.    Pleading. 

[a]      (Minn.;    189(».) 

A  complaint  in  an  action  to  enforce  pay- 
ment of  a  subscription  for  stock  which,  though 
it  fails  to  allege  that  all  the  shares  were  sub- 
scribed, avers  that  the  corporation  was  duly  or- 
ganized; that  defendant  paid  the  required  ad- 
mission fee  on  each  share,  and  a  certain  number 
of  monthly  installments  thereon;  and  that  he 
received  and  retained  a  duly-executed  stock  cer- 
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Exposition  Ass'n  v.  Townley  (Neb.)  Ca 
N.  VV.  1002,  16  Neb 

§   54.    Rescission,  cancellation,  or  release. 

In  I     i  tfinn.i    1K!><;.) 

Where  a  person  agreed  to  take  a  oertam 
amount  of  Btook  in  a  eorporatii  ormed, 

paid   for  us  called  by  the  din 
the  shareholders  other  than  Buch  person  imme- 
diately  i imenced   business,  bul    ignored   the 

subscription  for  over  two  years  before  they  put 
the  corporation  in  position  to  demand  payment 
thereof,  the  subscriber  was  released  by  reason 

,;<  [ay.    i  larter.  Rittenberg  &  Hamlin  Co. 
v.  Hazzard  (Minn.)  68  N.  W.  74. 

1 1>  I     (Neb.;    L806.)  „     ,         _   . 

re  mismanagement  oi   tne  attairs 

of  a  corporation  will  not  release  a  stockholder 
Erom   his  obligation   to   pay    for  the  stock  sub- 
scribed for  by  1. im.— Hards  v.   I'latte  Val.  Imp. 
Co.,  6a  N.  W.  781,46  Neb.  709. 
[«•]    (Neb. i  1896.) 

Tin-  plaintiff,  a  subscriber  tn  the  stack  of 
ii  foreign  building  and  loan  association,  sued  to 
per  money   paid   for  such  stock,   alleging  a 
rescission  of  his  contract  of  subscription  on  ac- 
count of  the  false  and  fraudulent  representations 
of  the  defendant's  agent.     Held,  in  the  absence 
idence   to   the  contrary,  that  said  stock   is 
presurm  I  to  be  of  some  value,  and  its  surrender 
a  ,    ■   •  i,  ,,,  jn-,. cedent  to  the  right  to  rescind. — 
i.:     .'     Loan   Ass'n   v.   Cameron   (Neb.)   66 
N.  W.  1109. 
|,11     Web.!    1S9G.)  . 

Breach  of  a  covenant  of  a  foreign  build- 
ing and  loan  association  to  maintain  at  the 
home  of  a  stockholder  a  local  board  of  direct- 
ors would  not  entitle  the  stockholder  to  res- 
cind his  subscription,  since  the  stipulation  was 
collateral  to  the  main  consideration  for  the 
ription.— American  Building  &  Loan 
Ass'n  v.  Rainbolt  (Neb.)  07  N.  W.  493. 
48  Neb.  434. 

[c]      (Vol,.:    1S97.) 

The  right  to  rescind  an  issue  of  bank  stock 
for  fraud  is  waived  by  the  hank's  acceptance  of 
■render  of  the  certificate  by  a  pledgee  of 
the  stock,  and  issue  of  a  now  one  in  its  place  to 
the  pledgee.— Tecumseh  Nat.  Bank  v.  Russell 
(Neb.)  69  N.  W.  763. 

§   55.    Subscription  obtained  by  mis- 
representation or  fraud. 

[a]     (Mich.;   1895:1 

Defendant  united  with  others  to  form  a 
corporation,  a  preliminary  subscription  beins  ob- 
tained by  a  committee,  all  of  the  members  of 
which  became  stockholders.  The  subscriptions 
were  followed  by  the  adoption  and  signing  of 
articles  of  association.  Held,  that  defendant 
could  not  defend  an  action  by  the  corporation 
for  his  stock  subscription  by  showing  fraudu- 
lent representations  by  the  committee,  whereby 
he  was  induced  to  make  the  subscription  and  be- 
comi  an  incorporator.— St.  Johns  Manufg  Co. 
v.  Munger  (Mich.)  64  N.  W.  .".. 
lb)     i\cli.:    lstiii.i 

A  stockholder  who  has  for  three  years 
acted  as  a  director  of  a  corporation,  taking  an 
.oiivc  part  in  its  management,  with  notice  of 
its    business    methods    and    financial    condition, 
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the  defendant's  agents.— 
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Bocintion,  in  order  to  indole  plaintiff  to 
scribe  to  11  ented  thai  I 

ij 
ting  of  well  known  citizens;    that  its  rep- 
iions    u.  i  and    fraudulent,    and 

ii  to  be  such;  and  that  plaintiff 
subscribed  for  the  stock  in  reliance  on  the 
same,  did  not  give  plaintiff  u  right  to  rescind 
his  subscription,  where  the  [unctions  of  the 
advisor     i  by  the  charter 

laws,  and  it  would  bi  ible  to  no 

ir   its  actions,   since   no  damage   thereby 
ed   to  the  stockholder.  -American    Build- 
ing   c<    Loan    Ass'n    v.    Bear    (Neb.)   67    N.    \V. 

48  Neb.  155. 

§   56.    Enforcement  in  equity— Remedy  at 
law. 

(Iowa;    1808.) 

That  stock  was  issued  to  the  corporation's 
secretary  at  bis  instance,  for  which  he  has  paid 

but  25  per  cent,  of  the  par  value,  is  not  a  gri 

tiitablt    n  lief,  I  hi mpnnj  and  its 

itors  having  an  ample  remedy  to  recover  the 
balance  due.  Peatman  v.  Centerville  Light, 
Heat   &  Power  Co.  (Iowa)  69  N.  W.  541. 

§   57.    Forfeiture  of  shares. 

(Mi  ii  ii.;    is;)."..  I 

Under  Gen.  St.  1804,  gS  3412,  3413.  re- 
lating to  the  forfeiture  of  corporate  stock,  a 
building  and  loan  association  organized  under 
Gen.  St.  1894,  g§  2794-2912,  cannot,  by  virtue 
of  its  by-laws  or  contract  with  its  members,  for- 
feit absolutely  to  its  own  use  the  shares  of  a 
member  who  makes  default  in  the  payment  of  in- 
cuts and  clues  on  his  shares:  but  it  inn-.: 
sell  such  shares,  and,  after  indemnifying  itself 
ale,  p-r.  the  balance,  if  any. 
to  such  member.— Henkel  v.  Pioneer  Savings  .v 
Lou,  I'u.  of  Minneapolis  (Minn.)  63  N.  \V.  I'!:'.. 
61   .Minn.  35. 

3.  TRANSFER. 

Effect  on  stockholders'   liabilities   for  debts,   see 
post,  §  77. 

§  58.    Entry  on  books. 

[a]  (Minn.;   1897.) 

A  transfer  ot  stock  is  not  invalid  because 
not  entered  on  the  corporate  books. — Prince  Inv. 
Co.  v.  St.  Paul  &  S.  C.  Land  Co.  (Minn.)  70 
N.   W.   1079. 

[b]  (Minu.:    1897.) 

Gen.  St.  1S94.  §  2700.  providing  that  the 
stock  of  a  manufacturing  corporation  sh 
transferable  only  on  the  corporate  books,  is 
solely  for  the  protection  of  the  corporation, 
and  does  not  invalidate  a  transfer  which  is  not 
entered  on  the  books.— Prince  lnv.  Co.  V.  St 
>.  (Minn.)  70  N.  W.  1070. 


Paul  lV  S.  C.  Land  Co. 


[c]     (Minn.;   1.SU7.) 

Where  a  corporation  has  no  hen  on  the 
stock  of  a  member  for  debts  due  to  it,  the  trans- 
fer of   stock,   though   not  made  on  the   1 . 

is  so  far  effectual  that  a  complete  transfer  on 
the  hooks  may  be  compelled  by  the  tran- 
I'rimv   Inv.  Co.  v.  St.   Paul  &  S.  C.  Laud  Co. 
(Minn.)  70  N.  W.  1079. 

§   59.    Liability   of    transferee. 

(Minn.;    1895.) 

The  plaintiff  corporation  did  not  k> 
stock  book  required  by  Gen.  St.   1894,  §S  2599, 
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2796,  2700.  but  kept  a  hook  of  certificates,  on 
Che  stubs  of  which  were  entered  the  naxai 
the  certificate  holders,  and  the  date  ami  amount 
of  each  certificate,  and  also  kept  a  stock  ac- 
count in  the  ledger  with  each  stockholder.  The 
certificate  in  suit  was  bought  at  an  execution 
sale  by  defendant,  who  notified  plaintiff  that 
the  same  should  be  transferred  to  him.  Plain- 
fused  tn  make  the  transfer  because  of  an 
unpa  d  »-:i il  due  on  the  stock  from  the  execu- 
tion debtor,  but  subsequently  collected  the  call, 
1  in  the  stock  account  with  such 
debtor  that  the  stock  was  sold  under  execution 
Bale  to  defendant.  Defendant  was  not  notified 
either  of  the  collection  of  the  call  or  of  the  en- 
try. Subsequently  a  call  was  made,  and  a  spe- 
cial stuck  holders'  meeting  held,  of  both  of  which 
lant  was  notified,  and  defendant  took  part 
in  the  meeting.  Held,  that  defendant  was  lia- 
•  i  l  sequent  calls  on  said  stock  made  by 
a  subsequently  appointed  receiver  of  the  corpora- 
tion. — Basting  v.  Northern  Trust  Co.  (Minn.)  63 
N.  W.   721. 

61  Minn.  307. 

§  60.    Effect  of  transfer. 
(Mich.:    1895.) 

Defendants,  the  organizers  of  a  corpo- 
ration, issued  to  themselves  the  stock  as  fully 
paid,  and  guarantied  to  subsequent  holders  that 
tlic  stock  should  be  "nonassessable."  Stock- 
holders were,  by  statute,  liable  for  the  corporate 
debts,  in  addition  to  their  stock,  to  an  amount 
equal  to  their  stock.  Held,  that  defendants 
were  liable  to  a  subsequent  owner  of  the  stock 
on  account  of  payments  made  by  him  to  satisfy 
the  extra  statutory  liability,  as  well  as  those 
made  on  the  stock  itself.  —  Omo  v.  Bernart 
(Mich.)  65  N.  W.  622. 

§  61.   Equitable  pledge. 

(Wis.:   189.->.) 

An  equitable  pledge  of  stock  may  be 
made  by  a  delivery  of  it  indorsed  in  blank  by 
its  owner,  as  collateral  security,  without  an  en- 
try of  a  transfer  of  the  legal  title  thereto  upon 
the  books  of  the  corporation,  as  prescribed  by 
Rev.  St.  S  1751. — Plankinton  v.  Hildebrand,  01 
N.  W.  839,  S9  Wis.  209. 

§   62.    Bona  fide  purchasers, 
tal     (Nel>.;    1897.) 

One  who  has  agreed  to  transfer  certain 
property  in  consideration  of  the  receipt  by  him 
of  a  stock  certificate  is  not  a  purchaser  of  the 
certificate  for  value  until  he  has  made  the  trans- 
'er. — Tecumseb  Nat.  Bank  v.  Russell  (Neb.)  00 
N.  W.  763. 
Lb]     (Neb.:    1897.) 

One  purchasing  stock  knew  at  the  time  that 
it  was  pledged  to  a  third  person,  and  he  re- 
ceived title  to  the  stock  by  means  of  an  as- 
signment to  a  third  person,  who  assigned  it  to 
him,  both  assignments  reciting  that  the  pledgee 
still  held  it:  nor  was  the  certificate  produced. 
Held,  that  the  purchaser  was  not  an  innocent 
<>iie  as  against  one  whose  funds  were  wrongfully 
used  by  the  vendor  to  pay  off  the  pledgee. — 
Tecumseh  Nit.  Bank  v.  Russell  (Neb.)  69  N. 
\V.  763. 


X.    MEMBERS  AND   STOCKHOLDERS. 

i  between  shareholder  and  officers,  see  ante, 
22,  23. 

1.  RIOHTS  IN  GENERAL. 

8   63.    Who  are  members  or  stockholders. 
[a]     (Minn.;   1896.) 

A  person  may  be  a  stockholder  in  a  cor- 
poration, though  certificates  for  stock  have 
never  been  issued  to  him,  and  no  formal  action 
was  taken  at  a  directors'  or  stockholders'  meet- 


ing whereby  he  became  a  stockholder. — Holland 
x.  I 'ninth  Iron-Mining  &  Development  Co. 
(Minn.)  OS  N.  W.  50. 

[b]  <\<-l>.:    1890.> 

The  mere  mismanagement  of  the  af- 
fairs of  a  corporation  by  its  officers  or  agents 
does  aol  warrant  the  withdrawal  therefrom  of 
stockholders,  oi  the  repudiation  of  the  obliga- 
tions assumed  by  them  as  such.  —  American 
Building  &  Loan  Ass'n  v.  Rainbolt  (Neb.)  67  N. 
\V.  403. 

4S  Neb.  434. 

[c]  (Wis.:    1S!>7.» 

One  who  subscribes  to  stock  is  not  a  stock- 
holder until  the  subscription  is  presented  to 
and  accepted  by  the  corporation. — Badger  Paper 
Co.  v.  Rose  (Wis.)  70  N.  W.  302. 

§  64.    Evidence   of   membership. 
(Minn.;     1896.) 

When  the  name  of  an  individual  appears 
on  the  stock  book  of  a  corporation  as  a  stock- 
holder, though  the  book  has  not  been  kept  in 
any  particular  manner  and  does  not  contain  the 
entries  prescribed  by  statute,  the  presumption 
is  that  he  is  the  owner  of  the  stock,  so  tnat  the 
burden  is  upon  him  to  show  otherwise,  if  he 
claims  it. — Holland  v.  Duluth  Iron-Mining  & 
Development  Co.  (Minn.)  6S  N.  W.  50. 

§   65.    Meetings — Judicial  review  of  pro- 
ceedings. 
(Mich.:    1896.) 

Where  the  election  by  a  corporation  of 
directors  is  attacked,  and  a  re-election  is  sought 
to  be  enforced  in  accordance  with  the  minority 
law  of  1SS5  (How.  Ann.  St.  §  4885a),  the  direct- 
ors, in  whom  is  vested  the  duty  to  call  meetings 
for  the  election  of  officers,  and  whose  right  to 
the  office  is  attacked,  are  the  proper  parties  de- 
fendants, and  not  the  president  and  secretary 
of  the  corporation. — Dusenbury  v.  Looker 
(Mich.)  67  N.  W.  986. 

§  66.    Rights    of   minority   of   stockhold- 
ers. 
[al     Iowa;    1896.) 

The  policy  of  a  corporation  cannot  be  dic- 
tated by  a  minoiity  of  the  stockholders. — Peat- 
man v.  Centerville  Light,  Heat  &  Power  Co. 
(Iowa)  69  N.  W.  541. 

[bl     down:    1897.) 

The  minority  stockholders  of  a  corporation 
cannot  dictate  its  policy,  and  no  interference 
with  its  management  in  their  behalf  is  justified 
absolutely  necessary  to  obtain  justice. — 
Wallace  v.  Pierce-Wallace  Pub.  Co.  (Iowa)  70 
N.  W.  210. 

[c]     (W.  D.;    1S9.-;.) 

Where  a  contract  to  give  a  minority 
stockholder  the  right  to  control  the  stock  of  an- 
other, and  vote  it  at  a  stockholders'  meeting,  is 
entered  into  to  secure  control  of  the  corporation, 
and  in  reliance  thereon  the  promisee  suffers  to 
pass  beyond  his  control  stock  which,  in  con- 
nection with  stock  owned  by  him,  would  give 
him  control  of  the  corporation,  and  thereafter 
the  promisor,  by  threatening  to  sell  his  stock 
to  the  opposing  faction,  and  thus  give  it  control 
of  the  corporation,  compels  the  promisee,  in 
order  to  secure  such  stock,  to  purchase  it  at  a 
price  in  excess  of  its  market  value,  the  con- 
tract of  purchase  cannot  be  rescinded  by  the 
promisee. — Gage  v.   Fisher   (N.  D.)   65   N.    W. 

5  N.  D.  297. 
Minority  representation  in  management,  vested 
rights  of  corporation,  see  "Constitutional  Law," 
§36. 

§  67.    Right  to  inspect  hooks  and  papers, 
[a]    (Iowa;    1893. » 

To  entitle  a  stockholder  of  a  corporation 
to  examine  the  original  papers  >tnd  vouchers, 
other  than  those  which  he  is  entitled  by  statute 
to   inspect,   he   must   show   that   some  property 
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ri^lit  is  involved,  or  that  some  Interest  i*  In 
on,  to  sel  tie  w  hich  an  in  peel  Ion  of    d  '■• 
papers     is    essentia]        I       worth     v.    Dorwurt 
[Iowa)  88  N.   W.  588. 

I  li  |      I  limn:     ls;i.-,.» 

a   stockholder  is  entitled  to  have  b 
tome;  anda  stenographer  accompanj  and  aid  him 
when  he  ol  the  cor- 

lillsworth  v.  Dorwarl   (Iowa)  63  N. 
\V.  588. 
|<-|     (Iowai    1895.) 

I  ader  Code,  §  1279,  providin 
person  maj         i  ci  certain  books  of  a  corpora- 
tion, the  refusal  of  the  court  of  nil  relief,  in  man- 
damus  proceedings  by  a  stockholder   to  compel 

ui  permit  him  to  examine  Buch 
merely  because  petitioner  i  dly  towards 

the  president  of  the  corporation,  is  an  abuse  ol 
discretion.— Ellsworth  v.  Dorwurt  (Iowa)  63  N. 
W.  588. 
|il  J     (Iowai   1895.) 

rii.'  fact  that  a  stockholder,  in  demanding 
permission  to  inspect  the  l"  oks  ol  the  <  orpo 
asks  to  see  some  that  be  is  not  entitled  to  see, 
docs  not  justify  a  refusal  to  permit  him  to  inspect 
any  of  the  books.— Ellsworth  v.  Dorwart  (Iowa) 
63  N.  \V.  588. 

S   68.    Suing  in  behalf  of  corporation. 

lal     (Mien.)   1897.) 

That  one  na3  become  the  sole  owner  of  the 
stock  of  a  private  corporation  does  not  entitle 
him  to  sue  in  his  own  name  on  a  claim  belo lin- 
ing to  the  corporation.  —  Randall  v.  Dudley 
(Mich.)  69  IV  W.  729. 

tbj     (S.  li.;    1890.) 

In  an  action  by  stockholders  in  behalf 
of  the  corporation  to  cancel  contracts  entered 
into  by  the  corporation  by  its  board  of  direct- 
ors, a  complaint  which  shows  that  the  defend- 
ants charged  with  wrongdoing  in  entering  into 
the  contract,  or  some  of  them,  constitute  a  ma- 
ul' the  directors  at  (lie  commencement  of 
the  .suit,  or  that  a  majority  of  the  directors  are 
under  the  control  of  the  wrongdoing  defend- 
ants, so  that  a  refusal  of  the  directors,  if  re- 
quested to  bring  suit  for  the  corporation  to  can- 
cel t lie  contract,  may  be  inferred  with  reason- 
able certainty,  sufficiently  shows  the  stockhold- 
ers entitled  to  maintain  the  action,  without  aver- 
ring notice,  demand,  or  express  refusal. — Loftus 
\ .  farmers'  Shipping  Ass'n  (S.  D.)  65  N.  W. 
1076. 


2.  LIABILITY  FOR   CORPORATE   DEBTS 
—ENFORCEMENT. 

Authority  of  receiver,  see  post,  §  88. 
Liability  as  partners,  see  ante,  §  11. 
Enforcing  liability  of  stockholders  in  bank,  see 
"Banks  and  Banking,"  §§  31,  39. 

5   69.    Rights  and  liabilities. 

[a]     (Minn. j    1897.) 

In  an  action  to  enforce  the  double  liability 
of  stockholders,  those  who  have  received  un- 
paid certificates  under  a  void  agreement  that, 
for  each  share  paid,  five  shares  shall  be  issued, 
have  no  equitable  rights  as  against  stockhold- 
ers who  have  paid  for  their  stock,  but  have  not 
received  nor  applied  for  certificates. — Rogers 
v.  Gross  (Minn.)  69  N.  W.  894. 
[bl     (Minn.;    1897.) 

In  a  suit  to  enforce  the  double  liability  of 
the  stockholders  of  an  insolvent  corporation 
who  had  entered  into  an  illegal  agreement  that, 
for  each  share  of  stock  paid,  the  stockholder 
should  receive  a  certificate  for  five  shares,  a 
stockholder  who  has  not  acted  on  the  agree- 
ment by  taking  the  certificate  is  liable  only  for 
i he  par  value  of  the  shares  actually  subscribed 
and  paid  for  by  him,  and  not  for  five  timi  s  thai 
amount.— Rogers  v.  Gross  (..Minn.)  69  X.  W. 
S94. 


'    70.    Debts  to  which  liability   extends. 

fffll.1    is'itl.i 

l;    .    St  i  1769,  providing  that  tin 
holders  ol  evei  llroad 

corporations,  snail   be  personally   liable   for  all 

I, at   ma]    be  due  an  I   I 
■  .1   for   .-iich   corporation,    i 

restricted    in   it*  operation    ■  lined 

in  the  si. ite  ,,i  Wisconsin.  <  tokos  v.  Hollister 
Min.  I  66  N.  \V.  39S. 

'JJ.  Wis.  . 

§  71.    Constitutional  and   statutory  pro- 
visions. 

[a]  (Minn.:     lslir,.l 

The  only   remedy  for  enforein 
stitutional  or  double  liability  of  stockholders  of 
a  is  that  provided  by  Gen.  St  1878, 
c.  76  (Gen.  St.   l  ill).-  -Winnebago 

Paper  Mills  v.  Northwestern  Printing  &  Pub- 
lishing Co.  (Minn.)  63  N.  W.  1024. 
61  Minn.  3 

[b]  (Minn.:     IVi:..t 

Gen.  St.  1894,  5  2600,  subd  2  (Gen.  St. 
1878,  c.  34.  §  9,  subd.  2),  providing  thai  private 

property  Of  stockholders  of  a  corporation  organ- 
ized under  that  chapter  shall  be  liable  for  cor 
porate  debts,  on  a  failure  by  the  ooriwration  to 
comply  substantially  with  the  provision  as  to  or- 
ganization and  publicity,  refers  only  to  a 
tion  of  Gen.   St.  1.S94,  SS  2  I    (Gen.   St. 

L878,  c.  34,  §§  3,  4),  relating  to  filing  and  pub 
lishing  the  articles  of  incorporation. — First  Nat. 
Bank  v.  Harper  (Minn.)  63  N.  W.  1079;  Na- 
tional Xew  Haven  Bank  v.  Northwestern  Guar- 
anty loan  Co.,  Id. 
61   Minn. 

[c]  (Mtun.1    tstic.i 

So  far  as  Gen.  St.  1894,  5  2829,  attempts 

to  exempt  from  the  liability  imposed  by  Const. 
art.  10,  §  3,  providing  that  a  stockholder  of  a 
corporation,  except  one  organized  to  carry  on 
a  mechanical  or  manufacturing  business,  shall 
be  liable  to  the  amount  of  stock  held  by  him. 
the  stockholders  of  a  corporation  organized  for 
the  purpose  of  "buying,  selling.  *  «  «  rind 
dealing  in  mineral  lands."  as  provided  by  sec- 
tion 2827,  it  is  unconstitutional. — Anderson  v. 
Anderson  Iron  Co.  (Minn.)  68  N.  W.  49. 

£d]     (Neb.!    18W   • 

Gen.  St.  1S73,  c.  11,  §§  136,  139,  relating 
to  the  liability  of  corporate  stockholder  .    was 
repealed  by  Act  April  6,  1891.  —  Kleckuer    v. 
Turk  (Neb.)  63  N.  W.  469. 
4.",  Neb.  1(6. 

[e]     (Neb.;   1890.) 

The  liability  imposed  by  Comp.  St.  c.  16, 
§  139,  as  originally  enacted,  upon  stockholders 
of  corporations  imperfectly  formed,  was  penal 
in  character;  and  rights  of  action  thereunder, 
not  reduced  to  judgment,  abated  with  the  repeal 
of  said  section,  without  a  saving  clause,  by 
Laws  1891,  c.  13.— Hogue  v.  Capital  Nat.  Bank 
(Neb.)  66  N.  W.  1036. 
47  Neb.  929. 

§  72.  Corporations  engaged  in  manu- 
facturing or  in  mechanical  busi- 
ness. 

[a]  (Minn.:    1893.) 

A  corporation  formed  for  the  purpose  of 
printing  and  publishing  newspapers,  conducting 
a  job  and  book  printing  business,  lithographing, 
electrotyping,  stereotyping,  and  book  binding,  is 
not  an  exclusively  manufacturing  corporation, 
so  as  to  exempt  its  stockholders  from  liability 
to  creditors  on  their  paid-up  stock. — Oswald  v. 
St.  Paul  Globe  Pub.  Co.  (Minn.)  61  N.  W.  902. 
60  Minn.  82. 

[b]  (Minn.;    189.->.) 

The  stockholders  of  a  corporation  incor- 
porated  to   acquire   and   operate  electric  plants, 
supplies,    and    appliances,   as    well   as   to  manti- 
them,  are  liable  to  the  amount  of  their 
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Btocl    for   corporate  debts.— Anchor  Tnv.   Co.  v. 
Columbia  Electric  Co.  (Minn.)  63  N.  W.  1109. 
(11   Minn.  510. 

[c]     (Minn.;    1895.) 

A  corporation  organized  for  'he  buying 
of  grain  and  the  manufacturing  and  distilling  of 
the  same  into  liquor,  the  buying  and  selling 
and  dealing  in  liquor,  and  the  conducting  of  one 
or  more  distilleries  for  that  purpose,  was  Hot 
in  the  manufacturing  business  exclusively,  and 
iis  stockholders  were  hence  liable  for  its  debts 
to  the  amount  of  their  stock.— St.  Paul  Barrel 
Co  >.  Minneapolis  Distilling  Co.  (Minn.)  til  Is. 
W.  1143. 

62  Minn.  448. 
[ill     (Minn.:    1896.) 

The  general  nature  of  the  business  of 
the  defendant  corporation,  as  declared  by  its 
articles  of  incorporation,  is  the  manufacture 
or  brewing  of  lager  beer,  and  selling  and  dis- 
posing of  the  same,  together  with  such  other 
business  as  may  be  incidental  thereto.  Held, 
that  it  is  exclusively  a  manufacturing  corpora- 
tion, and  its  stockholders  are  not  liable  for  its 
debts  beyond  the  amount  due  on  their  stpck 
subscriptions. — Hastings  Malting  Co.  v.  Iron 
Range  Brewing  Co.  (Minn.)  67  N.  W.  652. 

[e]     (Minn.:    1896.) 

A  corporation  engaged  in  the  mining  of 
iron  ore  is  engaged  in  a  "mechanical  business." 
within  Const,  art.  10,  §  3,  providing  that  stock- 
holders of  corporations,  excepting  thpse  organ- 
ized for  carrying  on  a  manufacturing  or  me- 
chanica]  business,  shall  be  liable  to  the  amount 
of  stock  held  by  them.— Cowling  v.  Zenith  Iron 
Co.  (Minn.)  6S  N.  W.  48. 

[f|      (Minn.:    ]*!>(!.) 

Gen.  St.  1894,  §  2S34,  providing  that  any 
corporation  organized  under  the  act  of  which  it 
forms  a  part  may  hold  stock  in  any  other  cor- 
poration, does  not  preclude  a  corporation  organ- 
ized under  that  act  from  being  one  whose  stock- 
holders are  exempt  from  the  liability  imposed 
by  Const,  art.  10,  §  3,  which  provides  that 
stockholders  shall  be  liable  to  the  amount  of 
stock  held  hy  them,  except  when  the  corpora- 
tion is  organized  for  carrying  on  a  manufactur- 
ing or  mechanical  business,  if  the  corporation 
never  takes  the  benefit  of  said  section. — Cow- 
ling v.  Zenith  Iron  Co.  (Minn.)  68  N.  W.  48. 

[r]      (Minn.:    1896.) 

A  corporation  organized  to  carry  on  the 
business  of  "mining,  smelting,  reducing,  refin- 
ing, and  working  in  copper  and  other  minerals, 
working  stone  quarries,  and  marketing  the  ma- 
terial  from  all  the  same;  also,  buying,  selling. 
leasing,  and  dealing  in  mineral  lands  for  the 
purposes," — is  not  exclusively  engaged 
in  a  mechanical  business,  within  Const,  art.  10, 
5  3.  providing  that  a  stockholder  of  any  corpo- 
ration, except  one  organized  to  carry  on  a  man- 
ufacturing or  mechanical  business,  shall  be  lia- 
ble to  the  amount  of  the  stock  held  by  him. — 
Anderson  v.  Anderson  Iron  Co.  (Minn.)  68  N. 
W.  49. 

|lil     (Minn.:    1896.) 

A  corporation  organized,  according  to  its  ar- 
ticles, "to  manufacture  and  deal  in  azotine  and 
other  fertilizing  materials,  grease  and  stearin," 
is  not  a  manufacturing  corporation  exclusively, 
within  Const,  art.  10,  §  3,  providing  that  each 
stockholder  in  any  corporation,  excepting  those 
organized  for  the  purpose  of  carrying  on  a  manu- 
facturing business,  is  liable  to  the  amount  of 
his  stock. — Commercial  Bank  of  St.  Paul  v. 
Azotine  Manuf'g  Co.  (Minn.)  69  N.  W.  217. 

§  73.    Liability  on  subscription  to  stock. 
(Minn.;    1896.) 

It  was  no  defense,  to  an  action  by  an  as- 
signee for  creditors  of  a  corporation  to  recover 
from  a  stockholder  and  former  director  of  the 
corporation  the  amount  of  his  unpaid  subscrip- 
tion, that  the  real  purpose  of  the  corporation 
was. to  foster  gambling  and  the  selling  of  pools 
on  horse  racing,  and  that  the  subscription  was 


secured  to  furthei  such  purpose.— Augir  v.  Ryan 
(Minn.)  65  N.  W.  640. 
63  Minn.  373. 

§   74.    Stock    issned    for    insufficient 

consideration, 
[n]     (Minn.;    1896.) 

Where  a  corporation,  in  consideration  of 
the  transfer  to  it  of  $18,000  worth  of  property, 
issued  and  delivered  $30,000  in  paid-up  shares 
to  the  sellers  of  the  property,  and  subsequently 
became  insolvent,  the  holders  of  said  shares 
will  be  charged,  in  favor  of  subsequent  cred- 
itors of  the  corporation  without  notice  of  the 
transaction,  with  the  difference  between  the  real 
value  of  the  property  transferred  and  the  par 
value  of  their  stock. — Hastings  Malting  Co.  v. 
Iron  Range  Brewing  Co.  (Minn.)  67  N.  W.  652. 

[b]  (Neb.;    1895.) 

Where  property  conveyed  to  a  corporation 
by  a  stockholder  in  payment  for  stock  was  pur- 
posely overvalued  by  both  parties,  a  creditor  of 
the  corporation  could  enforce  against  such  stock- 
holder a  liability,  as  for  an  unpaid  subscription, 
to  the  amount  of  the  difference  between  the 
true  value  of  the  property  at  the  time  it  was 
conveyed  and  the  fictitious  value  at  which  it 
was  received. — Gilkie  &  Anson  Co.  v.  Dawson 
Town  &  Gas  Co.,  64  N.  W.  978,  1097,  46  Neb. 
333. 

[c]  (Neb.:    1895.) 

One  about  to  extend  credit  to  a  corpora- 
tion is  not  chargeable  with  notice  of  the  contents 
of  the  corporation's  books,  nor  with  the  duty  of 
examining  the  books,  so  that  his  failure  to  make 
an  examination  before  extending  credit  did  not 
preclude  him  from  attacking  as  fraudulent  the 
manner  in  which  stockholders  paid  for  their 
stock  as  shown  by  the  books. — Gilkie  &  Anson 
Co.  v.  Dawson  Town  &  Gas  Co.  (Neb.)  64  N. 
W.  978,  1097,  46  Neb.  333. 

§   75.    Who  entitled  to  enforce  liability. 

[a]  (Minn.;    ls!N,.t 

The  constitutional  individual  liability  of 
stockholders  for  corporate  debts  extends  to 
debts  due  creditors  who  are  also  stockholders. 
— Oswald  v.  Minneapolis  Times  Co.  (Minn.)  68 
N.  W.  15. 

[b]  (Minn.:    1896.) 

Where  a  corporation,  not  a  "moneved  corpo- 
ration." within  Gen.  St.  1894.  c.  76.  §  12,  makes 
.■in  assignment  under  the  insolvent  law  of  all  its 
assets  for  the  benefit  of  creditors,  a  simple  con- 
trad  creditor  may  sue  to  enforce  the  liability  of 
stockholders  for  corporate  debts  remaining  un- 
satisfied after  the  assets  have  been  administer- 
ed under  the  assignment. — Minneapolis  Paper 
Co.  v.  Swinburne  Co.  (Minn.)  69  N.  W.  144. 

[c]  (Minn.;    1S9G.> 

Where  the  assets  of  a  corporation  not  a 
moneyed  corporation  have  been  sequestered  by 
an  assignment  under  the  insolvency  law,  a  sim- 
ple contract  creditor  may  sue  on  behalf  of  him- 
self and  all  other  creditors,  under  Gen.  St.  1894, 
c.  76,  to  enforce  the  constitutional  liability  of 
the  stockholders. — Sturtevant-Larrabee  Co.  v. 
Mast,  Buford  &  Burwell  Co.  (Minn.)  69  N.  W. 
324. 

§   76.    Who  are  liable. 

[a]  (Iowa:   1895.) 

It  having  been  shown  that  defendant 
held  unpaid  stock  in  an  insolvent  corporation  as 
collateral  security  for  a  loan,  it  is  not  neces- 
sary that  a  subscription  by  it  for  such  stock 
should  be  shown,  to  enforce  its  liability  under 
Code,  §§  1082-1084.— Calumet  Paper  Co.  v. 
Stotts  Inv.  Co.  (Iowa)  64  N.  W.  782. 

[b]  down;    1895.) 

It  matters  not  that  one  against  whom  a 
stockholder's  liability  is  sought  to  be  enforced 
acquired  his  stock  after  plaintiff  became  one 
of  the  corporate  creditors,  if  it  is  shown  that 
defendant  was  a  stockholder  at  the  time  plain- 
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i'ii  .11  was  instituted     Calumet  Paper  Co. 
wa)  64  N.  W.  782. 

[O]     (Mich. |    I80f    I 

:;   How.   Am..  St.  I    U61,   e.   8,   making 
of  manufacturing  ■  m  "in- 

dividually liable  for  all  labor  performed  Fo 

corporal b,"  which  lia  bilitj    may   be  enfoi 

holder  al    u 
ecution  against  the  corporation  is  returned   un 
satisfied,   does   not   make  a    stocl  bolder   liable 
for  labor  performed  before  h"  became  a 
bolder. — Kaiup  v.  Wintcrmute  (Mich.)  65  N.  W. 
570. 

I  il  I     (Mfeh.i    isiir.i 

who  was  a  stockholder  al  the  time 

labor   was   perfon I   for  a  corporation   is  lia 

ble  therefor. — Macomber  v.  Wright  (Mich.)  65 
V   W.  610. 


77. 


Effect  of  transfer  of  stock. 


[nl     dona:    lSfi*.t 

In  un  action  against  a  stockholder  of  an  in- 
solvent corporation,  ii  appeared  that,  upon  the 
organization  of  the  corporation,  the  stock  was 
issued  to  the  promoters  for  about  36  per  cent. 
nf  its  par  value.  Defendant  purchased  the  hold- 
ing of  one  ..I  the  original  stockholders,  paying, 
as  alleged,  full  value  therefor.  Ho  testified  that 
his  vendor  told  him  at  the  time  thai  the  stock 
was  fully  paid,  and  thai  he  bad  relied  on  such 
representations.  It  appeared,  however,  that  the 
certificates  of  stock  recited  that  the  stork  was 
fully  paid,  but  was  subject  to  assessment  for 
the  principal  and  interest  of  a  mortgage  incum- 
brance on  the  lauds  and  personal  pr<  p  ctj  of  the 
company,  the  amount  of  which  was  S40.000. 
It  also  appeared  that  the  defendant  knew  the 
laud  was  owned  by  the  company,  which  was  its 
only  property,  and  knew  its  value;  that  the 
value  of  the  land  above  the  incumbrance  was 
only  about  $20,000,  the  capital  stock  of  the  com- 
pany being  $200,000.  Held,  that  the  facts  justi- 
fied a  finding  that  defendant  was  chargeable 
with  notice  of  the  character  of  his  stock,  ren- 
dering him  liable  as  a  stockholder  for  the  unpaid 
percentage  thereon. — Wishard  v.  Hansen  (Iowa) 
OS  N.  W.  691. 

[bl     ll»w:i;    1S97.) 

Met 'Iain's  Code,  §  1628,  providing  that  a 
transfer  of  stock  shall  not  exempt  the  person 
making  it  from  any  liability  of  the  corpora- 
tion created  prior  thereto,  applies  to  the  liabil- 
ity to  the  corporate  creditors  after  the  corpo- 
rate property  is  exhausted,  to  the  amount  re- 
maining unpaid  on  the  stock;  and  bonds  issued 
by  the  corporation  previous  to  such  transfer, 
though  not  matured  at  that  time,  constitute  a 
"liability."  within  the  statute.  —  White  v. 
Greene  (Iowa)  TO  N.  W.  182. 

[c]     (Minn.;    1896.) 

A  defendant,  in  an  action  to  enforce  the 
stockholders'  liability,  who  was  a  former  stock- 
holder, transferred  his  stock  before  any  time 
at  which  1  appears  that  any  indebtedness  had 
been  incurred  by  the  corporation,  or  it  had  be- 
eome  insolvent;  but  it  is  alleged  in  the  com- 
plaint, among  other  things,  that  the  transfer 
was  made  for  the  purpose  of  avoiding  the 
stockholders'  liability,  was  not  bona  fide,  no 
consideration  was  paid  therefor,  and  that  he  is 
still  the  beneficial  owner  and  holder  of  the 
stork.  Held,  on  demurrer,  that  the  complaint 
alle  '  s  a  cause  of  action  against  him. — Pioneer 
Fuel  Co.  v.  St.  Peter  Street  Imp.  Co.  (Minn.) 
(17  X-  W.  'J17. 

64  Minn.  386. 

[(1]      riWIiril::    1SOS.) 

The  plaintiff  corporation  did  not  keep 
the  stock  book  required  by  Gen.  St.  1S04.  sj 
2599.  '-'Tim.  2769;  but  kept  a  book  of  certificates, 
on  the  stubs  of  which  were  entered  the  names 
of  the  certificate  bidders,  anil  the  date  and 
amount  of  each  certificate,  and  :ilso  kept  a  stock 

t    in    the   ledger   with   each    stockholder. 

The  certificate  in  suit  was  bought  at  an  execu- 
tion  sale   by   defendant,    who   notified   plaintiff 


that    tl  1    to    him. 

Plaintil 

of  aii  unpaid  call  due 

i   debtor,   but   subsequent  1  tic 

call,  a  Di  ■'■  it  I"  such 

sale  to 

oJ    the  collection  ol   the  call  or  of  the 

entry.      Subsequently    a    call    was    mad.-,   and    a 

special  stockholders    meeting  beld,  of  both  of 

which    defendant    was    notified,    and    defendant 

tool,  paii  in  the  no-cling.     Held,  that  defendant 

was    liable  incut     calls    on    said 

mail.-    by    0  -tlv   appointed    receiver  of 

I       aid   v.  Minneapolis  Times 
Co.  (Minn. I  68  N.   \V.   15. 

[c]      I  Minn.) 

After  commencement  of  a  suit  under  Gen. 
St.  1894,  c.  76,  to  '  ha 

bility,  a  Stockholder  who  had  been  served    with 

summons  died,  having  no  property  within  the 
jurisdiction.  Ililil,  that  her  transferror  should, 
on  the  first  assessment  on  the  judgment  against 
thr   stockholders,   be  required   to  contribute  on 

tic    indebtedness    existing    at    the    time    of    the 

transfer.-  (1896)  Harper  v.  Carroll,  69  X.  \v. 
610;   (1897)  Id.,  69  X.  W.  1089, 

§   78.    Payment   for  stock. 

(Mich.:     1805.) 

Where  SJ...IMI  in  stock  is  issued  to  one 
as  paid-up  stock,  in  consideration  of  his  recom- 
mending the  corporation's  product,  an  I  using  bi« 
influence  with  others  to  buy  it,  such  servici 
taking  any  time  from  his  "itstomary  business, 
he  is  liable  to  creditors  for  the  amount  of  his 
subscription.  —  Peninsular  Sav.  Rank  v.  Black 
flag  Stove  Polish  Co.  (Mich.)  63  X.  W.  514. 
105  Mich.  535. 

§   79.    Nature  of  liability— Penalty. 
[Neb.:    I  stir... 

Gen.  St.  1873,  c.  11,  %  139.  imposing  on 
corporate  stockholders  a  special  liability  in  case 
of  the  omission  of  certain  acts  required  for  in 
corporation,  the  liability  not  being  measured  by 
the  damages  occasioned  by  such  omission,  is 
a  penal  statute. — Kleckner  v.  Turk  (Xeb.)  63 
X.  W.  469. 

45  Xeb.  176. 

§   80.    Actions  to  enforce  liability. 

[a]  (Minn.:    IWI'1.1 

A  creditor  of  an  insolvent  foreign  cor- 
poration may  maintain  in  Minnesota,  against 
stockholders  of  whom  the  court  litis  jurisdic- 
tion, an  action  in  the  nature  of  a  creditors'  bill 
to  obtain  payment  of  his  claim  against  the  cor- 
poration from  the  unpaid  balances  of  subscrii>- 
tion;  the  remedy  provided  by  Gen.  St.  1894, 
§§  2600-2602,  not  being  applicable  when  it  is 
sought  to  reach  unpaid  subscriptions  to  stock  of 
a  foreign  corporation. — Rule  v.  Omega  Stove  & 
Grate  Co.  (Minn.)  07  N.  W.  60. 
64  Minn.  326. 

[b]  (Minn.) 

Four  days  before  the  trial,  plaintiff  discov- 
ered that  nonresident  stockholders,  over  whom 
the  court  could  not  acquire  jurisdiction,  had 
property  within  the  state.  On  the  trial,  de- 
fendant stockholders  objected  to  entry  of  judg- 
ment until  the  court  should  acquire  jurisdiction 
over  this  property  by  attachment.  Held,  that 
defendants  were  not  entitled  to  delay  the  pro- 
ceedings to  make  this  property  contribute  to 
the  payment  of  the  corporate  debts:  but  the 
court  might,  in  its  discretion,  compel  the  cred- 
itors to  attach  and  condemn  the  property,  and, 
if  condemned  too  late  to  contribute  directly, 
its  proceeds  might,  after  the  creditors  were  paid 
in  full,  be  applied  to  reimburse  stockholders 
who  had  paid  more  than  their  share.— (189A) 
Harper  v.  Carroll,  60  X.  W.  610;  (lS'JT)  Id.,  69 
X.  W.  1069. 
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§   81.   Conditions  precedent. 

Inl     (Winn.;    1S9«.) 

Before  a  creditor  of  an  insolvent  foreign 
corporation  can  maintain  in  Minnesota,  against 
stockholders  of  whom  the  court  has  jurisdic- 
tion, an  action  in  the  nature  of  a  creditors'  bill 
to  obtain  payment  of  his  claim  against  the  cor- 
poration from  the  unpaid  balances  of  the  stock- 
holders' subscriptions,  he  must  obtain  judgment 
against  the  corporation,  and  have  an  execution 
thereon  returned  unsatisfied  in  Minnesota,  or 
show  that  it  was  and  is  impossible  so  to  do.— 
Rule  v.  Omega  Stove  &  Grate  Co.  (Minn.)  G7 
N.  W.  60. 

64  Minn.  320. 

|b]      'Minn.;    189(1.) 

When  a  complaint  in  an  action  by  a 
creditor  of  an  insolvent  foreign  corporation, 
brought  in  Minnesota,  against  stockholders  of 
whom  the  court  has  jurisdiction,  to  obtain  pay- 
ment of  a  claim  against  the  corporation  from 
the  unpaid  balances  of  subscriptions  of  the 
stockholders,  alleges  that  plaintiff  is  a  creditor 
of  an  Ohio  corporation;  that  he  has  obtained 
judgment  against  it  in  a  court  of  that  state,  on 
which  execution  has  been  returned  wholly  un- 
salislied:  and  that  the  corporation  has  ceased 
to  do  business,  and  has  disposed  of  its  assets, 
and  is  without  property, — it  shows  that  it  is 
practically  impossible  to  obtain  a  personal  judg- 
ment against  the  corporation  in  Minnesota,  and 
the  recovery  of  such  a  judgment  in  said  state 
by  the  creditor  as  a  prerequisite  to  the  mainte- 
nance of  his  suit  is  hence  excused. — Rule  v. 
Omega  Stove  &  Grate  Co.  (Minn.)  67  N.  W. 
CO. 

6-1  Minn.  326. 

tc]     (Neb.:   1895.) 

An  action  to  enforce  the  statutory  lia- 
bility of  a  stockholder  arising  from  a  corpora- 
tion's failure  to  publish  the  required  annual  no- 
tice of  its  indebtedness  cannot  be  maintained 
before  judgment  on  the  cause  has  been  rendered 
against  the   corporation. — Ball  v.   Wicks   (Neb.) 

';;;  x.  \v.  806. 

45  Neb.  367. 


6   82. 


Defenses. 


i  tllnn.;   is!)<i.i 

Evidence  that,  at  the  time  of  the  signing 
of  the  articles  of  association,  and  during  the 
negotiations  which  resulted  in  their  execution, 
it  was  verbally  agreed  among  the  signers  that 
they  should  not  be  individually  liable  for  cor- 
porate debts,  was  inadmissible,  in  an  action  to 
enforce  the  stockholders'  liability,  as  tending  to 
vary  the  terms,  implied  by  law,  of  the  arti- 
cles themselves. — Oswald  v.  Minneapolis  Times 
Co.  (Minn.)  68  N.  W.  15. 

S   83.   Pleading. 

(Minn.;    18050 

A  complaint  in  an  action  under  Gen.  St. 
1894,  §  5897,  to  sequester  corporate  assets,  and 
to  enforce  the  constitutional  liability  of  stock- 
holders, which  alleged,  as  to  the  stockholders, 
"that  defendants  now  are  or  heretofore  have 
been  owners  or  holders  of  the  shares  of  the 
stock  of  said  company,  and  constitute  and  com- 
prise all  of  the  stockholders  of  said  compa- 
ny," did  not  state  a  cause  of  action  as  against 
any  stockholder  separately  demurring,  siuce  it 
did  not  show  that  any  one  defendant  was  a 
stockholder  when  the  corporate  debt  in  suit 
was  contracted,  or  at  any  subsequent  time. — In- 
ternational Trust  Co.  v.  American  Loan  & 
Trust  Co.  (Minn.)  65  N.  W.  632. 
62  Minn.  501. 

§   84.   —   Joining     proceedings     against 
corporation, 
[a]      (Minn.;    1895.) 

Under  Gen.  St.  1S94,  c.  76  (Gen.  St. 
1878.  c.  76),  providing  for  the  sequestration  of 
a  corporations  property,  a  creditor  may  join  in 
Ms     :omplaint   setting   forth   his   claim   against 


the  corporation,  whereby  he  becomes  a  party  to 
the  action  pursuant  to  the  order  of  court,  a  Eur 
ther  claim  to  have  stockholders  made  parties  to 
the  action,  and  their  liability  enforced  for  the 
benefit  of  all  the  creditors,  though  the  complaint 
of  the  creditor  who  instituted  the  action  did  not 
demand  such  relief,  and  though  the  time  limited 
by  the  court  for  creditors  to  exhibit  their  claims 
had  not  expired.  —  National  German-American 
Bank  v.  St.  Anthony  Park  North  Real-Estate 
Co.  (Minn.)  t;::  N,  W.  1068. 
61  Minn.  359. 

[bj      (Minn.;    1897.) 

After  assignment  by  an  insolvent  corpora- 
tion for  the  benefit  of  its  creditors,  a  judgment 
creditor  sued  under  Gen.  St.  1S94,  c.  76,  to  en- 
force the  stockholders'  individual  liability.  An- 
other creditor,  by  leave  of  court,  intervened,  and 
filed  a  cross  complaint,  alleging  a  fraudulent  is- 
sue of  stock  to  a  certain  defendant,  and  an  ac- 
ceptance thereof  for  an  inadequate  considera- 
tion, and  prayed  judgment  for  the  sum  equi- 
tably due.  Held,  that  the  uniting  of  the  two 
causes  of  action  was  authorized  by  said  chap- 
ter 76. — Northwestern  Railroader  v.  Prior 
i.Minn.)  70  N.  W.  869. 

§   85.   Findings  and  judgment. 

[a]     (Mich.;    189.-,.) 

Judgment  in  an  action  to  enforce 
against  a  stockholder  a  judgment  against  the 
corporation  not  having  included  the  costs  in 
the  case  against  the  corporation,  defendant  can- 
not complain  that  the  return  to  the  execution 
in  the  case  against  the  corporation  did  not  show 
that  the  sheriff  could  not  collect  such  costs. — Ma- 
comber  v.  Wright  (Mich.)  05  N.  W.  610. 

[bl      (Minn.;    1896.) 

In  an  action  to  enforce  the  stockholders'  con- 
stitutional liability,  findings  as  to  the  amount  of 
stock  held  by  nonresidents,  over  whom  the  court 
has  acquired  no  jurisdiction,  are  unnecessary. — 
Commercial  Bank  of  St.  Paul  v.  Azotine  Man- 
uf'g  Co.  (Minn.)  09  N.  W.  217. 
[c]     (Minn.) 

Where  a  stockholder  of  an  insolvent  corpo- 
ration is  also  a  creditor,  it  is  proper  to  render 
judgment  against  him  for  his  statutory  liabil- 
ity, and  to  declare  it  a  lien  on  the  amount  due 
him.— (1S9G)  Harper  v.  Carroll,  09  N.  W.  610; 
(1897)  Id.,  69  N.  W.  1069. 

[til      (Minn.) 

In  a  judgment  against  stockholders  of  an 
insolvent  corporation,  it  is  proper  to  provide 
that  after  the  receiver  has  collected  in  full,  or 
has  exhausted  all  collectible  liability,  a  judg- 
ment of  contribution  may  be  entered  between 
the  stockholders.—  (1S9G)  Harper  v.  Carroll,  69 
N.  W.  610;   (1S97)  Id.,  09  N.  W.  1069. 

[e]     (Minn.) 

A  judgment  against  part  of  the  stockhold- 
ers of  an  insolvent  corporation,  within  the  ju- 
risdiction of  the  court,  does  not  release  the 
others;  their  liability  being  several,  and  not 
joint.— (1896)  Harper  v.  Carroll,  69  N.  W.  610; 
(1S97)  Id.,  69  N.  W.  1069. 

§   86.    Effect    as    against    stockholder    of 
judgment  against  corporation. 
(Minn.:    1S9G.) 

The  stockholders  in  a  corporation,  in  an 
action  against  them  to  enforce  their  personal 
liability  under  the  constitution  or  statute,  are, 
upon  the  question  of  corporate  indebtedness, 
concluded  by  a  judgment  previously  obtained 
•by  plaintiff  against  the  corporation,  though  it 
was  entered  by  default.— Holland  v.  Dulnth 
Iron-Mining  &  Development  Co.  (Minn.)  68  N. 
W.  50. 

§   87.    Insolvency  or  dissolution  of  corpo- 
ration. 
(Minn.;    1895.) 

An  action  may  be  maintained  by  the 
creditors  ot  a  corporation,  under  Gen.  St.  1894, 
§  5897,  though  the  corporation,  before  the  com- 
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menl  thereof,  assigned  for  ti 
its  creditors,  and  the  ass  gnee  was  in  possi 
admin  Blnce   the   personal 

lialiility  ol  nnot  be  enforced 
under  the  assignment  proceedings.  Internation- 
al   Tim    I     00              v' in    Loan    &    TrUSt    Go. 

(Minn.)  65  N.   w 
62  Minn.  501. 


XI.    INSOLVENCY    AND    RECEIVERS. 

Effect   of  on    right    to  enforce  stock- 

holdi  rs'  liabilities,  si  e  a 8  s~- 

y  insolvent  bank  with  intent 
ate  preferences,  see  "Banks  and  Banking,' 

5   88.    In  general, 
fn]     (Mlch.i    is:>7.> 

A  corporation  which  purehasrs  properly 
known  by  the  promoters  and  stockholders  to 
be  all  the  property  of  another  corporation,  is- 
suing therefor  its  stock  to  the  stockholders  of 
the  other  corporation,  holds  it  subject  to  pay- 
ment of  the  debts  of  the  other  corporation,  in- 
cluding a  judgment  for  negligence,  recovered 
after  the  sale. — Urenell  v.  Detroit  Gas  Co. 
(Mich.)  T(i  N.  \V.  413. 

[u]      (Minn.;     L896.) 

The  insolvent  taw  of  1S81  is  applicable 
to  private  corporations. — Yanish  v.  Pioneer  Fuel 
Co.  (Minn.)  66  N.  \V    198. 
•  i  1  .Minn.  175. 

[c]     (Minn.:    1890.) 

The  receiver  of  an  insolvent  corporation, 
appointed  in  proceedings  under  Gen.  St.  1894,  § 
5897,  may  maintain  an  independent  action  to 
enforce  the  collection  of  the  amount  of  a  call  on 
unpaid  subscriptions  made  by  the  board  of  di- 
rectors in  accordance  with  the  by-laws,  and  due 
and  payable  prior  to  the  commencement  of  the 
proceedings  which  resulted  in  the  appointment  of 
the  receiver.— Basting  v.  Aukeny  (Minn.)  00  N. 
W.  266. 

04  Minn.  133. 

[<1]     (Mlnn.s    1S9(J.) 

In  an  action  by  a  judgment  creditor  un- 
der Gen.  St.  1S94,  c.  76,  for  the  sequestra- 
tion of  the  assets  of  a  corporation  and  the  ap- 
pointment of  a  receiver,  the  judgment  against 
the  corporation  upon  which  the  action  is  predi- 
cated is  conclusive  upon  the  stockholders  as  well 
as  the  corporation,  unless  impeached  for  fraud 
by  a  direct  proceeding.— Oswald  v.  Minneapolis 
Times  Co.  (Minn.)  US  N.  W.  15. 

tel     (Minn.:    1890.) 

Where  a  claim  on  notes  of  a  corporation  by 
an  indorsee  is  contested  by  the  corporation's  re- 
ceiver, because  of  the  fact  that  claimant  has  con- 
vened stock  held  by  him  as  collateral  without  ap- 
plying the  proceeds  on  the  notes,  the  burden  is  on 
the  receiver  to  show  that  the  corporation  had 
some  interest  in  the  stock;  the  certificates  there- 
of showing  that  third  persons  not  parties  to  the 
notes  owned  the  same,  and  that  they  consented 
to  its  disposal  by  claimant.— McKusick  v.  O'Gor- 
man  (Minn.)  69  N.  W.  317. 

£f]      (Minn.;    1896.) 

A  receiver  appointed  in  an  action  for  the  se- 
questration of  the  assets  of  an  insolvent  corpora- 
tion, under  Gen.  St.  1894,  c.  76,  has  no  author- 
ity, except  where  it  is  otherwise  provided  by  stat- 
ute, to  enforce  the  individual  liability  of  the  stock- 
holders.— Minneapolis  Baseball  Co.  v.  City  Bank 
(Minn.)  69  N.  W.  331. 
[g)     (Minn.;    1SH7.) 

As  against,  creditors  of  a  bank  whose 
rights  have  become  vested  by  its  insolvency, 
purchasers  of  stock  issued  and  transferred  to 
them  several  months  before,  and  voidable  in 
the  first  instance  because  paid  for  by  the  sub- 
scriber with  misappropriated  city  funds,  of 
which  he  was  custodian,  cannot  rescind  the 
purchase  and  claim  as  creditors,  where  they 
have  made  no  effort  to  investigate  the  condition 


of  tin-  bank,  and  an  examination  of  its  ' 
would  have  disclosed  thai   it  was  iu  facl   in- 
solvent when  thi  te  !,  an. i  a  large 
part   of  the  corporate  im 

red.— Olson    v.    State   Bunk   (Minn.) 
69  N.  \V.  904. 

I  hi      (\.-li.:     1807.) 

'  !omp.  St.   1895,  <■.  s.  s  35,  «o  fat 
tempts  to  authorize  actions  by  the  receiver  or 
an  in  ,i.  i,,  recover  unpaid  stock  snb- 

criptio  tin-  corporate  debts  have 

cei 
erty  exhausted,  is  void,  under  Const,  art.   11, 
§  4,  making  stockholders  liable  to  the  i 

of    their    unpaid    subscriptions    only    after    the 
corporate  debts  have  been  ascertained  and  the 
■  '  -led.  -State    v.    Ger- 
man Sav.  Bank  I. Neb.)  70  N.  \V.  221. 

§   89.    What  constitutes  insolvency. 

iloiiii:    IstiT.i 

A  corporation  with  n  capital  stock  of  $50,- 
000,    having   assets    which,    at    a    fair   vain: 

i  its  liabilities,  exclusive  of  its  capital 
stock,  by  $27,000,  and  which  is  doing  a  steady 

eSS,  and  is  able  to  satisfy  its  creditors 
making  demands   upon    it.  is   not  insolvent.— In 

re   Bl afield   Woolen    Mills   (Iowa)  70  N.   W. 

115;    Alleuder  v.  State  Bank  of  Bloomfield,  Id. 

§   90.    Appointment  of  receiver. 

[aj     Ilium;    1880.) 

'I  he  con  ract  of  a  noncapitalized  religious 
association  with  an  auxiliary  stock  company 
provided  that  the  companj  should  take  title  to 
certain  land,  and  its  stock  bt  a  lien  on  the  land. 
and  that  the  association  might  at  any  time  reim- 
burse the  company  "for  all  money  expended  by 
them,"  and  require  it  ie  convey  back  the  land. 
Held  that,  the  laud  having  increased  from  $2,- 
Siiii  to  $15,000  in  Milne,  a  leconveyance  of  t In- 
land to  the  association,  subject  to  the  lien  for 
stock  and  liabilities  incurred  by  the  company, 
did  not.  as  being  pie  judicial  to  a  stockli 
authorize  the  appointment  of  a  receiver,  lint 
v.  Mt.  Pleasant  Park  Stock  Co.  (Iowa)  00  N.  W. 
190. 

[b]     (Iowa:    1S96.) 

A  petition  by  stockholders  for  a  receiver  on 
the  ground  that  the  president  fraudulently  al- 
lowed a  default  judgment  against  the  corpora- 
tion, though  authorized  to  defend  the  suit,  must 
show  that  a  defense  would  have  been  sua 
ful. — Peatman  v.  Centerville  Light,  Heat  & 
Power  Co.  (lowal  69  N.  \V.  541. 

[cl     (Iowa:    l.N97.> 

Where  two  members  of  a  corporation  own 
the  entire  stock,  and  the  corporation  is  indebted 
to  each,  but  the  indebtedness  has  not  been  re- 
duced to  judgment,  and  the  corporation  is  sol- 
vent, neither  of  such  members  has  a  right,  as 
a  creditor,  to  the  appointment  of  a  receiver. — 
Wallace  v.  Pierce-Wallace  Pub.  Co.  (Iowa)  70 
N.  W.  216. 

[d]  (Minn.:    1895.) 

A  receiver  cannot  be  appointed  for  a  cor- 
poration,  other  than  a  banking  or  insurance  cor- 
poration, on  the  application  of  a  near  creditor, 
who  has  not  first  exhausted  his  legal  remedies  by 
judgment  and  execution,  or  by  action  against 
stockholders,  as  provided  by  Gen.  St.  1878.  c. 
70,  S§  0.  17  (Gen.  St.  ism.  55  5897,  5905).— Klee 
v.  E.  II.  Steele  Co.  (Minn.)  62  N.  W.  399. 
00  Minn.  355. 

[e]  (Minn.;    189."..) 

■\Yhere  a  general  assignment  of  all  cor- 
porate assets  for  the  benefit  of  creditors  has 
been  made  either  under  the  assignment  law  of 
1876  or  the  insolvency  law  of  1881,  creditors 
suing  under  Gen.  St.  1894,  §  5897,  to  sequester 
such  assets,  are  not  entitled,  as  a  matter  of 
right,  to  have  a  receiver  appointed  to  super- 
sede the  assignee. — International  Trust  Co.  v. 
American  Loan  &  Trust  Co.  (Minn.)  65  N.  W. 
78. 

02  Minn.  501. 
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§   91.   Effect. 

[a]  (Minn.;    1805.) 

An  action  to  set  aside  a  fraudulent  trans- 
fer of  corporate  assets,  begun  by  a  stockholder, 
and  in  which  a  receiver  was  appointed,  cannot 
he  pleaded  in  bar  or  abatement  of  an  action  un- 
der <;en.  St.  1878,  c.  76  (Gen.  St.  1894,  §§  5889- 
5911),  by  a  creditor  of  said  corporation,  in  fa- 
vor of  himself  and  all  other  creditors,  and 
against  the  corporation  (then  insolvent)  and  all 
its  stockholders,  and  for  the  appointment  of  a 
receiver. — Oswald  v.  St.  Paul  Globe  Pub.  Co. 
(Minn.)  61  N.  W  902. 
60  Minn.  82. 

[b]  (Minn.;    1896.) 

The  regularity,  propriety,  and  validity  of 
the  appointment  of  a  receiver  of  an  insolvent  cor- 
poration can  be  questioned  only  in  a  direct  pro- 
ceeding.—Basting  v.  Ankeny  (Minn.)  66  N.  W. 
266. 

64  Minn.  133. 

§  92.    Preferences, 
[al     ilow.'i:    189T.) 

Where  the  cashier  of  a  bank  holding  the 
notes  of  a  manufacturing  corporation  advised 
their  renewal  and  indorsement  by  the  directors, 
and  that  the  directors  take  security  from  the 
corporation,  offering,  if  so  arranged,  to  carry 
the  indebtedness  indefinitely,  the  bank  cannot 
attack  the  validity  of  a  mortgage  given  by  the 
corporation  to  the  directors  to  protect  them  on 
their  indorsement  of  the  notes  on  the  ground 
that  it  was  an  illegal  preference  of  officers  of 
the  corporation. — In  re  Bloomfield  Woolen  Mills 
(Iowa)  70  N.  W.  115;  Allender  v.  State  Bank 
of  Bloomfield.  Id. 

[b]  (Mich.;    1S97.) 

A  mortgage  by  an  insolvent  corporation  to 
secure  a  debt  is  not  invalid,  as  against  a  di- 
rector voting  in  favor  thereof,  because  it  in- 
ures to  the  benefit  of  other  directors,  who  were 
secondarily  liable  for  the  debt,  and  whose  votes 
were  necessary  to  the  passage  of  the  resolution 
authorizing  the  mortgage. — Lucas  v.  Friant 
(Mich.)  69  N.  W.  735. 

[c]  (Neb.:   1897.1 

Whether  a  disposition  by  an  insolvent  cor- 
poration of  its  property  is  fraudulent  is  a  ques- 
tion of  fact. — Shaw  v.  Robinson  &  Stokes  Co. 
(Neb.)  69  N.  W.  947. 

Id]     I.Nell.:    1897.) 

An   insolvent  corporation  may  transfer  or 
incumber  its  property  in  good  faith  for  proper 
purposes. — Shaw    v.     Robinson    &    Stokes    Co. 
(Neb.)  69  X.  W.  947. 
[e]     (Neb.:    1807.) 

An   insolvent  corporation   may,  in  absence 
of  actual  fraud,  prefer  one  or  more  of  its  cred- 
itors.— Wallachs    v.    Robinson    &    Stokes    Co. 
(Xeb.)  70  X.  W.  52. 
[f  ]     (S.  D.:   1805.) 

An   insolvent   corporation   cannot   prefer 
its  creditors  — Adams  &   Westlake  Co.  v.  Dey- 
ette  (S.  D.)  65  N.  W.  471. 
[g]     (Wis.;    1896.) 

The  mere  insolvency  of  a  corporation  does 
not  convert  its  property  intr  a  trust  fund,  so  as 
to  prevent  preferences. — Ford  v.  Hill  (Wis.)  66 
N.  W.  115. 

92  Wis.  188. 

[hi      (Wis.:    1897.) 

In  an  action  by  a  creditor  of  a  corporation 
to  impeach  a  mortgage  made  by  its  directors  to 
secure  their  claims,  plaintiff  must  show  that  the 
corporation  was  insolvent  when  the  mortgage 
was  executed,  or  that  the  directors  knew  that 
suspension  was  impending. — Hinz  v.  Van  Dusen 
.Wis. I  TO  X.  W.  657. 

§   93.   Waiver  of  objections. 

(Minn.:     IMr,.l 

Where  a  sale  of  corporate  property  made 
by  the  directors  was  set  aside  at  the  suit  of 
stockholders,  and  the  receiver  directed  to  issue 


and  sell  certificates  to  create  a  fund  with  which 
to  repay  the  purchase  money  received,  a  cred- 
itor who,  without  objection  to  the  decree,  ap- 
peared and  participated  in  the  distribution  of 
the  proceeds  of  the  sale,  by  the  receiver,  of  tho, 
corporate  property  pursuant  thereto,  cannot 
raise  the  objection  that  the  directors  had  used 
the  money  received  by  them  on  their  sale,  to 
refund  which  the  receiver's  certificates  were  is- 
sued, in  making  preferential  payments  to  cer- 
tain creditors,  in  violation  of  the  insolvency  law. 
—St.  Paul  Trust  Co.  v.  St.  Paul  Globe  Pub. 
Co.  (Minn.)  61  N.  W.  813. 
60  Minn.  105. 

§   94.    Priorities  of  claims — Wages. 

[a]  (Iowa:    1895.) 

The  costs  which,  by  Acts  23d  Gen.  As- 
sem.  c.  48,  relating  to  laborers'  claims  against 
corporations  in  the  hands  of  receivers,  are  to  be 
paid  before  such  claims,  include  fees  of  the  re- 
ceiver of  the  corporation  and  his  attorney,  but 
not  compensation  to  a  trustee  and  his  attorney 
for  services  growing  out  of  the  foreclosure  of  a 
trust  deed  on  property  of  the  corporation. — St. 
Paul  Title-Insurance  &  Trust  Co.  v.  Diagonal 
Coal  Co.  (Iowa)  64  N.  W.  606. 

(b]  down:    1895.)     • 

Acts  23d  Gen.  Asscm.  c.  48,  provides  that 
when  the  property  of  any  corporation,  etc.,  shall 
be  seized  on  process,  or  be  put  in  the  hands  of 
a  receiver,  debts  owing  to  laborers  for  labor  per- 
formed within  90  days  next  preceding  the 
seizure  or  transfer  of  the  property  shall  be  pre- 
ferred, and  that  any  laborer  desiring  to  enforce 
his  claim  shall  present  to  the  officer,  person,  or 
court  charged  with  such  property  a  statement 
under  oath  within  10  days  after  the  seizure, 
or  within  30  days  after  the  same  may  have  been 
placed  in  the  hands  of  the  receiver.  Held,  that 
where  the  levy  of  an  attachment  on  the  proper- 
ty of  a  corporation  is  abandoned,  and  a  receiver 
appointed,  the  laborers  need  not  file  their  claims 
with  the  sheriff  who  levied  the  attachment,  but 
may  file  them  with  the  receiver. — St.  Paul  Title- 
Insurance  &  Trust  Co.  v.  Diagonal  Coal  Co. 
(Iowa)  64  N.  W.  606. 

§   95.    Payment  and  distribution. 
(Minn.;    1896.) 

In  an  action  against  a  corporation  to 
wind  up  its  affairs,  under  Gen.  St.  1S94.  c.  76, 
where  the  court  prescribed  a  basis  for  allowing 
claims,  and  a  creditor  became  a  party,  and  sub- 
mitted his  claim  for  allowance,  the  only  ques- 
tion for  review  on  appeal  by  the  creditor  from 
an  order  of  disallowance  was  whether  the  claim 
was  adjusted  on  the  basis  prescribed. — Free- 
man v.  Children's  Endowment  Soc.  (Minn.)  65 
N.  W    626 

63  Minn.  393. 

§   96.    I"ti;;Ms   of  attaching  creditors. 

[a]  (Neb.:   1895.) 

A  mortgage  given  by  an  insolvent  cor- 
poration to  secure  a  debt  for  which  its  directors 
were  sureties  is  void  as  against  an  attaching 
creditor.— Tillson  v.  Downing  (Neb.)  63  N.  W. 
836. 

45  Neb.  549. 

[b]  (Wis.;    1895.) 

Under  Rev.  St.  §  2729,  which  provides 
for  attachment  of  the  property  of  a  debtor, 
"whether  a  natural  person  or  corporation,"  a 
creditor  of  an  insolvent  corporation,  who  at- 
taches its  property,  with  knowledge  of  its  in- 
solvency, in  an  honest  effort  to  collect  his  debt, 
acquires  a  valid  lieu,  which  will  be  protected  in 
a  subseouent  sequestration  action  under  Rev. 
St.  §  3216.— Ballin  v.  Merchants'  Exeh.  Bank 
61  N.  W.  1118,  89  Wis.  278. 

§  97.   Remedies   of   creditors. 
(Mich.:    1896.) 

Where  complainant  is  proceeding  as  a 
judgment  creditor,  he  cannot  invoke  the  action 
of  a  court  of  equity  for  relief  against  a  corpora- 
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lion  under  I  [ow    Ann    sr.  c.  281,  pn 
equi  01  porate  assets,  till  execution  baa 

ni  in  1 1  .         required  bj         ion  M53. — 
GreneH    v.  I'Vm  i  Hich  j  68  N.  W.  l  1 1. 


XII.    DISSOLUTION        AND        FORFEI- 
TURE OF  FRANCHISE. 

iiinii  iu  action  against  cor- 
ii  ii.  see  ante,  §  40. 

§   98.    Equity  jurisdiction. 
|n  I     llowii:    ls!>7.) 

Equity  has  no  jurisdiction  to  dissolve  n 
corporation  or  wind  up  its  affairs  in  the  absence 
of  statute.  Wallace  r.  Pierce  Wallace  Pub. 
Co.  (Iowa)  70  X.  W.  216. 

I  I,  I      (loivn;     IMOT.I 

Code.  §  2903,  providing  for  the  appoint- 
ment of  receivers  in  civil  actions,  does  no1  au- 
thorize the  'ii  olution  of  n  corporation  bj  a 
courl  ni  equity,  nor  the  placing  of  its  property 
in  the  hands  of  a  receiver.^— Wallace  v.  Pierce 
Wallace  Pub.  Co.  (Iowa,)  70  N.  W.  216. 

§   99.    Causes  and  grounds. 

[a]     (Mich.)    1895.) 

Where  the  stockholders  of  a  turnpike 
company  by  resolution  abandon  a  portion  of  its 
road  which  is  out  of  order,  an  action  will  imme- 
diately  lie  to  forfeit  its  charter  Eot  failure  to 
keep  the  same  in  repair. — People  v.  Plainfield 
Ave.  Gravel-Road  Co.  (Mich.)  62  N.  W.  998. 
105  Mich.  9. 

lb]     (Midi.;    1895.) 

Inability  of  a  corporation  to  perform  its 

public  duties  on  account  of  its  financial  condi- 
tion  is   in>  defense  to  an   action    to   forfeit    its 
.halter    for   such    failure.— People    v.    Plainfield 
Ave.  Gravel  Road  Co.  (Mich.)  02  N.  W.  90S. 
105  .Mich.  9. 

[c]  (Minn.;    is-x;.) 

Whenever  a  corporation  violates  the  pro- 
visions of  its  acts  of  incorporation,  or  any  oth- 
er law  binding  on  it,  and  so  misuses  its  fran- 
chises in  matters  which  concern  the  essence  of 
the  contract  between  it  and  the  state  so  that  it 
no  longer  fulfills  the  purpose  for  which  it  was 
created,  the  state  has  an  interest  in  restrain- 
ing: the  further  exercise  of  its  corporate  rights, 
and  may.  by  the  attorney  general,  under  Gen. 
St.  1894,  §  5900,  maintain  an  action  to  so  re- 
strain the  corporation,  and  for  a  receiver  for 
its  property.— State  v.  American  Savings  & 
Loan  Ass'n  (Minn.)  07  N.  W.  1. 
C4   Minn.  349. 

[d]  (Minn.;    1896.) 

An  order  dissolving  a  corporation  is  justi- 
fied by  Endings  that  it  has  failed  for  a  long 
time  to  complete  the  work  for  which  it  was  cre- 
ated; that  all  its  members  have  ceased  to  have 
an  interest  in  the  management  of  its  business 
or  the  completion  of  the  work;  and  that  a 
judicious  sale  of  its  property  would  greatly  ad- 
vance the  work  already  done.— State  v.  Cannon 
River  Manuf'g  Ass'n  (Minn.)  69  N.  W.  621. 
te]      <>«•!>.;    1.K!>7.) 

That  one  person  becomes  the  owner  of  all 
of  the  shares  of  stock  of  a  corporation  does 
not  dissolve  the  corporation  or  destroy  its  iden- 
tity as  a  business  concern.— Harrington  v.  Con- 
nor (Neb.)  70  N.  W.  911. 

[f]     (Wis.;    189C.) 

Tinder  Rev.  St.  §  1763,  which  provides 
that,  where  a  corporation  shall  have  suspended 
its  ordinary  and  lawful  business  for  one 
year,  it  shall  be  deemed  to  have  surrendered  its 
rights  and  franchises,  "and  shall  be  adjudged 
to  he  dissolved."  such  suspension  does  not  ipso 
facto  dissolve  the  corporation,  hot  furnisl 
cause  for  its  dissolution  by   the  judgment  of  a 


competent  Irea  v.  Superior  &  St.  C. 
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Ik  I     (WU.l    isiih.i 

A  corpo  is  not  ib  mere 

nonuser  of  its  franchises.  -Mylrea   v.  Superior 
C.  By.  Co.  (Wis.)  67  N.  W.  1 1 
98  \\  is.  i 

5  100.    Presumption    as    to    dissolution. 

i  \\  I*.;     ism.-,. | 

W  I     iv    a    railroad   corporation    lias    been 

divested  by  judicial  sale  of  all  its  property,  and 

•  years  has  neither  owned  properly  in  the 

slate    nor    done    business    therein,    and    has    DO) 

elected  officers  or  kepi  any  officer  therein,  a  sur- 

render  and  acceptance  by  the  state  ■ 

ter  will   be  presumed. — Combes   v.   Milwaukee 

6  M.  R.  Co.,  62  N.  W.  89,  so  Wis.  2:1, 

§    IOI.    Proceedings   for   dissolution. 
|a  I     1  Minn. :    189ft.) 

The  attorney  general  may.  in  his  discre- 
tion,  under  lien.  St.    1894,   g  5900,   bring  an  a. 
tion  on  behalf  of  the  state  to  restrain  a  corpo- 
ration    having   the   power     to   make   loans    on 
pledges   from   exercising   any   of  its   corporate 
rights  whenever  it  violates  the  provisions  of  its 
acts  of  incorporation  or  any  other  law  binding 
on  it,  though  the  public  examiner  has  not  filed 
with    1 1 i  111    a    Statement   showing   a    violation    of 
tlie  law   by  the  corporation,  as  provided  i 
tion  2874.— State  v.  American  Savings  &  Loan 
Ass'n  (Minn.)  67  X.  W.  1. 
64  Minn.  349. 

[b)      (Wis.;     1X!I7.> 

A  city  cannot  sue  to  enjoin  a  street-railway 
company  from  laying  its  tracks  upon  a  street, 
on  the  ground  that  the  nonuser  by  the  company 
for  five  years  of  its  franchise  to  lay  tracks  con- 
stituted a  forfeiture  of  such  right,  as  such  a 
suit  would  be,  in  effect,  for  the  forfeiture  of 
a  franchise,  which  can  only  be  brought  in  the 
name  of  the  state. — Milwaukee  Electric  Rail- 
way &  Light  Co.  y.  City  of  Milwaukee  (Wis.) 
69  N.  W.  794. 


§   102. 


Parties. 


[a]     (Mien.;    1895.) 

3  How.  Ann.  St.  c.  124a,  providing  for 
the  winding  up  of  mining  ami  manufacturing 
corporations,  is  not  unconstitutional  as  not  mak- 
ing all  stockholders  necessary  parties  to  the  hill, 
as  the  proceeding  is  in  behalf  of  all  stockhold- 
:  ers  and  provision  for  the  joinder  of  all  intei 
parties  is  made. — Brown  v.  Mesnard  Min.  CO. 
(Mich.  1  63  X.  W.  1000;  Same  v.  Pontiac  Min. 
Co.,  Id.;  Same  v.  Houghton  Circuit  Judge,  Id. 
105  Mich.  653. 

[I.]     (S.  D.;    1805.) 

Under  Comp.  Laws,  §  5346.  authorizing 
a  civil  action  in  the  name  of  the  state  to  vacate 
a  corporate  charter,  the  action  must  be  in  the 
name  of  the  state  alone  as  the  real  party  in  in- 
terest, and  the  corporation  is  the  only  proper  par- 
ty defendant.— State  v.  Union  Iuv.  Co.  (S.  D.) 
63  N.  W.  232. 

§   103.   Waiver  of  right. 

[a]  (Wis.:    189ft.) 

On  application  by  the  attorney  general  for 
leave  to  bring  proceedings  to  forfeit  the  fran- 
chise of  a  city  water  company  for  failure  to  keep 
an  account  of  the  cost  of  the  construction  of  its 
plant,  so  af  to  enable  the  city  to  exercise  its  op- 
tion to  purchase  the  plant,  as  required  by  the  city 
ordinance  granting  the  company  the  franchise, 
the  acts  of  the  city  should  be  considered  in  de- 
termining whether  the  right  to  bring  such  a 
proceeding  has  been  waived. — State  v.  Janes- 
ville  Water-Power  Co.  (Wis.)  66  N.  W.  512. 
92  Wis.  496. 

[b]  (Wis.;    189(5.) 

On  such  an  application,  it  appeared  that 
the  city,  with  full  knowledge  of  the  grounds  re- 
lied  ou    for   forfeiture,   for   a   considerable    time 
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bad  compelled  the  company  to  improve  its  plant 
at  great  expense;  that  at  present  its  stockhold- 
i  rs  and  otlicers  had  attempted  in  good  faith  to 
show  the  cost  of  the  construction  of  the  works; 
and  that  the  alleged  failure  to  keep  the  proper 
account  occurred  before  the  present  stockhi 
were  interested  in  the  company.  Held,  that  the 
court,  in  the  exercise  of  its  discretion,  would  re- 
fuse the  application,  on  the  ground  that  the  right 
to  bring  such  proceedings  had  been  waived. — 
State  v.  Janesville  Water-Power  Co.  (Wis.)  66 
N.  W.  512. 

92  Wis.  496. 

§   104.    Recovery     by     third     person     for 
breach  of  contract. 
(Minn.:    1S05.) 

Where,  by  the  dissolution  of  a  corpora- 
tion and  the  appointment  of  a  receiver,  under 
Gen.  St  1878,  c.  34,  §§  415-120  (Gen.  St.  1S94, 
§§  3430-3435),  a  lease  of  the  corporation  is  bro- 
ken, the  landlord  can  prove  his  claim  for  dam- 
ages against  the  receiver,  and  share  ratably  in 
the  assets.— Kalkhoff  v.  Nelson  (Minn.)  62  N. 
W.  332. 

60  Minn.  284. 


XIII.    FOREIGN  CORPORATIONS. 

Act  requiring  franchise  fee,  interference  with  in- 
terstate commerce,  see  "Constitutional  Law," 
§  52. 

Regulation  of  foreign  companies,  act  impairing 
obligation  of  contracts,  see  "Constitutional 
Law,"  §  30. 

Might  of  foreign  company  to  mechanics  lien,  see 
".Mechanics'  Liens,"  §  16. 

Service  of  process  on,  see  "Writs  and  Notice  of 
Suits,"  §  16. 

S   105.    Special  statutory  provisions. 

[a]  (Mich.:   1S95A 

3  How.  Ann.  St.  §  4161d6,  added  to  the 
general  act  providing  for  incorporation  of  do- 
mestic manufacturing  companies,  provides  that 
foreign  corporations  organized  for  any  of  the 
purposes  contemplated  by  the  act  referred  to, 
on  recording  copies  of  their  charter,  and  filing  it 
resolution  authorizing  an  agent  to  acknowledge 
service  of  process  for  the  company,  ami  appoint- 
ing such  an  agent,  may  carry  on  business  in  the 
state,  and  enjoy  all  the  rights,  and  be  subject 
to  all  the  restrictions,  of  corporations  existing 
under  said  act.  Held,  that  this  did  not.  prohibit 
foreign  corporations  from  doing  business  in  the 
state,  or  make  their  contracts  within  the  state 
illegal,  but  merely  imposed  conditions  in  case 
they  desired  the  benefit  of  the  law  applicable  to 
domestic  corporations  of  similar  character.  Mc- 
Grath,  J.,  dissenting.  —  People  y.  Hawkins 
(Mich.)  64  N.  W.  736. 

[b]  (Mich.;    1.NI17.) 

A  corporation  of  another  state,  though  per- 
mitted to  do  business  in  Michigan,  is  not  an 

"organization  of  this  state."  within  How.  Ann. 
St.  §  3960d3,  providing  that  Michigan  corpora- 
tions shall  not  take  any  name  in  use  by  any 
other  "organization  of  this  state." — People  v. 
Home  Life  Assur.  Co.  (Mich.)  69  N.  W.  053. 

§   106.    Effect  of  failure  to   comply  with 
statute. 

[a]     (Mich,  j    1895.) 

A  foreign  mutual  fire  insurance  company, 
which  has  not  been  authorized  to  transact  busi- 
ness in  Michigan,  as  required  by  How.  Ann.  St.  § 
4S31  et  seq.,  cannot  maintain  an  action  for  an  as- 
sessment on  a  policy  insuring  property  in  the 
state,  though  the  contract  was  completed  by 
mail  in  another  state,  and  was  enforceable  there, 
as  How.  Ann.  St.  §  8130,  forbids  any  action  by  a 
corporation  on  anything  done  without  express 
authority  of  law,  and  hi  ran-.'  the  doctrine  of 
state  comity  will  not  be  applied  to  an  action  on  a 


contract  at  variance  with  the  policv  of  this  state. 
— Seamans  v.  Temple  Co.  (Mich.)  63  N.  W.  408. 
105  Mich.  400. 

Eb]      (S.  !>.;    ISO.".) 

An  action  in  attachment  may  be  main- 
tained by  a  foreign  corporation,  though  it  does 
not  appear  that  it  has  filed  its  articles  of  in- 
corporation with  the  secretary  of  state,  or  ap- 
pointed a  resident  agent. —  I'cch  Mauuf'g  Co.  v. 
Groves  (S.  D.)  62  N.  W.  109. 
6  S.  D.  504. 
[c]     (X.  u.:    is<((>.) 

Under  Laws  1895,  c.  47,  providing  that  no 
nonresident  corporation  may  transact  business, 
acquire  property,  institute  or  maintain  actions 
unless  it  shall  first  file  a  copy  of  its  charter, 
and  appoint  a  resident  agent,  etc.,  an  attach- 
ment levied  at  the  suit  of  a  nonresident  corpo- 
ration which  has  not  complied  with  such  pro- 
vision will  be  dissolved  on  motion. — Bradley, 
Metcalf  &  Co.  v.  Armstrong  (S.  D.>  68  N.  W. 
733. 

§   107.    Actions    against. 
(Minn.;    1894.) 

An  action  may  be  maintained  in  the 
courts  of  Minnesota  by  a  stockholder  against 
a  foreign  corporation  to  compel  it  to  issue  to 
him  a  new  or  duplicate  certificate  of  stock  in 
place  of  one  which  has  been  lost  or  destroyed. — 
Guilford  v.  Western  Union  Tel.  Co.  (Minn.)  61 
N.  W.  324. 

59  Minn.  332. 

§   108.    Creditors'  bill  against. 
(Wis.;    1895.) 

Rev.  St.  §§  3216-3228.  providing  for  pro- 
ceedings against  insolvent  corporations,  incor- 
porated under  the  laws  of  this  state,  do  not 
give  jurisdiction  of  a  creditors'  bill  against  a  for- 
eign corporation  doing  business  in  the  state. — 
Northwestern  Iron  Co.  v.  West  Superior  Iron 
&  Steel  Co.  (Wis.)  63  N.  W.  752. 
90  Wis.  570. 


CORPUS  DELICTI. 

Proof  of,  see  "Homicide,"  §  1. 


CORRECTION. 

Of  deposition,  see  "Deposition,"  §  7. 
Of  judgment,  see  "Judgment."  §  89. 
Of  record,  see  "Records,"  §  2. 

on  appeal,  see  "Appeal,"  §  153. 

Of  statute,  see  "Statutes."  §  17. 

Of  tax  assessment,  see  "Taxation,"  § 

Of  verdict,  see  "Trial,"  §  101. 


CORROBORATION. 

Of  accomplice  testimony,  see  "Criminal  Law,"  §§ 
115.  116. 

Of  prosecutrix,  see  "Rape,"  §§  11,  16;  "Seduc- 
tion." §  6. 

Of  witness,  see  "Witness,"  §  72. 

COSTS. 

I.  RIGHT  TO  COSTS.  55  1-11. 

II.  WHO  LIABLE,  §§  12-  15. 
HI.  SECURITY  FOR  COSTS,  §§  16-19. 
IV.  TAXATION,  §§  20-20. 

V.  COSTS  ON  APPEAL,  §§  27  .".2. 
VI.  COSTS  IN  CRIMINAL  CASES,  §§  33-40. 

Appealable  orders,  see  "Appeal,"  §  37. 
As  damages,  see  "Damagi         §  1. 

In  action  for  conversion,  see  "Trover  and  Con- 
version," 5  17. 


■10,        (§    1) 


COSTS,  l. 


(§  5) 


In  action   for   wrongful  attachment,  see  "Attach- 
ment," §  CI. 

to  abate   liquor  nuisance,  see  "Intoxicating 

i>.  >iu  luieting  Title— It. 

or  i  in. 

i  Eminent  Do 

uaaii 
In  dr.  "Divorce,"  §§  20^10. 

In   gai  i  at,"  jj  27. 

ji .'.ii,  gee  "Partitioi  . 
In  rep  "Replevin,"  S  32. 

I  itj   ui    atton        on   agreement  to  pay,  see 

"Al  torni  y  and  i  llii  ol ,"      8. 
Lien  on  deposit  in  court  for  costs,  see  "Deposit 

in  <  'uiirt." 
Of    private    sale   on    mortgage    foreclosure,    see 

"Chatl  i  Mortgages,"  §  51. 
or   will  contest,  see  ''Wills,"  §  31. 
iin  certiorari,  see  "Certiorari,"  I  9. 
On  foreclosure  under  power,  see  "Mortgages,"  § 

91. 
Payment    after    voluntary    nonsuit    or   dismissal, 

see  "l'i'iirii  c  in  Civil  Cases,"  §  5. 
as    condition    of    obtaining    new    trial,    see 

"New   Trial,"   §  4. 
l'n, vision  in  judgment,  see  "Judgment,"  §  34. 
in    nolc,    effect    on    negotiability,    see    "Ne- 
gotiable Instruments,"  §  11. 


I.   RIGHT  TO  COSTS. 

On  appeal,  see  post,  §  27. 

§   1.    Nature  of  right  and  persons  entitled 
to  costs. 

[a]     (Mich.;    180S.) 

Allowance  for  expenses  will  be  made 
complainant  in  a  suit  for  an  accounting  where  it 
appears  that,  after  the  decree  determining  com- 
plainant's right  to  an  accounting,  defendant,  for 
tin'  purpose  of  harassing  complainant  and  de- 
priving him  of  his  just  share,  has  instituted  vari- 
ous soils,  compelling  complainant  to  make  large 
expenditures.— Petrie  v.  Torrent  (Mich.)  G5  N. 
W.  557. 

[1>1    (Mien.;  1806.) 

2  How.  Ann.  St.  §  8964,  authorizes  recovery 
of  costs  by  plaintiffs  successful  in  replevin  and 
certain  other  notions  where  the  court  has  exclu- 
sive or  concurrent  jurisdiction.  Section  8907  de- 
clares that  in  actions  in  which  plaintiff,  if  suc- 
cessful, would  be  entitled  to  costs,  defendant 
shall  recover  costs  if  plaintiff  fails,  or  recovers 
a  sum  too  small  to  entitle  him  to  costs,  ffc/d, 
that  judgment  for  defendant  for  costs  in  replevin 
commenced  in  the  circuit  court  was  proper  on  a 
verdict  for  plaintiff  for  less  than  $100,  which  is 
within  the  exclusive  original  jurisdiction  of  a 
justice  court.— Berndt  v.  Ionia  Circuit  Judge 
I.Mich.)  09  N.   W.  601. 

[c]     (Neb.;   is:>7.) 

The  right  of  a  litigant  to  recover  costs  is 
a  statutory,  not  a  common-law,  right. — City  of 
Hastings  v.  Mills  (Neb.)  70  N.  W.  381. 

Id]     (Neb.;    1S»7.) 

Code  Civ.  Proc.  §  621,  prohibiting  plain- 
tiff's recovery  of  costs  in  an  action  in  which  a 
justice  of  the  peace  has  jurisdiction,  though 
brought  in  another  court,  applies  when  the 
judgment  rendered  is  within  the  jurisdiction  of 
a  justice,  though  the  amount  sued  for  is  be- 
yond that  jurisdiction. — City  of  Hastings  v. 
'Mills  (Neb.)  70  i\.  W.  381. 

[e]     (S.  D.;    1807.) 

Comp.  Laws,  §  6108,  providing  that  if 
plaintiff  does  not  accept  an  offer  for  judgment 
made  before  trial,  and  fails  to  recover  a  sum 
equal  to  the  offer,  he  cannot  recover  costs,  ap- 
plied to  an  action  by  S.  and  others,  in  which 
leave  was  granted  S..  on  his  motion,  to  strike 
out  the  names  of  all  the  other  plaintiffs  after  the 
offer  was  made,  and  the  case  proc  eded  in  the 


of  S.  as  plaintiff.— Shearer  v.  Hutchinson 
Count;  is.  D.)  70  N.  W.  1061. 
[rj    (Wis.)    1884.) 

tin  foreclosure,  Judgment  for  plaintiff 
as  prayed  for  in  the  complaint,  hal  the 

ii    found  due   i-  i   that  claimed, 

entitles   plaintiff    to   costs.      Nash    v.    Mi 
01  N.  W.  283,  89  Wis 
iKl     l«l«.:    1807.) 

A  Btatute  authorizing  costs  in  "actions" 
does  1 1 •  •  t  authorize  them  in  proceedings  by  one 
judgment  en  ditor  to  have  the  |  if  exe- 

cutions issued  by  another  judgment  creditor  ap- 
ii    i    to   the   payment   "l    movant's  judg- 
-Marks   v.   Auerbacb    (Wis.)   OU   N.    W. 
1001. 

§   2.    Discretion  of  conrt. 
[a]      (Mini,.;     1800.) 

The  awarding  of  costs  on  a  motion  to  set 

aside   a    judgment    is    in   the  di  ci f   the 

court.-  Olmstead  v.  Firth  (Minn.)  00  N.  \V.  9S.s. 
04  Minn.  243. 

ll>J     (Nci>.:    1885.) 

In  ill  of  statutory  provision,  the 

award  and  taxation  of  costs  rests  in  the  dis- 
cretion of  the  trial  court. — Baud  v.  Woodard 
lil  N.  W.  612,  43  -Neb.  310. 

See,  also,  post,  §  4. 

§  3.    Amount  recovered  in  salt, 
[a]     (Mich.;    istiii.i 

Whore  plaintiff  properly  sues  a  city  in 
a  circuit  court,  he  is  entitled  to  costs  where  lie 
obtains  a  judgment  for  6  cents  damages.— 
Mason  v.  City  of  Muskegon  (Mich.)  07  X.  \V. 
692. 

lb]     Web.;    1884.) 

Where  plaintiff  in  the  district  court  ob- 
tained a  judgment  for  $^(Kj.  which  was  within 
the  jurisdiction  of  a  justice  of  the  peace,  hi 
not  entitled  to  costs.— Shields  v.  Gamble  (Xeb.) 
01  N.  W.  101,  42  Neb.  850. 

§  4.    Prevailing  party. 

[a]     (Mich.:    1896.) 

The  application  of  How.  Ann.  St.  §  90O4, 
giving  the  prevailing  party  a  term  fee  for  every 
term  at  which  a  cause  is  regularly  on  the  cal- 
endar, and  not  reached,  or  is  postponed,  is  not 
affected  by  the  fact  that  the  court's  business 
was  such  that  it  was  apparent  that  the  cause 
could  not  be  reached. — Martin  v.  Lillibridge 
(Mich.)  69  N.  W.  75. 

£b]     (Minn.;    1895.) 

Where  defendant,  after  offering  to  sub- 
mit to  judgment  with  costs  and  disbursements, 
set  up  new  matter,  which  the  reply  denied,  and 
the  issue  thereby  raised  was  voluntarily  liti- 
gated by  plaintiff,  and  resulted  in  favor  of  de- 
fendant, it  was  error  to  enter  judgment  against 
defendant  for  plaintiff's  costs  and  disburse- 
ments. —  Harbo  v.  Board  of  Com'rs  of  Blue 
Earth  County  (Minn.)  65  N.  W.  457. 
63  Minn.  238. 

Tc]     (Wis.;    IS97.) 

The  rule  that  the  prevailing  party  is  prima 
facie  entitled  to  full  costs  must  control  the  dis- 
cretion  given  to  the  court  (Rev.  St.  §  291S)  in 
the  allowance  of  costs  in  equitable  actions,  un- 
less justice  requires  a  departure  from  such  rule. 
—Spongier  v.  Hahn  (Wis.)  70  X.  \V.  466. 

§   5.    On  dismissal. 
(Minn.;    1SU5.) 

Where  there  are  a  trial,  findings  of  fact, 
and  conclusions  of  law,  on  which  judgment  of 
dismissal  is  entered  for  defendant,  there  is  a 
judgment  on  the  merits,  within  Gen.  St.  1894, 
§  5498,  subsec.  4,  so  as  to  entitle  defendant  to 
$10  costs. — Winnebago  Paper  Mills  v.  Xorth- 
we  i  in  Printing  &  Publishing  Co.  (Minn.)  63 
X.  W.  1024. 

01  Minn.  oTc!. 
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J   6.    Effect  of  reversal. 

(Iowa;   1S!)«.)  ,        ,  .      .      A  . 

Where  a  judgment  for  defendant  is  re- 
versed on  ai|n-:il."  and  on  second  trial  judgment 
is  again  rendered  for  defendant,  the  trial  eonrt 
niav  properly  tax  the  costs  of  the  first  trial 
against  plaintiff.— Palmer  v.  Palmer  (Iowa)  G6 
N.  W.  734. 

§  7.    Trial  of  appeal  to  determine. 
(Minn.;    IS!)."..) 

Where  the  costs  incurred  are  trifling,  an 
appeal  will  not  be  tried  on  its  merits  for  the  pur- 
pose  of  determining  the  right  to  such   costs.- 
Thomas  v.  Craig  (Minn.)  62  N.  W.  1133. 
GO  Minn.  501. 

§  8.    Actions   involving   title   to   land. 

(Mich.;    1895.) 

In  trespass  quare  clausum  under  a  gen- 
eral denial,  th  ■  "title"  (How.  St.  §  89G4.  subd. 
2)  is  not  put  in  issue,  so  as  to  entitle  plaintiff 
to  judgment  for  costs  on  recovery  of  nominal 
damages.— Ostrom  v.  Potter  (Mich.)  62  N.  W. 
170. 

104  Mich.  115. 

§  9.    Wrongful  cutting  of  timber. 

(Wis.:    1895.) 

A  plaintiff  in  an  action  for  the.  value  of 
timber  wrongfully  cut  is  not  entitled  to  costs 
as  a  matter  of  right.— Everett  v.  Gores  (Wis.) 
02  N.   W.  82,  89  Wis.  421. 

§   10.    Conditions     precedent— Perfecting 
judgment. 

(Wis.:    1897.) 

Under  Sanh.  &  B.  Ann.  St.  §  2S91n,  requir- 
ing the  successful  party  to  perfect  the  judg- 
ment within  GO  days  after  verdict,  unless  there 
shall  be  a  stay,  in  which  case  he  shall  have  30 
days  after  the  stay  expires,  and  providing  that 
in  case  of  his  failure  the  judgment  shall  be 
entered  by  the  clerk,  but  without  costs  to  either 
party,  the  pendency  of  a  motion  for  new 
trial  does  not  operate  as  such  stay  unless  so 
ordered  by  the  court,  the  clerk  being  required 
by  Rev.  St.  §  2861,  on  receiving  a  verdict,  to 
make  an  entry  on  his  minutes  specifying  the 
verdict,  "and  either  the  judgment  rendered 
thereon  or  an  order  that  the  cause  be  reserved 
for  argument  or  further  consideration,"  and 
that,  "if  a  different  direction  be  not  given  by 
the  court,  the  clerk  must  enter  judgment  in  con- 
formity with  the  verdict."  Steinhofel  v.  Rail- 
way Co.  (1S9G)  05  N.  W.  852,  92  Wis.  123,  over- 
ruled.—Milwaukee  Masons'  <&  Builders'  Ass'n 
v.  Niezerowski,  70  N.  W.  1G6. 

§    11.    Effect  of  tender  of  part  of  debt. 
(Mi--li.:    1896.) 

Tender  and  payment  into  court  of  a  part 
of  the  debt  will  not  prevent  plaintiff  from  being 
entitled  to  costs  in  the  circuit  court. — Emerson  v. 
Kinne  (Mich.)  68  N.  W.  982. 


II.    WHO    LIABLE. 

§   12.    In  general. 

[al     (Iowa:    1897.) 

Where,  in  replevin,  plaintiff  admits  that 
defendants  are  in  possession  under  a  mortgage 
to  secure  notes,  but  contends  that  there  was  do 
consideration  for  the  notes,  he  is  chargeable 
with  all  the  costs;  it  being  found  that  some- 
thing was  due  defendants,  though  only  one-half 
what  they  claimed,  and  it  not  being  found  that 
any  note  was  wholly  without  consideration. — 
Harvey  v.  Pinkerton  (Iowa)  70  N.  W.  192. 

[b]      (Mich.;    1897.) 

On  a  bill  for  an  accounting  between  part- 
ners, where  defendant  obtained  affirmative  re- 
lief by  reformation  of  the  contract  of  partner- 
ship, and  the  interests  of  the  parties  cannot  be 
definitely  ascertained  until  the  commissioner  has 


made  his  report,  costs  should  await  the  final 
decree. — Feige  v.  Babcock  (Mich.)  70  N.  \Y.  , ; 
Babcock  v.  Feige,  Id. 

[c]    (Minn.:    189G.) 

In  the  absence  of  special  directions,  costs 
go  with  an  irregular  judgment  which  is  not  void 
for  want  of  jurisdiction. — McRoberts  v.  McAr- 
thur  (Minn.)  68  N.  W.  770. 

[<1]     (Neb.;    I  89G.) 

Code  Civ.  Proc.  §  505,  providing  that,  if  a 
defendant's  offer  to  allow  judgment  to  be  tak- 
en against  him  for  a  certain  sum  be  rejected, 
plaintiff  shall,  if  he  fail  to  obtain  judgment  for 
a  greater  sum.  pay  defendant's  costs  from  the 
time  of  the  offer,  requires,  when  there  is  but  one 
defendant,  that  all  costs  of  plaintiff  as  well  as 
defendant  from  the  time  the  rejected  offer  was 
made  be  taxed  against  plaintiff. — Wachsmuth 
v.  Orient  Ins.  Co.  (Neb.)  OS  N.  W.  935. 

te]    (Wis.;    1895.) 

Under  Rev.  St.  §5  3128,  3129,  providing 
for  the  determination  of  the  claims  of  a  creditor 
who  is  party  to  an  action  for  partition,  and  holds 
a  lien  upon  an  undivided  interest  in  the  premises 
sold,  and  further  directing  that  questions  of  fact 
may  be  referred  to  a  jury,  and  "tried  as  in  other 
eases,  and  the  cost  of  such  trial  shall  be  paid  by 
the  party  failing,"  costs  may  be  so  taxed  where 
the  trial  is  by  the  court. — Van  Osdell  v.  Cham- 
pion, 62  N.  W.  539,  89  Wis.  661. 

[f]     (Wis.;    1S96.) 

When  a  vendor  in  a  contract  for  the  sale 
of  lands  sues  for  the  price,  he  may,  on  a  decree 
in  his  favor,  be  charged  with  the  entire  costs, 
if  it  appears  that,  had  he  faithfully  performed 
the  contract,  the  suit  would  have  been  unneces- 
sary.— Oates  v.  Parmly  (Wis.)  67  N.  W.  739. 
93  Wis.  294. 

§13.    Public   officers. 
(Iowa;    1896.) 

Public  officers-  impleaded  in  their  repre- 
sentative capacity  are  not  liable  personally  for 
costs.— Farmers'  Loan  &  Trust  Co.  v.  City  of 
Newton  (Iowa)  66  N.  W.  784. 

§    14.    Dismissal  as  to  one  appellant — Ef- 
fect on  others. 

(Neb.;    1895.) 

Where  the  appeal  of  a  party  against 
whom  the  judgment  rendered  is  dismissed,  the 
remaining  appellants  may  be  relieved  by  the 
court  from  the  pavment  of  costs.— Scott  v.  Cor- 
nish (Neb.)  62  N.  W.  1065. 
44  Neb.  376. 

§    15.    Apportionment. 

(Iown;   1S94.) 

Code,  §  2934,  providing  that  where  there 
are  several  defendants  the  costs  shall  be  appor- 
tioned according  to  the  several  judgments  ren- 
dered, does  not  apply,  in  case  several  persons 
are  sued  in  tort  and  they  defend  jointly,  and 
judgment  is  rendered  in  favor  of  plaintiff 
against  all  but  one  defendant,  so  as  to  prevent 
judgment  from  being  rendered  against  the  other 
defendants  for  all  the  costs. — Johnson  v.  Miller 
(Iowa  l  61  N.  W.  422. 
93  Iowa,  165. 


III.    SECURITY    FOB    COSTS. 

§   16.    Notice  of  application. 

(Wis.:   ISfiJ.) 

Under  Rev.  St.  §  2945,  providing  that 
on  proof,  by  affidavit,  entitling  defendant  there- 
to, the  court  shall  order  plaintiff  to  file  se- 
curity for  costs,  plaintiff  is  not  entitled  to  no- 
tice of  the  application  for  the  order.— Felton  v. 
Hopkins,  61  N.  W.  77,  89  Wis.  143. 

§17.    Time  of  filing. 

(Wis.:   1S94.1 

Under  Rev.  St.  §  2831.  providing  that 
the    court    may    on    motion    and    "good    cause 


in 


uj  ,  IV. 


|    412 


; 

I      Will) 

i    Hi.- 
tion  2940  ,.r..\  idea  the  curt  maj ,  on  mol 

i  .  , 

il       I   ■•■  m  v.  Hopkins 
(J  I  N.  \V.  i  113. 

iidemoe. 

i  Hlvth.l      , 

!  mi.  St  §  7717c  provides  tint 
»i  any  suit  for  the  pei  lonal  Lai  or  a 

eui  shall 

it  h      is  a  i 
■  of  a<  tion,  and  is  m  ibl 

security.      2  How.  Ann.  St.  §  682 

who  i  nts  oi 

the mi',    in   which  .suit  is  brought   shall  give 
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i  Hour, .si.], -at  plaintiff  is  required  to 
give  security  for  costs,  in  an  action  to  i 

:  labor.— Osowicki  v.  Ferrick  (.Midi.) 

§    19.    Action  by  next  friend. 
(Mich.;    1800.) 

Under  3  How.  Ann.  St.  §8989.  providing 
that,  where  suit  has  been  brought  in  the  name 
of  an  infant  whose  next  friend  has  not  given 
seeuritj  f<  c  costs,  the  court  may  require  such 
security  to  be  given,  the  question  whether  such 
security  shall  he  required  is  within  the  discre- 
tion of  the  court.— Rabidon  v.  Muskegon  Cir- 
cuit Judge  i.Mich.)  68  N.  W.  147. 


IV.   TAXATION. 

In  criminal  cases,  see  pos..  §  33. 
Against    party    opposing   motion   to   amend,    see 
"Pleading,"  §  69. 

§   20.    Taxation  in  general. 

[a]  (S.  U.;    1800.) 

A  prosecution  by  a  city  for  keeping  a 
tippling  shop  in  violation  of  a  city  ordinance, 
lit  to  the  supreme  court  by  writ  of  error, 
is.  as  affects  the  question  of  taxation  of  costs. 
to  be  considered  a  criminal  case.— City  of  Yank- 
ton v.  Douglass  (S.  D.)  67  N.  W.  630. 

[b]  (Wis.;    1895.) 

On  reversal  of  an  order  refusing  to  set 
aside  a  service  of  summons  on  a  defunct  cor- 
poration, costs  cannot  be  awanleil  in  its  favor. 
—Conil.es  v.  Milwaukee  &  M.  R.  Co.  (Wis.)  62 
N.  W.  89,  89  Wis.  297. 

[c]  (Wis.;    18!)5.) 

The  court  cannot  limit  the  amount  of 
costs  to  be  recovered  by  the  party  to  whom  it 
awards  them.— Hayes  v.  Douglas  County  (Wis.) 
65  N.   W.  482. 

92  Wis.  429. 

[d]  (Wis.;    1S!>0.) 

Sanb.  &  B.  Ann.  St.  §  2894a.  provides 
that,  if  a  successful  party  fails  to  enter  and  per- 
fect his  judgment  within  60  days  after  verdict, 
he  wai  right    to  costs,  unless  there  is  a 

stay  ..i  proceedings  after  verdict  Held,  that 
a  pending  motion  for  new  trial  operates  as  such 
a  stay. — Steinhofel  v.  Chicago.  M.  &  st  1* 
Ry  Co..  65  X.  W.  S32,  92  Wis.  123. 

£e]     (Wis.:    1800.) 

In  action.-  ...  contract,  costs,  exclusive  of 
disbursements,  are  limited,  under  Rev  Si  g 
2921,  to  $25— Casgrain  v.  Hamilton  (Wis.)  66 
N.  W    118. 

92  Wis.  179. 
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[C]      (Wis.;     ISII.'.I 

Whei  e  li  '  re  to  amend  is  granted  <],.. 
fendanl  as  a   tin  tr  to  him,  in  the  taxal 

judgment  having  been  rendered  for  de- 
fendant, be  cannot  be  allowed  fees  foi  draw- 
ing the  amended  answers,  for  the  motion   )..r 

leave    I.,   am. mi. I.    nor    for  drawing   the   affidavit 
on   which    the   motion    was   made.-- Keith    Bros 
&  Co.  v.  Stiles  (Wis.)  64  X.  W.  860. 
92  \\  is.  15. 

Id]     (Wis.:    1806.) 

Where  defendant  successfully  defends 
an  action  on  the  ground  of  former  recovery, 
the  cost  of  the  exemplification  of  the  f> 
judgment  is  properly  taxed  against  plaintiff.— 
Keith  Bros.  &  Co.  v.  Stiles  (Wis.)  6!  X.  W. 
800. 

92  Wis.  15. 
[e]     rWU.i    1805.) 

The  suit   tax  of  one  dollar  is  not  recov- 
erable   by    the    Successful    parly,    and    therefore 
should  not  be   taxed  against    the   losing 
—Keith  Bros.  &  Co.  v.  btiles  (Wis.)  04  X.   W. 
800. 

92  Wis.  15. 
See,  also,  post,  §§  28,  29. 


22. 


Witness  fees. 


fn]     (Iowu;    1S!)7.» 

In  an  action  of  slander,  for  accusing  plain- 
tiff of  stealing  cattle,  defendant  pleaded  in  miti- 
gation that  such  was  plaintiff's  reputation,  and 
that  he  did  steal  cattle.  There  was  a  vi 
for  plaintiff  for  $1.  Held,  that  under  Co 
2933,  providing  that  costs  shall  be  recovered  by 
the  snecessful  party,  plaintiff  was  not  liable  for 
the  costs  of  wine .-sis  called  solely  to  the  matter 
in  mitigation;  and  tlrat  section  2934,  providing 
that,  where  there  are  several  causes  of  action 
or  several  issues,  the  plaintiff  shall  recover 
costs  upon  the  issues  determined  in  his  favor, 
and  the  defendant  upon  the  issues  determined 
in  his  favor,  did  not  apply,  though,  in  a  sense, 
the  plea  in  mitigation  raised  an  issue  which  was 
determined  in  defendant's  favor.— McGuire  v. 
Montrose  (Iowa)  70  X.  W.  743. 

[!•]      (Iowa;    1807A 

In  an  action  of  slander,  one  count  charged 
the  spi  a  king  of  the  defamatory  words  to  H.  on 
July  21st.  Another  count  charged  the  speaking 
of  the  same  words  to  W.  on  July  ISth.  Plain- 
tiff recovered  on  one  count  only.  Held  that, 
though  the  testimony  of  certain  witnesses  ap- 
plied to  each  of  said  causes  of  action,  where  it 
was  not  possible  to  say  what  part  of  it  applied 
to  one  and  what  to  the  other,  defendant  was  not 
entitled  to  have  half  the  00£ 
taxed  to  plaintiff,  under  Cole.  S  2934,  providing 
that,  where  there  are  several  causes  of  action 
in  the  same  petition,  each  party  shall  r. 
costs  on  the  issues  determined  in  his  favor.— Mc- 
Cuire  v.  Montrose  (Iowa)  70  X.  W.  743. 
[c]     (Wis.;    1805.) 

Witness  ties  of  a  mere  nominal  partv 
to  a  suit  are  properly  taxed  against  the  losing 
party.-  Keith  Bros.  &  Co.  v.  Stiles  (Wis.)  04 
X.  W.  860. 

92  Wis.  15. 
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§  23.   Notice  of  taxation. 

la]     (Mith.i    1896.)  

A  notice  oi  taxation  of  costs  is  not  invalid 
because  served  before  the  judgment  was  entered 
on  the  verdict,  the  early  service  being  a  mere  ir- 
regularity.—Murphy  v.  Mulvena  (Mich.)  66  N. 
\Y.  224. 

[bj     (Minn.;    1896.)  . 

The  fact  that  costs  were  taxed  and  in- 
serted in  the  judgment  on  insufficient  notice  did 
not  render  the  taxation  absolutely  void.— Lind- 
holm  v.  Itasca  Lumber  (Jo.  (Minn.)  05  N.   W. 

931. 

64  Minn.  46. 

§   24.   Awarding  separate  bill  to  each  de- 
fendant. 
(Mich.;   1893.) 

How.  St.  §§  8964,  8967-8969,  contem- 
plate but  one  bill  of  costs  in  favor  of  defend- 
ants in  ejectment,  where  the  cause  has  gone 
to  trial,  and  all  the  defendants  are  acquitted. — 
Black  v.  Carpenter  (Mich.)  02  N.  W.  369. 
104  Mich.  2S0. 

§  25.    Remedies  for  erroneous  taxation — 
Motion  to  retax. 

[a]  (Iowa:    1S95.) 

A  motion  to  retax  costs  in  a  suit  to  fore- 
close a  mortgage,  which  was  filed  in  a  subse- 
quent suit  tc  set  aside  the  decree  of  foreclosure. 
was  properly  stricken. — Jackson  v.  Gould  (Iowa) 
05  N.  W.  400. 

[b]  (Wis.;    1S94.) 

Where  a  motion  to  review  a  taxation  of 
costs  does  not  point  out  in  what  respect  the  per- 
son objecting  claims  to  have  been  aggrieved 
(Cir.  Ct.  Rule  33),  the  action  of  the  trial  court 
in  affirming  the  taxation  will  not  be  disturbed 
on  appeal.— Turner  v.  Oberheu  (Wis.)  61  N.  W. 
280,  89  Wis.  1. 

§  26.   Review  on  appeal. 

fa]     (Nel>.;    J  894.) 

In  order  to  review  the  taxation  of  costs, 
a  motion  to  retax  must  be  filed  in  the  trial 
court,  and  a  ruling  obtained  then. on. — Shields 
v.  Gamble.  61  N.  W.  101.  42  Neb.  S50. 

[b]     (Neb.;   1S90.) 

In  order  to  review  the  question  of  taxation 
of  costs,  a  motion  to  retax  must  be  made  in  the 
trial  court,  and  a  ruling  obtained  thereon  by  that 
court.  Real  v.  Honey  (1S94)  5S  N.  W.  136.  39 
Neb.  516,  followed.— Yankton,  N.  &  S.  W.  Ry. 
Co.  v.  State.  OS  N.  W.  487. 
tc]     (S.  D.;    1S96.) 

In  an  action  for  trespass  to  real  estate,  an 
allegation  that  plaintiff  is  entitled  to  possession 
of  the  property,  anil  a  denial  of  the  same,  raises 
a  question  of  title,  which  would  deprive  a  jus- 
tice of  jurisdiction  of  the  action,  under  Comp. 
Laws,  S  0042;  and,  on  recovery  in  the  circuit 
eourt,  plaintiff  is  entitled  to  costs,  under  Comp. 
Laws,  s  5191— Grosso  v.  City  of  Lead  (S.  D.) 
6S  N.  W.  310. 


V.   COSTS  ON  APPEAL. 

§  27.   Right  to  costs. 

(Micb.;    1895.) 

Where  appellee  files  no  brief,  on  affirm- 
ance neither  party  is  entitled  to  costs. — Sawtells 
v.  Howard  (Mich.)  02  N.  W.  150. 
104  Mich.  54. 

§   28.    Items  taxable. 

[a]  (Iowa;    1890.) 

Appellant  is  liable  for  costs  for  unneces- 
sary notices  of  appeal  served. — Farmers'  Loan 
&  Trust  Co.  v.  City  of  Newton  (Iowa)  66  N.  W. 
784. 

[b]  (Mich.;    1893.) 

When  various  causes  are  heard  together, 
and  but  one  brief  is  presented   by  the  winning 


[party,  "  itti  rn     '     fee  wil!  be  allowed; — 

Hannah  61  Lav  M<  rcantile  Co.  v.  Mosser  (Mich.) 
62  X.  W.   1120. 

in:,  Mich.  18. 

Tc]     (Micb.;   1896.) 

Tub.  Acts  1S95,  No.  260,  relating  to  bonds, 
and  the  acceptance  of  surety  companies  as  sure- 
ties thereon,  does  not  authorize  the  taxation  as 
costs  of  a  charge  paid  by  a  litigant  to  a  sure- 
ty company  for  becoming  surety  on  an  appeal 
bond,  where  the  litigant  does  not  occupy  the 
relation  of  a  fiduciary. — Sornerville  v.  Wabash  R. 
Co.  (Mich.)  09  N.  W.  90. 

[d]     (S.  D.;    1893.) 

For  argument  on  rehearing  the  prevail- 
ing party  is  entitled,  as  costs,  to  a  sum  equal 
to  the  amount  allowed  for  the  original  argu- 
ment.—Kirby  v.  Western  Union  Tel.  Co.  (S. 
D.)  65  N.  W.  482. 

§   29.   On      appeal     from     board     of 

equalization. 
(Iowa;    1896.) 

Where  the  district  court,  on  appeal  from 
a  board  of  equalization,  has.  iu  its  discretion,  al- 
lowed pleadings  to  be  filed,  copy  fees  therefor 
may  be  included  in  taxing  costs. — Farmers' 
Loan  &  Trust  Co.  v.  City  of  Newton  (Iowa)  66 
N.  W.  784. 

§   30.    From  justice's  court. 
(Micb.;    1S96.) 

The  discretion  of  the  circuit  court,  on  ap- 
peal from  justices  of  the  peace  and  court  commis- 
sioners, under  How.  Ann.  St.  5§  7026,  8307,  9004. 
to  allow  costs,  including  term  fees,  cannot  be  over- 
come by  a  rule  of  court  not  to  allow  them  in  cer- 
tain cases. — Voigt  Brewing  Co.  v.  Hosmer  (Mich.) 
66  N.  W.  217. 

§  31.    Expense  of  record,  transcript,  ab- 
stracts, etc. 

[a]  (Iowa;    J893.) 

Where  tie  additional  abstract  on  ap- 
peal contained  about  7  pages,  and  the  amend- 
ment thereto  19,  and  no  sufficient  cause  was 
shown  for  the  failure  to  incorporate  in  the  ad- 
:il  abstract,  when  prepared  and  served  at, 
first,  all  the  matter  set  out  in  the  amendi 
ci  sis  will  not  be  allowed  for  the  amendment. — 
Bowman  v.  Western  Fur  Manuf'g  Co.  (Iowa) 
04   X.    W.    775. 

[b]  (Iowa;   1896.) 

Foe.0  tor  the  reporter's  transcript,  paid 
by  plaintiff,  appealing  from  a  judgment  for  de- 
fendant which  was  reversed,  may.  after  a  judg- 
ment for  defendant  on  second  trial,  be  properly 
taxed  against  defendant,  under  McClain's  Code. 
§  4152,  providing  that  the  clerk  may  tax  as 
costs  any  sum  foi  any  matter  which  "the  court 
may  have  awarded  as  costs  in  the  progress  of  the 
case,  or  may  deem  just  to  be  taxed,"  and  are 
not  governed  by  section  5029,  providing  that, 
when  a  transcript  is  desired  in  a  civil  case,  "tne 
fees  therefor  shall  be  paid  by  the  party  desiring 
the  same."— Palmer  v.  Palmer  (Iowa)  60  X.  W. 
734. 

[c]  (Iowa;   1896.) 

Where  an  additional  abstract,  of  no  mer- 
it in  determining  the  appeal,  is  not  served  on 
appellant  till  more  than  nine  months  after  the 
original  abstract  was  served,  and  but  a  short 
time  before  the  case  is  to  be  submitted,  no  costs 
for  it  will  be  allowed  to  the  appellee,  when  no 
excuse  for  delay  is  shown. — Gutherless  v.  Rip- 
ley (Iowa)  67  N.  W.  109. 

[u]     (Iowa;   1896.) 

Since  it  is  the  usual  practice  to  argue 
a  motion  submitted  with  the  main  case  on  ap- 
peal, in  print,  along  with  the  arguments  on  the 
main  case,  costs  of  preparing  printed  argu- 
ments mi  motion  to  dismiss  the  appeal  will,  on 
affirmance,  be  charged  against  appellants.— Art3 
v.  Rocksien  (Iowa)  07  X.  W.  409. 
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[e]  (S.  I>.s    im;<;.> 

under  tl  e  ruli  court  will 

camine  the  bill  except  to 

settle  l  tracts;    and 

an  abject  on  by  an  appellee,  on  reversal,  to  the 

-ii  of  costs   for  the  printing  of  so  much 

of   appi  ii  mii's 

denci .  on  the  gri  l1  the  bill  nr  exci  d 

on   of   errors    n 
trial,  and 
iii 4'. I  null-  -  the   tad    relied   on 
iwn   bj    the  abstract      Peai  i    v.  CI 
M.  &  St.  P.  Ry.  Co.  (S.  D.)  07  N.  \V.  I 

[f]  (S.  I>.:    1896.) 

An  appellee  successful  <>n  appeal  is  entitled 
to   have   included,    in    costs    allowed    him,    the 

i  pn id  bj  inin  to  the  official  stenog 
for  a   transcript  of  the  i  I      ! 

w  hich,  by  reason  of  the  insufficienc 
hint's  bill  of  exceptions 

fed    tl  o    I   "'i    apt    al.  -Novotny   v.   Dau- 

forth  (S.  D.)  69  N.  \V.  585. 

In  criminal  cases,  see  post,  §  36. 

5   32.    Bringing  up  unnecessary  matter. 

[a]  (Iowa;    1895.) 

That  matter  in  a  single  pace  of  appel- 
lee's additional  abstract  was  improperly  insert- 
ed is  not  ground  for  taxing  the  whole  costs 
against   appellee. — Reed   v.   Lane  (Iowa)   65   N. 

\V.  380. 

[b]  Ileum:    1896.) 

Where   the   appellant    files   a   transcript   of 
the  record,  not  required  by  the  denials  of  the 

appellee,  and  therefore  unnecessary,  its  cost 
should  not  be  taxed  to  the  appellee. — Bucknell 
v.  Deering  (Iowa)  6S  N.  W.  825. 

|c]     (S.  D.;    1895.) 

A  recovery  for  disbursements  for  unnec- 
essary printing  in  the  brief  portions  of  the 
written  abstract   and   lengthy   quotations  from 

text-1 ks     and     reported     cases    conveniently 

within  the  reach  of  the  supreme  court  will  not 
be  allowed. — Kirby  v.  Western  Union  Tel.  Co. 
(S.  D.)  05  N.  W.  482. 


VI.  COSTS  IN  CRIMINAL  CASES. 

§  33.    Taxation. 

(Mich.)    1895.) 

Costs  in  a  criminal  case  in  connection 
with  a  fine,  and  commitment  until  payment, 
need  not  be  taxed  by  the  clerk  after  giving  no- 
tice of  the  proceedings  therefor,  but  the  court 
may  summarily  determine  and  state  in  its  judg- 
ment the  amount  of  the  costs  to  be  paid  by  the 
accused. — In  re  Johnson  (Mich.)  62  N.  \V.  407. 
104  Mich.  343. 

§  34.    Liability  of  defendant. 

[a]  (Iowa:    189C.) 

An  attorney's  fee  of  $60,  allowed  by 
the  court  in  a  criminal  case,  under  McClain's 
Code,  §  2388,  authorizing  ''a  reasonable  at- 
torney's fee  to  be  assessed  by  the  court."  will 
not,  on  appeal,  be  held  excessive  in  the  ab- 
sence of  any  evidence.— State  v.  Arnold  (Iowa) 
67  N.  W.  252. 

[b]  (Neb.;    1S90.) 

An  attorney's  fee  cannot  be  taxed  against 
a  defendant,  under  Comp.  St.  c.  50,  §  22.  in  a 
case  prosecuted  by  the  county  attorney,  though 
another  attorney  examined  the  witnesses. — 
Hornberger  v.  State  (Neb.)  66  N.  W.  23. 
47  Neb.  40. 


§  35. 


Costs  of  appeal. 


(S.  D.;    1896.) 

On  affirmance  on  error  to  review  a  con- 
viction of  a  crime,  costs  of  the  appeal  are  not 
to  be  taxed,  in  the  absence  of  statute,  against 
defendant. — City  of  Yankton  v.  Douglass  (S. 
D.l  67  N.  W.  030. 


§   3C.    Liability   of  county. 
(Iowaj    i^iir.i 

The  advisability  of  ordering  a  transcript 
on  appeal  by  defendant  in  a  criminal  a 
be  made  at  the  i  I  the  county,  as  i>ru- 

vided   bj    Code,      .:..?.  rests  ii  disci etion 

of  the  trial  ccurt    State  v.  Waddle  (lowai  04 
N.  W.  27& 

§   37.    Liability   of   state — Costs  in   unor- 
ganized  counties. 

[nj     is.  It.;    1896.) 

Laws   1891,  c.    15,  require*  the  county  as- 
county  to  assess  for  state  and 
judicial  purposes  the  property  in  the  unorganized 
Lyman  on  eh  were  at- 

tached   to    Brule   county   fur   judicial   purp 
I  aapter  16,    i  i  chapter  tl  thai 

the  compensation  of  the  a  ae  the 

meat   in  the  ui 
be  paid  by  the  state  treasuri  r  from  the  tax. 
lected    on    sin  Ii  that    the 

fund   for  stale  and  judicial   pm 
in   Buch  unorganized  counties,  is  required  to  be 
paid  into  the  stati  tn  asury,  and  becomes  a 
fund  for  the  payment  of  the  expenses  of  crim- 
inal prosecutions  arising  in  such  counties. — Mor- 
gan v.  State  (S.  D.)  68  N.  W.  538, 

I  I.  I     (8.   I).;    1896.) 

Comp.  Laws.  J  425,  provides  that  the  civil 
and  criminal  jurisdiction  ol 
in  a  judicial  subdivision  containing  one  or  more 
unorganized  counties  Bhsll  extend  over  all  such 
unorganized  counties,  and  that  the  expensi  -  o 
criminal  prosecutions  arising  in  such  unorgan 
ized  counties  shall  be  audited  and  paid  out  of  tie- 
state  treasury,  when  the  same  is  certified  and  al- 
lowed in  the  manner  prescribed  therein.  Held, 
that  such  statute  applies  to  unorganized  coun- 
ties which  were  a  part  of  the  Great  Sioux  In- 
dian reservation  at  the  time  ute  was  en- 
acted.—Morgan  v.  State  (S.  U.)  68  N.  W. 

[c]  (S.  D.;    1S9U.) 

Laws  1881,  C.  84,  §  15,  amended  by  Laws 
1891,  c.  4,  making  the  state  liable  for  the  costs 
of  prosecutions  arising,  or  having  arisen,  in  un- 
organized counties,  applies  where  a  prosecution 
arose  in  a  county  then  unorganized,  though  it 
was  organized  shortly  after,  and  the  case  was 
removed  there  for  trial.— Lyman  County  v. 
State  (S.  D.)  69  N.  W.  601. 

[d]  (S.  D.:    1896.) 

The  certification  by  the  state's  attorney, 
and  allowance  by  the  court,  of  costs  in  a  crim- 
inal prosecution  arising  in  an  unorganized  coun- 
ty, n  quired  by  the  statute,  is  a  condition  prece- 
dent to  their  payment  by  the  state  auditor,  but 
not  to  the  maintenance  of  an  action  against 
the  state  thereon,  after  refusal  of  their  pay- 
ment by  the  auditor. — Lyman  County  v.  State, 
(S.  D.)  69  N.  W.  601. 

te]      (S.  D.)    lSiH!.) 

When  a  criminal  prosecution  arose  in  an 
unorganized  county,  and  the  costs  were  payable 
by  the  state,  the  issuance  by  me  county  after 
its  organization  of  its  warrants  for  such  costs 
is  unauthorized;  but,  where  such  warrants 
have  been  issued  ;n  good  faith,  they  will  be 
treated  as  advances  made  on  the  claims,  and 
entitle  the  county  to  be  subrogated  to  the  rights 
of  the  claimants  against  the  state. — Lyman 
County  v.  State  (S.  D.)  69  N.  W.  601. 

§   38.    Surety  to  keep  the  peace. 

(Iowa;    1895.) 

Where  one  has  been  bound  over  to  keep 
the  peace  and  to  abide  the  orders  of  the  district 
court,  under  Code,  §  4126,  providing  that  "if  it 
is  made  to  appear  in  the  court  that  the  proceed- 
ing was  instituted  without  probable  cause  the 
court  may  render  judgment  against  the  com- 
plainant for  such  costs,"  where  the  complain- 
ant does  not  appear  it  is  error  not  to  allow  de- 
fendant to  introduce  evidence  to  show  want  of 
probable  cause.— Slate  v.  Steinkopf  (Iowa)  62  N. 
W.  787. 
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§   39.    Attorney  appointed  to  defend. 
(>,-!,.:    1895.) 

Where  the  district  court  appoints  coun- 
sel  under  Crim.  Code,  *  437,  to  defend  an  indi- 
gent prisoner,  the  claim  of  such  attorm 
services  in  the  trial  court,  &nd  on  appeal,  must 
be  presented  for  allowance  in  the  district  court, 
■  than  in  the  supreme  court. — Edmonds  v. 
62  N.  W.  199,  43  Neb.  742. 

S  40.    Appeal  from  taxation. 

(!Vel>.:    1SOC.) 

The  right  of  appeal  from  the  county  to 
the  district  court  in  a  criminal  prosecution  does 
not  lie  in  favor  of  the  complaining  witness, 
against  whom  a  judgment  for  costs  has  been 
rendered  under  Cr.  Code,  §  322. — Ochander  v. 
Hansen  (Neb.)  67  N.  W.  604. 
48  Neb.  485. 


CO-TENANCY. 

See  "Joint  Tenancy";    "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Corporations." 

COUNSEL. 

See  "Attorney  and  Client." 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

I.  IN  GENERAL,  §§  1-10. 
II.  COUNTY  SEAT,  §§  11-16. 

III.  OFFICERS,  §§  17-25. 

IV.  COUNTY  BOARD,  §§  26-32. 
V.  CONTRACTS,  §§  33-42. 

VI.  LIABILITIES   IMPOSED  BY   STAT- 
UTE, §  43. 
VII.  LIABILITY  FOR  TORTS,  §§  44,  45, 
VIII.  PRESENTATION,  ALLOWANCE,  AND 
ENFORCEMENT  OF   CLAIMS,    §§ 
46-53. 
IX.  ACTIONS,  §§  54-57. 

See,  also,  "Bridges";    "Municipal  Corporations." 

Act  requiring  support  of  habitual  drunkards, 
police  power,  see  "Constitutional  Law,"  §  44. 

Certifying  constitutional  amendment  to  county 
auditors,  see   "Constitutional  Law,"   §  4. 

Concurrent  jurisdiction  with  city  to  improve 
street,  see  "Municipal  Corporations,"  §  111. 

Depositaries  of  comity  funds,  see  "Depositaries," 
§§  3,  4. 

Division  into  school  districts,  see  "Schools  and 
School  Districts,"  §  2. 

Grant  of  ferry  franchise,  see  "Ferry." 

In  what  county  arrest  may  be  made,  see  "Ar- 
rest," §  4. 

Judicial  notice  of  situation  of  city  in  county,  see 
"Evidence,"  §  1. 

Jurisdiction  of  county  court  in  bastardv  cases, 
see  "Bastardy,"  §  3. 

Liability  for  defects  in  bridges,  see  "Bridges,"  §§ 
4,  5. 
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Liability  for  interfering  with  flow  of  si 
ter,  see  "Surface  Water,"  §  5. 

for   support   of   poor,   see   "Poor   aud    Poor 

Laws,"  §  4. 

■ of  state  for  costs   of  criminal   cases   in   un- 
organized counties,  set  "Costs."  S  37. 

to  subcontractors  for  work  done  on   public 


building,  see  "Mechanics'  Liens,' 


L'n. 


Reimbursement  of  taxes  to  purchaser  of  void  tax 

deed,  see  "Taxation,"  §  119. 
Tax    accounts    between    county    and    state,    see 

"Taxation,"  §  3. 
between   county   and   city,   see   "Taxation." 

§  4. 

I.    IN  GENERAL. 

§   1.    Nature  of  corporation. 
(Wis.;    189(i.> 

A  county  is  «  municipality,  within  Laws 
1895,  c.  138,  which  creates  a  state  home  lor  fee- 
ble-minded pel  sons,  and  (section  2)  authorizes 
"municipalities"  of  the  state  to  make  donations 
therein  mentioned  for  its  establishment. — Lund 
v.  Chippewa  County  (Wis.)  67  N.  W.  927. 
93  Wis.  927. 

§   2.    Annexation  of  territory. 
(Minn.;    1897.) 

The  presumptions  in  favor  of  the  finding 
of  a  commission  acting  under  Laws  1895.  c. 
298,  that  petitions  annexing  territory  to  a  coun- 
ty arc  conformable  to  law.  when  followed  by 
the  governor's  proclamation  annexing  such  ter- 
ritory, may  be  rebutted  by  competent  evidence. 
— State  v.  Board  of  Com'rs  of  Crow  Wing  Coun- 
ty (Minn.)   69  N.   W.  925. 

Ousting    county    from    annexed    teiritory,    see 
"Quo  Warranto,''  §  3. 

§   3.    Change    of    boundaries — Submitting; 
question   to  voters. 

[a]  (Minn.;    1896.) 

The  mere  existence  of  an  act  of  the  legis- 
lature declaring  organized  a  previously  estab- 
lished county,  and  providing  for  the  appoint- 
ment of  county  officers,  does  not  of  itself  make 
an  organized  county;  and  accordingly,  when- 
ever, for  any  cause,  a  county  in  fact  organized 
under  such  an  act  becomes  depopulated,  its  or- 
ganization is  lost;  hence  Laws  1S72,  c.  87,  de- 
taching from  Wilkin  county,  which,  though 
once  organized,  had  become  in  fact  disorganized 
by  reason  of  its  depopulation  as  a  result  of  the 
Indian  massacre  of  1862,  certain  townships 
which  it  attached  to  Otter  Tail  county,  did  not 
violate  Const,  art.  11,  §  1,  requiring  laws  chan- 
ging lines  of  organized  counties  to  be  submitted 
to  the  electors  of  the  counties  affected,  for  adop- 
tion.— In  re  Section  No.  Six,  Township  One 
Hundred  and  Thirty-Four  (Minn.)  68  N.  W. 
323;    State  v.  Honerud,  Id. 

[b]  (Minn.;    1806.) 

Since  the  amendments  of  1881  and  1892. 
to  the  constitution  (art.  4,  S§  33,  34),  relating  to 
special  laws,  repealed  by  implication  and  com- 
pletely abrogated  all  that  part  of  art.  11,  S  1, 
requiring  laws  for  changing  the  lines  of  or- 
ganized counties  to  be  submitted  to  the  electors 
before  taking  effect,  Laws  1S93,  c.  143.  §  4. 
as  amended  by  Laws  1895.  c.  124,  §  2,  is  not  un- 
constitutional. State  v.  Board  of  Com'rs  Crow 
Wiug  County  (1896)  68  N.  W.  767,  followed.— 
State  v.  Pioneer  Press  Co.,  68  N.  W.  769. 

§   4.    Division — Petition    for    creation    of 
new  county, 
[a]     (Minn.;    1S9T.) 

Under  Laws  1893,  c.  143.  an  elector  may 
legally  sign  two  or  more  noncompeting  peti- 
tions for  the  creation  of  a  new  county. — State 
v.  Board  of  Com'rs  of  Red  Lake  County  (Minn.) 
69  N.  W.  1083. 

[l>]      (Minn.;    1897.) 

Under  Laws  1S93.  c.  143,  all  propositions 
for   the   creation  of  the   new   county   must    be 
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submitted  to  tin                     but  011I3  one  of  the 

'  ing   |>i  oposit  ioi  -  ■  an   bi  State 

Bourd  ol  1  lom'rs  ol  Red  Laki  I  Hinn.) 
(19  .\.   U.   ! 
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Method  of  voting. 


(Ml ;     1806.1 

■  1  il  distim  lions  to  cre- 
nte  new  1  1  ubra  •  I  ■  ime  elec 
tion  to  "is  of  thi  unty,  under 
i  1  intended  by  Laws 
1890,  >■.  i- !.  S  -.  11"  "1"'  tor  can  rote 
again!  itions,  and, 
il  In-  does,  liis  ballot  cannot  bi 
against  anj  "i  1  positions.  State  v.  Pio- 
r  Press  Co.  (Minn.)  68  V  \v.  769. 

S   6.    —   Votes  necessary  to  carry  propo- 
sition. 

(Minn.:    1897.) 

r   Laws  1893,   c.    143 
between  competing  propositions  tor  the  organi- 
uiity.    such    :i    proposition, 
i"  I."  ado]  '    receive  a  majority 

the  v.ii.'s  i-.'isi   tin 're. 11.  and  a  plurality  1 
rotes   cast    mi    the   proposition 
is  competing.    State  v.  Board  of  Com'ra  of  Red 
County  (Minn.)  69  N.   \V.   L083. 


5  7. 


Settlement  of  accounts. 


[Ill     (Wis.;    1805.) 

Where  a  new  county  is  created  out  of  part 
of  an  old  mil',  tin.  latter  will  In'  liable  to  Hie 
former  fur  the  depreciation  in  the  value  of  tax 

cates  assigned  to  the  new  one  in  a  Mill. 
nu'iit  or  tlie  accounts  between  them,  when  the 
depreciation  is  caused  by  tin-  action  of  the  old 
county  in  selling  certificates  junior  to  them  while 
holding  them  in  trust  after  the  settlement  - 
I  .nest  !'. unity  v.  Langlade  County  (Wis.)  63 
X.   W.  760. 

Ill  Wis.  543. 

[b]  (Win.;    1895.) 

On  a  settlement  of  accounts  between  an 
nlil  county  and  a  new  one  created  out  of  part  of 
its  territory,  the  new  one  must  accept  at  their  de- 

rei  iated  value  tax  certificates,  where  the 
1  ation  in  value  was  caused  by  a  sale  of  certifi- 
cates  junior    to    them    before    the    division    took 
place.— Forest     County     v.     Langlade     County 
(Wis.)  63  X.  \V.  7bU 
91  Wis.  543. 

[c]  (Wis.;   1895.) 

Where,  previous  to  the  creation  of  a  new 
county  from  part  of  an  old  one.  delinquent  taxes 
returned  by  towns  in  the  part  comprising  the 
new  county  :is  uncollectible,  because  invalid. 
were  compromised  by  the  old  county  by  remitting 
a  portion,  the  portion  remitted  cannot,  on  settle- 
ment of  tlie  accou.its  between  the  two  counties 
after  the  division,  be  debited  against  the  new 
county. — Forest  County  v.  Langlade  County 
(Wis.  1  63  X.  w.  76a 
91  Wis.  543. 

[d]  ("Wis.;    1895.) 

Ad  April  15,  1S93  (Laws  1893,  c.  150), 
which  created  V.  county  out  of  territory  in- 
cluded in  O.  County,  by  section  7  provides  th.it 
V.  county  shall  be  liable  for  its  proportion  of 
the  debt  of  O.  county,  and  shall  be  entitled  to 
its  proportion  of  the  assets  of  O.  county,  to  be 
determined  bj  a  commission;  ami  by  section  8 
provides  that  delinquent  taxes  collected  before 
the  sale  of  1893  "ii  lands  situated  within  V. 
county,  ami  the  proceeds  of  all  tax  certificates 
of  the  tax  sale  of  1893  on  such  lands  bid  in  at 
the  sale,  shall  be  paid  over  to  the  treasurer  of 
V.  county  by  the  treasurer  of  O.  county.  Bold, 
that  an  award  of  commissioners  acting  un- 
der section  7  of  the  above  act  cannot  be  plead- 
ed in  bar  of  mandamus  proceedings  previously 
commenced  to  compel  the  payment  tn  V.  coun- 
ty bv  (i.  county  of  moneys  due  it  under  sec- 
tion 8.— State  v.  Holland  (Wis.)  00  X.  \V.  370. 
91    Wis.   646. 


|.  I     (Wis.  1    1895.) 

Ait  April   15,   iv>.".  'La-. 
which   created    V.    county   out   of  terrltor; 

in  11  com  1 1 .  bj  »ei  Hon  7  proi 
thai  V  count]  b  .1  bi  I  tble  for  its  propot 
of  tin- , bi, t         1  ty,  and  shall  be  entitled  to 

portion  ol  '    O.  county,  t.. 

in'  aetermim 

s  providi  :   that  delinquent   taxes  collect 
fore  the  sale  of  1893  on  lands  situated 
V.  co  I  thi 

!  the  tax  sale  of  18B3  on  such  lands  bid 
in  at  the  sal 

r  "'   1  1.  . 
Held,  that  the  pun  isio 
datory,  and  the  payment  to  V.  cou 
quent  taxes  and  proceeds  of  sal  certifi- 

cates, therein  provided  fur.  mult  be  made  with- 

eference   i"   the  ac luting   provided    for 

I"   v.   Holland  (Wis. 1  O.j  X.   W 
S70,  '.'l   w  - 

§   8.    Apportionment  of  assets  and  liabil- 
ities. 
[«]     (Neb.)    is!»7.» 

In  an  action  fur  the  recovery  of  a  pro 

proportinii  of  the  value  of  real  propertj   n 
and    used    by    a    county    from    the    territory    of 
ihi-  territory  of  another  county  has  been 
ated,  ii   is  no  defense  to  show   thai 

aveyed  by  a  deed 
"inliiiiuis,    when    thereafter   the 
erty  was  de 

duly  recorded   bj    the  grantor,  and  as  such   was 
accepted  by  the  county,  and,  at  great  exp 
improved  by  the  erect  ion  tin  ounty  build- 

ings.- -r.rown  County  v.  Rock  County  (X'eb.)  70 
X.  W.  943. 

[b]      (Wis.;     ISO.-..) 

Where   a   tew   ciunty   is   created   out   of 
part  of  an  old  one,  sums  due  by  the  old  one  to 
towns,    part   "f   whose   territory    is   detached    t., 
form  the  new  county,  should  not.  in  a  settlement 
of  accounts  between  the  two  counties  after  the 
division,  be  credited  to  the  new  county,  if  it  ap 
pears   that   a    large   portion   of   the   territory   of 
these  towns  remains  in   the  old  county,   aj 
doesnot  appear  that  these  sums  represent  money 
actually   received    from    the  territory   comprising 
these  towns. — Forest  County  v.  Langlade  Coun- 
ty (Wis.)   63  X.  W.  760. 
91  Wis.  543. 

§  9.   Method  of  paying  debts   of  old 

county. 

(S.  D.:    1895.) 

Where  an  act  creating  a  new  county  nf 

i  territory  taken  from  a  county  having  an  indebt- 
edness, both  bonded  and  Boating,  and  provid- 
ed that  the  tew  county  should  assume  its  pro 
portion   of   all   of  such  indebtedness,    and   issue 

1  bonds  therefor  to  the  original  county,  corre- 
sponding in  respect  to  time  of  maturity,  rate  of 
interest,  and  place  of  payment  with  that  coun- 
ty's existing  obligations,  lull,  that  provi 
for  issuing  bunds  by  the  new  county  did  nut  ap- 
ply to  floating  indebtedness  represented  by  past 
due  warrants,  and  that  the  new  county  was  re- 
quired to  make  payment  of  such  floating  indebt- 
edness in   the  usual  manner  of  paying  matured 

1  indebtedness.  —  Lawrence     County     v.     Meade 

!  County  (S.  D.)  62  N.  W.  131. 
6  S.  D.  528. 

§   10.    Disorganization, 
[a]     (Minn.;    1896.) 

Special    Laws   1876,   c.   20S.   disorganizing 

1  Cass   county    and    attaching    it    to    Crow    Win" 

county,    is  'constitutional.     State    v.    McFadden 

(187fi)  23  Minn.  40.  followed.— State  v.  Board  of 

Com'rs  Crow  Wing  County,  08  X.  W.  767. 

[Ii]     (Minn.;    1896.) 

The  pet. til. ns  for  detaching  part  of  an   un- 
organized county   for  the  purpose   of  attaching 
it   to   an  organized   county,    which   are   required 
in  be  signed  by  Lavs  1895,  c.  298,  bj  a  - 
tage  of  "the  voters  of  the  districts  ah 
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"as  shown  by  the  returns  of  the  last  preceding 
ral  election,"  need  not  show  on  their  face 
or  by  affidavits  attached  the  number  of  votes 
CEet  at  such  election.— Slate  v.  Board  of  Coru'rs 
Crow  Wing  County  (Minn.)  68  X.  W.  767. 


U.   COUNTY  SEAT. 

Keeping   office   of   register  at   county   seat,   see 

"Register  of  Deeds." 
Mandamus  to  determine  validity  of  county  seat 
ion,  sec  "Mandamus,'"  §  4. 

S    11.    Petition  for  change  of  location. 

[n]     (Minn.;    1S97.) 

Where  a  valid  petition  for  a  change  of  a 
county  seat  is  presented  and  not  withdrawn, 
no  competing  petition  can  be  received  until 
five  years  after  election  on  the  first  petition. — 
Streissguth  v.  Geib  (Minn.)  69  X.  W.  1097. 

lb]     (K.  I).;    1896.) 

After  a  couuty-seat  election  has  been  or- 
dered  and  held,  and  a  sufficient  vote  is  cast  in 
favor  of  some  one  place  to  work  a  relocation  of 
the  county  seat,  the  question  whether  the  peti- 
tion presented  to  the  board  of  county  commis- 
sioners praying  that  such  an  election  be  held 
was  signed  by  a  sufficient  number  of  voters  is 
p.. it  open  to  judicial  investigation,  when  the 
hoard  has  found  that  it  was  so  signed. — State 
v.  Langlie  (N.  D.)  67  X.  W.  958. 
5  N.  1).  594. 


12. 
[a] 


■Withdrawal  of  signatures. 


(Minn.:    1894.) 

A  signer  of  a  petition  for  the  removal 
of  a  county  seat  under  Gen.  Laws  1SS9,  c.  174, 
may  withdraw  his  name  from  the  petition  at 
any  time  before  the  board  of  county  commis- 
sioners completes  its  action  thereon.  —  Slinger- 
laud  v.  Xorton  (Minn.)  61  X.  W.  322. 
59  Minn.  351. 

[b]  (Minn.;    1894.) 

Where  a  petition  under  Gen.  Laws  1889, 
c.  174,  for  the  removal  of  a  comity  scat,  is 
sufficient  when  presented,  the  auditor  is  bound 
to  make  the  order  aud  give  the  notices  requisite 
to  bring  it  before  the  county  commissioners, 
though  some  of  the  petitioners  subsequently 
withdraw  their  names.— Slingeriand  v.  Norton 
(Minn. I  (if  N.  W.  H22. 
59  Minn.  351. 

[c]  (Minn.;    1800.) 

Electors  who  have  signed  a  petition  for  the 
removal  of  a  county  seat  may  demand  the  re- 
moval of  their  names  therefrom  only  from  the 
county  board  at  a  session  thereof  called  to  con- 
sider the  petition,  and  not  from  the  county  au- 
ditor. Slingeriand  v.  Xorton  (1894)  61  X.  W. 
322,  59  Minn.  351,  followed.— State  v.  Geib,  68 
X.  W.  1081. 

[d]  (Minn.;    1896.) 

Where  a  withdrawal  by  an  elector  of  his 
name  from  a  petition  for  the  removal  of  a  county 
seat  was  presented  hy  his  attorney  in  fact  to  the 
county  board,  but  before  any  action  thereon  was 
taken  a  recall  of  the  withdrawal  and  a  revocation 
of  the  attorney's  authority  were  presented  to  the 
board,  the  board  could  not  remove  the  name. — 
Mate  v.  Geib  (Minn.)  68  X.  W.  1081. 

5   13.    Election  to  fix  or  change  location, 
[a]     (Minn.;    1896.) 

In  determining  the  result  of  a  county 
seat  election,  undei  Gen.  St.  1894,  §  647  et  seq., 

all  the  ballots  cast,  unintelligible  as  well  as  in- 
telligible, must  be  considered  in  ascertaining  the 
required  55  per  cent,  of  votes. — Smith  v.  Board 
of  Com'rs  of  Renville  Co.  (Minn.)  65  X.  W.  950. 
64  Minn.  16. 

[1>1      (Neb.;    1896.) 

Under  the  provisions  of  the  act  for  the 
relocation  of  county  seats,  there  being  no  re- 
quirement that  abortive  ballots  shall  be  certified 


to  the  county  canvassing  board,  such  ballots 
cannot  be  eoanted  for  the  purpose  of  making  up 
the  grand  total,  of  which  a  place  other  than  the 
existing  county  seat  must  receive  three-fifths 
to  be  entitled  to  the  relocation  of  the  county 
seat,  merely  because,  in  the  certified  return  of 
the  county  election  board,  such  ballots  were  re- 
ferred to  as  "ballots  not  reported  ur  accounted 
for,"  or  as  "rejected"  or  "blank"  ballots.  Har- 
rison, J.,  and  Ragan,  C,  dissenting.— State  v. 
Roper  (Neb.)  66  X.  W.  539. 
47  Xeb.  417. 

lc)     (S.  D.;    1896.) 

Const,  art.  9,  §  2.  provides  that  in  counties 
already  organized,  where  the  county  seat  has 
not  been  located  by  a  majority  vote,  it  shall  be 
the  duty  of  the  county  board  to  submit  the  loca- 
tion of  the  county  seat  to  the  county  electors  at 
a  general  election,  and  that  the  place  receiving 
the  majority  of  all  votes  cast  will  be  the  coun- 
ty seat.  Held,  that  Laws  1890,  c.  64,  §  1.  in  so 
far  as  it  requires  the  presentment  of  a  petition 
to  the  board  of  couuty  commissioners  in  cases 
where  the  county  seats  have  not  been  located  by 
a  majority  vote,  in  order  to  entitle  or  require 
such  board  to  act,  is  in  conflict  witli  such  con- 
stitutional provision. — State  v.  Lien  (S.  D.)  68 
N.  W.  74S. 

§14.   Notice. 

(N.  D.;    1S96.) 

Comp.  Laws,  §  565,  relating  to  elections 
for  relocation  of  county  seats,  provided  that,  if 
an  election  was  ordered,  it  should  be  the  duty 
of  the  board  of  county  commissioners,  in  the 
notices  for  the  next  general  election,  to  notify 
the  voters  of  the  county  to  designate  upon  their 
ballots  at  such  election  the  place  of  their  cho'ce. 
The  notice  actually  given  was  that  an  elec- 
tion would  be  held  for  the  purpose,  among 
others,  "of  voting  upon  the  question  et'  relocat- 
ing the  county  seat  of  Traill  county."  At  1he 
election  1,882  votes  were  cast  on  this  question, 
and  the  highest  number  of  ballots  cast  at  such 
election  was  1.960.  Held,  that  the  notice  was 
sufficient,  and  that,  even  if  insufficient,  the  elec- 
tion was  not  void,  it  appearing  that  the  volets 
were  not  misled  by  the  defect  in  it. — State  v. 
Langlie  (X.  D.)  67  X.  W.  958. 
5  N.  D.  594. 


15. 


Contest  of   election. 


(Neb.;    1896.) 

Proceedings  for  contesting  a  county-seat 
election,  provided  for  by  Comp.  St.  1893,  c.  26, 
cannot  be  maintained  by  one  elector  of  a  coun- 
ty in  his  own  name  and  on  his  own  behalf. — 
Sobering  v.  Bastedo  (Neb.)  67  X.  W.  148. 
48  Xeb.  358. 

§   16.    Votes  required  to  carry  prop- 
osition. 

[a]     (Xeb.:    1895.) 

Comp.  St.  1893,  c.  17,  art.  3,  §  1,  pro- 
vides that,  where  an  election  is  held  for  the  pur- 
pose of  relocating  a  county  seat,  "any  place  re- 
ceiving three-fifths  of  all  the  votes  east  shall 
become  and  remain  the  county  seat  of  said  coun- 
ty." Held  that,  to  remove  a  county  seat,  the 
proposed  plan  of  relocation  must  have  received 
the  vote  of  three-fifths  of  all  the  voters  in  the 
county!  three-fifths  of  the  votes  actually  east 
on  the  proposition  not  being  sufficient. — State 
v.  Roper  (Xeb.)  61  X.  W.  Too. 
-It;  Xeb.  724. 

lb]     (N.  D.:    IS9(>.) 

Comp.  Laws,  §  565,  made  it  necessary 
that  some  one  place  should  have  "two-thirds  of 
the  votes  polled"  to  work  a  change  of  the  coun- 
ty seat  to  such  place.  Held,  that  this  meant 
two-thirds  of  the  votes  polled  on  that  particular 
question,  and  not  two-thirds  of  the  highest 
number  of  votes  polled  on  some  other  question 
at  the  same  election.— State  v.  Langlie  (X.  D.) 
67  X.  W.  958. 

5  X.  D.  594. 
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III.    OFFICERS. 

See,  also      I  and  Prosecuting 

* .  i 

qu]  liabilil  | 

Depi  j    fuDda  by  treasurer,  see  "De- 

positaries,"   -     '.',    I. 

Right  o  i  :ire  tax  title,  see  "Tax- 

ation," §  L01. 

S    17.    Appointment  of  county   assessor. 

(Mini..;     ISO       J 

S|i.  Laws  1S75,  c.  90,  §  1,  authorized  the 
i    countj    ■■<  ■  le  sor   for    El 
countj  bj  a  board  consisting  of  the  chairman  of 

the  boar  I  oi  ints  commissioners,  the  county  au- 

the  president  of  ths  common  council 
of  tlif  < •  i i  v  of  St.  Paul.  That  portion  of  the  St. 
Paul  city  charter  which  created  the  office  of 
president  of  the  common  council,  and  pi 
his  election  annually  (Sp.  Laws  L874,  c.  l.  subc. 
3,  §  .".'  ill  'i  bj  implicat i    >  bj  an  ami  nd 

meut  to  the  charter  (Sp.  Laws  1891,  c.  (I),  and 

that  ofl was  abolished.    Beld,  thai  since  Buch 

amendment  of  the  St.  Paul  city  charter,  the  as- 

of  Ramsey  county  must  be  appointed  by 
the  chairman  of  the  hoard  of  county  comtui.-si. .it- 
ers and  the  county  auditor.— State  v.  Johnstone 
(Minn.)  63  N.  W.  170. 
83    .Minn.  5G. 

S   18.    Treasurer. 

[a]     (Mich.;    is<»7.) 

A  county  treasurer,  required  under  Pub. 
Acts  1895,  No.  154,  S  ST.  to  make  a  statement. 
quarterly,  of  the  account  between  the  county 
and  the  several  townships,  and  pay  all  moneys 
shown  by  it  to  be  due  the  township  to  the 
proper  receiving  officer,  has  no  right  to  retain, 
out  of  money  due  a  city,  a  sum  equal  to  the 
delinquent  personal  taxes  due  the  county,  for 
collection  of  which  he  has  issued  his  warrant 
to  the  city  treasurer  whose  duty  it  is  to  collect 
them.— Pit  v  of  Muskegon  v.  Soderberg  (Mich.) 
69  N.  W.  1116. 

L1>1      (Ncl>.;     IK!»7.) 

The  authority  of  a  county  treasurer  to  de- 
posit for  safe-keeping  in  bank  the  funds  in- 
trusted to  his  care  cannot  be  questioned  in  a 
strictly  collateral  proceeding. —  Western  Wheel- 
ed Scraper  Co.  v.  Sadilek  (Neb.)  69  N.  W.  765. 


19. 


Bond. 


[aj     (Neb.;    1S9G.) 

The  same  consideration  supports  an  ad- 
ditional bond  furnished  bv  a  county  treasurer 
under  Comp.  St.  1SS9,  c.  10.  §  21,  as  supports 
an  original  bond  given  bv  that  officer.— Stoner 
v.  Keith  County  (Neb.)  67  N.  W.  311. 
4S  Neb.  279. 

[b]     (S.  D.:    IS93.) 

The  official  bond  of  a  county  treasurer 
is  not  rendered  invalid  by  the  fact  "that  it  runs 
to  county  commissioners  and  their  successors 
in  office,  instead  of  t> .  the  county.— Custer  Coun- 
ty v.  Albien  (S.  D.)  64  N.  W.  533. 

§   20.   liabilities. 

(\eb.;    1S9G.) 

An  outgoing  county  treasurer  turned  over 
to  his  successor  a  certificate  evidencing  the  de- 
posit of  county  funds  in  a  bank  for  safe-keeping, 
and  the  same  was  received  by  the  incoming 
treasurer  as  a  payment  to  him!  to  its  amount, 
of  such  funds.  The  certificate  of  deposit  was. 
by  the  new  treasurer,  delivered  to  the  bank 
which  had  issued  it,  and  was  canceled,  and  the 
treasurer  received  in  lieu  thereof  a  certificate  of 
deposit  for  a  like  sum.  payable  to  him  as  i 
treasurer.  Jlrld,  that  the  incoming  treasurer 
and  his  bondsmen  were  chargeable  on  his  bond 
for  the  amount  of  such  payment. — Rush  v. 
Johns,, n  county  (Neb.)  06  X  \V.  1023. 
4S  Neb.  1. 


§   21.    Surveyor. 

I  Minn.:     I  still., 

St.   ls'.M.  f  831,  whi.-h  provides  that 
the  count}  I 

which  shall  he  i  rt,  board  of 

i 

county  surveyor,  whi 
r  a  town  lets  a  contract  for  public 
impro  plans  ol   which,  in  his  opin- 
ion,   li ;  .     oi     I 

civil  •  i  he  work  at  the  i 

the   county    or    town,   on    his   own 

a    \.    Board    of    Com'rs   of    Blue    Earth 
(Minn.)  >;7  N    W.   1005. 

§   22.    Settlement     of     accounts — Conclu- 
siveness. 

[Uj      (N.I..;     I-:,,;., 

If  the  county  board  be  negligent  in  the 
nation  ol  the  acco  ml  -  of  the  county  I 
tirer,  the  examination  will  not  be  availal 
h  defense  to  the  sureties  on  the  treasurer's 
bond,  in  an  action  for  funds  not  turned  over. — 
I  lush  v.  Johnson  County  (Neb.)  66  X.  W.  1023. 
48  Neb.  1. 

lb]      (Neb.;    1SJMS.) 

A  county  treasurer,  during  his  firs! 
had  on  deposit  in  a  lmnk    $6,000  of  the  public 
funds,   such   deposit   being  evidenced    by  a   cer- 
tificate  "I      ll  pOSit.       At    the  close   of    this  term   of 
Office  and   the   beginning   of   the  second    term,    in 

his  report    to  and  settlement   with  the   county 

d  and  staled  the  amount  of  the 
certificate  of  depi  much  cash;    thi    : 

i  -sing  no  knowledge  of  the  existence  of  the 
certificate,  or  of  the  deposit  of  the  money.  Bi 
fore  the  close  of  the  treasurer's  first  term,  the 
hank  failed.  Held,  that  such  settlement  did  not 
bind  the  county  as  an  acceptance  or  approval  of 
the  certificate  of  deposit  as  so  much  cash  account- 
ed for.— Bush  v.  Johnson  County  (Neb.)  60  N. 
W.  1023. 

4S  Neb.  1. 

§   23.    Compensation  and  fees. 

[a]  (Iowa;    1886 A 

Under  Code,  §  771,  providing  that,  "when 
a  county  officer  receiving  a  salary  is  compelled 
by  the  pressure  of  business  of  his  office  to  em- 
ploy a  deputy,  the  board  of  supervisors  may 
make  a'reasonable  allowance  to  such  deputy,"  a 
county  auditor  may  employ  necessary  assistance 
without  authority  from  the  supervisors,  an! 
the  county  will  be  liable  to  pay  lor  such  assist- 
ance.— State  v.  Van  Auken  (Iowa)  68  N.  \Y. 
454. 

[b]  (Iowa;    1S06.) 

Code,  §  771,  providing  that,  when  a  county 
officer  receiving  a  salary  is  compelled  to  employ 
a  deputy,  the  supervisors  may  make  a  reasona- 
ble allowance  to  such  deputy,  relates  to  the  em- 
ployment of  temporary  assistance  without  the 
authority  of  the  supervisors,  and  does  not  con- 
flict with  Code.S  "79S.  as  amended  by  Acts  18th 
Gen.  Asseni.  c.  184,  §  3,  fixing  the  annual  com- 
pensation of  the  county  auditor  at  $1,200,  and 
providing  that,  when  it  is  necessary  for  the 
proper  discharge  of  the  duties  of  the  office,  the 
supervisors  may,  on  application  of  the  auditor, 
authorize  him  to  employ  a  deputy,  on  a  salary 
not  exceeding  $600  per  annum.  Harris  v. 
Chickasaw  Co.  (1889)  42  N.  W.  313,  77  Iowa, 
345,  followed— State  v.  Van  Auken,  OS  N.  \V. 
454. 


24. 


Of  clerk. 


[a]     (Mien.;    189G.) 

Sess.  Laws  1895,  Act  No.  236,  creating 
the  office  of  state  statistician,  does  not  make  it 
the  duty  of  the  county  clerk  to  furnish  copies  of 
records  in  his  office  to  the  state  statistician, 
and  therefore  the  ounty  is  not  liable  for  work 
so  done  by  the  clerk. — Gardner  v.  Board  of 
Sup'rs  of  Newaygo  Count!  (Mich.)  67  N.  W. 
1091. 
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Ibl  SSSt?*iiST?89B.  Act  No.  206,  5  123. 
providing  thnl  each  county  clerk  shall  receive 
such  reasonable  compensation  for  the  extra 
services  required  by  such  section  as  may  be  al- 
lowed by  the  board  of  supervisors,  a  clerk  who 
is  paid  a  salary  is  not  entitled  to  recover  on  a 
claim  for  services  rendered  in  tax  proceedings 
under  Laws  1893.  Act  No.  206,  §§  00.  110,  and 
How.  Ann.  St.  §  9009,  subd.  7.— Gardner  v. 
Board  of  Sup'rs  of  Newaygo  County  (Mich.)  67 
N.  W.  1091. 

[c]     (Ifeb.s    1S9G.) 

The  requirements  of  Comp.  St.  lS9o.  c.  28. 
5§  42—14.  in  regard  to  a  fee  book  to  be  kept  by 
the  county  clerk,  and  the  reports  of  his  fees  to 
be  regularly  made  to  the  county  board,  combin- 
ed with  the  statutory  provisions  in  respect  to 
the  amount  to  be  charged  in  each  instance  as  a 
fee.  and  the  fact  that  what  has  been  done  by 
the  clerk  for  which  a  fee  should  be  charged  ap- 
pears of  record,  are  sufficient  to  charge  the 
board  with  notice  of  any  discrepancy  between 
the  amounts  of  the  fees  of  the  clerk  reported 
by  him  as  collected  and  the  true  amounts; 
hence  the  right  of  action  to  enforce  the  duty  of 
making  a  true  report  for  any  current  year,  and 
to  pay  any  excess  of  fees  into  the  county  treas- 
ury, accrues  at  the  time  the  report  is  due.  or 
is  made  in  an  incomplete  form,  though  the  ren- 
dering of  an  incomplete  or  false  report  be  con- 
sidered a  fraud  on  the  board. — State  v.  Boyd 
(Neb.)  68  N.  W.  510. 


§  25. 


Of  treasurer. 


[a]  (Neb.;    1S9<;.» 

A  county  treasurer  is  not,  under  Comp. 
St.  1SS9.  c.  2S,  §  20,  entitled  to  a  commission 
or  collection  fee  on  funds,  the  proceeds  of  sales 
of  bonds  paid  or  delivered  to  him  as  such  offi- 
cer.—Stoner  v.  Keith  County  (Neb.)  67  N.  W. 
311. 

48  Neb.  279. 

[b]  (Neb.;    TS97.1 

Sess.  Laws  1887,  c.  44,  §  42.  limiting  the 
compensation  of  county  treasurers  of  counties 
of  25,000  inhabitants  or  less  to  $2,000  per  an- 
num, was  not  modified  by  Sess.  Laws  1S87.  c. 
80,  allowing  county  treasurers  a  fee  of  1  per 
cent,  on  educational  land  funds  collected  and 
remitted  to  the  state  treasurer,  but  the  legis- 
lature intended  the  state  to  reimburse  such 
counties  for  services  rendered  by  its  treasurers 
in  the  collection  and  remittance  of  its  funds  — 
Bedwell  v.  Custer  County  (Neb.)  70  N.  W.  945. 


IV.    COUNTY  BOARD. 

Conclusiveness  of  decision  on  claim,  see  post,  §  51. 
Votes  necessary  for  award  of  contract,  see  post, 

§  33-  ,.„        ■ 

Delegation  of  legislative  power  to,  see     Constitu- 
tional Law,"  §  14. 
Injunction  against,  see  "Injunction,"  §  15. 
Power  as  to  care  ana  maintenance  of  poor,  see 
"Poor  and  Poor  Laws,"  §  1. 

§   26.    Meeting  of  "board— Notice. 

[a]  (Mich.;   1S950 

Where  a  statute  provides  for  calling  a 
meeting  of  county  .supervisors  by  giving  a  writ- 
ten notice  to  each  of  them,  it  will  be  presumed 
that  their  meeting  was  legally  called,  and  one 
attacking  its  validity  must  prove  that  the  no- 
tices were  not  given.  —  Board  of  Sup'rs  of 
Wayne  County  v.  Judges  of  Wayne  Circuit 
Court  (Mich.)  64   X.  W.  42. 

[b]  (Mich.:    1895.) 

Proof  of  service  of  such  notice  need  not 
be  filed  with  the  board  or  recorded  on  the  record 
of  its  proceedings  in  the  absence  of  a  statutory 
provision. — Board  of  Sup'rs  of  Wayne  County 
v  Judges  of  Wayne  Circuit  Court  (Mich.)  64 
N.  W.  42. 


§   27.    Formalities    in    transacting    busii 
ness. 

(Neb.:    l.vo.i 

County     commissioners     caunot     legally 

transact  county   business   e: pt   at   a    regular 

session,   or  one  specially   called   by   the   county 
clerk,  on  notice  as  required  by  law.— Morris  v. 
Merrel  (Neb.)  62  N.  W.  865. 
44  Neb.  423. 

§   28.    County  board  as   court. 

(Neb.:    180(i.) 

Neither  Laws  1856.  c.  20.  p.  70,  Laws 
1861,  p.  146  (Rev.  St.  1S66,  c.  9),  nor  Act  1873 
(Gen.  St.  p.  232).  constituted  the  board  of 
county  commissioners  a  court,  within  the  mean- 
ing of  the  constitutional  provision  limiting  the 
jurisdiction  of  inferior  courts. — Stenberg  v. 
State  (Neb.)  67  N.  W.  190. 
48  Neb.  299. 

§   29.    Power  as  to  establishment  of  city 
precincts. 

(Neb.;    1S97.> 

In  1SS6  the  statute  governing  cities  of  the 
second  class,  having  the  specified  number  of  in- 
habitants (Comp.  St.  1S05,  c.  14),  provided  that 
each  city  should  be  divided  into  not  less  than 
four  nor  more  than  six  wards,  and  that  the  pre- 
cinct lines  should  correspond  with  the  ward 
lines,  and  in  number  with  the  wards  of  the  city. 
Nebraska  City  had  been  divided  into  four  wards. 
The  county  commissioners  attempted  to  estab- 
lish a  precinct  including  therein  the  whole  of 
Nebraska  City  and  a  number  of  sections  of 
land.  Held,  that  they  had  no  such  authority.— 
Morton  v.  Carlin  (Neb.)  70  N.  W.  966. 

§   30.    Delegation  of  power. 

(Iowa;    1896.) 

A  resolution  of  a  board  of  county  super- 
visors that  the  county  furnish  and  pay  tor 
plank  for  culverts  and  small  bridges  in  the  re- 
spective townships,  each  member  of  the  board  to 
determine  by  inspection  of  his  district  what 
plank  is  needed,  and  to  issue  an  order  therefor 
when  called  upon  by  the  road  supervisors,  is  not 
void  because  of  the  power  thus  delegated  to  the 
individual  members  of  the  board. — Denison  v. 
Watts  (Iowa)  66  N.  W.  886. 

§   31.    Reviewing  action  of  former  board. 

[a]  (Neb.;   189G.) 

In  the  absence  of  statutory  authority, 
one  county  board  cannot  review  or  reverse  the 
act  of  a  prior  board  performed  within  the  scope 
of  authority  conferred  by  law. — Stenberg  v. 
State  (Neb.)  67  N.  W.  190. 
48  Neb.  299. 

[b]  (Neb.;    1S9G.) 

Where  a  county  board  disposed  of  part 
of  the  public  grounds  of  the  county  without  au- 
thority, and  gave-  deeds  therefor,  its  successor 
had  jurisdiction  to  pass  on  claims  of  the  gran- 
tees for  the  return  of  the  price  paid  for  the 
lots,  interposed  on  the  ground  that  the  con- 
veyances were  void. — Stenberg  v.  State  (Neb.) 
67  N.  W.  190. 
48  Neb.  299. 

[c]  (Neb.;    1S97.) 

No  official  finding  by  a  county  board  that 
a  proposition  for  the  sale  of  public  grounds,  sub- 
mitted to  a  vote  of  the  people  of  the  county, 
received  votes  sufficient,  under  Comp.  St.  c.  18, 
art.  1,  §  30,  to  work  its  adoption,  is  necessary 
to  authorize  the  sale;  and  therefore,  whore  the 
sale  has  been  made,  and  a  subsequent  claim  by 
the  purchasers  for  repayment  of  the  considera- 
tion on  the  ground  that  the  sale  was  unauthor- 
ized has  been  denied,  the  allowance  of  such 
claim  by  a  subsequent  board  is  not  objectionable, 
as  involving  a  review  or  reversal  of  the  find- 
ing of  the  former  board.  —  Stenberg  v.  State 
(Neb.)  69  N.  W.  849. 
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Keith  County  (Neb.)  (17  N.  W.  311. 
•is  Neb.  - 


V.    CONTRACTS. 

§   33.    Consent    of    two-thirds    of    super- 
visors. 

(Micb.i    1896.) 

•  'oust.  art.  10.  §  S,  authorizes   county   su- 
pervisors  i"   raise   money   for   public   buildings, 
but  requires  sums  greater  than  $1,000  to 
thorized  by  n  vote  of  the  el  How.  Ann. 

St.  §  483,  ■  mm   6.  aut  borizes  t  be  board  to 
county    buildings,   and    to   pn 
tin'   time   and    manner   of    erecting    the   same; 
and  section  184  provides  thai  "hum.,  of  the  pow- 
ers  mentioned   in  the  sixth   subdivision  of  the 
last  preceding  section  shall  be  exercised  with- 
of  two-thirds  of"  all  the  members  of 
the  hoard.     Hrld  that,  where  the  i  lectors  have 
authorized    the   raising  of   funds   for   a    public 
ag,    the  contracts  in   relation   to  specific 
parts  thereof  must  be  let  by  a  two-thirds  vote 
of  all  the  supervisors.— Board  of  Sup'rs  of  Wayne 
County  v.  Donovan  (Mich.)  69  N.  W.  83. 

S   34.    Submission  of  questions  to  voters. 

[a]  (Iowa  |   1885.) 

Code,  S  303,  subd.  21,  renders  the  board 
of  supervisors  incompetent  to  order  the  i 
of  a  courthouse  or  other  building,  the  probable 
cost  of  which  will  exceed  $5,000,   without    sub- 
mitting the  question  to  the  people.     Section  309 

ies  that  the  board  may  submit  to  the  peo- 
ple the  question  whether  money  may  be  borrow.- 

ereet  any  building.  Section  310  requires 
the  whole  question,  including  the  sum  to  be 
raised  and  the  amount  of  tax  to  be  levied,  to  be 
published;  and  section  311  provides  that  when 
the  question  so  submitted  involves  the  borrowing 
or  the  expenditure  of  money,  the  proposition 
must  be  accompanied  by  a  provision  to  ! 
tax  for  the  payment  thereof.      Beid,  that  when 

is  available  money  in  the  county  ti 
sufficient  to  pay  for  a  proposed  building  it  is  not 
sary  to  submit  to  the  people  a  proposition 
i  v  a  tax. — Miller  v.  Merriam  (Iowa)  02  N. 
W.  689. 

[b]  (Neb.;    IS!)."..) 

In  the  absence  of  a  statutory  provision 
therefor,  a  sale  of  county  land,  which  is  void 
because  not  previously  authorized  by  a  vote  of 

the  people  on  a  submission  under  Cotnp.  St.  c. 
18,  5  21,  cannot  he  ratified  by  a  subsequent  sub- 
mission.—Douglas  County  v.  Keller  |Neb.)  02 
N.   \V.  (JO,  43  Neb.  635. 

[e]     (Neb. j   i.s:).->.) 

\   -ale  of  county  land,  made  without  the 
nt  of  a  majority  of  the  electors  voting  at 
an  election  therefor,  under  Comp.  St.  c.  18.  §  21. 
passes  no  title  to  the  purchaser.-  Douglas  Coun- 
ty v.  Keller,  62  N.  W.  60,  43  Neb.  635. 

[«]     (Neb.:    lSiMM 

Where   a    tract    composing   part    of    the 
county  poor  farm  was  platted  into  city 
the   county    commissioners    without    the    sanc- 
tion of  the  voters  of  the  county,  the  lots  nev- 
ertheless continued  to  constitute  public  gl 
of  the  county,  which  the  count;  iuld  not 

dispose  of  until  authorized 

provided   by  Comp.    St.   c.    IS.   art.    1,   $   24.— 
Stenberg  v.  State  (Neb.)  07  N.    VV.  l'JO. 
4S  Neb.  L. 


§   35.    For  county  printing. 

i  Ml.,.,.:     ISP.-,., 

r    filed    a 
bid   for  printing  and  publi  official  no 

commie  iii  tiers, 

uditioned  upon 
all  oi   the  county  job  printing  at  certain  i 
By  written  resolution,  the  board  of  count] 

awarded    to   bim,    at    the   m ified 

rates,  the  printing  and  publication  of  "the  de 

i  all  other  official   li 
and    commissioners'    proce<  that 

ontract   was   for   the   work    mention' 

■  n   only.      Mel  rd   of 

Com'rs  Polk  County  (Minn.)  63  N.  W.  613. 

01  .Mum.   11.".. 

§   36.    Loan  of  county  funds. 
(S.D.J    i stiit. , 

A  general  deposit  by  a  county 
of  county    funds,   subject    to   clue!;,    i-    d 
••loan,"   within   the   statutory  or  •  on   ti 

I    I  h,-  loaning  of  county    I  unds, 
with  or  without   interest.— AUibone  v.  Ames  (S. 
D.)  68  N.   W.    166. 
Authority  of  treasurer,  see  ante,  §  18. 

§   37.    Donation  to  state  institution. 

[a]  (WU.;    1886.) 

The  authority  conferred  on  count 
Laws  181)3,  c.   138,  relating  to  a  state  hom 
feeble-minded  i" 

home,    ami    money    for    its   establishmen 
support,  in  competing  with  each  othet 
cation,    is   not    against    public    policy.— Lund    v 
Chip]  '  iy   (Wis.J  07  N.   W.  027. 

93  Wis.  D27. 
[bl     (Wis.;    lS!)(i.) 

Under  Laws  1895,  c.  188,  which  creates 

a   state   home   for   feeble-minded    |  i  r     n  ,   ami 

(section  2)  authorizes  the  state  board  of  c 

to   entertain   proposals   for    ami    receive   dona 

tions  of  money  or  "other  securities"  for  tic 
efit  and  support  nt  said   heme.   an. I   en  p 
counties  to  make  the  donations  tl  erei 
ed;    ami  Const,  art    4.  S  22.  empowering  th 
islature  to   confer  on   county    boards 
visors  powers  of  a  lei  al,  legislative,  ate  I  adn 
trative  character;    ami  Lev.  St.  S  6  9, 
authorizing  a  county  to  levy  taxes  as  provided 
by   law   to  defray   all   charges   incidenl    to 
execution  of  their   lawful  authority.— a   county 
board  of  supervisors  has  authority  to  ma] 
donation  to  the  home,  and  to  issue  county  bon  Ik, 
le  i. tit  of  county  taxes,  to  secure  its   pay- 
ment,  in   consideration  of  the   hone   bi  ing   lo- 
cated in  the  county. — Lund  v.  Chippewa  County 
(Wis.)  t>7  N.  W.  027. 
93  Wis.  927. 

§  38.    Bonds. 

ta]     (Neb.  (   1895.) 

The   fact  that  county  bonds   were 
dated  eight  days,  to  the  date  on  which  tin 
tion   was    ordered    on   the   proposition    to    i 
bonds,   did    not   affect   their   validity. — State    v. 
Moore,  05  X.  W.  193,  40  Neb.  5'JO. 

[b]  (Wis.:    189C.) 

Under  Const,  art.  11,  §  3,  declaring  that  any 
county  incurring  indebtedness  shall  |  I 
the  collection  of  an  annual  tax  to  pay  the  intet 
est  thereon;    ami  Rev.  St.  S  943,  providinf 
no  hotels  shall  he  issaeil   until  an  ordinance  or 
resolution   has   I  ei  d    ps     ed   directii  g   tb  ■ 
of  a  tax  sufficient  to  pay  the  interest,  t  to.,  am! 

ich    tax    shall    he   after    the    i> 
bonds  irrepealable;    and  sei  I  -    providing, 

re  issued   iu  aid  of  any  rail] 
they  shall  m  or,  it 

.    valid   until  the  road  is  cue'  I  and   ill 

h.n.— a    tax    levied    to     I  -t    on 

bonds  deposited   in  escrow,   to  be  delivered   in 

aid  of  a   railroad  a:   its  .ouipletiou,   but    i 

has  not  yet  beeu  completed,  is  invalid.— Keystone 
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v.  Town  of  Bayfield   (Wis.)   G9  N. 


S   39.    Time  of  maturity  or  payment, 

[a]  (Mich.;    1894.) 

1  How.  St.  §  483,  cl.  8,  providing  that 
payment  of  loans  obtained  by  boards  of  coun- 
ty supervisors  "shall  in  all  cases  he  made  with- 
in I",  years  from  the  date  of  such  loan,"  limits 
an  issue  of  county  bonds  to  15  years. — McMul- 
len  v.  Ingham  Circuit  Judge  (Mich.)  01  N.  W. 
260. 

102  Mich.  COS. 

[b]  (Midi.;    1894.) 

1  How.  St.  §  4S3,  cl.  7,  provides  that 
the  board  of  county  supervisors  must  be  au- 
thorized by  a  majority  of  the  electors  liefore  it 
can  make  a  loan  of  more  than  $1,000  for  pub- 
lic building  purposes.  Erld,  that  where  the 
voters  authorized  such  a  loan,  to  be  paid  in 
installments  extending  over  a  period  of  30 
years,  an  issue  of  bonds  therefor,  all  payable 
15  vears  from  date,  was  void. — MeMullen  v. 
Ingham  Circuit  Judge  (Mich.)  61  N.  W.  260. 
102  Mich.  608. 

[c]  (Mich.;    1895.) 

Tub.  Acts  1S93,  No.  149  (relating  to  the 
county  road  system),  §  22,  providing  that  the 
board  of  supervisors  may,  by  a  two-thirds  vote, 
resolve  to  issue  bonds,  and  shall  submit  the 
question  to  the  electors,  but  which  is  silent  as 
to  the  time  of  their  maturity,  does  not  remove 
Such  bonds  from  the  limitations  of  1  How.  Ann. 
St.  8  4S3.  cl.  8,  which  provides  that  payment  of 
loans  obtained  by  such  board  "shall  in  all  ca 
be  made  within  15  years  from  date." — Board  of 
Sup'rs  of  Alpena  County  v.  Simmons  (Mich.)  62 
X.  YY'.  292. 

104  Mich.  305. 

§   40.    Bond  taken  from  contractor. 
(Neb.;   1S95.) 

The  contract  for  the  erection  of  a  court- 
house provided  that  the  contractor  should  re- 
ceive 85  per  cent,  of  the  money  earned  thereun- 
der, on  monthly  estimates:  "that  in  each  case 
of  payment  a  certificate  shall  be  obtained  by 
the  contractor  from  the  clerk  of  the  county  that 
he  has  carefully  examined  the  records,  and 
finds  no  liens  or  claims  against  said  work  or  on 
account  of  said  contractor.  Neither  shall  there 
be  any  lawful  claims  against  the  contractor  in 
any  manner,  from  any  source  whatever,  for 
work  or  material  furnished  on  said  work."  Eeld 
a  promise  by  the  contractor  to  satisfy  claims 
of  laborers  and  material  men,  and  that  the 
sureties  on  his  bond  for  the  faithful  perform- 
ance  of  the  contract  are  liable  for  a  breach  'if 
such  condition. — Korsmeyer  Plumbing  &  Heat- 
ing Co.  v.  McClay,  62  N.  W.  50,  43  Neb.  649. 

§   41.    Unauthorized  sale — Rights  of  pur- 
chaser. 

(Neb.;    1805.) 

A  purchaser  of  public  property  of  a  coun- 
ty is  not  chargeable  with  constructive  notice  of 
the  fact  that  the  proposition  to  sell  such  prop- 
erty was  in  fact  defeated  by  a  vote  of  the  elect- 
ors.— Douglas  County  v.  Keller  (Neb.)  62  N.  W. 
60.  43  Neb.  635. 

§   42.    Ratification  of  void  contract. 

(Neb.;    1805.) 

A  county  could  not  ratify  a  contract  to 
pay  for  extra  materials  and  labor  furnished 
and  performed  in  the  completion  of  a  contract 
Eor  the  erection  of  a  county  bridge,  the 
of  which  exceeded  $100,  which  was  void  Cor 
failure  of  the  county  authorities  to  ad. 
Eor  bids  for  the  i  ince  and  furnishing  of 

labor  and  materials. — Tullock  v.  Webster 
County,  64  N.  YY.  T05,  46  Neb.  211. 


VI. 


LIABILITIES  IMPOSED  BY  STAT- 
UTE. 


Costs  of  seizing  liquors,  see   "Intoxicating  Liq- 
uors," §  44. 
in  criminal  cases,  see  "Costs,"  §  36. 

§   43.    Expense  of  fish  chutes. 
(Mich.;    1S95.) 

'.',  How.  Ann.  St.  §  215."..  nroviding  that  a 
supervisor  of  a  township,  on  order  of  the  board, 
shall  cause  the  owner  of  a  dam  to  construct  a 
fish  chute,  the  expense  thereof  to  be  audited  and 
allowed  by  the  board,  a  county  must  pay  for  fish 
chutes  constructed  by  owners  of  dams  within  its 
borders. — Hart  v.  Board  of  Sup'rs  of  Genesee 
County  (Mich.)  63  N.  W.  67. 
105  Mich.  209. 


VII.    LIABILITY  FOR   TORTS. 

§   44.    Negligence  in  constructing  drains. 

(Iowa;    189.1.) 

A  county  is  not  liable  for  damages  due 
to  the  negligence  of  its  agents  in  constructing 
a  drain  across  a  highway. — Packard  v.  Voltz 
(Iowa)  62  N.  W.  757. 

§  45.    Personal    liability    of    county    offi- 
cers. 
(Iowa;   ISO.-.) 

Since  a  county  is  not  liahle  for  the  negli- 
gence of  its  agents  in  performing  a  duty  required 
by  law,  and  which  the  county  must  necessarily 
perform  through  agents,  the  agents  themselves 
are  not  personally  liable.  —  Packard  v.  Voltz 
(Iowa)  02  N.  YY.  757. 


VIII.    PRESENTATION,    ALLOWANCE. 
AND  ENFORCEMENT  OF  CLAIMS. 

For  salaries  or  fees  of  officers,  see  ante.  §§  23-25. 

Claim  of  subcontractor  for  labor  on  county  build- 
ing, see  "Mechanics'  Liens,"  5  20. 

Compelling  allowance  of  claims,  see  "Manda- 
mus,"   §■§   IS,   19. 

§  46.    In  general. 

la]     (Iowa:   1896.) 

Code,  §  321,  permits  a  county  auditor  to  is- 
sue warrants  only  on  the  recorded  vote  or  resolu- 
tion of  the  board  of  supervisors,  except  in  pay 
ment  of  jury  fees;  and  the  issuance  of  a  warrant 
without  such  vote  to  a  taxpayer  for  an  amount 
claimed  to  have  been  paid  by  him  to  the  treas- 
urer on  au  excessive  valuation  of  his  property  is 
without  authority.— Polk  County  v.  Sherman 
(Iowa)  68  N.  YY'.  562. 
[b]     (Iown;    1890.) 

A  complaint  against  a  county  for  medical 
services  rendered  a  person  at  the  instance  of  the 
board  of  health,  pursuant  to  Ails  18th  Gen.  As- 
sem.  c.  151,  §  21,  providing  that  when  any  per- 
son shall  be  infected  with  sickness  dangerous  to 
the  public  health  the  board  of  health  shall  pro- 
vide for  the  safety  of  the  inhabitants  by  removing 
him  to  a  separate  house,  and  furnishing  him  as- 
sistance, "which  shall  be  charged  to  the  person 
himself,  his  parents,  or  other  person  who  may  be 
liahle  for  his  support,  if  able;  otherwise  at  the 
expense  of  the  county,"  must  make  it  appear  that 
such  person  and  those  liable  fur  his  support  an' 
tillable  to  pay  the  claim:  and  this  is  not  shown, 
as  to  the  latter  at  least,  by  the  allegation  that 
he  was  ;i  :  LUper  patient,  and  a  charge  upon  lite 
rweedy  v.  Fremont  County  (Iowa)  68 
N.  YY'.  921. 

[cl     (Neb.;    1896.) 

The  allowance  of  a  writ  of  mandamus  to 
compel  a  county  board  to  include  relator's  claim 
in  its  estimate  "f  the  taxes  to  !"•  levied  fur  the 
ensuing  year  (Comp.  St.  c.  IS,  art.  1,  §  25)  is 
not   necessarily   an   adjudication   that    a   ib 
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■  urn  [e  due  from  the  i 

ui   the  fact   the  t  said  si  i  -  that 

the  estimate  shall  be  made  before  the  allowance 
ui  cla  I  i  i  the  count] .  and  the  draw  ihk 

of   "  arrants  in  paj  mi  -  ate  v. 

Bushhausen  (Ni 

'    47.    Who  to  audit  claims. 
(Neb.)    imi:,.i 

All  claims  against  a  county  must  be  Bled 
with    the   county   clerk,    and   presented    to    the 

ind  it  alone  has  authorit] 
■in    and   allow    Buch  claims.— State   v.    Merrell 
61   N.    W.  754,    13  Neb.  575. 

§  48.    Verification  and  filing  of  claim. 

|u|     il.. mii;    1894.) 

Pees  oi  a  justice  and  i 
be  recovered  under  Code,  5  3806,  providii 
the  payment  out  of  the  county  treasury  of  the 
fees  of  the  justice  of  the  peace  and  con 
in   criminal   cases    when   the   prosecution    fails, 
unless  the  account   is  verified  and  filed    as  re- 
quired by  section  3843,  providing  that  no  fees 
or  compensation  shall  be  paid  any  officer  out 
of   i  in    county   treasury   until   a   particular   ac- 
count   showing  clearly  the  nature  of   bis  serv- 
ices has  been  verified  by  affidavit,  and  filed  in 
the   county   auditor's    office. — Ilegele   v.    Polk 
i   (Iowa)  t,i  x.  W.  303. 

92  Iowa,  Till. 

I  li|     (Neb.)    1897.) 

Comp.   St.    c.    IS,   art.    1,    §   37,   providing 
ill  claims  against  a  county  must  be   Bled 
with  the  clerk   ami  passed  on   by  the  commis 
s,  refers  only  to  claims  originating  in  con- 
tract   between    the   claimant   and   county,    and 
"ni   include  a   claim  for  damages  arising 
filling  in  a  street. — County  of  Douglas  v. 
Taylor  (Neb.)  70  N.  W.  27. 

§   49.    Necessity  of  presentation  of  claim. 

[a]  (Mich.;    1895.) 

Const,  art.  10,  §  10,  giving  the  board  of 
supervisors  exclusive  power  to  fix  the  coini.ru 
sation  for  all  services  rendered  for  the  county, 
is  not  violated  by  Pub.  Acts  1885,  No.  169,  au- 
ing  the  auditor  general  to  charge  the  es 
pens,-  of  maintaining  the  militia  to  the  count] 
where  their  services  were  rendered,  though  the 
claim  is  not  submitted  to  the  county  supervisors. 
Auditor  General  v.  Board  of  Sun'rs  of  Bay 
County   (Mich.)  t>4  N.  W.  570. 

[b]  i\Vi«.:    l.s»6.) 

Plaintiff's  tax  certificates  being  invalid, 
and  it  therefore  being  the  duty  of  the  county 
board  to  order  repayment  of  the  amount  paid 
for  them  when  she  surrendered  them  for  can- 
cellation (Rev.  St.  5  11841.  her  remedy  is  by 
presenting  her  claim  to  the  county  board  (sec- 
tion 676),  and  by  appeal  (sections  6S2.  6831  on 
their  disallowing  it.— Pier  v.  Oneida  County 
(Wis.)  67  N.  \Y.  702. 

93  Wis.  463. 

Presentation  of  claim  as  condition  precedent  to 
right  to  sue  thereon,  see  post,  §  56. 

S   50.    Necessity  of  itemized  account. 
(Mich.:    istm.i 

The  claim  of  a  county  clerk  for  disburse- 
ments was  properly  rejected  by  the  board  of 
supervisors,  where  it  was  not  itemized.— Gard- 
ner v.  Board  of  Sup'rs  of  Newaygo  County 
i  Mich.)  07  X.  \V.  1091. 

§   51.    Conclusiveness       of       decision       of 
board, 
[a]     (Neb.;    1895.) 

Where  a  claim  is  presented  to  a  county 
board  for  its  examination  and  allowance  or  re- 
jection, in  the  examination  of  such  claim  the 
board  acts  judicially,  and  its  judgment  is  con- 
clusive, unless  reversed  on  appeal.— Sioux  Coun- 
ty v.  Jamesi  u,  61  N.  W.  596,  43  Neb.  200. 


I  l>|     i  Web.  |    I89B  i 

A  deci -""a  of  thi  ncrs  In 

allowing  or  rejecting 

it    v.  Vincent  (Neb.)  05  N.  W.  50. 
16  Neb.   108. 
[cj     (Neb.  |    1896.) 

The  board  of  supervisors  could  not,  on 
the  pn  lentation  of  a  claim  against  the  county 
in  all  respects  meritoriou  .  offset  against  it  the 

i  of  a  claim  for  t —  n  hich  bad  been  al 

lowed    claimant    l.y    a    former    board,    and    p.'lid. 

on  the  ground  that  the  former  claim  ww  erro- 
neously   allowed.  —  Cuming    County    v.    Thiele 
(Neb.)  67  v  \V   883. 
48  Neb.  88a 

§   52.    Reconsideration  of  claim, 
[ul     <\<-b.:    IhOU.i 

Laws  1879,  p.  353,  S  40  (Comp,  St.  1895,  c. 
ISi,  declaring  that  "the  pn 

di\  ision   shall    not    be  so  CO 

i  in    county   board  froi  lering  their 

upon  any  claim,"  authorizes  thi 
once  reconsider  its  action  in  the  allow 
claim  against  the  county.— State  v.  Busl   tausen 
(Neb.)  68  N.   \v.  950. 
lb]     (Neb.  |    1896.) 

Notice  of  id dilation  of  the  allowance 

of  a  eh. in  county  by  the  county  board, 

under  Laws  1879,  p.  .'::••".  i  40  (Comp.  St.  1895, 
c.  18),  »as  waived  by  the  claimant,  win 
counsel  was  notified  and  appeared,  and  obtained 
a  postponement  to  a  subsequent  day,  on  which 
he  again  appeared.— State  v.  Bushhausen  (Neb.) 
68  N.  \V.  950. 

§   53.    Recovery  back   of  claim   paid, 
[aj     (Iowa;    1896.) 

A  county  may   sue  to  recover   taxes    which 
have  been  paid  into  its  treasury, 
to  have  been  illegally  refunded  by  its  on 
—Polk   County   v.   Sherman   (Iowa)   68  N.   W. 
562. 

[b]     (Neb.;    1893.) 

Where  the  county  board  approved  tin- 
county  clerk's  report,  and  the  clerk  retained 
$1,500  as  the  compensation  allowed  him  by  law, 
and  at  the  same  time  the  clerk  tiled  a  claim  for 
making  out  a  tax  list,  which  was  audited  by  the 
bqard  and  paid,  the  county  could  not  recover 
from  the  clerk  and  his  sureties  the  amount  so 
paid,  though  the  claim  was  one  for  which  th< 
county  was  not  legally  liable. — Heald  v.  Polk 
County,  64  N.  W.  376,  46  Xeb.  28. 


IX.   ACTIONS. 

Action  by  state  to  compel  county  to  collect  state 
taxes,  see  "States  and  State  Officers,"  S  20. 

Presumption  as  to  authority  to  sue  in  name  of 
county,  see  "Appeal."  *  210. 

Venue  of  action  to  restrain  issuance  of  bonds,  see 
"Venue  in  Civil  Cases,"  §  o. 

§   54.    Action  by. 

(S.    D.;    1896.) 

I  uder  Laws  1890,  c.  1,  authorizing  a 
"person"  to  sue  the  state  in  the  supreme  court 
alter  the  refusal  of  a  claim  by  the  state  audit- 
or, an  organized  county  may  bring  such  an 
action,  being  a  body  corporate  for  civil  and 
political  purposes  (Comp.  Laws.  §  572),  8 
therefore  a  "person,"  as  defined  bv  sei 
4746—  Lvman  County  v.  State  (S.  D.)  U'J  X.  W. 
601; 

§   55.    Actions  against, 
[a]     (Nel>.:    1SS95.) 

A  ]  iei  it  ion  in  a  suit  against  a  county  for 
more  than  $100,  for  labor  and  materials,  in 
constructing  a  bridge,  which  did  not  allege  that 
the  bridge  was  situate  in  the  county,  nor  that 
at  the  time  the  contract  was  made  there  was 
money  mi  hand  to  pay  for  the  same,  as  required 
by   Comp.  St.   1SJ>7,  c.  7S,   5  S3,   nor  that   bids 


433    (§  55) 


COUNTIES,  IX.  —  COUKTS. 


43-i 


wore  advertised  for.  was  insufficient. — Tullock 
v.  Webster  County,  04  N.  W.  705,  46  Nob.  211. 

[bj     (S.  I}.:    1897.) 

Iu  an  action  by  S.  against  a  county  for 
services,  the  complaint  alleged  that  "plaintiff,  at 
the  request  of  the  coroner,"  performed  the  serv- 
ices; and  he  testified  that  the  coroner  directed 
him  to  do  certain  work,  and  get  such  help  as  he 
needed;  that  he  took  three  other  men  to  assist 
him:  and  that  he  told  them  he  would  "put  the 
bill  in  to  the  county  for  our  services,  and,  as  soon 
as  the  bill  is  allowed,  you  will  have  your  money." 
S.  put  iu  a  bill  in  his  own  name  for  the  amount 
claimed  in  suit,  without  mentioning  either  of  the 
other  men,  and  there  was  no  evidence  that  he 
had  paid  either  of  them.  Held,  that  he  could 
not  recover  for  their  services. — Shearer  v. 
Hutchinson  County  (S.  D.)  70  X.  W.  1051. 

§  56.    Conditions  precedent. 

[at     (Iowa;    1898.) 

The  presentation  of  a  claim  to  the  county 
board  of  supervisors,  alleging  injuries  to  claim- 
ant in  a  certain  sum  by  the  fall  of  a  bridge,  and 
stating  that  he  will  accept  a  less  sum  in  full  set- 
tlement, to  avoid  litigation,  is  a  sufficient  com- 
pliance with  Code,  §  2610,  providing  that  no  ac- 
tion shall  be  brought  against  any  county  on  any 
unliquidated  demand  until  the  same  has  been 
presented  to  such  board  ami  payment  demanded. 
— Homan  v.  Franklin  County  (Iowa)  68  N.  W. 
559. 

[b]     down:    18960 

The  fact  that  additional  injuries  are  alleged 
in  the  complaint  to  those  set  out  in  the  claim  pre- 
sented to  the  board  of  supervisors  does  not  pre- 
vent the  action  from  being  one  for  the  same 
cause  of  action  presented  to  the  board. — Ho- 
man v.  Franklin  County  (Iowa)  68  N.  W.  559. 

Ic]     (Iowa:    1896.) 

Nor  does  the  fact  that  a  greater  sum  is 
claimed  in  the  complaint  for  damages  than  in 
the  claim  presented  to  the  supervisors. — Ho- 
man v.  Franklin  County  (Iowa)  68  N.  W.  559. 

[d]     (S.  D.:    1895.) 

The  county  may  sue  in  its  own  name  on 
the  official  bond  of  a  county  treasurer  which 
runs  to  the  county  commissioners  and  their  suc- 
cessors, instead  of  to  the  countv. — Custer  Coun- 
ty v.  Albien  (S.  D.)  64  N.  W.  533. 

§   57.    Pleading. 

(Neb.;   189C) 

In  an  action  on  a  treasurer's  bond  for  a 
part  of  the  proceeds  of  certain  bonds  which  he 
failed  to  turn  over  to  his  successor,  defendant 
admitted  receiving  the  money,  but  as  to  his  fail- 
ure to  turn  any  portion  thereof  over  to  his  suc- 
cessor the  answer  was  a  general  denial.  The 
county  introduced  proof  showing  that  the  treas- 
urer charged  a  per  cent,  of  the  amount  of  the 
proceeds  of  the  bonds  as  collection  fees,  which 
sum  he  retained,  and  did  not  pay  to  his  suc- 
cessor. Hrld,  sufficient  to  show  a  failure  to  com- 
plv  with  the  obligations  nf  his  bonds. — Stoner  v. 
Keith  County.  67  N.  W.  311,  48  Neb.  279. 


COUNTY  80ARD. 

See  "Counties,"  §§  26-32. 


COUNTY  SEAT. 


See  "Counties,"  §§  11-16. 


COUPONS. 


Ov    citv  bonds,  see   "Municipal   Corporations," 
181. 


COURSES  AND  DISTANCES. 

Control   by   monuments,   see   "Boundaries,"   §  4. 

COURT  COMMISSIONERS. 

Approval  by  court  of  opinion  of  commissioners, 
see  "Courts,"  §  5. 

[a]  (Mich.:    1896.) 

A  court  commissioner  has  no  jurisdic- 
tion of  an  action  against  a  tenant  to  recover 
possession,  where  defendant  asserts  that,  after 
the  commencement  of  the  tenancy,  he  was 
obliged  to  attorn  to  one  who  procured  a  para- 
mount tax  title.— Jenkinson  v.  Winans  (SliehV 
67  N.  W    549. 

[b]  (Micb.:    1897.) 

In  a  summary  proceeding  before  a  com- 
missioner to  obtain  possession  of  real  estate, 
the  mere  fact  that  the  defendant  asserts  that 
the  instrument  under  which  the  plaintiff  claims 
is  void,  as  a  matter  of  law,  does  not  oust  the 
court  of  jurisdiction  on  the  ground  that  a  ques- 
tion of  title  is  involved.— Barrett  v.  Cos  (Mich.) 
70  N.  W.  440. 

[c]  (Minn.:    1S9B.) 

Under  Const,  art.  6.  $  15,  giving  court 
commissioners  the  judicial  power  of  a  judge  of 
the  district  court  at  chambers,  and  Gen.  St. 
1894,  §  7132,  relating  to  the  powers  of  district 
judges,  court  commissioners  have  power  to  is- 
sue a  warrant  of  arrest,  and  apprehend,  exam- 
ine, commit,  or  bail  all  persons  charged  with 
crime. — Hoskins  v.  Baxter  (Minn.)  66  N.  W. 
969 

64  Minn.  220. 

[d]  (Wis.;    1897.) 

Under  Rev.  St.  §  2S15,  providing  that  a 
court  commissioner  may  exercise  the  powers  of 
a  circuit  judge  at  chambers,  except  where  the 
statutes  authorize  an  order  to  be  made  "by  the 
presiding  judge  or  by  the  circuit  judge,  using 
such  words  of  designation";  and  section  2640. 
declaring  that  an  order  for  service  of  summons 
without  the  state  may  be  made  by  the  court  or 
a  judge  thereof ,—  such  crder  may  be  made  by  a 
court  commissioner. — Pfister  v.  Smith  (Wis.)  69 
X.   W.  9S4. 


COURTS. 

I.  IN  GENERAL,  §§  1-5. 
II.  JURISDICTION,  §§  6-8. 
i  III.  TERM  TIME.  §  9. 

IV.  TERRITORIAL  COURTS.  §5  10.  11. 
V.  STATE  COURTS,  §§  12-22. 

1.  Of  Appellate  Jurisdiction,  §§  12-14. 

2.  Of   General    Original   Jurisdiction,    §§ 

15-17. 

3.  Of  Inferior  Jurisdiction.  §  18. 

4.  Courts  of  Probate,  SS  10-21. 

5.  Transfer  of  Causes  from  One  Court  to 

Another.  §  22. 
VI.  CONCURRENT    AND    CONFLICTING 
JURISDICTION.  §S  23-27. 
VII.  RULES     OF     DECISION— COMITY,     §§ 
28-30. 

See,  also,  "Clerk  of  Court";  "Court  Commis- 
sioners"; "Judge";  "Justices  of  the  Peace"; 
"Removal  of  Causes";    "Rules  of  Court." 

Certiorari  to.  see  "Certiorari,"  S§  3,  4. 

Conduct  and  remarks  of  court  during  trial,  see 

"Trial,"  S  5. 
Contempt  of.   see  "Contempt." 
Contracts  relating  to  administration  of  justice, 

public  policy,  see  "Contracts,"  §  18. 
Criticism  of  court  or  judge,  see  "Contempt,"  §  1. 
Delegation    of   legislative    power    to    courts,    see 

"Constitutional  Law,"  §  15. 
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hi  judicial, 
.">.  6. 
Grant  of  new  1 1 
2. 

on  Sunday,  see  "Su 
I  ,ea\  >■  i  intervene,  a       Pat  i  12. 

"B  28. 

0    L3. 
( (pinion  of  trial  •  d,  see  "Ap 

Pot  er  to  >i  jurj .  Bee  "Trial,"  I 

t<i  amend  records,  see  "Records,  '  8  2. 

appoint  trustee  for  chat  itable  i 
"Charities,"  8  4. 
■ 

[)peal,"  8  192 

a   justice  freely,   see   "Constitu- 

!    I  .au  ."    8   62. 

e  "  B  ules  of  Court ." 

in  jury,  see  "Trial,"  88  88  92. 
without   a   jury,    see   "Trial,"   §§ 
120. 
Whet  board  acts  as  court,  see  "Coun- 

ties," §  us. 

I.   IN  GENERAL. 

$    1.    Creation  of  court. 
(Wis.:    IS!ir..> 

Laws   1893,  e.  33,   |  2,   establishing  the 
superior  court  of  Douglas  coun 
ing  that  such  court  shall  have  civil  juris. 
oncurrent  with  the  jurisdiction  of  the  circuit 

vi    '     ertain  limitations,  does  not  conflict 
i  ith  Const,  art.  7.  §  2,  providing  that  "tl 
islature    *    *    *    shall  have  power  to  establish 
inferior  courts  in  the  si  vei  .  with  lim- 

ited   civil    and    criminal    jurisdiction,    * 
mid  that  the  legislature  shall  provide    *    *    * 
for  i! lection    *    *    *    of  the  judges  of  infe- 
rior courts  by  the  qualified  electors  of  the  re- 
spective  jurisdictions." — American  Loan  &  Trust 

Bond,  64  N,  W.  854,  91   Wis.  204. 

8   2.    Place  of  holding  court. 

(Iowa:   1895.) 

LTuder  Code,  §  192.  which  provides  that 
"courts  must  be  held  at  the  place  provided  by 
law.  except  for  the  determination  of  actions, 
special  proceedings  or  other  matters  not  requir- 
ing a  jury,  when  they  may,  by  consent  of  the 
s  therein,  he  held  at  some  other  place,"  a 
judge  trying  a  case  without  a  jury  cannot,  on 
granting  defendant's  motion  for  continuance 
conditionally,  upon  its  allowing  the  testimony  of 
the  witness  because  of  whose  absence,  from  ill- 
ness, defendant's  motion  was  made,  to  be  taken 
in  that  witness'  house,  adjourn  to  that  place. 
and  proceed  with  the  trial. — Funk  v.  Carroll 
County  (Towai  64  N.  W.  708. 

8   3.    When  judge  acts  as  court. 

[a]  <IVeI>.:    1W)7.) 

Where  a  statute,  in  terms,  confers  juris- 
diction to  hear  matters  on  a  court  as  contradis- 
tinguished from  a  judge  thereof,  such  matters 
in  list  be  heard  in  court,  and  not  before  a  judge 
at  chambers  or  in  vacation. — Fisk  v.  Thorp 
(Neb.)  70  N.  W.  498. 

[b]  (S.  D.i    IS!).".. I 

A  circuit  judge  may   exercise   the  power 
inferred  on  him  as  judge  in  the  name  of  the 
court  and  as  the  acts  of  the  court. — King  v.  Mc- 
Clurg  (S.  D.)  63  N.  W.  219. 


Ic] 


(S.  D.s    18!».-,.) 

Und 


nder  Comp.  Laws,  §  4675.  authorizing 
the  circuit  judge  to  remove  an  assignee  for  the 
benefit  of  creditors,  for  cause  shown,  and  appoint 
another  in  his  stead,  a  judge  may.  by  an  order 


IV.  21'.i 

§  4.    Appointment  of  assistant  clerk. 
iv  D 

■ 

the  cii 

the  com  t  dt 

for   then 
inherent   : 
as  a   court   of   general  jurisdiction,   to   i 
the  neci  ducting  the  bu 

of  tie-  court  with  rea 
euit  coun  I  I         ty  to  appo 

clerk  during  term  time  at  two 

-  1 1 1  v     v.  1 1 1     i 

.   v.  Hughes  County  is.  D.t  67  N.  W. 

§   5.    Opinion  of  supreme   court   contniis* 
siouers — Approval  of  court. 
(Neb.s    is:,,-,., 

The   opinions   prepared    by    the    commis 
sioner  of  thi  court  are  submitted  to  the 

for  examination  and  criticism  l>y  all  the 
members  of  tie-  court,  and  are  the  opinions  of 
the  court.-  Randall  v.  National  Building,  Loan 
.-.     Proti  l  nion   of    .Minneapolis  (Neb.)   02 

N.  W.  252,  43  Neb.  876. 


II.    JURISDICTION. 

Of    proe lings    began    in    another    court,    see 

post.  SS  21.  25. 

•  'in  it  i,,n     of    jurisdiction,     see 
"Mandamus."   8    11. 

i  i   boundary  of  judicial  district, 

see  "Evidence,"  8  -I. 

Of  bastardy  proceedings,  see  "Bastardy,"  §  3. 

On   ai  "Appeal."  88  1— 45. 

Over    administration    proceedings,    see    "Execu- 
tors and  Administrators,"  5  2. 

Over     executive     officers,     sec     "Constitutional 
Law,"  §  8. 

proceedings  at  corporate  meeting,  see  "Cor- 

porations,"  $  05. 

religious    societies,    see    "Religious    Socie- 
ties." s  6. 

To  determine  rights   under  mutual  benefit  pol- 
icy,  see  "Insurance,"  5  179. 

§  6.    Jurisdiction   in   general. 

[a]  (Iowa;    1S!»7.) 

Where  the  relief  sought  by  plaintiff  in  an 
action  at  law  is  within  the  court's  jurisdiction, 
an  intervener  tendering  an  equitable  issue  can- 
not delay  the  action  by  having  the  cause  trans- 
ferred to  the  equity  docket. — Kassing  v.  Ord- 
way  (Iowa)  69  N.  W.  1013. 

[b]  iv\is.:    1895.) 

Where  a  question  is  raised  relative  to  the 
disposition  of  a  bequest  after  the  death  of  the 
legatee,  no  binding  judgment  can  be  given  until 
after  that  event  happens. — In  re  Zentner's  Es- 
tate (Wis.)  03  N.  W.  102;  Schiutz  v.  Schintz, 
Id. 

90  Wis.  2 

§  7.    Submission   of   questions    by  execu- 
tive. 

(S.  D.:   18'JO.) 

Const,  art.  5.  §  13.  provides  that  the  gov- 
ernor shall  have  authority  ,o  require  the  opinion 
of  the  judges  of  the  supreme  court  upon  important 
questions  of  law  involved  in  the  exercise  of  his 
executive  powers  and  upon  solemn  occasions. 
Ilehl,  upon  request  by  the  governor  for  an  opin- 
ion upon  the  construction  of  Soss.  Laws  1890,  c. 
6,  with  reference  to  the  appointment  of  regents  of 
education,  involving  the  duration  of  the  terms  of 
office  of  certain  regents,  that  an  opinion  thereon 
should  not  be  given  as  involving  rights  of  per- 
sons not  given  an  opportunity  to  be  heard. — In  re 
( ihapter  6,  Session  Laws  of  1890  (S.  D.)  66  N. 
W.  310. 
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S   8.    Action  relating  to  property  in.  an- 
other state. 

In  I     i  M  itii.:    IttVti.) 

A  foreign  court,  having  general  equity 
powers,  ami  having  jurisdiction  of  the  parties 
nit  for  the  dissolution  of  a  partnership  ami 
iitr  settlement  of  its  affairs,  had  power  to 
a  receiver  to  sell  partnership  lands  situated  in 
this  state.— Dnnlap  v.  Byers  (Mich.)  07  N.  W. 
L067. 
(bj     (Minn.:    i.sim;.) 

Since  the  statute  requiring  actions  for 
injuries  to  real  estate  to  be  brought  in  the 
ty  where  the  subject  of  the  action  is  situ- 
ated applies  only  to  causes  of  action  arising  in 
the  state,  an  action  will  lie  in  Minnesota  to  re- 
cover damages  for  injuries  to  land  situated  in 
another  state.  Buck,  .T„  dissenting. — Little  v. 
I  Ihicago,  St.  P.,  M.  &  O.  Rv.  Co.  (Minn.)  67  N. 
W.  846. 

III.    TERM  TIME. 

S   9.    Terms  of  court. 

[aj     (Iowa;    l.«Si)C.) 

A  term  of  court,  by  a  proper  order  of  the 
judges,  commenced  in  C.  county  on  September 
9th.  and  in  H.  county,  in  the  same  judicial  dis- 
trict, on  September  23d,  the  only  disengaged 
judge  bring  assigned  to  held  both  terms,  i  In 
September  19th,  the  court  in  C.  county  was  ad- 
journed to  September  23d,  on  which  day  it  was 
again  opened,  and  in  the  evening  was  adjourned 
until  noon  of  September  28th.  On  September 
24th  court  was  opened  by  the  same  judge  in 
H.  county,  and  continued  in  session  until  near- 
ly noon  of  September  2Sth,  when  it  adjourned 
to  September  30th.  the  business  of  the  term  not 
having  been  completed,  and  the  adjourned  term 
in  C.  county  was  then  opened.  Hrlrf,  that  the 
conrt  was  legally  in  session  in  C.  county  on  Sep- 
tember 28th.— State  v.  Van  Auken  (Iowa)  08 
N.  W.  454. 

[b]     (Minn.;    18i)(i.) 

Gen.  St.  1894,  5  4850,  gives  the  judge 
or  judges  of  the  district  court  no  authority  to 
provide  by  a  standing  order  for  the  holding, 
year  after  year,  of  terms  of  court  for  the  trial 
of  issues  of  fact. — Flanagan  v.  Borg  (Minn.)  67 
N.  W.  216. 

64  Minn.  394. 


IV.    TERRITORIAL   COURTS. 

Appeal    from    territorial    admiralty   courts,    see 
"Admiralty,"  §  1. 

5    10.    Admission    of    states — Jurisdiction 
of  state  court. 

[a]  (IV.  D.;    1895.) 

Where,  after  an  undertaking  was  given 
on  appeal  in  a  territorial  court  sitting  in  admi- 
ralty, the  territory  became  a  state,  no  principle 
of  comity  would  prevent  the  state  court  which 
superseded  the  territorial  court  from  taking  cog- 
nizance of  an  action  to  enforce  the  undertaking. 
— Braithwaite  v.  Jordan  (X.  D.)  65  N.  W.  701. 
5  N.  D.  190. 

[b]  (V.  D.!    1S95.) 

Where,  after  an  undertaking  was  given 
on  appeal  in  a  territorial  court  sitting  in  admi- 
ralty, the  territory   became  a  stale   it   was   no 

iion  to  the  taking  cognizance  by  the  state 
court  of  an  action  to  enforce  the  undertaking 
that  plaintiff  might  have  secured  in  the  federal 
court,  in  the  action  in  which  the  undertaking  was 
given,  a  summary  judgment  against  the 
of  the  undertaking. — Braithwaite  v.  Jordan  (N. 
D.)  65  N.  W.  1 

5  N.  D.  196. 

|  11.    Transfer  to  federal  courts. 

IX.  D.:    1WW.I 

Where  the  record  of  the  state  court  shows 
that  on  two  different  occasions,  after  statehood, 


defendant  submitted  matters  which  were  de 
in  that  court  prioi  to  his  tiling  a  request  under 
the  North  Dakota  enabling  act  for  a  removal  of 
the  case  to  the  federal  court,  held,  that  the  tiling 
of  such  request  did  not  oust  the  state  court  of 
jurisdiction  of  the  case. — Sargent  v.  Kindred  (N. 
I_>.)  03  N.  W.  151. 
5  N.  D.  8. 


V.   STATE  COURTS. 

Jurisdiction  over  actions  against  national  banks 
for  penalties  for  exacting  usury,  see  "Usury," 
§§  15,  10. 

■  over    officers    of    general    government,    see 

"United  States." 


1.  OF  APPELLATE  JURISDICTION. 

§    12.    Minnesota    district    courts. 
(Minn.;    DSilo.) 

Where  the  territory  of  a  city  lies  in  two 
counties,  to  any  constable  in  either  of  which 
process  may  issue,  under  the  law,  from  the  city 
justice,  an  appeal  will  lie  to  the  district  court 
of  either  county  from  a  judgment  of  the  justice. 
— Minneapolis  Threshing  Co.  v.  Voigt  (Minn.) 
65  N.  W.  261. 

63  Minn.  145. 

§    13.    North  Dakota  supreme  court. 
(IT.  D.:   tS!i<;.i 

Laws  1893,  c.  82,  which  provides  that  all 
cases  tried  below  by  the  court  shall  on  appeal 
be  tried  anew  in  the  supreme  court,  and  final 
judgment  rendered  thereon,  does  not  require  the 
supreme  court  to  perform  any  functions  that 
do  not  pertain  to  appellate  jurisdiction,  and  is 
not  therefore  a  violation  of  the  constitutional 
provisions  conferring  appellate  jurisdiction  only 
upon  the  supreme  court.— <  hristianson  v.  Far- 
mers' Warehouse  Ass'n  (N.  D.)  07  N.  W.  300. 
5  N.  D.  438. 

!  §    14.    Wisconsin    supreme    court. 
(Wis.:   ISiMl.) 

Under  Laws  1S95.  c.  0,  creating  the  po- 
lice court  of  the  city  of  Milwaukee  and  making 
it  a  court  of  record,  and  section  10,  vesti 
the  municipal  court  for  the  city  and  count}  of 
Milwaukee  appellate  jurisdiction  to  review  all 
judgments  entered  in  the  police  court,  a 
ment   rendered  in   such  court  cannot   be  taken 

I  directly  to  the  supreme  court  for  review  on  ap 
peal  or   writ  of  error.     Citv  of   Milwaukee   v. 
Gross  (I860)  21  Wis.  241.  distinguished.— Citv  of 
Milwaukee  v.   Simons,  67  N.  W.  922,  93  Wis. 
570. 


2.  OF    GENERAL   ORIGINAL   JURISDIC- 
TION. 

§15.    Supreme  court. 

[a]  (JJeb.j   isiH>.) 

Under  Const,  art.  6,  §  2.  conferring  juris- 
diction on  the  supreme  court  "in  cases  relating 
to  the  revenue,  civil  cases  in  which  the  state 
shall  be  a  party,  mandamus,  quo  warranto,  ha- 
beas corpus  and  such  appellate  jurisdiction  as 
may  be  provided  by  law,"  the  supreme  courl  is 
out  jurisdiction  to  award  a  writ  of  prohibi- 
tion as  an  independent  remedy.— State  v.  Hall 
(Neb.)  66  X.  W.  042. 
47  Neb.  579. 

[b]  (Nob.:    1S9«.) 

A  proceeding  in  the  supreme  court  for  man- 
damus to  compel  the  secretary  of  state  to  certify 
to  the  ounty  clerks,  as  nominees  of  a  political 
[Kirty,  the  names  of  persons  nominated  at  : 
cine  convention,  pursuant  to  Comp.  St.  e.  2'i,  § 
136,  is  not  a  proceeding  for  injunctii  a.  which  is 
without  the  original  jurisdiction  of  said 
because  the  relief  asked  involves  the  perpetual 
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if  the  cerl 
Pipei    (Neb.)  69  N.   W.  378. 

[C]      (K.  !>.;     IKlm.) 

'I  be  Miit  lias  original  jurisdiction 

in    ■  i  ■■  .',  in  li  the  n  rite  named  Id 

\  ided   the  cs  see   involve  thi        ren    mty  of  the 

i  he  lib- 
iald  (N.   i»i 
66  X.  W.  234. 
5  N.  D. 

I  il  I      is.  !>.:     isiii;.) 

hospital  for  the  insane  is  by  law 

under  the  general  management   and  control  of  a 

if  five  trustees,  which  has  power  to  appoint 

;it  ■'(  such  hospital  and   remove 

Held,   thai    defendant   having 

I..',  ii  n  M"".  ''li  y  the  board  I  rom  I  be  offici 

i.  and  the  relator  baring  been  ap- 
pointed by  the  board  to  till  such  office  in  his 
in  mandamus  proceedings  to  compel  de- 
i  nda  nt  to  turn  over  to  the  n  lator  -  ach  offici . 
the  sovereignty  of  the  state  was  involved,  in  a 
direcl  and  important  sense,  and  that  therefore 
the  supreme  court  held  original  jurisdictii 
such  proceedings. — State  v.  Archibald  (N.  D.)  CO 
N.  W.  234. 

5  N.  D.  359. 
[e]     (S.D.|    1896.) 

The  supreme  court  will  not  assume  original 
jurisdiction  of  mandamus  proceeding  to  compel 
the  board  of  canvassers  to  reconvene  and  recan- 
vass  the  votes,  unless  some  reason  is  shown 
why  the  application  was  nol  made  to  the  circuit 
court. — In  re  Ringrose  (S.  D.)  69  N.  W.  584. 

Power  of  supreme  court  to  grant  supersedeas, 
see  "Appeal,"   §  268. 

§    16.    Superior    court. 
I  Wis.:    1895.) 

Under  Laws  1S93.  c.  33.  organizing  the 
superior  court  of  Douglas  county,  and  making 
the  provision  of  law  relating  to  circuit  courts 
applicable  to  said  superior  court,  it  had  power 
to  foreclose  a  mortgage  on  lands  situated  in 
said  county,  ami  acquired  jurisdiction  of  de- 
fendant  by  the  service  of  process  on  him  in  an- 
other county.— American  Loan  ..V  Trust  Co.  v.' 
Bond,  64  N.  W.  854,  91  Wis.  204. 

§   17.    Circuit  court. 

[a)  (Mich.;    1SOO.) 

Under  How.  Ann.  St.  §  6861,  which  pro- 
vides that  all  actions  against  corporations,  ex- 
cept municipal  corporations,  shall  be  cogniza- 
ble before  a  justice  of  the  peace,  an  action 
against  a  city  for  trespass  in  laying  a  sewer 
through  plaintiff's  land  must  he  brought  in  the 
circuit  court. — Mason  v.  City  of  Muskegon 
(Mich.)  67  N.  W.  692. 

[b]  (S.  D.:   1S9G.) 

Comp.    Laws,    S    1324,    provides    that    one 

aggrieved  by  any  determination  or  award  of 
damages  made  by  supervisors  in  the  laying  out 
of  a  highway  may  appeal  to  a  justice  of  the 
peace,  "provided  the  amount  of  damages  al- 
low, d  him  in  such  appeal  does  not  exceed  $100." 
Section  1327  provides,  "in  case  the  amount  of 
damages  claimed  exceed  $100,"  appeal  may  be 
taken  to  the  circuit  court.  Field,  that  the  word 
"allowed,"  in  section  1324,  should  he  read 
"claimed."  and  that,  though  the  supervisors  al- 
lowed one  nothing,  he  could  appeal  from  their 
order  to  the  circuit  court,  whore  he  claimed  in 
his  notice  of  appeal  more  than  $100. — Town  of 
Dell  Rapids  v.  Irving  (S.  D.)  68  X.  W.  313. 


3.  OF    INFERIOR    JURISDICTII  >X. 

Appeals  from  inferior  tribunals,  see  "Appeal," 
§§  44,  45. 

Power  as  to  bills  of  exceptions,  see  "Excep- 
tions, Bill  of,"  §  1. 


§    18.    Municipal  courts. 
Mil      l  Mini..;     I  B9B   i 

An  action  by  a  receiver  appointed  in  an 
action  under  the  pi..  ■  r  70,  Gen. 

St.  is.s  (chapter  70.  Gen    St.   I 
tr-tn-    tin-    property    of   an  it    corpora- 

tion, to  recover  from  a  stockholder  the  amount 
i  ipiion,  is  an  action  at  law,  of 
which  i  ipa]     court     has     jurisdiction, 

i  he  sum,  w  ben  recoi  i  red,  is  subji 
equitable  ■  I i -» i 'ibution.— llause  v.  Newel  (Minn.) 
62    V    \V.    si 7. 
60  Minn.  481. 

£».J      I  Minn.;     ISM.-.. | 

court  of  Dulutb  has  Juris- 

d   of   an   action    to   I-,  eoi  er   da 
fraudulent   covenants  of  warranty. — Carlson  v. 
!  N.  W.  1132. 
•  ;n   Minn.   198. 

[O]      (Minn.;     ISDIi.) 

The    fact     that    plaintiff,    in    an    action 
brought  in  the  municipal  court  oi   the  city  of 

to  .■  cover  po 
property,  did  ool  claim  immediate  delivery,  un- 
der Laws  1889,  ..  34,  §  11.  did  not  change  the 
action  to  one  for  conversion  merely,  so  as  to 
oust  the  court  of  jurisdiction. — White  v.  Flamrue 
(Minn  I  ftS  V  \V.  959. 
64  Minn.  5. 

[d]  (Minn.;     18941.) 

In    an   action   by   the   indorsee  after  ma- 
turity of  a   promissory  note,  an  indebtedness  of 
the  payee  to  the  maker,  existing  at  the  date  of 
the  transfer  of  the  note,  is  not  a  counterclaim. 
but   a   defense;    and   the   fad   that    tie 
ness  thus  set  up  as  a  defense  exceeds  $500  does 
not     list  the  municipal  court  of  Duluth  • 
risdiction    to   try    the    action. — Lynch    v.    Free 
(Minn. I  66  X.  W.  973. 
64  Minn.  277. 

[e]  (N.  D.;    1XOO.) 

Rev.  Codes,  §  2209,  superseding  the  police 
i  riles  and  ih.-ir  courts  provided  for  in 
Const.  S  113,  by  municipal  courts,  which  were 
given  all  the  jurisdiction  of  the  police  n 
trates,  and  in  addition  other  jurisdiction,  not  men- 
tioned iu  said  section  of  the  constitution,  is  void. 
— McDermont  v.  Dinnie  (N.  D.)  09  X.  W.  294. 

[f]  (Wis.;    1895.) 

Under  Sanb.  &  B.  Ann.  St.  I  2499,  mak- 
ing the  municipal  court  of  Milwaukee  a  court 
of  record,  with  powers,  in  cases  of  crimes 
and  misdemeanors,  equal  to  those  of  the  cil 
court  of  such  county,  in  a  prosecution  for  tin- 
sale  of  liquor  without  license  the  court  has 
power  to  set  aside  a  verdict  therein,  and  j 
a  new  trial. — State  v.  Municipal  Court  of  City 
and  County  of  Milwaukee  (Wis.)  01  X.  W. 
1100,  89  Wis.  358. 

Change  of  venue  on  appeal  from  niauicipal 
court,  see  "Venue  in  Civil  Cases,"  §  16. 

Special  law  establishing  municipal  courts,  see 
"Constitutional  Law,"  §  19. 


4.  COURTS  OF  PROBATE. 

Jurisdiction    over    rights    of    beneficiaries,    see 

"Trusts."  |  27. 
to  review  drainage  proceedings,  see  "Drain- 
age," §  10. 

J    19.    Claim  against  decedents'  estates. 

(Minn.;    1895.) 

Where  a  claim  against  a  decedent's  estate 
has  been  allowed  in  the  probate  court,  the  dis- 
trict court  has  no  jurisdiction  of  an  action  to 
enforce  the  claim  against  the  estate  of  decedent. 
— Boltz  v.  Schuetz  (Minn.;  04  N.  W.  48;  Wil- 
helm  v.  Same,  Id. 
GL  Minn.  444. 
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§   20.    Matters  relating   to  guardian   and 
ward. 

(Neb.;    18IMJ.) 

Under  Comp.  St.  c.  34,  §  28,  the  county 
court  has  power  to  remove  a  guardian  on  no- 
tice where  he  has  become  incapable  of  dischar- 
ging his  trust,  or  evidently  unsuited  therefor.— 
Crooker  v.  Smith  (Xeb.)  66  N.  W.  19. 
47  Neb.  102. 

§  21.    Specific  performance  of  contract. 

(Mien.;   issmj.)  . 

Where,  on  petition  of  an  heir  for  the  ap- 
pointment of  an  administrator,  his  co-heirs  oppose 
the  appointment  on  the  ground  that  the  estate 
has  been  fully  settled  by  a  written  agreement 
between  the  heirs,  the  probate  court  has  no  pow- 
er to  decree  specific  performance  of  the  agree- 
ment in  case  it  is  valid,  or  to  cancel  the  same  if 
it  be  invalid— Shurte  T.  Fletcher  (Mich.)  69  N. 
W.  233. 


5.  TRANSFER  OF  CAUSES  FROM  ONE 
COURT  TO  ANOTHER. 

§   22.    From     county     court     to      district 
court. 

[a]  (Mich.;   1895.) 

Where,  in  proceedings  for  divorce,  a  pre- 
liminary injunction  had  issued  on  an  ex  parte 
showing  restraining  defendant  from  disposing  of 
his  property,  and  defendant  entered  appearance, 
and  filed  a 'petition  for  the  removal  of  the  cause, 
the  case  had  not  proceeded  so  far  that  a  removal 
could  not  be  made  under  How.  Ann.  St.  §  6584, 
providing  for  the  removal  of  causes  from  the 
circuit  court  of  Kent  county  to  the  superior  court 
of  Grand  Rapids— Wood  v.  Adsit  (Mich.)  63  N. 
W.  419. 

105  Mich.  378. 

[b]  (Neb.;    1896.) 

An  action  of  trespass  w7as  begun  in  the 
county  court.  After  issues  joined  there,  a  stipu- 
lation was  entered  into  transferring  the  rase  to 
the  district  court.  The  pleadings  were  then  re- 
filed  in  the  district  'ourt.  and  a  trial  was  there 
had.  It  turned  oui  that  the  vital  issue  concerned 
the  title  and  boundaries  of  land.  Held,  that  the 
stipulatit  n  was  equivalent  to  one  dismissing  the 
case  in  the  county  court  and  recommencing  it  in 
the  district  court,  with  appearance  of  parties,  and 
that  the  district  crurt  had  jurisdiction,  although 
the  countv  court  had  not. — Lundgren  v.  Crum 
(Neb.)  66  N.  W.  2S4. 
47  Neb.  242. 


VI.    CONCURRENT     AND     CONFLICT- 
ING  JURISDICTION. 

§   23.    Concurrent  jurisdiction. 
(N.  D.;    1895.) 

A  stipulation  for  value  in  a  possessory 
action  may  be  enforced  in  any  court  having  ju- 
risdiction of  an  action  of  debt  for  the  amount 
due  on  the  stipulation.— Braithwaite  v.  Jordan 
(N.  D.)  65  N.  W.  701. 
5  N.  D.  196. 

Of  offenses  committed  on  river  forming  bound- 
ary of  states,  see  "Criminal  Law,"  §  10. 

§   24.    Jurisdiction   of  proceedings  insti- 
tuted in  another  court. 

(Wis.:    1896.) 

Where  a  sufficient  complaint  has  been 
filed  and  served,  asking  for  the  sequestration  of 
the  property  of  a  debtor  corporation  and  the  ap- 
pointment of  a  receiver,  and  the  court  has  issued 
an  order  to  show  cause  why  a  receiver  should  not 
be  appointed,  and  forbidding  interference  with 
the  assets  of  the  corporation  pending  the  motion, 
a  like  court  in  another  county  cannot,  by  declar- 
ing the  corporation  insolvent,  and  appointing  a 
receiver   therefor,   acquire   superior   jurisdiction, 


where  such  proceedings  are  bad  while  the  order 
to  show  cause  and  the  restraining  order  are  pend- 
ing in  the  other  court.— Northwestern  Iron  Co. 
v.  Lehigh  Coal  &  Iron  Co.  (Wis.)  66  N.  W.  515. 
92  Wis.  4S7. 

§   25.   Interpleader. 

(Mich.:   1895.) 

A  fund  due  under  an  insurance  policy  by 
a  company  was  garnished  in  W.  county.  An  as- 
signee afterwards  sued  the  company  for  the 
money  in  another  county.  The  company  filed 
its  bill  in  equity  in  W.  county,  praying  that  the 
claimants  be  interpleaded  and  that  they  be  en- 
joined from  prosecuting  their  several  suits. 
Held,  that  the  suit  was  properly  filed  in  the  court 
first  obtaining  jurisdiction. — Hogan  v.  Donovan 
(Mich.)  64  N.  W.  37. 

§   26.    Action     to     enforce     judgment     of 
other  court. 

[a]  (Mich.;    1895.) 

The  mere  fact  that  a  state  court  would 
not  have  rendered  judgment  against  the  old 
township,  in  an  action  on  bonds  issued  by  it. 
on  the  ground  that  the  act  authorizing  the  is- 
suance was  unconstitutional,  does  not  prevent 
a  state  court  from  enforcing  the  liability  of  a 
new  township  created  out  of  the  old,  for  its 
proportion  of  a  judgment  rendered  by  a  federal 
court  against  the  old  township. — Township  of 
Grant  v.  Township  of  Reno  (Mich.)  65  N.  W. 
376. 

[b]  (N.  D.;    1895.) 

An  undertaking  given  on  appeal  in  a  ter- 
ritorial court  sitting  in  admiralty  may  be  en- 
forced by  the  state  court  which  superseded  the 
territorial  court,  the  action  not  being  a  proceed- 
ing to  enforce  the  judgment  in  the  admiralty 
cause,  within  the  rule  that  the  court  in  which  a 
judgment  is  rendered  has  exclusive  jurisdiction 
to  enforce  it. — Braithwaite  v.  Jordan  (N.  D.)  65 
N.  W.  701. 

5  N.  D.  196. 

§   27.    Conflicting    state    and    federal    ju- 
risdiction. 

(Neb.;    189«.) 

A  state  court,  having  no  prior  juris- 
diction of  the  subject-matter,  will  not  restrain 
a  plaintiff  in  whose  favor  judgment  has  been 
rendered  in  a  federal  court  from  proceeding  to 
the  execution  of  such  judgment. — Prugh  v. 
Portsmouth  Sav.  Bank  (Neb.)  67  N.  W.  309. 
48  Neb.  414. 


Vn.    RULES     OF    DECISION— COMITY, 

§   28.    Stare  decisis. 

(Neb.;   189U.) 

In  the  absence  of  complications  resulting 
from  property  rights,  it  is  the  privilege,  if  not 
the  duty,  of  courts  to  re-examine  questions,,  and 
modify  or  overrule  previous  decisions  shown  to 
be  wrong.— State  v.  Hill  (Neb.)  66  N.  W.  541. 
47  Neb.  456. 

§   29.    State  court  following  federal  deci- 
sion. 

(Neb.:    189«.) 

The  construction  placed  on  provisions  of 
the  federal  constitution  by  the  supreme  court 
of  the  United  States  must  be  followed  by  state 
courts  in  all  matters  to  which  such  construction 
is  applicable.— State  v.  Sioux  City,  O.  &  W.  R. 
Co.,  65  N.  W.  766,  46  Neb.  682. 

§   30.    Comity. 

[a]     (Neb.;    1897.) 

It  will  be  presumed,  in  the  absence  of  con- 
trary proof,  that  courts  of  general  jurisdiction  of 
other  states  have  the  authority  they  assume  to 
exercise,  though  similar  courts  in  Nebraska  have 
no  such  authoritv.— Council  Bluffs  Sav.  Bank  v. 
Griswold  (Xeb.)  70  X.  W.  376. 
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COVENANTS. 

I.    m:\i\st  ENCUMBRANCES,  §$  1-5. 
II.   WARRANTY,  §§  I 

See,  also,  "Deed";    "Vendor  and  Purchaser." 

As  to  part;  walls,  see  "Party  Walls,"  S  3. 

In  grants  of  right  of  way,  see  "Railroad  Com- 
i    I. 

In  lep  si  i,  si  e  "Landlord  and  Tenant,"  $9  20   26. 

Liability   ol   heir  on  coi  i  na  at  i  or,  see 

"I  lescenl  and  I  listribution,"  §   I  I. 

Limitation  of  actions  for  breach,  Bee  "Limita- 
tion of  Actions,"  §  7. 


I.    AGAINST    INCUMBRANCES. 

S    1.    Construction  and  effect. 
[a]    oi  ifii. ;   1896.) 

Where    one    conveyed     promises,     cove- 

lanting  thai  they  were  free  from  incumbrances, 

excepting    a    certain    mortgage,    and    that    he 

would  warrant  and  defend  the  title  to  the  same 

t    all    lawful    claims    whatever,    lie    was 

id   to  defend  the  title  as  against   all   lawful 

claims,    including    the    mortgage.    Welbon    v. 

Welbon  (Mich.)  67  X.  W.  338. 

[I>l     (Minn.)    L89tt.) 

The  rule  that  a  contingent  righ!  of  dower  is 
an  incumbrance  on  land  previously  conveyed  bj 
the  husband  alone,  within  the  covenant  against 
incumbrances,  is  aot  changed  by  the  fact  that  es- 
tates in  dower  eo  nomine  have  been  abolished  in 
Minnesota,  and  that  there  has  been  substituted 
a  life  estate  in  the  homestead  of  the  husband,  and 
hi  fee  to  an  undivided  one  third  of  other 
lands.  Crowley  v.  C.  X.  Nelson  Lumber  Co. 
(Minn.)  69  X.  W.  321. 

!<•]      C\€-h.;     LSI, 7.) 

..  A  covenant  against  incumbrances  is,  in 
t,  thai  the  premises  are  free  from  incum- 
brances at  the  time  of  the  conveyance,  and,  if 
any  incumbrances  exist,  the  covenant  is  bro- 
ken, and  a  cause  of  action  accrues  which  will 
be  barred  by  limitation  in  five  rears.— Bellamy 
v.  Chambers  (Neb.)  69  X.  W.  770. 

§   2.    Knowledge       of      incumbrance       by 
grantee. 
[Iowa:   i!S!>r..) 

The  grantee  of  a  deed  with  covenants 
against  incumbrances  may  recover  for  a  breach 
thereof,  though  he  knew  of  the  incumbrance  be- 
fore   his    d I    was    made.— Yancey   v.   Tatloek 

(Iowa  I  61    X.   W.  HOT. 
93  Iowa,  386. 

§  3.    Taxes. 
(Neb.;    1895.) 

Where  land  was  sold  with  a  covenant 
against  incumbrances,  and  at  that  time  taxes 
were  assessed  against  the  land  for  the  rear,  and 
ou  their  subsequently  becoming  due  the  grantor 
neglected  to  pay  them,  and  the  grantee  paid 
them  to  prevent  the  sale  of  the  land,  the  grantee 
could  recover  the  amount  paid  from  the  grantor 
—Campbell  v.  McClure  (Neb.)  63  X  W  920 
15  Xeb.  60S. 

§  4.    Effect  of  special  warranty. 
(Iov».-i:    isnr.i 

A  d.ed.  after  reciting  that  it  was  subject  to 
two  in. .ri -ages,  covenanted  that  the  grantors  had 
a  perfect  title,  and  right  to  convey,  and  that  the 


<>m  nil  Incumbrance*,  "ei- 
lined    a    funic  . 
1  rant   and   d.  I.  lid    lln 
1MB  of  all   | 

by   us";   the  i  being 

written,  and  thi    i  0thi  i 

wise.     //,/,'.   that   the  spe.  inl    n  I   not 

ml    against  Incnm- 

D| 

ii  ding  morl 

deed.  -Duroe  r.  Bti  towa)  7<)  N. 

\\  .  t»lo. 

§   5.    Covenant   running   with   the   land. 
Ollnn.j    1896.) 

orenant  against  incumbrances  which 

;"v  :i  "'■''■'  :  nm-  with  the 

land,   and   an  action   i,,  tiutained 

'."I  by   i  ...  who  bti 

b   inch  co. 

red   Ins  title  to   the   land   bj    .     pu 
thereof   at  a   foreclosure  sale.  Banl 

of  Minnesota  v.  Holmes  (Minn.)  68  X.  W.  113. 

II.    WARRANTY. 

§  6.    Breach. 
[nj     (Iowai    I.SD5.) 

Defendant   conveyed  to  plaintiff,  with  a 
covenant  to  warrant  and  defend   the  title 

id  acquired  by  a 
1  he    I   into  1    Slates    land    ol  I        -wards    Bel 

aside  the  en1 1         nd   issued  muniments  ol 
to  a  third  person.     Held,  that  though  the  pro- 
t1    the    land    office    were   invalid,    as 
t  ..n  the  third  person  the  apparent  legal 
•   icii.laiit  was  requi  fend   plain- 

nil  s  title  against  any  claim   by  such  person  — 
rey  v.  SncU  (Iowa)  62  X.  W.  767. 
tb]    (Neb. i    is!>5.) 

A  covenantee  need  not  resist  an  action  by 
the  holier  of  a  paramount  title  until  actually  dis- 
possessed,   but    may    recover   against    bis 
nantor    after    voluntarily    surrendering    to    the 

'I'l'xV,?/  &?  '"'""''  titl&    Cheney  v.  St. 
02  N.  W.  234,  43  Xeb.  879. 

5   7.    Action  for  breach. 
Taj      ilmiii:    ]S)>5.) 

In   an   action   for  the   price  of  land   con- 
veyed by  warranty  deed,  the  fact  that  a  judgment 
against  the  grantor  was  not  satisfied  until  a  few 
days  alter  the  commencement  of  the  suit  is  no 
—Winch  v.  Bolton  (Iowa)  U:j  X.  W.  330. 
[b]     (Minn.;    1890.) 

Where  a  covenantee  in  a  deed  contain- 
ing the  usual  covenant  of  warranty  surrenders 
and  abandons  possession  of  the  land  convi 
b.  cause  a  paramount  title  has  been  asserted 
against  him  in  the  courts  by  the  holder  thereof 
and  such  title  has  been  adjudged  valid,  his  righl 
of  action  for  a  breach  of  the  covi  com- 

plete.—Wagner  v.  Finnegan  (Minn.)  07  N.  W. 
i9o. 

§   8.    Damages — Attorney's  fees. 
(Iowa:   1S95.) 

Where  a  grantor,  who  has  covenanted 
to  warrant  and  defend  title,  is  notified  by  the 
grantee  to  defend  an  action  against  him,  based 
on  an  actual  defect  in  the  legal  title,  and  fails 
to  do  so.  the  grantee  may  recover  reasonable 
attorney's  fees  necessarily  expended  in  sue 
fully  defending  the  action.— Meservey  v.  Snell 
(Iowa)  62  X.  \V.  767. 

COVERTURE. 

See  "Husband  and  Wife." 


CREDIBILITY. 

Of  witness,   see   "Witness,"   §§  49-74. 
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CREDITORS. 

See  "Assignment  for  Benefit  of  Creditors"; 
"Composition  with  Creditors";  "Creditors' 
Bill":  "Fraudulent  Conveyances";  "Insol- 
vency." 

CREDITORS'  BILL 

Against  foreign  corporation,  see  "Corpora- 
tions," §  108. 

S    1.    'When  lies  and  who  may  maintain. 

[a]  (Iowa;    1895.) 

Where  a  deed  absolute  in  terms  is  giv- 
en as  security,  an  action  may  be  brought  by  a 
judgment  creditor  of  the  grantor  to  have  the 
.Iced  declared  a  mortgage,  and  to  have  the  gran- 
tor's interest  therein  subjected  to  the  payment 
of  the  judgment,  though  the  debt  for  which  the 
deed  was  given  as  security  has  not  been  fully 
paid.— Dunton  v.  McCook  (Iowa)  61  N.  W.  977. 
93  Iowa.  258. 

[b]  (Iowa;    1897.) 

Creditors  need  not  resort  to  property  of  the 
debtor  out  of  the  state  before  recourse  to  cred- 
itors' bill  to  subject  real  estate  within  the  state 
fraudulently  conveyed. — O'Brien  v.  Stambach 
i  b.wa)  69  N.  W.  1133. 

[c]  (Minn.:    1896.) 

After  the  rendition  and  docketing  of  a 
judgment  against  a  debtor  in  whose  name  the 
title  to  certain  land  stood  of  record,  he  executed 
a  i  'iiveyance  of  the  property,  in  which  he 
"fraudulently"  recited  that  he  merely  held  the 
title  in  trust  for  the  grantee,  who  had  always 
been  the  beneficial  owner  of  the  premises. 
Held,  that  this  recital  did  not  constitute  an  ap- 
parent obstruction  to  the  enforcement  of  the 
judgment  lien,  for  the  removal  of  which  the 
Judgment  creditor  could  maintain  an  action. — 
Cornman  v.  Sidle  (Minn.)  67  N.  W.  667. 

[d]  (Neb.;   1895.) 

The  statutory  proceedings  in  aid  of  ex- 
ecution  did  not  supersede  the  action  in  the  nature 
of  a  creditors'  bill. — Monroe  v.  Keid  (Neb.)  64 
X.  W.  983,  46  Neb.  316. 

[e]  (Neb.:    1897.) 

One  who  has  taken  the  title  of  an  insolvent 
firm  to  real  property,  under  an  agreement  to  dis- 
pose of  it.  and  pay  a  part  of  the  proceeds  to  a 
creditor  of  the  firm,  and  the  balance  to  the  firm, 
may  be  required,  in  an  equitable  proceeding 
against  him  and  the  firm  by  one  of  its  creditors, 
to  pay  the  balance  to  such  creditor. — Raymond  v. 
Leinberger  (Neb.)  70  N.  W.  400. 

§  2.   Issuance    and   return    of   execu- 
tion as  condition  precedent. 

[a]  (Iowa:    1897.) 

Where  a  judgment  debtor  is  insolvent,  issu- 
ance of  execution  is  not  necessary  to  mainte- 
nance of  creditors'  bill  to  reach  land  fraudu- 
lently conveved. — O'Brien  v.  Stambach  (Iowa) 
80  N.  W.  1133. 

[b]  (Iowa;    1897.) 

Objection  that,  on  a  creditors'  bill  to  reach 
personalty  fraudulently  conveyed,  the  creditors 
should  first  issue  execution  and  levy  it  on  the 
same,  and  have  it  returned  nulla  bona,  not  be- 
ing jurisdictional,  cannot  be  raised  on  appeal  for 
the  first  time. — O'Brien  v.  Stambach  (Iowa) 
69  N.  W.  1133. 

[c]  (Mich.:    1896.) 

A  creditors'  bill  will  not  lie  before  an 
execution  is  issued  and  returned  unsatisfied, 
and  where  this  has  not  been  done  the  defect 
cannot  be  cured  by  a  supplemental  bill  setting 
forth  the  issuance  of  an  alias  execution  after  the 
original  bill  was  filed,  and  its  return  unsatisfied. 
-  Grenell  v.  Ferry  (Mich.)  68  N.  W.  144. 

fd]      (S.  D.:    189(5.) 

To  enable  a  judgment  creditor  to  maintain 
an  action  to  subject  land  standing  in  the  name 


of  a  third  person,  it  is  not  necessary  that  he 
should  first  have  made  a  levy  ou  the  land.— 
Brown  v.  Edmonds  (S.  D.)  68  N.  W.  734. 

[e]  (S.  D.;    1M!>7.) 

Issue  of  execution  to  the  sheriff  of  the  coun- 
ty whore  the  judgment  debtor  lives,  with  rot  urn 
thereof  unsatisfied,  authorizes  suit  to  reach  prop- 
erty of  his.  standing  in  the  name  of  another. — 

M apolis  Threshing  Mach.  Co.  v.  Hanrahan 

(S.  D.)  70  N.  W.  656. 

[f]  (Wis.:    1895.) 

One  is  not  entitled  to  relief  under  a  cred- 
itors' bill  against  a  foreign  corporation,  when  he 
has  not  issued  execution  under  his  judgment  in 
the  only  county  in  the  state  in  which  the  i  orpora- 
tion  has  a  place  of  business  and  when'  its  prop- 
erty is.  as  he  knows,  though  he  has  issued  an  ex- 
ecution in  the  county  in  wdiich  his  judgment  was 
rendered,  and  it  has  been  returned  unsatisfied. 
—Northwestern  Iron  Co.  v.  West  Superior  Iron 
&  Steel  Co.  (Wis.)  63  N.  W.  752. 
90  Wis.  570. 

[g]  (Wis.;    1895.) 

A  creditors'  bill  must  show  that  plaintiffs 
have  exhausted  their  remedy  at  law  by  obtaining 
judgment  and  issuing  execution. — Hughes  v. 
Huiiner,  64  N.  W.  887,  91  Wis.  116. 

[n]     (Wis.:    1895.) 

Rev.  St.  §  3S36,  provides  that  a  creditor's 
action  against  a  decedent's  estate  shall  not  be 
brought  to  trial  until  the  sufficiency  or  insuffi- 
ciency of  the  estate  to  pay  the  debts  of  dec  ident 
shall  be  ascertained,  and,  if  found  insufficient, 
such  action  may  proceed  to  trial  and  judgment, 
ami  any  property  described  in  the  complaint, 
which  is  subject  to  such  debts,  shall  bo  sold,  and 
the  proceeds  applied  thereon.  Held,  that  where 
a  creditor  has  procured  the  allowance  of  his 
claim  against  a  decedent's  estate,  he  may  main- 
tain a  creditors'  bill  against  one  to  whom  de- 
cedent caused  land,  purchased  and  paid  for  by 
him.  to  be  conveyed,  to  establish  a  trust  therein, 
without  first  obtaining  a  judgment  at  law.  and 
having  an  execution  issued  thereon  and  returned 
unsatisfied.— Allen  v.  McRae  (Wis.)  64  N.  W. 
889.  91  Wis.  22( ;. 

[i]     (Wis.;    1897.) 

A  creditors'  bill  must  show  that  execution 
on  complainant's  judgment  at  law  has  been 
returned  unsatisfied,  at  least  in  part,  or  that 
the  action  is  in  aid  of  an  existing  execution 
levy. — Krouskop  v.  Krouskop  (Wis.)  70  N.  W. 
475. 

§  3.    Laches. 
(Iowa;    1897.) 

An  action  by  a  subsequent  creditor  to  set 
aside  a  fraudulent  conveyance  cannot  be  held 
barred  by  laches,  having  been  commenced  im- 
mediately after  recovery  of  judgmeut  on  his 
debt,  and  it  not  appearing  how  long  prior  to 
judgment  his  debt  had  existed. — Brundage  v. 
Cheneworth  (Iowa)  70  N.  W.  211. 

§  4.    Parties. 
(Midi.;    1890.) 

Where  an  execution  is  levied  on  land  of  one 
of  several  judgment  debtors,  and  is  unsatisfied, 
the  other  judgment  debtors  are  not  necessary  par- 
ties to  a  bill  in  aid  of  execution  filed  by  the  judg- 
ment creditor  against  the  owner  of  the  land  and 
mortgagees  thereof  to  cancel  the  mortgage  as 
fraudulent.— Hodge  v.  Gray  (Mich.)  68  N.  W. 
979. 

§   5.    Pleading. 

[a]     (Mich.;    189(i.) 

Whore  an  execution  is  levied  on  the  land 
of  one  of  several  judgment  defendants,  and  is 
unsatisfied,  a  bill  in  aid  of  execution  by  the  judg- 
ment plaintiff,  against  the  owner  of  the  land  and 
mortgagees  tin  reof,  to  cancel  and  set  aside  the 
mortgage  and  proceedings  to  foreclose  the  same  as 
fraudulent,  need  not  allege  the  insolvency  of  any 
of  the  other  judgment  defendants,  or  that   plain- 
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I  68  N.  W.  ! 

|  I. I      I-.   i).;     IV.Mi.i 

\\  i '  bill  against 

«  husband  and  n  ifi  inding  Id 

the  ni I  I  lii    ivife  to  a  judgment  against  the 

■  •    put 
chased   (or  the  purpose  ol   using  the  sami 

and  i  here  is  e\  idi  ace  tending  to  sup- 
li  i  endant  -  d  re  enl  it  led 
i     Brown    v.    Edmonds    (S. 
D.)  68  N.  W  .  734. 
|<-|     is.  I).:    isjit.i 

\   complaint   in  a  suit  to  subject   property 

ing  in  the  name  of  wife  to  judgment  against 

alleging  that  the  buBband  furnished  the 

tot   purchase  of  the  property,  and  ca  used 

thereto  to  be  put   in  her  na she  aever 

having  bad  any  pecuniary  interest  therein,  will 
not  allow  a  contention  that,  though  the  funds 
\citli  which  i in'  property  was  bought  wen 
she  wis  estopped  to  »laim  the  property,  because 

wiiii  the  proi  -  '    or  property  whi.li  she 

had  allowed  to  stand  in  bis  name  at  the  time 
he  contracted  the  debt  for  which  the  judgment 
was  rendered.-  Minneapolis  Threshing  Mach. 
Co.  v.  Hanrahan  ts.  D.)  70  N.  \V.  656. 


s   6. 


Multifariousness. 


(Mich.:    1895.) 

A  bill  by  judgment  creditors  on  behalf  of 
themselves  ami  certain  other  judgment  creditors, 
against  the  debtor  and  various  persons  to  whom 
be  transferred  distinct  pails  of  his  property, 
ill  sole  purpose  of  which  is  to  impound  all  the 
;issots  of  the  debtor  to  pay  Ms  debts,  is  not  ninl- 
ous.  lliilliert  v.  Detroit  Cycle  Co.  (Mich.) 
iil  X.  \V.  950. 

§  7.    Evidence  and  practice. 

[a]  i  town:    istir.l 

Regularity  of  judgments  on  which  cred- 
itors' bill  is  founded  being  admitted,  they  are 
prima  facie  evidence  of  indebtedness,  ami  the 
burden  is  on  defendants  to  prove  payment. — 
O'Brien  v.  Stambach  (Iowa)  69  N.  W.  1133. 

[b]  (IOTva:    I.SU7.) 

The  claim  that  creditors  realized  from  se- 
curities, and  did  not  give  the  debtor  credit  there- 
for on  their  judgments  against  him,  on  which 
their  creditors'  bill  is  founded,  cannot  be  con- 
Bidered,  unless  raised  by  defendants'  pleadings, 
and  not  then  if  the  matters  arose  before  the 
judgments  were  obtained. — O'Brien  v.  Stambach 
(Iowa)  69  N.  W.  1133. 

8   8.    Lien  created  by  bill. 
(Iowa:   IS»5.> 

Code,  §  3150,  provides  that  at  any  time 

after  judgment  an  action  by  equitable  proc I- 

ings  may  be  brought  to  subject  any  property  be- 
longing in  defendant  to  satisfaction  of  the  judg- 
ment. Section  3052  provides  that  in  such  case 
a  lien  shall  bo  created  on  the  property  of  the 
judgment  debtor  in  the  hands  of  any  defendant 
described  in  the  petition  from  tin'  time  of  the 
service  of  notice  and  a  copy  of  the  petition  on 
the  defendant  holding  the  property.  Hrhl,  that 
where  plaintiff  brought  an  equitable  suit  before 
obtaining  a  judgment  at  law,  and  after  judg- 
ment Hied  a  supplemental  petition,  the  service 
of  the  original  notice  in  the  suit  and  the  filing 
of  such  supplemental  petition  would  not  give  a 
lien  on  propi  rty  in  the  hands  of  a  defendant  be- 
longing to  the  judgment  debtor,  though  all  the 
defendants  appeared,  the  notice  not  being  such 
as  was  required  by  the  statute,  and  it  being  acc- 
essary that  the  petition  be  served.  60  N.  W 
526  (1891)  reversed.— Ware  v.  Delahaye,  04  N. 
W.  640. 


CRIMINAL  CONVERSATION. 


See  "Adultery";  "Husband  and  Wife,"  §§  36,  37 
"Seduction." 


CRIMINAL  LAW. 

i.  i\  GENER  \i..  §§  1-4. 
II.  CAPAOIT5    i  0  COMMIT  CRIME,  J| 

III.  .11  ItlSldi    l  [ON,   |  ID, 

IV.  PRINCIPALS  am-  ACCESSORIES, 

nil. 
V.  COMPLAINT   AMi    WARRANT,   i! 

15,  16. 
VI.  PRELIMINARY    HEARING,   H    W 
21. 
VII.  OBJECTIONS  TO  INDICTMENT,  §8 

22  24. 
VIII.  ARRAIGNMENT   AND    PLEAS,   §S 
25  37. 

1.  In  General,  §§  25  29. 

2.  I ■'.  rmer  Jeopardy,  88  30-37. 
ix.  vi:m  E.  58  38-44. 

1.  In  General,  |  38. 

2.  Change  of  Venue,  88  39-44. 
X.  TIME  OF  TRIAL,  H  45,  46. 

XI.  CONTINUANCE,  88  47-52. 
XII.  WHO    MAY    ACT    AS    ATTORNEY 
FOR  STATE, 

XIII.  CONDUCT  OF  TRIAL,  §§  57-89. 

1.  In  General,  §§  57-62. 

2.  Reci  ption  ot   Evid  ai  e,  §§  63-72. 
.'l-  Objections  to  Evidence,  8S  73-78. 
4.  Conduct,  Argument,  and   Remarks 

of  Colin-  B0. 

XIV.  EVIDENt  0  126. 

1.  Competency  and  Relevancy,  §§  90- 

108. 

2.  Confessions.  Admissions,  and  Dec- 

larations. |§  109-1 13. 

3.  A.'  omplici         '  '■        ira  ti  rs,     and 

Co-defendants,  88  114-118. 

4.  Character,  s  119. 

5.  Varianci  .   §§  120,   121. 

6.  Other  C  lines.  ;;;  n".'  125. 

7.  Sufficiency  of  Evidence,  §  126. 
XV.  INSTRUCTIONS,  §§  127-168. 

1.  In  General,  SS  127-150. 

2.  Province   of   Court    and   Jury.    55 

151-157. 

3.  Statement  of  Rules  of  Evidence,  §8 

158-168. 
XVI.  DELIBERATIONS     OF     JURY,     §§ 
169-171. 
XVII.  CUSTODY  AND  CONDUCT  OF  JU- 
RY. §§  172-179. 
XVIII.  VERDICT,  §§  180-182. 
XIX.  JUDGMENT.      SENTENCE.      AND 
COMMITMENT,  88  183-191. 
XX.  NEW  TRIAL,  §§  192-199. 
XXI.  APPEAL  AND  ERROR,  §8  200-240. 

1.  In   General — Jurisdiction,   §8   200- 

202. 

2.  Practice,  §8  203-205. 

3.  Record,  §§  206-215. 

4.  Review,  §§  216-233. 

5.  Decision,  §§  234-240. 

See,  also,  "Arrest":  "Bail";  "Extradition"; 
"Grand  Jury";  "Habeas  Corpus":  "Indict- 
ment and  Information";  "Pardon";  "Refor- 
matories";   "Witness." 

For  particular  crimes,  see  "Adultery":  "Arson"; 
"Assault  and  Battery,"  88  4-10;  "Bastardy"; 
"Body  Stealing";  Bribery";  "Burglary"; 
"Conspiracy,"  8  1,  "Disorderly  Conduct"; 
"Disorderly  House";  "Disturbance  of  Pub- 
lic Assemblage";  "Embezzlement":  "Es- 
cape"; "False  Pretenses";  "Forgery";  "For- 
nication"; "Gaming";  "Homicide";  "In- 
cest"; "Indecent  Assault";  "Intoxicating 
Liquors,"  88  30-42:  "Larceny":  "Libel  and 
Slander,"  8  34;  "Malicious  Mischief':  "Ob- 
scene Publications";  "Obstructing  Justice"; 
"Perjury";    "Pointing  Firearms,"  8  3;    "Poi- 
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son";  "Prostitution";  "Rape":  "Receiving 
Stolen  Goods";  "Robbery";  "Seduction,"  §§ 
3-S;    "Threats  and  Threatening  Letters." 

Agreement  to  compound  felony,  public  polic.v. 
see  "Contracts,"  §  21. 

Arrest  on  criminal  charge,  see  "Arrest,"  §§   1  6. 

Constitutional  rights  of  persons  accused  or  con- 
victed of  crime,  see  "Constitutional  Law,"  §§ 
71-76. 

Conviction  of  crime  as  ground  for  divorce,  see 
"Divorce,"  §  6. 

of  other  offense  than  charged,  see  "In- 
dictment and  Information,"  §S  29,  30. 

Costs  in  criminal  cases,  see  "Costs,"  §§  33—40. 

Criminal  conspiracy,  see  "Conspiracy,"   §  1. 

fraud,  see  "Fraud,"  §  7; 

libel  or  slander,   see  "Libel  and  Slander," 

§  34. 

trespass,  see  "Trespass,"  §  10. 

Cruel  or  unusual  punishments,  see  "Constitu- 
tional Law,"  §  76. 

Disinterring  and  carrying  away  dead  body,  see 
"Body  Stealing." 

Displacing  railroad  tracks,  see  "Railroad  Com- 
panies," §  81. 

Failure  of  state  treasurer  to  pay  over  money 
to  successor,  see  "States  and  State  Officers," 
§8. 

Fees  of  witnesses  in  criminal  cases,  see  "Wit- 
ness." §  77. 

Illegal  liquor  sales,  see  "Intoxicating  Liquors," 

58  3°-42- 

Joinder  of  parties  and  defenses,  see  Indict- 
ment and  Information,"  §5  27,  28. 

Libelous  words  imputing  crime,  see  "Libel  and 
Slander,"  §  3. 

Limitation  of  prosecution,  see  "Limitation  of 
Actions,"  §§  43,  44. 

Obstructing  highway,  see  "Highways,"  §§  31, 
32. 

Offenses  against  fish  laws,  see  "Fisheries."  §  3. 

Propelling  steam  engine  on  highway,  see  "High- 
ways," §  2. 

Receiving  deposits  after  insolvency,  see  "Banks 
and  Banking,"  §5  33-36. 

Recognizance  on  appeal,  see  "Bail,"  §  2. 

Responsibility  for  crime  of  wife,  see  "Husband 
and  Wife,"  §  22. 

Right  to  compulsory  process  for  witnesses,  see 
"Constitutional  Law,"  §  74. 

to  fair  and  impartial  trial,  see  "Constitu- 
tional Law,"  §  72. 

to  jury  trial,  see  "Constitutional  Law,"  § 

39. 

Sale  of  mortgaged  chattels,  see  "Chattel  Mort- 
gages," §  60. 

Setting  prairie  fire,  see  "Fires." 

Showing  conviction  of  crime  to  affect  credibili- 
ty, see  "Witness,"  §  67. 

Timber  cutting,  see  "Public  Lands,"  §  22. 

Using  false  weights  and  measures,  see  "Weights 
and  Measures." 

Violation  of  city  ordinance,  see  "Municipal 
Corporations,"  §  36. 

Waiver  of  right  to  .iury  trial,  see  "Jury,"  5  28. 

Who  may  institute  prosecution  for  adultery, 
see  "Adultery,"  §  1. 

I.    IN  GENERAL. 

§   1.    To  what  law  responsible. 

(Ne1>.;    1895.) 

The  crime  of  murder  is  committed  at  the 
time  of  the  fatal  blow,  though  the  death  dues 
not  occur  until  a  subsequent  day,  and  the  ac- 
cused is  to  be  tried  by  the  laws  in  force  at  the 
time  the  injurious  act  is  done. — Debney  v.  State, 
64  N.  W.  446,  45  Neb.  856. 

$   2.    What   constitutes   crime. 
(Mien.:    1895.) 

On  the  trial  of  a  township  supervisor,  char- 
ged with  converting  money  appropriated  by  the 
supervisors  for  township  roads  and  bridges,  and 
using  the  same  to  bribe  voters,  the  court  directed 
a  verdict  of  conviction,  on  proof  that  the  appro- 
4N.W.DIG.-15 


priation  had  been  made,  ami  that  defendant  had 
drawn  the  sum  appropriated  from  the  treasurer. 
Held  error  to  refuse  to  allow  defendant  to  show 
that  the  money  had  been  legally  expended,  on  the 
theory  that  the  appropriation  was  unlawful. — ' 
People  v.  Fairchild  (Mich.)  63  N.  W.  436. 
105  Mich.  437. 

§   3.    Duress. 
(Mien.;   1895.) 

A  threat  to  take  one's  life  unless  the  per- 
son threatened  assist  in  the  perpetration  of  a 
murder,  made  three  days  before  the  murder 
was  committed,  is  no  defense  to  a  prosecution 
therefor. — People  v.  Repke  (Mich.)  61  N.  W. 
861. 

103  Mich.  459. 

§  4.    Entrapment  into  crime. 
(Mich.;   1895.) 

One  who  has  actually  accepted  a  bribe 
cannot  excuse  his  act  on  the  ground  that  it  was 
instigated  by  others  for  the  purpose  of  entrap 
pins  him. — People  v.  Liphardt  (Mich.)  62  N.  W 
1022. 

105  Mich.  80. 


II.    CAPACITY  TO  COMMIT  CRIME. 

§  5.   Who  are  capable. 
(S.  D.:   1897.) 

Comp.  Laws,  §  6215,  providing  that  "all 
persons  are  capable  of  committing  crimes  ex- 
cept *  *  *  (5)  persons  who  committed  the 
act  or  made  the  omission  charged,  under  an  ig- 
norance or  mistake  of  fact  which  disproves  any 
criminal  intent,"  is  only  applicable  to  a  class  of 
cases  where  a  scienter  is  material  to  constitute 
the  offense.— State  v.  Dorman  (S.  D.)  70  N. 
W.  848. 

§   6.    Intoxication, 
[a]     (Neb.;    1894.) 

Though  intoxication  is  In  general  no  ex- 
cuse for  crime,  the  evidence  thereof  should  be 
considered  for  the  purpose  of  determining 
whether  defendant  was,  at  the  time  of  the  al- 
leged assault  with  intent  to  rape,  capable  of 
entertaining  such  intent. — Head  v.  State  (Neb.) 
61  N.  W.  494,  43  Neb.  30. 

lb]      (Wis.;    1890.) 

Exclusion  of  evidence  of  defendant's 
acts,  conduct,  and  declarations  subsequent  to 
the  fourth  day  after  the  homicide,  showing  the 
continuance  of  his  condition  the  same  as  imme- 
diately before  the  homicide,  offered  on  the 
question  of  his  insanity  at  the  time  of  the  kill- 
ing, is  error,  especially  where  it  was  claimed  by 
the  prosecution  that  his  condition  at  the  time 
of  the  killing  was  the  result  of  protracted  and 
excessive  intoxication,  producing  a  fit  of  drunk- 
en excitement  and  fury. — French  v.  State 
(Wis.)  67  N.  W.  706. 

93  Wis.  325. 
[c]     (Wis.;    1890.) 

In  a  homicide  case  it  is  error  to  admit 
testimony  that  a  man  suffering  from  delirium 
tremens  has  no  more  control  over  his  actions  in 
that  respect  than  a  man  suffering  from  delirium 
produced  from  any  other  cause,  but  still  he  is 
sane;  as,  while  drunkenness  is  no  excuse,  de- 
lirium tremens  caused  by  drunkenness  may  be 
an  excuse,  if  it  produces  such  a  state  of  mind 
as  would,  if  otherwise  produced,  relieve  the 
person  from  responsibility. — French  y.  State 
(Wis.)  67  N.  W.  706. 

03  Wis.  325. 

§   7.    Insanity. 

[a]     (Mich.;    1806.) 

Where  the  defense  is  insanity,  it  is  prop- 
er to  refuse  to  charge  that  if  a  man  is  insane  he 
is  irresponsible,  and  should  be  acquitted  of  crime. 
—People  v.  Beverly  (Mich.)  66  N.  W.  379. 
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Vn   order   I  of   in- 

cused   to  be  a  fi 

nor  1 1  thai   accused  n 

Neb.)  64  N.  W.   1094 
10  Neb. 


§  8. 

I  ..l 


Opinion  evidence  as  to  insanity. 


(Neb. i    1895.) 

Proper    foundation   having   been    laid,    a 
perl    witness  could  state  whether,   in  his 
judgment,  accused  was  a  tinguisb   be- 

•  tween  righl  and  wrong  with  re  peel  to  thi 

S (Neb.)   64    N.    W. 

L094,  46  Neb.   [93. 

[I.J     i  %<■>..;    is:>.-..» 

Persons  who  knew  accused  for  15  years, 
an.]  who  observed  him  almosl  daily  for  6  weeks 
previi  as  to  the  commission  of  the  homicide,  their 
'i  din  i  ted  in  particular  to 
his  mental  condition,  were  competent  to  give 
their  opinions  on  tho  question  of  bis  sai 
Pfiueger  v.  State,  01  N.  \Y.  L094,  16  Neb 

[«■]     (><■!..:    istic.i 

Nonexpert   witnesses  can  ho  permitted  to 

ss  an  opinion  as  to  the  sanity  or  insanity  of 

a  person  only  when  they  have  shown  oilier  suffi- 

cienl    qualifications,   and   have  stated   the    facts 

i  ircumstances  upon  which  their  opinion   of 

such  mental  condition  is  based.— Hoover  v.  State 

(Nob.)  GO  N.  \V.  1117. 

48  Neb.  184. 

§  9.   Trial  of  the  issne  specially. 

[a]     (Neb.:    1805.) 

Where  insanity  does  not  originate  since 
the   commission    of    the   offense,   the   cm 
'thereof  is  not  to  be  determined  by  a  jury  im- 
paneled   for    that   purpose   alone.  —  Walker    v. 
State.  64  N.  W.  357,  40  Neb.  25. 

[1>]     (Wis.:    1806.) 

The  jury  having  disagreed  on  the  special 
issue  of  insanity,  defendant  cannot  obtain  the 
ative  of  the  issue  of  his  sanity  or  insanity, 
and  the  right  to  open  and  close,  by  admitting 
the  homicide,  and  alleging  in  defense  his  insan- 
ity at  the  time  thereof.— French  v.  State  (Wis.) 
07  X.  W.  706. 

93  Wis.  325. 

[e]      (Wis.;    1S!>«.) 

Tinder  Rev.  St.  §  4697,  as  amended  by 
Laws  1SS3,  c.  104.  providing  that,  when  the 
jury  disagree  on  the  trial  of  the  special  issue  of 
accused's  insanity  at  the  time  of  lie  co 
sion  of  the  alleged  offense,  the  court  shall 
forthwith  oidor  the  trial  ou  the  issue  of  not 
guilty  to  pro. cod,  and  the  question  of  insanity 
Ived  in  such  special  plea  "shall  be  tried 
and  determined  by  the  jury  with  the  plea  of 
not  guilty,"  defendant  cannot  have  a  second 
trial  on  the  special  issue,  there  having  been  a 
disagreement  on  the  first.— French  v.  State 
(Wis.)  67  X.  W.  706. 
93  Wis.  325. 


III.    JURISDICTION. 

Of  justices,  see  "Justices  of  the  Peace,"  5  9. 
Over  bastardy  proceedings,  see  "Bastardy,"  §  3. 

§   10.    Over   rivers   forming   boundary    of 
states. 
(Minn.;    1895.) 

'j.  ne  courts  of  Minnesota  have  jurisdic- 
tion to  try  one  charged  with  crime  committed 
on  an  island  in  the  Mississippi'  river,  on  the 
Wisconsin  side  of  the  channel:  the  enabling  act 
of  both  Wisconsin  (9  Stat  .",7.  §  3)  and  Minne- 
sota ill  Stat.  166,  §2)  providing  that  such  state 
shall  have  concurrent  juri  on  the  Mis- 

sissippi  and   all   other  rivers    forming   the   com- 


mon boundary  of  that  ai  her  state 

v.  George  (Minn.)  63  X.   W.   LOO, 
60  Minn 


IV.    PRINCIPALS   AND   ACCESSORIES. 

B    11.    Principals  In  the  second  decree. 

I  a  I     (Mien.)    1895.) 

A  i  ■  ient  at  the  commiMic 

a  murder,  and  aiding,  either  by  keeping  guard, 
or  by  counseling  or  encouraging  the  commi 
II)   guilt]    n  ith  the  i 
who  delivers  the  mortal  blow.— IVople  v.  11 
(Mich.l  63  N.  W 
103  Mich.  I oti. 

lb]     (Neb.i    is!i.-,.i 

A   conviction  under  an  Indictment  char 

ging  defendant  with  having  performed  an 
tion  which  produced  an  abortion  was  sustained 
by  evidence  that  defendant  procured  another  to 
actually  perform  the  operation  in  his  presence, 
while  Be  watched  for  intruders,  to  prevent  in- 
terruption.—Dixon  v.  State  (.Neb.)  64  X.  W 
961.   16  Neb.  298. 


12. 


Indictment  and  punishment 


[a]     (Neb.;    1894.) 

Under  an  information  charging  defend- 
ant with  procuring,  aiding,  and  abetting  anoth- 
er to  commit  an  assault  with  intent  to  v. 
defendant  may  he  convicted  of  assault  and  bat- 
tery as  principal.— Wagner  v.  State  (Neb.)  61 
N.  \V.  85,  i:;  Neb.  1. 

Ibl     (N.    D.;    1895.) 

'    Laws.  5   72G0.  abolishing 

the  distinction  between  principals  and  accesso- 
ries before  the  fact,  it  is  proper  to  charge  as 
principal  one  who  counsels  and  directs  u  mur- 
der.—State  v.  Kent  (N.  D.)  02  X.  W.  631. 
4  N.   D.  577. 

§   13.    Accessories  before  the   fact. 

[a]     (Iovra:    1896.) 

Under  Code,  \  l."14,  which  abrogates  the 
distinction  between  an  accessory  before  the  fact 
and  a  principal,  making  both  principals,  it  is  er 
ror  to  charge  that  a  defendant  who  did  not  actual- 
init  the  act  constituting  the  crime,  which 
was  committed  by  another,  is  guilty,  if  at  all.  of 
whatever  offense  the  evidence  shows  such 
to  have  committed.— State  v.  Smith  (Iowa)  (i!)  X 
W.  269. 

[bj     (Neb.;    lXiiii.) 

Since  Cr.  Code,  §  1,  relating  to  accessories 

before   the   fact,   merely   declares  the   common 

law,   one  charged  as   an   accessory    before  the 

innot  be  convicted  as  a  principal. — Casey 

v.  State  (Xeb.)  OS  N.  W.  043. 

§    14.    Aiding     and     abetting     in     misde- 
meanor. 

(Neb.;    1S!M.> 

As  there  are  no  accessories  in  misde- 
meanors, those  whose  conduct  would  constitute 
them  accessories  before  the  fact  if  the  princi- 
pal offense  were  a  felony,  are.  if  it  be  a  mis- 
demeanor, guilty  as  principals. — Wagner  v. 
State,  61  N.  W.  85,  43  Xeb.  1. 


V.    COMPLAINT    AND    WARRANT. 

Necessity  of  producing  evidence  leading  to  issu- 
ance of  warrant,   see  post,  §  57. 

Warrant  as  evidence,  see  post.  §  90. 

Complaint  for  illegal  sale  of  liquor,  see  "In- 
toxicating  Liquors,"   §8  32,   ."!.".. 

violation  of  city  ordinance,  see  "Munici- 
pal Corporations,"  §  37. 

In  particular  prosecutions,  see  "Adultery,"  §  3: 
"Arson,"  §  1;    "Disorderly  Conduct." 
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§    15.    Complaint. 

[a]     (Slick.;    1803.) 

A  written  complaint  in  a  prosecution  be- 
fore a  justice  of  the  peace  is  unnecessary. — 
People  v.  Bennett  (Mich.)  65  N.  W.  280. 

£b]    (Mich.:   isau.) 

A  complaint  filed  with  a  justice  contain- 
ed a  description  of  property  belonging  to  the 
complaining  witness,  and  alleged  on  oath  that 
the  property  was  taken  without  his  consent, 
and  (bat  the  complainant  had  good  cause  to  be- 
lieve that  a  person  named  did  feloniously  take, 
steal,  and  carry  away  the  said  property.  Held, 
that  such  complaint,  when  supplemented  by  tes- 
timony of  witnesses  cognizant  of  the  facts,  was 
sufficient  to  give  the  justice  jurisdiction,  under 
How.  Ann.  St.  §  7093,  providing  that  on  com- 
plaint made  before  a  justice  that  any  of  certain 
offenses  has  been  committed  within  the  coun- 
ty, be  shall  examine  the  complainant  on  oath, 
and  witnesses  produced  by  him,  and  shall  re- 
duce the  complaint  to  writing,  and  cause  the 
same  to  be  subscribed  by  the  complainant,  and, 
if  it  shall  appear  that  said  offense  has  been 
committed,  said  justice  shall  issue  his  warrant, 
etc.— Curnow  v.  Kessler  (Mich.)  67  N.  W.  9S2. 

S   16.    Waiver  of   objections. 

[a]  (Mien.;   1895.) 

A  contention  that  a  complaint  for  as- 
sault to  do  great  bodily  barm  less  than  the  crime 
of  murder,  pursuant  to  How.  Ann.  St.  Mich.  § 
9122a,  is  insufficient,  because  omitting  the  words 
"the  crime  of,"  is  not  available  when  urged  for 
the  first  time  on  appeal. — People  v.  Sutherland 
(Mich.)  62  X.  W.  566. 
104  Mich.  46S. 

[b]  (Mich.;    1896.) 

After  the  iury  has  been  impaneled,  the 
defendant  cannot  introduce  testimony  to  show 
that  the  justice  issuing  the  warrant  did  not  have 
sufficient  evidence  to  authorize  its  issuance, 
where  there  was  evidence  of  an  examination  be- 
fore the  justice. — People  v.  Whipple  (Mich.)  66 
X.  W.  490. 


VI.    PRELIMINARY  HEARING. 

Admissibility  of  testimony  given  at  preliminary 

examination,  see  post,  §  112. 
Replacing    lost    transcript    of   proceedings,    see 

post,  §  57. 
In    prosecution    for   illegal   sale   of   liquor,    see 

"Intoxicating  Liquors,"   §  31. 

£    17.    Necessity  of  preliminary  examina* 
tion. 

(Neb.;    1895.) 

A  defendant,  unless  »  fugitive  from  jus- 
tice, is  entitled  to  a  preliminary  examination  be- 
fore  trial.— Coffield  v.  State  (Xeb.)  62  N.  W.  875. 
44  Xeb.  417. 

§18.    Finding  of  probable  cause. 

[a]  (Mich.;    1894.) 

Where  the  examining  magistrate  certi- 
fied that  he  found  that  there  was  probable 
cause  to  believe  that  an  offense  had  been  com- 
mitted by  defendant,  and  defendant  gave  bail 
to  appear  and  answer  to  the  information,  the 
regularity  of  the  information  is  not  affected  by 
the  fact  that  the  magistrate  did  not  positively 
certify  that  an  offense  had  been  committed. — 
People  v.  Whittemore  (Mich.)  61  N.  W.  13. 
102  Mich.  519. 

[b]  (Mich.:    1S!)5.) 

A  certificate  of  a  committing  magistrate! 
stating  that  it  appears  to  him  that  an  offense  has 
been  committed,  and  that  there  is  just  cause  to 
suspect  the  defendant  to  be  guilty  thereof,  is  a 
sufficient  finding  of  probable  cause,  under  How. 
Ann.  St.  Mich.  §  9471,  and  will  confer  jurisdic- 
tion on  the  circuit  court  to  try  the  case  where 
the  whole  of  the  evidence  and  proceedings  had 


1"  fore   tit;-  magistrate  are  not  in   tin1  record.— 
Peopli    v    Sutherland  (Mich.)  62  X.  \V.  566. 
104   Mich.  4(iS. 

§   19.    The  bearing. 

[a]  (Mich.;    1S96.) 

The  question  whether  the  evidence  be- 
fore a  justice  of  the  peace  justified  his  conclu- 
sion to  issue  a  warrant  for  arrest  cannot  be 
tried  in  the  circuit  court,  the  complaint  and 
warrant  being  valid  in  form. — People  T.  Pay- 
ment (Mich.)  67  X.  W.  (389. 

[b]  (Wis.;   1896.) 

Rev.  St.  £  4786,  providing  that  the  magis- 
trate shall,  on  preliminary  examination,  exam- 
ine the  witness  to  support  the  accusation,  does 
not  require  that  all  the  witnesses  known  to  the 
state  be  examined,  but  merely  requires  that  suf- 
ficient witnesses  be  examined  to  justify  the  mag- 
istrate in  binding  over  the  accused  for  trial. — 
Emery  v.  State  (Wis.)  65  X.  W.  S48. 
92  Wis.  146. 

§   20.    Waiver    of    preliminary    examina- 
tion. 

[a]  (IVcI).:    1895.) 

The  objection  that  a  preliminary  exami- 
nation was  not  had  must  be  raised  before  trial 
bv  motion  to  quash  the  information  or  by  plea 
in  abatement.— CofBeld  v.  State  (Xeb.)  62  X.  W. 
875. 

44  Xeb.  417. 

[b]  (Neb.:   1896.) 

A  record  of  the  proceedings  in  the  ex- 
amining court  disclosing  that  a  complaint  was 
filed  charging  the  crime  for  which  defendant 
was  tried  in  the  district  court,  and  that  defend- 
ant was  arraigned  thereupon,  and  waived  ex- 
amination, sufficiently  showed  compliance  with 
Crim.  Code,  §  5S5.— Korth  v.  State  (Xeb.)  65 
N.  W.   792,  46  Xeb.  631. 

[c]  (Wis.;   1895.) 

Where  the  complaint  charged  defendant 
with  perjury  committed  on  a  trial  in  the  coun- 
ty court  on  October  7,  1892,  and  defendant 
waived  examination,  and  the  information  sub- 
sequently filed  charged  the  commission  of  per- 
jury on  a  trial  in  the  circuit  court  on  December 
16,  1S92,  a  plea  in  abatement  on  the  ground 
that  there  was  no  examination  of  defendant  on 
the  offense  charged  in  the  information  should 
be  sustained.— Brown  v.  State  (Wis.)  64  N.  W. 
749,   91   Wis.   245. 

§   21.    Waiver  of  objections. 
(Mich.;    ]S!>.-,.) 

Where  defendant  waived  examination  be- 
fore the  justice,  and  upon  arraignment  pleaded 
not  guilty,  his  right  to  object  that  there  was  no 
examination  of  witnesses  cognizant  of  the  facts 
before  the  issuance  of  the  warrant  was  waived. 
—People  v.  Harris  (Mich.)  61  X.  W.  871. 
103  Mich.  473. 


VTI.    OBJECTIONS  TO  INDICTMENT. 

Certiorari  to  review  refusal  to  quash,  see  post. 

§  201. 
Harmless  error  in  overruling  motion  to  quash, 

see  post.  §  231. 
Dismissal  of  indictment,  finding  new  indictment, 

see  "Indictment  and  Information,"  §  3. 

§   22.    Method  of  raising  objections. 

[a]  (Neb.;    1895.) 

Objections  to  an  indictment  on  the 
ground  that  the  offense  therein  charged  differs 
from  that  named  in  the  complaint  on  which 
accused  was  held  to  answer  should  be  made 
by  plea  in  abatement,  and  not  by  motion  to 
quash.— Whitencr  v.  State  (Xeb.)  64  X.  -W. 
704,  46  Xeb.  144. 

[b]  (Neb.;    1897.) 

The  remedy  of  the  accused   in   case  of  a 
redundant  indictment  or  information  is  by  plea, 
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and   not  by   motion    to  "v   a1- 

legations.-  B  (Neb.)  6'j  N.  w. 

751. 
[c]    (Web.i    IND7.I 

A  motion  or  . . i •  j * ■•  ■' 2- *>»  directed  to  an  u»- 
rormation   as  a   whole   will   1* 
there- 
of.—B  State  (Neb.)  (18  N.  \V.  751. 

$   23.    Motion  to  quash. 

I  ii  I      (Iowa;     I.S!>r..» 

The    fact    that    the    clerk    of    the    grand 
jury,  who  was  a  practicing  attorney,  asked  the 

witnesses  a •  q i  at  tt  of  the 

is  not  groiii  I  ing  aside  the  in- 

e  v.  Miller  (Iowa)  64  N.  W.  288. 

[b]     (Iowa;    18!i<;.> 

Affidavits  ol  the  grand  jurors  are  ad- 
missilile.  on  motion  to  quash  an  Indictment,  tn 
show  that  the  judge  visited  the  grand  jury  dur- 
ing its  deliberation,  and  directed  thai  an  indict 
aenl  should  be  returned  against  a  certain  per- 
.u  for  a  certain  crime,  and  thai  the  Indi 
was  found  under  such  express  directions  of  the 
court.    State  v.  Will  (Iowa)  65  N.  W.  1010. 

[cj     (Iowa;    189U.) 

On  a  motion  to  set  aside  an  indictment 
on  the  ground  that  one  not  a  member  of  the 
grand  jury  was  present  during  the  investigation 
of  the  case  against  defendant,  and  took  part  in 
the  examination  of  witnesses,  it  is  incumbent  on 
defendant  to  show  that  such  person  was  pres- 
ent when  the  vote  was  taken,  though  not  "re- 
quired or  permitted  by  law"  to  be  present,  with- 
in the  exception  of  Code,  g  4337,  and  was  not 
i.  ting  as  a  deputy  of  the  county  attorney,  as 
authorized  by  McClain's  Code,  §  274.— State  v. 
Pertig  (Iowa)  G7  N.  W.  87. 

S   24.    'Waiver  of  objections. 

[a]     dona:    1895.) 

(  (bjection  to  an  indictment  on  the  ground 
of  duplicity  cannot  be  made  for  the  first  time 
on  appeal. — State  v.  Callahan  (Iowa)  05  N.  W. 
150. 

lb]     (Mich.;    1896.) 

An  objection  that  an  information  for  a 
third  offense  is  defective  for  not  alleging  prior 
convictions  is  not  waived  by  pleading  to  the  in- 
formation, but  may  be  taken  by  objection  to  the 
sentence.— People  v.  Buck  (Mich.)  67  N.  W. 
982. 

[c]     (N.  D.:  .1896.) 

The  objection  that  the  information  was 
not  properly  verified  cannot  be  made  by  motion 
to  set  aside  after  a  plea  of  not  guilty  and  one 
trial  upon  that  plea,  nor  by  motion  in  arrest.— 
State  v.  Pancoast  (N.  D.)  67  N.  W.  1052. 
5  N.  D.  516. 


VIII.    ARRAIGNMENT  AND  PLEAS. 

Showing  in  record  as  to  arraignment  and  plea, 

see  post,  §  214. 
Pleading  in  bastardy  cases,  see  "Bastardy,"  §  5. 
Right  to  plead   limitations,  see  "Limitation  of 

Actions,"  §  44. 

1.  EST  GENERAL. 

§   25.    Waiver  of  formal  arraignment. 

(Iowa;    1805.)  . 

Where  a  criminal  case  was  set  for  trial 
several  days  before  by  consent  of  both  parties, 
and  both  parties  subpoenaed  witnesses  accord- 
ingly, and  the  trial  actually  commenced,  defend- 
ant  will  be  deemed  to  have  waived  his  right 
of  arraignment.— State  v.  Thompson  (Iowa)  61 
N.  W.  419. 

§  26.    Time  in  which  to  plead, 
la]     (Iowa:    1895.) 

Code,  §  4336,  provides  that  defendant 
shall  have  one  day  in  which  to  plead  to  the  in- 


di. tment       '  it  was  not  error  to 

defendant  80  minutes   to   plead   after   he  had 
:  the  right  th<  n  everaJ 

to  have  thi    case  net  for  trial.— 
State  v.  Thompson  (Iowa)  64  N.  W.  il9. 
[b]    (Iowa i    t  sim. i 

Defendant      itatutory  right  to  three  days 
after   entering   his    pit  a    to   the   Indictment   In 
for  ti  ial  is  waived  by  request- 
ing  that    ti.  Bed    for   a   pari 

nd  by  in-  trial  at  u  much  ear 

lier  dan-  than  thai  at  which  the  case  was  called. 
—State  v.  King  (Iowa)  66  N.  W.  735. 

§  27.    Plea  of  not  guilty, 
(ft'eb.:    is:>7.) 

So  long  us  the  plea  of  not  guilty  remains  on 
the  record,  the  state  is  under  no  necessity  of  re- 
plying or  demurring  to  a  plea  in  bar,  and  the 
court,  on  its  own  motion,  may  disregard  it.— 
Davis  v.  State  (.Neb.)  70  N.  W.  084. 


§  28. 


■Withdrawal. 


[a]  (Neb.;    18)17.) 

If  a  prisoner,  after  a  plea  of  not  guilty,  ten- 
ders a  proper  plea  in  bar,  stating  facts  which 
have  occurred  or  come  to  his  knowledge  since 
the  entry  of  his  plea  of  not  guilty,  and  which 
facts,  if  true,  entitle  him  to  discharge,  it  is  tie- 
duty  of  the  conn  to  permil  I 

draw  his  plea  of  not  guilty,  and  tile  such  plea  in 
bar— Davis  v.  State  (Neb.)  7U  N.  W.  984. 

[b]  (S.  D.;    1S»5.)  . 

It  is  within  the  discretion  of  a  trial  court 
to  allow  a  pi. -a  of  not  guilty  to  be  withdrawn  for 
the  purpose  or  presenting  a  motion  to  set  aside 
the  indictment  upon  grounds  which,  if  estab- 
lished, would  be  fatal  to  the  verdict.— State  v. 
Van  Nice  (S.  D.)  63  N.  W.  537. 

Effect  of  plea  of  former  acquittal,  see  post,  § 
30. 

§  29.   Reply. 

(Mich.;    1805.) 

On  the  overruling  or  a  demurrer  to  a 
plea  in  abatement  on  an  indictment,  the  state 
may  reply  on  the  merits  to  the  plea.— People  v. 
O'Neill  (Mich.)  65  N.  W.  540. 

2.  FORMER  JEOPARDY. 

|  30.    In  general. 

[a]  (Iowa;    1896.) 

The  quashing  of  an  indictment,  and  the  dis- 
charge of  a  defendant  thereon,  on  the  ground 
that  the  grand  jury  finding  the  indictment  was 
illegally  constituted,  is  no  bar  to  a  subsequent 
indictment  or  prosecution  of  the  defendant  for 
the  same  offense.— State  v.  Scott  (Iowa)  68  N. 
W.  451. 

[b]  (Mich.;    1895.) 

There  is  no  acquittal  where  the  court  re- 
fuses to  go  on  witli  tl  e  trial,  and  quashes  the 
proceedings  tor  invalidity  of  the  ordinance  under 
which  they  were  instituted.— City  of  Grand  Rap- 
ids v.  Brandy  (Mich.)  64  N.  W.  29. 
105  Mich.  670. 

[c]  (N.  D.;    1890.) 

A  plea  of  former  acquittal  is  not  sustain- 
ed without  the  production  of  a  verdict  of  ac- 
quittal—State v.  Bronkol  (N.  D.)  67  N.  W.  680. 
5  N.  D.  507. 

[dl     (Wis.;    1896.) 

A  plea  of  former  acquittal  does  not  with- 
draw a  plea  of  not  guilty.— Tandy  v.  State 
(Wis.)  69  N.  W.  160. 

§   31.    When  jeopardy  begins. 
(Mian.;    1895.) 

An  accused  is  "put  in  jeopardy  of  pun- 
ishment." in  the  legal  sense,  when  a  jury  is  im- 
paneled and  sworn  to  try  his  case,  on  a  valid  in- 
dictment.—State  v.  Sommers  (Minn.)  61  N.  \V. 
907. 

GO  Minn.   90. 


457     (§  32) 


CRIMINAL  LAW,  VIII.  2,  IX.  1,  2. 


(§  '11)     458 


§   32.    Discharge  of  jury. 

I  ul     (Neb.:    1897.) 

The  insanity  of  a  juror  is  an  "accident  or 
calamity"  authorizing  the  discharge  of  the  ju- 
ry, within  the  meaning  of  Code  Cr.  Proc.  §  485. 
-Davis  v.  State  (Neb.)  70  N.  W.  984. 

lb]     (N.  D.l    l.silli.1 

Defendant  having  been  put  upon  trial  with- 
out being  arraigned,  his  attorneys  moved,  after 
the  state  had  rested  its  ease,  that  he  be  dis- 
charged. The  motion  was  denied,  but  while  it 
was  pending  the  jury  were  discharged,  and  un- 
der direction  of  court  defendant  was  arraigned. 
Held,  that  the  plea  of  former  jeopardy  was  not 
sustained.— State  v.  Bronkol  (N.  D.)  67  N.  W. 
680. 

5  N.  D.  507. 


§  33. 


In  absence  of  acensed. 


(Minn.;   1895.) 

Where  the  jury  was  discharged  because 
of  a  disagreement,  in  the  absence  of  defendant, 
who  was  imprisoned,  he  cannot  be  again  tried 
for  the  same  offense. — State  v.  Sommers  (Minn.) 
61  N.  W.  007. 

60  Minn.  90. 

§  34.   Effect   of   conviction  of  lesser   of^ 
fense. 

(Iowa;    1894.) 

A  defendant  charged  with  murder  in  the 
first   degree,   and   convicted   in   the   second   de- 
gree, is  acquitted  as  to  the  former   charge.  — 
State  v.  Helm  (Iowa)  61  N.  W.  246. 
92  Iowa,  540. 

jj   35.    Former    conviction    set    aiside    or 
reversed  on  appeal. 

[a]     (Iowa:    1895.) 

A  verdict  of  guilty  in  a  criminal  case, 
which  was  set  aside  on  the  ground  that  it  was 
contrary  to  the  evidence,  does  not  constitute 
a  bar  to  a  subsequent  trial  under  the  same  in- 
dictment.— State  v.  Bowman  (Iowa)  62  N.  TV. 
759. 

Cb]     (Neb.;   1895.) 

A  defendant  who  procures  a  reversal  of 
a  judgment  of  conviction  for  errors  on  the  trial 
cannot  object  to  a  second  trial  on  the  ground 
that  he  was  once  in  jeopardy. — McGinn  v.  State 
65  X.  TV.  46,  46  Neb.  427. 

[el     (S.  D.:    T.X!Mi.> 

When  defendant  procures  a  reversal  of  his 
conviction,  for  errors  in  the  charge  of  the  trial 
court,  he  is  not  entitled  to  be  discharged  on  the 
ground  that  he  has  once  been  in  jeopardy. — 
State  v.  Reddington  (S.  D.)  66  X.  W.  464. 

§  36.    Identity  of  offenses. 

[a]  (Iowa:   1895.) 

Under  Code,  §  3985,  making  it  a  criminal 
offense  to  destroy,  injure,  or  secrete  any  goods 
or  chattels  of  another,  an  indictment  will  lie  for 
secreting  and  injuring  a  horse,  though  other 
sections  of  the  Code  prohibit  "killing,  maiming, 
and  disfiguring  horses,"  and  "tormenting,  beat- 
ing, mutilating  or  overdriving  of  animals." — 
State  v.  Phipps  (Iowa)  64  X.  W.  411. 

[b]  (Iowa;   1895.) 

An  acquittal  of  persons  prosecuted  un- 
der Code.  §  r!(iS2,  for  compelling  a  woman  to 
be  defiled  against  her  will,  cannot  be  pleaded  in 
bar  id  a  prosecution  of  the  same  persons  un- 
der Code,  §  4087,  for  conspiracy  to  injure  the 
u  of  the  same  woman,  and  to  do  an  act 
injurious  to  public  morals,  though  the  indict- 
ment in  the  latter  case  is  based  on  the  same 
facts  as  those  relied  on  in  the  former  ease. — 
State  v.  Brown  (Iowa)  64  X.  W.  277. 
[e]     (Iowa;    181)5.  > 

A  plea  of  former  acquittal  is  no  defense 
to  a  ts  transpiring  after  the  return  of  a  former 
indioment.— State  v.  Ingraham  (Iowa)  65  X.  TV. 
152. 


[d]  (Iowa:   1896.) 

An  acquittal  of  larceny  is  not  a  bar  to  pros- 
ecution for  breaking  and  entering. — State  v.  In- 
galls  (Iowa)  68  X.  TV.  445. 

[e]  (Mien.;    1S95.) 

A  conviction  of  selling  intoxicating  liq- 
uors on  June  30th  without  paying  the  tax  is  not 
a  bar  to  a  subsequent  prosecution  for  making 
similar  sales  on  May  1st,  which  latter  date  was 
not  declared  on  in  the  information,  or  referred 
to  in  the  evidence,  in  the  former  case. — People  v. 
Gault  (Mich.)  02  X.  W.  724. 
104  Mich.  575. 

[f]  (Mich.;    1895.) 

3  How.  Ann.  St.  §  1997a,  declares  that 
all  keepers  of  bawdyhouses,  or  houses  for  the 
resort  of  prostitutes,  shall  be  deemed  disorder- 
ly persons.  Section  9286  provides  that  every 
person  who  shall  keep  a  house  of  ill  fame,  re- 
sorted to  for  the  purposes  of  prostitution,  shall 
be  punished.  Held,  that  a  person  cannot  be 
punished  for  the  same  transgression  under  both 
statutes.— People  v.  Cox  (Mich.)  65  X.  W.  283. 
[Sl     (Mich.;    1895.) 

After  a  conviction  for  keeping  a  disor- 
derly house,  defendant  cannot  be  convicted  of 
the  same  offense  on  a  date  anterior  to  the  for- 
mer indictment,  as  the  offense  is  a  continuing 
one.— People  v.  Cox  (Mich.)  65  X.  W.  283. 

§  37.   Sufficiency  of  plea. 
(Iowa;    1895.) 

Under  Code,  §  4359,  providing  that  the 
only  pleas  to  an  indictment  shall  be  guilty  or 
not  guilty  or  a  plea  of  former  acquittal  or  con- 
viction, where  defendant  was  indicted  for  per- 
jury on  his  trial  for  larceny,  of  which  he  was 
acquitted,  it  was  proper  to  strike  out  a  plea  set- 
ting out  what  defendant  claimed  was  in  issue 
on  the  trial  for  larceny,  and  averring  that  the 
same  matters  were  in  issue  under  the  indict- 
ment for  perjury. — State  v.  Caywood  (Iowa)  65 
X.  W.  385. 


IX.    VENUE. 

1.  IN    GENERAL. 

§  38.   Proof. 
(Iowa;    1895.) 

A  contention  by  an  accused  that  the  ven- 
ue was  not  proved  as  laid  will  not  be  sustained 
where  the  objection  was  not  made  in  the  trial 
court,  and  the  issue  of  venue  was  submitted  to 
the  jury,  and  there  was  testimony  from  which 
the  jury  was  warranted  in  finding  that  the  crime 
was  committed  in  the  countv  alleged. — State  v. 
Hopkins  (Iowa)  62  X.  TV.  656. 


2.  CHAXGE  OP  VENUE. 

§   39.    Presence  and  consent  of  accused. 
(Wis.:    1895.) 

When  a  person  is  charged  with  felony  a 
change  of  venue  cannot  be  had  in  his  absence 
and  in  the  absence  of  his  attorney,  on  an  affi- 
davit made  without  their  knowledge  or  consent. 
—Lester  v.  State,  64  X.  W.  S50.  91  Wis.  249. 

§  40.    At  instance  of  state. 
(Mich.;    1895.) 

In  a  criminal  case  the  court  may  grant 
a  change  of  venue  at  the  request  of  the  state. 
People  v.  Peterson  (1892)  52  X.  W.  1039,  93 
Mich.  27,  followed.— People  v.  Fuhrman,  61  X. 
W.  865,  103  Mich.  593. 

§  41.    Application  and   hearing, 
[a]     (N.  D.;    189C.) 

Under  Comp.  Laws,  §  7312,  providing 
for  a  change  of  place  of  trial  in  certain  criminal 
cases,  a  trial  does  not  begin  until  the  jury  is 
impaneled;  and  a  change  of  venue  granted  be- 
fore that  time  is  granted   "before  the  trial   is 
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Under    Sanb.    &    1!.    Aim.    St.    §    I 
providing  thai  where  a  change  of  venue 
plied   for   on   account   of   I  ol    the 

judge,   the  court  may,  in   lieu  ol   award 
•  hange  ot  venue,  in 

in  an  adjoil  i  ait  to  hold   the  court  where 

the  '■■  and  try  i  b  defend 

i  couple  In  ion  for  a  change 

of  venue  with  a  condition  that  ii see  be  not 

sent  i  county,  but  that  another 

be  called   In  to  try  it.— French  v.  State  (Wis.) 

07  N.  W.  706. 

93  Wis.  325. 

§   42.    Prejudice  of  judge. 

I  II  I     (Iowa;    isi»r,.( 

The  fact  that  a  judge  who  presided  nt 
a  former  trial  has  formed  and  expressed  an  opin- 
ion that  defendant  is  guilty,  does  not  show  such 

ce  on  his  part  as  to  entitle  defendant  to 
a  change  of  venue. — State  v.  La  Grange  (Iowa) 
62  N.  W.  ■ 

lb]     (;\.  1).:    18U5.) 

Under  Comp.  Laws,  §  7312,  providing  that 
where  one  on  trial  for  felony  presents  to  the 
district  judge  an  affidavit  that  lie  cannot  have 
an  impartial  trial  by  reason  of  the  bias  and 
prejudice  of  such  judge,  the  judge  "may"  call 
in  another  judge  to  try  the  ease,  it  is  the  abso- 
lute duty  of  such  judge  to  so  call  in  another 
judge.  State  v.  Kent  (N.  D.)  62  X.  W.  031. 
4  N.  D.  577. 

§   43.    Local  prejudice. 

[a]  (Iowa;    imii  i 

On  petition  for  change  of  venue  of  a 
murder  trial,  defendant's  attorneys  made  affi- 
davit that  numerous  newspapers  had  given  al- 
leged facts  showing  that  defendant  had  delib- 
erately prepared  to  shoot  deceased;  that  there 
was  great  prejudice  against  defendant;  and 
that  the  sheriff  had  removed  him  for -safely  to 
another  county,  and  did  not  return  him  until  it 
was  thought  safe.  Numerous  counter  affida- 
vits were  filed  denying  the  prejudice  and  ex- 
citement, and  the  sheriff  made  affidavit  that 
defendant  was  removed  to  another  county  be- 
cause of  rumors  of  threatened  violence,  but 
that,  on  the  day  after  the  removal,  such  ru- 
mors were  ascertained  to  be  unfounded,  and 
that  four  days  afterwards  the  defendant  was 
returned.  Held,  that  in  overruling  the  peti- 
tion the  court  did  not  abuse  its  discretion. — 
State  v.  Helm  (Iowa)  61  N.  W.  246. 
92  Iowa,  540. 

[b]  (Iowa;    1S»5.) 

An  application  for  change  of  venue  of  a 
murder  trial,  because  of  prejudice  caused  by 
newspaper  articles  and  threats  of  a  mob,  was 
properly  denied,  though  19  citizens  swore  that 
defendant  could  not  obtain  a  fair  trial,  where 
many  other  citizens  swore  to  the  contrary,  and 
the  sheriff  who  had  removed  the  prisoner  from 
the  county  after  the  murder  swore  that  on  his 
return  there  had  been  no  excitement,  and.  as 
a  matter  of  fact,  no  violence  was  offered  on  the 
trial.— State  v.  Weems  (Iowa)  65  N.  W.  387. 
fc]     (Iowa;    1S!>5.) 

Error  cannot  be  predicated  of  refusal, 
in  a  murder  case,  to  giant  change  of  venue,  on 
the  ground  of  prejudice  from  published  reports 
of  a  previous  trial  of  one  indicted  with  defend- 
ant for  the  offense;  it  appearing  that  there 
was  no  error  in  rulings  or  determinations  as  to 
competency  of  jurors  by  reason  of  opinions 
formed.— State  v.  Hamil  (Iowa)  65  X.  W.  395. 

[u]      Hum:,:    18UU.) 

Under  McClain's  Code,  §  5759.  giving 
the  court  discretion  to  decide  motious  for  change 
of  venue,  it  was  not  error,  in  a  prosecution  for 
y,  to  refuse  to  -rant  defendant's  motion 
on  the  ground  of  prejudice  of  the  people,  though 
it  was  supported   by   the   uucontroverted   affida- 


vits of  him  0*,   where, 

00   a    former  trial,   the 

otion  was  made 
■  b  ftcr  a  morion  for 

tinuance    had    been    overruled.     State    v.    White 
(Iowa)  07  N.  W.  207. 
It- 1     (Iowa  i    is?, i.., 

of  venue  because  of 
prejudice   caused    by    newspaper   reports   of   the 
homicide,   and   the   fai  t    thai    the   family  of  de- 
was  influential,  an  I  ttered  ovi  r 
lunty,   it  appear               though  defi 

i  d  to  the  shonit  to  another  locality 
mi  the  death  of  the  boy  whom  he  shot,  he  was 
taken  back  in  a  few  days  to  the  place  of  the 

ide,  where  he  remained  till  the  trial,  which 
I  over  five  months  after  the  shooting,  and 

thai    the   newspaper  reports  were   in 

ate,  though  some  of  them  refi  rred  to  ru- 
mors of  mobs  and  lynching.  The  ■<  tte  secured  a 
large  number  of  affidavits  showing  thai  fendanl 
cool. I  have  a  fair  trial  in  that  county.  Held,  that 
a  refusal  of  the  motion  showed  no  abuse  of  dis- 
i.— State  v.  Ldgerton  (Iowal  69  N.  \\ 

§  44.    To  what  county. 
(N.  1>.:     IMIII.l 

Where  an  accused  charged  with  the 
crime  of  murdej  has  established  his  right  to  a 
change  of  place  of  trial  to  the  satisfaction  of 
the  court,  be  may.  in  open  court,  consent  thai 
the  case  be  sent  for  trial  to  the  district  court  of 
some  county  that  is  not  "near  or  adjoining"  the 
county  of  original  venue;  and.  after  trial  in  the 
court  to  which  the  case  is  so  sent  by  hi 
he  cannot  be  heard  to  object  to  the  juris  I 
of  such  court.— State  v.  Pancoast  (X.  D.)  07  X. 
W.  1052. 

5  X.  D.  516. 


X.    TIME  OF   TRIAL. 

Delaying  trial  to  procure  testimony,  see  post,  J 

67. 
Waiver  of  right  to  three  days  for  preparation, 

see  post,  §  52. 

§  45.    Time  of  beginning  prosecution. 
(Neb.s    189G.) 

There  must,  to  show  prejudicial  error, 
he  made  to  appear  something  more  than  that, 
within  three  weeks  after   a   homicide   had   been 

committed,  there  was  a  conviction  of  ill a  " 

ed,  in  respect  to  such  homicide,  of  the  crime  of 
murder.     Irvine  and   Ragan,   CC,   dissenting. — 
Hoover  v.  State  (Xeb.)  66  X.  W.  1117. 
48  Xeb.  184. 

§  46.    Right  to  discharge  for  delay. 
till      (Minn.;    1WMI.) 

The  fact  that  the  county  attorney  and 
sheriff  had  heard  and  believed  that  defendant 
had  left  the  state  does  not  affect  the  right  to 
a  dismissal  under  Gen.  St.  1894.  S  6279,  pro- 
viding that  if  an  indictment,  the  trial  of  which 
has  not  been  postponed  on  defendant's  applica- 
tion, is  not  tried  at  the  term  of  court  at  which 
it  is  first  triable,  it  shall  be  dismissed,  unless 
good  cause  to  the  contrary  be  shown. — State 
v.  Radoicich  (Minn.)  69  X.  W.  25. 

[b]  (Neb.;   180S.) 

Before  defendant  in  a  criminal  case,  who 
has  been  committed  to  jail  in  default  of  bail. 
is  entitled  to  be  discharged  under  Cr.  Code,  §  38L>, 
for  want  of  prosecution,  it  must  appear  that 
neither  an  information  was  filed  nor  an  indict- 
ment was  fouud  against  him  at  the  term  of  court 
to  which  he  is  held  to  answer. — State  v.  Miller, 
62  X.  W.  238,  43  Xeb.  860. 

[c]  (Neb.;   1805.) 

Cr.  Code,  §  391,  provides  for  the  dis- 
cbarge of  any  person  indicted  who.  after  giv- 
ing bail,  shall  not  be  brought  to  trial  beifore 
the  end  of  the  third  term  of  court  held  after 
the    finding   of   the    indictment.     Held    that,    in 
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computing  the  three  terms,  the  term  at  which 

the  indictment  was  found  should  be  excluded. 

Whitener  v.  State,  64  N.  W.  704,  4G  Neb.  144. 

[dj     (Nel>.:    1806.) 

Au  application  for  the  discharge  of  one 
charged  with  crime  under  Crim.  Code,  §  391, 
on  the  ground  that  three  terms  of  court  have 
elapsed  since  the  one  at  which  the  information 
was  tiled,  without  accused  having  been  brought 
to  trial,  must  show  that  the  delay  did  not  hap- 
pen on  the  prisoner's  application,  and  that  it 
was  not  occasioned  by  want  of  time  to  try  it. — 
Korth  v.  State,  65  N.  W.  792,  46  Neb.  631. 

[el     (Neli.:    1897.) 

The  indictment  against  the  prisoner  was 
filed  at  the  September,  1S94,  term  of  the  court. 
There  was  a  February.  1895,  term,  a  May, 
1895,  term,  and  a  September,  1895.  term,  at 
which  latter  term  the  prisoner  was  tried.  He 
was  put  on  trial  at  the  February,  1895.  term, 
and  the  jury  failed  to  agree,  and  were  dis- 
charged. Held,  that  the  prisoner  was  not  en- 
titled to  be  discharged  under  Cr.  Code,  §  390, 
because  not  brought  to  trial  either  before  the 
end  of  the  second  or  the  third  term  of  court 
in  which  his  case  was  pending,  held  after  the 
indictment  against  him  was  found. — Davis  v. 
State  (Neb.)  70  N.  W.  934. 


XI.    CONTINUANCE. 

Bringing  affidavits  for  continuance  into  record, 

see  post,  §  211. 
Discretion  of  court,  see  post,  §  217. 
Harmless  error  in  refusing,   see  post,   §§  231- 

■SV.i. 
Postponement   for  illness  of  juror,   see  post,   § 

62. 
Review  of  ruling  in  absence  of  certain  matter 

from  record,  see  post,  jj§  223-226. 

$  47.    In  absence  of  accused. 

(Wis.;    1800.) 

After  a  trial  for  embezzlement  was  begun, 
it  was  adjourned  to  a  certain  day.  defendant 
being  on  bail.  On  two  subsequent  days  he  fail- 
ed to  appear,  and  two  adjournments  were  taken 
in  his  absence,  and  on  the  last  adjourned  day 
his  bail  was  forfeited.  Held,  that  where  he  was 
afterwards  brought  into  court  in  the  custody 
of  the  sheriff,  and  trial  was  had  before  another 
jury,  he  could  not  complain  of  the  adjournments 
in  his  absence. — Tandy  v.  State  (Wis.)  69  N. 
W.   160. 

§   48.    Indorsing  additional  witnesses. 
(Neb.;    1896.) 

When  the  court  permits  names  of  addi- 
tional witnesses  to  be  indorsed  on  the  informa- 
tion immediately  before  the  trial,  it  is  error  to 
refuse  to  postpone  the  trial  for  24  hours  to  en- 
able defendant  to  meet  the  testimony  expected 
to  be  given  by  such  witnesses. — Rausehkolb  v. 
State,  65  N.  W.  776.  46  Neb.  658. 

§  49.    Local   prejudice   or   excitement. 
(Neb.;    isimi.i 

An  application  for  continuance,  supported 
by  the  affidavits  of  the  prisoner  and  his  counsel, 
alleging  in  general  terms  only  the  existence  in 
the  county  of  a  great  deal  of  excitement  in  re- 
gard to  the  crime,  was  properly  refused. — Hoo- 
ver v.  State  (Neb.)  66  N.  W.  1117. 
48  Neb.  1S4. 

S   50.    Surprise, 
[a]     (Iowa;    1895.) 

On  trial  for  resisting  an  officer,  a  con- 
tinuance on  the  ground  that  defendant,  did  not 
know  that  the  prosecution  would  claim  that  the 
officer's  authority  was  on  the  warrant  itself, 
and  that  he  could  procure  witnesses  to  testify 
to  the  contrary,  was  properly  denied,  since  from 
the  nature  of  the  case  he  should  have  known 
that  evidence  of  such  officer's  authority  wuuld 


be  introduced.— State  v.  Seery  (Iowa)  64  N.  W. 
631. 

lb]     (Iowa;   1896.) 

Where  uotict  of  the  introduction  of  ad- 
ditional testimony  was  served  on  defendant  more 
than  foul  days  before  the  trial,  a  continuance  on 
tin'  ground  that  he  had  not  time  to  investigate 
such  testimony  was  properly  denied. — State  v. 
King  (Iowa)  66  N.  W.  735. 
[c]     (Neb.;    1895.) 

A  continuance  asked  for  the  purpose  of 
meeting  evidence  unexpectedly  adduced  by  the 
'  state  was  properly  refused  where  it  was  not 
disclosed  by  defendant  in  what  respect  he  ex 
pected  to  meet  the  new  phase  of  the  evidence 
—Dixon  v.  State,  64  N.  W.  961,  46  Neb.  298. 

§   51.    Want  of  preparation. 
£a]     (Iowa;    1895.) 

A  conviction  will  not  be  disturbed  be- 
cause, at  the  first  term  after  the  commission 
of  the  crime,  defendant's  motion  for  a  continu- 
ance was  denied,  where  it  does  not  appear  that 
defendant  was  unable  at  such  term  to  get  any 
evidence  he  needed,  or  was  prejudiced  by  want 
of  preparation. — State  v.  Weems  (Iowa)  65  N. 
W.  3S7. 

[b]     (Iowa;    1896.) 

Though  defendant  had  been  detained  at 
home  by  an  order  quarantining  his  family  from 
I  lie  3d  to  the  31st  of  December,  it  was  not  er- 
ror to  refuse  to  grant  a  motion  for  a  continu- 
ance, made  on  January  11th  following,  where 
the  cause  had  been  tried  early  in  the  preceding 
November,  resulting  in  a  disagreement  of  the 
i  jury,  and  it  did  not  appear  that  anything  was 
required  that  could  not  have  been  readily  done 
by  defendant  or  his  counsel,  both  of  whom 
were  familiar  with  the  case  before  it  was  call- 
ed for  trial— State  v.  White  (Iowa)  67  N.  W 
267. 

§  52.    Absence   of  witnesses, 
[al     (Iowa;    1896.) 

Where  defendant  moves  for  a  continuance 

on  the  ground  of  absent  witnesses,  he  waives  the 

right  given  by  Code,  §  4419,  to  three  days  in 

which  to  prepare  for  trial  if  demanded. — State 

j  v.  Harris  (Iowa)  69  N.  W.  413. 

[b]  (iMieh.;    1895.) 

The  denial  of  a  continuance  is  not  ground 
for  reversal  where  the  application  did  not  state 
'  what  defendant  proposed  to  prove  by  1ho  alis"iir 
witnesses,  and  several  of  them  testified. — Peo- 
ple v.  Burwell  (Mich.)  63  N.  W.  986. 

[c]  (Mich.;    1897.) 

An  admission  that  an  absent  witness  for 
defendant  will  testify  as  stated  in  the  applica- 
tion for  continuance  is  sufficient  to  avoid  a  con- 
tinuance, where  the  witness  is  beyond  the  ju- 
risdiction of  the  court.  —  People  v.  Savant 
(Mich.)  70  N.  W\  576. 

[d]  (Neb.;    1897.) 

A  continuance  for  absent  witnesses  may  b? 
denied  when  the  state  admits  what  defendant 
alleges  the  witness  will  testify  to. — Fauton  v. 
State  (Neb.)  69  N.  W.  953. 


XII.    WHO    MAY   ACT    AS    ATTORNEY 
FOR  STATE. 

Compensation  of  attorney  appointed  to  assist 
prosecuting  attorney,  see  "District  and  Pros- 
ecuting Attorneys." 

§   53.    Appointment   of  special   prosecut- 
ing  attorney, 
[a]     (Iowa;    1894.) 

An  attorney  appointed  to  prosecute  a 
criminal  case  in  place  of  the  county  attorney, 
ulm  is  disqualified,  may  appear  before  the 
grand  jury  in  regard  to  the  case,  in  the  same 
manner  as  the  county  attorney  could  have  done 
if  he   had  not  been   disqualified   under  Code,   £j$ 
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4281.  4282.    stat,-  v.  K-  towa)  61  N. 

\V.  223 

92  Iowa,  408. 

lb]    (Ifeb.i    isiHi.)  

Aii  attorney   appointed  under  Comp.   Bt, 

L895|  ,..  -,,  abi  dtute  for  the  county 

attorney  In  the  *  disabilitj  ol  the  lut- 

,„.iv    prosecute  offena  i   I  itlon.— 

Korthv!  ■•  W.792,  WNeb.  881. 

icl    (Neb.j    1896.)  .    .    , 

i  :  an  attorney  appointed  un- 

der Comp.  a  ■    c.  7,  5  21,  as  a  substitute 

for  n  countj  attorney  in  the  absence  or  sick- 
ness of  the  latter,  may  prosecuti  offenses  by 
information,  does  nol  render  thai  Motion  in 
conflict  with  Bill  of  Rights,  §  10,  requiring  the 
legislature  to  provide  for  holding  persons  to  an- 
awer  for  crimes  on  information  of  a  public  pros- 
Korth  v.  State,  05  N.  \V.  792,  40  Neb. 

§  54:.   Attorney  to  assist. 
(Midi.;    IS!).',.)  . 

How.  Ann  St.  §  551.  requires  prosecut- 
ing attorneys  to  prosecute  or  defend  all  civil 
and  criminal  actions  or  proceedings.  Id 
authorizes  an  assistant  on  trials  for  felonies. 
Held,  that  the  allowance  of  additional  counsel 
in  preparing  and  presenting  cases  involving 
misdemeanors  ti.  the  grand  jury  is  not  prohib- 
ited—People  v.  O'Neill  (.Mich.)  6o  N.  W.  540. 

§   55.   Qualifications. 

£a]     down;    1894.) 

It  was  not  error  in  a  murder  case  to  al- 
low an  attorney  employed  by  deceased's  broth- 
er (who,  with  deceased,  jointly  attacked  defend- 
ant and  thus  brought  on  the  murder)  to  assist 
in  the  prosecution,  and  to  make  the  closing  ar- 
gument to  the  jury,  although  the  court  had  em- 
ployed another  attorney  to  aid  in  prosecuting 
the  case.-State  v.  Helm  (Iowa)  61  N.  W.  246. 
92  Iowa,  540. 

[b]     (Midi.;   1894.) 

An  attorney  is  not  disqualified  to  act  as 
counsel  for  the  state,  in  a  trial  for  threatening 
to  accuse  the  prosecuting  witness  of  perjury,  by 
the  fact  that,  after  he  was  retained  by  the 
state,  he  was  retained  by  the  prosecuting  wit- 
ness to  defend  him  in  other  criminal  proceed- 
ings—People v.  Whittemore  (Mich.)  61  N.  W. 
13. 

102  Mich.  519. 

[c]     (Mich.;    1895.) 

The  fact  that  a  prosecuting  attorney  of 
one  county  had  been  employed  by  the  authorities 
to  prosecute  a  criminal  case  in  another  county 
does  not,  on  removal  of  the  case  to  his  county, 
raise  a  presumption  thot  he  was  still  to  receive 
a  reward  for  the  prosecution  of  the  case,  so  as 
to  thereby  disqualify  him.— People  v.  Fuhrman 
(Mich.  I  61  N.  W.  S65. 

103  Mich.  593. 

[a]  (Mien.;   1895.) 

The  fact  that  an  attorney  has  strong 
prejudice  against  liquor  traffic  does  not  disqual- 
ify him  from  acting  as  an  assistant  in  prosecu- 
tions for  violating  the  local  option  law.— People 
t.  O'Neill  (Mich.)  65  N.  W.  540. 

§  56.   Nonresidence. 

[al     iMleli.1    189«.) 

The  fact  that  an  attorney  is  a  nonresident 
of  the  county  docs  not  disqualify  him  from  acting 
as  assistant  to  the  prosecutor  in  the  trial  of  a  de- 
fendant for  felony.— People  v.  Thacker  (Mich.) 
66  N.  W.  502. 

[b]  <>.  l).:  1893.)  .  . 
It  is  not  error  for  the  trial  judge  to  per- 
mit an  attorney  who  is  a  nonresident,  and  eui- 
ployed  solely  by  relatives  of  the  person  for 
whose  murder  the  accused  is  on  trial,  to  assist 
the  prosecuting  attorney.— State  v.  Kent  (N. 
D.)  62  N.  W.  631. 

4  N.  D.  577. 


XIII.    CONDUCT  OF  TRIAL. 

Motion  to  quash  indictment,  see  ante,  §  23. 

of  trial,  see  ante,  :••  45,  48. 
■|  i  ia]  oi     |  of  Insanity,  see  anti 

Indorsing  names  of   witnesses  after   co 
,,  -i,i  oi   trial,  sc-  "Indictment  and  Infi 
tion,"       9   U. 

e  of  accused  during  trial,  see  "C 
tutional  Law,"  §  73. 


1.  IN  GENERAL. 

§   57.    In   general. 

la]     (Iowa;    1804.) 

The  court  may,  In  case  a  witness  for 
the  state  shows  that  he  is  unwilling  to  testify, 
direct  him  to  stand  aside  for  It)  minutes  to  col- 
lect his  thoughts.— State  v.  Gillett  (Iowa)  01  N. 
W.  109. 

92  Iowa,  527. 

lb]     (Mich.:    1895.)  . 

The  evidence  taken  before  a  just;, 
the  peace  prior  to  issuing  a  warrant  for  di 
ant's  arrest  for  an  offense  not  cognizable  by  tie- 
justice  iced   not   be  redo 1  to   writing  an  1   re 

turned  to  the  circuit  court  when  defendant  is 
held  for  trial.— People  v.  Caldwell  (Mich.)  05  N. 
W.  213. 

[c]  (»1>.;    189(i.) 
When  a  transcript  of  the  proceedings  at 

the  preliminary  examination  and  the  info 
tion  on  which  such  examination  was  based  be- 
come lost,  an  order  for  the  substitution  of  an- 
other transcript  of  the  record  and  of  a  copy  of 
the  information  is  proper.— Korth  T.  State 
65  N.  W.  792,  40  Neb.  031. 

[d]  (Neb.i  1897.) 
A  person  convicted  of  felony,  and  repre- 
sented by  counsel,  cannot,  as  a  matter  of  right, 
insist  on  being  present  in  court  either  at  tie- 
time  of  the  filing,  the  argument,  or  the  ruling 
upon  his  motion  for  a  new  trial.— Davis  v.  State 
(Neb.)  70  N.  W.  9S4. 

§  58.   Reporting  testimony. 

(Iowai   is<<r..)  ,.     ',. 

McClain's  Code,  §  227.  providing  that  the 
judge  shall  not  direct  testimony  to  be  taken  by 
an  official  reporter  "in  any  criminal  case  unless 
it  shall  satisfactorily  appear  to  him  that  the  in- 
terests of  the  state  or  defendant  require  the  re- 
porting of  the  testimony,"  applies  to  all  crimi- 
nal cases.-State  v.  Frost  (Iowa)  64  N.  W.  401 

§   59.    Remarks  and  conduct  of  judge. 

[a]     (Iowa;   1S9«.)  . 

A  w  itness  who  was  jointly  indicted  with 
defendant  for  rape  testified  that,  while  he  and 
defendant  were  at  a  certain  picnic,  prosecutrix, 
who  was  a  stranger  to  them,  approached  and  ad- 
dressed them-  that,  shortly  afterwards,  witness 
asked  her  if  she  did  not  wish  to  take  a  ride,  to 
which  she  assented;  that  he  then  asked  her  if 
she  would  submit  to  sexual  intercourse,  and  she 
said  she  would;  that  the  three  drove  to  a  cer- 
tain place,  where  prosecutrix  voluntarily  alight- 
ed, and  defendant  and  witness  had  intercourse 
with  her.  On  cross-examination,  witness  was 
asked  if,  on  the  day  of  the  picnic,  he  did  not 
ask  a  certain  person  if  he  could  not  inform  them 
(defendant  and  witness)  where  they  could  obtain 
sexual  intercourse.  The  question  was  objected 
to  by  defendant.  The  court,  after  overruling  the 
objection,  said:  "This  witness  has  already  tes- 
tified that  he  was  himself  seduced,  practically, 
according  to  his  testimony;  that  this  lady  in- 
vited him  out,  or  something  to  that  effect.  Now, 
if  it  can  be  shown  on  cross-examination,  or  by 
asking  him  impeaching  questions,  that  this  wit- 
ness went  there  for  this  specific  purpose,  it  is  a 
contradiction  of  his  testimony."  Held,  that  the 
remarks  of  the  court  were  prejudicial,  as  the 
effect  of  the  testimony  was  solely  for  the  jury, 
and  that  it  was  for  the  jury  to  say  whether  the 
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evidence   was   susceptible  only   of   the   construc- 
tion given  to  it  by  the  court.— State  v.  Philpot 
(Iowa)  66  N.  W.  730. 
Ibl     down;    1896. 1 

Where  defendants  counsel  made  frequent 
exceptions,  a  remark  by  the  court  that  such  ex- 
ceptions had  been  very  frequent  is  not  objec- 
tionable, as  placing  defendant's  counsel  in  a 
ridiculous  position  before  the  jury.— State  v. 
Brown  (Iowa)  69  N.  W.  277. 

[C]     (Mich.:    1894.) 

The  expression,  "Exceptions  don  t 
amount  to  anything  in  this  case,  I  suppose  you 
understand,"  addressed  by  the  judge  at  the 
trial  to  respondent's  attorney  in  a  bastardy 
trial,  was  not  prejudicial.— People  v.  Keefer 
(Mich.)  61  N.  W.  338. 
103  Mich.  83. 

[d]  (Minn.;   189.".) 

Where  defendant's  counsel,  in  making 
his  argument,  commented  on  papers  openly  of- 
fered in  evidence  by  him  on  the  trial  and  ad- 
mitted, and  was  interrupted  by  the  judge,  who 
denied  his  right  to  comment  on  the  papers,  and 
stated  that,  if  the  papers  were  in  evidence,  they 
were  put  in  surreptitiously,  it  constituted  re- 
versible error.— State  v.  English  (Minn.)  64  N. 
W.  1136. 

62  Minn.  402. 

[e]  (Minn.;   1895.) 

After  a  state's  witness  who  appeared  per- 
fectly sane  testified  at  considerable  length,  de- 
fendant objected  to  his  competency  on  the  ground 
that  he  was  insane.  Held  that,  in  the  absence 
of  an  offer  to  prove  insanity,  it  was  not  error  for 
the  judge  to  assert  that  he  did  not  see  that  the 
witness  was  at  that  time  any  more  insane  than 
was  counsel. — State  v.  Hayward  (Minn.)  65  N. 
W.  63. 

62  Minn.  474. 

§  60.    Joint  defendants. 

(Iowa;   1895.) 

Whether,  on  a  trial  for  murder,  defend- 
ant's counsel  should  be  allowed  to  have  a  per- 
son jointly  indicted  with  defendant,  and  who 
was  confined  in  the  county  jail,  continually  in 
court,  ready  for  consultation,  rests  in  the  discre- 
tion of  the  trial  court. — State  v.  Weems  (Iowa) 
65  N.  W.  387. 

§   61.   Separate  trials. 

[a]     (Mich.:    1895.) 

The  court  may,  in  its  discretion,  at  the 
request   of  the   state,   grant   separate  trials   to 
persons   jointly    indicted. — People   v.    Fuhrman 
(Mich.)  61   N.  W.  S65. 
103  Mich.  593. 
[!>]     (Met).:    1895.) 

Objections  to  the  granting  of  the  state's 
motion  for  a  separate  trial  of  one  of  two  de- 
fendants jointly  indicted  comes  too  late  after 
formation  of  the  jury.— Metz  v.  State  (Neb.)  65 
N.  W.  190. 

46  Xeb.  547. 
[c]     (Nel>.:    1895.1 

Under  Cr.  Code,  §  465,  providing  that 
each  of  two  or  more  persons  jointly  indicted 
shall,  on  application  to  the  court,  be  separately 
tried,  a  defendant  jointly  indicted  with  anoth- 
er may,  in  the  discretion  of  the  court,  be  sep- 
arately tried,  either  on  his  own  motion,  or  on 
motion  of  the  state. — Metz  v.  State  (Neb.)  65 
N.  W.  190. 

41 ;  Neb.  547. 

§   62.    Postponement  for  illness  of  jnror. 

(Iowa;   1896.) 

Code,  §  4443,  provides  that  if,  before  the 
conclusion  of  a  trial,  a  juror  becomes  sick,  so 
as  to  be  unable  to  rerfJrm  his  duty,  the  court 
may  discharge  him,  and  swear  in  a  new  juror. 
and  begin  the  trial  anew,  or  may  discharge  the 
entire  jury,  and  thereafter  impanel  a  new  one 
to  try  the  case.  Held,  that  the  statute  was 
not  mandatory,  and  did  not  prohibit  the  court 


from  adjourning  for  a  few  days  until  the  sick 
juror  became  able  to  resume  the  discharge  of 
his  duty.— State  v.  Garrity  (towa)  67  N.  W.  92. 


2.  RECEPTION   OP  EVIDENCE. 

§   63.    In   general. 

[al     (Iowa;    1896.)  .     . 

The  testimony  of  a  witness  on  a  criminal 

trial  need  not  be  confined  to  questions  of  fact 

referred   to  in  his  testimony   before  the  grand 

jury— State  v.  Bernstein  (Iowa)  68  N.  W.  442. 

lb]     (Iowa;    1897.) 

Evidence  of  a  conversation  between  wit- 
nesses and  the  county  attorney  on  the  night  be- 
fore the  witnesses  were  called  was  properly  ex- 
cluded, where  the  purpose  of  its  introduction  was 
not  disclosed.— State  v.  Hurd  (Iowa)  70  N.  W. 
613. 

[c]  (Mich.;    1895.) 

A  statement  by  a  witness,  in  reply  to  a 
question  as  to  whether  he  knew  defendant, 
that  he  was  "unlucky  enough  to  get  acquainted 
with  him."  having  been  promptly  stricken  out 
by  the  court,  there  was  no  error  in  not  proceed- 
ing further  by  rebuking  the  witness,  and  in- 
structing the  jury  to  give  his  statement  no 
weight.— People  v.  Smith  (Mich.)  64  N.  W. 
200. 

[d]  (Mich.:   1896.) 

It  was  no  ground  for  reversal  that  coun- 
sel for  the  state  was  permitted  to  read  in  the 
presence  of  the  jury  the  notice  given  to  de- 
fendant to  produce  upon  the  trial  a  paper  which 
defendant  failed  to  produce,  where  the  reading 
was  done  merely  in  connection  with  the  read- 
ing of  the  proof  of  service  of  the  notice. — Peo- 
ple v.  Brown  (Mich.)  67  N.  W.  1112. 

[e]  (Neb.:    1897.) 

Permitting  the  state  to  withdraw  its  rest 
for  the  purpose  of  introducing  further  testi- 
mony is  within  the  discretion  of  the  trial  court. 
—Hans  v.  State  (Neb.)  69  N.  W.  S38. 

[f]  (Neb.;    1897.) 

The  court  may,  on  its  own  motion,  refuse 
to  permit  a  witness  to  answer  a  question  which 
calls  for  incompetent  evidence. — Davis  v.  State 
(Neb.)  70  N.  W.  984. 

[K]     (IV.  D.;    1S95.)  . 

An  accomplice,  who  was  a  Bohemian, 
may  translate  into  English  the  instructions 
given  him  by  defendant  as  to  the  killing,  and 
written  out  by  himself  in  a  book  iu  the  Bo- 
hemian dialect,  after  having  testified  to  his 
ability  to  make  the  translation  correctly.— State 
v.  Kent  (N.  D.t  62  N.  W.  031. 
4  N.  D.  577. 

§  64.   Offer  of  evidence. 

(Mich.;    1896.) 

A  conviction  in  a  case  of  assault  with 
intent  to  rape  will  not  be  reversed  because  the 
prosecuting  attorney  offered  to  show  that  de- 
fendant on  several  occasions  before  the  commis- 
sion of  the  offense  charged  had  committed  simi- 
lar acts,  where  the  court  refused  to  permit  him 
to  do  so.— People  v.  Ricketts  (Mich.)  66  N.  W. 
4S3. 

§   65.    Order  and  time  of  admission. 

[a]  (Minn.;    1895.) 

It  was  not  error  to  refuse  to  receive,  at 
the  close  of  a  protracted  trial,  evidence  to  con- 
nect a  state's  witness  with  the  murder,  ivhen 
that  issue  had  not  before  been  raised,  and  the 
witness  by  whom  the  evidence  was  to  be  given 
had  been  in  the  court  room  throughout  the  trial. 
—State  v.  Hayward  (Minn.)  65  N.  W.  63. 
62  Minn.  474. 

[b]  (Neb.:   1894.) 

It  is  within  the  discretion  of  the  court 
to  permit  the  introduction,  in  closing,  of  evi- 
dence not  strictly  rebutting.— Murphey  v.  State, 
61  N.  W.  491,  43  Neb.  34. 
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(\eb.i    1895.) 

I  i .  n    of   tin'   court    in    d 

•i    %%  in>-li   testimony   Bbould   I" 
be  reviewed,  Id   the  abst 

re  v.  suite  (Neb.)  <;^ 
\.  \v.  81 1. 

45  Neb.  261. 

I  il  I     (Neb. I    i--:it.i 

The  order  in  which  tlie  state-  shall  li 
i    natter  for  the  Bound 

court.— Davis   v.   Stan     (Neb.)    70   N. 
\V.  984. 

[«]      (V  I).;     istld.i 

It    is    uot   error   to    permit    preliminary 
questions  to  be  answered  when  such  answers 
Lead  up  t < >  or  connect  what  fellows  either  In  the 
aonj  <>f  the  witness  under  examination  or 
■  tier  n  itness  who  testifies  In  the 
i<  tie-  relevancy  of  such  qt 
iparenl    when   asked.— State   v.   Pancoast 
(N.  D.)  (i7  X.  W    1052. 
5  N.  H.  516. 


§  66. 


Rebuttal. 


(Iowa;   1896.) 

It  was  within  the  discretion  of  the  court 
Lo  admit  evidence  uot  strictly  in  rebuttal,  under 
Code  Civ.  Prac.  §  2779.  which  is  applicable  to 
criminal  cases  (Code,  §  4556),  providing  that  the 
party  having  the  burden  must  first  produce  his 
evidence,  thru  the  other  party  must  produce  his, 
ami  then  the  parties  will  be  confined  to  rebutting 
evidence,  unless  the  court,  for  good  reasons, 
in  furtherance  of  justice,  permits  them  to  offer 
original  evidence. — State  v.  Yetzer  (Iowa)  66  N. 
W.  737. 

§   67.    Delaying    trial    to    procure    testi- 
mony. 
(Iowa;    IS!).-,.) 

Where  the  rebuttal  evidence  is  closed,  it 
is  within  the  discretion  of  the  trial  court  to  re- 
fuse defendant's  request  for  time  to  procure  wit- 
nesses who  are  in  the  city  where  the  trial  is  had. 
in  the  absence  of  any  showing  as  to  the  pur- 
pose for  which  the  witnesses  are  wanted. — State 
v.  Osborne  (Iowa)  65  N.  W.  159. 

§   68.    Limiting:  number  of  witnesses. 

(Ion-a;    istiii.i 

The  district  court  may  limit  the  number  of 
defendant's  impeaching  witnesses.  —  State  v. 
Beabout  (Iowa)  69  N.  W.  429. 

§  69.    Separation   and   exclusion   of   wit- 
nesses. 

[a]     (Mich.:   1S95.) 

The  court  can  permit  a  witness  for  the 
prosecution  to  remain  in  court  during  the  trial. 
—People  v.  Considine  (Mich.)  63  N.  W.  190. 
105   Mich.   149. 

rbl     <Nel..:    1st)  l.i 

The  court  may,  in  its  discretion,  refuse 
to  exclude  the  witnesses  for  the  state  from  the 
court  room  during  trial. — Murphey  v.  State,  61 
N.  W.  491.  43  Neb.  34. 

[  c  J      <S.  11.:    1S!)7.) 

The  presence  of  a  witness  during  the  taking 
of  testimony  in  violation  of  an  order  of  exclu- 
sion, is  not  ground  for  rejecting  his  testimony, 
unless  the  party  calling  him  connived  at  his  dis- 
obedience—State v.  King  (S.  D.)  70  N.  W.  1046. 

§   70.    Duty  to  call  witnesses. 

[a]  (Iowa;    1S!)4.) 

The  state  is  not  obliged  to  call  as  wit- 
nesses all  persons  whose  names  are  indorsed  on 
the  indictment  as  such. — State  v.  Helm  (Iowa) 
61  N.  W.  246. 

92  Iowa,  540. 

[b]  (Midi.!    1895.) 

It  is  not  the  right  of  defendant  to  in- 
sist that  the  prosecutor  call  accomplices  of  de- 
fendant charged  with  the  same  offense,  when 


their   testimony  would   be 

i    Considine  (Mich.)  63  N    U 

[O]     (Mlob.l    1895.) 

The  state  is  not   required  to  call   as  a 
s     defendant's     accomplice.-  People     v. 
Resh  (Mich.)  66  N.  W   99 

I  ll  |      (>ll«-ll.;     is:,.-.., 

The  state  is  not  required  to  call  a  wit- 
ness wl name  la  placed  "•'  the  Iniormi 

at  defendant's  request, — People  v.  Besb  (Mich.) 
65  N.  W.  99. 

|<|      (Mich.;     18S6.) 

The  prosecution  can  be  required  to  place 
on  the  stand  only  witnesses  who  fy  as 

to  the  res  gestae. — People  v.  Grant  (Mich.)   69 
N.  \V.  647. 

§   71.    Compelling  calling  of  witnesses. 

[aj     (Mien.)    lvi.-.i 

On  a  criminal  trial,  a  refusal  by  the 
court  to  compel  the  prosecution  to  call  a  wit- 
ness whose  name  is  indorsed  on  the  informa- 
tion will  be  held  proper  where  proof  of  the 
fact  he  was  to  testify  to  became  unnecessary. 
-People  v.  Berry  (Mich.)  65  N.  W.  98. 

[b]     I'll  to!,.:    1895.) 

A  refusal  to  compel  the  prosecution  to 
call  a  witness  whose  name  was  indorsed  on  thfi 
information  is  proper  where  the  witness  was 
beyond  the  jurisdiction  of  the  court,  and  all 
evidence  of  the  transaction  in  regard  to  which 
he  was  to  testify  was  stricken  out  by  the  court. 
—People  v.  Berry  (Mich.)  65  N.  W.  93. 

[c-l     (Mich.)    1890.) 

(in  tin  prosecution  resting  in  a  homicide 
case,  the  defense  called  attention  to  the  fact  that 
witnesses  whose  names  were  indorsed  on  the  in- 
formation had  not  been  called,  and  demanded  thai 
they  lie  called  and  examined,  so  the  defense  could 
cross-examine  them.  Held  that,  they  not  having 
been  eyewitnesses  of  the  transaction,  it  was 
enough  that  they  were  produced  and  tendered  to 
the  defense  for  cross-examination. — People  v. 
Pope  (Mich.)  66  N.  W.  213. 

tdl     (Mich.:   1897.) 

The  state  will  not  be  compelled  to  indorse 
on  an  indictment  the  names  of  persons  indicted 
for  the  same  offense  with  defendant,  and  to 
call  them  as  witnesses. — People  v.  Baker 
(Mich.)  70  N.  W.  431. 

[e]     (Micb.:    1897.) 

It  was  not  error  to  refuse  to  compel  the 
prosecution  to  indorse  on  the  information  and 
produce  witnesses  who  testified  at  the  inquest 
that  they  saw  a  man  who  did  not  resemble  de- 
fendant enter  a  store  a  mile  from  the  scene  of 
the  homicide,  to  which  the  criminal  was  traced 
by  tracks  in  the  snow,  where  the  person  found 
in  the  store  was  not  at  the  scene  of  the  homi- 
cide, and  defendant  knew  that  the  names  of 
such  witnesses  were  not  in  the  information,  but 
made  no  effort  to  produce  them. — People  v. 
Savant  (Mich.)  70  N.  W.  576. 

§  72.   Recalling  witnesses. 

(Iowa;    1895.) 

On  a  trial  for  rape  it  was  not  abuse  of 
discretion  to  permit  the  state,  after  both  par- 
ties rested,  to  recall  the  prosecutrix,  who  testi- 
fied that  defendant  never  had  intercourse  with 
her  with  her  consent,  particularly  as  it  was  in 
rebuttal  of  defendant's  testimony  to  the  con- 
trary.—State  v.  Case  (Iowa)  65  N.  W.  149. 

3.  OBJECTIONS  TO  EVIDENCE. 

Necessity  and  sufficiency  of  exceptions,  see  post, 
§  228. 

§   73.    Time  of  making. 
(Iown;    lStHi.) 

An  objection  to  a  question  asked  a  wit- 
ness must  be  made  before  he  has  answered. — 
State  v.  McKinstry  (Iowa)  09  N.  W.  207. 
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§   74.    Sufficiency  and  scope  of  objections. 

In]     flown:    1S95.) 

Objections  as  to  the  admissibility  of  tes- 
timony, not  stating  the  grounds  thereof,  will 
not  be  reviewed  on  appeal. — State  v.  Lee  (Iowa) 
64  N.  W.  284. 

[bl    down:    1896.) 

In  a  criminal  ease  defendant  moved  to 
strike  out  the  evidence  of  certain  witnesses  on 
the  ground  that  no  notice  was  given  of  any 
such  testimony,  that  the  witness  "did  nol  so  tes- 
tify" before  the  grand  jury,  etc.  Held,  that  the 
objections  to  the  evidence  were  not  based  on  the 
ground  that  the  witness  was  not  examined  be- 
fore the  grand  jury.— State  v.  Bernstein  (Iowa) 
68  N.  W.  441'. 

[c]     (S.  I>.:    1S96.) 

An  objection  that  evidence  is  irrelevant 
and  immaterial  is  insufficient. — State  v.  La 
Croix  (S.  D.)  66  N.  W.  944. 

§  75.    Motion,  to  strike  out  testimony. 

[a]  (Midi.:   1896.) 

On  trial  of  one  for  murdering  her  husband 
to  obtain  insurance  on  his  life,  an  insurance  agent, 
who  had  testified  that  he  demanded  policies  back 
from  defendant,  was  asked  why  he  demanded 
them.  Held  that,  as  a  preliminary  question,  it 
was  proper  and  that,  if  the  tnswer  contained  in- 
competent or  immaterial  matter,  the  proper  prac- 
tice was  a  motion  to  strike  it  out. — People  v.  Pope 
(Mich.)  66  N.  W.  213. 

[b]  (Mich.:   I89S.> 

Before  completion  of  the  cross-examina- 
tion of  a  witness  for  the  prosecution,  she  was  tak- 
en sick,  and  carried  away.  Thereafter  the  de- 
fense wished  to  further  cross-examine  her,  but 
she  was  too  ill  to  appear  Held,  that  the  defense 
could  not  complain,  but  should  have  moved  to 
strike  out  her  testimony. — People  v.  Pope  (Mich.) 
66  N.  W.  213. 

[c]  (Neb.;    1894.) 

Where  a  witness  is  called  to  testify  to 
a  confession  by  defendant,  and  the  latter's 
counsel  neglects  to  cross-examine  him  as  to  the 
circumstances  under  which  it  was  made  before 
he  answers,  and  the  answer  is  responsive  to 
the  question,  the  refusal  to  strike  out  such  an- 
swer is  not  error. — Willis  v.  State  (Neb.)  61  N. 
W.  254,  43  Neb.  102. 

§  76.    Estoppel  to  object. 

[a]     (Neb.:   1897.) 

A  litigant  who  propounds  a  question  to  a 
witness,  and  obtains  from  him  an  answer  re- 
sponsive thereto,  cannot  complain  that  the  court 
erred  in  refusing,  on  his  motion,  to  expunge 
such  answer  from  the  record. — Davis  v.  State 
(Neb.)  70  N.  W.  984. 

[h]     (Wis.:    189(5.) 

Defendant  cannot  complain  of  the  admis- 
sion of  evidence  which  his  own  counsel  volun- 
tarily elicited  from  n  state's  witness  in  cross- 
examination,  and  made  no  motion  to  strike. — 
Hanscom  v.  State  (Wis.)  67  N.  W.  419. 
93  Wis.  273. 

§  77.   Waiver  of  objections. 

[a]  down:   lSdo.l 

Questions  as  to  the  admissibility  of  evi- 
dence will  not  be  considered  on  appeal  where 
no  objections  were  made  or  exceptions  taken 
on  the  trial.— State  v.  Lee  (Iowa)  64  N.  W.  2S4. 

[b]  down:    ISO.". I 

Objections  to  evidence  not  raised  below 
are  waived.— State  v.  Seery  (Iowa)  64  N.  W. 
631. 

[c]  dnwa;    189S.> 

Where  the  testimony  of  an  absent  wit- 
ness was  taken  during  the  trial  in  the  presence 
of  defendant's  counsel  and  the  county  attorney, 
with  the  consent  of  defendant,  such  testimony 
being  afterwards  read  to  the  jury  without  ob- 
on,    defendant    cannot    subsequently    com- 


plain  that   the  testimony  was   taken   in  his  ab- 
sence.— State  v.  Minard  (Iowa)  05  N.  W.  147. 

[d]  down;    1895.) 

An  objection  to  evidence  in  a  criminal 
case  cannot  be  made  for  the  first  time  on  ap- 
peal.—State  v.  Osborne  (Iowa)  65  N.  W.  159. 

[e]  dowa:    1S96.) 

Defendant,  by  refusing  to  recall  a  witness 
after  the  state  has  withdrawn  its  objection  to 
his  testimony,  waives  any  error  in  the  rejection 
of  the  testimony.— State  v.  Smith  (Iowa)  68  N. 
W.  428. 

[f]  dowa;   189C.) 

Where  no  objection  was  interposed  to  the 
question,  a  motion  to  exclude  the  answer — no 
reason  being  assigned  therefor — is  properly  over- 
ruled.—State  v.  Wright  (Iowa)  08  N.  W.  440. 

[g]  (Iowaj    1897.) 

A   question   asked   and   answered    without 
objection   cannot   afterwards  be  objected  to. — 
State  v.  Carter  (Iowa)  69  N.  W.  880. 
[li]     (Neb.;    1895.1 

Where  objection  to  the  materiality  of 
evidence  was  not  made  when  the  evidence  was 
offered,  and  before  it  went  to  the  jury,  the 
objection  was  waived. — Ford  v.  State  (Neb.)  64 
N    W.  1082,  46  Neb.  390. 

§  78.    Error  cured. 
(Iowa;    1897.) 

On  objection  to  certain  evidence,  the  court 
reserved  its  ruling.  The  objection  was  after- 
wards sustained,  and  the  jury  were  orally  told 
that  the  evidence  was  withdrawn  from  their 
consideration.  Held,  that  a  written  instruc- 
tion was  not  necessary. — State  v.  Bigelow 
(Iowa)  70  N.  W.  600. 


4.  CONDUCT,  ARGUMENT,  AND  RE- 
MARKS OF  COUNSEL. 

How  improper  remarks  brought  into  record  on 

appeal,  see  post,  §  208. 
Matters    necessary    to    review    arguments,    see 

post,  §  228. 

§  79.    Time  of  argument. 
(Neb.:    189.-..I 

The  limitation  of  the  time  for  argument 
to  the  jury  is  in  the  discretion  of  the  trial 
court.— Dixon  v.  State,  64  N.  \Y.  961,  46  Neb. 
298. 

§   80.    Refusal  to  allow  argument. 
(Wis.:    1890.) 

Action  by  the  trial  court  in  refusing  to  give 
defendant's  counsel  time  to  argue  his  motion  for 
a  new"  trial,  on  the  ground  tliat  his  views  and 
authorities  were  presented  to  the  court  during 
the  trial,  will  not  be  disturbed  as  an  abuse  of 
discretion.— Frank  v.  State  (Wis.)  68  N.  W. 
657. 

§   81.    Opening  statements. 

(Wis.;    1896.) 

Defendant's  counsel,  before  the  introduc- 
tion of  the  evidence  for  the  defense,  is  not  en- 
titled to  review  the  testimony  on  the  part  of  the 
state  for  the  purpose  of  showing  that  it  did  not 
warrant  a  conviction,  but  can  only  comment  on 
the  evidence  already  in,  for  the  purpose  of 
showing  the  relevancy  of  the  evidence  he  ex- 
pects to  introduce.— Emery  v.  State  (Wis.)  65 
N.  W.  848. 

92  Wis.  146. 


82. 


For  prosecution. 


[a]     dowa;   1895.) 

Statements  by  the  prosecutor,  in  opening 
the  case,  that  he  would  prove  by  the  dying  dec- 
larations of  deceased  that  defendant  killed  him, 
when  made  in  good  faith,  and  under  the  belief 
that  the  declarations  were  admissible,  are  not 
■'round  for  reversal  because  the  declarations  were 
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,  \.  luded.     State  v.  Tippel  (Iowa)  (33 
\.  \V.  I  i  », 

||>I     (lotvai    i>!>.-..) 

On   appeal    of  a    criminal    case   from   a 

justice's  court  to  the  distrl rt,  a    itatement 

by  Hi' it  tj    attorney,  in  l»i ^  opening  to  the 

jury,  that  defendant  had  been   I    ed  ii     justice 
court  and  there  con  i  icted,  is  ii"  ground 
Persal.— State  v.  Valure  (Iowa)  64  N.  W  280 

|,    I      |Iii»ii;     1806.1 

it  is  not  error  for  the  atti 

tlir  prosecution,  in  -  and  with  i 

e  certain  evidence  to  be  ad- 
ii.  to  state  i"  the  jury  the  Bubstance  of 

. ...  i  bough,  wh  'i  is  reject- 

ed.—State  v.  Allen  (Iowa)  69  N.  \V.  274. 

|il  I     (Mich.;    1895.1 

A  statement  in  good  faith  by  the  prose- 
cuting attorney,  in  his  opening  argu ot,    that 

he  expected  to  prove  certain  facts,  not   followed 
up  bj   proof,  is  not  ground  for  reversal  n  '■ 
discovered  on  the  trial  that  he  could  not  substan- 
tiate the  si  a  lenient  by  proofs. — People  v.  Fowler 
(Mich  i  ii-'  N.  W.  572. 
104  Mich.  449. 

I  c-  ]      I  Mich.;    1896.) 

The  assertion,  in  the  opening  argument  of 
the  prosecuting  attorney,  en  the  trial  of  one  for 
murder  of  her  husband,  the  motive  for  which  was 
claimed  u  be  the  ol.tainment  of  insurance  on  his 
life,  that  she  had  all  the  policies  assigned  to  her- 
is  harmless,  even  it.  instead  of  their  being 
assigned  to  her,  she  was  the  beneficiary  therein. 
-People  v.  Pope  (Mich.)  GG  N.  W.  213. 

S   83.    Misconduct   of   prosecuting    attor- 
ney during  trial. 

[a]    (Iowa:   1894.) 

The  jury  having  expressed  indignation 
at  defendant  and  his  counsel  for  obtaining  an 
order  that  they  be  kept  together  during  ad- 
journment, counsel  gave  his  consent  that  they 
separate.  He,  however,  privately  requested  'an- 
other order,  and  asked  that  the  jury  be  not  in- 
formed at  whose  request  it  was  made.  Held, 
that  the  conduct  of  the  prosecuting  attorney  in 
sin  ling,  when  the  order  was  made,  that  he  was 
willing  the  jury  should  separate,  by  reason  of 
which,  and  the  further  expression  of  indigna- 
tion by  the  jury,  counsel  waived  the  order,  and 
they  wen-  permitted  to  separate,  was  not  ground 
for  new  trial.— State  v.  Walton  (Iowa)  Gl  N. 
\V.  179. 

92  Iowa,  455. 
lb]     (Iowa:    1890.) 

For  state's  counsel  to  ask  defendant  if  he 
did  not  make  certain  statements  to  a  certain  per- 
son, objection  to  which  question  was  sustained 
on  its  being  shown  that  defendant  went  to  such 
person  to  employ  him  as  counsel,  is  not  ground 
for  reversal;  it  not  appearing  that  the  state's 
counsel  knew,  when  he  asked  the  question,  of 
defendant's  purpose  in  going  to  such  person. — 
State  v.  Forsythe  (Iowa)  68  N.  W.  446. 

§   84.    Argument  of  prosecnting  attorney, 

[a]  (Iowa;    1894.) 

In  reply  to  a  remark  of  defendant's  at- 
torney that  the  state  had  not  called  certain  wit- 
nesses, the  prosecuting  attorney  in  his  argu- 
ment said:  "I  will  tell  you,  gentlemen,  money 
talks.  O.,  A.,  and  S.  were  witnesses  before  the 
grand  jury  and  at  the  coroner's  inquest.  They 
were  then  witnesses  for  the  state.  Now  they 
are  witnesses  for  the  defendant."  There  was 
nothing  to  justify  an  accusation  that  the  wit- 
nesses were  bribed.  Held,  that  such  remarks 
constitute  reversible  error.  —  State  v.  Helm 
(Iowa)  Gl  N.  W.  246. 
92  Iowa,  540. 

[b]  (Iowa;    1890.) 

A  reversal  for  prejudicial  remarks  by 
prosecuting  attorneys  cannot  be  had  where  the 
record  shows  without  question  that  the  defend- 
ant had  in  this  respect  a  fair  trial.— State  v. 
Weston   (Iowa)   67  N.  W.  S4. 


[c]     (Hloh.i    1805.) 

It  is  reversible  error  to  permit  the  p 
rating  attorney    ".   use   language  calculated   to 
prejudice    defend  .    without    checking 

ing  ii"-  jni  ard  his  re- 

.    I  owler  (Mich.)  Gz  N.  \V.  072. 
lnl  Mich.  448. 

I«1J     i  Hlch.i    1890.) 

in  nt  by  a  prosecuting  attorney 
to  a  jury  that  In-  belli  bowed 

the  witnesi.es  for  the  defendant  to  be  "a  lot  of 
liars"  is  nut  ground  for  reversal.  —  People  v. 
Unih  (Mich.)  66  N.  W.  41. 


8  8fi. 


Expressing  opinion  as  to  guilt. 


[al     (Iowa:    ist'7.1 

It  is  not  error  for  the  counsel  for  the  state, 
in  hi.s  argument  to  tin-  jury,  to  state  bis  belief 
in  defendant's  guilt.— State  v.  Carter  (Iowa)  69 
X.  \V.  880. 

lb]      <\\i*.;    1895.) 

\\  liio.  on  prosecution  for  possession  of 
burglars'  tools,  with  intent  to  use  them,  the  only 
evidence  is  that  defendant,  when  arrested,  had 
all  the  tools  usually  carried  by  burglars  cou- 
cealed  on  his  person,  and  no  evidence  that  he 
lias  ever  beeu  convicted  of  theft,  au  assertion 
in  argument  by  the  prosecuting  attorney  that 
di  Cendant  is  a  thief,  and  a  ruling  by  the  court 
that  it  is  warranted  bj  the  evidence,  is  ground 
for  reversal— Scott  v.  State  (Wis.)  65  X.  W.  til 
91  Wis.  552. 

§   86.    Comment  on  defendant's  fail- 
ure to  testify. 

[a]     (Iowa:   1894.) 

In  a  trial  for  seduction,  the  remark  of 
a  prosecuting  attorney  "that  nowhere  in  tie 
record  is  there  any  evidence  tending  to  den> 
sexual  intercourse,  promise  of  marriage,  or  the 
seduction  itself."  does  not  entitle  defendant  to 
a  new  trial,  under  Code,  §  30oG,  as  amended  b. 
Laws  1S78,  c.  1GS,  §  1,  providing  that,  if  the 
attorneys  for  the  state  refer  to  the  fact  of 
defendant's  failure  to  testify,  defendant  shall 
be  entitled  to  a  new  trial. — State  v.  Seely  (Iowa) 
01  N.  W.  1S4. 

91'  Iowa,  488. 

lb]     (Minn.;    1890.) 

Where  the  prosecuting  attorney  in  his 
argument  said  to  defendant's  counsel,  in  reply 
to  a  remark  as  to  producing  witnesses,  "You 
know  the  laws  of  this  state  permitted  the  de- 
fendant to  remain  silent,  and  it  would  be  im- 
proper  and  cowardly  for  me  to  comment  upon 
it.  and  it  is  not  my  intention  to  evade  the  spirit 
or  letter  of  the  law,"  it  was  erroneous,  under 
Gen.  St.  1S94,  §  5658,  providing  that  the  refusal 
of  a  defendant  to  testify  shall  not  be  comment- 
ed on  by  the  prosecuting  attorney. — State  v. 
Holmes  (Minn.)  68  N.  W.  11. 

§   87.    Argument  justified  by  that  of 

adversary. 

[a]  (Mien.;   1895.) 

A  statement  by  the  prosecuting  attorney 
in  his  argument,  that  "he  [referring  to  defend- 
ant's counsel]  says  this  man  has  as  good  record 
as  any  one  in  the  court  room.  Why  don't  he 
show  it?" — was  not  improper,  being  induced 
by  remarks  of  defendant's  counsel  wholly  out- 
side the  evidence. — People  v.  Oblaser  (Mich.)  62 
N.  W.  732. 

104  Mich.  579. 

[b]  (Mich.;    1895.) 

Defendant's  attorney  having  argued  that 
defendant  had  led  a  life  of  usefulness,  it  was 
not  an  abuse  of  legitimate  argument  for  the 
prosecuting  attorney  to  refer  to  the  fact,  which 
appeared  in  evidence  without  objection,  that  at 
the  time  of  defendant's  arrest  he  was  in  jail 
for  another  crime. — People  v.  Smith  (Mich.)  04 
N.  \V.  200. 
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§   88.    Waiver  of  objection  and  review  on 
appeal. 

(Iovra:    1895.) 

Where  objections  to  remarks  of  the  pros- 
ecuting attorney  are  not  made  at  the  time,  the 
refusal  of  the  court,  to  grant  a  new  trial  because 
of  such  remarks  will  be  disturbed  only  for  abuse 
of  discretion. — State  v.  Hutchison  (Iowa)  64  N. 
W.  610. 

§  89.    Error  enred  by  action  of  court. 

[a]     (Iowa:    IS95.) 

The  county  attorney  propounded  irrele- 
vant and  prejudicial  questions  to  defendant's 
witnesses,  and  attempted  to  show  that  one. wit- 
ness had  been  convicted  of  petit  larceny.  Held 
that,  since  the  court  immediately  sustained  ob- 
jections to  the  questions,  the  misconduct  was 
harmless.— State  v.  Beal  (Iowa)  62  N.  W.  657. 

tb]     (Iowa:    IS95.) 

There  is  no  ground  to  complain  of  the 
conduct  of  the  prosecuting  attorney  in  asking 
improper  questions,  when  objections  thereto 
were  promptly  sustained,  and  motions  to  strike 
out  incomoetent  testimony  were  immediately 
granted.— State  v.  Lee  (Iowa)  64  N.  W.  284. 

[c]  (Mich.:    1895.) 

The  defense  being  an  alibi,  and  the  testi- 
mony of  defendant  and  his  wife  being  that  they 
were  at  his  father-in-law's  at  the  time  the  crime 
was  charged  to  have  been  committed,  any  er- 
ror in  allowing  the  prosecuting  attorney  to  com- 
ment on  the  failure  of  the  defense  to  call  the 
father-in-law  as  a  witness  was  rendered  harm- 
less by  the  court's  stating,  at  the  time,  that  it 
was  an  improper  subject  for  his  remarks. — 
People  v.  Smith  (Mich.)  64  N.  W.  200. 

[d]  (Mich.;    1806.) 

The  exp-ession  of  opinion  by  the  prose- 
cuting attorney  as  to  the  guilt  of  defendant  can- 
not be  complained  of,  the  court  having  told  the 
jury  to  disregard  it. — People  v.  Pope  (Mich.)  6G 
N.  W.  213. 

[e]  (Neb.i   1S96.> 

Where  a  prosecuting  attorney  referred 
to  facts  not  in  evidence,  and,  upon  objection  that 
the  statements  were  unwarranted  by  the  evi- 
dence, the  district  court  instructed  the  jury  to 
disregard  such  statements,  there  was  left  no 
ground  for  complaint,  for  the  reason  that  the 
court,  when  appealed  to.  granted  all  the  relief 
prayed  for.— Hoover  v.  State  (Neb.)  66  N.  W. 
1117. 

48  Neb.  184. 

[f]  (\.  D.:    1S9(S.) 

Any  prejudice  arising  from  the  fact  that, 
in  passages  between  the  court  and  counsel, 
some  ill  temper  was  indicated,  was  cured  by  an 
instruction  calling  the  attention  of  the  jury 
thereto,  and  directing  them  not  to  permit  such 
matters  to  prejudice  them. — State  v.  Pancoast 
(N.  D.)  67  N.  W.  1052. 
5  N.  D.  516. 
[el    (Wis.:  1895.) 

On  trial  for  murder,  comment  by  the  dis- 
trict attorney  on  the  prevalence  of  stabbing  af- 
frays in  the  city,  with  allusions  to  their  simi- 
larity to  the  case  at  bar,  is  not  ground  for  re- 
versal, where  it  was  made  in  reply  to  similar 
comment  by  defendant's  attorney,  and  the  court, 
in  a  charge,  instructed  the  jury  to  disregard  it. 
— Bareynski  v.  State,  64  N.  W.  1026,  91  Wis. 
415. 

XIV.   EVIDENCE. 

Comment  bv  judge  on  character  of  evidence,  see 

ante,  §  59. 
on  defendant's  failure  to  testify,  see  ante, 

§  86. 
Giving  undue  prominence  to  particular  evidence, 

see  post,  §  145. 
Harmless  error   in   admitting  or  excluding,   see 

post,  §§  232,  233. 


Instructions   as   to    presumption    of    innocence, 
see  post,  §  159. 

on  circumstantial  evidence,  see  post,  §  163. 

nn  defendant's  failure  to  testify,  see  post. 

§144. 

Matters  necessary  for  review  of  rulings  on,  sec 

post,  §  225. 
Necessity   of   charge   on   defendant's   failure  to 

testify,  see  post,  §  133. 
Of  insanity,  see  ante.  §§  7.  8. 
Proof  of  venue,  see  ante,  §  38. 
Rejecting  testimony   of  witness  violating   order 

excluding  him   from  court  room,   see  ante,   § 

69. 
Reporting  testimony,  see  ante,  §  58. 
To  support  instructions,  see  post,   §  140. 
Compelling    accused    to    give   incriminating   tes- 
timony, see  "Witness,"  §  45. 
Corroboration  of  prosecutrix,  see  "Rape,"  §  11; 

"Seduction,"  §  6. 
Cross-examination   of   accused,   see   "Witness," 

§§  38,  47. 
In  prosecutions   for  illegal  sales  of  liquor,  see 

"Intoxicating  Liquors,"  §§  35-39. 

libel,  see  "Libel  and  Slander."   §  37. 

receiving    deposits    after    insolvency,     see 

"Banks  and  Banking,"  §  36. 

Of  particular  crimes,  see  "Adultery,"  §  3:  "Ar- 
son," 55  4.  5:  "Assault  and  Battery."  §  S: 
"Bastardy."  §§  6-9:  "Burglary."  §5  6-S; 
"Disonlerlv  Conduct";  "Disorderly  House." 
S  4;  "Embezzlement,"  §§  10,  11;  "Homicide." 
§§  23-34;  •Incest,"  §  3;  "Larceny."  §5  5-7; 
"Obscene  Publications";  "Perjury,"  _  §§  6, 
7;  "Pointing  Firearms,"  §  3:  "Rape,"  §§  A 
11;  "Robbery,"  §§  2-4;  "Seduction."  §§  4-7; 
"Threats  and  Threatening  Letters,"  §  4. 


1.  COMPETENCY  AND  RELEVANCY. 

§  90.    In  general. 

[a]  (Midi.:    1S95.) 

The  warrant  and  return  are  admissible 
on  a  trial  under  an  information. — People  v.  Case 
(Mich.)  62  N.  W.  1017. 
105  Mich.  92. 

[b]  (Mien.;   1895.) 

Defendant  shipped  to  K.  a  package  con- 
taining the  bonds  alleged  to  have  been  stolen  by 
him,  and  also  wrote  a  letter  telling  K.  what  to 
do  with  the  package,  which  letter  K.  claimed  had 
been  destroyed  as  requested  therein.  Held,  that 
what  was  said  by  K.  to  his  office  associates  in  re- 
gard to  the  disposition  of  the  package,  and  what 
had  occurred  on  the  receipt  of  the  package,  was 
admissible  as  bearing  on  the  character  of  the  let- 
ter K.  received. — People  v.  Parsons  (Mich.)  63 
N.  W.  69. 

105  Mich.  177. 

[c]  (Mich.;    1895.) 

Where  the  testimony  of  the  people  tend- 
ed to  show  that  defendant  was  given  a  check 
for  the  goods,  and  when  arrested  threw  a  piece 
of  [Kiner  into  his  mouth,  and  chewed  it  beyond 
recognition,  it  was  proper  to  permit  the  prose- 
cution to  introduce  a  blank  check  which  the 
giver  testified  was  similar  to  the  one  given  to  de- 
fendant, to  show  that  it  corresponded  in  color 
to  one  found  in  the  form  of  a  wad  near  the 
place  of  arrest. — People  v.  Considine  (Mich.)  63 
N.  W.  196. 

105  Mich.  149. 

[d]  (Neb.;    1897.) 

A  train  was  derailed  at  night,  and  a  passen- 
ger thereon  killed.  Defendant  was  indicted  for 
causing  the  derailment  by  unscrewing  nuts  with 
a  monkey  wrench  introduced  in  evidence,  and 
by  removing  the  spikes  holding  down  a  rail  on 
the  trestle  with  a  claw  bar  introduced  in  evi- 
dence. A  witness  testified,  as  an  expert  for  de- 
fendant, that  it  was  impossible,  with  the  mon- 
key wrench  in  evidence,  to  unscrew  the  nuts  on 
the  fish-plate  bolts  of  the  railway  track.  Held, 
that  evidence  by  a  nonexpert  that  with  the  mon- 
key wrench  in  evidence  he  unscrewed  nuts  from 
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in  all 

1     111     oc 

nee  re- 
lown   a   rail, 

ro  N,  W.  984. 

[ej    ii',„.i    i 

I  mt's  counsel, 

id   mi    a    murder 
state's  v. 
■  my  that,  pi  ■ 

I     11:1    II 

b  di      . i ■  l . i Hi  1  iy  S.,  an 

d  In   I        case,  it  was 

no1  error  to  refuse  h  S.   to  deny   such 

-':•,  the  courl  ha  vh  he  jt 

■  ■ 

on  S.'s  llunscom  T.  State  (Wis.)  67 

(Vi  ,  273. 

§  91.   Motive. 

I  it  I     (Mich.;    1894.) 

<  in  ii  prosecution  under  a  city  ordinance 
for  creating  disorder,  and  quarreling  and  fight- 
ing,  defendant    may,   on   cross-examinati< 

I  asto  his  acts  after  > lie  quarrel,  in  at- 

ag   to   foilow   the  person   with    whom   be 

had  been  quarreling,  in  order  to  show  motive. 

— Village    of    Vieksburg   v.    Briggs    (Mich.)    01 

N.   W.   1. 

102  Mich.  551. 

[bl     (Neb.:    1897.) 

Where  the  intention  of  the  accused  is  a 
iaJ   fact,   he  may   lie  asked  directly   with 
what  intention  he  did  the  act  complained  of. — 
Cuimuiugs  v.  State  (Xeb.)  69  N.  W.  756. 

§   92.    Conviction  of  co-defendant. 
ilinviii    1896.) 

Where  two  persons  have  been  jointly  in- 
flicted for  the  same  offense,  a  judgment  of  con- 
viction against  one  of  them  is  inadmissible  on 
the  trial  of  the  other.— State  v.  Fcrtig  (Iowa) 
07  N.  W.  87. 

§   93.    Indorsing;     minutes     of    testimony 
before  grand  jury. 

[a]  (Iowa;   1894.) 

The  minutes  of  the  testimony  of  the 
prosecutrix  at  the  preliminary  examination 
were  filed  with  the  indictment.  The  grand  jury 
brought  her  before  them,  but  made  no  minutes 
of  her  testimony,  except  to  note  on  the  back  of 
tlie  indictment  that  she  had  been  examined, 
and  that  her  testimony  was  the  same  as  on  the 

oinary  examination,  and  returned  the  min- 
utes made  on  such  examination  with  the  in- 
dictment, with  a  statement  that  they  had  been 
used  in  finding  it.  Held,  that  prosecutrix  could 
i  -slid  foT  the  state. — State  v.  Cook  (Iowa)  61 
N.  W,  IS.-,. 

92  Iowa,  483. 

[b]  llowni   1895.) 

Though  a  paper  purporting  to  contain  the 
minutes  of  tha  testimony  given  by  witnesses  to 
the  grand  jury  has  no  formal  caption  or  filing 
marl;,  but  is_ certified  by  the  clerk  to  be  a  part 
of  the  files  in  the  case,  and  contains  perfora- 
tions indicating  that  it  was  originally  attached 
to  the  indictment,   it  is  sufficient  to   admit   the 

i.v  ol   said   mi  on  the  trial. — State 

v.  Cross  (Iowa)   04  N.   W.  014. 

[c]  (Iowa;    1897.) 

Code.  §  4337,  providing  that  an  indictment 
must  be  set  aside,  on  motion,  "where  the  min- 
utes of  the  evidence  of  witnesses  examined  he- 
fore  the  grand  jury  are  not  returned  therewith," 
does  not  require  the  return  of  documentary  evi- 
dence.—State  v.  Hurd  (Iowa)  70  X.  W.  613. 

[ill     (Iowa;    1897.) 

Nor  does  it  require  such  minutes  to  be  re- 
turned in  the  handwriting  of  the  grand  jury's 
clerk.— State  v.  Hurd  (Iowa)  70  X.  W.  013. 


§   94.    Indorsing  names  of  witnesses. 
In  I     (Iowa i    (805.) 

iminal  case 
the  grand  jury,  the  failui 
name  on  i1"    ind 

Beal  (Iowa)  02 
N.  W.  857. 
1 1, 1     (Iowa;    1806.) 

name  of  a 
wiiiu  !   ,,n   the   ii 

._•   ■    witi 

identity.— 
.    W.  252. 

[cj      (  l<m  II  :     .  >lir.i 

Under  a  statutory  provision  that  the  state 
shall  not   introduce  any   witness  who* 

i  on  the  indict nt,  defeudant  waives 

"i  to  the  introdui  i  ii  a  ol  such  a  witness 
by  allowing  him  to  be  examined  in  part  without 
objects   i.    S  ate  v.  Hard  (Iowa)  70  N.  W.  613. 

|.l|     (Mich.)    LSA6.) 

A  il  ation  is  not  within  till 

vision  of  the  statute  requiring  the  names  of  wit- 
to  be  iiei  i formation. — Peo- 
ple v.  Beverly  (Mien.)  66  X.  W.  379. 

|el     (Mich.;    lMlit.i 

It  is  proper  to  allow  at  the  trial  t: 
ilorseiiicnt  on  the  information  of  the  nami 
witness,   and   to   admit   his  testimony,  on   the 
affidavit    fif    the    prosecuting    attorney,    dated 
some  13  days  before  the  trial,  and  filed  on  the 
day  after  it  was  made,   reciting  that   he  \ 

material    witness,    that    afiiant 
was  not  till  then  advised  of  his  name,  or  of  the 
character  of   his  testimony,  and   that   1 
communicated   the  name  of  the  person    I 
fendant's   attorney. — People   v.   Isham    (Mich.) 
07  .X  W.  819. 

if)     (Neb.;    1896.) 

Evidence   contradictory  of  the   Btatem 
of  a  prosecuting  witness   may   be  rebuttei 
witnesses  whose  names  were  not  indorsed  on  the 
information. — Fager  v.   State  (Xeb.)  68  X.  W. 
611. 

[B]      (N.  D.;    1896.) 

The  rule  that  no  witness  can  testify  for 
the  state  whose  name  is  not  indorsed  on  the  in- 
formation, unless  he  was  not  known  to  the 
state's  attorney  when  the  information  was  filed, 
does  not  apply,  on  the  second  trial  of  the  same 
information,  to  a  witness  who  testified  on  the 
first  trial  without  objection  by  defendant. — 
State  v.  Pancoast  (X.  D.)  67  N.  W.  1052. 
5  X.  D.  516. 

[Ill     (S.  D.;    1S97.) 

Under  Laws  1S95,  c.  64,  §  2,  requiring  the 
state's  attorney  to  indorse  on  the  information 
the  names  of  the  witnesses  known  to  him  at  the 
time  of  filing  the  same,  and,  at  such  time  before 
the  trial  as  the  court  may  direct,  also  to  indorse 
thereon  other  witnesses  then  known  to  him,  wit- 
nesses whose  names  are  not  so  indorsed,  are 
properly  allowed  to  testify,  in  the  absence  of  any 
showing  that  they  were  known  to  the  state's  at- 
torney before  the  trial  began. — State  v.  King 
(S.  D.)  70  X.  W.  1046. 

Permitting  indorsement  of  additional  names, 
ground  for  continuance,  see  ante,  §  48. 

§  95.    Noticing  witnesses  not  indorsed. 

[a]  (Iowa:    1S96.) 

A  notice  by  a  county  attorney  of  the  in- 
tention tc  use  a  witness  whose  name  is  not  on 
the  indictment  is  not  rendered  insufficient  by  the 
fact  that  it  states,  as  one  of  the  facts  expected 
to  be  proved  by  the  witness,  that  defendant  stole 
the  property  charged  in  the  indictment  from  a 
certain  place,  the  connection  showing  that  the 
\  i  ,i  "stele"  was  used  in  the  sense  of  taking 
and  carrying  away. — State  v.  Hall  (Iowal  66 
N.  W.  725. 

[b]  (Iowa:    1896.) 

In  a  prosecution  for  fraudulent  banking, 
a  notice  by  the  state  that  it  would  on  the  trial 
introduce  certain   witnesses  whose  names  were 
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not  in  the  indictment  stated  that  it  expected  to 
prove  by  such  witnesses  that  a  certain  bank  was 
mi  a  certain  day  a  bank  of  deposit,  and  defend- 
ant was  a  stockholder  and  director  ami  managing 
narty  thereof:  that  it  was  insolvent;  ami  thai 
defendant  permitted  and  connived  at  the  receiv 
ing  of  deposits,  etc.  Held,  that  such  notice  com 
plied  wiili  Code,  S  4421,  providing  that  the  state 
shall  not  use  a  witness  whose  name  is  not  in- 
dorsed on  the  indictment  unless  defendant  is  giv- 
en notice  in  writing,  stating  the  name,  etc.,  of 
the  witness,  and  the  substance  of  what  it  ex- 
pects to  prove  by  him  on  the  trial. — State  v. 
Yetzer  (Iowa)  66  N.  W.  737. 

[c]  (Iowa:    1896.) 

Code.  §  4421,  provides  that  the  county  at- 
torney shall  not  use  a  witness  whose  name  is 
not  indorsed  on  the  indictment,  unless  ho  shall 
have  given  defendant  a  notice  in  writing,  stat- 
ing the  name,  etc.,  of  the  witness,  "ami  the  sub- 
stance of  what  he  expects  to  prove  by  him  on 
the  trial,"  etc.  Held,  that  the  evidence  of  such 
witness  need  not  be  limited  strictly  to  the  mat- 
ters stated  in  such  notice,  where  the  departure 
is  not  such  as  to  be  evasive  of  the  law. — State 
v.  Yetzer  (Iowa)  66  N.  W.  737. 

[d]  (Iowa;    1  *•((>.) 

Under  Co.li>.  S  4421,  requiring  that  in 
criminal  cases  notice  shall  be  given  to  the  de- 
fendant of  the  introduction  of  witnesses  not  ex- 
amined before  the  grand  jury,  stating  the  sub- 
stance of  what  it  is  expected  to  prove  by  them. 
a  notice  reciting  that  certain  persons  would  be 
introduced,  and  that  it  was  expected  to  be 
proved  by  each  of  said  witnesses  that  they  were 
present  when  defendant  was  arrested,  and  saw 
what  he  did  and  heard  what  he  said,  was  suf- 
ficient  to  render  admissible  the  testimony  of 
such  witnesses  as  to  statements  made  by  the 
defendant  at  the  time  of  his  arrest. — State  v. 
Harlan  (Iowa)  67  N.  W.  381. 

[c]    (Iowa:    1896.) 

Code,  §  4421,  provides  that  the  state  shall 
not  introduce  any  witness  who  was  not  exam- 
ined before  the  grand  jury,  etc.,  unless  the  dis- 
trict attorney  shall  have  given  "to  the  defend- 
ant" a  notice  in  writing,  stating  the  name,  place 
of  residence,  and  occupation  of  said  witness, 
etc.  Hell,  that  such  notice  must  be  served  on 
defendant  personally,  and  service  on  his  attor- 
ney is  insufficient.— State  v.  Russell  (Iowa)  68 
N.  W.  433. 

[I]     (S.  IJ.:    1895.) 

There  being  no  statute  requiring  notice  to 
defendant  as  a  condition  precedent  to  the  calling 
by  the  state  of  witnesses  whose  names  are  not 
indorsed  on  the  indictment,  and  the  allowance 
of  the  calling  of  such  witnesses  being  in  the 
discretion  of  the  trial  court,  it  was  not  ground 
for  reversal  that  the  state  was  permitted  to  call 
witnesses  whose  names  did  not  appear  on  the 
indictment,  without  previous  notice  to  defend- 
ant, though  a  week  before  the  trial  it  intended 
to  call  them.— State  v.  Reddington  (S.  D.)  64 
N.  W.  170. 

tel      (S.  D.;    189.-..1 

Where,  before  the  trial  commenced, 
counsel  for  the  prosecution,  in  open  court,  gave 
oral  notice  that  certain  witnesses  not  examined 
before  the  grand  jury  would  be  called  by  the 
state,  it  was  proper  to  permit  such  witnesses  to 
testify,  over  an  objection,  that  the  notice  was 
not  in  writing,  and  was  given  too  late. — State 
v.  Isaacson  (8.  "DO  65  N.  \Y.  430. 

Harmless  error  in  admitting  testimony  of  wit- 
.  not  noticed,  see  post,  §  232. 

S   96.    Best  and  secondary. 

fa]     (Iowa:    1896.) 

It  was  not  error  to  permit  a  witness  who 

sat  as  a  juror  on  the  trial  of  defendant's  alleged 

aspirator  to  state  what  defendant   testified 

to  on  that  trial.— State  v.  Mushrush  (Iowa)  66 

-N.  W.  740. 


[bj     (Mich.;    1895.) 

(in  a  prosecution  for  violation  of  a  local 
option  law,  a  witness  who  delivered  goods  and 
the  bills  thercfoi  to  the  defendant  cannot  testify 
where  the  goods  were  billed  from,  where  notice 
to  produce  the  bills  was  not  given,  since  the 
bills  are  the  best  evidence. — People  v.  O'Neill 
(Mich.)  65  N.  W.  540. 
[c]     (Midi.;   1.S9C.) 

On  an  indictment  for  perjury  committed 
on  a  trial  of  another  for  burglary,  the  jury  in 
the  burglary  case  may  testily  as  to  the  evidence 
given  by  the  accused  in  such  case  to  show  its 
materiality.— People  v.  Ostrander  (Mich.)  67  N. 
W.  1079. 

£d]     (S.  I}.:    1895.) 

The  public  record  of  a  duly-acknowledg- 
ed instrument  is  admissible  in  evidence  on  proof 
that  the  original  is  beyond  the  jurisdiction  of 
the  court,  and  is  neither  owned  nor  controlled 
by  the  party  offering  the  record. — State  v.  Seren- 
son  (S.  D.)  64  N.  W.  130. 

§  97.   Hearsay, 
[al     (Mich.:    1S95.) 

A  witness  in  a  rape  case,  after  testify- 
ing that  before  the  commission  of  the  offense  she 
saw  respondent  pulling  prosecutrix  around,  said 
that  her  husband  remarked  about  it  at  the  time. 
In  his  argument  the  prosecuting  attorney  refer- 
red to  the  act  as  being  an  improper  overture,  so 
notorious  as  to  attract  the  attention  of  both  wit- 
ness and  her  husband.  Held,  that  in  admitting 
said  testimony  error  was  committed,  which  was 
rendered  harmful  by  the  prosecuting  attorney's 
remarks. — People  v.  Duncan  (Mich.)  62  N.  W. 
056. 

104  Mich.  460. 

[b]  (Mich.;    1S96.) 

In  a  prosecution  for  adultery  with  D.,  a 
witness  for  the  state  testified  that  she  had  met 
defendant  and  D.  together  at  D.'s  place  and 
elsewhere.  On  cross-examination  defendant 
sought  to  show  that  D.  then  claimed  to  be  de- 
fendant's wife,  and  witness  stated  she  had  no 
personal  knowledge  of  defendant  and  D.  having 
intercourse.  Held,  that  it  was  error  to  permit 
such  witness  to  testify  on  redirect,  in  sub- 
that,  at  the  time  D.  claimed  to  be  his  wife,  she 
spoke  of  their  having  intercourse,  it  being  hear- 
say—People v.  Imes  (Mich.)  68  N.  W.  157. 

[c]  (Mich.;    lwiil.i 

A  foreign  certificate  of  marriage  of  de- 
fendant to  his  alleged  wife,  identified  by  the 
person  issuing  it,  is  inadmissible,  being  hear- 
say—People v.  Imes  (Mich.)  68  N.  W.  157. 

[«1J     (Mich.;    189(i.) 

Testimony  of  a  witness  that  a  third  per- 
son had  told  him  before  defendants  were  ar- 
rested that  he  knew  who  had  committed  the  acts, 
and  that  he  had  found  the  right  parties,  was 
inadmissible,  being  hearsay. — People  v.  Gilles- 
pie (Midi.)  69  X.  W.  490. 

[e]     (Wis.;    1896.) 

Where,  in  a  prosecution  for  murder,  evi- 
dence of  a  remark  by  accused  is  admitted  in  ev- 
idence to  show  malice,  he  may  show  the  con- 
versation accompanying  it.  and  circumstances 
prompting  the  remark,  though  it  involves  the  in- 
ti  iM.ioii  ot  evidence  which  would  otherwise 
be  hearsay. — Emery  v.  State  (Wis.)  65  N.  W. 
84S. 

92  Wis.  146. 

§   98.    Experiments. 
(S.  D.:    1895.) 

On  a  trial  for  maliciously  exposing  poi- 
son to  be  taken  by  a  horse,  the  owner  of  the 
horse  could  testify  that,  after  the  horse  died,  he 
administered  some  of  the  contents  of  its  stom- 
ach to  a  hen,  and  that  the  hen  died  10  minutes 
later— State  v.  Isaacson  (S.  D.)  65  N.  W.  430. 

§   99.    Opinion  evidence, 
[a]     (Iowa:    1896.) 

A  witness  cannot  testify  as  to  what  he  un- 
derstood by  a  statement  of  a  person  out  of  court, 
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to  which  roch  witness  has  testified.— State  v. 
Budd  (Iowa)  66  N.  W.  748. 

II. <      (limn:     I89fl.)  ,        , 

Where    the   artii  li  -      toll  <  !  ,of  ,a 

trunk  i 

e<  in..!-,  ha  titled  tl 

knew 

te8ti{y   a8    i  i  ilue.— State  v.    Hathaway 

60  N    W.  I  19. 

''  'i'Ii'i'  ei  dmisslon  of  testimonj  thai 

law,   who   I  ad    

t,    the  homicide, 

i   thai   he   wt     ■ 

danl        eddei         d.is  ground 
1 1.    State  v.  Davidson  (S.  D.)  >o  w. 

W.  ST'. I. 
Of  insanity,  see  ante,  §  8. 

§   100.   Expert  testimony. 

(MU-li.i    18060  ,  , 

i   practicing  physician,  who  is  n  graau- 

ate  of  a  medical  college,  and  who  has  sum I; 

qualified  himself  to  have  a  definite  opir 
ins  own,  may  testify  as  an  expert  on  the  subject 
of  poisoning,  though  it  is  no1  shown  that  lie  lias 
had  any  experience  in  poisoning  cases.— 1  eople  v. 
Thacker  (Mich.)  06  N.  W.  562. 

$   101.    Documents. 

(N.  D.;    1805.)  .  . 

A  book  m  which  instructions  given  by 
defendant  to  an  accomplice,  as  to  the  story  the 
latter  should  tell  in  explanation  of  the  killing, 
[missible,  where  the  accomplice  swears  that 
he  wrote  them  down  as  they  were  given  to  him 
by  defendant.— State  v.  Kent  (N.  D.)  02  N.  W. 
631. 

4  N.  D.  577. 


§   102.    Parol  evidence. 

(Midi.;    1806.)  .. 

Whether  parol  evidence  as  to  the  contents 
of  a  paper  was  properly  admitted  is  immaterial, 

the  nai having  afterwards  been  produced  and 

admitted.-People  v.  Pope  (Mich.)  66  N.  W.  213. 

§    103.    Former  testimony. 

[a]    (Minn.:    1S05.)  .  . 

The  testimony  of  a  witness  given  on  the 
preliminarv  examination  of  defendant  is  com- 
petent aga"inst  defendant  on  his  trial,  the  wit- 
ness having  died  in  the  meantime.  —  State  v. 
George  (Minn.)  63  N.  W.  100. 
GO  Minn.  503. 

lb]     (Wis.;   1896.) 

Parts  of  the  testimony  of  accused  at  the 
inquest  may  be  introduced  in  evidence  against 
him  without  the  introduction  of  his  whole  tes- 
timonv.  -Emery  v.  State  (Wis.)  65  N.  W.  848. 
92  Wis.  146. 

§  104.   Res  gestae. 
(Iowa:    189T.)  . 

On  trial  for  uttering  a  forged  check,  evi- 
dence that  defendant  was  employed  by  the 
same  company  which  employed  the  person 
whose  name  was  forged,  and  that  on  the  day 
the  forgery  was  committed  defendant  request- 
ed such  person  to  make  out  for  him  a  check, 
and  that  one  was  made  out,  and  numbered  414, 
and  that  the  forged  check  was  Bigned  in  the 
same  manner,  but  was  numbered  445,  was  ad 
missible  as  part  of  the  res  gestae.— State  v. 
Bigelow  (Iowa)  70  N.  W.  000. 
See,  also,   "Homicide,"   §  20. 

§  105.    Attempt  to  escape. 

la]     (Iowa;    1S05.)  .......  , 

Evidence  that  defendant  left  the  funeral 
procession  of  deceased  before  it  reached  the 
cemetery,  several  miles  from  town,  because  of 
a  report  that  he  was  to  be  charged  with  caus- 
ing the  death  of  deceased,  and  remained 
for  over  a  week,  is  admissible  on  his  trial  for 


murder,  though  be  subsequently  returned  v.,1- 
i.-n-.l. — State     v.     M 
65   N     W.    I  17. 
Mil     (  HIcU.i    1895.)  ,     ,      ,     _ 

Where  one  arn  Bted  for  a  crimln 

i.  after  voluntarily  sum  ndering,  is 
of  defi 

'  ri  ni guilt 

evidence   of    the   escape.— People   v. 
.    w.  216. 

|,|     i  %.  I>. :    1806.) 

To  show  the  flight  and  Bi  '   the 

,    ,,  ,  ,.        |  per  to  prove  by  the  officers  of 

n  bal  Bteps  were  taken  by  them  t"  lo- 
cate and  an  I.— State  v.  Paucoast 
i.\.  1)  i  67  N.  W.  L052. 
5  .V  1).  516. 

§   100.    Identity  of  defendant. 

fa]     llinvii:    1805.1 

To    identify    defendant,    a    witness    was 
asl  ed  if  be  knew  man  was  tha 

and  he  answered  '!  d  not  "know 

but  was  satisfied  in  bis  own  mind  that  he  did; 
that  the  man  he  6aw  was  defendant  Had,  that 
the  testimony  was  competent.  —  State  v.  Bey- 
more  (Iowa)  63  N.  W.  ooi. 

lb  I     I  Mii-b.:    lstiT.i 

Testimony  of  witnesses  who  saw  defend- 
ant at  the  time  of  the   alleged   offen 
about  45  minutes  later,  they  attempted  to  de- 
tain him,  and  that  be  broke  away  and  escaped, 
was  competent  for  the  purpose  of  identifies 

of   Grand    Rapids  v.   Williams   (Mich.) 
70  N.  W.  547. 

IcJ     (Neb.;   189T.)  . 

The  wreck  which  it  was  alleged  the  prison- 
er caused  by  displacing  the  fixtures  of  a  railway 
track  occurred  on  Thursday.  The  evidence 
against   him   was   largely   circumstantial.      H 

competent  for  the  state  to  show  that  the  pris- 
oner was  possessed  of  a  superstitious  behef 
that  Thursday  was  a  lucky  day  for  him:  that 
anything  he  attempted  upon  that  day  would 
ceed.— as  tending  to  identify  the  prisoner  as  the 
man  who  displaced  the  fixtures  of  t  lie  .^ailway 
traek  —Davis  v.  State  (Neb.)  70  N.  W.  9S4. 


§    107.    On  question  of  alibi. 

[a]     (Iowa;    1894.) 

On  a  trial  for  arson,  where  defendant 
attempts  to  prove  an  alibi,  evidence  that  he 
could  not  have  left  his  home  to  set  the  fire 
without  arousing  the  inmates  is  admissible.- 
State  v.  Delaney  (Iowa)  bl  N.  \\.  1S9. 
92  Iowa,  467. 

lb]     (Neb.:    1S!>7.)  ,    .        . 

The  proof  of  an  alibi  need  not  include  the 

entire    period   during    which   the   offense   might 

possiblv   have   been   committed,   but   it   is   suiu- 

cient  if  creating  in  the  minds  of  the  jurors   a 

reasonable  doubt  of  defendant  s  i ni  e  at  the 

commission    of    the    offense.— Henry   v.   State 
(Neb.)  70  N.  W.  924. 

Instructions  as  to  alibi,  see  post    §§  135,  164. 

Sufficiency  of  alibi,  see  post,  §  126. 

§   108.    Evidence     made      admissible     by 
that  of  adverse  party. 

la]     (Iowa;    ISiMi.)  _. , 

In  a  prosecution  of  a  bank  officer  foi 
receiving  deposits  after  knowledge  of  the  banks 
insolvenev.  a  witness  testified  that  on  a  cer- 
tain day  he  and  defendant  were  together  in  the 
bank  examining  bills  receivable.  Defendant,  in 
his  own  behalf,  as  a  witness,  denied  the  facts 
testified  to  by  such  witness.  Held,  that  it  was 
not  error  to  permit  other  witnesses  to  testify 
in  rebuttal  to  having  seen  defendant  and  tlie 
former  witness  in  the  bank  on  the  day  stated- 
State  v.  Yetzer  (Iowa)  66  N.  W.  (37. 

[b]     (Iowa;   1896.) 

Where   defendant's  wife,  on  cross-exani- 

i '  ...  denied  that   in  a   conversation  with  the 

pro    icutrix,  in  his  presi  nee,  she  said  she  and  de- 
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fendant  had  talked  the  matter  over,  it  was  not 
error  to  permit  the  prosecutrix  to  testify  in  re- 
buttal  that  defendant's  wife  made  such  state- 
ment.—State  v.  Kudd  (Iowa)  66  N.  W.  74S. 


2.  CONFESSIONS,   ADMISSIONS, 
DECLARATIONS. 


AND 


Conviction  on  confession  only,  see  post,  §  126. 
Instruction  as  to  confession,  see  post,  §  165. 
Confession  of  marriage,  see  "Adultery,"  §  3. 
Declarations  as  evidence  in  bastardy  case,  see 

"Bastardy,"   §  8. 
and  complaints  of  prosecutrix,  see   "Rape," 

§§  6,  7. 

§   109.    Confessions. 

[a]  (Iowa;    1897.) 

Evidence  that  defendant  had  stated  that 
he  had  "swiped"  the  watch  is  admissible  as  a 
confession  of  guilt,  the  word  "swipe"  being 
equivalent  to  "steal." — State  v.  Lee  (Iowa)  70 
N.  W.  594. 

[b]  (Mich.;   1895.) 

Where  there  was  testimony  tending  to 
show  that  a  confession  of  the  defendant  intro- 
duced in  evidence  was  obtained  by  the  prosecut- 
ing attorney  by  improper  means,  a  refusal  to 
charge  that  a  confession  "caused  by  any  in- 
ducement, threat,  or  promise  proceeding  from  a 
person  in  authority,  and  having  reference  to  the 
charge  against  the  accused,"  and  giving  the  lat- 
ter "reasonable  grounds  for  supposing  that  by 
making  a  confession  he  would  gain  some  ad- 
vantage or  avoid  some  evil  in  reference  to  the 
proceeding  against  him,"  was  not  deemed  vol- 
untary, and  should  not  be  considered  by  the 
jury,  was  error,  the  charge  which  was  given 
not  submitting  the  question  of  the  undue  in- 
fluence used  or  the  inducements  held  out  to  ob- 
tain the  confession.— People  v.  Clarke  (Mich.)  62 
N.  W.  1117. 

105   Mich.   169. 

IcJ      (Nell.;    1895.) 

A  confession  by  defendant,  made  on  the 
day  of  the  homicide,  before  his  arrest,  without 
inducements  or  threats,  was  admissible. — Basye 
v.  State  (Neb.)  63  N.  W.  811. 
45  Neb.  261. 

§   110.   Proof  of  voluntary  character. 

[a]     (Neb.;    1894.) 

In  a  criminal  case,  before  a  witness  tes- 
tifies to  the  details  of  a  confession  made  by 
defendant,  the  latter  may  cross-examine  the 
witness  as  to  the  circumstances  under  which 
such  confession  was  made.  —  Willis  v.  State 
61  N.  W.  254,  43  Neb.  102. 
[bl     (Wis.:    1897.) 

About  half  aD  hour  after  the  chief  of  po- 
lice made  a  violent  assault  on  defendant  in  the 
jail,  to  prevent  him  from  injuring  another  pris- 
oner, defendant  made  statements  elicited  by 
questions  by  the  chief.  There  was  no  allusion 
to  the  crime  charged  against  defendant,  at  the 
time  of  the  assault.  Held,  that  a  determination 
by  the  trial  court,  after  preliminary  inquiry, 
that  the  statements  were  voluntary,  would  not 
be  disturbed.— Connors  v.  State  (Wis.)  09  X. 
W.  981. 

I   111.    Admissions  of  counsel, 
[al     (Inwa;   1895.) 

While  the  county  attorney,  in  a  crim- 
inal trial,  may  admit  what  defendant  would 
have  the  right  to  establish  by  proof,  it  is  not 
competent  for  him  to  vary  or  contradict  by  ad- 
missions records  which  the  law  makes  conclu- 
sive.—State  v.  Miller  (Iowa)  64  N.  W.  2S8. 

[I'l      (Mich.;    1894.) 

On  a  prosecution  for  peddling  without  a 
license,  defendant's  attorney,  after  stating  that 

I  not  dispute  the  sale,  stated  "We  admit," 
and  ihereupon  gave  what  was  apparently  his 
defense     If,  Id,    that   such   statement   could   not 

4  N.W.DIG.— 10 


be  regarded  as  either  evidence  or  an  admission, 
in  the  absence  of  an  oath,  or  assent  by  counsel 
for  the  city. — People  v.  Thomson  (Mich.)  61  N. 
W.  345. 

103  Mich.  80. 

§   112.    Declarations    and    admissions    of 
accused, 
[a]      (Midi.;    1N97.) 

In  a  joint  trial  of  two  defendants  for  con- 
spiring to  commit  a  crime,  testimony  volunta- 
rily given  by  one  defendant  on  his  preliminary 
examination,  and  taken  down,  is  admissible 
against  him.— People  v.  Butler  (Mich.)  69  N. 
W.  734. 

lb]     (Wis.;    1890.) 

Where  accused,  after  his  arrest,  in  re- 
sponse tc  the  remark  of  the  sheriff  to  him  that 
"I  am  satisfied  that  your  gun  did  the  shooting," 
replied,  "It  looks  so,  don't  it?"  an  objection  to 
the  admittance  in  evidence  of  the  remark  of  the 
sheriff  to  explain  the  admission  of  accused,  on 
the  ground  that  its  effect  is  to  show  the  opinion 
of  the  sheriff  as  to  whose  gun  did  the  shooting, 
is  not  tenable.— Emery  v.  State  (Wis.)  65  N.  W. 
848. 

92  Wis.  146. 

§   113.    Declarations  of  third  persons. 

[a]  down:    1895.) 

Admission  of  testimony  of  a  witness  as 
to  what  defendant  told  him  that  he  said  to  his 
(defendant's!  wife  and  she  said  to  him  is  not  an 
admission  of  the  wife's  statement,  but  of  de- 
fendant's.—State  v.  Mecum  (Iowa)  64  N.  W. 
2b6. 

[b]  (Iowa;    189C.) 

On  trial  of  a  defendant  for  assault  with  in- 
tent to  kill  his  wife,  a  question  put  to  the  wife. 
on  cross-examination,  as  to  whether  she  had  stat- 
ed to  a  third  person,  before  her  marriage,  that 
she  was  going  to  marry  defendant  for  the  pur- 
pose of  getting  him  to  build  a  house  for  her.  was 
improper. — State  v.  Clark  (Iowa)  69  N.  W.  257. 


3.  ACCOMPLICES.  CONSPIRATORS,  AND 
CO-DEFENDANTS. 

Allowing  accomplice  to  translate  defendant's 
instructions  as  to  the  crime,  see  ante,  §  63. 

Credibility  of  accomplice,  question  for  jury,  see 
post,  §  166. 

Duty  of  state  to  call  accomplice  as  witness,  see 
ante,  §  70. 

§   114.    Who  are  accomplices. 

[a]  (Iowa:    189G.) 

The  woman  upon  whom  an  abortion  has 
been  committed  is  not  the  accomplice  of  the  per- 
son committing  the  abortion,  so  as  to  require  her 
testimony  to  t>3  corroborated,  to  warrant  a  con- 
viction.—State  v.  Smith  (Iowa)  68  N.  W.  428. 

[b]  (Wis.;    1895.) 

On  a  prosecution  for  incest,  the  question 
whether  the  female  was  an  accomplice  is  one 
of  fact  for  the  jury.— Porath  v.  State  (Wis.)  63 
N.  W.  1061. 

90  Wis.  527. 

§   115.    Corroboration  of  accomplice, 
[a]     (Neb.:    1896.) 

A  conviction  may  be  rendered  on  the  un- 
corroborated evidence  of  an  accomplice,  when 
sufficient,  in  connection  with  other  evidence,  to 
satisfy  the  jury  beyond  a  reasonable  doubt  of 
the  guilt  of  the  accused.  —  Lawhead  v.  State 
65  N.  W.  779,  40  Neb.  607. 
lb]     (N.  D.;    ]S!k;.i 

An  accomplice,  as  a  witness,  cannot  by 
any  means  corioborate  himself,  within  the 
meaning  of  the  statute  which  requires  the  testi- 
mony of  an  accomplice  to  be  corroborated  in  or- 
der to  warrant  conviction:  but  the  state  has  the 
right  to  introduce,  through  the  accomplice,  all 
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■•  '"  wll".M 

r  written  or  other* 

order  to   m  ""'  '"" 

will  warrant— 

5  N.  I). 

[cl     I W  !"•:    18»S.)  ,      ,    ,  r       ,   , 

\     ,  . .      il  cannot  be  had   tor 
set  aside  a  verdict  based  upon  the  uncorroborat- 
■,  ot  an  accomplice.— Foratn  v.  fatute 

(Wis.)  63  N.   W.   l! 
90  Wis.  527. 

11G.   Sufficiency. 

In]     (Iowa;    1890.)  ,.  .,  . 

lci  nmplices  to  the 
ing  of   property   is  sufficients  ed   by 

iliat  the  property  was  Btol 
me  one,  and  thai   shortly    after- 
the  defendant   and  another   ' 
place  where  it  v\ os  concealed  in  the  night, 
team  and  wagon,  withthj  l.lH';.,",-.l)- 

moving  it— State  v.  Hall  (Iowa)  00  Is.  W.  i2o. 


lb] 


(N.I).;    1895.) 

Evidi 


,,idence  corroborating  an  accompli' 
p.  the  fact  that  a  murder  bus  been  .-"11111 
and  thai  the  accomplice  is  guilty  thereof,  is  not 
sufficiently  corroborative  of  his  testimony  that 
.mm  it  ted    the   murder   at   defendant  8   re- 
I      State  v.  K.nt  (N.  D.)  62  N.  W.  631. 
4  N.  D.  577. 

§  117.  Acts  and  declarations  of  accom- 
plices, co-conspirators,  and  co- 
defendants. 

la]     (Iowa;   1895.)  .  

Wheie  persons  form  a  conspiracy  to  ex- 
tort monev  from  others  by  threats  accusing  such 
ns  oi'  crimes,  the  acts  of  one  in  pursuance 
of  the  joint  enterprise  are  admissible  against  the 
other.— State  v.  Lewis  (Iowa)  05  N.  W.  29;i. 

[b]     (Iowa;   1890.) 

Evidence  that,  immediately  before  the  af- 
fray in  which  deceased,  was  killed,  defendant's 
alleged  co-conspirators  whispered  together  and 
pointed  to  deceased,  defendant  not  being  then 
present,  was  properly  admitted  on  condition  that 
the  state  would  thereafter  show  a  conspiracy  — 
State  v.  Mushrush  (Iowa)  00  N.  W.  740. 

Ic]     (Iowa;    1890.) 

Conversations  had  in  defendants  pres- 
ence and  bearing,  on  the  way  to  the  place  where 
tin-    bomb  i.  c.l.    were    admissible    to    es- 

tablish a  conspiracy  to  kill  deceased.— State  v. 
Mushrush  (Iowa)  66  N.  W.  746. 

Id]     (Iowa;    1890.) 

Declarations  of  defendants  alleged  co- 
.  inspirators  made  shortly  after  the  homicide, 
and  evidence  that  they  and  defendant  were  sub- 
sequently seen  whispering  together,  were  admis- 
sible as  a  part  of  the  res  gestae—  State  v.  Mush- 
rush (Iowa  1  66  N.  W.  746. 

[e]     (Iowa;    1890.) 

i  in  the  trial  of  one  jointly  indicted  with 
her  husband  for  the  unlawful  selling  of  intoxi- 
cating Illinois,  where  there  is  no  evidence  to 
show  thai  the  wife  was  carrying  on  an  inde- 
pendent business,  or  owned  the  stock  in  trade, 
or  the  building,  it  was  error  to  admit  testimony 
of  what  the  husband  had  said  about  his  wife's 
running  the  business.— State  v.  Fertig  (Iowa) 
07  N.  W.  87. 
[1]     (Mien.;   1895.)  . 

Where  defendant  and  L.  were  jointly 
charged  with  manslaughter  by  abortion,  it  was 
not  error  to  admit  evidence  of  the  delivery  of 
a  registered  letter  to  L..  a  money  order  contain- 
ed in  it,  the  indorsement  of  the  order  by  defend- 
ant and  the  cashing  of  the  order.— People  v. 
Seaman  (Mich.)  05  N.  W.  203. 
[u]     (Mich.;    1S95.) 

Where  there  is  evidence  that  several  per- 
sons jointly  charged  with  assault  in  perpetrat- 
ing robbery  were  seen  together  the  day  before 
the  robbery,  on  the  separate  trial  of  one,  evi- 
dence of.  lb.-  condition  of  another  the  day  after 


the  robbery,  as  identifying  him,  and  therefore 
lant,  as  bib  com  the  day  before, 

as  inning  been  engag.  obbery,  isadmis- 

i        ...   Cleveland  (Mb  hi  05  N.   w 
216 

III]      (MlCh.  |    189(1.) 

On    trial   of   two    persons,   for    robbery,   ac- 

eompanied  by  an  assault,  it  was  not  error  to 

admit    evidence    thai    one    of    the   defendants, 

blood    on    his    coal 

though  ii  ■  were  not  found 

the  tin '  their  am 

ce  that  tbey  had  I 

to  and  alter  the  assault,  and  the  oourl  cba 
that  thi  ce  should  not  be  considi  . 

againsl  ""'   Jury 

led  thai   the  two  wi 

this  affair,  acting  in  concert,  i  w< 

1    this    robbery."— People    v. 

Gillespie  (Mich.)  69  N.  W.  490. 

II]      (S.  I).;     IStMJ.i 

l  ader    Comp,    Laws,   jj   7381, 
that  in  criminal  | lings  the  per  on  .-barged 

shall,   at    bis   own    n  qu 

ness.  a  co-defendant  is  competenl  as  a  wi 

in  a   trial   Cor  robbery,  against   a  defendant  who 
has   asked   for  a  separate  trial,  although   Bueh 

.  discharged  und. 
Hon  7379,  providing  that,  when  two  or  more  per- 
are  Included  in  an  indictment,  one  of  them 
of  the  district  attorney,  be 
discharged,  in  order  that  be  may  be  «  witness 
for  the  state-State  v.  Smith  (S.  D.)  67  N.  W. 
01 'J. 


§   118.    Escape  of  co-defendants. 

(Mick.;    1895.)  . 

i  in  the  separate  trial  of  one  of  three  per- 
sons jointly  chargi   1  with  assault,  it  is  com 

at  fhej  all,  after  being  arrested  for 
the  crime,  escaped  from  jail.— People  v.  Cleve- 
land (Mich.)  05  N.  W.  216. 

4.  CHARACTER. 

Instruction  as  to  effect  of  evidence,  see  post,  § 
168. 

§   119.    When  evidence  admissible. 

ra]     (Mich.;   1895.)  .        .     .     .., 

Evidence  of  good  character  is  admissible, 
not  only  when  there  is  a  conflict  of  evidence  as 
to  guilt'  but  to  create  a  doubt,  and  it  was  error 
to  charge  that  it  has  but  little  weight  unless 
there  is  a  conflict  in  the  evidence  as  to  guilt  — 
People  v.  Van  Dam  (Mich.)  65  N.  W.  277. 

[b]     (Neb.;   1895.) 

On  a  trial  for  murder,  evidence  of  de- 
fendant's general  reputation  for  honesty  and  in- 
tegrity is  not  admissible.— Basye  v.  State  (Neb.) 
63  N.  W.  SU. 

45  Neb.  261. 

5.  VARIANCE. 

See,  also,   "Burglary,"   §  5;    "Embezzlement," 
§  9. 

§   120.    As  to  time. 

(Neb.;    1897.)  .„  .        ,    . 

The  state  need  not  prove  that  an  unlawful 
sale  of  intoxicating  liquors  was  made  on  the 
precise  date  laid  in  the  information.— Hans  v. 
State  (Neb.)  69  X.  W.  S38. 

§   121.    As  to  ownership. 

(S.  D.:   1890.1  .      ,  .   ,      , 

An  information  alleged  that  defendant 
broke  and  entered  the  store  building  of  II.  &  S-, 
situate  in  the  town  of  G.,  with  intent  to  steal  the 
goods  of  said  H.  &  S.  The  evidence  showed 
that  such  firm  was  composed  of  H.  and  S.  s  wite; 
thai  the  ston  occupied  by  such  lirm  was  owned 
by    B      and    contained    a    stock    of    merchandise 
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belonging  to  such  firm.  Held,  that  the  variance 
between  <!''  information  and  proof  was  imma- 
terial—State  v.  La  Croix  (S.  D.)  66  N.  W.  944. 


6.  OTHER  CRIMES. 
See,  also,  "Incest,"  §  3. 

5   122.    When  evidence  admissible. 

[n]     (limn:    1893.) 

Where,  on  a  prosecution  for  burglarious- 
ly entering  a  dwelling  with  intent  to  commit 
adultery,  defendant  and  the  woman  testified 
that  her  husband  was  angry  with  her,  and  had 
threatened  her  with  personal  injury;  that  de- 
fendant, knowing  this,  and  having  on  the  night 
i:i  question  seen  her  husband  going  towards  the 

in  which  she  was  stopping,  went  to  the 
\v  to  warn  her  of  the  fact,  ami  to  keep 
away  from  the  window;  that  he  so  warned  her, 
and  refused  to  enter  the  house  till  a  noise  sup- 
posed to  be  caused  by  her  husband  was  heard, 
— it  is  proper,  on  her  cross-examination,  to  ask 
her  whether  she  knew  that  there  had  been  a 
great  deal  of  talk  about  the  conduct  of  herself 
and  defendant,  and  whether  defendant  had  not 
i  on  her  frequently  since  such  night. — 
State  v.  Mecum  (Iowa)  64  N.  W.  286. 

[b]  (Iowa:    1S9U.) 

On  the  trial  of  an  officer  charged  with  cheat- 
ing by  false  pretenses,  by  filing  and  collecting 
from  the  county  a  claim  for  money  falsely  claimed 
by  him  to  have  been  paid  sut  for  transportation 
for  poor  persons,  evidence  of  the  collection  of  oth- 
er  similar  fraudulent  claims  by  defendant  is  ad- 
missible on  the  question  of  intent,  both  as  show- 
ing knowledge  of  the  character  of  the  claim,  and 
that  the  act  charged  was  part  of  a  systematic 
scheme  to  defraud. — State  v.  Brady  (Iowa)  69  N. 
W.  290. 

[c]  (Mich.:    1895.) 

It  is  error  10  admit  evidence  tending  to 
show  a  similar  offense,  committed  three  montbs 
after  that  alleged  in  the  indictment. — People  v. 
Fowler  (Mich.)  62  N.  W.  572. 
104  Mich.  449. 

[d]  (Mich.;   1896.) 

On  the  trial  of  a  defendant  charged  with 
crime,  evidence  of  the  commission  by  him  of  an- 
other similar  crime,  or  of  an  attempt  to  commit 
another,  is  not  admissible  in  proof  of  the  substan- 
tive act  charged;  but  where  there  is  evidence 
tending  to  prove  such  act,  but  leaving  room  for 
question  as  to  the  intent  with  which  it  was  done, 
evidence  of  other  similar  acts  may  be  admitted 
to  be  considered  on  that  issue  alone. — People  v. 
Thacker  (Mich.)  66  N.  W.  562. 

[e]  (Minn.;    1895.) 

Admissions  made  by  defendant  before  the 
homicide  as  to  the  commission  of  other,  independ- 
ent crimes  in  order  to  induce  a  third  person  to 
take  part  in  the  commission  of  the  homicide. 
were  properly  admitted. — State  v.  Hayward 
iMinn.t  65  X.  Ysr.  63. 
62  Minn.  474. 

[f]  (N.  D.;   1S9«.) 

For  the  purpose  of  showing  motive,  the 
remoteness  in  point  of  time  of  the  commission 
of  the  collateral  crime  cannot  be  considered; 
the  sole  question  being  whether  it  furnished  an 
active,  existing  motive  for  the  commission  of 
the  crime  for  which  the  party  is  on  trial. — State 
v.  Pancoast  (N.  D.)  67  N.  W.  1052. 
5  X.  I).  516. 

[g]  (N.  D.;    189(5.) 

It  is  proper,  in  a  criminal  case,  to  prove 
the  commission  by  the  accused  of  another  and 
collateral  crime,  where  such  crime  furnishes  a 
motive  for  the  commission  of  the  crime  for 
which  the  accused  is  being  tried. — State  v.  Pan- 
coast  (N.  D.t  67  X.  W.  1052. 
o  X.  1 1.  516. 


123. 


Abortion. 


(Mich.;    1895.) 

Defendant  and  L.  were  jointly  charged 
with  manslaughter  by  abortion  committed  at 
L.'s  house.  There  was  evidence  that  the  prema- 
ture birth  resulted  from  accidental  causes,  and 
the  evidence  of  guilt  was  circumstantial.  Held, 
that  it  was  not  error  to  admit  evidence  that 
defendant  produced  other  abortions  at  L.'s 
house  within  about  a  year  previous  to  the  one 
charged. — People  v.  Seaman  (Mich.)  65  N.  W. 
203. 


124. 


Larceny    and   bnrglary. 


fa)     (Iowa;    1896.) 

On  trial  for  burglary,  where  the  defense  was 
intoxication,  evidence  that  witness  had  been  rob- 
bed by  defendant  in  the  evening  of  the  day  of  the 
burglary  is  admissible  lo  show  that,  at  the  time 
of  the  robbery,  defendant  was  not  intoxicated. — 
State  v.  Harris  (Iowa)  69  X.  W.  413. 

tb]     (Mich.;   1895.> 

On  a  prosecution  for  embezzlement,  evi- 
dence of  previous  acts  of  embezzlement  is  ad- 
missible to  prove  intent. — People  v.  Hawkins 
{Mich.)  64  N.  W.  736. 


§   125. 


Threats. 


(Iowa;    1895.) 

In  a  pr  seoution  for  conspiracy  to  extort 
money  by  threats  to  accuse  a  person  of  a 
crime,  evidence  of  other  similar  attempts  at  ex- 
tortion are  admissible  to  show  the  intent  with 
which  defendants  acted.— State  v.  Lewis  (Iowa) 
65  N.  W.  295. 


7.  SUFFICIEXCY   OF  EVIDENCE. 

Essentials    to    review    sufficiency    of    evidence, 

see  post,  §  229. 
Review  on  appeal,  see  post.  §  222. 
Sufficiency  of  proof  of  adultery,  see  "Divorce," 

§8. 

§   126.    In    general, 
[a]     {Iowa;    1896.) 

Under  testimony  of  witnesses  for  the  state, 

some  of  them  fixing  the  date  of  the  crime  (break- 

!  ing  and  entering   the  store  of  M.)   "about  the 

;  15th  of  July."  others  fixing  it  "about  the  middle 

of  July,"  and  one  testifying  that   it   may   have 

been  a  week  before  July  loth  when  he  found 

defendant  in  the  store,  the  jury  may  have  found 

that  the  crime  was  committed  before  the  night 

of  July  11th,  at  which  time  defendant's  evidence 

tended  to  show  that  he  left  the  city  where  the 

!  crime  was  committed. — State  v.  White  (Iowa) 

68  N.  W.  564. 

[bj     (Iowa:    189<i.) 

Though  the  testimony  of  defendant's  unim- 
peached  witnesses  was  that  defendant  was  at 
another  place  at  the  time  of  the  commission  of 
the  crime  (breaking  and  entering  the  store  of 
M.),  yet  the  verdict  will  not  be  disturbed  as 
against  evidence,  witnesses  for  the  state  having 
positively  identified  him  as  one  of  the  persons 
seen  at  the  place  of  the  crime  at  the  time  of  its 
commission. — State  v.  White  (Iowa)  68  N.  W. 
564. 

[c]  (Mich.;    189.-.) 

\\  hen  the  statement  of  a  witness  is  un- 
reasonable, the  jury  are  not  bound  to  accept  it 
as  true. — People  v.  Duncan  (Mich.)  62  X.  W. 
556. 

104  Mich.  460. 

[d]  (Neb.:    1897.) 

The  accused  is  not  bound  to  establish  an 
alibi  by  a  preponderance  of  the  evidence. — Keck 
v.  State  (Xeb.)  70  X.  W.  498. 

[e]  (Xeb.:    1897.) 

The  jury  are  not  bound  to  acquit  defend- 
ant because  one  of  them  retains  a  reasonable 
doubt  of  his  guilt.— Davis  v.  State  (Neb.)  70 
X.   W.  9S4. 
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■II,,.  confe    ion  of  an  accu  led  that  he  com- 
,„,t,  alone,  sufficient   evi 
dence  to  bu     tin  b     i  m    i  tion  thereof.-  Davu 

v.  Sin.,-  (Ni  I.  I   TU  N.   W.  ■ 

XV.    INSTRUCTIONS. 

Malt,.,  iry  to  review  Instructions,   see 

post.  S  226.  ...,,.       ..  c  a. 

In  particular  prosecutions,  see     Adulter] 
r,»  I  10;    "Burglary,"   |  0;    *' 
ise,"    S   ">;    "Embezzlement     I   i~; 
.      tfomicide,  13;  'TCnde- 

iting   Liquors,     §  40; 
r,"  M8-11:  "Perjury,"  j  8:  "Kape, 
SS    12  16;     'Tleceiving    Stolen    Goods,     i   o; 
"Robbery,"  S  5;    "Seduction,"  8  8. 
To  grand  jury,  see  "Grand  Jury,     i  4. 

1.  IN  GENHRAI* 
§   127.    Propriety. 

Inl  When  one  count  of  an  Indictment  ch  ar- 
ced that  the  defendant  purposed  overturned  a 
boat  in  which  he  and  the  deceased  were  ndine. 
throwing  her  into  the  river,  and  another  count 
charged  that  he  overturned  the  boat  uninten- 
tionally, while  committing  or  attempting  lo  com- 
mit rape  upon  the  deceased,  it  was  proper  for 
the  court  to  charge  the  jury  to  notice  the 
ence  between  the  two  theories  of  g»e  prosecu- 
tion -People  v.  Willett  (Mich.)  02  N.  W.  1115. 
L05  Mich.  110. 


lb]     (Minn.;   1895.)       ,       ,  ,        .       . 

On  a  prosecution  for  larceny  of  a  bond 
it  was  error,  after  charging  at  defendant  s  re- 
quest that,  if  the  taking  of  the  bond  was  not 
unlawful,  defendant's  failure  to  return  the  bond 
on  demand  was  not  sufficient  to  constitute  the 
offense,  to  add  that,  if  the  taking  was  wrong- 
ful the  failure  to  return  the  bond  on  demand 
was  simply  a  recurrence  of  the  wrong,  adding 
insult  to  injury.— State  v.  English  (Mmn.)  64  N. 
\V.    1136. 

62  Minn.  402. 

Tel     (Neb.:    1S!>7.)  .  ,  . 

An  instruction  that,  if  the  jury  should  find 
the  facts  essential  to  establish  guilt,  they  should 
acquit,  but,  if  such  facts  had  not  been  proven, 
they  should  convict,  is  erroneous,  and  ground 
for*  reversal,  though  the  trial  court  uninten- 
tionally transposed  the  words  "convict  and 
"acquit."— Cummings  v.  State  (Neb.)  69  N.  W. 
756. 

§    128.    Requirement  to  be  in  writing. 

<Hebftnoer  Oomp.  St.  c.  19.  §§  52-56,  requir- 
ing written  instructions  in  every  case,  whether 
civil  or  criminal,  unless  written  instructions  are 
waived,  the  giving  of  oral  instructions  is  reversi- 
ble error— Ehrlick  v.  State  (Neb.)  63  N.  W.  3o. 
44  Neb.  810. 

§    129.   Interlineation   or   erasure. 

(Neb.;    1895.)  .  ,       . 

Error  in  modifying  an  instruction  by  in- 
terlineation and  erasure,  in  violation  of  Comp. 
St  1S95,  §  2447,  would  not  work  a  reversal 
where  defendant  was  not  entitled  to  the  in- 
struction as  requested,  and  the  instruction  as 
given  correctly  staled  the  law,  and  was  not  ex- 
rented  to  on  account  of  the  manner  of  modifi- 
cation-Tracy  v.  State  (Neb.)  64  N.  W.  1009. 
46  Neb.  301. 

§   130.    Numbering  paragraphs. 

(Neb.:    1895.)  ,  . 

The  failure  of  the  court  to  number  the 
paragraphs  of  the  charge,  or  to  write  th 
"Given"  on  the  margin  of  each,  as  required  by 


law,  is  no  ground  for  i  here  no  objec- 

tion was  taken   when   ti„-  charge   was   given.— 
Jolly  v.  State,  02  N.  W.  800,  13  Neb 

§    131.    On  what   points  necessary. 

In]     (Iowai    1898.)  .    ,    ,  ,, 

It    is 

v/itii   Inti  ni    i"  maim,  to  refuse  to  - 
fendant's    guilt    of    tl 

him 

gunty  of  such  cri  te  v.  Akin  (Iowa)  ',2 

N.  W.  667. 

lb  J     (Iowa |    1895.)  ,         . 

(In    trial   l"i    carnally   knowing  a   female 

child,  where  evidence  was  received  of  defend- 
ant's   carnal    knowledge   of    prosecutrix 
other  county,  defendant  cannot   complain   be- 

the  court  failed  to  specifically  instro 
jury  that  the  evidence  was  admissible  oi 
'show  the  relation  of  the  parties,  where  he  re- 
I     no    such     instruction,     and     the 
(J    that,  Jury    could    convict, 

,n   i    be   satisfied   that   he  carnally 
.nix    at    the    time    and    place    charged.— 
State  v.  Gaston  (Iowa)  00  N.  W.  41u. 

[c]  (Iowai    1896.) 

On  trial  tor  robbery,  where  there  was  no  ev- 
idence tending  to  show  that  thi  might 
have  been  larceny,  it  was  not  error  to  fail  to  in- 
struct as  to  such  ofEense.— State  v.  Iteasby  (Iowa) 
69  N.  W.  451. 

[d]  ItVki    1895.)  .    ..  . 
Where  evidence  of  prior  convictio 

defendant  is  admitted  to  discredit  his  testii 

that  it  can  be  con- 
sidered for  no  other  purpose.— Fosdahl  v.  State, 
62  N.  W.  ISO,  89  Wis.  482. 


§   132.   Presumption  of  innocence. 

(Mii-h.:    189«.)  ,  ..        , 

Where  the  court  charges  that  the  jury 
must  he  convinced,  hv  the  evidence,  of 
guilt  beyond  any  reasonable  doubt,  an  omission 
to  charge  as  to  the  presumption  of  mm 
is  not  error,  the  attention  of  the  court  i not .be- 
ing called  to  it.  People  v.  Graney  (l.S!'-i  ■■-  N. 
W  66  91  Mich.  040,  and  Same  v.  Smith  (1892) 
5°'  N  'W  67  92  Mich.  10,  followed.— People  v. 
O'strander,  67  N.  W.  1079. 

s    133.   Defendant's    failure    to    tes- 
tify. 

(Neb'lt  was  "not  error  that  the  court  failed  of 
its  own  motion  to  charge  that  defendant  s  fail- 
ure to  testify  created  no  presumption  agajnst 
him.-Metz  v.  State,  65  N.  W.  190,  46  Neb.  o4i. 

§   134.   As  to  lower  ofEense. 

ral     (Neb.;   lS!ir,.i  . 

On  a  prosecution  for  assault  with  intent 
to  kill,  an  instruction  that  withdraws  from  the 
iurv  the  consideration  of  elements  in  the  case 
tending  to  reduce  the  degree  of _the  crime lis  re- 
versible error.-Dolan  v.  State  (Neb.)  62  N.  W. 

1090. 

44  Neb.  04:i. 

[b]     (Neb.:    ISOo.)  , 

It   was  not   error,  on   a  prosecution   for 
felony,  not  to  define  a  lesser  offense  included  in 
the  crime  charged,  in  the  absence (of la  request 
to  do  so.— Barr  v.  State  (Neb.)  63  N.  W.  8o6. 
40  Neb.  458. 


135. 


Alibi. 


°"l't'  was  "not  error  to  omit  to  instruct  with 
reference  to  an  alibi  where  the  murder  occurred 
al)0ut  s  o'clo.  :..  and  there  was  no  testimony  as  to 
,i,,.  u.  of  defei  iant  lrom  i  :30  to  S:lo 

.-,■..   -  lefendant  could  have  committed 

,i  time.— State  v.  Seymore  (Iowa) 

i .:  N 
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§    136.    Requests  to  charge, 
[n!     (Mien. I    1896.) 

The  court  may  refuse  to  give  instructions 
based  on  the  testimony  oi  certain  witn  isses,  such 
testimony  not  forming  the  sole  basis  on  which 
conviction  can  be  had. — People  v.  Pope  (Mich.) 
60  N.  W.  213. 

[b]  (Mich.;    1896.; 

It  is  sufficient  if  requested  instructions  in 
criminal  cases  are  substantially  given. — People  v. 
Weaver  (Mich.)  66  N.  W.  567. 

[c]  (Neb.:    1.N95.) 

Instructions  given  at  the  request  of 
a  prosecuting  attorney  are  entitled  to  the  same 
weight  as  instructions  given  by  the  court  of  its 
own  motion. — Dixon  v.  State  (Neb.)  64  N.  W. 
901,  46  Neb.  298. 

§    137.   Necessity  for  requests. 

[a J     down:    1S95.) 

Where  no  request  has  been  made  to  have 
an  instruction  correctly  stating  the  law  made 
more  definite,  the  objection  of  indefiniteness 
cannot  be  urged  on  appeal. — State  v.  Jelinek 
(Iowa)  64  N.  W.  259. 

[b]     (Iowa:    1895.) 

If  the  instructions  given  covered  the  de- 
fense, defendant  cannot  complain  of  them,  in 
the  absence  of  a  request  for  more  specific  in- 
structions.— State  v.  Phipps  (Iowa)  64  N.  W. 
410. 

IcJ     (Iowa;    1896.) 

The  judg-ient  will  not  be  reversed  for  fail- 
ure to  give  instructions,  where  no  request  for 
such  instructions  was  made  at  the  time,  unless 
such  failure  deorived  the  defendant  of  a  fair 
trial.— State  t.  Hathaway  (Iowa)  69  N.  W.  449. 

[d]  (Mich.;    1895.1 

Where,  on  a  trial  for  forgery,  defend- 
ant's counsel  did  not  request  the  court  to  de- 
fine "false"  and  "forgery,"  and  to  caution  the 
jury  that  defendant's  failure  to  testify  was  not 
evidence  of  guilt,  defendant  cannot  complain  of 
the  court's  failure  to  do  so. — People  v.  Warner 
(Mich.)  02  N.  W.  -405. 

104  Mich.  337. 

[e]  (Mich.:    1895.) 

The  failure  of  the  court  to  instruct  the 
jury  that  they  may  convict  the  prisoner  of  any 
offense  included  in  the  crime  charged,  when  no 
such  instruction  is  asked  by  counsel,  and  when 
the  evidence  shows  that  the  prisoner  is  either 
guilty  as  charged  or  not  guilty  of  any  crime,  is 
not  error.— People  v.  Ezzo  (Mich.)  62  N.  W.  407. 
104  Mich.  341. 

[fl     (Mich.;    1895.) 

Failure  to  give  specific  instructions  for 
one  who  has  not  asked  them  is  not  error. — Peo- 
ple v.  Willett  (Mich.)  62  N.  W.  1115. 

105  Mich.  110. 
[g]     (Neb.:    1895.) 

A  statement  by  the  court,  in  ruling  on 
evidence,  that  an  instruction  of  a  certain  char- 
acter would  be  given  in  relation  to  such  evi- 
dence, does  not  excuse  a  party  from  requesting 
such  instruction  at  the  proper  time.— Carleton  v. 
State.  61  N.  W.  699.  43  Neb.  373. 
[h]      (Wis.;    1895.) 

Frror  cannot  be  assigned  upon  the  omis- 
sion to  require  the  evidence  of  an  accomplice  to 
be  corroborated,  in  the  absence  of  a  reonest  for 
an  instruction  or  an  exception  to  the  evidence. — 
Porath  v.  State  (Wis.)  63  N.  W.  1061. 
90  Wis.  527. 

§   138.    Repetition. 

[a]   Requested     instructions    already    substan- 
tially given  are  properly  refused. 
—(Iowa:    1895)  State  v.  Cody,  62  N.  W.  702; 
(1891  I  State  v.  Case,  os  x.  w.  4.:!4; 
(Mich.:    1895)    People   v.   Berry,   05  N.   W. 

us:    Same  v.  Cleveland,   id.  216; 
(Neb.;    1896)  Bu  a  v.  State,  00  N.  W.  638, 
47  Nob.  642. 


[b]     (Iowa;    1895.) 

On  a  prosecution  for  unlawfully  selling 
intoxicating  liquors,  an  instruction  as  to  the 
time  within  which  the  sales  charged  must  be 
proven  to  hare  been  made  is  not  erroneous  in 
omitting  to  state  that  they  must  be  proven  be- 
yond a  reasonable  doubt,  where  the  jury  have 
before  been  instructed  to  that  effect. — State  v. 
Hopkins  (Iowa)  62  N.  W.  656. 
[e]     (Iowa:    1895.) 

A  failure  in  giving  specific  instructions  to 
state  that,  before  convicting  defendant,  the  jury 
must  be  satisfied  of  his  guilt  beyond  a  reasonable 
doubt,  is  not  error  when  they  are  so  instructed  in 
the  general  charge.— State  v.  Tippet  (Iowa)  63 
N.  W.  445. 

[d]  (Mich.;    1895.) 

Where  the  jury  were  instructed  that  they 
must  bo  satisfied  beyond  all  reasonable  doubt 
that  defendant  committed  the  offense  charged, 
he  was  not  prejudiced  by  an  omission  to  charge 
that  defendant  is  presumed  to  be  innocent,  the 
court  having  stated  in  the  presence  of  the  jury 
that  nothing  could  be  presumed  against  defend- 
ant—People v.  Parsons,  63  N.  W.  69,  105  Mich. 
177. 

[e]  (Neb.;   1895.) 

Where  a  charge  states  that,  to  warrant 
a  conviction,  the  state  must  make  out  the  whole 
case  beyond  a  reasonable  doubt,  it  is  not  neces- 
sary to  repeat  in  every  instruction  the  degree  of 
proof  required.— Carleton  v.  State  (Neb.)  61  N. 
W.  699,  43  Neb.  373. 
IfJ     (Neb.;    1897.) 

The  trial  court  is  not  obliged  to  repeat  in 
every  instruction  the  degree  of  proof  required, 
when  the  jury  has  been  properly  instructed 
that  the  state  must  make  out  its  whole  case 
beyond  a  reasonable  doubt. — Davis  v.  State 
(Neb.)   70  N.  W.  984. 

[g]      (N.D.:    1896.) 

Plaintiff  in  error  requested  that  a  large 
number  of  instructions  be  given  to  the  jury, 
some  of  them  correctly  stating  the  law  applica- 
ble to  the  case,  and  others  not.  They  were  all 
refused,  but  the  court,  in  its  charge,  had  fully, 
fairly,  and  correctly  covered  every  point  upon 
which  instructions  were  requested.  Held,  no 
error  in  refusing  the  instructions  requested.— 
State  v.  Paneoast  (N.  D.)  67  N.  W.  1052. 
5  N.  I).  510. 
[h]      (Wis.:    1896.) 

On  a  criminal  trial  it  is  error  to  refuse  to 
instruct  that  the  law  presumes  every  man  in- 
nocent, and  a  conviction  cannot  be  had  if  any 
juror  has  a  reasonable  doubt  of  the  defendant's 
guilt,  though  an  instruction  has  been  given  that 
they  could  not  convict  unless  the  evidence  left 
no  reasonable  doubt  of  defendant's  guilt. — 
Franklin  v.  State  (Wis.)  66  N.  W.  107. 

§   139.   Argumentative  instructions. 

[a)  (Mich.;    1896.) 

It  is  the  province  of  the  court,  in  instruct- 
ing as  to  the  defense  of  insanity,  to  define  what 
in  law  constitutes  such  a  degree  of  insanity  as 
excuses  an  act  which,  but  for  the  clouded  fac- 
ulties, would  be  a  crime;  and  an  instruction 
impressing  on  the  jury  the  court's  views  of  the 
case,  and  in  which  argumentative  language  is 
quoted  from  an  opinion  of  the  supreme  court  in 
another  case  on  different  facts,  is  calculated  to 
prejudice  the  jury,  and  is  erroneous. — People  v. 
Holmes  (Mich.)  69  N.  W.  501. 

[b]  (Neb.:    1895.) 

A  fact  that  an  instruction  was  argumen- 
tative, in  that  it  stated  a  reason  for  a  rule  of 
law  given,  is  no  giouad  for  reversing  a  convic- 
tion—Carleton  v.  State,  61  N.  W.  699,  43  Neb. 
373. 

§   140.    Evidence  to  support, 
[a]     (Iowa;    1895.) 

A  request  to  charge  not  applicable  to  the 
testimony  was  properly  denied.— State  v.  Phipps 
(Iowa)  04  N.  W.  410. 
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li. I    (lowai    1600.) 

A  II"' 

urii tPll  n     three 

nt,  thai 
being   li."  statul  I    was   proper,   I 

to  a  I     ■  time, 
State  v.   Wad  lie  (Iowa)  69  N.  W.  279. 

[O]     (Mich.;    1895.) 

It  is  not  error  to  refuse  an  inatruetion 
containing  a  correct  proposition  of  law,  which 
baa  n  case.     People  v.  Consi- 

!     W.  196. 
Mich.  149. 

[d]     (Neb.;    1690.) 

An   instruction   based  on  matters  not   In 
evidence  is  erroneous,     Morearty  v.  State  (Neb.) 
\\.  784,    MS  Neb.  652. 

§   141.    Submission  of  issues. 
i\rl,.:    1895.) 

Where  an  information  contained  ono 
count  for  an  assault  with  intent  to  commit 
mnrder,  and  one  for  an  assault  with  intent  t" 
do  great  bodily  injury,  and  there  was  no  evi- 
dence l"  support  the  first  count,  it  was  revers- 
ible  error  to  submit  to  the  jury  the  question 
of  the  guilt  under  the  first  count,  though  de- 
fendant was  not  convicted  of  such  crime.— 
i,  v.  Stale  r,i  N.  W.  730,  43  Neb,  501. 

§   142.    As  to  arriving  at  verdict. 

(Wis.;    lS!).-..> 

There  is  no  error  in  charging  in  a  crim- 
inal cause:    "It  is  the  duty  of  each  juryman, 
while  the  jury  are  deliberating  U] their  ver- 
dict,  to  give  careful  consideration  to  the  views 
his  fellow   jurymen  may  have  to  pn  sen!    a  10 
the  testimony  in  the  case.     He  should  not  shut 
and  stubbornly  stand  upon  the  posi- 
rst  takes,  regardless  of  what  may  be 
said    bj    the  other  jurymen.     It  should   be   the 
I  j.  ,  I  of  all  of  vou  to  arrive  at  a  common  con- 
clusion    and  to  that  end  you  should  deliberate 
together    with    calmness.      It    is    your   duty    to 
,i  ,,n  a  verdict  if  that  is  possible."— Jack- 
.  State,  04  N.  W.  838,  91  Wis.  253. 

S    143.    As  to  punishment. 

(Neb.:    1895.)  . 

Where  the  jury  were  not  required  to  fix 

punishment,  there  was  no  error  in  refusing 

trnct   as   to  the  statutory    penalty,    or   to 

permit  the  question  of  penalty  to  he  argued.— 

Ford  v.  State,  64  N.  W.  1082,  40  Neb.  390. 

§  144.   On  defendant's  failure  to  testify. 

(Iowa;   1895.) 

On  trial  for  murder,  a  charge  that  the 
jury  must  not  giv«  any  thoughl  to  the  fact 
that  defendant  did  not  testify  in  his  own  lie- 
half  is  not  contiary  to  Code,  §  3030,  providing 
that,  where  def<  ndant  decs  not  elect  to  be  a 
witness,  the  fact  shall  not  have  weight  against 
him.— State  v.  Weems  (Iowa)  05  N.  W.  387. 
Necessity  for  instruction,  see  ante,  §  133. 

§   145.    Singling    out    and    giving    undue 
prominence    to    evidence. 

[a]     (Iowa;    1897.) 

It  is  improper  to  underscore  words  iu  an 
instruction,  as  it  gives  undue  weight  to  them. 
—State  v.  Cater  (Iowa)  09  N.  W.  880. 

[1>]     (Mich.;   1S95.) 

Charges  in  which  the  strong  points  of 
the  evidence  for  the  state  were  brought  out  by 
calling  the  witness  by  name,  while  the  evidence 
for  the  defendant  was  not  so  emphasized,  and 
eertain  testimony  which  tended  to  negative  ma- 
terial statements  of  the  state's  witness  was  not 
ei  en  referred  to,  were  prejudicial  to  the  defend- 
ant.—People  v.  Clarke  (Mich.)  02  N.  W.  1117. 
105  .Mich.  109. 


i    14C.    Citing  supreme   court   decisions. 

(Mich.)    1898.) 

(or  the  com  t  to  cite  de- 

I  laci  d    upon    the  il    the 

statute  by  '  r.  Bow 

!  ii     (Mi,  I,  i  07  .V   W.  319. 

J   147.    Harmless  error. 

[n]     il.iivu:    1890.) 

In  a  prosecution  for  larceny,  the  fact 
that  the  court  does  not  define  grand  and  petit 
larceny  to  the  jury  is  not  prejudicial  error. 
where  the  question  of  the  value  of  il 

i  to  the  jury  by 
.■Hi.]   il  iy  find   its  value  to 

limit  of  petit  larceny. — State  v.  Hall  (Iowa)  66 
N.  W.  726. 
£bj     I  Mich.  |    isi»5.) 

A  conviction  will  not  be  reversed  bei 
the  court  inadvertently  misstates  a  pari  ,.t  the 

ny,  his  statement  being  unchi 
the  time,  and  not  apparently  prejudicial.— Peo- 
ple v.  Caldwell  (Mich.)  Oo  X.  W.  213. 
[O]      (Net,.:     IKir.l 

eution  for  an  assault  and 
battery  must  be  commenced  within  oni 

256),  where  the  c.  i 
fense  to  have  been  committed  within  that  time, 
the  error  of  instructing  the  jury  to  convict     if 
committed  within  18  months  is  harmless, 
v.  Slate.  62  N.  W.  300,  43  Neb. 

[d]  <%<■!>.;    (895.) 

The  repetition  in  instructions  of  the 
proposition  that  defendant's  interest  must  be 
considered  in  determining  his  credibility  was 
not  ground  for  reversal,  in  the  al  sence  of  evi 
dence  thai  defendant  was  harmed  tin  i 
Dixon  v.  Slate.  64  N.  W.  961,  40  Neb. 

[e]  (Neb.;    1890.) 

Where  an  omission  to  instruct  as  to  the 
rules  of  law  governing  the  disposition  of  the 
cause,  as  to  which  the  court  is  boun  0  istruet 
without  request,  was  clearly  not  prejudicial,  it 
was  no  ground  for  reversal. — Pjarrou  v.  State 
(Neb.)  66  N.  W.  422. 
47  Neh.  294. 

If]     (Neh.;    TS!)7.) 

The  court  charged:    "And    if  the  jury   find 
■  he  e^  idence  that  all  the  incrimi 
cunistances    upon     which    the    pros.. 
lies"  Will  as  well  apply  to  some'  other  person  as 
to    the   defendant,   or   if  they    are   reconcilable 
with  any  reasonable  theory  other  than  the 
of  the  defendant,  or  if  they,  together   with   the 
direct  evidence,  do  not  satisfy  the  minds  ,,,    :', 
jury,  beyond  any  reasonable  doubt,  of  the  guilt 
of  the  defendant,  they  should  acquit  him. 
that   the  use  of  the  expression   "incximin 
circumstances,"  if  error,  was  without  prejudice 
to  the  prisoner. — Davis  v.  State  (Neb.)  70  N.  W. 
984. 

[g]     (Neb.;    1S!)7.) 

The  burden  is  upon  the  party  complaining 
of  the  refusal  to  give  an  instruction  not  only  to 
show  that  he  was  probably  prejudice. 1  b] 
refusal  of  the  court,  but  that  the  entire  instruc- 
9  correct,  and  applicable  to  the  facts  in 
evidence.— Davis  v.  State  (Xeb.)  70  N.  W.  984. 

[h]     (S.  D.:    lSitU.t 

A,i  instruction  that  it  is  the  duty  of  the 
jury,  in  determining  the  weight  to  which  the  evi- 
dence is  entitled,  to  take  into  considerate  n  the 
i  of  the  defendant  and  his  co-  I  fendant, 
and  the  natural  interest  and  sympathy  of  his 
relatives    and    friends    who    testified,    whili 

hat  it  was  not  general,  b  i 
cert 'in  witnesses  whose  inter  sts  should  1 

lot    prejudicial.— State    v.    Smith 
(S.  D.)  07  X.  W.  619. 
[I]     (Wis.:   lWi.-.t  . 

Di    endant,  on  trial  under  an  indictment 
for    both    rape    and    fornication,    ha 

ai]   .   ■  .i  ler  the  second  count,  the  court's 
1  to  charge  as  requested  on  the  crime  of 
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rape   becomes    immaterial.  —  Jackson    v.    State 
64  N.  W.  83S,  91  Wis.  253. 

fj]     (Wis.:    1895.) 

The  error,  if  any,  in  charging,  on  the 
trial  of  one  indicted  for  both  rape  and  forni- 
cation, who  has  pleaded  not  guilty,  and  has  de- 
nied the  charges  under  oath,  that,  if  the  jury 
finds  the  accusation  made  by  the  prosecutrix 
"a  pure  fabrication,"  they  ought  "at  least  to 
be  able  to  find  some  motive  for  such  a  wicked 
fabrication,"  is  not  reversible. — Jackson  v.  State 
04  N.  W.  83S,  91  Wis.  253. 

See,  also,   "Homicide,"  §  43. 

§   148.    Construction  as  a  whole. 

£a]     (Iowa;    1895.) 

That  a  portion  of  a  charge  may  be  sub- 
ject to  criticism  does  not  require  a  reversal, 
where  no  harm  could  have  resulted  therefrom, 
in  view  of  the  whole  charge. — State  v.  Kennedy 
(Iowa)  02  N.  W.  673. 
[li]     (Iowa;    1897.) 

Where  the  instructions,  as  a  whole,  are 
correct,  an  objection  to  a  particular  paragraph, 
because  not  in  itself  sufficient,  will  not  lie  con- 
sidered, unless  it  conflicts  with  other  para- 
graphs, or  contains  some  affirmative  error. — State 
v.  Urie  (Iowa)  70  N.  W.  603. 

[c]  (Mich.;    1896.) 

Where  the  charge  is  correct  as  a  whole, 
a  conviction  will  not  be  set  aside  because  por- 
tions of  it,  standing  alone,  might  tend  to  mislead 
the  jury.— People  v.  Ricketts  (Mich.)  66  N.  W. 
483. 

[d]  (Neb.;    1895.) 

Where  the  instructions,  construed  to- 
gether, properly  state  the  law.  they  are  suffi- 
cient.—Debney  v.  State,  64  N.  W.  446,  45  Neb. 
S56. 

§   149.   Cure   of   error  by    other   instruc- 
tions. 

[a]  (Iovra;    1895.) 

Error  in  refusing  an  instruction  is  cured 
by  a  subsequent  instruction  fully  covering  the 
subject  of  the  instruction  refused.— State  v.  La 
Grange  (Iowa)  62  N.  W.  664. 

[b]  (Neb.) 

Error  in  incorrectly  stating  the  law  in  an 
instruction  is  not  cured  by  a  subsequent  instruc- 
tion which  correctly  states  the  law. — (1S95)  Barr 
v.  State,  63  N.  W.  S50.  45  Neb.  458;  (1897) 
Beck  v.  Same,  70  N.  W.  498. 

Ic]     (Neb.;   1897.) 

On  a  prosecution  for  libel,  a  misstatement 
in  the  charge  of  the  averment  of  the  informa- 
tion as  to  the  circulation  of  the  paper  contain- 
ing the  libelous  article  is  not  cured  by  a  correct 
statement  in  regard  thereto  in  another  para- 
graph of  the  charge. — Raker  v.  State  (Neb.)  69 
N.  W.  749. 

[d]     (Neb.;    1S97.) 

An  erroneous  instruction  is  not  cured  by 
the  mere  giving  of  another  on  the  same  sub- 
ject, contradicting  it. — Henry  v.  State  (Neb.)  70 
X.  W.  924. 

§   150.    Objections  and  exceptions. 

[a]  (Iowa:    1895.) 

A  charge  will  not  be  considered  on  ap- 
oeal  when  no  objection  thereto  was  made  below. 
—State  v.  Callahan  (Iowa)  65  N.  W.  150. 

[b]  (Iowa;    1890.) 

An  order  entered  in  a  criminal  case  in  vaca- 
tion, six  months  after  judgment,  reciting  that  the 
record  did  not  show  that  exceptions  had  been  tak- 
en to  the  instructions  given,  and  that  exceptions 
should  therefore  be  entered  as  of  the  date  of  the 
instructions,  is  unauthorized,  and  of  no  effect. — 
State  v.  Hathaway  (Iowa)  69  N.  W.  449. 
[cj     (Iowa;    189(i.) 

A  judgment  will  not  be  reversed  for  error 
in  instructio  is.  if  objection  was  not  made  and 

iption  taken  at  the  time. — State  v.  Hatha- 
way (Iowa)  69  N.  W.  449. 


[d]     (Neb.;    IS9G.) 

Instructions  will   not  be   reviewed   unless 
the   record  shows  they  were  excepted   to   when 
given.— Bush  v.  State  (Neb.)  06  N.  W.  638. 
47  Neb.  642. 


2.  PROVINCE  OP  COURT  AND  JURY. 

§151.    Particular    instructions    invading 
province  of  jury, 
[a]     (Iowa;    189(5.) 

In  a  prosecution  for  selling  liquor  to  minors 
in  violation  of  law  witnesses  testified  that  they 
saw  minors  purchase  liquors  in  defendant's  sa- 
loon, and  some  ol  them  stated  that  they  did  not 
know  the  ages  of  such  persons,  but  believed 
from  their  appearance  they  were  minors.  Hrltl, 
that  it  was  not  error  to  refuse  to  instruct  the 
jury  that  the  testimony  as  to  the  belief  of  such 
witnesses  should  be  disregarded. — State  v. Bern- 
stein (Iowa)  68  N.  W.  442. 
[bj     (Iowa:    1897.) 

An  instruction  that  if  defendant  took  hold 
of  the  prosecutrix,  and  tore  open  her  coat,  and 
seized  her  arm,  with  intent  to  have  carnal  in- 
tercourse against  her  will,  and  with  the  intent 
of  accomplishing  his  object  at  all  events,  with- 
out regard  to  any  resistance  she  would  make, 
lie  was  guilty  of  an  assault  with  intent  to  com- 
mit rape,  does  not  invade  the  province  of  the 
jury— State  v.  Urie  (Iowa)  70  N.  W.  603. 

§   152.    Expression    of    opinion. 
(Neb.;   1890.) 

An  instruction  intimating  an  opinion  of 
the  effect  of  the  evidence  or  of  the  inferences 
deducible  therefrom  is  erroneous. — Williams  v. 
State,  65  N.  W.  783,  46  Neb.  704. 

§   153.    Directing  verdict. 
(Midi.:    1890.) 

Where,  in  the  trial  of  a  criminal  case, 
the  facts  are  undisputed,  and  are  sufficient  in 
law  to  constitute  the  crime  charged,  it  is  the 
dutv  of  the  court  to  direct  a  verdict  of  guilty. 
—People  v.  Elmer  (Mich.)  07  N.  W.  550. 

§   154.    Credibility  of  witnesses, 
[a]     (Mich.;    1895.) 

It  is  error  to  give  an  instruction  dis- 
crediting and  casting  suspicion  on  the  evidence 
of  medical  experts. — People  v.  Seaman  (Mich.) 
65  N.  W.  203. 

[bj     (Neb.;    1895.) 

The  credibility  of  a  state's  witness  whose 
testimony  on  the  preliminary  examination  con- 
flicted with  that  given  on  the  trial  was  for  the 
jury.— Dixon  v.  State,  64  N.  W.  961,  46  Neb. 
298. 

[cl     (Neb.:    1890.) 

It  is  error  for  the  court  to  single  out  a  wit- 
ness for  the  defense  by  name,  and  apply  to 
his  testimony  the  rule.  "Palsus  in  uno.  falsus  in 
omnibus." — Argabright  v.  State  (Neb.)  69  N. 
W.   102. 

§   155.    Credibility  of  accused, 
[a]     (Iowa;    1895.) 

An  instruction  that  the  jury  are  not  re- 
quired to  receive  blindly  the  testimony  of  ac- 
cused as  true,  but  are  to  consider  whether  it 
is  true,  and  are  not  obliged  to  believe  it  any 
further  than  it  might  be  corroborated  by  oth- 
er credible  evidence,  is  not  objectionable  as 
singling  out  defendant  as  a  mark  for  suspicion. 
—State  v.  Mecum  (Iowa)  64  N.  W.  280. 
£b]     (Iowa:    1895.) 

An  instruction  that  the  jury  were  not 
required  +0  receive  blindly  the  testimony  of  ac- 
cused as  true,  but  wire  to  consider  whether  it 
was  true  and  made  in  good  faith,  or  only  for 
the  purpose  of  avoiding  conviction,  and  that 
they  wire  not  obliged  to  believe  it  any  further 
than  it  might  be  corroborated  by  other 
ible   evidence,    is   not   objectionable    as    sin 
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out   '1 

ami.  oi     i  iplies  i"  defendant  al< 

State  v    Vii     in     I  i  N.  w.  -so. 

'    156.    Assumption  of  facts. 
I  ii  I      (Mloh.|     18841.) 

i  m  trial  for  keeping  a  saloon  open  on 
s lay,  an  insl  ruction   i  b  i  differ- 

i  aether  the  defendant  Bold  any  liquoi  oi 
not,   thai    In'  had   not   the  right    to  let    i 

into  the  sal i.  is  not  open  to  object) in  the 

ground  thai  it  assumes  thai  defendant  let  per- 

niii  his  saloon.— People  v.  Bowkus  (Mich.) 
07    N.    W.   319. 

[bj      (Neb.l     1890.) 

An  instruction  assuming  as  proved  mat- 
ins not  in  evidence  is  erroneous.— Williams  v. 
Suite    (Neb.)  65  N.  W.  7S3,  40  Neb.  704. 

[c]     l\cl>.:    IS!)T.) 

An  instruction  reciting  that  the  defend- 
ant is  charged   with   keeping  "vinous   liquors, 

isting  of"  certain  named  liquoi 
without  license,  does  not  assume  that  such  liq- 
uors were  in  fact  vinous. — liaus  v.  State  (Neb.) 
69  N.  W.  838. 

I<1|      (Win.;     18!>7.) 

A  charge  that  the  "state  had  sought  to 
prove  defendant's  guilt  by  »  »  *  admis- 
sions, and  by  showing  that  he  was  seen,  after 
the  burglary,  carrying  something  under  his 
coat,"  is  not  open  to  the  objection  thai  it  Btates 
that  defendant  was  so  seen,  and  takes  the 
question  from  the  jury. — Connors  v.  State 
(Wis.)  60  X.  W.  081. 

§   157.    Jurors  as  judges  of  degree  of  of- 
fense. 
(Mich..;    1895.) 

It  is  not  error  to  instruct  that  defendant, 
if  guilty  at  all.  is  guilty  of  murder  in  the  first 
degree,  when  there  is  no  evidence  on   which  a 

lower   degr f    crime    can    rest.  —  People    v. 

Repke,  ill  X.  \\\  861,  103  Mich.  459;    Same  v. 
Fuhrman,  61  N.  W.  865,  103  Mich.  593. 


3.  STATEMENT  OF  RULES  OP  EVI- 
DENCE. 

§   158.   In  general, 
[a]     (Iowa;    185)0.) 

A  charge  that  defendant  cannot  be  convicted 
unless  the  state  has  overcome  the  presumption  of 
innocence,  and  has  made  out  every  material  alle- 
gation  of  the  indictment  beyond  all  reasonable 
doubt,  and  that  satisfactory  proof  is  required, 
and  that  no  mere  preponderance  of  testimony 
will  be  sufficient  to  warrant  a  conviction,  unless 
so  strong  as  to  remove  all  reasonable  doubt  of 
guilt,  is  not  objectionable,  as  authorizing  a  eon- 
\  i'  tion  on  a  "mere  weight  or  preponderance"  of 
evidence. — State  v.  Brown  (Iowa)  69  X.  W.  -77. 
[til     (Neb.;    )S<)7.) 

It  is  not  prejudicial  error  for  a  court,  in  its 
charge,  to  say  to  the  jury  that  the  evidence  be- 
fore them  is  both  direct  and  circumstantial. — 
Davis  v.  Stale  (Neb.)  70  X.  W.  9S4. 

§   159.    Presumption  of  innocence. 

[a]  (Iowa;    1890.) 

Where  defendant  testified  in  his  own  be- 
half, and  the  court  charged  the  jury  that  they 
might  consider  his  interest  in  the  ease,  ami 
consider  the  evidence  of  his  bad  character, 
such  instruction,  joined  with  the  statement  that 
defendant  should  be  presumed  to  be  in 
is  proper.  State  v.  Harris  (Iowa)  66  X.  W. 
72S. 

[b]  (Midi.;    18!>5.) 

Charges   that   "the   law   presumes   every 
man    innocent   of   the   crime   char-  .1.     *     *    * 
and  this  presumption  abides  with  him  through- 
out the  entire  trial,  and  -!;  uld  !"■  borne  i:    i 
at  each  succei  sive  sup  in  your  delib  rations  as 


llct,"   ami  that   the  burden   of 

on  tin-  prosecution  to  prove  tin-  guilt  of 
■  "beyond  a  reasonable  doubt,"  were 
sufficiently  specific  as  to  the  presumpl 

fendant's  ii eence.— People  v.   Wilk-tt  (Mich.) 

62  X.  W.  in... 

In..    Meli.   110. 
Ic]     (Mich.;    IS!).-..  > 

It    i  judicial    error    to   In 

i liai    the  pn  i    of   innocence  sun 

defendant    until   removed   by  evidenc     | 
i  a  reasonable  doubt  his  guilt  of  >  b 
charged  in  the  Information,  or  "any  i 
offense.'     People  v.  Kesu  (.Mich.)  65  N.  \\ .  BO. 

[tlj     jWll.i    I89B.) 

It  is  error  to  refuse  to  Instruct 

■ id   to   be  i'ni nt  unt 

guilt  is  i  roven  beyond  a  reasonable  .1 , 
dahl  v.  State,  62  X.  \V.  185,  89  Wis.  ^J 
Xe  essity  of  charge  on,  see  ante,  §8  132-  135. 

§   160.    Presumption  from   unlawful  act. 

[al     (Minn. i    1895.) 

The  law  presumes  a  criminal  intent  fr-.m 
the   inti  m   of  an   act   in 

unlawful.    State  v.   Kortgaard   (Minn.)    61    N. 
W.  51. 

02  Minn.  7. 

[b]     (Neb.;    1895.) 

In    a    i  i  !<>n   for  assault  with    i 

to  murder,  it  is  not  error  to  instruct    that    de- 
fendant is  pi  itended  the 
uril   ami   pro  '    his 
Krchnavy  v.  State,  61  X.  W.  628,  43  Neb.  S.r, '. 

§   161.    Reasonable  doubt. 

[a]  (Iowai    1895.) 

An  instruction   that  a  reasonable  doubl 
is  such  a  doubt  as  naturally  arisi  r  con 

sidering  all  the  evidence  introduced,   whi 

d  in  the  light  of  all  the  facts  and  circum- 
stances   surrounding    the    same,    was    not    ei 
roneous,  in  that  it  permitted  the  jury  to  consid- 
er all   the  facts,   whether  in  evidence  or   not. — 
State  v.  Case  (Iowa)  65  N.  W.  149. 

[b]  (Iowa:    1895.) 

The  addition  to  an  instruction  that,  "to 
warrant  a  conviction,  defendant  must  be  proven 
guilty  so  clearly  anil   conclusively  that  there   is 
no  reasonable  theory  on  which  he  can  be 
cent,   when  all   the  evidence  is  considered    t' 
gether,"   of  the  remark,   "and  if  there  is  any 
one  material    fact,  which  is  proved  to  the  satis- 
faction of  the  jury,  by  a  preponderance  of  the 
evidence,  which  is  inconsistent  with  the  guilt  of 
the  defendant,  this  is  sufficient  to  raise  a  rea- 
sonable doubt."  is  misleading. — State  v.  Jud 
(Iowa)  65  N.  W.  157. 

[c]  (Mich.:     (SOT.) 

An  instruction  that,  if  certain  testimony  lie 
true,  defendant  "is  not  guilty,  and  you  should 
say  so;  or,  if  you  have  a  reasonable  doubt  about 
it,"  you  should  say  so," — is  equivalent  to  a 
merit  that,  if  the  jury  have  a  reasonable  doubt. 
tliev  should  acquit. — People  v.  Pichette  (Mich.) 
69  N.  W.  739. 

[d]  (Nel>.;   1890.) 

In  a  criminal  ease  it  is  not  erroneous  to  di- 
rect the  jury  thai  iis  oath  imposes  upon  it  no 
obligation  pi  doubt  where  no  doubt  would 
existed  if  no  oath  had  been  administered.  Spies 
v.  People  (1887)  12  X.  E.  865,  17  X.  E.  SOS.  and 
122  111.  1,  followed.— Barney  v.  State,  6S  X.  W. 
636. 

[e]  (Neb.;    1897.) 

It  is  no  error  to  charge  the  jury   that   its 
oath   imposes  no  obligation  to  doubt  where,   in 

the    ai'-iee    of    tl ath,    there    would    b 

doubt.— Fanton  v.  State  (Neb.)  69  N.  W.  'Jo.\. 

§   162.   Definition. 

[a]     (Iowa:    1890.) 

I ; i  —  t  r       ions    to    the    jury    that    if.    after 
hearing    all    the     ■  ■'■  ■ 

lit    to   a   belief   in   the   defendant's  guilt, 
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they  may  be  said  to  have  no  reasonable  doubt, 
and  should  convict,  but  if,  after  weighing  all 
the  evidence,  their  minds  should  be  in  a  condition 
of  uncertai  ity,  l  hi  y  might  be  said  to  have  reason- 
able doulit.  in  which  case  their  verdict  should 
be  "Not  guilty,"  and  that  a  reasonable  doubt 
is  one  that  arises  reasonably  from  the  evi- 
.  was  not  prejudicial  to  defendant. — State 
v.  Harris  (Iowa)  60  N.  W.  72S. 

lb]     (Mich.;    1895.) 

An  instruction  which  defines  proof  be- 
yond a  reasonable  doubt  to  be  "such  proof  as 
satisfies  the  judgment  and  conscience  of  the 
jury,  as  reasonable  men  applying  their  reason 
to  the  evidence  before  them,  that  the  crime 
charged  has  been  committed  by  the  defendant, 
and  so  satisfies  them  as  to  leave  no  other  rea- 
sonable conclusion  possible."  is  correct. — People 
v.  Ezzo  (Mich.)  G2  N.  W.  407. 
104  Mich.  341. 

[c]  (Neb.:   1894.) 

An  instruction  that  "a  doubt,  to  justify 
an  acquittal,  must  be  reasonable,  and  it  must 
arise  from  a  candid  and  impartial  investigation 
of  all  the  evidenee  in  the  case;  and  unless  it  is 
such  that,  were  the  same  kind  of  doubt  inter- 
posed  in  the  graver  transactions  of  life,  it 
would  cause  a  reasonable  and  prudent  man  to 
ite  and  pause,  it  is  insufficient  to  author- 
ize a  verdict  of  not  guilty."  held  correct. — Wil- 
lis v.  State,  61  N.  W.  254,  43  Neb.  102. 

[d]  (Neb.;   1894.) 

An  instruction  that:  "A  doubt  produced 
by  undue  sensibility  in  the  mind  of  any  juror 
in  view  of  the  consequences  of  his  verdict  is 
not  a  reasonable  doubt.  *  *  *  You  are  not  at 
liberty  to  disbelieve  as  jurors  if,  from  the  evi- 
dence, you  believe  as  men;  your  oath  imposes 
on  you  no  obligation  to  doubt  where  no  doubt 
would  exist  if  no  oath  had  been  administered. 
*  *  *  If.  after  an  impartial  consideration  of 
all  the  evidence,  you  feel  an  abiding  conviction 
of  the  guilt  of  defendant,  and  are  satisfied  to 
a  moral  certainty  of  the  truth  of  the  charge 
made  against  him,  then  you  are  satisfied  be- 
yond a  reasonable  doubt," — held  proper. — Willis 
v.  State,  61  N.  W.  254,  43  Neb.  102. 

[e]  (Neb.;    1895.) 

An  instruction  is  not  erroneous  because 
it  states,  after  defining  a  "reasonable  doubt," 
and  calling  attention  to  what  proof  will  over- 
come such  doubt,  that  "this  is  proof  beyond  a 
reasonable  doubt,  because,  if  the  law,  which 
mostly  depends  on  considerations  of  a  moral 
nature,  should  go  further  than  this,  and  require 
absolute  certainty,  it  would  defeat  criminal 
prosecutions  altogether."  —  Carleton  v.  State 
61  N.  W.  699,  43  Neb.  373. 

[f]  (Neb.;   1890.) 

It  is  proper  to  instruct  that  "the  proof 
is  deemed  to  be  beyond  a  reasonable  doubt  when 
the  evidence  is  sufficient  to  impress  the  judg- 
ment and  understanding  of"  ordinarily  prudent 
men  "with  a  conviction  upon  which  they  would 
act  in  their  own  most  important  affairs  or  con- 
cerns  of  life."— Lawhead  v.  State  (Neb.)  65  N. 
W.  779,  40  Neb.  607. 

[R]      (S.  D.;    1895.) 

It  was  not  material  error  to  charge,  on  a 
prosecution  for  embezzlement,  as  to  "reasonable 
doubt,"  that  "the  reasonable  doubt  which  enti- 
tles an  accused  to  an  acquittal  is  a  doubt  of 
guilt  reasonably  arising  from  all  the  evidence  in 
tin  case.  The  proof  is  deemed  to  be  beyond 
nable  doubt  when  the  evidence  is  sufficient 
to  impress  the  judgment  of  ordinarily  prudent 
men  with  a  conviction,  on  which  they  "would  act 
without  hesitation  in  their  own  most  important 
concerns  or  affairs  of  life.  In  other  words,  in 
a  legal  sense,  a  reasonable  doubt  is  a  doubt 
which  has  some  reason  for  its  basis.  It  does 
not  mean  a  doubt  from  mere  caprice  or  ground- 
les  conjecture.  A  reasonable  doubt  is  such  a 
doubt  as  the  jury  are  able  to  give  a  reason  for." 
-Slate  v.  Serenson  (S.  D.)  64  N.  W.  130. 


Ih]     (Wis.;    1896.) 

An  instruction  that  a  reasonable  doubt 
exists  when  the  judgment  and  conscience  are 
not  convinced  of  accused's  guilt  to  an  extent 
such  as  would  lead  a  careful  and  prudent  man 
to  act  affirmatively  in  "important"  matters  of 
his  own  is  erroneous. — Emery  v.  State  (Wis.) 
65  N    W.  S48. 

92  Wis.  146. 
[1J     (Wis.;    1806.) 

An  instruction  that  a  reasonable  doubt  is  a 
doubt  reasonably  arising  on  all  the  evidence, 
and  that  proof  is  said  to  be  beyond  a  reasonable 
doubt  when  the  evidence  is  sufficient  to  impress 
the  judgment  of  ordinarily  prudent  men  "with 
a  conviction"  on  which  they  would  act  "without 
hesitation"  in  their  own  "most  important"  con- 
cerns and  affairs  of  life,  is  not  erroneous. — 
Frank  v.  State  (Wis.)  6S  N.  W.  657. 

§   163.    Circumstantial   evidence. 
[a]      (Icma:    1895.) 

It  was  not  error  to  refuse  to  charge  that, 
before  the  defendant  could  be  convicted  on  cir- 
cumstantial evidence,  the  circumstances  should 
all  concur  to  show  that  he  committed  the  crime, 
and  must  all  be  inconsistent  with  any  other  ra- 
tional conclusion,  where  the  court,  after  charging 
as  to  the  weight  and  convincing  power  of  cir- 
cumstantial evidence,  and  the  reasonable  infer- 
ences to  be  drawn  therefrom,  added  that  "if.  in 
connection  with  the  positive  evidence  before  you, 
you  have  no  reasonable  doubt  as  to  defendant's 
guilt,  you  should  convict  him.  but,  if  you  then  en- 
tertain such  doubt,  vou  should  acquit  him." 
—State  v.  Seymore  (Iowa)  63  N.  W.  661. 
lb]     (lovra:    1S95.) 

On  a  prosecution  for  adultery,  the  jury  are 
sufficiently  warned  against  being  misled  by  a 
train  of  circumstantial  evidence  when  the  court 
charges  that  the  circumstances  offered  by  the 
state  must  be  such  as  necessarily  lead  the  mind 
of  a  reasonable,  just,  and  prudent  man  to  the 
conclusion  of  guilt,  and  that  they  must  exclude 
all  reasonable  doubt,  and  he  further  narrates 
the  facts  relied  on  by  the  state,  which  facts, 
if  true,  could  leave  no  reasonable  doubt  of 
guilt,  and  then  leaves  to  the  jury  the  ques- 
tion of  fact— State  v.  Hart  (Iowa)  64  N.  W. 
278. 

[c]  (Mich.;    1895.) 

A  charge  in  a  criminal  case,  in  which 
the  evidence  was  wholly  circumstantial,  that 
the  jury  should  acquit  "if  a  single  circumstance 
proven  is  inconsistent  with  the  guilt  of  the  ac- 
cused," was  properly  refused. — People  v.  Willett 
(Mich.l  62  X.  W.  1115. 
105  .Mich.  110. 

[d]  (Neb.;    1897.) 

An  instruction  defining  both  direct  and 
circumstantial  evidence,  and  stating  that  the 
circumstantial  evidence  which  had  been  re- 
ceived was  competent,  and  that  "if  it  is  of 
such  a  character  as  to  exclude  every  reasona- 
ble supposition,  other  than  that  of  defendant's 
guilt,  then  and  in  that  event  it  should  be 
given  the  same  weight  as  direct  evidence,"  was 
not  an  unconditional  direction  to  the  jury  to 
give  the  same  weight  to  circumstantial  evi- 
dence as  to  direct  evidence. — Davis  v.  State 
(Neb.)  70  N.  W.  984. 

§   164.    Alibi. 

[a]     (Mich.;    1895.) 

On  the  question  of  alibi,  it  is  proper  to 
instruct  that  if.  "in  view  of  the  evidence,  the 
jury  have  any  reasonable  doubt  as  to  whether 
defendant  was  at  some  other  place  at  the  time 
the  crime  was  committed,  they  should  give  the 
defendant  the  benefit  of  anv  doubt,"  and  ac- 
quit him.— People  v.  Resh  (Mich.)  65  N.  W.  99. 

lb]      (Mich.;    1897.) 

A  .statement  that  if  the  jury  are  "satisfied, 
beyond  a  reasonable  doubt."  that  defendant  was 
at  another  place  before  and  during  the  fire,  it 
should  acquit,  is  not  ground  for  complaint,  where 
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the  court  In  i  it  should 
acquit  if  it  h:  inable  doubt  us  to 
a  bet  her  defi  lci  dur- 
ing n  People  v.  P  lich.)  69  N. 
w 

|<|      I  %.)».;     IS1MI.I 

1 1  is  error  to  ed  is 

ed  to  prove  an  alilji;    it  being 

i!  if  the  jury,   I  rom  a 
if  all  the  evident  e 

■onable  < I < > n I •  t  of  his  presence  "t  ti >i 

of  the  crime,  \ 

failure  of  proof  on  the  part  of  th  >r  from 

evidence  submit  I.— Ca  ley    v. 

State  (Neb.)  68  N.  W.  643. 

[dl      (!Si-l>.;     1897.) 

error  for  the  court  to  advise  the  jury 
bi  is  one  "easily  f :i  1  ni - 
that  it  has  oi  ■      ions !':    been 
I 
is  a  spurious  defense  is   rerj 
hi  cases  of  importance."    Henry  v.  State  (Neb.) 
,-n  N.  \V.  924. 

Necessity  of  Instruction,  see  ante,  §  135. 

§    165.    Confessions. 
(Mien.  |    181)5.) 

It    appeared    that   defendant,    who   bore 
an    assumed    name    when    arrested,    confessed 
when  tin.  sheriff  confronted  him  with  his  true 
and   a  terwards  tola  the  sheriff  that   he 
I    plead    guilty,    and    that   the   sheriff   re- 
plied that  in  that  case  he  would  speak  to  the 
ludge  and  get  defendant  off  as  eas3  as  possible. 
//>/','.   that  a   charge   that  confessions   must   be 
voluntarily,  and  that  if  defendant  made 
under  undue  influence  they  could  not  be 
i  id,    was    sufficiently    favorable    to    de- 
fendant—People v.   Warner  (Mich.)  ti'_'   N.   \V. 
405. 

5   166.    Credibility  of  witness. 
Ca]     (Iowa;    1S94.) 

In  a  murder  case,  where  there  is  evi- 
dence that  deceased,  whose  dying  declarations 
were  introduced  by  the  state,  was  an  habitual 
drunkard,  and  it  appears  that  he  received  the 
injuries  of  which  he  died  while  intoxicated,  and 
while  he  and  defendant  were  alone,  it  is  error 
to  charge  that,  if  a  witness  gives  evidence  of 
an  event  which  occurred  while  he  was  intoxi- 
cated, such  intoxication  should  be  considi 
a  circumstance  "not  affecting  his  credibility, 
but  the  probability  of  his  correctly  remembering 
what  transpired."— State  v.  Nolan  (Iowa)  01  N. 
W.  181. 

92  Iowa,  491. 
lb]     (Mich.;    1805.) 

The  jury,  as  a  matter  of  law,  are  not 
bound  tn  take  the  testimony  of  an  accomplice 
as  true,  when  corroborated.— People  v.  Shaver 
(Mich.)  05  N.  W.  538. 

§   167.    Credibility  of  defendant's  state- 
ment or  testimony, 
[a]     (Iowa;    IS95.) 

An  instruction  that  defendant  was  a  com- 
petent witness  in  his  own  behalf,  and  that  his 
testimony  should  be  weighed  by  the  rules  given 
by  the  court  for  weighing  testimony,  was  prop- 
er.—State  v.  Case  (Iowa)  05  N.  W.  149. 

£b]     (Mich.:    1805.) 

It  is  not  error  to  instruct  that  the  jury, 
in  determining  the  weight  to  be  given  to  de- 
fendant's testimony,  may  consider  his  relation 
to  the  offense  charged.— People  v.  Resh  (Mich.) 
65  N.  W.  99. 

Ic]     (Neb.;   1895.) 

It  is  not  error,  in  a  trial  for  murder,  to 
instruct  that  the  jury   may   take   into   consid- 
eration  the  interest  of  defendant   in    weighing 
his  evidence.— Housh  v.  State  (Neb.)  01  N.   YV 
571,  43  Neb.  163. 

[d]     (Neb.;    1895.) 

It  is  not  error  to  charge  the  jury  that, 
in  weighing  defendant's  testimony,  they  should 


fully  and  fairly  consider  whether  it  is  tre 
In     g'.o.l     faith;     the    I.  ■•. 

"mode  hi  good  faith"  being  iu  men  cane  synony- 
mous,  an.!    not   implying    that   the    testimony 
ted,   though  true,   if  i.,, 

v.  Stat.-  (Neb.)  t'.l  N.  W. 
i::  Neb.  ."73. 

§    168.    Character  of  defendant. 
Illinii.;     1800.) 

A    charge   as    follows:     "That    \o\: 
of  good  •  haracter]  is  a   legitin  i    for 

you  to  take  into  consideral  ion, 

is  been  ai  i  nail     con 
i    beyond   a   n 
the  prohibited  act  was  committi 
difference   what  the  character  of   the   man    is. 
It  is  not  the  BUbject  of  your  investigation 

■'mil  leave  your  minds  in  such 

i   that  you  cannot  say  that  j  ou  are 
Sed  bi  i Me  doubt,  i  nd  if  you  find 

that  the  defendant  has  borne  hitherto  an  un- 
blemished character,  such  a  character  as  ■■ 
the  act  inconsistent  with  his  history  and  stand- 
ing, that  circumstance  Bhould  turn  the  scale  in 
his  favor.     At  such  a  time  the  infl 
good  character  ought  to  weigh  very  strongly  in 
behalf  of  a  person  accused," — is  en 
ting  such  evidence  to  he  cons. 
v.  here  r  evidence  lei  in  the 

minds  of  the  jury  as  to  defendant's  guilt.— State 
v.  Holmes  (Minn.)  OS  N.  W.  11. 


XVI.    DELIBERATIONS  OF  JURY. 

Instructions  as  to  arriving  at  verdict,  see  ante. 
§  142. 

§   169.    What  is  before  the  jury  for  con- 
sideration. 

[a]  (Iowa;   1895.) 

The  jury  may  properly  consider  the  con- 
duct of  defendant  in  court  during  the  trial. — 
State  v.  Hutchison  (Iowa)  64  N.  W.  610. 

[b]  (Iowa;    1895.) 

The  fart  that,  in  deliberating  on  their 
verdict  on  a  trial  for  larceny,  some  of  the  ju- 
rors stated  that  defendant  had  committed  lar- 
ceny before,  is  not  ground  for  a  new  trial. 
where  it  was  not  shown  that  said  statements 
had  anv  influence  on  the  verdict. — State  v.  Cross 
(Iowa)  64  X.  W.  614. 

[c]  (Iowa;    1S9G.) 

On  a  trial  for  rape  the  jury  may  consid- 
er the  mental  capacity  of  prosecutrix,  her 
and  her  demeanor,  as  exhibited  during  the  trial. 
-State  v.  Philpot  (Iowa)  66  N.  W.  7.°,0. 

[d]  (Iowa:    1890.) 

In  a  prosecution  for  the  illegal  sale  of  lie- 
nor, the  fact  that  one  juror,  while  the  jury  were 
in  deliberation,  stated  to  two  others  that  he 
knew  that  defendant  Lad  sold  liquor,  as  he  had 
purchased  it,  is  not  ground   for  the   reversal  of 

a    iviction,   where  the   jurors   who   heard   the 

statement  testified  that  they  did  not  consider  it 
in  arriving  at  the  verdict.  —  State  v.  Wright 
(Iowa)  08  X.  W.  440. 

§   170.    Manner  of  arriving  at  verdict. 
(Iowa;    1895.) 

Misconduct  of  the  jury  cannot  be  shown 
by  affidavits  alleging  that  the  jurors  did  not  con- 
sider expert  testimony,  and  that  a  juror  said 
that,  if  a  verdict  of  guilty  was  brought  in,  the 
court  would  set  it  aside  if  it  was  not  right,  and 
that  another  juror  relied  upon  the  judgment  of 
others  in  agreeing  upon  the  verdict. — State  v. 
Lauderbeck  (Iowa)  65  X.  W.  158. 

§   171.    Coercing  agreement. 
(Wis.;   1895.) 

r  a  jury  had  failed  to  agree,  the 
court  informed  them  thai  the:  ihou  '  i  \  on 
together,   and  arrive  at  some  kind  of  a  verdict, 
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and.  if  they  wante.1  no  instructions  on  the 
law,  to  continue  to  deliberate  till  they  agreed  on 
a  verdict.  Held  not  improper  as  being  a  threat 
to  keep  the  jury  until  thi  j  agreed,  or  as  express- 
ing a  wrong  opinion  on  the  law  or  the  facts, 
or  as  expressing  an  opinion  on  a  fact  which  was 
wholly  for  the  jury.— Odette  v.  State  (Wis.)  62 
N.  W.  1054 

90  Wis.  258. 


XVII.    CUSTODY  AND  CONDUCT  OF 
JURY. 

How  misconduct  shown   of  record,  see  post,   § 

20S. 

s   172.    Officer  in  charge. 

[a]  (Mich.;   1S95.)  . 
It  is  within  the  discretion  of  the  trial 

court  to  direct  the  jury  to  remain  in  the  custody 
of  tie  officer  during  the  trial.— People  v.  Consi- 
dine  (Mich.)  63  X.  W.  196. 
105  Mich.  149. 

[b]  (Mich.:    1806.) 

The  fact  that  one  of  the  officers  in  charge 
of  the  jury  was  a  witness  in  the  case  did  not 
necessarily  affect  defendant's  right  to  a  new 
trial.— People  v.  Beverly  (Mich.)  66  N.  W.  379. 

[c]  (Mich.;    18D6.) 

During  the  trial  the  jurors,  when  on  the 
streets,  were  attended  by  a  sworn  officer,  and 
an  officer  not  sworn;  and  such  officers  com- 
municated with  them,  to  the  extent  of  saying 
"Good  morning."  and  supplying  their  wants. 
Tl'ld  not  to  entitle  defendant  to  a  new  trial. — 
People  v.  Beverly  (Mich.)  66  N.  W.  379. 

§   173.    Separation  of  jury. 

[a]  (Iowa;    1S9G.) 

Under  Code,  §  4434.  providing  that  the 
jurors  may,  before  the  final  submission  of  the 
,  separate,  except  where  one  of  the  par- 
ties objects,  it  is  error  to  permit  a  jury  to  sep- 
arate against  defendant's  objection. — State  v. 
Garrity  (Iowa)  67  N.  W.  92. 

[b]  (Iowa;   ISOU.t 

Under  Code,  §  4442,  requiring  the  jury  in  a 
criminal  case  to  be  kept  together  after  a  cause 
has  been  submitted  for  deliberation,  the  fact 
that  they  were  not  kept  together  is  not  ground 
for  a  new  trial,  if  defendant  was  not  injured 
thereby.— State  v.  Wright  (Iowa)  68  X.  W.  440. 

[c]  (S.  D.;    1893.) 

Where  the  jury  in  a  criminal  case,  after 
retiring,  were  taken  into  the  courthouse  yard, 
Ip.v  reason  of  a  fire  in  the  courthouse,  and  there 
mingled  with  the  crowd  for  about  five  minutes, 
a  new  trial  should  be  granted. — State  v.  Church 
(S.  D.)  64  N.  W.  152. 

ft  174.   Misconduct, 
[a]     (Iowa:    IS9C.) 

A  conviction  cannot  stand  where  the  jury 
sent  one  of  its  members  to  ask  the  bailiff  how 
long  they  would  have  to  stay  out  if  they  did  not 
agree  on  a  verdict,  and  the  bailiff  told  the  jurors 
that  the  judge  said  they  would  have  to  stay  un- 
til Monday  morning  unless  they  agreed  sooner: 
Code.  §  4442,  providing  that  the  bailiff  shall  not 
speak  to  the  jury,  unless  to  ask  if  they  have 
agreed  on  their  verdict. — State  v.  La  Grange 
(lowai  68  N.  W.  557. 

[bj     (Iowa;    ISSHf.) 

Statement  of  jurors  that  they  were  influ- 
enced by  what  the  baili  E  said,  in  agreeing  on  a 
verdict,  cannot  be  given  any  weight. — State  v. 
La  Grange  (Iowa)  08  X.  W.  557. 

$   175.    Reading;  newspaper. 

(Iowa;    1S94.I 

Under  Code  §  4 ir>3.  providing  that  the 
jury  may  take  with  them  notes  of  the  testimony 
taken  by  themselves,  but  none  taken  by  any 
other   person,   the   taking   into   the   jury   room, 


and  the  perusal  by  members  of  the  jury,  of 
newspapers  containing  reports  of  the  evidence 
and  the  arguments  of  counsel,  and  praising  the 
arguments  for  the  state,  and  criticising,  in  gen 
oral,  the  failure  of  courts  to  bring  criminals  to 
justice,  is  ground  for  reversal. — State  t.  Wal- 
ton (Iowa)  61  X.  W.  179. 
92  Iowa,  455. 

§   176.    Use  of  liquor. 

(Neb.;    189.'..) 

A  verdict  will  not  be  set  aside  because  a 
juror  had  liquor  in  his  possession  before  the 
jury  were  sworn;  it  not  being  shown  that  he 
was  intoxicated,  or  partook  of  the  liquor,  after 
being  accepted  as  a  juror. — Carleton  v.  State 
61  X.  W.  099,  43  Xeb.  373. 

§   177.    Cautioning  jury. 

(Minn.;    1895.) 

It  was  proper  for  the  court,  in  a  criminal 
ease,  to  speak  of  rumors  affecting  the  conduct  of 
one  of  the  jury,  and  admonish  the  jury  as  to  a 
repetition  of  the  misconduct. — State  v.  Floyd 
(Minn.)  63  N.  W.  1096. 
61  Minn.  467. 

§   178.    —   'Waiver  of  objections. 
(Minn.;    1S95.) 

Where  defendant,  on  being  informed  of 
rumors  concerning  alleged  misconduct  of  one  of 
the  jury,  did  not  move  for  a  dismissal  of  the 
jury,  lie  cannot  complain  that  the  court  did  not 
dismiss  them.— State  v.  Floyd  (Minn.)  63  X.  W. 
1096. 

61  Minn.  467. 

§   179.    Attending  church  in  body. 
(K.  D.;    1896.) 

Where,  before  the  close  of  the  trial,  the 
jury,  by  order  of  court,  made  with  consent  of 
counsel,  were  permitted  to  attend  church  on  a 
certain  day,  defendant  could  not  urge  as  a 
ground  for  new  trial  that  the  tendency  of  the 
sermon  was  prejudicial  to  him,  it  being  con- 
ceded that  the  discourse  was  not  delivered  with 
any  intention  of  influencing  the  jury,  and  was 
an  ordinary  emanation  from  a  Christian  pulpit 
—State  v.  Pancoast  (X.  D.)  67  X.  W.  1052. 
5  X.  D.  510. 


XVIII.    VERDICT. 

Directing  verdict,  see  ante,  §  153. 

In  particular  prosecutions,  see  "False  Pre- 
tenses," §  7;  "Homicide,"  §  44;  "Larceny," 
§  12. 

§   180.    Construction  and  effect. 
(Iowa;    1895.) 

An  acquittal  of  assault  with  intent  to  in- 
flict great  bodily  injury,  by  a  finding  of  guilty  of 

mlt  only,  is  not  in  legal  effect  an  acquit- 
tal of  the  lower  degree  of  simple  assault,  on  the 
ground  that  it  is  a  practical  finding  that  the 
blow  admitted  to  have  been  struck  was  not  un- 
lawful, and  a  battery,  and  hence  that  there  could 
have  been  no  assault  under  the  admitted  facts. — 
State  v.  Cody  (Iowa)  62  X.  W.  702. 

§   181.    Several  counts. 

(Iowa;    1895.) 

A  verdict  of  guiltyof  unlawfully  selling  in- 
toxicating liquors  is  not  illegal  because,  in 
of  a  separate  verdict  on  each  count,  the  court 
submits  only  the  two  forms  of  guilty  and  not 
guilty,  and  the  verdict  rendered  is,  "Guilty  on 
the  first,  second,  and  fourth  counts  of  the  infor- 
mation."— State  v.  Hopkins  (Iowa)  U2  X.  W. 
650. 

§    182.    Sufficiency, 
[aj     (Wis.:   1895.) 

Under  Rev.  St.  §  4419.  making  the  "will- 
ful conversion"  of  floating  logs  larceny,  eouvic- 
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tion  ii  ■  '  ■■■    i  nitting  the  wor  ! 

"feloniously"     therefrom.      State     v.     Fnekler 
64  X.  \V.  1029,  !il  Wis.  lis. 
1 1,|     (Wis.  |    1896.) 

An   Information  In   the  Bret  count  charged 
embezzlement,   and,    in    the  second,   larceny   of 
mi.    The  state  elected  to  proceed  on 
i  mbezzlement,  and   w 
and  a   new   count 

The   verdict   whs   guilty   oi      i  at"   as 

l   in   the  "s »nd"  co  '  ■'.  1 1 1  ;>  t  the 

w;ik    BnfBciently    certain,    and    showed 

that    thi     added    count    for   embezzl nt    was 

Intended.— Tandy  v.  Stat.-  (Wis.)  89  N.  W.  160. 


XIX.    JUDGMENT,  SENTENCE,  AND 
COMMITMENT. 

Instructions  as  to  punishment,  see  ante,  §  143. 

Invalidity   of  conviction,    effect    as   prior  jeop 
a  rdy,  see  ante,  §  35. 

Judgment  on  appeal,  see  post,        234   -10. 

Modification   of  judgment    or   sentence   on    ap- 
i  eal,  see  post,  §  2.'!s. 

Commutation  of  sentence,  see  "Pardon." 

Dissolution  of  marriage  by  sentence  to  life  im- 
prisonment, see   "Marriage,"    8  0. 

In  prosecutions  for  illegal  liquor  sales,  see  "In- 
toxicating Liquors,"  §  41. 

§    183.    Validity. 
<Nel>.;    1897.) 

Wliiic  I  he  jury  adjudges  the  accused  not 
guilty  as  charged,  though  it  adjudges  him  guilty 
of  another  crime,  tin'  sentence  pronounced  is  ab- 
solutely void.— In  re  McVey  (Neb.)  (0  N.  W.  51. 

§    184.    Jurisdiction    and    power    to    sen- 
tence. 

[a]  (Mich.;    1S!>5.) 

The  failure  to  ask,  in  sentencing  one  con- 
victed of  murder  in  the  second  degree,  if  he 
had  aught  to  say  why  sentence  should  not  be 
pronounced  against  him,  is  not  reversible  error. 
—People  v.  Palmer  (Mich.)  03  X.  W.  G56. 
105  Mich.  508. 

[b]  (Neb.]    18!)5.) 

A  prisoner  was  sentenced  to  be  executed  on 
a  certain  day,  and  in  the  meantime  remain  in 
solitary  confinement.  On  the  following  'lay  the 
sentence  was  set  aside,  and  a  later  day  fixed  for 
execution.  Held  that,  since  the  confinement  was 
no  part  of  the  sentence,  the  second  sentence  was 
not  void  on  the  ground  that  the  punishment  first 
fixed  had  been  suffered  in  part  before  the  second 
was  pronounced. — McGinn  v.  State,  05  N.  W.  40, 
40  Neb.  427. 

§   185.    Statement  of  accused  lief  ore  pro- 
nouncing sentence. 
(Neb.;    1895.) 

A  district  court,  in  pronouncing  judg- 
ment against  one  convicted  of  felony,  is  not  lim- 
ited to  the  question  prescribed  by  Criiu.  Code, 
5  495,  whether  the  person  convicted  has  any- 
thing to  say  why  judgment  should  not  be  pro- 
nounced, and  hence  could  ask  how  many  terms 
the  prisoner  had  already  served  in  the  peni- 
tentiary.—Tracy  v.  State  (Neb.)  04  N.  W.  1009. 
40  Neb.  301. 

§   186.    Necessary  recitals  in  judgment, 
[a]     down:    18!«4.) 

A  judgment  which  recites  that  defend- 
ant, having  been  convicted  of  a  certain  crime, 
and  having  been  informed  of  the  matters  in  the 
indictment,  of  bis  plea,  and  the  verdict  there- 
on, was  brought  in  to  receive  sentence,  and. 
no  sufficieut  cause  being  shown  why  sentence 
sh.e.dd  not  be  pronounced,  "it  is  therefore  ad- 
judged and  ordered  that  defendant  be  con- 
fin.  1."  etc..  is  sufficient,  though  the  court  did 
nut  expressly  enter  therein  that  defendant  was 


guilty  of  lb 

'••  r.  Cook  llowa)  01  N.  W,   1 
92  Iowa, 

I  >'  J     (!,.»»  a;    1890.) 

'I  in    record     bowed  ■  trial  and  a   \- 
"f  guilty:    that  defendant's  motion  to 
i  he  v. ■'■  |  new  i  rial  ovei  ruled; 

afterwards  defendant,    being  present,   wan 
informed   ol  it    the   indictment,   bin 

plea,  and  the  rerdid  of  the  jury;    and  that,  no 
I  own  ag 

u  Iged  that  defendant  be  imp 
Held,  that  the  judgment  wa  i  no 

to  the  "iii,  .i 

I '  ■    i  by    the  court. 

State  v.  Cook   (1894)   01    N.    W.   185,  92   Iowa, 
483,  followed.— State  v.  Rudd,  66  X.  W.  748. 

§   187.   Excessive  punishment, 
[aj     (Neb.)    1895.) 

In  the  absence  of  an  abuse  of  d!  i 
the  sentence  Imposed  by  the  trial  court,  which  is 
within  limit  by  law,  will  not  be  disturbed  on  ap- 
peal.— Wright  v.  State  (Neb.)  03  X.  W.  147. 
45  Xeh.  44. 

[bj      (S.  l>.;     IS!>.-.., 

The   imposition   of  a  sentence   in   i 
of  what  the  law  permits  does  not  render  the  au- 
thorized   portion    of    the   sentence    void. — In    re 
Taylor  (S.  D.)  64  X.  \V.  253. 

§    188.    Place  of  imprisonment. 

[a]  (Mich.)    1895.) 

A  sentence  of  confinement  in  a  certain 
prison  is  subject  to  conditions  imposed  by  law, 
at  the  time  of  the  sentence,  for  the  transfer  of 
prisoners  from  on  pri  on  to  another. — Rich  v. 
Chamberlain  (Mich.)  62  X.  W.  584. 

[b]  (Mich.;    1805.) 

A  sentence  of  confinement  in  the  state 
prison  is  subject  to  conditions  imposed  by  law, 
at  the  time  of  the  sentence,  for  tbe  transfer  of 
female  convicts  to  the  Detroit  House  of  Correc- 
tion. Rich  v.  Chamberlain  (1895)  62  X.  W 
584,  followed.— Rich  v.  Chamberlain,  05  X.  YV 
i':;.-.. 

[c]  (Mich.;    1895.) 

Pub.  Acts  1893,  No.  8,  approved  Febru 
ary  24,  1S93,   provides  that  any  person   selling 
liquor  in  any  of  the  waters  within  the  jut 
tion  of  the  state,  outside  of  the  boundarie 
tiny  city,  village,  or  town,  may  be  imprison* 
the  county  jail.      Pub.  Acts  1893,  Xo.  118 
proved  May  20.  1893.  provides  that  courts  may 
sentence  to  the  state  house  of  correction  and 
branch  of  the  state  prison  in  the  Upper  Pen 
insula   all   persons   convicted,   as   is  or   may  be 
provided    by    law    for    sentencing    prisoners    to 
any  of  the  other  prisons  of  the  state.      Held, 
that  a   person  convicted  under  the   former  act 
may  be  sentenced  to  imprisonment  in  the  : 
of   correction   and  branch   state  prison. — People 
v.  Smith  (Mich.)  65  N.  W.  501. 

§   189.    Modification   of   sentence. 

(N.  !>.:    1895.) 

The  trial  court  could  not.  after  imposing 
a  definite  sentence  of  imprisonment,  which  the 
judgment  provided  should  begin  on  the  day  on 
which  the  sentence  was  imposed,  postpone  the 
day  at  which  the  imprisonment  should  com- 
mence.—In  re  Markusou  (X.  L>.)  04  X.  W.  I'-'1 
5  X.  D.  ISO. 

§   190.    Suspension  of  sentence. 
(Wis.;    1S03.) 

A  court  has  no  power  to  suspend  execu- 
tion of  a  sentence,  except  as  incident  to  a  writ 
of  error  or  on  some  other  legal  ground;  am! 
having  sentenced  defendant  to  pay  a  fine,  a  I 
to  stand  committed  till  it  was  paid,  not  exceed- 
ing six  months,  the  term  of  imprisonment  for 
failure  to  pay  the  fine  commenced  at  once;  and 
where  the  court  without  legal  cause  suspended 
execution  of  the  sentence  till  further  order, 
aud  no  further  order  was  made  till  after  expira- 
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tion  of  the  sis  months,  defendant  could  not 
thereafter  be  committed,  though  the  fine  was 
not  paid.-In  re  Webb,  62  N.  W.  177,  89  Wis. 
354. 

§   191.    Stay    of    execution — Pendency    of 
appeal. 

(Minn.;    1895.) 

When  an  appeal  involves  human  life,  a 
stay  of  execution  should  be  granted  until  the 
appeal  can  be  heard  and  determined,  if  the  court 
has  a  reasonable  doubt  whether  some  of  the 
assignments  of  error  have  merit. — State  v.  Hay- 
ward  (Minn.)  G4  N.  W.  90. 
62  Minn.  114. 


XX.    NEW   TRIAL. 

Denying  motion,   appealable  order,   see   post.   § 

200. 
Discretion  of  court,  see  post.  §  218. 
For  misconduct  of  jury,  see  ante,  §  174. 
of  officer  in   charge   of  jury,   see   ante.   § 

172. 
Refusal  to  allow  time  to  argue  motion,  see  ante, 

§  80. 
Review  of  errors  not  assigned   on   motion  for, 

see  post,  §  230. 
Right  of  defendant  to  be  present  on  hearing  of 

motion,  see  ante,  §  57. 

$   192.    Time  of  making  motion. 

(Mich.;    1897.) 

Under  How.  Ann.  St.  §  9576,  stating  that 
the  court  in  which  indictment  is  tried  may  at  the 
same  term,  or  at  the  next  term  thereafter,  on 
motion  of  defendant,  grant  a  new  trial,  juris- 
diction to  grant  same  on  motion  made  7%  months 
after  conviction,  3  full  terms  having  intervened, 
is  not  saved  by  order  entered  at  date  of  convic- 
tion granting  90  days  to  move  for  new  trial,  or- 
der entered  over  100  days  later  extending  time 
45  days  from  the  expiration  of  the  90  days,  order 
within  the  45  days  extending  time  60  days,  and 
order  at  expiration  of  such  time  again  extending 
60  days  for  such  purpose;  no  reason  appearing 
why  motion  might  not  have  been  made  and  dis- 
posed of  within  the  statutory  time,  the  bench  be- 
ing occupied  by  a  judge  having  jurisdiction  to 
act,  though  the  regular  judge  was  away,  and  the 
orders  not  showing  consent  of  the  prosecuting 
attorney,  and  it  not  appearing  that  the  last  order 
■extending  time  was  made  by  his  assent,  unless 
hi*  silence  gave  assent. — Frazer  v.  Chapin 
(Mich.)  70  N.  W.  1042. 

§   193.    Affidavits. 
[a]     (Iowa;   1896.) 

Affidavits  showing  that,  while  the  jury  was 
deliberating  on  its  verdict  in  a  criminal  case, 
portions  of  the  Code  in  regard  to  the  crime  were 
read  to  the  jury,  and  explained  by  one  or  more 
of  its  memliers,  do  not  show  facts  from  which 
prejudice  will  be  presumed,  the  verdict  being  in 
harmony  with  the  charge.  —  State  v.  Whalen 
(Iowa)  68  N.  W.  554. 
[u]     (Iowa;   1890.) 

The  weight  which  jurors  gave  to  the  read- 
ing of  portions  of  the  Code  after  retiring,  and 
the  explanation  thereof  by  one  of  their  members, 
cannot  be  shown  by  anv  statement  of  the  jurors. 
—State  v.  Whalen  (Iowa)  68  N.  W.  554. 
[c]     (Neb.;    1895.) 

The  fact  that  defendant's  affidavit,  in  sup- 
port of  his  motion  for  new  trial,  as  to  miscon- 
duct of  the  jury,  was  uncontroverted,  did  not 
require  the  court  to  consider  it  true,  where  it 
was  not  corroborated.— Tracy  v.  State,  64  N. 
W.  HK39.  40  Xeb.  301. 


$   194. 


Counter  affidavits. 


(Minn.;    1S9C.) 

The  defendant,  in  his  affidavit  in  sup- 
port of  his  motion  for  new  trial,  charged  his  at- 
torney, who  conducted  his  defense,  with  falsely 


and  fraudulently  neglecting  to  introduce  certain 
material  evidence,  as  requested  by  the  defend- 
ant, and  with  making  false  representations  to 
him  as  to  what  a  certain  witness  would  testify. 
Held,  that  the  affidavit  of  such  attorney  was  ad- 
missible on  behalf  of  the  state  to  disprove  such 
charge.— State  v.  Madigan  (Minn.)  6S  N.  W. 
179. 

§   195.    Misconduct  of  prosecuting  attor-. 
ney. 
(Mich.;    1895.) 

A  new  trial  will  not  be  granted  because 
of  improper  remarks  of  the  prosecuting  attor- 
ney, unless  they  were  so  clearly  outside  the 
evidence  and  line  of  legitimate  argument  that 
any  reasonable  person  would  conclude  that  the 
jurv  were  prejudiced  thereby. — People  v.  Con- 
ley  (Mich.)  64  N.  W.  325. 

§    19G.    Misconduct  of  bystanders. 

(Neb.:    1S95.) 

It  was  no  ground  for  new  trial  that,  on 
the  completion  of  the  county  attorney's  argu- 
ment, some  of  the  bystanders  applauded,  where 
the  applause  was  quickly  suppressed  by  the 
judge,  and  those  engaged  in  it  rebuked. — Deb- 
ney  v.  State,  64  N.  W.  446,  45  Neb.  856. 

§   197.    Disqualification  of  jurors. 

(Neb.:    1894.) 

One  who  accepts  a  juror  shown  by  his 
examination  to  be  disqualified,  on  account  of  an 
opinion  formed  from  a  knowledge  of  the  facts 
involved,  cannot  afterwards  allege  the  prej- 
udice of  such  juror  as  ground  for  a  new  trial. — 
Murphey  v.  State,  61  N.  W.  491,  43  Neb.  34. 

§    198.    Newly-discovered  evidence. 

[a]     (Iowa.) 

A  new  trial  in  a  criminal  case  will  not 
be  granted  on  the  ground  of  newly-discovered  evi- 
dence.—(1S95)  State  v.  Burgor,  62  N.  W.  696; 
(1896)  Same  v.  Harris,  66  N.  W.  72S;  (1896) 
Same  v.  King,  Id.  735;  (1S90)  Same  v.  Graff. 
Id.  779. 

[bl     (Iowa:   1S97.) 

The  statute  does  not  make  newly-discov- 
ered evidence  a  cause  for  granting  a  new  trial 
in  criminal  cases. — State  v.  Cater  (Iowa)  69 
N.  W.  8S0. 

Discretion  of  court,  see  post,  §  218. 

§   199.    Diligence. 

(Iowa:   1896.) 

An  affidavit  for  a  new  trial  stated  that  de- 
fendant was  prejudiced  by  the  testimony  of  a 
confederate  in  the  crime,  who  was  brought  from 
the  penitentiary  to  testify  for  the  state:  that 
neither  defendant  nor  his  counsel  was  permitted 
to  see  or  converse  with  the  witness;  that  the 
witness  had  made  certain  statements  which 
would  tend  to  impeach  his  testimony,  and  which 
were  unknown  to  defendant  at  the  time  of  the 
trial.  Held,  that  the  showing  was  insufficient, 
there  being  no  claim  that  defendant  or  his 
counsel  attempted  to  see  or  talk  with  the  wit- 
ness named.— State  v.  Hall  (Iowa)  66  N.  W.  725. 


XXI.    APPEAL  AND  ERROR. 

Stay   of  execution  pending  appeal,   see  ante,   § 

191. 
Appeal  in  bastardy  cases,  see  "Bastardy,"  §  11. 
Costs  on  appeal,  see  "Costs,"  §  35. 


1.  IN  GENERAL— JURISDICTION. 

§   200.    Appealable  order. 
(Wis.;    1896.) 

An  order  denying  a  motion  for  a  new  tri- 
al, made  after  judgment  (Rev.  St.  §  4719).  is 
not  a  final  judgment,  nor  an  order  in  the  nature 
of  a  final  judgment.     Pinuey  and  Wiuslow,  JJ., 
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sting     Jacl   i  n   v.   Si  68  N.   W. 

92  Wis.   IL'J. 
J  201.   Certiorari. 

(Mich.  |    1800.) 

A     i 

to  rei  li  wer  court 

i  ot,  prioi    ti  dispo- 

sition .    ,  i       il  ci    ill.      !  '■ 

Thomp  on  (Mich.)  66  N.  W.  478. 

s   202.    Appeal   from  inferior  courts. 

I  a  I      llnmi;     lsi>li.) 

.".Hi.   give   police  judges  in 
es  the  jurisdicti  m  <  ested  in  jus- 
tices of  the  psace,  and  provide  tor  appi 

-  from  judgments  of  a  justice. 
Section  1697  provides  fur  appeals  to  the  district 
court   bj   defendants  in  criminal  case 

tore  justices,  and  such  section   is  by  section  4707 

made  applicable  to  police  courts.     Section  4705 
relates    to  criminal   cases   tried    in   the   district 

on  appeal,  and  provides  thai  ei i   part; 

may  appeal  to  the  supreme  court   in   the 
manner  as  in  prosecutions  by  indictment     Held, 
that  a  pro  r  the   violation   of  an   ordi- 

nance which  imposes  a  fine  for  running  convey- 
tor  hire,  without  a  license,  is  8  "criminal 
e";  and  hence,  where  a  defendant  com 
in  police  court  under  such  ordinance  appeals 
to  the  district  court,  and  is  there  acquitti 
city  may  appeal  to  the  supreme  court.— city  of 
Burlington  v.  Unterkircher  (Iowa)  G8  N.  W. 
795. 

Iti  J      l  Neb. |    189.-.. > 

Where  a  justice  was  without  jurisdiction, 
the  district  court  did  not.  on  appeal,  acquire 
jurisdiction.— Keeshan  v.  State,  64  N.  W.  695, 
4t ;  Neb.  155. 

[el     (Wis.;    1896.1 

Under  Laws  1895.  c.  6.  creating  the  police 
court  of  the  city  of  Milwaukee,  and  making  it  a 
court  of  record;  and  section  16,  vesting  in  the 
municipal  court  for  the  city  and  county  of  Mil- 
waukee appellate  jurisdiction  to  review  all  judg- 
ments entered  in  the  police  court, — a  judgment 
rendered  in  such  court  cannot  lie  taken  directly 
to  the  supreme  court  for  review  on  appeal  or 
writ  of  error.  City  of  Milwaukee  v.  Simons 
(1896)  67  N.  W.  922.  03  Wis.  5.76,  followed. 
City  of  Milwaukee  v.  Weiss,  6S  X.  W.  390,  93 
Wis,  053. 

Id]     (Wis.;    1897.) 

Appeal  from  order  of  a  municipal  court 
(with  jurisdiction  of  a  justice  of  the  peacel  bind- 
ing over  to  keep  the  peace  one  arrested  on  its 
e  warrant,"  lies  to  the  circuit  court, 
whither  Rev.  St.  §  4S27,  directs  appeals  from 
final  order  of  a  magistrate  binding  over  one  on 
a  "proceeding"  under  chapter  190  "to  prevent 
the  commission  of  crime,"  and  uot  to  the  coun- 
ty court,  to  which  Laws  1891,  c.  99,  provides 
for  appeals  "from  judgments"  of  justices  in 
"criminal  cases." — Weisselnian  v.  State  (Wis.i 
7(1  X.  W.  109. 


2.  PRACTICE. 
Reversal  for  failure  to  file  brief,  see  post,  §  237. 
s  203.   Notice  of  appeal. 

I  Iowa;    1896.) 

Appeal  in  a  criminal  ease  cannot  be  en- 
tertained, the  notice  of  appeal  not  being  certified 
to  or  otherwise  identified  by  the  clerk  of  court 
or  shown  to  have  been  served  on  him.— Town  of 
Manning  v.  Wichmer  (Iowa)  60  N.  W.  750. 

§   204.    Assignment  of  errors. 

la]     (Neb.;   1895.) 

An  assignment  of  error  to  the  refusal  of 
a  group  of  instructions  will  not  be  reviewed 
if  the   refusal  of  any  of   the   instructions   was 


1  liompson   v.    Stale   (Neb.)    62    "     w 
1060. 

44  Neb.  866. 
IM    (Jfeb.i   isiiT.) 

Where    a    motion    states    ■< 

or  a   new   trial,  men!    that 

in-  motion  is  to. i  in- 
definiti  ,    Hans  r.  State  (Neb.)  69  N.  W.  - 

§   205.    On  appeal  from  inferior  court. 
I  :■  I     IS.  D.i    1800.) 

The  Bworn  complaint  required  In  all  p 
cution  I 

is  juri  Mi  all  stages  or  the  prosecution, 

and   a  I    in   the  circuit 

court  on  an  appeal  on  questions  of  both  law  and 
fact,   mile-  m plaint  hi  i  titled 

up  by  the  justice.    State  v.  Walker  (S.  I)j  69 
X.  W.  586. 

lb]     (S.  D.t    IWHI.I 

A  defendant  is  entitled,  on  appeal  froi 
conviction  before  a  jn 

law  and    Fs  in   the 

cause  I 

Laws,   .    0182),  and  to  the  benefit  of  all 
questions  raised  on  the  pleadings  in  tin- 
court.— State   v.   Walker  (S.   D.)  69  X.   W. 


3.  RECORD. 

Presumption  in  absence  of  any  showing  of  rec- 

ord, 
Review  of  particular  points  in  absence  of  cer- 
matters    from    record,   see   post,    §§   223- 

220. 
•Showing  in  record  as  to  notice,  see  post,  §§  213. 

214. 

§   206.    Time  of  filing, 
down;    1895.) 

A  party  has  no  right,  without  the  court's 
permission,  to  file  d  transcript  and  amended  ab- 
stract after  the  cause  has  I. eon  submitted  on 
appeal.— State  v.  Thompson  (Iowa)  04  X.  W. 
419. 

§   207.    Authentication  of  transcript  and 
bill  of  exceptions. 

la]     (Iowa;    1895.) 

What  purports  to  be  a  transcript  of  evi- 
dence on  appeal  cannot  be  considered,  unless  the 
certificate  of  the  clerk  of  the  district  court  is  at- 
tached thereto.— State  v.  Tower  (Iowa)  64  N. 
W.  764. 

lb]     (Neb.;    189  1.) 

A  bill  of  exceptions  must  be  certified  as 
being  a  part  of  the  record,  or  as  being  the  orig- 
inal bill  of  exceptions  in  the  cause,  in  order 
that  the  matters  therein  may  be  considered  on 
review.— Wax  v.  State,  61  X.  W.  117,  43  Xeb. 
IS. 

§   208.    How  matters  brought  into  record. 

fa]     (Iowa:   1S<><;.> 

Misconduct  of  the  jury  and  its  bailiff,  not 
occurring  in  the  presence  of  the  court  or  judge, 
is  properly  shown  and  made  of  record  by  affi- 
davits tiled  with  motion  for  new  trial.— State  v. 
La  Orange  (Iowa)  OS  X.  W.  557. 

lb]     (Iowa;    1S97.) 

Improper  remarks  of  the  county  attorney 
will  not  be  reviewed  where  shown  only  by  affi- 
davits not  made  part  of  the  record  by  bill  of 
exceptions  or  otherwise.  —  State  v.  Bigelow 
(Iowa)  70  N.  W.  600. 

§   209.    Bringing  np  evidence. 

(Iowa;    1896.) 

Though  the  rule  requiring  printed  ab- 
stracts and  arguments  is  suspended,  and  leave 
given  to  file  typewritten  abstracts,  when  it  is 
made  to  appear,  in  a  criminal  case,  that  appel- 
lant is  unable  to  pay  for  the  printing,  this  does 
not  suspend  the  requirement  that  the  case  shall 
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be  abstracted.— State  v.  Warner  (Iowa)   5"i    N. 
\V.  250. 

§   210.    By   incorporation    in    bill    of 

exceptions. 
[a]      llowa;    1S95.) 

The  bill  of  exceptions  in  another  case 
in  the  lower  court  cannot  be  reviewed  unless  it 
is  made  part  of  the  record  by  proper  bill  of 
exceptions.— State  v.  Lee  (Iowa)  64  N.  W.  2S4 

lb]     (Iowa:    189(5.) 

Where  it  is  assigned  as  error  that  the  judge 
did  not  caution  the  jury  as  provided  by  Code,  § 
1435,  such  omission  should  be  set  out  in  a  bill 

ceptions.— State  v.  Harris  (Iowa)  60  N.  W. 
728. 

[c]     (Iowa;   189(i.) 

Remarks  of  the  court  during  the  trial  can- 
not be  shown  by  affidavit,  but  should  be  made 
of  record  by  bill  of  exceptions  sinned  by  the 
judge,  or,  in  case  of  his  refusal  to  sign  it.  by 
two  or  more  attorneys,  officers  of  the  court,  or 
disinterested  bystanders,  who  should  swear  to 
it.  after  which  it  should  be  filed.— State  v.  La 
Grange  (Iowa)  68  N.  W.  557. 

Id]     (Micli.j    1896.) 

Requests  to  charge,  which  are  added  to 
the  bill  of  exceptions  without  authority,  and  not 
certified  to  by  the  court,  cannot  be  considered. 
—People  v.  Macard  (Mich.)  67  N.  W.  968. 


§  211. 


Affidavits. 


[a]  (Iowa;    1S9G.) 

Affidavits  attached  to  a  motion  for  new  tri- 
al in  a  criminal  case,  and  filed  with  it,  are  part 
of  the  record,  and  may  be  certified  by  transcript 
on  appeal;  Code,  §  4482,  declaring  that  "all  pa- 
pers pertaining  to  the  cause  and  filed  with  the 
clerk"  are  to  be  deemed  parts  of  the  record,  and 
making  it  the  duty  of  the  clerk,  when  an  ap- 
peal is  taken,  "to  make  out  a  full  and  perfect 
transcript  of  all  the  papers  in  the  case  on  file  in 
his  office,"  except  papers  returned  by  an  exam- 
ining magistrate.— State  v.  Whalen  (Iowa)  68 
N.  W.  554. 

[b]  (Iowa;    1S9B.) 

Where  the  abstract  of  appellant  in  a  crim- 
inal case  purports  to  be  full  and  complete,  and 
the  state  files  an  additional  abstract,  stating  that 
the  two  together  present  the  record  fully,  they 
will  be  Jicfd  to  be  complete  and  correct,  though 
in  a  subsequent  abstract  the  state  denies  that 
affidavits  filed  on  motion  for  new  trial  were  ever 
made  of  record  by  bill  of  exceptions  or  other- 
wise; that  denial  being  evidently  based  on  the 
erroneous  theory  that  the  filing  of  the  affidavits 
did  not  make  them  of  record. — State  v.  Whalen 
(Iowa)  68  N.  W.  554. 

Ic]     (Neb.;    1895.) 

Affidavits  used  as  evidence  on  the  trial 
will  not  be  considered  on  appeal  unless  preserved 
and  identified  by   bill   of  exceptions. — Wright  v. 
State  (Neb.)  63  N.  W.  147. 
45  Neb.  44. 

Id]     (Neb.;    1897.) 

Affidavits  for  continuance  will  not  be  con- 
sidered unless  embodied  in  the  bill  of  excep- 
tions.—Hans  v.  State  (Neb.)  69  N.  W.  838. 

§  212.    What  record  must  show. 

(Miiin.;    1894.) 

Assignments  of  error  will  not  be  reviewed 
where  the  return  fails  to  show  any  order  or  .judg- 
ment on  a  conviction. — State  v.  Anderson  (M.nn.) 
61  N.  W.  148. 

59  Minn.  484. 

§  213.   As   to   notice   of   appeal   and 

jurisdiction. 

[a]     (Iowa;    1895.) 

Where  it  does  not  appear  from  the  rec- 
ord that  an  appeal  has  heen  taken,  the  supreme 
court  has  no  jurisdiction  of  the  case. — State  v. 
Pursy  the  (Iowa;  64  N.  \V.  265. 


£1>]     (Iowa;    1896.) 

Where  the  record  does  not  show  any  no- 
li, of  appeal  served,  the  case  will  be  dismissed. 
—State  v.  McNamara  (Iowa)  66  N.  W.  192. 

[c]     (Iowa;   1890.) 

An  appeal  in  a  criminal  case,  submitted  on 
printed  abstracts  and  arguments,  will  lie  dis- 
missed, when  there  is  no  showing  that  an  ap- 
peal  has  been  taken. — State  v.  Benard  (Iowa) 
68  N.  W.  433. 

§  214.   As  to  arraignment  and  pleas. 

(S.  T).;    1895.) 

Where  the  record  shows  that  defendant 
announced  himself  ready  for  trial,  and  went 
to  trial  without  objection  as  on  a  plea  of  not 
guilty,  it  is  no  ground  for  reversal  that  it  fails 
to  show  that  defendant  was  arraigned  or  plead- 
ed.—State  v.  Reddington  (S.  D.)  64  N.  W.  170. 

§  215.    Contradicting  or  impeaching  rec- 
ord. 

[a]     (Iowa;    1895.) 

In  the  absence  of  a  denial  of  appellee's 
amended  abstract,  or  a  reaffirmation  of  appel- 
lant's abstract,  the  amended  abstract  will  be 
deemed  correct,  and  the  court  will  not  resort 
to  the  transcript— State  v.  Seery  (Iowa)  64  N. 
W.  631. 

[bl      (S.  D.;    1897.) 

The  bill  of  exceptions,  unless  corrected  in 
the  manner  provided  by  statute  (Comp.  Laws, 
§  7443),  is  conclusive  upon  the  supreme  court. — 
State  v.  Dorman  (S.  D.)  70  N.  W.  848. 


4.  REVIEW. 

§   216.    In  general. 

[a]  (Iowa;    1895.) 

Wheiw  on  appeal  from  a  conviction,  the 
record  is  fully  presented,  without  briefs  or  ar- 
guments, the  court  will  examine  the  record  to 
see  whether  it  sustains  the  conviction. — State 
v.  Cox  (Iowa)  65  N.  W.  304. 

[b]  (Iowa;    1895.) 

An  abstract  and  argument,  filed  after 
submission  of  a  case  on  a  transcript  of  the  rec- 
ord, will  not.  except  on  a  proper  showing,  be 
considered. — State  v.  Windahl  (Iowa)  64  N.  W. 
420. 

£c]     (Mich.;   1S95.) 

The  denial  of  a  motion  in  arrest  of  judg- 
ment  will   be   reviewed    on    appeal,   though    the 
trial  judge  assigned  no  reason  for  his  ruling. — 
People  v.  Rathbun  (Mich.)  63  N.  W.  973. 
105  Mich.  699. 
[d]     (Neb.;    189G.) 

When  a  word  used  by  a  witness  has  a 
signification  so  generally  known  that  it  must 
have  been  understood  by  the  triors  of  fact,  an 
appellate  court  will  not  disregard  such  signifi- 
cation, or  treat  the  word  as  unintelligible,  mere- 
ly because,  from  motives  of  decency  and  pro- 
priety, lexicographers  have  ignored  it. — Bruce  v. 
State  (Neb.)  07  N.  W.  454. 
48  Neb.  570. 

§   217.    Discretion  of  trial  court, 
[al     (Iowa:    189(5.) 

The    discretion    of    the    court    in    assigning 
cases  with  a  view  to  an  orderly  and  timely  dis- 
position  of  the  term   business   will   not  be   con- 
trolled—State  v.  King  (Iowa)  66  N.  W.  735. 
tb]     (Mich.:    1895.) 

It  is  within  the  discretion  of  the  court 
to  refuse  leave  for  a  continuance  to  obtain 
counsel. — People  v.  Considine  (Mich.)  63  N.  W. 
L96 

105  Mich.  149. 

§  218.    Ruling    on    motion    for    new- 
trial, 
[a]      (Minn.:    1895.) 

Where  the  affidavits  presented  on  motion 
for   new    trial   as   to  alleged  misconduct   of   the 
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,ns  of  (act,  the 
deteru  of    such    qu 

court    will    doI    be  •    v.    Floyd 

(Minn.)  G3  N.  W.  L096. 
61   Minn.  467. 
(b]     i.N.-l>.!    1804.) 

WInr.'  the  evidence  by  which  It  is 
sought  to  Impeach  a  verdict  on  account  of  the 

..i    a  Juror,  i  |ui  ntly 

is  .  opflicl  it  qj  ing  a  new  trial  will 

is  a    rule,    be  distur  Mur- 

phey  v.  state  61  N.  \V.  191,  13  Ne  i.  34. 
[c-i    (Neh.i    1805.) 

Refusing  n  new  trial  on  the 'ground  of 
newly  discovered  evidence  is  not  an  abuse  of 
discretion,  when  ments  in  the  affidavit 

on  wli  mtradicted  by  the  evi- 

i  loush  v.  State 
•;i  N.  W.  571,  13  Neb.  163. 

(d)     (Neb. |    1805.) 

Where  a  new  trial  is  asked  on  the 
ground  of  misconduct  of  jurors,  and  the  evi- 
denci  is  conflicting  as  to  the  existence  of  such 
misconduct,  the  finding  of  the  trial  court  will 
not  be  disturbed.— Carleton  v.  State  (Neb.)  61 
N.  W.  699,  43  N.ii.  373. 

[el     (Neb.;    is!ir,.i 

The  finding  of  the  trial  court,  on  a  mo- 
tion for  new  trial,  as  to  alleged  misconduct  of 
jurors,  will  not  be  disturbed,  where  the  evi- 
dence was  conflicting.— McMahon  v.  State 
64  N.  W.  694,  16  Neb.  L66. 
|f]     (Neb.;   l.s!i:,.i 

The  refusal  to  set  aside  the  verdict  be- 
cause the  prosecuting  attorney  talked  with  one 
of  the  jurors  will  not  be  disturbed  where  the 
conversation  had  no  relation  to  the  prosecution. 
-Lindsay  v.  State,  64  X.  \Y.  716,  46  Xeb.  177. 

§   219.    Presumptions. 

[a]  (Iowa;    1805.) 

In  a  case  submitted  without  argument  on 
a  transcript  of  a  part  of  the  record,  where  none 
of  the  evidence  offered  on  the  trial  is  shown,  it 
will  be  presumed  that  motions  to  direct  a  ver- 
dict, and  for  a  new  trial,  founded  upon  objec- 
tions relating  to  the  evidence,  were  properly 
overruled. — State  v.  Kennedy  (Iowa)  62  N.  W. 
673. 

[b]  (Iowa;   1805.) 

Where  the  bill  of  exceptions  recites  that 
the  jury  w'as  waived,  and  the  record  shows  that 
a  verdict  of  guilty  was  returned  and  the  "jury 
discharged,"  and  the  motion  for  a  new  trial  was 
directed  to  "the  instructions  of  the  court  to 
the  jury,"  and  "to  the  verdict  of  the  jury,"  it 
will  not  be  assumed  that  a  jury  trial  was 
waived. — State  v.  Ingraham  (Iowa)  65  N.  W. 
152. 

lc]     (Iowa;   islir.a 

An  appellate  court  canuot  say  that  de- 
fendant was  prejudiced  because,  in  the  jury's 
hearing,  the  trial  judge  gave  as  a  reason  for 
excluding  one  jointly  indicted  that,  when  in 
court  on  another  day.  he  procured  a  bottle  of 
liquor. — State  v.  Weems  (Towa)  65  N.  W.  387. 

[d]  (Mich.;    1S9G.) 

A  complaint  before  a  justice  showed  that 
it  was  made  on  complainant's  information  and 
belief  only:  but  the  warrant  recited  that  the 
complaining  witness  "this  day  made  complaint  in 
writing  and  on  oath,"  etc.,  and  that,  on  examina- 
tion of  such  complainant  "by  me,  the  said  jus- 
tice, it  appears  to  me,  the  said  justice,  that  said 
offense  has  been  committed,"  etc.  Field 
the  supreme  court  could  not  sny  that  there  was 
no  other  testimony  taken  by  the  justice  before 
the  warrant  was  issued  than  that  set  out  in  the 
complaint.— People  v.  Whipple  (Mich.)  66  N. 
W.  490. 

[e]  (Minn.;    1S95.) 

After  the  court  refused,  at  the  close  of  the 
trial,  to  admit  evidence  raising  a  new  issue,  de- 
fendant's counsel  asked  whether  it  was  a  ques- 
tion of  order  of  proof,  and  the  judge  answered 


"No."     i  of  proof  .•                   wed<  how- 
ever,  and  lu  of  the   ., 
that   thi 

lant'a  failure  to  offer  the  ■               ■  nrller. 

dence    out    of    order,    and 

mid.— State  v.  llaywurd  (.Minn.) 

62  Minn.  474. 
1*J     (Neb.  |    1806.) 

Tiiei i  i  [on  that  " 

without    sufficient    i 
witnesses,   though  relations  of  the  prisoner,  to 
leave  the  in  tcinity  of  I  d  dur- 

ing tl  .  -  of  the   trial;     neither  does  the 

bis  was  done  in  an  unusual  man- 
isumption  thai  thereby  prejudice 
■  ed.— Hoover    v.    State    (Xeb.)    66    X.    YV. 
1117. 

48  Neb.  184. 
Is)     (Neb.;   1806.) 

From  the  mere  fact  that  the  word  "pur- 
posely" was  interlined  m  in  a  typewnt- 
itior  nnon  which  a  preliminary  exam- 
ination was  had,  it  is  not  a  necessary  inference 
that  the  interlineation  was  made  after  or  during 
the    preliminary    examination,    and    a    plea    in 
abatement    sustained   only   by   such   assumption 
was    properly    overruled    in    the    district    court. — 
Hoover  v.  State  (Neb.)  66  N.  YV.  1117. 
48  Neb.  184. 
[h]     (S.  D.;    1S90.) 

On  appeal  it  will  be  presumed  in  favor  of 
an  order  of  the  trial  court  overruling  an  unsup- 
ported motion  to  °et  aside  the  information  that 
such  information  was  not  filed  until  a  prelim- 
inary examination  had  either  tx  en  held,  or 
waived    bj  iuired    by    Laws 

1S05,  c.  64,  §  8.— Slate  v.  La  Croix  (S.  D.)  66 
N.  YV.  944. 

§  220.   — —   In    absence    of    any    showing 
by  record. 
[a]     II..  ..a;    1805.) 

Where  all  che  reasons  for  excluding  a 
person  jointly  indicted  from  the  court  room 
are  not  in  the  record,  the  supreme  court  will 
not  presume  that  those  not  appearing  were  in- 
sufficient to  warrant  his  exclusion. — State  v. 
Weems  (Iowa)  65  X.  YV.  387. 

|b]      (Mich.;     1895.) 

Where  the  record  contains  none  of  the 
papers  or  proceedings  had  before  the  justice 
who  issued  the  warrant  for  defendant's  arrest, 
except  the  complaint,  it  will  be  presumed  thai 
the  evidence  authorized  the  issuing  of  the  war- 
rant—People v.  Caldwell  (Mich.)  65  N.  W.  213. 

§   221.   — —    Necessity       of       affirmatively 
showing  error. 

(N.  D.:    1S9G.) 

Where  evidence  is  properly  admitted  in 
the  case  for  one  purpose,  it  will  not  be  presum- 
ed, in  the  absence  of  all  showing,  that  it  was 
considered  for  a  purpose  for  which  it  was  not 
proper.— State  v.  Pancoast  (N.  D.)  67  N.  W. 
1052. 

5  N.  D.  516. 

§   222.    Weight    and    sufficiency     of    evi- 
dence. 

[a]  (Iowa;    1805.) 

Where  the  evidence  is  conflicting  as  to 
the  identity  of  the  defendant  and  as  to  an  alibi 
interposed  as  a  defense,  a  verdict  of  guilty  will 
not  be  disturbed. — State  v.  Thorp  (Iowa)  64  X. 
W.  265. 

[b]  (Iowa;    1S9.1.) 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. — State  v.  Lauderbeck 
(Iowa)  65  X.  YV.  15& 

[c]  (Minn.;    1806.) 

When  an  issue  of  fraud  is  raised  by  affi- 
davits on  a  motion  for  new  trial,  the  decision  of 
the  trial  court  thereon  will  not  be  disturbed,  if 
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the  evidence  reasonably  tends  to  support  it. — 
State  v.  Madigan  (Minn.)  68  N.  W.  179. 

g  223.    Matters  not  apparent  of  record. 

[a]     down:   1805.) 

Refusal  of  a  motion  in  arrest  of  judgment 
cannot  be  reviewed,  the  ground  for  the  motion 
not  appearing  in  the  record,  but  only  in  the  ar- 
gument.—State  v.  Frost  (Iowa)  64  N.  W.  401. 
lb]     (Iowa;    IS95.) 

An  indietmt-.nt,  even  if  subject  to  attack 
on  the  ground  that  defendant's  wife  testified  be- 
fore the  grand  jury,  cannot  be  attacked  on  that 
ground  where  it  does  not  appear  from  the  rec- 
ord what  she  testified  to.  or  that  she  was  not 
there  at  the  instance  of  defendant.— State  v. 
Frost  (Iowa)  64  N.  W.  401. 
(o]     (Neb.j    1895.) 

An  objection  that  the  charge  of  the  infor- 
mation was  not  included  in  the  complaint  on 
which  defendant  was  arrested  will  not  be  re- 
viewed after  judgment  of  conviction,  where  the 
complaint  is  not  in  the  record. — Wright  v.  State 
(Neb.)  (33  N.  W.  147. 
43  Neb.  44. 

[d]  (Neb.j    1S96.) 

An  assignment  of  error  for  the  overrul- 
ing of  a  motion  for  a  continuance  will  not  be  con- 
sidered by  this  court,  when  the  record  fails  to 
disclose  that  such  motion  was  ever  passed  on. — 
Bush  v.  State  (Neb.)  66  N.  W.  63S. 
47  Neb.  642. 

[e]  (Wis.;   1S96.) 

Allowing  amendment  of  an  information 
cannot  be  reviewed  if  the  record  does  not  show 
an  objection.— Tandy  v.  State  (Wis.)  69  N.  W. 
160. 

§  224.   — —   Objecting   to   conduct   or   ar- 
guments of  counsel. 

[a]     (Iowa;   1896.) 

Remarks  of  counsel  arc  not  available  for 
reversal,  unless  incorporated  in  the  hill  of  ex- 
ceptions.— State  v.  Helm  (Iowa)  66  N.  W.  751. 

fbl  (lowai  1S97.) 
Alleged  improper  remarks  of  the  county 
attorney  will  not  be  reviewed  where  the  record 
does  not  show  that  it  contains  all  the  evidence 
considered  by  the  court  below  in  passing  on  the 
alleged  misconduct. — State  v.  Bigelow  (Iowa) 
70  N.  W.  600. 

£c]     (Mich.:    1897.) 

Where  the  record  does  not  show  what  was 
said  by  the  prosecuting  attorney,  exceptions  to 
his  argument  will  not  be  reviewed. — People  v. 
Baker  (Mich.)  70  N.  W.  431. 


225. 


Ruling  on  evidence. 


(Neb.;    1S9«.) 

Affidavits  presented  as  evidence  on  a 
hearing  in  the  lower  court  will  not  be  examined 
on  appeal  unless  embodied  in  a  bill  of  excep- 
tions.—Korth  v.  State,  65  N.  W.  792,  46  Neb. 
631. 

§   226.   — —   Review   of   instructions. 
(Iowa;   1895.) 

Alleged  error  in  instructions  will  not  be 
considered  unless  all  the  instructions  are  set  out. 
—State  v.  Lauderbeck  (Iowa)  65  N.  W.  158. 

§  227.   Objections  not  raised  below. 

[a]  (Iowa;    1895.) 

The  objection  that  the  attorney  for  the 
witness,  and  not  the  witness  himself,  made  the 
claim  of  personal  privilege,  cannot  be  raised 
for  the  first  time  on  appeal. — State  v.  Weems 
(Iowa)  65  N.  W.  3S7. 

[b]  (Mich.;    1895.) 

'1  lie  objection  that  a  witness'  name  was 
not  indorsed  on  the  information  cannot  be  tak- 
en for  the  first  time  on  appeal. — People  v.  De 
France  (Mich.)  62  N.  W.  709. 

104  Mich.  563. 
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[c]     (Mich.:    1S95.) 

An  objection  that  there  is  no  evidence 
of  any  intent  to  commit  the  crime  with  which 
defendant  is  charged  comes  too  l.-ne  on  appeal. 
—People  v.  Smith  (Mich.)  64  N.  W.  200. 

Objections  to  evidence,  see  ante,  §  77. 

§  228.    Necessity      and   sufficiency   of   ex- 
ceptions. 

[a]  (Neb.;    1895.) 

The  admission  of  evidence  will  not  be  re- 
viewed in  the  absence  of  an  exception  taken  at 
the  trial. — Thompson  v.  State  (Neb.)  62  N.  W. 
1060. 

44  Neb.  566. 

[b]  (Neb.;    1895.) 

When  an  objection  is  sustained  to  a  ques- 
tion asked  on  the  examination  in  chief,  the  par- 
ty desiring  the  evidence  should  offer  to  prove  the 
facts  sought  to  be  elicited  by  the  question,  in 
order  to  obtain  a  review  of  the  ruling. — Ford  v. 
State,  64  N.  W.  1082,  46  Neb.  390. 

§  229.   In   absence   of   evidence  or  state- 
ment of  facts, 
[a]     (Iowa;    1895.) 

The  sufficiency  of  the  evidence  cannot  be 
reviewed,  the  record  not  showing  that  it  con- 
tains all  the  evidence. — State  v.  French  (Iowa) 
65  N.  W.  156. 

tb]     (Neb.;    1895.) 

Statements  by  counsel,  made  in  the  course 
of  argument,  though  contained  in  the  bill  of  ex- 
ceptions, cannot  be  considered  as  evidence  of 
the  facts  stated. — Grossman  v.  State  (Neb.)  64 
N.  W.  354,  46  Neb.  21. 

§   230.    Errors    not    assigned    on    motion 
for  new  trial, 
la]     (Neb.;    1S95.) 

Instructions    of    which    no    complaint    is 
made  by  motion  for  a  new  trial  or  in  the  peti- 
tion in  error   will   not   be  reviewed.  —  Jolly   v. 
State,  62  N.  W.  300,  43  Neb.  857. 
lb]     (Neb.:    1895.) 

Alleged  error  in  overruling  challenges  to 
jurors  for  cause,  not  called  to  the  attention  of 
the  trial  court  in  the  motion  for  new  trial,  will 
not  be  considered.— Ford  v.  State  (Neb.)  64  N. 
W.  10S2,  46  Neb.  390. 

[c]  (Neb.:   1897.) 

The  denial  of  a  motion  to  require  the  state 
to  elect  upon  which  count  of  an  information  it 
will  rely  for  conviction  is  reviewable  without  be- 
ing assigned  as  error  in  the  motion  for  a  new 
trial.— Hans  v.  State  (Neb.)  69  N.  W.  838. 

§  231.    Harmless   error. 

[a]  (Iowa;    1895.) 

Where,  after  one  jointly  indicted  with 
defendant  had  taken  the  stand  as  a  witness 
for  the  defense,  he  was  withdrawn  by  his 
counsel  for  consultation,  defendant  was  not 
prejudiced  by  the  refusal  of  the  court  to  allow 
him  to  take  part  in  the  consultation;  the  wit- 
ness refusing  to  answer  any  questions,  on  the 
ground  that  his  answers  would  tend  to  crim- 
inate him. — State  v.  Weems  (Iowa)  65  N.  W. 
387. 

[b]  (Mich.;    1895.) 

Where  defendant  places  on  the  stand  a 
witness  whose  name  was  indorsed  on  the  in- 
formation, the  failure  of  the  state  to  call  such 
witness  is  harmless  error.  —  People  v.  Resh 
(Mich.)  65  N.  W.  99. 

[c]  (Neb.;    1897.) 

Refusal   of   a    continuance,    when    not    an 
abuse  of  discretion,  is  not  ground  for  reversal. 
— Fanton  v.  State  (Neb.)  69  N.  W.  953. 
£d]     (Neb.;    1897.) 

A  case  will  not  be  reversed  because  of  the 
limitation  placed  upon  the  cross-examination  of 
a  witness  as  to  his  interest  or  bias,  unless  the 
party  against  whom  the  witness  was  called  was 
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My  prejudiced  by  such  limitation. — Davis 
v.  State  i  .-■ 
|«- J    iv.  I).;    1805.) 

Whether  the  order  in  which  peremptory 

ages  were  made,  under  direction  of  court, 

wbb  tl  mplated  by  statute,  is  Immaterial, 

where  the  ■ rd  shows  tb  lant  accept 

■  .ill  bis  p 
ted.  -State  v.   Reddington  (S.   D.) 
64   X.    \V.    : 
|fj     is.  i».;    1895.) 

it;  wi  le  en  or  to  overrule  s 

for  the  i         o  that  the  i  e  o                  -  was 

therefrom,  ess  was  not 

allowed  i"  testify  for  State  v.  Isaac- 
sou  (S.  D.)  65  X.  \V.  430. 

Ik  J     ( «'  la. I    i 

Where  the  only  matter  pleaded  in  abate 
ment  was  thai  the  accused  had  not  had  a 
preliminary  examination,  and  the  proof  of  such 
plea  consist  affidavit  of  the  aci  used  and 

the  record  in  c 't,  and   £tk"  run'!,  without  an 

i  or  demurrer  being  interposed,  determin- 
ed that  tin'  plea  was  not  in  accordance  with  the 
facts,  and  overruled  it,  and  such  determination 
was  sustained  by  the  record,  the  irregularity 
was  no1  prejudii  er  v    State  (Wis.)  04 

X.  \V.  850,  :n  Wis.  249. 

In  instructions,  see  ante,  §  147. 


§  232. 


In  admission   of  evidence. 


[a]     (Iovra;    1894.) 

<  in  a  criminal  trial,  error  in  permitting 
a  witness  to  testify  to  a  conversation  with  a 
person    who    claimed    to   represent    defendant, 

without  proof  that  such  person  did  represent 
him,  is  cured  by  subsequent  evidence  that  de- 
fendant admitted  that  the  person  represented 
him— State  v.  Oeder  (Iowa)  61  N.  W.  190. 

92  Iowa,  767. 
1 1. 1     (Iowa:   1894.) 

Error  in  admitting  the  testimony  of  an 
abstracter  of  titles  to  show  title  in  a  married 
woman  to  the  building  which  defendant  was 
charged  with  attempting  to  burn  was  not  preju- 
dicial where,  without  it,  such  title  was  suffi- 
ciently shown  by  deed  and  by  the  testimony 
of  her  husband. — State  v.  Tennebom  (Iowa)  61 
N.  W.  193. 

92  Iowa,  551. 

[c]  <  Iovra;    1895.) 

Where  the  officer's  testimony  covering 
the  contents  of  his  return  on  th"  warrant  of 
arrest  is  uncontradicted,  the  fact  that  the  war- 
rant and  return  were  improperly  admitted  in 
evidence  is  immaterial. — State  v.  Seery  (Iowa) 
64  N.  W.  631. 

[d]  (Iowa;    1S96.) 

Itv  a  prosecution  for  fraudulent  banking, 
defendant,  on  cross-examination,  was  asked,  as 
touching  bis  expenditures,  if  there  had  not  been 
a  bastardy  proceeding  against  him  a  few  years 
before  that  cost  him  a  great  deal  of  money  to 
settle.  After  the  examination  proceeded '  for 
some  time,  the  court  struck  out  the  testimony  as 
too  remote.  Belli  that,  though  the  evidence 
should  not  have  been  offered,  defendant  was  not 
prejudiced.— State  v.  Yetzer  (Iowa)  66  N.  W. 
737. 

[e]  tlowat    189G.) 

Vi  hen  a  witness  for  the  state,  on  cross- 
examination,  denies  having  made  a  certain  state- 
ment out  of  court,  and  a  witness  for  defendant 
afterwards  testifies  that  such  witness  made  such 
statement,  it  is  not  prejudicial  error  to  allow  the 
state"s  witness  to  again  deny  it. — State  v.  Rudd 
(Iowa)  66  N.  W.  74S. 
[£]     (Iowa;    JStlC.) 

Error  in  admitting  evidence  that  before 
the  homicide  defendant's  reputation  as  an  order- 
ly and  peaceable  man  wis  bad.  and  that  that  of 
deceased  was  good,  in  the  absence  of  prior  evi- 
dence by  defendant  as  to  his  good  reputation, 
was  cured  by  a  charge  to  "disregard  it,  as  hav- 


ing   no    weight    whatever."  — State   T.    Helm 
86  N.   W.  751. 
It)     (Iovra  i    1880.) 

Permitting  a   witness  who  was  not  exam- 
ined before  the  gi  \a  me  was  not 
indorsed  on  the  indictment,  and  whose  teetimonj 
ii  the  indictment,   t 
givi 
...  4  121,  that  he  would  be  . 
as  a  wi  nesa,  is  ha             i  rror;    tie-  prosecution 
being  forseductioi                    mt's  intercourse  with 

> 
if  the  child,  being  admitted;   and  his  con- 
tention Ij  that  the  re  .-■  as  no 

being  merely  that,  when  he 
told  defendant  that  pro  ecutrix  had  n  chil 

e,  defendant,  who  wa 
the  child's   support,   said   "he  was   going 

ing  for  her  next  week."— State  v.  Whal- 
>  ii  (Iowa)  68  X.  W.  554. 
lh]     (Mich.)    1895.) 

On    a    trial    for   assault,    defendant    was 
had   not    Peon   convicted    before   for 
assault  on  I  I  lining  witness.  . 

i 'at  he  had  the  prosecuting  at 
asked  other  questions  in  regard   to  the  details 
of   thai    assault,    but  the  court   held    them 
missible,  and  instructed  the  jury  that   tie 

ir  which  such  conviction  was  admitted  was 

i  el's   credibility    as    a    wit! 

Held,   thai   defendant  bad   no  cause   for 
plaint.— People  v.  Conrey  (Mich.)  t>4  X.  W 

[1]      (Wis.;     1806.) 

A  witness  lor  the  state  in  a  murder 

after    t.-st  i  lying   that    shortly   after   the   murd    r 

the  act  gave  cartridges  belonging  to  his  gun 

to    witness,    saving    that    he    was    going    B 

lid  not  want  them,  was  allowed  to  testify 
that  he  supposed  accused  then  by  meant  that  he 
was   g  er   the   road."     Ilild   that,   since 

Eev.  St.      2S29,  requires  errors  not  affecting  the 
substantial  rights  of  g  party  to  be  disregarded, 
the   error   is   no   ground  for  reversal.— Odette  v. 
State  (WiiT)  62  N.  W.  1054. 
'.in  Wis.  258. 

§   233.   In  exclusion  of  evidence. 

[a]     1 1  -Miis   lxtir..) 

Where,  on  trial  of  an  indictment  for  fail- 
ing to  stop  a  steam  engine  propelled  on  a  high- 
way on  the  approach  of  a  person  driving  on  the 
highway,  it  appeared  that  defendant,  after 
stopping  the  engine,  started  it  again  because  it 
was  sinking  in  mud.  defendant  was  not  p 
diced  by  the  refusal  to  oermit  him  to  state  what 
effect  on  the  engine  the  sinking  would  have.— 
State  v.  Kowolski  (Iowa)  05  X.  W.  306. 

lb]      (S.  D.;    189C.) 

Error    it,    sustaining   an    objection    to    a 
question    is   harmless   where   the   witness   subse- 
quently answers  the  question. — State  v.  Hughes 
(S.  ».)  66  X.  W.  1076. 
[c]     (S.  D.;   189<(.) 

The  refusal  of  the  court  to  permit  an- 
swers to  certain  questions  on  cross-examination 
is  not  prejudicial  error,  when,  in  other  parts  of 
the  record,  and  in  answer  to  other  questions,  the 
witness  has  testified  fullv  upon  the  matters  ex- 
cluded.—State  v.  Smith  (S.  D.)  67  N.  W.  010. 


5.  DECISION. 

§   234.    Affirmance. 

[a]  (Io^va:   1895.) 

After  judgment  of  conviction  has  been 
affirmed  on  appeal,  the  supreme  court  cannot  re- 
vets.' an  order  denying  a  motion,  made  after 
conviction,  to  appoint  an  attorney  for  defend- 
ant, to  prosecute  an  appeal. — State  v.  I 
(Iowa)  64  X.  W.  tilt. 

[b]  dona:    1S95.) 

A   conviction    for  obtaining  property    by 
false  pretenses,   presented  for  review  on   tran- 
scripts of  the  record  without  argument,   u 
affirmed  where  the  evidence  clearly    wan- 
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the  findings. — State  v.  Cooper  (Iowa)  65  N.  W. 
155. 
[c]     (Iowai    1S95.) 

Where  the  record  does  not  contain  the 
evidence  or  instructions,  and  no  error  is  appar- 
ent, the  judgment  will  be  affirmed. — State  v. 
Addison  (Iowa)  65  N.  W.  309. 

§   235.    Dismissal. 
(Iown;   1896.) 

An  appeal  in  a  criminal  case  will  be  dismiss- 
ed where  there  is  no  appearance  for  the  appel- 
lant, and  nothing  in  the  record  to  show  that  an 
appeal  has  been  taken. — State  v.  Dolezol  (Iowa) 
68  N.  W.  917. 

For  failure  of  record  to  show  taking  of  ap- 
peal, see  ante,  §  213. 


§  23G. 


Escape  pending  appeal. 


(Iowa;   1894.) 

Defendant  was  convicted  in  justice  court 
nf  unlawfully  selling  intoxicating  liquors,  and. 
pending  appeal,  fled  to  another  state.  He  after- 
wards appeared  in  the  district  court,  and  de- 
manded a  trial.  EcUl,  that  it  was  proper  for 
tbe  court  to  overrule  a  motion  to  dismiss  the 
appeal.— State  v.  Colby  (Iowa)  61  N.  W.  1S7. 
92  Iowa,  463. 

§  237.    Reversal. 
(Neb.:    ISO.".) 

Ordinarily  a  conviction  in  a  criminal  case 
will  be  reversed  where  the  attorney  general  fails 
to  file  a  brief  because,  in  his  opinion,  the  evi- 
dence is  insufficient  to  sustain  a  conviction. — 
George  v.  State  (Neb.)  62  N.  W.  1094. 
44  Neb.  757. 

Si   238.    Mollification  of  judgment  or  sen- 
tence  prononnced   below, 
[a]     (Iovtn:    1896.) 

A  sentence  to  imprisonment  for  three 
years  and  nine  months,  on  conviction  of  the  lar- 
ceny of  property  of  the  value  of  $23,  will  not  be 
reduced,  where  there  is  evidence  in  the  record 
rendering  it  probable  that  the  defendant  was 
rned  in  other  thefts,  and  was  one  of  an 
organization  for  such  purpose. — State  v.  Hall 
(Iowa)  66  N.  W.  725. 
(hi     (Neb.:    1896. > 

Where  no  error  appears  in  the  record  of 
a  criminal  case,  the  supreme  court  will  not  re- 
duce a  sentence  warranted  by  the  statute  be- 
cause of  apparent  undue  severity. — Barney  v. 
State  (Neb.)  68  N.  W.  636. 
lc]     (Neb.:    1897.) 

Where  no  error  appears,  the  supreme  court 
will  not  reduce  a  sentence  warranted  by  stat- 
ute because  apparently  too  severe. — Panton  v. 
State  (Neb.)  69  N.  W.  953. 

[ill      (S.  U.;    1S95.) 

Where  the  judgment  imposes  a  longer 
term  of  imprisonment  than  is  authorized,  it 
may,  under  Comp.  Laws.  §  7521,  be  modified 
on  error  by  substituting  the  maximum  penalty. 
-State  v.  Taylor  (S.  D.)  64  N.  W.  548. 

%   239.    Remand. 
(Neb.:    1895.) 

Where  a  verdict  was  responsive  to  each  of 
two  counts  which  together  charged  but  one 
crime,  and  the  court  imposed  separate  sen- 
tences under  each,  it  constituted  an  irregulari- 
ty, to  cure  which  the  cause  would  be  remand- 
ed for  judgment,  finding  defendant  guilty  of 
two  elements  of  but  one  crime.  —  Griffen  v. 
State,  64  N.  W.  966,  46  Neb.  2S2. 

I   240.   Proceedings  below. 

(Iowa;    1890.) 

Code,  §§  4541-4545.  provide  that  on  ar- 
firmance  the  original  judgment  shall  be  car- 
ried into  effect  as  the  supreme  court  shall  di- 
rect, and  that  after  a  certified  copy  of  its  judg- 
ment,   with   instructions,    have   been    remitted, 


all  proceedings  to  carry  the  judgment  Into  ef- 
fect must  be  had  in  the  court  below.  Held, 
that  a  simple  procedendo,  stating  that  the  judg- 
ment had  been  affirmed,  and  directing  the  court 
to  proceed  in  execution  thereof,  was  insuffi- 
cient to  authorize  forfeiture  of  defendant's  bail 
for  nonappearance.— State  v.  McEnturff  (Iowa) 
67  N.  W.  272. 


CROPS. 

Mortgage  on,  see  "Chattel  Mortgages,"  §  13. 

future  crops,  see  "Chattel  Mortgages,"  §  8. 

Renting  on  shares,  see  "Landlord  ami  Tenant," 

§  64. 
Reservation    in    contract   of   sale,   see   "Vendor 

and  Purchaser,"  §  7. 
Right    of    purchaser    at    foreclosure    sale,    see 
Mortgages,"  §  75. 

of   tenant   to   emblements,   see   "Landlord 

and   Tenant,"  §  5. 

Seizure  under  thresher's  lien,  see  "Liens,"  §  4. 
Tenancy   in    common,    see    "Tenancy   in    Com- 
mon," §  1. 

[a]  (Minn.;    1896.) 

A  finding  that  a  mortgagor  of  a  crop  of 
grain  had  an  interest  therein  was  not  sustained 
by  evidence  that  he  "operated"  the  land  on  which 
it  was  raised  under  an  agreement  with  the  own- 
er, the  terms  of  which  were  undisclosed;  that 
part  of  the  grain  was  hauled  by  the  landowner  to 
his  home,  and  part  taken  to  an  elevator,  the  dis- 
position of  the  remainder  not  being  shown;  that 
the  landowner  and  the  mortgagor  called  at  the 
elevator  to  see  how  much  grain  was  there;  and 
that  the  former  obtained  and  sold  tickets  for  the 
stored  grain,  and  out  of  the  proceeds  paid  a  seed- 
grain  note,  the  maker  of  which  was  not  named, 
and  threshing  bills,  and  paid  the  balance  to  the 
mortgagor.  —  Hogan  v.  Atlantic  Elevator  Co. 
(Minu.)  69  N.  W.  1. 

[b]  (Minn.;    1896.) 

Where  one  entitled  to  the  possession  of  land 
which  had  been  cultivated  by  a  trespasser  for  a 
number  of  years,  entered  on  the  land  peaceably  in 
the  spring,  and  without  real  opposition  proceeded 
to  seed  the  ground,  the  crop  raised  thereon  be- 
longed to  him. — Mercil  v.  Brouillette  (Minn.)  69 
N.  W.  218. 

[c]  (N.  D.;    1.896.) 

A  mortgagor  planted  from  seed  purchased 
by  him,  and  harvested,  threshed,  and  sold,  a  crop 
raised  on  land  owned  by  another,  on  which,  dur- 
ing seeding  time,  and  for  a  short  time  prior  there- 
to, the  mortgagor  resided  with  his  family.  The 
owner  did  not  reside  on  the  land,  and  whether  he 
consented  to  the  mortgagor's  occupancy  was  not 
shown.  Held,  that  the  question  whether  the 
landowner  or  the  mortgagor  owned  the  crop  was 
for  the  jury. — Elstad  v.  Northwestern  Elevator 
Co.  (N.  D.)  69  N.  W.  44. 


CROSS  BILL. 

See  "Equity,  §  46. 

CROSS-EXAMINATION. 

Of  witness,  see  "Witness,"  §§  35-39. 

CROSSINGS. 

Accidents  at,  see  "Railroad.  Companies,"  §§  28- 
44. 

CROSS  INTERROGATORIES. 

See  "Deposition,"  §  5. 
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CRUELTY. 

Ag  ground  for  d  "Divorce,"  §5  0,  10. 

Cruel   or   unusual    punishments,   see   "Constitu- 
tiuniU  Law."  jj  76. 


CURATIVE  ACTS. 

Affecting    foreign    acknowledgments,    sec    "Ac- 

at,"  §  f>. 

pective    legislation,    see    "Constitutional 
Law,"  5  27. 

CURATORS. 

See  "Executors  and  Administrators";   "Guard 
ian  and  Ward";    "Insanity." 


CURTESY. 


See  "Dower." 


CUSTODIA  LEGIS. 

Exemption  of  property,  see  "Exemptions,"  §  10. 
Expense  of  <-:iriiiix   for  property,   see   "Sheriffs 

and  Constables,"  §  5. 
Property  assigned,   see  "Assignment  for  Benefit 

of  Creditors,"    §   21. 
subject  to  attachment,  see  "Attachment," 

§   10. 
Replevin  of  property,  see  "Replevin,"  §  3. 


CUSTOM  AND  USAGE. 

Effect  on  negligence,  see  "Negligence,"  §  40. 

§   1.   Knowledge  of  custom. 

(Neb.:    1890.) 

Proof  of  knowledge  is  required,  to  give 
effect  to  a  custom,  unless  it  is  so  widely  and  gen- 
erally known  and  so  well  established  as  that 
knowledge  thereof  may  well  be  presumed. — Union 
Si. irk- Yards  Co.  v.  Westcott  (Neb.)  OG  N.  W. 
419. 

47  Neb.  300. 

§   2.    'When  m;iy  be  shown. 

[a]     (Iowa;   1S!>.">.) 

A  custom  of  railroad  companies  to  build 
their  switches  in  a  certain  way  is  not  evidence 
of  want  of  negligence  in  a  company  following 
the  custom,  where  the  customary  manner  of 
building  is  in  itself  negligent. — Austin  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa)  61  N.  W.  849. 
93  Iowa,  236. 

lb]     (Iowa;   1890.) 

Evidence  of  a  usage  or  custom  is  admis- 
sible, though  it  establish  a  rule  different  from, 
but  not  in  contravention  of,  the  general  law  of 


the  land.— Milroy  v.  Chicago,  M.  &  St  P.  By, 
Co.  (Iowa)  67  N.  W.  276. 

§   3.   —   To  explain  or  modify  contract, 
la]     (Iowa  |    1806.) 

.  eridi  nee  is  admi    ible  i"  il  i «  thai 
■  guaranty  in  a  contn 

ing,    "I '  .]   againsl    market    pi 

i  shipment,"  meant,  a rding  to 

.  and  usage,  thai  the  purchaser  ihoul  I 
the  benefit  of  any  decline  in   |  niter 

Manuf'g  Co.  v.  Ft.  Dodge  Grocery  i 

66  X.  W.  .ST.-.. 

[b]     ( tiled. ;    1894.) 

Where     a      llllnboriii.  l      provide! 

thai  payment  for  cutting  tie-  timber  is  t.,  be 
ni Hi-  according  t.>  the  tall;  ..i  :i  certain  saw 
mill,    where   the   logs    wet.  iwed,   dead 

culls  i  nded,  the  fact  thai  tie-  t 

.1    tie-    null    was   higher   than    was   customary 
among  <>ih.  r-  mills  is  immaterial. — Brigham  t. 
klartin  (Mich  )  61  X.  \V.  276. 
n>;:  Mich.  I--' 

tc]     (Mich.:    isti<;.t 

When-  a  building  contract  in  express  terms 
calls   for  doors  of  a  certain   the  dence 

of  a  custom  among  carpenters  t . .  use  doors  one- 
eighth  of  an  inch  less  in  thickness  when  doors 
of  such  thickness  wert  I,  due  to  the  fact 

that  the  lumber  from  v.  manu- 

factured lost  that  much  "lien  dressed,  is  inad- 
missible to  vary  the  contract,  there  being  no  evi- 
dence that  tie-  custom  was  general  in  its  appli- 
cation, or  that  the  owner  of  the  building  had 
knowledge  of  it.— Eaton  v.  Uladwell  (Mich.)  66 
X.    ,V. 

[<ll    i  Net,.:    ISO",  i 

The  business  usage  of  a  particular  indi- 
vidual is  not  admissible  to  interpret  a  contract 
between  him  and  another,  without  proof  that 
the  latter  knew  of  such  usage.  Gamble  v.  A. 
Stauber  Manuf'g  Co.  (Neb.)  69  X.  \V.  860. 

§  4.    Province  of  court  and  jury, 
[a]     (Iowa;   1890.) 

How  fare  usage  testified  to  should  mod- 
ify or  control  a  contract  is  a  question  of  law. — 
Milroy  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 

67  X.  W.  276. 

Lb  J     (Iowa;    1.S96.) 

The  mere  fact  of  a  conflict  in  the  testi- 
mony as  to  the  existence  of  the  usage  or  cus- 
tom pleaded  does  not.  as  a  matter  of  law,  nega- 
tive such  custom:  and  if  plaintiff  has  produced 
evidence  which,  when  fairly  and  reasonably 
considered,  would  prove  the  alleged  custom,  tin- 
question  is  f»r  the  jury,  under  proper  instruc- 
tions.—Milroy  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Iowa)  67  N.  W.  276. 


CUTTING  TIMBER. 

See     "Adverse  Possession,"    §   13;     "Logs  and 

Logging." 

Damages  for  trespass,  see  "Trespass,"  §§  7,  8. 

License  to  cut,  see  "License,"  §  1. 

Right  to  costs  in  action  for,  see  "Costs,"  §  9. 
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DAMAGES. 

I.  IN    GENERAL  —  NOMINAL    DAMA- 
GES. SS  1.  2. 
II.  EXEMPLARY  DAMAGES,  §§  3-5. 
III.  PROXIMATE  AND  REMOTE  CAUSE, 

S  G. 
IV.  PENALTIES      AND      LIQUIDATED 
DAMAGES,  §§  7-9. 
V.  MEASURE  FOR  BREACH  OF  CON- 
TRACT, §5  10-22. 

1.  In  General,  §§  10-13. 

2.  Particular  Contracts,  §§  14-22. 
VI.  MEASURE  FOR  TORTS,  §§  23-32. 

VII.  INTEREST  AS  ELEMENT  OF  DAM- 
AGES. §  33. 
VIII.   EXCESSIVE      AND      INADEQUATE 
DAMAGES,  SS  34-37. 
IX.  PRACTICE,  §§  38-52. 

Arising  from  public  improvements,  see  "Mu- 
nicipal Corporations."   §5   164-1G8. 

Attorney's  fees  as  damages  in  action  for  breach 
of  covenant,  see  "Covenants,"  §  8. 

Caused  by  alteration  of  highway,  see  "High- 
ways," §  19. 

Civil  damage  laws,  see  "Intoxicating  Liquors," 
§§  54-63. 

For  alienating  affections,  see  "Husband  and 
Wife."  §  40. 

For  establishment  of  highway,  see  "Highways," 
§  15. 

For  forcible  entry  and  detainer,  see  "Forcible 
Entry  and  Detainer,"  §  8. 

For  frivolous  or  vexatious  appeal,  see  "Ap- 
peal," §  277. 

For  sale  under  mortgage  before  statutory  time, 
see  "Chattel  Mortgages."   §  54. 

In  replevin,  see  "Replevin,"  §  29. 

Measure  for  land  taken  for  public  use,  see 
"Eminent  Domain,"  §§  33-40. 


I.    IN  GENERAL— NOMINAL  DAMAGES. 

§   1.    Costs  and  expenses  of  litigation. 

(Iowa;   1890.) 

In  a  suit  to  set  aside  a  judgment  by  confes- 
sion, there  can  be  no  recovery  of  expenditures 
for  attorney's  fees,  hotel  bills,  and  for  loss  of 
time.— Bull" v.  Keenan  (Iowa)  69  N.  W.  433. 

§  2.    Nominal  damages. 

[al     Olicli.:    1897.) 

Nominal  damages  only  are  recoverable  for 
being  deprived  of  the  convenience  of  the  use 
of  gas  by  the  removal  of  the  meter  by  the  gas 
company,  where  uo  pecuniary  loss  is  suffered. 
—Detroit  Gas  Co.  v.  Moreton  Truck  &  Storage 
Co.  (Mich.)  69  N.  W.  659. 

[b]      (S.  1).;    18!MS.) 

Defendants  agreed  to  erect  a  mill  and  oper- 
ate it  for  five  years  except  at  such  times  as,  for 
causes  beyond  their  control,  it  could  not  be  oper- 
ated without  loss  by  the  use  of  economy  and 
skill,  and  that  they  would  not  sell  the  mill  dur- 
ing that  period  unless  the  vendee  would  bind 
himself  to  fulfill  the  contract.  Before  the  five 
years  expired,  defendants  sold  the  mill  without 
the  consent  of  the  other  contracting  party,  and 
without  requiring  the  vendee  to  observe  the  con- 
tra,f.  and  thereafter  within  the  five  years  the 
mill  was  burned,  and  ceased  to  be  operated. 
Bclil,  that  the  damages  resulting  from  the  trans- 
fer, and  from  the  vendee's  failure  to  rebuild  and 
perate,  were  not  "clearly  ascertainable  in  both 
tl  ir  nature  and  origin,"  within  Comp.  Laws,  § 
45S1,  and  heuce  the  other  contracting  party  was 


entitled  to  nominal  damages  only. — Hudson  T. 
Archer  (S.  D.)  68  X.  W.  541. 

See,  also,  "Replevin,"  §  30. 

Reversal  for  failure  to  assess  nominal  damages, 
see  post,  §  52. 

II.    EXEMPLARY  DAMAGES. 

In  action  against  master  for  injuries  by  servant, 
see  "Master  and  Servant,"  §  21. 

Under  civil  damage  laws,  see  "Intoxicating  Liq- 
uors," §  63. 

§  3.      Liability  of  carrier. 

(Wis.;    1805.) 

No  punitive  damages  can  be  assessed 
against  the  owner  of  a  steamboat  for  the  mis- 
conduct of  the  captain  towards  a  passenger  on 
the  boat,  in  the  absence  of  evidence  of  a  ratifi- 
cation of  such  conduct. — Mace  v.  Reed  (Wis.)  62 
N.  W.  186,  89  Wis.  440. 

§  4.    For  conversion  of  goods. 

[a]     dona;   1890.) 

In  conversion,  where  there  is  some  evi- 
dence that  defendants  took  possession  of  and 
sold  the  property  with  intent  to  oppress  and  in- 
jure the  plaintiff,  it  was  proper  to  instruct  that 
exemplary  damages  may  be  allowed  if  the  acts 
complained  of  were  committed  maliciously,  or 
with  intent  to  oppress  and  injure  the  plaintiff. 
— Casey  v.  Ballou  Banking  Co.  (Iowa)  67  N. 
W.  9S. 

[I>]      (Minn.:    1S90.) 

In  an  action  by  a  third  party  against  a 
judgment  creditor  for  conversion  of  property 
levied  on  as  the  property  of  the  judgment 
debtor,  but  claimed  by  the  plaintiff  as  bis  prop- 
erty, it  is  error  to  admit  evidence  of  the 
wealth  of  defendant,  with  a  view  to  the  recov- 
ery of  punitive  damages,  unless  there  is  evi- 
dence tending  to  prove  that  he  was  guilty  of 
gross  oppression,  or  wanton  disregard  of  the 
rights  of  plaintiff,  in  converting  the  property, 
so  as  to  justify  the  allowance  of  punitive  dam- 
ages.—Cohen  v.  Goldberg  (Minn.)  67  N.  W. 
1149. 

§  5.   Personal  injuries, 
[a]     (Wis.:    1896.) 

In  an  action  for  a  personal  tort,  plaintiff  is 
not  entitled  to  punitive  damages  as  a  matter  of 
legal  right,  but  the  awarding  of  such  damages 
is  within  the  discretion  of  the  iury.  Hooker  v. 
Xewton  (1869)  24  Wis.  292,  criticised.— Robinson 
v.  Superior  Rapid-Transit  Ry.  Co.,  68  N.  W. 
961. 

lb  I     (Wis.;    1S90.) 

Where  a  man,  retaliating  for  a  kick,  strikes 
a  woman  with  such  force  as  to  inflict  serious 
injuries,  and  the  blow  is  not  necessary  for  his 
protection  from  threatened  or  impending  in- 
inrv.  punitory  damages  may  be  awarded. — 
Nichols  v.  Brabazon  (Wis.)  69  N.  W.  342. 


III.    PROXIMATE    AND    REMOTE 
CAUSE. 

Proximate    cause    of   injury   to    passenger,    see 
"Carriers,"  §  42. 

§   6.    Damages  for  breach  of  condition  in 
deed. 

(Neb.:    1895.) 

Where  one  takes  a  deed  on  the  express 
condition  that  he  is  to  convey  the  laud  to  an- 
other, his  refusal  to  convey  renders  him  liable 
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for  an  ised  thereby  to  the 

T.  Blake 
(Neb  i  '.':  N    W     167. 
<eb.  213. 


IV.    PENALTIES  AND   LIQUIDATED 
DAMAGES. 

Directing    verdict    fur    liquidated    amount,    see 
post. 

§  7.    Validity  of  pro\i*ion  for  liquidated 
damages. 
(S.  D.:    1890.) 

Ion  that  the  prr.-i n tor  may  retain 
all  payments  mo  i  red,  in  case  the  Bran- 

tee   fails  i"  perl  i  itract   for 

land,  containing  covenants  and 
number  and  nature  of  which  made  it  im 
tieable  to  fix  the  actual  damage  in  case  of  a 
is  valid. — Barnes  v.  Clement  (S. 
D.)  66  N.  W.  810. 

§   8.    When  contract  construed  to  provide* 
for  liquidated  damages, 
[a]     (Jowai    1895.) 

1  to  purchase  a  one- 
half  interest  in  plaintiff's  store,  and  to  enti  i 
partnership  with  him.  depositing  in  a  ban! 
as  "a  forfeit"  in  case  he  should  fail  to  carry  out 
the  contract.     Plaintiff  leased  the  building   for 
the   firm,   notified   all   creditors   of   the   pn 
change,  and  added  to  the  stock,  on  defendant's 
suggestion,  certain  goo  lie  had  not  pre- 

viously  carried.     Sul  sequently  defendant  refus- 
ed  to   comply    with   the   terms  of    tl 
Held,  that   the  $500  should  be  considered   liqui- 
dated damages,  and  not  a  penalty.— Sanford   v. 
First  Nat  Bani  (Iowa)  G3  N.  W.  459. 

lb]     (Iowa;    1895.) 

Whether  a  sum  named  in  a  contract  is  to 
be  regarded  as  liquidated  damages  or  as  a  pen- 
alty depends  on  the  intention  of  the  parties  as  it 
is  from  the  nature  of  the  c<  the  sit- 

uation  of  the  parties,   and   surrounding   circum- 

s,  aid  not  merely  on  the  language  < 
c  mtract.— Sanford   v.   First  Nat.   Bank   (Iowa) 
63  N.  \V.  459. 

lc]     (Neb.;   1S9G.) 

A  contract  for  a  conveyance  of  land  pro- 
vided that,  if  the  vendor  should  default,  the 
purchaser  should  have  the  use  of  the  premises 
to  be  conveyed  for  a  certain  term  of  about  a 
year,  "the  same  being  compensation  as  dan 
to  the  purchaser  for  the  failure  of  the  vi 
to  execute  said  deed."  Held,  that  the  provision 
was  not  for  a  penalty,  but  for  liquidated  dam- 
ages.—Lorius  v.  Abbott  (Neb.)  08  N.  W.  486. 

Id]     (Wis.;    1890.) 

Plaintiff's  contract   for  refitting  a   barge, 
provided  that,  in  case  work  was  not  done  by  a 
]  .  he  sin, old  pay  $50  per  day  for  each 
day  the  boat  w  us  delayed,  and  that,  "as  regards 
the   date   of   finishing   and   fine,"    the   contract 
should   include  certain   work.     The  fair  rental 
value  of  the  boat  without  crew  was  over  S  pi  a 
day.      Held,    that    the    $50    per    day    was    liqui- 
dated   damages,   and   not  a   penalty.— Mai 
Iron-Works   Co.   v.   Shores  Lumber  Co.   (Wis  I 
65  N.  W    863. 
92  Wis.  2L 

§   9.    Proof  of  actual  damages. 
(Ioyvm:    1895.) 

In  an  action  to  recover  a   sum  stipulated 
in  a  contract  as  liquidated  damages,  no  pri 
actual    damages   is   required. — Sanford   v     First 
Nat.  Bank  (Iowa)  63  N.  W.  459. 


V.  MEASURE  FOR  BREACH  OF  CON- 
TRACT. 

Proximate  cause,  see  ante.  §  ti. 
When  contract  provides  for  liquidated  damages, 
see  ante,  §  8. 


1.  IN  GENERAL, 
8    lO.    Fronts  lost  and  expenses  incurred, 

luj      lUl.h.j     l.s:i:.,i 
0 

h   men  and  operate  the  mill   : 
tit       r  furnished  by 

much    per   thousand    shingles    turned    out, 

'  Fell  v.  Newberry  | 

64  N.  W.   I 

|l,  |      (Hi,  P.;     1890.) 

in  b  n  acl  ion  fur  breach  of  ■ 

erect  a   mill  on  di  land,  and 

imber  thereon  into  lumber  ani 

for  a  fixed  price,   where  it  appears  :: 

formed  tbi  i)  the 

tivo  profits  were  ascertainable 
ing  the  I  le  cost  of  mannfacl  n 

rice,    plaintiff   was  entitled    to 
iis  to  such  profits  Bubmil 
i 
(1895)    64    X.    W.    471.    follie.  t    v. 

Grands  Rapids  Veneer  Works,  67  N.  W.  976. 

I<-1     (Minn.i    1894.) 

»f  damages  for  a  breach  of 
contract    to  allow  one  to  collect  certain  claims 
for  a  fixed  per  cent,  is  the  hiss  of  profi  B.     Sing- 
er Manufg  Co.  v.  Potts  (Minn.)  61  N.  W.  23. 
Bfl  Minn.  240. 
Id]     (Neb.;    1890.) 

In   an   action   for   breach   of  contract   in 
refush  lil   plaintiff  to  perform  the  sane  . 

th"   men  sure  of  dam;  | 

\\  onld  have  act  had  be  been 

permitted    to    perform    it.  —  Kreamer    v.    Irwin 

65  N.  W.  885,  46  Neb.  827. 

§11.    Partial  performance  by  one  party 
before  breach  by  other. 
(Minn.;    IS!>t;.) 

One  who  was  to  drill  and  sink  a  well  for 
another  for  a  compensation  of  90  cents  per  line- 
al foot,  but  was  to  be  paid  nothing  until 
was  reached,   was   entitled   to   recover,   as   dam- 
for  the  other's  breach   of  contract   in    re- 
fusing to  permit  him  to  finish  the  well,  90 
for   each    foot   actually   drilled    and    sunk.— Olson 
v.  Nonenmacher  (Minn.)  Go  N.  W.  042. 
63  .Minn.  425. 

§   12.   Avoidable  consequences. 
(IVeu.:    1895.) 

Where  the  owner  know  that  the  furnace 
was  so  constructed  as  to  imperil  the  building, 
and  continued  to  use  it  without  bavin.-  it  re- 
paired, lull  that  he  could  i  r  from  the 
person  constructing  the  furnace  the  value  of 
the  property  destroyed  by  a  re 
I'lilig  v.  Barnum.  61  N.  W.  749.  43  Neb.  584. 

§13.    Liability  of  surety, 
la]     down:   1897.) 

A    landlord   agreed    to    furnish    his    tenant 
a  certain  number  of  cows  and  hogs.     Ti. 
ant  was  to  purchase  the  stock  on  time,  and  the 
landlord   was  to  become  bis  surety;     the  tenant 
n  sell  the  milk  produced  by  the  cow  s.  and  apply 
the  receipts  on  the  purchase  price.     The 
lord  refused  to  comply  with  the  cont- 
that  the  measure  of  damages  was  the  value  of 
the   stock  over  and  above  the  cost   thereof  at 
the  time  when  they  would  have  been  fully  paid 
for  as  provided  in  the  contract. — Chesmore  v. 
r  (Iowa)  70  N.  W.  701. 
lb]     (Minn.;    IS").-,.) 

The  measure   of  damages,   as   against   a 
surety,    for    breach    of   a    bi  i  by    a 

i    to    the   mortgag     .    conditioned    that 
the    mortgagor   would    rebuild    a    hou 
mortgaged  premises,  is  the  differ 
of  the   breach   between   the  value  of  the   pi 
ises    without    the    house    and   the 
mortgage  debt    at  that  time,  not  to  exceed   tie- 
amount    iu    which    the    building    of    the    1 
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would  hare  increased  the  value  of  the  premises. 
Longfellow    v.    McGregor   (Minn.)   63   N.    W. 
1032.  ' 
•       61  Minn.  494. 


2.  PARTICULAR  CONTRACTS. 

Contract  of  carriage,  see  "Carriers,"  §  10. 

of  sale,  rights  of  buyers,  see  "Sale."  §  78. 

to   exchange    property,    see    "Exchange   of 

Property,"  §  3. 

Covenant  of  warranty,  see  "Covenants,"  §  8. 
Marriage    promise,    see    "Breach    of    Marriage 

Promise,"  §  4. 
Warranty,  see  "Sale,"  §§  37,  83. 

S   14.   In  general, 
[a]     (Iowa:   1S9G.) 

In  an  action  by  a  contractor  with  a  city  for 
street  work,  to  recover  damages  caused  by  the 
stoppage  of  work  under  the  contract  by  the  city, 
causing  a  delay,  the  additional  cost  of  materials 
and  labor  after  work  was  resumed  is  a  proper 
element  of  damages. — King  v.  City  of  Des 
Moines  (Iowa)  68  N.  W.  708. 

[bj     (Midi.;    1807.) 

The  measure  of  damages  for  breach  of  a 
contract  by  a  purchaser  of  gravel  to  leave  the 
lots  graded  to  the  alley  level  after  removing  the 
•--ravel  therefrom  is  the  cost  of  such  grading. — 
Grady  v.  Sullivan  (Mich.)  70  N.  W.  1040. 

[c]  (Minn.:   1897.) 

Depreciation  of  stock  of  an  insurance  com- 
pany purchased  from  it  by  one  upon  engaging 
as  its  agent  cannot  be  considered  in  estimating 
ihe  damages  to  be  allowed  the  agent  for  a 
breach  of  the  contract  of  agency. — Ray  v.  Lewis 
i  Minn.)  69  N.  W.  1100. 

[d]  (S.  D.:   1890.) 

A  written  contract  provided  that  defendants 
would  erect  a  mill  and  operate  it  for  five  years, 
except  at  such  times  as,  for  causes  beyond  their 
control,  it  could  not  be  operated  without  loss  by 
the  use  of  economy  and  skill:  that  they  would 
not  during  said  period  sell  the  mill  unless  the 
vendee  would  bind  himself  to  fulfill  the  condi- 
tions of  the  contract;  and  that  plaintiffs  would 
pay  defendants  a  specified  sum, — a  part  on  the 
arrival  of  the  machinery,  the  balance  on  com- 
pletion of  the  mill.  After  the  mill  was  set  up, 
defendants  received  the  designated  sum,  and,  be- 
fore the  expiration  of  five  years,  sold  the  mill 
without  the  consent  of  plaintiffs,  and  without  re- 
quiring the  vendee  to  observe  said  contract.  Sub- 
sequently, within  the  five  years,  the  mill  was  de- 
stroyed by  fire,  and  ceased  to  be  operated.  Held 
that,  as  all  the  conditions  on  which  the  money 
was  to  be  paid  were  performed,  plaintiffs  could 
not  recover  back  said  sum.  but  were  only  entitled 
to  damages  resulting  from  defendants'  breach  in 
transferring  the  property  without  the  required 
guaranty  on  the  part  of  the  vendee.— Hudson  v. 
Archer  (S.  D.)  68  N.  W.  541. 

§   15.    Contract    of    sale — Failure    to    de- 
liver. 

[a]  (Iowa:   1894.) 

In  an  action  for  breach  of  contract  of 
sale,  where  the  time  for  delivery  was  extended 
by  plaintiff,  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  tin' 
market  price  at  the  place  where  and  time 
when  the  breach  occurred,  which  could  not  be 
olete  until  tne  end  of  the  time  agreed  on, 
with  interest  at  6  per  cent,  from  such  time  of 
breach. — Brown  v.  Sharkey  (Iowa)  61  N.  W. 
364. 

93  Iowa,  157. 

[b]  (Neb.;    1895.) 

In  an  action  for  a  breach  of  contract,  by 

which    defendant   agreed   to  furnish    plaintiff   a 

certain    amount    of    feed    daily    for    two    years, 

menced  before  the  expiration  of  such  term, 

plaintiff   cannot    recover    for   damage   sustained 


after  the  date  of  the  action. — Terry  v.  Beatrice 
Starch  Co.,  62  N.  W.  255,  43  Neb.  866. 


§   16. 


Goods  defective. 


[aj     riovra:    1896.) 

Where  importers,  at  the  time  they  accept 
an  order  from  jobbers  for  goods  to  be  delivered 
at  a  particular  time,  are  notified  that,  soon  aft- 
er the  time  fixed  for  such  delivery,  the  jobbers 
intend  to  semi  out  their  traveling  men,  ami  the 
importers  fail  to  deliver  the  goods,  the  jobbers 
are  entitled  to  damages  resulting  from  the  fact 
that  their  traveling  men  were  idle  until  the 
goods  could  be  obtained  elsewhere. — Blumen- 
thal  v.  Stable  (Iowa)  68  N.  W.  447. 

[Dl      (ill  inn.:    1895.) 

Where  plaintiff  delivered  to  defendant  logs 
inferior  to  those  called  for  by  the  contract,  the 
measure  of  defendant's  damages  is  the  difference 
between  the  market  value  of  the  logs  delivered 
at  the  various  dates  of  delivery  and  the  market 
value  at  the  same  dates  of  logs  of  the  quality 
called  for  by  the  contract. — St.  Anthony  Lum- 
ber Co.  v.  Bardwell-Robinson  Co.  (Minn.)  62  N. 
W.  274. 

60  Minn.  199. 


§   17.    Building  contracts. 

[al     (Mich.;    1890.1 

In  an  action  by  an  owner  against  contract- 
ors for  failure  to  complete  a  house  within  the 
time  fixed  by  the  contract,  plaintiff  can  recover 
the  rental  value  as  damages,  although  he  did 
certain  work  just  before  the  house  was  complet- 
ed, which  was  not  covered  by  the  contract, 
where  defendants,  down  to  within  a  very  few 
days  before  the  work  was  completed,  assumed 
to  keep  control  of  the  house,  and  were  from 
time  to  time  at  work  on  it,  and  said  work  con- 
sisted of  plumbing  which  could  not  he  put  in  un- 
til the  bouse  was  substantially  ready  for  occu- 
pancy.— Covode  v.  Principaal  (Mich.)  68  N.  W. 
987. 

[b]     (Minn.;%IS95.) 

Where  plaintiff  agreed  for  a  gross  sum  to 
finish  a  house  with  a  certain  quality  of  wood, 
and,  on  its  being  objected  to,  agreed  that,  if  it 
did  not  prove  to  be  the  quality  contracted  for, 
it  need  not  be  paid  for,  and  it  proved  inferior, 
defendant  is  entitled  to  have  deducted  from  the 
contract  price  of  the  entire  work  the  reasonable 
value  of  the  quality  agreed  on,  and  not  merely 
the  value  of  the  inferior  wood  actually  used. — 
Wheaton  v.  Lund  (Minn.)  63  N.  W.  251. 
61  Minn.  94. 

§18.    Contract  to  lease  premises. 
(Minn.;    1891.) 

The  damages  for  failure  to  lease  prem- 
ises as  agreed  are  the  difference  between  the 
rent  agreed  on  and  the  actual  rental  value. — 
Knowles  v.  Steele  (Minn.)  61  N.  W.  557. 

59  Minn.  452. 

§19.    Contract  to  move  building. 

(Minn.;    1S95.) 

On  defendant's  failure  to  move  a  build- 
ing pursuant  to  a  contract  with  plaintiff  for  a 
stipulated  sum,  plaintiff  may  recover  the  dif- 
ference  between  the  contract  price  and  the  rea- 
sonable cost  of  performance.  —  Anderson  v. 
Nordstrom  (Minn.)  61  N.  W.  1132. 

60  Minn.  231. 

§  20.    Contract  to  cut  logs. 

(Mich.;   1S95.) 

In  an  action  for  the  breach  of  a  contract 

to  cut  logs,  on  the  part  of  the  owner  of  the  tim- 
ber, the  measure  of  damages  is  the  difference  in 
the  cost  of  cutting  the  logs  and  the  contract 
price,  the  cost  being  proven  by  expert  testimony, 
though  the  cost  of  the  work  depends  on  I  he  man- 
1  nt  of  the  work  and  tin'  season, — Green- 
wood v.  Davis  (Mich.)  64  N.  W.  26. 
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8   21.    Contract   to   manufacture. 
!UI>.;     1890.) 

i  I      'ii       in-  of  dan  i  '     !""■'  breach  of  a 
it  in  rei  'i'- '   '  '"in  plaintiff  a  certain  a 
,  to  be  e 

nee  bel ween 
tin-  contract  pur,-  and  the  cost  of  manufacture.— 
Walsh  v.  Myei     I  rt  is.)  66  X.  W.  250 
02  \\  .  i.  387. 

§   22.    Contract  to  redeem  stock. 
(Minn. i    is!>.-..i 

■  I  of  :i   contract   by  a  corpora- 
tion to  redeem  at  a  certain  inn.-,  at  par  value, 
certain  stock  issued  by  it  in  payment  for  prop- 
erty previously  purchased,    without    attempting 
•  mil  the  contract,  the  measure  of  da 

is   the    par   value   of    the   stock.  — Browne    v.    St. 
Paul  Plow  Works  (Minn.)  64  N.  W.  00. 
62  Minn.  90. 


VI.    MEASURE  FOR  TORTS. 

See,  nlsn,  "Assault  and  Battery,"  §  3;  "Death 
by  Wrongful  Act."  55  6  10;  "Libel  ai.il 
Slander,"       29  "'•-':    "Malicious  Prosecution," 

§§    16-18;     "Trespass."    §§   0-9;     "Trover    ami 
Conversion,"   55   19-21. 

Evidence   as   to    nature   and   extent  of  personal 

injuries,  see  post,  §§  41-43. 
Instruction   as  to   future  suffering,   see  post,   § 

48. 
For    conversion     by    mortgagee,    see    "Chattel 

Mortgages,"  §  42. 
For  criminal   conversation,  see  "Husband   and 

Wile,"  §  37. 
For   delay   or   mistake   in   delivery   of   message, 

see  "Telegraph   Companies,"  55  !>-12. 

in  transporting  s Is,  Bee  "Carriers,"  §  10. 

For  injuries  from  fire  set  by  locomotives,   see 

"Railroad  Companies,"  5  78. 

to  passenger,  see  "Carriers,"  §§  54,  70. 

to  wife,   see  "Husband  an'l   Wile."   5  .'"2. 

For  loss  or  injury  to  goods  in  transit,  see  "Car- 
riers," §  12. 

For  maintenance  of  nuisance,   see  "Nuisance," 

5   lo. 
For  malpractice,   see   "Malpractice,"    §  6. 
For  wrongful  attachment,  see  "Attachment,"  § 

64. 

-  discharge  of  servant,  see  "Master  and 
Servant."   §  S. 

eviction,  see  "Landlord  and  Tenant,"  §  7. 

seizure  of  propertv  bv  sheriff,  see  "Sher- 
iffs and  Constables,"  §  12. 

§   23.    Fraud   and  false  representations, 
[a]     (Neb.;    IS!)."..) 

Where  a  tenant  was  induced  to  take  the 
li  ase  by  false  representations  as  to  the  condition 
of  the  premises,  am!  because  of  their  condition 
he  was  compelled  to  move  his  business  there- 
from, he  may  recover  as  damages  the  actual 
p-yppnsp  of  such  removal. — Barr  v.  Kimball 
62  N.  W.  190.  4:;  Neb.  766. 

I  lil      <\<!..:     1897.) 

Where  expenses  incurred  by  reason  of  a 
tort  are  recoverable,  plaintiff  need  not  have  ac- 
tually paid  the  money,  but  it  is  sufficient  if  he 
has  incurred  a  legal  obligation  to  do  so. — Minne- 
apolis Threshing-Maeh.  Co.  v.  Regier  (Neb.)  70 
N.  W.  934. 

[e]     (Wis.;    1895.) 

The  measure  of  damages  on  a  sale  of 
mining  stock,  voidable  on  account  of  fraudulent 
representations,  is  the  difference  between  the 
real  value  of  the  stock  at  the  time  of  sale  and 
what  the  value  would  have  been  had  thi 
resentations  been  true.  —  Warner  v.  Benjamin 
62  N.  W.  179,  89  Wis.  290. 

[ul     I  Wis.:    !S!»7.I 

In  an  action  to  recover  damages  for  an  al- 
leged conspiracy  to  defraud  plaintiff  by  a  fraud- 
ulent purchase    of  goods,   where   the   evidence 


that  the  goods  were  worth  the  contract 

i  in  instruction  that  the  measure  or  dam- 

otracl  price  of  the  goods,  with 

at  of  the  ' 

was  error  without  pri  Fohn  V.  1  'arweU 

Co.  v.  W..1I  (Wis.)  70  -V  W.  2 

§   24.    Injuries  to  real  property. 

I  .1  I       lliittu;     1890.) 

Ill  he    value   of   property   de- 

i   by  a  tire  negligently  set   by  defendant, 
was   not    entitled   to  a  reduct  on   ol 

,.    i 
of  insurance   covering   the   property. — Al- 
len V.  Barrett  (Iowa)  69  .V   U.  27Z. 
[b]     i  Ncli.:    1*97.) 

The  measure  of  damages  for  the  negligent 
construction  of  ditches   by  a  ruilroad  company, 
.-  the  surface  n  i  Hi  cl  and  b 

'It's  [and,  ■ 

ig  Band  and  clay  upon  the  land, 
is  the  value  of  the  crops  di  and  the  dif- 

ference  in   value  of  the  land  immediately 
and    after   the   deposit    linn  mi    ol    the   sand    and 
clay.— Fremont,   B.   &  M.   V.   it.  Co.  v.  Harlin 
(Neb.)  70  N.  W.  263. 

§   25.    Injury  to  chattels, 
[a  J     (Neb.;    ist>.-,.i 

Where  chattels  are  injured  by  the  negli- 
gence of  another,  but  not  wholly  destroye 
measure  of  damages  is  the  diffi 
tin     ,  nine  of    the  chattels    immediately   I 
and  immediately  alter  the  injury, — Chicago,  B 
&  Q.  R,  Co.  v.  Metcalf  (Neb.)  63  N.  W.  51. 

44  Neb.  848. 

[b]  IN.-I..:    1895.) 

One  whose  chattels  are  injured,  but  not 
wholly  destroyed,  cannot  render  the  person 
causing  the  injury  liable  for  the  entire  value  of 
the  chattels  by  merely  abandoning  them.  Chi- 
cago. B.  &  Q.  K.  Co.  v.  Metcalf  I  Neb.)  03  W. 
W.  51. 

44  Neb.  848. 

§   26.    Personal  injuries, 
[a]     (Iowa;    1896.) 

A  charge  that,  if  plaintiff  is  unable  to  per- 
form manual  labor,  he  should  be  compel 
therefor,  not  authorizing  the  jury  to  consider 
his  capacity  to  earn  money  otherwise  than  by 
manual  labor,  is  erroneous. — Laird  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Iowa)  69  N.  W.  414. 
[bl     (Iowa:    1806.) 

Disfigurement  caused  by  the  injuries  may 
be  considered  in  assessing  the  damages. — New- 
bury v.  Getchell  &  Martin  Lumber  &  Manufac- 
turing Co.  (Iowa)  69  N.  W.  743. 

[c]  (Neb.:    1895.) 

The  amount  of  damages  for  mental  and 
bodily  suffering  due  to  an  iniury  is  for  the  jury 
to  determine  by  the  circumstances  of  each 
—St.  Joseph  &  G.  I.  R.  Co.  v.  Hedge  (Neb.)  62 
N.  W.  887. 

44  Neb.  448. 
[<1]     ,1V  is.;    1895.) 

When  the  injuries — a  fracture  and  dislo- 
cation of  the  spinal  column — were  permanent,  it 
is  not  error  to  charge  that  in  estimating  dam- 
ages the  jury  might  consider  injury  to  feelings, 
anxiety,  and  mental  and  physical  suffering. — 
Reinke  v.  Bentley  (Wis.)  63  N.  W.  1055. 
90  Wis.  457. 
[e]     (Wis.:    1896.) 

In  an  action  for  a  personal  tort,  mental  suf- 
fering resulting  from  a  sense  of  wrong  or  insult 
is  an  element  of  compensatory  damages. — Rob- 
inson v.  Superior  Rapid-Transit  By.  Co.  (Wis.) 
68  N.  W.  961. 

[I]     (Wis.:    1897.) 

In  a  suit  for  personal  injuries,  an  instruc- 
tinii  that,  if  the  jury  find  for  plaintiff,  they  shall 
bring  in  such  damages  as  "will  make  him  whole, 
in  dollars,  as  far  as  possible,"  is  improper, 
suggests   an   exaggerated   idea   of   the   amount 


129     (§27) 


DAMAGES,  VI. -VIII. 


(§  33)     530 


plaintiff  is  entitled  to  recover.— Guinard  v. 
Knapp,  Stout  &  Co.  Company  (Wis.)  70  N.  W. 
671. 

§    27   Aggravation       by       plaintiff's 

conduct. 

[a]  (Mien.;    1895.) 

In  ar.  action  for  personal  injuries,  where 
it  appears  that  plaintiff  employed  a  reputable 
physician  to  care  for  the  injuries,  defendant  is 
not  liable  for  any  aggravation  of  the  injuries 
caused  bj  negligence  of  plaintiff  in  failing  to 
follow  the  directions  of  such  physicians. — Strud- 
gc.in  v.  Village  of  Sand  Beach  (Mich.)  65  N.  W. 
616. 

[b]  (Mich.;    1S9G.) 

Where  plaintiff  did  not  call  in  a  surgeon 
at  once,  but  attempted  to  go  on  with  her  duties, 
and  the  court,  in  response  to  defendant's  re- 
quest, instructed  the  jury  that  it  was  plaintiff's 
duty  to  use  proper  care  and  proper  treatment, 
and.  if  she  aggravated  the  injury  by  her  own 
:icts.  defendant  would  not  be  liable  for  any  in- 
jury caused  thereby,  it  was  proper  to  add  to  such 
instructions  that  if  plaintiff  did  what  a  reason- 
ably prudent  person  would  do  under  the  cir- 
eunistances  she  was  not  negligent,  and  that  she 
cannot  be  charged  with  knowledge  of  what  might 
subsequently  develop  in  the  way  of  additional  in- 
jurv. — Moore  v.  City  of  Kalamazoo  (Mich.)  G6 
N.  "W.  10S9. 

§   28.   Aggravation     by      unskillful- 

ness  of  surgeon. 

(Mich.;   1800.) 

In  an  action  for  personal  injuries,  that 
the  effect  of  the  injuries  was  increased  through 
the  unskillfulness  of  the  surgeon  employed  by 
plaintiff  to  attend  her  will  not  diminish  the 
amount  of  her  recovery,  where  she  used  rea- 
sonable diligence  and  care  in  the  selection  of 
the  surgeon. — Reed  v.  City  of  Detroit  (Mich.)  65 
N.  W.  967. 

§   29.   Expenses    of    medical    attend- 
ance, 
[al     (Iowa;    189(5.) 

The  cost  of  medical  attendance  is  not  an 
element  of  damages,  where  not  paid  for. — New- 
bury v.  Gotchell  &  Martin  Lumber  &  Manufac- 
turing Co.  (Iowa)  69  N.  W.  743. 
[bl     (Neli.s    1.S07.) 

Plaintiff  may  recover  the  reasonable  value 
of  medical  services  made  necessary  by  the  in- 
jury, not  exceeding  the  amount  actually  ex- 
pended; and  hence  evidence  of  actual  expendi- 
tures for  such  purpose  is  admissible. — Colder  v. 
Lund  (Neb.)  70  N.  W.  379. 

[c]  (N.  D.;    1895.), 

A  married  woman  who  in  fact  incurred 
liability  for  medical  attendance  made  neces- 
sary by  an  injury  for  which  another  is  liable 
may  recover,  as  part  of  her  damages,  the 
amount  of  such  liability,  though  she  had  not 
paid  the  same  at  the  time  of  trial  — Chacey  v. 
City  of  Fargo  (N.  D.)  64  N.  W.  932. 
5  N.  D.  173. 
[<1)     (Wis.;    1894.) 

Damages  cannot  be  recovered  for  medic- 
al expenses  which  were  voluntarily  paid  by  an- 
other.— Penpercorn  v.  Citv  of  Black  River  Falls, 
61  N.  W.  79,  89  Wis.  38. 

§  30.   — —   Future  suffering. 

tal     (Wis.:    1895.) 

A  charge  which  allows  damages  for  the 
pain  and  suffering  which  plaintiff  "may  endure 
hereafter,"  and  for  the  loss  of  such  time  as  the 
evidence  shows  "she  will  be  likely  to  suffer 
hereafter,"  is  erroneous,  as  allowing  the  jury  to 
go  into  the  field  of  mere  probability. — Hardy 
v.  Milwaukee  St.  Ry.  Co.  (Wis.)  61  N.  W.  771. 
89  Wis.  183. 

lb]     i  Wis.:    IS!*.-;,  i 

In  an  action  for  personal  injuries,  recov- 
ery for  future  disability  must  be  limited  to  such 


as  is  reasonably  certain  to  result  from  the  in- 
jury, and  it  was  error  to  charge  that  plaintiff 
could  recover  foi  pain  and  suffering  which  "he 
may  have  to  endure  hereafter." — Raymond  v. 
Keseberg,  64  N.  W.  861,  91  Wis.  191. 

[C]     (Wis.;    1895.1 

In  an  action  for  injuries  suffered  from  a 
brick  falling  on  plaintiff's  head  from  a  building 
in  course  of  erection,  it  was  error  to  instruct  that 
plaintiff  was  entitled  to  compensation  "for  the 
pain  and  suffering  which  she  had  endured,  and 
for  pain  which  she  might  be  likely  to,"  or  that 
there  is  "a  reasonable  probability"  that  she 
will,  endure,  for  she  can  recover  only  for  such 
future  pain  as  the  evidence  shows  she  is  rea- 
sonably  certain  to  endure. — Smith  v.  Milwaukee 
Builders'  &  Traders'  Exchange  (Wis.)  64  N.  W. 
1041,  91  Wis.  360. 

Id]     (Wis.;    1895.) 

Plaintiff  cannot  recover,  in  an  action 
for  personal  injuries,  for  the  pain  and  suffering 
he  was  likelv  to  endure  in  the  future. — Kucera 
v.  Merrill  Lumber  Co.,  65  N.  W.  374,  91  Wis. 
637. 

[e]     (Wis.;    189(5.) 

A  juiy  should  not  be  permitted  to  es- 
timate damages  for  future  disability  resulting 
from  an  injury,  unless  it  is  shown  to  be  rea- 
sonably certain  that  the  injury  will  lie  perma- 
nent, or  how  long  it  will  continue. — Groundwa- 
ter v.  Town  of  Washington  (Wis.)  65  N.  W. 
871. 

92  Wis.  56. 

If]     (Wis.;    1S96.) 

Damages  for  physical  pain  and  mental  suf- 
fering in  the  future,  resulting  from  an  injury, 
will  be  allowed  where  it  is  reasonably  certain 
that  such  pain  and  suffering  will  be  endured. 
—Nichols  v.  Brabazon  (Wis.)  69  N.  W.  342. 

§  31.   Recovery     by     nneniancipated 

minor. 
(Wis.;    1894.) 

In  an  action  by  an  unemancipated  minor 
for  personal  injuries,  she  cannot  recover  for 
loss  of  time  during  her  minority  from  inability 
to  work  by  reason  of  the  injuries. — Peppercorn 
v.  Citv  of  Black  River  Falls  (Wis.)  61  N.  W. 
79,  89  Wis.  38. 

§   32.   Recovery  by  married   woman. 

la]    (Micli.;   1S94.) 

In  an  action  by  a  wife  for  injuries  re- 
sulting in  a  miscarriage,  damages  will  not  be 
allowed  for  the  society,  enjoyment,  and  pro- 
spective services  of  the  child. — Tuunicliffe  v. 
Bay  Cities  Consol.  Ry.  Co.  (Mich.)  61  N.  W.  11. 
102  Mich.  624. 
[b]     (Minn.;    1895.) 

A  wife  cannot  recover,  in  an  action  for 
personal  injury,  expenses  incurred  for  medical 
treatment,  which  her  husband  is  liable  for. — 
Belyea  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co.  (Minn.)  63  N.  W.  627. 
61  Minn.  224. 


VTI.    INTEREST  AS  ELEMENT   OF 
DAMAGES. 

§   33.    'When  recoverable. 
(Neb.:    189(5.) 

Plaintiff  in  an  action  against  a  railroad 
company  for  damages  for  property  destroyed  by 
fire  set  by  a  locomotive  is  entitled  to  interest  on 
the  value  of  the  property  from  the  time  of  its 
destruction. — Union  Pac.  Ry.  Co.  v.  Ray  (Neb.) 
65  N.  W.  773,  46  Neb.  750. 


VIII.   EXCESSIVE    AND    INADEQUATE 
DAMAGES. 

As  ground  for  new  trial,  see  "New  Trial,"  §  28. 
Excessive  damages  for  alienating  affections,  see 
"Husband  and  Wife,"  §  40. 


D  \   i  LGE8,  \  ill.,  IX. 
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f  marriage  prom- 
ise, Harriage  ; '  5  4. 

iD(]    I  rsion," 

death    by    wrongful    act,    see   "Death    by 

Wrongfn  LO. 

libel  or  slander,  nee  "Libel  and  Blander," 

malicious      prosecution,      Bee      ".'Malicious 

m,"  §  IT. 

nuisance,  see  "Nuisance,"  8  11. 

Inadequate  damages   for   (he   taking   of   prop- 
erty  for  public  use.  ien(    I '-main," 

§  34.    Excessive   damages. 
I  h|     (lowng    is::<,\> 

In  an  action  against  a   carrier  for  con- 
version of  goods,  after  refusal  of  the  cor 
i.i  take  them,  by  selling  them  to  a  third  i  i 
where  there  n  a  -  were 

worth   from  $10  to  $12,  a  tor   $C  will 

not   l>i.>  disturbed.— Baker  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa)  07  N.  W.  876. 

I  I,  I      (lOWtlj     1896.) 

Plaintiff  cannot  complain  of  a  ruling  re- 
quiring him  to  remit  the  excess  of  a  verdict 
over  the  amount  of  damages  claimed  in  his  pe- 
tition. — Newbury  v.  Getchell  &  Martin  Lumber 
iV  Manufacturing  Co.  (Iowa)  O'J  N.  W.  743. 

[C]      Oliiin.;    189S.) 

after   the  death    of  plaintiff's 

husband,     defendants,     his     brothers,     came    to 
plaintiff's  house,  and  demanded,  as 
ministrators,  certain  articles,  part  of  w'n 
longed    to    plaintiff:     and,    plaintiff    refusing   to 

them  up,  they  threatened  i  >  break  ope  i  the 
doors  of  the  rooms  in  which  the  articles  were. 

.■tie  of  them  threatened  to  strike  ber,  and 
they  made  remarks  to  the  effect  that  she  had 
committed    forgery    and    was    crazy.      SI 

I  them  to  leave  the  premises,  and,  "ii  their 
refusal  to  do  so.  abused  them,  field,  that  a 
verdict  in  plaintiff's  favor,  of  $1,000,  should  be 
reduced  to  $500.  Buck.  J.,  dissenting.— Mitch- 
ell v.  Mitchell  i Minn.)  01  N.  W.  682. 
60  Minn.  12. 
[dl     (Neb.:   1S«7.( 

That  a  verdict  for  $2,865.30  was  $105  in 
excess  of  the  amount  recoverable  is  not  suffi- 
cient to  show  that  the  jury  was  influenced  by 
passion  or  prejudice,  such  excess  being  remit- 
ted by  plaintiff. — Omaha  Fire  Ins.  Co.  v. 
Thompson  (Neb.)  70  N.  W.  30. 

£   35.    Personal  injuries. 

[a]  (Iowa:   1894.) 

Plaintiff  having  received  several  injuries, 
some  of  which  might  be  permanent,  and  he 
having  been  lamed  thereby,  his  jaw  injured,  his 
hearing     impaired,     and     his    injuries     having 

1  him  much  suffering,  a  verdict  for  $1,000 
was  not  excessive. — Morgan  v.  Fremont  County 
(Iowa)  61  N.  W.  231. 

92  Iowa,  644. 

[b]  (Iowa;    1S96.) 

A  verdict  for  $4,000  for  a  single  woman, 
21  years  old,  earning  $75  a  month  as  stenogra- 
pher,  was  not  excessive,  where  plaintiff  was 
confined  in  bed  for  five  weeks,  having  diffi- 
culty in  breathing,  and  suffered  intense  pain  in 
her  leg.  from  inflammation  of  the  bone;  that 
such  pain  continued  to  the  time  of  trial,  a  pe- 
riod of  17  months,  and  was  likely  to  be  perma- 
nent; that  she  had  been  able  to  do  no  regular 
work,  and  hal  paid  $200  for  medical  treatment. 
—Bryant  v.  Omaha  &  C.  B.  Railway  &  Bridge 
Co.  (Iowa)  07  X.  W.  392. 
lc]     (Minn.;    18S>7.) 

A  verdict  of  $4,000  in  favor  of  one  75 
years  old,  for  an  injury  consisting  of  the  frac- 
ture of  one  of  the  bones,  and  tearing  the  liga- 
ments, of  her  ankle,  by  reason  of  whii 
suffered  great  pain,  was  confined  to  her  bed 
three  mouths,  and  disabled  for  the  rest 
life   from    walking   without   a   crutch,   is   excess- 


ive,   .!•  line       ..  .St.  Paul  City  By,  i 
w    •-■>, 

I  cl  I      (Nil.:     1805.) 

W  h  iwed   that   plain- 

tifTs  ankle  ired,  that  she  suuVn  d  great 

pain, 

and  was  unable  to  walk   without  crntchi 
mths,  and  tend  d  to  Bhow  that  hei 
ries  were  permanent,  held,  that  a  vet 

&  <;.  i    k. 

«  o.  v.  II (Neb  l  62  X.  W.  887. 

I  I  Neb.   '  18. 
[el     (Neb.)    1896.) 

a  farmer  24  years  of  age  received  In 

of  a   cut    in  thi  of   Inn 

ind   the  laceration  of   the   muscles  of  his 

ankle.      He.    was    in    bed    some    11     ... 

after  getting  up, 
and    lo  ir's   time.     Held,    tl 

rerdicl  for  1.300. 

—Fremont,  E.  &  M.  V.  It.  Co.  v.  French  (Neb.) 
07  N.  \V.  472. 

18  Neb.  038. 
HI     fW  la.i    1807.) 

A    verdict    for   $5,000   was    not   excessive. 
where  there  was  evidence  the  plaintiff  so 

from  paresis  as  a  result  of  the  injury.— McMa- 
hon  v.  Kau  Claire  Waterworks  (Wis.)  70  X.  \V. 
829. 

§   36.   Permanent  injuries. 

[u|     (Iowa:   J Mi.-,.> 

A  verdict  of  $1,500  for  personal  injuries 
is   not   i  .    where   plaintiff   lost  a    ','. 

had    his    hand    crushed    and    its    use    imp 
.-ml  .-urns  sir,  a  month   less  th;i,, 
jury.— Strong  v.  Iowa  Cent.  Ry.  Co.  (Iowa)  02 
X.  \V.  799. 

[b]  down:    ISO.-.. I 

A   verdv  t   of  $0,565   for   injuries   perma- 
nently and  completely  disabling,  ami  leaving  in  a 
condition  of  suffering,  a  woman   II  •     irs  of  age, 
who  previously  did  all  her  housework 
ed  in  addition  $0  to  $12  a  v. 
—Miller  v.  Boone  County  (Iowa)  63  X.  W.  352. 

[c]  (Minn.:    If 

A  verdict  of  $14,500  was  not  exo 
for   injuries   received    by    a    young    man    in    a 
railroad  accident,   which  left  h 
maimed.— Howe  v.  Minneapolis,  St.  P.  &  S.  S 
M.  Ry.  Co.   (Minn.)  64  X.   W.  102. 
62  Minn.  71. 

[d]  (Minn.:    1896.) 

A  verdict  of  $3,000  for  injuries  receiv- 
ed by  a  railroad  engineer,  resulting  in  chronic 
inflammation  of  the  knee  joint,  which  will  ho 
permanent,  is  not  excessive.— Rogers  v.  Chica- 
go G.  W.  Ry.  Co.  (Minn.)  67  N.  W.  1003. 


37. 


Loss  of  limbs. 


[a)     (Minn.;    1896.) 

A  verdict  of  $4,000  for  the  loss  by  a  boy 
15  years  of  age  of  three  fingers,  through  defend- 
ant's negligence,  will  not  be  set  aside  as  excess- 
ive.—Barg  v.  Bousfield  (Minn.)  68  X.  YV.  45. 

lb  I      (Minn.:    1S!>7.( 

A  verdict  of  $1.S00  in  favor  of  a  boy  eight 
years  old,  for  an  injury  requiring  the  amputation 
of  two  fingers  of  the  left  hand  near  the  first 
joint,  is  excessive. — Gahagan  v.  Aerometer  Co. 
(Minn.),  69  N.  W.  914. 


IX.    PRACTICE. 

Proof  of  actual  damages  where  contract  pro- 
vides for  liquidated  damages,  see  ante,  §  9. 

§  38.   Pleading. 

(Wis.;    IS!)."..) 

An  allegation  that,  by  reason  of  defend- 
ant's nej  running  into  plaintiff's  vehicle, 
plaintiff  was  thrown  out,   and.   iu  cons 
his  arm.  sh   u  ck  wei 
permanently   injured,   and    his   body   otherwise 
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brui  '>1  and  injured,  as  a  result  of  which  he 
became  sick,  sore,  maimed,  and  disordered,  and 
suffered  great  pain  and  distress,  sufficiently  de- 
fines the  injuries. — Hanson  v.  Anderson  (Wis.) 
(12  X.  W.  1055. 
90  Wis.  195. 

§  39.    Pleading  and  proof — In  action  for 
personal  injuries. 

fa]     (Mich.;    1894.) 

Under  allegations  that  plaintiff's  body 
was  injured  by  dislocation  and  injuries  of  mus- 
cles and  nerves,  evidence  by  a  physician  that 
neuritis  resulted  from  the  injury  is  admissible, 
—Williams  v.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  (Mich.)  61  N.  W.  52. 
102  Mich.  537. 

lb]     (Mich.;    1S94.) 

In  an  action  for  injuries  caused  by  a 
street  ear.  evidence  that  plaintiff's  lung  was 
injured,  and  that  consumption  ensued,  is  prop- 
erly admitted,  under  a  declaration  alleging 
"that,  when  said  car  so  struck  said  plaintiff 
as  aforesaid,  the  blow  and  collision  resulting 
i  herefrom  seriously  hurt,  wounded,  and  crip- 
pled said  plaintiff,"  that  "his  back  ami  spine 
were  seriously  crippled,  bruised,  and  spri 
and  injured,"  and  that  "said  injuries  so  inflict- 
ed upon  his  *  *  *  back  and  spine  were  per- 
manent and  lasting,  and  each  and  all  are  incur- 
able." Johnson  y.  MeKee  (1873)  27  Mich.  471, 
followed. — Montgomery  v.  Lansing  City  Electric 
Ry.  Co.,  61  N.  W.  543.  103  Mich.  46. 

£c]      (Mich.;    1S9S.) 

A  declaration  in  an  action  by  an  infant 
for  personal  injuries  averring  that  plaintiff  has 
lost  the  use  of  his  right  arm,  and  has  become 
a  confirmed  invalid,  is  sufficient  to  admit  re- 
covery for  hnpaiiinent  of  plaintiff's  ability  to 
earn  his  living  by  ordinary  avocations  of  life. — 
Strudgeon  v.  Village  of  Sand  Beach  (Mich.)  65 
N.  W.  616. 

[d]  (Mich.;    1806.) 

In  an  action  for  injuries  due  to  de- 
fective sidewalks,  where  the  declaration  alleged 
that  the  injury  prevented  plaintiff  from  attending 
to  her  necessnij  household  affairs  and  busi 
whereby  she  lost  all  the  profits  therefrom;  that 
the  injury  is  permanent;  that  prior  thereto 
plaintiff  was  a  strong,  healthy  woman,  but  is  now 
lame,  and  crippled  for  life, — it  was  proper  to  al- 
low plaintiff  to  show  what  Iter  earnings  were. 
and  to  instruct  the  jury  that  her  earnings,  and 
her  ability  to  earn  anything  in  the  future.  Bhould 
be  taken  into  account  on  the  question  of  dam- 
ages.— Moore  v.  City  of  Kalamazoo  (Mich.)  66 
X.  \V.  1089. 

[e]  (Mich.:    1S9C.) 

In  an  action  against  a  city  for  injuries 
due  to  a  defective  sidewalk,  where  the  declara- 
tion alleged  that  prior  to  the  action  plaintiff 
was  a  healthy,  active,  and  able-bodied  woman; 
that  by  reason  of  the  injury  she  was  subject 
to  great  pain  and  suffering,  and  totally  incapaci- 
tated from  doing  any  work,  and  was  a  perma- 
nent cripple,  dependent  on  others, — such  alle- 
gations were  sufficient  to  admit  proof  of  her  in- 
ability to  do  ordinary  work,  and  proof  of  what 
she  could  have  earned  by  ordinary  labor. — Mc- 
Kormick  v.  City  of  West  Bay  City  (Mich.)  6S 
X.  W.  148. 

§  40.    Evidence, 
la]     (Iowa;    ISO.-.) 

Where  plaintiff,  a  physician,  claimed  that 
he  lost  his  practice  by  being  rendered  unable 
to  attend  to  it.  in  consequence  of  an  injury  sus- 
tained through  defendant's  negligence,  it  w-as 
proper  to  show  en  cross-examination  that  he 
lost  his  practice  through  immoral  conduct. — 
Hood  v.  Chicago  &  X.  W.  Ry.  Co.  (Iowa)  64 
X.  W.  261. 
[h]     (Iowa:    1S;k;.i 

In  an  action  for  personal  injuries  which 

ited    plaintiff  from  performing   ber  work 

as  a  stenographer,   it  was  proper   to   show,   as 


bearing  on  the  question  of  damages,  that  under 
her  contract  of  employment  she  was  to  receive 
an  increase  of  salary  in  a  short  time  if  her 
work  proved  satisfactory. — Bryant  v.  Omaha  & 
C.  B.  Railway  &  Bridge  Co.  (Iowa)  67  N.  W. 

[c]     (Iowa;    1897.) 

In  an  action  to  recover  damages  for  the 
failure  of  a  heating  apparatus  to  properly  warm 
a  greenhouse,  by  reason  of  which  plants  kepi  by 
plaintiff  were  destroyed  by  cold,  evidence  was  ad- 
missible of  conversations,  prior  to  the  making 
of  (he  contract,  in  which  defendant  was  told 
of  the  use  to  be  made  of  the  building,  as  bear- 
ing on  the  question  of  the  damages  contemplated 
by  the  parties  in  case  of  a  breach  of  the  contract. 
—Kramer  v.  Messner  (Iowa)  69  N.  W.  1142. 

[€lj     (Iowa;    1S97.) 

Evidence  was  also  admissible  to  show  the 
temperature  which  must  be  maintained  in  or- 
der to  preserve  plants  and  keep  them  in  good 
condition,  which  must  also  have  been  contem- 
plated by  the  parties  in  making  the  contract. — 
Kramer  v.  Messner  (Iowa)  69  N.  W.  1142. 

[e]  (Mich.;    1894.) 

Evidence  as  to  the  wages  received  by 
plaintiff  in  a  personal  injury  suit  during  six 
years  immediately  preceding  tier  injury  is  ad- 
missible on  the  question  of  damages. — Sias  v. 
Village  of  Reed  City  (Mich.)  61  X.  W.  502. 
103  Mich.  312. 

[f]  (Mich.;    1896.) 

In  an  action  for  personal  injuries,  the 
admission,  on  cross-examination  of  plaintiff,  of 
evidence  to  show  plaintiff's  physical  condition, 
and  that  he  drew  a  pension,  is  not  ground  for 
reversing  a  verdict  for  defendant. — Le  Beau  v. 
Telephone  &  Telegraph  Const.  Co.  (Mich.)  67 
N.  W.  339. 

§  41.   Evidence  as  to  nature  and  extent 
of  personal  injuries. 

[a]  (Iowa:   1S95.) 

In  an  action  to  recover  for  permanent  in- 
juries it  was  proper  to  show  that  defendant's 
claims  on  an  insurance  society  for  indemnity 
were  only  for  a  limited  period. — Hood  v.  Chi- 
cago &  X.  W.  Ry.  Co.  (Iowa)  64  X.  W.  261. 

[b]  (Mich.;    189.-,. t 

Though  plaintiff's  evidence  shows  that  she 
is  suffering  from  troubles  other  than  those  aris- 
ing from  the  injury  attributable  to  defendant, 
she  may  introduce  testimony  as  to  her  present  ap- 
pearance as  to  health,  compared  with  what  it 
was  before  the  injury. — Turner  v.  Township  of 
Ridgeway  (Mich.)  63  X.  W.  406. 
105  Mich.  409. 

[c]  (Mich.;    1S96.) 

Testimony  that  the  plaintiff  was  a  board- 
ing-house keeper,  and  as  to  the  amount  of  work 
she  diil.  was  admissible  as  showing  the  physical 
abilities  of  the  plaintiff. — McKormiek  v.  City 
of  West  Bay  City  (Mich.)  68  X.  W.  148. 

[d]  (Wis.;    1895.) 

Where  there  is  evidence  that  plaintiff 
was  injured  by  contact  with  an  electric  wire, 
his  physician  may  testify  that  plaintiff's  condi- 
tion could  have  been  so  produced. — Block  v. 
.Milwaukee  St.  Ry.  Co.  (Wis.)  61  X.  W.  1101. 
89  Wis.  371. 

[e]  (Wis.:    1896.) 

On  the  issue  as  to  the  future  effects  of  a 
personal  injury,  testimony  which  tends  to  es- 
tablish the  ultimate  fact  is  competent,  though  in 
the  end  it  may  be  found  insufficient.— Nichols 
v.  Brabazon  (Wis.)  69  X.  W.  342. 

§  42.   Testimony   of  physicians. 

[a]     (Wis.;    1895.) 

A  doctor  may  testify  as  to  statements 
made  by  plaintiff  as  to  his  symptoms  while  he 
was  being  physically  examined,  where  the  ex- 
amination was  not  made  fur  the  purpose  of  en- 
abling the  doctor  to  testify  on  the  trial. — Block 
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v.  Milwaukee  St.  Ky.  Co.  (Wto.)  01  N.  \V.  UOL 

8'.)   Wis.  371. 

ii.i   rwiB.i  ih»5.) 

In   an   action    1  '    OOC- 

tur    may    testify    as    to  •    conditio 

and  a   half  after  the  accidi  at.     Block   i . 

Milvt ■  e  St.  j;y.  Co    (Wis.)  61   N.  W.  1101. 

89  Wis.  871. 

§   43.    Complaints  of   suffering. 

[a]  (Mien.;    1805.) 

In  an  action  by  an  infant   Eoi 
injuries,    exclan  n    made    by    the 

during  the  pendency  of  the  action  n  bile  at 
borne,  due  to   "    i  rin  ■  cau  led  by  the  in 
are  admissible.— Strudgeon   v.   Village  of  Sand 
it.a.ii  (Midi.)  on  x.  w.  (iio. 

Ibl      I  Minn.;    1895.) 

Where,  in  an  a<  rion  for  personal  in 
the  bodily   and   mental    feelings   oi    plaintiff  are 
material,  evidence  of  las  expressions  at  thi 
of  suffering  is  admissible  as  original  evidence.— 
[firkins    v.    Chicago    Great    western    Ky.    Co. 
(Minn.)  63  X.   W.  172. 
CI  Minn.  31. 

§   44.    Physical  examination. 
[«|     (Iowa;    IS90.) 

Where  the  condition  of  plaintiffs  foot  ami 
ankle  is  material  on  the  question  of  permanency 
of  injury,  and  witnesses  for  plaintiff  have  tes- 
tified that  the  injured  foot  is  larger  than  the 
other,  but  that  the  leg  six  inches  above  the  an- 
kle is  smaller  than  the  other  leg  at  the  same 
point,  and  witnesses  for  defendant  have  testified 
i  he  foot  is  the  same  size  as  the  other,  and 
that  the  leg  at  the  point  specified  is  larger  than 
the  other,  all  the  witnesses  having  just  made 
measure nts,  it  is  error  for  the  court  to  re- 
defendant's  request  for  measurement  of 
such  pans  in  the  presence  of  the  jury,  plaintiff 
or  her  counsel  not  having  objected.  Robinson, 
J.,  dissenting.— Hall  v.  Incorporated  Town  of 
Manson  (Iowa)  68  X.  W.  922. 

[b]  (Mien.;    1895.) 

In  an  action  for  breach  of  warranty  on 
the  sale  of  a  horse  the  court  has  no  power  to 
order  that  defendant  have  the  privilege  of  send- 
ing a  veterinary  surgeon  into  plaintiff's  stable 
to  examine  the' horse.— Martin  v.  Elliot  (Mich.) 
63  N.  W.  998. 

[c]  (Mich.t    1895.) 

In  an  action  for  injuries  to  an  arm,  a 
refusal  to  require  plaintiff  to  submit  to  an  ex- 
amination of  the  arm  in  open  court,  requiring 
the  administration  of  anaesthetics,  being  with- 
in the  discretion  of  the  court,  is  proper  if  plain- 
tiff objects  to  taking  anaesthetics.— Strudgeon  v. 
Village  of  Sand  Beach  (Mich.)  65  N.  W.  G16. 

[dj     CMel>.:    1895.) 

Where  it  is  proper,  in  an  action  for  per- 
sonal injuries,  to  have  a  commission  of  physi- 
cians appointed  to  examine  plaintiff,  the  appli- 
cation must  be  made  before  the  trial  commences. 
— (  Sty  of  Chadron  v.  Glover  (Neb.)  62  N.  W.  02. 
43  Xeb.  732. 

§  45.    Evidence   as   to   value   and   market 
price. 

[al     (TV!-I>.:    1899.) 

In  an  action  by  a  vendee  for  breach  of  a 
contract  to  sell  cattle,  evidence  of  the  market 
value  of  the  cattle  in  South  Omaha  at  the  time 
fixed  for  delivi  ry  was  properly  admitted,  though 
the  place  of  delivery  was  Or  sti  n,  where  it  was 
shown  that  prices  of  cattle  in  the  state  were 
ruled  largely  by  the  South  Omaha  market, — the 
onlv  difference  between  the  p  ices  at  that  point 
and  those  at  the  interior  towns  being  the  cost 
of  shipment,  shrinkage,  commissions,  etc.,— and 
that  -'<  cents  per  100  pounds  would  cover  the 
freight   from   Creston  to  South  Omaha,  and   all 

other    charges    attending    a    shipment    betwi 

thoi  ■  p  mis —Graham  v.  Frazier  (Neb.)  lis  N. 
W.  307. 


lb)     (\\l„.:    1805.) 

In  ae  action  to  recover  damages  for  In- 
ducing  one  bj  false  representations  to  purchase 
worthless  mining  stock,  the  market  value-  o 

StOCk    at    or    about    the    till.-  -     i-W- 

dence  on  thi  ralue.     Warner 

iamin,  B2  X.  W.  179,  89  WU.  290. 
[el     (\\U.:    1895.) 

In  an  gainst  a  vendor  for  broach 

of  warrant]  lefects,  thi  d,  or 

to  be  paid,  is  competent   to  show   what. 

ds  would  have  boon  worth,  had  they  been 

i  anted.     J.   I.  '  Works  v.  Xiles 

.  (Wis.)  63  X.  W.  1013. 

90  \\  is.  590. 

§   46.    Burden  and  necessity  of  proof, 
[a]     (Mien.)    is:m;.i 

It   was  error  [•>  charge,  in  an  action  for 

il    injuries,   that    plaintiff   was  entitled  to 
recover  expenses  foi   nursing,  when-  there  was 
in,  evidence  of  any  expenses  incurred   in   that 
respect,      Williams     v.     Village    of     Peto 
(Mich.)  00  X.  W.  55. 
[1,1     i  Mtch.i    1896.)  . 

Where  contractors  fail  to  complete  a  build- 
ing within   the  time  fixed   by  thi 
owner  need  not  show  that  he  had  an  opporl 
o         i    it  in  order  to  recover  as  da 
rental  value  from  such  time  until  the  house  was 
in  fact  completed.— Covode  v.  Priucipaal  (Mich.) 
68  X.  W.  987. 

[e]     (Neb.;    189(1.)  .     . 

In  an  action  for  personal  injuries  it  is 
error  to  permit  the  jury,  in  assessing  dan 
h  consider  whether  the  injuries  were  perma- 
nent, in  the  absence  of  evidence  tending  I 
tablish  such  permanency  with  reasonable  cer- 
tain! v.- Chicago,  It.  I.  &  P.  R.  Co.  v.  Archer 
00  X.  \Y.  1043,  40  Xeb.  907. 

§  47.    Instructions. 

(Mien.:  1896.)  ,  .  ,  .      , 

Where  it  appeared  that  the  act  of  defend 
ant  in  easting  plaintiff's  scow  adrift  was  done 
irately  and  intentionally,  it  was  not  preju- 
dicial error  to  charge  that  damages  would  not 
be  mitigated  by  proof  that  the  owner  of  the 
scow,  after  it  was  •'willfully''  unfastened 
east  adrift,  neglected  to  take  measures  to  re- 
cover it.— Runnells  v.  Village  of  Pentwater 
(Mich.)  67  N.  W.  558. 


48. 
[n] 


Personal  injuries. 


(Iowa;   lsti.Vi 

Where  personal  injuries  are  permanent,  an 
instruction  to  allow  for  bodily  and  mental  suf- 
fering which  plaiutiff  may  reasonably  be  expected 
to  undergo  in  the  future,  refers  to  plaintiff's  con- 
dition as  shown  by  the  evidence,  and  does  not  au- 
thorize conjecture.  —  Miller  v.  Boone  County 
(Iowa)  G3  N.  W.  352. 

[b]     (MlcU.:    1895.)  ...-,. 

In  an  action  for  injuries,  plaintiff  claimed 
that  one  result  was  a  miscarriage,  and  the  court 
charged  that  plaintiff  might  recover  for  all 
suffering  occasioued  by  the  accident,  and  that 
the  jury  might  consider  the  fact  that  she  was 
enciei  I  ■.  It  also  gave  defendant's  request— 
that  the  fact  that  plaintiff  had  a  miscarriage 
did  not  give  her  any  right  to  damages,  but  that 
she  must  show  that  the  injury  was  caused  by 
defendant's  neglect,  and  then  instructed  that 
the  miscarriage  did  not  L'ive  plaintiff  any  right 
to  any  damages,  but  might  be  considered,  if  it 
was  produced  by  the  accident.  Held  that,  in 
the  absence  of  a  request  for  further  instruc- 
tions, defendant  could  not  complain. — Tunnicliffe 
v.  Bay  Cities  Consol.  Ry.  Co.  (Mich.)  05  X.  W. 
220. 

Ic]      (IVis.;    189(1.1 

A  charge  that  plaintiff  may  recover  for  pain 
which  she  has  endured  in  the  past,  and  which 
she  "may"  have  to  endure  in  the  future,  but, 
in  order  to  assess  damages  for  the  future,  the 
jury   "must   be  satisfied   to  a  reasonable   extent 
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from  the  evidence  that  she  will  continue  to 
suffer."  does  not  violate  the  rule  that  damages 
for  future  disability  must  be  such  as  are  "rea- 
sonably certaiu"  to  result,  and  not  such  as 
"may"  result.— Kliegel  v.  Aitken  (Wis.)  69  N. 
W.  67. 

Id]     (Wis.:    1896.) 

An  instruction  that,  "if  the  evidence  estab- 
lishes that  [plaintiff]  will  sufl'er  damages  in  the 
future,  she  may  recover  such  damages  in  this  ac- 
tion," is  sufficient,  in  the  absence  of  a  request  by 
defendant  for  a  more  definite  instruction. — Nich- 
ols v.  Brabazon  (Wis.)  69  N.  W.  342. 

|  49.    Province  of  court  and  jury. 

(Nel».:   1895.) 

Where  damages  are  liquidated,  and  there 
is  no  conflict  as  to  their  amount,  it  is  proper 
to  direct  a  verdict  for  a  precise  amount. — Camp 
v.  Pollock,  64  N.  W.  231,  45  Neb.  771. 

§   50.    Harmless  error, 
[a]     (Iowa:   1896.) 

In  attachment,  where  defendant  claimed 
damages  for  wrongful  attachment,  and  the  evi- 
dence showed  that  the  grounds  of  attachment 
were  true,  an  instruction  as  to  exemplary  dam- 
ages was.  in  view  of  a  verdict  for  defendant  for 
one  dollar,  error  without  prejudice. — De  Goey 
T.  Van  Wyk  (Iowa)  66  N.  W.  7S7. 

[1>]     (Mich.;    1895.) 

Where,  in  an  action  for  breach  of  a  con- 
tract, the  verdict  is  for  substantial  damages,  er- 
ror in  failing  to  instruct  that  the  verdict  should 
not  be  limited  tc  nominal  damages,  or  in  in- 
structing that  if  the  jury  could  not  fix  a  basis 
for  recovery  the  verdict  should  be  nominal,  is 
harmless.  —  Hitchcock  v.  Supreme  Tent  of 
Knights  of  Maccabees  of  the  World  (Mich.)  65 
N.  W.  285. 

tc]     ( Minn,  j    189G.) 

The  evidence  would  not  have  justified 
a  verdict  for  plaintiff  for  any  considerable 
amount  of  substantial  damages.  The  court, 
instead  of  leaving  it  to  the  jury  to  assess  plain- 
tiff's damages,  directed  a  verdict  in  his  favor 
for  one  dollar.  Held  that,  even  if  the  evidence 
would  have  justified  a  verdict  for  a  trifle  more 
than  directed  by  the  court,  yet  the  direction,  if 
error,  was  without  substantial  prejudice,  and 
no  eround  for  a  new  trial. — .Tensen  v.  Chicago 
G.  W.  Rv.  Co.  (Minn.)  67  N.  W.  631. 
64  Minn.  511. 

[d]  C\el>.;    1896.) 

Erroi  in  submitting  to  the  consideration 
of  the  jury  an  element  of  damn  ires  not  sustained 
by  the  evidence  will  be  treated  as  harmless, 
though  the  damages  are  unliquidated,  when, 
from  an  examinat;on  of  the  evidence  and  the 
verdict,  it  is  reasonably  certain  that  the  jury 
was  not  misled,  and  that  it  allowed  nothing  on 
account  of  the  element  improperlv  submitted. — 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Archer  (Neb.)  65 
N.  W.  1043,  46  Neb.  907. 

[e]  (Wis.:   1S96.) 

Though  n  particular  car  of  fruit  be  con- 
tracted for,  defendant  in  an  action  for  nonde- 
livery cannot  complain  because  damages  are 
computed  on  the  basis  of  the  amount  in  an  or- 
dinary car,  that  being  about  the  amount  con- 
tained in  the  car  contracted  for. — Seefeld  v. 
Thacker,  67  N.  W.  1142,  93  Wis.  518. 

§  51.   Admitting    evidence. 

(Iowa:   1896.) 

The  admission  of  incompetent  evidence  as 
to  speculative  damages  is  harmless  error,  where 
the  verdict  for  plaintiff  is  one  for  nominal  dam- 
ages.—De  Goey  v.  Van  Wyk  (Iowa)  66  N.  W. 
787. 

§   52.    Reversal  for  failure  to  assess  nom- 
inal  damages, 
la]     (Iowa:    1896.) 

Where  an  examination  of  the  evidence  in 
the  record   shows  that  a  plaintiff  would   have 


been  entitled  to  recover  nominal  damages  only, 
a  judgment  for  defendant  will  not  be  reversed 
for  error  not  affecting  the  merits  of  the  case. — 
Hathaway  v.  Burlington,  C.  R.  &  N.  R.  Co. 
(Iowa)  6G  N.  W.  S92. 
Ibl      (Hi  nn.:    1894.) 

Where  defendant  sets  up  a  counterclaim 
entitling  him  to  nominal  damages  only,  the  fact 
that,  in  entering  judgment,  such  nominal  dam- 
ages were  not  deducted,  is  harmless  error. — 
Singer  Manuf'g  Co.  v.  Potts,  61  N.  W.  23,  59 
Minn.  240. 

lc]     (Minn.:    1X94.) 

A  judgment  will  not  be  set  aside  for  fail- 
ure  to   assess   merely   nominal   damages   where 
no   question   of   permanent   right   is   involved. — 
KnowleT  v.  Steele  (Minn.)  61  N.  W.  557. 
59  Minn.  452. 

[d]     (S.  D.:    189(5.) 

Where  the  principal  issue  in  an  action  for 
conversion  of  crops  was  the  right  of  possession 
of  the  land  on  which  the  crops  were  raised,  and 
it  was  decided  in -favor  of  plaintiff,  a  judgment 
of  dismissal  because  of  plaintiff's  failure  to  in- 
troduce evidence  showing  him  entitled  to  damages 
would  be  reversed  on  appeal,  with  direction  that 
a  judgment  be  entered  for  plaintiff  for  nominal 
damages. — Olson  v.  Huntimer  (S.  D.)  66  N.  W. 
313. 

Te]     (S.  D.:   1896.) 

A  trial  court  will  not  be  reversed  for  a 
failure  to  award  nominal  damages,  unless  it 
be  essential  to  the  determination  of  some  legal 
right  clearlv  invaded  or  involved.— Roberts  v. 
Minneapolis  Threshing-Mach.  Co.  (S.  D.)  67  N. 
W.  607. 


DANGEROUS  PREMISES. 

See  "Landlord  and  Tenant,"  §  13;  "Negligence," 
§§  17-23. 

DEAD  BODIES. 

Disinterring  and  removing,  see  "Body  Steal- 
ing." 

DEADLY  WEAPONS. 

See  "Assault  and  Battery,"  §  6. 

DEATH. 

Expert  testimony  as  to  cause  of  death,  see  "Evi- 
dence," S§  62.  63.  65. 

Of  counsel  as  ground  for  continuance,  see  "Con- 
tinuance," §  5. 

Of  partner,  dissolution  of  firm,  see  "Partner- 
ship," S  49. 

Of  party,  abatement  of  action,  see  "Abatement 
and  Revival,"  §8  9-12. 

Termination  of  alimony  by  death,  see  "Di- 
vorce," §  36. 

[a]    (Iowa;    1894.) 

Where  a  married  man  disappears,  and  is 
not  heard  from  for  seven  years,  and  when  last 
heard  from  was  in  good  health,  and  showed  no 
intention  of  returning,  but  assumed  to  be  an 
unmarried  man,  there  is  no  presumption  of  his 
death  within  two  years  of  his  disappearance,  so 
as  to  render  valid  an  insurance  on  his  life, 
which  expired  two  years  after  his  disappear- 
ance because  of  nonpayment  of  assessments. — 
Seeds  v.  Grand  Lodge  of  Iowa,  A.  O.  U.  W. 
(Iowa l  61  N.  W.  411. 
93  Iowa,  175. 
[u]     (Iowa:    1895.) 

A  child  who,  when  last  heard  from,  six 
years  prior  to  the  death  of  his  father,  was  sick 
with    consumption,    will    be    presumed   to    have 
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for.'  liis  father.    Leach  i 
N     W     790 
I<1     (Minn. i   1895.) 

\    i  i,    "lei  I    I  I 

and  fiii tin-  year  1878  his  friends  have  had 

concerning  him.   and 
of  thin  time  I"  heard 

by  ill. •in.''  was  not  sufficient  as  a  finding 
..f   .1,  ath   of   such    person, 
i  Minn  i  65  N.   W     159. 
(',;:  .Mum.  2,2. 


DEATH  BY  WRONGFUL  ACT. 

I.   WHEN  ACTION  LIES,  S  1. 
II.  PLEADING  AND  EVIDENCE,  §§  2-5. 

III.  DAMAGES,  §§  6-10. 

I.    WHEN  ACTION  LIES. 

§   1.    Rip;ht  of  action, 
[ill     (Wis.:    1896.) 

An  action  for  death  by  wrongful  act,  under 

Sanh.   &  B.  Ann.  St.  §  4255,   if  brought   fOT  a 

caused  in  the  state,  will  lie  whenever  tin' 

i     acl      negligence,    or    default    causing 

occurred  in  the  state,  irrespective  •■!'  the 

place  i  i'  death      Rudiger  v.  Chicago,  St.  I'.,  M. 

A:  ii.  Ry.  Co.  iW'is. i  68  N.  \V.  661. 

1 1, 1     (Wis.;    lWit.i 

Rev.  St.  §  4255,  providing  that  when  a 
negligent  act  is  such  as  would,  if  death  had  not 
d,  have  entitled  the  injured  party  to  re- 
cover,  the  corporation  which  would  have  been 
liable  had  death  not  ensued  is  liable  to  an  ac- 
tion for  damages,  notwithstanding  the 
etc..  gives  a.  right  of  action  against  a  railroad 
company  to  the  personal  representative  of  an 
employ^  injured  by  a  co-employe  under  such 
circumstances  as  would  have  entitle, 1  deceased 
to  recover  under  Laws  1S03,  c.  220. — Ran  v. 
go,  M.  &  St.  P.  Ry.  Co.  (Wis.)  69  N.  W. 
997. 

II.    PLEADING  AND  EVIDENCE. 

Evidence  as  to  damages,  see  post,  §  7. 

§  2.    Complaint    or    declaration — Allega- 
tion as  to  damages, 
[a]      (Mich.;    J895.) 

In  an  action  under  the  statute  for  wrong- 
ful death,  the  declaration  must  set  out  the  facts 
as  to  the  existence  of  the  wife  and  children  of 
deceased,  who  would  be  entitled  to  damages. — 
Walker  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.) 
62   N.   W.  1032. 

104  Mich.  606. 
[It]     (Mich.:   1896.) 

A  complaint  alleging  that  decedent  received 
certain  bruises,  wounds,  and  contusions,  and  cer- 
tain internal  injuries,  whereby  he  became  imme- 
diately sick,  and  that  as  the  immediate  result  of 
said  injuries  he  died,  is  sufficiently  specific  as  to 
the  injuries  received,  when  attacked  for  the  first 
time  on  trial. — Storrs  v.  City  of  Grand  Rapids 
(Mich.)  68  N.  W.  258. 
[c]     (Neb.;    1S93.) 

A  petition  in  an  action  by  a  widow,  as 
administratrix,  under  Comp.  St.  1893,  c.  21, 
against  one  whose  negligence  caused  the  death 
of  her  husband,  which  alleged  that  deceased 
left  seven  minor  children,  the  oldest  13  years 
and  the  youngest  5  months  of  age,  wholly  de- 
pendent on  deceased  for  their  support  and  main- 
tenance, was  not  insufficient,  as  failing  to  aver 
facts  showing  that  the  persons  for  whose  bene- 
fit the  suit  was  brought,  sustained  pecuniary 
injuries  by  reason  of  the  death  of  deceased.— 
Kearney  Electric  Co.  v.  Laughlin  (Neb.)  63  N. 
W.  941. 

45  Neb.  390. 


|,l  |       IN.I.    :      1  - 

in,   under  < '  n  p.   St.  e.  '-'1.   for 
of  plaintiff's  in- 
to show  thi  ii   the 

iiinary    in- 
h,  will  ii,.  judgment 

for  a  i  < » i  igiil  v.  Burling- 

ton .*.   M.  B.  i:   ■        fM  V  W.  I  ■.  4. 

§   3.    Evidence. 
(Mich. i    I  Nil.-,., 

i.  action  for  In 

mi  ex 

aminati  ipetent  evi 

nit  of  Buch   injuries. — Me 

i  v.  ii.  w  ayne  &  B,  1.  Mich.) 

62   V   W.    1025. 

L05   Mich.   101. 

§  4.   Loss   or   injury    resulting   from 

death, 
[a]     Hiiuii:    L896.) 

In  at  or  death  by  wrongful  act, 

nee  thai  decedent  was  dependent  upon  his 
earnings  is  admissihl 

for  industry  part.-  I'ish  v.  Illinois  ('out. 

R.  Co.  il        |  65  N.  W.  995. 
lb j    (Iowa;    is:»ii.i 

In    a  for    injuries    resulting    in 

death  of  pla  no,  it  was  proi 

show,  by  a  member  of  his  family,  how  much 
money  he  had  sent  her,  and  thai  he  had  invest- 
ed his  earnings  in  life  insurance;  such  facts 
having  n  bearing  on  his  ability  to  earn  mi 
— Spaulding  v.  Chicago,  St.  P.  &  K.  C.  Ry. 
Co.  (Iowa)  ii?  N.  W.  227. 
tc]     (Iowa;    1896.) 

But  it  was  nol  proper  to  allow  the  wit- 
ness to  testify  b  amount  of  insurance 
she  had  received  from  the  policies  on  intesl 
lii".  in  the  absence  -  ng  to  show  the 
cost  of  the  insurance.— Spaulding  v.  Chicago, 
St.  P.  &  K.  C.  Ry.  Co.  (Iowa)  67  N.  \Y.  227 


§   5.   —    Sufficiency. 
(Neb.!    istiiia 

Where  a  company  maintaining  a  bathing 
resort,  and  letting  out  its  privileges  to  the  pub- 
|  lie  for  hire,  was  notified  of  a  bather's  disappear- 
ance so  soon  after  he  had  been  seen  as  to  war- 
rant the  inference  that  an  immediate  search  in 
the  water  would  have  resulted  in  his  rescue  be- 
fore death.,  and  the  company  bad  no  one  present 
to  watch  bathers  and  rescue  those  in  danger, 
and  such  agents  of  the  company  as  were  present 
failed  .to  make  a  search  in  the  water  for  the 
missing  man,  it  was  erroneous  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant. — 
Brotherton  v.  Manhattan  Beach  Imp.  Co.  (Neb.) 
07  N.  W.  -ITU 

48  Neb.  563. 


III.    DAMAGES. 

Pleading,   see  ante,  §  2. 

§  6.   In  general, 
[a]     (Iowa;   1SUG.) 

It  was  not  error  to  refuse  to  instruct  the 
jury  that  the  plaintiff  could  recover  for  the 
death  of  his  intestate  only  the  amount  which, 
at  legal  interest  for  the  term  of  his  probable 
duration  id'  life,  would  equal  the  sum  he  would 
probably  have  left  had  be  lived  to  the  end  of 
that  term. — Spaulding  v.  Chicago,  St.  P.  &  K. 
C.  Ry.  Co.  (Iowa)  67  N.  W.  227. 
lb]     (Iowa:    1S90.) 

It  was  proper  for  the  court  to  instruct 
the  jury  that,  in  estimating  the  damages  due 
for  the  death  of  plaintiff's  intestate,  they  should 
allow  the  amount  that  will  compensate  his  es- 
tate for  the  pecuniary  loss  due  to  his  death,  and 
no  more:  and  that,  in  determining  this  amount, 
they   should   consider   his   age,    occupation,   the- 
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wages   he  received,   Ms  ability  to   earn   money, 
amount  he  had  accumulated,  and  the  prob- 
able duration  of  his  life. — Spaulding  v.  Chicago. 
St.  P.  &  K.  C.  Ry.  Co.  (Iowa)  67  N.  W.  227. 

Ic]     (Mich.:    1885.1 

ruder  How.  Ann.  St.  Mich.  §  8314.  al- 
lowing the  jury,  in  actions  for  wrongful  death. 
to  give  such  damages  as  they  may  deem  just 
with  reference  to  the  pecuniary  injury  to  per- 
sons entitled  to  maintain  such  an  action,  the 
jury  are  not  warranted  in  awarding  damages 
for  which  there  is  no  foundation  in  the  evidence, 
and  which  are  incapable  of  pecuniary  compu- 
tation—Walker v.  Lake  Shore  &  M.  S.  Ry.  Co. 
(Mich.)  02  X.  TV.  1082. 
104  Mich.  60G. 

[dl     (Mich.:    1897.) 

It  is  error  to  allow  the  jury  to  consider 
damages  sustained  by  decedent's  children  from 
the  loss  of  nurture,  instruction,  and  moral  and 
physical  training  received  from  the  father,  of 
the  value  of  which  there  was  no  evidence. — 
Walker  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.) 
69  N.  W.  1114. 

5  7.    Evidence. 

[a)     (Iowa:    1897.) 

In  an  action  for  the  death  of  an  engine 
wiper  employed  by  defendant,  evidence  that  be- 
fore he  worked  "for  defendant  he  had  been  a 
plasterer,  and  that  the  average  wages  of  plas- 
terers at  the  time  of  his  death  was  four  dollars 
per  dav,  was  admissible. — Grimmelman  v.  Un- 
ion Pa'c.  Ry.  Co.  (Iowa)  70  N.  W.  90. 

Tb]     (Mich.;   IS95.) 

Where  the  plaintiff  in  an  action  for  in- 
juries had  introduced  in  evidence  the  mortality 
tables  (How.  Ann.  St.  §  4245).  and  had  offered 
no  other  evidence  tc  show  that  the  probability 
of  life  of  his  decedent  was  greater  or  less  than 
that  shown  liy  such  tables,  it  was  error  to 
charge  that  the  tables  were  not  controlling,  but 
should  be  given  inst  such  weight  as  the  jury 
thought  proper. — Nelson  v.  Lake  Shore  &  M.  S. 
Ry.  Co.  (Mich.1  f!2  N.  W.  993. 
104  Mich.  582. 

Ic)     (Mich.:    1X9<i.) 

In  an  action  for  death  by  wrongful  act, 
testimony  as  to  the  present  worth  of  decedent's 
services,  based  on  his  expectancy  of  life,  and  on 
different  assumptions  as  to  his  earning  capacity, 
is  admissible. — Storrs  v.  City  of  Grand  Rapids 
(Mich.)  68  N.  W.  258. 

Till      f\Vis.!    1896.) 

In  an  action  by  a  husband,  as  administrator 
of  his  wife's  estate,  to  recover  for  the  wrongful 
killing  of  intestate,  evidence  of  plaintiff's  cir- 
cumstances and  financial  condition  is  competent, 
under  Rev.  St.  §  4256.  authorizing  the  jury  to 
give  such  damages  as  they  may  deem  just  in  ref- 
erence to  the  pecuniary  injury  to  plaintiff. — 
Thoresen  v.  La  Crosse  City  Ry.  Co.  (Wis.)  68 
N.  W.  548. 

§  8.   Death   of  wife — Loss   to  husband. 
(Mich.:    1S9.-.) 

Th°  recovery  by  a  husband  for  injuries 
causing  the  death  of  his  wife  must  be  based  on 
the  value  of  her  services,  and  it  is  incumbent 
upon  the  plaintiff  to  prove  such  services  and 
their  value. — Nelson  v.  Lake  Shore  &  M.  S.  Ry. 
Co.  i  Mich.)  62  N.  W.  993. 
104  Mich.  582. 

I  9.   Death  of  child — Loss  to  parent. 
(S.  D.:    1895.) 

Where  the  "widow,  heir,  or  personal  rep- 
resentative of  the  deceased"  may  sue  for  the 
wrongful  death  of  a  person  iComp.  Laws, §  5499), 
a  parent,  who  is  the  only  heir  of  deceased,  suing 
for  (he  latter's  death,  can  only  recover  such  dam- 
as  he  sustained  as  parent. — Smith  v.  ( 'hi- 
M.  .V-  St.  P.  Ry.  Co.  (S.  D.)  62  X.  W.  967. 
G  S.  D.  583 


§   lO.    Excessive   damages. 
[a]     (Mich.:    1895.) 

A  \  i  rdiet  of  $7,000  in  favor  of  a  husband 
for  the  death  of  a  wife,  aged  56  years,  was  ex 
c(  ssive,  when  the  only  evidence  of  the  pecuniary 
vidue  of  her  services  was  that  she  paid  $360  per 
year  as  rent  on  the  dwelling,  and  provided  the 
husband  and  minor  children  with  hoard  and 
clothes,  no  estimate  of  the  amount  of  such  lat- 
ter expenditures  being  given. — Nelson  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (Mich.)  62  N.  W.  993. 
104  Mich.  582. 
[hj     (Neb.;    1S!><;.» 

A  verdict  of  §2,400  is  not  so  clearly   ex- 
cessive as  to  warrant  a  reversal,  where  the  de- 
!    was  a   boy  17  years  old.   a  competent 
compositor,  able  to  earn  $4  a  day,  and  his  next 
of  kin  his  father,  46  years  old.  a  poor  man.  with 
four  younger  children,  although   there  was  no 
evidence  that  the  son  had  as  yet  supplied  his 
father  with  any  considerable  amounts  of  mon- 
ey.—Post  v.  Olmsted  (Neb.)  66  N.  W.  S28. 
47  Neb.  S93. 
[c]     (Neb.;    1S9<J.) 

A  verdict  for  $2,850  for  the  death  of  a  boy 
10  years  of  age  who  was  drowned  in  a  pond  of 
wati  r  which  defendant  city  negligently  permit- 
ted to  accumulate  over  a  street,  is  not  excessive. 
—City  of  Omaha  v.  Richards  (Neb.)  68  N.  W. 
528. 

DEBT. 

Imprisonment  for,  see  "Constitutional  Law,"  § 
60. 

DEBTOR  AND  CREDITOR. 

See  "Assignment  for  P.enefit  of  Creditors"; 
"Compositions  with  Creditors";  "Creditors' 
Bill";  "Fraudulent  Conveyances";  "Insolven- 
cy." 

DECEDENTS. 

See  "Executors  and  Administrators";    "Wills." 
Testimony  as  to  transactions  with,  see  "Wit- 
ness," §§  5-26. 

DECEIT. 

I.  WHEN  ACTION  LIES,  55  1-5. 
II.  EVIDENCE  AND  PRACTICE,  §§  6,  7. 

Parol  evidence  of,  see  "Evidence,"  §  100. 
Survival  of  cause  of  action,  see  "Abatement  and 
Revival,"  §  10. 

I.    WHEN  ACTION  LIES. 

§   1.    Right  of  action. 

[a]  (Iowa:    IS9G.) 

Where  a  farm  was  exchanged  for  a 
stock  of  goods  to  be  invoiced  "at  wholesale  cost 
as  shown  by  cost  marks  on  said  goods,"  the 
fact  that  the  cost  marks  were  higher  than  the 
wholesale  price  actually  paid  did  nol  render 
(he  owner  of  the  goods  liable  for  deceit,  where 
it  appeared  that  the  owner  of  the  farm  had 
pi!  1  an  excessive  valuation  on  his  farm  for 
the  exchange,  that  the  marks  were  placed  on 
the  goods  before  the  parties  met.  and  that  the 
owner  of  'he  farm  had  knowledge  of  this  fact 
when  he  closed  the  contract. — Simpson  v.  Kane 
(Iowa)  67  N.  \V.  247. 

[b]  I  Minn.;    1895.) 

Where  a  physician  in  charge  of  a  sanitari- 
um represented  to  an  invalid,  without  knowing 
the  truth  or  falsity  of  the  representation,  that 
if  the  latter  would  take  treatment  at  the  sani- 
tarium he  could  be  cured,  and  the  invalid  relied 
thereon,   and   entered  the  sanitarium,   but   was 
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§  2.    Representation     or     expression      of 
opinion. 

[a]     Olid..;    1SM.-..I 

Where  an   owner  of  lots,  on  askil 
to  bu        <      ol   th.  in.  tells  liim  that   tbi  ■   are 
wuriii  $400  apiece,  it  in  a  question  for  thi 
whether   his  statements   are   mere  expn 

linion.  or  repre  on  which  an  ac- 

tion can  be  founded,  though  the  purchaser  views 
the  lots;  he  having  told  the  owner  that  he 
knew  nothing  of  the  value  thereof,  and  mnst 
rely  entirely  en  his  representations,  and  the 
owner  having  also  said  that  be  had  Bold  50  of 
the  lotr  at  t h ;■. t  price,  when  he  bad  men 

;ed  them  Cor  other  property. — Moon  v.  Mc- 
Kinstry  (Mich.)  65  X.  W.  540. 

I  li|     (Win.;    I  s:>.-..  i 

itations  by  a  vendor  of  mining 
stock  that  the  vendee  could  not  lose  upon  her 
investment,  and  that  the  mines  would  pay  div- 
in  the  near  future,  bring  a  mere  ex- 
pression  of  opinion,  or  a  promise  of  a  future 
condition  of  thin.;"  will  not  form  a  ground  of 
recovi  iy  by  th(  vendee  on  the  ground  of  false 
representations.— Warner  v.  Benjamin  (Wis.)  02 
N.  \V.  17!),  89  Wis.  290. 

[c]     (Wis.;    1S!>.->.| 

W'li.r:'  a  vendee  of  mining  stock  B 
i<>  recover  for  false  statements  by  the  vendor 
that  lb'  stock  was  a  good  investment  at  the 
price  paid,  that,  the  property  represented  by  the 
stock  was  in  good  and  promising  condition,  that 
the  mines  were  being  rapidly  developed,  and  that 
ore  had  been  sold  or  was  ready  to  be  sold  from 
some  of  them,  the  question  whether  these  state- 
ments were  made  and  relied  upon  is  statements 
of  existing  facts,  or  as  mere  expressions  of  opin- 
ion, was  for  the  jury. — Warner  v.  Benjamin,  62 
N.  W.  179,  89  Wis.  290. 

§   3.    Reliance   on   representations. 

[a]  (Neb.;   TS!»r..i 

In  an  action  for  deceit,  it  must  appear 
that  plaintiff  justifiably  relied  on  the  false  rep- 
resi  ntations  made  by  defendant,  and  that  a  ili- 
rect  loss  to  plaintiff  resulted  therefrom. —  L/oren- 
zen  v.  Kansas  City  Inv.  Co.  (Neb.)  62  N.  W.  231. 
44  Neb.  99. 

[b]  (Neb.:    1895.) 

One  seeking  to  recover  damages  resulting 
from  a  sale  of  his  property  for  a  sum  less  than 
its  value,  because  of  fraudulent  representations 
by  defendant,  must  show  that  he  was  influenced 
by  such  representations. — McCready  v.  Phillips 
(Neb.)  63  N.  W.  7. 
44  Neb.  790. 

[c]  (S.  D.;    1895., 

To  make  false  representations  available 
as  a  cause  of  action  for  damages  resulting  there- 
from, they  must  have  been  acted  on,  and  have 
formed  a  part  of  the  inducement  for  the  trans- 
action: that  plaintiff  believed  the  representations 
not  being  sufficient. — Sioux  Banking  Co.  v.  Ken- 
dall (S.  D.)  62  N.  W.  377. 

[d]  (Wis.:    1895.) 

The  vendee  of  a  stock  of  goods  may  main- 
tain deceit  against  the  vendor  for  a  false  repre- 
sentation of  the  amount  of  current  sabs,  where 
such  representation  formed  one  of  the  induce- 
ments for  purchase,  and  the  vendee  had  no  op- 
portunity to  examine  the  books.  —  Mosher  v. 
Post,  02  N.  W.  516,  S9  Wis.  602. 

§   4.    —    Duty  to  make  inquiry. 
£a]     (Wis.;    1895.) 

A  vendee  cannot  maintain  deceit  against 
his  vendor  for  a  false  representation  of  the  value 
of  a  stock  of  goods,  upon  which  be  has  relied. 
if  he  had  an  opportunity  before  the  purchase  co 
examine  the  goods  himself. — Mosher  v.  Post,  62 
N.  W.  516,  89  Wis.  602. 


|l»l     rWlH.i    1805.) 

\  llct,    though    finding   that 

plaintiff,  in   the  sab-  to  di  farm, 

and   fraudulent    repi 

val if  tb..  farm,  and   tin-  amount  of 

produced,  which  defendant  believed  ami 
on.  will  n  i  a  judgment  for  de- 

tuna    that    defendant 

ought  not,   in   tb.  and 

pin-1,  i  .  ...    to   b  ■  i e   relied    on 

true,   I  entations,   witl 

than  the  testimony  showed  that   he  did  do  to 

ascertain  the  truth  or  falsitv   thei f. — Fan  ». 

Peterson,  64  .\.  W.  803,  91    Wis.    182. 

§   5.    Representations  as  to   financial  re- 
sponsibility   of    another, 
down;    IS!l.-,.| 

In  n  sponse  to  a  letter  from  plaintiff  con- 
cerning a  linn's  credit,  defendant,  .a  bank,  wrote 
that  the  firm  was  doing  a  good  business;  that 
the  members  were  competent  men;  ami  that 
the  bank  did  not  anticipate  am  difficulty  on  its 
part  iii  meeting  obligations.  The  evii 
showed  that  at  the  time  the  letter  was  written 
the  firm  was  largely  Indebted  to  defendant; 
thai    as  account  with  defendant  for  the  past 

year  bad  been  overdrawn;    and  thai  20 
erwards  it  became  insolvent.     //>.'>/,  that  the  ev- 
idence did  not  show  knowledge  on  defendant's 
part  of  the  falsity  of  the  statements.— Sylves- 
ter v.  Henrich  (Iowa)  61  N.  W.  942. 
93  Iowa,  489. 


II.    EVIDENCE  AND  PRACTICE. 

§  6.    Evidence. 

[al     (Mich.;    1804.) 

In  an  action  against  a  partner,  by  the 
purchaser  of  his  interest,  for  falsely  repre- 
senting as  collectible  certain  firm  accoun: 
signed  to  the  pun  has.  ■,  evidence  that  the  oth- 
er partner's  interest  was  merely  nominal  is  ad- 
missible.— Totten  v.  Burhans  (Mich.)  61  N.  W. 
58. 

103  Mich.  6. 

[b]  (Illicit.;    1895.) 

In  an  action  for  a  fraudulent  representa- 
tion on  the  sale  of  stock,  evidence  of  the  breach 
by  defendant  of  a  promise  made  to  plaintiff, 
which  was  no  part  of  the  inducement  to  purchase, 
is  inadmissible. — Hubbard  v.  Long  (Mich.)  63 
N.  W.  644. 

105  Mich.  442. 

[c]  (Wis.;    1895.) 

Where  a  vendee  brings  deceit  for  a  false 
representation  of  the  amount  of  current  sales, 
the  fact  that  the  sales  made  by  the  vendee  after 
purchase  were  much  smaller  than  the  vendors 
represented  sales  is  not  evidence  that  the  ven- 
dor's representation  was  false. — Mosher  v.  Post, 
62  N.  W.  516,  SO  Wis.  602. 

§   7.    Question  for  Jury. 

(Wis.:    1895.) 

Where,  in  an  action  to  recover  damages 
for  inducing  plaintiff  by  fraudulent  representa- 
tions to  purchase  worthless  mining  stock,  there 
is  evidence  that  the  plaintiff  was  informed  of 
the  condition  of  tne  mines  before  purchase  of 
the  stock,  and  that  she  was  advised  not  to  buy, 
it  is  error  to  refuse  to  submit  to  the  jury  the 
question  whether  she  was  so  informed  ami  ad- 
vised.— Warner  v.  Benjamin  (Wis.)  62  N.  W. 
179,  89  Wis.  290. 


DECLARATIONS. 

See  "Pleading,"  §§  5-15. 

As  evidence,  see  "Criminal  Law,"  5§  109-113; 
"Evidence,"  §§  18-42;    "Homicide,"  §§  32  34. 
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DECREE. 


See  "Equity,"  §  61. 


DEDICATION. 


§   1.    What  constitutes, 
[a]     (Iowa;    1896.) 

That  a  landowner,  over  whose  land  a 
road  on  the  county  line  had  been  used  by  the 
public,  signed  a  petition  consenting  to  the  lo- 
cation of  8  highway  on  the  county  line,  ob- 
tained by  the  county  supervisors,  who  were  en- 
deavoring  to  secure  the  consent  of  all  the  per- 
sons along  the  county  line  to  the  location  of  a 
road  thereon,  does  not  constitute  a  dedica- 
tion, where  the  project  of  the  location  of  the 
road  was  never  consummated. — Gray  v.  Haas 
(Iowa)  67  N.  W.  394. 

|b)      f  IV  eli.:    1896.) 

The  fact  that  an  owner  of  land,  in  fenc- 
ing the  same,  left  a  strip  along  the  section  line 
from  8  to  12  feet  wide,  which  he  permitted  the 
public  to  use,  was  no  proof  of  an  intention  to 
dedicate  any  land  within  bis  inclosure.— Oyler 
v.  Ross  (Neb.)  66  N.  W.  1099. 
48  Neb.  211. 

[c]     (Neb.;   1S07.) 

Comp.  St.  c.  14.  art.  1,  §  106,  provides  that 
the  acknowledgment  and  recording  of  the  plat 
of  a  subdivided  tract  of  land  is  equivalent  to 
a  deed  in  fee  of  such  part  thereof  as  is  on  the 
plat  set  apart  for  streets  or  other  public  uses. 
Hrltl,  that  a  plat,  properly  acknowledged  and 
recorded,  showing  the  subdivision  of  land  own- 
ed by  E.  into  lots  and  blocks,  with  a  block  in 
the  center,  not  traversed  by  a  street  or  allev 
as  in  case  of  other  blocks,  and  marked  "E.'s 
Park,"  operated  as  a  statutory  dedication  of 
such  block  for  a  public  park. — Ehmen  v.  Vil- 
lage of  Gothenburg  (Neb.)  70  N.  W.  237. 

§  2.    Of  streets  and  highways, 
[a]     (Iowa;    1895.) 

The  upper  portion  of  the  east  line  of  a 
street  in  a  block  was  by  dedication  located  31  feet 
further  east  than  it  was  in  the  lower  portion  of 
the  block.  The  city  allowed  the  owners  of  lots 
fronting  on  the  upper  portion  of  the  line  to  im- 
prove and  occupy  them  for  nearly  20  years  to  a 
line  the  south  end  of  which  was  19  feet  4  inches 
and  the  north  end  7  feet  9  inches  beyond  said 
"ast  line  in  that  portion  of  the  block,  and  during 
this  time  the  city  laid  and  maintained  a  sidewalk 
on  said  outer  line.  Held,  that  the  city  was  es- 
1  from  claiming  under  the  dedication  the 
strip  of  land  occupied  by  the  lot  owners  beyond  the 
original  front  lines  of  their  lots,  it  never  bavin" 
accepted  the  dedication  of  such  strip.— Johnson 
v.  City  of  Burlington  (Iowa)  63  N.  W.  694. 
lb]     (Iowa:   J  896.) 

That  the  owner  of  land  had  knowledge 
of  the  use  of  a  road  over  his  land  by  the  pub- 
lic, which  was  obstructed  by  gates  and  by 
ditches,  one  of  which  a  person  who  used  the 
road  bridged,  is  insufficient  to  show   a    dedica 

wn  oofi  the  road-— Gray  v-  Haas  (Iowa)  67  N. 
>\ .  oy4. 

[c]     (Neb.;   1896.) 

The  plaintiff  owned  an  unplatted  tract 
t  land  in  the  limits  of  a  city  so  situate  that 
Sixth  street  of  said  city,  if  extended,  would  pass 
through  it.  Before  said  street  was  extended 
through  his  land  he  sold  a  part  of  the  tract 
conveying  it  by  metes  and  bounds,  one  of  the 
m  the  conveyance  being  so  many  feet  to 
the  west  line  of  Sixth  street.  Held,  'that  this 
act  of  the  owner  was  not  alone  sufficient  to  sus- 
tain a  finding  that  he  had  dedicated  any  part 
or  his  land  to  the  public  to  be  used  as  a  part  of 
Mid^st reetg-City  of  Omaha  v.  Hawver  (Neb.) 

4N.W.DIG.-18 


[d]     (Neb.;   1896.) 

A  proposition,  made  by  the  owner  of  prop- 
erty to  a  city,  to  change  the  location  of  a  street 
across  such  property,  and  its  acceptance  by  the 
city  council,  and  the  making  of  the  proposed 
change,  constitutes  a  dedication  of  the  ground 
occupied  by  the  street  as  relocated.— Sweatman 
v.  City  of  Deadwood  (S.  D.)  69  N.  W.  582. 

]c]     (Wis.:    1895.) 

A  promise  by  a  grantor  that  the  grantee 
might  have  a  road  over  the  grantor's  premises 
if  he  fenced  the  road,  was  not  a  dedication  of 
the  land  covered  by  the  road,  though  the  gran- 
tee fenced  it.— Cunningham  v.  Hendricks  (Wis  ) 
62  N.  W.  410,  89  Wis.  632. 

§   3.    Plats — Designation  of  streets. 
(Minn.:    1895.) 

Where  a  landowner  executes  a  plat,  des- 
ignating streets  thereon,  and  makes  conveyan- 
ces according  to  such  plat,  the  streets  so  des- 
ignated are  irrevocably  dedicated  to  the  public 
use  as  streets.— Great  Northern  Ry.  Co.  v.  City 
of  St.  Paul  (Minn.)  63  N.  W.  96. 
61  Minn.  1. 

§  4.   Acceptance  of  dedication. 

[a]  (Iowa;   1896.) 

In  an  action  by  a  town  to  enjoin  defend- 
ant from  maintaining  obstructions  in  an  alley,  it 
appeared  that,  when  the  town  was  platted  in 
1856.  an  alley  was  run  through  the  block;  that 
the  town  was  not  incorporated  until  1881;  that 
the  alley  was  never  open  to  public  use,  but  in 
1866  an  orchard  was  planted,  covering  the  al- 
ley, and  the  whole  block  was  fenced  in;  that  in 
1S70  a  barn  was  built  covering  the  whole  width 
of  the  alley  at  one  end:  that  defendant,  who  pur- 
chased in  1870,  maintained  a  fence  across  one 
end  of  the  alley,  and  another  through  the  1 
Held,  that  there  was  nothing  to  show  acceptance 
of  the  dedication,  and  the  town,  having  acqui- 
esced in  the  possession  of  defendant  and  his 
grantors  for  30  years,  is  estopped  from  now  open- 
ing the  alley.— Incorporated  Town  of  Cambridge 
v.  Cook  (Iowa)  66  N.  W.  SS4. 

[b]  (Mich.;    1896.) 

When-  defendant,  in  an  action  for  tres- 
pass, alleged  that  the  locus  in  quo  was  a  high- 
way, an  instruction  that,  if  statutory  labor  was 
performed  only  upon  certain  portions  of  the 
land  set  apart  by  the  owner  for  highway  pur- 
poses, that  portion  only  would  become  a  high- 
way, and  the  remainder  of  it  would  be  simply 
an  offer  to  dedicate,  never  accepted  by  the  pub- 
lic authorities,  was  proper. — Alton  v.  Meeuwen- 
berg  (Mich.)  66  N.  W.  571. 

§  5.    Revocation  of  offer. 
(Wis.;    1896.) 

Where  the  public  authorities  refuse  to 
approve  a  plat  dedicating  a  street  to  public  use, 
or  to  recognize  the  street,  in  the  absence  of  a 
public  user  equivalent  to  an  acceptance  the 
intended  dedication  is  revocable,  as  to  anv  part 
of  such  street,  at  the  pleasure  of  the  proprietor 
and  abutting  owners.  —  Mahler  v.  Brumder 
(Wis.)  66  N.  W.  502. 
92  Wis.  477. 

§  6.    Using  property  for  purposes  not  in- 
tended. 

[a]  (Minn.;    1896.) 

Where  land  has  been  dedicated  to  a  spe 
cific,  limited,  and  definite  public  use,  the  legis 
lature  has  no  power  to  destroy  the  trust,  or  di- 
vert the  property  to  any  other  purpose  incon- 
sistent with  the  particular  use  to  which  it  was 
dedicated.— City  of  St.  Paul  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Minn.)  68  N.  W.  45S. 

63  Minn.  330. 

[b]  (Minn.:    1896.) 

The  erection  of  a  warehouse  on  land  dedi- 
cated to  public  use  as  a  levee  is  not  necessarily 
a  misuse  of  the  property.— City  of  St.  Paul  v. 
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I.  REQUISITES  A\l>  VALIDITY 

II.   DESCRIPTN  IN,  !  I  6  '.'. 
[II.  ACKNOWLEDGMENT,    see    main    head 

"ArkiM.u  ledgment." 
IV.  DELIVERY,  §§  10-15. 

V.  RECORDING,  Ss  16,  17. 
VI.  CONSTRUCTION  AND  EFFECT,  §§  18- 

VII.  LOST  DEEDS,  §  21. 

See,    also,    "Covenants";    "Easements";    "Es- 
"Fraudulent   Conveyances";    "Vendor 
and  Purchaser." 

Alteration,  see  "Alteration  of  Instruments." 

As  evidence,  see  "Evidence,"  SS  75,  T"  1. 

As  mortgage,  see  "Mortgages,"  SS  4-6. 

Bj  assignee  in  bankruptcy,  see  "Bankruptcy." 

Cancellation  and  rescission  in  equity,  see  "Equi- 
ty," SS  14^3. 

Conveyance  of  remainder  during  life  estate,  see 
"Estates,"  §  5. 

Estoppel  by,  see  "Estoppel,"  §§  1-3. 

(if  homestead,  see  "Homestead,"  §§  17-22. 

Parol  evidence  as  to  date,  see  "Evidence,"  §  86. 

Payment  of  consideration  for  conveyance  to  an- 
other,  resulting  trust,  see  "Trusts."  SS  9,  10. 
matiou  in  equity,  see  "Equity,"  §s  5-13. 

Rights  as  against  prior  unrecorded  deeds,  see 
"Vendor  and  Purchaser,"  §  39. 

Secondary  evident f  execution  and  contents, 

see  "Evidence,"  5  13. 

Sheriff's  deed,   see  "Execution,"   §  27. 

on  mortgage  foreclosure,  see  "Mortgages, 

8   cc 

Tax  deed,  see  "Taxation,"  §5  94,  95.  106-109. 

as  color  of  title,  see  "Adverse  Possession, 

§  28. 

Transfer  of  mortgaged  property,  see  "Mort- 
gages," §§  34-36. 

I.    REQUISITES    AND    VALIDITY. 

Proof  of  consideration  of  lost  deed,  see  post,  § 
21. 

Mental  incapacity  of  grantor,  ground  for  rescis- 
sion, see  "Equity,"  §  21. 

§   1.    Names  of  parties. 

(Minn.;    1895.) 

A  tleed  made  by  "A.  B.,  Executor,  anil 
signed  by  him  in  the  same  form,  sufficiently 
shows  that  it  was  made  in  his  representative  ea- 
pacity.— Babcock  v.  Collins  (Minn.)  61  N.  W. 
1(120." 

60  Minn.  73. 

S   2.    Identity  of  parties, 
[a]     (Mich.:    1SS95.) 

Where  plaintiff  chums  title  from  the 
mother  of  certain  minor  heirs,  and  conveyances 
to  her  from  the  minors  are  introduced,  describ- 
ing them  as  heirs  of  one  P.,  proof  of  the  identity 
of  the  grantors  as  such  heirs  is  necessary,  the 
recitals  in  the  deed  being  insufficient.— Wolf  v. 
Holton  (Mich.)  62  N.  W.  174. 
in  I  Mich.  107. 


I  l>|      I  N.I,.;     ISM.) 

A  deed   purporting  to  convey  real  i 

I, .el  S.  Smith,  which, 
recitals  of  tl 
know  li  •  the  granto 

John  s.  Smith." 

e  of  proof 
establishing  the  signer  of  the  deed  and  the 
holdei 

Real  Estate    i:    Trust    Co.    %.     B 
(Neb.)  66  N    \V.  I 
i .  Neb.  592. 

§   3.    Execution. 

In)     (Neb. |    1894  I 

\i,  olli  gation  in  n  pleading  that  the  gran 
tor   "madi    and   executed     a    di  ed    ini  ludi 

ential  to  the  completion  of  the  muniment 
of  title,    th"  delivery  of  the   instrumenl   to  the 
grantee    as  well  as  the  signature  of  the  grantor. 
,.,,  v.  Westerfleld  (Neb.)  66  N.  W.  439. 
•17  Neb.  399. 

[b]     (Neb.!    1890  i  ,    .      ,      , 

The  genuineness  of  an  unattested   d 1   al- 
leged  to  have   I n   executed   20  years   before 

trial  was  sustained  by  tie  positive  corrol 
bog  testimony  of  the  offieer  who  took  the  ac- 
knowledgment, though  the  grantor's  nam 
misspelled,  and  the  grantor  paid  taxes  on  the 
land  for  several  years  following  the  recording 

of   the  d I;     the  hitter   fact    being  explained.— 

Thams  v.  Sharp  (Neb.)  68  X.  W.  474. 

[C]      IWI,.)     l.SSMJ.)  . 

A  deed  purporting  to  have  been  signed 
by    the    grantor    in    presence    of    the    - 

see,  and  bearing  a  certificate  of  a  m 
public  in  New  York  o,  the  effect  thai  t Tie  sub- 
scribing witnesses  had,  respectively,  stated  un- 
der oath  I  the  grantor's  death,  that  they 
saw  her  sign,  seal,  and  execute  the  instru- 
ment, is  not  proved,  within  Rev.  St.  §  2227.  pro- 
viding that  "v.  hen  any  grantor  shall  die,  »  *  » 
not  having  acknowledged  his  conveyance,  the 
flue  execution  thereof  may  be  proved  by  any 
competent  subscribing  witness  thereto  before  any 
court  of  record."— Shattuck  v.  Bates  (.Wis.)  66 
N.  W.  706. 

92  Wis.  633. 

§  4.    Attestation. 

[a)     (Neb.:    1890.)  . 

Any  expression  from  which  it  appears 
that  the  subscriber  in  fact  witnessed  the  execu- 
tion t-v  the  grantor  sufficiently  answers  the  re- 
quirement of  Comp.  St.  e.  73,  §  1,  relating  to 
attestation  of  deeds:  the  use  of  the  word  "wit- 
ness"   not    being    necessary. — Link    v.    Connell 


(Neb.)  67  N.  W.  475. 
4S  Neb.  574. 


[b]     (Wis.;    180«i.)  ... 

A  deed  purported  to  have  been  signed  by 
20  grantors,  the  last  signature  being  that  "r 
H.  C.  H.  The  signatures  of  two  witnesses,  one 
of  whom  was  the  notary  taking  the  acknowl- 
edgment of  H.  C.  H.,  appeared,  the  one  bi 
the  other,  inclosed  in  brackets,  and  between 
them  and  the  signature  of  H.  C.  H.  were  the 
words  "Attest  as  to."  so  as  to  read,  together 
with  the  signature,  "Attest  as  to  H.  C.  II." 
There  were  acknowledgments  by  other  grantors 
before  notaries  in  other  states,  but  there  were 
no  other  subscribing  witnesses.  Held,  that  the 
restricted  character  of  the  attestation  was  con- 
clusive, and  excluded  any  presumption  that  the 
deed  was  duly  witnessed  as  to  all  the  grantors, 
as  required  by  Rev.  St.  §  2216— Harrass  v. 
Edwards  (Wis.)  69  N.  W.  69. 

§   5.    Consideration. 

(Iowa;    1896.) 

A  grantor  conveyed  to  his  stepdaughter 

certain  real  estate,  and,  by  a  collateral  instru- 
ment, the  grantee  agreed  to  support  and  main- 
tain grantor  and  his  wife  for  life.  Held,  that 
the  relationship  between  the  grantor  and  gran- 
tee and  the  agreement  for  maintenance  import- 
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cd  consideration  sufficient  to  support   the   con-  I 
veyance. — Schneitter  v.   Carman   (Iowa)   67  N. 
\Y.  219. 


IV.    DELIVERY. 


II.    DESCRIPTION. 

§   6.    Sufficiency. 
iMinn.;    189.-.. I 

A  description,  "14  acres  of  land,  a  part 
of  the  northeast  quarter  of  the  southwest  quar- 
ter" of  a  certain  section,  town,  range,  county, 
and  state,  was  insufficient. — McRoberts  v.  Mc- 
Arthur  (Minn.)  64  X.  W.  903. 
62  Minn.  310. 

§  7.    Conflicting  descriptions. 

(S.  D.:    1S96.) 

Officers  of  a  corporation  were  authorized 
to  convey  the  W.  %  of  the  E.  %  of  lots  10  and 
11.  The  officers,  after  so  describing  the  land. 
added,  without  authority,  a  specific  description 
by  metes  and  bounds,  which  they  supposed  cov- 

the  same  property.  Held,  that  the  first  de- 
scription prevailed.  — Xovotny  v.  Danforth  (S. 
D.)  68  N.  W.  749. 

S   8.    Reference  to  other  instruments. 
(Mich.;    1895.) 

Where  a  grantor  conveys   part   of  a   lot 

by   a   deed   describing  it  by   metes   and    bounds, 

and  subsequently  conveys  the  balance  of  the  lot 

describing  it  as  being  bounded  by  the 

land  previously  conveyed,  the  grantee  in  the  first 

yance  is  limited  to  the  tract  described  in 
his  deed  by  metes  and  bounds,  though  less  than 
it  was  the  intention  of  the  parties  thereto  to  con- 
vey.—Probett  v.  Jenkinson  (Mich.)  63  N.  W. 
648. 

105  Mich.  475. 

?   9.    What  property  passes, 
[a]     (Mich.;    1895.) 

The  owner  of  a  tract  of  land  platted   n 
portion  of  it,  and  on  the  recorded  plat  all  that 
part  adjoining  a  river  was  marked  "Reserved." 
This  reserve  was  platted   into  nine  lots,  three 
of   which,   by   successive   conveyances,   became 
vested    in    defendants.    On    the   plat,    between 
river  and  the  platted  lots,  was  a  strip  run- 
ning   parallel    with    the    river,    marked     "Slab 
Dock,'    consisting  of  slabs  with  the  ends  rest- 
ing on  the  shore  and  extending  into  the  water. 
meander  line  of  the  river  was  substantial- 
oinci  lent  with  the  inside  of  the  dock,  but 
lot  lines,  as  marked  in  feet,  carried  the  lots 
past  the  meander  line,  and,  in  some  places  on 
■  lie  plat,  to  within  four  or  five  feet  of  the  river 
of   the   dock.     For   many   years   defendants 
and   their  grantors   treated   this   strip   as   part 
of   the   platted    lo*s,    without    protest,    and    no 
way  to  such  strip  had  been  reserved:    the  only 
ing  from  the  river,  or  other  pieces  of 
land   not   platted.    Held,   that   the   platted    lots 
ran  to  the  river,  and  included  the  slab  dock. — 
Sands  v.  Gambs  (Mich.)  64  X.  W.  741. 

£b]     (Wis.:    18»5.) 

The  fact  that  a  deed  reserved  to  the  gran- 
tor a  riirht  of  way  across  the  northerly  end  of  the 
parcel  conveyed,   for  the  purpose  of  repairing  a 
null  race,  and  that   the  grantee  was  required  to 
build  an  embankment  on  and  across  the  northerly 
end  of  the  premises   along  the  southeasterly  side 
"t  the  mill  race,  and  keep  it  in  repair,  did  not  ex- 
the  description,  as  given   by  distances  and 
irements  in  the  deed,  sc  as  to  convey  land  tn 
the  bank  of  the  mill  race.— Gleason  v.  Burroughs 
i  Wis.  i  (;:;  x.  w.  292. 
90  Wis.  316. 


ni.    ACKNOWLEDGMENT. 
See  main  head  "Acknowledgment." 


In  escrow,  see  "Escrow." 

§    lO.    In  general, 
[a]^    (Iowa;    1896.) 

The   signing   and   acknowledgment   of    con- 
i  s  by  a  debtor  to  personal  creditors,  which 
he  retained  in  his  possession  under  an  agreement 
they  were  to  be  delivered  if  it  became  nec- 
essary to  prefer  such  creditors  above  others  to 
t  whom  he  was  liable  as  surety  only,  did  not  vest 
the  grantees  therein  with  any  interest  or  equity 
in  the  property  covered  thereby  until  delivery  of 
the  conveyances,  as  against  another  creditor  re- 
covering  a  judgment   prior   to   such    delivery. — 
Guernsey    v.    Black    Diamond    Coal    &    Mining 
Co.  (Iowa)  6S  N.  W.  777. 
[bj     (Iowa;    1S9C.) 

A  conveyance  as  security,  signed  and  ac- 
knowledged by  a  debtor  under  an  unconditional 
agreement  with  the  grantee  for  its  delivery,  will 
be  effective  from  the  date  of  such  acknowledg- 
ment as  against  other  creditors  obtaining  judg: 
ments  against  the  grantor  thereafter,  but  before 
actual  delivery  of  the  instrument. — Guernsey 
v.  Black  Diamond  Coal  &  Mining  Co.  (Iowa) 
08  N.  W.  777. 

[C]      (Veil.;     1890.) 

The  loss  or  destruction  of  a  deed,  after  de- 
livery thereof,  does  not  divest  the  title  of  the 
grantee.— Brown  v.  Westerfield  (Xeb.)  60  N.  W. 
-1 31 ' 

47  Neb.  399. 

§   11.    What   constitutes  delivery. 

[a]  llnivai    1895.) 

On  an  issue  as  to  whether  a  deed  was 
ever  delivered  to  defendant  by  his  father,  de- 
fendant testified  that  his  father,  a  few  days  be- 
fore he  died,  walked  across  the  room,  and  took 
the  deed  from  a  bureau,  and  delivered  it  to  de- 
fendant; and  defendant's  uncle  testified  that 
he  saw  the  father  walk  over  to  the  bureau,  and 
hand  an  envelope  to  defendant.  The  evidene  '. 
by  a  preponderance,  showed  that  at  that  time 
the  father  was  unable  to  get  up  or  walk,  and 
there  was  evidence  that  defendant  was  present 
while  his  father  made  his  will,  devising  the 
property  involved  as  if  it  wvrf  his  own,  and 
made  no  objection.  Held,  that  there  was  no  de- 
livery of  the  deed. — Foley  v.  McNamara  (Iowa) 
62  N.  W.  26. 

93  Iowa,  707. 

[b]  (Iowa;    1890.) 

Where  the  person  to  whom  a  deed  was 
delivered  testified  that  the  grantor  deposited 
the  deed  with  him  to  be  delivered  to  the  gran- 
tor's son  after  the  grantor's  death,  and  the 
grantor's  wife,  who  had  joined  in  the  deed. 
disclaimed  any  interest  in  the  land,  and  a  large 
number  of  witnesses  testified  that  the  grantor 
declared  that  ho  absolutely  disposed  of  the  prop- 
erty to  his  son,  there  was  sufficient  evidence  to 
prove  a  legal  delivery.— Denzler  v.  RieekhoflE 
(Iowa)  66  X.  W.  147. 
lc]     (Iowa;    1896.) 

Plaintiff  executed  a  deed  to  his  children, 
leaving  it  with  the  justice  who  took  the  ac- 
knowledgment. The  deed  was  sent  to  the  re- 
corder by  the  justice,  but  was  recalled  by  the 
plaintiff  before  it  was  recorded.  The  grantees 
did  not  know  of  it  until  about  a  year  later, 
when  plaintiff's  wife,  without  his  knowledge, 
gave  it  to  one  of  the  grantees,  who  had  it  re- 
corded, field,  that  there  was  no  sufficient  de- 
livery by  the  grantor.— O'Connor  v.  O'Connor 
(Iowa)  69  N.   W.  676. 

§12.    Placing  in  hands  of  third  person, 
[a]     (Minn.;    1896.) 

Where  a  grantee  subsequently  conveyed  the 
land,  it  was  immaterial  that  the  deed  to  him 
was  executed  without  his  knowledge,  and  was 
not  actually  delivered  to  him.  but.  on  the  i-on- 
trary,    to   the   one   who   actually   purchased    the 
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land,    and    n  ho  I    m    of    the  ' 

deed,  \\  bethor  or  no(  i  be  granto  thai  the 

purcha  '  irowley 

I      N.  Nelson  Lumber  Co.  (Minn.)  69  N.   W. 
821. 
Id]     (Neb. |    1808.) 

\   i  euted  a  ■  i  ■  ed  convej  ing  land 

to  her  mil:  m  i-,  and  delivered  the  deed 

to  a  justice  for  the  use  and  benefit  of  the  gran- 
ite   the    i  g  that    the 

■1 Id    retain    the   custody    of   the   Instru 

until  the  grantor's  death,  when  he 

i  .   ird      Hi  Id  a  sufficient  i 
tlic  title   to   the  grantee  at    thi 

:,  v.  Westerfield  (Neb.)  86  N.  W.  139. 
IT  Neb.  399. 

§    13.    Delivery  procured  by  fraud. 

(Ioiiii;     I.Vl.-.i 

Where  a  husband  and  bis  wife,  being 
desirous  of  selling  certain  land,  executed  a  di  id 

thereto,  wherein  the  -  of  the  grantee  was 

omitted  at  the  instance  of  one  who  claimed  to 
have  a  purchaser,  to  be  inserted  on  delivery, 
and  such  person  fraudulently  obtained  posses- 
sion thereof  on  a  pretense  of  examining  it 
whose  name  he  inserts  as  grantee  acquires  no 
title  for  want  of  delivery.— Golden  v.  Hardesty 
(Iowa)  61  N.  W.  913. 
93  Iowa,  622. 

§   14.   Effect  of  record. 
(Neb.;    T.SitG.) 

Where  a  mother  executes  a  deed  to  her 
son,  and  voluntarily  places  the  same  upon  record 
for  the  purpose  and  with  the  intent  of  passing  title 
to  the  grantee,  actual  manual  delivery  and  forma) 
acceptance  are  not  essential  to  the  validity  of  the 
conveyance. — Issitt  v.  Dewey  (Neb.)  GG  N.  W. 
288 

47  Neb.  196. 

§   15.    Presumption  and  burden  of  proof 
of  delivery. 

[a]     (Iowa;    ls!>.-,.> 

The  fact  a  erantee  kept  the  deed  without 
recording  for  a  number  of  years,  allowed  the 
grantors  to  remain  in  possession,  and  made  no 
claim  to  the  property  until  after  their  deaths,  does 
not  alter  Lhe  presumption  of  a  delivery  when  the 
deed  fully  executed  is  in  his  possession. — Magee 
v.  Allison  (Iowa)  63  N.  W.  322. 

lb]     (Iowa;    1896.) 

A  deed  of  land  within  the  city  limits  of 
Des  Moines  was  dated  May  19.  and  tiled  for  rec- 
ord June  17.  1893.  Held,  that  the  facts  that  the 
grantee  resided  in  Chicago  and  the  grantor  in 
Rock  Island  were  not  sufficient  to  overcome  the 
presumption  that  the  deed  was  delivered  when 
it  was  made. — Farwell  v.  Des  Moines  Brick 
Manuf'g  Co.  (Iowa)  66  N.  W.  176. 

Ic]     (Iowa;    18!>«.) 

Where  a  deed,  duly  acknowledged,  though 
not  recorded,  is  shown  to  have  been  in  the  pos- 
session of  the  grantee,  the  presumption  is  that 
it  was  delivered,  and  that  the  date  of  delivery 
was  the  same  as  that  of  the  acknowledgment. 
—Nichols  v.  Sadler  (Iowa)  6S  N.  W.  709. 

Id]     (Mich.:    1S04.) 

Where  it  is  admitted,  in  a  controversy 
over  the  delivery  of  a  deed,  that  the  grantee 
obtained  the  key  of  the  hex  containing  the 
deed  from  his  father,  the  grantor,  the  day  be- 
fore his  father's  death,  unlocked  the  box.  and 
took  out  the  deed,  which  he  recorded  two  days 
later,  it  is  not  error  to  instruct  that  the  bur- 
den was  on  the  defendants,  claiming  under  the 
grantee,  to  show  the  delivery. — Jourdan  v.  Pat- 
terson (Mich.)  61  N.  W.  61. 
102  Mich.  602. 


§    16.    Rit;ht  to  record. 

(Ulnn.i    i  -   •    , 

VYI  \,  v  title  to  or 

of  land,  tl  which  are 

delinquent,   the  >  iai  do  authority, 

i  len.   St.   1894,   I    162 1,   to  Indot 
■  ia|  signature)  "Taj 

r  entered."  utitle  the  di    I 

ord.— State  v.  Weld  (Minn.)  08  N.  W.  1068 

§    17.    Necessity  of  record. 
Oil  iin.:    1804.) 

Gen.  St.  1878,  e.  40,  I  21,  providing  that 

a  conveyance  not   recorded    si 
against  any  judgment  obtained  at   the    uit  of 
r  party,  applies  to  any  judgment   affect- 
ing the  title  to  real  estate  which  appears  of  re 

ord  in  the  name  .  i  i  he  pel  s<.n  agu     at  w  ho 
judgment     is    rendered.  —  Berryhill    v.    Smith 
(Minn  i  61   N.  W.  1  14. 
59  Minn.  285. 


V.    RECORDING. 

Effect  of   record   on  question   of   delivery,    see 
ante,  §  14. 


VI.    CONSTRUCTION  AND  EFFECT. 

What  property  passes,  see  ante,  §  9. 

§   18.    Estates  and  interests  created. 

[a]  I  Mich.;    1804.) 

A   deed   which,   by  its  granting  clause, 

conveys  "the  right  of  way  for  a  railroad, 
*  *  *  and  described  as  follows:  'A  strip 
of    land     forty     fet  »     *     *     .„,,)    being 

nine   hundred   and   fifty  two   feel    in    length,'" 

h  in  the  usual  form  Of  a  full  warranty 
-'  incut  therein  only,  and 
not  i  fee.— Jones  v.  Van  Bochuve  (Mich.)  61  N. 
W.  342. 

103  Mich.  98. 

[b]  I  Mich.;    1896.) 

A  need  dots  not  create  an  estate  in  ex- 
pectancy in  the  grantee  by  using  the  words  "as 
well  in  possession  as  iii  expectancy,"  where  the 
only  estate  owned  by  the  grantor  was  title  in 
fee  simple  to  an  undivided  interest. — Fenton  v. 
Miller  (Mich.)  65  N.  W.  966. 
[e]     (Mich.:   1S!>7.> 

A  grant  to  the  living  children  of  the  gran- 
tor's son,  subject  to  a  life  estate  in  the  son. 
with  a  stipulation  that,  should  he  have  more 
children  at  his  death,  they  should  shan 
share  alike,  gives  the  children  in  esse  a  vi 
remainder,  subject  to  open  and  let  in  those  aft- 
erwards born. — Lariverre  v.  Rains  (Mich.)  70  N. 
W.  583. 

[ill     (Mich.;    1897.) 

An  instrument  conveying  land  to  the  gran- 
tor's  grandchildren  provided  that  her  hit 
should  have  the  life  use  of  one-half  thereof,  "in 
case  he  lives  with  her  as  long  as  she  shall  live, 
and  sees  fit  to  occupy   the   same  as  a   home," 
and  that  her  son  should  use  the  other  half  •'dur- 
ing his  life,  provided  he  sees  fit"  to  occupy  the 
same  so  long  as  a  home,  it  being  stipulated  that 
these   life  estates   should    not   be   transferable. 
The  life  tenants,  including  the  grantor,  subst 
quently   conveyed   their  interests  to  a  stra 
,  and   ceased    to   occupy    the    premises,    and    the 
grantor  died.     Hrld,  that  this  terminated  all  the 
life  estates,  entitling  the  remainder-men 
present  enjoyment  of  the  property. — Lariverre  v. 
Rains  (Mich.)  70  N.  W.  5S3. 

[e]     (Mich.;   1S07.) 

A  deed  of  property  to  "L.,  wife  of  E.,  con- 
tained  no  words  of  inheritance  in  the  granting 
clause,  while  the  habendum  clause  read  :■ 
lows:  "To  have  and  to  hold  the  said  lots  to  th 
said  L.,  to  the  children  of  her  body  begotten  by 
the  said  E.,  to  her  heirs,  executors,  and  to  the 
assigns  of  the  said  L.  and  E.,  forever."  Held, 
that  such  deed  conveyed  a  life  estate  to  the 
grantee,  L..  with  an  estate  in  fee  in  expectancy 
to  her  or  her  heirs,  or  to  the  assigns  Of  herself 
uud  E.,  subject  to  a  contingent  life  estate  in  her 
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children    begotten    bv    E.— Downing    v.    Birney 
l  Mich.)  70  N.  W.  1006. 
Ill     <\i  is.:    J89U.) 

A  deed  in  which  the  description  of  the 
property  is  followed  by  a  reservation  of  a  por- 
tion of  that  described,  to  be  used  for  a  specified 
purpose,  as  an  alley,  operates  as  a  conveyance 
of  the  fee  of  the  portion  reserved,  subject  only 
to  the  easement  declared. — Towne  v.  Salentine 
(Wis.)  66  N.  W.  395. 
92  Wis.  404. 

$   19.    Quitclaim. 

(Mich.;    189S.) 

A  quitclaim  deed  by  a  mortgagee,  pur- 
chaser at  a  foreclosure  sale,  and  an  assignment 
of  the  mortgage  executed  before  the  period  of  re- 
demption had  expired,  convey  all  the  interest  of 
the  mortgagee. — Gage  v.  Sanborn  (Mich.)  64  N. 
W.  32. 

§  20.    Reservations,    exceptions,    and    re- 
strictions. 

[a]  (Iotvji:    is!).-.» 

A  reservation,  in  a  grant  for  a  cotmty 
road  of  land  which  is  being  used  as  a  pasture, 
of  the  right  "to  attach  a  fence  to  the  bridge'' 
to  be  built  thereon  over  a  ravine  running 
through  the  tract,  includes  the  right  to  a  pas- 
sage-way for  stock  under  the  bridge.  60  N.  W. 
(1894)  reversed.— Agne  v.  Seitsinger,  64  N. 
W.  836. 

[b]  (Mien.;    1S96.) 

Violation  of  a  provision  in  a  deed  that  no 
store  or  saloon  should  be  erected  on  the  lot 
will  be  enjoined,  though  prior  to  the  deed  the 
grantor  had  leased  a  store  opposite  for  a  sa- 
loon, and  thereafter  conveyed  adjoining  lots 
without  any  restrictions. — Reilly  v.  Otto  (Mich.) 
06  N.  W.  228. 

[c]  (Mich.;    3896.) 

A  deed  conveyed  a  lot  in  defendant  city, 
except  so  much  thereof  as  was  "set  apart  for 
sidewalk  purposes."  For  30  years  there  had 
been,  on  the  lot,  buildings  which  in  fact  en- 
croached 2  feet  on  the  platted  street,  the  side- 
walk extending  10  feet  beyond  the  buildings. 
The  plat  did  not  designate  any  part  for  side- 
walks, nor  was  there  any  corporate  action  set- 
ting apart  the  2  feet  with  other  land  for  side- 
walks. All  prior  conveyances  of  the  lot  con- 
tained the  same  provision.  Held,  that  the  ex- 
ception included  only  the  land  actually  used 
for  sidewalk  purposes. — Vincent  v.  City  of  Kal- 
amazoo (Mich.)  69  N.  W.  501. 

[d]  (Wis.;    189G.) 

A  deed  recited  that,  in  consideration  of  the 
performance  of  its  conditions,  the  grantors 
"have  given,  *  *  *  conveyed,"  and  "do  give, 
grant,  *  *  *"  certain  land,  and  provided 
that  on  the  death  of  the  grantors  the  absolute 
title  should  vest  in  the  grantee,  provided  she 
had  fulfilled  the  conditions,  but  on  failure  to 
perform  such  conditions  all  rights  conveyed 
should  revert  to  the  grantors.  Held,  that  the 
conditions  were  conditions  subsequent,  so  as 
to  authorize  equity  to  relieve  from  a  forfeiture 
in  ease  of  nonperformance. — Donnelly  v.  Eastes 
(Wis.)  69  N.  W.  157. 
[el     (Wis.;    1897.) 

Where  a  clause  in  a  deed  from  a  mother 
to  her  daughter  recited,  as  consideration,  pay- 
ment of  a  mortgage  on  the  premises,  and  the 
support  of  the  mother  by  the  grantee  during 
her  lifetime,  on  breach  of  such  condition  sub- 
sequent and  lawful  re-entry  by  the  grantor  the 
legal  title  became  revested  in  such  grantor. — 
Gilchrist  v.  Foxen  (Wis.)  70  N.  W.  585. 


VII.    LOST  DEEDS. 

§  21.    Proof  of  consideration. 
(Mich.;   1895.) 

In    an    action   to    establish    a    lost    deed, 
and  to  set  aside  a  subsequent  conveyance  of 


the  premises  by  the  grantor  to  his  wife,  the  evi- 
dence tended  to  show  that  such  a  deed  was 
made,  the  grantor  retaining  a  life  estate,  and 
stipulating  that  the  deed  should  be  withheld 
from  record  until  his  death;  but  the  only  con- 
sideration shown  was  the  payment  by  the  gran- 
tee of  the  grantor's  note  two  years  after  the 
deed  was  executed.  Held,  that  the  evidence 
did  not  establish  the  claim  that  the  lost  deed 
was  given  upon  a  consideration  actually  paid 
by  the  plaintiff,  and  that  a  proper  inference  was 
that  it  had  been  recalled  and  canceled  upon 
the  execution  of  the  subsequent  conveyance. — 
Mosher  v.  Mosher  (Mich.)  62  N.  W.  706. 
104  Mich.  551. 


DE  FACTO  CORPORATIONS. 

See  "Corporations,"  §§  6,  7. 

DE  FACTO  OFFICERS. 

See  "Office  and  Officer,"  §§  14,  16,  17. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  §§  12-21. 

DEFEASANCE. 

See  "Chattel  Mortgages";  "Mortgages." 


DEFECTIVE. 

Appliances,  see  "Master  and  Servant,"  §§  35-45. 
Bridges,  see  "Bridges,"  §§  3-6. 
Elevators,  see  "Negligence,"  §  8. 
Highways,  see  "Highways,"  §§  33-38. 
Sidewalks,  see  "Municipal  Corporations,"  §§  83, 

84. 
Streets,   see  "Municipal   Corporations,"   §§  77- 

Turnpikes,  see  "Turnpikes  and  Toll  Roads,"  J  2. 


DEFECT  OF  PARTIES. 

See  "Parties,"  §§  4,  5. 

DEFICIENCY. 

Judgment  on  mortgage  foreclosure,  see  "Mort- 
gages," %  65. 

DEFILEMENT. 

See  "Rape";   "Seduction." 

DEFINITIONS. 

See  "Words  and  Phrases." 

DELAY. 

In  transporting  goods,  see  "Carriers,"  §  10. 
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DEL  CREDERE  COMMISSION. 

See  "Factors  and  Brokers,"  §  5. 


DELEGATION. 

of  legislative  powers,  see  "Constitutional  I/aw," 

SS  10   L5. 
Of  power  of  county  bi  "Counties,"  J  30. 

to  make  assessments  I'm-  local  improvement, 

Municipal  <  lorporations,"  5  L30. 
tu    make    assessments    for    highways,    see 

"Highways,    §  '-'•';. 
Of  trust,  see  "Trusts,"  §  22. 


DELIVERY. 

In  escrow,  see  "Escrow." 

Of    bills    ami    notes,    see    "Negotiable    Instru- 
ments," §§  2-4. 
Of  bonds,  see  "Bonds,"  5  1. 
■'    chattel  mortgages,  see  "Chattel  Mortgagee," 

§  17. 
Of  corporate  stock,  see  "Corporations,"  §  4o. 

Of  deeds,  see  "I J."  §§  10-15. 

Of  gifts,  «*  "(lifts,"  S  1. 

Of  goods,  see  "Sale,"  §§  20,  21,  23-26. 

by  carrier,  see  "Carriers,"  §§  5-7. 


DEMAND. 

Before  suit,  see  "M:ind:imus."  §  8;  "Replevin," 
§  5;    "Trover  and  Conversion,"  §§  9-11. 

against  county  to   recover  money  paid   at 

wrongful  tax  sale,  see  "Taxation,"  §  120. 

For  interest,  see  "Interest,"  §  6. 

For  jury  trial,  see  "Jury,"  §  -7. 

For  payment  of  notes,  see  "Negotiable  Instru- 
ments," S  63. 

Starting  running  of  interest,  see  "Interest,"  § 
11. 

of  limitations,  see  "Limitation  of  Actions," 

§20. 

DEMONSTRATIVE  EVIDENCE. 

See  "Evidence,"   §  IIS. 

Exhibiting  injury  to  jury,  see  "Assault  and  Bat- 
tery," §  8. 


DEMONSTRATIVE  LEGACIES. 

See  "Wills,"  §  56. 

DEMURRER. 

See  "Pleading,"  §§  18-30. 


DENTISTS. 

See  "Physicians  and  Surgeons." 

DEPARTURE. 

See  "Pleading,"  §  43. 


DEPOSITARIES. 


i    1.    Of  state  funds. 

(Heb.i    1807.) 

A    di  posit    ol  mones  h    by    a    si 

pository  for 
public  fund  .  mi  compliance  with  tin-  provi 

Dep        ry  Law,"  is  in  substance  and  li 
gal  effect  a  loan  of  tin-  moneys  no  deposited. 
In  re  State  Treasurer's  Settlement  (Neb.)  70 
x.  W. 

§  2.   Bonds. 

tal     (Neb. |    i*!>7.) 

To   constitute   a   bank   a  state  deposi 
of  public  funds,   it  a.  md   for   the 

eping  and  paj  n 
the  accretions  On  "De- 

ry    Law,"    conditioned    as    required    by 

law,  and  approved  by  the  governor,  secretary  of 
state,  and  attorney  general,  or  any  two  nf  tin-in. 

is  re  ail  » it.'  present  ami  ....  a  the 

i.     In     re    Slate    Treasurer's    Settle: 
(Neb.)  TU  N.  W.  582. 

[b]     (Heb.i    is<<7.) 

The  depositing  by  a  state  treasurer  of 
public  funds  in  a  state  depository  bank  in  ex- 
cess of  one-half  of  the  amount  of  the  penalty 
of  the  bond  given  by  said  bank,  in  violation 
of  the  "Depository  Law."  will 
ther  the  principal  or  sureties  b  their  obli- 
gation tn  repay  the  moneys  deposited  I 
amount  of  50  per  centum  of  the  bond  and  the 
accretions  thereof.— In  re  State  Treasurer's  Set- 
tlement (Neb.)  7u  X.  \V.  532. 

§  3.    Of  county  funds. 

ra]     INeb.i    i^'in.i 

An  agreement  of  a  county  treasurer  that, 
if  money  is  advanced  by  a  bank  for  certain 
county  purposes,  such  bank  shall  be  relieved  t.. 
a  certain  extent  from  liability  to  the  county  as 
a  depository,  is  not  enforceable.— ( ' 
State  Bank  v.  Antelope  County  (Neb.)  67  X.  \V. 
405. 

48  Neb.  40i ;. 

[b]     (Win.;    lS'i.-.i 

Snub.  &  B.  Ann.  St.  §  603  (Laws  1885, 
c.  871,  provides  that  the  county  board  may  '"an- 
nually," at  their  first  meeting,  or  in  the  month 
of  .Tune,  "and  as  often  thereafter  as  they  shall 
determine."  select  some  bank  with  which  county 
funds  shall  be  deposited;  that  the  board  shall 
contract  with  the  b.mk  for  payment  of  interest 
to  the  county,  and  "at  any  time"  when,  in  their 
opinion,  the  safety  or  interest  of  the  county  in- 
quires it,  direct  all  sums  so  deposited  "to  be 
paid  into  the  county  treasury,  or  to  such 
bank  or  banks  as  they  may  Belect."  Section 
iii'A  requires  the  annual  meeting  of  the  board  to 
be  held  in  November.  HiUI.  that  whet 
board  selects  a  depositary  the  selection  is  not 
for  one  year  only,  or  until  the  next  meeting  of 
the  board,  unless  it  is  so  specified. — Manitowoc 
County  v.  Truman,  64  N.  W.  307,  91   Wis.  1. 


§  4- 


Bonds. 


"Es- 


Abstracting    deed    from    depositary,    see 

crow." 
Discharge  of  sureties  on   bond,  see   "Principal 

and  Surety,"  §  1L 


[a]     (Minn.:   18SMS.) 

The  defendant  bank  executed  a  bond  to 
the  plaintiff,  vvith  its  eodefendnnts  as  sun 
in  which  i*-  was  recited  that  the  bank  bad  ap- 
plied to  be  designated  a  depositary  of  county 
funds.  The  condition  of  the  bond  was  that  if 
the  bank  was  designated  such  depositary,  pur- 
suant to  the  statute,  it  should  pay  on  demand  all 
funds  deposited  with  it  pursuant  to  such  designa- 
tion.     The  board  of  county  commissioners 

the  bank   such   depositary,    accepted    and 
approved   the   bond,   which   was  duly   recorded; 
and  the  county  treasurer,  pursuant  to  such  fj 
nation   and   bond,   deposited   county   funds   with 
the  bank,  as  a  county  depositary.     Held,  : 
action  upon   the   bond,   that   the  answer   of   the 
sureties  that  the  hoard  of  county  auditors  never 
considered  the  application  of  the  bank,  ami 
designated   it  as  a   county  depositary,  and   that 
they    never    knew    that   tie    bond    had    been    ap- 
I  proved,  or  that  the  funds  had  been  deposited  with 
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the  bank   in    reliance  thereon,   does   not  state  a 
defense.— Board  of  Com'rs  of  Hennepin  County 
v.  State  Bank  (Miuu.)  6G  N.  W.  143. 
64  Minn.  ISO. 

[b]  (Minn.;    18970 

Gen.  St.  1S94,  §  730.  provides  that  the  bond 
of  a  depositary  of  county  funds  shall  be  made 
payable  to  the  county.  Held,  that  a  bond  made 
payable  to  the  "board  of  county  commissioners" 
was  merely  irregular,  and  not  void. — Board  of 
Com'rs  of  St.  Louis  County  v.  American  Loan 
&  Trust  Co.  (Minn.)  69  N.  W.  704. 

[c]  (Minn.j    1897.) 

A  complaint  on  the  bond  of  a  trust  com- 
pany as  county  depositary  alleged  the  deposit 
of  county  funds  with  the  company  "at  the  time 
of  the  execution  and  delivery"  of  the  bond,  and 
"thereafter.  '  It  was  not  alleged  that  the  com- 
panj  bad  been  designated  as  depositary,  but  a 
copy  of  the  bond  set  out  as  an  exhibit  recited 
the' fact  that  it  had  "been  duly  designated," 
etc.  The  bond  was  approved  18  days  after  its 
execution  and  delivery.  Held  that,  as  Gen.  St. 
1894,  §  730,  requires  the  bond  to  be  approved 
before  the  depositary  is  designated,  the  com- 
plaint  did  not  state  a  cause  of  action,  as  it  did 
not  sufficiently  allege  the  designation  of  the 
county  as  depositary  before,  or  the  deposit  of 
county  funds  after,  the  approval  of  the  bond. — 
Board  of  Com'rs  of  St.  Louis  County  v.  Ameri- 
can Loan  &  Trust  Co.  (Minn.)  69  N.  W.  704. 

[d]  (Wis.;    18950 

Sanb.  &  B.  Ann.  St.  §  710,  prescribes  a 
form  for  the  bond  of  a  county  treasurer,  but 
such  form  contains  several  things  inappropriate 
to  the  security  to  be  given  by  a  bank  selected 
as  a  depositary.  Held,  that  a  bond  given  by  a 
bank  and  approved  by  the  county  board,  which 
recites  the  fact  of  such  selection  "pursuant"  to 
Rev.  St.  §  693,  and  the  substance  of  the  con- 
tract with  the  county,  and  is  conditioned  for 
the  payment  of  the  money  by  the  bank  to  the 
county  as  required  by  such  contract,  is  given 
substantially  "in  the  same  manner"  as  the 
uror's  bond  is  given,  as  required  by  Sanb. 
&  B.  Ann.  St.  §  693,  and  is  valid.— Manitowoc 
County  Y.  Truman,  64  N.  W.  307,  91  Wis.  1. 


DEPOSITION. 

|  1.   Notice, 
[al     (Neb.;   1S96.) 

Under  Code  Civ.  Proc.  §  378,  requiring  no- 
tice of  the  taking  of  depositions  to  be  served 
on  the  adverse  party,  his  agent  or  attorney,  or 
left  at  his  place  of  residence,  service  on  a  sta- 
tion agent  of  a  defendant  railroad  company  is 
insufficient.— Atchison,  T.  &  S.  F.  R.  Co.  v. 
Meek  (Neb.)  68  N.  W.  509. 

[b]  (Neb.;   1890.) 

Under  Code  Civ.  Proc.  §  378,  requiring  a 
notice  to  take  depositions  to  "specify  the  names 
of  witnesses  to  be  examined."  a  deposition  of 
G.  A.  Hollem  cannot  be  taken  under  a  notice 
specifying  the  name  of  Gus  Hahn  or  Gus  Halin. 
—Miller  v.  Frey  (Neb.)  6S  N.  W.  630. 

[c]  (N.  D.;    1894.) 

In  the  absence  of  a  showing  of  prejudice, 
a  deposition,  taken  in  another  state  on  notice, 
will  not  be  suppressed  because  the  notice  did  not 
locate  by  street  and  number  the  office  of  the  no- 
tary before  whom  it  was  to  be  taken. — Moore  v. 
Booker  (N.  D.i  62  N.  W.  607. 
4  N.  D.  543. 

[d]  (N.  D.;    1896.) 

Comp.  Laws.  §  5289.  requires  a  notice  to 
take  depositions  to  state  the  name  of  each  wit- 
ness to  be  examined. — Ashe  v.  Beasley  (N.  D.)  69 
N.   W.  188. 

§  2.   Examination  of  witness. 
(Mich.;    189.-.) 

Where  the  instructions  annexed  to  a  com- 
mission to  take  testimony  required  an  oath  to 


be  publicly  administered,  the  commissioner's  re- 
turn, showing  that  the  testimony  was  taken  at 
his  office,  after  the  oath  "prescribed  by  the  in 
Structions  annexed  to  the  commission"  had  been 
given,  sufficiently  shows  that  the  oath  was  pub- 
licly administered,  as  required  by  How.  Ann. 
St.  §  74otf.— Ford  v.  Cheever  (Mich.)  63  N.  W. 
975. 

105  Mich.  679. 

§  3.    Certificate  of  taking. 

[a]     (Minn.:    l.s'Ki.i 

Gen.  St.  1894.  §  56S9,  relative  to  deposi- 
tions, is  substantially  complied  with  by  the 
certificate  of  a  notary,  to  a  deposition  taken 
and  returned  by  him,  that  testimony  i  f  the 
witness  was  carefully  read  over  to  him  by  the 
notary  before  being  signed  by  the  witness. — 
Beckett  v.  Gridley  (Minn.)  69  N.  W.  bz2. 

lb]     (N.  D.;    1894.) 

The  certificate  of  a  notary  taking  a  deposi- 
tion need  not  negative  the  notary's  relationship 
to  either  of  the  parties,  or  his  interest  in  the 
case— Moore  v.  Booker  (N.  D.)  62  N.  W.  607. 
4  N.  D.  543. 

§  4.    Parties  joined  after  taking. 

(Wis.;    1895.) 

The  attorney  of  one  of  two  defendants 
should  not  be  allowed,  on  his  argument  of  the 
case,  and  against  objection,  to  read  to  the  ju- 
ry a  part  of  a  deposition  taken  before  the  other 
defendant  was  made  a  party  to  the  suit  as  origi- 
nally brought. — Smith  v.  Milwaukee  Builders'  & 
Traders'  Exchange,  64  N.  W.  1041,  91  Wis. 
360. 

§   5.    Cross-interrogatories. 

(Neb.;    1895.) 

The  deposition  of  a  witness  was  taken  on 
behalf  of  plaintiff,  on  notice,  defendant  serving 
cross  interrogatories.  The  officer  who  took  the 
deposition,  instead  of  transmitting  it  to  the 
clerk,  transmitted  it  to  plaintiff's  attorney,  and 
the  deposition  was  never  filed.  Afterwards, 
plaintiff  served  another  notice  to  take  the  dep- 
osition of  the  same  witness.  No  cross  interrog- 
atories were  served,  and  the  witness  was  not 
cross-examined.  Held,  that  the  court  properly 
overruled  a  motion  to  suppress  the  deposition, 
based  on  the  failure  of  the  notary  to  propound 
the  cross  interrogatories  served  on  the  former 
notice — City  of  Chadron  v.  Glover  (Neb.)  62 
N.  W.  62,  43  Neb.  732. 

§   6.    Presence  of  deponent  at  trial. 

(Neb.;    1S96.) 

Where,  from  the  deposition  of  a  wit- 
ness, it  appears  that  he  is  a  nonresident  of  the 
county,  it  is  unnecessary  for  the  party  offering 
the  deposition  in  evidence  to  prove  that  he  is 
not  present  in  court.  Sells  v.  Haggard  (1887) 
21  Xeb.  357,  32  N.  W.  66,  followed.— Lowe  v. 
Vaughn,  67  N.  W.  464,  48  Neb.  651. 

§  7.    Correction. 

(Iowa;    1897.) 

An  application  at  the  commencement  of  a 
trial  to  have  a  deoosition  corrected  on  the 
ground  that  the  stenographer  had  omitted  cer- 
tain statements  bv  the  witness  is  properly  re- 
fused.—Graves  v.  Clark  (Iowa)  69  N.  W.  1016. 

§   8.    Use  on  appeal. 
(Neb.;    1896.) 

Depositions  taken  in  a  cause  pending  be- 
fore a  justice,  and  by  stipulation  used  in  that 
cause,  and  also  in  another  cause  pending  before 
the  justice,  may  be  used  on  the  trial  of  both 
causes  in  the  appellate  court,  providing  the  stip- 
ulation remains  in  force. — Keens  v.  Robertson 
65  N.  W.  897,  40  Neb.  837. 


(§9)       DEPOSITION     DESCENT  AND  DISTRIBUTION,  L-IIL       (§5) 


9<    Time    nuil    mode    of    making    objec- 
tions. 
In]    llowai    is!).-.. i 

Whi  thai  plaintiff  of- 

fered  the  depo 

it  announce  that  thej   "were  taken  in  this 
case,1  made  to  1  he  intro- 

duction thereof,  a  motion 
the   record  on   the   ground   that    th 

i  i    |  roperlj     den 

H I       '  ■  &   v  w.  By.  Co.  (Iowa)  64  N. 

\\.  261. 
|bj     (Hlon.i    1804.) 

Where  a  witness  has  made  a  deposition, 
in  which  ahe  avers  that  Bhe  cannot  tell  the 
plaoi  duction,  and  th  on  has 

tdm i  in  i  i  idence,  the  question  n  heth- 

er  she,  in  the  deposition,  made  such  an  aver 
in,  lit,  was  properly  excluded  by  the  rourt.— Peo- 
ple v.  Keefer  (Mich.)  61  N,  \V.  338. 
L03  Mich.  83 

IC]      I  Veil.  ;     1S!».-,.| 

it  is  not  reversible  error  for  the  trial 
court  to  refuse  to  strike  out  a  portion  of  the 
answer  of  a  witness  in  a  deposition,  because  it 

I  a  conclusion  as  to  the  effect  of  language, 
instead  of  repeating  the  language,  where  the  an- 
swer was  probative  in  its  character,  and  mate- 
rial to  the  issues,  and  the  objection  was  not 
made  until  the  deposition  was  read  at  the  trial 
— Woodworth  v.  Thompson  (Neb.)  62  N.  W 
450. 

44  Neb.  311. 


DEPOSITS. 

See  "Banks  and  Banking,"  §§  8-17. 

I'1     :|  :l  lian  of  ward's  funds,  see  "Guardian  and 

Ward."  5  <',. 
With  innkeeper,  see  "Innkeepers." 

DEPOSITS  IN  COURT. 

Necessity  of  payment  into  court  by  complainant 

in  interpleader,  see  "Interpleader." 
Payment   by   garnishee,   see   "Garnishment,"   § 

o  I  . 

la]     (Neb.;    1896.) 

A  deposit  in  court  made  by  defendant  was 
not  chargeable  with  fees  fur  service  of  subpienas 
at   the  instance  of  plaintiff.— Van   Etten   v.   Co- 
burn  (Neb.)  66  N.  W.  427. 
47  Neb.  279. 
[b]     (Wis.;   tS!>.">.) 

Where  money  was  deposited  with  the 
clerk  of  the  circuit  court  to  redeem  certain  morf- 
gaged  premises,  and  the  right  to  redeem  was 
denied  on  appeal,  the  money  being  repaid  on  ap- 
plication to  the  clerk  before  the  mortgagee  had 
served  him  with  notice  of  bis  claim  of  a  lien 
thereon   for  costs,   a    motion   made   subsequently 

+  Ko+    +  V\  «-i    linn     I-.--.    ^..-.4-,.  1^1 :  ..1*  „  ,1     :  - .  I  V 


rl     and     Administrators"; 
"Wills." 

in  between  heirs,  see  "Adverse 
i  '■■    ■      on,"  ,.  I.", 
Heirs  and  d  i  as  witnesses,  see  "Wit- 

i  B, 
Itiglit  of  aliens  to  inherit  land,  see  "Aliens." 


I.    NEXT  OF  KIN. 

§   1.    In  general, 
niicli.i    is:i.-,., 

In   8   How.   Ann.   St   5   .r,772a.   providing 

thai    it   deceased  shall  have  no  issue  or  parent 

roperty  shall  descend  to  his  or  her  brotb- 

i    inters,  and  the  children  of  thi 

is   and    sist.-is.    by    right   of    repre 
tiMii,  the  word  "children"  refers  only   to 
and    daughters   in    the   tirst   degree,    and    the 
grandchildr  i  ased  brothers  .- 

do  noi    take  by  representation,    in    i 
ton's  Estate  -Mich.)  01  N.  W.  882;    Appeal  of 
Phelps,    Id. 

104  Mich.  11. 

§   2.    Taking  per  capita  or  per  stirpes. 
(Neb.;    l.VMl.i 

A.    died    intestate,    leaving   surviving   him 
neither  issue,  ncr  lather,  mother,  brother,  o 
ter.     'I  In  re  were  surviving  four  children  oi 

ight  children  of  a  dei    a 
ter,  and  threi>  children  of  a  deceased  daught 
such  sister      Held,  that  under  Comp.   St.   ,■ 
S  30,  suhd.  5,  the  twelve  surviving  nepbev 
nieces   took   each   one-twelfth   part  of  the   intes- 
land,    per    capita,    and    that    the    gi 
9  and  grand-nieces  took  nothing.— Douglas 
v.  Cameron  i.v  b.j  66  N.  W.  4i;o. 
47  Neb.  i 

§   3.    Stepmother. 
(Iowa;   lS'JU.) 

_  Under  Code,  §  2455,  providing  that  thi 
surviving  parents  of  an  intestate,  leaving  surviv- 
ing him  neither  wife  nor  child,  shall  each  take 
one-half  his  estate;  and  section  2450,  providing 
that  in  such  a  case,  if  one  parent  be  dead,  the 
surviving  parent  snail  take  the  entire  estate;  and 
section  L'ir,7.  providing  that,  if  both  parents  be 
ili . ■nl.  their  share  shall  be  disposed  of  as  if  thi 
had  outlived  the  intestate,  and  died  in  possr 
an  I  ownership  of  their  shares, — a  stepmother  who 
survived  her  stepson  was  entitled,  where  he  died 
unmarried  aftei  bis  father,  to  one-third  of  the 
share  which  would  have  gone  to  her  husband, 
or  one-sixth  of  the  whole  estate,  though  ride,  §| 
2436,  2440,  give  a  widow  one-third  of  thi 
property  "possessed"  by  her  husband  during 
marriage,  and  om  -third  of  the  personal  nro]  ertj 
which  he  owned  at  his  death. — In  re  Parker's 
Estate  (Iowaj  00  x\.  W.  908;  Smith  v.  Parker, 
Id. 


that  the  lien  be  established  is  pr rb 

-Meehan  v.  Blodgett,  04  N.   W.  429,  91   Wis!    IX-    CHILDREN  OMITTED  FROM  WILL. 
63. 


DEPUTIES. 

See  "Sheriffs  and  Constables,"  §§  15.  10 

DESCENT  AND  DISTRIBUTION. 

I.  NEXT  OP  KIN,  55  1-3. 
II.  CHILDREN    OMITTED    FROM    WILL 
§  4. 

III.  REALTY,  §  5. 

IV.  RIGHTS  OP  HUSBAND  AND  WIFE,  §§ 

6,  7. 
V.  ADVANCEMENTS,  58  8-11. 
VI.  RIGHTS  AND  LIABILITIES  OF  IIETRS 
AND  OlSTRIIH'TEES,  S§  12  11. 


§  4.    Intention   to   disinherit. 
(Iowa;    lSi>.">.) 

Under  Code,  §  2453,  providing  that  a  do- 
cedent's  estate  "shall,  in  the  absence  of  other 
arrangements  by  will,  descend  in  equal  si 
tn  the  children,"  it  is  not  necessary,  in  ord 
disinherit   his  children,   that  a   decedent  si 
is  an  intent  to  do  so  in  bis  will,  wh 
ilis  his  whole  estate  to  a  person  not  his 
child.-  -Heeb  v.  Ileeb  (Iowa)  01  N.  W.  032. 
93  Iowa,  416. 


III.    REALTY. 

§   5.    Devolution. 
(Wis.:    189S.) 

Under  Ter.  St.  1839.  p.  1S4.  5  38,  declar- 
ing that  the  land  of  a  person  dying  \\  ithout  chil- 
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dren  sliall  descend  equally  to  the  next  of  kin  in 
equal  degree,  the  real  estate  of  an  intestate 
who   left   no  children   descended   to  his   father 

and  mother  as  tenants  in   common,  and,   u] 

the  decease  of  the  mother,  her  heirs  were  i  ci- 
tified to  her  share. — Brown  v.  City  of  Baraboo 
I  Wis.  t  62  N.  W.  921. 
90  Wis.  151. 


IV. 


RIGHTS    OF    HUSBAND    AND 
■WIFE. 


§  6.    Rights  of  husband. 

(Iowa:   1895.) 

Code,  §  2008,  provides  that,  if  there  ba 
no  survivor,  the  homestead  shall  descend  to  the 
issue  of  either  husband  or  wife,  exempt  from 
any  debt  of  their  parents  or  their  own.  Id.  § 
2441.  provides  that  the  distributive  share  of  the 
widow  shall  be  so  set  off  as  to  include  the  or- 
dinary dwelling  house  given  by  law  to  the 
homestead,  or  so  much  thereof  as  will  be  equal 
to  the  share  allotted  to  her,  unless  she  prefers 
a  different  arrangement,  but  no  different  ar- 
rangement shall  be  permitted  where  it  would 
have  the  effect  of  prejudicing  the  rights  of  cred- 
itors. Id.  §  2440.  provides  that  the  right  of  a 
surviving  husband  shall  be  the  same  as  that  of 
a  surviving  wife.  Held,  that  a  surviving  hus- 
band is  not  obliged  to  take  his  distributive  share 
so  as  to  include  the  homestead,  and  the  home- 
stead will  descend  to  the  issue  of  the  deceased 
■rom  the  claims  of  her  creditors.  Granger 
and  Dinner,  .T.I..  dissenting. — In  re  Coulson's 
Estate  (Iowa)  64  N.  W.  755. 

§  7.    Rights  of  wife. 

(Minn.;    1896.) 

Under  Gen.  St.  1894,  §  4471,  providing  that 
a  surviving  wife  shall  be  entitled  in  fee  to  an 
undivided  one-third  of  all  land  other  than  the 
homestead,  "but  subject,  in  its  just  proportion 
with  the  other  real  estate,  to  the  payment  of 
such  debts  of  the  deceased  as  are  not  paid  from 
the  personal  estate,"  and  section  4477.  subd.  6, 
providing  that  "the  residue,  if  any,  of  the  per- 
sonal estate,  shall  be  distributed  in  the  same  pro- 
portion, and  to  the  same  persons,  and  for  the 
same  purposes  as  prescribed  for  the  descent  and 
disposition  of  real  estate."  the  surviving  wife's 
distributive  share,  aside  from  the  homestead,  in 
her  deceased  husband's  estate,  is  chargeable,  un- 
der sections  5918-5925,  with  the  debts  of  the 
husband,  the  same  as  the  distributive  shares  of 
heirs  and  next  of  kin. — Lake  Phalen  Land  &  Im- 
provement Co.  v.  Lindeke  (Minn.)  08  N.  W.  974. 


V.    ADVANCEMENTS. 

§  8.    What  constitute. 
(Iowa;   1893.) 

There  was  testimony  that  defendant's  in- 
testate, after  the  death  of  plaintiff's  husband,  his 
father,  remained  at  home  for  nearly  2  years  with 
plaintiff,  his  mother,  assisted  in  the  managment  of 
her  farm  and  in  the  payment  of  debts  against  her 
husband;  that  plaintiff  lived  with  him  afterwards 
for  14  years  out  of  19.  and  had  stated  several 
times  she  gave  him  more  than  her  other  children, 
because  he  had  cared  for  her  more.  Held,  that 
an  instruction  to  consider  these  facts  in  passinL; 
on  the  question  whether  money  given  her  son  was 
an  advancement  or  a  loau  was  correct. — Mur- 
phy v.  Murphy  (Iowa)  63  N.  W.  697. 

§  9.    Evidence, 
[a]     down!    1895.) 

On  an  issue  as  to  whether  payment  by  a 
father  of  the  son's  debts  created  an  advance- 
ment, or  a  debt  merely,  statements  of  the  father 
made  to  a  third  person  when  the  transaction 
took  place  that  he  would  keep  the  notes  given 
him   by   his  son  to  show   that  the  son   had   re- 


ceived that  much  out  of  the  estate  are  admissi- 
ble as  res  gestte.— West  v.  Beck  (Iowa)  64  N. 
W.  r.99. 

[b]     (Wis.;    1896.) 

Rev.  St.  §  39o9,  providing  that  all  grants 
and  gifts  shall  be  considered  advancements,  if 
expressed  in  the  grant  or  gift  to  have  been  so 
given,  or  if  charged  by  the  intestate  or  ac- 
knowledged by  the  donee  in  writing  as  such, 
impliedly  excludes  parol  evidence  of  advance- 
ments.—Pomeroy  v.  Pomeroy  (Wis.)  67  N.  W. 
430. 

93  Wis.  262. 

§   10.   Presnmption. 

[a]  (Iowa;   1895.) 

Where  it  appeared  that  plaintiff,  tie  moth- 
er of  defendant's  intestate,  at  various  times  fur- 
nished sums  to  each  of  her  children,  and  the  evi- 
dence was  conflicting  whether  the  money  given 
to  deceased  was  an  advancement  or  a  loan,  an  in- 
struction that  the  presumption  was  that  the  mon- 
ey furnished  was  an  advancement,  and  that  the 
burden  was  on  plaintiff  to  show  that  it  was  a 
loan,  leaving  it  to  the  jury  to  determine  the  intent, 
is  correct.— Murphy  v.  Murphy  (Iowa)  63  N.  W. 
697. 

[b]  (Iowa;    1895.) 

Where  a  father  pays  the  debt  of  his  son 
to  a  third  person,  it  will  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  that  the 
money  so  paid  was  intended  as  an  advancement. 
—West  v.  Beck  (Iowa)  64  N.  W.  599. 

§11.    Effect. 

(Iowa:    1895.) 

The  word  "property,"  as  used  in  Code 
1873,  §  2459,  providing  that  property  given  by 
an  intestate  as  an  advancement  shall  be  taken 
by  the  donee  as  part  of  his  share  in  the  estate, 
covers  both  real  and  personal  property. — West 
v.  Beck  (Iowa)  64  N.  W.  599. 


VI.    RIGHTS  AND  LIABILITIES   OF 
HEIRS  AND  DISTRIBUTEES. 

§   12.    In  general, 
[a]      (Mich.;    1896.) 

Purchasers  of  land  from  heirs  of  an  es- 
tate, before  administration,  take  it  subject  to 
debts  and  expenses  of  administration. — Flood  v. 
Strong  (Mich.)  66  N.  W.  473. 

[bj     (Mich.;    1897.) 

A  bill  in  equity  will  lie  to  charge  with  the 
ancestor's  debts  property  in  the  hands  of  heirs, 
devisees,  or  legatees. — Allen  v.  Conklin  (Mich.) 
70  N.  W.  339. 

[c]     (Minn.:    1896.) 

Where  articles  of  incorporation  provided  that 
a  certain  portion  of  the  amount  subscribed  for 
stock  shotdd  "be  paid  in  when  called  for  by  its 
board  of  directors."  a  claim  for  the  unpaid  amount 
was,  before  call  made,  a  contingent  claim  merely, 
which  could  not  be  proved  against  the  estate  of  a 
I  subscriber;  hence  the  distributees  of 
the  estate  are  liable  for  the  amount  of  a  call 
made  after  the  distribution  to  the  extent  of  as- 
sets received  by  them.  Gen.  St.  1S94.  §§  5918- 
5925.  State  v.  Norton  (1894)  (11  N.  W.  458.  59 
Minn.  424,  distinguished. — Lake  Phalen  Land  & 
Improvement  Co.  v.  Lindeke,  68  N.  W.  974. 

[<1|     (Minn.:    1896.) 

Where  heirs  and  next  of  kin,  sought  to  be 
held  by  a  creditor  of  an  intestate  as  distributees 
to  the  extent  of  assets  received  by  them  (Gen. 
St.  1S94,  §S  5918-5925),  are  the  same  persons,  it 
is  immaterial  what  amount  of  personalty  and 
what  amount  of  realty  was  received  by  them,  so 
long  as  they  received  more  than  enough  of  both 
or  either  to  satisfy  the  creditor's  claim. — Lake 
Phalen  Land  &  Improvement  Co.  v.  Lindeke 
(Minn.)  68  N.  W.  974. 
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i    13.    Action  by  hoirs. 
I  ii  |     i\.-l>.:    1896.) 

An    ; 

ed  inti  i  utained  bj  the  I 

tor,  and   thei  e   has  ion,  or 

the  admin  mere 

i 
oJ  i  he  admlni 
be   u:i4  fully  administered,   not 
entitling  them  i"  maintain  the  action.— Cox  v. 
S    w     is::. 
I  i,  I     (Neb.)    ism;.. 

Where  an  administrator  refuses  to  bring 
an  action  on  a  claim  due  the  estate,  the  heirs 
or  creditors  maj  maintain  an  action  thereon  in 
the  circuit  court,  making  the  administrator  and 
all  others  Interested  parties  I  rol  ter  v.  '. 
Reserve  Fund  Life  Ass'n  is.  D.)  70  N.  V7.  848. 

§   14.    Liability  on  covenant  of  ancestor. 
is.  I).:    in:i.-..i 

Under   Comp.    I.:i\vs,    §  3254,   providing 
that  tin'  heirs  and  dei  i  covenant"! 

iswerable  on  the  covenant   to  the  extent 
.,f  the  land  ed  or  devised  to  them  in  the 

prescribed  by  law,  an  heir  inheriting  lands 
from  a  decedent  whose  pen  onal  i  tate  (vas  am- 
ply sufficient  to  pay  his  liabilities  was  not  lia- 
ble mi  a  covenant  of  his  ancestor  to  one  who 
failed  to  present  his  claim  for  the  I 
against  the  estate  within  the  time  limited  there- 
for, in  the  absence  of  excuse  for  such  failure. — 
Woods  v.  Ely  (S.  D.)  64  N.  W.  531. 


DESCRIPTION. 

In  deed,  see  "Deed."  S§  (r~9. 

In  mortgage,  see  "Chattel  Mortgages,"  §§  10-13; 
"Mortgages,"  §  11. 

Of  candidate  in  ballot,  see  "Elections  and  Vot- 
ers," §  11. 

Of  devisees  and  legatees,  see  "Wills."  §  41. 

Of  offense  in  indictment,  see  "Indictment  and 
Information,"  §§  12-17. 

Of  persons  and  property  in  indictment,  see  "In- 
dictment and  Information,"  §§  1S-2U. 

Of  property  in  notice  of  lien  claim,  see  "Mechan- 
ics' Liens,"  §  26. 

in  petition  for  condemnation,  see  "Eminent 

Domain,"  §  12. 

in  tax  assessment,  see  "Taxation,"  §  30. 

in  tax  books,  see  "Taxation,"  §  64. 

in  will,  see  "Wills,"  §  42. 


DESCRIPTIO  PERSONAL 

See  "Pleading,"  §  9. 

DESERTION. 

As  ground  for  divorce,  see  "Divorce,"  §  7. 

DETACHMENT. 

Of  territory  from  city,  see  "Municipal  Corpora- 
tions," §  2L 

DETINUE. 

See  "Replevin." 

DEVISE  AND  LEGACY. 

See  "Wills." 

In  lieu  of  dower,  see  "Dower%"  §§  5,  6. 


DEVOLUTION. 

Of  really,  see  "Descent  and  D  ."  J  5. 

DIES  NON  JURIDICUS. 

See  "Holidays." 

DILATORY  PLEAS. 

See  "Pleading." 

DILIGENCE. 

In  procuring  evidence  or  witnesses,  see  "Con- 
tinnance,"  }  4;  "Criminal  Law,"  5  199;  "New 
Trial,"  §  86. 

Of  complainant,  see  "Specific  Performance,"  §5 
7-9. 

DIRECTING  VERDICT. 

See  "Trial,"  §§  90,  91. 


DISABILITIES. 

See    "Husband   and    Wife";     "Infancy";     "In- 
sanity." 

DISAFFIRMANCE. 

Of  contract  by  infant,  see  "Infancy,"  §  3. 
by  insane  person,  see  "Insanity,"  5  6. 


DISBARMENT. 

Of  attorney,  see  "Attorney  and  Client,"  §§  10- 
12. 

DISCHARGE. 

See  "Accord  and  Satisfaction";  "Release  and 
Discharge." 

From  arrest,  see  "Arrest,"  §  3. 

Of  administrator,  see  "Executors  and  Admin- 
istrators," §  5. 

Of  city  officer,  see  "Municipal  Corporations,"  S§ 
45,  46. 

Of  debt  by  voluntary  assignment,  see  "Assign- 
ment for  Benefit  of  Creditors."  S  25. 

Of  execution  on  judgment  of  justice,  see  "Jus- 
tices of  the  Peace,"  §  27. 

Of  insolvent,  see  "Insolvency,"  S3  15-17. 

Of  judgment,  see  "Judgment,"  §§  81-88. 

Of  juror,  see  "Jury,"  5S  19,  20. 

Of  mortgage,  see  "Ohattel  Mortgages,"  §§  33- 
37. 

Of  receiver,  see  "Receivers,"  §  11. 

appointed     in     mortgage     foreclosure,     see 

"Mortgages,"  §  48. 

Of  servant,  see  "Master  and  Servant."  §  6. 

Of  surety,  see  "Principal  and  Surety,"  §§  11-19. 

Of  teacher,  see  "Schools  and  School  Districts," 
§  27. 

Right  of  accused  to  discharge  for  delay  in  com- 
mencing trial,  see  "Criminal  Law,"  8  46. 


DISCLAIMER. 

Estoppel  by,  see  "Estoppel,"  jj  28. 
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DISCLOSURE. 

By  garnishee,  see  "Garnishment,"  §  28. 

DISCONTINUANCE. 

.See  "Practice  in  Civil  Cases,"  §  8. 

of  highway,  see  "Highways,"  S  IS. 
Of  suit  in  equity,  see  "Kquity,"  S  00. 

DISCOUNTS. 

See  "Banks  and  Banking,"  §  6. 


DISCOVERY. 

Contempt  fnr  failure  to  obey  order,  see  "Con- 
tempt," §  6. 

Physical  examination  of  person  injured,  see 
"Damages,"  §  44. 

§   1.    Constitutionality  of  act. 
(Mich.;    1897.) 

Tub.  Acts  1S95,  No.  181,  authorizing  pro- 
ceedings in  the  nature  of  proceedings  for  discov- 
ery, is  not  unconstitutional  as  discriminating  be- 
tween suitors  because  it  denies  the  party  who 
testifies  the  right  to  introduce  the  testimony, 
while  it  permits  his  adversary  to  do  so. — Mul- 
hern  v.  Grove  (Mich.)  70  N.  W.  15. 

§  2.   Bill  of  discovery. 
(Minn.;    1895.) 

Bills  of  discovery  are  abrogated  by  the 
Code  of  Civil  Procedure  and  the  statute  giving 
a  party  the  right  to  call  his  adversary  as  a 
witness  and  to  compel  the  production  of  books 
and  documents. — Turnbull  v.  Crick  (Minn.)  65 
N.  W.  135. 

63  Minn.  91. 

§  3.    Examination    of   adverse   party    be- 
fore trial. 
(Wis.;    189(5.) 

Where  an  administrator,  after  the  com- 
mencement of  an  action  to  recover  for  the  negli- 
gent killing  of  his  intestate  under  circumstances 
not  presumptively  within  plaintiff's  knowledge, 
files  an  affidavit  ior  the  examination  of  defend- 
ant in  order  to  obtain  the  information  necessary 
to  frame  a  suitable  complaint,  as  provided  by 
Sanb.  &  B  Ann  St.  §  4096,  the  court  may,  in 
its  discretion,  lim't  the  subjects  of  inquiry,  but 
cannot  absolutely  deny  the  examination,  though 
a  complaint  in  general  terms  might  be  framed 
without  it. — Schmidt  v.  Menasha  Wooden-Ware 
Co.  (Wis.)  66  N.  W.  695. 
92  Wis.  529. 

§  4.   Annexing  interrogatories  to  plead- 
ings. 

(Iowa;    189(J.) 

In  an  action  for  personal  injuries  caused 
by  a  defective  sidewalk,  interrogatories  attach- 
ed to  the  answer,  directed  to  plaintiff,  concern- 
ing her  place  of  birth,  localities  in  which  she 
had  lived  since  a  child,  names  of  her  different 
employers,  residence  and  occupation  of  her  par- 
ents if  living,  do  not  concern  "material  mat- 
ters in  issue"  (Code,  S  2693),  and  therefore  ex- 
ceptions thereto  are  properly  sustained. — Mc- 
Farland  v.  City  of  Muscatine  (Iowa)  67  N.  W. 
283. 

§  5.   Procedure. 

(Mich.;    1897.) 

Pub.  Acts  1S95,  No.  181,  provides  for  pro- 
p's in  the  nature  of  discovery  in  all  actions 

proceedings,  and  for  the  examination  of 
parlies  on  matters  relevant  to  the  controversy, 
and   the  production  of  books   and   papers;    au- 


thorizes an  examination  either  before  issue 
joined  to  enable  a  party  to  plea  1,  or  after  the 
joining  of  issue:  and  provides  that  the  deposi- 
tions taken  may,  at  the  option  of  the  party  tak- 
ing them,  be  used  as  evidence.  Held,  that  pro- 
ceedings under  the  act  are  limited  by  the  rules 
applying  to  discovery. — Mulhern  v.  Grove  (Mich.) 
70  N.  W.  15. 


DISCRETION  OF  COURT. 

See  "Appeal,"  §§  202-208;    "Criminal  Law,"  |§ 
217,  218. 

Allowing  experiments  at  trial,  see  "Trial,"  §  19. 
Awarding  costs,  see  "Costs,"  S  '-'. 
Form  of  special  verdict,  see  "Trial,"  §  I'M'.. 
Granting  motion  to  make  pleading  more  definite, 

see  "Pleading,"  §  52. 
Setting  aside  default,  see  "Judgment,"  §  17. 


DISCRIMINATION. 

By  carrier,  see  "Carriers,"  §  26. 

By  telegraph  company,  see  "Telegraph  Compa- 
nies," §  1. 

In  license  ordinances,  see  "Municipal  Corpora- 
tions," §  29. 


DISINHERITANCE. 

See  "Descent  and  Distribution,"  §  4. 


DISMISSAL 

Of  appeal,  see  "Appeal,"  §§  278-284;   "Criminal 

Law,"  §§  235,  236. 

from  justice,  see  "Appeal,"  §  176. 

Of  policeman,  see  "Municipal  Corporations,"  § 

51. 
Of  prosecution  for  delay  in  bringing  defendant 

to  trial,  see  "Criminal  Law,"  §  46. 


DISMISSAL  AND  NOMSUIT. 


See  "Practice  in  Civil  Cases,"  §§  4-10. 


DISORDERLY  CONDUCT. 

[a]  (Mien.;   1896.) 

In  a  prosecution  of  defendant  for  being 
a  disorderly  person,  in  that  he  "pretended  to 
tell  fortunes,"  advertisements,  inserted  by  him 
in  newspapers,  wherein  he  professed  his  ability 
to  foretell  future  events,  and  offered  his  services 
to  the  public  for  that  purpose,  together  with  evi- 
dence of  persons  who  visited  him  that  he  pre- 
tended to  go  into  a  trance  and  tell  them  what 
would  happen  to  them  in  the  future,  were  suffi- 
cient to  establish  the  act  charged. — People  v. 
Elmer  (Mich.)  07  N.  W.  550. 

[b]  (Mich.;    1897.) 

A  complaint  alleging  that  defendant  was 
guilty  of  indecent,  insulting,  and  immoral  con- 
duct, "by  peeking  in  the  window  of  a  house" 
then  and  there  occupied,  and  which  was  not 
his  residence,  charges  violation  of  an  ordinance 
against  "indecent,  insulting,  or  immoral  con- 
duct."— City  of  Grand  Rapids  v.  Williams 
(Mich.)  70  N.  W.  547. 


DISORDERLY  HOUSE. 


§   1.    What  constitutes. 

(Wis.:    1897.) 

Under  an  ordinance  providing 
ishent   of    any    person    found    in 


for  the  pun 
a    disorderly 
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,   ill   fnrai 
place  i 

the   term   "disordi  rij    uou  <    house 

in  n  hich  pi  ■  .  or  to  ■■■ 

i   tran- 

|       of      Hi' 

of  prostitution.  Hawkins  v.  Luitou 
(Wis.)  70  N.  W.   183. 

$   2.    Keeping   disorderly  house. 

Inl     (lowai    1895.) 

\  i,,;i  i,  maj  be  guil  ung  a  house 

of  ill  fame,  though  the  illieil  in1 
only  with  his  wife,  and   die  is  the  onlj    female 
inmate.    State  \.  Lee  (1890)  45  N.  W.  545,  80 
[owa,  83,  distinguished.    State  v.  Young,  (i..  N, 
\Y.  L60. 
lb]     (Mich.)    1896.) 

It  is  in. i  necessary  to  prove  the  bad  rep- 
utation of  the  men  'esorting  to  the  house,  if  they 
resorted  to  the  place  for  the  pui  posi  r  .hibited 
in  the  statute.— People  v.  Russell  (Midi.)  07 
N.  W.  1099. 
£c]     (Neb.)   iS!.r..i 

Where  the  character  of  the  house,  as  one 
for  prostitution,  and  defendant's  former  propri- 
etorship, is  established,  and  there  is  evidence  that 
defendant  contin  to  an  proi  isions  thi  re- 
for,  a  conviction  of  kr.'pinu'  n  disorderly  house  will 
not  be  defeated  by  the  fad  thai  defendant  bad 
contracted  to  sell  the  premises  to  an  inmate  of  the 
house.— Wright  v.  State  (Neb.)  (13  N.  W.  147. 
45  Neb.  44. 

§   3.    Indictment. 

(Mich.;    1890.)  .  , 

An  indictment  for  keeping  a  house  of  ill 
fame  may  charge  the  offense  as  committed  on  a 
particular  day,  and  .livers  days  between  that 
and  another  day  previous  thereto.— People  v. 
Russell  (Mich.)  67  N.  W.  1099. 

§  4.    Evidence. 

[a]     (Mien.;    1896.) 

In  a  prosecution  for  keeping  a  house  ot 
ill  fame,  evidence  that  one  of  the  inmates  bore 
the  reputation  of  being  a  common  prostitute  is 
admissible.— People  v.  Russell  (Mich.)  07  N.  W. 

Hi'.i'.i. 

lb]     (Mich.;    1896.) 

The  evil   reputation  of  an  inmate  three 
years  previous,  and  covering  the  time  up  to  the 
day   charged,    is  admissible   in   evidence. — Peo- 
ple v.  Kussell  (Mich.)  67  N.  W.  1099. 
[c]     (Minn.:   1894.) 

On  a  trial  for  keeping  a  house  of  assigna- 
tion, evidence  of  the  reputation  of  the  house  .is 
a  house  of  assignation  is  competent,  at  least  in 
corroboration  of  other  evidence. — State  v.  Bres- 
land,  61  N.  W.  450,  59  Minn.  2S1. 

§   S.   Instructions. 
(Mich.;    1896.) 

An  instruction  that  if  the  inmates  of  the 
house  were  prost'tutes,  and  if  males  were  seen 
frequenting  the  house  at  night,  the  jury  might 
convict,  is  not  ground  for  reversing  a  convic- 
tion, where  iln  court  also  instructed  that  the 
males  must  havf  resorted  to  (be  house  for  the 
purpose  of  prostitution  or  lewdness,  and  that 
it  was  the  use  of  thp  house,  and  not  merely  the 
reputation  of  U  thai  the  statute  was 

intended   to   reach. — People  v.   Kussell   (Mich.) 
67  N.  W.  1099. 


DISORGANIZATION. 

Of  county,  see  "Counties,"  J  10. 

DISSEISIN. 

Of  tenant  in   common,  see  "Tenancy  in  Com- 
mon," §§  3,  4. 


DISSOLUTION. 

f|  49  -5S. 
M,"  $3  08-104. 
"Partm 
■  '  "I ojunction,"  S8  27,  28. 

Of  m  ■  i ..  rriage,"  |  o. 

Of  i  lee  "Municipal  Cor- 

ns," §  17. 
Of  voluutai  i  .a,  s.-e  "Associations,"  | 

3. 

DISTRESS. 

For  taxes,  see  "Taxation,"  $  71. 

DISTRIBUTION. 

See  "Descent  and  Distribution." 

DISTRICT   AND    PROSECUTING   AT- 
TORNEYS. 

Admissions  as  evidence,  see  "Criminal  Law,"  i 

111. 
Argument  and  remarks  during  trial,  see  "Crim- 
inal Law,"  §jj  84  87. 

duct  as  ground  for  new  trial,  see  "Crim- 
inal Law."  S   195. 

■i         ;  ■  .anient,  see  "Indictment  and  ln- 
i  lion,"  §  S. 
Who  may  act  as  attorney  for  state,  see  "Crim- 
inal Law,"  SS  ..3-50. 

[a]  (Iowa;    1894.) 

,    £    7*2.    subd.   4,    provides    for   the 
resignations  of  all   "county  officers"   to  be  ten- 
to  the  board  of  supervisors.    Subdivision 
2   requires  the  resignations  of   "district   attor- 
neys"   to    be    tendered    to    the    governor.     A. is 
2lst  Gen.  Assem.,  creating  the  office  of  county 
y.    provides    that,    whenever    the    term 
"district    attorney"    appears    in    the    laws,    it 
shall  mean  "county  attorney,"  and  repeals  all 
inconsistent  acts.    HrlJ,  that  the  resignation  of 
a  county  attorney  is  properly  tendered   ti 
board     of    supervisors.  —  State    v.     Kovolosky 
(Iowa)  61  N.  W.  223. 
92  Iowa,  498. 

[b]  (Iowa;    1S!»3.) 

The  office  of  county  attorney  is  a  county 
office.  State  v.  Kovolosky  (1S94)  61  N.  W. 
223.  92  Iowa.  498,  followed.— Clark  v.  Tracy 
(Iowa)  64  N.  W.  290. 

[c]  (Wis.:    1S<17.) 

Under  Sanb.  &  B.  Ann.  St.  §  752a,  author- 
izing the  appointment  by  the  court  of  counsel 
to  assist  the  district  attorney  in  a  criminal  case. 
and  providing  that  such  counsel  "shall  be  paid 
in  die  same  manner  as  is  now  provided  by  law 
for  the  payment  of  counsel  for  indigent  crim- 
inals"; and  Rev.  St.  8  4713.  providing  for  the 
payment  of  counsel  for  indigent  criminals,  by 
the  terms  of  which  a  county  is  liable  to  pay 
only  such  sum  as  the  court  m  which  the  serv- 
ices are  performed  shall,  "by  an  order,  to  be 
entered  in  the  minutes  thereof,  certify  to  be  a 
reasonable  compensation." — an  attorney  ap- 
pointed to  assist  the  district  attorney  cannot 
maintain  an  action  against  the  county  for  his 
sir.  i.es  unless  an  order  of  court  has  been  en- 
tered certifying  the  amount  of  his  reasonable 
compensation.— Williams  v.  Dodge  County 
(Wis.)  70  N.  W.  S21. 

DISTRICT  COURTS. 

See  "Courts,"  §  12. 
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DISTURBANCE  OF  PUBLIC   ASSEM- 
BLAGE. 

(Iowa:   1896.) 

Under  Code,  §  4023,  providing  for  the  pun- 
ishment of  any  person  who  shall  "willfully  dis- 
turb or  disquiet  any  assembly  of  persons  met 
for  religious  worship,  by  *  *  *  making  a 
noise,"  etc.,  an  information  which  charges  de- 
fendant with  disturbing  religious  services,  by 
loud  talking  and  laughing,  "contrary  to  the  stat- 
ute," etc.,  without  alleging  that  it  was  "willful- 
ly" done,  is  fatally  defective. — State  v.  Stroud 
(Iowa)  68  N.  W.  450. 


DITCHES. 


See  "Drainage." 


DIVERSION. 

Of    water    courses,    see    "Waters    and    Water 
Courses,"  §  5. 

DIVISION. 

Of  counties,  see  "Counties,"  §§  4-7. 
Of  school  districts,  see  "Schools  and  School  Dis- 
tricts," §§  5,  6. 


DIVORCE. 

I.  IN  GENERAL.  §§  1,  2. 
II.  JURISDICTION,  SS  3-5. 

III.  GROUNDS,  §§  6-11. 

IV.  DEFENSES,  §  12. 

V.  PLEADING  AND  PRACTICE,  §§  13-19. 
VI.  ALIMONY     AND     COSTS —  DIVISION 

OF  PROPERTY,  §§  20-40. 
VII.  CUSTODY  AND  SUPPORT  OF  CHIL- 
DREN, §§  41,  42. 

See,  also,  "Marriage." 

Estoppel  by  acquiescence  in  judgment,  see  "Es- 
toppel." §  22. 
Revocation  of  will  by,  see  "Wills,"  §  17. 

I.    IN  GENERAL. 

§   1.   Legislative  divorce. 
(Wis.:   1895.) 

ReT.  St.  §  2355,  providing  that  a  sentence 
of  imprisonment  for  life  shall  dissolve  the  mar- 
riage of  the  person  sentenced,  without  any  judg- 
ment of  divorce,  or  other  legal  process,  is  not  in 
conflict  with  Const,  art.  4.  §  24.  providing  that 
the  legislature  shall  not  grant  any  divorce. — 
State  v.  Duket  (Wis.)  63  X.  W.  83. 
90  Wis.  272. 
See,  also.  "Marriage,"  §  6. 

§  2.    Rights    of   divorced   persons. 
(Iowa;   1S95.) 

A  divorced  wife  has  no  interest  in  the 
lands  of  her  late  husband.— Winch  v.  Bolton 
(Iowa)  63  N.  W.  330. 

To  claim  homestead,  see  "Homestead,"  §  4. 

II.   JURISDICTION. 

5  3.   In  general, 
la]     (Mich.:   1S96.) 

Under  Pub.  Acts  1S95,  No.  202,  providing 
thai  no  decree  of  divorce  shall  be  granted  unless 
defendant  be  domiciled  within  the  state,  or 
shall    have    been    domiciled    therein    when    the 


cause  for  divorce  arose,  or  unless  he  shall  have 
been  personally  served  with  process  in  the  state, 
or  with  a  copy  of  the  order  of  publication,  etc., 
the  court  has  no  jurisdiction  of  proceedings  for 
divorce  on  the  ground  of  desertion,  where  de- 
fendant was  a  nonresident  when  the  cause  of 
action  arose,  and  was  not  personally  served  with 
the  order  of  publication. — Bentley  v.  Hosmer 
(Mich.)  68  N.  W.  650. 
[bl     (Mich.  J    1S96.) 

Under  Pub.  Acts  1S95,  No.  202,  where  one 
of  the  causes  of  divorce  was  a  failure  to  sup- 
port, which  arose  when  the  defendant  was 
domiciled  within  the  state,  it  is  not  necessary 
that  he  should  be  personally  served  with  pro- 
cess, or  with  a  copy  of  the  order  of  publica- 
tion.—Bentley  v.  Hosmer  (Mich.)  69  N.  W. 
660. 

§   4.    Domicile. 

fa]     (Mich.;    1896.) 

How.  Arm.  St.  ?  6231.  provides  that  no 
divorce  shall  be  granted  when  the  cause  there- 
for occurred  without  the  state,  unless  the  com- 
plainant or  defendant  have  resided  in  the  state 
two  years  immediately  preceding  the  suit.  Held 
that,  where  the  complainant  has  resided  in  the 
state  the  full  statutory  period,  and  defendant  is 
a  nonresident,  the  defendant  may  make  her  an- 
swer a  cross  bill  for  divorce  and  alimony. — Clut- 
ton  v.  Glutton  (Mich.)  66  N.  W.  52. 

[b]      (S.  D.;    1896.) 

At  a  time  when  only  90  days'  residence 
was  required  to  enable  a  party  to  institute  pro- 
ceedings for  a  divorce,  plaintiffs  uncontrovert- 
ed  testimony  that  he  commenced  to  reside  at 
Sioux  Falls  early  in  April,  1891;  that  it  had 
been  his  home  since  he  arrived  here,  and  that 
he  came  for  the  purpose  of  becoming  a  resi- 
dent,— was  sufficient  to  justify  a  finding  that  he 
was  a  resident  in  good  faith  at  the  time  of  com- 
mencing an  action  for  divorce  in  the  lalter  part 
of  July,  1891—  Pollock  v.  Pollock  (S.  D.)  68  N. 
W.  176. 

§  5.   Divorce  in  another  state. 
(Iowa:    1894.) 

On  an  appliiation  for  temporary  alimony, 
where  defendant  alleged  a  prior  divorce  in  an- 
other state,  the  allegations  of  the  reply  that 
defendant  was  never  a  bona  fide  resident  of 
that  state,  and  that  said  divorce  was  procured 
through  fraud,  do  not  overcome  the  allegations 
of  defendant's  answer,  and  the  presumptions 
of  his  bona  fide  residence  and  of  the  validity  of 
the  divorce,  which  arise  from  the  foreign  de- 
cree.—Shaw  v.  Shaw  (Iowa)  61  N.  W.  368. 
92  Iowa,  722. 


III.    GROUNDS. 

Condonation  of  cruelty,  see  post,  §  12. 

§  6.    Conviction  of  crime. 

(Wis.:   ISOS.) 

Rev.  St.  §  2355,  providing  that  a  sentence 
of  imprisonment  for  life  shall  dissolve  the  mar- 
riage of  the  person  sentenced,  without  any  judg- 
ment of  divorce  or  other  legal  process,  operates 
to  absolutely  dissolve  the  marriage  when  either 
party  is  sentenced  for  life. — State  v.  Duket 
(Wis.)  63  X.  W.  83. 
90  Wis.  272. 

See,  also,  ante,  §  1. 

§   7.    Desertion. 
(Minn.;    1896.) 

In  an  action  for  divorce,  it  appeared  that 
the  parties  had  no  private  residence,  and  that 
they  lived  with  the  family  of  the  husband,  that 
it  was  impossible  for  the  wife  to  live  there 
peaceably,  not  alone  through  her  fault,  am'  that 
she  frequently  requested  the  husband  to  pro- 
vide a  home  elsewhere;  that  he  was  fully  able 
to  do  so,  and   lived   at  hotels   part  of  the  time 
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■lose,  bat  I  b  and  thai 

both  pa 

//././,  thai  the  wife  was  not  i  rtion. 

(Minn.)  66  N.  W.  ! 
64  Minn.  234. 

|   8.    Adultery — Sufficiency  of  proof. 

[nl     (Iowa,;    1896.) 

In  ;i  ii  action  by  a  «  ife  for  ad  ■•■  the 

adultery,  it  appeared  ih.it  the  parties 
li.nl  been  living  unhappily  together;  that  a  sep- 
aration was  probable;  thai  defendant,  having 
■  i  a  meeting  in  another  town  with  one  II., 
:t  ii  unmarried  woman,  to  whom  he  had  formerly 
been  engaged,  lefl  his  homo  oil  Satui 

a  hotel  in  the  town  selected,  an 
a  room   idjoining  his  own  for  II..  who  ar- 
the  Most  i.  lanl  and  11. 

were  soon  several  times  on  Sunday  sitti 

gether,  holding  hands;   thai  

saw  defendant  sitting  on  the  bed  wi'li  his  arm 

around  the  waist  of  II.,  and  thai  they  wore  again 

Been   in  a   Bomewhal   similar   position;    thai    on 

ay  evening  defendant  paid  the  hotol   bills 

■ . 1 1 1 1 . ; u i i t ■  •  1  1 1,  to  the  i  rain,  where 

ed  her  good-bye;   thai  plaintiff  afterwards 

found  a  telegram  to  defendant,  dated  the  day 

after   lie   ami    H.    left  the    hotel,    which    read; 

safely.     Tired    out.     Served    well    lasl 

night.     Fancy   past  two  days.     Will   h  i  i 

Defendant  and  H.  both  denied  the  charge 

of  adultery.     Held,  that  the  circumstances  were 

insufficient    to    sustain    the   charge   of    adultery. 

oclt,  C.  X.  dissenting. — Aitchiaon  v.  Aitchi- 

son  (Iowa  I  OS  N.  \V.  573, 

1 1, 1     (lowns    1S!>i>.) 

In  an  action  against  G.  for  divorce,  a  wit- 

I  that  she  had  seen  plaintiff  act  very 

unbecomingly  with  oilier  men;  that  "I  have 
soon  her  lie  on  a  bed  with  another  man.  with 
irms  around  her.  I  have  known  the  same 
man  to  spend  a  half  a  day  at  a  tine,  at  her 
hous  ■.  when  C.  wasn't  at  home,  day  alter  day." 
Held  insufficient  to  show  adultery  by  plaintiff. — 
Carlisle  v.  Carlisle  (Iowa)  (18  N.  W.  0S1. 

§  9.    Cruelty  and  inhuman  treatment, 
[a]     (Iowa;   1895.) 

A  wife  is  not  entitled  to  a  divorce  on  the 
ground  of  cruel  treatment,  endangering  her  life, 
where,  although  her  husband  admits  that  he 
struck  her  on  one  occasion,  two  years  before  the;. 
separated,  he  was  generally  industrious,  and  kind 
tn  his  family,  and  their  difficulties  were  largely 
due  to  her  quarrelsome  disposition,  and  there  is 
no  evidence  that  her  health  was  impaired  or  her 
life  endangered  by  bis  conduct  towards  her. — 
Felton  v.  Felton  (Iowa)  02  N.  W.  677. 

I  l>l      I  Minn.;    1805.) 

A  systematic  course  of  ill  treatment,  per- 
sisted in  by  the  husband  for  10  years,  consist- 
ing of  continual  scolding  and  fault-finding, 
using  unkind  language,  studied  contempt,  and 
many  potty  acts  of  a  malicious  nature,  which 
seriously  impaired  the  wife's  health,  constituted 
cruel  treatment,  entitling  htr  to  a  divorce. — 
Marks  \.  Marks  i.Minn.)  04  N.  W.  501. 
62  Minn.  212. 


§   10. 


hioh  arou  o  i.  and  led 

mi  unmar- 

,  in  whom  In-  had  formerlj  been  en- 

-    1    at    the    same    hotel    for 

i  cupylng  and  condn 

iv.s    as    lovers.     Held,    that    dofeii 

,l   a   decree  of  divorce  for  Inhuman 

i  ent.— Aitchlson  v.  Aitchison  (Iowa)  <>8  N. 

\\.  5" 

[b]     (Iowa  I    1800.) 

In   an    action   by   a   wife   for  divorce,   there 
fendant  was  ill  tempered, 

ed  to  kick  her  out  of  the  I 
III  that    there    was    a    had    woman    at 

tnd    he   told    his   wife   that,    if  she  was 

going  I  thai  dirty  thing  tie  re,  he  would 

aio  tin    road.     Plaintiff  testi- 
fied thai  la-  i;,i,  hi  la. i  thn 

kid;    h.r    in  "I,    hot    there    v. 

or  did 
any  violence  to  her  person.      //■■'■  'lit  to 

her    to   a    divorce.— Carlisle    v.    Carlisle 
i  Iowa)  68  N.  U.  681. 
[e]     down;    is'xi.i 

In  lit  by  the  wife 

on  the  ground  of  .Mai  and   in'  ment, 

I  i.  r    a    cross    hill,    basing    his 
prayer  tor  divorce  on  the  - 

I   that  the  husband  and  the  wile   ha. 

guilty  of  using  violent  aid  abusive  lan- 
to  each  other,  and  had  on  certain  occa- 
sions  resorted  to  blows.  But  it  appeared  fur- 
ther that  plaintiff's  conduct  was  in  a  mi 
induced  by  the  fact  that  she  had  seen  defendant 
commit  an  unnatural  crime.     Held,  that  tl 

■\as  sufficient  to  justify   a  decree   for   the 
plaintiff.— Prather  v.  Prather  (Iowa)  GS  N.  W. 

§    11.    Ill  treatment  and   failure   to   sup- 
port. 

[al     (Mich.;    1895.) 

defendant,   a    man    worth 
from  eight  to  ten  thousand  dollars,  had  sin 
marriage  with  plaintiff,  over  a  year  before,  pur- 
chased no  more  clothing  for  her  than  one  pa 
shoes  and  rubbers;   had  compelled  her  at  times 
to  live  in  an  attic,  with  no  conveniences   i 
ever:    and  had  left  her  for  six   weeks  without 
means  to  pay  her  hoard,  besides  using  insulting 
ami  abusive  language  towards  her,— is  sufficient 
to  support  a  decree  awarding  her  a  divorce  for 
cruel   and   inhuman   treatment.     Crant.   J.,   dis- 
senting.—Cary  v.  Cary  (Mich.)  64  N.  W.  510. 

[1>]     (Wis.;    1S!)5.) 

It  appeared  that  defendant  had  neglected 
to  properly  care  for  and  support  plaintiff,  though 
able  to  do  so;  that  angry  altercations  had  oc- 
curred between  them;  that  plaintiff  had.  on  sev- 
eral occasions,  been  ill  treated  by  defendant's 
children,  without  objection  on  his  part;  that  h.r 
life  with  defendant  had  been  an  unhappy  one; 
and  that  the  relations  between  the  parties  had 
been  further  imbittered  by  the  incidents  occurring 
at  the  trial.  Held,  that  an  absolute  divorce  from 
bed  and  board  was  warranted.  —  Hacker  v. 
Ha.ker  (Wis.)  63  N.  W.  278. 
90  Wis.  325. 


Sufficiency  of  proof. 
In]     (Io-wn;   is'j<;.) 

There  was  evidence  that  defendant  was  in 
the  habit  of  absentiug  himself  in  the  evening 
from  home  and  the  society  of  plaintiff,  his  wife, 
who  was  in  ill  health;  that  he  wa  5  neglectful  of 
his  children,  and  harsh  in  his  language:  that  he 
often  did  and  said  things  that  caused  his  wife 
distress:  that  on  two  occasions  he  called  her  a 
liar,  and  told  her  his  friends  wondered  why  he 
had  married  her,  and  that  they  thought  it  must 
have  been  for  money;  that  once,  after  having  re- 
quested his  wife  not  to  buy  from  his  men  bant 
on  credit  until  he  had  paid  what  he  already  | 
owed,  defendant  threatened,  on  learning  that  she  ( 
had  purchased  certain  necessarie  for  which 
she  had  no  money  to  pay.  to  tell  the  merchant  to 
refuse  her  credit;  that  plaintiff  had  found  certain  I 


IV.    DEFENSES. 

§12.    Condonation. 

fa]     (Minn.;    1S»7.)  ... 

In  action  for  divorce  on  the  ground  of  de- 
sertion, the  defendant  asked  for  a  divorce  on 
the  ground  of  plaintiff's  cruel  and  inhuman 
treatment;  alleging  that  she  had  brought  a  prior 
a.tioii  against  him  for  a  divorce  on  the  same 
ground,  which  was  determined  against  her.  be- 
cause she  had  condoned  his  conduct,  but  that, 
subsequent  to  such  condonation  and  the  deter- 
mination of  that  action,  plaintiff  had  repeated 
his  cruel  treatment.  After  defendant  had  in- 
troduced evidence  thereof,  she  offered  evi 
of  the  alleged  prior  cruel  treatment,  which  had 
been  litigated  in  the  first  action,  on  the  ground 
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that  plaintiffs  breach  of  the  implied  condition 
of  the  condonation  revived  the  original  right  of 
action;  but  no  evidence  was  offered  to  show  that 

i  nation  was  an  issue  in  the  former  action. 

.  that  the  exclusion  of  the  offered  evidence 
was  not  error. — Peterson  v.  Peterson  (Minn.) 
70  N.  W.  S65. 

[b]  (Neb.;   1S9G.) 

Condonation  of  extreme  cruelty  may  be 
avoided  by  abusive  language  and  the  use  of  op- 
probrious epithets. — Heist  v.  Heist  (Neb.)  67 
N.  W.  790. 

48  Neb.  704. 

[c]  (N.  D.;    1895.) 

Where,  11  months  after  the  wife  con- 
doned the  husband's  acts  of  cruelty,  the  hus- 
band, without  provocation,  seized  a  neck  yoke, 
and.  with  threats  against  the  wife's  life,  ran 
at  her,  and  stopped  only  on  her  seeking  refuge 
behind  another  person,  condonation  was  re- 
voked, under  Comp.  Laws,  §  2571,  providing 
that  condonation  shall  be  revoked,  and  the  orig- 
inal cause  of  divorce  revived,  when  the  con- 
donee  commits  acts  constituting  a  like  or  other 
cause  of  divorce,  or  shall  be  guilty  of  great  con- 
iugal  unkindness,  not  amounting  to  a  cause  of 
ree— Taylor  v.  Taylor  (N.  D.)  63  N.  W. 
893. 

5  N.  D.  58. 

fd]     (N.  D.:    1895. > 

Pending  the  wife's  action  for  divorce  for 
cruelty,  the  parties  signed  an  agreement  where- 
by the  husbanu   was  to  pay  the  wife  $100  per 
year  for  the  support  of  the  children,  and  was 
ave  the  use  of  certain  buildings  on  the  hom<»- 
stead    "until    after    seeding    next    spring,"    the 
raent  having  been  made  in  December,  ami 
s  to  have  the  bed  and  bedding  used  by  him. 
On  the  trial  the  husband  testified  that  the  agree- 
ment was  made  on  the  wife's  promise  to  con- 
done, and  dismiss  her  action,  and  that  she  sub- 
sequently cohabited  with  him.     The  wife  denied 
the  condonation,   and  testified,   without  contra- 
diction, that  she  was  forced  to  cohabit  with  the 
husband,  and  that  the  agreement  was  a  final  set- 
tlement of  property  questions;  and  she  was  cor- 
roborated.   Hihh  that  there  was  no  condonation, 
within  Comp.  Laws,  §§  2569,  2570.— Taylor  v. 
Taylor  (N.  D.)  63  N.  TV.  893. 
5  N.  D.  58. 


V.   PLEADING  AND  PRACTICE. 

Decree  for  alimony,  see  post,  §§  29-32. 

Effect  of  dismissal  on  right  to  alimony  and  costs, 

see  post,  §  26. 
Enforcing  alimony   by   execution  against  land, 

see  post,  §  38. 
Evidence  of  adultery,  see  ante,  §  8. 

of  cruelty,  see  ante,  §  10. 

Judgment  as  res  judicata,  see  "Judgment,"  §  60. 

§  13.   Pleading. 
(Micb.;    1896.) 

A  nonresident  defendant,  in  an  action  for 
divorce,  should  be  allowed  to  amend  her  an- 
swer, made  a  cross  bill  for  divorce,  by  adding  to 
the  verification  thereof  the  statutory  noncolln- 
sion  clause.— Clutton  v.  Clutton  (Mich.)  66  N. 
W.  52. 

§   14.    Action  by  guardian  of  insane  per- 
son. 

dOTTBi    1895.) 

Under  Code,  §  2222,  providing  that  a 
petition  for  divorce  "must  be  verified  by  the 
oath  of  the  plaintiff,"  and  there  being  no  provi- 
sion for  substituted  verification,  a  guardian  of 
an  insane  person  cannot  maintain  an  action  in 
his  .  ehalf  for  a  divorce.  -Mohli  r  v.  Shank's  Es- 
tate. 01  N.  W.  981,  93  Iowa,  273;  Shank  v. 
Mohler,  Id. 


§    15.    Findings  and  decree. 

[a]  (Iowa:    1895.) 

A  circuit  court  having  no  jurisdiction  to 
entertain  an  action  brought  by  a  guardian  in 
behalf  ..f  his  insane  ward  for  divorce,  its  de- 
cree entered  in  such  a  suit  is  void. — Mohler  v 
Shank's  Estate,  61  N.  W.  981,  93  Iowa,  273; 
Shank  v.  Mohler,  Id. 

[b]  (Minn.;    1897.) 

Where  issue  is  joined  in  divorce,  though 
a  party  waives  a  jury,  by  failing  to  appear,  he 
does  not  waive  findings  of  fact  by  the  trial 
court. — Newman  v.  Newman  (Minn.)  70  N.  \V. 
776. 

§    16.    Dismissal. 
(Neb.:    1596.) 

(n  an  action  by  a  wife  for  divorce,  where- 
in the  husband  did  not  appear,  plaintiff  filed  a 
dismissal  which  was  entered  of  record  pending 
an  application  by  her  attorney  for  the  allowance 
of  an  attorney's  fee,  and  an  order  requiring 
defendant  to  pay  the  same.  Beld,  that  the  liti- 
gation was  thereby  ended,  so  that  plaintiff's  at- 
torney had  no  standing  to  move  to  set  the  or- 
der of  dismissal  aside  in  order  that  his  motion 
might  be  passed  upon.— Sims  v.  Davis  (Neb.) 
67  N.  W.  765. 

48  Neb.  720. 

§17.    Setting  decree  aside. 

[a]  (Minn.;   1896.) 

Where  an  action  for  divorce  was  fraud- 
ulent from  its  inception,  the  decree  setting  the 
same  aside  because  of  the  fraud  should  simply 
annul  it,  and  not  permit  the  defendant  in  the 
action  for  divorce  to  answer  and  defend  the 
same  as  if  the  judgment  had  never  been  enter- 
ed—Colby v.  Colby  (Minn.)  67  N.  W.  663. 
64  Minn.  549. 

[b]  (Neb.:     (897.) 

A  bill  to  set  aside  a  decree  of  divorce  on 
the  ground  that  there  was  no  personal  service 
upon  plaintiff,  that  she  was  never  notified  of 
such  proceeding,  that  the  testimony  given  in 
support  of  divorce  was  false  and  perjured,  and 
that  she  had  liee^  driven  from  home  by  cruelty 
of  the  defendant,  states  a  sufficient  cause  of  ac- 
tion when  assailed  by  general  demurrer.— Hard 
v.  Hard  (Neb.)  70  N.  W.  1122. 


18. 


Laclies. 


(Minn.;    1S9<:.( 

In  an  action  by  a  wife  to  set  aside  a  di- 
voice  for  fraud,  it  appeared  that  at  the  time  the 
papers  were  served  the  wife  was  sick  in  Den- 
mark; that  on  her  way  home  she  was  taken 
sick,  while  she  had  but  $2,  and  was  obliged  to 
pawn  her  clothes  for  board  and  medicine;  that 
the  husband  sent  her  $25,  which  she  used  to  re- 
deem her  clothes;  that  as  soon  as  able  she 
worked  17  months  before  being  able  to  save 
enough  money  to  return  home.  Held,  that  she 
was  not  guilty  of  laches  in  having  delayed  for 
one  year  and  seven  months  after  the  suit  was 
commenced,  and  until  the  husband  had  re- 
married.—Colby  v.  Colby  (Minn.)  67  N.  W,  663 
04  Minn.  549. 

§    19.    Review  on  appeal. 

[a]  (Neb.;    JS90.) 

Where  the  testimony  in  an  action  for  di- 
vorce is  weak,  and  open  to  suspicion,  a  decree 
denying  a  divorce  will  not  be  set  aside,  though 
the  evidence  may  have  been  such  that  it  would 
have  sustained  a  divorce,  and  though  defendant 
failed  to  appear.— Cummins  v.  Cummins  (Neb.) 
66  N.  \Y.  858. 

47  Neb.  872. 

[b]  (S.  D.;    1896.) 

Under  Comp.  Laws.  §  2562,  subd.  3, 
which  provides  that  departure  or  absence  from 
the  family  dwelling  place,  caused  by  cruelty  or 
by  threats  of  bodily  barm,  is  not  desertion  by 
the  absent  party,  but  it  is  desertion  by  the  oth- 
er  party,    whether   there   were   such   threats   in> 
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VI.    ALIMONY  AND    COSTS— DIVISION 
OF  PROPERTY. 

Imprisonment   lor  nonpayment  of  alimony,  see 
"( lonstil  utional  Law,"  §  BO. 

S   20.    Win-it  alimony  and  costs  allowed, 
(a]     (Mich.)   lS!>.->.) 

Where   the   court  grants  an   absolute   di- 
rving  the  question  of  permanent  ali- 
ui. mj ,  and  defer  dde  1 1,  the  omis- 

sion in  the  bill  of  any  allegation  of  defendant's 
pecuniary  ability  will  not  preclude  a  subsequent 
alimony. — Seibly  v.  Ingham   Circuit 
■  Mich.)  63  N.  \V.  528. 
L05  Mich.  584. 

[bj     (Mich.;    1805.) 

An  underwriting  in  a  subpoena  which 
reads:  "A  personal  decree  is  sought  against  de- 
fendant for  divorce,  and  the  bill  is  filed  to  reach 
interests  in  property,  and  not  to  obtain  any  fur- 
ther relief  against  the  remainder  of  defendant." 
— is  sufficient  to  indicate  a  claim  for  alimony.— 
Seibly  \.  Ingham  Circuit  Judge  (Mich.)  03  N. 
\V.  528. 

LOS  Mich.  5S4. 


§  21. 


After  husband's  death. 


la]     (Mich.;    1S!>5.) 

The  court  may  grant  an  absolute  divorce, 
reserving  the  question  of  permanent  alimony; 
and  the  subsequent  death  of  defendant  will  not 
oust  the  court  of  jurisdiction  ty  award  such  ali- 
mony out  of  decedent's  estate. — Seibly  v.  Ing- 
ham Circuit  Judge  (Mich.)  t^I  N.  \Y.  528. 
105  Mich.  584. 

[b]     (Mich.;    1885.) 

Where  the  court  grants  a  decree  of  abso- 
lute divorce,  reserving  the  question  of  perma- 
nent alimony,  and  defendant  thereafter  dies,  his 
heirs  and  legatees  must  be  made  parties  to  the 
subsequent  proceedings  for  alimony. — Seibly  v. 
Ingham  Circuit  Judge  (Mich.)  03  N.  W.  528. 
105  Mich.  584. 

§   22.   Pending  appeal. 

(S.  D.;    18».->.) 

i  in  an  application  for  alimony  pending  ap- 
peal, where  appellant  is  without  means  other 
than  a  monthly  allowance  ordered  by  the  trial 
court,  which  she  refused  on  advice  of  counsel, 
and  respondent  is  in  good  health,  and  having 
permanent  Imsiness,  the  application  will  be 
grt-nted.— Pollock  v.  Pollock  (S.  D.)  04  N.  W. 
105. 

§   23.    Exemption  of  income  from  profes- 
sional services. 
(Minn.;    1807.) 

In  estimating  the  value  of  the  husband's 
person-il  propi  i  v,  one-third  of  which  may,  un- 
der Gen.  St  1894,  §  4S07,  be  granted  as  an  al- 
lowance to  the  wife,  the  husband's  income  from 
professional  services  cannot  be  considered. — 
Wilson  v.  Wilson  (Minn.)  70  N.  W.  154. 

§   24.    Right  of  husband. 

[a]     (Nell.;    1890.) 

In  the  absence  of  legislation,  a  husband 
cannot,  whether  he  or  the  wife  be  granted  a  di- 
vorce,  recover  alimony,   to  be  paid  out  of  the 
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\   25.    Alimony  pendente  lite. 
I  ii  I      lli.iin;     1894.) 

Unless   the  marital   relation   be  admitted 
or    proved,    temporary   alimony   cannot    bi     al- 
Shaw  v.  Shaw  I  Iowa)  01  N.  \V.  308. 
P2  [owa,  722. 

[b]  (Iowa;    istii.i 

On  an  application  for  temporary  alimo- 
ny, the  court  is  nol   bound  to  the  allegations  and 
of  the  pleadings  in  passing  on   the  ex- 
■  of  the  marital  relat ion,  if  other  p 
raise  a   presumption  of  its  existence.— Shaw   v. 
Shaw  (Iowa)  01  N.  W.  308. 
92  Iowa,  722. 

[c]  (Iowa;    1894.) 

An    application    for    temporary    alimony 
in  an  action  for  divorce,  wherein  the  answer  al- 
leged a  previous  divorce  in  another  state,  will 
not    be    granted    until    the    foreign    decree    is 
modified,  set  aside,  or  adjudged  unavailable 
a   defense,   unless   fa. -is  are  established    which 
presumptively    show   the    invalidity    of   the   de- 
cree.—Shaw  v.  Shaw  (Iowa)  01  N.  W.  368. 
92  Iowa,  722. 
t<l]     (Iowa;    JS!»ii.) 

Defendant     filed    an    answer    to    her    hus- 
band's bill  for  drt  iree,  alleging  that  plain 
conduct    had    Compelled    her   to    leave 
moved  for  an  allowance  for  temporary  alin 
Plaintiff  thereupon  dismissed  his  hill.     De 
ant  moved  for  judgment  for  costs  and  for  ai- 
torney's  lees.     Eeld,  that  the  .sustaining  of  a 
motion  by  plaintiff  to  strike  out  the  second  part 
of  defendant's  motion  would  not  bar  an  allow- 
ance for  attorney's  fees  on  hearing  the  n 
lor  temporary  alimony. — O'Xeil  v.  O'Neil  (Iowa) 

69  X.  W.  523. 

§   26.    Effect  of  dismissal  of  petition  for 
divorce, 
la]     (Iowa;    18SMI.) 

Where  the  fi'ing  of  a  bill  by  the  husband 
causes  the  wife  to  incur 'expenses,  the  dis- 
missal by  the  husband  of  his  bill  does  not  de- 
prive the  court  of  jurisdiction  to  giant  a  mo- 
tion previously  filed  by  the  wife  for  an  allow- 
ance for  such  expenses. — O'Xeil  v.  O'Xeil 
(Iowa)  OP  X.  W.  523. 
[b]     (Vet..;    1S9C.) 

Though  the  court  has  dismissed  the  wif  'a 
action  for  divorce,  it  may  render  judgment 
against  the  husband  for  costs  and  expenses  in- 
ti  by  the  wife;  Comp.  St.  e.  25.  §  12,  au- 
thorizing the  court  to  award  the  wife's  ci  is 
and  expenses  at  any  time  during  the  "penden- 
cy" of  the  suit. — Brasch  v.  Brasch  (Neb.)  69 
X.  W.  392. 

§   27.    Amount  of  allowance. 
la]     (Iowa;    181)6.) 

In  granting  a  divorce  to  a  wife  on  the 
ground  of  cruelty,  $750  per  annum,  pay  utile 
quarterly,  is  a  proper  allowance,  when  the  plain- 
tiff is  given  the  custody  of  two  children,  aged 
four  and  five,  respectively,  and  defendant  is  a 
competent  business  man,  earning  $1,500  a  year. 
— Aitchison  v.  Aitchison  (Iowa)  b8  X.  W.  573. 

[b]      I  Midi.;    189G.) 

Where  defendant  owns  personalty  valued  at 
¥6,000  and  realty  valued  at  $10,000.  an  award  of 
alimony  in  the  amount  of  $2,500  out  of  the  per- 
sonalty, and  the  further  sum  of  $2,000  condition- 
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ed  on  complainant's  releasing  her  right  of^dower, 
is  n  proper  and  reasonable  allowance. — Kirkland 
v.  Kirkland  (Mich.)  69  N.  W.  233. 

[c]  (Minn.;   1896.) 

Where  the  wife's  affidavit  charged  that 
the  husband  was  in  receipt  of  an  income  of  $8,- 
000  per  year  from  his  business,  and  the  affida- 
vits of  the  husband  and  his  business  manager 
denied  merely  that  the  income  was  $8,000.  with- 

tating  what  it  was.  and,  though  alleging 
that  the  income  was  no  more  than  sufficient  to 
pay  the  expenses  of  his  business  and  the  neces- 
sary expenses  of  living,  did  not  state  the  nature 
of  such  expenses,  the  burden  on  the  husband  of 
showing  his  inability  to  pay  alimony  was  not 
sustained.— Hurd  v.  Hurd  (Minn.)  65  N.  W. 
728. 

63  Minn.  443. 

[d]  (Nel>.:    189G.) 

Where  a  wife  was  granted  a  divorce, 
and  the  custody  of  the  children  was  awarded 
her,  and  the  husband's  property  was  worth 
$4.5C0,  and  it  did  not  appear  that  the  wife  had 
any  property,  a  decree  awarding  the  wife  as 
alimony  $2,250,  payable  in  six  annual  install- 
ments, "was  proper. — Heist  v.  Heist  (Neb.)  67 
N.  W.  790. 

48  Neb.  794. 

[e]  (Noli.;    1S96.) 

What  sum  a  husband  may  be  required  to 
pay  to  support  the  wife  during  the  suit,  and 
for  her  costs  and  expenses  in  prosecuting  it, 
(Comp.  St.  c.  25,  §  12),  is  within  the  discretion 
of  the  trial  court. — Brasch  v.  Brasch  (Neb.)  69 
N.  W.  392. 

[f]  (S.  D.j    1894.) 

Where  it  appears  that  the  property  of 
the  husband  does  not  exceed  $56,700  in  value, 
an  allowance  as  alimony  to  the  wife,  without 
children,  of  $30,000,  to  be  paid  to  her  in  a 
gross  sum,  in  addition  to  $3,000  temporary  ali- 
mony is  excessive. — Williams  v.  Williams  (S. 
D.)  61  N.  W.  38. 
6  S.  D.  284. 

[g]  (Wis.;    1895.) 

On  a  suit  for  divorce,  where  the  husband 
had  a  quarter  interest  (valued  at  $16,000)  in 
farm  lands,  subject  to  dower,  and  personal 
property  of  his  father,  whose  estate  had  not 
been  settled,  from  which  $1,000,  as  expenses  in- 
curred in  the  suit  and  already  paid,  had  to  be 
deducted,  a  judgment  allowing  plaintiff  $7,000, 
and  $200  per  year  for  the  support  of  three 
children  during  their  minority,  was  excessive. — 
McChesney  v.  McChesney  (Wis.)  64  N.  W.  856. 
91  Wis.  268. 

§  28.    Award  in  gross  or  in  installments. 

ta]     (Mich.;    1895.) 

In  fixing  a  gross  sum  for  alimony,  it  was 
error  to  exclude  from  consideration  a  lumber- 
ing contract  held  by  the  husband's  firm,  which 
had  several  years  to  run,  and  which  was  a 
source  of  great  profit  to  the  firm,  where  the  wife 
was  required  to  relinquish  her  dower. — Horning 
v.  Horning  (Mich.)  65  N.  W.  555. 

[b]  (Nell.:    1895.) 

Alimony  should  not  be  awarded  a  wife, 
in  installments,  during  her  life. — McGechie  v. 
McGechie,  61  N.  W.  692,  43  Neb.  523. 

[c]  (S.  D.;    1894.) 

Under  Comp.  Laws,  §  2584,  providing 
that  where  a  divorce  is  granted  for  an  offense 
of  the  husband,  the  court  may  compel  him  to 
provide  for  the  maintenance  of  his  children, 
make  suitable  allowance  to  the  wife  for  her 
support  during  her  life,  or  for  a  shorter  period, 
and  from  time  to  time  modify  its  orders,  the 
court  may  make  an  allowance  to  be  paid  to  the 
wife  in  a  gross  sum,  instead  of  monthly  or 
annual  payments.— Williams  v.  Williams  (S. 
D.)  61  N.  W.  38. 

6  S.  D.  284. 

4  N.W.DIG.— 19 


§   29.    Judgment  or  decree. 

[a]  (Mich.;    1S95.) 

The  fact  that  an  application  for  alimony 
had  been  partially  heard  before  one  judge  will 
not  render  an  order  by  another  judge  allowing 
it  void  where  plaintiff  made  an  application  for 
discontinuance  of  his  suit  before  the  latter,  and 
his  attorneys  were  present  when  the  application 
for  alimony  was  called  up,  and  made  no  objec- 
tion to  its  consideration  by  him. — Clutton  v. 
Glutton  (Mich.)  64  N.  W.  744;  Same  v.  Dono- 
van, Id. 

[b]  (Wis.:    1896.) 

A  decree  in  i  divorce  judgment  for  pay- 
ment of  a  specific  sum  absolutely  as  alimony, 
having  the  effect  in  the  state  where  rendered  of 
a  judgment  at  law  for  payment  of  money,  may 
he  enforced  bv  action  at  law  in  another  state. — 
Kunze  v.  Kunze  (Wis.)  68  N.  W.  391. 


30. 


Lien. 


[a]  (Mich.:   1S9G.) 

Equity  will  protect  the  lien  of  a  wife, 
adjudged  in  divorce  proceedings,  on  land  held 
by  the  husband  under  contract  of  purchase,  to 
secure  the  payment  of  alimony  for  the  mainte- 
nance of  a  minor  child  who  was  placed  in  the 
custody  of  the  wife,  as  against  an  assignee  of 
the  contract  of  purchase,  taking  with  knowledge 
of  the  wife's  claim,  and  with  intent  to  defraud 
her.— Glick  v.  Glick  (Mich.)  68  N.  W.  153. 

[b]  (Minn.:    1894.) 

Under  Gen.  St.  1878,  c.  62,  «  23,  provid- 
ing that  on  a  divorce  the  court  may  award  to 
the  wife  such  alimony  out  of  the  estate  of  the 
husband  as  it  may  deem  just,  and  by  its  decree 
make  the  same  a  specific  lien  on  any  specified 
real  estate  of  the  husband,  a  specific  lien  on 
the  homestead  for  alimony  may  be  decreed. — 
Mahonev  v.  Mahoney  (Minn.)  61  N.  W.  334. 
59  Minn.  347. 


§  31. 


Modification. 


[a]  (S.  D.:   1894.) 

A  husband  who  refuses  to  pay  temporary 
alimony  and  counsel  fees  as  ordered  cannot  ask 
for  a  reversal  or  modification  of  the  judgment 
for  permanent  alimony. — Williams  v.  Williams 
(S.  D.)  61  N.  W.  38. 
6  S.  D.  2S4. 

[b]  (S.  D.;    1894.) 

Under  Civ.  Code  §5  2583,  2584,  authoriz- 
ing the  court  to  subsequently  modify  a  decree 
of  divorce  as  to  the  allowance  for  the  support 
of  the  wife  and  minor  children,  such  allowance 
may  be  entirely  vacated,  where  the  changed 
condition  of  defendant's  estate  and  the  ad- 
vanced age  of  the  children  justify  it.— Green- 
leaf  v.  Greenleaf  (S.  D.)  61  N.  W.  42. 
6  S.  D.  348. 

[c]  (S.  D.;    1896.) 

A  modification  of  the  judgment  of  di- 
vorce as  to  alimony  may  be  made  by  the  su- 
preme court  without  a  reversal  where  all  the 
facts  necessary  to  enable  it  to  do  so  are  contain- 
ed in  the  record  on  appeal. — Pollock  v.  Pollock 
(S.  D.)  68  N.  W.  176. 

§  32.   Personal    judgment    on    service    by 
publication. 
(Neb.:   1895.) 

A  personal  judgment  for  alimony  cannot 
be    rendered   against    a   nonresident    defendant, 
where  jurisdiction   was  acquired   only  by  publi- 
cation—Dillon v.  Starin  (Neb.)  63  N.  W.  12. 
44  Neb.  881. 

§   33.    Acceptance    of    payment — Estoppel 
to  appeal. 

(N.  D.;    1896.) 

When,  as  part  of  the  order  of  court  for  judg- 
ment for  plaintiff  in  a  divorce  suit,  the  court  di- 
rects plaintiff  to  pay  a  certain  sum  in  full  for  all 
claims  for  alimony,  costs,  etc.,  whether  for  the 
past  or  the  future,  and  it  is  apparent  that  the 
payment   was   ordered   on   the   theory    that   the 
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marital  relation!  were  to  »1  ind  for 

i,v  ,],  ,  ,,]   thai  fact,  though 

the  final  judgmenl   contained  no  pro 

precluded  from  appeal- 
,,,.,  u  d  sum.    U  lllianae 

v.  Williams  (N.  D.)  68  N.  W.  -17. 

$   34.    Failure  to  pay  alimony. 

(8.  M.i    1806.)  ,       „ 

i ,,    authorize    e    di  ml  ial    of    an    notion 
f„r  ,1,  o  annul  a  marriage,  brought  by 

band,  because  "f  a  failure  ol  plan 

der  for  the  payment  ol  tern 

.;,.,...  ach   order   must    have    been 

i  on  plaintiff  personally.— Scott  v.  Scott  (S. 
iv,  68  N.  W.  L94. 

<j   35.    Contempt. 

r«]     (Minn. i    iv";.. 

The  burden  is  on  a  hushand  who  fails  to 
,  omply  «  ith  an  order  directing  paj nt  oi  ali- 
mony to  satisfy  the  court  thai  Ins  failure  to  pay 
jg  due  solely  to  his  inability  to  do  so.— llurd  v. 
Hurd  i Minn. i  65  N.  W.  728. 
63  Minn.  443. 

[b]     (S.  I).;    ISIIC.I 

it  is  error  in  a  divorce  smt  to  order  de 
fendant's  answer  and  cross  bill  to  be  di 
because  of  his  noncompliance  with  an  order 
directing  him  to  pay  counsel  fees  and  tempora- 
ry alimony  to  plaintiff,  the  order  directing  such 
payment  having  been  served  only  on  defend- 
ant's counsel;  Gorap.  Laws,  §§  5112,  533 1.  re- 
quiring personal  service  on  defendant  of  such 
an    order,   to  render  him  in   contempt   for  non- 

pliance.— Larson  v.  Larson  (S.  D.)  6i  N.  W. 

S42. 

S  36.   Termination  of  alimony  by  death. 

[a]  (Wis.:    1895.)  . 

Alimony  continues  only  during  the  joint 
lives  of  the  parties.— Maxwell  v.  Sawyer  (Wis.) 

<;::  x.  w.  283. 

90  Wis.  352. 

[b]  (Wis.;    18H5.) 

Where  a  testator  bequeathed  to  a  woman 
from  whom  he  had  secured  a  divorce  the  same 
amount  which  he  had  during  his  life  paid  to  her 
as  alimony,  she  will  take  the  amount  left  her 
bv  the  will,  and  her  right  to  alimony  ceases  — 
Maxwell  v.  Sawver  (Wis.)  63  N.  W.  2S3. 
90  Wis.  352. 

§  37.    Division  of  property. 

[a]     (Wis.;    1S93.> 

Under  Rev.  St.  S  230.4,  which  provides 
that  on  rendering  a  judgment  for  divorce  the 
,  onrt  may  divide  the  estate  of  the  hushand,  and 
so  much  of  that  "of  the  wife  as  shall  have  been 
derived  from  the  husband,"  lauds  purchased 
with  the  proceeds  of  farming  operations,  in 
which  husband  and  wife  were  together  engaged, 
on  lands  purchased  with  money  derived  from 
the  sale  of  the  husband's  property,  title  to  which 
was  taken  in  the  wife's  name,  are  subject  to 
equitable  division.  —  Gallagher  v.  Gallagher 
61  X.  W.  1104,  89  Wis.  461. 


£b]     (Wis.;   1895.) 

The  power  residing  in  a  court  of  equity 
to  adjudge  a  division  of  real  property  between 
the  parties  in  granting  a  divorce,  under  Rev. 
St.  5  2364.  is  a  power  to  subject  the  title  of  the 
wife  to  those  lands  set  apart  to  her  to  an  in- 
cumbrance running  to  the  husband.— Gallagher 
v.  Gallagher,  61  X.  W.  1104,  89  Wis.  461. 


not    liquidated   within   a  prescribed   time.-  I 
...  Gallagher,  61  N.  W.  1104,89  Wis.  401 

8   39.    Restoring     property     obtained     by 
marriage. 
(Neb. I    1805,]  ,     .  .. 

C ,.  st.  c,  -'■.  I  18,  relating  to 

toration  granting  her  a 

v,   to  property  which  the  law 

,  ,  F  the  ma 

a,,,!  no!  property  obtained  from  the  wife  by  gifl 

Dillon    v.   Starin   (Neb.)  63  N.    \\  . 

12. 

44  Neb.  SSI. 

§   40.    Action  against  hnsband  for  attor- 
ney's fees. 

'l  nder  Coinp.  St.  c.  2.",.  5  12.  the  allowance 
of  attorney's  fees  to  the  wife's  counsel  is  an- 
cillary to  or  an  incident  ol  the  wee, 

and  he  cannot  maintain  a  separate  suit  against 
the  hnsband  for  his  services.— Yeiser  v.  Lowe 
(Neb.)  69  N.  W.  847. 

VII.    CUSTODY  AND  SUPPORT  OF 
CHILDREN. 

§  41.    Custody  of  children. 

[a]  (Iowa:    18UU.)  . 
In    granting    a    divorce    to    a    wife    on    tne 

ground  of  cruelty,  the  custody  of  two  boys,  aged 
four  and  five,  respectively,  should  be  given  to  the 
wife,  on  a  showing  that  she  will  be  able  to  keep 
them  with  her  at  the  home  of  her  parents,  and 
that  such  home  is  a  suitable  place.— Aitchison  v. 
Aitchisou  (Iowa)  68  X.  \V.  573. 

[b]  (Mien.)    1SU5.) 

,  divorce  was  granted  to  a  wile 
on  the  ground  of  extreme  cruelty,  it  was  prop- 
er to  award  her  the  custody  of  the  children  un- 
,1,  ,  1  I  years  of  age.  and  to  allow  the  others  to 
elect  which  parent  they  would  live  with.— Horn- 
ing v.  Horning  (Mich.)  65  N.  W.  555. 

§   42.    Support  of  children. 

[a]  (Mich.;    18»5.> 

Under  How.  Ann.  St.  §  6245,  providing 
that  where  a  divorce  is  granted  to  a  wife  the 
court  may  decree  to  her  such  part  of  the  hus- 
band's estate  as  is  reasonable  for  the  support  of 
children  committed  to  her  care,  the  court  can 
not  direct  that  an  amount  awarded  for  the  sup- 
port of  a  child  be  paid  to  the  guardian  of  the 
child  instead  of  to  the  wife.— Swiney  v.  Swiney 
(Mich.)  65  X.  W.  2S7. 

[b]  (Mich.;   18»5.) 

Where  a  wife  granted  a  divorce  and  the 
custody  of  a  miner  child  has  property  worth 
$3,000,  and  the  husband  has  property  worth  $o,- 
500,  an  allowance  of  $1,000  to  the  wife  for  the 
child's  support  is  proper.— Swiney  v.  Swiney 
(Mich.)  65  X.  W.  2S7. 

[cl     (S.  D.;    lSSMi.) 

Where  there  is  a  finding  that,  owing  to 
the  tender  years  of  the  children,  the  mother,  de- 
fendant, is  the  proper  custodian  of  them,  and 
that  she  has  no  property,  a  decree  that  plain- 
tiff pay  to  defendant  $50  a  month  for  then- 
maintenance,  should  definitely  fix  the  term  for 
which  said  monthly  payments  should  be  made, 
and  require  plaintiff  to  give  security  for  their 
prompt  payment.— Pollock  v.  Pollock  (S.  D.)  68 
X.  W.  176. 


§   38.   Execution    to    enforce    charge 

thereon. 

(Wis.;    1S!>.">.) 

Under  Rev.  St.  §  2364.  conferring  upon  a 
court  granting  a  decree  of  divorce  the  power  of 
dividing  their  realty  between  the  parties,  and 
impliedly  conferring  authority  to  charge  the  es- 
tate adjudged  one  of  them  with  a  payment  de- 
creed the  other,  no  authority  is  granted  to  di- 
rect issuance  of  execution  in  case  that  charge  is 


DOCKET. 

See  "Practice  in  Civil  Cases,"  §§  19-21. 

Of  justice,  see  "Justices  of  the  Peace."  §  29. 

DOCTOR. 

See  "Physicians  and  Surgeons." 
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DOCUMENTS. 

As  evidence,  see  "Evidence,"  §§  70-85. 
Setting  out  in  pleading,  see  "Pleading,"  f  6. 


DOGS. 


See  "Animals,"  §§  3,  4. 


DOMICILE. 


Sec.  also,  "Divorce,"  §  4. 

(\el>.:    IS!).".) 

A  resident  of  Nebraska  moved  to  New 
York  with  his  family  in  1894,  to  establish  cer- 
tain institutes,  leaving  his  household  goods  with 
a  servant  in  a  house  for  which  he  paid  rent  un- 
til  the  following  June.  Some  time  after  leaving 
he  sent  winter  clothing  to  his  former  home  and 

■  I  summer  clothing  to  be  forwarded  to  him, 
and  thereafter  wrote  his  landlord  for  a  lease  of 
the  house,  remarking  that  it  might  be  some 
weeks  before  he  returned.  The  servant  was  not 
advised  of  any  intention  of  the  family  to  reside 
permanently  in  New  York,  and.  in  the  spring, 
put  the  house  in  order  for  their  return.  Held, 
that  there  was  no  change  of  domicile. — Wood  v. 
Roeder  (Neb.)  63  N.  W.  853. 

45  Neb.  311. 


DONATIO  CAUSA  MORTIS. 

See  "Gifts,"  §§  4-6. 


DONATION. 


See  "Gifts." 


DOTAL  PROPERTY. 

See  "Husband  and  Wife." 

DOUBLE  APPEAL 

See  "Appeal,"  §  274. 

DOUBLE  LIABILITY. 

Of  stockholders  in  banks,  see  "Banks  and  Bank- 
ing," §  39. 
in  corporations,  see  "Corporations,"  §  69. 

DOUBLE  TAXATION. 

See  "Taxation,"  §§  33,  48. 


DOWER. 

I.  RIGHT  TO  DOWER.  §§  1,  2. 
II.  DIVESTITURE    OF   RIGHT    BY 
OF  WIFE,  §§  3,  4. 

III.  DEVISE  IN  LIEU  OF  DOWER, 

IV.  REMEDIES.  §§  7-9. 


Adverse  possession  by  widow  as  against  remain- 
der-man, see  "Adverse  Possession,"  §  22. 


I.   RIGHT  TO  DOWER. 

Assignability  of  right,  see  post,  §  S. 

§   1.    Statutory  modification  or  abolition 
of  dower. 
[aj     (Iowa;    189(5.) 

Where  a  husband  conveyed  land  in  1857 
without  joining  his  wife,  the  latter's  dower  right 
being  then,  as  a*  common  law,  a  life  interest  in 
one-third  the  husband's  real  estate,  the  fact 
that  Code  1S73.  §  2440,  in  force  at  the  time  the 
husband  died,  provided  that  "estates  of  dower 
and  curtesy  are  hereby  abolished."  did  not  pre- 
vent the  widow  from  recovering  her  interest  in 
the  land  conveyed  by  the  husband,  as  fixed  hy 
the  statute  in  force  when  the  same  was  alienated. 
— Purcell  v.  Lang  (Iowa)  66  N.  W.  887. 
[b]     (Iowa;   189G.) 

Code  1873.  §  2440.  giving  the  surviving 
spouse  a  fee-simple  interest  in  one-third  the  real 
estate  of  deceased,  and  providing  that  "estates  of 
dower  and  curtesy  are  hereby  abolished,"  merely 
abolished  the  use  of  the  words  "dower"  and  "cur- 
tesy" as  descriptive  of  the  enlarged  estate. — 
Purcell  v.  Lang  (Iowa)  60  N.  W.  887. 

§   2.    Sale   of    land   on    execution   against 
husband, 
[a]     (Neb.;    1895.) 

The  sale  of  the  husband's  land  under 
execution  against  him  alone,  followed  by  con- 
firmation and  conveyance,  does  not  extinguish 
the  inchoate  dower  right  of  tho  wife,  and  on 
the  death  of  the  husband  the  wife  is  entitled  to 
have  her  dower  assigned  out  of  such  land. — 
Butler  v.  Fitzgerald.  61  N.  W.  640,  43  Neb.  192. 
£b]     (Neb.;    1895.) 

Land  sold  under  execution  on  a  judg- 
ment against  the  husband  alone,  followed  by  a 
conveyance,  is  land  "aliened  bv  the  husband," 
within  Comp.  St.  1893,  c.  23,  §  7,  which  entitles 
his  widow  to  dower  in  such  land.  —Butler  v. 
Fitzgerald,  61  N.  W.  640,  43  Neb.  192. 


II. 


DIVESTITURE  OF  RIGHT  BY  ACTS 
OF  WIFE. 


§   3.    By  power  of  attorney. 
(Wis.:    1895.) 

Rev.  St.  §§  2222,  2223,  provide  that  a 
wife,  by  joining  with  her  husband  in  the  execu- 
tion of  a  deed,  bars  her  dower  without  any  oth- 
er words  therein,  and  that  she  may,  by  power 
of  attorney,  authorize  her  attorney  to  bar  her 
dower  in  the  same  manner  as  she  could  person- 
ally do.  Held,  that  a  joint  power  of  attorney  by 
a  husband  and  wife  reciting  that  the  attorney 
is  empowered  to  convey  all  lands  of  which  "we, 
or  either  of  us,  are  seised,"  and  providing  that 
the  surplus,  after  paying  certain  debts,  shall  be 
paid  to  the  wife  "in  satisfaction  of  her  dower 
or  rights"  in  the  land,  empowers  the  attorney  to 
liar  the  wife's  dower. — Bertschv  v.  Bank  of 
Sheboygan,  61  N.  W.  1115,  89  Wis.  473. 

§   4.    By  stipulation. 
(Mich.:    1897.) 

A  bill  by  a  wife  for  divorce  and  alimony 
prayed  that  defendant  be  required  to  deed  to 
her  an  interest  she  had  deeded  to  him,  before 
their  marriage,  in  certain  land.  It  was  stipu- 
lated between  them  that  she  would  accept  such 
deed  and  a  certain  sum  of  money  in  full  of  ex- 
penses and  alimony,  and  she  understood  it  was 
in  full  of  all  claims  on  him.  HeM,  that  she  was 
not  entitled  to  dower  in  his  other  lands,  though 
ACTS  dower  was  not  mentioned  in  such  stipulation. — 
McKelvey  v.  McKelvey  (Mich.)  70  N.  W.  582. 
5,  6. 

III.    DEVISE    IN   LIEU    OF   DOWER. 

Effect  of  widow's  election  on  rights  of  devisees 
and  legatees,  see  "Wills,"  §  62. 
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§   5.    What   constitutes. 

fWia.i    1894.) 

\     condition    attached    to    a    devise    in 

trus',   thai   ill  ■  >nd   i"  Bup- 

tvidow  during  life,   followed   by 

the  Sling  oi  such  bond  by  him,  :■  n<  1  liis  perform- 

a  ace   oi    I  be  condil  Ions   tl I     •     a   provision 

for  the  widow  which  deprives  her  oi  dower, 
unless     I"-   i  i  linn,  no-  proceedings   for   the   as 

,   Hi  of  i  he  latter  withi  a  I  hi    I  ime  pro 
by  Rev.  Si    1858,  c.  89,  5  18.    Turner  v.  I  • 

81  N.  W.  280,  88  Wis.  1. 

§   6.    Election  by  widow. 

|a]     (Iowa |    isiir,. i 

where  a  \\ ill  devises  a  life  estate  in  land 
to  a  wife,  with  temainder  over  to  another,  and 
does  nol  prohibit  the  taking  of  dower,  or  pro 
vide  thai  such  devise  is  in  lieu  of  dower,  the 
wife,  mi  death  of  the  husband,  is  entitled  both 

to  t;ii-i'  under  the  will  and  to  I dower  right 

in  the  laud. — Hunter  v.  Hunter  (Iowa)  64  N.  VV. 
656. 

Hi  J    (Iowa  i   iwi,-..i 

Where  S  Widow  is  entitled  under  a  will 
to  a  life  estate  in  land,  part  of  which  is  a  home 

stead,  the  fad  that  she  lias  occupied  the  entire 
tract  during  life,  and  has  net  had  her  dower  set 
at>art.  will  not  estop  her  heirs  from  claiming 
her  dower  interest  therein,  on  the  ground  thai 
In  such  occupation  she  elected  to  take  under  the 
will.— Hunter  v.  Hunter  (Iowa)  04  N.  W.  656. 

|c]      (Iowa;    KS!».->.) 

A  widow  who  accepts  benefits  under  a 
will  must  conform  to  all  of  its  previsions,  and 
renounce  every  right  inconsistent  therewith. — 
Godman  v.  Converse,  01  N.  W.  750,  43  Neb. 
463. 

Id]     (Iowa;    189(i.) 

Under  Code,  S  24.">2,  providing  that  the 
widow's  share  cannot  be  affected  by  any  will  of 
her  husband,  unless  she  consent  thereto,  and 
the  consent  is  entered  in  the  proper  probate  rec- 
ord, where  the  provisions  of  testator's  will  in 
favor  of  his  widow  do  not  purport  to  be  in  lieu 
of  dower,  and  there  is  nothing  in  the  will  which 
is  inconsistent  with  her  right  to  take  under 
the  will  and  also  take  dower,  her  right  to  dowei 
is  not  affected  by  her  consent  to  take  under  the 
will— Baldwin  v.  Hill  (Iowa)  66  N.  W.  SS9. 

[e]  (Iowa;    189C.) 

Where  the  will  of  a  testator,  to  which  his 
widow  has  consented,  gives  her  the  use  of  the 
homestead  during  her  life,  her  occupancy  of  it 
thereafter  will  be  held  to  be  under  such  provi- 
sion, and  will  not  constitute  an  election  by  her 
to  take  the  homestead  in  lieu  of  her  distributive 
share  of  the  estate.— In  re  Franl.es  Estate 
(Iowa)  06  N.  W.  918;    Franke  v.  Wiegand,  Id. 

[f]  (Iowa;    1S90.) 

Where  a  widow  received  from  the  ex- 
ecutor  of  the  will  of  her  deceased  husband  all 
the  personal  property  and  money  remaining  aft- 
er settlement  of  the  estate,  in  accordance  with 
the  terms  of  the  will,  she  will  be  held  to  have 
consented  to  take  under  the  will,  and  in  the  ab- 
sence of  prcof  it  will  be  presumed  that  such  con- 
sent was  properly  entered  on  the  records  of  the 
court,  as  provided  by  Code,  §  2452.  —  In  re 
Franke's  Estate  (Iowa)  00  N.  W.  918;  Franke 
v.  Wiegand,  Id. 

Is]     (Iowa;    189C.) 

The  acceptance  by  a  widow  of  the  provi- 
sions in  the  will  of  her  di  ceased  husband  dees 
not  bar  htr  right  of  dower  unless  it  is  so  ex- 
pressed in  the  will,  or  unless  the  allowance  of 
dower  will  defeat  some  of  its  provisions. — In  re 
Franke's  Estate  (Iowa)  66  X.  W.  918;  Franke 
v.  Wiegand,  Id. 

I  li  I     (Iowa;    IS96.) 

Where  testator  devised  "all  the  remain- 
der" of  his  estate,  both  real  and  personal,  to 
his  wife  for  life,  directing  that,  on  her  death. 
"all  *  *  *  said  property"  be  distributed 
among  his  children,  the  life  estate  so  devised 
to  the  widow  was  not  in  lieu  of  dower.     Franke 


v.    Wiegand   (IS'.ii;  W.   918,   followed.— 

87  N.  W.  83. 
li]    riowai  lsm.) 

The  widow  is  entitled  to  dower  though 

i  devise  under  the  will,  unlet  - 
be  an  expre  m  to  the  contrary,  or  the 

■  nt   with,  and.  if  al- 
■    will. 

—Watson  v.  Watson  (Iowa)  67  X.  \v.  83. 


IV.    REMEDIES. 

§   7.    Assignment. 
(Nel).;    1895.) 

Iu  the  assignment  of  dower  In  land 
aliened  by  the  husband  during  marriage,  the 
value  of  the  land  is  to  be  i  tim  ited  as  it  is  at 
the  time  oi  ag  the   In- 

ert in    value   resulting    from    improvements 

made  thereon  by  the  aliene  lent  to  the 

date  of  alienation.     Butler  v.  Fitzgerald  (Neb.) 
01  X.  W.  640,  43  Neb.  192. 

§   8.    Rights  before  assignment  of  dower. 
I  a  I      (Minn.;    1896.) 

A    consummate    right    of   dower,    though 
unmeasured,   may    be  assigned. — Dobberstein  v. 
Mtirphv    (Minn.  I  00   X.    W.    Ijul. 
HI    Minn.  127. 
]b]     (Minn.;    tsiiii.) 

execution  by  the  widow  of  a  quit- 
claim   deed    .if    the    land    to    which    her    .1 
though    unmeasured,    had    attached,    constituted 
ignment    of    the    dower.— Dobberstein    v. 
Murphy  (Minn.)  66  X    W.  204. 
01    Minn.    127. 

[c]     (Minn.:    1896.) 

The  rights  of  the  assignee  of  an  unmeas- 
ured right  of  dower  are  not  affected  by  the  fact 
that  the  probate  court  subsequently  assigns  the 
dower  to  the  widow — Dobberstein  v.  Murphy 
(Minn.)  66  X  W.  204. 
04  Minn.  127. 

§   9.    Liabilities  of  dowress. 
(Mich.:    ]W!>5.) 

Wheie  a  tract  of  land,  exclusive  of  the 
mortgage  on  it.  is  valued  as  one-third  of  the 
estate  of  a  decedent,  and  assigned  as  dower. 
the  dowress  is  bound  to  pay  one-third  of  the 
interest  on  the  mortgage  debt.  —  Hodges  v. 
1'hinuey  (Mich.)  04  N.  W.  477. 


DRAINAGE. 

See,  also,  "Surface  Water." 
Liability  of  city  for  defective  drains,  see  "Mu- 
nicipal Corporations,"  §§  102-108. 

§   1.    Establishment  of  drain. 

(Iowa;    lNOU.) 

The  fact  that  the  county  supervisors  re- 
jected that  portion  of  a  petition  made  under 
Acts  20th  Gen.  Assem.  c.  ISO,  which  sought  the 
issuance  of  bonds  for  payment  of  the  cost  of  a 
drain,  does  not  show  that  they  also  rejected 
that  portion  which  sought  the  establishment  of 
the  drain,  or  abandoned  the  proceedings  under 
such  portion. — Butts  v.  Monona  County  (Iowa) 
09  X.  W.  284. 

§   2.    Jurisdiction  of  proceedings. 

[a]     (Iowa;    1894.) 

Acts  20th  Gen.  Assem.  c.  ISO,  §  2.  pro- 
vides that  when  the  petition  of  100  voters  of 
the  county,  setting  forth  that  any  district  of 
land  is  subject  to  overflow  or  too  wet  for 
cultivation,  shall  be  filed  with  the  county  au- 
ditor, he  shall  appoint  an  engineer  or  commis- 
sioner to  examine  the  land  and  locate  such 
ditches,  etc..  as  maj  be  necessary  for  its  rec- 
lamation. Code,  S  1208,  provides  that  after 
the  commissioner  tiles  his  report  showing  that 
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the  improvement  is  necessary,  tbe  auditor  shall  I 
give  notice  to  the  landowners  interested  of  the 
time  the  petition  will  be  heard  by  the  board  of 
supervisors.  Code,  I  1209,  provides  that  if  on 
the  hearing  the  supervisors  find  the  improve- 
ment necessary,  they  shall  locate  and  establish 
it.  Held,  that  jurisdiction  to  make  the  im- 
provement is  acquired  when  the  petition  is  filed 
with  the  auditor,  and  cannot  be  impaired  by  j 
the  withdrawal  of  some  of  t li. •  names  from 
the  petition  on  the  hearing  before  the  super- 
visors.—Seibert  v.  Lovell  (Iowa)  61  N.  W.  197. 
92  Iowa,  507. 

[b]     (Mich.;    1895.) 

3  How.  Ann.  St.  §  1740a7,  limits  the  ju- 
risdiction of  "township"  drain  commissioners  to 
drains  lying  entirely  within  the  township,  and 
provides  that  the  county  drain  commissioners 
shall  have  concurrent  jurisdiction  with  the 
township  commissioners.  Id.  §  1740aS,  pro- 
vides that,  "in  case  it  is  proposed  to  run  a  part 
of  a  drain  through  an  incorporated  city,  the 
whole  of  such  drain  shall  be  constructed  *  *  * 
by  the  county  commissioners,  and  wherever  the 
word  'township'  is  used  in  this  act,  it  shall  be 
construed  to  mean  'city,'  as  the  case  may  be." 
Held,  that  the  county  commissioners  have  no  ju- 
risdiction to  construct  a  drain  lying  wholly 
within  a  city  whose  charter  gives  it  jurisdic- 
tion over  its  drainage. — Mason  v.  Detroit,  G.  H. 
&  M.  Ry.  Co.  (Mich.)  62  N.  W.  9S9. 
104  Mich.  631. 

IcJ     (Mich.;    1895.) 

Where  a  petition  was  presented  to  the 
town  drain  commissioner  to  clean  out  a  drain, 
pursuant  to  Acts  18S5,  No.  227,  as  amended,  hut 
before  the  commissioner  made  his  first  order, 
Act  No.  203.  Pub.  Acts  1893,  took  effect,  which 
said  act  was  enacted  without  a  saving  clause, 
but  as  amendatory  of  the  act  of  1885.  and  the  pe- 
tition was  so  framed  as  to  comply  with  both 
acts,  the  drain  commissioner  was  not  ousted  of 
jurisdiction  to  complete  the  proceedings  and  as- 
sess a  tax  therefor. — Dennison  v.  Allen  (Mich.) 
64  N.  W.  38. 

[d]     (Neb.;    1S97.) 

In  a  proceeding  to  establish  a  drainage 
ditch  under  Comp.  St.  c.  89,  art.  1,  providing  that 
on  petition  for  a  ditch  the  county  board  shall  find 
and  enter  upon  its  journal  whether  the  line  de- 
scribed in  the  petition  for  the  proposed  ditch  is 
the  best  route  for  the  improvement,  such  a  find- 
ing is  jurisdictional.— State  v.  Board  of  Com'rs 
of  Colfax  County  (Neb.)  70  N.  W.  500. 

§  3.    Petition. 

[a]  (Iowa;   1894.) 

It  is  not  necessary  that  the  petitioners 
for  a  drainage  improvement,  under  Acts  20th 
Gen.  Assem.  c.  18G,  should  reside  near  or  be 
interested  in  the  proposed  improvement,  it  being 
sufficient  if  they  are  legal  voters  of  the  county. 
— Seibert  v.  Lovell  (Iowa)  01  N.  W.  197. 
92  Iowa,  507. 

[b]  il.nvn:    1896.) 

A  petition  for  a  drain  which  is  signed  by 
more  than  the  100  voters  of  the  county  required  by 
Acts  20th  Gen.  Assem.  c.  1S6,  §  2,  cannot  be  im- 
peached by  testimony  that  the  names  of  certain 
unqualified  persons  were  signed  to  the  petition, 
and  that,  if  they  were  deducted,  there  would  be 
less  than  the  required  number,  if  the  witness  fails 
to  designate  the  names. — Butts  v.  Monona  Coun- 
ty (Iowa)  69  N.  W.  2S4. 

§  4.    Notice  or  citation, 
[a]     (Mich.:    1895.) 

Under  a   statute  providing  that  in  pro- 

C lings  to  establish  a  drain  the  citation  shall 

1"  served  by  the  commissioner,  "or  some  other 
'ut  person,"  no  special  appointment  is 
required;  and  a  return,  showing  that  it  was 
served  by  a  competent  person,  is  conclusive. — 
Wolpcrt  v.  Newcomb  (Mich.)  04  N.  W.  326. 


[b]     (Mich.;    1S95.) 

The  citation  in  proceedings  to  establish 
a  drain  need  not  be  issued  under  the  seal  of  the 
court,  nor  "in  the  name  of  the  people." — Wol- 
pcrt v.  Newcomb  (Mich.)  64  N.  W.  326. 

[cj     (Mich.;   1S95.) 

Under  3  How.  Ann.  St.  §  1740cl,  pro- 
viding that  in  proceedings  to  establish  a  drain 
the  citation  shall  set  forth  that  lands  owned  by 
the  persons  to  whom  it  is  addressed  will  be 
"crossed"  by  such  drains,  the  exact  language  of 
the  statute  need  not  be  used  if  it  appears  from 
the  description  of  the  land  and  the  course  of  the 
proposed  drain  that  the  drain  will  in  fact  cross 
the  land  of  the  person  to  whom  the  citation  is 
addressed. — Wolpert  v.  Newcomb  (Mich.)  64  N. 
W.  326. 

[d]     (Mich.;    1895.) 

One  who  has  been  properly  served  with 
a  citation  in  proceedings  for  establishing  a  drain 
cannot  raise  the  objection  of  a  defective  serv- 
ice on  others,  who,  having  assented,  and  re- 
leased their  right  of  way,  are  themselves  not 
in  a  position  to  complain. — Wolpert  v.  Newcomb 
(Mich.)  64  N.  W.  326. 


5. 


To  nonresidents. 


(Mich.;    1895.) 

In  proceedings  for  the  appointment  of  spe- 
cial commissioners  to  determine  the  necessity  of  a 
drain  and  the  taking  of  private  property  for  the 
same,  where  the  name  and  residence  of  a  nonresi- 
dent owner,  who  refused  to  release,  are  known, 
notice  by  publication  from  which  said  owner's 
name  was  left  out  is  insufficient  to  give  jurisdic- 
tion under  Pub.  Acts  1S93,  §  7,  requiring  the  cita- 
tion to  be  addressed  to  such  owner. — Campau  v. 
Charbeneau  (Mich.)  63  N.  W.  435. 
105  Mich.  422. 

§   6.    Repairs   and   alterations. 

[a]  (Mich.;   1896.) 

In  proceedings  co  review  the  action  of  a 
drain  commissioner  in  deepening  and  widening 
the  B.  drain,  it  appeared  that  plaintiff's  land 
was  assessed  for  ine  P.  drain,  previously  estab- 
lished,  which  has  a  creek  for  an  outlet,  and  is 
crossed  by  the  B.  drain:  and  that  the  latter  is 
18  inches  deeper,  and,  if  deepened  as  proposed, 
will  be  28  inches  deeper,  than  the  former  at  the 
intersection,  and  18  inches  deeper  than  the  E. 
drain,  which  empties  into  the  P.  drain  below 
such  intersection,  and  was  also  established  be- 
fore the  B.  drain.  Held,  that  the  action  of  such 
commissioner  was  proper,  as  against  the  ob- 
jection that  such  deepening  and  widening  will 
have  the  effect  to  destroy  the  P.  and  E.  drains 
from  the  point  of  intersection  by  diverting  the 
flow  of  water. — Berry  v.  Tinsman  (Mich.)  66  N. 
W.  579. 

[b]  (Mich.;    1896.) 

An  application  for  cleaning  a  drain,  which 
is  signed  by  eight  persons,  and  recites  that  five 
of  them  (giving  the  names)  are  owners  of  lands 
that  were  assessed  for  benefits  in  the  construc- 
tion of  the  drain,  and  are  owners  of  land  liable 
to  be  assessed  for  the  cleaning,  and  that  the 
drain  needs  cleaning,  is  sufficient,  under  Pub. 
Acts  1893.  No.  203,  c.  8.  §  1,  providing  that 
any  five  freeholders  of  the  township,  one  or 
more  of  whom  shall  be  owners  of  land  liable 
to  assessment  for  the  cleaning,  may  make  the 
application  setting  forth  the  necessity  for  the 
cleaning. — Angell  v.  Cortright  (Mich.)  09  N. 
W.  486. 

§   7.    Assessments. 

[a]     (Iowa:    1896.) 

A  tax  levied  to  cover  the  expenses  of  building 
a  drainage  ditch  (Acts  20th  Gen.  Assem.  c.  186) 
is  not  invalid  because  a  change  was  made  in  the 
survey  as  originally  fixed  upon  by  the  super- 
visors, and  the  survey  as  accepted  did  not  occupy 
the  line  of  the  original  survey,  if  it  appears  that 
the  two  surveys  corresponded  in  length,  and  were 
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•  hi  sub  I !  I  v.  Monona 

Count?  (Iowa)  69  N.  u  -  284. 

I  P.  I     (Mich. |    1805.) 

\.  I    L885,  No    227,  e.  6,  5 
11.  drainage  taxes,  when  n  I,  are  to  fol- 

n,. I  be  col 
in  the   >t  in     in  i  mill  ;    ii   in-  •  ssan  .  bj    sale  Eoi 
nonpayment,    Bump   v.  Jepson   (Mien.)  64   N. 
\v    509. 

|,|      (Mleli.;     IS!).",. I 

The  acceptance  by  the  board  of  super 

the  report   of  its  i mittee, 

mending  thai  authority  be  granted  the  toy 

inpaid  taxes  reported 
ui  properly  returned,  sufficiently  authorizes  such 
reassessment.— Bump  v.  Jepson  (Mich.)  HI  N. 
W.  509. 

1 .11     (Mich.  |    is:,,;,  i 

Landowners  cannot  defeat  a  tax  for  elean- 
ing  -i  drain  where  the  contract  was  simply  fur 

the  cleaning,  on  the  gr id  that  in  nerfo 

the  work  the  contractors  increased  the  width 
of  the  drain.— Angell  v.  Cortright  (Mich.)  69 
N.  W.  4S6. 

§  8.   Penalty  for  nonpayment. 

(Mich.)    1805.) 

An  excessive  interest  charge  of  1  per 
cent,  per  month  on  a  delinquent  drainage  tax 
cannot  lie  validated  by  a  showing  that  the 
amount  for  which  the  land  was  sold  was  not  in 
excess  of  what  it  would  lawfully  have  been,  had 
a  valid  collection  fee,  which  was  omitted,  been 
added.— Bump  v.  Jepson  (Mich.)  G4  N.  W.  509. 


S  9. 


Mandamus   to  compel  levy. 


(Mich.;    lSi>.->.) 

.;  How.  Ann.  St.  §§  1740f,  1740f3,  1740h, 
provide  that  the  drainage  commissioners  shall 
make  a  special  assessment  roll,  and  tile  it  in  the 
office  of  the  township  clerk,  who  shall,  on  or 
before  October  1st,  make  and  deliver  to  the  su- 
pervisor a  certified  statement  of  the  taxes  to  be 
raised  on  the  respective  descriptions  of  land,  and 
require  the  supervisor  to  lay  tie  matters  certified 
before  the  board  of  supervisors.  Held,  that  the 
township  clerk  and  township  supervisor  cannot 
nluse  to  perform  the  duties  prescribed  by  such 
statute  on  the  grouni  that,  in  their  opinion,  the 
assessments  would  be  invalid,  because  of  irreg- 
ularities in  the  proceedings  to  lay  out  the  drain. 
— Laubaeh  v.  O'Meara  (Mich.)  G4  N.  W.  SG5. 

§   lO.    Appeal. 

(Mich.:    1895.) 

The  probate  court  has  no  power  to  re- 
view and  set  aside  the  verdict  of  a  jury  finding 
that  a  proposed  drain  is  not  uccessary. — Palmer 
v.  Willett  (Mich.)  62  N.  W.  1027. 
105  Mich.  86. 


DRIVING  LOGS. 

See  "Logs  and  Logging,"  §  6. 


DRUGGISTS. 


Keeping  liquor  for  sale,  see  "Intoxicating   Liq- 
uors," §  28. 

(Iowa;   1805.) 

In  an  action  against  a  druggist  for  neg- 
ligently giving  an  injurious  medicine,  it  « 
ror  to  refuse  to  charge  to  the  effect  that  if  the 
medicine  was  not  the  proxi  ise  of  the  ill- 

ness complained  of,  or  if  the  plaintiff  was  ill  at 
the  time,  and  taking  the  drug  did  not   increase 
his  illness,  plaintiff  is  not  entitled  to   ree 
Kabe  v.  Sommerbeck  (Iowa)  b'3  N.  W.  458. 


DRUNKARDS. 

Hon   i, f  ,li  ii  ice   in  action 

'    civil    damage    laws,  see    "Intoxicating 
Liquors," 

Intoxii  ity    to    commit 

crin              i    iminal  I  aw,"  |  6. 
as  contributory  in  Be  "Negligi 

Providing  treatment  for  inebriates,  police  power, 
see  "Constitutional  Law,"  §  44. 

(Minn.;     1800.) 

The    proceedings    authorized    by    Gen. 
Laws  1895,  c.  156,  providing  for  the  treatment 
.of  Inebriates  by  counties,  do  nol  amount 
commitment  of  an  inebriate  to  the 

ship  of  any  one,  within  the  general  jurisdiction 

of    the    probate    court    over    "persona    under 
guardianship,"    conferred    by    the   constitution; 
and   the   act   is  hence  unconstitutional.-    I 
man  v.    Board  of  ('mn'rs  of  Hennepin  County 
(Minn.)  67  N.    W.  207. 
64  Minn.  371. 


DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  §§  40-43. 

DUPLICITY. 

See  "Indictment  and  Information,"  §J  23-25, 

DURESS. 

As  ground  for  rescission  of  contract,  see  "Equi- 
ty," §  30. 

Committing  crime  under,  see  "Criminal  Law," 
§  3. 

In  procuring  note,  see  "Negotiable  Instruments," 
§  4. 

settlement  of  action,  see   "Compromise,"   §§ 

3,  5. 

Payment  under,  see  "Payment,"  §§  14,  15. 

[a]     (Mich.;    1S95.) 

Defendant,  while  sheriff,  took  a  note  for 
collection  against  plaintiff's  husband,  under  an 
agreement  that  he  was  to  have  one-half  for  col- 
lecting it.  He  sued  out  a  writ  of  attachment  in 
the  name  of  the  ps.yee,  and,  under  threats  of  a 
levy,  a  mortgage  was  given  by  the  husband  on 
plaintiff's  steers.  II*  Id.  under  How.  Ann.  St  S 
7050,  providing  that  no  constable  shall  buy  any 
note  for  the  purpose  of  commencing  a  suit  be- 
fore a  justice;  section  590,  providing  that  mi 
sheriff  shall  appear  in  any  court  for  or  on  behalf 
of  any  party  to  a  suit;  and  section  59ti,  authoriz- 
ing sheriffs  to  exercise  all  the  powers  of  co 
bles, — that  the  mortgage  was  obtained  by  fraud 
aud  coercion. — Van  Dusen  v.  King  (Mich.)  04 
N.  W.  9. 

£b)     (Neb.;    1S05.) 

Threats  of  prosecution  and  imprisonment 
of  the  husband,  when  used  to  induce  him  and 
his  wife  to  execute  a  mortgage  on  their  home- 
stead to  secure  the  payment  of  a  judgment 
against  him,  which  they  would  not  otherwise 
done,  constitutes  duress,  rendering  the 
mortgage  void. — Hargreaves  v.  Korcek  (Xeb.) 
62  X.  W.  1086. 

44   Xeb.   660. 

[c]     (Nob.;    1890.) 

Pending   an   appeal   by   defendant   from    a 
judgment  against  him,  a  consent  order  was  en- 
tered that  a  debtor  of  defendant,  whom  plain- 
tiff    had.    garnished,   should    pa; 
court,  and   that  part  of  it,  less  in  amount    than 
the  judgment,  should  be  paid  plaintiff,  am 
remain, lit-    be    paid    defendant.      On     plan 
motion   to   dismiss   the   appeal,   on  the   ground 
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that  the  judgment  was  thereby  satisfied,  de- 
fendant claimed  the  right  to  have  the  judgment 
reviewed,  for  the  reason  that  he  allowed  said 
order  to  be  entered  because  of  duress,  in  that 
he  feared  that,  by  failing  to  consent  thereto, 
he  would  lose  the  entire  debt  due  him,  through 
delay.  It  appeared,  however,  that,  after  the 
garnishee  had  paid  the  money  into  court,  de- 
fendant elected  to  receive  his  share  as  fixed  by 


the  order,  and  receipted  therefor  without  pro- 
test. Held,  that  there  was  a  valid  satisfaction. 
— Boatright  v.  Enewold  (Neb.)  68  N.  W.  472. 


DYING  DECLARATIONS. 


See  "Homicide,"  <j§  32-34. 


E. 


EASEMENTS. 

I.  IN  GENERAL,  §§  1-3. 
II.  CREATION,  §§  4-6. 
III.  ABANDONMENT  AND  EXTINGUISH- 
MENT, §§  7,  8. 


See,    also,     "Dedication"; 

Walls." 


"License";     "Party 


Construction  of  deed,  creation  of  easement  or  fee, 

see  "Deed."  §  18. 
Lateral    support,    see    "Adjoining    Landowners," 

S  1. 
Light  and  air,  see  "Adjoining  Landowners,"  §  3. 


I.    IN   GENERAL. 

Operation   of   statute  of  frauds,   see   "Frauds, 
Statute  of,"  §  16. 

S   1.   What  constitute. 

(Iowa;   1895.) 

The  right  to  discharge  smoke  and  soot  on 
the  premises  of  another  is  an  easement,  within 
Code.  §  2031,  providing  that,  in  suits  in  which 
title  to  an  easement  in  land  is  claimed  through 
adverse  possession,  the  use  of  the  same  shall  not 
lie  admitted  as  evidence  that  the  party  claimed 
the  easement  as  his  right.— Churchill  v.  Burling- 
ton Water  Co.  (Iowa)  62  N.  W.  646. 

§  2.    Extent  of  right. 

(Wis.;    1896.) 

An  owner  of  land  platted  it  into  lots, 
designating  a  strip  in  the  center,  connecting 
with  a  public  street  at  one  end,  and  terminating 
within  his  own  land  at  the  other,  as  a  street  or 
"Place,"  and  a  number  of  the  lots  fronted  on 
ibis  place.  The  city  authorities  refused  to  ac- 
cept his  plat  or  recognize  the  street,  but  he  im- 
proved and  graded  the  same,  and  sold  lots  there- 
in. Held  that,  while  the  owner  of  a  lot  front- 
ing on  such  place  had  the  right  to  use  it  for  ac- 
i  ess  to  his  property  from  the  public  street,  he  had 
no  right  in  that  portion  of  it  beyond  his  lot, 
towards  the  closed  end,  and  no  standing  to  en- 
join its  inclosure.  Winslow  and  Marshall.  .1.1. . 
dissenting. — Mahler  v.  Brumder  (Wis.)  60  N. 
W.  502. 

92  Wis.  477. 

§   3.    Transfer. 

(Wis.;   1896.) 

Under  Rev.  St.  §  2204,  providing  that  no 
covenant  shall  be  implied  in  any  conveyance  of 
real  estate,  only  such  easements  pass  with  ;i  con- 
as  are  appurtenant  to  the  property  con- 
i.  by  being  necessarily  connected  witli  its 
use  and  enjoyment. — Mahler  v.  Brumder  (Wis.) 
66  N.  W.  502. 

92  Wis.  477. 


II.    CREATION. 

§   4.    Express  grant  or  reservation. 

[a]     (Mich.;    1897.) 

A  contract  reciting  that  in  consideration 
that  the  grantees  were  erecting  a  sawmill  near 
defendants'  mill,  and  a  payment  of  cash,  the 
defendants  do  "grant,  bargain,  sell,  etc.,  to  the 
parties  of  the  second  part,  their  heirs  and  as- 
signs, forever,"  the  undivided  one-half  of  a 
railroad  side  track,  "to  the  sole  and  only  prop- 
er use,  benefit,  and  behoof  of  the  said  parties 
of  the  second  part,  their  heirs  and  assigns,  for- 
ever," is  a  conveyance  of  a  right  of  way  ap- 
purtenant to  the  grantees'  mill,  and  not  a  mere 
license. — Kent  Furniture  Manuf'g  Co.  v.  Long 
(Mich.)  69  N.  W.  657. 

lb]      <■*■-!..:    1S9<5.) 

Where  adjoining  proprietors,  pursuant  to 
agreement,  construct  a  dam  across  a  draw  at 
a  place  where  the  latter  crosses  the  division 
line  between  their  lands,  and  also  a  ditch  along 
that  line,  for  the  purpose  of  drainage,  and  both 
ditch  and  dam  are  maintained  for  seven  years, 
though,  by  mistake  as  to  location  of  the  division 
line,  the  ditch  did  not  follow  it,  but  lay  mostly 
on  the  land  of  one  owner,  an  injunction  should 
not  issue,  at  the  instance  of  that  owner,  to  re- 
strain the  maintenance  of  the  dam  and  ditch. — 
Gilmore  v.  Armstrong  (Neb.)  66  N.  W.  998. 
48  Neb.  92. 

§   5.    By  implication. 
(Neb.;    1S96.) 

The  plaintiff  and  defendant,  owners  in  sev- 
eralty of  adjoining  lots,  pursuant  to  a  mutual 
agreement  erected  thereon  buildings  correspond- 
ing in  size,  having  the  stairs,  hallways,  skylight, 
and  heating  apparatus  in  common.  Held  a  grant 
to  each  of  an  easement  in  so  much  of  the  stairs, 
halls,  and  skylight  as  is  situated  upon  the  lot  of 
the  other;  that  the  easement  of  each  in  the 
property  of  the  other  is  owned  in  severalty.— 
Barr  v.  Lamaster  (Neb.)  66  N.  W.  1110. 
48  Neb.  114. 

§   6.    By  prescription. 

[a]  (Mien.;    1895.) 

One  whose  lands  abut  on  a  strip  acquired 
by  a  railroad  company  as  its  right  of  way  has  no 
rights  over  such  strip,  though  it  was  used  for  pas- 
sage to  the  lands  for  over  30  years,  where  the  rail- 
way company  actually  and  continuously  occupied 
it.  and  maintained  notices  that  the  property  was 
private.— Andries  v.  Detroit,  G.  H.  &  M.  Ry. 
Co.  (Mich.)  <■:',  N.  W.  520. 
105  Mich.  557 

[b]  (Wis.;    1S95.) 

The  fact  that  one  who  owns  and  controls 
a  dam  and  canal  for  the  purpose  of  navigation 
diverts  an  inconsiderable  amount  of  water  from 
the  stream  to  create  a  water  power  is  not  per 
se  notice  of  an  adverse  claim  of  right  to  so  use 
said   water.— Green   Bay  &    M.    Canal    Co.    v. 
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Kaukauna   Water-Power  Co    I  w  ■  .)  W  N.  V7. 
1121. 

00  Wis.  B70. 


III. 


ABANDONMENT    AND    EXTIN- 
GUISHMENT. 


g    7.     All. union  .-in-lit. 
[nj     (Mloh.i    1804.) 

i  \  Idi  m  e  that  a  railroad  was  taken  op, 

the  mils  and   ties    re ved,    the   fences   taken 

away,  and  the  bridge  across  an  intersectja 
it  torn  down,  and  all  with  a  view  of  abandon- 
ment, is  sufficient  to  show  an  aban 

.i  in i  m t  of  ill"  right  of  way. — Jones  v.  Van 

Boch (Mich.)  61   .\.  W.  342. 

103  Mich.  98. 

[1>]      (Dllch.;     IWPT.I 

A  right  of  way  covered  by  a  side  track, 
which  lias  been  the  subject  of  a  grant,  is  not 
abandoned  by  the  subsequent  removal,  and  re- 
construction on  another  line,  of  a  portion  of 
the  side  track,  by  the  consent  of  the  assignee 
of  tin-  original  grantee,  under  an  agreement 
that  its  rights  should  not  be  therebj  affected. — 
Kent  Furniture  Manuf'g  Co.  v.  Long  (Mich.) 
09  N.  W.  657. 

§   8.    Extinguishment. 

[a]  (Mich.)    1805.) 

Where  an  abutting  owner  conveys  all 
his  interest  in  a  street,  with  consent  to  the  gran- 
tee to  -  lose  the  street,  the  latter  may  close  it.  as 
against  one  thereafter  receiving  a  deed  from  the 
grantor  of  his  abutting  lots. — Comstock  v.  Sharp 
i.Mich. I   (it   X.   \Y.   22. 

[b]  (Wis.;    1895.) 

Where  one  owning  an  easement  in  a  wall 
which  forms  a  side  of  his  building,  after  the  de- 
struction of  the  wall  and  building,  erects  a  new 
building  on  a  different  foundation,  he  thereby 
abandons  and  extinguishes  the  easement. — Dun- 
can v.  Rodecker  (Wis.)  02  N.  W.  533. 
90  Wis.  1. 


EDUCATION. 

See  "School  and  School  Districts." 

EJECTION. 

Of  passenger,  see  "Carriers,"  §§  63-70. 


EJECTMENT. 

I.  WHEX  LIES.  §  1. 
II.  TITLE  TO  SUPPORT,  §  2. 

III.  DEFEXSES,  §  3. 

IV.  PLEADIXG,   EVIDENCE,   AND   PRAC- 

TICE, §§  4-11. 
V.  TAXES  AND  IMPROVEMENTS,  §§  12- 
14. 

See,  also,   "Adverse  Possession." 

Application  of  statute  oi  limitations,  see  "Limita- 
tion of  Actions,"   §  2. 

Between  co-tenants,  set  "Tenancy  in  Common," 
§  9. 

Jurisdiction  of  justice  in  actions  concerning  land, 
see  "Justices  of  the  Peace,"  §  7. 

Statutory  new  trial  as  of  right  in  actions  involv- 
ing title  to  land,  see  "New  Trial,"  §  37.   . 

Venue  of  actions  concerning  land,  see  "Venue  in 
Civil  Cases,"  §  4. 


I.    WHEN   LIES. 

§    1.    Against  person  claiming  title. 
(Mien.;    1896.) 

in  ejectment,  the  di  instead  ol 

claiming,  employed  conn  -  i  to  defend  the  action, 
i   time  before  trial,  stated  that  they 
claimed  an  interest  in  the  lands  in  eontrovi 
under  a   will   which   had    been  probati 
months  before  sun  was  brought.     Held,  tha 
facte  were  o  justify  n  finding  that  de- 

fendants claimed  utl"  to  the  lands  at  the  time 
suit  was  brought,  within  How.  Ann.  St.  |  7791, 
authorizing  in  such  case. — Whiteley  v. 

Whitelej   (Mich.)  68  N.  W.  241. 


II.    TITLE   TO    SUPPORT. 


§  2.    Title  in  general. 

[a]  (Neb.)    is;»i;.i 

Plaintiff   in   ejectment   is   not   required    to 

prove  title  as  against  the  whole  world,  it 
sufficient  if  he   prove  it  as  against   defendant. 
i  v.  Dundas  (1894)  58  x.  W.  111.  39  Neb. 
503,  followed.— Lantry  v.  Wolff,  08  X.  \V.    i:  I. 

[b]  (Neb.;    18!><;.> 

Plaintiff  In  ejectment  may  show  title  by 
adverse  possession.— Lantry  v.  Wolff  (Neb.)  68 
X.  W.   194. 

[cj     (Wll.l    1885.) 

Actual    possession    is    sufficient    evidence 
of    title    to    support    ejectment    until    defendant 
a  better  title. — Elofrson  v.  Lindsay  (Wis.) 
63  N.  W.  89 

90  Wis.  203. 


III.    DEFENSES. 

§  3.    What  defenses  may  be  interposed. 

[a]  (Neb.;    1895.) 

Defendant  in  ejectment  may  interpose  an 
equitable  defense. — Wanser  v.  Lucas  (Xeb.i  <jli 
N.  W.   L108. 

44  Neb.  759. 

[b]  (Wis.;    1895.) 

In  ejectment  against  a  tenant,  defendant 
cannot  set  up  by  way  of  counterclaim  or  cross 
complaint  that  the  deed  under  which  plaintiff 
claims  is  a  cloud  on  the  landlord's  title. — Moore 
v.  Smead,  02  N.  W.  420,  S9  Wis.  558. 


IV.    PLEADING,   EVIDENCE,  AND 
PRACTICE. 

§  4.  Declaration  or  complaint  —  Allega- 
tion of  wrongful  entry  and  de- 
tainer. 

[a]     (Neb.:    1S96.) 

An  allegation  in  a  complaint  in  eject- 
ment that  defendant  "has  unlawfully  kept  and 
still  keeps  the  plaintiff  out  of  possession"  of  the 
premises  in  suit,  is  not  sufficient  as  an  allega- 
tion that  plaintiff  is  entitled  to  possession  of 
the  premises.— George  v.  McCullough  (Neb.) 
07  X.  W.  75S. 

4S  Xeb.  680. 

[bj     (S.  D.;    1S9G.) 

A  complaint  alleging  that  plaintiff  was 
the  owner  and  seised  in  fee  of  certain  premises; 
that,  while  such  owner  and  seised  and  pos- 
of  the  premises,  defendant  unlawfully  entered 
upon  the  second  story  thereof,  and  ousted  and 
ejected  plaintiff  therefrom,  and  has  ever  since 
withheld  possession  from  plaintiff,  to  his  dam- 
age: concluding  with  demand  for  judgment  for 
possession  and  damages, — is  sufficient  as  a  com- 
plaint for  the  recovery  of  possession  of  rial 
property.— Brady  v.  Kreuger  (S.  D.)  OG  N.  W. 
1083. 
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§   5.    Answer. 

[a]     (Neb.:   1S!>7.) 

An  answer  in  ejectment  alleged  that  K., 
through  whom  both  parties  claimed  title,  died  in 
Germany,  leaving  a  will  which  was  probated 
both  in  Germany  and  Nebraska.  A  copy  of  the 
minutes  of  the  court  in  Germany  was  set  out, 
showing  that  K.  appeared  on  July  9,  lSTU.  and 
"asked  leave  to  deposit  his  last  will  in  writing"; 
that,  nothing  appearing  against  it.  "the  applicant 
declared."  etc.,  the  instrument  following  being 
signed  by  K.  and  two  others,  and  the  clerk  of 
the  court;  that  on  July  5,  1879,  K.'s  widow 
appeared  and  asked  for  the  publication  of  the 
will;  and  that  the  will  "was  taken  from  the 
document  safe  and  read"  to  her.  Held  sufficient, 
on  general  demurrer,  to  show  the  existence  and 
probate  of  a  written  will. — Koopmau  v.  Carroll 
(Neb.)  TO  N.  W.  395. 

lb]     (S.  D.:    I89G.) 

In  ejectment  by  a  corporation,  an  answer 
alleging  that  plaintiff's  title  rests  upon  a  con- 
tract and  deed  which  were  obtained  from  de- 
fendants by  fraud;  that  plaintiff  is  not  a  legal 
corporation,  is  insolvent,  and  has  failed  to  car- 
ry out  its  part  of  the  contract;  that  there  has 
been  an  utter  failure  of  consideration  for  such 
contract;  and  that  defendants  have  peaceably 
regained  possession  of  the  property  which  was 
abandoned  by  plaintiff,— should  not  be  set  aside 
as  frivolous. — Catholicon  Hot  Springs  Co.  v. 
Ferguson  (S.  D.)  67  N.  W.  615. 

§  6.    Evidence. 

(Minn.:    1897.) 

In  an  action  by  one  claiming  under  a  mort- 
gage which  has  been  foreclosed,  to  recover  the 
land,  neither  party  connected  himself  with  the 
government  title,  but  the  plaintiff  proved  that 
the  mortgagor  was  in  possession  when  he  made 
the  mortgage,  and  it  appeared  that  he  subse- 
quently conveyed  and  delivered  possession  to  de- 
fendant, who  applied  to  the  land  office  to  enter 
the  land  as  a  homestead,  and  his  application 
was  pending  at  the  time  of  the  trial.  Held,  that 
there  was  no  presumption  that  the  title  was  in 
the  United  States. — Preiner  v.  Meyer  (Minn.)  69 
N.  W.  88V. 
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[a]      (Mich.;    1895.) 

Proceedings  under  How.  Ann.  St.  §  5990 
et  seq.,  for  the  determination  of  the  heirs  of  a 
person  deceased  before  the  passage  of  the  act, 
may  be  given  in  evidence  to  prove  title  in 
action  of  ejectment. — Miller  v.  Davis  (Mich.) 
N.  W.  338. 

[1>]     (Mich.;    1896.) 

In  an  action  to  recover  an  undivided  in- 
terest in  land  to  which  defendants  claimed  title 
by  adverse  possession,  it  appeared  that  after  R., 
a  predecessor  of  defendants,  obtained  title  to  a 
portion  of  claim  No.  42.  through  one  of  the  heirs 
of  plaintiffs  ancestor,  the  original  owner,  he  ex- 
ercised acts  of  ownership  over  the  entire  tract, 
and  subsequently  procured  a  tax  deed  in  which 
the  land  was  described  as  a  part  of  claim  No. 
45,  but  which  was  in  fact  in  claim  No.  42;  that 
on  R.'s  death  this  land  was  inventoried  as  part 
of  his  estate,  surveyed  into  lots,  and  a  lot  as- 
signed to  each  child:  and  that  one  of  thes.  lots 
embraced  the  land  in  controversy.  Held,  that 
the  tax  deed,  the  assessment  rolls,  and  the  pro- 
ceedings of  the  probate  court  were  admissible.— 
Chabert  v.  Russell  (Mich.)  67  X.  W.  902. 

§   8.    Instructions. 
(Wis.:    1895.) 

Failure  of  the  court  to  give  a  requested 
instruction  on  the  issue  of  adverse  possession, 
stating  on  whom  is  the  burden  of  proof,  what  is 
the  presumption  in  the  absence  of  proof,  and  the 
character  and  amount  of  evidence  necessary  to 
overcome  the  presumption,  is  error. — Fuller  v. 
Worth,  64  N.  W.  995,  91  Wis.  400. 


§   9.    Question  for  jury. 
(Wis.;    1895.) 

Where  there  was  a  conflict  in  the  evi- 
dence as  to  whether  the  premises  were  occupied 
at  the  time  the  defendant  entered  under  a  tax 
title,  and  as  to  whether  he  entered  with  the  con- 
scut  of  the  plaintiff,  these  questions  should  have 
been  submitted  to  the  jury. — Elofrson  v.  Lind- 
say (Wis.)  63  X.  W.  89. 
90  Wis.  203. 

§   10.    Judgment. 
(Wis.;    1895.) 

Where  the  defense  in  ejectment  is  that 
defendant  went  on  plaintiff's  land  only  to  build 
a  wall  thereon,  to  prevent  plaintiff's  building 
from  falling,  and  defendant  does  not  claim  any 
title  to  the  land,  it  is  error  to  direct  a  general 
verdict  for  defendant,  and  to  enter  a  judgment 
in  his  favor  on  the  merits,  as  this  concludes  the 
question  of  title  against  plaintiff. — Zander  v. 
Valentine  Blatz  Brewing  Co.  (Wis.)  61  N.  W. 
763,  S9  Wis.  164. 

§   11.   Recovery  by   one  co-tenant. 

(Neb.;    1895.) 

In  ejectment  by  a  tenant  in  common 
against  a  person  in  possession  without  right, 
plaintiff  can  recover  only  to  the  extent  of  his 
title.  Crook  v.  Vandevoort  (1S82)  14  N.  W. 
470,  13  Xeb.  505,  overruled. — Johnson  v.  Hardy, 
61  N.  W.  624,  43  Neb.  36S. 


V.   TAXES  AND  IMPROVEMENTS. 

§12.    Taxes  barred  by  limitations. 

(Neb.;    1895.) 

The  statute  of  limitations,  relating  to  the 
foreclosure  of  tax  liens,  is  no  bar  to  the  recovery 
of  taxes  paid  by  defendant  in  ejectment  against 
whom  judgment  is  rendered.— Lothrop  v.  Michel- 
son  (Xeb.)  63  X.  AV.  28. 
44  Neb.  633. 

§    13.    Improvements; 

[a]  (Neb.;   1895.) 

The  measure  of  recovery  by  defendant  in 
ejectment  for  improvements  is  the  value  of  such 
improvements,  and  not  the  cost  of  making  them. 
—Lothrop  v.  Michelson  (Xeb.)  63  X.  W.  28. 
44  Xeb.  633 

[b]  (S.  D.;    189(i.) 

One  who  takes  possession  of  land  under 
a  contract  of  purchase,  and  a  bond  for  a  deed 
executed  by  the  vendor,  does  not  hold  under  col- 
or of  title,  nor  adversely  to  the  claim  of  the  ven- 
dor, in  good  faith,  within  Comp.  Laws,  §  5455, 
providing  that  in  an  action  for  recovery  of  land 
on  which  permanent  improvements  have  been 
made  by  defendant,  "holding  under  color  of  title 
adversely  to  the  claim  of  plaintiff,  in  good  faith, 
the  value  of  such  improvements  must  be  allow- 
ed as  a  counterclaim." — Seymour  v.  Cleveland 
(S.  D.)  68  N.  W.  171. 

[c]  (Wis.;    1894.) 

In  ejectment  the  grantee  of  a  life  tenant 
by  quitclaim  deed  cannot  counterclaim  for  the 
value  of  improvements  made  and  taxes  paid 
by  him  while  holding  under  such  deed,  as 
against  the  owner  of  the  fee,  where  the  statute 
only  allows  such  claims  when  such  expenditures 
are  made  while  "holding  adversely"  by  color  of 
title  asserted  in  good  faith,  anil  founded  on 
descent,  or  any  written  instrument.  Rev.  St. 
§  3096.— Falck  v.  Marsh,  61  X.  W.  2S7.  SS  Wis. 
6S0. 

[d]  (Wis.:    1895.) 

Possession  under  a  deed  which  is  after- 
wards set  aside  on  the  ground  that  there  was  no 
delivery  thereof  may  constitute  a  possession 
while  "holding  adversely  by  color  of  title  assert- 
ed in  good  faith,  founded  on  a  written  instru- 
ment," within  Rev.  St.  §§  3096,  3098,  allowing 
recovery  for  improvement  to  a  person  so  in  pos- 
session, where  a  recovery  of  the  land  is  had  of 
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N.  W.  886. 
^  is.  516. 

§    14.   Appraisement  of  value. 

luj     (Neb. |    1885.) 

Tin-  appraisement,  under  Comp,  Si.  c.  63, 
of    i 1 1 1 1 . i . > \  ements    bj     del  ejeetmenl 

.i  vi.-w  ..r  tii.'  premises,  the 
appraisers  not  h  bority  to  l. 

timouy    of    witnesses.  —  Lothrop    v.    Mi< 
M.  VV.  28. 
-it  Neb.  633. 

[b]     (Neb.)    1805.) 

i  (bjeci  ion  to  1 1 1 ■  -  report  of  ap] 

the  vaJ  m  -.  made  under  I 

,  upying  claim  tnt's  act  (<  i p.  St  c.  63), 

be  filed  on  or  before  the  second  day  of  die  term 
next  after  the  filing  of  thi  when 

porl  is  filed  in  vacation.— Liothrop  v.  Mich- 
elson  (Neb.)  63  N.  \V.  2.s. 

4-1  Neb.  G33. 


ELECTION. 

Between  counts  in  indictment,  see  "Indictment 
and  Information,"  §  28;  "Intoxicating  Liq- 
uors." §  34. 

counts   in   pleading,   see  "Pleading,     §§  54, 

55. 

homestead     and     distributive     share,     see 

"Homestead,"   S  13. 

By   \vM,i\\    la  take  devise  in  lieu  of  dower,  see 

"Dower,"  S  0. 
To  declare  mortgage  debt  due.  see  "Mortg 

8  54. 
To  rescind  contract,  see  "Equity,"  §  29. 

sale,  see  "Sale,"  §  48. 


ELECTION  OF  REMEDIES. 

By  buyer,  see  "Sale,"  §  72. 
By  seller,  see  "Sale,"  55  <!9,  70. 
Waiver  of  right  to  appeal  by  pursuing  other  reme- 
dies, see  "Appeal,"  §  !•"•. 

§    1.    What  constitutes, 
[a]     (Iowa:    I80G.) 

One  selling  goods  conditionally,  by  bring- 
ing an  action  for  the  price,  makes  an  election 
of  remedies,  of  which  other  creditors  of  the 
purchaser  may  avail  themselves. — Richards  v. 
Schreiber,  Conchar  &  Westphal  Co.  (Iowa)  67 
N.  W.  569. 

lb]     (Iowa;    1807.) 

The  bringing  of  an  action  for  fraud  in  an 
exchange  of  laud  is  not  an  election  to  affirm  the 
contract,  which  will  prevent  plaintiff,  on  subse- 
quently discovering  that  there  was  no  fraud; 
but  a  mistake  as  to  the  tract  which  he  was  to 
receive,  from  amending  the  complaint  so  as  to 
seek  a  rescission  for  such  mistake.— Clapp  v. 
Greenlee  (Iowa)  G9  N.  W.  1049. 

[c]     (Mien.;    1804.) 

Owners  of  land  on  which  plaintiff  cut 
logs,  of  which  he  sold  part,  are  not,  by  filing 
a  bill  to  restrain  further  cutting,  for  an  ac- 
counting as  to  the  logs  already  sold,  and  for 
the  sale  under  order  of  court  of  the  unsold 
logs,  estopped  to  set  up  title  to  the  latter  logs  in 
a  replevin  suit  against  them  by  plaintiff. — Ho- 
gan  v.  Hogan  (Mich.)  01  N.  AV.  73. 
102  Mich.  041. 

Id]     (Mich.;    1805.) 

In  an  action  to  recover  for  work  and  la- 
bor on  a  building  under  an  alleged  contract  with 
the  owni  r,  the  fact  that,  under  a  mistake  as  to 
his  remedy,  plaintiff  filed  a  notice  of  lien  as  a 
subcontractor,  is  not  a  bar. — McLaughlin  v.  Aus- 
tin (Mich.)  02  N.  W.  719. 
104  Mich.  489. 

[e]     (Minn.:    1805.) 

Where  a  husband  and  wife  made  a  mort- 
gage in  which  the  wife  alone  covenanted  to  pay 


the  di  bl  1  the  busbaud  alone  executed  th 

the  moi  i  - 

did  nol    wa  i  ber. 

ub  Sew er  I 'ipe  '  o.   r.   1 1  inlej    I  -; 

V  w 

111    .Minn.  350. 

If  I       |\\Ik.,      IS!..-,., 

I'lai.  quantity  of  standing  tun 

ber  under  lining  title  until  the 

:    :  irici  Bl 

manufactured   th  nto  lumber,   and.   be 

insolvent,  assigned  for  the  benefil  o 
creditors.      I  bt   replevin,   rei 

ing  lumber  aearlj  equal  in  value  to  the  balance 
-  claim,  having  traced  ber  property  to 
the  mass  in  possessi  id  of  the  insolvent.  At  the 
time  of  his  assignment,  there  still  remained  a 
sufficient  portion  of  this  traced  property, 
seized  under  her  writ,  of  replevin,  to  met 

This  the  assignee  sold,  and 
plaintiff  brings  an  ad  I  him  to  i 

er  the  assignor's  indebtedness  to  her.  Ihhl. 
that  the  partial  reliel  p  plaintiff  in  the 

replevin  action  did  not  prejudice  her  right  to  re- 
sort to  an  action  against  the  assignee  for  the 
balance.— Bent  v.  Barnes  (Wis.)  64  N.  W.  428. 
90  Wis.  031. 

§  Z.    Right   of   election   and   necessity   to 
elect. 

[a]  (Iowa;    1805.) 

It  is  1  to  a  suit  on  notes,  brought 

upon  a  default  in  the  payment  of  interest,  that  a 
chattel  mortgage  was  given  to  secure  such  inter- 
est, and  that  this  has  not  been  foreclosed,  there 
being  no  waiver  of  the  right  to  sue  on  sui 
fault— Winch  v.  Bolton  (Iowa)  63  N.  W.  330. 

[b]  (Mich.:    1805.) 

One  induced  by  fraud  to  sell  her  interest 
in  an  estate  for  less  than  its  actual  value  can- 
not, in  the  same  action,  affirm  the  contract, 
and,  waiving  the  tort,  recover  in  assu 
on  an  implied  promise,  the  difference  between 
the  amount  received  and  its  actual  value. — 
Bedier  v.  Fuller  (Mich.)  64  N.  W.  331. 

§   3.   Inconsistent  remedies. 

[a]  (Iowa;    1806.) 

In  replevin  of  window  sash  it  appeared  that 
plaintiffs  manufactured  them  for  a  certain  build- 
ing, and  delivered  them  to  defendant,  who  fur- 
nished the  glass  for  them  and  did  the  glazing 
under  a  contract  with  plaintiffs;  and  that  de- 
fendant refused  to  deliver  the  sash  until  he  was 
paid  for  his  work.  Held,  that  the  fact  that 
pending  suit  defendant  sought  and  failed  I 
tablish  a  mechanic's  lien  on  such  building  did 
not  bar  his  right  to  judgment. — McMeekin  v. 
Worcester  (Iowa)  6S  N.  W.  0S0. 

[b]  (Mich.:    1805.) 

Assumpsit  for  the  surplus  which   should 
have   arisen   on   the   proper   sale   of   moii  . 
chattels  is  a  bar  to  an  action  for  the  conversion 
of  the  chattels,  though  the  action  in  assumpsit 
was   dismissed   for  failure  to  file   security  for 
costs.— Thomas  v.  Watt  (Mich.)  62  N.  W.  345. 
104   Mich.  201. 
£c]     (Mich.;    ISOG.) 

After  bringing  assumpsit  for  the  pur- 
chase price  of  chattels,  plaintiff  cannot  bring 
replevin  for  the  same  articles,  though  the  ac- 
tion in  assumpsit  has  b.en  voluntarily  discon- 
tinued.—Cooper  v.  Smith  (Mich.)  07  N.  W.  516. 

Id)     (Mich.;   1807.) 

Where  a  creditor  has  taken  a  chattel 
mortgage  for  goods  sold  by  him,  and  has 
brought  suit  in  chancery  for  a  receiver,  and 
has  recovered  a  judgment  at  law,  he  cannot 
then  sue  for  a  conversion  of  the  goods,  on 
the  ground  that  title  had  not  passed.— McDonald 
v.  Preston  Nat.  Bank  (Mich.)  70  N.  W.  143. 

[e]     (Wis.:    1895.) 

A  judgment  in  replevin  by  a  vendoi 
forcing   against    the    property    sold   the    special 
interest    reserved    therein    by    him,    as   security 
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tor  notes,  to  the  full  amount  of  the  unpaid 
price,  is  not,  till  satisfied,  a  bar  to  an  action 
.Hi  one  of  the  notes. — Hylaud  v.  Bohn  Manul'g 
Co.,  05  N.  W.  309,  91  Wis.  5.4. 

§   4.    Effect  of  election. 
(Neb.:    1S95.) 

Under  Code  Civ.  Proc.  §§  S47-S51,  which, 
when  construed  together,  show  that  it  was  the  in- 
tention of  the  legislature  not  to  allowtwo  actions 
for  one  debt  to  be  pending  or  prosecuted  con- 
currently, one  whose  debt  is  secured  by  mort- 
gage may  either  prosecute  an  action  at  law  to 
recover  the  debt,  or  enforce  its  payment  by  fore- 
closure, but  must  exhaust  the  remedy  chosen. — 
Meehan  v.  First  Nat.  Bank  (Neb.)  62  N.  W.  490. 
44  Neb.  213. 


ELECTIONS  AND  VOTERS. 

I.  IN  GENERAL.  §§  1-3. 
II.  QUALIFICATIONS  OF  VOTERS,  §  4. 

III.  NOMINATIONS.  §§  5-9. 

IV.  BALLOTS  AND  VOTING,  §§  10-14. 

V.  ELECTION    PRECINCTS   AND    VOT- 
ING PLACES.  §  15. 
VI.  COUNT,    RETURN,    AND    CANVASS 

OF  VOTES.  §S  10-24. 
VII.  CONTEST,  §§  25-32. 
VIII.  OFFICERS,  §  33. 

Submitting  questions  to  voters,  see  "Counties." 

§§  3-6;    "Municipal  Corporations."  §§  190-194. 
To  adopt  local  option,  see  "Intoxicating  Liquors," 

S'§  3-7. 
To  determine  amount  of  license,  see  "Intoxicating 

Liquors,"   §  12. 
To   fix   or   change  location  of  county   seat,   see 

"Counties,"  §§  13-16. 

I.   IN  GENERAL. 

§   1.   Validity — Corruption   of   voters. 

(Mich.:  1S05.) 

An  election  determining  that  a  county 
building  shall  be  built  is  not  invalid  on  the 
ground  qf  corruption  because  workmen  were 
urged  to  vote  for  it  on  the  ground  that  it  would 
furnish  them  employment. — Board  of  Sup'rs  of 
Wayne  County  v.  Judges  of  Wayne  Circuit 
Court  (Mich.)  64  N.  W.  42. 

§  2.    Constitutionality    of   laws   regulat- 
ing. 
(Mich.:   1895.) 

Act  March  14.  1895.  prohibiting  the  print- 
ing on  the  official  ballot  of  the  name  of  a  candi- 
date receiving  the  nomination  of  two  or  more 
parties  in  more  than  one  column,  is  a  valid  ex- 
ercise of  the  constitutional  power  (Const,  art.  7, 
§  6)  "to  pass  laws  to  preserve  the  purity  of  elec- 
tions and  guard  against  abuses  of  the  elective 
franchise." — Todd  v.  Board  of  Election  Com'rs 
of  Kalamazoo.  Calhoun.  Branch,  Eaton,  and 
Hillsdale  Counties.  02  N.  W.  504.  104  Mich.  474; 
Id.,  64  N.  W.  496.  104  Mich.  474. 

§  3.    Notice  of  election. 

[a]  (Mich.:   1804.) 

The  mere  fact  that  the  posted  notice  of 
a  village  election  was  in  conformity  to  the  law 
of  1891,  instead  of  the  law  of  1S93,  does  not 
render  the  election  void.  —  People  v.  Avery 
(Mich.)  61  N.  W.  4. 
102  Mich.  572. 

[b]  (Neb.:    ]8!>.-,.t 

An  election  for  an  office  which  had  become 
vacant  for  failure  of  the  person  elected  to  file 
his  official  bond  was  not  vitiated  by  the  fact 
thai  the  filling  of  that  office  was  n,,t  included  in 
the  notice  of  election,  where  the  electors  gener- 
ally  were  apprised   of   the   fact   that   the   office 


was  to  be  filled,  and  voted  for  a  candidate. — 
State  v.  Lansing,  64  N.  W.  1104,  46  Neb.  514. 


II.    QUALIFICATIONS   OF  VOTERS. 

Evidence  as  to  qualification,  see  post,  §§  30,  31. 

§   4.    Residence— Students. 
(Neb.:    1806.) 

Students  at  a  university,  who  are  not 
dependent  on  their  parents,  and  have  no  inten- 
tion of  returning  home  on  the  completion  of 
their  studies,  who  go  away  in  vacation,  and  find 
employment  and  return  to  the  university  when 
the  term  opens,  regarding  the  seat  of  the  uni- 
versity as  their  home,  and  have  no  defined  pur- 
pose as  to  their  movements  after  completing 
their  studies,  can  vote  at  the  seat  of  the  uni- 
versity.—Berry  v.  Wilcox  (Neb.)  62  N.  W.  249. 
44  Neb.  82. 


III.   NOMINATIONS. 

§   5.    Tie  vote  at  caucus. 

(Mich.;   1894.) 

In  case  of  a  tie  vote  at  a  caucus  neither 
the  election  officers  nor  candidates  can  deter- 
mine the  result  by  lot,  in  the  absence  of  a  stat- 
ute authorizing  the  same. — Beck  v.  Board  of 
Election  Com'rs  (Mich.)  61  N.  W.  346. 
103  Mich.  192. 

§   6.    Meetings   or  conventions  for  nomi- 
nating candidates. 

[a]  tMieh.:    1894.) 

In  a  convention  for  the  nomination  of 
candidates  for  public  offices,  the  question 
whether  certain  delegates  are  entitled  to  vote 
is  properly  submitted  to  a  committee  on  cre- 
dentials.— Beck  v.  Board  of  Election  Com'rs 
(Mich.)  61  N.  W.  346. 
103  Mich.  192. 

[b]  (Midi.:    1S94.) 

A  petition  attacking  the  validity  of  the 
nomination  of  a  candidate  for  a  public  office, 
in  that  V.  was  improperly  allowed  to  vote  as 
a  delegate  to  the  convention,  which  merely  al- 
leges that  the  "proxy  held  by  V.  was  irregular 
and  void."  is  insufficient  on  which  to  base  a 
finding  that  V.  was  improperly  allowed  a  seat 
in  the  convention. — Beck  v.  Board  of  Election 
Com'rs  (Mich.)  61  N.  W.  346. 
103  Mich.  192. 

[c]  (Mieh.:    1S9G.) 

The  regularly  called  Democratic  party  con- 
vention having  joined  with  the  conventions  of 
the  People's  party  and  the  Union  Silver  party, 
and  nominated  a  joint  t'eket.  a  mass  meeting 
composed  wholly  of  Demo  rats  was  held,  at 
which  presidential  electors  and  candidates  for 
state  offices  were  placed  in  nomination  as  a 
Democratic  ticket.  The  mass  meeting  was  not 
called  or  held  under  the  auspices  of  any  previous 
state  organization.  Held,  that  the  ticket  so  nom- 
inated was  not  entitled  to  the  place  on  the  ballot 
belonging  to  the  regular  Democratic  ticket,  under 
the  provisions  of  Laws  1895.  Act  No.  271.  §§ 
li>-14. — Baker  v.  Board  of  Election  Com'rs  of 
Wayne  County  (Mich.)  68  N.  W.  752;  Russell 
v.  .  ame,  Id.:  Shelby  v.  Same,  Id. 
[«1J     (Mich.:    189C.) 

The  regularly  called  Democratic  state  con- 
vention met  at  the  same  time  and  place  with 
the  People's  party  and  Union  Silver  party. 
The  three  conventions  arranged  to  sit  as  one 
and  nominated  a  fusion  ticket,  which  it  was 
agreed  would  be  called  the  "Democratic  Peo- 
ple's Union  Silver  Ticket."  and  they  also  adopt- 
ed a  new  and  distinctive  vignette.  In  this 
joint  convention,  the  People's  party  and  the 
Union  Silver  party  were  together  accorded  the 
same  number  of  votes  as  the  i 
party.  Held,  that  the  ticket  so  nominated  was 
not    the   Democratic    ticket,    and   not,    as   such. 
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entitled  to  the  pli ,;"  "~  l" 

the  ticket  oi    the  D(  moi  ratic   u  - 

.,1     I   '        io  I    I  N  •l>'"-    ' 

(Mich.)  08   \.   W,  752;    Russell  v.  San..-,  Id.; 
Shelbj    v.  Same,  Id. 

|t- 1     (Neb. |    1806.) 

\\  here  a  call   (or  a  party  eoi  i   n1 

i   by   a    person  having   no  autb 

,,    the   date   thereol    bein 
,i    the    notice   omitted    to    name   the 
buildir  ■    in   which    the  convention   was   to   be 
p]  ,  .    ol   meeting  wa 
,,,   the  voters  of  said    pari 
,i  public,  notwithstanding  dili   enl  inquiry 
in   re|  ,i,t    thereto,   and   the    nomination 
in  B  private    room    by  nol    over  ■ 

sons    a »f  whom  bad   b         cho  en  or  aele- 

ittend  by  any  political  party,  i1   was 

rival  convention  of  a  convention  n 
ly  called  and  held  by  the  party  according  to 
parly  usages— State  v.  Piper  (Neb.)  69  N.   W. 
384. 


§   7.    By  petition. 

(Iowai    1897.)  _„     -    . 

Under  Acts  24th  Gen.  Assem.  c.  83,  5  4, 
authorizing  any  convention  representing  apo- 
litical  party  which   at  the  last  election    polled 
2  per  cent,   of  all  the   votes  to  make  one  nomi- 
nation for  each  office,  by  filing  a  certificate  of 
nomination;   and  section  5,  providing  that  nom- 
ons  for  any  office  may  be  m  de  bj   nomina- 
tion papers  signed  by  a  certain  number  ol 
ers;  and  section  6,  providing  that  nomination  pa 
pers  shall  specify  the  party  or  political   princi- 
ple vvhich   the  candidate  represents;    ami   section 
14,  providing  that  the  names  of  all  candidates 
shall    be    printed    on    one    ballot,    all    nomina- 
0f  any  political  party  or  group  of  petition- 
ers   being    placed    under   the    party    appellation 
or  title  of  such  party  or  group,  as  designated 
by    them    in    their   certificate    of    nomination   or 
petitions,   or,    if   none   be  designated,    then    un- 
der some  suitable  title,  and  the  list  of  candi- 
dates for  the  several  parties  and  groups  ol    pe- 
titioners shall  be  placed  in  separate  columns  on 
the    ballots,    in    such    order    as    the   authorities 
charged  with   the  printing  of  the  ballots  shall 
decide,— though     one     nominated     by     petition, 
stating  that  his  is  the  Republican  party,  hie  his 
nominating  petition  before  the  filing  of  certifi- 
cate of  nomination  of  one  nominated  by  a  con- 
vention of  the  Republican  party,  he  is  not  en- 
titled to  have  his  name  on  the  ballot  in  the  col- 
umn  under   the   title  of   the    Republican    pail. v. 
but  be   is  entitled   to  have  it  thereon  under   a 
suitable  title,  to  be  designated  by  the  election 
officers.— Lowery  v.  Davis  (Iowa)  iO  X.  \V.  1JU. 

§   8.    Who     to     determine     regularity     of 
nominating  convention. 

[a]     (Nel>.;    IS05.)  J„„J    ,, 

Under  Act  March  4,  1891  (Australian 
Ballot  Law),  where  two  factions  of  a  political 
party  nominate  candidates,  and  certify  such 
nominations  to  the  secretary  of  state  in  due 
form,  the  latter  will  not  inquire  into  the  regu- 
larity i  E  the  com  ention  held  by  either  fact  ■ 
but  will  certify  to  the  several  county  clerks  the 
s  of  the  candidates  nominated  by  each.— 
State  v.  Allen,  62  X.  W.  35,  43  Neb.  651. 

[b]     (Neb.:   1896.) 

Where  two  factions  of  a  political  party- 
nominate  candidates  and  certify  such  nomina- 
tions to  the  secretary  of  state  in  due  form  of 
law.  the  latter  will  not  inquire  into  the  regulari- 
ty of  the  ei. mention  held  by  either  faction,  but 
will  certify  to  the1  several  county  clerks  the 
names  of  the  candidates  nominated  by  each, 
such  practice  being  in  harmony  with  the  rule 
which  requires  courts,  in  case  of  doubt,  to 
adopt  that  construction  which  affords  the  citi- 
zen the  grealer  liberty  in  easting  I  ballot. 
State  v.  Allen  (1895)  62  N.  W.  35   43  N,  I 

fol   iwed  — Phelps  v.   Piper,   Ui    N.   W.    ,oo,   4S 
Neb.  724. 


5   9.    Certificate    of    nomination— Hearing 
of  objections. 

I  I.  I       I  Neb.:     IS1P.-.I 

Arl    March   4,    1891    (Australian    Ballot 
i  that   all   certificates   of 

n inat  '  are  in   apparent  conformity 

ralid   an 
tion  is  that,  In  case  objections 

,,i,.,  candid  notified,  and  the 

ate    is    tiled    shall 

on  such  objections,  and  bis  decision  will 

B    further  order  is  made  by   the 

ol  the  district  curt,  or  a 
of  the  supreme  court.  Held,  that  such 
officer,  in  the  consideration  of  objections,  is 
formal  matters  relating 
to  the  certificate  of  nomination,  but  may  deter- 
mine from  extrinsic  evidence  whether  the  candi- 
dal,-, therein  named  were  in  fact  nominated  by 
convention  or  assemblage  of  voters  or 
claiming  to  represent  a   party  I   the 

reuuisite  number  of  votes  at  the  lasl  elj  ction.— 
State  v.  Allen,  62  N.  \V.  35,  43  Neb.  651. 

Ib(Jomp"bSt  C.  26,   §   136   (Australian    Ballot 
Law,  §  lli.  requiring  objections  to  a  cerl 
of  nomination  of  candidates  to  be  filed   ■■ 

i  tier  the  tiling  of  the  certificate  with 
the  een  tary  of  state,  is  mandatory.— State  v. 
Pipei  (Neb.)  69  N.  W.  3S3. 

[c]  (Neb.;    1896.) 

It  is  neither  the  province  of  the  secretary 
,,f  stale  nor  the  courts,  on  considering  objec- 
tions to  certificates  Of  nomination  filed  p 
,,,,  to  Comp.  St.  e.  26.  S  136,  to  determine 
vvhich  Of  two  slate  conventions  of  the  same 
party  called  and  held  according  to  party  US 
is   enli  '     n.'Mhi.-cuven- 

tion.-State  v.  Piper  (Neb.)  69  N.  u  .  378. 

[d]  (Neb.(   1896.) 

The  secretary  of  state,   in  passing  on  ob- 
jections to   a   certificate  of  nomination,   is   not 
confined    alone   to    the    consideration    of    i 
tipns  as  to   matters  of   form,   but  may  d 
from  extrinsic  evidence  whether  the  candidates 

n id  in  the  certificate  were  in  fact  nomi 

by  a  convention  called  and  held  according  to 
the  usages  of  a  political  party  which  cast  the 
requisite  number  of  votes  at  the  last  previous 
election,  or  by  a  faction  of  a  party  in  good 
faith  claiming  to  represent  a  party  casting  the 
required  number  of  votes— State  v.  Piper  UNeb.i 
69  N.  W.  37S;    Id.  3S4. 


[e]     (Neb.;    189G.)  ... 

The  law-  provides  that  the  officer  with 
whom  the  original  certificate  of  nomination  is 
filed  shall,  in  the  first  instance,  pass  on  the 
validity  of  objections  thereto,  and  that  his  de- 
cision 'shall  be  final  unless  an  order  shall  be 
made  in  the  matter  by  certain  judicial  officers 
a  certain  time,  llchl.  that  rulings  of 
the  secretary  of  state  as  such  officer  on  objec- 
tions are  final  only  when  not  reviewed  by  said 
judicial  officers,  and  only  when  he  properly  ,: 
termines  such  questions  alone  as  he  is  by  law 

,., wered    to   decide— State   v.    Piper    (Neb.) 

69  N.  W.  378. 

If]      (Neb.;    18!>0.)  .  .„ 

An  appeal  or  a  proceeding  in  error  will  not 
lie  to  the  supreme  court  to  review  the  decis  on  oi 
ecretary  of  state  under  Comp.   St.   c.  /to, 
S   136,  cm  objections  to  a  certificate  of  nomina- 
tion.—State  v.  Piper  (Xeb.)  69  X.  W  .  378. 

IV.    BALLOTS  AND  VOTING. 

Candidate  acting  as  inspector,  see  post,  §  33. 
Evidence  as  to  genuineness  of  ballots,  see  post, 

§  31 
Method   of  voting  on  proposition  to   create  new 

county,  see  "Counties,"  §  5. 

§   10.    In  general. 

fa]     (Iowa;    1895.)  _,    ,    , 

Certificates   of   nomination    were    hied    by 
two  parlies  who  had  not  cast  2  per  Cent  of  the 
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vote  at  the  last  general  election.  The  recorder 
indorsed  each  certificate  .'is  insufficient,  and  sent 
notice  of  this  action  to  the  chairman  of  one  party, 
but  not  to  that  of  the  other,  nor  to  any  of  the 
nominees.  He  then  prepared  a  ballot  with  the 
names  of  persons  nominated  by  a  third  party, 
and  offered  them  to  the  judges  of  election,  who  re- 
to  accept  them.  The  mayor  then  ordered 
ballots  printed  with  the  names  of  the  nominees  of 
the  two  certificates  held  insufficient,  and  these 
were  the  only  ballots  used  at  the  election.  Held, 
that  the  election  was  illegal,  under  Act  24th  Gen. 
Assem.  c.  33,  regulating  elections.  —  State  v. 
Smith  (Iowa)  63  N.  W.  453. 

[b]  (Mich.;    1894.) 

Where  the  attorney  general,  in  a  letter 
of  instruction  to  inspectors  of  election  and  elect- 
ors, gives  a  practical  construction  by  the  state 
government  as  to  the  manner  of  marking  bal- 
lots of  the  class  referred  to  in  such  instructions 
uuder  Laws  1S91,  Act  No.  100,  ballots  cast 
nearly  two  years  after  such  instructions  were 
given,  and  in  accordance  with  them,  should  not 
be  declared  illegal. — Ellis  v.  Glaser  (Mich.)  Gl 
N.  W.  048. 

102  Mich.  396,  405. 

[c]  Officii.;    189S.) 

The  commissioners  of  election  provided 
for  by  the  Australian  ballot  law  may  provide  the 
ballots  for  a  local  option  election  held  under 
Acts  1SS9.  No.  207,  previously  passed,  which  pro- 
vided for  the  printing  of  the  ballots  by  the  coun- 
ty clerk.— Thomas  v.  Abbott  (Mich.)  63  N.  W. 
9S4 

105  Mich.  687. 

[dj     (Mich.;    1806.) 

The  provisions  uf  Laws  1895.  Act  No.  271, 
§  14,  directing  that,  in  arranging  the  ballots  to 
be  voted  at  any  election,  it  shall  be  the  duty  of 
the  election  commissioners  of  each  county  to 
place  the  ticket  of  the  parly  having  the  greatest 
number  of  votes  within  the  county  at  the  last 
preceding  election  first  on  the  ballot,  the  other 
tickets  to  follow  in  relative  order,  are  not  mere- 
ly directory,  but  must  be  observed  in  making  up 
the  ballot. — Baker  v.  Board  of  Election  Com'rs 
of  Wayne  County  (Mich.)  68  N.  W.  752;  Rus- 
sell v.  Same,  Id.;    Shelby  v.  Same,  Id. 

[e]     (Mich.;   189G.) 

Laws  1895,  Act  No.  271,  §  11,  requires  the 
state  committee  of  each  party,  before  each  elec- 
tion, to  adopt  a  vignette  to  be  printed  at  the  top 
of  the  column  of  the  ballot  assigned  to  the  party. 
The  city  charter  of  Detroit,  as  amended  by  Laws 
1895,  Act  No.  468,  provides  for  a  board  of  elec- 
tion commissioners  for  the  city,  who  shall  prepare 
the  ballots  for  the  election  of  city  officers,  and 
that  no  vignette  shall  be  printed  on  any  ballot. 
Held,  that  the  provisions  of  the  charter  that  no  vi- 
gnette shall  be  printed  did  not  apply  to  the  ballots 
used  for  the  state,  county,  and  congressional  offi- 
cers.— Baker  v.  Board  of  Election  Com'rs  of 
Wayne  County  (Mich.)  68  N.  W.  752;  Russell 
v.  Same,  Id.;    Shelby  v.  Same,  Id. 

[£]     (Minn.;    1806.) 

The  placing  of  the  words  "Yes"  and 
"No"  after  the  proposition  for  the  issuance  of 
water  and  light  bonds,  which  was  to  be  voted 
on  at  a  municipal  election,  did  not  render  the 
election  void  because  of  indefiniteness  of  the 
ballots. — Janeway  v.  City  of  Duluth  (Minn.)  68 
N.  W.  24. 

[S]     (Neb.;    1896.) 

The  additional  expense  of  printing  a  can- 
didate's name  on  a  ballot  according  to  law 
is  no  reason  for  excluding  his  name  therefrom. 
-State  v.  Piper  (Neb.)  69  N.  W.  378. 

lb]     (Wis.;    1895.) 

As  the  Australian  ballot  law  (Laws 
1S93.  c.  288)  only  provides  for  the  form  of  bal- 
lots at  elections  of  officers,  the  form  of  ballot 
prescribed  by  Laws  1885,  c.  296,  at  a  special 
election  to  determine  the  amount  of  a  liquor 
license,  is  not  affected  bv  such  act. — State  v. 
City  of  Tanesville  (Wis.)  62  N.  W.  933. 
90  Wis.  157. 


§   11.    Names    and    description   of    candi- 
dates. 

[a]  (Iowa;    1896.) 

Acts  24th  Gen.  Assem.  c.  33  (providing  with 
particularity  the  manner  in  which  official  ballots 
shall  be  prepared,  corrected,  furnished,  and  used, 
and  that  no  other  ballots  shall  be  used  or  count- 
ed), though  mandatory  in  so  far  as  it  requires  cer- 
tain officers  to  prepare  and  issue  them  in  the  pre- 
scribed manner,  cannot  be  construed  as  manda- 
tory on  voters  in  so  far  as  it  provides  that  no 
other  ballots  shall  be  used  or  counted,  so  as  to  de- 
prive them  of  their  right  to  vote  because  the  offi- 
cer, in  printing  the  ballots,  has  made  a  technical 
mistake  in  printing  the  name  of  a  candidate  on 
the  ballot— Cook  v.  Fisher  (Iowa)  09  N.  W.  264. 

[b]  (Neb.;    1895.) 

Act  March  4,  1891  (Australian  Ballot 
Law),  contemplates  that  the  name  of  each  can- 
didate shall  be  printed  once  only  on  the  official 
and  sample  ballot,  accompanied  by  such  politi- 
cal or  other  designations  a.s  correspond  with  the 
nomination  papers  on  file  with  the  officers  char- 
ged with  the  duty  of  printing  and  distributing 
such  ballots.  State  v.  Stein  (1892)  53  N.  W. 
999,  35  Neb.  848.  distinguished.— State  v.  Allen, 
02  N.  W.  35,  43  Neb.  651. 

[c]  (Neb.;    1895.) 

Mandamus  will  not  lie  to  direct  the  ar- 
rangement, by  the  county  clerk,  of  the  names  of 
candidates  on  the  official  ballot  provided  for  by 
Act  March  4,  1891,  §  14,  as  discretion  in  such 
arrangement  is  conferred  on  that  officer. — Woods 
v.  MeXerney  (Neb.)  63  N.  W.  23. 

44  Neb.  430. 
[dj     (Wis.;    1896.) 

Where  there  are  two  men  in  a  town  bear- 
ing the  same  name,  usually  designated  "C  Sr.," 
and  "C,  Jr.,"  and  both  are  eligible  to  a  certain 
office  for  which  the  senior  was  a  candidate,  parol 
evidence  is  inadmissible,  in  an  action  to  contest 
the  election,  to  show  that  certain  ballots  bearing 
the  name  "C  Jr.,"  were  in  fact  intended  for 
"C,  Sr."— State  v.  Steinborn  (Wis.)  66  N.  W. 
798. 

92  Wis.  605. 

§12.    Method       of       indicating       voter's 
choice. 

la]     (S.  I).;   1895.) 

The  erasure  of  a  name  on  a  ticket  mark- 
ed with  a  cross  in  the  circle  at  the  head  there- 
of, and  the  writing  thereon  of  the  name  of  an- 
other candidate  for  the  same  office,  do  not  con- 
stitute a  vote  for  the  latter  candidate. — Val- 
lier  v.  Brakke  (S.  D.)  64  N.  W.  180. 

[b]  (S.  D.;    1895.) 

Under  Laws  1893,  c.  80,  §  1.  a  ballot  on 
which  the  name  of  one  of  the  candidates  is 
erased,  and  on  which  is  written,  in  place  of 
the  erased  name,  the  name  of  a  candidate  on 
another  ticket,  can  be  counted  as  a  vote  for 
neither  candidate. — Parmley  v.  Healy  (S.  D.) 
64  N.  W.  186. 

[c]  (S.  D.;    1895.) 

When  the  elector  makes  a  mark  iu  the 
ciicle  in  the  head  of  a  party  ticket,  and  erases 
no  name  on  such  ticket,  the  vote  must  be  count- 
ed for  the  entire  party  ticket,  though  a  cross  be 
made  opposite  the  name  of  a  candidate  on  an- 
other ticket— McKittrick  v.  Pardee  (S.  D.)  65 
N.  W.  23. 

[d]  (S.  D.;    1895.) 

An  elector  who  erases  the  names  of  all 
(lie  candidates  on  all  the  tickets  except  one  does 
not  thereby  vote  the  latter  ticket,  unless  he 
makes  a  cross  in  the  circle  at  its  head,  or  at  the 
left  of  the  names  of  the  candidates  thereon. — 
McKittrick  v.  Pardee  (S.  D.)  65  N.  W.  23. 


13. 


"Making  cross." 


[a]     (Mich.;   1894.) 

A  ballot  which  has  a  cross  in  Ihe  square 
under  the  heading  of  one  ticket,  and  the  name 
of  the  candidate  for  alderman  ou  the  ward  tick- 
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et  erased,  and  only  the  sun  candidate 

Dii    id  i  el    \\  in  i'n  in.    should    I"- 

counted.-   Ellis  v.  Glaser  (Mich.)  01  N.  W    648 
nc  Mich.  396,   K». 

[b]     r  Mich.  |    1894.) 

A   i- 1  -        hi  tin-  Bquare  al 

ill.,  head  of  one  ticket  and  the  name  of  one 
candidate  thereon  era 

ndidate  written  in  such  I icket,  Bhould 
ling  i  andida  te.— Ellis 
c  l  Mich.)  6]  N.  W.  648. 
102  Mich.  896,  405. 

[c|     (Mich.;    1894.) 

A    ballol   with  a   cross  in   the  square   tin 
dor  the  bead  of  one  ticket,  ami  the  name 
of   tin-   candidates   for   a    •■  ntially 

erased,  and  the  name  of  another  person  w 
in  with  a  lead  pencil,  should  be  counted.— Ellis 
y.  Glaser  (Mich.)  61  N.  W.  t;is. 
L02  Mich.  396,  405. 

I  .1  I     (Mich.;    1894.) 

Under  Pub.  Arts  1893,  Xo.  202,  relating  to 
elections,   ballots  having  a    name   erased   under 

the  party    ticket,    ami    tin-    nan I'    an   opposing 

candidate  marked  by  a  cross,  should  be  counted. 
—Attorney  General  y.  G laser,  04  N.  W.  SJ.s, 
102  Mich.  396. 

[t-|     (liiuu.:    1895.) 

Gen.  Laws  1893,  c.  4,  §  136,  sobsec.  7, 
provides  that  if  any  elector,  marking  his  ballot, 
shall    use    any    mark    clearly    indicating    81 

cent  to  mark  against  the  namt>  of  any  - 

date,  it  shall  he  a  sufficient  vote  for  the  candi- 
date, provided  the  cross  mark  is  not  used  else- 
where on  the  ballot.  Held,  that  any  mark  which 
it  is  apparent  was  honestly  intended  for  a  cross 
mark,  and  for  nothing  else,  must  be  given  effeel 
as  smh.— Pennington  v.  Hare  (Minn.)  62  N.  W. 
116. 

60  Minn.   146. 

[f]     (Neb.:    1896.) 

The  provision  of  Act  1891,  §  20,  for  the 
expression  of  the  voter's  intention  by  a  cross 
opposite  the  name  of  the  candidate  of  his  chojee, 
must  lie  complied  with,  whether  the  name  of 
the  candidate  be  printed  on  the  ballot  or  written 
thereon  by  the  voter —Martin  v.  Miles  (Neb.) 
05  N.  W.'SSO,  46  Neb.  772. 

[gr)     (S.  D.;    1895.) 

Where  the  elector  made  a  cross  in  the 
circle  at  the  head  of  two  party  tickets,  am] 
placed  a  cross  at  the  left  of  the  name  of  one  of 
the  candidates,  it  constituted  a  vote  for  such 
candidate,  since  the  crosses  at  the  heads  of  the 
party  tickets  neutralized  each  other. — Vallier 
v.  Brakke  (S.  D.)  64  N.  W.  180. 

[h]     (S.  D.)    1895.) 

A  cross  at  the  right  of  a  candidate's 
name  is  of  no  effect  whatever,  since  the  statute 
requires  it  to  be  made  at  the  left. — Vallier  v. 
Brakke  (S.  D.)  64  N.  W.  180. 

[1]      (S.  D.;    1895.) 

A  cross  at  the  head  of  a  party  ticket, 
but  not  within  the  circle,  is  a  nullity. — Vallier 
v.  Brakke  (S.  D.)  64  N.  W.  180. 
[J]     (S.  D.:    1895.) 

Where  the  intention  of  the  elector  to 
make  a  cross  is  apparent,  any  informality  in 
making  the  cross  should  be  disregarded,  it  be- 
ing immaterial  whether  it  is  made  with  a  stamp 
or  otherwise. — Vallier  v.  Brakke  (S.  D.)  04  X. 
W.  180. 

[k]     (S.  D.;    1895.) 

One  or  more  circles  within  the  circle  at 
the  head  of  a  party  ticket  should  be  disregard- 
ed, as  not  constituting  a  cross  therein. — Vallier 
v.  Brakke  (S.  D.)  64  N.  W.  180. 

[1]      (S.  D.;    1895.) 

A  straight  diagonal  line  at  the  left  of  the 
name  of  the  candidate  does   not  constitute  a 
cross,    and    should    be    disregarded.— Vallier    v. 
Brakke  (S.  D.)  64  N.  W.  180. 
[ni]      (S.  D.:    1S95.) 

When  it  is  apparent  that  a  voter  intend- 
ed to  erase  the  name  of  a  candidate,  and  at- 


tempt, o,   any   informality  in    the 

ner  of  doing  it  should  be 

rial   whether  it  is  done   by  d 
i     bj     miking   a    sui 
through    the    name.     Vallier   v.    1  -     1> . : 

64  N.  W    180 
In)     (S.  |>.;    L89B.) 

\\  hi  i    an   el     tor  makes  a  cross  in  the 

circle 

i  must  be  counted  for 

throughout,  ll gh  a  cross  was 

made  opposite  tb  on  an- 

other  party  ticket.— Vallier  v.   Bn  I  I  e   (8.   it 

64  X.  W.   180. 

[O]      (S.  II.;     1890.) 

Whet  0  ndidate  on  one 

party  ticket  . -,|,  and  written  on  another 

party  ticket,  and  a  cross  pi  i  there- 

of, it  was  a  nullity.— McKittrick  v.  Pardee  (8. 
D.)  65  X.  \V.  23. 
[pi     (S.  II.;    1895.) 

es  in  the  circles  at  the  heads  of  two 
party  tickets  neutralize  each  other.— McKitt- 
rick v.  Pardee  (S.  in  65  X.  W.  23. 

[q]      (S.  I).;    1N95.) 

Where  the  voter  made  a  cross  in  the  cir- 
cle at  the  head  of  a  party  ticket,  and  also  at 
the  left  of  the  n-i me 

except  appellant,  and  made  a  cross  to  the 
left  of  the  name  of  appellant's  rival  ou  another 
ticket,  it  constituted  a  vote  for  appellant. — Mc- 
Kittrick  v.  Pardee  (S.  D.)  65  N.  W.  23. 

[r)     (S.  D.;   189.-..) 

A    cress   to    the    right   of   a    candidate's 
is   a   nullity— McKittrick   v.   Pardee   (S. 
D.)  05  X.  W.  23. 

Is]     (S.  D.;   1895.) 

A  cress  made  at  the  head  of  a  party  tick- 
et,  but   not   in   the  circle  printed   for  that  pur- 
is  a  nullity.— McKittrick  v.  Pardee  (S.  D.) 

65  V  W.   23. 


14.    Prohibition 

marks. 


of         distinguishing 


[a]     (Iona;    1896.) 

The  initial  of  a  candidate  on  ballots  being 
printed  as  "R.,"  instead  of  "A.,"  some  of  them 
were  corrected  by  the  judges  of  election  by  writ- 
ing "A."  before  the,  "R.,"  and  others  by  writing 
"A."  over  the  "R.,"  in  pencil,  and  the  balance  by 
stamping  "A."  over  the  "R."  with  a  rubber 
stamp;  the  change  thus  created  by  the  different 
methods  of  correction  being  distinguishable,  but 
no  ballot  in  any  one  of  the  classes  bearing  any 
marks  which  would  distinguish  it  from  other  bal- 
lots of  the  same  class.  Held,  that  the  ballots 
did  not  bear  identifying  marks,  so  as  to  render 
them  illegal,  under  Acts  24th  Gen.  Assent,  e.  ".:;, 
§  27.— Cook  v.  Fisher  (Iowa)  00  X.  \V.  204. 

lb]     (Iowa;    1896.) 

Acts  24th  Gen.  Assem.  e.  33,  providing  with 
particularity  the  manner  in  which  the  official  bal- 
lot shall  be  prepared,  corrected,  furnished,  and 
used,  and  that  no  other  ballots  shall  be  used  or 
counted,  did  not  require  the  rejection  of  the  vote 
of  the  township  on  the  ground  that  the  change 
made  by  the  judges  prevented  the  ballots  from 
being  "official  ballots,"  and  therefore  rendered 
them  illegal.— Cook  v.  Fisher  (Iowa)  69  N.  W. 
264. 

[c]     (Mich.;    1894.) 

Under  Laws  1891,  Act  No.  190,  any 
mark  on  the  ballot,  other  than  the  one  appro- 
priate and  necessary,  under  the  law,  to  desig- 
nate the  intention  of  the  voter,  is  a  distinguish- 
ing mark,  and  the  ballot  cannot  be  counted.— 
Ellis  v.  Glaser  (Mich.)  61  N.  W.  64a 
102  Mich.  396,  405. 

[<1]     (Mich.;   1894.) 

A  ballot  which  has  a  straight  line  under 
the  heading  of  one  ticket,  and  no  cross  upon  it, 
should  not  be  counted. — Ellis  v.  Glaser  (Mich.)- 
01  X.  W.  (US. 

102  Mich.  300,  405. 
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re]      (Mich.;    1894.) 

A  ballot  which  has  a  Mot  in  the  center 
of  the  ticket,  and  no  cross  upon  it.  should  not 
be  counted— Ellis  v.  Glaser  (Mich.)  61  N.  W. 
64S. 

102  Mich.  396,  405. 
£f]     (Mich.:   1804.) 

A  ballot  which  has  a  cross  under  the 
heading  of  one  ticket  with  a  half  circle  around 
it,  and  a  figure  written  in  the  square  under  the 
heading  of  another  ticket,  should  not  be  counted. 
—Ellis  v.  Glaser  (Mich.)  61  N.  W.  64S. 
102  Mich.  396,  405. 
[g]     (Mich.;    1894.) 

A  ballot  which  has  a  cross  under  the 
heading  of  one  ticket  outside  the  square,  and 
the  square  inclosed  in  a  large  circle,  should  not 
be  counted— Ellis  v.  Glaser  (Mich.)  61  N.  W. 
64S 

102  Mich.  396.  405. 

[li]     (Mich.;    1H94.) 

A  ballot  which  has  a  cross  in  the  square 
under  the  heading  of  one  ticket,  and  two  marks 
similar  to  commas  in  the  square  under  the  head- 
ing of  another  ticket,  should  not  be  counted. — 
Ellis  v.  Glaser  (Mich.)  61  N.  W.  648. 
102  Mich.  396,  405. 
[t]     (Mich.;    1894.) 

Ballots    which    have   under   the    heading 
more  than  one  cross  should  not  be  counted. — 
Ellis  v.  Glaser  (Mich.)  61  N.  W.  64S. 
102  Mich.  306.  405. 

Ij]     (Mich.;    1894.) 

A  ballot  which  has  a  cross  under  the 
heading  of  one  ticket,  with  a  mark  under  the 
■name  of  a  certain  candidate  on  such  ticket,  and 
a  cross  opposite  the  name  of  the  opposing  candi- 
date on  another  ticket,  should  not  be  counted 
for  either  of  such  candidates. — Ellis  v.  Glaser 
(Mich.)  61  N.  W.  64S. 
102  Mich.  396,  405. 
[U]     (Mich.;    1893.) 

Ballots   are   legal   notwithstanding   distin- 
guishing marks  fraudulently  placed  thereon  aft- 
er they  are  deposited  in  the  ballot  box. — Attor- 
ney General  y.  Howcroft  (Mich.)  64  N.  W.  954. 
[I]     (Minn.;    1895.) 

Where  electors  intentionally  write  their 
names  on  their  ballots,  for  identification,  and  so 
cast  them,  such  ballots  cannot  be  counted  for 
either  party. — Pennington  y.  Hare  (Minn.)  62 
N.  W.  116. 

60  Minn.  146. 
[m]     (S.  D.;    1895.) 

A  ballot  on  which  the  elector  writes  his 
name  is  void.— Vallier  v.  Brakke  (S.  D.)  64  N. 
W.  180. 


V.    ELECTION   PRECINCTS  AND   VOT- 
ING  PEACES. 

§   15.    Establishment. 
[a]     (Minn.;    1897.) 

Gen.  St.  1894.  S§  10.  11.  do  not  authorize 
the  formation  of  an  election  precinct  out  of  por- 
tions  of   two    counties. — Brattland    v.    Calkins 
(Minn.)  69  N.  W.  699. 
[bj     (Minn.;    1897.) 

The  provisions  of  Gen.  St.  1894,  §§  10,  11, 
as  to  petitions  for  the  establishment  of  election 
precincts,  and  the  publication  of  lists  of  pre- 
cincts established,  are  mandatory. — Brattland 
v.  Calkins  (Minn.)  09  N.  W.  699'. 


VI.   COUNT,   RETURN,   AND   CANVASS 
OF  VOTES. 

§   16.    Count  of  votes. 
(Mich.;    1894.) 

Laws  1891,  Act  No.  190.  §§  36.  38.  pro- 
vide that  "immediately  on  closing  the  polls  the 
board  shall  proceed  to  canvass  the  votes,"   and 


that,  "after  the  count  of  the  tickets  or  ballots 
has  been  completed,  the  result  shall  be  immedi- 
ately publicly  declared."  Held,  that  returns 
should  not  be  thrown  out  because  the  board  do 
not  complete  the  canvass  on  the  night  of  elec- 
tion, and  such  returns  bear  date  the  next  day.— 
Ellis  v.  Glaser  (Mich.)  61  N.  W.  648. 
102  Mich.  396,  405. 

§   17.    Canvass  of  election  returns. 

[a]  (Neb.;    189(i.) 

The  tally  list  of  the  number  of  votes  cast 
for  the  different  candidates  is  part  of  the  re- 
turns of  an  election,  and  must  be  considered  by 
the  canvassers  in  making  the  abstract  of  the 
vote— State  v.  McFadden,  65  X.  \V.  800,  46 
Neb.  668;  Same  v.  Eastman,  65  N.  W.  805,  40 
Neb.  675. 

[b]  (Neb.;    1896.) 

When  a  discrepancy  exists  between  the 
certificates  and  tally  list  the  canvassers  must 
determine  which  is  correct,  after  comparison 
with  the  list  of  votes,  and  declare  the  result. — 
State  y.  McFadden,  65  N.  W.  SIX),  46  Neb.  60S; 
Same  v.  Eastman,  65  N.  W.  805,  46  Neb.  675. 

[el     (S.  D.:    1896.) 

Laws  1890,  c.  84,  §  3.  requiring  a  state 
board  of  canvass  ?rs  of  election  returns  for 
members  of  congress  and  presidential  electors 
to  determine  the  number  of  votes  received  by 
each  candidate,  and  declaring  that  the  candi- 
dates respectively  receiving  the  highest  vote 
shall  be  deemed  elected,  impliedly  requires  the 
board  to  canvass  all  the  votes  cast  in  every 
county  in  the  state  if  duly  authenticated  returns 
are  obtainable— Woods  y.  Sheldon  (S.  D.)  69 
N.  W.  602. 

[d]     (S.  D.:    1S9G.) 

Laws  1890,  c.  84.  provides  that  the  state 
board  of  canvassers  shall,  within  30  days  after 
election,  open  the  returns,  and  "forthwith"  de- 
termine the  number  of  votes  given  for  each  can- 
didate, and  that  those  respectively  receiving  the 
highest  vote  shall  be  deemed  elected.  Held, 
that  the  board  may  adjourn  to  a  day  certain, 
or  take  a  recess  from  day  to  day,  for  a  rea- 
sonable time,  to  enable  them  to  obtain  properly 
authenticated  returns,  by  sending  a  messenger 
for  them,  in  place  of  those  improperly  authen- 
ticated.—Woods  v.  Sheldon  (S.  D.)  69  N.  W. 
602. 

§    18.    Throwing  out  entire  vote  of  town- 
ship. 
(Mich.;    189(5.) 

Sess.  Laws  1891.   No.  190,  §   21.  provides 
j  that  no  person  shall  be  allowed  within  the  rail- 
I  ing  of  an  election  room  except  to  vote,  or  to  as- 
;  sistan  elector.  Section  31  provides  that, "incase 
of  necessity."  an  interpreter  may  be  employed. 
Held,  that  where  an   interpreter  hostile  to  one 
of  the  candidates  was  allowed  within  the  rail- 
ing, and  conversed  freely  with  foreigners,  who 
only  understood   their  own  language,   although 
they  had  not  applied  for  an  interpreter,  the  vote 
of   the   entire   township   should    be   excluded.— 
Maynard  v.  Stillson  (Mich.)  66  N.  W.  3S8. 

I  §    19.    Going  behind   returns    of   inspect- 
ors. 
(Neb.:    189G.) 

On  an  application  for  mandamus  to  com- 
pel the  removal  of  a  county  seat  in  pursuance 
of  the  declared  result  of  a  canvass  of  the  vote 
on  the  question  of  relocation,  the  court  cannot 
go  behind  the  returns  to  investigate  issues  of 
fraud  and  illegality  in  the  manner  of  conduct- 
ing the  election. — £tate  v.  Roper  (Neb.)  65  N. 
W.  S02,  46  Neb.  730. 

§  20.    Recount, 
[a]     (Mich.:    1895.) 

Tnder  Tub.  Acts  1887.  No.  208,  providing 
that  in  the  contest  of  an  election  the  petition  for 
a  recount  shall  be  made  on  or  before  the  last  day 
of  the  session  of  the  canvassing  board,  contest- 
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bj  filing  a  protest,  which  1 1 

i/.i-,  on   whal    « '"il. I   in',  in   the 
i,  i  ii.>  la  i  day  of  the 
i ii. I  thus  Inducing  an  iw 

1  inn  which 
i..  ill.-  his  petition   f..r  a   i .  i   >un1      i  >i  ■  nnan   v. 

Cou m  Council  of  Wyandotte  (Mich.)  63  N, 

w  .  898, 

I  hi       (MlCll.)     I.N!»7.I 

A  petition  by  a  candidate  alleged  that,  by 

i  1 1  i  in  ii.-,,  petit  ioner  was  elected!  and 

i. nut  the  council  had,  in  n  cer 
tain  precinct,  wrongfully  thrown  •  •  ■  1 1  vob 

■  i'  .H  i"  i M  loner,  and  asked  Cor  man- 
damus requiring  the  council  to  issue  him  b 

.  based  on  the  original  returns.  Held, 
;n  i  ii  i  mi  r  was  noi  estopped  to  deny  the 
validity  of  the  recount  because  he  himself  had 
applied  for  a  recount  in  oilier  precincts  than 
that  specified.  Hilton  \.  Common  Council  of 
City  of  Grand  Rapids  (Mich.)  To  N.  W.  1043. 

§   21.    Compelling  count  of  rejected  votes. 

(Mien.;    1806.) 

Mandamus  will  not  issue  to  compel  a  state 
board  of  canvassers  of  election  returns  to  cred- 

tndidates  with  voles  which  they  have  re- 
jected as  irregular,  so  that  the  party  to  which 
the  candidate  belongs  may  take  its  proper  po- 
sition on  the  next  official  ballot,  where  neither 
the  election  of  any  of  the  candidates,  nor  the 
position  to  which  the  party  would  be  entitled 
on  the  next  ballot,  would  be  affected  by  the 
votes  being  counted,  and  it  does  not  appear 
that  the  votes  are  not  credited  to  the  parties 
in  tabulated  statements  thereof  in  the  county 
clerk's  office,  which  coutrol  in  determining  the 
position  of  the  different  parties  on  succeeding 
official  ballots. -Maker  v.  Board  of  State  Can- 
vassers (.Mich.)  69  N.  W.  656. 

$   22.    Compelling  recanvass. 
<Nel>.:   1Wm;.i 

If  on  the  canvass  the  board  of  canvass- 
ers fails  to  perform  its  duty,  mandamus  will  lie 
to  compel  it  to  reconvene,  and  make  a  correct 
canvass  of  all  the  returns  before  it. — State  v. 
MoPadden,  65  N.  W.  800,  46  Neb.  668. 

§   23.    Determination   of  tie  vote. 
(Neb.:    1Slir..i 

.Mandamus  will  not  issue  to  compel  the 
judges  of  election  in  a  ward  of  a  city  of  the 
second  class  to  determine  by  lot  which  of  three 
candidates  for  councilman  who  received  the 
same  number  of  votes  was  elected. — State  v. 
Bowman,  G4  N.  W.  223,  45  Neb.  752. 

§   24.    Voting  -wrongfully   prevented — In- 
tention of  voters. 
(Minn.:    1S<1.-,.> 

Where  qualified  electors  were  prevented 
from  votiug  by  an  erroneous  decision  of  thi- 
election  judges,  their  ballots  cannot  be  counted 
for  the  candidate  the  electors  subsequently  de- 
clared they  iutended  to  have  voted  for. — Pen- 
nington v.  Hare  (Minn.)  62  N.  W.  116. 
60  Minn.  146. 


VII.    CONTEST. 

Determination     of    contest     by    legislature,     see 

"Slate   Legislature." 
Of  election  to  fix  or  change  location  of  county 

seat,  see  "Counties,"  §  15. 

§   25.    In  general. 

In]     (Iowa:    I80O.) 

A  party  to  an  election  contest  is  not  estopped 
from  objecting  that  the  entire  vote  of  a  township 
is  illegal,  because  the  ballots  cast  therein  are  all 
illegal,  by  offering  in  evidence  ballots  cast  there- 
in for  himself,  to  be  counted  for  him  only  in  ease 
the  ballots  are  declared  legal,  and  the  vote  of  the 


township  held   ve  I  .     I  ,  i  . 

N.  W.  264, 

|l, I     (Hloh.i    1897.) 

\,t     No.    20  -ling    for 

returns,  • 
tiiion  of  a  candidate  aggrieved,  does  do) 
to  a  contest  for  membership  in  tbe  common 
council  of  Grand  Rapids,  which  body,  under 
the  charter,  is  "judge  of  ile-  election  and  quali- 
-,ii  members."— Hilton  v.  Com- 
mon Council  of  i  ii'.  oi  Grand  Rapid*  (Mich.) 
To  N,    \V.    1 1 

[el     (Midi. ■    IWI7.I 

Und.i-  Grand  Rapids  City  fierier  1877, 
tit.  10,  S  4,  making  the  com 
the  election  and  qualification  of  its  own  mem- 
imi  authorizing  ii  to  determine  contested 
ns,  sii.-ii  ,iuiy  talis  mi  the  1 1 ' ■ . •.  body;  title 
2,  S  20,  providing  that  the  council  of  the  pre- 
ceding year  shall  meet  after  election,  and  d 

erring 
only  to  officers,  the  determination  of  whoa 
tion   is   not    rested   elsewhere.— Hilton   v.  Com- 
mon Council  "i    City  of  Grand  Kapids  (Mich.) 
To  N.  \V.  L043 

[d]     Olinn.:    isim.i 

Gen.  Laws  1893,  c.  4,  5  188,  providing 

for  the  appoiniinent  of  three  persons  to  ii 

the  ballots  after  the   insiitution  of  an  election 

contest,  applies  to  contests   for  legislate 

fices. — In  re  Election  Contest  (Minn. i  111  N.  \V. 
553,  59  Minn.  489;  State  v.  District  Court  Sev- 
enth Judicial  District,  Id. 

§  26.    Municipal  elections. 
I.Minn.:     1S!1.-,.) 

Gen.  Laws  1893,  c  4  ("Election  Law"), 
providing  for  election  contests,  includes  a  spe- 
cial municipal  election  on  the  q  '  issu- 
ing bonds. — Xruelson  v.  City  of  Duluth  (Minn.) 
01  N.  W.  911. 

60  Minn.  132. 

§   27.    Time  of  filing  statement  of  inten- 
tion. 

[a]  (Iowa:    lsnr.a 

Code,  §  697,  requiring  statement  of  con- 
test in  the  case  of  an  election  to  a  county  office 
to  be  filed  within  20  days  after  the  votes  are 
canvassed,  refers  not  to  the  canvass  of  the  re- 
sult by  judges  of  election  required  by  section 
622,  but  to  the  canvass  of  the  returns  by  the 
board  of  supervisors  required  by  section  635. — 
Clark  v.  Tracy  (Iowa)  04  N.  W.  290. 

[b]  llowa;    1895.) 

Under  Code,  §  697,  requiring  a  contest- 
ant, within  20  days  after  the  votes  have  been 
canvassed,  to  file  statement  of  intention  to 
contest,  the  canvass  of  votes  referred  to  is  not 
that  by  the  judge  of  election  from  the  ballots 
(section  622),  but  the  subsequent  canvass  there- 
of by  the  board  of  supervisors  from  the  returns 
(section  633). — Ferguson  v.  Henry  (Iowa I  i'A  N. 
W.  292. 

§   28.    Notice  of  contest — Municipal  elec- 
tion. 

(Minn.;    1895.) 

The  notice  of  contest  of  a  municipal  bond 
election,  under  Gen.  Laws  1S93,  c.  4,  §  190,  may 
be  served  on  a  member  of  the  city  council. — 
Truelson  v.  City  of  Duluth  (Minn.)  61  N.  W. 
911. 

60  Minn.  132. 

§   29.    Pleading  and  proof. 

(Iowa:    1S93.) 

The  genuineness  of  ballots  put  in  evi- 
dence by  contestant  as  having  been  returned 
may  be  attacked  by  incumbent  by  testimony 
that  they  were  not  as  they  were  voted  or  count- 
ed, without  any  allegation  in  his  pleading  of  al- 
teration of  the  ballots.  —  Ferguson  v.  Henry 
(Iowa)  Ui  N.  W.  292. 
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§   30.    Evidence. 
(S.  D.:   1803.) 

On  an  issue  whether  witness  was  a  qual- 
ified elector,  he  could  be  asked  on  direct  exam- 
ination the  general  question  for  whom  he  voted. 
-Vallier  v.  Brakke  (S.  D.)  64  N.  W.  180. 

§   31.    As  to  genuineness  of  ballots. 

la]     (Iowa;   1805.) 

Parol  testimony  that  certain  ballots  of- 
fered on  a  contest  were  not  as  they  were  voted 
or  counted  by  the  judges  is  not  conclusive 
against  their  genuineness,  but  with  evidence  as 
to  the  observance  of  Acts  24th  Gen.  Assem.  c. 
33.  §  25,  requiring  the  ballots,  before  separation 
of  the  judges,  to  be  strung  on  a  wire,  the  wire 
to  be  sealed,  and  the  ballots  to  be  then  put  in 
an  envelope,  so  sealed  that  it  cannot  be  opened 
without  breaking  the  seal,  and  to  be  then  re- 
turned to  and  kept  by  the  proper  officer,  pre- 
sents a  question  for  the  jury. — Ferguson  v. 
Henry  (Iowa)  61  N.  W.  292. 
[b]     (Iowa;    1S95.) 

Where  contestant  puts  in  evidence  bal- 
lots as  returned  from  the  different  voting  pre- 
cincts, incumbent  may  introduce  testimony  that 
certain  of  them  are  not  as  they  were  voted  or 
counted  by  the  judges:  the  fact  that  they  have 
been  in  the  custody  of  the  proper  officers  being 
but  prima  facie  evidence  that  they  have  not 
been  altered. — Ferguson  v.  Henry  (Iowa)  64  N. 
W.  292. 

§  32.    Appeal. 
(S.  D.;    1896.) 

An  appeal  in  an  election  contest  case  will 
be  dismissed  unless  taken  within  60  days  after 
entry  of  final  judgment,  as  required  by  Comp. 
Laws,  §  1498,  though  such  period  may  not  have 
elapsed  since  the  denial  of  a  motion  for  new 
trial.— Murray  v.  Whitmore  (S.  D.)  68  N.  W. 
745. 

VIII.    OFFICERS. 

§  33.    Candidate  acting  as  inspector. 
(Mich.;    1894.) 

The  mere  fact  that  a  candidate  at  a  vil- 
lage election  acted  as  an  inspector  of  election, 
in  violation  of  Laws  1893,  Act  202,  does  not 
render  the  election  void.  —  People  v.  Avery 
(Mich.)  61  N.  W.  4. 
102  Mich.  572. 


ELECTRICITY. 

Power  of  city  to  supply  inhabitants  with  electric 
lights,  see  "Municipal  Corporations,"  §  8. 

ELEVATORS. 

See  "Warehousemen." 

Carrier  by  elevator,  see  "Carriers,"  §  45. 


ELIGIBILITY. 

To  office,  see  "Office  and  Officer,"  §  6. 


EMBEZZLEMENT. 

See,  also,  "False  Pretenses";    "Larceny." 

§   1.    What  constitutes  offense, 
[a]     (Mich.;   lS!»r,.> 

The  fact  that  complainant,  at  the  time 
he  left  with  defendant  a  draft  for  collection, 
took  from  him  a  receipt  to  account  for  the  oro- 
ceeds.  does  not  show  that  complainant  parted 
wilh  his  interest  in  the  draft,  so  as  to  prevent 
the  conviction  of  defendant  for  embezzling  the 
4  N.W.DIG— 20 


proceeds  of  the  draft. — People  v.  Hauaw  (Mich.) 
65  N.  W.  231. 

[b]  (Neh.;    189.-.) 

To  constitute  embezzlement  under  Crim. 
Code,  §  121,  it  is  essential  that  the  money  or 
thing  charged  to  have  been  embezzled  should 
have  come  into  defendant's  possession  or  care 
through  his  employment.— McAleer  v.  State 
64  N.  W.  358,  46  Neb.  116. 

[c]  (Neb.;    1895.) 

A  secreting  with  intent  to  convert  to 
one's  own  use  does  not  constitute  actual  em- 
bezzlement, within  Crim.  Code.  §  121.  —  Mc- 
Aleer v.  State,  64  N.  W.  358.  46  Neb.  116. 

[d]  (Neb.;    1896.) 

It  is  essential  to  the  crime  of  embezzle- 
ment that  the  owner  be  deprived  of  the  property 
alleged  to  have  been  embezzled  bv  an  adverse  use 
or  holding— State  v.  Hill  (Neb.)  66  N.  W.  541. 
47  Neb.  456. 

§  2.   By  agents. 

[al     (Mich.;    1S95.) 

A  person  employed  to  collect  a  bill  who 
receives  therefor  a  draft  payable  to  his  own 
order,  from  which  he  is  entitled  to  take  his  own 
commissions,  and  sells  the  draft  with  intent  to 
misappropriate  the  whole  proceeds,  may  be  con- 
victed under  3  How.  Ann.  St.  §  9176a,  of  em- 
bezzling tne  same. — People  v.  Hanaw  (Mich.)  65 
N.  W.  231. 

[b]     (Neb.;    1895.) 

The  facts  that  the  relation  of  debtor  and 
creditor  existed  between  a  principal  and  his 
agent,  and  that  on  balancing  the  account  the 
agent  was  found  indebted  to  the  principal,  were 
not  sufficient  to  sustain  a  conviction  of  embez. 
zlement  by  the  agent  of  property  of  the  princi- 
pal, in  the  absence  of  evidence  of  a  felonious 
intent  so  to  do. — Hamilton  v.  State  (Neb.)  64 
N.  W.  965,  46  Neb.  284. 

§  3.    —   By  corporate  agent  or  officer, 
la]     (Mich.:   1895.) 

Even  though  a  statute  prohibits  foreign 
corporations  from  doing  business  in  the  state 
without  compliance  with  certain  provisions,  so 
that,  without  such  compliance,  they  cannot 
make  enforceable  contracts  in  the  state,  yet  one 
who  has  undertaken  to  make  a  contract  of 
agency  with  such  a  corporation,  and  has  acted 
as  its  agent,  and  received  money  for  it  paid  on 
unenforceable  contracts,  may  be  convicted  of 
embezzling,  as  its  agent,  such  money.  Mc- 
Grath,  J.,  dissenting.  —  People  v.  Hawkins 
(Mich.)  64  N.  W.  736. 
[b]     (Neb.:    1895.) 

Crim.  Code,  §  121,  provides  the  punish- 
ment for  embezzlement  by  any  clerk,  agent,  at- 
torney at  law,  or  servant  of  any  private  person 
or  copartnership,  except  apprentices  and  per- 
sons within  18  years  of  age,  and  by  any  clerk, 
officer,  attorney  at  law,  agent,  or  servant  of 
any  corporation.  Held,  that  the  exception  as 
to  apprentices  and  those  under  18  years  of  age 
does  not  apply  to  an  employe  of  a  corporation. 
—McAleer  v.  State,  64  N.  W.  358,  46  Neb.  116. 

Ic]      (Neb.;    1895.) 

Under  Crim.  Code,  §  121,  defining  em- 
bezzlement by  any  clerk,  agent,  attorney  at 
law,  or  servant  of  any  private  person,  or  any 
copartnership,  except  apprentices  and  persons 
under  18  years  of  age,  or  by  any  officer,  attor- 
ney at  law,  agent,  clerk,  or  servant  of  any  in- 
corporated company,  the  corporate  character 
of  the  employer  is  an  essential  element  of  the 
offense,  when  employment  by  a  corporation  is 
charged  in  the  information,  unless  it  is  charged 
ami  proved  that  defendant  is  not  an  apprentice, 
or  within  18  years  of  age. — McAleer  v.  State 
64  N.  W.  358,  46  Neb.  116. 

§  4.    — —    By  banker  or  bank  officer, 
[a]     (Minn.;    1895.) 

If  a  bank  officer  appropriates  to  his  use 
the  funds  of  the  bank  intrusted  to  his  custody, 
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Oil     (§  4) 

with  Intent  to  '"„&  ' 

of  o  loan  to  '■"•;'    ,'v 

count.    Stat  '  'N1'""->  M  *v  VN"'- 

Q2  Minn.  T. 

""    kTofflce/Tk'bankha,  ewjj 

eommil  "'      V 

bad  such  possessi  m.  cus- 

propriation  of  them  by  him  w  itb  it  "  ''  '" 

deprive  the  bank  of  its  pro]  bsd  eto- 

bez/emeni  ntorj     larceny,    under    Pen. 

;  ,  suM.  -.  making  il   an  dement  of 

BtttUtO,        I. uy  .tl.at    tb,  :,-.-us,,     sb.,.1.     hare 

possession,  eustody,  or  con 
State  v.  Kortgaard  (Muni.)  t,l  N.  W.  Bl. 
62  Minn.  7. 
§   5,   By  public  official. 

",1    So'muchTBection  124.  Or.  Code    1873 
defining  embezzlement  of  public  f unds,  as  pro 
rides  thai    ii   any  officer  charged  with  tn«   coi 
lection    safe-keeping,   or  disbursemen    of   pub- 
Uc  funds  "shall  loan,  will.  or  wi ibout   interest 
*   * »   any  portion  of  the  public  money,        * 
every  such  a?t  shall  be  deemed    *    •    *    embez- 
llement  of  so  much  of  the  said moneys    •    *    ' 
nasbnllbe  thus    *    *    *    loaned     (Gen.  St.  WIS, 
n   749   §124),  was  intended  to  prevent  the  un- 

;„',,'  UBe  by  offiqers,  ana  others  with t their 
knowledge  ana  consent,  of  money  committed  to 
their "custody,  and  not  us  an  amendment  oi  es 

sttng  statutes  regulating  the  means  ofrnMerr- 

ne  Ind  accounting  for  public  funds.-State  v.. 
Hill  (Neb.)  66  N.  W.  541. 
47  Neb.  45G. 

11,1  ft":1  l! *'  5  1666,  providing  that  « 
any  officer  charged  with  the  collection,  safe- 
keeping, or  disburse.no.it  of  public  money  be- 
longinf  to  the  state  "shall  convert  to  hie  own 
,se  every  such  act  shall  be  deemed  an  embez- 
zlement" is  ineffectual  for  any  purpose.— State 
v.  Taylor  i.S.   !>.!  64  N.  W.  548. 

tCl  i'state  treasurer  who  unlawfully  appro- 
priated to  his  own  use  money  belonging  to  the 
state,  whirl,  came  into  his  custody  by  operation 
of  law  was  not  liable  to  indictment  under 
Oomn  Laws.  §  G71M!.  relating  to  embezzlement, 
or  section  6797,  relating  to  emh  .zzlement  by  an 
officer  of  an  association,  society,  or  corporation, 
nor  section  6799,  relating  to  embezzlement  by  a 
trustee.— State  v.  Taylor  (S.  D.)  64  N.  W.  548. 

|   6.    Indictment  and  information. 


U  Li)    Mi 


met.  and  ie<  '  providing  thai  i 

„„,-,,   shall  be  h.  1.1  Insufficient 
.  which  as    i 

i 

the  jury  . 

v.  Haul..  I.  w.  rae. 

§   8.    Allegation  of  ownership. 

Where  a  'sheriff  collected  the  bid  of  a  r»;r- 
and    converted    the 

same  to  hi  "  ll'e  ma""?*  "f  ""-' 

order  l.v  ib-  court  directing  to  whom  the 

should  "be  paid,  an   information  against  UK 
iff  need  not  alii  ge  to  whom  the  n 

ol   ownership  is  sunlit 
,ley  v.  State,  64  N.  \V.  70S,  46  Neb.  18i. 

§   9,    Variance     between     allegations 

and  proof. 

[a]     (Mlnn.i    1805.)  .        , 

Where  tl mplatat  for  larceny  by  t  b  • 

embezzlement   of  money,  under  Gen.  sj     i    ;i 
8  6709.  alleged   that  the  money  came  to 

fendau,      | bk>h  as  agent,  and  .1 

shows  thai   be  was  an  attorney,  and  miss 

,  ,1  moneys  collected,  there  is  no  variance. - 
State  v.  Brame  (Minn.)  63  N.  W.  2o0. 
Gl    Minn.   101. 


In]     (Mien. I    ISO-"!.') 

An  indictment  for  embezzlement,  alleg- 
ing the  embezzled  property  to  have  belonged  to 
complainant,  and  its  receipt  by  defendant  as 
his  agent,  may  be  amended  by  adding  the  words 
"for  the  use  of"  complainant.— People  v.  Hanaw 
(Mich.)  65  N.  W.  231. 

11  Gen.'st.  ISM]  §  7262,  providing  that  in 
a  prosecution  for  embezzlement  by  a  clerk, 
•vent  or  servant,  it  shall  he  sufficient  to  allege 
generally  in  the  indictment  an  embezzlement  of 
*  certain  sum,  without  specifying  the  particu- 
lars applies  to  bank  officers  indicted  for  embez- 
zlement or  statutory  larceny,  under  Pen.  Code, 
§  415  subd.  2.— State  v.  Kortgaard  (Minn.)  64 
N.  W.  51. 

62  Minn.   (. 

|  7.   Allegation  of  time. 

(Mich.:    1805.)  ,        , 

An   information    charging  embezzlement 

between  July  1,  1893,  and  D mber  31,  1893, 

is  sufficient,  ns  to  an  allegation  of  time;  2  How. 
\„n  st  §  9421,  providing  that  evidence  may  be 
given  of  any   embezzlement   committed   within 


lb]     (Minn.;    l*!i<i.)  .  ,   . 

Under  an   indictment   for  statutorj    lar- 
ceny or  embezzlement  in  the  general  form  au 
thorized    by   Gen.    St.    L894,   |   7262,   providing 
that    the   state  may   prove  any   and  all   act 
embezzlement  by  the  defendant  in  the  same  em- 
ploymeiit    en  I     within    six    mi 

after  the  time  stated  in  the  indictment,,  evidence 
of  acts  of  embezzlement  committed  prior  to  tne 
time  stated  in  the  indictment  is  lnadmiBSil 
evidence  of  the   substantive  offense.— State  v. 
Holmes  (Minn.)  OS  N.  W.  11. 

lCl  GemSt:  isai!'§  72G2.  providing  that  tie- 
state  mav  prove  any  acts  of  embezzlement 
mitted  within  six  months  next  alter  the  time 
stated  in  the  indictment,  is  permissive,  and  not 
mandatory;  and.  if  the  state  frames  an  indict- 
ment which  is  sufficient,  and  limits  itself  to  evi- 
dence which  is  admissible,  irrespective  of  that 
section  the  six-months  limitation  will  not  apply, 
and  the  indictment  can  be  sustained  by  evi- 
dence  of  an  act  of  embezzlement  committed 
prior    to    the    time    stated    therein.  —  State    v. 

Holmes  (Minn.)  G8  N.  W.  11. 

i  ii  I     <N.  D.;   1805.)  _  T  . 

In  a  prosecution   under  Oomp.   Laws.   S 

G796,  denning  embezzlement  as  'the  fraudulent 

appropriation  of  property  by  a  person  to  who... 

it  has  been  intrusted."   it  is  necessary   to  alleg. 

and   prove   the  ownership  of .*e  JB™J«&  em 

bezzled.— State  v.  Collins  (N.  D.)  01  -V  W.  -i  •• 

4  N.  D.  433. 


§    10.    Evidence. 

<MlnUndef  Gen.  St.  1S94.  §  7262,  providing 
that  on  the  trial  of  an  indictment  for  embezzle 
i  ment  evidence  may  be  given  of  any  such  embez- 
zlement within  six  months  "next  after  the  tame 
stated  in  the  indictment,  evidence  may  be  given, 
in  supporl  of  the  substantive  offense,  of  an  act 
of  embezzlement  committed  on  the  date  alleged 
in  the  indictment— State  v.  Kortgaard  (Mum.) 
64  N.  W.  51. 

(12  Minn.  7. 

§   11.   Snfficieney. 

"*  On' 'triai" of  'the' secretary  of  a  board  of  edu 
cation,   who  was  also  county   treasurer    for  em- 
bezzlement   of   school    funds,    the   records   of   the 
county  treasurer's  office,  showing  that  defendant 
as  secretary,   had  on  a  certain  date  receipted  to 


gXS^fff^&^SS'Sra  1=    hmis'el,', 'as  ueasurer,  for  a  certain  sum  helongin 
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ool  district,  wore  not  conclusive  as  to 
mount  paid. — Hockenberger  v.  State  (Neb.) 
68  N.  W.  K«7. 

|b]     (Wis.:    l.s!>.-.l 

Evidence  tbat  defendant  was  in  A.  coun- 
ty at  a  certain  time,  and  there  failed  to  pay  over 
money  collected  by  him  as  agent,  and  payable 
nling  to  his  contract,  without  evidence 
that  the  collections  were  made  iti  that  county, 
or  that  a  demand  had  there  been  made  for  the 
money  so  retained,  will  not  sustain  a  conviction 
for  embezzlement  in  such  county. — Dix  v.  State, 
til  N.  W.  760,  SO  Wis.  250. 

5   12.   Instructions. 

[a]  (Mich.;    1895.) 

A  charge  that  the  mere  retention  of  money 
by  defendant  employe1,  or  its  expenditure  for  the 
purposes  of  the  employer  in  excess  of  the  amount 

1  upon  for  expenses,  was  sufficient  to  au- 
thorize a  conviction,  without  reference  to  the  ne- 
cessity  of  a  criminal  intent  on  defendant's  part. 
was  erroneous. — People  v.  Bauman  (Mich.)  63 
N.  W.  51G. 

105  Mich.  543. 

[b]  ranch.:   ls«in.> 

The  facts  being  undisputed,  and  sufficient 
to  warrant  it.  the  court  may  charge  that  they 
amount  to  embezzlement,  if  the  jury  find  the 
intent.— People  v.  Hawkins  (Mich.)  6*4  N.  W. 
736.      . 

[c]  (S.  D.:   189.-.> 

In  a  prosecution  for  embezzlement  it  was 
not  error  to  charge  in  the  words  of  the  statute 
that  "the  fact  that  the  accused  intended  to  re- 
store the  property  embezzled,  is  no  ground  of  de- 
fense, or  of  mitigation  of  punishment,  if  it  has 
not  been  restored  before  an  information  has  been 
laid  before  a  magistrate,  charging  the  commis- 
sion of  the  offense,"  though  there  was  no  evi- 
dence that  an  information  was  laid  before  a 
magistrate.— State  v.  Serenson  (S.  D.)  64  N.  W. 
130. 

EMBLEMENTS. 

Rights  as  between  tenant  and  purchaser  of  prem- 
ises, see  "Landlord  and  Tenant,"  §  5. 


EMBRACERY. 

Offering  bribe  to  juror,  see  "Bribery." 


EMINENT  DOMAIN. 

I.  THE  POWER,  §5  1-9. 
II.  CONDEMNATION     PROCEEDINGS,   §§ 

10-24. 
III.  COMPENSATION,  §§  25-40. 

1.  Right  to  Compensation — What  Consti- 

tutes Taking  or  Damaging,  §§  25-27. 

2.  Who  Entitled   to  Award— 1'uyment  as 

Affected   by  Mortgage  or  Change  of 
Title,  sS  28-32. 

3.  Measure  of  Damages,  5§  33-40. 

IV.  REMEDIES  OF  LANDOWNERS,  §§  41, 
42. 

Condemnation  of  land  for  erection  of  public  ware- 
house,   class    legislation,     see     "Constitutional 
.    Law,"  §  24. 


I.    THE  POWER. 

What  constitutes  appropriation,  see  post,  §  32. 

§   1.   Public  use. 
la]     (Minn.:    1.S96.) 

,...„.  „Laws  1893,  c.  64  (Gen.  St.  1894,  5§ 
(724-7729),  is  entitled  "An  act  providing  for 
the  erection  of  grain  warehouses  and  grain  ele- 


vators on  or  near  the  right  of  way  of  rail' 
ami  providing  for  condemnation  proceedings  iri 
connection  therewith,"  and  provides  that  any 
person  desiring  to  erect  and  operate  at  any 
railroad  siding  a  warehouse  or  elevator  for  the 
purchase,  sale,  shipment,  or  storage  of  grain 
for  the  public,  for  hire,  may  apply  for  the  site 
therefor,  and  have  the  same  condemned.  Relit, 
that  it  does  not  authorize  the  condemnation  of 
an  elevator  for  the  purchase  and  sale  of  grain 
solely  on  the  account  of  the  applicant,  so  that 
the  applicant  may,  at  his  option,  use  the  eh  - 
vator  for  the  storage  of  grain  for  the  public, 
for  hire,  and  hence  it  is  constitutional. — Stew- 
art v.  Great  Northern  Ry.  Co.  (Minn.)  6S  N. 
W.  208. 

[b]  (Xeb.:    lS!>r,.> 

The  use  of  water  for  irrigation,  under 
Act  March  27,  1889,  is  a  public  use,  within 
Bill  of  Rights,  §  21.  permitting  private  property 
to  be  taken  for  such  use  on  compensation  being 
i  made  therefor. — Paxton  &  Hershey  Irrigating" 
Canal  &  Land  Co.  v.  Fanners'  &  Merchants' 
Irrigation  &  Land  Co.,  64  N.  W.  343,  45  Neb. 
884. 

[c]  CWis.;    1R93.) 

Laws  1891,  c.  401,  provides  for  the  con- 
struction of  drains  for  agricultural,  sanitary,  or 
mining  purposes  across  the  lands  of  others,  ami' 
for  payment  of  damages  to  owners  of  lands  in- 
jured by  the  construction  thereof.  The  act  does 
not  declare  that  such  drains  are  necessary  or  de- 
sirable to  promote  any  public  interest,  conven- 
ience, or  welfare.  Ilihl,  that  the  advantages  re- 
sulting therefrom  aie  not  of  such  a  public  charac- 
ter as  to  authorize  the  taking  of  private  property 
for  their  construction. — In  re  Theresa  Drainage 
Dist,  63  N.  W.  2S8,  90  Wis.  301;  Johnson  v. 
Schmidt,  Id. 

[d]  (WTis.:   18950 

The  legislature  must  specify  the  use  ancJ 
purpose  for  which  it  authorizes  private  property  to 
be  taken. — In  re  Theresa  Drainage  Dist.  (Wis.*) 
63  N.  W.  288,  90  Wis.  301;  Johnson  v.  Schmidt, 
Id. 

§  2.   Necessity  for  taking. 

laj     (Mich.;    1896.) 

That  a  railway  has  sold  a  number  of  car- 
loads of  gravel  will  not  nrevent  it  from  condemn- 
ing land   necessary  for  the  more  convenient  re- 

of  gravel   from  its  gravel  "its. — Saginaw, 
T.  &  H.  R.  Co.  v.  Bordner  (Mich.)  66  N.  W.  62. 
(1>I     (X.  D.:    1896.) 

Where  property  is  needed  by  a  railroad 
company  to  increase  the  safety  of  its  roadbed 
at  points  where  it  is  unsafe  at  a  particular 
time  of  the  year,  a  legal  necessity  arises  for 
condemning  the  property. — Bigelow  v.  Draper 
(N.  D.)  69  N.  W.  570. 

§   3.    Necessity    of    paying    or    providing 
for   adequate  compensation, 
[a]     (Neb.:    1895.) 

The  provision  of  Act  March  27,  1SS9,  as 
amended  by  Act  1S93,  abolishing  riparian  rights 
in  all  streams  over  20  feet  in  width,  without 
making  compensation  to  the  riparian  owners,  is 
invalid. — Clark  v.  Cambridge  &  A.  Irr.  &  Imp. 
Co.,  64  N.  W.  239,  45  Neb.  798. 

[lil     (Neb.;    IMui.i 

Const,  art.  1.  §  21,  under  which  one  may  in- 
sist on  compensation  for  the  taking  of  his  land 
as  a  condition  precedent  to  the  taking,  applies  to 
counties  exercising  the  right  of  eminent  domain. 
— Hodges  v.  Board  of  Sup'rs  of  Seward  County 
(Neb.)  OS  N.  W.  1027. 

tel     (Neb.;    1896.) 

The  failure  of  one  over  whose  land  a  road 
is  proposed  to  be  laid  out  to  file  his  claim  for  dam- 
ages for  the  taking  of  the  land  within  the  time 
fixed  in  the  notice  to  file  claims  does  not  bar  hinj 
of  the  right  (Const,  art.  1,  §  21)  to  insist  on  com- 
pensation for  the  taking  as  a  condition  precedent 
to  opening  the  road. — Hodges  v.  Board  of  Sup'rs 
of  Seward  County  (Neb.)  0b  N.   \V.  1027. 
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§  4.   Determination  by  jury. 

(9.  IJ.i    imi.v,  , 

Since  Comp  Laws,  §  1824,  gives  a  land- 
owner the  riL-ht  to  appeal  to  a  Jury  from  the  as- 
sessment   b  ip  soperv&ow  qi   dai 

i  [oned  by  the  laving  out,  alteration,  or  die- 
continuance  of  a  road,  Id.  i  1302,  providing  that 
the  assessment  ol  such  damages  shall  be  made 
township  supervisors,  is  no!  in  conflict  with 
Cor  i  art.  8,  S  IS,  winch  provides  that  private 
property  shall  not  be  taken  fur  public  use  or 
1  without  just  compensation,  as  de- 
termined by  a  jury.-  Town  of  Dell  Rapids  v. 
Irving  (S.  D.)  64  N.  W.  I  19. 

§   5.    'Who   authorized  to  condemn. 
|ii]     (11  In  ii.:    1895.) 

A  receiver  of  an  insolvent  railroad  cor- 
poration cannot  condemn  lands  in  behalf  of  the 
company  without  authority  of  court.-  Minne- 
apolis &  St.  L.  Rv.  Co.  v.  Minneapolis  Western 
Ry.  Co.  (Minn.)  63  N.  \V.  1035,  61  Minn.  502; 
Minneapolis  Western  By.  Co.  v.  Minneapolis  & 
St.  L.  Uy.  Co.,  Id. 

1 1. 1     (Minn. i    189G.) 

Laws  1893,  c.  04  (Gen.  St.  1894,  §§ 
7724-772!)).  providing  for  the  erection  of  pub- 
lic grain  warehouses  and  grain  elevators  on  or 
near  the  right  of  way  of  railroads,  and  for  the 
condemnation  of  sites  therefor,  by  any  person 
desirous  of  operating  the  elevator  or  ware- 
house, authorizes  a  party  who  has  erected  a 
public  elevator,  and  is  operating  it  on  the  site 
sought  to  be  condemned,  under  a  license  from 
the  railroad  company,  which  has  been  revoked, 
to  take  effect  in  the  near  future,  to  acquire  the 
easement  to  continue  for  a  fixed  term  to  main- 
tain and  operate  the  elevator  on  such  site.— 
Stewart  v.  Great  Northern  Ry.  Co.  (Minn.)  68 
N.  W.  208. 

[c]     (Neb.:   1895.) 

Act  March  26,  1895.  relating  to  irriga- 
tion districts,  is  not  in  conflict  with  the  pro- 
vision of  the  constitution  against  the  taking  of 
private  property  for  private  use,  since  an  irriga- 
tion district  is  a  public  corporation.— Board  of 
Directors  of  Alfalfa  Irrigation  Dist.  v.  Collins 
64  N.  W.  10S6,  46  Neb.  411. 

§  6.   Property  subject  to. 

[a]  (Mich.:   1893.) 

How.  Ann.  St.  §  4772,  providing  that  no 
street,  highway,  etc.,  shall  be  opened  through 
the  grounds  of  a  cemetery  association  without 
consent  of  the  board  of  directors,  only  exempts 
such  associations  from  condemnation  proceed- 
ings under  the  general  law. — Woodmere  Ceme- 
tery v.  Roulo  (Mich.)  62  N.  W.  1010. 
104  Mich.  595. 

[b]  (Minn.;    1895.) 

The  fact  that  a  railway  company  occu- 
pied premises  sought  to  be  condemned,  under  a 
revocable  license,  before  another  company  pur- 
chased them,  gave  it  no  right  to  condemn  the 
premises  after  the  latter  company  acquired 
them.— Minneapolis  &  St.  L.  Ry.  Co.  v.  Minne- 
apolis Western  Ry.  Co.  (Minn.)  63  N.  W.  1035, 
61  Minn.  502;  Minneapolis  Western  Ry.  Co. 
v.  Minneapolis  &  St.  L.  Ry.  Co.,  Id. 

Ic]      (N.  D.:    1N90.) 

Under  Rev.  Code,  §  2947,  subd.  3,  and  sec- 
tion 595S,  subd.  6,  relative  to  the  condemna- 
tion of  property,  the  right  of  a  riparian  owner 
to  a  natural  stream  flowing  over  his  land  may 
be  condemned. — Bigelow  v.  Draper  (N.  D.)  69 
N.  W.  570. 

Id]     (N.  D.:    1S90.) 

Const.  §  210,  providing  that  flowing  streams 
and  natural  water  courses  shall  remain  the  prop- 
erty of  the  state  for  mining,  irrigation,  and  man- 
ufacturing purposes,  does  not  prohibit  the  diver- 
sion of  part  of  a  nonnavigable  water  course  for 
a  public  use,  the  integrity  of  the  stream  not  being 
therebv  impaired. — Bigelow  v.  Draper  (N.  D.) 
60  N.  W.  570, 


I  7.    Extent  of  power. 

(Hinn.i    is!)7.i 

Gen.  Si.   1894,  Si  2750,  providing  that  any 
railroad  co  may  alter  its  Line  when- 

ever the  line  can  be  thereby  improved,  and  con- 
ferring on  the  corporation  "the  tame  righu 
and  privilege*  to  build  such  road  as  altered  ai 
it  it  were  the  original  line,"  authorizes  the 
condemnation  of  land  for  the  new  line.  -Fletch- 
er v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Minn.) 
69  N.  W.  [085. 

§   8.   Property  already  in  pnblic  use. 

[a]  llovrii:    1898.) 

fuder  Code,  §  1270,  authorizing  cities 
and  Incorporated  towns  to  take  private  prop- 
erty for  streets,  a  town  may  extend  a  street 
across  the  depot  grounds  of  a  railway  company, 
where  such  taking,  though  it  interferes  with, 
does  not  deprive  tbe  railroad  company  of,  the 
right  to  operate  its  road. — Chicago,  .\1.  &  St.  P. 
Ry.  Co.  v.  Starkweather  (Iowa)  66  N.  W.  87. 

[b]  (Minn.:    1895.) 

One  railroad  company  cannot,  under  the 
statute,  condemn  the  lands  of  another  company 
lied  or  necessary  for  the  prosecution  of  its 
railroad  business,  except  for  crossing  purpe 
Minneapolis  &  St.  L.  Ry.  Co.  v.  Minneapolis 
Western  Ry.  Co.  (Minn.)  63  X.  W.  1035,  61 
Minn.  502;  Minneapolis  Western  Ry.  Co.  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  Id. 

Ic]     (Neb.:    1890.) 

A  railroad  company  which  has,  by  ordi- 
nance, acquired  a  permanent  easement  in  the 
streets  of  a  city,  is  not  entitled  to  compensation 
from  a  street-railway  company  as  a  condition 
to  the  crossing  of  its  tracks  by  the  latter,  under 
a  grant  of  power  from  the  city. — Chicago,  B.  & 
Q.  It.  Co.  v.  Beatrice  Rapid-Transit  &  Power 
Co.  (Neb.)  66  N.  W.  830. 
47  Neb.  741. 

§   9.    Rights    acquired    by    condemnation 
proceedings. 

(Minn.;    1895.) 

A  railroad  company,  condemning  lands 
under  a  charter  authorizing  it  to  take  an  ab- 
solute fee  in  lands  condemned  for  public  pur- 
poses, acquired  a  perpetual  easement  in  the 
lands.— Gurney  v.  Minneapolis  Union  Elevator 
Co.  (Minn.)  65  N.  W.  136. 
63  Minn.  70. 


II.    CONDEMNATION  PROCEEDINGS. 

Compelling  institution  of  proceedings,  see  post,  i 

41. 
Evidence  as  to  damages,  see  post,  §  39. 
Rights  acquired,  see  ante,  §  9. 
of  purchaser  as  to  compensation,  see  post, 

§30. 

§   10.    Procedure. 

[a]  (Mich.;    1895.) 

Where  the  allegation,  m  a  petition  by  a 
railroad  company  for  condemnation  of  land,  of 
the  filing  of  a  map  and  survey  of  its  line  is  not 
denied,  proof  of  such  filing  is  unnecessary.— 
Cincinnati.  S.  &  M.  R.  Co.  v.  Bay  City  &  B.  C. 
R.  Co.  (Mich.)  64  N.  W.  471. 

[b]  (I*.  D.;    1S96.) 

Condemnation  proceedings  by  a  railroad 
company  should  be  brought  in  the  company's 
name,  though  its  property  be  in  the  hands  of 
a  receiver.— Bigelow  v.  Draper  (N.  D.)  69  N. 
W.  570. 

[c]  (N.  D.;    1896.)  ,.,.., 

Where  condemnation  proceedings  by  a  rail- 
road company  are  brought  in  the  name  of  its 
receiver,  the  court  may,  after  verdict,  amend 
all  proceedings  by  inserting  the  name  of  the 
company.— Bigelow  v.  Draper  (N.  D.)  69  N.  W. 
570. 
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5  11.    Petition. 

[nj     (Mich.:    1895.) 

An  allegation,  in  a  petition  for  condem- 
nation of  land,  that  the  petitioner  had  not  been 
able  to  acquire  title  to  the  land  by  purchase 
Im cause  the  owner  refused  to  sell,  sufficiently 
alleges  a  bona  fide  effort  to  first  obtain  the 
property  by  purchase. — Cincinnati,  S.  &  M.  K. 
Co.  v.  Bay  City  &  B.  C.  R.  Co.  (Mich.)  64  N. 
\V.  471. 

[b]  (Minn.:    1807.) 

The  petition  to  condemn  lands  for  railroad 
purposes  need  not  specify  the  particular  pub- 
lic use  to  which  each  tract  is  to  be  put.— 
Fletcher  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 
(Minn.)  69  N.  W.  1085. 

[c]  (Minn.;    1897.) 

The  petitioner  in  condemnation  proceed- 
ings may,  by  leave  of  court,  amend  his  petition 
by  striking  therefrom  land  as  to  which  he  does 
not  wish  to  continue  the  proceedings,  the  land- 
owner not  objecting. — Fletcher  v.  Chicago.  St. 
P..  M.  &  O.  Ry.  Co.  (Minn.)  69  N.  W.  10S5. 

§   12.   Description  of  property. 

[a]  (Mien.;    1895.) 

Where  th<  fee  of  lots  abutting  a  public 
street  extends  t(,  the  center  of  the  street,  a  pe- 
tition by  a  railroad  company  with  a  track  on 
one  side  of  such  street  asking  for  the  condemna- 
tion of  the  lots,  describing  them  by  lot,  block, 
and  plat  adjacent  and  contiguous  to  its  track  on 
such  side,  is  not  bad  for  ambiguity  of  descrip- 
tion.—Cincinnati,  S.  &  M.  R.  Co.  v.  Bay  City 

6  B.  C.  R.  Co.  (Mich.)  64  N.  W.  471. 

[b]  (Mich.;    1S97.) 

An  owner  of  land  sought  to  be  taken  for 
street  purposes  cannot  object  to  the  sufficiency 
of  a  petition  in  condemnation  because  the  land 
of  each  owner  is  not  separately  described, 
where  his  own  is  sufficiently  described,  and  the 
other  owners  assent  to  the  taking;  nor  because 
it  fails  to  describe  his  interest  in  a  strip  of 
land  over  which  he  has  a  right  of  way  in  com- 
mon with  others,  such  right  not  being  affected 
by  appropriating  the  land  for  street  purposes. — 
City  of  Pontiac  v.  Lull  (Mich.)  69  N.  W.  1110. 

§   13.    Notice  to  landowner. 
(Mich.;    189(S.) 

Under  3  How.  Ann.  St.  5  3332.  relating 
to  service  of  notice  in  condemnation  proceedings 
on  a  nonresident  landowner,  and  providing  that, 
if  he  has  an  agent  within  the  state,  service  may 
be  made  on  such  agent  or  upoD  him  personally, 
out  of  or  within  the  state,  the  notice  may  be 
served  on  him  personally  without  the  state, 
though  he  has  an  agent  within  the  state.— Sag- 
inaw. T.  &  II.  R.  Co.  v.  Bordner  (Mich.)  66  N. 
W.  62. 

§   14.    Tribunals   to  determine   issues. 
[n]     (Mich.:    1S91.> 

Saginaw  City  Charter,  §  8.  tit.  15.  which 
provides  that  ju>\>rs  must  be  qualified  electors, 
and  people  of  fair  character  and  sound  mind, 
freeholders  in  the  city,  and  understanding  Eng- 
lish, is  not  in  conflict  with  the  provisions  of  the 
constitution  that  in  condemnation  proceedings 
the  issues  shall  be  passed  on  by  "a  jury  of  free- 
holders" (Const,  art.  18,  §§  2,  14,  and  article 
15,  §  151. — City  of  Saginaw  v.  Campau  (Mich.) 
Gl  X.  W.  65. 

102  Mich.  594. 
[b]     (Mich.;    1S95.) 

Const,  art.  18,  §  2,  provides  that,  when 
private  property  is  taken  for  public  use,  the 
necessity  for  using  such  property,  and  the  just 
compensation  therefor,  except  when  to  be  made 
by  the  state,  shall  be  ascertained  by  a  jury  of 
12  freeholders,  or  by  not  less  than  3  commis- 
sioners appointed  by  a  court  of  record,  as  shall 
be  prescribed  by  law.  How.  Ann.  St.  §  2,  par. 
3,  provides  that  all  words  purporting  to  give  a 
Joint  authority  to  three  or  more  public  officers 
or  other  persons  shall  be  construed  as  giving 


such  authority  to  a  majority,  unless  otherwise 
expressly  declared  in  the  law  giving  the  au- 
thority. "  Held,  that  a  majority  of  such  commis- 
sioners may  determine  the  necessity  for  taking 
such  property.  Kress  v.  Hammond  (1892)  52 
N.  W.  728.  92  Mich.  372,  distinguished.— Serrell 
v.  Oakland  Probate  Judge,  65  N.  W.  107. 

[c]  (N.  D.:    1896.) 

The  question  of  the  necessity  of  condemna- 
tion is  triable  by  the  court. — Bigelow  v.  Dra- 
per (N.  D.)  69  N.  W.  570. 

[d]  (IV.  LI.:    1896.) 

All  issues  except  that  of  compensation  are 
triable  by  the  court.— Bigelow  v.  Draper  (N.  D.) 
69  N.  W.  570. 

§15.    Issues   raised. 
(Mich.;    1895.) 

The  objection  that  proceedings  condemn- 
ing property  of  a  railroad  company  are  void 
because  they  included  its  track,  and  were  in  vio- 
lation of  How.  Ann.  St.  §  3331.  cannot  be  urged 
where  the  issue  as  to  whether  it  is  exempt  is 
not  raised  by  the  pleadings.— Cincinnati.  S.  & 
M.  R.  Co.  v.  Bay  City  &  B.  C.  R.  Co.  (Mich.) 
64  N.  W.  471. 

§16.    Adjournment. 

(Mich.;    189G.) 

In  condemnation  proceedings,  the  fact 
that  the  court  granted  an  adjournment  before 
the  sheriff  returned  his  list  of  jurors— such  ad- 
journment being  wirh  the  consent  of  the  par- 
ties— cannot  be  assigned  as  error. — Ann  Arbor 
R.   Co.   v.   Beach   (Mich.)   68   N.   W.    124. 

§17.    Attendance    of   judge   upon   jury. 
(Mich.;    1895.) 

A  circuit  judge  may  be  present  and  pre- 
side over  a  proceeding  by  a  jury  to  condemn 
land  for  union  depot  purposes,  by  virtue  of  How. 
Ann.  St.  §  3466,  providing  that  he  "may  attend 
said  jury  to  decide  questions  of  law  and  admin- 
ister oaths  to  witnesses." — Fort  St.  Union  De- 
pot Co.  v.  Backus  (Mich.)  61  N.  W.  787. 
103  Mich.  556. 

§18.    Evidence. 

[a]  (Mich.;    1895.) 

In  a  proceeding  to  open  a  street,  it  is  er- 
ror to  allow  opinion  evidence  as  to  the  necessity 
thereof.  —  Citv  of  Grand  Rapids  v.  Bennett 
(Mich.)  64  N.  W.  5S5. 

(b]  (Minn.;    1897.) 

In  a  proceeding  to  condemn  land  for  a 
change  of  the  line  of  a  railroad  through  a  city, 
an  ordinance  authorizing  the  change  is  admis- 
sible to  show  the  consent  of  the  city  thereto 
required  by  Gen.  St.  1S94,  §  2750,  though  ob- 
jected to  on  the  ground  that  its  provisions  as  to 
the  rights  it  purports  to  grant  in  the  streets 
are  invalid;  no  question  of  the  company's  right 
to  use  any  street  by  virtue  of  the  ordinance 
being  involved. — Fletcher  v.  Chicago.  St.  P., 
M.  &  O.  Ry.  Co.  (Minn.)  69  N.  W.  1085. 

§   19.   Verdict   and   judgment. 

[a]  (Mich.;    1895.) 

In  condemnation  proceedings,  the  jury 
cannot  be  required  to  itemize  the  damages. — 
City  of  Grand  Rapids  v.  Bennett  (Mich.)  64  N. 
W.  585. 

[b]  (Mich.;   1896.) 

A  judgment  confirming  an  award  of 
damages  for  private  land  taken  by  the  city  of 
Detroit,  under  Pub.  Acts  1883,  No.  124,  as 
amended  by  Pub.  Acts  1887,  No.  48,  which  be- 
came final  in  the  absence  of  an  appeal  there- 
from, gave  the  landowner  a  vested  right  to  the 
compensation,  though  the  title  or  right  to  use 
the  land  could  not  vest  in  the  public  until  pay- 
ment should  be  made,  which  right  to  compen- 
sation was  not  taken  away  by  Local  Acts  1895, 
No.  467,  providing  that  all  proceedings  to  take 
private  property  on  the  part  of  said  city  should 
be  governed   by  its  provisions,  and   repealing, 
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without  saving  clause,  all  acta  in  conflict  with 
,  thai  the  landon  m  r  was  entitled  to  com- 
pel the  eil  y  to  lev;  men!    under   the 
ni  of  his  judgment. 
Baleh  I  67  N     \V. 
122. 
[ol    (Mlch.i   1897.) 

In  a  proceeding  to  open  a  street  across  a 
railroad,    where    the    i ■  v i ,  1 , ■  1 1 < ■ , ■    was    conclusive 
that  precautions  for  the      ifety  of  the 
would  be  necessary,   the  jury   were  nol  justi- 

ding,  from  their  view  of  ft 
alone,  that  a  gate  and  Bagman  would  n"t   i.e 
necessary.— Citv    of   Detroit    v.    Detroit,    Q.    II. 
\l.   Ry.  Co.  (Mich.)  TO  N.  W.  578. 

:  .1  I     IN.  D.)    1898.) 

Though  the  jury  has  taken  a  view,  under 
the  statute,  of  premises  which  it  is  cl 
will  be  damaged  by  diversion  of  a  water  course, 
the  verdict  m-st  be  within  the  evidence  as  to 
the  value.  I,  cannot  be  based  solely  upon  their 
own  judgment  from  the  Inspection  of  the  prop- 
erty.-  Bigelow  v.  Draper  (X.  D.)  G9  N.  W.  570. 

§  20.   Costs. 
(Mich.;    18050 

Under  How.  Ann.  St.  §  34G8,  providing 
that  if,  on  the  second  trial  of  a  proceeding  by  a 
union  depot  company  to  condemn  land,  the 
amount  of  the  award  is  diminished,  the  differ- 
ence shall  be  refunded,  "and  judgments  therefor 
and  for  all  costs  of  the  appeal  shall  be  rendered 
against  the  party  so  appealing,"  the  successful 
party  is  entitled  to  rests  of  such  second  trial.— 
Fort  St.  Union  Depot  Co.  v.  Backus  (Slich.)  Cl 
N.  W.  7S7. 

103  Mich.  556. 

§  21.   New  trial. 

(Mich.;    1807.) 

Under  Pub.  Acts  1882,  No.  26,  8  11,  au- 
thorizing cities  and  villages  to  take  private  prop- 
erty for  public  use.  and  providing  that  if  a 
motion  for  new  trial  is  overruled,  the  court  shall 
enter  judgment  confirming  the  verdict,  and  that 
such  judgment,  unless  reversed,  shall  be  final, 
the  court  has  no  power  to  grant  a  new  trial  after 
a  motion  therefor  has  once  been  denied,  and 
the  verdict  confirmed. — Zoltowski  v.  Chambers 
(Mich.)  70  N.  W.  1018. 

U   22.    Right  of  appeal. 
Tal      down;    1S07.> 

Where  there  is  an  appeal  from  an  assess- 
ment of  damages  by  a  sheriff's  jury  in  condem- 
nation proceedings,  after  the  assessment  has 
been  paid  to  the  sheriff,  Code,  §  1255,  provides 
that  the  sheriff  shall  retain  the  money  till  the 
appeal  is  determined.  Section  1256  provides 
that  "acceptance  by  the  landowner  of  the 
damages  awarded  by  the  commissioners  shall 
bar  his  right  to  appeal."  After  an  assessment 
of  damages,  the  defendant  paid  the  amount  to 
the  sheriff,  and  both  parties  appealed.  With- 
out the  knowledge  of  defendant,  plaintiff  ac- 
cepted the  money  from  the  sheriff.  Held  that, 
while  plaintiff's  appeal  was  defeated  thereby, 
the  court  had  jurisdiction  on  defendant's  ap- 
peal, and  plaintiff  had  the  right  to  contest  the 
amount  of  recovery. — Burns  v.  Chicago,  Ft.  M. 
&  D.  M.  Ry.  Co.  (Iowa)  70  N.  W.  728. 

[bl     (Mich.;    1895.) 

A  petitioner  in  condemnation  proceed- 
ings, who,  after  appealing  from  an  award,  pays 
the  damages  under  the  order  of  confirmation, 
and  takes  possession  of  the  condemned  property, 
does  not  thereby  lose  his  right  of  appeal. — Fort 
St.  Union  Depot  Co.  v.  Peninsular  Stove  Co. 
(Mich.)  61  N.  \V.  1007. 
103  Mich.  637. 

lei     (Minn.;    1  S97.) 

An  order  denying  a  motion  to  set  aside  the 
report  of  commissioners  in  condemnation  pro- 
ceedings is  not  appealable.— Fletcher  v.  Chi- 
cago, St.  P.,  M.  &  O.  By.  Co.  (Minn.)  69  N. 
H.  10S5. 


§   23.    Review. 

I  ii  I     (Mich. I    1890.) 

When   ii  ■  on   certiorari  In  con- 

bat  only  a  small 
portion  of  the  te  u  porated  iu  the 

return  D  thai 

ony  of  a  juror  shows  thi 
not  a  frei  boldi  r,  and  therefore  was  It 

as  a   juror,   is   not    ground    for   reversal,    though 
such  juror 

such  fact.-   Ann  Arbor  B.  Co.  v.  Beach  (Mich. I 
88  N.  W.  184. 

1 1,1     (Mich.  |    1K!>7.| 

While  the  opinions  of  witnesses  as  to  the 

Lty  of  taking  land   for  street  purposei 

ii mpetent   in   condemnation   proceedings,   the 

admission    of   BUCh    testimony    is   not   u   sue 
lial  error,    warranting  a   reversal  of  the  judg 
meat,  where  the  farts  on  which  it  was  based, 
and    the    Other    facts    hearing    on    the    qm 
were   fully    shown,    and   the   jury    viewed 
premises.-   lily    of   Pontiae   v.    Lull   (Michj    69 
N.    W.   1110. 
(cl     (Mich. |   is!»7.) 

The  fact  that  counsel  for  a  city  in  con- 
demnation proceedings  for  opening  a  street,  in 
his  opening  statement,  stated  to  the  jury  thai 
they  might  consider  benefits,  in  arriving  at  tie- 
damages  of  a  property  owner,  does  not  consti 
tute  reversible  error,  where  do  evidence  as  to 
benefits  was  given,  and  the  jury  were  properly 
instructed.— City  of  Pontiae  v.  Lull  (Mich.)  89 
N.  W.  1110. 


24. 


Decision. 


In]     (Mich.)    1896.) 

Under  How.  Ann.  St.  §5  1302.  1303.  the 
decision  ot  a  township  board,  on  an  appeal  by 

a  property  owner  from  the  action  of  the  com 
missioners  of  highways  in  locating  a  road,  and 
awarding  compensation  for  land  taken,  is  final 
and  conclusive. — Brown  v.   Township   Board   of 
Greenfield  Tp.  (Mich.)  07  N.  \V. 

Ibl     (N.  D.;    1SOU.) 

An  order  of  condemnation  in  proceedings 
under  the  statute  may  be  reversed  as  to  one  of 
the  parties,  and  affirmed  as  to  others. — Bigelow  v. 
Draper  (N.  D.)  69  X.  W.  570. 


III.   COMPENSATION. 

Necessity  of  first  paying  or  providing  for  ade- 
quate compensation,  see  ante,  §§  3,  4. 

Damages  from  change  of  grade  of  street,  see 
"Municipal  Corporations,"  §§  164-168. 

resulting     from     public     improvements,     see 

"Municipal   Corporations,"  §§   164-16S. 

1.  RIGHT    TO    COMPENSATION  —  WHAT 

CONSTITUTES  TAKING  OR 

DAMAGING. 

§   25.    Right  to  compensation. 

[a]  (Minn.;    1895.1 

Sp.  Laws  1872,  c.  93,  requiring  the  C. 
M.  &  St.  P.  Ry.  Co.  to  maintain  a  continuous 
connection  through  the  city  of  St.  Paul  between 
certain  lines  already  built,  and  authorizing  it  to 
enter  on  and  cross  any  streets  or  lands  neces- 
sary in  forming  such  connection,  but  forbidding 
it  to  enter  on  such  streets  "so  long  as  said  com- 
pany have  the  right  to  use  the  public  levee  for 
such  connection,  and  can  accomplish  such  con- 
nection by  the  use  of  such  levee,"  confers  on 
the  company  the  right  to  place  its  tracks,  nec- 
essary for  such  connection,  on  the  public  levee 
without  condemnation  proceedings. — City  of  St. 
Panl  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.) 
63  N.  W.  267. 

[b]  (Neb.:    1897.) 

One  whose  property  is  taken  or  damaged 
for  public  use  may  recover  compensation  there- 
for, regardless  of  what  name  is  given   the   ac- 
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tion,  or  whether  his  petition  states  a  cause  of 
action  ex  delicto  or  ex  contractu. — Count?  of 
Douglas  v.  Taylor  (Neb.)  70  N.  W.  27. 

§  26.    Rip-Ms      of     abutting      owners     in 
streets. 

[a]     (Minn.;   1S95.) 

The  construction  of  a  telephone  line  on  a 
highway,  as  authorized  by  Gen.  St.  1894,  §  2641, 
does  not  impose  an  additional  servitude  on  the 
highway.  Start,  C.  J.,  and  Buck,  J.,  dissenting. 
—Cater  v.  Northwestern  Tel.  Exch.  Co.  (Minn.) 
63  N.  W.  111. 

£b]      (Wis.;    1895.) 

Where  the  owner  of  land  abutting  on  a 
street  permits  a  railway  company  to  construct  on 
the  street  its  track,  and  occupy  the  same  for 
railroad  purposes,  without  objection,  he  waives 
all  remedies  except  his  statutory  right  to  have 
his  damages  assessed. — Frey  v.  Duluth,  S.  S.  & 
A    Ry.  Co.,  04  X.  \Y.  1038,  91  Wis.  309. 

[el     (Wis.:    1897.) 

The  construction  and  operation,  on  a  pub- 
lic street,  of  an  electric  railroad  extending  be- 
tween two  or  more  cities  and  towns,  for  the 
tiansportation  of  merchandise,  personal  bag- 
gage,  mail,  and  express  matter,  as  well  as  pas- 
sengers, imposes  an  additional  burden,  for  which 
the  abutting  owner  is  entitled  to  compensation, 
and  is  not  merely  an  exercise  of  the  public  ease- 
ment previously  acquired  by  the  construction 
..f  the  street.— Chicago  &  N.  W.  Ry.  Co.  v. 
Milwaukee,  R.  &  K.  Electric  Ry.  Co.  (Wis.)  70 
N.  W.  078. 

$  27.    What  constitutes  appropriation. 

(Neb.:    1895.) 

To  constitute  an  appropriation  of  land, 
it  is  not  necessary  that  the  owner  be  deprived 
of  the  fee:  a  deprivation  of  the  use  is  suffi- 
cient.— Martin  v.  Fillmore  County  (Neb.)  62 
N.  W.  803. 

44  Neb.  719. 


2.  WHO    ENTITLED    TO    AWARD— PAY- 
MENT   AS    AFFECTED    BY    MORT- 
GAGE OR  CHANGE  OF  TITLE. 

§  28.    Who  entitled  to  award. 

[a]  (Minn.:   1896.) 

The  charter  of  the  defendant,  relating  to 
the  condemnation  of  land  for  public  purposes, 
provides  that  before  payment  of  the  award  to 
the  landowner  he  shall  furnish  an  abstract  of 
title  showing  his  right  thereto,  and  on  his  fail- 
ure so  to  do  the  city  council  shall  pay  the  award 
to  the  city  treasurer  for  the  owner,  or,  in  case 
the  city  attorney  shall  certify  that  the  title  is 
doubtful,  the  award  shall  be  paid  to  the  clerk 
of  the  district  court  for  such  persons  as  show 
themselves  entitled  to  it.  Held,  that  these  pro- 
visions are  valid,  and  that,  in  an  action  against 
the  defendant  to  recover  the  amount  of  the 
award,  the  complaint  does  not  state  a  cause 
of  action  if  it  fails  to  show  a  compliance  with 
them  on  the  part  of  the  plaintiff,  or  any  reason 
for  not  doing  so. — Coles  v.  City  of  Stillwater 
(Minn.)  00  N.  W.  13S. 
64  Minn.  105. 

[b]  (Wis.;    1896.) 

Where  there  are  conflicting  claims  of 
mortgagees  and  subsequent  grantees  as  to  an 
award  for  an  easement  condemned,  an  order 
of  the  court  determining  that  issue  must  recite 
nil  the  facts  necessary  to  show  that  the  success- 
ful party  is  entitled  to  the  award.— Grady  v. 
Northwestern  Loan  &  Investment  Co.  (Wis.) 
67  N.  W   34. 

93  Wis.  229. 

§  29.    Apportionment  of  award. 
(Mich.:    is;».-,. i 

Under  How  Ann.  St.  §  3338,  providing 
that  money  due  as  compensation  for  land  taken 


in  condemnation  proceedings  shall,  when  there 
is  doubt  as  to  wnom  it  belongs,  be  paid  into 
and  apportioned  by  the  court,  it  is  proper  for 
commissioners  in  condemnation  proceedings, 
when  unable  to  apportion  the  damage,  to  award 
the  damages  in  gross,  subject  to  be  apportioned 
by  the  court.— Cincinnati,  S.  &  M.  R.  Co.  v. 
B"ay  City  &  B.  C.  R.  Co.  (Mich.)  04  N.  W.  471. 

§   30.    Rights  of  tenants  in  common. 

(Wis.:   18900 

A  tenant  in  common,  to  whom  his  coten- 
ants  have  assigned  all  their  interest  in  demands 
against  a  railroad  company  for  the  occupation 
of  1:iik1  for  railroad  purposes  without  purchase 
or  condemnation,  may  recover  of  the  railroad 
the  entire  demand  for  damages.— Tucker  v.  Chi- 
cago, St.  P..  M.  &  O.  Ry.  Co.  (Wis.)  05  N.  W. 
515,  91  Wis.  576. 

§  31.    Rights  of  purchaser. 

[a]  (Iowa:    1896.) 

A  cause  of  action  accruing  to  the  own- 
er of  a  lot  by  reason  of  the  building  of  a  rail- 
road on  the  street  adjacent  does  not  pass  by  a 
conveyance  of  the  lot. — Flickinger  v.  Omaha 
Bridge  &  Terminal  Ry.  Co.  (Iowa)  67  N.  W. 
372. 

[b]  (Minn.;    1895.) 

Where  greater  rights  were  acquired  in 
land  under  condemnation  proceedings  than  were 
previously  conveyed  by  the  owner  by  a  deed  of 
boomage  and  shore  rights,  it  was  error  to  pay 
the  whole  award  to  the  grantee  in  that  deed. — 
Farrand  v.  Clarke  (Minn.)  65  N.  W.  301. 
63  Minn.  181. 

[cl     (Wis.:   1895.) 

A  subsequent  purchaser,  to  whom  has 
been  sold  the  right  of  his  vendor  to  institute  legal 
proceedings  and  to  recover  damages  therein  for 
such  demands  as  would  have  accrued  to  such 
vendor,  may  recover  of  a  railroad  company  which 
has  occupied  the  street  on  which  the  property 
abutted  without  instituting  condemnation  proceed- 
ings or  settling  with  the  owners  for  damages  re- 
sulting to  abutting  property. — Frey  v.  Duluth, 
S.  S.  &  A.  Ry.  Co.;  04  N.  W.  1038,  91  Wis.  309. 

§  32.    Rights  of  mortgagee. 

[a]  (Minn.;    1S94.) 

Under  Minneapolis  City  Charter  (Sp. 
Laws  1S81,  c.  70),  subc.  10,  making  proceed- 
ings to  condemn  land  for  public  improvements 
binding  on  all  persons  interested  in  the  land, 
where  no  appeal  is  taken  from  the  confirmation 
of  the  award  in  such  proceedings  the  title  vests 
in  the  city,  when  the  amount  of  award  is  set 
apart  by  the  couucil,  and  such  amount  becomes 
collateral  security  for  the  payment  of  any 
mortgage  debt  on  the  land. — Boutelle  T.  City  of 
Minneapolis  (Minn.)  61  N.  W.  554. 
59  Minn.  493. 

[b]  (Minn.;    1894.) 

Where  a  part  of  mortgaged  premises  is 
condemned  for  public  improvements,  and  the 
mortgagee  resorts  to  the  land  not  affected  by 
the  condemnation  proceedings,  and  through  fore- 
closure satisfies  the  debt,  his  lien  on  the  award 
is  terminated. — Boutelle  v.  City  of  Minneapolis 
(Minn.)  61  N.  W.  554. 
59  Minn.  493. 


3.  MEASURE  OF  DAMAGES. 

§   33.    Measure  in   general, 
[a]     (Neb.;    1895.) 

Where  land  is  appropriated  by  the  con- 
struction of  a  county  ditch,  the  owner  is  en- 
titled to  the  value  of  the  land  taken  without 
any  deduction  for  benefits,  and  to  any  dam- 
ages to  his  land  not  appropriated,  in  excess 
of  benefits. — Martin  v.  Fillmore  County  (Neb.) 
02  N.   W.  803. 

44  Neb.  719. 
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1 1,  i    (Heb.i   18060 

In  assessing  damages  In  favor  of  a  proper 

iv  ow  ner  upon  the  appropi  I  l1  I I  land  bj   a 

rallr i  company  for  righl  of  way,  the  contin- 
gencies of  the  frightening  uf  horses  and  the 
injur?  i"  pel  ma  and  property  by  passing  trains 
maybe  conaidered  by  the  jury  in  determining  to 
what   extent,    if  a1   all,  Hie  value  of  the  owners 

remaining  property  is  impaired  by  the  construc- 
tion and  operation  of  the  road,  though  they  can- 
not be  considered  as  a  distinct  element  of  dam- 
age.—Chicago,  B.  &  Q.  K.  Co.  v.  Sharer  (Neb.) 
68  N,  w.  ::\-. 

[O]     (Wis.;     ls!>7.)  

!n  determining  the  value  of  agricultural 
land  taken,  its  worth  at  aome  future  time  is 
not  to  be  considered,  but  the  fair  market  value 
for  any  purpose  for  which  it  might  reason- 
ably be  used  in  the  immediate  future;  and,  if 
it  could  be  platted  into  lots,  the  resulting  in- 
crease in  value  is  properly  allowable.— Alexian 
Bros,  v.  City  of  Oshkosh  (Wis.)  7U  N.  \V .  102. 

§   34.    Jurisdiction   of  freeholders   to   as- 
sess  damages, 
fal     t  Iowa  |    1896.)  , 

Code,  tit.  10,  c.  4,  §  1244,  provides  that  if  the 
owner  of  land  necessary  for  a  railroad  right  of 
way  refuses  to  grant  the  same  to  the  company, 
or  if  he  cannot  agree  with  such  company  on  the 
amount  of  compensation  to  be  paid,  the  sheriff 
of  the  county  in  which  it  is  situated  shall,  on 
application  of  either  party,  appoint  six  disin- 
terested freeholders,  who  shall  inspect  the  prop- 
erty and  assess  the  damages;  and  section  1245 
provides  that  the  application  to  the  sheriff  shall 
be  in  writing,  and  that  the  applicant  shall  give 
the  other  party  five  days'  notice  of  the  time 
when  the  freeholders  would  view  the  premises. 
Held,  that  from  a  showing  that  the  application 
and  notice  were  duly  made;  that  the  notice  stat- 
ed that  the  landowner  had  refused  to  grant  the 
right  of  way,  and  that  the  parties  could  not 
agree  on  the  compensation  to  be  paid  therefor; 
and  that  the  landowner  was  present  when  the 
freeholders  viewed  the  premises,  and  took  part 
in  the  proceedings,  and  made  statements  as 
to  the  value  of  the  land,— it  affirmatively  appears 
that  the  fieeholders  had  jurisdiction  to  assess 
the  damages.— Carlile  v.  Des  Moines  &  K.  C. 
Ry.  Co.  (Iowa)  6S  N.  W.  784. 

lb]     (Iowa:    1896.) 

The  proceedings  of  freeholders  appointed 
under  Code,  tit.  10,  e.  4,  §  1244,  to  assess  dam- 
ages for  the  taking  of  land  for  a  right  of  way, 
cannot  be  collaterally  attacked  in  an  action  of 
trespass  by  the  landowner  against  the  com- 
pany, if  the  freeholders  had  jurisdiction  under  the 
act.— Carlile  v.  Des  Moines  &  K.  C.  Ry.  Co. 
(Iowa)  68  N.  W.  784. 

§  35.   Injury  to  property  not  taken. 

(Wis.;    1896.)  . 

A  city  having  condemned  one  of  plain- 
tiff's lots  for  the  purpose  of  building  a  viaduct 
which  would  pass  over  said  lot,  plaintiff  is  en- 
titled to  compensation  for  the  value  of  said  lot, 
and  for  the  depreciation  in  the  value  of  his  ad- 
joining lots;  it  appearing  that  the  plans  for  said 
viaduct  had  been  made  before  the  condemnation, 
and  the  erection  thereof  completed  before  the 
trial  of  the  action  for  damages.— Orth  v.  City  of 
Milwaukee  (Wis.)  65  N.  W.  1029. 
92  Wis.  230. 

§   36.    Railway  land   taken   for  street. 

laj     (Midi.  I    1895.) 

A  railroad  company  cannot  claim  as  dam- 
ages, for  the  crossing  of  its  tracks  and  side 
tracks  by  a  street,  the  full  value  of  the  parcels 
of  land  crossed.— City  of  Grand  Rapids  v.  Ben- 
nett   (Mich.)    64   N.    W.    5S5. 

[b]     (Mich.;    1895.)  . 

A  railroad  company  is  entitled,  as  part 
of  its  damages  for  the  crossing  of  its  tracks  by 
a  street   to  the  cost  of  erecting  and  maintaining 


■afety   gates   or   towers,   or 

najrmen:  the  lury  being  satisfied  that  either 
essary  for  the  protection  of  the  public 
th,   O.    -I,   dissenting.  —  Cite    of    Grand 

Rapida  v.  Bennett  (Mich.)  64  N.  W.  585. 

}  37.    Inadequate  damages. 

i  Mich.  I    L89B.)  .   , 

On  an  issue  as  to  the  amount  of  dan 
sustained    by    the    taking    ol    land    to    widen    a 
treel  it  appeared  that  a  strip  31  feel  det  p 

tak.n  from  the  front  of  a  lot  59  feet  deep,  and 

fronting  on  the  street  527  feet     There  was  evi 

deuce  that  the  original  lot,  when  platted,  wool. I 
be  worth  from  $6  to  .$10  per  front  foot,  and  thai 
the  part  remaining  after  the  street  was  widen- 
ed would  ho  worth  practically  nothing;  but 
there  was  also  evidence  that  by  running  courts 
through  the  remaining  strip  at  right  angles  to 
the  Street,  and  platting  the  lot  to  front  on   0  • 

courts   its  proportionate  value  would  not  I"-  

terially  affected  by  the  taking  of  the  land;   and 
evidence    was    introduced    that   the    land 
worth  $3,000  per  acre,  at  which  rate  the  strip 
taken  was  worth  $1,134.      Held,  that  an  B 
of  $1, 104.80  would   not  be  set  aside   as   n 
dent— City  of  Detroit  v.  Bruder  (Mich.)  62  .V 
W.  350. 

104  Mich.  221. 

§  38.    Interest  on  damages. 

fal     (Minn.:    ls>>.Vi  . 

Where  the  condemnation  of  land  was  con- 
firmed after  possession  was  taken  by  the  peti- 
tioner and  the  order  of  confirmation  was  sus- 
tained on  appeal  to  the  district  court,  petitioner 
was   liable    for    interest   on   the   amount   Of   the 

award  fr the  date  of  confirmation.— W  eide  v. 

City  ol    St     Paul   (Minn.)   64  N.  W.  6o. 
62  Minn.  67. 

-    [b]     (\el>.:    1SIMI.I 

Where  landowners  signed  a  petition  for 
street  improvements,  and  waived  the  right  to 
payment  of  damages  awarded  them  by  ap 
praisers  in  condemnation  proceedings  of  their 
property  taken  in  the  course  of  the  improve- 
ment, until  a  fund  therefor  accrued  from  the 
payment  of  assessments  or  special  taxes,  they 
were  not  entitled  to  interest  on  the  amount 
of  the  award  from  the  date  of  the  appropria- 
tion of  the  property  to  the  time  of  the  pay- 
ment from  said  fund— West  v.  City  of  Omaha 
(Neb.)  67  N  W.  439. 
48  Neb.  466. 

[c]  (Wis.:  IS!)."..) 
Where,  on  appeal,  the  amount  of  dam- 
ages allowed  in  condemnation  proceedings  by  a 
railroad,  and  paid  by  it  into  court,  is  increased, 
interest  should  be  allowed  on  the  amount  from 
the  date  of  the  original  award  to  the  date  of 
judgment.— Neilson  v.  Chicago  &  N.  W.  Ky.  t,o. 
64  N.  W.  849,  91  Wis.  557. 

[d]  ("Wis.;  1S95.) 
Where  an  appeal  from  an  award  in  con- 
demnation proceedings,  which  has  been  paid  by 
it  into  court  is  prosecuted  by  only  one  of  the 
owners  of  the  land  condemned,  the  fact  that 
the  amount  of  damages  awarded  him  was  de- 
creased will  not  prevent  him  from  recovering 
interest  on  the  new  amount  allowed  him  from 
the  date  of  the  original  award,  if  the  damages 
allowed  all  the  owners  exceeded  the  original 
award— Neilson  v.  Chicago  &  N.  W.  Ry.  Co. 
64  N.  W.  S49,  91  Wis.  557. 


§  39.   Evidence. 

[a]     (Mich.;   1895.) 

In  proceedings  to  condemn  land  for  street 
purposes,  where  all  the  testimony  was  based 
upon  the  conceded  depth  of  the  land,  the  omis- 
sion of  the  map  submitted  to  the  jury  to  show 
the  line  between  the  property  remaining  and 
that  of  the  adjoining  owner  was i  not  misleading. 
—City  of  Detroit  v.  Bruder  (Mich.)  62  N.  W. 

350. 

104   Mich.  221. 
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[b]  (Xel..:    1805.) 

On  an  issue  of  damages  in  condemna- 
tion proceedings,  it  was  proper  to  prove  the 
value  of  the  property  immediately  before  the 
taking  and  its  value  immediately  after.  —  At- 
chison &  N.  R.  Co.  v.  Boerner  (Neb.)  C3  N.  W. 
7S7. 

45  Neb.  453. 

[c]  (Neb.:    1806.) 

On  an  issue  as  to  the  depreciation  in  value 
of  property  abutting  on  a  business  street  on 
which  a  viaduct  had  been  erected,  tenants  of  an 
abutting  property  owner  could  testify  how  much 
traffic  had  fallen  off  by  reason  of  the  structure. — 
City  of  Omaha  v.  McGavock  (Neb.)  66  N.  W. 
415. 

47  Neb.  313. 

§  40.    Payment     by     predecessor     of     de- 
fendant. 
(Wis.:   1803.) 

In  an  action  against  a  railroad  company 
for  damages  for  the  occupation  of  land  with- 
out condemnation,  payments  by  a  railroad  com- 
pany, of  which  defendant  does  not  show  itself 
to  be  assignee,  ot  damages  on  condemnation  of 
the  land  in  suit,  are  admissible. — Tucker  v.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co.  (Wis.)  65  N.  W. 
515,  91  Wis.  576. 


IV.    REMEDIES   OF   LANDOWNERS. 

|  41.    Compelling  institution  of  proceed- 
ings. 

(Wis.:   1805.) 

An  assignee  of  a  demand  against  a  rail- 
road company  for  occupation  of  land  without 
purchase  or  condemnation  is  a  party  "interested 
in  such  land."  within  Rev.  St.  §  1852.  which 
authorizes  such  parties  to  institute  proceedings 
for  condemnation  of  the  land  where  the  com- 
pany fails  to  do  so. — Tucker  v.  Chicago,  St.  P., 
M.  &  O.  Ry.  Co.,  65  N.  W.  515,  91  Wis.  576. 

§  42.   Proof  of  title. 
(Wis.(    1S05.) 

A  decree  in  partition  between  tenants  in 
common  of  land,  as  heirs  of  a  grantee  in  a  deed 
from  a  county  judge  as  trustee  of  town-site 
lands,  under  Laws  1856.  c.  95.  is  competent  to 
show  title  in  part  of  the  heirs  in  actions  by 
them  against  a  railroad  for  damages  for  the 
occupation  of  the  land  for  railroad  purposes 
without  purchase  or  condemnation. — Tucker  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.)  65  N. 
W.  515,  91  Wis.  576. 

ENACTMENT. 

Of  statute,  see  "Statutes."  §§  1-5. 

ENCROACHMENT. 

Extending  wall  upon  property  of  adjoining  land- 
owner, see  "Adjoining  Landowners,"  §  2. 

ENDOWMENT  INSURANCE. 

See  "Insurance,"  §§  156-158. 


ENTICEMENT. 

Of  spouse,  see  "Husband  and  Wife,"  §§  38-41. 

ENTIRE  CONTRACTS. 

See  "Sale,"  $  14. 


ENTRY. 

Of  judgment,  see  "Judgment,"  §§  22-35. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUALIZATION. 

Of  taxes,  see  "Taxation,"  §§  38-44. 


EQUITY. 

I.  JURISDICTION    IN     GENERAL,     §§ 

1-4. 
II.  REFORMATION  OP  CONTRACTS,   §« 
5-13. 

III.  RESCISSION  AND  CANCELLATION 
OF  CONTRACTS,  5§  14-43. 

1.  In  General,  §§  14-20. 

2.  Incapacity   of  Contracting  Party,   $ 

21. 

3.  Mistake,  §§  22.  23. 

4.  Fraud     and     False    Representations, 

§§  24-29. 

5.  Duress,   Undue  Influence,   and   Con- 

fidential Relations,  §§  30-35. 

6.  Failure  or   Inadequacy  of   Consider- 

ation, §§  36,  37. 

7.  Restoring     Consideration     and     Pla- 

cing Parties  in  Statu  Quo,  §§  38- 
40. 

8.  Pleading  and  Practice,  §§  41^13. 
IV.  ACCOUNTING,  §§  44-48. 

V.  MARSHALING     ASSETS,     see     main 
head    "Marshaling   Assets    and    Secu- 
rities." 
VI.  LACHES,  §§  49,  50. 
VII.  PLEADING,  §§  51-53. 
VIII.  PARTIES,  §§  54-56. 
IX.  PRACTICE,  §§  57-62. 
X.  BILL  OF  REVIEW,  §  63. 

See,  also,  "Charities";  "Contribution";  "Cred- 
itors' Bill";  "Discovery";  "Divorce";  "Fraud"; 
"Fraudulent  Conveyances";  "Injunction";  "In- 
terpleader"; "Marshaling  Assets  and  Secu- 
rities"; "Mortgages";  "Partition";  "Partner- 
ship"; "Quieting  Title — Removal  of  Cloud"; 
"Receivers";  "Reference";  "Specific  Perform- 
ance";   "Subrogation";    "Trusts." 

Attachment  of  equitable  interest  in  land,  see  "At- 
tachment," §  9. 
Equitable  assignment,  see  "Assignment,"  §  8. 

mortgage,  see  "Mortgages,"  §  3. 

pledge  of  stock,  see  "Corporations,"  §  61. 

set-off,  see  "Set-Uff  and  Counterclaim,"  §  3. 

Joinder  of  legal  and  equitable  causes  of  action, 

see  "Action,"  §  6. 
Relief  against  execution,  see  "Execution,"  §§  35- 
37. 

against  judgment,  see  "Judgment,"  §§  106- 

112. 


I.    JURISDICTION    IN    GENERAL. 

See,   also,    "Injunction,"   §§   1,   2;     "Mandamus," 
§§  1-9;    "Specific  Performance,"  §  1. 

Over  trusts,  see  "Trusts,"  §  32. 

To  dissolve  corporation,  sea  "Corporations,"  §  98. 

§  1.    Nature  and  subjects  of  jurisdiction, 
[a]     ilrimi;    ISO.".) 

The  owner  of  property  Sled  a  bill  in  eq- 
uity against  a  contractor  who  had  agreed  to  fur- 
nish material  for  and  build  a  house  thereon,  al- 
leging that  the  contractor  had  broken  the  con- 


(§  1) 


eqi  a  v,  i. 


(8  -i) 


that  thereby  liens  had  been  Bled  and 

06t  the  property,  and  that  the  peti 
tioncr  had  no  know  I  I  the  aecui 

I  if  amo  therein,  and  asking  I 

ml  i ;i ^c  and   <  1  i r< •■  liens 

should  be  d  and  damages  for  de 

ials  used.     <  In  i  he  follow  ing  day  1 1 □ 

in  an  action  at  law  on  the  contract, 
which  the  owner  answered,  raising  the  sao 

is  we.°e  presented  by  his  bill  in  equity. 
//././,  that  it  was  proper  to  try  the  consol 

avans  v.    1 1  I    ni    II  I  [ow"n  i  03 
N.  \V.  570;    McC tell  v.  Evans,  1.1. 

|l>!      illi.li.:     IMll.i 

A  courl  of  equity  has  jurisdiction  to 
construe  a  will,  or  declare  any  of  its  pr.ivisii.ns 
invalid,  al  1 1 1  *  ■  suit  of  a  mere  legatee,  where  the 
executors  answer,  and  in  terms  submit  the 
question  of  construction  to  the  court. — Dean  v. 
Munifonl  (Mich.)  61  N.  W.  7. 

|.-l     i  Mi, -I,.:    IsiiT.i 

Where  one  insured  in  a  benefit  association 
by  a  writing  provided  that  his  beneficiary 
should  pay  a  certain  debt,  the  creditor  need 
not  present  his  claim  in  the  probate  court,  but 
may  enforce  his  lien  in  equity. — Woodruff  v. 
Tihnan  (Mich.)  70  X.  \Y.  42t>. 

td]    fNeb.i    i  *!>.->.) 

Tn  the  absence  of  a  statutory  provision 
therefor,  a  court  of  equity  has  no  jurisdiction  of 
an  action  to  detach  territory  from  a  municipality 
at  tin'  suit  of  property  owners. — City  of  Hast- 
ings v.  Hansen  (Neb.)  (53  N.  W.  34. 
44  Xeb.  704. 

(e)     (Wis.:    is'm;.i 

A  penalty  for  failure  to  furnish  title,  great- 
er than  the  value  of  the  land  involved,  will  not 
be  enforced.— Gates  v.  Parmly  (Wis.)  66  N.  W. 
253,  93  Wis.  294. 

Id     (Wis.:    1SJMS.) 

Though  there  lias  been  a  rightful  entry 
after  condition  subsequent  broken,  so  that  the 
estate  has  reverted  under  the  terms  of  the 
deed,  yet  equity  may  relieve  the  grantee  from 
the  consequences  thereof,  where  compensation 
may  be  had  in  money,  and  the  grantee  is  willing 
to  perform. — Donnelly  v.  Eastes  (Wis.)  69  N.  \V. 
157. 

§   2.    Adequate  remedy  at  law. 

[a]     (Iowa:   1895.) 

In  an  action  on  a  duebill,  defendant 
asked  to  have  the  instrument  reformed  so  as 
to  show  that  he  vas  to  pay  said  bill  only  in  case 
he  had  the  amount  thereof  in  his  hands  after 
he  procured  a  certain  loan  for  plaintiff,  and  al- 
leged that  he  did  not  procure  the  loan.  Held, 
there  was  uo  error  iu  refusing  to  transfer  the 
cause  to  the  equity  side  of  the  docket.,  as  the 
facts  that  would  reform  the  instrument  would 
defeat  a  recovery  ou  it. — Smith  v.  Griswold 
(Iowa)  64  N.  W.  024. 

[1>1      I  low:,;     1896.) 

Where  a  contract  of  insurance  by  mutual 
mistake  limited  the  concurrent  insurance  per- 
mitted, the  insured,  after  taking  other  insurance 
beyond  such  limit,  and  the  occurrence  of  a  loss, 
had  no  adequate  remedy  at  law. — Fitchner  v. 
Fidelity  Mut.  Fire  Ass'n  (Iowa)  68  N.  W.  710. 

[c]     (Mich.:    1895.) 

Plaintiff  gave  his  note  to  defendant  bank 
for  money  used  in  buying  land  for  a  company  of 
which  he  was  a  member,  and  indorsed  notes  of 
the  other  members  to  the  bank  for  like  amounts. 
He  sold  his  interest  in  the  company  to  the  bank 
through  its  cashier,  and  was  released  by  him 
from  liability  as  indorser.  Thereafter  ample 
funds  were  given  the  cashier  for  the  bank  to 
liquidate  the  company's  debt  to  the  bank,  in- 
cluding plaintiff's  note:  but  the  funds  were  not 
so  applied,  and  the  bank  sued  on  the  note,  and 
refused  to  disclose  whether  it  claimed. to  hold 
plaintiff  as  indorser  on  the  other  notes.  Held, 
that   plaintiff  was  entitled  to  equitable  relief. — 


Hank   (Mich     61 

N,    W.    I"":. 

LOS  M 

[til     (Mich.  I    isuvi 

Sow.  Ann    St.  "  5884,  directs  a  personal 
ntativc,  i  i  deficiency  of  .. 

to  ..r  a!  law,  to  recover,  (or  the 

creditors,    real   estate   and   per 
tj    fraudulently  conveyed,  whatevei 
nave  been  the  manner  of  the  conveyance,    n 

that  where  one  conveys  land  on  which  is  a   . 

ing  crop,   iu   fraud  of  creditors,  and  aftei 
.l.aili  the  grantee  harvests  or  sells  tin-  crop 
the  personal  representative  of  the  grantor  must 

I ed   at  law,   and   not    in  equ  I 

or  proceeds  thereof  declared  assets  of  the 
Bresnahan  v.  Nugent  (Mich.)  61  N.  W. 

[el    (Mich. i  1896.) 

Though  How.  Ann.  St.  §  6611,  confers  on 
the  court  of  chancery  power  "to  hear  and  de 
termine  all  cases  of  encroachments  upon  the 
public  highways"  in  townships,  villages,  and 
eiiics,  such  court  will  not,  in  the  absence  of 
special  circumstances,  assume  jurisdiction  of  an 
alleged  encroachment  on  a  township  highway, 
as  by  sections  1371-1378  an  adequate  remedy 
at  law  is  provided  for  such  cases. — Township  of 
Greenfield  v.  .Norton  (Mich.)  69  N.  W.  95. 

[f]     (Mich. I    1897.) 

Equity  has  jurisdiction  of  a  bill  to  quiet 
title  to  certain  land  in  possession  of  complain- 
ant, and  to  eujoin  defendant  from  entering  up- 
on the  same  and  building  a  driveway  thereon, 
where  plaintiff  has  no  adequate  remedy  at  law, 
and  alleges  the  damages  to  be  irreparable, 
though  the  question  of  fixing  a  boundary  line  is 
iic— Campbell  v.  Adsit  (Mich.)  70  N.  W. 
141. 
"     Is)      <Nel>.:    1895.) 

To  recover  public  money  collected  and  em- 
bezzled by  him,  a  county  brought  action  against 
its  defaulting  treasurer  and  all  the  sureties  on 
his  two  official  bonds:  he  having  held  the  office 
two  terms,  with  different  sureties  on  each  bond. 
The  petition  alleged  that  the  principal  defendant 
was  insolvent,  and  that  plaintiff  was  unable  to 
prosecute  an  action  at  law  on  either  bond  be- 
cause the  books  and  records  kept  by  such  treas- 
urer did  not  disclose  when  the  defalcation  oc- 
curred, and  that  there  was  no  evidence  known 
to  plaintiff  by  which  it  could  prove  iu  an  action 
at  law,  whether  such  defalcation  occurred  dur- 
ing the  first  or  second  term.  Held  not  to  state 
a  case  for  equitable  relief. — Kuhl  v.  Fierce  Coun- 
ty (Neb.)  C.2  X.  W.  1006. 
44  Neb.  584. 

[h]     (Wis.:    1896.) 

The  objection  that  a  bill  in  equity  fails 
to  show  equitable  jurisdiction,  because  an  ade- 
quate remedy  exists  at  law,  cannot  be  raised  for 
the  first  time  on  trial  by  a  demurrer  ore  tenus. 
—Meyer  v.  Garthwaite  (Wis.)  66  N.  W.  704. 

See,  also,  "Specific  Performance,"  §  1. 
Enforcing  subscription  to  stock,  see  "Corpora- 
tions," §  56. 

§   3.    Jurisdictional  amount. 

(Mich.:    1S96.) 

Where  a  bill  for  an  injunction  avers  that 
complainant  is  remediless  at  law,  the  court 
has  jurisdiction,  though  it  is  not  alleged  that 
the  damages  complained  of  amount  to  $100.— 
Mastenbrook  v.  Alger  (Mich.)  6S  N.  W.  213. 

§   4.   Jurisdiction   once    acquired — Grant- 
ing full  relief. 

[a]     (Iowa.) 

A  court  of  equity,  having  obtained  juris- 
diction of  an  action  for  the  purpose  of  foreclos- 
ing a  lieu  for  building  material,  may  render  a 
judgment  for  the  amount  due.  though  the  lien 
proves  invalid. — (1895)  Green  Bav  Lumber  I  r>. 
v.  Miller,  62  N.  W.  742;  (1S96)  Id.,  U7  X.  W. 
383. 
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£li]      (Micb.;    1893.) 

When  a  court,  having  all  the  facts  and 
the  necessary  parties  before  it.  had  declared  a 
ontracl  between  a  city  and  an  electric  light 
company  void,  it  should  also  have  required  an 
accounting  by  the  company  for  moneys  shown 
to  have  been  paid  to  it  by  the  city  under  such 
contract.— George  v.  Wyandotte  Electric  Light 
•  V  (Mich.)  62  N.  W.  985;  Campbell  v.  City  of 
Wyandotte.  Id. 

105  Mich.  1. 

[o]     (Nel>.;    18!>5.) 

When  a  court  of  equity  has  acquired  ju- 
risdiction for  any  purpose,  it  may  retain  it   for 
all  purposes,  and  determine  all  matters  in  issue. 
-Disher  v.  Disher  (Neb.)  03  N.  W.  308. 
45  Neb.  100. 

[d]    (Neb.;   1S95.) 

One  who  submits  to  the  determination  of 
a  court  of  equity  his  claim  of  a  right  to  employ 
the  designation  of  himself  as  trustee  to  the  dis- 
advantage of  the  beneficiary  cannot  complain  if 
sii<-h  court  administers  complete  relief  as  be- 
tween all  the  parties. — Tulleys  v.  Keller  (Neb.) 
63  N.  W.  388. 

45  Neb.  220. 

tel     (Neb.;    1890.) 

As  a  rule,  a  court  of  equity  will  not  interpose 
an  objection  to  its  own  jurisdiction  on  the  ground 
that  plaintiff  has  an  adequate  remedy  at  law,  but 
will  retain  the  cause,  and  award  the  relief  which 
the  parties  could  have  obtained  at  law. — Taylor 
v.  Ainsworth  (Neb.)  OS  N.  W.  1045. 


n.    REFORMATION  OF  CONTRACTS. 

§   5.   When  right  of  action  exists. 

[a]     (Iowa;    1895.) 

Where  a  party  fails  to  show  that  any- 
thing agreed  upon  was  omitted  from  the  writ- 
ing through  fraud,  accident,  or  mistake,  he  is 
not  entitled  to  a  reformation  thereof. — Breja  v. 
Pryne  (Iowa)  64  N.  W.  609. 

tb]     (Iowa;    1S97.) 

Plaintiff  and  defendant  made  a  joint  pur- 
chase of  140  acres,  beiug  the  S.  W.  %  of  a  sec- 
tion, less  the  N.  %  of  the  N.  yt  thereof,  and  then 
divided  it,  receiving  separate  deeds  from  the 
vendor. — defendant,  a  deed  for  the  S.  %  of  the 
V4  section;  plaintiff,  a  deed  for  the  remainder. 
The  western  and  southern  boundaries  were 
highways.  Close  to  the  eastern  boundary  were 
a  house  and  a  barn, — the  house,  on  plaintiff's 
land;  the  barn,  on  that  of  defendant;  the  barn- 
yard extending  to  the  dividing  line  between  their 
lands,  and  to  the  eastern  boundary.  On  de- 
fendant's land,  extending  along  the  eastern 
boundary,  from  the  highway  on  the  south  to  the 
barnyard,  was  a  lane,  which  the  vendor  had 
used,  with  gates  at  the  ends,  as  his  exit  to  the 
highway  on  the  south.  Held,  that  reformation 
of  the  deed  to  defendant,  so  as  to  reserve  to 
plaintiff  right  to  use  the  lane,  was  properly  de- 
nied, there  being  no  such  right  unless  there 
was  an  agreement  therefor;  it  being  conceded 
that  before  the  division  the  parties  had  a  con- 
versation as  to  such  use.  and  the  testimony  of 
the  parties  and  their  witnesses  being  contra- 
dictory as  to  whether  the  rU-lit  was  conceded; 
and  it  appearing  that  plaintiff's  tenant,  for  three 

s  after  execution  of  the  deeds,  used  the 
laud  under  express  license  from  defendant,  on 
condition  that  the  gates  be  kept  closed  (defend- 
ant at  the  time  using  it  as  an  inclosure  for 
stock),  and  the  testimony  of  the  tenant  being 
that  when  he  broke  the  bridge  in  the  lane,  and 
spoke  to  plaintiff  about  it,  he  said  he  had  noth- 
ing to  do  with  the  bridge. — Hoyer  v.  King  (Iowa) 
70  N.  W.  695. 

[cj     (Mien.:    180C.) 

Equity  will  not  reform  a  voluntary  deed 
without  the  consent  of  the  parties.  Redding  v. 
Rozell  (18S0)  20  N.  W.  077.  59  Mich.  476,  fol- 
lowed.—Shears  v.Westover  (Mich.jOS  N.W.200. 


§   6.    What   instruments   will   be  reform- 
ed. 
(Minn.;    180C.) 

By  the  terms  of  an  executory  contract 
the  vendor  agreed  to  convey  more  land  than 
he  subsequently  conveyed  by  the  deed  made  in 
fulfillment  thereof.  The  executory  contract  ex- 
presses the  agreement  the  vendee  intended  to 
make  and  supposed  he  had  made.  The  deed 
expresses  the  contract  the  vendor  intended  to 
make  and  supposed  he  had  made.  Both  parties 
acted  in  good  faith,  and  neither  did  anything  to 
mislead  the  oiler.  Held,  the  minds  of  the  par- 
lies never  met.  and  an  action  to  reform  the  deed 
cannot  be  maintained. — Blancharel  v.  Patterson 
(Minn.)  67  N.  W.  356. 
64   Minn.  454. 

§  7.    Intention  of  the  parties. 

[a]  down;    1S96.) 

Where  a  contract  for  the  exchange  of  a 
farm  for  a  stock  of  goods  at  invoice  value  pro- 
vided for  invoice  "at  wholesale  cost  as  shown 
by  cost  marks  on  said  goods,"  the  owner  of  the 
farm  was  not  entitled  to  have  it  reformed  so 
as  to  require  the  invoice  to  be  at  wholesale  cost 
without  reference  to  the  marked  price,  where 
there  was  a  preponderance  of  evidence  that 
the  parties  intended  that  the  value  of  the  goo  Is 
was  to  be  determined  by  the  cost  marks.— 
Simpson  v.  Kane  (Iowa)  07  N.  W.  247. 

[b]  (Iowa;    189C.) 

The  contract  cannot  be  reformed  on  the 
ground  of  mistake  as  to  efficacy  of  the  words 
used  to  express  the  intent  of  the  parties  to 
make  an  agreement  in  accordance  with  the  orig- 
inal negotiations,  there  having  been  no  mutual 
agreement  at  that  time,  aud  the  written  con- 
tract being  in  effect  a  new  and  independent 
agreement,  not  a  conclusion  of  the  original  ne- 
gotiations.— Marshall  v.  Westrope  (Iowa)  67  N. 
W.  257. 

Ic]     (Neb.;    1890.) 

A  court  of  equity  will  reform  a  deed  so 
as  to  complv  with  the  intention  of  the  parties. 
— Beall  v.  Martin  (Neb.)  67  N.  W.  433. 

[d]  (Wis.;    1890.) 

An  instrument  leasing  property  with  privi- 
lege to  purchase  during  the  term  at  a  certain 
price,  and  open  only  to  the  construction  that 
rent  should  not  apply  on  purchase  price,  can- 
not be  reformed  to  allow  such  application;  the 
parties  knowing  that  the  words  which  would 
permit  it  were  omitted,  and  consent  of  the  les- 
see to  their  omission  having  been  given  on  the 
parol  assurance  of  the  lessor  that  it  should 
make  no  difference. — Braun  v.  Wisconsin  Ren- 
dering Co.  (Wis.)  66  N.  W.  196. 

92  Wis.  245. 

[e]  (Wis.;   1S9G.) 

An  insurance  policy  was  issued  on  a 
house,  under  construction  by  a  contractor,  to  the 
owner  of  the  building,  who  had  agreed,  in  the 
contract  for  the  construction  of  the  building,  to 
insure  the  building  during  construction  for  the 
benefit  of  the  contractor,  as  his  interest  might  ap- 
pear. The  owner  of  the  building,  in  negotiating 
for  the  insurance,  did  not  request  that  the  inter- 
est of  the  contractor  be  insured,  nor  was  the 
insurance  agent,  to  whom  the  owner  left  the 
matter  as  to  the  form  of  the  policy,  aware  that 
the  owner  desired  to  have  the  interest  of  the 
contractor  insured.  Hrlil,  that  a  reformation 
of  the  policy  so  as  to  insure  the  interest  of  the 
contractor  was  not  authorized. — Trustees  of  St. 
Clara  Female  Academy  v.  Delaware  Ins.  Co. 
(Wis.)  66  N.  W.  1140;  Same  v.  Milwaukee 
Mechanics'  Ins.  Co.,  Id.;  Same  v.  Northwestern 
Nat.  Ins.  Co.,  Id.;  Same  v.  Rockford  Ins.  Co., 
Id. 

93  Wis.  57. 

§   8.    Mistake. 

[a]     (Iowa;    1895.) 

Plaintiff  made  a  certain  payment  to  de- 
fendant bank,   and  received  in  exchange  a  noto 
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signed  Ipv  a  firm  composed  of  1 1 •  < -  officers     I 

bank,  and  the  I 

in  the  bank's  offii  e  He  ibsi  gu<  nth  gave  a 
check  to  his  wife,  which  was  also  excban  I  tl 
the  bai  I  offlci  for  a  similar  aota.  Plaintiff  and 
his  wife  could  both  read  an  I  write,  an  I  had 
i  ransai  ted  con  derabli  bu  iness  v%  i  1 1  j  i 
Plaintiff  retained  the  notes  for  two  years,  and, 
upon  failure  of  the  firm,  began  suit  to  reform  the 
notes  and  change  them  into  certificates  of  deposit 
of  the  bank,  on  the  ground  that  he  intended  to  de 
pi, .-it  his  money  with  the  bank,  llrfd,  that  plain- 
tiff was  not  entitled  to  s  decree.  —  Murphy  v. 

First  Nat  Hank  (Iowa)  63  N.  W.  702. 

lb]    (lowai    I  mm;.) 

Reformation  of  a  deed,  making  it  sub 
ject  to  a  mortgage,  cannot  be  had,  on  the  ground 
of  omission  bj  mistake,  where  the  gr  ntoi 
though  in'  executed  the  mortgage  himself,  had 
forgotten  it  when  he  made  the  deed.— Moore  v. 
Graves  (Iowa)  05  N.  W.  1008. 

to]     llunn;    189(i.) 

A  party  who  seeks  to  reform  an  instru- 
ment on  the  ground  of  mistake  must  establish 
the  issue  by  clear  ami  satisfactory  evidence, 
which  shall"  be  free  from  reasonable  doubt.— 
Jurgcnsen  v.  Carlsen  (Iowa)  Go'  N.  W.  877. 

Id]     (Iowa;    ISiMi.) 

Plaintiff's  debtor  agreed  that,  if  plain- 
tiff would  pay  off  his  indebtedness  to  a  bank 
and  give  him  an  extension  of  time,  he  would 
assign  to  him  a  land  contract  previously  trans- 
ferred to  the  bank  as  security  for  its  claim, 
telling  him  that  his  debt  to  the  bank  was  but 
$1,500,  though  plaintiff  had  previously  been 
told  by  the  cashier  that  it  was  much  larger. 
Subsequently  the  bank  agreed  to  assign  to 
plaintiff  the  land  contract  on  payment  by  hira  of 
u  specified  sum,  which  was  intended  to  include 
its  entire  claim  against  the  debtor,  but  by  mis- 
take one  note  which  was  not  then  in  the.  b^nk 
was  omitted  from  the  computation,  and  plain- 
tiff neglected  to  inform  the  bank  what  the  debt- 
or had  said  as  to  the  amount  of  his  indebted- 
ness. When  the  bank  discovered  the  mistake, 
it  informed  plaintiff,  and  told  him  it  would  ex- 
pect him  to  pay  the  omitted  note  also  before  he 
received  the  land  contract;  but  plaintiff  took 
no  steps  to  protect  himself,  and  the  debtor  soon 
afterwards  left  the  state.  Held,  that  plaintiff 
could  not  demand  specific  performance  of  the 
bank's  contract  with  him  until  it  was  reformed 
so  as  to  include  the  omitted  note,  plaintiff  hav- 
ing parted  with  no  right  by  reason  of  the  mis- 
take.'—Parker  v.  Schaller  Sav.  Bank  (Iowa)  67 
N.  W.  245. 

[e]  (Iowa;    1890.) 

Plaintiffs  having  the  same  means  of 
knowledge  as  to  the  legal  effect  of  the  words 
used  in  the  contract  sought  to  be  avoided  as 
defendant,  they  cannot,  because  of  their  igno- 
rance of  the  meaning  of  the  words,  in  the  ab- 
sence of  misrepresentation  on  part  of  defend- 
ant, obtain  relief  on  the  ground  of  fraud,  from 
their  own  negligence  in  signing  the  agreement. 
—Marshall  v.  Westrope  (Iowa)  67  N.  W.  257. 

[f]  (Micb.;    1896.) 

A  contract  for  the  sale  of  land  on  which 
a  cash  payment  was  made,  the  balance  to  be 
paid  in  installments,  provided  that,  in  case  the 
land  was  platted  in  a  certain  way,  the  grantee 
should  be  entitled  io  conveyances  of  lots  which 
would  be  paid  for  in  full  by  the  payments 
"heretofore"  made,  at  certain  valuations,  and, 
in  case  the  land  was  platted  differently,  that 
the  grantee  should  have  the  right  to  have  lots 
released  on  payment  of  proportionate  amounts 
of  the  sum  due  on  the  contract.  If  the  grantee 
was  given  releases  for  the  cash  payment,  the 
land  would  have  all  been  released  before  it 
had  been  paid  frr.  The  grantee  and  his  agent 
testified  that  they  were  not  aware,  at  the  time 
of  the  transaction,  that  the  grantee  was  entitled 
to  releases  for  the  cash  payment.  Held,  that 
the  word  "heretofore"  was  used  by  mistake  in- 


ti  r."     Johnson  v.   Wil- 
lith.)  G'J  N.  \V.   1  19. 

IB]      (Minn.;     1895.) 
Ill     r 

r  ol  the  morti 
premi  i  lant'e   undi  p  ited    b   timony    in 

support  of  his  answer  showed  that,  by  the  mu- 
tual mistake  of  plaini  i    ind  defend 
ant's  agent,  who  repn                  fendant,  in  tak- 
ing the  com    rai         he  deed  provided  that  di 
fendanl    assumed   an  I                to  pay   tin-  mort- 
gage;   that  defendant  did  not  know  of  the  provi- 
sion in  the  deed   until  a  Bhort  time  before  the 
action  for  foreclosure  was  commenced;  and  that 
i  (ailments  of  interest  paid  on  the  mortgage 
by  defendant  were  madi    while  in   ignoran 
thi   provi  ion  in  the  deed.    Il<  td  Buffii  lent  to  war- 
ram  a  judgment  reforming  the  d<  > 
lieve  di  fendant   from  personal   liability  on   the 
ige  debt.     Martine  v.  Christensen  (Mum  I 
62  N.  W.  1127. 

GO  Minn.  491. 
I  I,  I      (Minn.:     1895.) 

A  written  contract  will  not  be  reformed 

because  of  a  mistake  therein,  unless  the  mi 
was  mutual,  or  occurred  because  of  the  fraud  of 
the  party  asserting  rights  thereunder. — Martine 
v.  Christensen  (Minn.)  (12  X.  W.  1127. 
GO  Minn.  491. 

[I]     (Wis.;    1895.) 

The  proper  remedy  for  the  correction  of  a 
mistake  in  a  deed  is  bv  suit  in  equity. — Elofrson 
v.  Lindsay,  G3  N.  W.  89,  90  Wis.  203. 


§   9. 


Mutual  mistake. 


[a]     (Iowa;    1890.) 

Defendant  negotiated  with  plaintiffs  for 
the  purchase  of  machinery,  offering  to  assign. 
in  payment,  accounts  for  the  services  of  a  stal- 
lion; and  to  guaranty  the  accounts.  It  was  the 
custom  that  such  accounts  should  not  be  paid 
unless  the  mares  proved  to  be  with  foal.  No 
agreement  was  concluded,  as  defendant  wished 
to  look  elsewhere  before  purchasing.  Later, 
defendant  wrote  plaintiffs  to  ship  the  ma- 
chinery, sending  an  assignment  of  the  accounts, 
and  a  contract  for  plaintiffs'  signature,  which 
provided  that  plaintiffs  should  take  the  accounts 
in  full  satisfaction,  defendant  agreeing  "that 
all  foals  not  paid  for  *  *  *  he  will  pay 
such  accounts  remaining  unpaid."  A  number  of 
the  accounts  being  uncollectible,  as  the  mares 
were  not  with  foal,  and  defendant  refusing  to 
pay  them,  plaintiffs  brought  action  to  reform 
(he  contract,  alleging  mistake  in  the  use  of  the 
word  "foals"  in  the  guaranty,  instead  of  "ac- 
counts." Held,  that  in  the  absence  of  evi- 
dence to  show  that  there  was  a  mutual  mistake, 
in  that  words  were  used  which  it  was  not 
intended  to  use,  there  could  be  no  reformation 
of  the  contract  on  the  ground  of  mistake  as  to 
facts.— Marshall  v.  Westrope  (Iowa)  67  N.  W 
257. 

lb]     (Neb.;   189T.) 

A  mutual  mistake  in  the  description  of 
property  mortgaged  is  sufficient  to  justify  the 
reformation  of  the  instrument,  not  only  as 
against  the  mortgagors,  but  also  as  against 
l  purchasers  under  them  chargeable  with  notice 
of  the  mistake.— Carpenter  Paper  Co.  v.  Wil- 
cox (Neb.)  70  N.  W.  228. 

[c]     (Wis.;   189G.) 

To  authorize  the  reformation  of  an  insur- 
ance policy  on  the  ground  of  mistake,  the  mis- 
take must  have  been  mutual. — Trustees  of  St. 
Clara  Female  Academy  v.  Delaware  Ins.  Co. 
(Wis.)  6(3  N.  W.  1140;  Same  v.  Milwaukee 
Mechanics'  Ins.  Co.,  Id.;  Same  v.  Northwestern 
Nat.  Ins.  Co.,  Id.;  Same  v.  Rockford  Ins.  Co., 
Id. 

93  Wis.  57. 

§   10.    Fraud. 

(Iowa;   189(5.) 

In  an  action  in  which  one  of  defendants  ask- 
ed  the  reformation  of  an  antenuptial   contract 
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with  her  former  husband  on  the  ground  of  false 
and  fraudulent  statements  as  to  its  contents,  she 
averred  that  she  could  not  read  it,  and  that  it 
was  not  read  over  to  her.  The  person  who  drew 
it,  and  another  who  was  present,  testified  that 
it  was  read  to  her  in  English.  aDd  explained  to 
her  in  the  Dutch  language,  which  she  under- 
stood. Her  brother  testified  that  it  was  read 
to  her  in  English,  but  was  not  explained  in 
Dutch.  Defendant  denied  that  it  was  explain- 
ed to  her  before  she  signed  it,  but  afterwards  ad- 
mitted that  it  was  read  to  her  in  the  German  or 
Dutch  language,  and  that  she  could  under- 
stand the  person  who  explained  its  contents, 
though  she  insisted  that  the  explanation  was 
fraudulent.  Held,  that  the  evidence  did  not  jus- 
tify a  decree  reforming  the  contract. — Rensink 
v.  Wiggers  (Iowa)  68  N.  W.  569. 

§   11.    Conditions   of  contract. 

(Iowa:    1895.) 

The  words  "from  and  after  April  1st," 
as  used  in  a  bill  of  sale  of  a  stock  of  goods  al- 
lowing the  vendee  the  proceeds  of  all  sales  after 
that  date,  are  exclusive  of  that  date,  and,  in  the 
absence  of  fraud  or  mutual  mistake,  will  not 
he  altered  so  as  to  include  it.— Chicago  Title  & 
Trust  Co.  v.  Smyth  (Iowa)  62  N.  W.  792. 

§    12.    Description  in  conveyance. 

(Minn.;    1895.) 

In  an  action  to  recover  a  portion  of  a 
tract  of  land,  wherein  defendant  sought  to  re- 
form a  deed  of  the  tract  from  plaintiff  to  his 
mother,  under  which  defendant  claimed  through 
mesne  conveyances,  so  as  to  include  the  por- 
tion of  land  in  suit,  evidence  that  the  mother 
formerly  conveyed  the  tract  to  plaintiff  in  con- 
sideration of  his  agreement  to  support  her  and 
another;  that  this  agreement  was  abandoned, 
and  the  deed  in  question  made;  that  plaintiff 
paid  no  taxes  on,  and  made  no  claim  to,  any 
portion  of  the  tract,  for  more  than  nine  years 
after  such  reconveyance, — held  to  support  a  de- 
cree for  defendant.  —  Layman  v.  Minneapolis 
Realty  Co.  (Minn.)  62  N.  W.  113. 
60  Minn.  136. 

§   13.    Insurance  policy, 
[a]     (Iowa;   1894.) 

A  former  insurance  policy  was  on  two 
buildings,  described  as  a  frame  house,  "16  by 
18."  and  a  log  house.  "16  by  18."  Before  the 
new  policy  was  issued,  the  log  house  was  torn 
away,  and  a  frame  addition  was  built  to  the 
frame  house.  In  a  letter  asking  for  a  renewal, 
the  agents  stated  that  "the  house  is  16x18,  one 
story,  and  kitchen,  12x1  S";  but  in  the  new  pol- 
icy the  property  was  described  as  in  the  old. 
Hi  Id.  that  the  policy  was  properly  reformed  as 
to  description. — Thomason  v.  Capital  Ins.  Co.,  61 
N.  W.  843,  92  Iowa,  72. 

[hi     (Iowa;    1894.) 

The  new  policy  contained  a  warranty  by 
the  assured  that  no  stovepipe  ran  through  the 
building,  before  entering  the  chimney,  but  its 
existence  was  not  in  fact  known  to  such  firm  or 
plaintiff  until  after  the  loss.  The  old  policy  con- 
tained no  such  warranty,  but  insured  the  build- 
ing with  the  stovepipe  passing  through  the  floor, 
as  the  company  knew,  when  plaintiff,  through 
such  firm,  asked  for  a  renewal  and  received  the 
new  policy.  The  company  retained  the  pre- 
mium for  the  new  policy,  and  did  not  call  at- 
tention to  any  change  in  its  conditions.  Held, 
that  the  policy  was  properly  reformed  as  to 
such  warranty.  Stephens  v.  Insurance  Co. 
(1893)  54  N.  W.  139.  S7  Iowa.  2S3.  distinguished. 
—Thomason  v.  Capital  Ins.  Co.,  61  X.  W.  843, 
92  Iowa,  72. 

[c]     (Iowa;   1894.) 

A  firm  sold  land  to  M.  C.  T.,  and  took  a 
mortgage  for  the  price.  It  also  assigned  in 
blank  a  policy  on  the  buildings,  and  the  agents 
of  the  insurance  company  put  in  the  blank  by 
mistake  the  name  D.  M.  T.,  and  the  company 


made  the  policy  payable  to  such  firm  as  its  in- 
terest might  appear.  The  firm,  when  the  policy, 
expired,  took  it  to  the  agents  for  renewal,  ana 
the  company  issued  to  D.  M.  T.  a  new  policy, 
payable  to  such  firm  as  its  interest  might  ap- 
pear. No  such  person  as  D.  M.  T.  was  known. 
Held,  that  the  policy  was  properly  reformed  as 
to  the  name  of  the  assured. — Thomason  v.  Cap- 
ital Ins.  Co.  (Iowa)  61  N.  W.  843. 
92  Iowa,   72. 

[d]  (Iowa;    189G.) 

Where  the  insurance  was  solicited  by  an 
agent  of  the  company,  and  insured  did  not  read 
the  application  or  the  policy,  the  fact  that  he  did 
not  discover  a  mistake  in  the  latter  until  after 
a  loss  occurred,  two  months  after  the  policy  was 
delivered,  did  not  constitute  such  want  of  reason- 
able care  as  would  defeat  his  right  to  a  reforma- 
tion of  the  instrument.  —  Fitchner  v.  Fidelity 
Mut.  Fire  Ass'n  (Iowa)  68  N.  W.  710. 

[e]  (Neb.;    1895.) 

In  an  action  on  an  accident  policy,  for 
the  loss  of  a  foot,  evidence  that  plaintiff's  policy, 
containing  a  stipulation  that  one-third  was  to  be 
paid  in  case  of  such  loss,  had  been  canceled, 
and  that  the  company's  agent  had  given  him  a 
short  time  ticket  policy,  not  containing  such 
provision,  with  a  circular  representing,  without 
qualification,  that  the  company  issued  policies 
providing  for  payment  of  one-third  for  loss  of  a 
foot,  and  that  both  plaintiff  and  the  agent  be- 
lieved that  the  ticket  policy  contained  such  pro- 
vision, will  support  a  finding  that  plaintiff  was 
entitled  to  a  reformation  of  the  ticket  policy.— 
Frank  v.  Pacific  Mut.  Life  Ins.  Co.  of  Cali- 
fornia (Neb.)  62  N.  W.  454. 
44  Neb.  320. 

If]     (Neb.;    1897.) 

A  mistake  in  a  policy,  to  justify  its  ref- 
ormation, must  be  mutuaj  and  clearly  estab- 
lished.— Home  Fire  Ins.  Co.  v.  Wood  (Neb.) 
09   N.  W.  941. 


III.    RESCISSION    AND    CANCELLA- 
TION OF  CONTRACTS. 

Laches  of  complainant,  see  post,  §  49. 
Multifariousness  in  bill,  see  post,  §  52. 
Parties  to  bill,  see  post.  §  54. 
Cancellation  of  discharge  of  mortgage,  see  "Mort- 
gages," §  43. 


1.  IN  GENERAL. 

§   14.    In  general. 

la]     (Mieh.;    1895.) 

About  a  month  before  his  death,  deceased, 
wishing  to  distribute  his  property  between  his 
wife  and  six  children,  so  as  to  avoid  proceedings 
in  the  probate  court,  sent  for  an  attorney,  who 
drew  up  two  deeds  conveying  a  homestead  and 
another  farm  to  plaintiff,  a  deed  of  a  farm  to  G., 
and  a  deed  of  a  village  lot  to  R.:  also  assign- 
ments of  mortgages  to  deceased's  wife.  At  the 
same  time  plaintiff  gave  a  bond  secured  by  mort- 
gage on  the  homestead  to  secure  the  support  of 
the  wife,  and  G.  gave  deceased  a  mortgage  on  the 
farm  conveyed  to  him.  Deceased  postponed  the 
disposition  of  his  personal  property  to  another 
time,  but  died  without  disposing  of  it.  R.  anil 
G.  took  their  deeds  with  them.  The  deeds  to 
plaintiff  and  the  assignment  of  the  mortgages 
were  never  delivered.  Held  that,  as  the  intend- 
ed disposal  of  deceased's  property  was  never  com- 
pleted, all  the  deeds,  including  those  to  R.  and  G., 
should  be  set  aside. — McGee  t.  McGee  (Mich.) 
63  N.  W.  763. 

105  Mich.  602. 
[b]     (Minn.;    1895.) 

Ad  action  could  not  be  maintained  to 
cancel  the  records  of  scales  and  measurements 
of  logs  of  a  certain  mark  in  the  oflice  of  the 
surveyor  general  of  logs  and  lumber,  or  his  cer- 
tificate thereof,  on  the  ground  that  they  wee 


(§  15) 

ulent. 
03  to  in  91. 


I  ill  I  1  V,  111.  1,  2. 
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i    15.    Time   of  bringing   action. 

I  ■■  |     (M Jell. i    is!..-,., 

\  ,  ,  wiu  not  be      I  aside,  after  the 

a  both  partii  land  witm 
h  .i  thai  on.  rties  to 

l]h,    |,  naentallj    incompetent,  and 

except    o 
ost  i    )i vincintc  testimony.— Ricn- 
ardso  ury  (Mich.)  66  N.  W.  4. 

t  ■>  1      (S.  !>.:     IsiiC.i 

Aii  action  t.    rescind   e 

n;   tin."  within  the  statutory  limita- 

one  wl      offered  to  n         ■         ] 

ided    bj    Btatute,   and    with 

after    tl      discovers    of   I 

entitled  him  to  a  rescission.— Hilton  v.  Advance 

o   is.  D.)  66  N.  W.  Mb. 

§    16.    Signing  in  ignorance  of  contents. 

(Mid..:    l.si.r,.. 

\\ -|,i joins  her  husband  In  the  ex- 
ecution of  b  paper  which  she  knows  is  to  Be- 
i  is  debt,  and  which  sh,-  has  advised  him 
to  secure,  and  makes  no  inquiry  as  to  its  Eorm 
or  contents,  she  cannot  afterwards  have  it  set 
a  ide  on  the  ground  that  she  did  not  know  its 
purport— Sanborn  v.  Sanborn  (Mich.)  (>2  N.  AY. 

104  Mich.  180. 

§   17.    TJnconscionableness   of   contract. 

(Mien.;   1S:.<:.>  ,    , 

In  an  ad  ion  to  cancel  a  pledge  it  appear- 
ed that  complainant  had  been  induced  to  execute 
a   pledge  m  te   for  an   amount    in  excess  of  the 
true  amount  owing  by  him;    that  he  had   been 
further   induced  to  pledge,  as  security  for  said 
,  the  value  of  which  was  largely 
in  excess  of  the  amount  of  the  note,  giving  the 
right  to  sell   the   mortgage,   in   de- 
fanlt   of  payment  of  the  note,  at  public  or  nn- 
vate  sale,  without  notice.      It  appeared,  too.  that 
lainanl   was  a   man  of  little  education,  ig- 
norant,  and   improvident   in  business,  and  of  a 
g  and   confiding  nature.      Held,  that   the 
*.co  justified  a  decree  canceling  the  pledge 
reducing    the   amount   of    the   note   to   the 
amount  actually  owing  by  complainant.— Groes- 
1 k  v.  Bennett  (Mich.)  66  N.  W.  661. 

§    18.    Placing  party  in   possession^  pend- 
ing determination  of  merits. 

(Mich.;    1S05.1 

Where   an   action   is  brought,   by   one   in 

possession    whose    husband     has     abjured     the 

i.  to  have  a  deed  executed  by  herself  and 

her   husband    before   ho    fled    set    aside   on   the 

ground   of  fraud,  or  to  have  it  decreed  a  mort- 

it  is  error  for  the  court,  on  refusing  to 
pass  upon  the  merits  of  the  controversy  until 
the  husband  is  made  a  party  by  publication,  to 
decree  that  defendant  be  placed  in  possession  of 
the  premises.— Sanborn  v.  Sanborn  (Mich.)  02  N. 
W.  371. 

104  Mich.  180. 

§   19.    Rights  of  subsequent  purchaser. 

(S.  D.s    1S»5.)  „     , 

Under  (.'..nip.  Laws,  §§  3d89,  4515,  relat- 
ing to  the  rescission  of  contracts  procured 
through  fraud,  one  induced  to  purchase  bank 
stock  by  fraudulent  representations  as  to  its 
value  may  rescind  the  purchase,  and  recover 
his  notes"  given  therefor,  against  a  hoi 
the  notes  having  notice  of  the  fraud.— Taylor 
v.  National  Bank  (S.  D.)  62  N.  W.  99. 
0  S.  D.  511. 

§  20.   Action  by  party  in  default. 

(Wis.:    1S04.)  ,       . 

Where    plaintiff    conveys    the    laud    on 
which  he  is  living,  with  his  daughter-in-law  and 


Turnliull    t.    Crick    I  id,  to  his 

lift  .  pi-.-in 

ille     . 

.1    N.    W*. 


.n  of  supjiorl  !'  i' 

will  i 

to   pi  "it    v 

286,  86  Wis.  '.•.. 


2.  [NCAPAOn  V    OF   i'ovi  BAt   I  INU 
PARTY. 

1 

pel,"  8  14. 


21. 
la] 


Mental  weakness  or  insanity. 


(Ionsi    1805.) 

In  an  action  by  heirs  to  set  aside  a  deed 
from  a   father.  86  >  ears  old,  to  bis 

when     the    deed     was    made    tie 

to   the  lather  a  sun, 

i,  which  should  be  a  lien  on  the  I; 
and  should  support  the  lather  during  bis 

...  as  e:  idence  that  the  lather  ■ 
that  his  bearing  and  Bight  wen  iat  be 

Inanely   nervous,    that  his   wife   and   sun 

led  to  a  me  oi  his  business,  and  that  be 
i  incompetent  to  do  business.     A  daugh- 
ter testitied  that,  shortly  before  the  deed  was 

made,   her   lather   talked  about  disposing  of  his 

g  his  children,  and  told  her  what 

he  would  give  each,  and  that  he  was  going  to 
make  the  deed  in  suit  When  the  deed  was 
made,  he  disposed  of  other  property  among  his 
children,  and  the  lawyer  who  drew  the  p 
testified  that  he  discussed  the  different  di 
tions,  and  was  competent  to  make  a  will.  The 
doctor  called  in  to  attend  him  a  few  weeks  later 
testified  that  he  did  not  see  anything  about  him 

that  wa  -  rational.     Held,  that  a  finding  that 

there   was   110   evidence  of  undu 

mental  incapacity  was  proper.— Davis  v.  Latta 

(Iowa)  62  N.  W.  17. 

[b]     (Iowa;    1S9IS.) 

In  an  action  by  a  husband  to  avoid  a 
to  his  wife's  brother  in  trust  for  her.  for  mental 
incapacity  due  to  illness,  plaintiff  testified 
he  first  knew  that  he  had  made  it  when  told  aft- 
er recovery.      Plaintiff's  physician  testified  that 
his   illness"  rendered    him   mentally   incomp 
on  the  date  of  the  deed.     A  nurse,  who  was  with 
plaintiff  on  that  date,  shortly  before  and  after 
the   deed    was   executed,    testified   that    he    was 
weak  and  not  ill  his  right  mind.     On  the  other 
hand,    the   grantee   testified   that   he  saw   plain 
tiff    frequently    during   his   illness,    and   disi 
ered  no  mental  weakness   that  when  he  s 
the  deed  he  stated  that  it  was  his  voluntary  act, 
and   his   reasons   for   making    it.     Evidence   of 
others  who  saw  plaintiff,  either  on  the  dale,   or 
shortly  before  or  after  it.  and  talked  with  him. 
and  in"  some  cases  received  directions  as  to  work, 
showed   mental  capacity.    Held,  that  a   finding 
that  plaintiff  was  sound  of  mind  on  the  date  ,.i 
the  deed  was  warranted  by  the  evidence.— Cald- 
well v.  Finch  (Iowa)  65  N.  W.  994. 
[c]     (Iowa;    1896.) 

In  an  action  to  set  aside  a  deed  on  the 
ground  of  mental  incapacity  of  the  grantor,  it 
appeared  that  the  grantor  had  always  been 
superstitious,  believing  in  witches;  that  he  was 
not  in  very  good  health,  but  that  he  was  able 
to  manage  his  farm:  that,  as  a  rule,  he  allowi  ! 
his  wife  to  bargain  for  him,  but  was  able  to 
do  all  the  necessary  figuring,  and  to  keep  the 
time  of  his  employes.  It  appeared  that,  when 
the  deed  was  made,  he  had  instructed  the  at 
torney  who  drew  it  as  to  his  wishes,  statiu- 
that  iie  made  the  deed  in  order  to  secure  the 
support  of  his  wife.  It  was  shown  that,  in 
various  matters  occurring  about  the  time  the 
<ii  ed  was  made,  he  had  shown  himself  capable 
of  transacting  business.  Held,  that  the  evi- 
dence was  sufficient  to  justify  a  finding  that 
the  grantor  had  mental  capacity  to  execute  the 
deed.-  Schneitter  v.  Carman  (Iowa.)  Oi  N.  W. 
249. 
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(ill     (Iowa;    1807.)  I 

Where  a  contract  for  the  conveyance  of 
property  has  been  fully  executed,  and  the  gran-  I 
tee  cannot  be  placed  in  statu  quo,  the  fact  that 
the  grantor  was  at  times  prior  to  the  transac- 
tion erratic,  or  even  mentally  unbalanced,  is 
not  sufficient  ground  for  setting  it  aside,  when 
such  fact  was  not  known  to  the  grantee,  and 
the  price  paid  was  not  so  inadequate  as  to 
charge  him  with  notice  of  any  mental  weak- 
ness of  the  grantor.— Harrison  v.  Otley  (Iowa) 
V(l  X.  \Y.  724. 

[e]  (Mich.;    1805.) 

A  deed  by  a  person  non  compos  mentis, 
executed  before  a  guardian  has  been  appointed 
for  him,  is  voidable  merely;  and  therefore  he 
cannot    sue    in    ejectment    to    recover    the    land 

conveyed,  but  must  first  sue  i |uity  t"  annul 

the  deed. — Moran  v.   Moran   (Mich.)  03  N.  W. 
989. 

(f]  (Neb.;    1896.) 

While  mere  imbecility  or  weakness  of 
mind  in  a  grantor  will  not.  in  the  absence  of 
fraud,  avoid  his  deed,  insanity  will  do  so  if  of 
such  a  character  as  to  induce  the  conveyance, 
although  such  insanity  may  not  amount  to  a 
complete  dethronement  of  reason  anil  understand- 
ing upon  all  subjects.  Dewey  v.  Allgire  (1S93) 
55  N.  W.  276,  37  Neb.  0.  followed.— Hay  v.  Mil- 
ler, 66  N.  W.  1115,  48  Xeb.  156. 

(KJ     (Wis.;    1805.) 

A  man  79  years  old,  infirm  in  mind  and 
body,  nearly  blind,  and  very  hard  of  hearing, 
who  bad  had  a  stroke  of  paralysis,  and  did  not  rec- 
ognize any  one  until  informed  who  the  person  was, 
executed  to  his  son,  with  whom  he  lived,  a  satis- 
faction of  a  mortgage,  which  was  nearly  all  his 
property.  The  satisfaction  was  filed  immediately, 
but  his  other  children,  who  were  frequently  at 
the  house,  knew  nothing  of  it  till  after  his  death, 
eight  months  later.  The  notary,  who  was  the 
only  disinterested  witness  of  the  transaction,  told 
the  son  at  the  time  that  he  doubted  if  his  father 
was  not  too  weak  in  mind  for  transaction  of 
such  business,  but  the  son  wanted  it  done.  His 
opinion  at  the  time  of  the  transaction  as  well  as 
at  the  time  of  testifying  was  that  the  father's 
mind  was  "a  little  short  of  doing  that  kind  of 
business."  The  testimony  of  the  other  witnesses 
against  the  son  was  that  the  father  "was  not 
right  in  his  sense  any  more."  The  witnesses  for 
the  son  testified  that  the  father's  mental  condi- 
tion was  very  fai.\  and,  in  their  opinion,  he  could 
understand  common  business  transactions.  Field, 
that  the  evidence  showed  want  of  mental  ca- 
pacitv.— TTemizi  v.  Kehr  (Wis.)  63  N.  W.  285. 
90  Wis.  344. 


3.  MISTAKE. 
Laches  of  complainant,  see  post,  §  50. 

§   22.    Of  law. 

(Wis.;    189G.) 

A  mistaken  belief  that  certain  mortgages 
were  valid  securities  is  a  mistake  of  law,  and 
an  action  to  set  aside  a  conveyance  made  under 
such  belief  cannot  be  maintained  in  the  absence 
of  an  allegation  that  the  grantor  was  ignorant 
of  the  facts  invalidating  such  securities. — Kyes 
v.  Merrill  Furniture  Co.  (Wis.)  05  N.  W.  735. 
92  Wis.  32. 

§  23.   Of  fact. 

la]     (Iowa;    1807.) 

It  is  no  defense,  to  a  bill  to  rescind  a  deed 
for  mistake  as  to  the  subject-matter,  that  the 
tract  actually  conveyed  is  worth  as  much  as 
the  one  plaintiff  contracted  to  buy. — Clapp  v. 
Cireeulee  (Iowa)  09  X.  W.  1049. 

[b]     (Iowa;    1897.) 

It  is  no  defense,  to  a  bill  to  rescind  a  deed 
for  mistake  as  to  subject-matter,  that  plaintiff 
allowed  the  land  to  go  to  tax  sale,  and  had  mort- 
gaged it,  where  the  complaiui  tendered  a  recon- 


veyance   free    from    incumbrances. — Clapp    v. 
Greenlee  (Iowa)  69  X.  W.  1049. 
[c]     (Neb.;    180(i.) 

The  jurisdiction  of  equity  to  relieve 
against  mutual  mistakes  will  not  be  exercised 
because  of  misapprehensions  in  regard  t..  a 
collateral  matter,  as  in  regard  to  a  fact  inci- 
dentally affecting  the  value  of  the  subject-matter 
of  the  contract,  there  being  no  deception  or 
wrongful  concealment. — Moore  v.  Scott  (Neb.) 
GO  N.  W.   I  1 1 

47  Neb.  346. 


4.  FRAUD  AND  FALSE  REPRESENTA- 
TIONS. 

Laches  of  complainant,  see  post,  §  49. 

§   24.    Fraud. 

la]     (Iowa;    1896.) 

An  action  to  rescind  a  conveyance  for 
fraud  cannot  be  maintained  by  a  tenant  to 
whom,  in  consideration  of  said  conveyance,  a 
mortgage  war  given  by  a  certain  person  on  land 
occupied  bj  tin  tenant,  and  also  a  deed  in  es- 
crow thereto,  in  order  that  having  an  outstand- 
ing title  to  said  land,  he  might  compel  his  land- 
lord, for  a  surrender  thereof,  to  purchase  at  an 
increased  price  a  building  erected  by  the  tenant 
on  said  land,  where  the  tenant,  after  he  knew 
that  said  person  had  conveyed  the  same  title 
to  his  landlord,  and  that  the  deed  in  escrow  had 
been  destroyed,  relied  upon  having  a  better  title 
than  his  landlord  and  thereafter  advanced  mon- 
ey to  said  person  for  the  prosecution  of  out- 
standing titles  xo  other  lands,  and  did  not  bring 
his  action  to  set  aside  the  conveyance  until 
three  years  afteiw  ids.— Blackman  v.  Wright 
(Iowa I  65  N.  W.  843. 

[b]     (Mich.;    1806.) 

A  court  may  grant  relief  from  a  volun- 
tary conveyance  where  induced  by  the  active 
fraud  of  the  grantee. — Tiffany  v.  Tiffany  (Mich.) 
68  N.  W.  127. 

£c]     (Wis.:    189C.) 

Defendant  wrote  plaintiff,  an  Indian,  who 
owned  a  one-fourth  interest  in  a  farm  of  58 
acres,  valued  at  $986.  56  acres  of  which  was 
mortgaged  for  about  $600,  and  40  acres  of  which 
was  incumbered  with  a  life  estate  in  a  woman 
46  years  of  age,  stating  that  50  acres  of  the  farm 
was  soon  to  be  sold  on  foreclosure,  and  that  he 
would  give  her  $5  for  her  one-fourth  interest  in 
the  3  acres  not  covered  by  the  mortgage,  in  re- 
spouse  to  which  plaintiff  wrote  that  she  would 
deed  him  "everything"  for  $5  and  a  new  dress, 
the  consideration  which  defendant  had  agreed 
to  give  her  co-tenants  for  their  interest.  De- 
fendant sent  a  quitclaim  deed  conveying  the  en- 
tire 5S  acres,  which  was  executed  by  plaintiff, 
as  she  claimed,  without  the  same  being  read  to 
her.  and  with  the  understanding  on  her  part  that 
only  the  3-acre  strip  was  conveyed.  The  entire 
farm  was  purchased  by  defendant  at  the  foreclo- 
sure sale.  II rlil,  that  the  rescission  of  the  deed 
on  the  ground  that  it  was  procured  by  fraud  was 
unauthorized. — Doxtater  v.  Council  (Wis.)  66  N. 
W.  li::r.. 

93  Wis.  113. 

§   25.    Matters   of   opinion   or   statements 
of  facts. 

[a]  (Iowa;    1896.) 

Relief  may  be  had  against  one  for  fraud- 
ulent representations,  he  not  believing  his  rep- 
resentations true,  though  he  did  not  actually 
knowthey  were  false.— Hunter  v.  French  League 
Safety  Cure  Co.  of  Sioux  City  (Iowa)  05  N.  W. 
S28. 

[b]  (Neb.;    1806.) 

One  wl:o,  as  an  inducement  to  a  sale  of 
land,  in  good  faith  states  to  the  vennee  that  re- 
liable third  persons  had  represented  the  land  to 
I  him  as  being  of  a  certain  character,  and  who  at 
the   same   time    states  that   he   has   no   persona] 
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knowledge  in  regard  to  the  land,  does  nut  tl" 
adopt  bui  h  i  own,  and  1 i    ■ 

i    be  had   merelj    because   thej    prove 

false.     Moore  v.  Scott  (Neb.)  66  N.  W.  441. 

47  Neb.  84d 

§   26.   Reliance    on    rerresentatlons. 

(Neb.  I    1806.) 

Misrepresentations   as   to   the    location 

quality,  and  value  of  real  estate,  by  a  vendor, 
are  sufficient  grounds  for  rescission,  when  re 
lied  upon  by  the  vendee,  and  he  is  unacquaint 

ril  wiili  its  value  and  condition,  and  has  I 

prevented  by  the  fraud  of  the  vendor  from 
making  an  examination  of  the  property.— Stoehl 
v.  Calcv  (Neb.)  67  N.  W.  783. 

48  Neb.  786. 

§   27.    False     or     fraudulent     representa- 
tions, 
[a]     (Iowm    1890.)  ,    ,       , 

Plaintiff's    representation    to    defendant 
thai  he  was  a  man  of  means  and  owned  certain 

hinds,  and  was  able  to  clear  the  title  to  other 
lands  mortgaged  by  plaintiff  to  defendant,  was 
not  disproved  by  evidence  that  plaintiff  often 
borrowed  money,  there  being  nothing  to  show 
thai  he  did  not  own  said  lauds.— Blackman  v. 
Wright  (Iowa)  65  N.  W.  843. 

n>)    (Iowa s   1896.) 

Defendant's  contention  that  plaintiff  rep- 
resented  that  lit  owned  a  greater  per  cent,  of 
the  title  to  land  mortgaged  by  plaintiff  to  de- 
fendant than  in  fact  he  did  have  was  not  prov- 
ed where  plaintiff  denied  said  representations, 
and  the  only  other  evidence  in  defendant's  favor 
was  the  testimony  of  plaintiff's  attorney  as  to 
matters  acquired  in  his  professional  capacity. — 
Blackman  v.  AArright  (Iowa)  65  N.  W.  843. 

[c-]     (Iowa;    1806.) 

The  fact  that  an  agent  had  misrepresented 
the  rental  demanded  by  his  principal  for  land, 
and  obtained  an  agreement  from  the  lessee  to  pay 
an  excessive  rental,  and  also  misrepresented  the 
character  and  quality  of  the  land,  where  the 
lessee  examined  the  land  and  might  have  ascer- 
tained the  facts,  does  not  constitute  sufficient 
grounds  for  a  rescission  of  the  lease. — Merritt 
v.  Dufur  (Iowa)  68  N.  W.  553. 

la]     (Iowa;   1896.) 

A  representation  by  an  agent  that  two 
tracts  of  land,  owned  by  different  persons,  were 
owned  by  the  same  person,  and  the  leasing  of 
them  together  as  one  farm,  is  a  matter  of  which 
the  lessee  cannot  complain,  where  the  lease  is 
assented  to  bv  the  owners. — Merritt  v.  Dufur 
<Iowa)  68  N.  W.  553. 

[e]     (Neb.;    1S94.) 

Where  defendant,  in  selling  stock  in  a 
corporation,  used  a  report  of  the  secretary  as 
to  the  profits  earned  by  the  corporation,  know- 
ing that  the  report  was  false,  he  adopted  such 
false  report  and  made  it  his  own  representa- 
tion. 59  N.  W.  781,  41  Neb.  563  (1804)  re- 
versed—Holtry  v.  Foley,  61  N.  W.  120,  43  Neb. 
133. 

5   28.    Fraudulent   concealment. 

[a]  (Minn.;    189G.) 

Where  a  husband  alone  conveyed  land  with 
a  covenant  against  incumbrances,  a  subsequent 
grantee,  in  procuring  the  execution  of  a  quitclaim 
deed  by  husband  and  wife,  was  not  guilty  of 
fraud,  as  against  the  husband,  because  he  con- 
cealed and  misrepresented  to  him  the  increased 
value  of  the  land,  since  the  husband  was  bound 
by  his  covenant  to  procure  a  release  of  the 
wife's  dower. — Crowley  v.  C.  N.  Nelson  Lum- 
ber Co.  (Minn.)  69  N.  W.  321. 

[b]  (Wis.;   1895.) 

Where  the  indorser  of  a  uote  for  the 
price  of  land  allows  the  contract  of  purchase 
to  be  made  out  in  his  name  as  security  for  his 
indorsement,  and  is  fully  informed  of  the  na- 
ture of  such  contract,   and   of  his   liability   in 


of  a  purchaser,  by  the  I 
of  the  note,  be  is  not  entitled  to  rescission  ->f 
the  contract  on  the  ground  that  an  agreement 
between  the  vender  and  such  maker  fur  a  dls- 
count  t'i  the  latter  on  his  procuring  a  purchaser 
was  not  disclosed.— Spenee  v.  Geilfuss,  02  N. 
W.  529,  89  Wit.  199. 

§   29.    Election  to  rescind. 
(S.  D.I     189.',.) 

\     against  a  demurrer,  the  allegation  of 
a  complaint  to  rescind  a  purchase  of  bank  stork, 
that   plaintiff  gave  notice  of  his  election   I 
scind  "as  Boon  as  be  learned  the  true  eon 
of  the  bank,"  shows  a  full  discharge  of  plain- 
tiff's duty,  as  to  time.  -Taylor  v.  National  Bank 
(S.   D.i  62  V  W.  99. 
6  S.  D.  511. 


5.  DURESS,    UNDUE    INFLUENCE,    AND 
CONFIDENTIAL  RELATIONS. 

§    30.     Duress. 
(Mich.;    lS!>r,.i 

A  mortgage  by  the  wife  to  secure  the 
repayment  of  money  embezzled  by  her  husband, 
executed  at  the  time  she  was  first  informed 
of  her  husband's  crime,  and  after  she  had  been 
told  by  the  one  whose  money  had  been  appro- 
priated that  he  "must  have  the  money  or  the 
security,  or  there  are  the  papers,"  and  "I  shall 
go  on  with  the  proceedings,"  may  be  set  aside 
as  having  been  obtained  by  duress. — Benedict  v. 
Rooine  (Mich.)  64  N.  W.  193. 

§   31.    Compulsion      not      amounting      to 
duress. 
(Neb.;   1895.) 

NV'hen  money  is  paid  or  concessions  exact- 
ed through  necessity,  in  order  to  ohtain  property 
illegally  withheld,  where  its  detention  is  accom- 
panied by  immediate  hardship  or  irreparable  in- 
jury, such  transaction  may  be  avoided  on  the 
ground  of  compulsion,  though  not  amounting  to 
duress.  —  Fitzgerald  v.  Fitzgerald  &  Mallory 
Const.  Co.  (Neb. i  62  N.  W.  899. 
44  Neb.  463. 

§  32.    Presumption  of  fraud  and  burden 
of  proof. 

[a]  (Wis.;    1894.) 

In  a  proceeding  by  beneficiaries  under 
a  will  to  set  aside  a  conveyance  of  their  inter- 
ests to  the  administrator,  where  it  appears  that 
he  made  misrepresentations  as  to  the  value  and 
condition  of  the  property,  and  that  plaintiffs 
lived  at  great  distances  from  the  property,  the 
burden  is  on  defendant  to  show  that,  at  the  time 
of  the  transfer,  plaintiffs  knew  all  the  facts 
relating  to  its  value,  and  their  rights  therein. 
—Creamer  v.  Ingalls,  61  N.  W.  82,  89  Wis.  112. 

[b]  (Wis.;    1895.) 

In  an  action  against  a  vendee  to  set  aside 
a  sale  on  the  ground  of  fraud  and  undue  influ- 
ence, where  no  fiduciary  relations  existed  be- 
tween the  parties,  the  burden  of  proof  is  on 
plaintiff.— Cooper  v.  Reilly  (Wis.)  63  N.  W.  8.85. 
90  Wis.  427. 

§   33.    Undue  influence. 

[a]     (Iowa;    1896.) 

In  an  action  to  set  aside  a  deed  on  the 
ground  of  undue  influence,  it  appeared  that 
the  grantor  had  had  trouble  with  his  daughter's 
husband,  and  had  expressed  the  intention  to 
deed  the  property  to  his  stepdaughter,  binding 
her  to  support  him  and  his  wife  as  long  as 
they  lived.  It  also  appeared  that  the  grantee 
was  not  present  at  the  time  the  deed  was  made. 
Held,  that  the  fact  that  the  grantor  was  super- 
stitious, and  harhored  delusions  regarding 
witchcraft,  was  not.  in  view  nf  the  rircum- 
stances,  evidence  of  undue  influence. — Schneit- 
ter  v.  Carman  (.Iowa.)  67  N.  W.  249. 
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[b]     (Iowa:    1897.) 

In  a  suit  to  cancel  a  deed  for  undue  influ- 
ence, the  fact  that  a  part  of  the  premises  was 
allowed  to  be  sold  for  taxes  in  order  to  bar  cer- 
tain mineral  claims,  and  the  tax  purchaser  con- 
veyed to  the  defendant,  gives  defendant  no  equi- 
ty agaiust  plaintiffs,  except  for  repayment  of 
the  consideration  paid  the  tax  purchaser. — King 
v.  Carmody  (Iowa)  70  N.  TV.  734. 

§  34.    Guardian  and  -ward. 
(Iowa:    1896.) 

The  purchase  of  land  by  an  uncle  from 
his  niece,  living  in  his  family,  who  had  barely 
attained  her  majority,  and  whose  guardian  he 
had  been,  for  an  inadequate  price,  will  be  set 
aside  as  fraudulent,  although  the  uncle  advised 
his  niece  against  selling,  the  relations  between 
the  parties  being  such  as  to  require  him,  if  he 
purchased,  to  pay  the  fair  value  of  the  land.— 
Barhart  v.  Holmes  (Iowa)  6G  N.  W.  898. 

§  35.   Parent  and  child. 

[a]  (Iowa;    1S95.) 

Parents  of  sound  mind,  in  the  absence  of 
undue  influence,  may  deed  their  property  to  some 
of  their  children  to  the  exclusion  of  others, 
though  there  was  no  money  consideration  for  the 
conveyance,  and  the  grantors  reserved  the  right 
of  possession  during  their  lives. — Hester  v.  Sam- 
ple i Iowa i  63  N.  W.  463. 

[b]  (Iowa;    1S96.) 

In  an  action  for  cancellation  of  a  deed 
from  a  mother  to  her  son,  made  11  days  before 
her  death,  on  the  ground  of  undue  influence, 
defendant  claimed  that  it  was  given  in  pursu- 
ance of  an  agreement  to  do  so  if  he  made  a 
home  for  her,  took  care  of  her,  and  paid  certain 
sums  of  money  to  each  of  the  plaintiffs  and  one 
of  the  defendants.  Evidence  for  plaintiffs  that 
defendant,  by  threats  of  taking  his  own  life 
i which  he  denied),  and  harsh  treatment,  in- 
duced her  to  make  the  deed,  was  their  own  tes- 
timony, and  only  sufficient  to  place  on  defend- 
ant the  burden  of  proving  that  the  deed  was 
valid.  Disinterested  witnesses  testified  for  de- 
fendant that  his  mother  offered  to  give  him  the 
farm  if  he  would  live  with  and  take  care  of 
her.  The  evidence  showed  that,  to  accept  her 
offer,  he  got  a  release  from  a  contract  of  hir- 
ing, made  a  home  for  her,  and  treated  her 
well,  and  supplied  her  needs;  that  she  kept 
house  and  did  the  work  when  able,  and  that, 
when  unable,  he  hired  help;  that  they  used 
dairy  products  and  poultry  to  support  the  fami- 
ly, and  that  he  took  the  farm  products;  that  he 
paid  two  of  the  plaintiffs  the  amount  specified, 
and  offered  to  pay  the  others.  Held,  that  the 
deed  was  valid.— Davis  v.  Miller  (Iowa)  67  N. 
W.  387. 

tc]     (Iowa;    1S9G.) 

A  deed  made  by  a  father  and  mother  to 
their  daughter,  of  property  of  the  value  of  $6,- 
000  to  $7,000  on  a  consideration  approximating 
$3,000,  and  a  further  agreement  to  support  the 
grantors,  both  over  74  years  old.  during  their 
lives,  will  not  be  set  aside  at  the  suit  of  an- 
other heir  of  the  grantors,  in  the  absence  of 
other  evidence  of  fraud  or  undue  influence,  or 
of  the  incapacity  of  the  grantors. — Hemstreet 
v.  Wheeler  (Iowa)  69  N.  W.  518. 

[d]     (Iowa:   1897.) 

Inference  of  undue  influence  from  the  fact 
of  an  aged  parent  conveying  all  his  property 
to  two  children,  with  whom  he  lived,  to  exclu- 
sion of  a  third  child,  is  overcome  by  evidence 
that  he  stated  to  a  lawyer  what  he  wanted,  say- 
ing that  he  did  not  want  to  make  a  will,  and  did 
not  need  to  make  any  provision  for  future  sup- 
port, as  he  could  trust  his  children;  that,  after 
executing  the  deed,  he  gave  it  to  his  daughter, 
and  requested  her  to  record  it;  that  thereafter, 
to  an  assessor  and  others,  he  explained  the 
matt<i.r'  auJ  said  tnat  be  wanted  the  grantees, 
wno  had  been  very  good  to  him,  to  have  the 
property  for  taking  care  of  him;  and  that  he 
objected  to  the  marriage  contracted  by  the 
4  X.W.DIG— 21 


child    not   provided    for.— Chambers    T.    Brady 
(Iowa)  69  N.  W.  1015. 

[e]  (Iowa;    1897.) 

A  conveyance  of  land  by  an  aged  woman  to 
her  son,  in  consideration  that  he  would  pay  her 
debts  and  provide  a  home  for  her  during  her 
life,  will  not  be  set  aside,  in  the  absence  of 
fraud  or  undue  influence,  though  it  proved  a 
bad  bargain  for  her,  and  was  not  observed  in 
good  faith  by  the  son.— Wheatley  v.  Wheatley 
flowa)  70  N.  W.  6S9. 

[f]  (Iowa:   1897.) 

A  decree  setting  aside  deeds  because  of 
fraud  and  undue  influence  is  warranted  where 
it  appears;  That  the  grantors  were  husband 
and  wife.  That  the  husband  had  loaned  $7,000 
to  D.,  a  son-in-law.  with  whom  he  was  asso- 
ciated in  business,  but  to  whom  he  had  left  its 
entire  control.  That  the  grantee,  a  married 
daughter,  who  had  received  no  assistance  from 
her  parents,  claimed  to  be  alarmed  lest  they 
should  come  to  want;  that  D.  would  never  re- 
turn the  money  he  had  received;  that  he  was 
in  poor  health,  was  going  away,  and  on  his  re- 
turn would  want  more  money.  That  she  ad- 
vised her  parents  to  convey  the  laud  to  her 
without  consideration,  so  that  they  could  not 
loan  to  D„  and  that  she  would  reeouvey  it 
whenever  they  wished.  That  at  her  suggestion 
her  mother  went  with  her  to  investigate  D.'s 
business,  and  that  afterwards  the  grantee 
claimed  that  the  stock  was  run  down  and  little 
business  done,  and  wept  because,  as  she  said, 
D.  would  deceive  and  ruin  them.  And  that, 
while  the  grantee  contended  that  the  grantors 
voluntarily  conveyed  the  land  to  her  so  that  it 
could  not  be  subjected  to  the  debts  of  D.'s  firm, 
there  was  no  indebtedness  of  the  firm  prior  to 
the  execution  of  the  deeds,  and  the  husband 
grantor  had  other  real  property,  and  the  wife 
owned  over  three-fourths  of  the  land  conveyed. 
—King  v.  Carmody  (Iowa)  70  N.  W.  734. 
[gj     (Mien.;   1805.) 

Arguments  addressed  by  a  daughter  to 
her  mother,  or  appeals  to  her  conviction  of  right 
doing,  do  not  constitute  undue  influence  so 
to  invalidate  a  deed  from  the  mother  to  her 
daughter.— Hammond  v.  Welton  (Mich.)  64  N. 
W.  25. 


6.  FAILURE  OR  INADEQUACY  OP   CON- 
SIDERATION. 

§  36.    Failure    to    perform    conditions    of 
contract, 
[a]     (Iowa;   1894.) 

That  one  of  the  parties  to  a  contract  to 
exchange  certain  parcels  of  land,  after  secur- 
ing a  removal  of  the  incumbrances  thereon, 
borrowed  the  amount  necessary  to  do  this,  as 
to  his  parcel,  from  himself,  as  guardian,  with- 
out first  obtaining  the  court's  consent  so  to  do. 
is  no  ground  upon  which  the  other  can  base  an 
action  to  cancel  the  contract  for  failure  to 
form.— Kraner  v.   Chambers  (Iowa)  61  N.  TV. 

92  Iowa,  681. 
fb]     (Iowa:    1804.) 

K.  and  C.  entered  into  a  written  contract 
to  exchange  certain  parcels  of  land,  each  to  be 
freed  from  incumbrances  before  transfer.  K. 
performed  his  part,  and  deposited  a  deed  to  his 
parcel  with  a  third  person,  to  be  delivered  up- 
on C.'s  doing  the  same.  C.'s  wife  fell  ill,  and 
required  his  whole  attention,  and  he  then  be- 
came ill  himself,  dying  before  he  had  done 
anything  under  the  contract,— two  months  after 
it  was  made.  A  month  later,  K.  notiiied  C.'s 
wife  that,  unless  she  freed  C.'s  parcel  from  in- 
cumbrances "at  once,"  he  would  rescind  the 
contract;  and,  receiving  no  answer,  he  filed  a 
bill  in  equity  for  such  rescission.  At  several 
times  within  the  following  four  months.  K.  de- 
clared to  C.'s  wife  his  willingness  to  settle  that 
action   and   carry  out  the   original   agreement, 
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and  at  length  the  taking  "  \   '  ,w 

cause  was  stop] 

l„.r    parcel    and    fulfill    Hi-    contra 
,„      ,  her  having 

,„.■.     I  refused  to 

,   for  a  can  '     • 

ct,   there  ire^?°JlSSS 

iu  its  pel  'bus  far,  whi. 

not  bee"    «    tved.    Kraner  v.  Chambera  (Iowa) 

'''1  N    W.  373. 

82  fowa,  081. 

§   37.    Inadequacy    of    consideration. 

1,1 '    fflMSte  set  aside  a  sale  for  fraud, 
i,  appeared  that  during  the  I 

estate  aftei 

;   tha    com 

tn1    had    I-  "'■"'■    knew    ,h" 

and   had   opportunity 

ind   thai   he 

■11  his  share  Eor  $1 , 

litigation, 
was  valid,  and  it  was  immaterial  thai  defend- 
ants were  heavy  gainer       .   fte  transactwn.- 
,  ,.  Rumsey  (Mich.)  62  N.  W.  990. 
104  Mich.  636. 

I  I,  I     (Wis.;    1895.)  ,     .  .   ,    ,   . 

Where  no  fiduciary  relations  existed  I  t 
tween  the  parties  to  a  sale,  and  there  was  no 
, uniary  distress,  or  any  lark  ol  mental  ca- 
pacity on  the  part  of  the  vendor,  who  bad  an 
,y  with  the  vendee  to  know  the 
value  of  the  property,  mere  inadequacy  of  con- 
sideration is  aol  ground  for  rescission. -Cooper 
v  Keillv  (Wis.)  03  N.  W.  S85. 
90   Wis.   427. 


§  40.    Placing    parties    In    statu    qno. 

inl     (Mlnn.i    1805.)  .  .. 

Where  a  party   to  a  contract  has  pi 
performed    it,  unl  »»J|B 

fault 

.   I, ut  is  In 

law    for    '  ,ct_ 

an.)  62  N.  W  1131. 

60   Minn. 

[1,1      (>.  !>.;     isiili.i 

\vi;,  i  u  based 

the  wr 

of  which  t 
failed  in   whole  or  in  part,   inability  I 
such  party  to  his  former  condition,  when 

wrongful  n't.  is  not  alone 
defeat  an  action  to  rescind  sue 
i,  paid  thi 
Advance  'I  b  Co.  (S.  D.) 

66  N.  \V.  816. 

8.  PI  HADING   AND  PRACTICE. 

§  41.    Pleading. 

,WI».;    1806.)  .  .    ,  t    ,\,r 

A    complaint    alleging  that   two   ol 
defendants  held  school-land  certifical 
ing  to  plaintiff,  as  security,  and,  fraudulently 
to  acci  pt   payment   of  the  debt, 
patents  to  he  issued  to  tl 
then  sold  the  land  to  two  other  defendants,  aft 
er  having  granted  a  right  to  cut  bmber,  under 
which  valuable  timber  had  been  cut.  and  asking 
thai  thi    patent  title  be  vested  in  plaintiff,  that 
lants  he  enjoined  from  cutting  and  carry- 
timber,  and  sea  for  tri 
alreadj   committed,  state!   a  can*    of  achon  in 
equity.— Swftart   v.    Uarless   (\\  is.)   07  N.   W. 
413. 

93  Wis.  211. 


7    RESTORING     CONSIDERATION      AND 
PLACING  PARTIES  IN  STATU  QUO. 

§   38.    Restoring    consideration    and    do- 
ing equity. 

fnl  ^mortgage  will  not  be  canceled,  upon 
Hie  application  of  the  mortgagor,  no  creditor 
being  interested,  without  a  tender  or  require- 
ment that  the  mortgagee  be  reimbursed  for  such 

aitures  as  he  has  made,  and  indemnified 
as  to  such  liabilities  as.  in  good  faith,  he  bn= 
incurred,  on  the  faith  of  such  mortgage.— Mil- 
ler v.  Gunderson  (Neb.)  07  N.  W.   .09. 

4S  Neb.  715. 

rfo]     (S.  D.;    189G.)  .    .  _       .         , 

■Vn  action  will  not  lie  to  rescind  for  fraud 
■i  contract  under  which  part  of  the  consideration 
has  been  received,  unless  the  plaintiff  has  re- 
i  or  ,  ffers  to  restore  the  consideration  he 
has  received,  as  required  by  Comp.  Law s  § 
3591.— Lovell  v.  McCaughey  (fc>.  D.)  6b  N.  Av. 
1085. 

[c]     (Wis.;   1896.)  . 

A  mortgagor  of  real  estate  is  not  entitled 
to  have  the  mortgage  set  aside,  though  not  wit- 
nessed nor  acknowledged,  nor  to  have  the  fore- 

re  thereof  vacated,  though  irregular  or  de- 
fective, except  upon  paying  or  offering  to  pay 
the  indebtedness  secured  thereby.— Welsn  v. 
Blackburn  (Wis.i  GG  N.  W.  52S. 

92  Wis.  562. 

§   39.    Necessity  of  tender. 
,Iowa;   18950.^  ^  ^  g  deed  which  ^as 

delivered  in  escrow,  and  fraudulently  absl 
from  the  depositary  by  the  grantee,  the  grantor 
is  not  bound  to  tender  back  land  conveyed  to 
him  bv  the  grantee  in  exchange  whirl,  was  to 
be  forfeited  on  the  grantee's  failure  to  perform 
the  contract  on  which  his  deed  was  to  be  deliv- 
ered to  him  bv  the  depositary.— Jackson  v.  Lynn 
(Iowa)  02  N.  W.  704. 


§  42.    Parties. 

Ial  Plaintiff  conveyed  land  to  her  son.  for 
which  he  gave  her  a  contract  for  support  during 
life  Afterwards  she  commenced  a  suit  to  set 
aside  the  deed.  A  settlement  of  this  suit  was 
made,  in  lie  absence  of  plaintiff,  by  which  de- 
fendant received  from  the  son  a  deed  of  the 
land  defendant  paving  a  sum  of  money  and 
feeing  to  support  plaintiff.  Held,  that  in  an 
actionby  plaintifl  efendant  to  set  aside 

the  settlement  on  the  mound  of  fraud,  wherein 
Plain  iff  offered  to  repay  defendant  the  consider- 
ation paid  by  him,  the  son  was  not  a  proper _par- 
ty.— Kinney  v.  Kinney  (Iowa)  Go  M.  W.  40— 

Ibl  Can'aeti^'against  a  husband  for  can- 
cellation of  paper  title,  procured  by  fraud,  the 
wife,  though  a  proper,  is  not  a  necessary  party 
defendant.— Swihart  v.  Harless  (Wis.)  07  N. 
W.  413. 

03  Wis.  211. 

§  43.    Decree. 

ffowWhefe.6ln  an  action  to  set  aside  a  eon- 
veyance  as  fraudulent,  it  appeared  that  there 
a  mistake  in  the  description  of  the  land,  it  was 
Piaper  on  cross  petition,  to  correct  the  descrip- 
tion in  the  decree  declaring  the  conveyanci 
valid  —Wheeler  &  Wilson  Manuf  g  Co.  v.  Bjel- 
land  (Iowa)  66  N.  W.  SS5. 

IV.   ACCOUNTING. 

By  agent,  see  "Principal  and  Agent,"  §  21. 

§  44.    Jurisdiction. 

tBl  Under" a  'contract  by  which  several  per- 
sons agreed  that  if  D.  would  build  an  hotel  hey 
would  subscribe  towards  the  expense,  and  that 
D?  might  have  the  use  of  the  hotel  as  long  as 
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hould  pay  i  briber  7  per  cent,   per 

annum  on  the  amount  of  the  subscription^  D., 
on  discontinuing  the  use  of  the  hotel,  may  main- 
tain a  bill  to  determine  the  ive  rights  of 
the  parties  therein.— Murray  v.  Near  (Mich.)  63 
N.  W.  980. 

[b]      (IVi-I..;    VS93.) 

The  fact  that  a  defaulting  county  treas- 
urer failed  to  keep  his  accounts  so  that  it  could 
ined  under  which  of  his  separate  offi- 
cial bonds  the  defalcation  occurred  does  not 
entitle  the  county  to  an  accounting  in  equity 
against  the  sureties  on  the  several  bonds,  as 
such  sureties  are  entitled  to  a  trial  by  jury. — 
Kulil  v.  Pierce  County  (Neb.)  62  N.  W.  1066. 
4!   Neb.  584. 

§   45.    Complaint. 
(Wis.;    JS!I«.) 

A  complaint  by  an  administrator  de  bonis 
non  alleged  that  his  intestate  bequeathed  his 
personalty  to  his  widow  for  life,  remainder  to 
son,  who.  though  he  was  named  and  qual- 
ified as  executor,  never  did  anything  about  the 
administration,  but  lived  with  his  mother,  and 
that  together  they  "controlled  and  managed"  the 
property;  that  on  the  death  of  the  son  his  wid- 
ow and  mother  took  possession  and  assumed  the 
control  of  the  estate  of  plaintiff's  intestate:  that 
bis  mother  subsequently  remarried,  and  that  she 
and  her  husband  gave  part  of  the  personalty  to 
the  son's  wife,  and  kept  the  remainder,  the"  re- 
spective amounts  being  unknown  to  plaintiff; 
that  on  the  mother's  death  her  husband  retain- 
ed possession  of  the  remainder,  the  amount  or 
form  of  which  plaintiff  did  not  know.  Held. 
that  the  complaint  stated  a  cause  of  action 
against  the  surviving  husband  for  an  accounting. 
—Meyer  v.  Garth waite  (Wis.)  66  N.  W.  704. 

92  Wis.  571. 

§  46.    Cross  bill. 

[a]  (Midi.:    1897.) 

On  a  bill  for  accounting  between  partners, 
one  of  the  defendants  might  properly  file  a  cross 
bill,  alleging  that,  by  a  contract  with  her  co- 
defendant,  she  was  entitled  to  an  interest  in  the 
partnership;  that,  by  the  contract  between  com- 
plainant and  said  co-defendant,  her  rights  were 
recognized;  but  that  complainant  and  her  co- 
defendant  had  sold  the  partnership  property, 
which  stood  in  their  names,  without  protecting 
her,  as  required  by  the  contracts;  and  praying 
an  accounting.— Feige  v.  Babcock  (Mich.)  70  N. 
W.  7;    Babcock  v.  Feige,  Id. 

[b]  O'icli.:   1897.) 

A  bill  for  an  accounting  alleged  a  partner- 
ship between  plaintiff  and  defendant.  Defend? 
ing  the  partnership  by  answer, 
filed  a  cross  bill  admitting  that  the  parties  had 
dealings,  and  incorporating  a  detailed  statement 
of  his  dealings  with  complainant  and  with  com- 
plainant's  wife  in  connection  therewith,  which 
he  alleged  were  the  same  transactions  referred 
to  in  the  bill,  and  constituted  them  his  trus- 
11  es  as  to  pn  perty  therein  mentioned.    He  pray- 

i'  an  accounting,  and  the  wife  was  brought 
in  as  a  party  defendant.  Held,  that  the  cross 
bill  was  not  subject  to  demurrer  by  the  wife 
on  the  ground  that  it  was  not  germaue  to  the 

tal  bill.— Griffin  v.  Griffin  (Mich.)  70  N.  W. 

§  47.  Defense. 
(Iowa;    1895.) 

It   is   no   defense   to   an    action    for    an 

nting  of  profits  on  the  sale  of   land   that 

of    the    notes   taken    have    not    matured, 

where  it  appears  that  all  of  the  notes  have  been 

paid   or  sold.— Purslow   v.   Jackson   (Iowa)    62 

X.  W.  12. 

93  Iowa,   G94. 

§  48.   Decree, 
[a]     (Mick.;    1896.) 

Where     a     complainant     has     properly 
brought  an  action  in  equity   for  an  accounting 


in  regard  to  partnership  property  of  defend- 
ants, and  on  such  accounting  it  apnj 
there  is  no  property  to  which  lie  has  a  claim, 
hut  that  he  is  entitled  to  a  personal  judgment 
against  defendants  as  partners,  he  may  properly 
he  given  such  judgment  by  the  chancery  court. 
—McLean  v.  McLean  (Mich.)  67  N.  W.'ll8. 

£1»]     (Micli.  J    1897.) 

Wlun  a  bill  for  accounting  had  been  pending 
six  years,  and  ample  opportunity  given  to  intro- 
duce evidence,  it  was  proper  in  the  decree  for 
the  account  to  prohibit  the  introduction  of  fur- 
ther proof  before  the  commissioner. — Feige  v. 
Babcock  (Mich.)  70  N.  W.  7;  Babcock  t.  Feige, 
Id. 


V.   MARSHALING  ASSETS. 

See  main  head  "Marshaling  Assets  and  Securi- 
ties." 

VI.    LACHES. 

In  bringing  creditors'  bill,  see  "Creditors'  Bill," 
§3. 

In  moving  for  new  trial,  see  "New  Trial,"  §  7. 

In  proceeding  to  sell  decedent's  lauds  for  debts, 
see  "Executors  and  Administrators,"  §§  41.  42. 

In  seeking  specific  performance,  see  "Specific  Per- 
formance," §  9. 

to  set  aside  decree  of  divorce,  see  "Divorce," 

§  18. 

§   49.    What  constitutes. 

[a]     (Iowa;   1S96.) 

Plaintiff  came  into  being  as  a  separate  or- 
ganization in  1884.  Defendants  were  at  that 
time  doing  business  under  the  name  originally 
conferred  on  them  by  the  supreme  lodge,  and 
continued,  with  plaintiff's  knowledge  and  ac- 
quiescence, to  use  the  name  "G.  L.  A.  O.  U.  W. 
of  Iowa,"  till  the  beginning  of  plaintiff's  suit 
in  1893.  Eeld,  that  plaintiff's  right  of  action 
to  restrain  defendants  from  using  the  name,  or 
from  doing  business  under  it,  accrued  in  1S84. 
and  was  barred  after  five  years  by  laches  and 
acquiescence. — Grand  Lodge  A.  O.  U.  W.  of 
Iowa  v.  Graham  (Iowa)  65  N.  W.  S37. 

[1>]     (Iowa;    1896.) 

The  fact  that  the  grantor,  after  the  deed 
was  recorded,  took  no  steps  to  cancel  it  for 
nearly  four  years,  and  during  that  time  at 
several  times  stated  he  had  no  property,  did 
not  estop  him  to  maintain  an  action  to  cancel 
the  deed  as  never  having  been  delivered. — 
O'Connor  v.  O'Connor  (Iowa)  69  N.  W.  676. 

[c]  (Micli.;   1896.) 

The  statute  ha  ving  provided  for  a  review 
of  proceedings  for  laying  out  a  drain  by  certiora- 
ri, and  the  common-law  remedy  by  certiorari 
being  open  to  objectors  where  the  proceedings 
are  without  jurisdiction,  a  property  owner  hav- 
ing knowledge  of  the  proceedings  cannot  main- 
tain an  action  in  equity  to  set  them  aside  aft- 
er more  than  half  the  tax  for  the  improvement 
has  been  paid,  and  a  large  proportion  of  the 
work  done. — Moore  v.  Mclntyre  (Mich.)  6S  N. 
W.  130. 

[d]  (Minn.:    1894.) 

Where  an  insolvent  bank  increases  its 
capital  stock,  one  purchasing  the  stock,  ami 
;  it  five  months  before  examining  into  the 
condition  of  the  bank,  is  guilty  of  laches,  and 
not  entitled  to  have  his  stock  canceled.— Dunn 
v.  State  Bank  (Minn.)  61  N.  W.  27. 
59  Minn.  221. 

Ie]     (Minn.;    1894.) 

Whore  a  husband  sent  his  wife  to  a  for- 
eign country  for  the  fraudulent  purpose  of  pro- 
curing a  divorce  from  her  in  her  absence,  a  de- 
lay of  one  year  and  seven  months  from  the  com- 
mencement of  that  suit  before  commencing  a 
suit  to  vacate  the  decree  therein  is  not,  as  a  mat- 
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nt  s,  lis  his  own  pre 
■    I  under  general 
quirk  i       b     I  he  can  tor  the  prin- 

cipal,  and   evidencing  a   special  truel    n 
in   the  agent,   no  lap  le  of  i  ime,   short  of  the 

ill  bar 
the  principal  of  his  right  of  action  to  now  tne 
:  for  1 1"'  difference  i"  I  ween  the 
real  value  of  the  property  and  the  pr 
which  it  was  sold.  Oliver  v.  Lansing  (Neb.) 
67  N.  W.   195. 

48  Neb.   338. 

§   50.    Knowledge   or  ignorance   of  facts. 

[a]     (Iowhi    lM>ii.) 

\\  here  an  in!        I   in  land  wa 
idents  of  another  state,  who  a 
to  ba  ■  e  knovt  q  of  the  land,  or  its  local  ion,  and 
no  demand  for  taxes  appears  to  bavi 
on  them  by  their  co-tenants,  they  will  not  be 
halted  of  the  right  to  maintain  an  action  for  its 

:  j     against    t  beii    co  tenants,   by   tl 
that  they  paid  no  taxes  thi  reon  tor  L8  years. 
Phillips  v.  Wilmarth  (Iowa)  66  N.  \V.  1053. 

lh]     down;    IS9(i.) 

In  an  action  to  quiet  title  to  land  which 
had  belonged  to  plaintiff's  husband,  it  appear 
ed  that  upon  his  death  papers  describin 
land  had  heev:  turtle. I  i.ver  to  his  administrator; 
that  afterwards  plaintiff,  and  others  for  her, 
had  at  various  times  from  1862  to  1893  writ- 
ten to  the  administrator  and  others  for  in- 
formation regarding  the  location  of  the  land, 
hut  could  learn  nothing;  that  they  had  applied 
to  the  general  land  office  and  to  the  state  land 
office  without  success  and  finally  had  obtained 
the  description  by  writing  to  county  officials  in 
that  portion   of   the  state    where   the   land    was 

supposed  to  lie.      Held,  that  there  had   no1   b 

s  on  the  part  of  plaintiff  estopping  her 
from  maintaining  her  action. — Dice  v.  Brown 
(Iowa)  67  N.  W.  253. 

[c]  (Iown:    istiiia 

An  adult  heir  was  aware  that  his  intestate 
owned  land  in  the  state,  part  of  which  was  sold 
by  the  administrator,  to  pay  debts,  to  a  purchas- 
er in  good  faith,  and  for  an  adequate  considera- 
tion, believing  that  the  administrator  bad  au- 
thority to  sell.  The  heir  acquiesced  in  the  sale 
for  26  years,  during  which  time  the  purchaser, 
though  not  in  actual  possession,  paid  the  taxes, 
and,  at  great  expense,  defended  his  title  against 
the  claim  of  a  railroad  company  under  a  congres- 
sional grant.  The  land  during  such  time  in- 
creased in  value  from  $710  to  $32,000.  Held, 
that  the  heir  was  precluded  by  laches  from  at- 
tacking the  validity  of  the  administrator's  sale. 
— Horr  v.  French  (Iowa)  68  N.  W.  581. 

[d]  (Iovrn;    1S97.) 

A  suit  to  rescind  a  deed  for  mistake  in  the 
subject-matter  is  not  barred  by  laches,  where 
the  transaction  took  place  in  1SS7,  and  plain- 
tiff did  not  discover  that  he  had  received  the 
wrong  land  until  1S90,  and,  after  fruitless  ne- 
gotiations with  defendant  for  a  settlement, 
brought  action  in  April.  1891,  for  fraud,  and 
did  not  discover  the  mistake  until  defendant 
filed  his  answer,  in  October,  1891,  and  amended 
the  complaint  in  the  following  November  so  as 
to  seek  a  rescission  for  the  mistake. — Clapp  v. 
Greenlee  (Iowa)  69  N.  W.  1049. 
£e]     (Mich.;    lS9(i.) 

A  bill  to  set  aside  the  probate  of  a  will 
will  be  denied,  on  the  ground  of  laches,  where 
it  appears  that  complainant,  who  was  a  devisee, 
knew  of  the  execution  of  the  will,  and  had  re- 
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Seal  estate  < 

iniual   price,  In 
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executrix,  and  who  furnished  thi  ation. 

red  by  the 
innl  purchaser  to  third  persons  having  no  knowl- 
edge of  the  facts,  and  from  the  transaction  the 
widow  realized  sev.-ral  thousand  dollars,  from 
which  slie  supported  and  educated  her  children, 
who  were  also  heirs  01  tl 
l.i  te  WAS   insolvent,  and,  had  the  properly  le 

i  value,  the  procei  ds  would  ha . 

ii  nt    to    pay  //e/,/.    that 

an  action  by  the  t  the  pun 

to  set  aside  the  I  thereafter, 

and  some  years  after  the  youngest  heir  ri 
majority,  could  not  be  maintained,  the  property 

inct  M         'y  in  value,  and  tie  . 

no    iv  son    why    the    plaintiffs    did    not 
know,    or   could   not    have    known,   all   the 

years   before.— .Melius  v.   Pabst  Brewing 
Co.  (Wis, i  66  N.  W.  518. 
93   Wis.    153. 
[h]    (Wta.i   isi.r.i 

In   1883,  defendant,  being  in  possession  of 
the    common    premises,    win 
to  secure   his   individual   debt.   and.  ackno 
ing  the  title  of  plaintiff,  his  co-tenant,  who 
an    ignorant    woman,    living    in    another 
procured  a  third  person  to  bid  in  the  property  at 
foreclosure  sale,   anil   then   took   a   deed   to   him- 
self, plaintiff  having  no  notice  of  the  foreclosure 
proceedings,  or  that  defendant  thereafter  el 
to  be  exclusive  owner,  till    I  irtly  before 

she  sued  to  cancel  the  sale.  Held,  that  she  was 
not  chargeable  with  laches.— Saladin  v.  Kraay- 
vanger  (Wis.)  70  N.   W.   1113. 


VII.   PLEADING. 

In  suit  for  accounting,  see  ante,  §§  45,  46. 
to  rescind  contract,  see  ante,  §  41. 

Serving  notice  of  cross  bill,  see  post.  S  57. 
Cross   bill   in   action   to   enforce   lien,    see   "Me- 
chanics'  Liens,"  §  55. 

§  51.   Demurrer. 

(Mich.;    1*97.) 

Defendants  in  a  suit  to  foreclose  a  contract 
for  the  sale  of  land  cannot  disclaim  in  a  demur- 
rer to  the  bill. — Proctor  v.  Plumer  (Mich.)  70 
N.  W.  1028. 

§   52.    Multifariousness. 

[a]  (Mich.;    isi.r..) 

The  objection  that  a  bill  is  multifarious 
should  be  raised  by  demurrer,  and  not  at  the 
hearing  on  bill  and  answer. — Miner  v.  Wilson 
(Mich.)  64  N.  W.  874. 

[b]  (Mich.;    ISOIi.) 

The  fact  that  a  bill  asks  for  different 
kinds  of  specific  relief  in  relation  to  the  same 
subject-matter  agairst  the  same  parties  and  in 
favor  of  the  same  persons  does  not  make  it 
multifarious. — Densmore  v.  Savage  (Mich.)  67 
N.  W.  1103. 

[c]  (Mich.;   1897.) 

A  bill  to  enforce  a  contract  to  buy  land,  and 
to   foreclose   a   vendor's    lien,   showed   that    the 
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widow  and  children  of  the  deceased  vendee,  and 
a    railroad   company,    respectively   occupied 
distinct  portions  of  the  land;    that  the  company's 
ncy  commenced  after  the  sale  and  delivery 
m  to  the  vendee;    and  that  complain- 
ant did  not  know  whether  the  vendee  had  acted 
for  himself,  or  as  agent  for  the  company;    and 
set  out  all  the  facts  relating  to  such  question  and 
the   sale,  and  asked  to  have  determined  the  re- 
spective relations  of  defendants  to  the  contract. 
IhiJ,   that   the  bill  was  not  multifarious. — Proc- 
tor v.  Plumer  (Mich.)  70  N.  W.  1028. 

1<1]      (Wis.:    189(i.) 

A  complaint  asking  cancellation  of  paper 
title  procured  hy  fraud,  and  for  damages  for 
trespass  by  defendants  acting  on  the  strength 
of  the  fraudulent  title,  is  not  multifarious. — 
Swihart  v.  Harless  (Wis.)  67  N.  W.  413. 
93   Wis.   211. 

See,  also,  "Creditors'  Bill,"  §  6. 

§   53.   Waiver  of  objections. 

[a]  (Mich.;    1S97.) 

On  a  bill  against  an  insolvent  bank,  with 
which  complainant  had  deposited,  as  collateral 
for    a    debt,  certain    bonds,  which    defendant's 

ier  had  appropriated,  and  wrongfully  pledg- 
ed to  the  bank  as  his  own,  to  compel  defend- 
ant to  restore  the  same,  subject  to  its  lien  there- 
on, defendant,  by  going  to  trial  on  its  claim  of 
title,  waived  the  objection  that  complainant's 
remedy  was  at  law,  or  that  complainant  should 
have  filed  a  bill  to  redeem,  averring  willingness 
to  pav  its  debt  to  defendant. — Detroit  Motor  Co. 
v.  Third  Xat.  Bank  (Mich.)  69  N.  W.  726. 

[b)  (Mich.:    1897.) 

Where  the  only  objections  stated  in  a  de- 
murrer to  the  bill  were  want  of  equity  and  mul- 
tifariousness, an  objection  that  the  bill  was  not 
properly  framed  to  obtain  the  relief  desired  can- 
not be  considered  on  appeal. — Proctor  v.  Plum- 
er (Mich.)  70  N.  W.  1028. 


VIII.    PARTIES. 

In  suit  to  rescind  contract,  see  ante.  §  42. 
To  creditors'  bill,  see  "Creditors'  Bill,"  §  4. 
To  foreclosure  oroceedings,  see  "Mortgages,"  §§ 
56-58. 

§  54.   Necessary  parties. 

(Mini..;   1S94.> 

In  an  action  against  an  insolvent  bank 
and  its  receiver  by  a  purchaser  of  stock,  said 
to  have  been  fraudulently  issued,  to  have  the 
same  canceled,  the  creditors  of  the  bank  are 
necessary  parties. — Dunn  v.  State  Bank  (Minn.) 
61  N.  W.  27. 

59  Minn.  221. 

I   55.    Proper   parties. 

(Mich.:   ]S97.) 

A  bill  to  enforce  a  contract  to  buy  land, 
and  to  foreclose  a  vendor's  lien,  showed  that  the 
widow  and  children  of  the  deceased  vendee, 
and  also  a  railroad  company,  respectively  occu- 
pied distinct  portions  of  the  land;  that  the  com- 
pany's occupancy  commenced  after  the  sale  and 
delivery  of  possession  to  the  vendee;  and  that 
complainant  did  not  know  whether  the  vendee 
had  acted  for  himself,  or  as  agent  for  the  com- 
pany; and  set  out  all  the  facts  relating  to  such 
question  and  the  sale,  and  asked  to  have  de- 
termined the  respective  relations  of  defendants 
to  the  contract.  Held,  that  the  company  was  a 
proper  party  defendant. — Proctor  v.  Plumer 
(Mieh.)  70  N.  W.  102S. 

i  56.    Defect  of  parties. 

(Mich.;    1895.) 

A  bill  to  subject  land  to  the  payment  of 
a  legacy,  averring  that  defendant  had  assumed 
the  payment  of  certain  other  legacies,  is  not 
subject   to  demurrer  for   failure   to   make   the 


other  legatees  parties. — Chase  v.  Warner  (Mich.) 
04  N.  W.  730. 

IX.    PRACTICE. 

Decree  for  alimony,  see  "Divorce,"  §§  29-31. 

for  foreclosure,  see  "Mortgages,"  §§  62-66. 

for  injunction,  see  "Injunction,"  §  24. 

for  specific  performance,  see  "Specific  Per- 
formance." §§  12,  13. 

in  suit  to  quiet  title,  see  "Quieting  Title — 

Removal  of  Cloud." 

Dismissal   of   suit   for   specific   performance,    see 

"Specific  Performance,"  §  13. 
Transfer  of  cause  from  equity  to  law  docket,  see 

"Practice  in  Civil  Cases,"  §  19. 

§   57.    Service  of  notice  of  cross  bill. 
(Minn.;    189«.) 

The  provisions  of  the  mechanic's  lien 
law  for  filing  pleadings  instead  of  serving  them 
apply  only  to  issues  tendered  by  the  complaint, 
or  expressly  authorized  by  the  statute,  so  that 
a  defendant  mortgagee,  in  an  action  to  enforce 
a  mechanic's  lien,  cannot  have  a  decree  against 
the  defendant  mortgagor  upon  a  cross  bill 
demanding  foreclosure  of  the  mortgage,  which 
covers  other  land  besides  that  described  in  the 
complaint,  without  proper  notice  to  the  mort- 
gagor.—Jewett  v.  Iowa  Land  Co.  (Minn.)  67  N. 
W.  639. 

64  Minn.  531. 

§   58.    Joining  issues  on  pleas. 
(Mich.;    189G.) 

Chancerj  rule  25  provides  that,  when  de- 
fendant pleads  to  a  bill,  the  complainant  shall 
have  20  days  to  file  a  replication  to  the  plea,  or 
amend  his  "bill;  that,  if  he  does  not  take  issue 
on  the  plea  or  amend  the  bill  within  that  time, 
either  party  may  notice  the  plea  for  argument; 
and  that  if,  on  argument,  the  plea  is  allowed,  the 
complainant  may^  within  10  days,  take  issue  on 
the  plea,  on  payment  of  costs.  Beld.  that  such 
rule  contemplates  that  the  truth  of  the  plea  shall 
be  determined  after  issue  joined. — Detroit,  L.  & 
N.  R.  Co.  v.  McCammon  (Mich.)  66  N.  W. 
471. 

§   59.    Submission  of  issnes  to  jury. 

[a]  (Neb.;    1897.) 

Under  the  Code,  the  court  may  impanel  a 
jury  in  an  equity  case,  in  its  discretion. — Oma- 
ha Fire  Ins.  Co.  v.  Thompson  (Neb.)  70  N. 
W.  30. 

[b]  (S.  D.;    1S95.) 

Answers  to  special  interrogatories  sub- 
mitted to  a  jury  by  a  court  of  equity,  which  are 
in  direct  conflict  with  the  undisputed  evidence, 
should  be  disregarded. — Upton  v.  Hugos  (.S.  D.) 
04  X.  W.  523. 

Effect  of  verdict  in  will  contest,  see  "Wills,"  § 
28. 

Right  to  jury  trial  in  equitable  actions,  and  on 
equitable  issues,  see  "Jury,"  §  25. 

§   60.    Discontinuance. 
(Mich.;    1S9C.) 

Where  a  judgment  had  been  rendered 
against  an  insurance  company  in  a  suit  by  an 
assignee  of  the  policy  for  the  purpose  of  collec- 
tion, and  the  insured  thereafter  sued  such  as- 
signee, charging  conspiracy  to  defraud  com- 
plainant out  of  part  of  the  judgment,  and  made 
the  company  a  nominal  party  defendant,  a  de- 
cree entered  in  the  latter  suit  by  consent  of 
complainant  and  the  assignee,  which  complete- 
ly settled  their  rights,  operated  as  a  discon- 
tinuance of  the  suit  as  to  the  company,  so  that 
it  could  not  thereafter  file  a  cross  bill  therein. 
— Cartwright  v.  Johnston  (Mich.)  68  N.  W.  144. 

§  61.   Decree, 
[a]     (Iowa;    1895.) 

In  an  action  to  set  aside  a  deed,  where 
defendant   pleads  no   counterclaim,   and   prays 
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\   persona]  jud  nnol  be  b  I 

ral  prayer  t',,r  "such  other  and 
further  reliel  as  equity  may  require."     R 
Bhepherdson  (Iowa)  64  N.  W.  286. 
|.i     (Mlcli.i    is:>7.> 

Laws  1893,  No.  206,  i  67,  which  provides 
that    in    proceedings    in    chancers    the 

it    to  the   tax    record,   and 
i    to   the  county   treasurer,   in   whose 
office  it  shall  remain,  "except  as  needed  in  the 

of  Bre  county  clerk,"   is  not    unco 
tional,   as   relieving  the  n.nrt  of  the  net 
of  entering  a  complete  decree,  to  be  retained 
in  its  own  custody,  since  the  court   may  at  any 

time   repossess   itself  of  the  tax    r rd. — Mer- 

u  v.  Miller  (Mich.)  70  X.  \V.  341. 
Id]     (Heb.j    189fi.) 

based  on  the  cross  bill  of  a  sin- 
gle defendant,  disclosing  his  hit, Test  in  the  sub- 
ject-matter of  the  suit,  filed  after  answer  day, 
ins  codefendants  having  made  no  appearance, 
is  merely  irregular,  and  not  void  for  want  of 
jurisdiction.— 1'atten  v.  Lane  -(Neb.)  03  X.   W. 

45   Neb.  333. 
Le]     (Noli.;    1K!>7.) 

A  decree  in  equity  need  not  comply  with 
the  verdict  of  the  jury,  the  latter  being  only 
advisory.— Omaha  Fire  Ins.  Co.  v.  Thompson 
(Neb.)  70  N.  W.  30. 

In  suit  for  accounting,  see  ante,  §  48. 
to  rescind  contract,  see  ante,  §  43. 

§  62.    Rehearing. 
(Mich.:    ts:i.-..i 

After  the  affirmance  of  an  order  by  the 
supreme  court,  a  petition  to  permit  an  applica- 
tion to  the  trial  court  for  a  rehearing  will  be 
denied,  when  the  evidence  sought  to  be  intro- 
duced  was  within  the  knowledge  of  petitioner, 
and  should  hi.ve  been  suggested  by  the  testi- 
mony of  the  adverse  party. —  In  re  Johnson 
(Mich.)  62  N.  \V.  294;  Sherwood  v.  Central 
Michigan  Sav.  Bank,  Id. 
104  Mich.  65. 


X.    BILL  OF  REVIEW. 

S   63.    When  lies. 
(Mich.:    1896.) 

Where,  after  final  judgment  and  the  de- 
nial on  appeal  uf  motions  for  rehearing  and  for 
leave  to  introduce  further  testimony,  the  defeated 
party  presents  new  affidavits,  containing  material 
nee,  discovered  since  the  cause  was  heard 
in  tne  court  below,  ami  shows  that  he  was  not 
at  fault  in  not  producing  the  same  on  the  former 
hearing,  leave  will  be  granted  to  file  a  bill  of  re- 
view on  payment  of  costs  in  the  supreme  court. 
— Mosher  v.  Mosher  (Mich.)  66  N.  W.  4S6. 


ERROR,  WRIT  OF. 

See,  also.  "Appeal"!  "Certiorari";  "Exceptions, 
Bill  of.";  "New  Trial." 

Nature  of  proceeding,  appeal  or  error,  see  "Ap- 
peal," §§  5,  6. 

Remedy  by,  see  "Certiorari,"  §  4:  "Mandamus." 
§  S. 

Review  of  contempt  proceedings,  see  "Contempt," 
§§  17,  IS. 


(  secretary  of  state  o 
Dcatc  of  nomination,  see 

lioo  J    0, 

i   1.   Jurisdiction. 
In]     IMlcb.i 

iv  ill  do)  li"  to  review  an 
order  ol   t  he  circuit  court  .-,  Birminc  om 

quiring  an  •  -■-•-.  utor  to  Curt 

in  re 
65  N.  W.  209. 

1 1)]     (Mich.  |    is!..-,., 

\    ivrit  of  error  will  o  review  an 

order  overruling  or  sustaining  a  den 

n     which    To    plead.     Terry    v. 
65  X.  \V.  273. 

[cj     (Nel.. i    i 

An  the    district    court    SI 

aside  a  verdict  and  granting  a  new  trial  during 
i  m  nt  which  the  verd  turned  and 

iudgment;  is  not  a  I 
not  reviewable   in   error. — Johnson   v.    Parrotte 
64  N.  W.  363,  46  .Neb.  51. 

[d]    (Neb.i  18(»«.) 

A  petition  in  error  will  be  d  where 

it   is   | iited    by   one   who  has    DO 

rsy,  and  against  whom  do  judgment 
lias  been  entered.  -Burlington  &.  M.  R.  R.  Co. 
v.  Martin  (Neb.)  66  X.  W.  15. 

47  Neb.    56. 

[c]    fNeb.i    isixj.) 

An  order  of  a  district  court,  made  in 
an  error  proceeding,  setting  aside  the  judgment 
Of  a  county  court,  is  a  final  order,  which  may 
be  reviewed  on  error  by  the  supreme  c  lUrl  be- 
fore the  final  disposition  of  thi 
by  the  district  court. — Dane  County  Bank  v. 
Garrett  (Neb.)  67  X.  W.  884. 

48  Neb.  910. 

[f]      C\Vls.:    1S!>7.> 

Laws  1895,  c.  215.  providing  that  no  ap- 
peal can  be  taken  to  the  supremr  court  when 
the  amount  involved,  excluding  osts,  is  less 
than  $100,  does  not  apply  to  w.i's  of  error. — 
Bumbalek  v.  Peehl  (Wis.)  70  X.  W.  71. 

§   2.    Time   of   making   aprli cation   or   is- 
sning  writ. 

[a]  (Neb.;    ISO:;.) 

The  commencement  jf  error  proceedi 
within  Code  Civ.  Troc.  §  ix>2,  limiting  the  time 
after  judgment  within  which  such  proceedings 
should  be  commenced,  is  the  filing  in  the 
of  the  clerk  of  the  supreme  court  of  a  petition 
of  error.— Hansen  v.  Kinney  (Neb.)  63  N.  W. 
926. 

[b]  (Neb.;   1890.) 

Proceedings  in  error  may  be  commenced 
in  the  supreme  court  at  any  time  within  one  year 
from  the  rendition  of  the  judgment  or  de  n 
final  order  sought  to  be  reviewed.— Scarborough 
v.  Myrick  (Neb.)  66  N.  W.  867. 
47   Xeb.    791. 

[c]  (Nob.;    1807.) 

A  judgment  cannot  be  reviewed  which  was 
rendered  more  than  one  year  prior  to  the  com- 
mi  ncement  of  proceedings  in  error. — Hogue  v. 
ogle  (Neb.)  70  N.  W.  940. 

§   3.    Petition  for  writ. 

[a]  (Neb.:    1895.) 

The  tiling  with  a  transcript  of  a  paper 
containing  assignments  of  error  will  not  re 
the  court  to  treat  the  proceeding  as  one  in  error, 
and  not  as  an  appeal,  in  the  absence  of  an  in- 
strument having  the  essential  elements  of 
tition  iu  error.— Chadron  Banking  Co.  v.  Ma- 
honey,  61  N.  W.  594,  43  Xeb.  214. 

[b]  (Neb.;    Js:i7.) 

No  point  will  be  considered  which  is  not 
presented  bj  on  in  error,  though  argued 

in  the  brief.  .  Nebraska  Sav.  &  Exch. 

Bank  (Xeb.)  7U  X.  W.  237. 
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[c]  (Neb.;    1S9T.) 

A  petition  in  error  can  be  amended  to  cov- 
er a  point  which  the  record  shows  was  presented 
in  the  trial  court. — Robinson  v.  Kilpatrick-Koen 
Dry-Goods  Co.  (Xeb.)  70  N.  W.  378. 

[d]  (Xeb.:   1897.) 

Where  the  grounds  of  a  motion  for  a  new 
(rial  are  alleged  in  the  language  of  Code,  §  314, 
and  the  assignments  in  the  petition  in  error 
are  based  upon  those  grounds,  the  court  is  not 
without  jurisdiction  to  review  the  case  on  error 
simply  because  (he  petition  in  error  does  not 
specifically  allege  that  the  court  below 
in  overruling  the  motion  for  a  new  trial. — Chi- 
cago, B.  &Q.  R.  Co.  v.  Cass  County  (Neb.) 
70  X.  W.  955. 

§  4.    Assignments  of  error. 

[a]  (Neb.;    1895.) 

An  assignment  in  a  petition  in  error  that 
the  district  court  erred  in  not  granting  a  new 
trial  on  account  of  "accident  or  surprise"  must 
be  sustained  by  affidavits  showing  the  truth  of 
the  assignment.  Code  Civ.  Proc.  §  317.— Oma- 
ha Fire  Ins.  Co.  v.  Dierks  (Xeb.)  61  X.  W. 
740,  43  Xeb.  473. 

[b]  (Neb.:   1896.) 

An  assignment  of  "errors  of  law  occurring 
at  the  trial,  and  duly  excepted  to  at  the  time," 
is  insnlhcient  in  a  petition  in  error. — Fremont, 
E.  &  M.  V.  R.  Co.  v.  Root  (Xeb.)  69  X.  W. 
397. 

[e]  (Neb.;    1897.) 

A  question  discussed  in  the  brief  of  counsel. 
but  not  raised  by  any  assignment  in  the  peti- 
tion in  error,  will  not  be  considered. — Raker  v. 
State  (Xeb.)  69  X.  W.  749. 

§  5.   Necessity   of  motion  for  new  trial. 

[a]  (Neb.;   1895.) 

No  motion  for  a  new  trial  is  necessary, 
in  a  cause  taken  from  a  justice  court  by  pro- 
ceedings in  error,  in  order  to  have  the  judgment 
reviewed  in  the  supreme  court. — Dreyfus  v.  Mo- 
line,  Milburn  &  Stoddard  Co.  (Xeb.)  61  N.  W. 
599,  43  Xeb.  233. 

[b]  (Neb.;   1895.) 

To  obtain  a  review  of  alleged  errors  oc- 
curring during  trial,  the  attention  of  the  trial 
court  must  be  called  to  the  same  in  a  motion  for 
a  new  trial,  and  such  alleged  errors  specifically 
assigned  in  the  petition  in  error.  —  Madsen  v. 
State  (Xeb.)  02  X.  W.  1081. 
44  Xeb.  631. 

[c]  (Xeb.;    1895.) 

A  motion  for  a  new  trial  is  as  essential 
to  a  review  by  petition  in  error  where  the  judg- 
ment or  order  complained  of  is  based  on  findings 
of  the  court  as  on  the  verdict  of  a  jury. — Weber 
v.  Kirkendall  (Xeb.)  63  X.  W.  35. 
44  Xeb.  766. 

[d]  (Neb.;    1896.) 

A  motion  for  a  new  trial  is  not  necessary 
to  obtain  a  review  on  error  of  an  order  refusing 
to  permit. a  third  person  to  intervene  in  an  ac- 
tion, such  refusal  being  based  on  a  consideration 
of  the  petition  alone,  without  issues  joined  or 
trial.— Deere.  Wells  &  Co.  v.  Eagle  Manufg 
Co.  (Xeb.)  OS  X.  W.  504. 

§  6.    Necessity    of    raising    objection    on 
motion  for  new  trial. 

(Neb.:    1896.) 

Where  no  complaint  was  made  in  the  motion 
for  new-  trial  as  to  a  ruling  in  admitting  or  ex- 
cluding evidence,  either  specifically  or  in  the  lan- 
guage of  the  statute  (Comp.  St.  1893,  p.  896,  5 
314),  an  assignment  in  a  \ etition  in  error  that  the 
court  erred  in  admitting  or  excluding  certain  evi- 
dence will  not  be  considered. — Burke  T.  Brown 
I  Neb.)  6S  X.  W.  1020. 

I  7.   Record. 

[a]     cXel).:    1S94.) 

A  transcript  containing  the  judgment 
sought  to  be  reversed   must   be   filed   with   the 


petition  in  error,  and  prior  to  the  issuing  of  the 
summons  in  error;  that  being  substantially  the 
provision  of  Code  Civ.  Proc.  S  586. — Garneau 
v.  Omaha  Printing  Co.,  01  X.  W.  1UO,  42  Neb. 
847. 

[b]  (Neb.;    1805.) 

A  transcript  of  the  proceedings,  contain- 
ing the  final  judgment  sought  to  be  reviewed, 
must  be  filed  with  the  petition  in  error. — Jandt 
v.  Derauleau.  01  X.  W.  0U2.  43  Xeb.  422. 

[c]  (Xeb.;    1S95.) 

To  review  the  judgment  of  the  district 
ccurt  reversing  the  judgment  of  the  county 
court,  the  petition  in  error  on  which  the  district 
court  acted  must  be  incorporated  into  the 
ord.— Jandt  v.  Derauleau  (Xebj  01  X.  W.  032. 
43  Xeb.  422. 

[d]  (Neb.;   1896.) 

Affidavits  used  on  motion  for  new  trial  can- 
not be  considered  on  error  unless  made  part  of 
the  record  bv  bill  of  exceptions. — Rosecrans  v. 
Asay  (Neb.)  OS  X.  W.  r,:J7. 

[e]  (Xeb.;    1S96.) 

A  petition  in  error  will  be  dismissed  when 
the  transcript  is  not  authenticated  by  the  clerk 
of  the  trial  court. — Einspahr  v.  Exchange  Xat. 
Bank  (Xeb.)  68  X.  W.  933. 

§  8.   Decision. 

(Xeb.;    1896.) 

A  proceeding  in  error  by  a  justice  of  the 
peace  for  the  reversal  of  a  judgment  requiring 
him  to  exercise  his  functions  within  a  certain 
precinct  will  be  dismissed  where  the  justice's 
term  of  office  has  expired. — Edgerton  v.  State 
(Xeb.)  69  X.  W.  302. 


ESCAPE 

Evidence    as    to    escape    of     co-defendants,    see 

"Criminal  Law,"  §  118. 

of  attempt,  see  "Criminal  Law,"  §  105. 

Manslaughter  in  preventing,   see   "Homicide,"  § 

11. 
Of  defendant  pending  appeal,  dismissal  of  appeal, 

see  "Criminal  Law,"  §  236. 

(Micb.;    1895.) 

An  information  under  How.  Ann.  St.  § 
9245.  making  it  a  penal  offense  to  "convey  into 
any  jail"  any  instrument  adapted  to  aid  any 
person  lawfully  committed  in  escaping,  with  in- 
tent to  facilitate  his  escape,  which  alleges  that 
the  instrument  was  conveyed  "unto"  the  jail,  is 
fatally  defective,  and  cannot  be  amended  under 
How."  Ann.  St.  §  9537,  permitting  an  indictmeut 
to  be  amended  in  all  cases  where  the  variance 
between  the  facts  alleged  in  the  indictment  and 
those  proven  are  not  material  to  the  merits  of 
the  case.  Grant.  J.,  dissenting.  —  People  v. 
Rathbun  (Mich.)  0.1  X.  W.  973. 
105  Mich.   699. 


ESCROW. 


[a]  (Iowa;   1895.) 

A  d°ed  delivered  in  escrow  that  is  fraud- 
ulently abstracted  from  the  depositary  by  the 
grantee  without  preforming  the  conditions  on 
which  it  was  to  be  delivered  to  him  is  void 
even  in  the  hands  cf  a  bona  fide  purchaser  of 
the  land. — Jackson  v.  Lynn  (Iowa)  62  X.  W. 
704. 

[b]  (Iowa;    1895.) 

The  grantor  in  a  deed  delivered  in  escrow 
under  a  contract  that  it  shall  not  be  delivered 
to  the  grantee  until  the  discharge  by  the  latter 
■  if  certain  incumbrances  on  other  lands  conveyed 
to  the  grantor  in  exchange  does  not,  by  re- 
cording the  deed  to  him.  and  occupying  the  lands, 
ratify  the  grantee's  wrongful  act  in  surreptitious- 
stracting  the  deed  to  him  from  the  deposi- 
tary, where  the  grantor  was  entitled  under  the 
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!    '  Of    the 

inds    taken    is       change.  —  Jackson    v.    Lynn 
(Iowa)  62  N.  W.  KM 

I  •- 1      (Mii-li.;      1894.) 

f   a   contract   signed    and 
oi    the 

IS   of    the    escrow,    is    void.— Davis    v 

Kneale  (Mich.)  6]   N.  W.  508. 
103  3d 
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ESTATES. 


See.  also,   "Joint  Tenancy";    "Tenancv  in  Corn- 
Adverse  possession  against  remainder-man,  see 

"Adverse  I\  22 

Creati  i     •    deed,    ei    "Deed,"  8  18. 

by  mortga  "Mori    igi  -."  §  1G. 

by  will,  see  "Wills,"  §§  45    17. 

te  i  state  of  married  woman,  see  "Husband 
and  Wife,"  §§  11-20. 
Waste  by  life  tenant,   see  "Waste." 

§   1.    Relation   of   life   tenant  to  remain- 
der-man. 
Ca]     (Mich.!    1896.) 

A  second  life  tenant,  whose  term  is  to 
follow  thai  of  another  life  tenant  who  accepts 
under  the  devise,  .ana, it  obtain  a  tax  title 
during  the  incumbency  of  the  first  life  tenant 
which  can  be  si  t  up  i 
men.— Defreese  v.  Lake  (Mich,)  07  N.  W.  505. 

[b]      (Wis.;    180(1.) 

AVheie  a  widow,  who  had  only  a  life  estate 
in  a  homestead,  conveyed  the  same  to  grantees, 
who  agreed  to  extinguish  sheriff's  certificates  is- 
sued on  foreclosure  sale  thereof,  but  said  gran- 
tees took  an  assignment  of  said  certificates,  and 
afterwards  obtained  a  sheriff's  deed  to  the  prem- 
ises, they  cannot  assert  the  title  so  acquired 
against  the  remainder-men.  —  Melius  v.  Faust 
Brewing  Co.  I  Wis.)  66  N.  W.  244 
93  Wis.  140. 

§   2.    Possession  and  use  of  real  property. 
(Mich.;    1896.) 

A  bond  recited  that  defendant,  being  in- 
debted to  plaintiff  for  certain  lots,  would  pay  a 
sum  stated,  within  five  years,  and.  further,  that 
plaintiff  "may  occupy  any  room  that  is  in  the 
house  on  said  lots,  *  *  *  during  the  re- 
mainder of  her  natural  life."  Plaintiff  selected 
a  room,  and  took  possession  of  it.  Afterwards 
defendant  asked  plaintiff  to  take  a  room  in  an-  ' 
other  part  of  the  city.  Plaintiff  refused,  and 
defendant  leased  the  house  and  grounds  for 
three  years,  without  any  reservation  of  plain- 
tiffs room.  During  plaintiff's  absence,  after- 
wards, defendant  told  the  lessee  that  she  might 
use  the  room.  On  plaintiff's  return  the  lessee 
refused  to  allow  her  to  go  to  her  room.  Held, 
that  the  facts  showed  an  eviction  of  plaintiff 
by  procurement  of  defendant.— Grove  v.  Youell 
(Mich.)  GS  IN.  W.  132. 


§   3.    Bights    and   liabilities    of   life    ten- 
ants—Incumbrances  and  taxes, 
la]     (Mich.:    1896.) 

One  who  deeded  property  to  another 
subject  to  a  mortgage,  reserving  a  life  estate 
was  under  obligation  to  pav  interest  on"  the 
mortgage  during  his  life.-Welbon  v.  Welbon 
(Mich.)    Gi    N.    W.    338. 

[b]      (Mich.;    1SOG.) 

..  „  Plaintiff  owned  a  present  life  estate,  and 
the  fee  in  remainder,  subject  to  an  expectant 
life  estate  in  defendant,  contingent  on  plaintiff's 
death.  Defendant's  life  estate  and  the  fee  were 
subject  to  a  mortgage  which  was  purchased  bv 
the  plaintiff.  Held,  that  the  defendant  was  lia- 
ble to  the  plaintiff  for  a  share  of  the  interest 
on  the  mortgage  debt  due  or  to  become  due 
during  the  expectancy,  proportionate  to  the  rela- 
;>/.?  ™lu£s  of  the  estates.-Damm  v.  Damm 
(Mich.)  67.  I\.  W.  084. 


(Mlch.i    isoo.) 

Dg  of  the  life  estate  in  ,],.. 
t,  she  becomes  liable  for  the  whole  of  the 
i   the  amount 
ment  of  it  should  be  computed   upon   thi 

.  plai 
I     mm  v.  Damm  (Mien.)  07  .\.  \\\ 
• ,v  i. 

|<1]     (Neb.)    1895.) 
_    As  between  a  tenant  for  life  and  the  re- 
i 
Dish,  r  v.  Disher  (Neb.)  63  N.  W   868 
45  Neb.  100. 

fe]     (\\i«.:    1896.) 

.  ntees  of  one  who  appeared 

be  i   if   tei  am 

nveyed,  and  paid 
oft   incumbrances   on    the  property,   pursuant   to 
■■in  with  the  life  tenant,  thi  v  cai 
portii  n  oi  the  Bnm  so  paid  1 1  main- 

'•       ball,    .1.,    dissenting.— Melme    v 
Pabsi   Brewing  Co.  (Wis.)  GO  N    W    "II 
93  Wis.   140. 

§   4-   Improvements  and  repairs. 

(.Minn.;    1896.) 

A.   was   the  owner  of  a  life  estate   in   a 
ot,  and  B.  was  the  owner  of  the 
1  hey  were  erecting  She  first  and 
oi    i  building  on  the  lot,  and  ('.,  under  a  I 
from  them,  was  erecting  the  third 
upon  A.  and  B  joined  in  a  conveyance  in 
('.  "i   Buch  third  story.     In  the  conveyani 
covenanted   to   build   and   maintain   forever   the 
roof  of  the  building,  and  C.  covenanted  to  pav  a 
perpetual  rent  of  $25  per  annum.     B.  built  the 
roof,  and  thereafter  A.  and  B.  joined  in  a  con- 

ce  in  fee  of  the  rest  of  the  premisi 
cep!  the  third  story  to  certain  of  the  defendants 
In  time  the  rool   became  decayed,  and   l 
compelled  te  erect  a  new  one,  and  brought 
action  to  have  the  whole  cost  of  the  sam 

a  lien  on  the  interest  of  such  defendants 
m  the  budding  and  lot.  A.  is  still  living  Held 
A.  not  having  joined  in  the  covenant  to  main- 
tain the  roof,  the  covenant  of  B.  to  do  so 
not  run  with  the  life  estate  of  A.,  or  incumber 
the  same,  either  in  law  or  equity,  with  the 
whole  burden  of  maintaining  the  roof-  that 
such  defendants  are  still  enjoying  possession 
under  that  life  estate,  and  not  under  the  rever- 
sion; and,  so  far  as  plaintiff's  present  claim  is 
concerned,  it  can  only  compel  contribution  from 
such  detendants  of  their  equitable  share  of  the 
cost  of  maintaining  the  roof.— Rochester  Lodge 

^°-u21'  A»'^lent  Free  &  Accepted  Masons,   v. 
Graham  (Minn.)  68  N.  W.  79. 

§  5.    Conveyance     of     remainder     dnrin" 
life   estate. 
(Mich.;    1S96.) 

A    remainder    after    a    life    estate    Is    a 
future  estate,   which,  under  How.   Ann.    St     g 
5551,    is   alienable   by   a   conveyance    exei 
during  the  lifetime  of  the  life  tenant— Defreese 
v.  Lake  (Mich.)  67  N.  W.  505. 


§  6.    Remedies    of   and   against   life   ten- 
ants. 
fa]     (Mich.;   1896.) 

Where  one  having  a  right  to  occupy  a 
"oom  during  the  remainder  of  her  natural  jfe 
was  evicted,  the  measure  of  damages  from  the 
date  of  eviction  to  the  commencement  of  the 
action  is  the  fair  rental  value  of  the  room  and 
;  from  that  time  forward  the  rental  value  there- 
of, computed  on  the  expectation  of  the  life  of 
the  tenant,  based  upon  the  mortality  cables  — 
Grove  v.  Youell  (Mich.)  6S  N.  W.  132. 
lb]     (Minn.;    1896.) 

The  life  tenant  in  a  homestead  estate 
neglected  and  refused  to  pay  taxes  or  make  re- 
pairs thereon  for  many  years,  and  to  save  the 
estate  from  entire  loss  to  the  reversioners  the 
taxes  were  paid  by  the  administrator  with  the 
will  annexed,  having  the  power  so  to  do  by  the 
express  terms  of  the  will.     Held,  that  such  ad- 
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ininistrator  might  proceed  in  equity  to  hare  a 
receiver  appointed  to  take  charge  of  the  preni- 
i8<  s,  collect  the  income  or  rentals  of  the  proper- 
ty, and  apply  the  proceeds  to  pay  the  taxes  and 
necessary  expense  of  repairs,  and  reimljurse  the 
administrator  for  such  taxes  and  expenses  so 
paid,  and  also  pay  from  such  income  any  un- 
paid taxes  or  necessary  expense  for  repairs  nec- 
essarily made  to  save  the  property:  and  that, 
if  such  rental  is  insufficient,  the  receiver  may, 
under  authority  and  direction  of  the  trial  court, 
proceed  to  self  the  life  estate  of  the  defendant, 
in  the  premises,  or  so  much  thereof  as  may  he 
sufficient  for  such  purpose. — St.  Paul  Trust  Co. 
y.  Mintzer  (Minn.)  67  N.  W.  657. 


ESTOPPEL 

I.  BY  DEED,  §§  1-3. 
II.  BY  RECORD.  55  4.  5. 
in.  IN  PAIS.  §§  6-30. 

1.  In  General,  §  6. 

2.  By   and    Against   Whom   Estoppel   In- 

voked, §§  7,  8. 

3.  Inconsistent   Positions   and   Claims,    §§ 

9-12. 

4.  By  Contracts,  §5  13.  14. 

5.  By     Representations,     Acts,     and     Ad- 

missions—^Clothing   Person   With    Ti- 
tle. sS  15-18. 

6.  Acquiescence.   §§  19-25. 

7.  To   Assert   or   Denv   Title  and    Liens, 

§§   2<5-30. 
IV.  PLEADING  AND  EVIDENCE,  §§  31,  32. 


I.    BY   DEED. 

From    asserting   title   as   bona    fide    holder,    see 
"Vendor  and  Furchaser,"  §  40. 

|   1.   Assertion  of  after-acquired  title. 

[a]     (Iowa:   1896.) 

Code.  5  1931  (providing  that,  when  a 
deed  purports  to  convey  greater  interests  than 
the  grantor  at  the  time  possessed,  an  after-ac- 
quired interest  inures  to  the  benefit  of  the  gran- 
tee), does  not  apply  where  a  mortgagor  holding 
an  undivided  four-sevenths  of  a  tract  of  land,  and 
intending  to  convey  only  his  interests,  it  being 
so  understood  by  the  grantee,  by  mistake  con- 
voys the  whole  estate,  and  the  title  to  the  re- 
m.iinina  three-sevenths  is  afterwards  acquired  by 
him.— Cook  v.  Prindle  (Iowa)  66  N.  W.  781. 

tb]     (S.  D.:    1896.) 

Comp.  Laws.  §  3401.  subd.  2,  provides 
that,  "if  decedent  leave  no  issue,  the  estate  goes 
in  equal  shares  to  the  surviving  husband  or  wife 
and  to  decedent's  father."  Urlil.  that  where  a 
father  conveyed,  by  warranty,  land  in  which  he 
held  only  a  third  interest  as  tenant  in  common 
with  his  children,  the  interest  which  he  ac- 
quired upon  the  subsequent  death  of  a  son 
leaving   a    wife    and    no    children    immediatelv 

Sassed  to  his  srrantee. — Johnson  y.   Brauch   (S. 
>.)  68  N.  W.  173. 
[c]     (Wis.;   1805.) 

Title  subsequently  acquired  by  a  grantor 
does  not  inure  to  the  benefit  of  a  grantee  holding 
under  a  quitclaim  deed. — Jourdain  y.  Fox  (Wis.) 
62  N.  W.  936. 

90  Wis.  99. 

i  2.    Of  grantee, 
[a)     (Minn.;    1897.) 

A  grantee  of  a  mortgagor  may  connect  him- 
self   with   a   paramount   title,   and   set    it   up   to 
defeat  the  title  of  the  mortgagee. — Preiner  v. 
Meyer  (Minn.)  69  N.  W.  887. 
lb]     (Wis.;    1895.) 

A  grantee  is  not  estopped,  by  accepting 
his  deed  and  going  into  possession,  from  setting 
up  as  a  defense  to  an  action  of  ejectment  that 
his  grantor's  title  was  divested  by  a  paramount 


title,  and  that  he  is  holding  as  tenant  under  the 
owner  of  such  paramount  title. — Moore  v.  Smead 
62  N.  W.  426,  89  Wis.  558. 

[c]     (Wis.!    1893.) 

The  heirs  of  a  grantee  who,  having  acquir- 
ed title  by  deed,  accepts  from  his  grantor  a  new 
deed  in  the  place  of  and  as  a  substitute  for  the 
old  one,  are  estopped  to  claim  title  to  land  de- 

I  in  the  old  deed  not  included  in  the  sub- 
stitute deed.— Chloupek  v.  Perotka  (Wis.)  62  N. 
W.  537.  89  Wis.  551. 

§  3.   Of  obligor  in  bond. 
(Minn.;    1S96.) 

The  obligors  in  a  bond  given  to  procure 
the  discharge  of  a  garnishee,  under  Gen.  St. 
1894,  §  5342,  in  which  it  was  admitted  *hat 
plaintiff  had  garnished  money,  property,  and  ef- 
fects of  defendant  in  the  hands  of  the  garnishee, 
are  estopped,  in  an  action  on  the  bond,  to  as- 
sert the  contrary. — Greenyard  v.  Fretz  (Minn.) 
65  N.  W    949. 

64  Minn.  10. 


II.    BY  RECORD. 

By  judgment,   res  judicata,  see  "Judgment,"   §§ 
39-61. 

§  4.   When  estoppel  arises. 
Ea]     (Iowa;   1895.) 

The  fact  that  a  garnishee  testified  that 
the  money  attached  was  given  him  by  the  debt- 
or to  pay  a  certain  claim  does  not  estop  him  to 
deny  obligation  to  pay  the  claim  in  a  suit  against 
him  on  the  claim.— Walker  v.  Irwin  (Iowa)  62 
N.  W.  785. 

tb]      (Mich.;    1896.) 

A  person  wno  takes  a  real-estate  mort- 
gage on  a  house  and  lot  subject  to  a  prior  mort- 
gage, and  records  his  instrument  as  a  real-es- 
tate mortgage,  and  later  files  a  bill  to  foreclose 
it  as  such,  is  estopped  from  treating  his  mort- 
gage, at  and  after  its  foreclosure,  as  a  chattel 
age  on  the  house,  which  was  not  attached 
to  the  lot— Miles  v.  McNauL'hton  (Mich.)  69  N. 
W.  481. 

fc]     (.Mich.;    1897.) 

Testimony  of  one,  in  a  suit  against  him 
by  a  creditor,  that  he  had  received  §20,000 
from  his  wife,  while  competent  evidence 
against  him  in  a  suit  by  a  daughter  to  com- 
pel him  to  account  for  the  money  as  received 
in  trust  for  her,  does  not  estop  him  to  show  that 
he  received  a  smaller  amount. — Hebard  y.  Reeves 
(Mir-!,. i  7'>  N.  W.  418. 

§   5.    Pleadings, 
[a]     (Neb.;    1894.) 

Plaintiff  is  not  estopped  by  an  averment 
in  his  petition,  immaterial  at  that  stage  of  the 
pleadings,  but  notwithstanding  such  averment 
may,  in  his  reply,  aver  a  different  state  of 
facts.  -">0  N.  W.  781.  reversed. — Holtry  v.  Fo- 
ley. 61  N.  W.  120.  43  Neb.  133. 
£b]     (]*eb.;    1895.) 

Where  a  writ  of  garnishment  is  issued  in 
an  action  of  attachment  on  plaintiff's  allegations 
that  the  garnishee  had  property  in  his  possession 

ng  to  defendant,  plaintiff  is  estopped 
from  resisting  a  motion  to  dissolve  the  attach- 
ment on  the  ground  that  defendant  has  no  in- 
terest in  the  property  levied  on.  —  Kilpatrick- 
Koch  Dry-Goods  Co.  v.  Breruers  (Neb.)  62  N.  W. 
1105. 

44  Neb.  863. 


III.   IN  PAIS. 

Evidence,  see  post,  §  32. 
Pleading,  see  post,  §  31. 
Acquiescence  in  unauthorized  act  of  agent,  see 

"Principal  and  Agent,"  §  17. 
Of  sureties  on  appeal  bond,  see  "Appeal,"  §  307. 
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report  uf  referee,  see  "B  "  5  0. 

To   cli  't,   see 

"Id  I  i  lions,"   §    1' 

forfeiture  for  breach  uf  conditions  iu  policy, 

see  "Inauranci  .         64  71. 

forfeiture  of  mutual  benefit  policy,  see  "Iu- 

surance,"  §  177. 

To  contest  will,  see  ••Wills,"  §  32. 
To  deny  authority  of  agent,  see  "Insurance,"  § 
101. 

authority  of  cashier,  see  "Banks  and  Bank- 
ing," g  27. 

corporate  existence,  see  "Corporations,    §  9. 

To  dispute  boundary,  see  "Boundaries,"  §  8. 

Po  i ta  t,  iei  "Taxation,"  S  19. 

To  object  to  defect  of  panics,  see  "Parties,"  §  5. 

to  evidence  in  criminal  cases,  see  "Crim- 
inal Law."  §  70. 

to  instructions,  see  "Trial,"  §  87. 

To  resist  annexation  of  territory  to  city,  sec  "Mu- 
nicipal Corporations,"  §  2th 

assessment    for    public    improvement,    see 

"Municipal   Corporations,"   §  147. 

Waiver  of  right  to  appeal  by  accepting  benefits 
of  judgment,  see  "Appeal."  §  14. 


1.  IN    GENERAL. 

§  6.   Of  corporation  to  question  t'a^  as- 
sessment. 

(iiiiiiii  is»«.) 

Where  a  corporation  authorized  to  make 
and  sell  loans  was  abandoned  without  having 
issued  any  stock,  or  owned  property  other  than 
blank  applications  for  loans,  notes,  and  mort- 
gages, which  were  assigned  in  blank  by  thi 
poration,  and  divided  among  the  promoters,  it 
was  not  estopped  from  claiming  that  the  a 
ment  upon  its  property  for  purposes  of  taxation 
was  invalid. — Farmers'  Loan  &  Trust  Co.  v. 
City  of  Newton  (Iowa)  CG  N.  W.  784. 


2.  BY  AND   AGAINST  WHOM   ESTOPPEL 
INVOKED. 

{  7.   By  married  -woman. 
(Mich.;    1SUG.) 

The  fact  that  a  maker  of  a  note,  in  de- 
clining to  pay  the  same,  made  no  reference  to 
her  coverture  at  the  time  of  making  the  note, 
does  not  estop  her  to  set  up  that  defense  as 
against  one  who  knew  of  her  coverture  before 
he  brought  suit. — Belding  Manuf'g  Co.  v.  Drury 
(Mich.)  09  N.  W.  77. 

§   8.   Against   city. 

(Wis-:   1S!>5.) 

Fifteen  years  after  dedication  of  a  street 
by  plat,  and  three  years  after  rededication  by  a 
replnt,  tie  city  council  refused  to  open  it. 
Thereafter  the  owners  of  the  abutting  land,  all 
of  which,  including  the  street,  was  low  and 
marshy,  tilled  it  up  at  considerable  expense,  and 

ed   buildings   on   the  street   in 
with  their  lumberyard,  and  thus  used  it  for  17 
years,    all   this   being  done   openly,   and   to   the 
knowledge  of  the  city  officers.     U-UI  that,  there 
being  no  public  necessity  for  the  street,  tb 

i    to] !    bo   "pen   it. — Paine    Lumber   Co. 

v.   City  of  Oshkosh,  01  N.  W.    110S,  89   Wis. 
449. 


3.  1.  [ONfl   AND 

CLAIMS. 

§   9.    In   general. 

|u|    (Bitch.)    i^ 

•  of  property,  to 
I.,     own   bank    and   a    note  i] h.- 
which  he 
on  maturity  of  the  no  other  bank 

to  send  it  through  the  clearing  bourne,  and 
i.     The  note   n 
si  nt  am 
Ins  on  D 

funds.     Held  that,  the 
to   pa]    tl 
e'a  own  bank  v.  a  i  from  clu 

n  its 
I   nth  Nat.  liank  v.Dunham 
(Mich. i  66  N.  W.  870. 
1 1 >  I     (Mich.;    1890.) 

The  fact  that  a  mortgagee  is  a  stockholder 

in  a  mortgage  company  to  which  she  was  accUB- 

i.p'.ns   for  co 

n.it  estop  her  to  deny   that  the  company 

was  thereby  empowered  to  receive  payment  of 

the  principal  debt   for  her.— Wilson  v.  Campbell 
(Mich. I  68  N.  W.  27S. 

Ic]     (Neb.;    IS!>5.> 

A  property  owner,  by  petitioning  a  city 

to  grade  and  pave  a  street,  is  not  estopped  from 

s  for  the  negligent  omission  of 

I    to  provide  suitable  outlets  for  carrying 

off  the  water  from  a  ditch  dammed  up  by  such 

g.— City  of  Beatrice  v.  Leary   (Neb.)  03 

N.  W.  370. 

45  Neb.  149. 

[*1J     (Nel>.:    1886.) 

A  conveyance  was  made  which  was  void 
as  against  eredii<  of  the  same 

transaction,  i  purchase-money  mo 

i  on  the  same  land.  A  creditor  c 
the  land  to  be  subjected  to  the  payment  of  his 
judgment.  A  portion  of  the  land  was  sold,  com- 
pletely satisfying  the  judgment.  The  former 
creditor  afterwards  became  the  assignee  of  the 
mortgage.  Held,  that  he  was  not  estopped  by 
the  creditors'  bill  and  proceedings  thereon  from 
foreclosing  the  mortgage  upon  that  portion  of 
the  land  which  had  not  been  subjected  to  the 
pavment  of  his  judgment.  —  Hall  v.  Hooper 
(Neb.)  66  X.  W.  33. 

47  Neb.  111. 

§   10.    Claiming;    under    and    against    in- 
struments. 

(Mich.:    1806.) 

A  par'y  cannot  affirm  a  mortgage  in  part 
by  seeking  foreclosure,  and  disaffirm  it  in  part  by 
asking  that  liens  established  by  prior  mortj 
and  recognized  in  the  mortgage  sought  to  he 
foreclosed,  be  set  aside. — Gow  v.  Collin  &  Park- 
er Lumber  Co.  (Mich.)  66  N.  W.  676. 

§11.    Denying  attachment  debtor's  own- 
ership of  goods  attached. 

(Neb.;   1S95.) 

Where  the  property  is  levied  on  as  that 
of  a  defendant,  plaintiff  is  estopped  to  deny  de- 
fendant's interest  therein. — Standard   Stamping 
Co.  v.  Hetzel  (Neb.)  62  N.  W.  247. 
44  Neb.  105. 

§   12.    Alleging      unconstitutionality      of 
statute  relied  on, 

(N.  D.i    1S!)6.) 

A  creditor  of  an  insolvent  debtor,  whose 
claim  accrued  before  the  enactment  of  the  in- 
icy  law  under  which  such  debtor  is  seek- 
irge    from    his    debts,    may   prove   bis 
claim  and  receive  his  dividen  Is  without  waiving 
his  right  to  insist  that  the  discharge  feature  ol 
such  statute  is,  as  to  his  claim,  a  law  impairing 
at  of  his  contract  in  so  far  as  it  as- 
sume- ■  ;       claim  without   full  pay- 
ment. -Elton  v.  O'Connor  (N.  D.)  OS  N.  W.  S4. 
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4.  BY  CONTRACTS. 

§   13.    Particular      agreements      creating 
estoppel. 

[a]     (Iowa i   J  894.) 

Where  a  second  mortgagee  agrees  to 
keep  all  interest  on  the  first  mortgage  paid, 
provided  the  third  mortgagee  will  forbear  to 
foreclose  for  a  specified  time,  he  cannot,  by 
purchasing  unpaid  interest  coupons  of  the  first 
mortgagee,  acquire  a  lien  on  the  land  against 
the  interest  of  the  third  mortgagee. — Burke  v. 
Dilliu  (Iowa)  I'.l  X.  \V.  370. 
92  Iowa,  Tir.T. 

lb  J     down:    189(>.) 

Where  importers  accept  an  order  from  job- 
bers for  goods  to  be  delivered  at  a  particular 
time,  and  the  importers  fail  to  fill  the  order,  the 
jobbers  are  not  estopped  to  claim  damages  for 
breach  of  such  contract  by  subsequently  giving 
the  importers  an  order  for  goods  of  like  char- 
acter.—Bluinenthal  v.  Stable  (Iowa)  68  N.  W. 
447. 

§   14.    Denial    of   capacity   of    contracting 
party. 

la]     (Mich.;   1895.) 

In  an  action  to  compel  defendant  to  deed 
to  plaintiff  a  one-half  interest  in  land,  it  ap- 
peared that  plaintiff,  who  was  weak  mentally, 
had  a  contract  to  purchase  the  land,  and  agreed 
with  defendant  that,  if  she  would  contribute  a 
small  part  of  the  purchase  price,  the  deed  should 
be  iu  their  joint  names.  Defendant  took  plain- 
tiff's share  of  the  price,  and  had  the  deed  made 
in  her  own  name.  Held,  that  defendant  could 
not  question  plaintiff's  capacity  to  make  the 
land  contract. — McWilliams  v.  Doran  (Mich.) 
01  N.  W.  881. 

103  Mich.  588. 

lb)     (Minn.;    1896.) 

The  fact  that  a  purchase  of  goods  by  a 
corporation  was  ultra  vires,  and  made  a  crim- 
inal offense  by  statute,  did  not  entitle  the  seller 
to  rescind  after  delivery  of  the  goods. — Erb  v. 
Yoerg  (Minn.)  07  N.  W.  355. 
64  Minn.  463. 


5.  BY     REPRESENTATIONS,     ACTS,     AND 

ADMISSIONS— CLOTHING    PERSON 

WITH   TITLE. 

§   15.    Representations  and  admissions  in 
general. 

la]      down;    18!>5.) 

In  response  to  a  letter  from  plaintiff  con- 
cerning a  firm's  credit,  defendant,  a  bank, 
wrote  that  the  firm  was  doing  a  good  business; 
that  the  members  were  competentmen;  and  that 
the  bank  did  not  anticipate  any  dilficulty  on  its 
part  in  meeting  obligations.  The  evidence 
showed  that  at  the  time  the  letter  was  written 
the  firm  was  largely  indebted  to  defendant;  that 
its  account  with  defendant  for  the  past  year 
had  been  overdrawn;  and  that  20  days  after- 
wards it  became  insolvent.  Held,  that  such 
letter  did  not  estop  defendant  from  claiming 
proceeds  arising  from  the  sale  of  the  firm's  as- 
sets, and  assigned  to  defendant  in  satisfaction 
of  the  debt  due  it. — Sylvester  v.  Henrich  (Iowa) 

01  N.  W.  942. 

93  Iowa,  489. 

lb]     (Mich.;    1895.) 

The  fact  that  a  mortgagee  of  a  stock  of 
goods  states  to  other  creditors  of  the  mortgagor, 
on  inquiry,  that  the  mortgagor  is  doing  a  good 
business,  and  will  be  able  to  meet  his  obliga- 
tions, does  not  disentitle  him  to  possession  as 
against  the  mortgagor's  receiver,  where  there 
is  nothing  to  show  that  the  opinions  were  not 
given  in  good  faith. — Chafey  v. Mathews  (Mich.) 

02  N.  W.  141. 

104  Mich.  103. 


Ic]     (Minn.;    189G.) 

B.,  as  attorney  for  R.  &  D.,  obtained  a 
judgment  against  C.  for  a  large  sum.  Tie 
judgment  ami  attorney's  services  not  being 
paid,  all  of  the  parties  met.  ai  d  made  a  settle- 
ment, whereby  It.  agreed  to  satisfy  his  half  in- 
terest in  the  judgment  by  accepting  from  0.,  in 
payment  therefor,  a  much  less  sum  than  the 
face  value  of  his  interest,  and  C.  promised  to 
pay  B.  the  share  of  his  attorney's  fees  against 
K..  which  B.  agreed  to  accept  in  lieu  of  R.'s 
indebtedness  to  him.  R.  performed  his 
of  the  terms  of  the  settlement,  and  C.  paid  him 
his  half  of  the  judgment,  less  the  discount. 
Held,  that  whether  there  were  all  of  the  essen- 
tial requisites  of  a  novation  of  parties  was  im- 
material; that  B.,  by  his  conduct  and  agree- 
ment, was  estopped  from  maintaining  an  action 
against  R.  for  his  services. — Berryhill  v.  Resser 
(Minn.)  67  N.  W.  542. 
64  Minn.  479. 

Id]     O'eb.;    1896.) 

The  estoppel  contended  for  would  not  arise, 
beyond  forbidding  B.  &  P.  to  apply  to  the  pay- 
ment of  the  earlier  draft  shipments  of  stock  of 
which  they  could  not  reasonably  have  known  at 
the  time  for  accepting  such  draft. — Burke  v. 
Utah  Nat.  Bank  (Neb.)  66  N.  W.  295. 
47  Neb.  247. 

Ie]     (Neb.;    1896.) 

B.  iV:  P..  live-stock  commission  merchants 
at  South  Omaha,  wrote  to  the  U.  Bank  a  let- 
ter, saying.  "We  will  pay  H.  &  M.'s  drafts, 
until  further  notice,  for  the  cost  or  value  of 
stock  shipped  to  us  here,  with  or  without  bill 
of  lading  attached."  Thereafter  a  draft  was 
drawn,  which  was  accepted  October  29th.  On 
October  29th  a  large  shipment  of  stock  was 
made.  November  8th  another  draft  was  drawn, 
not  covered  by  stock  shipped,  unless  the  shipment 
of  October  29th  should  be  applied  thereto.  There 
was  no  evidence  that  the  bank,  in  receiving  rhe 
last  draft,  relied  on  the  acceptance  of  the  former 
as  not  including  the  shipment  of  October  29th. 
Held,  that  B.  &  P.,  in  defense  of  an  action  based 
on  their  refusal  to  accept  the  last  draft  were  not 
estopped  from  showing  that  the  earlier  draft  had 
been  covered  in  part  by  the  shipment  of  October 
29th,  the  day  of  its  acceptance.— Burke  v.  Utah 
Nat.  Bank  (Neb.)  66  N.  W.  295. 
47  Neb.  247. 

If]      (S/-D.;    1890.) 

Where  an  execution  defendant  tells  his 
debtor  to  pay  the  amount  due  him  to  an  officer, 
and  he  does  so,  such  defendant  is  estopped 
from  afterwards  claiming  the  money  so  paid. — 
Bedford  v.  Kissick  (S.  D.)  67  N.  W.  009. 

§    16.    Relying   and    acting    on    statement 
and  admission. 

la]     (Mich.;    1894.) 

In  an  action  against  persons  as  copartners 
for  goods  sold  and  delivered,  they  are  not  es- 
topped to  deny  the  partnership  by  the  fact  that 
one  of  them  introduced  the  other  as  his  partner 
to  a  person  who  subsequently  told  plaintiff  of  the 
partnership. — Armstrong  v.  Potter  (Mich.)  61 
N.  W.  ('.■".7 

103  Mich.  409. 

lb]     (Mich.;    1895.) 

Defendant,  after  obtaining  an  attachment 
against  his  debtor's  property,  bought  from  him 
his  stock  of  goods,  the  price  to  be  credited  on 
the  debt,  and  then  represented  to  plaintiff  (an- 
other creditor)  that  he  took  the  goods  under 
the  attachment,  whereupon  the  latter  in 
the  debtor  to  assign  to  him  the  part  of  Hi" 
stock  exempt.  Held,  that  defendant  was  not 
estopped  to  claim  the  exempt  stock  under  the 
sale,  since  defendant's  representations  in  no 
way  affected  plaintiff's  conduct. — Meisel  v. 
Welles  (Mich.)  65  N.  W.  2S9. 

Ic]     (Minn.;    1896.) 

An  agent  with  whom  land  was  listed  for 
sale  on  the  agreement  that  he  should  take  as 
commission  all  tin'  price  above  $2,400,  bought 
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.•  2,500,   making  his  first    paj  mi  nl   on 

1 1      pi  lei  100  earnest  m -y  paid  him  by 

eald  purchaser.     Held,  the  pun 

erwise  entitled  to  rescind  because  of  a  m 

;is  to  idem itj   of  the  property,  !"■  wa 

on  the  {  !    i !>>• 

agent  on  thi  ft  he  purcha  e  had 

his  sii  tong  v.  J  pane  (Minn.)  88  N.  W. 

Id]     fNeb.i    is!>r,.) 

create  an  estoppel  in  pais,  the  party 
in  whose  Favor  it  operates  musl  have  altered  his 

•i   through  relia  i 
dud  of  the  party  est  ipped,    Lingonner  v.  Am- 
.i.  i  62  \.  W.    186. 
n  Neb.  316. 

l€-l      (Neb.;     1807.) 

|ii  surance  company  alleged  tliat, 

after  the  loss,  it   had  settled   with   tl 
by  agreeing  to  pay  a  certain    mm  In  60  days, 
and  that,  relying  on  such  settlement,  it 
accepted  the  insured's  orders  In  favor  of  third 
ns  for  part   of  the  amount,  and   had   ad- 
iii  i     i  indebtedness  in  garnishment  pi 

ing  in  a  judgment  against  it  for  another 
the  aggregate  amoui  ig  less 

than  i :  of  the  settlement.    1 1  n 

alleged    that  o  had    been   paid. 

Held,  that  plaintiff  was  not  estopped  to  rescind 
1  e  agreement  for  fraud. — Qmaha  Fire  Ins.  Co. 
v.  Thompson  (Neb.)  7U  X.  \V.  30. 

If]      (S.  !».;     I  SOS.) 

Where,  before  assigning  for  the  benefit 
of  his  creditors,  a  debtor  advised  one  o 
creditors  to  attach  his  property,  he  could  not, 
after  the  assignment,  cans  the  attachment  to 
be  vacated. — Tolerton  iV-  Stetson  Co.  v.  Cas- 
person  (S.  D.)  >:::  N.  W.  908 

§    17.    As  to  value  of  property  in  replevin 
bond  and  affidavit. 

(Minn.;    1895.) 

Statements  as  to  tlic  value  of  the  prop- 
erty, made  in  plaintiff's  bond  and  affidavit,  es- 

i m  from  asserting  a  different  value  at  the 
trial,  save  iii  exceptional  eases.-  -Weyerhauser 
v.  Fo  i H. i  61  N.  W.  1129. 

60   Minn.  223. 

§   18.    Negligence — Clothing    person    with 
title  and  authority. 

[a]     (lowai   1SIMJ.) 

Where  the  wile  allows  her  husband  to 
take  title  to  land  purchased  with  her  money, 
and  tu  contract  debts  on  the  strength  of  the 
ti  le,  without  openly  claiming  the  same  or  noti- 
fying his  creditors  that  she  claimed  an  equita 
ble  interest  therein,  she  is  estopped  to  claim 
such  an  interest  as  against  creditors  of  the 
husband  who  dealt  with  him  on  the  strength  of 
his  apparent  title  to  the  land. — Iseminger  v. 
Criswell  (Iowa)  67  N.  W.  281);  First  Nat.  Bank 
v.  Same,  Id.;  Romans  v.  Same,  Id. 

lb]     (Mich.;    18!>5.) 

Where  a  son  bought  a  horse,  and  mort- 
gaged a  horse  owned  by  his  father  to  secure 
the  price,  the  fact  that  before  the  son  made  the 
purchase  the  father  told  the  mortgagee  that 
the  son  had  a  horse  like  the  mortgagee's,  wanted 
another,  and  would  give  the  mortgagee  a  good 
deal,  is  not  sufficient  to  estop  the  lather  to  set 
up  title  against  one  taking  his  horse  under  the 
mortgage.— Barney  v.  Rutledge  (Mich.)  02  N. 
\V.  369. 

104  Mich.  2S9. 
[c]     (Mich.;    1S»5.> 

One  who  allows  his  daughter  to  conduct 
a  business  in  her  own  name,  and  to  be  held  out 
to  commercial  agencies  and  persons  with  whom 
dealings  were  had  as  owner  thereof,  is  estop- 
ped to  assert  title  to  the  stock  in  trade  as 
against  one  to  whom  she  mortgaged  it  without 
notice  of  the  father's  interest.— Rogers  v.  Rob- 
inson (Mich.)  62  N.  W.  402. 

104  Mich.  329. 
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being  the  identical   gi  oda 
i   by   them   to   B.,  A.    was  estopped,   as 
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ship of  the  goods.— Peabody  v.  Lloyds  Bankers 
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fore  the  attachments  were  levied,  no  value  hav- 
en paried  with  by  the  pledgee  at  the  time 
of  accepting  the  pledge,  and  it  appearing  that  he 
at  thai  time  that  A.  had  i  false 

ii  tra oi    i;  's    iwnership  o  perty, 

H    he,   the   pledgee,   was   chargeable   with 
knowledge  of  the    fact   that,   owing  10    A.'s  con- 
duet,  estoppels  might    have  arisen   in   fai 
i'..'s  creditors.     Peabody  v.   Lloyds  Hankers  (N. 
|  v.  W.  '.12. 
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6.  ACQUIESCENCE. 

§   19.    In  general. 

la]     (Iowa;    1894.) 

A  bank  is  not  estopped  from  denying 
liability  to  pay  a  tax  levied  on  its  capital  stock 
as  the  personal  property  of  the  bank  by  the 
fact  that  for  several  years  it  had  paid  t:i 
levied.  —  Farmers'  &  Traders'  Xat.  Bank  v. 
Hoffmann  (Iowa  i  61  X.  W.  418. 
93   Iowa,   119. 

I M     (Iowa;   1804.) 

Articles   of  incorporation   provided   thai 
the    corporate    directors    should    make    a 
ments  for  the  unpaid  capital  stock.     In  answer 
to  a  letter  by  the  president  of  the  corporation 
as  to  the  making  of  such  an  assessment,  defend- 
ant,  a  subscriber  to   the  capital   stock,   \\ 
"I  see  no  necessity  for  calling  a  meeting  of  the 
directors.     When  you  need  money,  levy  the  as- 
sessments,"— and  thereafter  certain  assessments 
were  levied  by  the  president  without  acti 
the  directors.     Several  months  later  a  stat.  ment 
of  the  aim. tint  due  from  defendant  on  his 
subscription  was  presented  to  him,  and  he  mad. 
no  objection  thereto,  but  promised  to  pay  such 
amount.     Defendant  knew  that  the  payment  of 
the  capital  stock  was  necessary  to  pay  the  cor- 
poration's  debts,    and   that    it    had    no   resources 
except    the    stock    subscriptions.    Held,    that    a 
finding  that  defendant   was  I   to  object 

that  his  assessments  were  not  made  hythe  prop- 
er authority   was  justified. — State   Bank   Build- 
ing Co.  v.  Peirce  (Iowa)  61  N.  W.  426. 
92  Iowa,  668. 
Ic]     (Iovra;    18»5.) 

The  fact  that  a  county  has  already  ex- 
pended the  money  retained  by  it  from  taxes  col- 
lected for  one  of  its  cities,  with  the  latter's 
consent,  does  not  estop  the  city  to  claim  it. — 
Ion  a  City  v.  Johnson  County  (Iowa)  61  N.  W. 
995. 

Id]     (Iowa;   1SOO.) 

A  noncapitalized  religious  association  au- 
thorized its  officer,  to  contract  with  an  auxiliary 
stock  company;    a'  .horizing  it,  as  an  auxiliary. 
In  t  ik(    title  te  and   improve  certain  land  for  an 
.  ii  hi  park,  and  that  its  stock  should  be  se- 
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cured  by  a  lieu  on  the  land.  These  officers  ex- 
ceeded their  power  by  authorizing  the  stock 
company,  in  a  certain  event,  to  sell  the  park,  and 
reimburse  the  stockholders  -'lit  of  the  proceeds. 
Plaintiff,  who  drew  up  the  contract,  while  it  was 
in  force,  purchased  stock.  Subsequently,  at  a 
meeting  of  the  association  and  company  a.1 
which  plaintiff  presided.  *he  contract  was  modi- 
fied by  striking  out  tin  unauthorized  provisions; 
ai  'l  later,  by  agreement  of  both,  the  company 
gave  the  association  a  trust  deed  of  the  park. 
subject  to  all  liabilities  of  the  company  and 
claims  of  stockholders.— the  association  giving 
its  notes  for  stock  liability,  payable  in  five  years. 
with  interest,  secured  by  lien  on  the  park.  Plain- 
tiff had  been  an  officer  of  both  the  company  and 
association  at  various  times,  and  a  supporter  of 
the  association,  and  was  present  at  a  meeting 
when  the  trust  deed  was  approved,  and  donated 
10  shares  of  the  stock  to  the  association,  in  fur- 
therance of  the  plan.  Held,  that  plaintiff  was 
estopped  from  de.iving  the  validity  of  the  trust 
deed.— Hart  v.  Jit.  Pleasant  Park  Stock  Co. 
(Iowa)  66  N.  W.  190. 

[e]  (Mich.;    1896.) 

A  corporation  and  its  president,  both  be- 
ing insolvent,  transferred  their  property,  by  sev- 
eral instruments,  in  trust  for  preferred  creditors. 
to  the  president  of  complainant  bank,  a  bene- 
ficiary in  each  and  sole  beneficiary  in  one;  the 
latter  being  an  assignment  of  its  own  stock.  The 
trustee  took  possession  of  all  the  trust  property, 
opened  a  single  account  as  trustee  with  complain- 
ant, which  was  fully  acquainted  with  the  terms 
of  the  separate  trusts,  and  continued  the  busi- 
ness of  the  corporation.  The  bank  paid  checks 
drawn  on  it  by  the  trustee,  and  in  some  cases  ap- 
plied the  proceeds  on  claims  of  other  creditors, 
and,  though  it  knew  the  assigned  bank  stock  was 
reissued,  and  that  the  trustee  had  sold  it,  and 
was  using  the  proceeds  of  it  and  of  part  of  the 
realty  in  the  business,  raised  no  objection,  and 
was  equally  negligent  in  asserting  its  rights 
when  mortgages  of  part  of  the  property  were 
foreclosed.  Held  that,  the  trust  fund  proving 
insufficient  to  pav  the  preferred  claims  in  full, 
the  bank  was  estopped  from  asserting  a  claim  to 
moneys  paid  to  other  creditors  in  administration 
of  the  trust,  on  the  ground  it  had  not  received 
its  pro  rata  share. — Fifth  Nat.  .Bank  v.  Dunham 
(Mich.)  66  N.  W.  870. 

[f]  (Minn.;    1S!)4.) 

Testator  gave  several  lots,  used  in  con- 
nection with  the  homestead,  but  not  a  part 
thereof,  to  his  widow  for  life,  with  remainder 
to  his  children  in  fee.  The  executors  sold  these 
lots,  under  a  supposed  general  testamentary 
power,  to  pay  debts.  Held,  that  by  allowing 
such  lots  to  be  sold,  without  objection,  to  bona 
fide  purchasers,  the  widow  and  children  were 
estopped  to  claim  such  lots,  though  the  execu- 
tors may  not  have  been  authorized  by  the  will 
to  make  the  sale.  —  Lovejoy  v.  JIcDonald 
(Minn.)  61  N.  W.  320. 
59  Jlinn.  393. 

[g]  (Minn.;    1896.) 

Where,  at  a  meeting  of  creditors  at 
which  the  cashier  of  the  defendant  bank  was 
present,  an  agent  was  appointed  for  the  debtor 
firm,  who,  it  was  agreed,  should  be  given  en- 
tire control  of  the  firm  business  until  the  re- 
turn of  a  member  of  the  firm,  and  who  should 
deposit  all  money  received,  in  two  banks,  one 
of  which  belonged  to  defendant,  in  his  own 
name,  as  agent,  but  should  not  pay  out  any 
money  upon  the  then  existing  indebtedness  of 
the  firm,  and  on  the  member's  return  the  firm 
assigned  for  its  creditors,  the  bank  could  not,  in 
an  action  by  the  assignee  against  it  to  recover 
the  amount  of  the  deposit  made  with  it.  set 
off  notes  of  the  firm  held  by  it. — Fitzgerald  v. 
State  Bank  of  Duluth  (Jlinn.)  67  N.  W.  361. 
64  Jlinn.  469. 
[h]     (Neb.;    1894.) 

Knowledge  of  the  existence  of  a  right, 
and  the  intention  to  relinquish  it,  must  con- 
cur to  create  an  estoppel   by   waiver. — Hamil- 


ton v.  Home  Fire  Ins.  Co.  of  Omaha  (Neb.)  61 
N.  \Y.  93,  42  Neb.  883. 

£i]     (S.  D.;    1890.) 

Where  one  makes  a  water-right  loca- 
tion on  unoccupied  public  lands  of  the  United 
Stales,  but  before  he  has  constructed  a  ditch 
across  the  lands  to  conduct  the  water  to  his 
premises  another  acquires  rights  in  the  lands 
is  a  pre-emptor,  such  pre-emptor,  and  one  to 
Ahorn  he  conveys  the  lands  15  years  thereaft- 
er, will  be  estopped  to  deny  the  right  to  main- 
tain the  ditch,  the  pre-emptor  having  been 
present  when  the  ditch  was  surveyed  and  con- 
structed, and  having  made  no  objection  there- 
to during  the  15  years  he  owned  the  land,  and 
having,  by  permission  of  the  owner  of  the 
water  rights,  used  surplus  water  from  the 
ditch,  and  opportunity  to  make  other  water- 
righf  locations  having  been  lost  by  the  lapse 
of  time  and  change  in  the  condition  of  the 
country.— Scott  v.  Toomey  (S.  D.)  67  N.  W. 
838. 

§   20.    In      expenditures      and      improve- 
ments. 

[a]  (Mich.;    1896.) 

A  party  who  passively  allows  the  work 
of  extending  a  drain  to  go  on,  with  full  knowl- 
edge that  he  is  to  be  assessed  therefor,  and  that 
compensation  for  the  work  can  be  provided  in 
no  other  way  than  by  an  assessment  for  benefits, 
is  estopped  from  restraining  the  collection  of  the 
tax— Atwell  v.  Barnes  (Jlich.)  66  N.  W.  583. 

[b]  (Minn.;    1S96.) 

The  men.  failure  of  a  property  owner  to 
Object  to  the  erection  on  adjoining  premises  of 
a  gas  and  electric  light  plant  which  subsequent- 
ly became  a  nuisance  because  of  its  discharge  of 
offensive  gases,  smoke,  cinders,  and  soot,  did 
not  estop  him  from  objecting  to  its  continuance. 
— JIatthews  v.  Stillwater  Gas  &  Electric  Light 
Co.  (Jlinn.)  65  N.  W.  947. 
63  Jlinn.  493. 

[cj     (Wis.:    1896.) 

The  owner  of  land  (Lawe)  made  and  re- 
corded a  plat  thereof,  all  being  divided  into  lots 
and  blocks,  except  a  tract  designated  "Public 
Square."  Twenty-seven  years  later  he  replat- 
ted  this  and  other  land,  the  land  previously  des- 
ignated as  "Public  Square"  being  designated  as 
"Lawe's  Park,"  and,  together  with  certain  lots, 
being  also  designated  as  "Block  21."  An  act 
passed  seven  years  later,  which  incorporated 
a  city  embracing  such  territory,  expressly  adopt- 
ed the  plats,  and  provided  for  replatting  the 
premises  covered  thereby.  Proceedings  were 
taken  by  or  under  the  direction  of  the  city  coun- 
cil resulting  in  the  recording,  five  yea,rs  later,  of 
an  ullieial  plat,  by  which  the  land  previously 
designated  as  "Lawe  Park"  was  subdivided  in- 
to lots  of  block  21.  Shortly  after  this,  Lawe 
incurred  some  expense  in  taking  out  stumps  and 
otherwise  improving  the  premises.  Soon  after 
incorporation  of  the  city,  Lawe,  by  order  of  the 
city  council,  built  a  sidewalk  along  one  side  of 
such  park.  The  land  designated  as  "Public 
Square"  was  not  taxed  till  the  making  of  the 
second  plat,  but  was  taxed  thereafter.  During 
all  the  time  Lawe  continued  in  the  actual  pos- 
session of  the  premises,  the  same  being  actually 
inclosed  and  used  by  him  throughout  substan- 
tially the  whole  period.  Held  that,  notwith- 
standing any  dedication  by  the  first  plat,  the 
public  was  estopped  to  claim  the  land. — Reuter 
v.  Lawe  (Wis.)  68  N.  W.  955. 

§   21.   In   judicial    sales,    mortgage    fore- 
closures, etc. 

[a]     (Minn.;    1895.) 

The  fact  that  plaintiff  was  one  of  the 
sureties  on  a  bond  given  for  the  purchase  price 
at  a  receiver's  sale  does  not  prevent  him  from 
maintaining  an  action  to  set  aside  such  sale  as 
in  fraud  of  creditors  and  in  violation  of  the  or- 
der of  sale,  when  plaintiff  did  not  know  of  the 
unlawful  purpose  for   which   the   bond   was   in- 
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§   22.   In  judgment  for  divorce. 
(Mian.:    i.x:>.-..> 

Where  a  husband  deserted  his  wife,  and 
left  tin'  state,  and  had  actual  notice  of  an 
for  di  linst  him,  but  made  no  dt 

and,  after  learning  of  the 

lings,  married  again,  be  is  ''stopped 

denying  the  validity  of  the  service  of  sum- 
mons h 
a   share   in.  Ins   former   wife's   i    tate   afl 

Marvin  v.  Foster  (Minn.)  63  N.  \V.  484. 
Gl  Minn.  154. 

§  23.    Acceptance    of    benefits, 
fa]     (Iowa;    l.sog.) 

Where  a  bank  agrees  to  pay  a  real-estate 
broker  a  commission  on  the  sale  of  land,  it  can- 
not set  up  as  a  defense  that  under  the  !i\  i  ol 
the  slate  in  which  the  land  was  situated  a  hank 
was  prohibited  from  dealing  in  real  estate, 
where  it  has  availed  itself  of  the  benefits  of  the 
sale.  Church  v.  Johnson  (Iowa)  61  N.  W.  916. 
93  Iowa,  544. 

[b]  (Iowa:    1895.) 

( tne  who  received  all  the  benefits  of  a 
decree  of  divorce  against  her.  which  was  void 
for  want  of  jurisdiction  of  the  court,  bj 
ing  the  alimony  granted  therein  and  remarrying 
before  the  death  of  her  former  husband,  is  es- 
1  to  deny  its  validity,  or  to  claim  a  dis- 
tributive share  in  her  former  husband's  estate, 
after  his  death. — Mohler  v.  Shank's  Estate,  61 
X.  W.  9S1,  93  Iowa,  273;    Shank  v.  Mohler,  Id. 

[c]  (Wis.;    1895.) 

A  defendant  who  accepts  an  amount 
taxed  as  the  costs  of  the  action  on  contract  and 
trespass,  as  a  condition  of  allowing  plaintiff  to 
proceed  upon  one  of  his  causes  of  action  after 
reversal  of  a  judgment  in  his  favor,  is  preclud- 
ed from  thereafter  moving  to  dismiss  the  action 
for  an  improper  joinder  of  causes.  —  Wirth  v. 
Bartell.  62  X.  W.  408,  89  Wis.  594. 

§   24.   By  heirs  and  devisees. 

(Mich.;    189<>.) 

A  beneficiary  under  a  will,  who  received 
from  the  executor  the  property  given  her  by  ils 
provisions,  and  receipted  for  the  same,  without 
objection,  is  estopped  to  contest  the  will  after 
the  executor  has  made  subsequent  settlements 
with  other  beneficiaries. — Lilly  v.  Townsend 
(Mich.)  68  N.  W.  136. 

§   25.    Silence. 
(Midi.;    1894.) 

In  an  action  to  recover  a  balance  due  for 
slabs,  edgings,  etc.,  trimmed  from  lumber  cut 
at  plaintiff's  mill,  it  appeared  that  defendant 
was  to  pay  monthly  for  the  material  received; 
that  both  parties  measured  it;  and  that  defend- 
ant sent  statements  monthly  of  its  measure- 
ments, and  a  check  for  the  amount  thereby 
shown  to  be  due.  Hrltl,  that  the  court  properly 
charged    that    if    plaintiff    received    such    state- 


ments   and    checks    without    Objection,    and    re- 
mained   silent    f  -.     he 

■ 

ers    & 
It  &  ]  l  61  X.  W.  6. 

L03  Mich.  1. 

7.  TO  ASSERT  OH    DENT  TITLE  AND 

LH 

Liens,"    jj   17;    "Vendor 
and  Purchaser,"  $  4a 

■  ;t   tax  tit:  i,"    J    1""'. 

To  deny  landlord's  till 
ant," 

io    vendor's   titi'  r  and 

Purchaser,"  §  28. 

§   26.    To  assert  or  deny  title. 

fa]     (Iowa;    iv>.-..> 

Plaintiff  and  his  grantor  hi 

under  a  patent   1  !i  the 

iumu  led  !  fondant's   grantors.     I  '■ 

claimed  that  the  land  was  &\  'ed  to 

ict  ol 
L850.  whence  his  title  o  : 

grantor  in  defendant's  line  of  title  bad  i 
by    qui  i       ifendant's    imn 

.'.  with  nominal  i 
reserving  the  right  to  any  indemnity  which  might 

of    failure    of    title    in    the 

itiff's 
Paine  (Iowa)  63  X.  W.  575. 
( i>]    (Iowa;   is!)r,.> 

A   mortgagor  of  chattels 
deny   his   ownership   thereof.— Myers   v.   Snvder 
(Iowa)  iil  X.   W.  771. 

fc]     (Iowa;    1S9<!.> 

Where    a    railroad    company    for    many 
years    fails   to   object    to   the   purchase   of   land 
ii   county  as  swamp  land,  and  permits  the 
purchaser  to  make  impra  .it   is 

estopped,  though  the  land  is  nil  sequent!; 
firmed  to  it  by  the  secretary  of  the  interi  >r,  to 
denvthe  title  of  the  purchaser. — Bourne  v.  E 
(Iowa)  05  X.  W.  826. 

Id]     (Mich.;    1897.) 

The  fact  that  a  landowner  builds  a  fence 
without  knowing  where  his  boundary  is  will  not 
estop  him  from  thereafter  putting  his  fence  on 
(he  true  line,  unless  the  adjoining  owner  has 
meantime  acquired  title  to  the  strip  so  in< 
by  adverse  possession. — Beecher  v.  Ferris 
(Mich.)  70  X.  W.  1106. 

fe]     (Minn.:    1897.) 

In  1877  plaintiff's  husband,  living  at  D., 
conveyed  a  lot  to  P.  by  a  deed  reciting  that 
the  grantor  was  unmarried.  The  lot  was  sub- 
sequently condemned  by  defendant  for  a  school- 
site,  its  full  value  being  paid  to  P.  Upon 
the  husband's  death,  in  1882,  plaintiff,  who  had 
g  all  the  time  In  i   him,  came 

to    D..    remained    six    months,    learned    of    the 
deed  to  P.,  the  grantor's  repp  ons  therein, 

!  defendant's  possession,  but,  without  set- 
ting up  any  claim  to  the  lot,  she  abandoned  it  as 
not  being  of  sufficient  value  to  warrant  pro- 
ceedings for  its  recovery,  and  left  the  stale. 
After  the  lot  had  increased  in  value  tenfold, 
and  defendant,  in  good  faith,  relying  on  its  title, 
had  torn  down  the  first  schoolhouse  and 
partly  on  the  lot  another  costing  $350 
plaintiff,  in  1S95,  brought  suit  for  partition. 
Held,  that  she  was  estopped  to  claim  any  title 
in  the  lot. — Holcomb  v.  Independent  School 
Dist.  (Minn.)  69  X.  W.  1067. 

f£]     (Neb.;   1897.) 

That  a  mother   who,   in  good   faith,    loaned 
to  her  son   money   with   which   to  buy  a  store, 
and,    upon    his    subsequent    insolvency,    ind 
him   to   confess   judgment   in   her   favor   f 
debt,  knew  that  he  was  conducting  the  bu- 
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solely  on  the  money  borrowed  from  her,  but 
neglected  to  gwe  the  public  notice  of  that  fact, 
did  not  estop  her  from  claiming  the  proceeds  of 
the  sale  under  the  judgment  confessed,  as  r 

son's  other  creditors. — II.  T.  Clarke  Drug 
Co.  v.  Boardman  (Neb.)  70  N.  W.  248. 

§  27.   Failure  to  disclose  or  assert  claim. 

[a]  (Mich.;    189G.) 

Where  an  attorney  forecloses  a  mortgage 
running  to  his  client  on  land  to  which  the  attor- 
ney claims  title  superior  to  that  of  the  mortga- 
gor, and  permits  title  to  pass  to  the  client  under 
a  sheriff's  deed,  he  is  estopped  from  setting  up 
his  title  against  an  innocent  pun  im  his 

client— Walker  v.  Bottomley  (Mich.)  07  N.  W 
10S3. 

[b]  (S.  D.:   1890.) 

M.  purchased  land  with  money  furnished 
by  plaintiffs,  but  took  the  title  to  himself. 
While  he  held  the  title  of  record  he  was  permit- 
ted by  the  city  to  change  the  location  of  a 
street  across  the  property,  the  city  relinquishing 
the  ground  formerly  occupied,  and  large  sums 
were  spent  by  the  city  in  improving  the  street. 
and  by  others  in  improvements  with  reference 
thereto.      Held,  that  plaintiffs,  having  delayed  IS 

ths,  after  knowledge  of  the  facts,  b  [ore 
notifying  the  city  of  their  ownership  of  the 
iv.  and  that  the  change  in  the  street  was 
unauthorized  by  them,  could  not  recover  the 
ground  covered  by  the  new  street. — Sweatinan 
v.  City  of  Deadwood  (S.  D.)  0'.t  N.  W.  582. 

§  28.    By  representations  or  disclaimer. 

[a]  (Iowa;    ISO.".) 

In  1S70  defendant  induced  plaintiff's 
grantor,  a  railway  company,  to  abandon  a  cer- 
tain depot  and  build  another  on  defendant's 
las  i.  On  a  plat  of  a  town  filed  by  defendant 
in  1871.  the  disputed  ground  was  marked  as 
belonging  to  plaintiff's  grantor,  the  plat  show- 
ing that  the  disposition  of  land  made  therein  was 
made  with  defendant's  consent  and  byhisdesire. 
Plaintiff  acquired  the  railroad  property  in  1874, 
as  defendant  knew.  Defendant  repeatedly  ad- 
mitted plaintiff's  ownership  of  the  land,  and 
knew  that  it  paid  taxes  thereon,  and  construct- 
ed side  tracks,  stock  yards,  and  sidewalks  upon 
it,  and  treated  the  land  as  its  own;  and  certain 
buildings  erected  by  defendant  thereon  were 
always  assessed  as  personalty,  and  sometimes 
returned  as  such  by  him.  Held,  that  defendant 
was  estopped  to  assert  title  in  the  land. — Des 
Moines  &  Ft.  D.  R.  Co.  v.  Lynd  (Iowa)  02  N. 
W.  800. 

[b]  (Iowa;    1897. > 

The  grantee  of  the  interest  of  a  surviving 
and  in  land  of  which  the  wife  died  seised 
is  estopped  to  claim  any  interest  in  the  land,  as 
against  one  who  bought  it  from  the  surviving 
children  at  the  instance  and  request  of  the  hus- 
band, relying  on  his  express  disclaimer  of  in- 
terest  therein. — Stivers  v.  Gardner  (Iowa)  09 
N.  W.  1140. 

[c]  (Mich.:    1895.) 

Statements  of  a  mortgagor,  made  for  the 
purpose  of  obtaining  credit  for  a  corporation  of 
which  he  was  a  member,  that  he  had  sold  to  it 
the  mortgaged  property,  would  not  conclude 
the  mortgagee,  unless  it  had  knowledge  thereof 
at  the  time,  and  kept  silent.— First  Nat.  Bank 
y.  Marshall  &  Ilsley  Bank  (Mich.)  05  N.  W. 
004. 

[d]  (Minn.;    1896.) 

One  who  intentionally,  or  by  his  culpable 
negligence,  induced  another  to  purchase  property 
at  a  receiver's  sale,  in  good  faith,  and  in  the  be- 
lief that  a  certain  mortgage  lien  ou  a  part  of  the 
property  had  been  or  would  be  extinguished 
by  such  sale,  as  against  good-faith  purchasers 
from  said  party,  and  subsequent  incumbrancers, 
t  deny  that  the  mortgage  lien  was  ex- 
ished  by  the  sale,  in  an  action  to  foreclose 
sai<:  mortgage  as  the  equitable  owner  of  the 
same.— Brown  v.  I'nion  Depot  St.  Ry.  Co. 
(Minn.)   08  X.  W.  107. 


[e]  fNel..:    1895.) 

An  owner  of  land  against  which  a  judg- 
ment was  an  apparent  lien,  who  represented 
that  the  judgment  was  a  valid  lien  to  one  who 
purchased  the  judgment  in  reliance  on  such 
tion,  was  estopped  from  asserting,  as 
against  that  person,  that  the  judgment  was  not 
a  lien. — Viergutz  v.  Aultman,  Miller  &  Co. 
04  N.  \V.  litis,  40  Neb.  141. 

[f]  (Neb.;   189(>.) 

A  chattel  mortgagee  who  represented,  to 
a  prospective  purchaser  of  the  mortga 
erty,   knowing  him  to  be  such,  at  the   latter's 
request   for  information   on   the    subject,    that 
there   wore   but  810,000  due   on   the  mort 
whereby  the  purchaser,  relying  thereon,  bought 
the    property,    and    retained    control    over    no 
pail  of  the  price  except  810.000.  which  it  caus- 
ed to  be  paid  to  the  mortgagee,   was  estopped 
from   asserting  as   against   the   purchaser  that 
a  further  amount  was  due  on  the  mortgage. — 
Brown  v.  Eno  (Neb.)  07  N.  W.  434. 
48  Neb.  538. 

§   29.    To  assert  or  deny  lien  or  priority 
tliereof. 

[aj     (Iowa;    1895). 

Where  one  who  owns  two  judgment  liens 
on  the  same  land  sells  it  under  the  junior  lien, 
without  fraud  or  representations  of  any  kind, 
the  seller  is  not  es:cpped  by  such  sale,  and  the 

ing  of  tii'  coney  thereunder,  from  selling 
the  land  again  to  satisfy  the  first  lien. — Matless 
v.  Sundin  (Iowa)  02  N.  W.  002. 

[b]     (Mien.;    1S95.) 

Where  the  seller  of  property,  sold  to  a 
dealer  therein  on  condition  that  the  title  shall 
net  pass  unless  notes  given  for  the  purchase 
price  arr  paid,  stands  by  and  permits  the  buyer 
to  sell  the  property  to  an  innocent  purchaser, 
without  disclosing  his  lien  for  the  purchase 
price,  he  is  estopped  to  afterwards  assert  his 
lien.-  Miller  v.  Ross  (Mich.)  05  N.  W.  502. 

Ic]     (Mich.;    1895.) 

A  bank  which  received  a  letter  from  an- 
other bank  asking  in  regard  to  the  character 
and  financ;al  standing  of  a  certain  person,  with- 
out any  intimation  as  to  the  making  of  a  loan, 
is  not  estopped,  as  against  a  loan  subsequently 
made  by  the  inquiring  bank,  to  claim  a  chattel 
mortgage  lien  on  the  man's  property,  because,  in 
its  answer,  it  merely  stated  the  man's  charac- 
ter, and  assets  above  his  indebtedness,  without 
stating  that  he  was  indebted  to  it. — First  Nat. 
Bank  v.  Marshall  &  Ilsley  Bank  (Mich.)  05  N. 
W.  604. 

§   30.    Of  bailee  to  deny  bailor's  title. 

(Mich.:    1894.) 

Where  defendant  promised  to  return  on 
demand  money  deposited  with  him  by  plaintiff, 
which  he  knew  she  claimed  only  by  virtue  of 
her  husband's  consent,  he  cannot,  in  defense  of 
an  action  for  such  deposit,  show  title  thereto 
in  the  husband. — Pierce  v.  Underwood  (Mich.) 
01  N.  W.  344. 

103  Mich.  02. 


IV.    PLEADING  AND  EVIDENCE. 

§  31.    Necessity  of   specially  pleading. 

[a]  (Iowa;    1895.) 

That  the  grantor  in  a  deed,  duly  signed 
and  executed,  but  blank  as  to  the  name  of  the 
grantee,  is  estopped  by  his  own  negligence  to 
assert,  as  against  a  bona  fide  purchaser,  that  it 
is  invalid  for  want  of  delivery,  must  be  spe- 
cially pleaded.— Golden  v.  Hardesty  (Iowa)  61 
N.  W.  913. 

93  Iowa,  022. 

[b]  (Iowa:    3N97.) 

Matter  in  estoppel  is  not  available  unless 
specially  pleaded.— H.  E.  Spencer  Co.  ?.  Papach 
(Iowa)  70  N.  W.  748. 
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[O]      l\.-l>.|    1NOS.) 

utlng    an    estoppel    In    pala 
in   v.  Jobi 
64  N.  u  ,ii 

|<l]     (Neb. |    isiii;.) 

ft  tl  onstituting  an  estop] 

In  any  wa;  I     pleaded   bi    i 

i«    entitled    to    I  Si    arising    then 

though   the  est  i   i    formally  pli 

City   Nat.    Bant   v.  Tbomaa  (Neb.)  65  N.    W. 

§  32.  Evidence. 

(Minn. i    im>7.) 

On  il"»  issue  whether  a  wife,  who  li;ul  lived 
pom  her  hu  iband,  h  I  to  assert 

dower  as  against  a  purcha 

error  to   receive  evidence   that   the 

ind,  at  the  tin t  the  purchase,  wa 

to  be  unmarried. — Holcomb  v.   independ- 
ent School  Dist.  Uliuu.)  69  N.  W.  11MJ7. 


EVICTION. 

Of  tenant,  see  "Landlord  and  Tenant,"  §§  6,  7. 

EVIDENCE. 

I.  JUDICIAL  NOTICE,  55  1-4. 
II.  PRESUMPTION,  S8  5-7. 

III.  BURDEN  OF  PROOF,  §  8. 

IV.  BEST  AND  SECONDARE  EVIDENCE, 

55  9   L5. 

V.  HEARSAY,  55  16,  17. 

VI.  DECLARATIONS   AND  ADMISSIONS, 
II". 

1.  In  Gi  neral,  ||  1S-30. 

2.  Res    Gestae— Persona]    Injury    Cases, 

3.  Accompanying    Possession    or    Bear- 

ing   on    Conveyances    and    Owner- 
"l   37. 

4.  Of  Ag  42. 

VII.  OPINION  EVID]      CE,  §§  43-69. 

1.  In  General, 

2.  Expert  Testimony  in  General,  §§  52- 

58. 

3.  Testimony  as  to  Value  and  Amount 

of  Damages.  55  59-61. 

4.  Medical  Testimony,  §§  62-65. 

5.  Examination  of  Experts,  §§  66-G9. 
VIII.  DOCUMENTS,  §§  70-85. 

IX.  PAROL  EVIDENCE.  55  86-102. 
X.   EVIDENCE  AT  FORMER  TRIAL  AND 
IN  ANOTHER  SUIT,  §5  103-105. 
XI.  COMPETENCY.  MATERIALITY,  AND 
RELEVANCY.  §§  106-118. 
XII.  PROOF   OF    HANDWRITING,    §§   119, 

XIII.  PROOF  OF  FOREIGN  LAWS.  5  121 

XIV.  WEIGHT     AND      SUFFICIENCY,     §§ 

See,  also,   "Deposition";  "Witness." 

Absence  as  ground  for  continuance,  see  "Con- 
tinuance," SS  ,'i.  4. 

as  ground   for  new   trial,   see  "New  Trial," 

§  31. 

Admissibility  of  altered  instrument,  see  "Altera- 
tion of  Instruments,"  s  V. 

to  impeach  witness,  see  "Witness,"  §  55. 

under  pleadings,   see  "   $s  79,  SO. 

Assignments  of  error  as  to  rulings  on,  see  "Ap- 
peal," §  93. 

Comment  of  counsel  on  failure  to  produce  see 
"Trial,"  §  40. 

Exhibiting  injury  to  jury,  see  "Assault  and  Bat- 
tery," §  8. 

Harmless  error  in  admitting  or  excluding,  see 
"Appeal,"    §5    248-253;    "Criminal    Law,"    $§ 


ivldence  brought  Into  record,  see  "Api>eal," 
§§  140   I  16, 

■  Eminent  Do- 
Ici     conti  Dipt  pra 

i 

afti  r   in- 
solvency, see  "B 

1  II      V. 

"Ap- 
peal," ,:,  :..:,  237. 

i  rial,"  24,  25,  31,  wi. 

,:.    see 
Law,"   ||    198,   lLi'j;     "New    ] 

•    "Trial,"  §§  0,  10. 
Order  8C,e    "Criminal 

6 
ng  and  p: 
pf  loss  und  irance,"  |§ 

statute,  see  "Statutes,"  §  35. 

Rebuttal,  order  of  admission,  see  "Trial,"  §  17. 
— —  of  Impeaching  testimony,  see  "Witness,"  § 

ion   of,   sc l'rial,"  5§  9-20. 

of  rules,  see  ''Criminal  Law,"  §§  158- 

1  us. 

Stipulations  as  to,  see  "Practice  in  Civil  Cases," 

§  24. 

To  support  motion    foi    new    trial,    see    "New 

Trial,"  |§  13,   1  ]. 

io  "Trial,"  . 

jui  e  "Judgment,"  5  -5. 

§8. 

A(h  .    see    "Descent    and    Distribu- 

9,  io. 

Ad\ ,  sion,  see  "Adverse  Possession," 

8  4. 

Agency,  see  "Principal  and  Agent."  §§  2.  3. 

Alter  Hon  of  instrument,  see  "Alteration  of 
Instrument   ,"      6. 

Authority  of  agent,  see  "Principal  and  Agent," 
5  12. 

Boundary,   see   "Boundaries,"  §§  9,  10. 

1  ideration  of  biu>  and  notes,  see  "Negotia- 
ble instruments,"  55  16,  17. 

Contract  within  statute,  see  "Frauds,  Statute 
of,"  §  32. 

Damages,  see  "Damages,"  §  40. 

in  condemnation  proceedings,  see  "Emi- 
nent Domain,"  S  39. 

Enac in   of  statute,  see  "Statutes,"  §§  4,  5. 

Estoppel,  see  "Estoppel,"  §  32. 

Existence  of  relation   of   master  and   servant, 

see  ".Master  and  Servant,"  §  5. 
Fraud,  see  "Fraud,"  §§  5,  6. 

in  procuring  will,  see  "Wills,"  §§  7-10. 

Gift,  see  "Gifts,"  5  2. 

Insanity,  see  "Criminal  Law,"  §§  7,  8;  "In- 
sanity," §  7. 

Malice,  see  "Libel  and  Slander,"  5J  12-14. 

Marriage,  see  "Marriage,"  §5  4,  5. 

Membership  in  corporation,  see  "Corpora- 
tions," S  64. 

Negligence,  see  "Negligence,"  §§  37-43. 

Novation,  see  "Novation,"  §  ",. 

Partuersliiu.  see  "Partnership,"  §§  8-10. 

Payment,  see  "Payment."  §5,  OS. 

of  taxes,  see  "Taxation,"  s  62. 

Pledge,  see  "Pledge,"  §  2. 

Rescission  of  contract,  see  "Contracts,"  §  59. 
Release,  see  "Release  and  Discharge,"  5  7. 
Right  to  fixtures,  see  "Fixtures."  5  4. 
Service  of  process,  see  "Writs  and   Notice  of 

Suits,"  §  14. 
Testamentary  capacity,  see  "Wills."  55  2-5. 
Transactions    with   decedents,    see    "Witness." 

55  15  26. 
Uudue  iuduence,  see  "Wills."  §5  7-10. 
Usury,  see  "Usury,"  §  9. 

Value  and  market  price,  see  "Damages,"  §  45, 
Venue,  see  "Criminal  Law,"  §  3S. 
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Iii  actions  against 
Infants,  see  "Infancy,"  §  7. 
Principal  or  agent,  see  "Principal  and  Agent." 
§  29. 

Sheriffs  for  wrongful  seizures,  see  "Sheriffs 
and  Constables,"  §§  11,  12. 

Telegraph  companies,  see  "Telegraph  Compa- 
nies," §  8. 

7m  actions  by  or  against 

City,  see  "Municipal  Corporations,"  §  201. 

In  actions/or 
Alienating     affections,      see      "Husband      and 

Wife."  §  39. 
Civil   damages,   see   "Intoxicating   Liquors,"   § 

59. 
Commissions,  see  "Factors  and  Brokers,"  §  20. 
Damages  from   fire  set  by   engine,   see   "Rail- 
mad  Companies,"  §5  74-80. 
Injuries   at    crossings,    see    "Railroad    Compa- 
nies," §  42. 

from  defects  in  streets  or  sidewalks,   see 

"Municipal  Corporations,"  §§  95-97. 

to  animals  on  track,  see  "Railroad  Com- 
panies," §  65. 

to  passengers,  see  "Carriers,"  §  51. 

to  servant,  see  "Master  and  Servant,"  §§ 

48-50. 
Price  of  goods,  see  "Sale,"  SS  66,  67. 
Rent,  see  "Landlord  and  Tenant,"  §  49. 
Seduction,  see  "Seduction,"  §  2. 
Wrongful    attachment,    see    "Attachment,"    §§ 

61,  66. 

In  actions  on 
Accounts  stated,  see  "Account  Stated." 
Bonds,  see  "Bonds,"  §  8. 

Certificates    in    mutual    company,    see    "Insur- 
ance," §  183. 
Contracts,  see  "Contracts,"  §§  70-72. 
Guaranty,  see  "Guaranty,"  §  16. 
Injunction  bonds,  see  "Injunction,"  §  34. 
Notes,  see  "Negotiable  Instruments,"  §§  82-86. 
Policies,  see  "Insurance,"  §§  119-126. 
Subscriptions,  see  "Subscriptions,"  §  5. 

In  actions  to 
Enjoin    maintenance    of    liquor    nuisance,    see 

"Intoxicating  Liquors,"  §  49. 
Foreclose  mortgage,  see  "Mortgages,"  §  61. 

In  criminal  prosecutions. 

See  "Adultery,"  §  3;  "Arson."  §§4,  5;  "Bas- 
tardy," §§  6-9;  "Criminal  Law,"  §§  90-126; 
"Disorderly  Conduct":  "Disorderly  House," 
§  4:  "Embezzlement,"  §§  10,  11;  "False  Pre- 
tenses," §  6;  "Forgery,"  §§  7,_8:  "Homi- 
cide," §§ 23-34 ;  "Incest,"§3;  "Larceny," §§5- 
7;  "Perjury,"  §§6,  7;  "Rape,"  S§  4-11;  "Re- 
ceiving Stolen  Goods."  §  2;  "Threats  and 
Threatening  Letters,"  §  4. 

7/i  i  quitable  actions. 

See  "Creditors'  Bill,"  §  7;  "Fraudulent  Con- 
veyances," §§  42-52;  "Injunction,"  §  34; 
"Specific  Performance,"  §  11. 

In  pftrticiUdr  actions. 
See  "Assault  and  Battery,"  §  3;  "Assumpsit," 
§  7;  "Attachment,"  §  40;  "Breach  of  Mar- 
riage Promise."  §  2;  "Death  by  Wrongful 
Act,"  §§  3-5;  "Deceit,"  §  6;  "Ejectment,"  §§ 
6.  7;  "False  Imprisonment,"  §  5;  "Forcible 
Entry  and  Detainer,"  §  6;  "Garnishment." 
§  24;  "Libel  and  Slander,"  §  26;  ".Malicious 
Prosecution,"  §§  14,  15;  "Replevin,"  SS  13- 
17;    "Trover  and  Conversion,"  jjjj  16,  17. 


I.    JUDICIAL,  NOTICE. 

§   1.    Facts  noticed  in  general. 
[«H     (Iowa:   1895.) 

Ihe  court  may  take  judicial  notice  that 
the  distance  between  the  town  in  which  absent 
witnesses  reside  and  the  place  of  holding  court 
4N.W.DIG— 22 


is  such  that  they  could   have  been  prodl 1   at 

the  trial— State  v.  Seery  (Iowa)  64  N.  W.  631. 
I  l>  I     (Minn.;    Isllli.) 

Since  courts  of  Minnesota  take  judicial  no- 
tice that  the  city  of  Duluth  is  situate  in  St. 
Louis  coUDty,  Minn.,  a  notice  of  mortgage  sale 
under  a  power  describing  the  premises  as  certain 
lots  in  certain  blocks  "in  Duluth  Proper,  First 
division."  and  in  a  certain  division  "of  Duluth," 
according  to  the  recorded  plats  thereof,  was  suffi- 
cient as  to  description,  the  plats  being  recorded. — 
Bauman  v.  Granite  Say,  Bank  &  Trust  Co. 
(Minn.)  6S  X.  W.  1074. 

[c]  (Neb.;    1895.) 

The  courts  of  Nebraska  take  judicial  notice 
that  the  Republican  river  is  unnavigable. — Clark 
v.  Cambridge  &  A.  Irr.  &  Imp.  Co.,  64  N.  W. 
239.  45  Neb.  70S. 

[d]  (Neb.;    1896.) 

The  supreme  court  takes  judicial  notice  of 
the  fact  that  South  Omaha  contained  a  requisite 
population  on  September  4,  1888,  to  be  governed 
by  Comp.  St.  c.  14,  art.  2.  relating  to  cities  of 
the  second  class. — Union  Pac.  Ry.  Co.  v.  Mont- 
gomery (Neb.)  68  N.  W.  619. 
Ie]     (N.  D.;    18»6.) 

Courts  will  take  judicial  notice  that  cer- 
tain lands  were  within  the  "Indian  country," 
and  of  the  date  when  the  Indian  right  of  occu- 
pancy was  terminated  by  treaty. — Kreuger  v. 
Schultz  (N.  D.)  70  N.  W.  269. 

§  2.    Of  official  acts. 
(Mleb.;    1896.) 

The  failure  of  the  city  marshal  to  append, 
to  his  signature  to  the  return  on  a  writ  of  replev- 
in, issued  by  a  justice  of  the  peace,  his  official 
title,  does  not  invalidate  the  return,  as  the  jus- 
tice may  take  judicial  notice  that  he  is  city 
marshal.— Fleugel  v.  Lards  (Mich.)  66  N.  W. 
585. 

§  3.    Of  boundary  of  judicial  district. 
(Neb.;    1896.) 

This  court  will  take  judicial  notice  of  the 
boundaries  of  a  judicial  district,  and  of  the  coun- 
ties included  therein. — Chicago,  B.  &  Q.  R.  Co. 
v.  Hyatt  (Neb.)  67  N.  W.  8. 
48  Neb.  161. 

§  4.    Of  statutes. 

[a]  (Minn.;    1897.) 

The  courts  will  take  judicial  notice  of  leg- 
islative acts  providing  for  the  erection  of  a 
courthouse  and  city  hall. — Burlington  Manuf'g 
Co.  v.  Board  of  Courthouse  &  City  Hall  Com'rs 
(Minn.)  69  N.  W.  1091. 

[b]  (Neb.;    1896.) 

Where  a  city  or  village  is  incorporated 
by  a  special  act  of  the  territorial  legislature,  the 
courts  will  take  judicial  notice  of  such  incorpo- 
ration, in  case  the  legislature  has  in  said  act  de- 
clared it  to  be  a  Dublic  law. — Hornberger  v. 
State  (Neb.)  66  N.  W.  23. 
47  Neb.  40. 

[c]  (Neb.;    1897.) 

The  courts  will  take  judicial  notice  of  a 
general  statute  conferring  power  on  cities  for 
the  erection  and  maintenance  of  waterworks. — 
North  Platte  Water  Works  Co.  v.  City  of  North 
Platte  (Neb.)  70  N.  W.  393. 


II.    PRESUMPTION. 

As  to  foreign  laws,  see  post,  §  121. 

advancements,   see   "Descent  and   Distribu- 
tion," §  10. 

alteration    of    instruments,    see    "Alteration 

of  Instruments,"  §  6. 

appealability  of  orders,  see  "Appeal,"  §  16. 

authority    of    agents,    see    "Principal    and 

Agent,"  §§  12-14. 

authority  of  corporate  agents  to   make  con- 
tracts, see  "Corporations,"  S  31. 

delivery  of  deeds,  see  "Deed,"  §  15. 
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Ab  to  dissolution  nf  eorpoi  irpora- 

Hon,"      I 

en  'c  "Statutes," §§  4,5. 

— — (food   faith  of  trai  i   notes,  see  "Ne- 

1  .1-11  llli. -Ills,"    o 

i  ied  by  tire  from  en- 

''Railroad  i  lompanies,"  5   16. 

tor     mini  irs     to    pass. 

on  bill  -.  aee  "Negotiable  Instru- 

'  I  L'l  I. 

ition       e  "IS  itruments," 

"Death," 
iud,  see  "Fraudulenl  I  ces,"  §§  42- 

1 1. 
Of  malice,  see  "I  ibi  I  and  S  13. 

i  if  marriage,   see  "Ma  n  iage,"         I,  5, 
( ir  negligence,  see  "N< 
Of  payment,  see  "Payment,"  s§  9,  10. 
( If  survivorship,  Bee  "1  >i  ath." 
(if  testamentary  capacity,  see  "Wills,"  §  3. 
Of  undue  in  ee  "Wills  "  S  8. 

Of  validity  of  statute,  see  "Statutes,"  §  10. 
i  in  appeal,  see  '   -  209  220. 

§  5.   Of  receipt  of  matters  sent  by  mail, 
[a]     (Iowa;    ISilG.I 

There  is  nc  presumption  that  a  person  to 
whom  a  letter  was  mailed  jeceived  the  same,  un- 
less it  appears  that  he  then  resided  in  the  town 
to  which  the  letter  was  addressed.— Qoodwin  v. 
Provident  Sav.  Life  Assur.  Soc.  (Iowa)  00  N. 
\V.  157. 

tli]     (Mich.;   1896.) 

Postmarked  letters  in  defendant's  hand- 
writing were  produced,  which  were  addressed 
in  plaintiff's  wife  at  her  street  and  number,  and 

showed  on  their  face  that  they  belong  to  a 
connected  correspondence.  Weld,  that  the  re- 
ceipt of  the  letters  by  plaintiff's  wife  was  suffi- 
ciently  shown. —Mead  v.  Randall  (Mich.)  6!i 
N.  W.  506. 

S   6.    From  failure  to  produce  evidence. 

(Iowa;    1895.) 

In  an  action  for  the  death  of  a  railroad 
freight  brakeman  alleged  to  have  been  struck 
by  a  low  bridge,  where  it  is  shown  that  the 
bridge  was  higher  than  the  top  of  deceased's 
head  while  standing  on  a  furniture  car  compos- 
ing part  of  the  train  and  which  was  higher  than 
the  ordinary  cars,  no  presumption  arises  from 
.dure  of  defendant  to  show  the  height 
of  all  the  cars  in  the  train  thai  there  wore  oth- 
irs  higher  than  the  furniture  ears.-  Donald 
v.  Chicago,  B.  &  Q.  Ry.  Co.  (Iowa)  61  N.  W. 
971. 

93  Iowa,  2S4. 

§  7.    Of  compliance  with  law. 

(Neb.;    1806.) 

Where  a  petition  alleges  that  plaintiff  was 
employed  by  the  county  board  of  the  defendant 
county  to  render  medical  services  to  a  pauper, 
the  presumption  is  that  the  board  kept  within  the 
law  (Comp.  St.  c.  07)  in  employing  a  pbj 
and  that  a  poorhouse  had,  prior  to  that  time. 
been  established  and  opened  under  said  chapter. 
—Red  Willow  County  v.  Davis  (Neb.)  69  N.  W. 
138. 


III.    BURDEN   OF  PROOF. 

As    to    authority    of   agent,    see    "Principal    and 
Agent,"  §  13. 

contributory    negligence,    see    "Master    and 

Servant,"  §  91. 

damages,  see  "Damages,"  §  46. 

delivery  of  deeds,  see  "Deed."  5  15. 

fraud  in  conveyances,  see  "Fraudulent  Con- 
veyance," SS  42-44. 

■  good   faith   of  ti  i  I    notes,  see  "Ne- 
gotiable Instruments,"  §  ,":. 


ittel  mortgagor,  tee  "I 

lin  see    "Limitation   of   Actions,"    | 

•II. 

negligi  ••."  i  3S. 

paj  mini,    -■  '.I,"   i  7. 

testameotai  "WilU,"  5  3. 

tin  -    "Wills,"  §  8. 

hi   for  conversion,  see  "Trover  and  Con- 
caused   by   fire   from  engines, 
"Railroad  <  lompaniei,     S  75-. 

for   injuries   to   i  see  "Carrh-i-." 

§  51. 

itl   i  anient,     see     "Attach- 
ment," S  66, 

on  bill  ee,  see  "Negotiable  Inetru- 

88. 

on  pi  ee  "Insurance,"  §  120. 

i  in,  see  "Replevin,"  S  16. 
Of  alteration   of   instrument,   see  "Alteration   of 

Instruments,"  8  6. 
or  cor]  Istence,  see  "Corporations," 

(in    motion    to   vacate  attachment,   see   "Attach- 
ment," S  55. 

§  8.    On  whom  burden  rests. 
I  ii  I     (Iowa)    ism.) 

In  an  action  on  an  accident  insurance 
policy  conditioned  that  the  policy  shall  not  cov- 
er injuries  received  whUe  the  inenred  is  under 
the  influence  of  liquor,  the  fact  that  plaintiff 
unnecessarily  negatives  such  conditions  does 
not   place  on   him    the   burden   of  proof  to 

the  allegation,  on  issue  being  taken  there- 
to.— Jones  v.  United  State-  Mut.  Ace.  A.ss'n  of 
City  -I   New  Stork  (Iowa)  til  X.  W.   1^.">. 
92  Iowa,  652. 

[1>1     (Mich.  |    1896.) 

In   an  action   to  recover   for  a   failure  to 

properly  feed   and  care  for  hor*o=.  evident f 

their   being  in  had  condition   win  n   taken    from 

it.!  i  inlant.  through  lack  of  food,  cast  on  di 

ant  the  burden  of  proving  other 

condition.— Hynes  v.  Hickey  (Mich.)  60  N.  W. 

1090. 

[c]     (Neb.j    1S!»6.) 

In  an  action  to  restrain  county  commission- 
ers from  removing  fences  from  land  alleged  by 
them  to  be  a  highway,  where  plaintiff  alleged 
that  no  highway  existed,  the  burden  was  on  de- 
fendants to  establish  the  existence  of  the  high- 
way.- Henry  v.  Ward  (Neb.)  68  N.  W.  518. 

[«1]      (Neb.;    1!S!)7.) 

Where  plaintiff  has  replied,  denying  a  set- 
tlement pleaded  by  defendant,  and  alleging  that 
he  had  agreed  to  accept  the  settlement  if  the 
money  were  paid  within  a  fixed  time,  he  as- 
sumes the  burden  of  proving  such  allegation.— 
Omaha  Fire  Ins.  Co.  v.  Thompson  (Xeb.)  70 
X.  W.  30. 


IV.    BEST    AND    SECONDARY    EVI- 
DENCE. 

See,  also,  "Criminal  Law,"  §  96. 

§  9.    What    is    best    and    secondary    evi- 
dence. 

[a]  (Iowa;    1S9B.) 

One  having  no  knowledge,  outside  a  mem- 
orandum on  a  stock  hook,  that  stock  was  1< 
security,  cam.0'  testify  to  that  fact,  the  memo- 
randum   being    the    best    evidence.— Iowa    City 
State  Bank  v.  Novak  (Iowa)  66  X.  W.  186. 

[b]  (Iovra;    ls«i(i.) 

Where  a  policeman,  charged  in  part  with 
the  duty  of  reporting  to  the  city  defects  in  the 
sidewalks  of  his  beat,  makes  his  reports  in 
uriiii ,_.  such  reports  are  the  best  evidence,  and 
ird  of  them  is  not  admissible,  where  it  is 
not   shown    to   be  one    authorized    by   the    law, 

issue  of  what   information    had    1» 
ceived. — Lorig  v.   City  of  Davenport  (Iowa)   (IS 
:  X.  W.  717. 
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(§  12)     G78 


It- 1     riowns    18!>7.) 

Books  of  account  are  not  the  best  evidence, 

BO  as  to  render  inadmissible  oral  testimony  as  to 
payments  credited  therein. — Chrisrman  v.  Pear- 
son (Iowa)  69  N.  W.  1055. 
fill     (MieJtt.;    1896.) 

In  an  action  to  recover  certain  land  on  the 
shore  of  a  lake,  conveyed  in  a  deed  as  bind  "ly- 
ing between  the  Lake  road  and  the  lake."  where 
all  traces  of  the  road  had  gone,  the  field  Dotes, 
plats,  and  deeds  were  the  best  evidence  of  the 
location  of  the  road.  —Hoffman  v.  Citv  of  Port 
Union  (Mich.)  68  N.  \V.  546. 

[ej     (Nell.)    IWHl.i 

It  appearing  in  an  action  on  a  stock  sub- 
scription that  the  .subscription  book  was  lost,  it 
was  proper  to  permit  plaintiff  to  prove  the  con- 
tents thereof  by  parol  evidence,  though  there 
were  in  existence  similar  books,  used  for  sub- 
scriptions, substantially  like  the  one  in  question. 
—  Etawlings  v.  Young  Men's  Christian  Ass'n 
(Neb.)  66  N.  W.  112-1. 
4S  Neb.  216. 

If  J     (Wis.:   1893.) 

An  obiec-tion  to  the  admission  of  the  tes- 
timony of  one  wlio  was  present,  and  saw  plain- 
tiff's notice  of  her  claim  against  defendant 
town  for  injuries  written  by  her  attorney,  and 
copied  in  his  letter-press  book,  to  show  that 
the  notice  there  copied  was  the  same  that  the 
witness  afterwards  served,  is  untenable. — Alt- 
house  v.  Town  of  Jamestown  (Wis.)  61  N.  \v . 
423.  91  Wis.  46. 

§   10.    Admissibility     of     secondary     evi- 
dence, 
[aj     (Iowa:    1896.) 

Parol  testimony  as  to  the  contents  of  an 
illustrated  catalogue  of  the  makers  of  defend- 
ant's engine,  giving  instructions  as  to  its  man- 
agement, was  properly  excluded. — Richardson 
v.  Douglas  (Iowa)  69  N.  W.  530. 
[b]     (Iowa;    1897.) 

Acts  of  a  board  of  directors  may  be  shown 
by  parol,  when  no  record  of  them  has  been 
made.— Zalesky  v.  Iowa  State  Ins.  Co.  (Iowa) 
70  X.  W.  1ST. 

Icl     (Wis.;    1S9G.) 

After  ii  has  Peen  established  that  a  let- 
ter has  been  lost,  one  who  had  read  it  to  the 
recipient  at  the  time  it  was  received,  because  the 
latter  was  unable  to  read,  may  testify  to  the 
contents  of  the  letter.— Sawyer  v.  Choate  (Wis.) 
66  N.  W.  6S9. 

92  Wis.  533. 

$11.    Questions   eliciting   secondary   evi- 
dence. 

la]     (Iowa;    lS'Jo.) 

A  question  asked  the  deputy  as  to  his  hav- 
ing received  a  notice  to  release  the  property  was 
proper,  being  merely  asked  to  prove  receipt  of  it. 
the  notice  itself  being  introduced  to  prove  its  con- 
tents.—Peterman  v.  Jones  (Iowa)  63  N.  W.  338. 

ri>]     down:   1895.) 

Witness  was  asked  whether,  in  a  letter 
received  by  him.  the  writer  made  a  statement  of 
what  he  claimed  was  a  confession  made  by  de- 
fendant. Hi  /</.  that  the  question  was  proper  to 
identify  the  letter,  and  did  not  call  for  secondary 
evidence  as  to  the  contents. — State  v.  Seymore 
(Iowa)   63  X.   W.  661. 


$   12. 


la] 


Proof  preliminary  to  admission  of 
secondary  evidence — Accounting 
for  absence  of  primary  evidence. 


ilowa;    1895.) 
n    an   action 


in  against  a  partner  individ- 
ually on  a  partnership  transaction,  after  the 
partnership  has  eased  to  do  business,  the  fact 
that  the  books  of  account  were  taken  by  another 
partner,  and  are  in  another  state,  will  not  ren- 
der secondary  evidence  of  their  contents  admis- 
sible, ,vhere  the  only  evidence  of  diligence  to 
procure  the  books  shown  is  that  inquiries  made 
two  years,  apd  again  a  few  days,  prior  to  the 


trial    failed    to   show   the    whereabouts   of   SUi  'i 
partner.— Waite  v.  High  (Iowa)  65  X.  W.  397. 

lb]     (Iowa;    1896.) 

A    written    agreement   may   be   proven    by 
copy,   unless  objection   is  made  on   the  ground 
that  the  copy  is  not  the  best  evidence,  or  thai 
proof  of  the  loss  of  the  original  has   not 
shown. — Graff  v.  Adams  (Iowa)  69  X.  W.  539. 

Ic]     (Mich.;    18!>5.> 

Secondary  evidence  of  changes  made  in 
a  tabulated  sheet  of  election  returns  was  prop- 
erly admitted  upon  proof  that  the  original  s'n  . -i 
had  been  taken  from  the  bound  volume  contain- 
ing it,   at  an   hotel,   by   some  unknown    pa 

and  had  not  since  been  seen  by  the  one  eh  irge  i 
by    law    with    its    custody.  —  People    v.    Clarke 
(Mich.)  62  X.  W.  1117. 
105  Mich.  169. 

Id]     (Mich.;    IS95.) 

It  was  not  error  to  exclude  secondary 
evidence  of  the  contents  of  a  writing,  where  its 
absence  was  not  fullv  accounted  for. — Tanner  v. 
Page  (Mich.)  63  N.  W.  993. 

Ie]     (Mich.;    1895.) 

In  an  action  on  a  contract,  evidence  that 
the  contract  was  filed  in  a  prior  action  before  a 
.iustice,  since  deceased,  and  that  his  successor, 
the  custodian  of  his  docket,  and  counsel  were 
unable,  after  search,  to  find  it.  rendered  a  copy 
of  the  contract  admissible. — Stanley  t.  Ander- 
son (Mich.)  65  N.  W.  247. 

If]     (Mich.;    1896.) 

Where  the  addressee  of  a  letter  identifii  s 
it,  pnd  proves  its  loss,  another,  who  saw  it. 
may  testify  tc  its  contents  without  showing  that 
he  knew  the  writer's  handwriting. — Painter  v. 
Ledyard  (Mich.)  67  N.  W.  901. 

I  g]      (Minn.;    1896.) 

Sei  ondary  evidence  of  the  contents  of  a  re- 
ceipt claimed  to  have  been  given  defendant  by 
plaintiff  for  a  balance  due,  on  the  ground  that 
the  same  was  lost,  is  inadmissible  where  the 
only  evidence  of  its  existence  and  loss  was  de- 
fendant's testimony  that  plaintiff  gave  it  to 
him.  and  he  handed  it  to  his  clerk  in  the  store, 
who  put  in  the  safe:  that  afterwards  he  sold 
the  store  and  safe;  that  he  had  written  the 
clerk  as  to  the  whereabouts  of  the  receipt,  but 
d  no  reply,  but  that  he  had  not  looked  in 
the  Rafe  for  it. — Slocum  v.  Bracy  (Minn.)  67 
X.  AV.  S43. 

Ih]     (Minn.;    1896.) 

It  appearing  that  one  of  the  parties  to 
an  alleged  lost  contract  was  dead,  and  that  no 
copy  of  the  contract  could  be  found  among  his 
papers;  that  the  other  party  to  the  contract 
was  probably  without  the  jurisdiction  of  the 
court,  his  whereabouts  being  unknown;  and 
that  the  contract  was  searched  for.  without 
avail,  in  every  place  where  it  was  known  to 
have  been,  or  where  it  would  probably  be, — 
parol  evidence  of  its  contents  was  admissible. — 
Windom  v.  Brown  (Minn.)  67  N.  W.  1028. 

Ii]     (Neb.;    1896.) 

Where  the  files  of  a  case  have  been  lost, 
papers  in  an  attachment  alleged  to  have  issued  in 
the  cast-  may  be  shown  by  parol  to  have  existed, 
and  their  contents  may  be  so  proven.— Regier  v. 
Shreek  (Xeb.)  66  N.  W.  618. 
47  Xeb.  667. 

Ij]     (Wis.;    1897.) 

It  wras  not  error,  on  an  issue  whether  de- 
fendant employed  plaintiff,  an  attorney,  to  de- 
fend a  third  person,  to  permit  the  contents  of 
a  lost  telegram,  claimed  to  have  been  sent  by 
defendant  to  plaintiff,  to  be  proved  orally 
against  an  objection  that  there  was  no  proof 
that  defendant  sent  it,  or  that  it  was  in  his 
handwriting,  where  there  was  evidence  that 
defendant  had  sent  letters  to  plaintiff  contain- 
ing directions  relating  to  the  defense  similar 
to  those  contained  in  the  telegram  as  proved. — 
James  v.  Carson  (Wis.)  69  X.  W.  1004. 
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§    13.    Proof    of    execution    and    con- 
tents  of   deeds. 

(Neli.  i    I  Mi.-,,  i 

in  an  action  to  foreclose  a  moi  tgs   e,  by 

the  widow  ■>!'  the  dei  eased   a 

'  i  ..I   the  d  prem 

Ises,  where  i  J i ■  -  mortgagor  and  another  .-. 

ery   of   the 

;age,  and  t!  er  of  the  deceased 

tesl  ified   I  ii.tr   b i  a  i  ter  i  he  I 

e  the  mortgage  was  placed  in  liis  bands 
for    safe-keeping,    and    bo    remained    for  two 

that  "lie  hail  never  surrendered  po 
sion  thereof  to  any  person,  although  he  is  now 
to  find  it,  after  the  most  diligent  and 
careful  search  among  his  papers."  a  copy  of 
such  mortgage  is  admissible  in  evidence.— Bald- 
win \.  Burt,  '.1   N.  W.  601,  43  Neb.  245. 


14. 


Letters. 


[a]  (Mien. |    iwt.-.i 

Where  a  part.\  testifies'  that  he  is  not  in 
the  habit  of  keeping  his  letters;  that  he  had 
looked  for  a  particular  letter  in  the  waste  bas- 
ket, but  that  it  had  I n  destroyed,  with  other 

letters,— he   may    testify    as    to    its    contents. — 
Shrimpton  v.  Netzorg  (Mich.)  62  N.  W.  343. 
104  Mich.  225. 

[b]  (Mich.;    1895.) 

Where  a  person  who  received  a  letter  tea 
tifies  that,  after  he  had  read  it,  he  laid  it  down, 
and  had  hot  seen  it  sine?,  and  that  most  of  his 
papers  had  been  burned,  and  that  the  letter  was 
not  in  the  only  place  where  he  kepi  papers,  the 
loss  of  the  letter  is  sufficiently  shown  to  admit 
secondary  evidence  of  its  contents,  though  lie 
further  testifies  that  he  had  not  searched  for 
the  letter.— Burt  v.  Long  (Mich.)  64  N.  W.  60. 

[c]  (Minn.:    1896.) 

Where  the  addressee  of  a  letter  testified  that 
he  had  received  the  letter,  and  lost  it,  and  could 
not  find  it,  and  that  a  certain  copy  was  substan- 
tially correct,  it  was  proper  to  receive  the  copy. 
— Hargreaves  v.  Reese  (Minn.)  69  N.  W.  223. 

§    15.    Documents  beyond  jurisdiction   of 
court. 

[a]  (Iowa;    1S95.) 

Where  a  person  without  the  state  refuses 
to  permit  letters  written  to  her  by  defendant  to 
be  attached  to  her  deposition,  secondary  evi- 
dence of  the  contents  of  such  letters  is  ad- 
missible.— Bullis  v.  Easton  (Iowa)  65  N.  W. 
395. 

[b]  (Mich.;    1805.) 

Parol  evidence  is  admissible  to  show 
the  nature  of  a  cablegram  which  is  without  the 
court's  jurisdiction. — People  v.  Seaman  (Mich.) 
65  N.  W.  203. 

[c]  (S.  D.;    18!)(i.) 

Where  a  paper  is  shown  to  have  been  last 
in  the  possession  of  a  person  who  is  out  of  the 
state,  notice  to  the  adverse  party  to  produce  the 
paper  is  not  necessary,  to  render  secondary  evi- 
dence of  its  contents  admissible  in  evidence. — 
Hagaman  v.  Gillis  (S.  D.)  68  N.  W.  192. 


V.    HEARSAY. 

See,  also,  "Criminal  Law."  §  97. 

§    16.    What  constitutes  hearsay. 

la]     (Iowa;    1897.) 

On  an  issue  as  to  the  substance  of  a  con- 
versation by  telephone,  one  of  the  speakers  can- 
not testify  what  he  repeated  to  a  third  person 
as  heard  from  the  other. — German  Sav.  Bank  v. 
Citizens'  Nat.  Bank  (Iowa)  70  N.  W.  769. 

[b]     (Mich.;    1895.) 

On  an  issue  as  to  whether  defendant's 
possession  of  certain  wild  lands  was  actual  and 
bona  tide,  testimony  that  witness  heard  de- 
fendant say  that  he  intended  to  make  a  home 


a  is   inadmissibli  irsaj      MeKinnon 

v.  Meston  (Mich.)  02  N.  W.  Ml  I. 
I'M   Mich.  642 

[<l     I  Mich.  |    ivi.Vi 

in  an  action  for  in  lui  ii  i  from  a 
a  witness  for  plaintiff,  who  testified  that  tie 
bad   once  chased  him  about    defendant's 
till  defendant  quieted  it.  could  not  be  cro 
amined  as  to  whether  he  did  not  know  that  buys 
used  to  play  with  the  dog,  and  ;.''-t  it  to  chase 

them,  he  testifying  that  he  had  not  I n  on 

while  boys  were  playing  with  the  dog.— Kennett 
v.  Engle  (Mich.)  63  V  W.  1009. 
In..  Mich.  693 

I  .1  |     (Mich.)    istxi.i 

Statements  by  i  he  sun  of  an  all. 
ulent  vendor  as  to  where  he  got  property  sub- 
.  pi. 'hi  [j   sold   by  him  are  inadmissible  a( 
the  vendee. — Vyn  v.  Keppel  (Mich.)  65  N.   \V. 
966. 

[el     (Mich.;    1898.) 

In  an    action   by   a    mother   under   II 
Ann.  St.  §  2283,  against  a  saloon  keeper,  for  in- 
juries to  her  son,  on  wh  >m  sh,.  was  dependent 
for    support,    sustained    while    under    the   influ- 

of  liquor  Bold  by  defendant,  evidem 
declarations  of   the  son  as  to  who   furnished 
him    the   whisky  on   which   he  became  dr" 
hearsay,    and    inadmissible    to    bind    plaintiff. — 
Van  Alstine  v.  Kaniecki  (Mich.)  07  \.  \V.  502. 

Ill     (Minn.;    1896.) 

On  an  issue  whether  a  lease  was  made 
before  the  appointment   of  a    receiver   tor  the 

lessor,  the  receiver's  agent  cannot  testily  that, 
mi  taking  possession  of  the  property,  he  was 
told  by  the  lessor's  agent  that  the  lease  had 
i  .  .ii  made.— Paget  v.  Electrical  Engineering 
Co.  (Minn.)  69  N.  W.  475. 

§17.    Hearsay   evidence   of  opinion. 

[a]  (Mich.)    1894.) 

(in  a  will  contest,  statements  made  by  a 
person  for  whom  testator  had  sent  to  draft 
his  will,  declining  to  go  on  account  of  testator's 
mental  incapacity,  are  inadmissible. — Renaud  v. 
Pageot  (Mich.)  61  N.  W.  3. 
102  Mich.  568. 

[b]  (Minn.;    1897.) 

A  statement  by  a  party  to  his  physician 
that  he  has  lost  his  sexual  powers  owing  to 
his  injuries  is  not  admissible  as  original  evi- 
dence in  his  own  favor,  being  mere  hearsay. 
—Williams  v.  Great  Northern  Ry.  Co.  (Minn.) 
70  N.  W.  800. 


VI.    DECLARATIONS    AND    ADMIS- 
SIONS. 

Declarations    as    to    testamentary    capacity,    see 
"Wills,"  §  4. 

as  to  undue  influence,  see  "Wills,"  §  9. 

in  action  on  policy,  see  "Insurance,"  §  125. 

of    parties    to    fraudulent    conveyance,    see 

"Fraudulent  Conveyances,"  §  48. 

of  partner  to  show  partnership,  see  "Part- 
nership," §  9. 

of    testator,    evidence    in    will    contest,    see 

"Wills."  g  25. 

In  criminal  cases,  see  "Criminal  Law,"  §§  109- 
113. 

1.  IN  GENERAL. 

§18.    When  admissible. 

[n]     (Iowa;    ltOO.) 

Where  a  purchaser  of  land  visited  and  ex- 
amined it  after  his  purchase,  and  afterwards 
brought  an  action  against  the  vendor  for  a  breach 
of  warranty  as  to  its  quality,  it  is  competent  for 
the  defendant  to  prove  statements  made  by  the 
plaintiff,  after  seeing  the  land,  which  tended  to 
contradict  the  claim  made  in  the  action. — Sniay 
v.  Etnire  (Iowa)  08  N.  W.  597. 
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[b]  (Mich.:    1896.) 

In  an  action  to  recover  money  paid  by  plain- 
tiff to  discharge  certain  mortgages,  in  which 
plaintiff  claimed  that  defendant  was  to  pay  the 
interest  to  a  certain  date,  statements  of  defend- 
ant about  paving  the  interest  were  admissible. — 
Ford  v.  Savage  (Mich.)  69  N.  W.  240. 

[c]  (Mich.:    1897.) 

In  an  action  for  printing,  where  defendant 
claimed  it  was  done  for  another,  and  that  the 
credit  was  extended  to  such  other,  testimony  that 
defendant  looked  over  plaintiffs'  books  contain- 
ing the  items  embraced  in  their  bill  of  particu- 
lars, aDd  agreed  on  how  much  was  due,  and 
agreed  to  pay  it,  is  competent  to  show  receipt 
by  defendant  of  the  items  charged,  and  his  recog- 
nition of  his  liability  therefor.— Baxter  v.  Reyn- 
olds  (Mich.)  70  N.   W.   1039. 

[d]  (Minn.:    1895.) 

In  a  suit  by  an  assignee  in  insolvency 
against  a  third  person,  the  schedule  of  liability 
of  the  insolvent  debtor  is  not  competent  evidence 
against  defendant  to  show  the  indebtedness  of 
the  debtor.— Hahn  v.  Penney  (Minn.)  62  N.  TV. 
1129,  60  Minn.  1ST. 

tej     (Minn.:    I89e.) 

On  an  issue  whether  deceased  executed  a 
contract  of  marriage  with  petitioner,  a  letter 
written  by  petitioner  to  her  sister  subsequent  to 
the  contract,  in  which  she  refers  to  deceased  as 
"my  husband"  and  "your  brother,"  was  admissi- 
ble as  an  admission  of  deceased,  where  he  read 
the  same,  inclosed  it  in  an  envelope  addressed  to 
the  sister,  and  put  it  in  his  pocket  with  other 
letters,  apparentlv  for  the  purpose  of  mailing  it. 
—In  re  Hulett's  Estate  (Minn.)  69  N.  W.  31; 
Carey  v.  Hulett.  Id. 

[fl     (Minn.;    1897.) 

In  a  suit  to  rescind  the  purchase  of  a 
mortgage  because  defendants  falsely  represent- 
ed that  there  was  a  house  on  the  mortgaged 
land,  evidence  that  the  mortgagor,  after  ob- 
taining from  defendants,  for  the  purpose  of 
building,  the  loan  for  which  the  mortgage  was 
given,  stated  to  them  that  he  had  decided  not 
to  build,  was  competent  to  show  that  defend- 
ants knew  that  there  was  no  house  on  the 
land—  Riggs  v.  Thorpe  (Minn.)  69  N.  W.  891. 

§   19.    Against  interest. 
[aj     (Mich..;    1894.) 

Testimony  by  one  of  the  proponents  be- 
fore the  probate  court  that  she  thought  that, 
if  the  other  sisters  had  been  present  when  the 
will  was  executed,  they  might  "perhaps"  have 
shared  in  the  property,  shows  merely  a  conjec- 
ture, and  is  not  admissible  as  an  admission 
against  interest. — McHugh  v.  Fitzgerald  (Mich.) 
63  N.  W.  354. 

103  Mich.  21. 
[b]     (Mich.:    1S95.I 

The  statements  of  a  party  adverse  to  his 
own  claim  are  alwavs  admissible. — Reiser  v. 
Portere  (Mich.)  63  X.  T\  .  1041. 

§  20.    Self-serving  declarations, 
fa]      (Mich.;    1896.) 

On  an  issue  as  to  whether  defendant 
corporation  had  engaged  the  services  of  a  physi- 
cian for  one  of  its  employes,  the  testimony  of 
the  physician  that  he  had  charged  such  services 
to  defendant  on  his  books  was  incompetent. — 
Hodges  v.  Detroit  Electric  Light  &  Power  Co. 
(Mich.)  67  N.  W.  564. 
[b]     (Mich.;    ]*<»(;.  i 

Where  a  physician  had  been  employed  to 
examine  plaintiff  a  few  days  before  the'  trial, 
his  testimony  as  to  voluntary  exclamations  and 
expressions  of  plaintiff  tending  to  indicate  pain 
or  injury  was  incompetent. — McKormick  v.  City 
of  West  Bay  City  (Mich.)  68  N.  W.  148. 

$   21.    Absence    of   persons   affected, 
[aj     (Iowa;    1896.) 

In  an  action  to  recover  on  a  check  alleged 
to  have  been  issued  by   defendant's  agent   for 


stock  purchased  for  defendant,  under  an  agree- 
ment between  defendant  and  the  agent  that  de- 
fendant should  pay  the  checks,  evidence  that  the 
agent  requested  third  persons,  from  whom  he 
had  also  purchased  stock,  not  to  disclose  to  his 
principal  the  price  paid  therefor,  is  inadmissible 
against  plaintiff,  such  requests  not  having  been 
made  in  his  presence. — Leach  v.  Hill  (Iowa)  66 
X.  W.  69. 

Ibl     (Iowa:    1897.) 

Statements  made  to  a  creditor  by  one  who 
has  mortgaged  his  stock  of  goods  to  his  wife, 
that  lie  does  not  owe  her  anything,  are  inadmis- 
sible against  the  wife,  who  did  not  authorize  or 
know  of  the  statements. — Fowler  Co.  v.  Mc- 
Donnell (Iowa)  69  N.  W.  873. 

[c]     (Mich.:    1895.) 

Plaintiff's  witness  cannot  testify  to  a  con- 
versation with  third  persons  not  in  the  pres- 
ence of  defendant,  though  he  repeated  part  of  it, 
but  not  the  most  damaging  part,  to  defendant. — 
Munzer  v.  Stern  (Mich.)  63  N.  W.  513. 
105  Mich.  523. 

Id)     (Mich.:    1897.) 

Admissions  by  husband,  not  brought  home 
to  his  wife,  are  inadmissible  against  her. — 
Whelpley  v.  Stoughton  (Mich.)  70  N.  W.  1098. 

[e]  (Wis.;   1894.) 

Evidence  of  conversations  between  two 
parties  to  a  tripartite  agreement  in  the  ab- 
sence of  the  third  is  not  admissible  to  show  the 
terms  of  the  agreement.  —  Green  v.  Hadfield 
61  N.  W.  310.  89  Wis.  138. 

[f]  (Wis.:    1895.) 

In  conversion  for  a  buggy  taken  by  de- 
fendant more  than  six  years  before  suit,  where 
plaintiff  claimed  that  the  conversion  was  un- 
known to  him  until  a  short  time  before  the  ac- 
tion was  brought,  plaintiff  could  prove  w7hen  and 
from  whom  he  obtained  such  information,  al- 
though defendant  was  not  present  when  he  ob- 
tained it— Hall  v.  Stevens  (Wis.)  62  N.  W.  81. 
89  Wis.  447. 

§   22.    Statements   in   presence    of   person 
affected. 

[a]  (Mich.;   1896.) 

It  was  not  error  for  the  plaintiff  to  show 
that  on  the  former  trial  of  the  action  the 
defendant  was  present,  and  heard  all  of  plain- 
tiff's testimonv.  but  made  no  denial  thereof. — 
Connell  v.  McNett  (Mich.)  67  N.  W.  344. 

[b]  (Mich.:    1N97.I 

A  statement  by  one  who  managed  his  wife's 
business,  that  his  assignment  of  her  book  ac- 
counts, though  absolute  in  form,  was  in  trust  to 
pay  his  wife's  debts,  was  competent  as  an  ad- 
mission by  the  assignee,  who  was  present,  and 
did  not  contradict  it. — Matthews  v.  Forslund 
(Mich.)  70  N.  W.  1105. 

§  23.    By  parties  in  general. 

[a]     (Mich.;    189(5.) 

In  an  action  by  attorneys  for  services,  de- 
fendants claimed  that  they  had  paid  plaintiffs  in 
full,  and  had  taken  a  receipt  therefor,  which  they 
produced,  and  which  purported  to  be  signed  by 
plaintiffs.  One  of  defendants  testified  that  he 
wrote  it.  and  that  B..  one  of  plaintiffs,  signed  it. 
B.  testified  that  "I  never  executed  that  paper  on 
the  date  it  purports  to  bear  date,  or  upon  any  oth- 
er date.  *  *  *  I  would  not  be  able  to"  state 
positively  whether  it  is  my  signature  or  not. 
The  paper  bears  evidence  of  having  had  writing 
upon  it  before  this,  and  that  writing  having  been 
erased  by  a  rubber  "  He  also  testified  that  "it 
is  my  impression  that  I  wrote  that  date  and  the 
signature.  It  being  in  pencil  it  would  be  difficult 
for  me  to  say.  If  it  had  been  done  in  pen  and  ink, 
I  could  tell  a  great  deal  better."  Held,  that  such 
witness  did  not  admit  the  signature,  and  that 
whether  it  was  executed  by  defendants  or  not 
was  a  question  for  the  jury. — Howell  v.  Smith 
(Mich.)  66  N.  W.  218. 
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li. I     (Net>.  i    1800.) 

When  i    dispute   about   the 

;  .   i'.-  tee- 
that  he  I  i  k  with  his  atti 
that  it  was  lost,  ill.  part}   was 
entitled                      ;           '  mi  n(     made    by    the 

iiayec  loua  trial  of  the  case,  thai  be 

ia.l  left  the  check  at   hie  home,  as  adm 
i.f  the  payee  tending  t.>  disclose  d  concealment 
of  evidence,   though  on   cro     examination   the 

i    admitted  r   statement.    Lowe 

v.   Vaughn  (Neb.)  67  N.   W    464. 
48  Neb.  651. 

I  •- 1     (  \\  l».:     (896.) 

In  action  for  persona!  injury,  a  state- 
ment made  by  plaintiff  a  fen  days  after  I 
eident,  in  pre  ence  of  witnesses,  which  was  re- 
luced  i"  writing,  read  to  plaintiff,  and  by  him 
pronounced  correct,  and  Bigned,  is,  when  prop- 
erly identified,  admissible  in  evidence  as  an  ad- 
mission made  by  plaintiff  before  conrrovei  r  had 
arisen.  — Klatt  v.  N.  C.  Foster  Lumber  Co. 
(Wis.)  66  N.  \V.  701. 
92   Wis.  622. 

§   24.    By  third  person. 
(Neb.i    is:».-,.i 

la  an  action  for  breach  of  promise  to 
marry,  evidence  of  communications  made  by 
defendant's  mother,  who  procured  plaintiff  to 
receive  defendant  as  a  suitor,  concerning  de- 
fendant's property^  as  an  inducement  to  the 
marriage  contract,  were  admissible  to  show  the 
value  of  defendant's  property. — Stratum  v.  Dole 
(Neb.)  63  X.  W.  875. 
45  Nob.  472. 

fc   25.    By  husband  or  wife  of  party, 
down:    1S95.) 

Where  goods  were  attached  after  an  al- 
leged sale  thereof  by  an  insolvent,  evidence  of 
a  statement  by  the  latter's  wife,  when  the 
sheriff  procured  from  her  the  key  to  the  build- 
ing where  the  goods  were  stored,  that  "she 
expected  that,"  was  not  prejudicial  in  an  ac- 
tion by  the  vendee  against  the  sheriff,  as  an 
admission  of  fraud. — Evans  v.  Boyle  (Iowa)  64 
N.  W.  619. 

5   26.    By  insured   against   beneficiary. 

ilunii:    1S90.) 

Declarations  of  the  assured  as  to  the 
amount  due  on  a  life  policy  are  not  admissible 
against  the  beneficiary.— Goodwin  v.  Provident 
Sav.  Life  Assur.  Soc.  (Iowa)  66  N.  W.  157. 

§  27.   Of  legatee— Will   contest. 

(Iowa:    IWI.'.I 

Declarations  of  and  conversations  be- 
tween the  legatees  prior  to  the  execution  of  the 
will,  relative  to  the  property  of  the  testatrix, 
are  not  admissible  against  the  legatees. — In  re 
Goldthorp's  Estate  (Iowa)  62  N.  W.  845;  Gold- 
thorp  v.  Goldthorp,  Id. 

§   28.    Of  conspirators, 
[a]     (Minn.;    1895.) 

Unless  made  in  furtherance  of  the  com- 
mon design,  so  as  to  be  a  part  of  the  res  gesUe, 
the  declarations  and  admissions  of  one  conspir- 
ator are  not  admissible  against  the  others. — 
Nicolav  v.  Mallery  (Minn.)  64  N.  W.  108. 
62  Minn.  119. 
Ibl     (Neb.:    1897.) 

To  render  evidence  of  overt  acts  of  the  in- 
dividuals tending  to  show  a  conspiracy  admissi- 
ble, it  is  not  necessary  first  to  show,  by  other 
evidence,  the  existence  of  the  conspiracy. — Far- 
ley v.  Peebles  (Xeb.)  70  N.  W.  231. 
It- 1     (Neb.;    1807.) 

Declarations  by  the  alleged  conspirators 
in  pursuance  of  the  common  object,  not  merely 
narrative  of  past  occurrences,  or  statements -of 
future  purposes,  bul  tending  so  directly  inwards 
the  accomplishment  of  the  object  as  to  consti- 
tute  a   part   of    the    res   gestae,    are   admissible 


II  to  sho     Lhi     ot    piracy. 
i-  S'eb.)  70  X.  W.  231. 

|,l|      l\.-l>.;     I- 

ESvidi  do  declaration!  of 

the   alleged    conspirators   in    put  of   the 

i  partii   pating   therein  to  charge  thi  m 

with  the  resulting  liability,  unless,  from  all  the 

i-i  Idence,   the  existet i    thi  ry   has 

been  proved.— Farley   v.  Peebles  (Neb 
W.  231. 

§   29.    Offer  of  compromise  or  attempt  to 
make   settlement. 

[a]  An  offer  of  compromise,  not  accepted,  is  no) 
admissible   in  • 
—(loua:     1896)   Massing  v.  Walter,  05  X.   \V. 
832; 
(Neb.;    1896)  fallen  v.  Rose,  ^  X.  \V. 
47  Xeb.  638. 

lb)     (Mlen.i   1805.) 

Where,  in  an  action  for  personal  injuries, 
evidence  is  admitted  of  a  compromise  by  defend- 
ant, it  is  reversible  error  t.,  ri  hue  to  instrui  I 

that  such  offer  eannol  be  considered  as  eir 
of  any  liability  on  his  part.— Pelton  v.  Schmidt 
(Mich. i  62  N.  W    5  ■-'. 
L04  Mich.  345. 

[C]      (Mieli.;    1805.) 

Where  a  mortgagee  asserts  a  mortgage  as 
an  existing  lieu,  the  fact  that  the  mi 
purchase  his  peace,  enters  into  negotiations  for  a 
romise,  will  not  be  held  a  recognition  by  him 
of  the  mortgage  as  an  existing  lien,  if.  during  the 
negotiations,  he  did  not  so  recognize  it,  and  the 
negotiations  are  not  completed. — Ward  v.  Mun- 
son  (Mich.)  63  N*.  W.  498. 
105  Mich.  647. 

(ul     Olieh.:    1807.) 

The  fact  that  an  attachment  is  sued  out  on 
the  ground  that  defendant  fraudulently  con- 
tracted the  debt  does  not  render  offers  of  settle- 
ment by  defendant  admissible.— Finlay  Brew- 
ing Co.  v.  Prost  (Mich.)  70  N.  W.  137. 

[ej     (Xeb.:    is!»i!.> 

The  rule  excluding  evidence  of  offers  to 
compromise  existing  disputes  does  not  exclude 
evidence  of  offers  to  compromise  a  dispute 
which  form  the  basis  or  constitute  a  part  of  a 
contract  actually  compromising  such  dispute. 
when  such  last  contract  is  sued  upon. — Stuht  v. 
Sweesy  (Xeb.)  67  X.  W.  748. 
48  Neb.  767. 

[fj     (Neb.:    1806.) 

In  assumpsit  for  services  in  making  a 
sale,  and  for  the  recovery  of  money  expended 
in  the  transaction,  a  letter  written  by  plaintiff 
to  defendant,  stating  plaintiff's  claim  for  money 
expended  at  a  less  amount  than  that  claimed 
in  suit,  and  making  no  demand  whatever  f.,r 
compensation  for  services,  was  erroneously  ex- 
cluded as  a  mere  proposition  of  compromise.— 
C.  Aultman  &  Co.  v.  Martin  (Neb.)  68  N.  W. 
340. 

§   30.   In  pleadings  and  judicial  proceed- 
ings. 

[a]     down;    1894.) 

In  an  action  on  an  accident  policy, 
where  the  answer  admits  "due  proof  of 
death."  but  "denies  that  by  such  proof  is  es- 
tablished that  the  death"  was  caused  by  acci- 
dent, it  is  not  error  to  permit  plaintiff  to  read 
the  admission  to  the  jury  without  reading  also 
the  denial. — Jones  v.  United  States  Mut.  Ace. 
Ass'n  of  City  of  New  York  (Iowa)  61  N.  W. 
485. 

92  Iowa,  652. 

[bj     llnnn:    lsiic.) 

A  plea  of  guilty  to  a  criminal  charge  is 
not  conclusive  proof  of  the  commission  of  the 
act  charged,  against  the  defendant  in  a  civil 
action,  but  is  for  the  consideration  of  the  jury 
with  the  other  evidence. — Jones  v.  Cooper  (loua) 
60  N.  W.   1UU0. 
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[c]     fMlcli.;    1800.) 

In  an  action  for  alienating  a  win's  affec- 
tions, it  is  error  to  admit,  at  plaintiff's  in- 
stance,   the   complaint   in   a   divorce   proceeding 

in, I  by  plaintiff,  and  to  permit  the  jury 
to  consider  it  as  substantive  proof  of  the  facts 

M  stated.— Mead  v.  Randall  (Mich.)  69  N. 
W.   506. 

fdj     (i\eb.:    1896.) 

In  an  action  to  recover  for  money  ex- 
pended, a  bill  of  particulars  in  a  certain  jus- 
tiro  court,  entitled  the  same  as  the  case  on 
trial,  was  not  admissible  to  show  that  plaintiff 
there  claimed  judgment  for  a  less  sum  than  that 
demanded  in  suit,  where  the  paper  was  not 
shown  to  have  been  prepared,  signed,  or  filed 
by  plaintiff,  or  by  his  authority,  or  that  the 
case  in  which  it  was  tiled  was  ever  tried. — C. 
Aultman  &  Co.  v.  Martin  (Neb.)  68  N.  W. 
340. 

[e]  (N.  D.;    1895.) 

In  an  action  on  an  insurance  policy,  an 
exemplified  copy  of  the  record  of  garnishee 
proceedings  instituted  in  another  state  against 
the  company  in  an  action  against  insured,  in 
which  appeared  what  purported  to  be  defendant's 
disclosure  therein,  was  competent  evidence  that 
such  disclosure  was  made,  and  hence  admissi- 
ble on  the  amount  of  the  loss,  as  an  admission 
made  by  the  company  in  regard  thereto  in  a 
judicial  proceeding. — Purcell  v.  St.  Paul  Fire 
&  Marine  Ins.  Co.  (N.  D.)  04  N.  W.  943. 
5  X.  D.  100. 

[f]  (S.  D.;    1S9S.) 

An  original  superseded  complaint,  sign- 
ed and  verified  by  an  attorney,  is  inadmissible 
against  the  plaintiff  in  support  of  an  issue  ten- 
dered by  the  answer  to  the  amended  complaint, 
in  the  absence  of  a  clear  showing  that  the  re- 
citals thereof  were  inserted  under  plaintiff's  di- 
rection, or  wTere  knowingly  ratified  bv  him. — 
Corbett  v.  Clough  (S.  D.j  65  N.  W.  1074. 

[b]     (AVis.:    1896.) 

An  allegation  in  the  answer  of  an  in- 
surance company  to  an  action  on  a  policy,  char- 
ging the  plaintiff  with  having  burned  his  prop- 
erty, though  withdraw7n  before  trial  by  leave 
of  court,  may  bt  read  in  evidence  by  plaintiff  as 
an  admission,  where  it  becomes  material. — 
Lindner  v.  St.  Paul  Fire  &  Marine  Ins.  Cc. 
(Wis.)  67  N.  W.  1125. 
93  Wis.  526. 


2.  RES  GESTAE— PERSONAL  INJURY 
CASES. 

Res  gestre  in  criminal  cases,  see  "Criminal  Law," 
§  104. 

§  31.   Res  gestae, 
[a]     (Mich.;    1S94.) 

In  an  action  against  a  railroad  company 
for  damage  to  timber  land  by  fire,  testimony 
by  plaintiff  that  he  told  defendant's  foreman,  as 
he  was  setting  the  fires,  that  he  did  not  wish  it 
done,  as  it  was  dry,  and  he  bad  wood  and  logs 
there,  is  admissible,  as  res  gestae,  to  show  that 
the  foreman  was  negligent. — Gordon  v.  Grand 
Rapids  &  I.  R.  Co.  (Mich.)  61  N.  W.  549. 
103  Mich.  379. 

|1'1     (Mich.;    1897.) 

Where,  pursuant  to  a  conspiracy  between 
plaintiff  and  her  husband  to  defraud  a  whole- 
sale dealer  from  whom  the  husband  was  accus- 
tomed to  buy  meat,  the  husband  left  the  state, 
and  plaintiff  sent  her  son  in  his  place  to  get 
meat  on  credit,  sell  it,  and  bring  her  the  pro- 
ceeds, what  the  son  said  while  getting  the 
in  explanation  of  his  father's  absence, 
is  admissible  against  plaintiff,  as  part  of  the  res 
gestae.— Jansen  t.  McQueen  (Mich.)  70  N.  W. 
552. 


§   32.    Declarations   after   accident    c:*   i::- 
jury. 

[a]     down:    1S!iii.l 

In  an  action  for  death  of  plaint. It's  , 
cedent,  a  brakeman.  while  attempting  to  un- 
couple cars  in  motion,  his  statement,  made  two 
minutes  after  the  accident,  as  to  the  cause 
thereof,  is  admissible  against  the  railroad  com- 
pany as  res  gestae. — Fish  v.  Illinois  Cent.  R.  Co. 
(Iowa)  65  N.  W.  995. 

fb]     (Minn.;    1895.) 

In  an  action  for  personal  injuries,  evidence 
that  plaintiff,  several  hours  after  the  accident,  in 
answer  to  a  question  as  to  how  badly  he  was 
hurt,  replied.  "I  cannot  tell,  but  I  am  pretty  bad- 
ly off."  held  inadmissible. — Firkins  v.  Chicago 
Great  Western  Rv.  Co.  (Minn.)  63  N.  W.  172. 
til    Minn.  31. 

[c]  (Minn.;    J897.) 

Plaintiff's  physician  cannot  state  that, 
four  or  five  days  after  the  collision,  plaintiff 
told  him  that  the  shock  "wrenched  him  around, 
and  threw  him  partly  on  the  floor  and  partly 
on  the  opposite  side  of  the  car." — Webber  v. 
St.  Paul  Ry.  Co.  (Minn.)  69  N.  W.  716. 

[d]  (Wis.;    1890.) 

The  statement  of  a  person  fatally  in- 
jured in  a  railroad  collision,  made  from  30  to  60 
minutes  after  the  accident,  as  to  the  manner  in 
which  it  occurred,  is  simply  the  narration  of  a 
past  occurrence,  and  not  admissible  as  pan  of 
the  res  gestae.  — Steinhofel  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Wis.)  65  N.  W.  S52. 
92  Wis.  123. 

[c]      (AVis.:    189U.) 

The  declarations  of  deceased  to  a  co- 
employe  as  to  the  cause  of  the  injury,  made  a 
few  minutes  after  it  occurred,  in  a  room  adjoin- 
ing the  scene  of  the  accident,  was  competent  as 
a  part  ot  tte  res  gestae. — Christianson  v.  Pio- 
neer Furniture  Co.  (Wis.)  66  N.  W.  699. 
92  Wis.  049. 

[f]      (Wis.:    1896.) 

In  an  action  for  expulsion  from  defend- 
ant's street  car,  it  appeared  that  plaintiff  was 
expelled  by  the  conductor  after  an  altercation 
as  to  whether  or  not  he  had  paid  his  fare,  and 
was  allowed  to  get  on  the  car  again,  because 
the  conductor  became  convinced  that  the  fare 
had  been  paid.  On  the  trial,  plaintiff  testified 
to  the  conversation  between  himself  and  the 
conductor,  in  respect  to  paying  his  fare,  just  aft- 
er he  stepped  back  into  the  car.  Hchl,  that  it 
was  admissible  as  a  part  of  the  res  gestae. — Rob- 
inson v.  Superior  Rapid-Transit  Ry.  Co.  (Wis.) 
68  N.  W.  961. 

§  33.    Declaration    of   injured    person    as 
to  pain   and  suffering. 

[a]  (Mich.:   189G.) 

In  an  action  for  personal  injuries,  state- 
ments and  exclamations  by  plaintiff  as  to  the  ex- 
tent, nature,  and  location  of  pain,  made  at  the 
time  she  was  feeling  the  pain,  are  admissible  in 
evidence  as  original  evidence. — Will  v.  Village 
of  Mendon  (Mich.)  66  N.  W.  58. 

[b]  (Mich.:   1896.) 

In  a  personal  injury  case,  complaints 
made  by  the  injured  person,  immediately  after 
the  injury,  as  to  the  pain  suffered  by  her,  are  ad- 
missible in  evidence  in  her  favor. — Mulliken  v. 
City  of  Corunna  (Mich.)  68  N.  W.  141. 

[cj      (Mich.:    1897.) 

In  an  action  for  injuries,  a  physician  who 
was  called  to  treat  plaintiff  may  testify  as  to  ex- 
clamations of  pain  by  plaintiff  during  an  exam- 
ination made  with  a  view  to  such  treatment. — 
lleddle  v.  City  Electric  Ry.  Co.  (Mieii.)  70  X. 
W.  1090. 

[dl     (Minn.;    1897.) 

Whenever  bodily  suffering  is  material  to 
be  proved,  expressions  or  complaints,  made  at 
the  time,  which  are  the  natural  and  instinctive 
manifestations  of  pain,  are  competent  evidence 
as  part  of  the  res  gestae,  and  may  be  testified 
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i  by  any  person  in  whosi 
ence    they    were    uttered.    -Williame 
Northern  Ry.  Co.  (Minn  I  To  .v  W. 

[e]     (Ml*.;     IMiii.l 

Testimony   that  the  injured  woman 

he  lay  down  she  eras  dizzy,  and  thai 

luniks  and  her  bach  hurting 

her,  is  within  the  rule  that  a  narration  "i  pains 

is  inadmissible  to  show   the  extent  of  an 

Keller  v.  Town  of  Gilman  (Wis.)  GG  N.  W. 

N»l. 

i>::  Wis.  9. 
See,  also,  "1  lamages,"  §  43. 

8.  ACCOMPANYING    POSSESSION    OR 

BEARING  on   CONVEYANCES 

AM)  OWNERSHIP. 

§  34.   When  admissible, 
lu)     (Iowa;    1897.) 

Declarations  of  a  person  in  possession  of 
personalty,  explanatory  of  such  possession,  arc 
inadmissible  where  neither  of  the  parties  claims 
under  him.— Oberholtzer  v.  liazeu  (Iowa)  70 
N.  W.  207. 

[b]  (Minn.;    is!>r,.) 

On  an  issue  as  to  whether  a  defendant 
in  attachment  had  concealed  property  with  the 
intent  to  defraud  creditors,  the  statements  of 
one,  in  whose  possession  property  was  found 
concealed,  that  it  belonged  to  such  defendant, 
are  admissible  as  res  gestae.  —  Itosenberg  v. 
Burnstein  (Minn.)  Gl  N.  W.  6S4. 

60  Minn.  18. 

[c]  (S.  II.:    1WIT.I 

Defendant's  indebtedness  to  plaintiff  bank 
was  secured  by  trust  deeds  of  land  to  its  cash- 
ier. The  land  was  sold,  and  the  purchase-mon- 
ey mortgage  and  notes  turned  over  to  the  bank, 
whereupon  the  cashier  sent  defendant  a  state- 
ment of  account,  reciting  the  terms  on  which 
the  notes  were  held  by  plaintiff.  Held,  in  an  ac- 
tion to  foreclose  the  mortgage,  that  such  recitals 
were  an  admission  by  plaintiff. — Commercial 
Bank  v.  Jackson  (S.  D.)  70  N.  W.  S46. 

!.   35.    Of  vendor  tending  to  impeach  ven- 
dee's title. 
[a]     (Minna    1895.) 

The  disclaimer  and  admissions  of  a  gran- 
tor, made  after  he  has  parted  with  his  title  to 
and  possession  of  the  land,  are  not  admissible  to 
impeach  the  title  of  his  grantee. — Kurtz  v.  St. 
Paul  &  D.  R.  Co.  (Minn.)  63  N.  W.  1. 

61  Minn.  18. 
lb]     (Neb.)    1895  t 

Evidence  of  declarations  by  a  former 
owner  of  land  is  not  admissible  as  against  those 
claiming  under  him,  when  made  after  he  has 
conveyed  the  land. — Consolidated  Tank-Line  Co. 
v.  Pien  (Neb.)  62  N.  W.  1112. 
44  Neh.  8S7. 
[c]     (Wis.:   1895.) 

Declarations  of  a  grantor,  made  after 
he  has  parted  with  his  interest  in  land,  are  in- 
admissible to  affect  the  title  of  the  grantee. — 
Matteson  v.  Hartman,  65  N.  W.  5S,  91  Wis. 
485. 

§   36.    Of  deceased — Self-serving  declara- 
tion. 
(Minn.;    1895.) 

In  ejectment,  where  the  defense  is  adverse 
possession,  evidence  of  declarations  by  a  deceased 
person  through  whom  defendants  claim  title, 
made  while  in  possession  of  the  premises,  to  the 
effect  that  he  was  the  owner,  is  admissible. — 
Brown  v.  Kohout  (Minn.)  63  N.  W.  248. 
61  Minn.  113. 

§   37.    By  assignor. 
(Mich.;    1896.) 

In  garnishment  of  a  fund  held  by  an  in- 
surance company  for  payment  of  a  policy  in 


of  the  principal  I    ■■.  here  su 

gned   ilie   policy,   d<  clai 
by    him,    in>  iiint    to    the    assignment. 

(hat  he  intended  to  apply  the  funds  in 
of  his  ,i,  bts.   were  Ina  I   the 

Iduncey  v.  Sun  Ins.  Office  (Mich.)  07 
N.  W.  502. 

4.  OK  AGENT, 
To  show  agency,  see  "Principal  and  Agent,"  8S 

§  38.    Admissibility. 

(.Minn.:     1896.) 

Tie  s   of   certain    tally    cards, 

which  were  the  basis  of  the  scale  bill 
in  evidence,  being  in  issue,  defendant,  for  the 

e  of  impeaching  the  integrity  of  the  tally- 
man «  ho  made  (he  cards,  and  the  correctness 
of  the  cards,  could  not  prove  subsequent   par 

ticular  acts  of  mis inet  of  the  tallyman,  oc 

eurring  two  years  after  the  cards  were  made. 
from  which  it  was  claimed  that  an  admission 
Ilia!  Ihe  cards  were  fraudulent  might  be  ini 
plied,  without  first  proving  to  the  satisfaction  of 
the  trial  court  that  the  tallyman  was  acting  for 
or  in  collusion  with  plaintiff  as  to  said  ai 
Matthews  v.  Hershey  Lumber  Co.  (Minn.)  G7 
N.  W.  1008. 

§   39.    Preliminary   proof   of   agency   and 
scope  thereof. 

[a]  (.Mich.;    1896.) 

In  an  action  for  malicious  prosecution 
of  plaintiff  for  receiving  goods  stolen  from  a 
railroad  company  with  knowledge  of  tin'  theft, 
declarations  of  the  local  attorney  for  the  road, 
who  hail  not  been  employed  on  the  rasi 
who  had  no  general  authority,  that  there  had 
ln-eii  considerable  stealing  from  the  company, 
and  that  plaintiff  was  suspected,  were  inadmis- 
sible.—Fletcher  v.  Chicago  &  N.  W.  Ry.  Co. 
(Mich.)  67  N.  W.  330. 

[b]  (Mich.:    189(5.) 

In  garnishment  proceedings  against  a 
chattel  mortgagee,  declarations  by  the  mortga- 
gors, and  others  in  possession,  as  to  when  the 
garnishee  took  possession,  made  in  the  gar- 
nishee's absence,  are  not  admissible,  in  the  ab- 
sence of  a  showing  that  their  possession  was 
his  possession,  or  that  they  were  authorized  to 
speak  for  him. — Krementz  v.  Howard  (Mich.) 
67  N.  W.  526. 

[e]     (S.  D.:   1896,> 

Statements  concerning  commissions  in 
controversy,  written  to  an  agent  by  the  prin- 
cipal's secretary,  in  the  nature  of  admissions, 
are  incompetent,  without  proof  that  they  were 
within  the  scope  of  the  secretary's  authority. 
— Roberts  v.  Minneapolis  Threshing-Mach.  Co. 
(S.  D.)  67  N.  W.  607. 

§'  40.   After   event. 

[a]  (Mich.;    1895.) 

In  an  action  for  injuries  caused  by  the 
kick  of  a  bay  mare,  which,  with  others,  was  be- 
ing exhibited  for  sale  in  defendant's  barn,  it 
was  error  to  permit  plaintiff  to  testify  that  in 
justice's  court,  where  the  case  had  been  once 
tried,  he  heard  an  employe  of  defendant  say 
that  the  horse  was  a  kicker. — Ablard  v.  Ft. 
Wayne  &  B.  I.  Ry.  Co.  (Mich.)  62  N.  W.  172. 
104  Mich.  147. 

[b]  (S.  D.:   1896.) 

In  an  action  to  recover  an  organ,  under  a 
chattel  mortgage  to  secure  the  price,  defendant 
testified  that  plaintiffs'  agent,  who  held  the  in.r.-s 
for  collection,  had  testified  on  a  former  trial 
that  an  order  previously  given  him  by  defend- 
ant's father  had  been  accented  by  him  in  full 
payment  of  the  notes.  Behl  inadmissible,  it  be- 
ing the  admi-sion  of  an  agent  after  the  act. — 
Estej  v.  Birnbaum  (S.  D.)  6S  N.  W.  290. 
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§  41.    After  termination   of  agency. 
(Minn.:    1896.) 

After  the  dissolution  of  a  partnership, 
the  acts  or  admissions  of  one  partner  are  not 
admissible  in  evidence  against  his  former  co- 
partners, unless  assented  to  or  authorized  bv 
them.— In  re  Strait's  Estate  (Minn.)  G7  N.  W. 
9S7;    First  Nat.  Bank  v.  Strait.  Id. 

§  42.    By  officers   of   corporations. 

(Neb.!   1S96.) 

The  testimony  on  another  trial  of  an  of- 
ficer of  a  corporation  with  relation  to  previous 
corporate  acts  cannot  be  proved  as  an  admis- 
sion binding  upon  the  corporation. — Columbia 
Nat.  Bank  v.  Rice  (Neb.)  67  N.  W.  165. 
48  Neb.  428. 


VII.    OPINION  EVIDENCE. 

Hearsay  evidence  of  opinion,  see  ante,  §  17. 
Harmless    error    in    admitting,    see    "Appeal,"    § 

251. 
In   criminal  cases,   see   "Criminal  Law,"   §§  99, 

100;  "Homicide."  §  30. 
Of  capacity  of  testator,  see  "Wills,"  §  5. 


1.  IN  GENERAL. 

§  43.    On    what    subjects    admissible     in 
general. 

[a]  (Iowa;    1S95.) 

On  an  issu"  as  to  whether  an  accident  hap- 
pened on  an  approach  to  a  bridge  or  on  the  high- 
way before  the  approach  was  reached,  a  witness 
may  not  ftate  whether  or  not  the  place  where 
plaintiff's  team  backed  off  into  a  ravine  was  part 
of  the  approach  or  of  the  highway,  as  this  is  a 
question  for  the  jury  to  say  from  descriptions  of 
the  location. — Miller  v.  Boone  County  (Iowa)  63 
N.  W.  352. 

[b]  (Iowa;    1896.) 

When  the  ability  of  a  decedent  to  speak 
and  understand  the  English  language  is  in 
question,  it  is  proper  for  a  witness  who  speaks 
I  he  language  to  testify  that  decedent  spoke  it 
so  as  to  he  understood,  and  that  she  appeared 
to  understand  it  when  spoken  to  her. — Kuen  v. 
Upmier  (Iowa)  67  N.  W.  374. 

[c]  (Iowa;    1896.) 

In  an  action  on  a  note  which  plaintiff  al- 
leged was  indorsed  to  it  as  collateral  by  a  bank 
for  which  a  receiver  was  afterwards  appointed, 
in  which  defendant  claimed  that  plaintiff  was 
not  the  owner  of  the  note,  it  was  not  error  to 
exclude  evidence  of  the  receiver  as  to  whose 
property  he  had  considered  the  note.  —  Corn 
Exeh.  Bank  v.  Sehuttleworth  (Iowa)  6S  N.  W. 
827. 

[d]  (Mich.:    1894.) 

On  a  will  contest,  the  scrivener  who 
drew  the  will,  after  testifying  that  proponents 
were  present  at  its  execution,  and  that  testa- 
trix was  very  weak,  and  could  not  speak  intel- 
ligibly, cannot  give  his  opinion  as  to  whether 
the  will  was  practically  the  will  of  proponents. 
— McHugh  v.  Fitzgerald  (Mich.)  61  N.  W.  354. 
103  Mich.  21. 


[e]  (Mich.;   1895.) 

Where  a  railroad  employe  was  killed  in 
the  act  of  cutting  a  trolley  wire  crossing  de- 
fendant's tracks,  and  it  was  an  issue  whether 
such  wire  was  an  obstruction  which  rendered 
its  removal  within  the  line  of  deceased's  duty  as 
a  section  boss,  it  was  error  not  to  allow  defend- 
ant's road  master  to  state  how  far  above  the 
top  of  a  car  a  brakeman's  lantern  would  go  in 
giving  certain  signals.— Walker  v.  Lake  Shore 
&  M.  S.  Ry.  Co.  (Mich.)  62  N.  W.  1032. 
104  Mich.  606. 

[f]  (Mich.:    1895.) 

On  an  issue  whether  a  horse  was  sound, 
as  warranted  by  its  seller,  it  was   not   error  to 


permit  a  witness  to  testify  that  about  two  weeks 
after  the  purchase  he  noticed  a  puff  on  the  leg 
of  the  horse;  that  it  looked  like  a  spavin:  that 
he  did  not  think  that  such  a  spavin  would  ap- 
pear within  a  week  after  it  had  been  contract- 
ed, though  he  testified  that  he  had  never  watch- 
ed one  until  it  was  fully  developed,  and  had 
no  practical  knowledge  about  them. — Rogers  v. 
Ferris  (Mich.)"  $4  N.  W.  1048. 

(S)      (Mich.;    1895.) 

_  A  locomotive  engineer  may  testify  to  the 
ability  of  a  pushbar  on  his  engine,  which  broke 
in  making  a  coupling,  to  withstand  the  shock 
if  free  from  defects.— McDonald  v.  Michigan 
Cent.  R.  Co.  (Mich.)  65  N.  W.  597. 

[h]      (Mich.;    1893.) 

A    witness  cannot  be  asked  whether,   in 
his    opinion ,    certain    evidence    is    evidence    on 
which  a  verdict  could  be  based.— Strudgeon  v. 
Village  of  Sand  Beach  (Mich.)  65  N.  W.  616. 
[i]     (Mich.:    1S9G.) 

In  ejectment,  where  the  question  was  the 
location  of  a  certain  highway,  it  was  error  to 
permit  witnesses  to  testify  as  to  their  recollec- 
tion of  where  the  road  was  actually  traveled  in 
early  days,  and  that  there  was  no  road  cut,  or 
having  any  definite  or  uniform  width,  and  to  give 
an  opinion  as  to  where  the  road  was.— Hoffman 
v.  City  of  Port  Huron  (Mich.)  68  N.  W.  546. 

[j]      (Mich.:    1896.) 

In  an  action  for  loss  of  a  mill  by  fire  start- 
ed by  fire  from  defendant's  land,  a  witness  can- 
not testify  that  in  his  opinion  the  fire  was 
started  by  the  fire  from  defendant's  land.— 
Smaltz  v.  Boyce  (Mich.)  69  N.  W.  21. 
[k]     (Minn.;    1895.) 

A  witness  may  be  permitted  to  answer  a 
question  calling  for  a  mere  conclusion  where 
the  purpose  of  the  question  is  to  prove  a  nega- 
tive.—Peerless  Manuf'g  Co.  v.  Gates  (Minn.)  63 
N.  W.  200. 

61  Minn.  124. 

[I]     (Neb.;    1897.) 

Where  self-defense  is  pleaded  as  a  defense 
to  a  civil  action  for  assault  and  battery,  proof 
that  plaintiff  was  of  a  quarrelsome  disposition 
and  ungovernable  temper  must  be  shown  by 
general  reputation,  and  not  by  the  opinion  of 
witnesses.— Golder   v.   Lund   (Neb.)   70   N.   W. 

[m]     (S.  D.:    1.895.) 

A  witness  without  special  knowledge 
may  testify  as  to  the  approximate  height  of  a 
stream  of  water  thrown  on  a  building  from  an 
open  street.— Vermillion  Artesian  Well,  Electric 
Light,  Mining,  Industrial  &  Improvement  Co. 
v.  City  of  Vermillion  (S.  D.)  01  N.  W.  802. 
6  S.  D.  466. 


44. 


Negligence. 


[a]  (Iowa:    1S95.) 

In  an  action  for  injuries  caused  by  the 
alleged  negligence  of  the  motoneer  on  a  street 
car,  statements  that  the  witness  "supposed"  the 
gong  rang  more  than  once,  and  that,  so  far  as 
he  knew,  it  was  not  cracked,  were  properly  ex- 
cluded.— Orr  v.  Cedar  Rapids  &  M.  C.  Ry.  Co. 
(Iowa)  62  N.  W.  S51. 

[b]  (Iowa:    1S95.) 

On  an  issue  as  to  a  tenant's  negligence 
in  causing  the  destruction  of  the  property  by 
fire,  it  was  proper  to  exclude  defendants'  prof- 
fered testimony  that  "all  the  care  of  the  build- 
ing was  taken  tnat  could  be  with  reference  to 
its  taking  fire." — Duer  v.  Allen  (Iowa)  64  N.  W. 
682. 

;   45.    Qualification    of   witness. 

[a]     (Mich.;    1890.) 

In  assumpsit  for  the  construction  of  a  dock, 
where  it  was  pleaded  that,  owing  to  faulty  con- 
struction, it  had  been  carried  out  into  the  lake, 
the  opinion  of  a  witness  as  to  the  cause  of  the  loss 
of  the  dock,  in  the  absence  of  anything  to  show 


G91     (§  45) 


M.v  B,  \  ii.  1. 


(§  47)     032 


Ml  qu  ilificationt 

v.  Qodkin  (Mich  I  69  N.  V\    244 

I  I.  I      (Mill,    ;     I8U0.) 

Aii  oj  to  tbe  qualifii 

witness  as  an  expert,  to  be  admissible,  must  be 
lowledge,  and  i 
v.    Holmes  I  Mich.)   69   X.    W. 

■'    46.    What    are    statements    of    facts    or 
conclusions. 

I  u  I     (lowai    LS9  i  I 

in   an   action  against  a    county   for   In- 
juries ■  a  ii  ied  by  a  defect  Ive  bridge, 
tsked  of  a  member  of  the  board  of  supei 

as   to   whether  any    i was  brought  to   the 

board  of  a  defect  In  the  material  or  constr 
of  the  bridge  prior  to  the  bo  ident  was  properly 
excluded,  as  calling  for  a  conclusion.     .Morgan 
v.  Fremont  County  (Iowa)  til  N.  W.  231. 
92  Iowa,  64  I. 

I  l>  |      IIiiiih;     1894.) 

Testimony    of    a     witness    as    to    who 

"seemed"  to  be  the  financial  mi ger  of  a  cer 

tain  business  "while  he  was  around"   is   inad- 
missible,  since  it  states   merely   a  conclusion.— 
Oberholtzer  v.  Hazen  (Iowa)  lil  N.  W.  365. 
92  Iowa,  602.      • 

I  el     i  Iowa;    IS9S.) 

In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  stock,  on  a  qui 
whether  it  was  dark  and  foggy  at  the  time  of 
the  accident,  it  was  error  to  refuse  to  permit 
the  conductor  of  the  train  which  killed  the 
stock  to  testily  whether  the  trainmen  could  see 
the  whistling  posts  at  the  crossings,  and  wheth- 
er he  could  sec  them,  this  not  involving  the 
statement  of  a  conclusion.— Brown  v.  Sioux  City 
&  P.  R.  Co.  (Towa)  62  N.  W.  737. 

[d]      ia:    1896.) 

The  asking  jf  witness  to  state  "whether 

yon  did  sell  him  these  notes  or  not,"  the  sale  be- 
ins  the  point  in  issue,  calls  for  a  conclusion. — 
Ward  v.  Dickson  (Iowa)  65  N.  \Y.  997. 

[ej     (Iowa;    1896.) 

Quest imis  asked  in  an  action  for  injury 
from  slipping  on  steps  leading  from  a  sidewalk 
to  a  street  crossing,  of  witnesses  shown  to  have 
passed  over  them  several  times  a  day  for  some 
time,  "State  it'  at  any  times  *  *  *  you  ob- 
served anything  on  the  steps  that  would  tend 
to  render  them  in  a  bad  condition,"  and  "What, 
if  anything,  did  you  observe  on  these  steps  that 
would  make  it  dangerous  to  fall  or  otherwise?" 
being  directed  to  the  condition  of  the  slips, 
in  the  way  of  snow  and  ice,  are  objectionable, 
as  asking  for  a  conclusion. — Langhammer  v. 
City  of  Manchester  (Iowa)  GS  N.  W.  688. 

[fj     (Iowa;    1896.) 

Statement  of  partners  that  they  did  no!  au- 
thorize the  making  of  a  note  in  suit,  executed 
in  the  partnership  name  by  the  managing  part- 
ner, is  in  the  nature  of  a  conclusion,  and  does 
not  show  that  they  did  not  write  a  letter  to 
him  claimed  to  give  him  such  authority. — Bax- 
ter v.  Rollins  (Iowa)  68  N.  W.  721. 

[g]     (Mich.:    1W).',.| 

Testimony  of  a  partner  as  to  whether  a 
claim  assigned  by  him  as  an  individual  was  his 
individual  claim  or  a  partnership  claim  is  a  con- 
clusion el  law,  and  inadmissible. — Montgomery 
\.  Martin  (Mich.)  62  N.  W.  578. 
104  Mich.  390. 

!h|     (Midi.;    is'i:,.) 

In  an  action  tor  the  death  of  a  railroad 
employe  while  performing  work  outside  his  em- 
ployment, under  the  alleged  orders  of  defend- 
ant's road  master,  the  latter  may  be  asked  on 
cross-examination  whether  he  directed  deceased 
to  do  the  work. — Walker  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Mich.)  62  N.  W.  1032. 
104  Mich.  606. 

[j]     (Midi.;    is;>r..i 

On   the  issue  as  to  whether  signals  were 
given    by    a    train   as   it   approached   a   crossing, 


it  is  not  error  to  permit  a  witm 

Id  hi ■■  e  beard  the  signal, 

if  it  ■■  in,!  thai  it 

■ 

alenl  to  an   i  .vas  within 
I  looker  it,    II..  dis- 
senting.   Cn v.  Michigan  Cent.  It.  Co   (Mich  l 

65  N.   vV.  527. 

Ill     c  Hlcb.l    18041  . 

In  an  action  for  injuries  by  the  breaking 
of  a  d 

lion,  evidence  of  a  witness  thai  the  dam  - 
in, i  have  broken  but  for  the  high  stage  of  the 
water  is  properly  excluded  at  being  a 
sion    of    fact.— Darling    v.    Thompson    (Mich.) 
65  N.  \V    7.".  I. 

I  I.  I     IMIvh.i    18S7.) 

In  an  action  i  ions  for  the  sale  of 

on   which   plaintiffs  had  an  option,  tcsti- 

iier  that  defendant  "made  the 

purchase  by  virtue  of  the  option  of"  plaintiffs 

was  not  inadmissible,  as  calling  for  a  conclu- 
sion, where  defendant  testified  that  lie  did  not 
make   the  purchase   under  the  option,    and   that 

he  had  no  agreement  with  plaintiffs.— Burrell  v. 

I  Gates  (Mich. i  70  X.  \V.  574. 

[1]     (MJiiii.:    1807.) 

A    statement    by   a   witness   that   a   cl 
given  by   him  was  applied  by  the  payee   upon   a 
certain  debt,  that  fact  not  being  pn  sum] 
within   the  witness'   knowledge,    tot-  shown   by 
any  other  evidence,  must  be  retarded  as  only  a 

< litsion    of    t!i  .    and    will    not    sup- 

i  verdict. — Traders'  Ins.  Co.  v.  Herber 
(Minn.)  09  X.  \V.  701 

[m]     i\\  is.:    is<».-,.i 

On  an  issue  as  to  the  authority  of  de- 
fendant's agent  t<>  make  a  certain  contract  with 
plaintiff,  a  witness  cannot  he  asked  what  the 
agent's  authority  was  as  to  making  contracts. 
—Roche  v.  Pennington  (Wis.)  62  X.  W.  946. 
90  Wis.  107. 

§   47.    Mental  capacity  or  condition. 

[a]  llimm   180R.) 

It  was  error  to  refuse  to  allow  a  nonex- 
pert witness,  whose  opinion  as  to  testatrix's 
mental  weakness  was  based  on  the  fact  that  her 
"conversation  was  disconnected,"  to  explain  in 
wdiat  manner  it  was  disconnected. — In  re  Cold- 
thorp's  Estate  (towa)  62  X.  W.  845;  Goldthorp 
v.  Goldthorp,  Id. 

[b]  (Iowa:    1805.) 

Evidence  as  to  whether,  in  the  opinion  of 
the  witness,  the  testatrix  acted  under  the  control 
of  one  of  the  legatees,  was  properly  excluded. — 
In  re  Goldthorp' s  Estate  (Iowa)  62  X.  W.  S45; 
Goldthorp  v.  Goldthorp,  Id. 

[c]  (Iowa;    1896.) 

A  nonexpert  may  state  the  mental  condi- 
tion of  a  person,  after  giving  facts  showing  an 
acquaintance  and  knowledge  of  the  person. — 
Kosteleeky   v.   Scherharl   (lowai  OS   X.    \V.  591. 

(dj     (Micu.;    1S90.) 

A  nonexper  testifying  to  the  mental  ca- 
pacity of  a  testator  cannot,  on  redirect  examina- 
tion, he  asked  his  opinion  of  the  mental  ca- 
po ity  of  a  testator  in  a  hypothetical  case. — Sagar 
v.  Hogmire  (Mich.)  66  X.  W.  327. 

[e]     (Micln.i    1S!I7.) 

Opinions  of  lay  witnesses  as  to  the  mental 
capacity  of  the  testatrix  are  admissible  when 
based  on  facts  and  circumstances  coming  under 
their  personal  observation,  and  testified  to  as  the 
grounds  for  such  opinions. — Sullivan  v.  Foley 
(Mich.)  70  X.  W.  322. 

[fj     (Minn.;    1896.) 

Evidence  that  the  deceased,  at  a  certain 
time,  appeared  to  be  afraid  of  one  of  the  par- 
ties in  a  conference  relative  to  the  disposition 
of  his  property,  or  that  he  appeared  to  be  un- 
der such  person's  influence,  is  not  competent. — 
Manahan  v.  Halloran  (Minn.)  69  X.  W.  619. 


b<)3     (§  47) 


EVIDENCE,  VII.  1,  2. 


(§  54)     69* 


[gj     iSi'li-:    18JMJ.) 

A  uonprofessioual  witness  may  give  his 
opinion  as  to  sanity  us  the  result  of  liis  personal 
observation  of  the  person  whose  sanity  or  men- 
tal condition  is  questioned,  after  first  stating 
the  facts  which  lie  observed. — Hay  v.  Miller 
(Neb.)  66  N.  W.  1115. 
•IS  Neb.  156. 

§   48.    As  to  sanity. 
(Wis.:    1885.) 

It  was  not  error  to  exclude  the  opinion 
•  'f  a  nonexpert  as  to  another's  sanity,  based  up- 
on the  fact  that  the  latter  had  become  angry 
with  the  witness  about  a  trivinl  occurrence 
while  they  were  working  together. — Boorman 
v.  Northwestern  Mut.  Relief  Ass' n  (Wis.)  62 
N.  \Y.  924. 

90  Wis.  144. 

§   49.    As  to  physical   condition, 
[a]     (Mich.;   1896.) 

A  witness  who  nursed  a  person  who  had 
received  personal  injuries  may  testify  that  the 
injuries  caused  a  numbness  in  the  injured  per- 
son's limbs,  as  a  fact  within  his  observation. — 
Will  v.  Village  of  Mendon  (Mich.)  6G  N.  W.  58. 
£1>]     (Wis.;    1896.) 

In  an  action  for  damages  for  personal 
injuries,  the  husband  and  mother  of  the  injured 
woman  may  testify  to  her  apparent  physical  con- 
dition after  the  accident,  and  to  her  apparent 
ability  to  move  about,  and  to  do  lifting  and  or- 
dinarv  housework,  for  a  stated  time  thereafter. 
—Keller  v.  Town  of  Gilman  (Wis.)  66  N.  W. 
800. 

93  Wis.  9. 

-   50.   As  to  intent. 

[a]  cli. mii:    1S97.) 

A  married  woman  sued  on  a  note  may 
testify  as  to  whether  she  intended  to  thereby 
hind  her  separate  estate. — Union  Stock  Yards 
Nat   Bank  v.   Coffman  (Iowa)  70  N.   W.  693. 

[b]  (Mich.;   1894.) 

In  an  action  for  a  commission,  testimony 
of  the  defendant  that  he  had  no  idea  that  plain- 
tiffs intended  to  charge  a  commission  is  incorn- 
petent  to  show  the  intent  of  the  parties. — 61c- 
Kinnon  v.  Gates  (Mich.)  61  N.  W.  74. 
102  Mich.  618. 

§  51.    Effect  of  opinion  evidence. 

[a]  (Iowa:    1896.) 

Where  witnesses  have  testified  as  to  the 
genuineness  of  a  signature,  both  from  compari- 
son and  from  familiarity  with  the  signature  of 
the  alleged  subscriber,  it  is  proper  to  charge 
that  evidence  of  this  character  is  regarded  by 
the  law  as  unsatisfactory,  and  such  as  ought  not 
to  overthrow  the  positive  and  direct  testimony 
of  a  credible  witness,  who  testifies  from  per- 
sonal knowledge. — Jackson  v.  Adams  (Iowa)  69 
N.  W.  427. 

[b]  (Wis.;    1897.) 

On  a  will  contest,  the  weight  of  expert  tes- 
timony as  to  testamentary  capacity  is  to  be  de- 
termined by  the  court  or  jury. — In  re  .Tones' 
Will  (Wis.)  70  N.  W.  685;  Jones  v.  Roberts,  Id. 


2.  EXPERT  TESTIMONY  IN  GENERAL. 

Opinion   evidence  as   to   qualification   of   expert, 

see  ante,  §  45. 
Weight  of  expert  testimony,  see  post,  §  123. 

instructions  thereon,  see  "Trial,"  §  77. 

In  criminal  cases,  see  "Criminal  Law,"  §  100. 

§  52,    In  general, 
[a]     (Neb.;    1S!».-,.| 

Where  no  one  was  with  deceased  at  the 
time  of  his  death,  opinion  evidence  of  the 
coroner,  a  physician,  and  a  surgeon,  who  took 
charge  of  the  body,  was  admissible  to  show  the 


manner  of  death.— Gran  v.   Houston   (Neb.)   lit 
N.  W.  245,  45  Neb.  813. 

[b]  (Wis.;    1806.) 

Expert  evidence  that  plaintiff's  injuries 
might  have  been  aggravated  by  a  want  of  prop- 
er physical  exercise  is  inadmissible  where  there 
is  no  evidence  that  such  exercise  was  not  taken. 
—Nichols  v.  Brabazon  (Wis.i  CO  N.  W.  342. 

§   53.    Subjects  of  expert  testimony. 

[a]  (Iowa;    1897.) 

In  an  action  to  recover  attorneys*  fees,  the 
question  as  to  whether  time  shown  to  have 
been  spent  by  plaintiff  in  preparing  a  case  for 
trial  was  unnecessary,  is  not  one  for  expert 
testimony. — Kelly  v.  Incorporated  Town  of  West 
Bend  (Iowa)  70  N.  W.  720. 
IbJ     (Mich.;   1895.) 

In  an  action  by  an  employe  for  injuries 
caused  by  the  breaking  of  a  saw,  it  was  not  er- 
ror to  permit  expert  witnesses,  who  were  famil- 
iar with  such  saws,  and  had  large  experience 
in  their  use,  to  testify  that  in  their  judgment 
such  saw  was  suitable  and  safe  for  use.— Lau  v. 
Fletcher  (Mich.)  62  N.  W.  357. 
104  Mich.  295. 

[c]  (Minn.;    1895.) 

Large  ice  tongs  are  not  in  such  common 
use  that  the  proper  manner  of  constructing 
them  is  a  matter  of  such  common  knowledge  as 
to  preclude  expert  testimony  as  to  the  same. — 
Neubauer  v.  Northern  Pac.  R.  Co.  (Minn.)  61 
N.  W.  912. 

60  Minn.  130. 

[d]  (Minn.;    1896.) 

Whether  it  is  in  the  usual  course  of 
banking  busiuess  to  discount  paper  of  makers 
whose  financial  responsibility  is  unknown,  in- 
dorsed without  recourse,  is  a  question  of  law 
for  the  court,  or  of  fact  for  the  jury,  and  not 
for  expert  evidence. — Merchants'  &  Mechanics' 
Sav.  Bank  v.  Cross  (Minn.)  67  N.  W.  1147. 
£e]     (Minn.:    1896.) 

In  an  action  growing  out  of  the  collapse 
of  a  cistern  wall  while  being  constructed,  the 
opinions  of  qualified  experts  might  be  received 
in  evidence  as  to  the  sufficiency  of  the  wall  in 
respect  to  thickness  alone,  and  whether  a  wall 
of  the  thickness  of  the  one  in  question  was 
strong  enough  to  resist  the  pressure  naturally 
resting  upon  it. — Sneda  t.  Libera  (Minn.)  68  N. 
W.  36;   Kulas  v.  Same,  Id. 

[I]      (Minn.;    1896.) 

The  effect  of  operating  a  bolting  or  cut-off 
saw  in  a  sawmill  without  a  carriage  attachment, 
as  to  the  safety  of  the  operator,  is  not  a  matter 
of  such  common  knowledge  as  to  preclude  the 
giving  of  expert  testimony  thereon. — Olmscheid 
v.  Xelson-Tenney  Lumber  Co.  (Minn.)  OS  N.  W. 
605. 
[S]     (Neb.;    1895.) 

In  an  action  by  a  clergyman  for  libel  in 
the  publication  of  charges  against  him,  the  opin- 
ion of  another  clergyman  as  to  the  effect  of 
such  publication  on  plaintiff's  reputation,  and 
usefulness  in  his  office,  is  inadmissible. — Piper  v. 
Woolman,  61  N.  W.  5SS.  43  Neb.  280. 

[b]  (Neb.;    1895.) 

Expert  testimony  is  not  necessary  to  es- 
tablish injury  to  farm  land  due  to  an  embank- 
ment causing  the  land  to  be  flooded  with  surface 
water.— Lincoln  &  B.  H.  R.  Co.  v.  Sutherland 
(Neb.)  62  X.  W.  S59. 
44  Neb.  526. 

§   54.    Operation    of    railroads    and    run- 
ning of  cars, 
[a]     (Iowa;    1895.) 

Where  a  witness  testified  that  he  stood 
25  feet  from  the  track,  and  signaled  and  called 
out  to  the  engineer  to  stop,  but  there  was  no 
evidence  that  the  engineer  saw  or  heard  him, 
testimony  of  an  expert  as  to  the  distance  with- 
in which  he  could  stop  an  engine  running  at  a 
certain   speed   iu  case  he  saw  a   man,   25  feet 
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away,  signaling  and  calling  onl  to  him  to  stop, 
(  bicago,  M.  <.V  St. 
P.  Ry.  Co.  (1  i    N.   W.  1059. 

:>::  Iowa, 

|l.  I     (Mlnn.i    1806.) 

tt  was  E  ne  to 

onductor  n  bo  bad  been  running 
elei  trie  railw  ay  line  for  L9  monl  ha, 

■.,    wrhal   would  happen  in  case 
a  cm-  runi  rate  "i    15  in  hour 

should  attempt    to  pass  over    i   sharp  curve,   to 
test  ifj   what,  in  in    opinion,  the  r<  suit  h  ould  be. 
li  i  \.  St.  Paul  City  tty.  Co.  (Minn.)  U8  N. 
W.  1079. 

§   55.    Who  are  experts. 
I  .i  I     (Iowa;    1894.) 

In  an  action  against  a  county  for  In 
juries  caused  by  a  defective  bridge,  shown  to 
be  qo1  less  than  seven  years  old,  a  bridge  build 
er  may  testifj  as  to  the  effect  on  the  brid  ■  oi 
the  decay  of  the  timber,  and  as  to  the  ■  rdip  irj 
life  of  such  timbers  as  were  used  in  the  bridge. 
—Morgan  v.  Fremont  Comity  (Iowa)  Gl  N.  \V. 
231. 

92  Iowa,  G44. 

lb]     down;    1880.) 

Plaiutiff's  grain  was  destroyed  by  fire  set 
by  sparks  from  defendant's  engine,  operating  a 
threshing  machine.  A  witness  testified  that  he 
had  run  an  engine  for  about  -lit  years;  had 
operated  the  engine  in  question  a  little;  that 
he  had  run  similar  engines,  but  never  for 
threshing   grain       Beld,   that    the    witness    was 

competent  to  testily  as  to  the  appliances  :es 

sary  to  keep  sparks  from  escaping  from  such 
engine.— Richardson  v.  Douglas  (Iowa)  G9  N. 
W.  530. 

lc]     (Minn.;    1895.) 

A  brick  anil  stone  mason,  without  having 
a  general  knowledge  as  to  the  construction  of 
buildings,  is  not  competent  to  give  opinion  evi- 
dence as  to  what  caused  the  floors  and  walls  of 
a  building  to  collapse.— Peteler  Portable  Rail- 
way Manuf'g  Co.  v.  Northwestern  Adamant 
Manufg  Co.  (Minn.)  Gl  N.  W.  1024. 
60  Minn.  127. 

Id]      (Minn.;    1896.) 

The    determination    of    whether    a    witness 
is   competent   to  testify   as  an   expert   is   largely 
within   the   discretion   of   the   trial   court. — Sneda 
v.  Libera,  68  N.  W.  36;   Kulas  v.  Same,  Id. 
le]     (Minn.;    1S97.) 

Whether  a  witness  is  competent  to  testify 
as  an  expert  is  for  the  trial  court. — Beckett  v. 
Northwestern  Masonic  Aid  Ass'u  (Minn.)  69 
N.  W.  923. 

§   56.   Matters  connected  with  oper- 
ating railroads, 
la]     (iowa;    1S95.) 

t\  witness  who  has  been  engaged  in  rail- 
road work  for  20  years,  and  been  in  the  con- 
struction department,  and  frequently  seen  others 
make  pilot-bar  couplings,  is  qualified  to  testify 
as  to  tlie  usual  manner  of  coupling  a  box  car  to 
an  engine  with  a  pilot-bar  coupling. — Kerns  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa)  62  N.  W. 
692. 

lb]     (Mich.;    1896.) 

A  person  who  lias  been  a  locomotive  engi- 
neer for  14  years;  who  ha^  known  boiler  stay 
bolts  to  break,  and  seen  them  taken  off;  and  who 
has  been  in  machine  shops  a  good  deal, — may 
testify  as  to  whether  broken  stay  holts  which  he 
had  examined  were  recently  broken  or  not. — 
Woods  v.  Chicago  &  G.  T.  Ry.  Co.  (Mich.)  66 
N.  W.  328. 

§   57.    Questions    of    due    care    and    negli- 
gence. 
la]     (Iowa;    1895.) 

On  an  issue  as  to  defendants'  negligence 
in  causing  the  destruction  by  fire  of  a  creamery 
leased  to  them,  it  was  proper  to  exclude  the  tes- 
timony  of   an   expert   that  the   creamery   was 


manni  r  that  an  ordi- 
narily prudent  man  in  thai 

I  > ii.  r  v.  All.  ii  (Iowa)  G4  N. 
U     682. 
lb]     (Iowa;    ISiit.i 

(In    an     is8Ue    as    to    negligence    in    driving 
B,  with  in.  railii  horse 

which   was  blind  in  o  relat- 

ing to  the  effect  of  blindni  ss  in  horses  are  in- 

ine  of  ex- 
estimony,  bul  dependi    on  the  knowledge 
of   the  '      on  i         i      articular  a 

Gould  v.  Scheri         Iowa)  70  N.  rV.  887. 

|.  I     (Mich.)    1890.) 

In    an   action   against    a    master   for   in- 

used  by  his  negli- 

.  i  a©     hi    ■  tnpli  13  ing   an   im  in   us 

head    Bawyer  in  a   sawmill,   witnesses   who  had 

engaged  in  his  employment,  and 

who  were  familiar  with  the  requirements  oi   the 

iii 'ii .  ,  may  testifj  v.  bethi  1   hi 

tent.— Lewis  v.  Emery  (Mich.)  66  X.  W.  569. 

|<lj      (Minn.;     1890.) 

That  the  use  of  steam  power  in  thresh- 
ing grain  is  hazardous,  and  that,  with  a  wind 
prevailing  in  the  direction  of  the  slacks,  the 
hazard  is  increased,  are  not  subjects  of  expert 
testimony.— Morris  v.  Farmers'  Mut.  Fire  Ins. 
Co.  of  Harmony  (Main.)  65  N.  W.  Goo. 
63  Minn.  420. 
£e]     (X.  I».;    1895.) 

Whether  an  obstruction  in  a  street  is 
calculated  tu  frighten  horses  of  ordinary  gen- 
tleness is  not  a  subject  of  expert  testimony. — 
Ouverson  v.  City  of  Grafton  (N.  D.)  GO  N.  W. 
G7G. 

5  N.  D.  2S1. 
l«]     (Win.;    1890.) 

In  an  action  by  a  servant  for  injury  caus- 
ed by  the  inn  aking  of  a  stringer  in  a  staging  on 
which  he  was  working,  it  was  not  reversible  er- 
ii n-  for  the  court  to  allow  an  expert  bridge 
builder  to  give  his  opinion  as  to  the  sufficiency 
of  a  stringer  like  the  one  in  question  to  bear  the 
weight  put  thereon. — Stanwick  v.  Butler-Ryan 
Co.  (Wis.)  67  N.  W.  723. 
93  Wis.  430. 

§   58.    As   to   handwriting. 

la]     (Iowa;    1897.) 

A  person  whose  business  for  15  years  re- 
quired him  frequently  to  make  comparisons  of 
handwritings  is  competent  to  testify  as  an  ex- 
pert in  regard  thereto,  though  he  testifies  that 
lie  is  not  an  expert  in  the  sense  of  making  it  his 
liisiness.— Cbristman  v.  Pearson  (Iowa)  69  N. 
W.  1055. 

lb]     (Mich.;    1890.) 

(ine  cannot  Testify,  as  an  expert,  that  a 
signature  to  a  note  was  not  his;  the  only  attempt 
to  lay  a  foundation  therefor  being  that  he  was 
asked  if  he  was  able  to  read  and  write,  and  if  he 
would  know  his  own  signature  when  he  saw  it. 
— Pillard  v.  Dunn  (Mich.)  66  N.  W.  45. 


3.  TESTIMONY  AS  TO   VALUE  AND 
AMOUNT  OP   DAMAGES. 

Sufficiency  of  proof  of  value,  see  post,  §  126. 

St   59.   Admissibility, 
la]     (Mich.;    1895.) 

In  an  action  for  a  wrongful  levy  on  hay 
cut  from  a  given  acreage,  which  had  not  been 
weighed,  and  a  sale  thereof,  a  witness  who  had 
shown  himself  competent  to  testify  could  be 
asked  to  estimate  the  quantity  of  hay  in  the 
acreage  for  that  season  before  harvest. — Isaac 
V.  McLean  (Mich.)  64  N.  W.  2. 

lb]     (Mich.;   1897.) 

In  an  action  for  personal  services  in  de- 
fendant's farmhouse,  where  one  testified,  on  the 
question  of  the  amount  of  plaintiff's  labors, 
that  several  men  had  worked  on  the  farm  while 
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he  was  there, — sometimes  10,  and  never  less 
than  2, — he  could  state  the  average  number  so 
employed. — Fowler  v.  Fowler  (Mich.)  70  N.  W. 
CM. 

[cj     (Mich.:    1897.) 

The  value  of  services  of  a  woman  in  "keep- 
ing house"  for  men  on  a  farm  is  a  subject  for 
expert  evidence. — Fowler  v.  Fowler  (Mich.)  70 
N.  W.  336. 

§   60.    Competency  of  witness. 

[a]  (Iowa;   1894.) 

On  the  trial  of  one  accused  of  setting 
fire  to  his  store,  one  acquainted  with  the  market 
value,  at  the  place  of  the  fire,  of  articles  similar 
to  those  composing  the  stock  destroyed,  is  a 
compeLent  witness  as  to  the  value  of  the  stock, 
though  he  rnav  never  have  examined  it. — State 
v.  Tennebom  (Iowa)  61  N.  W.  193. 
92  Iowa,  551. 

[b]  (Iowa;    1894.) 

In  an  action  on  a  fire  insurance  policy  on 
furniture,  the  assured  and  her  husband  may  tes- 
tify that  the  furniture  "was  worth  $300,"  with- 
out showing  their  knowledge  of  the  value. — 
Thomason  v.  Capital  Ins.  Co.  (Iowa)  61  N.  W. 
813. 

92  Iowa,  72. 

[c]  (Iowa;   189C.) 

A  farmer,  who  had  been  engaged  in 
raising,  handling,  and  selling  horses,  and  was 
acquainted  with  the  value  of  horses  in  that  part 
of  the  state  in  which  the  cause  of  action  arose, 
could  testify  as  to  the  value  of  a  race  horse.— 
Leek  v.  Ch'esley  (Iowa)  67  N.  W.  580. 

Id]     (Iowa;   1S96.) 

Where  the  condition  of  a  piano  at  a  cer- 
tain time  has  been  shown,  a  witness  conversant 
with  the  value  of  pianos  may  testify  as  to  its 
value  at  such  time,  though  he  did  not  himself 
see  it.— Colby  v.  W.  W.  Kimball  Co.  (Iowa) 
68  N.  W.  7S6. 

[e]  (Mich.;    1895.) 

A  witness  who  testifies  that  he  knows 
very  nearly  what  soda  water  fountains  are 
worth  is  competent  to  testify  as  to  the  value  of 
a  fountain. — Johnston  v.  Farmers'  Fire  Ins.  Co. 
of  York  (Mich.)  64  N.  W.  5. 

[f]  (Mich.;    1896.) 

In  an  action  for  breach  of  warranty  on 
the  sale  of  a  horse,  witnesses  possessed  of  suf- 
ficient knowledge  of  the  market  to  entitle  them 
to  give  an  opinion  can  testify  as  to  the  value 
of  the  horse.— Connell  v.  McNett  (Mich.)  67  N. 
W.  344. 

[g]  (Mich.;    1896.) 

Upon  an  issue  as  to  the  value  of  services 
rendered  by  a  claimant  against  an  estate,  to  the 
testatrix,  as  a  companion  and  attendant,  where 
the  claimant  is  debarred  from  testifying,  the 
opinions  of  other  persons,  who  resided  in  the 
some  house,  and  had  a  general  knowledge  of 
the  condition  of  decedent,  and  the  services  ren- 
dered, are  competent. — Lathrop  v.  Sinclair 
(Mich.)  6S  N.  W.  248. 

[h]     (Mich.;    1897.) 

One  who  did  all  the  work  in  a  farmhouse 
was  competent  to  testify  in  an  action  there- 
for, to  what,  in  her  judgment,  the  services  were 
worth.— Fowler  v.  Fowler  (Mich.)  70  N.  W. 
336. 

Li]     (Minn.;    1896.) 

The  testimony  of  an  expert  as  to  the  value 
of  services  is  not  necessarily  incompetent  be- 
cause he  did  not  hear  all  the  testimony  rela- 
tive to  the  services. — Swanson  v.  Mellen 
(Minn.)  69  N.  W.  620. 

[j]      (.Minn.;    1897.) 

On  an  issue  as  to  the  reasonable  value  of 
repairs  by  a  tenant  he  may  testify  what  he  paid 
for  'hem.  and  that  the  prices  paid  were  rea- 
sonable.—Hausman  v.  Mulheran  (Minn.)  70  N. 
W.  866. 


£U]     (Neb.;    1S95.) 

(in"  wlm  hail  not  seen,  and  did  not  know 
anything  in  regard  to,  the  stock  of  goods  in  ques- 
tion, was  not  coniDetent  to  testify  as  to  what 
proportion  of  the  original  cost  represented  its 
value  after  it  had  been  in  store  three  months. — 
Smith  v.  First  Nat.  Bank  (Neb.)  63  N.  W.  796. 
45  Neb.  444. 

[1]     (Neb.;    1896.) 

One  who  has  resided  upon  and  owned  real 
estate  for  20  years,  and  is  acquainted,  from 
hearsay,  with  the  recent  sales  of  land  in  the 
vicinity,  and  the  prices  paid  therefor,  is  a  com- 
petent witness  to  the  value  of  his  own  property. 
-Chicago.  B.  &  Q.  E.  Co.  v.  Shafer  (Neb.)  6S 
N.  W.  342. 

[in]     (Neb.;    1897.) 

One  who  testifies  that  he  has  bought  and 
sold  lands  in  the  same  county,  and  was  ac- 
quainted with  the  market  value  of  the  land  in 
the  vicinity  when  a  sale  of  land  was  made,  is 
competent  to  testify  as  to  the  value  of  the  land 
and  its  improvements. — Mullen  v.  Kinsey 
(Neb.)  70  N.  W.  18. 

[n]     (S.  D.;    1896.) 

A  witness  who  had  never  seen  the  en- 
gine in  dispute,  but  had  heard  the  other  wit- 
nesses testify,  was  not  competent  to  state  what 
the  engine  was  worth  in  its  condition  as  de- 
scribed by  such  witnesses. — Aultman  Co.  v. 
Ferguson   (S.    D.)   66  N.   W.   10S1. 

§  61.   Value  of  legal  services. 

[a]     (Iowa;    1895.) 

An  attorney  can,  for  services  rendered  a 
client  in  a  divorce  suit,  recover  of  her  husband 
only  what  the  services  were  reasonably  worth 
where  rendered,  and  attorneys  living  in  different 
parts  of  the  state,  in  order  to  qualify  as  ex- 
perts as  to  the  value  of  the  services,  should  show 
that  they  knew  the  rates  charged  in  the  vicinity 
where  the  services  were  rendered. — Stevens  v. 
Ellsworth  (Iowa)  63  N   W.  683. 

In)     (Mich.;    1896.) 

In  an  action  by  attorneys  for  professional 
services,  defendant,  if  net  an  attorney,  is  not  a 
competent  witness  to  testify  as  to  the  value  of 
plaintiff's  services,  though  he  has  employed  and 
settled  with  other  attorneys,  and  knew  what  their 
charges  were  in  other  cases. — Howell  v.  Smith 
(Mich.)  66  N.  W.  218. 

[c]     (S.  D.;    1894.) 

An  attorney  of  20  years'  practice  can 
testify  as  to  the  value  of  legal  services  with 
which  he  is  familiar,  though  he  practiced  in  a 
different  state  than  that  in  which  such  serv- 
ices were  rendered. — Frye  v.  Ferguson  (S.  D.) 
61  N.  W.  161. 

6  S.  D.  392. 


4.  MEDICAL  TESTIMONY. 

§   62.    In  general. 

[a]  (Iowa:    1S95.) 

The  opinion  of  a  doctor  who  attended  de- 
ceased after  the  shooting,  and  assisted  in  the  post 
mortem  examination  of  his  body,  is  competent  as 
to  the  cause  of  his  death. — State  v.  Tippet  (Iowa) 
63  N.  W.  445. 

[b]  (Minn.;    1895.) 

A  medical  expert  could  not  give  an  opin- 
ion as  to  the  cause  of  a  person's  physical  condi- 
tion, based  in  part  on  information  derived  from 
private  conversations  with  other  experts. — Miller 
v.  St.  Paul  City  R.  Co.  (Minn.)  64  N.  W.  554. 
62  Minn.  216. 
tc)     (Wis.;    1895.) 

In  an  action  for  injuries  from  a  fall  caus- 
ed by  a  defective  sidewalk,  an  expert  physician. 
who  has  examined  the  plaintiff  and  testified  to 
the  results  of  such  examination,  may  be  asked 
what  he  would  say  was  the  matter  with  a  strong, 
healthy  woman  who  had  had  a  fall  similar  to 
plaintiff's,  attended  with  results  similar  to  those 
which    he    has    ascertained    attended    plaintiff's 
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§   63.    As  to  diseases  of  animals. 

i     of  :i  wiiii.-     thai  he  bad 
Ihm  n  employed  -  K)  horses, 

us  and  a  half,  and  had  "watch    I  tl 
symptoms  ol    borsi  s,"   did    not   qualify    ' 

a  as  an  experl  us  to  the  cause 
of  the  death  Of  a  horse.— Lewis  v.  Bell  (Mich. I 
66  N.  W.  L091. 

§  64.    As  to   permanence  of  injuries. 

[til     (Neb.)    1896.)  . 

ijjeal   expert,   testifying   in   an   action 
for   pi  rs  mnl    in]  l    !"'   examined   as   to 

the  probable  future  duration  of  the  injury.— 
i  ih  i  -,•■  ,,  R.  I.  &  P.  R.  Co.  v.  Archer,  65  N.  "V\  . 
L043,  46  Ni  b.  907. 

[1,[     (Wis.;    1S95.) 

In  an  action  for  personal  injuries  a  phy- 
sician may  give  his  opinion  as  to  the  "reasonable 
ibility"    of   plaintiff's   ultimate    recovery.— 
ililwauls  ■■•  St.  Ry.  Co.   (Wis.)  01  N. 
W.  1101,  89  Wis.  371. 

§   65.    Necessity  of  giving  basis  of  opin- 
ion. 

(Iowa;    189S.)  ,  .        ,      ., 

i  in  an  issue  as  to  whether  decedents 
death  was  caused  by  certain  alleged  injuries, or 
from  other  causes,  the  opinion  of  the  physician 

who    an led    decedent,    based   on    statements 

made  by  decedent  to  him.  is  inadmissible,  with- 
out   also    laying    before    the    jury    what    those 
statements  were.— Van  Winkle  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (Iowa)  61  N.  W.  929. 
93  Iowa,  509. 


5.  EXAMINATION  OF  EXPERTS. 


§  66.   In    general. 

I nl     (Hich.i   isf>6.) 

An  expert  witness,  called  on  the  subject  of 
ty,  cannol   testify  as  to  a  particular  case 
claimed  to  be  analogous  to  the  defendants.— 
People  v.  Holmes  (Mich.)  G9  N.  W.  501. 

[b]  (IV.  D.;   1896.) 

Where  a  surgeon,  shown  to  bo  duly  quali- 
fied in  his  profession,  testifies  fully  before  the 
jury  as  to  the  condition  in  which  lie  found  a 
limb  that  had  previously  been  amputated,  he 
may  properly  be  asked  what,  in  his  opinion, 
was  the  cause  of  the  condition  in  which  he 
found  the  limb.— Tullis  v.  Rankin  (N.  D.)  OS 
N.   W.  1ST. 

[c]  (S.  1).:    1895.) 

A  question  to  an  expert  as  to  how  much 
water  would  be  thrown  from  a  certain  opening 
"under  a  pressure  such  as  wis  on  the  pumps" 
is  properly  excluded  where  (lure  is  no  evidence 
as  to  the  amount  of  pressure.— Vermillion  Ar- 
-i  Well,  Electric  Light,  Mining,  Industrial 
&  improvement  Co.  v.  City  of  Vermillion  (S. 
O.)  01  N.  W.  S02. 
6  S.  D.  466. 

[d]  (S.  D.;   189(5.) 

In    an    notion    for    trespass    to    land,    a 

witness  should  not  be  allowed  to  give  his  opin- 

aa  to  the  amount  of  damages,  the  basis  upon 

which   it  was   made   not  being  shown.— Webster 

v.  White  (S.  O.)  66  N.  W.  1145. 


I   67.    Hypothetical  questions. 

|ul     (Iowai    1890.)  ,     , 

x      ■     .      .  |  ni   of   (he 

of  a  hj  i 
not  en.  i 
in-  in 

would   nol 

:,i   all.    in   re   Fenton's  W  i  L',;  N.   W  , 

[b]  i  Mlch.l    1896.)  , 
Statements  embodied   in   a  hj 

question  to  a  medical  expert,  calling  for  bis 

ion   as  to  mental   condition,   aski  rl    I  J 

its  Of  a  will  on  tbi  ol    tin-  un 

r,  si, .ml. I  be  limited  I  i 
diea- 
tiv<  I  unsoundness.     Rivard  v.  Rivard 

(Mich.)  66  N.  W.  681. 

[c]  (ili«h.;    1890.)  ,. 

,\    hypothetical   question   to   a    medical 
expert,   calling   tor  his  opinion. 

i.  as  to  the  mental  capacity  ol 
is  not  objectionable  beeause  il  in< 

his  power  to  i prebend  "his  moral  ohii- 

thers,  and  the  objects  ol  Ins  bounty, 
,,  the  coutext,  it  would  be  readily  un- 

dersl 1  thai  it  referred  to  the  moral  obligation 

of  the  testator  to  his  children.— Rivard  v.  Ri- 
vard (Mich. i  66  N.  W.  681. 

[<1|      illicit. ;     189(1.) 

ere  a  witness  was  asked.  1'  rom 
what  you  know  of  the  horse,  and  what  you 
have  heard  testified  to  in  reference  to  its  pres- 
ent condition  by  witnesses  here  particular!] 
[certain  witnesses],  what  would  you  say  was 
esent  fair  market  value?"— the  question 
was  properly  excluded,  being  hypothetical, 
based  on  only  a  portion  of  the  te-.iimnny.— Con- 
noil  v.  M.Nett  (Mich.)  07  X.  W.  344. 

[e]     (Win. I    1S9U.)  ,         x   , 

In  an  action  by  one  employed  to  take  care 
of  defendant's  daughter  while  sick,  to  recover 
damages  on  the  ground  that  the  daughter  was 
ill  of  typhoid  fever,  that  defendant 
such  fact,  and  that  plaintiff  contracted  such 
disease  it  was  not  error  to  permit  medical  ex- 
called  by  plaintiff  to  answer  hypothetical 
questions  purporting  to  state  the  facts  testified 
to  by  plaintiff,  and  inquiring  on  such  facts  and 
on  all  of  plaintiff's  testimony  when  and  where, 
in  their  ..pinion,  plaintiff  contracted  the  disease, 
where  all  of  such  experts,  except  two  or  thro'.'- 
testified  that  they  had  heard  all  of  plaintiff  s 
testimony,  and  the  others  stated  that  they  had 
beard  all  but  a  portion  of  the  reeross-examma- 
tion,  which  appeared  to  develop  nothing  of  im- 
portance— Kliegel  v.  Aitken  (Wis.)  09  N.  W.  07. 


§   68.   Facts   assumed. 

[a]     (Iowa;    189.'. >  ... 

In  propounding  a  hypothetical  question 
to  an  expert  witness,  counsel  is  not  restricted  to 
the  conceded  facts  in  svidence,  he  having  a 
right  to  assume  any  facts  widen  tlie  evidence 
tends  to  establish.— Bever  v.  Spangler  (Iowa) 
01  X.  W.  1072. 

93  Iowa,  576. 

[1,]     (Iowa;    lS!ir>.l  , 

Where  a  testator  made  declarations  as 
to  how  he  should  dispose  of  his  property,  and  as 
to  his  failing  memory,  those  declarations  were 
properly  stated  in  a  hypothetical  question  ask- 
ed an  expert  with  a  view  to  showing  testators 
mental  ineapaeity.— Bever  v.Spangler  (Iowa)  01 
N.  W.  1072. 

93  Iowa,  570. 

[cj     (Mich.;    1S95.)  . 

A    question  asked  a  physician.     In 
where  there  is  simply  a  physical  slunk.— as  a  fall 
niinn  the  side.— and  there  is  no  warning,  no  appn 
hension  preceding  the  shock,  would  you  expect  a 
case  of  railroad  spine  or  concussion  of  the 
to    follow?"    is   objectionable   becauE 
that   railroad  spine  and  concussion  of  the  spine 
meant  the  same  thing,  and  because,  as  the  ques- 
tion was  put,  it  was  impossible  for  an  expert  to 
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give  an  intelligent  answer  as  to  whether  a  fall 
on  the  aide  would  occasion  concussion  of  the 
spine,  as  it  would  depend  upon  the  nature  of  the 
fall,  which  should  be  described  in  the  question.— 
Turner  v.  Township  of  Bidgeway  (Mich.)  63  N. 
W.  406. 

105  Mich.  409. 

III!      (Wis.:    TS!ir,.| 

Where,  in  an  action  for  injuries  from  a 
fall  caused  by  a  defective  sidewalk,  it  ap] 
tint  ]i!:iiiiiift'.  a  short  time  before,  bad  another 
fall,  and  there  is  evidence  both  that  the  plain- 
tiff has  fully  recovered  from  her  first  fall,  and 
also  evidence  that  she  has  not.  ami  she  testifies 
directly  that  sin-  has.  it  may  lie  assumed  that 
she  was  a  strong,  healthy  woman  at  the  time  ot 
the  last  fall,  for  the  purpose  of  asking  an  expert 
physician  what  he  would  say  was  the  matter 
with  a  strong,  healthy  woman  who  hail  fallen 
anu  suffered  similarly  to  the  plaintiff. — Tebo  v. 
City  of  Augusta  (Wis.)  63  N.  W.  1045. 
90  Wis.  405. 

S  69.  .Cross-examination. 
fa]     (Iowa;   1S95.) 

The  allowance  of  the  cross-examination 
of  an  expert  witness  on  purely  imaginary  and 
abstract  questions,  net  based  on  any  theory  of 
the  evidence,  being  in  the  discretion  of  the  trial 
■  ourt,  the  supreme  court  will  not  interfere  when 
that  discretion  is  fairly  exercised. — Bever  v. 
Spamrler  (Towai  61  N.  W.  1072. 
93  Iowa,  576. 
[!>]     (Minn.)   1897.) 

On  the  cross-examination  of  a  witness,  tes- 
fying  as  an  expert,  counsel  may  be  permitted, 
for  the  purpose  of  testing  his  skill  and  accu- 
racy, to  ask  him  hypothetical  questions,  perti- 
nent to  the  inquiry,  assuming  facts  having  no 
foundation  iu  the  evidence. — Williams  v.  Great 
Northern  Ry.  Co.  (Minn.)  70  N.  W.  860. 


VIII.    DOCUMENTS. 

Beyond  jurisdiction  of  court,  secondary  evi- 
dence, see  ante.  §  15. 

Secondary  evidence  of  contents  of  letters,  see 
ante,   §   14. 

of  execution  of  deeds,  see  ante.  §  13. 

Evidence  ot"  boundary,  sec  "Boundaries,"  §  10. 

In  criminal  cases,  see  "Criminal  Law."   §  101. 

In  ejectment,  see  "Ejectment,"  §  7. 

Letters  as  evidence  in  action  for  hreach  of  mar- 
riage promise,  see  "Breach  of  Marriage  Prom- 

!:'■■"  s  2- 

Withdrawal  of  documents  put  in  evidence,  see 
••Trial,"  §  4. 

§  70.  Documentary  evidence  in  general, 
[a]     (Iowa;   1896.) 

The  daily  record  of  the  sale  of  tickets,  kept 
in  the  office  of  a  railroad  station  agent,  as  re- 
quited by  a  rule  of  the  company,  and  containing 

cord  of  all  tickets  sold,  and  the  names  of  the 
ns  to  which  sold,   when  properly  authenti- 

■  is  admissible  as  evidence  of  the  facts  there- 
in shown.— State  v.  Brady  (Iowa)  GO  N.  W.  290. 
[I>]     (Iowa;    1896.) 

It  is  not  error  to  admit  in  evidence  tabulat- 
ed statements  prepared  by  competent  persons 
from  records  and  documents  in  evidence,  nor  to 
t  a  n  itness  to  testify  to  results  arrived  at  by 
a  com  lilation  or  comparison  of  such  records  and 
documents,  for  the  purpose  of  facilitating  the 
trial  and  assisting  the  jurv.— State  v.  Brady 
(Iowa)  69  N.  W.  290. 

[c]     (Iow:i:     IS'Xi.i 

In  an  action  on  a  nonDegotiable  note  made 
in  consideration  of  certain  corporate  stock,  where 
defendant  pleaded  as  a  counterclaim  a  note  made 
by  the  payee  in  consideration  of  stock  in  a  kindred 
subsequently  organized,  and  both 
d  as  evidence  the  books  of  the  original 
corporation,  all  of  the  contents  of  the  books  which 
tended  to  enlighten  the  jury  on  the  motive  of  the 


parties  and  their  relations  to  each  other  in 
ing  on  the  corporations  was  properly  admitted.— 
Jackson  v.  Adams  (Iowa)  69  N.  W.  427. 
Id]     (Iowa;    1897.) 

The  "American  Table  of  Mortality,"  shown 
to  be  a  standard  table,  used  by  leading  life  in- 
surance companies,  is  competent  evidence  iu  a 
proper  case.— Kreuger  v.  Sylvester  (Iowa)  69 
X.   W.  1059. 

[e]     (Minn.;    1S95.) 

An  entry  by  the  clerk  of  court  in  his  reg- 
ister of  actions  that  the  case  was  tried  did 
net    show    conclusively   that  to   be   the    fact.— 

in  Hennepin  County  v.  Baldwin  (Minn.) 

65  X.  W.  80. 

62  Minn.  51S. 
If]     (Minn.;    1896.) 

Where  defendant  refused  to  produce  a 
letter  ou  the  trial  which  he  had  been  notified 
by  plaintiff  to  produce,  and  the  court  held  the 
refusal  justified  because  the  notice  was  not  giv- 
en a  sufficient  length  of  time  before  trial,  it 
was  error  to  receive  in  evidence  the  written  no- 
tice containing  the  alleged  contents  of  the  let- 
ter.—McXamara  v.  Pengilly  (Minn.)  67  N.  W. 
661. 

64  Minn.  543. 
Igr]     (Neb.;    1S95.) 

A  certified  copy  of  the  record  of  the  pro- 
ceedings in  the  appellate  court  is  admissible  to 
prove  that  a  trial  was  had  in  such  court,  and  a 
judgment  pronounced. — Morrison  v.Boggs  (Neb.) 
02  X.  W.  473. 

44  Neb.  248. 
[h]     (Wis.;    1895.1 

Under  Rev.  St.  U.  S.  §  905,  providing 
for  exemplification  of  foreign  judgments  by  the 
"authentication  of  the  clerk  and  the  seal  of 
the  court  annexed,  *  *  *  together  with  a 
certificate  of  the  judge  *  *  *  that  the  said 
attestation  is  in  due  form,"  a  judgment  of  a 
court  of  which  the  judge  is  also  ex  officio  clerk 
may  be  exemplified  b^  the  judge. — Keith  Bros. 
&  Co.  v.  Stiles  (Wis.)  64  N.  W.  860. 

92  Wis.  15. 

§  71.    Proof  of  execution  of  instruments. 

[a]  (Iowa;    1S96.) 

On  the  issue  of  a  settlement  between  the 
parties,  an  exhibit  bearing  figures  which  plain- 
tiff testified  were  made  by  defendant  at  the 
time  of  settlement,  and  which  indicated  the 
amount  of  defendant's  indebtedness,  was  ad- 
missible, though  denied  by  defendant,  the 
weight  of  the  evidence  being  for  the  jury. — 
Nagle  v.  Fulmer  (Iowa)  67  X.  W.  369. 

[b]  (Neb.;    1896.) 

Where  an  instrument  is  received  in  evi- 
dence without  sufficient  proof  of  its  execution, 
the  error  is  cured,  if  such  proof  be  subsequently. 
during  the  trial,  made. — Houck  v.  Linn  (Neb) 

66  X.  W.  1103. 

48  Neb.  227. 

[c]  (Wis.;    1896.) 

Under  Rev.  St.  §  4192  (making  a  signed 
written  instrument  proof  of  its  due  execution 
until    the  person    signing    it    specifically    denies 

nature,  but  providing  that  the  section 
shall  not  apply  to  instruments  purporting  I 
have  been  signed  by  one  who  had  died  prior 
to  the  requirement  of  proof),  it  was  error,  in 
an  action  against  an  executor  on  a  duebill  al- 
leged to  have  been  given  by  his  testatrix,  to  ad- 
mit the  duebill  in  evidence  before  its  execution 
had  been  duly  proved. — Campion  v.  Schinnick 
(Wis.)   67  X.  W.  11. 

93  Wis.  111. 

§  72.    Identification    of    documents. 

In]     (Iowa:    1895.) 

Documents  purporting  to  be  the  articles 
and   by-laws   of   a   corporation  are   inadmi 
unless    identified.— Wright    v.     Farmers'     Mut. 
Live-Stock  Ins.  Ass'n  (Iowa)  65  X.  W.  308. 
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|P.  I       .Ml,,.,;      (800.) 

in  an  action  tor  thi  m  of  logs,  « here 
the  evideno 

value  "i"  the  logs,  it   .  [mit  an  un- 

purporting  to  I"-  a   plat   ol   the 

on   w  ni<  hi'                ere  cut,  and  a 

ment   of  the  amount,  quality,  and  value  of  the 

State  v.  Sbevli    i 
A        i  68  Nf.  \S.  978 

[O]      iN<-l>.:     1800.) 

identification,  as  pari  of  the  record, 
of  tli"  minutes  o  igs  of  the  <  Irandi  iew 

Company,   is   not   an   identificati I    pn 

ings  bad   bj    the  board  of  trustees  ol    tl 

of  Grandview.— Green  v.  Barker  (Neb.)  Oti  N. 

W.   1 

47  Neb.  934. 

§   73.    Records. 

|a  I     (Iowa i   1*97.  > 

In  an  action  against  a  dty  for  injuries  re- 
i  in  Falling  on  in  i  |  sidewalk,  i  he  officle  I 
record  of  the  United  States  weather  bureau, 
taken  at  a  town  four  miles  from  the  place  of 
injury,  was  admissible  to  show  the  tempera- 
ture and  snowfall  during  the  month  when  the 
accident  occurred.— Huston  v.  City  of  Council 
Bluffs  (Iowa)  69  N.   W.   1130. 

IM     (Iowa;   1897.) 

1  i  r  Code,  S  3713,  requiring  a  copy  of  a 
judicial  record  of  another  state,  to  be  admissi- 
ble in  evidence,  to  be  authenticated  by  the  at- 
testation of  the  clerk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  the 
certificate  of  a  judge,  chief  justice,  or  presid- 
ing magistrate  that  the  attestation  is  in  due 
form  of  law,  a  copy  of  a  record,  simply  certified 
by  the  judge,  with  a  statement  that  by  the  laws 
of  the  slate  he  is  also  clerk  of  the  court,  is  not 
sufficiently  authenticated. — Rowe  v.  Barnes 
(Iowa>70N.  W.  197. 

[c]     (Minn.;   1895.) 

A  judgment  of  probate  court  relating  to 
the  sale  of  land  is  as  much  a  link  in  the  chain  of 
title  as  a  conveyance,  and  is  admissible  in  evi- 
dence in  an  action  of  ejectment. — Kurtz  v.  St. 
Paul  &  D.  R.  (To.  (Minn.)  03  N.  W.  1. 
61  Minn.   18. 

fd]     (S.  D.:   18!»r..) 

The  files  and  records  of  the  board  of  coun- 
ty commissioners,  showing  the  division  of  the 
county  into  school  districts  by  the  county  superin- 
tendent, which  were  produced  by  the  legal  cus- 
todian thereof,  held  to  be  admissible  in  evidence, 
though  there  vias  no  indorsement  thereon  as 
having  been  filed. — Coler  v.  Rhoda  School  Tp. 
of  Charles  Mix  County  (S.  D.)  63  N.  W.  158. 
6  S.  D.  640. 
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(Mich.j   18!).-..) 

In  an  action  by  one  surety  on  a  replevin 
bond  against  another  for  indemnity,  as  promised 
by  defendant,  where  plaintiff  claims  that  the 
replevin  suit  was  for  the  benefit  of  defendant, 
it  is  proper,  for  the  purpose  of  showing  defend- 
ant's interest  in  the  goods,  to  put  in  evidence 
the  tiles  and  record  in  the  case  leading  up  to 
the  giving  of  the  bond  in  question,  in. which  the 
goods  replevied  were  attached  as  having  been 
conveyed  to  plaintiff  in  replevin  as  in  fraud  of 
creditors.— Boyer  v.  Soules  (Mich.)  62  N.  W. 
1000. 

105  Mich.  31. 

§   75.    Deeds  and  mortgages, 
[a]     (Iowa:    189o.) 

The  certificate  of  the  recorder  as  to  the 
record  of  a  mortgage  being  required  to  be  in- 
dorsed thereon  by  statute,  it  is  prima  facie  evi- 
dence that  the  mortgage  was  properly  recorded 
and  indorsed. — Thompson  v.  Anderson  (Iowa)  63 
N.  \V.  355. 
Cb]     (Neb.:   1896.) 

A  deed  signed  by  one  as  chairman  was 
not  admissible  to  show  a  conveyance  of  title 
from  town-site  trustees  of  a  certain  town,   in 


the   '!•-■  nee  of  a     I  •  ■■  ins  I  r  was 

:   that 
town.  -Green  v.  B  (Hi  N.   VV.  1032 

Ji  b.  984. 

I  .■  I      I  \.  ().;     I-.!.  I.i 

'1  be  facl  that  n  deed  under 

closure  proceeding!  named  the  ■-■••  G 

...any,    fori  Dal   ita    Mori 

]  not    show    that 

the  investment  company  succeeded  to  the  rights 
of  the  loan  its  sheriff's  cer- 

tificati  Hannah  v.  Chase  (N.  D.I 

01  N.   \V.   ia 

4  N.  J).  351. 

§   76.    Proof   of  recording. 

(Minn. |    1894.) 

An  indorsement  on  the  back  of  a 

ting  to  be  a   certifi •  of  registration, 

nnty, 
^i--  that  the  deed  wa  ed  in  bis  of 

-  that 

the  .1 1  was  so  recorded,  with  I    that 

such  register  had  1 n  appointed  or  elected.— 

Thome     v.   Han  on  (Minn.)  61  N.  W.  135. 
59  Minn.  274. 

§  77.   Certificate  of  officer. 

[a]     (Minn.:    1886.) 

A    r.itiiiiat.    of  the  town   clerk  of   the 
it  of  a  road  inx  was  no  evidence  that  the 
tax    had    been    assessed.  —  Fleckton    v.    Spicer 
(Minn. i  65  N.  \Y    926. 
03  Minn.  454. 
[ti]     (Minn.)    1WI7.I 

Certificates  of  the  register  of  the  local  land 
office,  or  letters  from  the  commissioner  of  the 
general  land  office,  stating  that  certain  facts 
are  shown  by  the  records  of  their  respective 
offices,  are  mere  conclusions  of  the  officer-, 
not  competent  evidence  on  a  question  of  title. 
— Preiner  v.  Meyer  (Minn.)  69  N.  W.  887. 
[c]     (S.  D.;    189.-..  I 

A  certificate  of  a  public  officer  is  only 
evidence  when  made  so  by  law. — Billingsley  v. 
Hiles  (S.  D.)  61  N.  W.  687. 
6  S.  D.  445. 

§   78.    Books      of     account      and     entries 
therein. 

[a]  (Iowa;    1895.) 

Books  of  account  are  not  admissible  in 
evidence  where  the  party  offering  them  fails  to 
show  that  the  charges  were  made  in  the  ordi- 
nary course  of  business,  nor  that  the  books  show 
a  .ontinuous  course  of  dealing  with  persons  gen- 
erally, or  several  items  of  charge  at  different 
times  against  the  other  party,  and  none  of  the 
charges  are  verified  to  the  effect  that  they  are 
just  and  true,  and  no  reason  is  given  for  the 
failure  to  make  such  verification.  Code.  §  3058. 
— Arney  v.  Meyer  (Iowa)  65  N.  W.  337. 

[b]  (Iowa;    1896.) 

A  book  in  which  intervener  kept  a  rec- 
ord of  certain  notes  is  not  admissible,  as  a  book 
of  accounts,  to  prove  plaintiff's  indebtedness  on 
said  notes.— Kassiug  v.  Walter  (Iowa)  05  N.  \V. 
832. 

[ej     (Mich.:    1897.) 

P.o,,k  entries  of  charges  for  goods  against  a 
customer,  made  by  a  bookkeeper  who  had  no  per- 
sonal knowledge  of  the  sale  or  delivery  of  the 
gi s,  but  who  made  the  entries  from  slips  fur- 
nished by  the  salesmen  in  the  store,  are  not  ren- 
dered admissible  in  evidence  to  prove  the  account 
bv  the  testimony  of  the  bookkeeper  alone. — Swan 
v.  Thurman  I  Mich.)  70  N.  W.  1023. 

(ill     (Mich.;    1897.) 

Plaintiffs,    claiming   that   defendant   agr 1 

to  settle  the  account  as  contained  in  entries  on 
several  pages  of  their  books  of  account,  may  in- 
troduce them,  on  testimony  of  the  witness  that 
he  made  the  entries,  that  they  were  the  original 
entries  as  taki  n  from  the  job  or  order  honk,  and 
that  he  knew  they  were  correct.— Baxter  v.  Rey- 
nolds (Mil  I  ..i  TO  N.  W.  1039. 
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[e]  (Minn.;    1S9G.) 

In  an  action  for  the  conversion  of  a  coat 
testified  by  defendants  to  hare  been  taken  in  sat- 
isfaction of  accounts  against  plaintiff  of  equal 
value,  defendants'  account  books,  which  showed 
that  plaintiff  was  indebted  to  them  in  about  the 
same  amount  as  the  value  of  the  eoat,  were 
competent  evidence  of  themselves,  and  were  also 
admissible  in  corroboration  of  defendants'  testi- 
mony.—Johnson  v.  Morsted  (Minn.)  65  N.  W. 
T27. 

63  Minn.  397. 

[f]  (31iiin.;    1896.) 

The  fact  that  some  entries  in  account  books 
were  made  by  the  bookkeeper  from  temporary 
slips  furnished  by  salesmen  does  not  affect  their 
character  as  original  entries. — Levine  v.  Lanca- 
shire Ins.  Co.  (Minn.)  6S  N.  W.  855. 
[Si     (Minn.;    1896.) 

The  fact  that  books  of  account  contain  some 
errors  does  not,  in  the  absence  of  evidence  that 
the  books  were  fraudulently  falsified,  necessa- 
rily render  them  incompetent. — Levine  v.  Lan- 
cashire Ins.  Co.  (Minn.)  68  N.  W.  855. 

lh]      (JVeb.;    1S97.) 

The  admission  of  evidence  as  to  a  certain 
fact  is  not  prejudicial  because  the  witness  tes- 
tifies from  an  entry  made  at  the  time  rather  than 
from  his  recollection,  the  entry  being  correct, 
and  it  having  been  introduced  in  evidence  bv  the 
party  complaining.— Davis  v.  State  (Neb.)  70  N. 

[i]     (S.  r>.;    1896.) 

Plaintiff  shipped  certain  wheat  to  P.,  to 
t>e  sold,  and  the  proceeds  placed  to  his  account. 
The  proceeds  were  afterwards  attached  as  the 
property  of  a  third  party.  Held  that,  on  evi- 
dence of  such  shipment,  entries  in  the  books 
of  P.  in  relation  tn  the  transaction,  made  in  the 
ordinary  course  of  ousiness,  and  in  the  hand- 
writing of  a  bookkeeper  since  deceased,  were  ad- 
missible as  part  of  the  res  gestae.— Smith  v 
Hawley  (S.  D.)  66  N.  W.  942. 

§  79.    Entries  in  ledger. 
(Iowa;    1885.) 

In  an  action  against  a  wife  to  recover 
an  account  alleged  to  have  been  incurred  by  her 
absent  husband  as  a  family  expense,  for  which 
the  property  of  either  is  made  liable  bv  Code,  § 
2214,  it  appeared  that  plaintiff  kept  no'  books  of 
original  entry,  but  entered  sales  on  slips,  and  at 
the  close  of  the  day  entered  them  on  a  ledger 
which  did  not  show  the  kinds  of  goods  sold.  Held, 
that  the  ledger  was  not  admissible  as  a  book  of 
original  entries.— Way  v.  Cross  (Iowa)  63  N. 
W.  691. 

§  80.    Letters, 
[al     (Iowa;   1805.) 

Letters  written  from  the  home  insurance 
office  to  the  insured  are  not  inadmissible  on  the 
ground  that  no  proof  is  offered  of  authority  to 
write  them  in  the  persons  by  whom  they  were 
written,  where  they  were  in  answer  to  letters 
to  the  company,  and  were  written  on  paper 
containing  its  letter  heads,  and  part  of  them 
purport  to  be  signed  by  the  secretary  and  super- 
intendent of  the  loss  department.— Bl'oom  v  State 
Ins.  Co.  (Iowa)  62  N.  W.  810. 

[bl     (Iowa;    1897.) 
.,     Letters  are  inadmissible  in  evidence   until 
tney  have  been,  in  some  way,  identified.— State 
v.  «  aite  (Iowa)  70  N.  W.  596. 

[c]     (Mich.:   1897.) 

Letters  showing  plaintiff's  willingness  to 
perform  his  part  of  the  contract  are  not  inad- 
missible because  defendant  admitted  that  plain- 
till  tendered  performance.— Milligan  v.  Sligh 
I  urniture  Co.  (Mich.)  70  N.  W.  133. 

§  81.   Copies. 

(Wis.;   1895.) 

i   •       }n   an   act'on    to    enforce   an   agreement 
claimed  to  have  been  made  bv  defendant,  it  was 
not  error  to  refuse  to  admit  in  evidence  a  copy 
4  N.W.DIG.— 23 


of  a  letter  purporting  to  have  been  written  by 
plaintiffs  to  defendant,  where  it  was  not  shown 
that  the  original  had  been  mailed  to  or  received 
by  defendant.— Joannes  v.  Millerd  (Wis.)  62  N. 
W.  916. 

90  Wis.  68. 

§   82.    Memoranda, 
la]      (Iowa;    1890.) 

An  original  entry  of  credit  to  a  person, 
made  in  his  presence  and  with  his  knowledge, 
and  without  any  objection,  is  admissible  to  show 
what  credit  was  given  him.— Iowa  City  State 
Bank  v.  Novak  (Iowa)  66  N.  W.  186. 
[b]     (Neb.;    1896.) 

A  memorandum,  made  contemporane- 
ously with  the  facts  of  which  it  purports  to  be 
a  record,  only  when  supplemented  by  the  oath 
of  the  party  who  made  it,  or  otherwise  properly 
identified,  is  admissible  as  independent  evi- 
dence.—Imhoff  v.  Richards  (Neb.)  67  N.  W  483 
48  Neb.  590. 
tc]     (Wis.;    1896.) 

A  memorandum  of  a  contract  of  sale 
made  by  the  vendee's  bookkeeper  by  his  direc- 
tion, and  as  dictated  by  him,  in  the  presence  of 
the  vendor,  and  then  read  over  to  them  by  the 
bookkeeper,  becomes,  on  identification,  compe- 
tent evidence  of  the  contract.— Hazer  v.  Streich 
(Wis.)  66  N.  W.  720. 
92  Wis.  505. 
[d]     (Wis.;    1896.) 

Evidence  that  a  memorandum  of  a  con- 
tract of  sale  was  entered  in  the  books  of  ac- 
count of  the  vendee,  by  the  vendee's  bookkeeper, 
in  the  presence  of  the  parties,  is  insufficient  to 
render  the  memorandum  admissible  to  prove 
the  contract— Hazer  v.  Streich  (Wis.)  66  N 
W.  720. 

92  Wis.  505. 

§   83.    Maps  and  plans, 
[a]     (Mich.;    1896.) 

In  personal  injury  cases,  maps  of  the 
scene  of  the  accident,  approximately  correct, 
are  admissible  in  evidence.— Le  Beau  v.  Tele- 
Phone  &  Telegraph   Const.   Co.   (Mich.)  67   N. 

[bl     (Neb.:   1897.) 

In  an  action  for  injuries  caused  bv  an  ex- 
cavation in  a  street,  a  correct  plan"  of  the 
street  and  the  excavation  is  competent  evi- 
dence.—Village  of  Culbertson  v.  Holliday  (Neb.) 
69  N.  W.  853. 

§  84.    Proof   of   age. 
(Mich.;    1894.) 

Certificates  of  baptism  and  marriage,  by 
a  priest,  which  merely  assert  that  certain  fact's 
stated  are  shown  by  the  parish  register,  but  do 
not  purport  to  be  authenticated  copies  of  such 
register,  are  not  admissible  on  the  question  of 
the  age  of  the  person  named  in  the  certificates 
Hutchins  v.  Kimmell  (1875)  31  Mich.  126,  distin- 
guished.—  Tessmann  v.  Supreme  Commandery 
of  the  United  Friends  of  Michigan,  61  N.  W  261 
103  Mich.  1S5.  ' 


of     foreign     writ- 


§  85.   Interpretation 
ings. 

(Iowa;    1896.) 

On  an  issue  tried  by  the  court  as  to 
whether  certain  indorsements  in  the  Bohemian 
language  on  a  note  were  there  before  the 
payee's  death,  it  was  competent  for  a  witness 
who  was  familiar  with  that  language  to  read 
and  interpret  the  indorsements.— Erusha  v.  To- 
niash  (Iowa)  67  N.  W.  390. 


IX.    PAROL   EVIDENCE. 

"Judgment,"   § 
application   lor   policy,    see 


As  to   matters   adjudicated 

58. 
statements     in 

"Insurance,"  §  43. 
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"Negotiable  i 

1ii*ii  i  ■    80. 

In  ei  i  "I  'liniin.i  102. 

-    i  mortgage, 

tel  Mi  2. 
deed   to   !"■  a   mortga  - 

i.    gee    "Negotiable    Instru- 

,"  ,  34. 

>§   86.    Admissibility  in   general. 
I  a  |      K1i.li.;     1894.) 

I     evidence     is    not    admissible     to 
i  'ins  of  ii  i  ote.    Hutchinson  v.  Hutch- 
inson i  Mich.)  Hi    \.   w.  60. 
102  Mich.  635. 


lb] 


(Miob.i    1896.) 

Che 


fact   that   the   i  pi  b   bank 

ed    the   publical  i 

tic foreclo  uri     i  it    be   shown    by  parol. — 

Gage  v.  Sanborn  (Mich.)  64  N.  W.  32. 

to]     (Mich.;    1896.) 

Where  the  written  lease  authorize! 
leasing  for  "business  purposes,"  parol  evidence 
is  inadmiesil  aneous  oral 

prohibition  against  subleasing  for  saloon  pur- 
poses.— Harrison  v.  Howe  (Mich.)  67  X.  \Y.  52.7. 

[d]  (Mien.)   isou.) 

Defendant  executed  her  note  to  plaintiff 
dated  May  1st,  for  money  due  for  services  ren- 
dered prior  to  January  1st.  Subsequently 
was  indorsed  on  the  note  a  credit,  the  indorse- 
ment reciting  that  it  was  to  be  applied  in  pay- 
ment of  interest  "from  January  1,  1864,  till 
June  1,  as  far  as  interest  rails."  Beld,  that 
parol  evidence  was  admissible  to  show  the  un- 
derstanding of  the  parties  in  regard  to  the  in- 
nent. — Rawlings  v.  Fisher  (Mich.)  67  N. 
\Y.  977. 

[e]  (Neb.;    1!S!>5.) 

Where  a  lease  did  not  bind  the  lessee  to 
make  any  particular  repairs,  parol  evidence  is 
admissible,  in  an  action  by  the  landlord  in  which 
liability  for  repairs  is  in  issue,  to  show  that  cer- 
tain repairs  wen  I  on,  and  that  the  land- 
lord    promised    to   pay    part    of    the    expense. — 

W (worth  v.  Thompson  (Neb.)  62  N.  W.  450. 

44  Neb.  311. 

[f]  (Neb.;    18!)(i.) 

Parol   evidence  is   not   admissible,   in  an 
action  on  a  subscription   to  corporate  stock,  to 
i     ise  expressed  in  the  writing.  I 
-  Nebraska   Exposition  Ass'n  v.  Townlev  (Neb.) 
65  N.  \V.  1062,  4<i  Neb.  893. 

[g]  (Neb.;    ts'KJ.) 

Parol  evidence  is  not  admissible  to  show 
that  the  additional  county  treasurer's  bond  giv- 
en under  Comp.  Laws  18S9,  c.  10,  §  21,  which 
was  unambiguous  in  its  terms,  was  given  for 
the  s..lc  purpose  of  securing  the  treasurer's 
faithful  pei  ities    i    n  sard  to 

but  one  special  fund. — Stoner  v.  Keith  County 
(Neb.)  67  N.  \V.  311. 
48  Neb.  279. 

[U]     (Neb.;   isao.i 

Evidence  contradictory  of  the  terms  of  a 
note  cannot  furnish  a  defense  to  the  note  when 
it  is  admitted  by  defendants  that  the  note  was 
duly  exei  uted  by  them.— Miller  v.  Gunderson 
(Neb.)  67  N.  W.  769. 
is  Neb.  715. 

Ii]      (S.  D.;    1896.) 

A  written  contract  of  agency  for  the 
sal?  of  machinery  on  commission  "in  the  imme- 
diate vicinity  of  S.  F..  also  M.  county,  except- 
ing the  trade  tributary  to  J.."  also  expressly 
reserved  the  right  to  sell  to  any  party  . 
iug  to  the  principal  at  its   hon  Held, 

that  parol  evidence  that  the  agent  was  to  re- 
ceive commissions  on  all  sales,  whether  made 
by  the  principal,  or  by  agents  at  J.,  in  terri- 
tory tributary  therein,  is  inadmissible. — Rob- 
erts v.  Minneapolis  Thri  ch.  Co.  (S. 
D.)  67  N.  W.  6U7. 


IJ)     i  u  .-   ;    1806.1 

Parol  evidence  is  admlssil  ■■  that 

pi  lor  tberel 

:.  62  N.   \\ 

SS   87,  88.    Matters    merged     in    writing — 
Previous  negotiations, 
I  ii  I     (lows  |    lb 

I  iral 
insurance  company  in 

vary  t.— GongO 

.le  .\l  ut.  Life  .v  .  Iowa) 

63  N 
|li  J     (Mlcb.i    1895.) 

In  an  action  on  a  contract  to  bo 
child,  statements  by  i  to  Ins  v. 

adopj    the   child,    made    BOmi 

contract   for  its  In. aid   was  alleged   t.,  have 

were  properly  excluded.  —  Burt  v.  Long 
(Mich.)  ut  N.   W.  i ;o. 

[o]     I  Midi.;    1896.) 

Where  a  contract  for  the  construction  of 
a   building  is  not  ambiguous,   letti 

-.    written  prioi    to   its  execution,  arc   inad- 
how  thai  it  was  the  intention  of  the 
parlies  that  the  building  should  he  cheaply 

\.  Gladwell  (Mich.)  66  N.   W. 

59a 

[dj     (Neb.;    18115.) 

In  an  action  for  a  failure  of  a  written 
warranty  given  on  the  sale  of  a  horse,  which 
guaranties   that  is   registered  in   the 

Stud   Hook  of  England,  it  is  incompeten 

Uer  to  prove  03  parol  testimony  that  prior 
to  the  sale  he  informed  the  purchaser  tliat  the 
horse  was  no1  registered.  46  N.  W.  491,  '■'■" 
Neb.  26  1  (1890)  affirmed.— Watson  v.  Roode,  61 
N.   \V.  62p,  48  -Neb.  348. 

[e]  (Neb.;    1896.) 

Parol   evidence  of   prior  or   contempora- 
neous  conditions  modifying  a   written   pn 
Hon  afterwards  submitted  and  acted  upon 
not  be  received    in   evidence   to   vary   the   terms 
of  the  writing. — Commercial  State  Bank  v.  An- 
telope County  (Neb.)  67  N.  W.  465. 
48  Neb.  496. 

[f]  (S.  I).:    1N!>r>.) 

Statements  made  by  a  soliciting  agent  of 
a  mutual  benevolent  association  prior  to  or  at 
the  time  of  an  application  for  insurance  are 
inadmissible  to  vary  the  terms  of  the  policy.— 
Knudson  v.  Grand  Council  of  Northwestern 
Legion  of  Honor  (S.  D.)  63  N.  W.  911. 

[g]  (Wis.:   1S!>.-.| 

A  parol  agreement  to  pay  a  commission 
for  the  sale  of  property  at  a  certain  price,  giving 
the  agent  the  right  to  become  one  of  the  purchas- 
ers, is  not  merged  in  a  subsequent  written  agree- 
ment giving  the  agent  an  option  on  the  pro 
at  such  price.— Starke  v.  Wolf  (Wis.)  Go  N.  W. 
755 

90  Wis.  434. 

[hj      (Wis.;    J*!>5.) 

Parol    evidence   to   show    what    was    said 
at  the  time  of  and  before  executing  a  lease  for 
1  he  purpose  of  varying  its  terms  is  not  admi 
— Ninman  v.  Suhr,  64  N.  W.  1035,  91  Wis.  392. 

[i]     (Wis.;    1S!>C.) 

Statements  and  representations  as  to  the 
amount  of  work  to  lie  done,  made  during  the 
negotiations,  and  previous  to  the  execution  of 
a  written  contract,  must  be  considered  m 
therein. — Beers  v.  North  Milwaukee  Town-Site 
Co.  No.  2  1  Wis.  1  67  N.  W.  936. 
93  Wis.  569. 

5   89.    Contemporaneous    agreements. 

[a]  (Ions;    ISO.".) 

Where  a  deed  is  unconditional  on  its  face, 
the  contrary  cannot  be  proved  by  parol. — Magee 
v.  Allison  1  Iowa  1  63  N.  W.  322. 

[b]  (Iowa:    lS!)o.) 

fu  an  action  for  wrongful  conversion  of 
notes  executed  by  plaintiff  to  defendant  on  a 
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of  machinery  with  a   warranty,  though  the  Con- 
or pa;  ment,  bj   the  notes,  on  de- 
lachine,  plaintiff  may  show  that, 
though  the  machine  was  delivered,  the  notes  were 
[o   defendant's  agent  under  his  agreement 
!    them   until  plaintiff   was  satisfied   with 
the  working  of  the  machine,  such  action  not  be- 
ing  founded  ou  the  contract  of  sale,  for  breach 
P.  -Dean  v.  Nichois  &  Shepard  Co.  (Iowa) 
<jo  N.  \V.  582. 

[o]     (Iowa;    189(i.) 

Parol  evidence  is  admissible  of  an  oral 
agreement,  at  the  time  the  check  was  given,  that 
it  need  not  be  promptly  presented. — Gray  v.  An- 
derson (Iowa)  OS  N.  W.  790. 

[il]     (Iowa:    18<>7.)  _ 

In  an  action  on  a  claim  for  medical  serv- 
ices, where  defendant  had  made  his  note  for 
plaintiff's  benefit,  it  may  be  shown  that  there 
was  an  oral  agreement  that  the  claim  should  bo 
out  of  the  proceeds  of  an  insurance  policy 
covering  the  personal  injuries  which  made  plain- 
tiff's services  necessary. — Murdy  v.  Skyles  (Iowa) 
70  X.  W.  714. 

[e]  (Mich.:    1897.) 

Parol  evidence  is  admissible  to  show  that  a 
written  assignment  of  book  accounts,  absolute 
in  form,  was  made  with  the  understanding  that 
the  assignee  should  collect  the  accounts,  and  koM 
the  proceeds  as  a  trust  fund  for  the  assignor's 
.Matthews  v.  Forslund  (Mich.)  70  N. 
W.   1105. 

[f]  (Winn.:    1894.) 

In  an  action  on  a  note,  parol  evidence  is 
inadmissible  to  show  a  contemporaneous  agree- 
ment, by  which  plaintiff  was  to  allow  defend- 
ant to  make  certain  collections  for  him  for  a 
fixed  per  cent.,  and  apply  such  per  cent,  on  the 
note.— Singer  Manuf'g  Co.  v.  Potts  (Minn.)  61 
X.  W.  23. 

59  Minn.  240. 

[g]  (Minn.:    189«.) 

A  vendee  could  show  by  oral  evidence 
that,  at  the  time  of  the  purchase  of  a  new  ma- 
chine, it  was  also,  and  as  a  part  of  the  same 
transaction,  agreed  that  a  previous  sale  of  an 
old  machine  should  be  rescinded,  and  that  a 
note  given  therefor  should  be  retained  by  the 
vendor  as  a  partial  payment  on  the  price  of  the 
new  machine,  where  the  contract  of  sale  of  the 
latter  did  not  refer  to  the  sale  of  the  former. — 
Lynch  v.  Curfman  (Minn.)  OS  N.  W.  5. 

[hi     (Minn.:    189«.) 

An  oral  warranty  cannot  be  ingrafted  on  a 
written  contract  of  sale  on  the  ground  that  it 
is  merely  collateral  to  the  contract.  Thompson 
v.  Libber  (1895)  20  X.  W.  1.  34  Minn.  374.  fol- 
lowed.—Wbeaton  Roller-Mill  Co.  v.  John  T.  Noye 
Manuf'g  Co.,  68  X.  W.  854. 

[i]     (Nob.;    1895.) 

Parol  evidence  is  inadmissible  to  show 
that  an  oral  agreement  made  contemporaneous- 
ly with  a  negotiable  instrument  provided  that 
it  should  not  be  negotiated. — Waddle  v.  Owen 
61  X.   W.  731,  43  Xeb.  489. 

[j]     (Neb.;    1895.) 

Where  an  order  for  goods,  and  the  con- 
tract guarantying  the  payment  thereof,  were  in 
writing,  parol  evidence  was  inadmissible  to  show 
that,  at  the  time  the  contracts  were  made,  goods 
of  a  kind  other  than  that  furnished  were  agreed 
delivered.— Quinn  v.  Moss  (Neb.)  63  N.  W. 
981. 

45  Neb.  614. 

[k]     (Neb.;   1897.) 

In  an  action  on  a  note  or  other  written 
agreement,  a  contemporaneous  written  con- 
tract, connected  therewith  by  direct  reference 
or  necessary  implication,  is  admissible  as  part 
of  the  transactions  involved. — Seieroe  v.  First 
Xat.  Bank  (Xeb.)  70  N.  W.  220. 

(1)     (Wis.:   1896.) 

A  contract  leasing  property  at  a  certain 
amount  per   month,    with   privilege  to   purchase 


during  the  ten-  at  a  price  "not  exceeding  Sim  i 
v,  biel)  merely  gives  the  right  to  purchase  al  $901 
with  a   suggestion  that  the  lessor  might   consent 
to  take  le-s.  does  not  admit  of  parol  evidenc 
show  a  contemporaneous  agreement  that   in  case 
of  purchase  the  rent  should  lie  applied  on  the 
purchase  price.— Braun  v.  Wisconsin  Rendering 
Co.  (Wis.)  66  X.  W.  190. 
02  Wis.  215. 

[m]     (Wis.;    1S96.) 

On  an  issue  as  to  whether  a  debt  evi- 
denced by  promissory  notes  was  the  individual 
obligation  of  one  partner,  created  before  the 
existence  of  the  firm,  while  be  was  a  sole  trader, 
or  had  been  assumed  by  the  other  member  when 
the  firm  was  created,  evidence  of  a  parol  agree- 
ment by  the  latter  to  assume,  along  with  the 
other  member,  debts  contracted  in  the  business 
prior  to  the  creation  of  the  partnership,  is  not 
objectionable  as  varying  individual  indorse- 
ments bv  the  new  member  on  such  notes. — J.  & 
H.  Clasgens  Co.  v.  Silber  (Wis.)  67  N.  W.  1122. 
93  Wis.  579. 

§   90.    Subsequent  agreements. 
(Micb..;    1895.) 

In  an  action  on  a  contract  for  the  pur- 
chase of  carriage  axles  which  failed  to  describe 
the  axles,  and  provided  that  specifications- 
should  be  furnished  in  the  future,  letters  writ- 
ten by  the  parties  after  its  execution,  and  pro- 
viding that  the  axles  should  be  set  at  the  col- 
lar, and  shaped  to  a  certain  form,  are  admissi- 
ble to  modify  the  contract. — Liggett  Spring  &. 
Axle  Co.  v.  Michigan  Buggy  Co.  (Mich.)  64 
N.  W.  466. 

§  91.    Explaining  ambiguities. 

[a]  (Iowa;    1895.) 

Parol  evidence  is  admissible  to  show 
whether  a  guaranty  to  be  responsible  for  any 
goods  "you  may  let  B.  have,  and  I  will  see  the 
same  paid,  the  same  as  if  it  was  my  own  debt," 
was  intended  as  a  continuing  guaranty  or  not, 
as  the  use  of  the  word  "debt"  renders  it  as  ap- 
plicable to  a  single  transaction  as  to  more  than 
one.— S.  Hamill  &  Co.  v.  Woods  (Iowa)  62  N. 
W.  735. 

[b]  (Mich.;    1894.) 

Where  a  contract  of  sale  provides  that 
title  shall  remain  in  the  seller  until  the  price, 
including  notes  given  therefor,  is  paid,  the  fact 
that  two  of  the  notes  were  signed  by  only  two 
of  the  buyers,  and  one  by  only  the  other  one. 
does  not  render  the  contract  ambiguous,  so  as 
to  permit  the  admission  of  parol  evidence  to 
show  that  the  contract  was  in  fact  several. — 
Pettyplace  v.  Groton  Bridge  &  Manuf'g  Co. 
(Mich.)  01  X.  W.  200. 
103  Mich.  155. 


92. 


Subsequent  conduct  of  parties. 


(Minn.:    1895.) 

When  the  language  of  a  written  contract 
is  so  ambiguous  as  to  be  open  to  either  of  two 
interpretations,  parol  evidence  of  the  subsequent 
conduct  of  the  parties,  showing  the  construction 
put  on  it  by  them,  is  admissible. — Engel  v. 
Scott  &  Hollister  Lumber  Co.  (Minn.)  61  N.  W. 
S25. 

60  Minn.  39. 

§  93.    Showing  meaning  of  words. 

(Minn.;    1896.) 

The  plaintiffs  sold  a  stallion  for  the  pur- 
pose of  begetting  colts,  and  warranted  him  to  be 
a  "breeder."  Held,  that  it  was  competent  to 
permit  witnesses  familiar  with  the  business  of 
breeding  and  raising  stock  to  testify  as  to  how 
the  term  "breeder"  was  used  and  understood  by 
farmers,  horsemen,  and  stockmen  engaged  in- 
such  business. — St.  Paul  &  M.  Trust  Co.  v 
Harrison  (Minn.)  06  N.  W.  980. 
64  Minn.  300. 
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S   94.    Identifying    property    described   in 
writing. 

[m|     l  !••»  a;    181)5.) 

\      battel   mortgage  on  "all  the  fixtures" 
contained  in  a  &  how  cases, 

and  a  wall  case,  and  parol  testimony 
is  admissible  to  identify  them. — Myers  v.  Sny- 
der (Iowa)  64  N.  W.  771. 

|l>l     (Mich.)    I89S.) 

i  ii  a  n  ai  1 1 ii  :i  contrai  i  for  the  pur- 
chase of  carriage  axles  which  failed  to  describe 
md  provided        I 
■  nisked  in  the  I  hi  in'''.  ''\  idi  in  yersa- 

i he   i  d ri ies  hi    the   i i the   contract 

was  made  is  admissible  to  Bhow  the  description 

of  the  axles  < tracted  for.    Liggett  Spring  .v 

Lxle   Co.   v.   Michigan  Buggy  Co.  (Mich  i   64 
X.  \V.  466. 
[o]     I  Mich.)    L895.) 

Where  defenda  nt,  a  dealer  in  farm  imple 
ments,  ordered  "two  square  feetii  4  ten 

1 li'ills"  (sic),  it  was  pro  ermit  him  to 

show  that  he  intended  to  order  two  shafts   for 

ten  1 trills.-  Stoddard  Manuf'g  Co.  v.  Miller 

(Mich.)  ill  X.  W.  94d 
fdj     (Minn.)    IS9S.) 

\\  here  an  insurance  policy  covering  two 
horses  was  indorsed,  "This  policy  is  berebj 
reduced  to  the  sum  of  $125,  covering  one  horse 
only,"  parol  evidence  was  admissible  to 

as  to  which  horse  it  was  canceled.  —  Pfeifer  v. 
National  Live-Stock  Ins.  Co.  (Minn.)  t!4  N. 
W.  1018. 

62  Minn.  536. 

[e]  (S.  D.j    1896.) 

If  a  contract  constituting  one  another's 
agent  for  the  sale  of  land  be  indefinite  as  to 
description  of  the  land  intended,  parol  evidence 
is  admissible  to  make  it  certain. — Farrell  v.  Ed- 
wards (S.  D.)  G6  N.  W.  812. 

[f]  (Wis.;    1895.) 

Where  the  description  in  a  deed  is  free 
from  ambiguity,  parol  evidence  is  not  admissi- 
ble to  show  that  the  premises  in  controversy  were 
intended  to  be  included  therein.  —  Elofrson  v. 
Lindsay  (Wis.)  63  N.  W.  S9. 
90  Wis.  203. 

[g]  (Wis.;    1805.) 

Extrinsic  evidence  is  not  admissible  to 
show  acquiescence  in  a  different  location  than 
that  described  in  a  deed,  where  the  description  is 
definite  and  unambiguous.— Elofrson  v.  Lindsay 

(Wis.)  rax.  W.  S9. 
90  Wis.  203. 
|h]     (Wis.:    1896.) 

A  written  contract,  purporting  to  state 
the  whole  contract,  providing  only  for  sale  of 
a  store  and  the  stock  of  general  merchandise 
tin  rein,  followed  by  a  deed  conveying  the  same 
and  nothing  more,  cannot,  in  the  absence  of 
fraud  or  mistake,  be  varied  by  parol  to  show 
that  furniture,  tools,  and  implements  used  in 
and  about  the  store,  but  not  constituting  part 
of  the  fixtures,  were  to  pass  with  it— Caldwell 
v.  Perkins  (Wis.)  07  N.  W.  29. 
93  Wis.  89. 

§  95.    Supplying    omissions    where    writ- 
ing does  not  show  complete  con- 
tract, 
[a]     (Bl  in  11.;    189S.) 

An  unsigned  writing  delivered  by  de- 
fendant to  plaintiff,  as  follows:  "I  hereby  give 
to  V.,  for  fifteen  days  from  the  date  hereof,  en- 
tire control  of  selling,  if  possible,  the  follow- 
ing described  real  estate,  or  any  part  thereof, 
for  the  full  price  of  one  dollar  per  acre  net  to 
me,  for  which  I  agree  to  give  a  warranty  deed 
within  a  reasonable  time  after  sale  is  made,  or 
after  the  payment  of  ten  per  cent,  earnest 
money."— not  being  a  complete  contract,  could 
be  explained  by  parol  evidence  that  the  contract 
of  the  parties  was  that  plaintiff  should  have 
what  he  might  sell  the  land  for  in  excess  of  one 
dollar  per  acre,  net,  for  his  services  in  making 


le  Vaughni  v.  McCarthy  (Minn.)  <;r.  N. 
W.  249 

63   .Mum.  22L 

I  M       I  Minn.;      IS'ic;    , 

Where  an  i  e  of  prop- 

erty was  so  insufficient  as  not  to  contain  a  com- 
plete agreement,  evid  onteuiporaneoui 

.  was 
admissible.— Tuffta  v.  Hunter  (Minn.)  65  N.  \V 
922. 

63   Minn.  464. 

[o]     (Minn. I    1890.) 

In  consideration  of  the  insertion  of  an 
advertisement,   a  glass  lised    "to 

pay  to  the  order  ol   II.  $255,  payable  as  over. 

*    *    *    It  is  agi I  that  the  n  ment 

between   the  pat  a   this   con- 

tract    •     «     •     (Payable  as  over.)"     On  the 
the   instrument    was     written:    "The 

ni ■<!  amoi   it   is  availal 

and  is  to  be  deducted  from  our  contract  price 
for    glass   other   than    we    b  on    or 

contracted  for  prior  to  tin-  date  hereof,  which  is 
i"  be  purchased  of  us  by  or  in  consequence  of 
II. 's  connection  with  the  work  in  which  the 
glass  purchased  is  used.  In  the  event  of  the 
said  contract  not  being  awarded  us,  we  a 
be  absolutely  acquitted  of  any  charge  for  the 
advertisement  herein  provided."  Held,  that  the 
agreement    was   uncertain   and   incomplete   with 

iee  to  the  contract  under  which  t-'lass  was 
to   be  furnished,  and  hence  parol  evidence 

iible    to    show    a  oral    agreement 

with  regard  thereto  not  inconsistent  therewith. 
—Hand  v.  Ryan  Drug  Co.  (Minn.)  05  N.  W. 
1081. 

63  Minn.  539. 

[<11     (Neb.;    1897.) 

Parol  eviilei  eo  is  admissible  to  supply  an 
omission  or  remove  an  ambiguity  in  an  insur- 
ance policy,  creatii  g  a  doubt  as  to  when  it  be- 
comes operative.  —  Modern  Woodmen  Ace. 
Ass'n  v.  Kline  (Neb.)  69  N.  W.  943. 

§   96.    Showing  nonliability  or  condition- 
al liability  of  parties  to  contract. 

[a]  (Iowa;   1895.) 

Where  a  note  provides  that  the  indorsers 
waive  presentment,  notice  of  nonpayment,  and 
due  diligence,  the  payee  cannot  show  by  parol 
that  his  indorsement  thereof  was  simply  to 
transfer  title. — Iowa  Valley  State  Bank  v.  Sig- 
stad  I  Iowa)  65  N.   W.  4(17. 

[b]  (Mich.;    189(>.) 

In  an  action  on  a  note  indorsed  by  defend- 
ant before  it  was  uttered,  or  indorsed  by  the 
payee,  parol  evidence  of  an  agreement,  made 
prior  to  the  execution  of  the  note,  that  defend- 
ant's indorsement  was  not  to  create  any  liability 
against  him,  was  inadmissible. — Gumz  v.  Gieg- 
ling  (Mich.)  66  N.  W.  48. 

[c]  (Mich.;    1896.) 

Parol  evidence  is  admissible  to  show  that  a 
mortgage  was  executed  without  consideration, 
as  a  mere  form,  to  satisfy  the  relatives  of  the 
mortgagee,  and  to  protect  the  interests  of  the 
mortgagor,  and  that  it  was  not  intended  to  be 
enforced.— Church  v.  Case  (Mich.)  68  N.  W. 
424. 

Id]     (Minn.;    1895.) 

Parol  evidence  was  not  admissible  to 
show  an  oral  agreement,  made  at  the  time  the 
note  sued  on  was  executed,  that  the  note  should 
be  held  as  security  only,  and  that  payment 
thereof  should  not  be  enforced  except  in  a  cer- 
tain event. — Northern  Trust  Co.  v.  Hiltgen 
(Minn.)  04  N.  W.  909. 
(i2  Minn.  361. 

[ej     (Neb.;    1897.) 

A  general  indorsement  of  commercial  pa- 
per may,  except  as  against  a  bona  fide  holder, 
be  explained,  and  Ihe  precise  terms  of  the 
agreement  shown,  bv  parol  evidence. — Whitney 
\.  Spearman  (Neb.)  70  N.  W.  240. 
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t*J     (S.  D.;    1895.) 

In  an  action  on  a  note,  evidence  that  the 
note  was  executed  on  condition  that  it  was  not 
lo  be  considered  a  note  until  a  third  party  had 
also  executed  it  is  admissible.— McCormick 
Harvesting  Mach.  Co.  v.  Faulkner  (S.  D.)  G4  N. 
\A  .  163. 

IS]      (S.  D.:    1S95.) 

Parol  evidence  was  admissible,  in  an  ac- 
tion on  a  written  order  for  school  supplies,  ap- 
parently complete  in  form,  and  signed  by  sev- 
eral of  the  members  of  the  school  board,  to 
show  that  the  same  was  signed  by  each  mem- 
1  <  r  on  the  express  condition  that  everv  other 
member  should  sign  the  same,  and  that'the  or. 
der  was  to  be  of  no  effect,  and  was  not  to  be 
considered  delivered,  unless  signed  by  all  — 
™an^f\Stl£?rsL^urnishing  Co.  v.  Kremer  (S. 
U.)  64  N.  YV.  528. 

In]     (Wis.;    1896.) 

As  between  indorsers  of  a  note,  one  of 
whom  has  paid  it.  and  sued  the  other  for  con- 
tribution, it  may  be  shown  by  parol  that  their 
indorsements  were  for  the  benefit  of  other  per- 
sons,  and  that  at  the  time  of  indorsement  it  wis 
agreed  that  each  should  be  liable  for  half.— Kiel 
v.  Choate  (Wis.)  67  N.  W.  431 
92  Wis.  517. 

§  97.    Explaining;    consideration    of    con- 
tracts. 

[a]  (Iowa;    1893.) 

.  ,  M  the  absence  of  fraud,  parol  evidence  is 
inadmissible  to  show  that  there  was  no  considera- 
tion for  a  deed  which  recites  a  consideration  on 
its  face—  Magee  v.  Allison  (Iowa)  63  N.  W.  322. 

[b]  (Iowa;  1896.) 
„i  •  II  ■?  action  on  a  note,  where  defendant 
claimed  to  be  surety  only,  and  it  appeared  that 
the  principal  had  given  a  mortgage  to  plaintiff 
covering  the  property  for  which  the  note  sued  on 
«  as  given,  the  consideration  stated  in  the  mort- 
gage not  including  the  note  in  suit,  it  was  pron- 
er  to  allow  defendant,  he  not  being  a  party  to  the 
mortgage  to  show  by  parol  that,  as  part  of  the 
consideration  of  the  mortgage,  it  was  agreed  by 
Plaintiff  that  he  would  release  defendant  from  all 

K!W.t-De  Goey  v-  Van  w^k 

[c]  (Mich.:    1895.) 

One  who  conveys  land  by  an  absolute 
need,  and  delivers  possession  tlf  the  grantee 
cannot  show  a  parol  agreement  nade  when  the 
deed  was  delivered,  and  by  whii,  as  a  fm-th  r 
consideration  for  the  deed,  the  grantee  prom  ised 
o  pay  to  the  grantor  part  of  the  proceeds  0f 
the  growing  crop.  Lone-  and  Montgomery?  JJ 
dissentmg.-Adams  v.   Watkins   (Mich.)   61  N. 

103  Mich.  431. 


I  that  he  had  allowed  the  grantee  to  raise  a  crop 
of  wheat  for  one-third  thereof.  Held,  that  de- 
fendant, m  possession  under  the  grantee,  could 
show  that  it  was  part  of  the  consideration  for 
the  deed  that  the  mortgagor  should  be  allowed 
to  raise  a  crop  of  grain  the  following  year  — 

I  Breitenwischer  v.  Clough  (Mich.)  69  N.  W.  88. 

[tel      (Mich.;    1S9T.) 

,  That  the  consideration  for  a  deed  to  prop- 

erty to  be  used  for  church  purposes  was  a  trust 
declared  in  the  deed  may  be  shown  by  parol  — 

(  »  lute  v.  Rice  (Mich.)  70  N.  W.  1024. 

Ill]      (Minn.;    1894.) 

In  replevin  based  on  a  chattel  mortgage. 
.  the  elements  of  the  consideration  of  the  mort- 
;  gage  may  be  shown  by  parol,  if  not  expressed 

S-  tthe-,mx,rt??ge   or  collateral   notes.— Zelch   v 

Hirt,  61  N.  W.  20,  59  Minn.  360. 

[ij      (Minn.;    1896.) 

A  deed  recited  that  it  was  "made  subject 
to  two  mortgages,  one  of  .$1,500,  due  in  five 
years  from  October  22,  1SS7.  and  one  of  $500 
due  in  one  year  from  Knveiniier  12,  1887  which 
said  party  of  the  second  part  agrees  to  'assume 
and  pay.  Held,  in  an  action  on  the  contract  of 
assumption,  that,  where  the  grantee  alleged  that 
he  assumed  the  $500  mortgage  only  it  was 
proper  to  receive  parol  evidence  of  the  actual 
consideration  of  the  deed,  for  the  purpose  of  as- 
sisting the  court  in  construing  said  contract.— 

fMfnrnd)0(l8TNU^eS83°7f  HiP°D  C°"eSe  *  Br°™ 

§   98.    Showing   parties    to    contracts   and 
their  relations. 


[d]     (Mien.;    1895.) 

f«„j     plaintiff  purchased  timber  land  from  de- 

Sdltta^  T'1  ",'aUty  deed'  cut  the  t^ber  ant 
sold  it  to  a  lumber  company.  A  person  claim 
mg  title  to  the  land  sued  the  lumber  comp^rfy 
foi   the  conversion  of  the  timber,  and  recovered 

P-  ill"  fit^tt,*^  'iUmber  ™mpkay  ^amount 

for  th         in  the  Judgments,  and  sued  defendant 

for  the  value  of  the  timber.    Held,  that  parol 

evidence,  was  admissible  to  show  what  part  of 

the  consideration  of  the  deed  was  paid  for  the 

W.  34<T Iltzpatrick  v-  Hoffman   (Mich.)  62  N? 

104  Mich.  228. 

te]     (Mich.;    18!>.-,.> 

certqtn    ,„        a*  written  instrument  recited  that 

fo?  eoll^n11*/    Were    assigned    t0    defendant 

evidence    tw   {l*    a    rfas°nable    compensation. 

e„ce   that    the    assignor    suggested    10    per 

„       ]J"  fl|fr™f  'S  not  admissible  to  fix  the 

(Mich*  63  ^;'w<;09TnSati0n-TaDner  v-  Page 
1*1 !    (Mich.;   i89«.) 

the  .H,et.?rtg,g'e  0f  ,'and  t00k  a  deed  ^om 
tne  grantee,  and.  in  replevin  for  a  third  of  the 
crop   grown   afterwards   on    the    land     claimed 


[a]     (Iowa;    1896.) 

ffc  t  iIn  .aS  i?c?ion  t0  quiet  title,  it  appear,  J 
tnat  plaintiff  claimed  as  successor  to  the  title  of 
the  widow  of  B.;  that  B.,  by  his  will,  gave  her 
certain  personal  property;  that  she  in  writing 
accepted  the  provisions  of  the  will  on  condition 
that  the  executors  pay  her  $10,000  in  addition  to 
all  the  provisions  made  for  her  bv  the  will-  and 
tnat  tne  money  was  paid  to  her  on  that  condition 
Heia,  that  parol  evidence  was  admissible  to 
show  who  were  the  parties  to  such  agreemenl 
they  not  being  named  therein,  and  the  considera- 
tion which  induced  them  to  join  in  it.— Baldwin 
|  v.  Hill  (Iowa)  66  N.  W.  889. 

[b]      (Mich.;    1896.) 

.  An  offer  by  letter  was  directed  to  a 
paving  company  of  which  defendant  was  agent 
and  acceptance  signed  by  defendant  in  his  own 
name.  On  the  margin  of  the  instrument  was 
printed  a  guaranty  on  the  part  of  the  paving 
company  as  to  the  quality  of  the  work  Held 
that  parol  evidence  was  admissible  to  show  that 
the  contract  was  that  of  the  paving  company 
and  not  of  defendant.— Armstrong  v  Andrews 
(Mich.)  67  N.  W.  567. 
Ic]     (Mich.;    1897.) 

Where  a  mortgage  on  its  face  is  for  the  pay- 
ment of  a  specific  sum  of  money  to  an  individual 
mortgagee,  parol  evidence  is  admissible  to  show 
that  it  was  executed  for  the  benefit  of  a  firm 
of  which  the  mortgagee  was  a  member,  to  secure 
not  only  an  existing  indebtedness,  but  also  future 
advances  m  the  way  of  goods,  and  that  payments 
by  the  mortgagor  from  time  to  time  were  to  be 
credited  on  his  general  indebtedness,  and  not  on 

(MichT70NdwnO10fr-JOhn8On    T-    Bratton 

[dj     (Neb.;    1896.) 

tr,  ♦!,„  a  note'  LD  the  ordinary  form,  is  executed 
lent  e„Mmf  °f  a  fornoration,  "by"  its  presi- 
dent   and    its    secretary,   parol   evidence    is    in- 

a[lmL.lS1,b  e  t0  8„how  that  tbe  obligation  is  of  the 
t ?  N»0,-dRS  f  the  corporation  alone.-Nebras- 
ka^Aat.   Bank  v.   Ferguson   (Neb.)    68   N.    W. 

§   99.    Showing  time  or  mode  of  payment 
or  of  performance  of  contracts, 
la]     (Iowa:    1896.) 

"here   the    correspondence   constituting   a 
contract  for  the  purchase  of  restaurant  fixtures, 
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ami  drip  board,  specified  the  stjlc  of  the 
back  •  i  lie  Btj  le  or  ma- 

teria! of  tin-  other  fixtures,  or  show  tliut  they 

o£  the  back 
case,  i  by  the  pur- 

chaser to  plaintiff's  manufacturing  foreman  as 
to   thi  ad   material  of  the  show 

counter,  and  drip  board  wei  ible,  though 

su<  h  foreman  had  no 

tract  for  the  sale  of  such  fixtures,  where  plain- 
tiff made  his  offer  on  memoranda  made  by  the 

mi.     Dietrich   v.   Stebbins   (Iowa)    69   N. 

W.  .Mi  I. 
[b]     (Bitch.!    IS!)."..) 

la  an  action  for  the  price  of  logs,  parol 
evidence  that  logs  delivered  by  plaintiff  ai  a 
place  different  from  that  di  in  the  writ- 

ten contract  ol  Bale  wore  so  delivered  at   the 
request  of  defendants  is  admissible. — Duplanty 
v.  Stokes  (Mich.)  81   N.   W.   1015. 
103  Mich.  630. 


HI 


(Mich.;    L895.) 

Parol 


lence  that  delay  in  performance 
of  a  written  contract   was  assented  to  by  the 
•  ■tlier  parly  is  admissible. — Duplanty  v.  Stokes 
(Mich.)  61    V   \V.  1015. 
103  Mich.  630. 

IdJ     (Mich-!    1895.) 

Where  the  written  order  for  the  purchase 
of  mill  machinery  recites  that  the  buyer  will 
settle  for  the  machinery  "when  the  mill  is  fixed 
and  gives  good  results,"  parol  evidence  is  inad- 
missible to  show  a  prior  parol  agreement  that 
no  more  power  would  be  required  to  run  the  new 
machinery  than  was  required  for  the  old. — 
John  Hutchinson  Manuf'g  Co.  v.  Pinch  (.Mich.) 
64  N.  \V.  720. 

[e]  iMMi.i    ISS).-..) 

Where  the  written  order  for  the  purchase 
of  mill  machinery  is  silent  as  to  an  agreement 
that  the  seller  shall  furnish  mill  rights  and  put 
up  the  machinery  within  a  specified  time,  parol 
evidence  is  admissible  to  show  such  agreement. 
—John  Hutchinson  Manuf'g  Co.  v.  Pinch  (Mich.) 
64  N.  W.  729. 

[f]  (Mich.;    1896.) 

A  d.cd  contained  a  covenant  that  the  prem- 
ises were  free  of  incumbrances,  except  two  mort- 
gages, particularly  described,  and  warranted 
against  all  claims  except  such  mortgages.  Held, 
in  an  action  by  the  grantee  to  recover  the  interest 
paid  on  such  mortgages,  that  parol  evidence  was 
admissible  to  show  that  the  contract  was  that 
defendant  was  to  pay,  not  only  the  interest  ac- 
crued, but  also  the  interest  on  the  mortgages  to 
a  certain  future  time. — Ford  v.  Savage  (Mich.) 
69  N.  W.  240. 

[g]  <S.  D.;    18»(i.) 

Since  Comp.  Laws,  §  3573,  declares  that 
time  is  never  of  the  essence  of  the  contract  un- 
less, by  its  terms,  expressly  so  provided,  parol 
evidence  was  not  admissible  to  show  a  con- 
temporaneous agreement  making  time  of  the 
essence  of  the  contract. — Strunk  v.  Smith  (S. 
D.)  66  X  W.  926. 
[U]     (S.  D.:    18!)<i.> 

A  general  indorser  of  a  note,  in  effect, 
contracted  in  writing,  as  provided  for  in  Comp. 
Laws,  §  4479.  subd.  4,  that  he  would  pay  it  on 
due  notice  ol  the  dishonor  of  the  instrument; 
and  where  no  such  notice  was  given,  evidence 
of  a  purported  oral  promise  on  the  part  of  the 
indorser  that  he  would  guaranty  the  amount 
thereof,  in  any  event,  in  case  of  default  by  the 
maker,  was  incompetent,  under  section  3545, 
excluding  evidence  of  oral  agreements  when 
the  contract  has  once  been  put  in  writing. — 
Schmitz  v.  Hawkeye  Gold-Mining  Co.  (S.  D.) 
67  N.  W.  618. 

ti]     (Wis.;   1890.) 

Where  a  written  agreement  provided  that 
plaintiff  was  to  receive  a  commission  for  procuring 
a   purchaser  for  defendant,   payable  at    I   ■ 
when  the  price  was  to  be  paid  by  the  purchaser, 
parol    evidence   was    inadmissible   to    show    that 


plaintiff   (vol  to  wait   for  hi»  comml 

■  •  nas  actually  ;•:•  ill. — Erbu  l.er  v.  .'- 
I  Wis. i  60  N.  W.  252. 

'.iu  \ 

1)1      («!».;     1896.) 

in  mi  action   for  the  specific  performance 
of  a  co  i   the  eonveyam 

ed  oo  the  payment  by  plaintiff  of  a  ipeci- 
am,  evidence  that  plaintiff  had  lived  in  the 
;  lom   childhood,   working  with- 
v.  and    i  hat    vendor  had    M  uently 

that  he  had  bought  the  land  for  plaintiff,  and  iu- 
1   to  li i in   lor  his  work,   was  not 
objectionable  as  tanding  to  vary  the  condi 
of  a  written  contract,  but  was  properly  oi 
ted  to  show  that  the  condition  ol  the  cot 
had  been   performed  and  satisfied  by  the  work 
and    labor    of    the    plaiutiff.— boles    v.     Welch 
(Wis.)  tis  N.  W.  655, 

[It]      (Wis.;    IS1I7.) 

Where  a  contract  for  services  ia  silent  as 
to  the  time  of  payment,  but  there  is  nothing  to 
show  that  it  did  noi  embody  tin-  entire  agree- 
ment between  the  parties,  a  eontemporai 
parol  agreement  as  to  the  time  of  payment  can- 
not be  shown.— Cliver  v.  Heil  (Wis.)  70  N.  W. 

§   100.    Showing  mistake  or  fraud. 

ta]     down;    1896.) 

The  rule  excluding  evidence  contradictory 
of   a    written    instrument    does    not    apply    when 
fraud  is  the  gravamen  of  the  action,  or 
the  defense. — Humbert  v.   Larson  (Iowa)  68  N. 
W.  763. 
£bj    (Iowa;  is!)<;.> 

As  a  matter  of  defense  to  an  action  for  the 
price  of  a  harvester  bought  by  written  contract,  it 
may  be  shown  by  parol  that  the  contract  was  en- 
tered into  by  reason  of  false  and  fraudulent  rep- 
rt inns  that  the  machine  had  all  brass  bear- 
ings.—McCormiek  Harvesting  Mach.  Co.  v.  Wil- 
liams (lov.ai  (is  N.  W.  'JU7. 

[c]  (Neb.;   18!)."..) 

A  representation  by  which  one  was  in- 
duced to  sign  a  written  order  for  the  purchase 
of  personal  property  may  be  shown  by  parol. — 
Bryant  v.  Thesing.  64  N.  W.  967,  46  Neb.  244. 

[d]  (IV.  D.;   1895.) 

Before  parol  evidence  can  be  admitted  to 
contradict  the  terms  of  a  written  contract  on  the 
ground  of  mistake,  it  must  clearly  appear  that 
the  mistake  was  mutual. — William  Deering  & 
Co.  v.  Russell  (N.  D.)  65  N.  W.  691. 
5  N.  D.  319. 

[e]  (Wis.;    1894.) 

In  an  action  on  a  policy  of  accident  in- 
surance, where  the  company  set  up  a  contract 
to  accept  a  weekly  payment  for  a  certain  num- 
ber of  weeks  in  discharge  of  the  claim,  par.. I 
evidence  is  admissible  to  show  that  plaintiff 
could  not  read  or  write,  and  placed  his  mark  on 
the  proofs  of  loss  without  knowledge  that  they 
contained  such  contract,  and  that  he  after- 
wards refused  to  sign  a  receipt  in  full  when  the 
sum  of  such  weekly  payments  was  paid  to 
him. — Lord  v.  American  Mut.  Ace.  Ass'n  (Wis.) 
61  N.  W.  293,  S9  Wis.  19. 

{j   101.    To  supply  omissions  in  records. 

(Neb.;   1895.) 

In  an  action  to  avoid  a  decree  entered 
on  service  by  publication  based  on  an  affidavit 
of  nonresideuce,  to  which  no  jurat  was  attached, 
parol  evidence  is  admissible  to  show  that  the 
affidavit  was  in  fact  sworn  to  by  affiant. — Bant- 
ley  v.  Finney,  62  N.  W.  213,  43  Neb.  794. 

§   102.    Contradicting  judgment. 

(Wis.;    1893.) 

Where  a  judgment  for  alimony  does  not 
recite  the  length  of  time  for  which  it  is  to  be 
paid,  it  cannot  be  shown  by  parol  that,  before 
the  entry  of  the  judgment,  the  parties  had 
agreed  that  any  alimony  decreed  should  be  paid 
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:is  long  as  the  woman  lived. — Maxwell  v.  Saw 
yer  (Wis.i  63  N.  W.  283. 
90  Wis.  352. 


X.    EVIDENCE  AT  FORMER  TRIAL 
AND  IN  ANOTHER  SUIT. 

§    103.    In  general. 

[a]  (Iowa:   1890.) 

Where  it  was  shown  that  a  subpoena 
had  been  issued  for  an  absent  witness,  and  the 
officer  in  whose  hands  it  was  placed  testified 
that  he  had  made  diligent  search  and  inquiry, 
but  had  been  informed  that  the  witness  had 
left  the  county,  such  evidence  was  competent 
for  the  purpose  of  laying  a  foundation  for  read- 
ing, in  rebuttal,  a  transcript  of  the  testimony 
given  bv  the  witness  on  the  former  trial. — 
Spaulding  v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co. 
(Iowa)  LIT  N.  W.  227. 

[b]  (Neb.;    1897.) 

Testimony  of  a  witness  on  the  first  trial  is 
not  rendered  incompetent  on  a  third  trial  of 
the  same  case,  he  being  then  out  of  the  state, 
by  the  fact  that  he  also  testified  at  an  inter- 
vening second  trial. — City  of  Ord  v.  Nash 
(Neb.)  C9  N.  W.  964. 

§    104.    Written    stipulation    of    facts. 
(Minn.;    1895.) 

A  written  stipulation  of  facts,  on  which  a 
trial  was  had,  was  admissible  on  a  second  trial. 
—Merchants'  Nat.  Bank  v.  Stanton  (Minn.)  64 
N.  W.  390. 

62  Minn.  204. 

§   105.    Stenographer's  notes. 

[a]  (Iowa;   1894.) 

One  who  seeks  to  have  the  testimony  of 
a  witness  on  a  former  trial  read  by  the  stenog- 
rapher from  his  notes  because  the  witness  is 
ill  must  show  that  the  witness  is  unable  to  at- 
tend the  trial. — Edwards  v.  Edwards  (Iowa)  61 
X.  W.  413. 

93  Iowa,  127. 

[b]  (Iowa;     1897.) 

In  a  civil  action  for  assault  and  battery,  it 
was  not  error  to  admit  the  evidence  of  a  witness 
taken  in  shorthand  on  the  trial  of  defendant 
for  assault  with  intent  to  commit  great  bodily 
injury  on  plaintiff,  where  the  proper  founda- 
tion was  laid,  and  the  reporter  who  took  the 
notes  testified  at  the  civil  trial  as  to  what  the 
witness  said  in  the  criminal  trial,  and  in  the 
criminal  trial  the  witness  was  fully  cross-ex- 
amined.—Kreuger  v.  Sylvester  (Iowa)  69  N. 
W.  1059. 

[c]  (Midi.;   1S97.) 

A  court  stenographer's  minutes  of  testi- 
mony cannot  be  objected  to  as  evidence  because 
the  stenographer  does  not  remember  every  word 
of  the  witness.— Lucker  v.  Liske  (Mich.)  70  N. 
W.  421. 


XI.    COMPETENCY,   MATERIALITY. 
AND   RELEVANCY. 

§   106.    Competency. 
£a]     (Iowa:   1895.) 

On  an  issue  as  to  whether  the  maker  of 
notes  had  acknowledged  the  debt  so  as  to  with- 
draw it  from  the  bar  of  the  statute,  the  recipi- 
ent of  letters  written  by  such  maker,  which  re- 
ferred to  notes,  and  contained  remittances  to 
be  applied  thereon,  may  testify  that  he  was  the 
agent  for  the  per-on  who  made  the  loan,  and 
that  he  had  the  notes  in  his  possession;  that 
they  were  the  only  notes  held  by  him,  made  by 
defendant;  and  that  he  applied  the  remittances 
on  such  notes.— First  Nat.  Bank  v.  Woodman 
(Towa)  02  N.  W.  2S. 
93  Iowa,  66S. 


£b]     (Iowa;    1895.) 

Where  the  evidence  relative  to  speed  of 
the  street  car  at  the  time  of  the  collision  was 
conflicting,  testimony  that  the  complin  had  con- 
tracted for  cars  that  could  run  20  miles  per 
hour  was  inadmissible. — Orr  v.  Cerlar  Rapids  <K: 
M.  C.  Ry.  Co.  (Iowa)  62  N.  W.  851. 

[c]  (Iowa;    1897.) 

On  an  issue  as  to  the  sufficiency  of  a  heal- 
ing apparatus  to  properly  warm  a  building, 
where  it  was  claimed  that  its  failure  was  due 
to  the  faulty  construction  of  the  building,  evi- 
dence of  the  comparative  results  obtained  from 
such  plant  and  another  subsequently  placed  in 
the  same  building  is  admissible. — Kramer  v. 
Messner  (Iowa)  69  N.  W.  1142. 

[d]  (Mich.;    IS95.) 

An  answer  by  a  witness,  in  response  to  a 
question  as  to  how  he  remembered  that  the  wind 
was  blowing  hard  at  the  time  of  the  tire,  that 
he  and  another  spoke  about  it,  is  admissible.— 
Cole  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.) 
63  N.  W.  C47. 

105  Mich.  549. 

[e]  (Midi.;    1896.) 

Where  it  appeared  that  defendant,  who 
was  approaching  Plaintiff  in  a  buggy  on  the  op- 
posite side  of  the  road,  drove  across  and  ran  into 
the  hitter's  horse,  evidence  as  to  previous  ill 
feeling  on  defendant's  part  towards  plaintiff, 
and  as  to  what  defendant  subsequently  said 
about  the  collision,  was  competent  to  show  his 
motive  in  crossing  the  road. — Tyler  v.  Nelson 
(Mich.)  66  N.  W.  671. 

[f]  (Mich.;    1897.) 

On  an  issue  as  to  an  agreement  for  the 
division  of  commissions  received  by  defendant 
as  agent  on  certain  insurance  policies,  defendant 
having  testified  that  he  was  required  to  pay 
such  a  large  part  of  the  commissions  to  another 
that,  if  he  had  paid  plaintiff  the  amount  claim- 
ed, he  would  have  very  little  for  himself,  it  was 
proper  to  show  that  he  received  a  commission 
"ii  subsequent  annual  premiums. — Raymond  v. 
Day  (Mich.)  69  N.  W.  832. 

[g]  (Minn.;    1897.) 

The  insured  was  found  dead  with  a  bullet 
hole  in  the  back  of  his  head  and  a  revolver  in 
his  hand.  There  was  evidence  that  there  were 
no  powder  marks  around  the  wound.  Held  that, 
on  the  issue  whether  he  committed  suicide,  it 
was  competent  to  prove  experiments  made  in 
discharging  the  same  revolver,  loaded  with  sim- 
ilar cartridges,  and  noting  at  what  distances  the 
object  fired  at  was  found  to  be  singed  or  pow- 
der-burned. —  Beckett  v.  Northwestern  Masonic 
Aid  Ass'n  (Minn.)  69  N.  W.  923. 

[hj     (Neb.;    1895.) 

The  fact  that  no  land  stood  of  record  in 
a  certain  county  in  the  name  of  a  certain  party 
could  not  be  shown  by  calling  the  attention  of 
the  clerk  of  that  county  merely  to  the  index  of 
the  record,  and  asking  him  affirmatively  for 
the  contents  of  the  record. — Smith  v.  First  Nat. 
Bank  (Neb.)  63  N.  W.  796. 
45  Neb.  444. 

§   107.    Negative    testimony. 

(Mich.;    1895.) 

On  an  issue  as  to  whether  plaintiff  had 
supported  the  bastard  child  of  defendant's 
daughter  under  a  contract  by  defendant  to  pay 
for  the  support,  a  letter  from  plaintiff  to  de- 
fendant wherein  plaintiff  stated  that  he  was 
short  of  money,  but  did  not  ask  defendant  for 
payment  for  the  child's  support,  is  inadmissible. 
—Burt  v.  Long  (Mich.)  64  N.  W.  60. 

§   108.    Relevancy  in  general, 
[a]     (Iowa:    1894.) 

It  is  proper  to  exclude  testimony  tending 
to  show  the  agreement  as  to  compensation   be- 
tween  plaintiff  and    his   attorney.— Swauson   v. 
French  (Iowa)   61    X.  W.  4U7. 
92  Iowa,  695. 
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111)      1I..M11;     IS!*.'..) 

Where,  on  suit  for  Insurance  on  pei 
pri.pi  i  of  a  large 

number  of  hooks  destroyed,  and  there 

mnanta 
of  tli.  that  r.  mnanta  ol 

remained  after  the  burnir,  ither  building 

is  pr  i    i  luded,  whe  to  the  size 

of  the  building 
•  en.— Names  »    Dwelling-House  Ins.  Co.  of  Bos- 
ton (I  .V..H  i;i    N.   W.  62a 

[C]      down;     1896.) 

Evidi  uce  ol   the  distance  cars  on  corfiiin 
of  a  strei  t-cp:  company's  lines  could  be  hi 
to  shovi   how  far  thi 
i  mi  another  line,  it  not  being  shown  that 
the  ca  rs  on  the  different  lines  ti  ere  of  1  hi 
character,  and  operated  under  the  same  condi- 
tions.—Wilkins  v.  Omaha  &  C.  B.   Railway  & 
Bridge  Co.  (Iowa)  65  N.  W.  987, 

[dj     {Icitvn;     lh!lt;.i 

Upon  an  issue  as  to  what  property  was  in- 
cluded in  a  contract  of  sale,  proof  of  stai 
made  by   the  Beller  In-fore  negotiations  for  the 
sale  i       hi  is  irrelevant. — Sinay  v.  Etnire 

(Iowa)  OS  N.  W.  597. 

fe]     (Iimvii:    is:x;.) 

In  an  action  for  injury  from  slipping  on  a 
sidewalk,  evidence  that  others  had  slipped  or 
fallen  at  the  same  place  is  inadmissible.  -Lang- 
hammer  v.  City  of  Manchester  (Iowa)  68  N.  W. 
688. 

[f]  (JMieli.i    1805.) 

Win  irs  that,  in  measuring  tim- 

ber sold  in  Mioin  an,  a  Canadian  scaling  hook 
was  used,  evidence  is  admissible  to  prove  the 
difference  between  the  American  and  Cat 
scaling  hooks.— Duplanty  v.   Stokes  (Mich.)   61 
N.  W.  1015. 

103  Mich.  630. 

[g]  (Mich.;    IS95.) 

In  an  action  to  recover  possession  of 
premises  held  under  a  parol  h-:is.-.  evidence  of 
the  value  of  goods  alleged  to  have  been  purchas- 
ed by  the  tenant  from  the  landlord  at  more 
than  their  value,  as  a  consideration  ise 

longer  than  one  year,  was  properly  excluded. — 
Fratcher  v.  Smith  (Mich.)  02  i\.  TV.  832. 

104  Mich.  537. 

[h]     (Midi.;    1896.) 

In  an  action  by  a  married  woman  to  re- 
cover for  personal  injuries,  it  was  error  to  per- 
mit her  to  testify  that  her  husband,  who  lived 
apart  from  her,  "never  let  her  have  a  cent." — 
Burleson  v.  Village  of  Reading  (Mich.)  68  N.  W. 
294. 

[1]      (Midi.;    1886.) 

In  an  action  for  personal  injuries,  where 
plaintiff  had  testified  on  cross-examination  that 
after  she  was  injured  she  went  to  her  usual 
work  at  a  factory,  and  did  not  find  out  for  sev- 
eral days  that  her  knee  was  fractured,  it  was 
competent  to  permit  her  to  state,  as  a  reason  for 
going  to  work  so  soon,  that  she  had  to  meet  the 

.ses  of  her  mother's  fuueral.  and  was  in 
debt.  Long,  C,  .T.,  dissenting. — Burleson  v.  Vil- 
lage of  Reading  (Mich.)  OS  N.  W.  294. 

[j]     (Mich.;    1896.) 

In  assumpsit  for  work  ami  labor,  proof  of 
plaintiff's  general  reputation  is  not  admissible 
merely  because  he  was  asked  questions  imply- 
ing wrongdoing  on  his  part,  which  he  denied. 
— Munroe  v.  Godkiu  (Mich.)  CD  N.  W.  244. 

[k]     (Minn.:    ISilll.) 

In  an  action  for  goods  alleged  to  have 
been  furnished  a  corporation  at  defendant's  re- 
quest, who  was  its  president,  and  on  his  prom- 
ise to  pay  for  them,  the  evidence  was  conflict- 
ing as  to  the  alleged  promise  of  defendant. 
Held,  that  evidence  that  at  tne  time  the  corpo- 
ration was  insolvent,  and  largely  indebted  to 
plaintiffs,  was  competent,  as  tending  to  show 
that  the  testimony  of  one  party  was  more  rea- 
sonable  than  that   of  the   other.— Cochrane   v. 


(Minn.)  67  N.  W.  206, 
i;i  Minn 

111       I  V    II.;      I  -- 

Wber  of  a  vendee  attack 

surrender  of  his  contract   for  the  purchi 

.  i  idence  of  the  and  condition  of 

mount   realized   by   thi 
therefrom,  ami  the  size  of  the  vendee's  f 
lible  to  show   why  he  wished   ' 
the  contract — Kvello  t.  Taylor  (N.   D.) 
63  .V  W.  889. 
5  N.  D.  76. 
I  in  I     (S.  D.i    isn.-.p 

In  an  action   for  a  commission  on  the  sale 
of  land,  plaintiff  testified  that  he  sold  defend- 
ant's  land,   and    I 
him  a  certain  commission  if  thi 
summated.    Held,  that  it  was  error  not  to  per- 
mit defendant  to  testify  that  plaintiff  wa 
er  authorized    to   sell    the   land,   and   that    the 

sale     menti 1     was     never    c  .ted.— 

Baird  v.  Gleckler  (S.  D.)  04  N.  W.  lis. 
[n]     (S.  1J.:    1896.) 

On  the  issue  as  to  the  e<.  Iding 

a    defective   wall,    evidence   as  to  what    bii 
were  willing  to  do  the  work  for  I 
— Hulst  v.  Benevolent  Hall  Ass'n  (S.  D.)  OS  N. 
W  .   200. 

§   109.    Materiality. 

[a]     (Iowa;    1896.) 

Error  cannot  be  predicated  on  the  admis- 
sion of  eviih  ablish  a  fact  which  is  put 
in  issue  by  the  pleadings,  whether  material  or 
not.— .Smay  v.  Etnire  i  Iowa)  OS  N.  W.  597. 
|bj     (Minn.;    1S9S.) 

In  an  action  for  wages,  where  the  only  is- 
sue was  as  to  whether  there  was  an  express  con- 
tract between  the  parties  for  work  by  the  month 
or  by  the  year,  evidence  of  the  period  for  which 
.tracts  of  other  empluvi-s  extended  is  im- 
material.—Ham  v.  Wheaton  (Minn.)  03  N.  TV. 
195. 

61  Minn.  212. 

§   110.    Res  inter  alios  acta, 
[a]     (Mich.;   1895.) 

In  an  action  on  a  contract  to  board  » 
child,  evidence  that  the  child  was  apprenticed  to 
plaintiff's  wife  was  admissible  only  on  the  ques- 
tion of  the  probability  of  the  agreement  for  the 
child's  board.— Burt  v.  Long  (Mich.)  64  N.  W. 
60. 

fl>]     (Mich.;    189G.) 

In  an  action  for  services  as  attorney,  de- 
fendant testified  to  a  receipt  for  services  written 
by  him,  and  signed  foi  the  attorney;  and,  on 
cross-examination,  testified  that  he  had  often 
drawn  receipts  tot  his  attorneys.  Held,  that  such 
receipts  from  ether  attorneys  than  plaintiff  were 
inadmissible— Howell  v.  Smith  (Mich.)  66  N.  W. 
218. 

fc]     (Neb.;    1890.) 

In  an  action  to  recover  for  services  ren- 
dered under  &  special  contract,  the  defense  alleged 
was  that  such  services  were,  by  agreement, 
performed  as  an  equivalent  for  the  plaintiff's 
board  and  lodging  during  the  period  named. 
Held,  that  evidence  that,  on  or  about  the  date  of 
the  agreement  alleged  by  the  defendant,  a 
person,  in  his  (defendant's)  presence  offered 
to  employ  plaintiff  for  wages,  was  rightlj  ad 
mitted  oa  the  reasonableness  of  plaintiff's 
claim,  and  corroborative  of  his  testimony. — 
Blomgi-en  v.  Anderson  (Neb.)  07  N.  W.  1S6. 

§   111.    Res  gestae. 

fa]     (Iowa;    1896.) 

In  an  action  on  a  life  insurance  policy 
defendant  claimed  that  insured  committed  sui- 
cide, and  therefore  the  policy  was  avoi 
whereas  plaintiff  claimed  she  was  murdered 
by  her  husband.  There  was  no  dispute  but  that 
insured  died  from  poison.  Held,  that  evidence 
that    a    month    after    insured's    death    a    small 
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quantity  of  poison  of  the  same  kind  as  that 
which  caused  insured's  death  was  found  on  the 
husband's  person  is  inadmissible  as  res  gestae. 
— Laird  v.  Equitable  Life  Assur.  Soc.  of  Unit- 
ed States  (Iowa)  67  N.  W.  3S5. 

[b]     (Mich.;    1896.) 

In  an  action  for  slander  brought  against 
a  priest  for  words  alleged  to  have  been  spoken 
concerning  the  plaintiff  from  the  pulpit,  a  pre- 
vious occurrence  ou  the  same  day.  out  of 
which  trouble  arose  between  the  parties,  was 
part  of  the  res  gestre,  and  was  proper  to  be 
shown  as  bearing  on  the  question  of  malice. 
— I'roTost  v.  Brueck  (Mich.)  G7  N.  W.  1114. 

§   112.   As    to    financial    circumstances — 
Showing   reputation. 

(Minn.;    1805.) 

In  an  action  by  the  assignee  of  an  in- 
solvent bank  to  recover  notes  transferred  by  the 
bank  before  its  assignment,  and  alleged  to  con- 
stitute a  fraudulent  preference,  it  was  not  error, 
on  an  issue  of  the  assiguor's  insolvency  at  the 
time  of  the  transfer,  to  exclude  evidence  of  the 
assiguor's  reputation  for  solvency  in  financial 
circles  previous  to  the  transfer  which  was  not 
limited  to  the  community  in  which  he  did  busi- 
ness—Hahn  v.  Penney  (Minn.)  63  N.  W.  843. 

§   113.    Ownership  of  property. 

[a]  iimwi;   1805.) 

Assessors'  books  are  not  competent  evi- 
dence to  prove  title  to  the  property  assessed. — 
Hechi  v.  Eherke  (Iowa)  64  N.  W.  650. 

[b]  (Minn.;    1896.) 

On  an  issue  whether  defendants  were  the 
owners  of  money  loaned  by  them,  and  the  notes 
taken  therefor,  payable  to  certain  banks,  de- 
fendants offered  in  evidence  conversations  and 
correspondence  between  them  and  the  banks, 
tending  to  show  that  the  money  and  notes  were 
the  property  of  such  banks,  and  that  defend- 
ants, in  making  the  loan,  acted  simply  as  loan 
brokers  for  the  banks.  Held  competent  and  rel- 
evant.— Fredin  v.  Richards  (Minn.)  68  N.  W. 
402. 

[c]  (Neb.;    1896.) 

On  an  issue  whether  stock  shipped  in  the 
name  of  one  party  was  owned  by  the  plaintiff, 
evidence  that  plaintiff  furnished  the  money  with 
which  the  stock  was  paid  for  was  properly  ad- 
mitted.— Paddock  v.  Sam  Gosney  Live-Stock 
Commission  Co.  (Neb.)  06  N.  W.  1121. 
48  Neb.  176. 

Sufficiency  of  proof  of  ownership,  see  post,  § 

§   114.    Value   of  property. 
[a]     (Iowa;   1895.) 

In  trover  by  a  landlord  against  a  purchaser 
from  his  tenant  of  property  subject  to  the  land- 
lord's  lien,  evidence  as  to  what  defendant  paid 
reed  to  pay  for  the  property  is  admissible  to 
show  its  value. — Thompson  v.  Anderson  (Iowa) 
63  X.  W.  355. 
lb]     (Iowa;    I, six;.) 

In  an  action  for  the  use  of  land  and  for 

ss  by  such  use  it  is  proper  to  allow  plaintiff 

witnesses  testifying  on  cross-examination 

to  the  rental  value  of  the  In  ml  what  the  value  of 

the  land  is. — .Tenks  v.  Lansing  Lumber  Co.  (Iowa) 

66  X.  W.  231. 

[<■]     (Iowa;    1896.) 

On  an  issue  as  to  the  value  of  the  insured 
bnilding  at  the  date  of  the  fire,  where  it  appear- 
ed that  it  had  nc  market  value  nsido  from  the 
land,  evidence  of  the  cost  of  building  ii  20  yi  rs 
before  the  fire  was  admissible. — Scott  v.  Se- 
curity Fire  Ins.  Co.  (Iowa)  66  N.  W.  1054. 

[d]  (Mien.;   1895.) 

In    an   action    to    recover   the    reasonable 

of  services  rendered  in  giving  information 

ng  to  the  arrest  of  criminals,  it  is  not  compc- 

tent  for  plaintiff  to  base  his  judgment  as  to  the 

value  of  his  services  on  the  fact  that  specific  re- 


wards may  have  been  offered  in  cases  more  or  less 
similar.— Foley  v.  Piatt  (Mich.)  63  N.  W.  520. 
105  Mich.  635. 

[e]  (Mich.;    1895.) 

In  an  action  on  a  fire  insurance  policy,  it 
was  not  error,  in  proving  the  value  of  the  goods 
destroyed,  consisting  of  drug-store  fixtures,  to  al- 
low the  former  owner  and  the  mechanic  who 
made  them  to  testify  to  their  condition  some- 
years  before  the  fire. — Johnston  v.  Farmers' 
Fire  Ins.  Co.  of  York  (Mich.)  64  N.  W.  5. 

[f]  (Wis.;    1896.) 

On  an  issue  involving  the  question  of 
the  value  of  land,  testimony  as  to  offers  re- 
ceived for  the  land  is  incompetent. — Atkinson 
v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  67  N.  W. 
703. 

93  Wis.  362. 
Expert    testimony    as    to    value,    see    ante,    §f 
59-61. 
Sufficiency  of  proof  of  value,  see  post,  §  126. 

§   115.    Evidence     concerning     agreement 
between  counsel, 
down:    1894.) 

Negotiations  carried  on  between  plain- 
tiff and  defendant  from  the  offices  of  their  re- 
spective attorneys,  through  the  conversation  of 
the  latter  over  a  telephone,  are  not  within  Code, 
§  213,  par.  2,  which  provides  that  no  evidence 
of  an  agreement  between  the  counsel  in  a  cause, 
other  than  the  statement  of  counsel  themselves, 
is  admissible. — Kraner  v.  Chambers  (Iowa)  61 
N.  W.  373. 

92  Iowa,  681. 

§   116.    To  show  fraud  and  deceit. 

[a]  (Iowa;    1S95.) 

In  an  action  against  a  railroad  company 
for  personal  injuries,  defendant,  for  the  purpose 
of  proving  that  plaintiff  was  endeavoring  to 
exaggerate  his  injuries,  cannot  show  that  plain- 
tiff made  fraudulent  claims  upon  insurance  as- 
sociations respecting  the  same  injuries,  the  said 
claims  not  being  so  connected  with  the  prosecu- 
tion of  the  action  as  to  evince  a  common  pur- 
oose. — Hood  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa) 
<U  N.  W.  261. 

[b]  (Mich.;    1S95.) 

Evidence  of  like  fraudulent  representa- 
tions made  by  the  promoter  of  a  corporation  to 
other  subscribers,  to  induce  them  to  subscribe 
to  the  stock,  is  admissible  to  prove  that  de- 
fendant was  induced  to  suhscribe  bv  fraud.  — 
French  v.  Ryan  (Mich.)  62  N.  W.  1016. 
104  Mich.  625. 

[c]  (Neb.;    1896.) 

In  :.n  action  on  a  note  given  as  part  pay- 
ment for  corporate  stock,  the  defense  was  that 
defendants  were  induced  to  make  the  purchase 
by  false  representations  of  plaintiff.  Held,  that 
evidence  that  prior  to  the  sale  plaintiff  made  to 
other  persons  similar  misstatements  in  sales  to 
them  of  a  portion  of  the  same  series  of  stock  was 
irrelevant.— Johnson  v.  Gulick  (Neb.)  65  N.  W. 
SS3.  46  Neb.  817. 

[d]  (Wis.;    1895.) 

In  an  action  for  false  representations, 
by  the  owner  of  land,  as  to  the  amount  of  lum- 
ber thereon  whereby  plaintiff  was  induced  to 
enter  into  a  contract  for  cutting  the  same, 
evidence  of  similar  statements  by  defendant  to 
third  pel  sons  as  to  the  quantity  of  lumber  on 
the  laud,  made  both  before  and  after  plaintiff 
entered  into  the  contract,  is  inadmissible  against 
him.— Huganir  v.  Cotter  (Wis.)  65  N.  W.  364. 
92  Wis.  1. 

§   117.    Evidence  made  competent  by  tbat 
of   adverse  party, 
[a]     (Iowa;    1895.) 

Where,  in  an  action  for  goods  sold,  but 
refused  when  shipped,  thp  answer  denied  the 
giving  of  a  written  order  for  the  goods,  as 
averred  in  the  petition,  and  alleged  that  plain- 
tiff agreed  to  prepay  the  freight,  and  the  re- 
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pig  denied  the  averment  at  to  i 

i  thai  defends 
and  'i,  and  plain! 

.    ave 
the  replj ■  " 

testif]  aa  to  what  the  agreement  was  regard- 
ing freight  when  the  g la  were  or- 
dered, ""in  made  a  triplicate  or- 
der, .i  copy  of  which  was  given  to  each 
bat  which  waa  led,  «  herein  were  i  he 
words,  'flTreight  paid  through."— Hallenbeck  v. 
I  65  N.   W.   U7. 

1 1. 1     (Hlob.1    1895.) 

On  mi  issue  ;is  tu  whether  timber  was 
proper!]  aawed  by  plaintiffs  tor  defendant, 
n  Uere  a   « ttneaa  for  the  ' 

ii. ,i  proper  to  Baw  different  kh 
ber   without   readjusting   the   Baw,    a    « 
for  plaintiffs  could  properly  testify  that  it  waa 
proper  to  do  so.-    Et<  ynolds  v.  Sweet  (Mich.)  62 
N.  W.  356. 

101  Mich.  252. 

§    118.    Demonstrative   evidence, 
laj     liana;    1806.) 

Where  the  thermometer  by  which  an  in- 
spection of  "il  waa  made  is  introduced  in  evi- 
dence, it  is  not  error  In  admit  also  the  certifi- 
cate of  the  experts  testing  the  thermometer  be- 
fore its  use.  which  accompanied  the  thcrmome- 
:<!  directed  the  variations  to  be  made  from 
the  face  reading  to  secure  accuracy. — Hatcher 
v.  Dunn  (Iowa)  66  N.  W.  905. 

(b]     (Mich.;    1804.) 

In  an  action  to  recover  for  towing  serv- 
ices, in  which  are  counterclaimed  damages 
suffered  by  reason  of  a  defective  towline,  plain- 
:m  show  an  identified  portion  of  the  line 
to  the  jury. — Stevenson  v.  Michigan  Log-Tow- 
ing Co.  (Mich.)  61  N.  W.  536. 
103  Mich.  412. 


XII.    PROOF  OF  HANDWRITING. 

Expert  testimony,  see  ante,  §  5S. 

§   119.    Comparison     of    hand  writing     by 
jury. 

(Neb.;    1890.) 

Under  Code  Civ.  Proc.  §  o44,  providing 
that  evidence  respecting  handwriting  may  be 
given  by  comparison,  made  by  experts  or  by  the 
jury,  with  writings  of  the  same  person  which 
are  proved  to  be  genuine,  writings  proven  to  be 
genuine  should  be  admitted  in  evidence  for  the 
purpose  of  permitting  the  jury  as  well  as  ex- 
perts to  make  comparison.— First  Nat.  Eank  v. 
Carson  (Neb.)  67  N.  W.  779. 
48  Neb.  763. 

S   120.    Sufficiency  of  proof. 

(Neb.;    1895.) 

Where  the  handwriting  of  a  letter  has 
been  identified  as  that  of  one  of  the  parties  to 
the  action,  it  is,  if  otherwise  competent  and  rele- 
vant, admissible  in  evidence,  though  the  signa- 
ture thereto  is  denied  by  the  party  charged  with 
writing  it. — Burgess  v.  Burgess  (Neb.)  62  N.  W. 
242. 

44  Neb.  16. 


XIII.    PROOF   OF   FOREIGN   LAWS. 

§    121.    Presumption. 
[a]     iloivn:    1895.) 

Acts  16th  Gen.  Assem.  c.  55,  S  3,  pro- 
vides that  when  there  is  a  misstatement  as  to 
the  age  of  insured,  in  an  application  for  insur- 
ance, the  insurer  may  collect  the  difference  of 
premium,  but  no  other  def  3e  shall  be  permit- 
ted. Hi  hi,  that  in  a  suit  on  an  insurance  con- 
made  in  another  state,  in  the  absence  of 
evidence   to   the   contrary   it   will   be   presumed 


that  the  law?,  of  »uid  state 

will    not  avi 

Ben.  Ass'n  of  Minneapolis  (Iowa)  64  N.  \S 
1 1)  J    (Iowa      i 

will,  in  tin 

lined  to  be  the  name  ea  thi 
the  state  where  suit  in  brought  thereon.-  i 
win  v.  Provident  Bar.  Life  Aasur,  ■■ 
66  N.  W.  157. 

fe]     (Neb. |    ls!».-,.> 

where  there  is  no  proof  of  a  foreign  atnt- 
ute  it  will  b  d  i"  be  the  same  us  that  of 

the  st.  forum,  -i  Ibapinan  v.   Bi 

62  N.  \V.  320,  43  Neb 

Idl      l\..|>.;    INJIT.I 

The  laws  of  sister  states  are.   in  the  ab- 
ot   proof,   presumed  to   be   the  same  as 
our  o.  Omaha  St.  11.  Co.  v.  Uodola 

(Neb.)  7m  N.  W.  401. 

Ie)      IS.  I).;     IS'17.) 

It  will  be  presumed  that  the  law  of  Illinois 
in  respect  to  the  order  of  payment  to  holders  Of 
notes  secured  by  the  same  mortgage  out  of  the 
proceeds  of  foreclosure  is  the  same  as  that  of 
South  Dakota,  where  rights  under  a  mortgage 
on  lands  in  South  Dakota  are  governed 
contrai  I  in  Illinois. — Commercial  Bank 

v.  Jackson  (S.  D.)  70  N.  W.  846. 


XIV.    WEIGHT  AND   SUFFICIENCY. 

[  of  handwriting,  see  ante,  §  120. 
Essentials    to    review    sufficiency    of    evidence, 

see  "Appeal,"  SS  122,  123. 
In  erin  b,  see  "Criminal  Law,"  §  126. 

Instructions  on  weight  of  evidence,  Bee  "Trial," 

*S  76 
Mi  di     Of    taking   advantage  of   insufficiency   of 

plaintiff's  evidence,  see   "Trial."   S  92. 
Proof  of  adultery,  see  "Divorce."   S  8. 

of  agency,  see  "Principal  and  Agent,"  §  3. 

of  partnership,  see  "Partnership,"  §  10. 

of  payment,  see  "Payment,"  §  8. 

Review  on  appeal,  see  "Appeal,"  §§  221-231. 

§   122.   In  general. 

[a]  (Iowa;    1894.) 

There  is  no  error  in  leaving  the  jury  to 
determine  whether  a  coal  car  had  a  stirrup  and 
hand  hold,  though  two  witnesses  for  defendant 
testified  that  it  had,  where  one  of  them  on 
cross  examination  showed  that  he  knew  nothing 
about  it,  and  plaintiff  testified  that  he  saw  no 
such  things  on  the  car,  and  it  did  not  appear 
that  any  of  the  section  hands  who  got  on  the 
car  at  the  time  plaintiff  was  injured  in  getting 
on  it  saw  such  things,  and  it  was  shown  that 
none  of  them  got  on  the  car  by  using  such  aid. 
—Light  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
61  N.  W.  380. 

93  Iowa,  83. 

[b]  (Iowa)    18!I4.> 

Defendant,  after  withdrawing  his  ac- 
count fr..m  a  bank,  wrote  to  its  president  for 
money.  The  vice  president  inclosed  the  bank's 
draft  for  $1,500,  saying  that  he  would  debit 
defendant  therewith  on  account,  and  credit  him 
with  certain  "sale  notes,"  if  he  would  send 
tbem.  The  vice  president  was  then  personal- 
ly indebted  to  defendant,  but  had  no  money  in 
the  bank,  and  paid  nothing  for  the  draft,  which 
the  bank  charged  to  defendant.  On  receipt  of 
the  draft,  defendant  sent  the  "sale  notes"  to 
the  bank.  He  testified  that  the  vice  president 
verbally  authorized  him  to  apply  the  balance, 
after  deducting  the  above  credits,  to  the 
of  the  vice  president.  This  testimony  was 
contradicted,  and  it  was  shown  that  defendant 
afterwards  received  another  letter  from  the 
vice  president,  clearly  informing  him  tha 
bank  had  charged  the  draft  to  him,  and  that 
defendant  expressed  no  disapproval.  Held,  in 
an  action  by  a  receiver  ot  the  bank  to  recover 
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such    balance,    that    a    finding   that    defendant 
iwed  the  $1,500  from  the  hank  was  justi- 
fied—Findlav  v.  Richards  (Iowa)  61  N.  W.  428. 
■::  Iowa,  789. 

[c]  (Mich.!    1S94.) 

The  president  of  a  corporation  agreed  to 
increase  the  salary  of  plaintiff,  as  its  secretary, 
from  $4,000  to  $6,000  a  year.  Plaintiff  testi- 
fied that  at  the  end  of  the  year  he  stated  to 
the  president  that  he  would  postpone  payment 
of  $1,000  of  his  salary.  For  several  of  the  suc- 
ceeding years  the  officer  was  paid  a  salary  of 
$5,000,  and  no  credit  was  given  him  on  the 
books  for  the  $1,000  not  paid.  The  president 
testified  that  plaintiff  at  the  time  did  not  say 
anything  in  regard  to  the  additional  $1,000  be- 
ing paid  him  in  the  future,  Held,  that  the  evi- 
dence warranted  a  finding  that  payment  of  the 
$1,000  was  onlv  postponed. — Chamberlain  v. 
Detroit  Stove  Works  (Mich.)  61  N.  W.  532. 

103  Mich.  124. 

[d]  (Mich.;    1895.) 

In  garnishment  against  a  bank  it  appear- 
ed that  defendant  had  been  accustomed  to  de- 
posit with  the  bank  drafts  drawn  on  customers, 
and  receive  credit  therefor  on  account,  and  it 
was  agreed  that,  if  any  drafts  were  dishonored, 
the  bank  sl-ould  charge  them  back  to  defend- 
ant. The  bank  claimed  that  defendant  agreed 
to  keep  at  all  times  $1,000  on  deposit  to  cover 
such  returned  drafts.  Held,  that  the  fact  that 
the  amount  to  defendant's  credit  in  the  bank 
was  often  less  than  $1,000  was  insufficient  to 
show  that  no  such  contract  existed,  since  it  was 
not  inconsistent  with  such  contract. — Rice  v. 
Third  Nat.  Bank  (Mich.)  62  N.  W.  295. 

104  Mich.  176. 

[e]  (Mich.s   1S9G.) 

In  trover  for  conversion  of  timber,  to  which 
defendant  pleaded  limitations,  an  instruction  re- 
quiring plaintiff  to  prove  by  a  "clear*'  preponder- 
ance of  the  evidence  that  he  had  commenced  his 
action  within  the  period  of  limitations,  in  which 
the  jury  are  also  told  that  plaintiff  must  prove 
his  right  to  recover  by  evidence  that  prepon- 
derates, so  that  their  minds  are  not  left  unbal- 
anced, and  so  that  they  "know"  his  right  to  re- 
cover exists,  is  erroneous,  as  requiring  too  strict 
a  degree  of  proof. — Hoffman  v.  Loud  (Mich.)  69 
X.  W.  231. 

If]     (Minn.;    1895.) 

<  >n  an  issue  svhether  a  brakeman  knew 
the  rate  of  speed  at  which  the  front  section  of  a 
train  was  backing  up  to  couple  onto  the  rear 
section,  the  brakeman  testified  that  the  track 
curved  to  the  south  in  the  direction  from  which 
the  engine  came,  and  that  witness  stood  by  the 
rear  section  on  the  south  side  of  the  track;  that 
there  was  nothing  to  obstruct  his  view  of  the 
engine;  that  he  did  not  watch  it;  and  that  it 
could  not  have  been  coming  at  a  rate  of  over 
two  or  three  miles  an  hour.  Held,  that  a  rind- 
ing that  he  knew  the  rate  was  warranted. — 
Pettit  v.  Great  Northern  Ry.  Co.  (Minn.)  64 
X.  W.  1019. 

62  Minn.  530. 

fg]      (Minn.;    1S95.) 

Evidence  that  a  few  days  before  the 
foreclosure  sale  defendant  and  his  son  held  con- 
versations with  the  sheriff  in  regard  to  bidding 
on  1he  property,  that  defendant  stated  that  the 
son  would  probably  bid  thereon,  and  that  after 
the  sale  the  son  stated  that  he  bid  on  the  prop- 
erty for  the  father,  did  not  warrant  a  finding 
that  the  father  authorized  the  son  to  bid — Blex- 
rud  v.  Kuster  (Minn.)  64  X.  W.  1140. 
62  Minn.  455. 

lh]     (Minn.;    1897.) 

Testimony  of  defendant  that  one  talking  to 
him  through  the  telephone  gave  his  name  as  M., 
and  that  he  went  immediately  to  the  office  of 
M.,   who  admitted  the  conversation  just  had  by 

hone,  sufficiently  identified  the  person  talk- 
:ng  through  the  telephone.— William  Deering  & 
Co.  v.  Shumpik  (Minn.)  69  X.  YV.  10SS. 


Ii]      (Neb.;    1S95.) 

Where  it  appeared,  in  an  action  for  dam; 
ages  resulting  from  the  overflow  of  a  canal,  that 
plaintiff's  lands  were  never  overflowed  prior  to 
the  construction  of  the  canal,  and  that  for  four 
consecutive  years  thereafter  the  lands  were  over- 
flowed; that  a  part  of  the  embankment  of  the 
canal  was  washed  away;  that  during  one  year 
farmers  cultivated  the  canal  embankments,  en  1 
thereby  lowered  them, — the  jury  could  infer  that 

npany   was   negligent  in   maintaining 
embankments. — Kearney    Canal    &    Water-Sup- 
ply Co.  v.  Akeyson  (Neb.)  63  X.  W.  921. 
45  Neb.  635. 

[j]      (Wis.;    1895.) 

It  is  for  the  jury  to  determine  whether 
plaintiff's  testimony,  though  improbable,  should 
be  believed  against  a  number  of  witnesses  for 
defendant.— Adams  v.  Chicago  &  N.  W.  Rv.  Co. 
62  N.  W.  525,  S9  Wis.  645. 

§   123.    Relative    weight    of    positive    and 
negative  testimony. 

[a]     (Mich.;    1895.) 

On  the  issue  as  to  whether  signals  were 
given  by  a  train  as  it  approached  a  crossing, 
testimony  of  peisous  who  were  watching  the 
approaching  train,  and  who  were  in  a  position 
to  have  heard  the  signals,  if  given,  that  they 
heard  no  signals,  is  sufficient  to  make  it  a  ques- 
tion for  the  jury,  though  other  witnesses  tes- 
tify directly  that  the  signals  were  given. — Crane 
v.  Michigan  Cent.  R.  Co.  (Mich.)  65  N.  W.  527. 

lb]     (Mich.;    1896.) 

Where  plaintiff  supports  her  claim,  that 
metritis  and  pelvic  inflammation  suffered  by  her 
were  the  result  of  a  fall  on  the  sidewalk,  by  pos- 
itive testimony  that  she  had  no  such  troubles 
before,  and  by  testimony  of  the  physician  who 
examined  her  after  the  fall  that  the  injury 
which  he  then  found  could  have  been  caused  by 
such  a  fall,  and  defendant  supports  its  claim, 
that  the  injuries  were,  at  most,  only  an  aggrava- 
tion of  a  previous  existing  condition,  by  opinions 
of  physicians,  an  instruction  that  expert  testi- 
mony was  competent,  but  that  it  was  for  the 
jury  to  say  what  weight  should  be  given  it:  that 
they  were  not  bound  by  it.  but  were  to  canvass  it 
as  the  testimony  of  any  other  witness;  that 
they  were  to  adopt  it  as  far  as  it  appealed  to 
their  judgment,  but  that  they  were  not  bound 
to  accept  the  opinion  of  an  expert  as  to  what 
the  facts  were,  in  the  face  of  the  testimony  of 
witnesses  claiming  to  have  actual  knowledge  of 
the  facts;  that  they  were  not  to  disregard  the 
testimony  of  the  experts  without  cause,  btit  that 
they  were  judges  of  the  credibility  of  all  wit- 
nesses, including  the  experts,— is  proper,  and 
simply  places  the  testimony  of  all  witnesses  on 
the  same  footing. — Olson  v.  Village  of  Manis- 
tique  (Mich.)  6S  N.  W.  9S6. 

[c]  (Mich.;    1897.) 

Testimony  of  a  witness  that,  as  defendant's 
engine  approached  a  crossing,  he  did  not  hear 
any  bell  or  whistle,  is  not  negative  testimony, 
so  as  to  require  an  instruction  as  to  the  rela- 
tive value  of  negative  and  positive  evid  ace 
where  he  testifies  that  he  was  looking  right 
at  the  engine,  and  was  within  hearing  disti 
though  on  cross-examination  he  testifies  that 
ts  not  at  the  time  thinking  of  the  train. 
but  would  have  heard  it,  probably,  if  it  had 
whistled,  and  hardly  thought  the  bell  c  : 
have  rung  without  his  noticing  it. — Lonis  v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  69  X.  W. 
642. 

[d]  (Wis.;    1895.) 

Where  one  witness  testified  that  defend- 
ant at  a  certain  time  promised  to  pay  to  plain- 
tiffs the  debt  of  a  third  person,  and  si 
witnesses  who  were  present  denied  that  such 
promise  was  made,  the  refusal  to  instruct  the 
jury  that  the  affirmative  evidence  was  entitled 
to  more  weight  was  not  error.— Joannes  v.  Mil- 
lerd  (Wis.)  62  X.  W.  916. 
90  Wis.  6S. 
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5   124.    Reasonable  doubt. 


EXAMINATION. 


Of  advene  partv  before  trial,  see  "Discovery," 


[u|    (Klcb.i    is!ir,.i 

\n  instruction  requiring  the  facte  relied 

,,„  to  |.n. v.-  the  i  raud  In  an  action  on 

;l   gre  ,  "admit  of  no  other  reasonable    i  if  juror,  »«■  '•Jury,     §  18. 

explanatio  see  "Witness,    H  27-42. 

i„.    .  ■  :,-    ilc.nU.  -    On  criminal  charge,  »«■  "Criminal  Law,    §5  17- 


,1   Fire   Ins.    Co.    (Mi'  hi    05    N. 

\V.  228 

|i,|     (Neb.  |    1805.) 

A   parol   gift  "f  land  i '1  nol    be  • 

lished  "beyond  a  doubt,"  a  prep  i  of  evi- 

sufficient.    Wylie  v.  Charlton  (Neb.) 
62  N,  W.  220,  43  Neb.  840. 

5    125.    Proof  of  ownership. 

|a]     {  Ml ii ii.;    1895.) 

In  replevin  by  a  wife  for  grain  rai 
land  of  which  she  was  the  nominal  leasee,  where 
ii  e  that  the  husband  was  the  real 
owner  of  the  lease,  the  question  as  to  which  was 
the  i>«  ner  o  :  the  grain  was  for  I  -llon- 

evwell  \.  tforbv  iMiiui.)  Go  X.  W.  4SS. 
01  Mi 

[b]  (Neb.)    1895.) 

In  an  action  to  foreclose  a  mortgage  on 
live  Btoi  !.  iu  which  one  claiming  title  was  joined 
as  co-defendant  with  the  mortgagors,  and  the 
only  evidence  of  title  in  the  mortgagors  was  their 
ciw'm  statem  mts  and  possession  at  the  time  the 
mortgage  was  given,  evidence  that  the  cattle 
were  originally  branded  with  the  initials  of  the 
other  defendant,  and  that  the  brand  had  been 
changed  without  his  knowledge,  coupled  with 
evidence  of  a  purchase  by  him  and  a  transfer  of 
the  cattle  to  the  place  where  they  were  when 
mortgaged,  will  support  a  judgment  iu  his  favor. 
—Citizens'  State  Bank  v.  Bellangee  .(Xeb.)  63 
N.  \V.  363. 

45  Xeb.  203. 

[c]  (Neb.;    1895.) 

In  an  action  to  obtain  the  title  to  land. 
plaintiff  testified  that  his  father  gave  him,  and 
put  him  in  possession  of,  the  land,  and  that 
plaintiff  bad  since  been  in  possession  and  made 
improvements.  There  was  evidence  that  plain- 
tiff had  not  been  in  possession  continually,  and 
defendant  (plaintiff's  mother)  testified  that, 
while  the  father  intended  the  land  for  plaintiff 
eventually,  he  did  not  give  him  title  thereto, 
because  of  plaintiff's  bad  management,  and  be- 
cause he  thought  plaintiff  required  a  guardian. 
It  appeared  that  the  father  paid  the  taxes,  and 
raised  part  of  the  crops,  and  in  his  will  he  gave 
plaintiff  the  land,  subject  to  the  control  of  the 
mother  Hrhl,  that  a  decree  for  defendant  was 
proper.— Wiley  v.  Wiley  (Xeb.)  63  X.  W.  S44. 

45  Xeb.  5S5. 

§   126.    Proof  of  value. 
(Minn.;    JN!>r,.< 

Mere  opinion  evidence  as  to  the  value  of 
services  sued  for,  though  uncontradicted,  would 
not  justify  the  court  to  withhold  the  question 
of  value  from  the  jury.—  AM  rich  v.  Grand  Rap- 
ids Cycle  Co.  (Minn.)  03  X.  W.  1115. 
61  Minn.  531. 

§   127.    As  to  chilling  bidding. 

(Iowa;    1895.) 

A  tax  deed  was  attacked  on  the  ground 
of  a  fraudulent  compact  between  the  purchasers 
at  the  sale,  to  prevent  compi  tition.  Plaintiff  tes- 
tified that  he  was  offered  and  accepted  Horn  cer- 
tain persons  money  not  to  bid  at  the  sale,  but  he 
was  directly  contradicted  by  one  of  the  persons. 
In  the  registry  of  the  sales  the  different  sales_  to 
each  person  were  grouped  together,  this  being 
done  for  convenience.  The  evidence  also  showed 
that,  at  the  sale,  purchasers  for  all  the  land  to 
be  sold  could  not  be  procured.  Hdd.  that  the 
fraudulent  compact  was  not  shown.— Krueger  v. 
Walker  (Iowa)  63  X.  W.  320. 


21. 

il    examination    of   person    injured,   see 
mages,"  §  44. 


EXCAVATION. 

See  "Adjoining  Landowners,"  §  1. 

Right  to  lien  for,  see  "Mechanic*'  Liens,"  §  11. 


EXCEPTIONS. 

In  deeds,  see  "Dei-1,"  §  20. 

In    grants    in    aid    of    railroads,    see    "Public 

Lands."  §  8. 
To    instructions,    see    "Criminal    Law,      §    luO; 

"Trial,"  §§  81-87. 

EXCEPTIONS,  BILL  OF. 

See,  also,  "Appeal";  "Certiorari";  "Error,  Writ 

of;  "New  Trial." 
Assignments  of  error  in  bill,  see  "Appeal,"  §  8S. 
Autbii  and  certificate  to  bill,  see  "Ap- 

i"  &1."  8  181. 

Bringing  in  original  bill,  see  "Appeal,"  §  106. 

Embodying  evidence  on  motion  to  discharge  at- 
tachment, see  "Attachment,"  §  50. 

Extension  of  time  for  filing,  appealable  order, 
see  "Appeal."  §  15. 

Necessity  of  bill  to  bring  matters  into  record, 
see  "Appeal."  §  135. 

of  exceptions,  see  "Appeal,"  §5  74,  7.'. 

of  incorporating  exceptions  in  bill  of  excep- 
tions, see  "Appeal,"  §  136. 

Objections  relating  to  bill,  see  "Appeal.  '  §§ 
131,  132. 

Sufficiency  and  scope  of  exceptions,  see  '  Ap- 
peal," §§  77,  78. 

§   1.    Power  of  inferior  courts. 

[a]  (Neb.;   ls!>-..>  .  . 

A  county  judge  has  no  jurisdiction  to 
settle  a  bill  of  exceptions  preserving  the  evidence 
adduced  on  the  hearing  of  a  motion  to  dissolve 
an  attachment.— Michigan  Stove  Co.  v.  Miller 
61  X.  W.  610,  43  Xeb.  332. 

[b]  (Neb.;    1S95.)  

Under  Code  Civ.  Proc.  Si  9SS.  1086,  ex- 
ceptions taken  in  the  county  or  justice's  court 
must  be  entered  on  the  docket,  and  presented  to 
tJie  district  court  by  a  transcript,  and  not  by  a 
bill  of  exceptions,  as  section  587a,  authorizing 
the  certification  of  the  original  bill  of  exceptions, 
applies  only  to  proceedings  in  the  supreme  court 

viewing    judgments    of    district    courts.— Sedg- 
wick v.  Durham  (Xeb.)  63  X.  W.  142. 
45  Xeb.  86. 

[e]     (Neb.:    1896.} 

Prior  to  the  taking  effect  of  Laws  189o.  c. 
72.  a  county  judge  had  no  authority  to  allow  a 
bill  of  exceptions  preserving  testimony  taken  on 
a  motion  to  dissolve  an  attachment.— Weitz  v. 
Walter  A.  Woods  Reaping  &  Mowing  Mach. 
Co.  i  Xeb.)  68  X.  W.  613. 

Power   of  justices   to   settle,   see   "Justices   of 
the  Peace,"  §  10. 

§  2.    Submission  of  bill  to  adversary. 

(Neb.;    1S9C.)  .  . 

A  proposed  bill  of  exceptions  is  not  sub- 
mitted to  the  adverse  party,  or  his  attorney  of 
record,  within  Code  Civ.  Proc.  $  311,  by  leav- 
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ing  it  at  the  office  of  the  attorney,  in  his  absence. 
—Lancaster  County  Bank  v.  Gillilan  (Neb.)  6S 
N.  W.  352. 

§  3.    Settlement  by  clerk  of  court. 
£a]     (Neb.;    1895.) 

Where  the  clerk  of  court  can  allow  and 
sign  a  bill  of  exceptions  only  when  the  judge  is, 
for  some  reason,  prevented  from  doing  so  (Civ. 
Code,  §  311),  a  bill  allowed  by  the  clerk  will  not 
be  considered  unless  it  is  shown  that  it  could 
not  hare  been  allowed  by  the  judge. — Glass  v. 
Zutavern.  01  N.  W.  579,  43  Neb.  334. 

[b]  (Neb.;    1895.) 

The  clerk  of  the  court  below  can  settle 
and  allow  a  bill  of  exceptions  only  during  the  ab- 
sence or  sickness  of  the  judge,  as  provided  by 
Code  Civ.  I'roc.  §  311. — Nelson  v.  Johnson  (Neb.) 
62  X.  W.  244. 

44  Neb.  7. 

[c]  (Neb.;    1895.) 

A  review  cannot  be  had  on  a  bill  of  ex- 
ceptions settled  by  the  clerk  of  the  district  court, 
where  the  bill  fails  to  show  sickness  of  the 
judge  or  his  absence  from  the  district,  or  that  the 
parties  agreed  on  ihe  bill. — Griggs  v.  Harmon 
(Neb.)  03  X    W.  125. 

45  Neb.  21. 

[d]  (Neb.;    1895.) 

A  bill  of  exceptions  settled  by  the  clerk, 
without  an  agreement  thereon,  cannot  be  con- 
sidered.—Mattis  v.  Connolly  (Neb.)  63  N.  W. 
918 

45  Neb.  628. 

[e]  (Neb.;    1890.) 

A  certificate  of  the  clerk  of  the  district 
court  that  the  proposed  bill  of  exceptions  is  a 
true  and  complete  transcript  of  all  the  papers  and 
proofs  in  the  case  does  not  constitute  a  settle- 
ment or  allowance  of  the  bill.— White  v.  Smith 
(Neb.)  66  N.  W.  638. 

47  Neb.  625. 

[f]  (Neb.;    189G.) 

The  clerk  of  the  district  court  is  clothed 
with  the  power  to  sign  and  allow  a  bill  of  ex- 
ceptions, when  it  is  made  to  appear  by  affidavit 
that  the  trial  judge  is  absent  from  his  district. 
-Chicago,  B.  &  Q.  R.  Co.  v.  Hyatt  (Neb.)  67 
N.  W.  8. 

48  Neb.  161. 

I  4.   Stipulations. 

[a]  (Neb.:    1895.) 

A  mere  stipulation  of  counsel,  not  at- 
tached in  writing  to  the  bill  of  exception,  is  not 
sufiieient  to  authorize  the  clerk  to  sign  and 
allow  the  bill,  iu  the  absence  of  a  showing  that 
the  judge  is  dead,  or  prevented,  by  sickness  or 
absence,  from  signing  and  allowing  it.— Mar- 
tin v.  Fillmore  County  (Neb.)  62  N.  W.  863. 
44  Neb.  719. 

[b]  (Neb.;    1895.) 

Mere  stipulation  of  counsel  that  the  clerk 
may   sign   and   allow  a  bill  of  exceptions  is   in- 
sufficient to  authorize  him  to  do  so. — Yenney  v. 
Central  City  Banu  (Neb.)  62  X.  W.  S72. 
44  Neb.  402. 

[c]  (Neb.;    1895.) 

To  authorize  the  clerk  for  the  trial  court 
to  sign  and  allow  a  bill  of  exceptions,  it  must 
appear  that  the  judge  was,  because  of  his  ab- 
sence or  sickness,  unable  to  do  so  himself,  or 
that  the  parties  agreed  upon  the  bill,  the  mere 
stipulation  of  counsel  that  the  clerk  of  court 
may  allow  and  sign  the  same  not  being  sufficient. 
—School  Dist.  Xo.  49  of  Adams  County  v.  Coop- 
er, 62  X.  W.  10S4.  44  Neb.  714;  Rice  v.  Win- 
ters. 63  X.  W.  S30,  45  Neb.  517. 
[dl     (Neb.;    1896.) 

The  clerk  of  court  was  authorized  to  settle 
a  bill  of  exceptions  by  the  following  stipulation: 
"Returned  this  bill  of  exceptions  *  *  *  with- 
out amendments;  and  it  is  hereby  stipulated 
*  *  that  the  clerk  of  the  district  court  shall 
allow,  sign,   and  certify  this  bill  of  exceptions, 


and  make  the  same  a  part  of  the  record  in  this 
case,  and  be  the  bill  of  exceptions." — Fire  Ass'u 
of  Philadelphia  v.  Ruby  (Neb.)  68  N.  W.  939. 

[e]     (Neb.;    1897.) 

The  clerk  may  sign  the  bill  of  exceptions  in- 
stead of  the  trial  judge,  if  authorized  to  do  so 
by  stipulation  of  the  parties. — Behrends  v.  Bey- 
sehlag  (Neb.)  69  N.  W.  835. 

[fl     (Neb.;    1897.) 

A  stipulation,  signed  by  the  parties,  that  the 
clerk  shall  "sign  this  bill  of  exceptions,"  instead 
<>!'  the  trial  judge,  is  equivalent  to  an  agreement 
that  the  paper  to  which  the  stipulation  is  at- 
tached is  in  fact  a  bill  of  exceptions. — Behrends 
v.  Beyschlag  (Neb.)  69  N.  W.  835. 

§   5.    Time     of     presentation,     settlement, 
and  filing. 

[a]     (Iowa;    1895.) 

Under  Code.  §  2831,  providing  that  bills 
of  exception  must  be  filed  during  the  term,  or 
within  such  time  thereafter  as  the  court  may 
fix.  but  that  in  no  event  shall  the  time  be  ex- 
tended more  than  30  days  beyond  the  term  ex- 
cept by  consent  of  the  parties  or  by  order  of  the 
judge,  where  a  party,  for  any  reason,  fails  to 
file  a  bill  of  ixoeotions  within  the  time  fixed  by 
an  order,  his  right  to  file  it  cannot  be  revived 
by  the  court. — White  v.  Guarantee  Abstract  Co. 
(Iowa)  65  X.  W.  305. 

[lil     down:    l.S!)7.i 

In  a  suit  against  a  city  for  damages  and 
an  injunction,  a  judgment  for  damages  was 
entered  on  September  IS.  1894,  but  the  case 
was  retained  as  to  the  injunction  until  Decem- 
ber 11,  1894,  when  a  decree  was  entered  deny- 
ing the  writ,  and  reciting  that  by  consent  60 
days  were  allowed  plaintiff  "to  settle  his  bill 
of  exceptions."  No  order  had  been  entered  ;il- 
lowing  the  city  to  file  exceptions  to  the  judg- 
ment after  the  term  at  which  it  was  rendered, 
but  its  bill  was  filed  after  such  term,  on  De- 
cember 17,  1894.  Held,  that  the  bill  was  not 
tiled  in  time. — Bennett  v.  City  of  Marion  (Iowa) 
70  X.  W.  105. 

[cj     (Iowa;    1897.) 

The  letters  "O.  K.,"  followed  by  the  names 
of  appellee's  attorneys,  on  a  bill  of  exceptions 
filed  after  term,  will  not  be  considered  as  an 
approval  of  the  filing  at  such  time,  if  it  does 
not  appear  when  the  notation  was  made,  and 
there  is  nothing  to  show  whether  it  meant  an 
approval  of  the  filing  at  such  time,  or  merely 
of  the  contents  of  the  bill. — Bennett  v.  City  of 
Marion  (Iowa)  70  X.  W.  105. 

[d]  (Neb.;    1895.) 

Code  Civ.  Proc.  §  311,  requires  the  bill 
of  exceptions  to  be  presented  to  the  trial  judge 
for  settlement  within  60  days  after  adjourn- 
ment sine  die  of  the  term  of  court  at  which  the 
motion  for  new  trial  was  overruled  and  the 
judgment  was  rendered.  Held,  that  where  the 
bill  of  exceptions  was  not  presented  to  be  sign- 
ed for  10  months  after  its  return  by  the  oppo- 
site party  without  suggestion  of  amendment, 
and  it  did  not  appear  when  the  term  of  court 
at  which  the  judgment  was  rendered  and  the 
motion  for  new  trial  was  overruled  adjourned 
sine  die.  the  supreme  court  could  not  presume 
that  such  term  of  court  was  adjourned  within 
6u  days  of  the  time  the  bill  was  present! 
signing,  and  the  bill  would  hence  lie  quashed 
—Conway  v.  Grimes,  64  N.  W.  971,  46  Xeb. 
288. 

[e]  (Neb.;   1896.) 

Where  a  trial  has  been  had  and  a  motion 
for  a  new  trial  sustained,  the  time  for  preparing  a 
bill  of  exceptions  embodying  the  evidence  on 
that  trial  is  fixed  at  the  latest  by  the  term  at 
which  the  motion  for  a  new  trial  was  sustained, 
and  not  by  the  term  at  which  final  judgment  was 
rendered,  or  at  which  a  new  trial  was  had,  or  a 
new  trial  after  such  second  trial  denied. — State  v. 
Ambrose  (Xeb.)  (16  N.  W.  306. 
47  Xeb.  235. 
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By.  Co.  (Neb.)  69 
N.  \V.  II  I'.i;    Alexander  v.  Overton,  1. 1.;    Hake 
v.  Woolner,  Id.:    Mapes  v.  Village  of  Syracuse,, 
lil.;    Brown  v.  Iiariinan,  1.1. 
[h]     (\.  I).:    1896.) 

The  district  iudge  baa  pov  er  to  settle  a 
bill  of  i"  cepiions  after  an  appeal  has  been  per- 

.    original  record  in   the  i 
still    in    the    district    court.— Coulter    v.    Great 
Northern  Kv.  Co.  (N.  I).)  67  X.  W.  1040. 
5  X.  D.  568. 
[1]     (S.  I>.:    LS95.) 

The  trial  court  cannot,  except  for  good 
cause   shown,   as   required    by   Comp.    Laws.   § 
ettle  a  bill  of  exceptions  after  the  expira- 
tion of  tin-  statutory  and  extended  time. — Mc- 
Gillyeuddy  v.  .Morris  (S.  D.)  65  X.  W.  14. 
[j]     (Wis.:    1.-.S15.) 

Though  exceptions  to  findings  must  be  filed 
within  lu  .lavs  after  notice  of  entry  of  judgment 
(Rev.  St.  §  2870),  unless  the  eourl  permits  them 
to  be  Bled  la  ter  (section  2831).  it  will  be  presumed, 
on  their  appearance  in  thi   I  teptjons  bear- 

ing date  subsequent  to  the  10  days,  without  ex- 
planation, that  the  court  gave  leave  for  the  filing. 
enrizi  v.  Kehr  (Wis.)  G3  X.  W.  285. 
90  Wis.  344. 

§   6.    Extension  of  time. 

La]     (Minn.:    189-J.) 

Alter  an  appeal  from  an  order  denying 
j  motion  for  a  new  trial,  made  on  the  judge's 
minutes,  is  taken,  a  supersedeas  appeal  bond 
is  filed,  and  the  time  to  settle  a  case  or  bill  of 
exceptions  has  expired,  the  trial  court  may 
grant  leave  to  serve  a  proposed  ease  or  bill  of 
exceptions,  extend  the  time  to  settle,  and  settle 
and  allow  the  same.  —  Loveland  v.  Cooley 
(Minn.)  61  X".  W.  138. 
59  Minn.  259. 
[l>]    (Neb.;  is:»5.) 

U  is  not  error  to  deny  a  motion  for  the 
extension  of  time  for  preparing  and  serving  a 
bill  of  ex.  eptions,  where  the  party  seeking  such 
extension  has  not  used  due  diligence. — Stoin  v. 
Vannice,  62  X.  W.  404,  44  Xeb.  132. 

[c]  (Neb.;    1896.) 

An  application  under  Code  Civ.  Proe.  § 
311,  as  amended  in  18S1,  for  an  extension  of 
time  within  which  to  prepare  a  bill  of 
tions,  must  be  addressed  to  the  judge  to  whose 
rulings  the  exceptions  were  taken,  though  his 
term  of  office  has  expired  since  the  trial.  Payne 
v.  Jones  (1891)  50  N.  \V.  S.  33  Neb.  200,  dis- 
tinguished.—[Iaiiscora  v.  Lantry,  07  X.  W.  70'J, 
■IS  Xeb.  665. 

[d]  (S.  D.s    isno.l 

A  bill  of  exceptions  will  not  be  stricken  out 
on  the  ground  that  the  time  to  settle  the  same 
had  expired,  where  the  bill  was  served  in  time, 
and  the  judge  extended  time  for  settlement  by 
an  order  reciting  that  such  extension  was  for 
"good  cause  shown."— Davis  v.  Cook  (S.  D.)  69 
X.  W.  IS. 

§  7.    Notice  before  settlement. 

(Iowa:   l.s<>T,.> 

The  official  stenographer's  report  of  the 
evidence   certified    by   the  judge   constitutes   a 


8   8.    Ami  lid m.  j.i 
|n|     (Mich.)    i 

Under  3    How.   Ann.    St.    §   8534e2,   pro- 
viding for  a  and  that,  if  the 
rapher's  do                 rtified  by  the  court 
■   for  appeal,  th  !  may  tax 

;  that  BUCh  I 
may    be    used    DJ  in  pi 

ing    an  i  th"    euuri 

require  appellant  to  furnish  th  party 

with    a 

sary  to  pr  pan-  amendments  to  a  bill 
tions.-   Gillii  it  (Mil  n.)  ,:l  X.  \Y.  t:::: 

|l.]     (S.  Ii.:    1896.) 

The  trial  judge  may  allow  a  bill  of  ex 

amended  after  it  i.,  submitted  to  him 
t  lenient    by    inserting    a 
the  particular  errors  relied  on. — Davis  v.  Cook  (S. 
It.)  69  X.  W.  18. 
[c]     (Wis.:    (895.) 

Where   amendments   to  a   bill  of  i 
tions   are   not    il  i  I    tie  rein,    but    I 

idge's    certificate,    the    court    will    strike 
out  the  bill  of  its  own  motion.     King  v.  Town  of 
Fannin::,    n   i  \\  is.)   62  X.  \V.  928. 
Wis.  62. 

See,  also,  "Appeal,"  §  155. 


EXCESSIVE  DAMAGES. 

See  "Damages,"  §§  34-37. 

EXCHANGE  OF  PROPERTY. 

on   of   remedies  by  party  defrauded,  see 
"Election  of  Remedies,"  §  1. 

§   1.    Rights  of  parties. 

[a]  (Mich.;   is:;r,.) 

Where  an  exchange  of  goods  for  land 
was  to  be  made  on  the  basis  of  an  appraisal  at 
cost,  and  one  of  the  parties  misrepresented  the 
cost  of  the  goods,  and  removed  the  cost  marks, 
and  raised  the  cost  price,  and  destroyed  his 
hooks,  the  other  party  to  the  contract  is  not  con- 
cluded by  the  inventory  of  the  appraisers. — Sut- 
liff  v.  Dayton  (Mich.)  05  X.  W.  522. 

[b]  Olicn.i    1896.) 

Plaintiff  contracted  to  exchange  a  stock 

of  goods  for  certain  lots  owned  by  defendant. 

ribed   by    block   and    number.      Defendant 

represented  that  one  of  the  lots  was  located  iu  a 

n  pottion  of  t lie  city,  and  showed  plaintiffa 

h.t.  which  he  alleged  wasthe  one  described  in  the 

id  executed  a  deed.     Subsequently 

plaintiff  discovered  that  the  lot  was  in  another 

and    different    locality,    and   of   less    value,    than 

the  one  pointed  out   by  defendant.      Held,  1hat 

plaintiff    could    not,    upon    waiver   of   the    torr. 

maintain  assumpsit  for  the  value  of  the  lot. — 

Reed  v.  Ismond  (Mich.)  07  X.  W.  912. 

§  2.    Action  for  breach  of  contract. 

[a]     (Iowa:   1896.) 

In  an   action  for  refusal  to  accept  land 
I  which  plaintiff   agreed  to  convey  to  defendant 
'  in    exchange    for    other   property,    plaintiff,    to 
prove  his  title,  offered  an  abstract,   which  the 
abstractor  testified   was  correct.      Attached   to 
(he  abstract  was  the  certifi     te  of  another  ab- 
ng   that  the  title  remained    un- 
changed  from  the  date  of  the  abstract    Eeld, 
that  as  the  certificate  was  part  of  the  abstract 
which  plaintiff  furnished  defendant  at  the  time 
the   contract  was  to  be  consummated,    and   as 
plaintiff's   evidence  of  title  was   sufficient  inde- 
pendent of  the  certificate,   it  was  not   error   t» 
refuse   to   strike   it   out. — Warren   v.   Chandler 
(Iowa)  07  X.  W.  242; 


733    (§  -2) 


EXCHANGE  OF  PROPERTY— EXECUTION,  L 


(§  4)     784 


lb]     (Mich.(    1895.) 

Plaintiff  and  defendant  having  contract- 
ed in  writing  ti  exchange  certain  realty  for  per- 
sonal!: I  !|  cannot  show  by  parol  that  de- 
nted the  land  to  he  worth  much 
more  than  it  really  w;\s.  and  that  such  repre- 
sentation was  omitted  from  the  contract  by 
fraud,  in  an  action  on  an  implied  prom 
pay  the  difference  in  value. — Warnes  v.  Bruba- 
ker  (Mich.)  (35  N.  W.  276. 

§  3.    Damages   for   breach   of  contract  to 
exchange. 

[a]     down:    JS9G.) 

1  defendant  having  put  it  out  of  his  pow- 
er to  perform,  by  conveying  to  another  part  of 
the  property  he  was  under  contract  to  convey 
aintiff,  plaintiff  was  entitled  to  substantial 
damages  for  the  breach. — Warren  v.  Chandler 
(Iowa)  67  N.  W.  242. 
lb]     (Iowa;   1S9G.) 

In  an  action  for  breach  of  a  contract 
to  exchange,  plaintiff  is  entitled  to  recover  the 
expenses  incurred  by  him  after  execution  of 
the  contract,  in  an  endeavor  to  perform,  but 
before  he  learned  that  prior  thereto  defendant 
had  put  it  out  of  his  power  to  perform,  by  con* 
veying  to  another.— Warren  v.  Chandler  (Iowa) 
67  N.  W.  242. 

IcJ     (Iowa;    189(3.) 

In  an  action  for  breach  of  a  contract 
to  transfer  certain  land  and  a  stock  of  goods. 
in  exchange  for  land  to  be  conveyed  by  plaintiff 
to  defendant,  together  with  plaintiff's  note  for 
the  money  difference  between  the  properties, 
the  court  directed  the  jury  to  find  the  value  ot 
the  land,  and  the  rent  thereof,  which  plaintiff 
was  to  convey  to  defendant,  and  the  amount  for 
which  plaintiff  was  to  give  his  note  on  complet- 
ing the  invoice  of  said  goods,  on  or  about  the 
date  when  th?  exchange  was  to  be  made,  to 
find  the  value  of  the  real  estate  and  of  the 
goods  that  defendant  was  to  transfer  to  plain- 
tiff, to  add  thereto  the  incumbrances  which 
defendant  was  to  assume,  and  the  difference 
would  be  the  measure  of  damages.  Held,  that 
the  instruction  was  not  incorrect,  in  that  it  per- 
mitted plaintiff  to  recover,  if  at  all,  the  differ- 
ence between  the  value  of  the  pr<  perty  he  was 
to  give  and  the  value  of  that  which  he  was  to 
ve,  as  plaintiff  was  not  confined  merely  to 
any  change  in  the  values  between  the  time' the 
contract  was  made  and  the  time  of  the  allege*! 
breach.— Warren  v.  Chandler  (Iowa)  67  N.  W. 
242. 


EXCUSABLE  HOMICIDE. 

See  "Homicide,"  §§  14-18. 

EXECUTED  CONTRACTS. 

Operation  of  statute  of   frauds,   see  "Frauds, 
Statute  of,"  §  1. 


EXECUTION. 

I.  ISSUANCE  AND  VALIDITY,  §5  1-8. 
II.  PROPERTY  SUBJECT  TO,  §§  9,  10. 

III.  LEVY  AND  LIEN,  §§  11-14. 

IV.  CLAIMS  BY  THIRD  PERSONS,  §§  15- 

V.  SALE,  §§  19-29. 
VI.  RETURN,  §§  30,  31. 
VII.  DISTRIBUTION    OP    PROCEEDS,    §§ 

32,  33. 
VIII.  REDEMPTION,  §  34. 
IX.  RELIEF    AGAINST    EXECUTION,    §§ 
35-37. 


X.  SUPPLEMENTARY     PROCEEDING S, 

§§  3S-14. 
XL  EXECUTION    AGAINST    THE    PER- 
SON, §§  45,  4G. 

See,  also,  "Attachment";  "Garnishment";  "Ju- 
dicial Sales." 

Liability  for  wrongful  levy,  see  "Sheriffs  and 
Constables,"  §§  8-10. 

On    judgment    against    corporation,     con:    rj 
precedent  to   action   to   enforce   stockholders' 
liabilities,  see  "Corporations,"  §  SI. 

of  foreclosure,  see  "Mortgagee"  §  63. 

of  justice,  see  "Justices  of  the  Peace."  §  27. 

Replevin   for   property   seized,    see   "Replevin," 

§  4. 
Stay_or  release  pending  appeal,  see  "Appeal." 

S  270. 
To  enforce  charge  for  alimony,  see  "Divorce," 


I.    ISSUANCE  AND  VALIDITY. 

Issuance  and  return  as  condition  precedent  to 
creditors'  suit,  see  "Creditors'  Bill,"  §  2. 

§    1.    Time   of  issuance. 

[a]  (Mich.;    1S95.) 

Under  How.  Ann.  St.  §  7029,  declaring 
that  no  execution  on  judgment  against  appel- 
lant and  surety  shall  be  ievied  on  the  surety's 
property  unless  such  execution,  if  issued  in  the 
circuit  court,  is  issued  within  30  days,  or,  if  is- 
sued in  the  supreme  court,  within  90  days,  from 
the  time  when  it  shall  be  legally  issuable,  the 
30  days  begin  to  run,  not  from  time  judgment  is 
rendered  in  the  supreme  court,  but  from  the 
time  remittitur  is  filed  in  the  circuit  court. — 
Wright  v.  King  (Mich.)  65  N.  W.  556. 

[b]  (Mich.;    1896.) 

Under  2  How.  Ann.  St.  §  8721,  providing 
that  the  time  of  the  absence  of  the  debtor  from  tin- 
state  shall  not  be  included  in  computing  limita- 
tions, and  section  8736,  making  limitation  on  a 
judgment  10  years,  execution  may  issue  on  a 
deficiency  judgment  at  any  time  within  10 
years,  excluding  any  time  defendant  may  have 
been  absent.— Shelden  v.  Barlow  (Mich.)  66  N. 
W.  33  s 

[c]  (S.  r>.;   1S96.) 

Under  Comp.  Laws,  §  5110,  providing  for 
the  issuance  of  execution  within  five  years  aft- 
er entry  of  judgment,  no  execution  "can  issue 
until  after  such  entry.— Locke  v.  Hubbard  (S. 
D.)  CL>  N.  W.  588. 

§   2.   After  entry  of  stay. 

(Mich.:   1896.) 

Where  slay  of  execution  for  20  days  was 
granted  on  a  judgment  for  plaintiff  from  the 
date  of  its  rendition,  June  18.  1895.  a  writ  of 
execution  issued  and  delivered  July  8,  1895,  1o 
plaintiff's  attorney,  but  not  delivered  to  the 
sheriff  till  July  9,  1S95,  was  valid.— Peterson 
v.  Carpenter  (Mich.)  66  N.  W.  4S7. 

§  3.    Issuance  before   entry  of  judgment. 
(Iowa:   1S9.'>.> 

Where,  at  the  time  of  issuing  an  execu- 
tion, the  only  evidence  of  the  existence  of  a  judg- 
tueut  is  the  entry  by  the  judge  in  his  calendar 
for  judgment,  and  an  unapproved  copy  of  the 
judgment  filed  with  the  clerk,  the  execution  is 
void— Winter  v.  Coulthard  (Iowa)  62  N.  W.  732. 
94  Iowa,  312. 

§  4.    Issuance  in  vacation. 
(Mich.;    1894.) 

Execution  on  a  judgment  for  the  posses- 
sion of  land  may  be  issued  in  vacation  as  a 
matter  of  course  if  the  time  limited  for  the 
stay  of  execution  has  expired.— Christler  v, 
Locke  (Mich.)  GI  X.  W.  263. 
103  Mich.  86. 
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§  5.    Against  property  of  deceased  debtor. 
(Ml  ii  ii.;     I"  _ 

189-1       5447, 

btor,  ta  lim- 
ited to  ca  es  »  herein  a  lien  was 

-  death,  and  hence  ia  not  given  to  a 
or  who  procured  a  judgment  In  the  debt- 
or's  lifetime   in   a   county   other   than    that    in 
which  the  property  sought  to  be  subjected  to  ex- 
i.   and   who  did    not   file  a 

ipl  ol   thi  the  latter  c itj 

until  after  the  debtor's  death.— Byrnes  v.  Sex- 
64   V  W.  155. 
62   Minn.  135. 

§  6.    Recitals. 

(Mien.;    is!>.-..> 

Where  the  summons  nn<l  declaration  to 

assumpsil  contained  lent   thai  the  suit 

I  i  uted  t,.  enforce  a  mechanic's  lii 

u  Igment,  which  was  in  assumpsit,  contain- 

i  a  like  statement-:  an  execution  against  defen  1- 

property  in  general  is  valid,  though  it  i- 

tains    ii    recital    of 'the   lion.     Koepke    v.    Dyer 
(1890)  15  -N.  W.  14:J,.  80  Mich.  311,  distinguished. 
Ulured  v.  Voller,  65  N.  W.  285. 

§  7.    Alias  writs. 

(Mien.;    1896.)  . 

A  second  execution  cannot  be  Issued 
whore  there  is  an  existing  levy  undischarged.— 
Friyer  v.  McNaughton  (Mich.)  07  N.  W.  078. 

i  8.   Abandonment  of  execution. 

ta]     (Mien.;    L896.) 

Mere  delivery  of  a  writ  of  execution, 
with  levy  indorsed  thereon,  to  the  justice  who 
issued  the  same,  does  not  constitute  an  aban- 
donment of  the  execution.— Friyer  v.  McNaugh- 
ton (Mich.)  67  N.  W.  078. 
lb]     (MIcta.s    1896.) 

The  taking  out  of  a  second  execution, 
thougli  evidence  of  an  abandonment  of  a  prior 
execution,  is  not  conclusive. — Friyer  v.  Mc- 
Naughton (Mich.)  67  N.  W.  978. 


II.    PROPERTY  SUBJECT  TO. 

Property  subject  to  supplementary  proceedings, 

see  post,  §  39. 
Exemption    of   property   in   custodia   legis,   see 

"Exemptions,"  §  10. 

§   9.    Equitable  interest  in  land. 

(Neh.;    1896.)  '    . 

The  equitable  interest  of  a  judgment  debt- 
or in  land,  if  not  coupled  with  possession,  can- 
not be  subjected  to  payment  of  the  debt  on  exe- 
cution—First Nat.  Bank  v.  Tighe  (Neb.)  68  N. 
W.  490. 

§   lO.    Rights  under  building   contract. 
(Slinn.;    1895.) 

Neither  the  rights  of  a  contractor  to 
money  in  payment  for  work  under  the  contract, 
nor  a  claim  of  the  contractor  for  unliquidated 
damages  suit',  red  because  of  delays  on  the  part 
of  the  employer  in  furnishing  materials,  are  sub- 
ject to  levy,  in  the  hands  of  the  employer,  under 
a  judgment  against  the  contractor,  and  the  fact 
that  the  amount  due  is  subsequently  adjusted 
by  agreement  is  immaterial.— In  re  Kelly 
(Minn.)  62  N.  W.  280;  Iron  River  Brown  Stone 
Co.  v.  Gunniss,  Id. 

III.    LEVY  AND  LIEN. 

8   11.    Levy. 

[a]     (Iowa;   1897.)        ,....,.  ... 

A  levy  on  a  safe,  which  is  locked,  ana  its 
contents,  described  in  the  return  as  "notes  and 
money  and  books,"  is  a  good  levy  on  notes  pay- 


able to  tl i  utii, n  defendant  d   in 

i         .  69  N.  W.  Mil. 

1 1, 1     (Mlcb.i    i 

A  judgment   i  ■    levj 

of  an  execution  on  the  when 

the  property  is  left   in  the  debt 
and  by  him  plac<  the  officer's  control. 

I.,     field  v.   Ball  (Mich.)  61  N.  \V. 

L03    Mich.   17. 
[c]     (Neb.  i    1805.) 

The  validity  of  a  levy  on  personalty  is 
ii  i    that   the   ol 
would  make  biro   liable  as  a  il    for 

the  pi  o  il  ins  writ.    Gi         I 

i  63  N.  W.  376. 
4r,  N.l,.  119. 

[Il]      l.N.-l,.;     l^lPli.) 

An  agrei  ment  that,  if  execution  I 
for  the  balance  ol  a  judgment,  it  si,., i  Id  i 
lei  led  on  properl  judg- 

ortine   to   property   of 
hers,   w.-is   broad   en,, ugh   to   inclu  le  an 
tion  for  costs.    Gibson  v.  McClay  (Neb.) 
66  N.  \v.  851. 

17  Neb.  000. 


12. 


Release. 


(Wis.)    1WI7.I 

Where  the  judgment  debtor  and  one  of  his 
creditors  by  fraud  induced  the  judgment 
itor  t"  release  a  levy  of  execution,  so 
able  the  creditor  to  levy  and  obtain  a  p 

i  thai  the  agreement  for  release  pro- 
vided  that   the  judgment   creditor   might 

or,  to  a  certain  amount,  ai 
prices   to   be  fixed   by   himself,   does   not  show 
tors,  of  v,  hose  exist- 
ence the  judgment  creditor  was  not  an;"1',  and 
so  prevent  the  iudgmi  i  r  from  claiming 

I  v  so  released.— Marks  v.  Auer- 

bach  i\\  is.)  69  N.  W.  1001. 

§13.    Lien. 

(Neb.:   1895.) 

An  officer  cannot  hold  property  under  an 

execution  issued  on  a  void  judgment  as  against 

v  ner  of  the  property.    Overruling  Wilson 

v.    M.ieklin    (1878)   7   Neb.   50.— Miller   v.   Plue, 

GI  N.  W.  232,  45  Neb.  701. 


14. 


Priorities. 


[a]  (Midi.:    1895.) 

The  possession,  through  a  tenant,  of  a 
building  under  an  unrecorded  contract  of  pur- 
chase is  constructive  notice  to  persons  levying  on 
the  land  under  an  execution  against  the  grantor, 
so  as  to  prevent  the  lien  under  the  levy  having 
priority,  under  Pub.  Acts  18S9  (Act  No.  227), 
providing  that  the  filing  of  a  proper  notice  of  levy 
with  the  register  of  deeds  shall  be  a  lien  on  the 
land,  which  shall  be  valid  against  all  prior  gran- 
tees of  whose  claims  the  party  interested  shall 
not  have  actual  or  constructive  notice. — Corey  v. 
Smalley  (Mich.)  64  N.  W.  13. 

[b]  (Mich.;    1895.) 

Land  in  possession  of  a  vendee  holding 
under  an  unrecorded  contract  of  purchase  was 
levied  on  under  execution  acainst  the  vendor, 
who  had,  prior  thereto,  assigned  his  interest  in 
the  contract  of  sale  in  fraud  of  his  creditors. 
Held,  that  the  recording  of  the  levy  was  not  con- 
structive notice  to  the  vendee  of  the  claims  of 
the  execution  plaintiff  so  as  to  render  payments 
by  the  vendee  to  the  assignee  of  the  contract 
invalid  as  against  the  execution  plaintiff. — Co- 
rey v.  Smalley  (Mich.)  64  N.  W.  13. 

IV.    CLAIMS   BY   THIRD   PERSONS. 

§15.    Right  to  intervene. 

(Iowa  |   1896.) 

Neith  i  Uode,  §  3016,  providing  for  the 
intervention  of  persons  claiming  an  interest  in 
"attached  property,"  nor  section  3051,  provid- 
ing for  intervention  in  proceedings  by  "garnish- 
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ment  on  execution,"  authorizes  intervention  by 
a  person  claiming  an  interest  in  property  seized 
under  execution  issued  on  a  judgment. — Ball  v. 
Cedar  Val.  Creamery  Co.  (Iowa)  67  N.  W.  232. 

§    16.    Notice  to  officer  of  claim. 

[a]  (Iowa;    18!>.j.> 

Tin'  admission  of  the  deputy,  when  testi- 
fying, that  he  received  the  notice,  is  sufficient 
proof  of  its  delivery. — Peterman  v.  Jones  (Iowa) 
03  X.  W.  33S. 

[b]  (Iowa:    1895.) 

I'll. lir  Code.  S  3055,  providing  that  after 
levy  the  officer  shall  be  protected  from  liability 
ison  of  the  levy  till  he  receives  written  no- 
tice from  a  third  person  that  he  claims  the  prop- 
erty, it  is  sufficient  to  serve  it  on  the  deputy  who 
made  the  levy,  and  "laimant  having  delivered  the 
notice  and  a  copy  to  the  deputy,  and  he  having 
read  the  original  and  indorsed  acceptance  of  serv- 
lereon,   and   returned   it.   keeping  the  copy, 
the   service   is    sufficient.  —  Peterman   v.    Jones 
(Iowa)  03  N.  W.  338. 
[cj     down:    1806.) 

A  judgment  creditor,  to  induce  the  sheriff 
to  sell  property  levied  on,  although  no  notice  bad 
been  received  that  the  property,  was  claimed  by 
a  third  person,  voluntarily  executed  a  bond  to 
indemnify  the  sheriff.  Held,  that  under  Code, 
;,  3055,  providing  that  if,  on  levy,  the  officer  re- 
ceives notice  that  the  property  is  claimed  by  a 
third  person,  he  may  release  the  levy  unless 
bond  is  given,  but  he  shall  not  be  liable  until  he 
receives  such  notice,  the  judgment  creditor  is 
not  liable  on  the  bond  to  one  claiming  the  prop- 
erly, in  default  of  notice  to  the  sheriff,  their  lia- 
bility being  contingent  on  the  liability  of  the 
sheriff. — Whitney  v.  Gammon  (Iowa)  67  N.  W. 
405. 

§   17.    Injunction   by   claimant. 
(Minn.;    1807.) 

The  enforcement  of  an  execution  will  not  be 
enjoined  at  suit  of  a  third  person  claiming  the 
rty  because,  by  reason  of  the  threatened 
sale,  insurance  of  the  property  has  been  canceled. 
— Pelican  River  Milling  Co.  v.  Maurin  (Minn.) 
69  N.  W.  1149. 

§  18.   Replevin. 
(Neb.:   1897.) 

Where  property  levied  on  is  replevied  by  a 

third  person,  it  cannot  be  again  levied  on  under 

another  writ  against  the  same  person  pending  the 

in  suit— Beagle  v.  Smith  (Neb.)  69  N.  W. 

856. 


V.    SALE. 

Injunction  by  claimant,  see  ante,  §  17. 

Effect  on  widow's  right  to  dower,  see  "Dower," 

5  2. 
Of  note,  see  "Negotiable  Instruments,"  §  38. 

§   19.    Presumption. 

(Minn.:    lwill.i 

Where  a  sheriff  levies  on  property  under 
an  execution,  and  notes  the  fact  of  levy  on  the 
writ,  the  presumption  is  that  he  does  his  duty 
by  proceeding  to  sell  the  property  before  making 
a  return  of,  or  filing,  the  execution. — Bradley  v. 
Sandilands  (Minn.)  68  N.  W.  321. 

S  20.   Time  of  sale. 
(Neb.:    1895.) 

Comp.  St.  1895,  §  6085,  limiting  the 
power  of  an  officer  to  advertise  real  estate  and 
offer  the  same  for  sale  under  execution  more 
than  twice  under  one  appraisement,  does  not 
authorize  the  officer  to  reappraise  property  twice 
advertised  and  offered  for  sale,  and  not  sold  for 
want  f  bids,  and  offer  it  for  sale,  after  the 
expiration  of  the  life  of  the  execution  as  lim- 
ited by  section  6101.— Burket  v.  Clark  - 
64  X.  W.  1113,  40  Xeb.  4G6. 
4  N.W.DIG.— 24 


§  21.   Notice. 

[a]     (Iowa;    1S94.) 

Where  the  name  of  defendant,  the  date 
and  amount  of  the  judgment,  the  court  which 
rendered  it,  and  the  fact  that  attachment  had 

issued  on  the  land  in  question,  were  prop- 
erly set  out  in  the  execution,  the  sale  there- 
under is  not  made  void  by  a  mistake  in  the 
name  of  plaintiff  in  the  execution  and  notice  of 
sale,  or  by  defects  in  the  notice.— Griffith  v.  Mil- 
waukee Harvester  Co.  (Iowa)  61  N.  W.  243. 

92  Iowa,  634. 
n>]    (S.  n.:   isiwi.i 

Under  Comp.  Laws,  §§  5141,  6111,  re- 
quiring public  notice  to  be  given  at  least  10 
days  before  an  officer  can  sell  property  levied 
upon  by  virtue  of  an  execution,  a  sale  and  de- 
livery thereof  upon  8  days'  notice  is  unauthor- 
ized, and  renders  the  seizure  and  all  subse- 
quent proceedings  the  acts  of  a  trespasser  from 
the  beginning. — Bowman  v.  Knott  (S.  D.)  66 
N.  W.  457. 

i  §  22.    Appraisement. 

[a]  (Iowa:    1895.) 

Under  Code,  §  3100,  providing  that  "per- 
sonal property  levied  upon  and  advertised  for 
sale  on  execution  must  be  appraised  before 
sale,"  etc.,  such  appraisement  cannot  be  waived. 
—Minneapolis  Threshing  Machine  Co.  v.  Beck 
(Iowa)  64  N.  W.  637. 

[b]  (Neb.;   1895.) 

Under  Comp.  St.  1895.  §  6082,  providing 
that  after  levy  and  appraisement  the  sheriff 
shall  deposit  with  the  clerk  of  court  a  copy  of 
the  appraisement,  together  with  his  written  ap- 
plication for  liens  and  the  certificates  of  liens 
mentioned  in  the  section,  and  "shall  immediate- 
ly advertise  the  real  estate"  for  sale,  the  copy 
of  the  appraisement,  together  with  such  applica- 
tion and  certificates,  must  be  deposited  with  the 
clerk  before  the  sale  is  advertised.  Ua  Flume 
v.  Jones  (1876)  5  Neb.  256,  overruled.— Burket 
v.  Clarke,  04  N.  W.  1113,  46  Neb.  466. 

[c]  (Neb.:    1897.) 

An  officer  levying  an  execution  upon  real 
estate  must  cause  an  appraisement  to  be  made, 
and  a  copy  thereof  deposited  in  the  office  of  the 
clerk  of  the  district  court  from  which  the  exe- 
cution issued,  before  the  sale  is  advertised. — 
First  Nat.  Bank  v.  Hamer  (Neb.)  70  N.  W.  497. 

§  23.    Confirmation. 

[a]     (N.  I).;    l.S9«.> 

Comp.  Laws,  §  5149,  providing  for  confir- 
mation of  execution  sales  of  real  estate,  con- 
templates a  mere  ex  parte  proceeding  by  the 
court,  without  looking  beyond  the  report  of 
sale,  and  hence  the  order  of  confirmation  set- 
tles no  question  of  fact  or  proposition  of  law 
as  against  the  owner  of  the  property  sold. — 
Warren  v.  Stinson  (N.  D.)  70  N.  W.  279. 
Lbl     (N.  D.;    189(i.> 

Failure  to  secure  confirmation  of  an  execu- 
tion sale  will  not  of  itself  warrant  setting  the 
sale  aside. — Warren  v.  Stinson  (N.  D.)  70  N. 
W.  279. 

§   24.    Inadequacy   of  price, 
fa]     (Iowa;    1894.) 

The  validity  of  a  sale  of  land  on  execu- 
tion   is  not  affected  by  mere  inadequacy  of  the 
price  for  which  it  was  sold. — Griffith  v.  Milwau- 
kee Harvester  Co.  (Iowa)  61  N.  W.  243. 
92  Iowa,  634. 
[bl     (N.  D.:    ISJMi.) 

Plaintiff  purchased  land  subject  to  the  lien 
of  a  judgment  held  by  A.  On  being  requested 
by  defendant.  A.'s  agent,  to  settle  the  judg- 
ment, he  stated  that  C.,  the  former  owner,  was 
to  pay  it,  and  C,  in  the  presence  of  both  plain- 
tiff and  defendant,  promised  that  he  would  do 
so.  Subsequently,  without  notice  to  plaintiff  that 
the  judgment  had  not  been  paid,  A.  advertised 
and  sold  the  land  under  execution  issued  on  the 
judgment,  bidding  it  in  at  a  grossly  inadequate 
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price,  and  assigning  the  certificate  to  d 

:llit.       I 

the  time  to   redeem  bad  expired,  an 

thin  1  bal  time, 
ba(  ii  w  as  nol  erroi 
Warren  v.  Stinson  (N.  O.J  70  N.  W.  279. 


25.    Mistake. 


Illniu;     IsilT.l 

ion   by   0.   against    W.,   M.,   and 
others    for   foreclosun 

■   w  ..  a  ad 

or  sale 

penult  daring 

t  M.   foi    ta   es  -  upet 

C.  i"  paj  i 
ad,  i        ing   M.  exe- 

cution against  I 

pay  such  ami 

rights  of  M.     L„  attorney  (or  ('..  learning  that 

i  thi  land, 

and  mistakenly   undi  i bat  it   w 

sale  "i    the  property  to  pay  O.'s  judgment    as 
well  as  M.'s  claim  for  taxi  aeriff 

ea  e  of  < ". 
v.  \\'.,  M.,  et  al.,  and  directing  him  to  bi 
the  property  the  total  amount  of  all  claims 
against  it.  By  mistake,  due  to  the  d 
M.'s  attorney  to  the  cirri;,  the  judgment  docket 
showed  the  judgment  and  decree  in  favor  of  M. 
in  :i  ease  entitled  "M.  v.  C.  et  al.," 
and  tin  execution  was  issued  in  the  same  form. 
Owing  to  tliis.  and  the  insistence  of  M.'s  attor- 
ney, who  knew  of  L.'s  letter  ami  his  understand- 
ing of  tlie  matter,  the  sheriff  ignored  L.'s  bid, 
though  he  stated  that  otherwise  he  would  have 
accepted  it,  and  sold  the  property  to  M.  for  a 
third  its  value.  Held,  that  W.  being  insolvent, 
and  the  sale  being  without  redemptioa,  it  should 
be  set  aside,  without  regard  to  whether  the  form 
of  the  judgment  docket  entry  and  of  the  execu- 
tion vitiated  it. — Cornov  v.  Wetmore  (Iowa) 
Tit  X.  W.  178. 

IS   26.    Title  and  rights  acquired  by  pur- 
chaser. 

[a]  (Neb.;    1895.) 

The  purchaser  at  execution  sale  against 
a  husband  alone  takes  his  tille  with  notice  of 
the  wife's  inchoate  right  of  dnwer.— Butler  v. 
Fitzgerald,  61  N.  \Y.  640,  43  Neb.  192. 

[b]  (Nel>.:    1895.) 

A  purchaser  at  execution  sale  of  land 
takes  the  land  subject  to  a  deed  or  mortgage  re- 
corded at  the  time  of  the  sale,  though  unrecord- 
ed at  the  time  the  judgment  under  which  the 
sale  was  had  became  a  lien  on  the  land. — Har- 
greaves  v.  Menken  (Xeb.)  63  N.  W.  951. 
45  Neb.  608. 


tion  iii  bit  hands. — Long  v.  Valient]  (Iowa)  GO  N. 
U     195. 

§  28.    Collateral  attack  on  sale. 

I  u  I     (Neb, |    1895.) 

■    ■ 
judgmi  tl    i    ,i    nor 

r  can  be  aBBailed  in 
tteral     proi 
62  .N.  \V.  22 

|li|     (Neb.)    1896.) 

nn  nt    which    has  anl    under 

Civ.  P  2,  is  void  and  <  annot 

ling.— 
Link  v.  Council  (Neb.)  67  N.  \V.  -175. 
18 

§   29.    Sale  after   redemption   for  balance 
due  on  judgment. 

is.  D.(    I -~;n;. i 

Wl"  i  of  a  judgment  debtor  has 

or  less  than  the  amount  oi 

ment,  and  n  ale  by   thi 

incut  debtor,  tin  lay  again  he  .sold  on  a 

second  i  .issued   on   the  sain,    jud 

for  tli  due   thereon. — Seaman   v.   Gal- 

ligau  (S.  D.)  66  N.  \V.  -15S. 


g   27. 


Right  to   deed. 


down:    1896.) 

Code,  §  3089.  provides  that,  where  the 
purchaser  at  sheriff's  sale  "fails  to  pay  the  mon- 
ey when  demanded,  plaintiff  may  elect  to  pro- 
ceed against  him  for  the  amount:  otherwise,  the 
sheriff  shall  treat  the  sale  as  a  nullity,  and  may 
sell  the  property  on  the  same  day.  or  after  a 
postponement  "  as  authorized  elsewhere.  Held 
that  where  an  execution  for  $500  was  given  to 
the  sherifl  without  notice  that  it  was  issued  on 
an  appeal  judgment,  from  a  sale  to  satisfy  which 
no  redemption  coald  be  had  (Code,  §  31021.  and 
levy  was  made  in  the  belief  that  redemption 
could  be  had.  on  Ian  1  worth  from  $6,000  to  si  1,- 
000,  and  sale  was  made  to  one  who  failed  to  pay 
the  price  for  30  days,  when  the  sheriff  accepted 
the  amount  of  the  •xecution,  with  costs,  and  re- 
turned it  as  satisfied,  the  purchaser  was  not  en- 
titled to  a  deed  OJ  a  subsequent  tender  of  the 
amount  of  the  bid  (no  election  having  been 
made  by  the  plaintiff  to  sue  the  purchaser), 
since  the  sale  was  virtually  nullified,  and  the 
money  was  not  received  by  the  sheriff  for  a  re- 
demption, but  to  satisfy  an  outstanding  execu- 


VI.    RETURN. 

§  30.    Showing  as  to  sale, 
down:    1s<m;.i 

A  sheriff's  return  on  an  execution  recited 
only  thai  on  a  certain  day  he  levied  on  land 
specif;.  cribed,    and,    on    a    subsequent 

day  named,  he  sold  said  land  to  the  judgment 
plaintiff,  naming  him,  for  a  certain  sum,  which 
exceeded  the  amount  of  the  judgment.  There 
was  nothing  to  show  whether  the  costs  were 
paid,  or  what  further,  if  anything,  was  done 
under  the  sale.  ffeld  to  show  a  complete  sale, 
which  satisfied  the  judgment:  and  that  Code, 
§  3089,  providing  that,  where  the  purchaser 
fails  to  pay  the  money,  plaintiff  may  proceed 
against  him,  otherwise  the  sheriff  shall  treat 
the  sale  as  a  nullity,  and  may  resell,  does  nut 
apply.— Harpham  v.  Worthington  (Iowa)  09  N. 
W.  535. 

§   31.    Conclusiveness. 

[a]  (Mich.;    1895.) 

Though  a  sheriff's  return  is  dated  Sun- 
day, it  may  be  shown  by  the  clerk's  entry  and 
the  indorsement  on  the  writ  that  the  return 
was  made  the  Saturday  preceding. — Macomber 
v.  Wright  (Mich.)  65  N.  W.  610. 

[b]  (Midi.:    1896.) 

A  judgment  debtor  may,  in  the  suit  in 
which  the  judgment  was  rendered,  move  to  set 
aside  the  return  on  execution,  and  show  its  falsi- 
ty.—William  Wright  Co.  v.  Frazer  (Mich.)  66 
X.  W.  954. 

[c]  (Mirli.:    1896.) 

A  return  ot  nulla  bona  is  not  open  to  at- 
tack on  a  judgment  creditor's  bill  based  on  such 
return. — William  Wright  Co.  v.  Frazer  (Mich.) 
66  N.  W.  954. 


VII.    DISTRIBUTION  OF  PROCEEDS. 

§   32.    Apportionment, 
[u]     i  Neb.:    1895.) 

Where  two  or  more  judgments  in  favor 
of  different  plaintiffs  against  the  same  defend- 
ant are  entered  at  the  same  term  of  court,  and 
executions  are  issued  thereon  during  the  term, 
or  within  10  days  thereafter,  and  delivered  to 
the  officer,  though  on  different  days,  which  are 
levied  on  the  debtor's  property,  the  proceeds  of 
sale  under  any  or  all  of  such  writs  must  be  ap- 
portio 1    pro    rata    among    the    several    execu- 
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tion  creditors.— Moores  T.  Peycke  (Neb.)  62  N. 
W.  1072. 

44  Neb.  405. 

[b]     (Neb.;    1895.) 

Two  executions  were  issued  against  the 
same  debtor  on  judgments  of  the  district  court 
dining  the  term  at  which  they  were  entered,  and 
placed  in  the  hands  of  the  sheriff,  who  levied  on 
the  property.  Subsequently,  but  at  the  same 
term  of  the  court,  several  transcripts  of  judg- 
ments against  the  same  debtor,  rendered  by  a 
justice  of  the  peace,  were  filed  in  the  district 
court,  and  executions  were  issued  thereon,  and 

red  to  the  same  officer,  which  were  levied 
on  the  same  property,  subject  to  the  other  levies. 
Held,  that  the  money  arising  from  sale  under  the 
levies  must  first  be  applied  pro  rata  to  the  sat- 
tion  of  the  writs  first  delivered,  and  next 
to  the  payment  of  other  writs,  in  the  order  of 
their  priority. — Moores  v.  Pevcke  (Neb.)  62  N. 
W.  1072. 

44  Neb.  405. 

S   33.    Mortgaged  property. 
(Iowa:   1895.) 

Where  execution  is  levied  on  mortgaged 
chattels,  the  deposit  by  the  execution  ei 
of  the  amount  of  the  mortgage  debt  for  the 
benefit  of  the  mortgagee,  as  required  by  Acts 
21st  Gen.  Assem.  c.  117,  is  properly  deducted 
from  the  amount  realized  at  the  sale:  and  the 
fact  that  the  amount  of  the  deposit  was  advan- 
ced to  such  execution  creditor  by  his  attorney, 
who  borrowed  it  for  that  purpose,  is  immaterial. 
—Tyler  v.  Budd  (Iowa)  64  N.  W.  679. 


VIII.    REDEMPTION. 

§  34.    Second  redemption — Time   of   mak- 
ing. 

IN.  D.j   1898.) 

A  redemption,  from  a  prior  redemptioner 
of  real  estate  sold  under  execution  or  on  fore- 
closure  of  a  mortgage  by  advertisement,  must. 
under  Code,  §  5542,  be  made  within  60  days 
from  the  prior  redemption. — State  v.  O'Conner 
iN.  D.)  69  N.  W.  692. 


IX.    RELIEF  AGAINST   EXECUTION. 

Injunction  at  instance  of  claimant,  see  ante,  § 
17. 

5  35.    By  bill  in  equity. 

(N.D.j   189U.) 

A  bill  in  equity,  instead  of  a  motion,  may 
be  filed  to  set  aside  an  execution  sale  where  the 
title  is  held  by  one  who  may  claim  the  rights 
of  an  innocent  purchaser,  or  plaintiff  may  be 
required  to  explain  his  long  delay  in  attacking 
le.  or  the  circumstances  of  the  case  pre- 
si  nr  other  questions  which  cannot  be  fully  in- 
i  on  the  hearing  of  a  motion. — War- 
ren v.  Stinson  (N.  D.)  7U  N.  W.  279. 

£  36.    Injunction. 

(Iowa:    1895.) 

Where  land  is  conveyed   as  security   for 
an    agreement    to    support,   the    grantee    during 
the  levy  of  an  execution  against  the  gran- 
tee on  such  land  will  be  enjoined.— Eherke  v. 
Hec-lit  (Iowa)  64  N.  W.  652. 

S   37.    Remedy  after  sale. 
fNeb.i   1895.) 

The  correctness  of  the  appraisement  of 
land  seized  under  execution  cannot  be  assailed 
after  the  sale,  except  for  fraud.— Kearney  Land 
W  [£,Jestment    Co-    T-    Aspinwall    (Neb.)   03    N. 

"45  Neb.  601. 


X.   SUPPLEMENTARY   PROCEEDINGS. 

§  38.   Affidavit  for  examination  of  debt- 
or. 

(Mich.;    1S95.) 

Under  How.  St.  §  8107.  providing  that  on 
return  of  an  execution  unsatisfied  the  judgment 
creditor  "may   obtain   an  order"   requiring  the 
judgment  debtor  to  appear  and  make  dis. 
as  to  his  property,  the  affidavit  filed  for  such 
order  need   only   show  that  the  execution 
been   returned   unsatisfied. — Berles   v.   Comstock 
(Mich. 1   02   N.   W.   14S. 
104  Mich.  129. 

S   39.    Property  subject. 
(Minn.;    1896.) 

Wages  due  a  fireman  from  a  municipal  cor- 
poration are  not  subject  to  seizure  on  supple- 
mentary proceedings,  it  being  against  public  pol- 
icy to  permit  them  to  be  so  taken. — Sandwich 
Manufg  Co.  v.  Krake  (Minn.)  OS  N.  W.  606 

§   40.    Pleading. 
(Minn.:    (*•>(;.> 

One  suing  as  a  receiver  in  supplementary  pro- 
ceedings to  set  aside  fraudulent  conveyances  of  a 
debtor  must  show  in  his  complaint  that  he  was 
appointed  receiver  of  the  debtor;  a  general  allega- 
tion of  his  appointment  to  a  receivership  being 
insufficient. — Tvedt  v.  Maekel  (Minn.)  69  N.  W. 
475. 

§  41.   Parties. 

[al     (Minn.;    1S9«i.) 

The  commencement  of  a  suit  by  a  receiver 
appointed  in  supplemental  proceedings  in  which 
the  judgment  defendant  was  not  served,  against 
a  third  party  as  a  debtor  of  such  defendant, 
or  the  institution  of  proceedings  against  the 
third  party  requiring  him  to  appear  and  dis- 
close, did  not  give  the  judgment  plaintiff  a  lien 
on  his  defendant's  assets  in  the  hands  of  an- 
other third  party  who  was  not  made  a  party  to 
the  suit,  or  otherwise  proceeded  against. — Ware 
v.  Linderbergh  (Minn.)  68  N.  W.  771. 
|1>!     (Minn.:    1896.) 

Where  a  judgment  defendant  remained  out 
of  the  state  for  several  months  before  and  aft- 
er the  commencement  of  supplemental  proceed- 
ings in  which  third  parties  were  proceeded 
against  as  his  debtors,  the  failure  to  obtain 
service  on  him  was  not  a  defect  of  parties  fa- 
tal to  those  proceedings. — Ware  v.  Linderbergh 
(Minn.)  OS  N.  W.  771. 

§  42.    Lien. 

[at     (Minn.:    1S96.) 

Where  a  judgment  defendant  who  was  ab- 
sent from  the  state  at  the  time  supplemental 
proceedings  were  instituted,  returned  to  the 
state  about  three  months  after  a  receiver  was 
appointed  in  those  proceedings  on  disclosure  of 
an  alleged  debtor  of  defendant,  service  on  him 
of  the  order  appointing  the  receiver  without  fur- 
ther order  of  court,  was  extra-judicial  and  gave 
the  judgment  plaintiff  no  lien  generally  on  the 
equitable  or  concealed  assets  of  defendant.— 
Ware  v.  Linderbergh  (Minn.)  68  N.  W.  771. 
[hi     (Minn.:    1896.) 

The  fact  that  a  receiver  appointed  in  sup- 
plemental proceedings  contributed  towards  the 
expense  of  litigating  a  suit  commenced  before 
his  appointment  by  the  judgment  defendant  to 
recover  a  money  judgment  against  a  third  par- 
•  '  against  whom  the  receiver  had  not  proceed- 
ed, gave  the  judgment  plaintiff  no  lien  on  the 
fruits  of  that  litigation. — Ware  v.  Linderbergh 
(Minn.)  6S  N.  W.  771. 

S   43.    Appointment  of  receiver, 
[a]     (Minn.:    1896.) 

Where  a  judgment  creditor's  demand  is 
secured  by  mortgage,  a  receiver  of  the  judg- 
ment debtor's  property  may  be  appointed  in 
supplementary    proceedings,     under     Gen.     St. 
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1894,      6492,  althoui  h  the  en  ditor  baa  m 

.1  his  moi  i  Bean  v,  Heron 

(Minn.)  87  N.   u  .    0 

I  l>  I     (Mlnn.j    189(1.) 

In  or  the   ap- 

pointmi  thai  al  the 

time  plaintiffs  debt  was  contracted  defendant 

lat  be 
11  to  friends,  under  circumstan- 
ces   tei  I !'   i    i  el  raud 
i    i  lie   time  plainti 
n    n  as  no  pr 

tive    land    which    had 
[to  her  i"  secure  the  debt ;   that 
the  ii  nol  worth  to  i 

.si, and    thai    plaintiff's   debl    was   $3,800. 

Held,   that   the  receiver   was   p 

ed.     Bean  v.  Hi  ran  (Minn.)  67  N.  \V.  805. 

§  44.    Punishment  for  contempt. 
I  a  I     (Mich.!     I 

Under  How.  Ann.  St.  c.  278,  !  8115,  pro- 
viding that,  if  any  party  or  witness  shall  .1 
any  order  of  the  ju 
in    proceedings    for*  disclosure,    such 
witness  may  be  punished 

circuil  courl  ran  punish  for  contemp!  a  debtor 
who  refuses  l"  appear  bef  circuil   court 

commissioner,  and  make  disclosure. — Shepard  v. 
Grove  (Mich.)  68  N.  \Y.  221. 
1 1.|     (Neb.;  1805.) 

Code  Cav.  Proc.  §g  532  549,  relating  to 
supplementary  proceedings,  and  providing  that 
E  the  judgmenl  debtor  in  the  hands 
of  third  persons  may  be  ordered  applied  to  the 
satisfaction  of  the  judgment,  do  nol  authorize 
the   committal    for    o  of   one    who    dis- 

obeyed an  order  to  turn  over  properly   to  be  ap- 
plied iu  discharge  of  a  judgment  against  a  debt- 
or.—In  re  Havelik,  64  X.  \V.  234:,   i:.  Neb.  747. 
tc]     (Wis.:    1895.) 

The  circuit  court  lias  power  to  punish  as 
for  contempt  the  refusal  of  a  debtor  to  make  dis- 
covery  of  bis  property  when  brought  before  it, 
under  Rev.  St.  §  3029,  providing  that  when  an 
execution  against  a  judgment  debtor  is  return- 
ed unsatisfied,  the  judgment  creditor  may  com- 
pel  the  discovery  of  any  property  belonging  to 
the  judgment  debtor. — In  re  Rosenberg  (Wis.) 
63  N.  W.  1065. 
90  Wis.  581. 

[dl     (Wis.:     1896.) 

In  an  action  for  discovery  in  aid  of  execu- 
tion, under  Rev.  St.  §  .'UI29.  where  the  court  is 
satisfied  that  a  proper  discovery  is  being  thwart- 
ed by  defendant's  contumacy,  an  order  committing 
him  as  for  a  contempt  committed  in  presence 
of  the  court,  until  he  shall  make  a  full  dis- 
covery, is  not  so  clear  an  abuse  of  the  power 
of  the  court  as  to  require  its  reversal. — War- 
ren v.  Rosenberg  (Wis.)  G9  N.  W.  339. 
[ej     (Wis.;    189G.) 

In  an  action  for  disc,  very  in  aid  of  exe- 
cution under  Rev.  St.  §  3029.  a  commitment  as 
for  contempt,  for  failure  to  nay  over  money  order- 
ed to  be  paid,  can  be  sustained  only  where  there 
is  satisfactory  evidence  that  defendant  has 
power  to  comply  at  once  with  the  order.— War- 
ren v.  Rosenberg  (Wis.)  69  N.  W.  339. 


XI.    EXECUTION    AGAINST    THE 
PERSON. 

§   45.    Issuance. 
(S.  D.:    1895.) 

Execution  against  the  person  may  issue 
without  order  of  court  or  judge. — Hormann  v. 
Sherin  (S.  D.)  65  N.  W.  431. 

$  46.    'When    authorized, 
taj     (S.  Tt.x    ls<».-,.( 

Comp.  Laws.  S  6136,  provides  that  judg- 
ment in  the  district  court  on  an  appeal  has  the 
same  force  as  judgment  in  actions  commenced 
therein.     Laws    1S90,    c.    7S,    provides    that   the 
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Since  defen  lant  in  an  action  for  n 

.u  of  personal  property  may  be  ar- 
ip.  Laws,  s  40 15  n  "against 

of  defendant  ((  vs,  1  51 15) 

may  issue  on  a 
tion.— Winton  v.  Knott  (S.  D.)  63  N.  W. 

lej      (S.  I).:     1895.) 

Execution   against   the  person  of  a  judg- 
ment debtor  could  issue  on  a  judgment  rend. -red 
by  the  county   court,  in  an  action  for  conver- 
gence 
aii   ad  dse  imprisonment  does  not  lie 

against   an    officer   seizing   and   detaining   the 
under  such  execution.— Winton  v.  Kirby 
(S.  D.)  04  X.  W. 

t<l)     i>.  I).:    1895.) 

Execution   against   the  person   may 
on  a  judgment  for  wrongful  conversion  i 
sonal  property.— Hormann  v.  Sherin  (S.  l>.<  65 
N.  \V.  43  1. 

[ej     (*.  13.:   1895.) 

Execution  against  the  person  may  issue 
on   a  judgment    in  an   action    combining  several 
causes   of  action   on  a  judgment,   on 
which  execution  against  the  person  could   not 
issue,  where  theverdict  shows  that  it  was  based 

solely   on   a   cause   which  could    BU| rl    a   judg- 
ment permitting  the  issue  of  such  execution. — 
Hormann  V.  Sherin  IS.  D.i  65  N.  W  -134. 
[f]     is.  ».:    1S!><;.> 

Comp.    Laws.    g    5115,    provides    that    an 
execution  shall  not  issue  against  tin 
a  judgment  debtor  unless  an  order  of  arrest  has 
been   served,   or   unless  the  complaint   contains 
a    statement    ot    facts    showing    one    or 
causes  of  arrest.     Held  that,  in  an  action  on  a 
purchase-money  uote,   allegations  of  the  com- 
plaint that  the  nolo  was  given  tor  goods  obtain- 
ed by  false  pretenses  are  immaterial,  and  there- 
fore the  arrest  of  defendant   was   not   at 
ized  unless  an  ordei  tor  his  arrest  issued  before 
judgment.— Griffith  v.   Hubbard   (S.  D.)   G7  X. 
W.  S50. 


EXECUTORS  AND  ADMINISTRATORS. 

I.  APPOIXTMEXT     AND     TENURE.     §| 

1-5. 
II.  ASSETS,  §  6. 

III.  POWERS  ANT)  DUTIES  IX  COLLEC- 

TION    AND    MANAGEMENT     OF 
ESTATE,  §§  7-11. 

IV.  ALLOWANCE    AXD    PAYMENT    OF 

CLAIMS,  S§  12  26. 

1.  In  General,  &§  12-14. 

2.  Presentation      and      Statement      of 

Claims.  S§  1."-1S. 

3.  Limitation  of  Time  for   Presenting. 

§§  19-21. 

4.  Enforcement,  §5  22-24. 

5.  Priority  of  Claims— Payment,  §§  25. 

26. 
V.  SETTLEMENT    AND    ACCOUNTING, 

§§  27-32. 
VI.  LIABILITIES  AND  MISCONDUCT.  §§ 

33,  34. 
VII.  DISTRIBUTION  OF  ESTATE,  §§  35-37. 
VIII.  SALES   UNDER  ORDER  OF  COURT, 
-    11. 

1.  In   General.   §  38. 

2.  Sale  of  Land  to  Pay  Debts.  §§  30-14. 
IX.  ALLOWANCE  TO  WIDOW,  §§  45,  46. 
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X.  ACTION'S,  SI  47-50. 
XI.  FOREIGN  AND  ANCILLARY  ADMIN- 
ISTRATION, s  51. 
XII.  EXECUTOR  DE  SON  TORT,  §  52. 

See.  also,  "Descent  and  Distribution";  "Wills." 

Collection  of  taxes  on  estate  of  decedent,  see 
■Taxation,"  §   79. 

Execution  of  testamentary  powers,  see  "Pow- 
ers." §  2. 

Release  of  sureties  on  administrator's  bond,  see 
"Principal  and  Surety,"  §  11. 

Right  of  executor  to  appeal,  see  "Appeal,"  §  10. 

Survival  of  cause  of  action  on  promise  of  de- 
cedent, see  "Abatement  and  Revival,"  §  9. 

I.    APPOINTMENT   AND   TENURE. 

Appointment  of  foreign  or  ancillary  administra- 
tor, see  post,  §  51. 

§   1.   .When    administration    necessary    or 
proper. 

(Mich.;    1895.1 

The  right  of  action  given  by  How.  Ann. 
St.  §5  8313,  8314,  to  an  administrator  for  the 
death  by  wrongful  act  of  his  decedent,  consti- 
tutes assets  of  the  estate  of  a  nonresident  kill- 
ed within  the  state,  sufficient  to  grant  adminis- 
tration thereon,  under  section  5S4S.  providing 
that  administration  may  be  granted  if  a  non- 
resident decedent  leaves  "estate"  within  the 
state  to  be  administered. — Findlay  v.  Chicago  & 
G.  T.  Ry.  Co.  (Mich.)  64  N.  W.  732. 

§  2.   Jurisdiction  of  courts. 

(Xel>.:   1896.) 

Comp.  St.  c.  23.  §  177.  provides  that 
when  one  shall  die  intestate,  being  an  inhabit- 
ant of  Nebraska,  administration  shall  be  grant- 
ed in  the  county  of  which  he  was  a  resident  at 
the  time  of  his  death,  and  thai  if  at  that  time 
the  intestate  resided  in  any  other  state  or  coun- 
try, leaving  an  estate  in  Nebraska  to  be  admin- 
istered, letters  may  issue  in  any  county  in 
which  any  of  such  estate  is  situated.  Held,  that 
the  jurisdiction  of  the  county  court  to  grant 
administration  does  not  depend  upon  the  resi- 
dence of  the  intestate  in  Nebraska  at  the  time 
of  his  death.— Spencer  t.  Wolf  (Neb.)  67  N.  W. 
858. 

$  3.    Right    to    appointment    as    adminis- 
trator. 
(Neb.:    1896.1 

Comp.  St.  1895.  c.  23.  §  178,  provides 
that  administration  shall  be  granted  (1)  to  the 
widow  or  next  of  kin:  l2)  to  a  creditor  of  the 
intestate  in  case  the  widow  or  next  of  kin  shall 
neglect  for  30  days  after  the  death  of  intestate 
to  apply  for  administration;  (3)  to  some  person 
selected  by  the  judge  of  probate  in  case  there 
is  no  creditor.  Held,  that  the  exclusive  rieht 
of  the  widow  and  next  of  kin  to  the  appoint- 
ment does  not  continue  longer  than  30  days 
from  the  death  of  the  intestate,  and  an  heir 
applying  for  letters  of  administration  after  that 
time,  and  before  they  have  issued  to  a  creditor, 
is  not  entitled,  as  a  matter  of  right,  to  the  ap- 
pointment.—Spencer  v.  Wolf  (Neb.)  67  N.  W. 
858. 

§  4.    Proceedings   for  appointment. 

[a]  (Mich.;   1896.) 

A  petition  for  the  appointment  of  an  ad- 
ministrator, which  alleges  that  intestate  died 
possessed  of  real  and  personal  property,  cannot 
be  traversed,  and  the  court  is  bound  to  grant 
the  letters.— In  re  Brooks'  Estate  (Mich.)  67 
N.  W.  975. 

[b]  (Mich.;    1896.) 

Where  a  petition  for  the  appointment  of 
an  administrator  alleges  that  intestate  died  pos- 
sessed of  real  and  personal  estate,  an  answer 


traversing  such  allegation  is  demurrable,  and 
the  appointment  cannot  be  denied  on  the  ground 
that  the  demurrer  admits  the  truth  of  the  an- 
swer.— In  re  Brooks'  Estate  (Mich.)  67  N.  W. 
Vl5. 

[c]     (Neb  ;    1896.) 

A  petition  by  a  creditor  of  an  intestate 

to  be  appointed  his  administrator  alleged  that 
the  intestate  died  seised  of  real  and  personal 
estate  situate  in  the  county,  that  the  real  es- 
tate was  worth  about  $5,600,  and  that  the  per- 
sonal estate  was  estimated  to  be  worth  several 
hundred  dollars  Held,  the  allegations  were 
sufficient  as  to  description  of  the  property. — 
Sp-ucer  v.  Wolf  (Neb.)  67  N.  W.  858. 

§   5.    Discharge. 
(Iovra:    1895.) 

Where  the  final  report  of  an  administra- 
trix is  approved,  and  the  administratrix  dis- 
charged, the  court  cannot  reappoint  such  ad- 
ministratrix for  the  purpose  of  allowing  her  to 
sue  on  an  uncollected  claim  due  the  estate;  such 
claim  having,  on  approval  of  the  final  report, 
vested  in  the  heirs,  leaving  no  assets  upon 
which  to  order  further  administration. — Jordan 
v.  Hunnell  (Iowa)  65  N.  W.  302. 


II.    ASSETS. 

Collection  of  assets,  see  post,  §§  7,  8. 

§  6.   What  are. 
[a]     (Iowa;    1896.) 

Whe.-e  j  legatee  under  a  will  sells  his 
interest  in  the  estate,  in  advance  of  its  settle- 
ment, the  proceeds  received  by  him  do  not  be- 
come assets  of  the  estate,  nor  subject  to  the 
payment  of  its  deots  or  expenses.  The  thing 
sold  being  mereiy  a  right  to  participate  in  the  ef- 
fects of  the  estate,  its  transfer  in  no  manner 
prejudices  the  rights  of  creditors,  and  the  money 
received  therefoi  is  impressed  with  no  trust  in 
their  favor. — Ristine  v.  Kurtz  (Iowa)  66  N.  W. 
185. 

IbJ     (Mien.;    1895.) 

Growing  crops  on  the  lands  of  a  decedent 
are  assets  of  his  estate.  —  McGee  v.  Walker 
(Mich.)  64  N.  W.  482. 


III.    POWERS    AND    DUTIES    IN    COL- 
LECTION  AND    MANAGEMENT 
OF  ESTATE. 

§  7.    Collection  and  recovery  of  assets. 

[a  J     (S.  D.:    1890.) 

Under  Comp.  Laws,  §  5795,  which  provides 
that  claims  against  an  estate  "allowed  by  the 
executor  or  administrator,  and  approved  by  the 
judge,"  etc..  shall  be  filed  in  the  county  court, 
the  appropriate  phrase,  in  an  action  to  recover 
assets,  to  show  that  there  are  acknowledged 
debts  against  an  estate,  is  that  the  claims  have 
been  "approved"  by  the  county  judge. — Bright 
v.  Ecker  (S.  D.)  68  N.  W.  326. 

[b]      ("S.  D.;    1S96.) 

Where  parties  have  been  cited  to  appear 
before  the  county  court  for  examination  touch- 
ing an  administrator's  complaint  that  they  have 
converted  tbe  assets  of  his  intestate's  estate,  the 
court's  citation  and  order  directing  them  to 
deliver  the  assets  to  the  administrator  are  made 
prima  facie  evidence,  by  Comp.  Laws.  §  r.776. 
of  the  administrator's  right  to  recover  the  prop- 
erty, and  hence  are  competent  evidence  to 
charge  defendants  in  a  subsequent  action  by 
the  administrator  for  the  value  of  the  assets. 
-Bright  v.  Ecker  (S.  D.)  68  N.  W.  326. 

[C]      (S.  D.;    1S97.) 

Comp.  Laws,  §  5776,  making  an  order  of  a 
county  court,  entered  after  a  citation,  requiring 
a  person  to  deliver  assets  of  the  estate  of  an  in- 
testate to  his  administrator,  prima  facie  evi- 
dence of  the  right  of  tbe  administrator  to  recov- 
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er   BUI  '  I  I  S.    1  >•) 

09  N.  U  . 

I<1|     (WU.I    1800.) 

ii    court    which    assumes 
diction  ol  in  the  admiui  I 

\  er  which  it  as  riginal 

etion  with  the  county  courl  only  when  Bpe- 
facl      show   thai  not   be 

by  the  county  court,  will  >  diet  ion 

of  an  ac(  ion  by  a  personal  repi  i  re  to  re- 

ing  to  bis  intestate's  estate, 
;>  iii-  i  i  endered   m 

plaintiff's  ignorance  oi  its  form  and  amount— 
Meyi  awaits  (Wis.)  66  N.  W.  704. 

92  Wis.  571. 
[<•!     (  w  is. i    1800.) 

Iministrator  cannot  sue  to  compel  spe- 
cific i"  e  of  a  contract  to  convey  I 
ins  decedent,  the  pi  ice  tor  which  lias  been  paid, 
w  here  it  does  no!  appear  that  the  admini 
is  in  possession,  or  that  '  ol 
the  estate  arc  insufficient  to  pay  the  debts.— 
Carpenter  v.  Popper  [Wis.)  (18  N.  W.  874. 

§  8.   Property  fraudulently  couveyed 

by  decedent, 
ta]     (Mien.;    is!).-..) 

In  an  action  by  an  administrator  to  set 
aside  a  conveyance  by  his  decedent  as  in  fraud 
of  creditors,  testimony  of  decedent's  son  and  of 
the  administrator  that  they  are  unaware  of  any 
other  property  belonging  to  the  estate,  except 
another  tract  also  conveyed  in  fraud  of  creditors, 
is  prima  facie  evidence  of  a  deficiency  of  as- 
sets.—Walker  v.  Cady  (Mich.)  63  N.  W.  1005. 

lb]     (IHlon.t    IS!).-..) 

The  granting  of  an  order  allowing  the  ad- 
ministrator a  certain  time  within  which  to  move 
for  a  new  trial  in  a  case  in  which  a  claim  against 
a  decedent's  estate  is  allowed,  does  not  suspend 
the  right  of  the  administrator  during  such  time 
to  sue  to  .annul  a  conveyance  by  his  decedent 
as  in  fraud  of  the  creditor  in  whose  favor  the 
claim  is  allowed.— Walker  v.  Cady  (Mich.)  63  N. 
W.   1005. 

[o]     (Mich.:    1890.) 

In  a  suit  by  an  executor  under  How.  Ann. 
St.  §  5884,  to  set  aside  a  voluntary  deed  by  his 
testator  as  in  fraud  of  creditors,  a  decree  setting 
aside  the  deed  absolutely  should  not  be  ren- 
dered, but  it  should  be  conditioned  on  the  non- 
payment within  a  specified  time  of  the  claims 
against  decedent's  estate,  including  the  costs  of 
the  proceedings  in  the  probate  and  circuit  courts. 

Reed  v.  Jourdan  (Mich.)  66  N.  W.  947. 

s   9.    Contracts — Negotiable    instruments, 
[a]     (Minn.;   lwir.a 

A  note  given  by  an  executor  in  his  offi- 
cial capacity,  for  a  debt  due  by  testator,  which 
was  not  allowed  by  the  probate  court,  without 
any  new  consideration,  and  after  the  expiration 
of 'the  time  for  tiling  claims  against  the  estate, 
was  without  consideration. — Germania  Bank  v. 
Michaud  (Minn.)  65  N.  W.  70. 
62  Minn.  459. 

[1>]      (Minn.:    IS!)."..) 

Under  the  law  merchant,  a  negotiable 
note  made  by  an  administrator  in  his  official  ca- 
pacity imports  sufficient  consideration  to  bind 
him  personally.— Germania  Bank  v.  Michaud 
(Minn.)  65  N.  W.  70. 
62  Minn.  459. 

§   lO.    Lease  of  land. 
(Mich.;    IS!).,. i 

1  nder  2  How.  St.  §  5875,  allowing  an  ex- 
ecutor to  take  possession  of  the  real  and  person  il 

property  of  bis  testator,  and  to  lease  the  same 
"from  year  to  year."  and  providing  that  the  pro- 
bate court  shall  deliver  the  real  estate  to  the  heirs 
or  devisees  on  their  showing  that  the  personalty 
is  sufficient  tc  pay  debts,  a  lease  for  two  years,  by 
an  executor,  of  the  real  estate  of  his  decedent, 
which  he  has  taken  possession  of  and  retained 
without    objection    from    the    heirs    or    devisees, 


though  void  us  a  lease  for  two  yean,  Ii 

yeai     to    year.— GruJy     v.   Wan-ell 
63  V  W    204 
LOB  Mieh.  310. 

§    11.    Inventory. 
(Iowa i    is!i(i.i 

Wl  ■  .  Ale  his  in  I 

tory  within  ins  appointment,  as 

required  b-    -  the  court  will 

be  filed,   though  thi                    which   the 

order  is  based  are  brought  n's  know] 

ly  one  having  no  interi  it   in  the  estate. 
r.  Burnham  (Iowa)  68  N.  W.  816. 


IV.    ALLOWANCE    AND    PAYMENT   OF 
CLAIMS. 

Jurisdiction  of  probate  court,  see  "Courts,"  §  19. 
of  claims,  testimony  as  to  1 1  a 
with  decedent,  see  "Witness,"  8  25. 


1.  IN  GENERAL. 

§   12.    Debts  and  contracts  of  decedent  in 
general. 

[nj     (Iowa;    1890.) 

tJnder   Acts   20th    Gen.    Assem.    c.    Ill  I 
§  1,  making  taxes,  after  they  become  due,  g  debt 
of  the  person  taxed,  one  who  acquiri 
land    from   a    devisee   may   enforce    paymei 
taxes,  due  thereon  at  the  death  of  the  testatrix, 
against  the  executor;    and  the  fact  that  th 
ecutor   is  himself  the  devisee,   and    conveyed   by 
deed    Ol    special    warranty,    under  which    be   was 

oo1  individually  liable  for  claims  for  taxes,  i. 
immaterial  —I'indley  v.  Taylor  (Iowa)  66  N. 
W.  744. 

[b]     (Mich.;    1S!>-.) 

The  estate  of  one  to  whom  money  was 
intrusted    for   investment   is    liable   on   pre! 
ment  of  a  claim  therefor  to  the  commissioners. 
—Frank   v.   Morley's   Estate  (Mich.)   64  N.    W. 
577. 

[e]     (Minn.;    1896.) 

Where,  after  the  death  of  a  subscriber  for 
stock  in  a  corporation  organized  for  pecuniary 
profit,  the  corporation  became  insolvent,  and 
passed  into  the  hands  of  a  receiver,  the  claim 
for  the  ascertained  balance  due  on  deceased's 
subscription  was  not  a  contingent  claim,  and 
accordingly  was  provable  against  his  estate,  the 
time  for  presenting  claims  not  having  expired 
at  the  time  the  receiver  wras  appointed.- 
v.  Probate  Court  of  Rock  County  (Miun.)  68  N. 
W.  1063. 

§   13.    Disallowance. 

(Minn.;    lSDii.) 

That  a  claim  has  been  presented  and  al- 
lowed in  the  state  in  which  decedent  resided,  or 
that  the  claimant  holds  security  therefor,  is  not 
ground  for  refusing  to  allow  it  in  the  state  in 
which  the  claimant  lives,  where  the  condition 
of  the  estate  in  the  former  state  is  not  shown. 
—State  v.  Probate  Court  of  Rook  Co.  (Minn.) 
69  N.  W.  609. 

§   14.    Conclusiveness   of    decision. 

(Mich.:    1S!>7.) 

Commissioners  on  the  estate  of  a  decedent 
act  judicially,  and,  where  a  claim  has  been  pre- 
sented and  disallowed,  their  decision,  if  not 
appealed  from,  is  final. — Finley  v.  Dubay 
(Mich.)  70  N.  W.  SS5. 

2.  PRESENTATION  AND  STATEMENT  OF 
CLAIMS. 

§15.    Presenting  and  filing. 

[a]     Clown;    18050 

The  fact  that  an  executrix  told  a  cred- 
itor she  would  pay  his  claim,  and  asked  him  not 
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to  file  it,  will  uot  excuse  a  failure  to  file  a  claim 
on  a  note  of  which  the  executrix  had  no  notice. 
—Manning  v.  Stout  (Iowa)  61  N.  W.  963. 
93  Iowa,  233. 

[b]  (Iowa;   1895.) 

Code.  §§  240S-2411,  regulating  the  filing 
and  allowance  of  claims  against  the  estates  of 
1  edents,  contemplates  the  filing  of  such  claims 
with  tin-  clerk,  and  the  filing  only  with  the  ad- 
ministrator is  insufficient. — Corey  v.  Gillespie 
(Iowa)  62  N.  W.  S37. 

[c]  (Iowa;    1895.) 

Plaintiffs  mailed  the  statement  of  their 
claim  against  decedent  to  the  administrator,  but 
did  not  file  it  with  the  clerk.  They  received  no 
reply  from  the  administrator,  but  did  nothing 
further  until  the  claim  was  barred.  Hrl<I.  that 
they  were  not  entitled  to  equitable  relief.  — 
Corey  v.  Gillespie  (Iowa)  62  N.  W.  S37. 

[d]  (Mich.;    1895.) 

A  note  oayable  absolutely,  and  secured  by 
mortgage  on  land,  is  not,  as  between  the  holder 
and  the  estate  of  the  maker,  a  contingent  claim. 
within  3  How.  Ann.  St.  §  5932,  providing  thai 
"if  any  person  shall  be  liable  as  security  for  the 
deceased,  or  have  any  other  contingent  claim 
against  his  estate  which  cannot  be  proved  as 
a  debt  before  the  commissioners,  or  allowed  by 
them,  the  same  may  be  presented,  with  the  prop- 
er proof,  to  the  probate  court  or  to  the  commis- 
sioners, who  shall  state  the  same  in  their  re- 
port."— Osmun  v.  Oakland  Circuit  Judge  (Mich.) 
64  N.  W.  949. 

[e]  (Mich.:    1895.) 

How.  Ann.  St.  §  5S94,  providing  that  a 
decedent's  estate  may  be  opened  to  allow  a 
daim  to  be  filed,  provided  that  all  costs  and 
charges  in  the  probate  court  shall  be  paid  by 
claimant,  does  not  require  that  such  claimant 
ehall  pay  the  costs  incurred  in  case  of  an  ap- 
peal to  the  circuit  court. — Shepherd  v.  Shep- 
herd's Estate  (Mich.)  65  N.  W.  580. 

§   16.    Necessity  of  presentation. 

[a]  down:    1896.) 

Claims  for  taxes  due  by  deceased,  which 
i 'ode.  §  2-120,  requires  the  executor  to  pay.  need 
not  be  filed.— Pindley  v.  Taylor  (Iowa)  66  N. 
W.  744. 

[b]  (S.  D.;    1890.) 

With  the  exception  of  a  deficiency  found 
to  exist  after  a  foreclosure  sale,  it  is  not  neces- 
sary to  present  to  an  administrator  a  claim  secur- 
ed by  mortgage  upon  the  real  property  of  a  de- 
cedent—Kelsey  v.  Welch  (S.  D.)  66  N.  W.  390. 

[c]  (S.  D.;    189G.) 

A  debt  secured  by  a  mechanic's  lien  made 
of  record  is  not  a  claim  that  must,  under  Comp. 
Laws,  §  5790,  be  presented  to  an  administra- 
tor for  allowance.— Fish  v.  De  Laray  (S.  D.)  66 
N.  W.  465. 

§   17.    Time  of  presentation. 
(Mich.;    1895.) 

A  claim  against  the  estate  of  a  deceas- 
ed surety  in  favor  of  the  obligee  of  a  bond  ac- 
crues  at  the  time  of  a  settlement  between  the 
principal  and  such  obligee,  and  not  at  the  time 
of  rendering  judgment  against  the  principal  and 
a  surviving  surety,  within  2  How.  Ann.  St.  § 
5936,  providing  that,  if  the  claim  of  any  person 
shall  accrue  after  the  time  limited  for  creditors 
to  present  their  claims,  the  claimant  may  pre- 
sent  it  io  the  probate  court,  and  prove  it  at 
any  time  within  one  year  after  it  shall  have 
accrued.— In  re  Hill's  Estate  (Mich.)  65  N. 
W.  75S;  John  Hancock  Life  Ins.  Co.  v.  Hanna, 
Id. 

5   18.    Amendment  on   appeal. 
(Mich.;    1894.) 

In  a  proceeding  in  the  probate  court  to 
establish  a  claim  against  a  decedent's  estate, 
claimant  alleged  that  his  claim  was  for  900 
bushels  of  corn,  being  one-half  of  that  grown 


on  47  acres  of  land.  On  appeal  to  the  circuit 
court  he  was  allowed  to  amend  so  as  to  claim 
1,000  bushels  grown  on  the  same  land.  One 
half  the  crop  was  all  that  was  claimed  upon  the 
trial.  Held,  that  the  amendment  did  not  en- 
large the  amount  of  the  claim. — Dayton  v.  Da- 
kin's  Estate  (Mich.)  61  N.  W.  349. 
103  Mich.  65. 


3.  LIMITATION  OF  TIME  FOR  PRESENT- 
ING. 

§   19.    In  general. 

[a]  down:    1895.) 

Where  a  petition  for  the  allowance  of  a 
claim  against  che  estate  of  a  decedent  alleges 
that  it  was  not  filed  within  one  year  after  no- 
tice of  the  appointment  of  an  executrix,  and 
sets  out  matters  which  are  claimed  to  excuse 
the  delay,  under  Code,  §  2421,  and  the  answer 
states  that  the  claim  is  barred  by  reason  of  such 
failure,  the  executrix  need  not  show  the  date  of 
her  appointment,  for  the  purpose  of  proving 
that  the  claim  was  not  filed  in  time. — Manning 
v.  Stout  (Iowa)  61  N.  W.  963. 
93  Iowa,  233. 

[b]  (fowa;    1895.) 

Under  Code,  §  2421,  providing  that  all 
claims  of  the  fourth  class  against  a  decedent's 
estate  must  be  filed  within  12  months  of  the 
giving  of  notice  of  administration,  a  claim  pre- 
sented two  years  after  such  notice  should  not  be 
allowed,  the  only  excuse  being  that  it  had  been 
presented  in  time,  but  had  been  lost  by  the  ad- 
ministrator, where  the  creditor  knew  the  claim 
would  be  disputed.  —  Pearson  v.  Christman 
(Iowa)  61  N.  W.  1HS5. 
93  Iowa,  703. 

[c]  (Iowa:    I.K97.) 

Under  Code,  x  2421,  requiring  claims 
against  a  decedent's  estate  to  be  filed  within  12 
months  after  notice  by  the  administrator,  un- 
less the  elaim  is  pending  in  the  district  court, 
the  pendency  of  a  suit,  which  on  the  death  of 
decedent  is  not  revived  against  his  representa- 
tives, but  is  dismissed  as  to  him,  before  the  ex- 
piration of  the  12  months,  does  not  toll  the  stat- 
ute.— Schlutter  v.  Dahling  (Iowa)  09  N.  W 
884. 

§   20.    Relief  where  claims  are  barred. 

[a]  (Iowa;   1897.) 

"Peculiar  circumstances,"  entitling  a 
claimant  against  a  decedent's  estate  to  equita- 
ble relief  against  the  bar  for  failure  to  file  his 
claim  within  12  months  (Code,  §  2421),  are  not 
shown  by  the  fact  that  a  stranger  to  the  settle- 
ment of  the  estate,  who  was  also  liable  on  the 
claim,  represented  to  claimant  that  decedent's 
widow,  who  was  also  liable,  was  decedent's  sole 
devisee,  and  that  she  would  give  him  additional 
security,  and  that  prior  liens  against  land  mort- 
gaged by  deceased  to  secure  the  claim  would  be 
paid  off.  by  reason  of  which  representations 
claimant  forbore  tiling  the  claim. — Schlutter  v. 
Dahling  (Iowa)  69  N.  W.  8S4. 

[b]  (Minn.;    1895.) 

Prob.  Code,  §  104  (Gen.  St.  1S94,  §  4511), 
providing  that  all  claims  arising  on  contract, 
whether  due,  not  due,  or  contingent,  shall  be 
barred  unless  presented  for  allowance  as  direct- 
ed by  the  court,  does  not  preclude  the  holder  of 
a  claim,  not  so  presented,  against  the  estates  of 
deceased  sureties  on  the  bond  of  a  guardian 
whose  account  was  not  settled  when  the  time 
expired  for  presenting  claims  against  their  re- 
spective estates,  from  enforcing  the  claim 
against  the  next  of  kin,  legatees,  or  devisees  to 
the  extent  of  the  estate  received  by  them,  under 
Prob.  Code,  107  (Gen.  St.  L894,  §  4514),  winch 
provides  that  no  claims  shall  be  a  charge  on  the 
estate  unless  presented  within  five  years  after 
decedent's  death,  but  that  such  provision  shall 
not  affect  the  creditor's  right  to  recover  on  his 
claim  from  the  next  of  kin.  legatees,  or  devisees 
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21. 


Extension   of  time. 


i  M  in  ii.:    1896.) 

The  probi :our(  Bhoi  b  nd  the  time  for 

presentation  oi  claims,  so  as  to  allow  a  claim- 
ant, who  has  used  due  dil  to  file  his 
claim,  where  such  extension  will  not  delay  the 
settlement  of  the  estate,  even  though  the  claim 
has  alread  bi  i  a  pre  sented  and  allowed  in  the 
stait'  of  di  cedent's  residence.  -State  v.  P 
Court  of  Rock  County  (Minn.)  69  N.   W.  609. 


6.  PRIORITY  OF  CLAIMS— PAYMENT. 

§   25.    Classification    and    order    of    pay- 
ment. 

(Iowa i    1895.) 

\Vhei  at  collect!   rent 

principal,  de  losits  the  money  in  bank  I 

nt,  a  ad  ke  ico  :  ween 

him  and  his  principal,  which  is  settled  o 
year,  on  th 

incipal  'in  i 
i  i  ed    claim    against    Ins    estate. — 

Chappell  v.  Craig  (Iowa)  65  N.  W.  1  16. 

8   26.    Interest. 

(Mich.)    1895.) 

Interest   ts  properly  allowed  on  s 
against  ad 
oiand  "ii   the  administrator   for    paj 

Shepherd  v.  Shepherd's  Estate  (Mich.)  •;."■ 
N.  \V.  580. 


4.  ENFORCEMENT. 

§  22.    Parties  and  evidence. 

[a]     (Iowa;    189T.) 

In  a  proceeding  to  establish  a  claim  against 
an  estate  it  was  not  error  to  Btrike  an  amend- 
ment by  claimant  making  the  admini  ti 
another  estate  a  party,  where  the  amendment 
would  cause  a  continuance,  and  the  two  claims 
were  based  on  separate  facts,  though  the  claim 
set  up  by  amendment  had  to  be  i 
first,  and  both  claims  might  hare  been  adjudi- 
cated in  one  proceeding.— Guion  v.  Giller  (Iowa) 
70  N.  W.  201. 

[I>]      (Minn.;    1895.)  ,      . 

Evidence  that  the  administratrix  admit- 
ted that  she  would  pay  a  claim  tiled  in  the  pro- 
bate court  against  the  estate,  and  that  she  paid 
part  thereof,  was  not  admissible,  on  a  trial  on 
appeal  from  disallowance  of  the  claim  to  show 
the  existence  or  validity  thereof.— In  re  Hoff's 
Estate  (Minn.)  65  N.  W.  464,  63  Minn.  296; 
Johanson  v.  Hoff,  Id. 

S   23.    Reference. 
(Midi.;    1803.) 

i  in  the  trial  of  a  claim  against  the  es- 
tate of  a  decedent,  the  executor  may  consent  to 
the  appointment  of  two  referees,  instead  of  one 
or  three,  as  provided  for  by  statute.— Shepherd 
v.  Shepherd's  Estate  (Mich.)  65  N.  W.  580. 

§   24.    Review. 

[a]  (Mich.;    1896.) 

A  claim  filed  against  an  estate  on  its  face 
showed  that  it  was  equally  consistent  with  the 
theory  that  it  was  based  upon  a  sale  of  the  prop- 
erty described  in  the  claim,  and  upon  a  trust 
relation.  The  evidence  established  the  fact 
that  the  claim  was  presented  to  the  commis- 
sioners on  the  basis  of  a  trust.  Hrhl  that,  on 
appeal  by  claimant  to  the  circuit  court,  he  could 
not  establish  his  right  of  recovery  on  the  theory 
of  an  absolute  sale,  instead  of  on  a  trust  rela- 
tionship.—Raub  v.  Nisbett  (Mich.)  69  N.  W.  77. 

[b]  (Minn.;    1895.) 

A  dispute  having  arisen  between  persons 
interested  in  an  estate  and  their  attorney,  it  was 
agreed  between  the  attorney  and  all  parties  inter- 
ested in  the  estate  that  the  executors  should 
pav  a  reasonable  fee  to  the  attorney,  subject  to 
allowance  by  the  probate  court.  Held,  that  an 
order  of  that  court  disallowing  the  attorney's 
claim  was  not  an  order  disallowing  a  creditor's 
claim,  within  Gen.  St.  1S94,  §  4665,  and  hence 


V.    SETTLEMENT  AND  ACCOUNTING. 

Right  of  executor  or  administrator  to  appeal, 
sec  "Appeal,"  §  10. 

§  27.    Duty  to  account- Acting  in  differ- 
ent capacities. 

[a]  (Mich.;    1896.) 

A   will   provided,  inter  alia,  that  on  the 
of  age  of  testator's  youngesl  chili 
residue  of  the  esiate  should  be  equally  d 
into  shares,   the  income  of  each  one  of  which 
should   be  paid    to   his   wife   and   to  each   of   Ins 
children,    respect!  7ely,   during  their   lives,   and 
that  on  the  death  of  any  of  them  the  principal 
share  of  the  deceased  should  vest  absolutely  in 
his  or  her  children.     Certain  persons  were  con- 
stituted executors  and  trustees  to  carry  on 
will,    who    annually   accounted   to   the    pn 
court,    without    attempting   to    distinguish    the 
trust  funds  from  the  general  funds  of  thi 
late.      Ililil  that,  before  such  persons  can 
charge  themselves  of  their  official  responsibility 
as  executors,  they  must  do  some  act  to  change 
the  character  of  their  holding,  and  show  that 
the  remaining   funds   are   safely  placed   where 
they   should   be   placed.— In   re   Sanborn's 'Es- 
tate (Mich.)  67  N.  W.  128. 

[b]  (Mich.;    lS'JO.) 

Where  an  executor  who  is  also  a  trus- 
tee has  in  bis  hands  a  large  fund  as  executor, 
as  shown  by  the  last  report  filed  by  him  in  the 
probate  court,  and  has  failed  to  make  further 
reports  as  provided  for  by  2  How.  Ann.  St.  § 
5957,  the  court  may  require  him  to  render  au 
accurate  account  of  all  moneys  and  oilier 
erty  in  his  hands,  as  authorized  by  section  68  '  < 
—In  re  Sweetser's  Estate  (Mich.)  67  N.  W. 
130;    Sanborn  v.  Sanborn,  Id. 

§   28.    Credits — Impeachment  for  fraud. 

(Neb.;    1S9G.)  .  . 

An  administrator  presenting,  in  support  of 
his  final  accounting,  receipts  of  a  distributee  of 
the  estate,  such  distributee  may  oppose  the  al- 
low .nice  of  credits  thereon,  on  the  ground  that 
the  receipts  were  obtained  by  fraud,  .arid  pay- 
ments not  made  as  shown  thereby.— "Westover 
v.  Carman's  Estate  (Neb.)  68  N.  W.  501. 

§   29.    Compensation. 

[a]     (Mich.;    1S!>4.) 

A  charge  of  five  dollars  per  diem  by  an 
administrator  for  his  time  and  the  use  of  his 
horse  and  buggy  in  the  management  of  an  es- 
tate, composed  principally  of  real  property  sit- 
uated at  some  distance  from  his  residence,  is 
not  unreasonable  where  the  affairs  of  the  es- 
tate  were   matters   of   everyday   consideration, 


753 


29) 


EXECUTORS  AND  ADMINISTRATORS,  V.,  VI. 


(§  34)     754 


for  which  no  specific  charges  other  than  for  ex- 
penses were  made. — Nuekols  v.  Underbill's  Es- 
tate (Mich.)  61  N.  W.  506. 

103  Mich.  297. 
[b]     (Mica.;    1894.) 

The  conn  may  allow  the  administrator 
a  gross  sum   for  services  without  particularly 

Eying    the    items. — Nuekols   v.    Underbill's 
Estate  (Mich.)  61  N.  W.  506. 

103  Mich.  297. 

£c]     (.Minn.:    1895.) 

An  executor  who  was  not  guilty  of  willful 

default,  misconduct,  or  gross  negligence  in  the 

igement  of  his   trust,   whereby  the  estate 

1    loss,   was  entitled  to  comoensation. — 

St  Paul  'l'rust  Co.  v.  Kittson  (Minn.)  65  N.  W. 

74:    Kittson  v.  St.  Paul  Trust  Co.,  Id. 

62  Minn.  408. 

[d]  (Wis.:    ISO.-,.) 

Under  Rev.  St.  §  3929,  extra  compensation, 
not  unreasonable  in  amount,  may  be  allowed  by 
the  court  to  an  executor  who  manages  an  estate 
with  great  skill  and  prudence. — In  re  Zentner's 
Estate  (Wis.)  63  N.  W.  162,  90  Wis.  236; 
Schintz  v.  Schintz,  Id. 

[e]  (Wis.;   1805.) 

Where  a  will  creates  trusts  of  which  the 
executor  is  trustee,  and  which,  had  he  qualified 
as  trustee,  would  require  the  entire  estate  to  re- 
main in  his  hands  until  the  expiration  of  the 
trusts,  it  is  not  error  to  allow  compensation  to  the 
executor  for  set  vices  rendered  during  that  time, 
although  he  held  title  to  the  estate  as  such,  and 
not  as  trustee. — In  re  Zentner*s  Estate  (Wis.) 
63  N.  W.  162,  90  Wis.  236;  Schintz  v.  Schintz, 
Id. 

§  30.   Extra  allowances. 

[a]     (Iowa;    1895.) 

Where  an  executor  or  trustee  under  a 
will  claims  an  allowance  for  extraordinary  serv- 
es provided  for  by  Code,  §  2495,  be  must 
show  that  such  services  were  necessary  in  a 
proper  performance  of  bis"  duties,  and  that  the 
statutory  compensation  allowed  by  section  2494 
would  be  insufficient.  —  In  re  Gloyd's  Estate 
(Iowa)  01  N.  W.  975. 
93  Iowa,  303. 

(bl     llowa:    1896.) 

Though  an  administrator,  as  such,  ren- 
dered bis  services  for  o^er  20  years,  it  was 
proper  not  to  allow  extra  compensation  under 
Code,  §  2495,  for  extraordinary  services,  inas- 
much as  interest  was  not  charged  to  him  with 
annual  rests,  as  might  have  been  done  under 
the  circumstances  of  the  case. — In  re  Young's 
Estate  (Iowa)  66  N.  W.  163. 

§  31.    Conclusiveness    of    settlement    and 
discharge, 
[a]     (Iowa;    1895.) 

Under  Dist.  Ct.  Rule  No.  7,  providing 
that  no  executor  will  be  discharged  on  final  set- 
tlement till  notice  of  the  application  is  given  to 
all  persons  interested,  as  required  in  case  of  an 
original  notice  for  the  commencement  of  a  civil 
action,  which  Code.  §  2599,  requires  to  state  in 
general  terms  the  cause  or  causes  of  action, 
an  order  approving  the  report  of  an  executrix, 
and  discharging  her,  is  not  a  binding  adjudica- 
tion against  the  heirs  of  testator  that  under  the 
will  they  were  not  entitled  to  the  estate  after 
the  death  of  testatrix,  though  the  report  showed 
that  executrix  claimed  to  be  the  sole  owner  of 
the  estate,  where  the  notice  of  application  for 
discharge  served  on  the  heirs  did  not  inform 
them  that  the  executrix  claimed  to  own  the 
estate  unconditionally,  and  the  heirs  did  not 
claim  the  right  to  receive  from  the  executrix,  be- 
fore her  discharge,  any  part  of  the  estate. — 
Jordan  v.  Woodin  (Iowa)  61  N.  W.  948. 
tbj     (Neb.;    1896.) 

An  ex  parte  order  allowing  an  annual  ac- 
count of  an  executor  or  administrator  is  not 
conclusive,  and  accordingly  is  subject  to  re- 
examination so  long  as  the  final  account  remains 


unsettled.— Bachelor  v.    Schmela    (Neb.)    68   N. 
W.  378. 

[c]     (Wis.:    1895.) 

The  allowance  of  an  executor's  account 
made,  upon  due  notice  to  the  persons  interested, 
who  were  represented  at  the  hearing,  and  with- 
drew opposition  thereto,  although  made  contrary 
to  section  6,  rule  17,  of  the  county  court  rules,  is 
conclusive  upon  the  matters  embraced  in  it. — 
In  re  Zentner's  Estate  (Wis.)  63  N.  W.  162, 
90  Wis.  236;    Schintz  v.  Schintz,  Id. 

§   32.    Review. 

[a]  (Mich.;    1896.) 

The  question  whether  the  agreement  by 
which  legatees  consented  to  the  allowance  of 
the  account  of  the  executor  of  their  testator  by 
the  probate  court  was  obtained  by  fraud,  could 
not  properly  be  tried  on  the  accounting  of  the 
executor  in  the  circuit  court  on  appeal  from  the 
allowance  of  his  account  by  the  probate  court. 
—In  re  Sanborn's  Estate  (Mich.)  67  N.  W.  128. 

[b]  (Neb.;    1895.) 

An  appeal  from  an  order  of  the  county 
court  directing  distribution  of  a  decedent's  estate 
is  governed  by  Comp.  St.  c.  23,  3  304,  found  in 
the  subdivision  of  that  chapter  entitled  "Parti- 
tion and  Distribution  of  Estates,"  and  providing 
that  "any  person  aggrieved  by  an  order,  decree, 
or  denial  of  a  court  in  pursuance  of  the  provi- 
sions of  this  subdivision  may  appeal  therefrom," 
and  not  by  chapter  20,  §  42,  provmingthat,  "in  all 
matters  of  probate  jurisdiction,  appeals  shall  be 
allowed  from  any  final  order,  judgment,  or  de- 
cree of  the  county  court,"  by  any  one  affected 
thereby. — Merrick  v.  Kennedy  (Neb.)  64  N.  W. 
989,  46  Neb.  264. 

[c]  (Wis.;    1895.) 

The  fact  that  extra  compensation,  not  set 
up  as  a  claim  in  the  statement  of  his  final  ac- 
count, as  required  by  section  2,  rule  17,  county 
court  rules,  was  allowed  to  an  executor  without 
objection,  is  not  reviewable  on  appeal. — In  re 
Zentner's  Estate  (Wis.)  63  N.  W.  162,  90  Wis. 
236;   Schintz  v.  Schintz,  Id. 

[dj     (Wis.;    18!>.-..) 

Rev.  St.  §  4032.  exempting  "an  executor, 
administrator,  guardian  or  trustee"  from  the 
necessity  of  filing  an  appeal  bond,  does  not  dis- 
pense with  such  bond  on  an  appeal  by  an  ad- 
ministratrix from  a  judgment  in  a  cause  or 
proceeding  other  than  that  in  which  she  was 
appointed. — In  re  Meseberg's  Estate,  64  N.  W. 
1002,  91  Wis.  309;  In  re  Steiner's  Estate,  Id. 


VI.    LIABILITIES    AND    MISCONDUCT. 

§   33.    Personal  liability  in  general. 

[a]  (Iowa;    1896.) 

Defendant  employed  plaintiff  to  advise 
with  certain  heirs,  and  assist  defendant  in  pro- 
curing an  appointment  as  co-administrator, 
agreeing  to  pay  him  "as  such  co-administrator." 
The  agreement  was  signed  by  defendant  indi- 
vidually, as  "party  of  the  first  part."  Held, 
that  he  was  personally  liable  thereon. — Argo  v. 
Blondel  (Iowa)  69  N.  W.  534. 

[b]  (Iowa;    1897.) 

A  judgment  against  defendants  as  admin- 
istrators only,  which  establishes  plaintiff's 
claim  as  one  of  the  third  class,  and  directs  de- 
fendants,  as  administrators,  to  pay  it,  does  not 
create  a  personal  liability  against  them. — Mar- 
tin v.  Shannon  (Iowa)  70  N.  W.  720. 

§   34.    Liability  for  interest. 
£a]      (Iowa;    1895.) 

The  question  whether  an  executor  shall  be 
charged  with  interest  on  funds  belonging  to  the 
estate,  which  he  has  allowed  to  remain  unin- 
vested, is  a  matter  within  the  sound  discretion 
of  the  lower  court. — In  re  Gloyd's  Estate  (Iowa) 
61  N.  W.  975. 

93  Iowa,  303. 
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|i>]     (Iovrai    isix;.) 

k.n  nrlmii      r  a        I  ! 

tate,  -.  . 
.mi  attempting  to  io 

6  per  cent.,   » as  pi 

chargi  d  with  i    it  at  6  i 

age  amounl   whih    it   was  in  his  bands,   though 

until  ilie  youngest  legatee  attained 
majority, did  no1  direct  that  the  funds  should  be 
invested,  and,  though  the  administrator's 

showed  that  the  moneys  were  invested,  i( 

did  not  show  that  he  was  using  them  for  bis 
own  profit.— In  re  Young's  Estate  (Iowa)  66  N. 
W.  168. 

[c]      (Minn.:     IVl.'.J 

An  executor  which  used  Tiart  of  a  fund 
belonging  to  the  estate  in   its   private  bu 
as  loan  and  but   kept  no 

rate  accounts  of   im 

fund,  or  of  interest  or  profits  d  om  the 

use  thereof,  was  properly  charged,  ou  a  settle- 
ment, with  interest  on  so  much  of  the  fund 
!is  \v:is  used  by  it  at  7  per  cent,  per  annum.— 
St.  Paul  Trust  Co.  v.  Kittson  (Minn.1  65  X.  W. 
71,  62  Minn.  108;  Kittson  v.  St.  Paul  Trust 
Co.,  Id. 

|,l|      illinn.i    1895.) 

A  trust  company,  with  .which  executors 
were  permitted  by  statute  to  make  dip, .sits  of 
♦rust  funds,  which  deposited  funds  in  its  pos- 
session as  executor  with  itself  ms  trust  com- 
pany, and,  as  such,  issued  certificates  of  de- 
posit therefor  to  itself  as  executor,  in  effect  used 
such  funds  in  its  private  business. — St.  Paul 
Trust  Co.  v.  Kittson  (Minn.)  65  N.  W.  74;  Kitt- 
son v.  St.  Paul  Trust  Co.,  Id. 
02  Minn.  408. 

[e]     (Neb.:    1896.) 

An  administrator  who  mingles  iht>  funds 
of  the  estate  with  those  of  strangers  in  his  pos- 
session and  under  his  control  may  be  charged 
with  interest  thereon,  though  he  receives  no  in- 
dividual benefit  therefrom. — Westover  v.  Car- 
man's Estate  (Neb.)  08  N.  W.  501. 


VII.    DISTRIBUTION   OF  ESTATE. 


§  35.    Right  to  distribution. 

(Mich.)    1SU7.) 

Where  an  estate  has  been  settled,  except- 
ing a  claim  by  the  executors,  which  cannot  be 
adjusted  until  they  file  their  final  account, 
which  they  refuse  to  do  in  obedience  to  an  or- 
der of  the  probate  court,  and  the  persons  enti- 
tled to  the  estate  have  adjusted  matters  be- 
tween themselves,  they  are  entitled  to  an  order 
assigning  the  property  to  them  and  discharging 
the  executors. — Thomas  v.  Larnbie's  Estate 
(Mich.)   70  N.   W.  442. 

g   36.    Enforcement. 

(Neb.;    1895.) 

An  order  for  distribution  of  personalty 
would  not  be  vacated  because  of  the  pendency 
of  a  suit  against  the  executor,  as  such,  for  a 
construction  of  a  bequest  of  land  which  in  no 
way  affected  the  personalty. — Merrick  v.  Ken- 
nedy, 64  N.  W.  9S9,  46  Neb.  264. 

§  37.    Revocation  of  decree. 
(Wis.:   1SU4.) 

On  a  showing  that  legatees  and  devisees 
under  a  will,  who  lived  at  a  great  distance 
from  the  property,  and  were  ignorant  of  its 
value,  were  induced,  by  the  fraudulent  repre- 
sentations of  the  administrator,  to  convey  to 
him  the  whole  estate  for  one-third  its  value, 
the  county  court  has  jurisdiction  to  revoke  its 
previous  order  of  final  distribution,  approving 
the  sale  to  defendant,  and  require  him 
count— Creamer  v.  Ingalls  (Wis.)  61  N.  \V.  82. 
89  Wis.  112. 


VIII.    SALES    UNDER   ORDER   OF 
COURT. 

Laches  in  uttn,  dty,"  i  50. 


1.  IN   GENERAL. 

§   38.    Purchase  by  executors  or  adminis- 
trators. 

I  n  1      (Mi<-I,.;     IS1I.-..) 

How.   Ann.   St.  r 
thai  t  hi  be  in- 

ed  in  the  purchase  of  any  part  of  tl 
tate  sold,  and  that  all  contrary 

to  Bhall   i»-  void,  a  recor,  the  pnr 

■ 
not    void    against   one  claiming    thereundi 
good  faith  and  without  notice. — Otis  v.  Kennedy 
(Mi,  a.)  65  N.  W.  210. 

I  I,  I      (Mich.;    1888.) 

The  facts  that  land  was  sold  by  the  widow, 
as  administratrix,  Eoi  s  small  price  to  hi 

olid  husband,  and   that  a  year  later  1 

it  to  ids  wife,  did  nut  conclusively  show  that  the 
transaction  was  a  sale  to  her;  it  appearing  that 
tin'  land  was  worth  but  little,  and  that  the  sale 
was  open,  and  had  been  properly  advertised  - 
Louden  v.  Martindal-  (Mich.)  07  N.  \V.  133. 

[cl     (Win.;    i.s:n;.i 

Under  Rev.  St.  §  3914,  providing  that 
sales  of  real  estate  by  an  executor  or  adminis- 
trator, where  such  representative  is  interested 
directly  or  indirectly  in  the  purchase  of  the  prop 
erty,  -hall  be  void,  such  a  sale  is  only  voidable; 
le  conveyed,  if  fair  on  its  face,  being  sub- 
ject to  attack  only  by  one  whose  interests  were 
affected  by  the  sale. — Melms  v.  Pabst  Brewing 
Co.  (Wis.)  66  N.  W.  518. 
93  Wis.  153. 


2.  SALE  OP  LAND  TO  PAY  DEBTS. 

§   39.    In  general. 

[a]      (Minn.;    1SDU.) 

The  sale  is  not  vitiated  by  the  fact  that 
there  was  no  scroll  or  seal  opposite  the  signa- 
lling of  the  obligors  in  the  sale  bond. — Buntin 
v.  ltoot  (Minn.)  00  N.  W.  330. 

[bl     (Minn.;    1896.) 

The  fact  that,  in  the  orders  for  sale  of  land 
by  an  administrator  and  for  confirmation  of  the 
sale,  the  land  was  described  merely  as  20 
in  a  certain  section,   does  not   vitiate   the   sale. 
where  deceased  owned  no  other  land  in  tha 
tion,  in  view  of  Gen.  St.  1894,  I  4612,  pn 
that  no  sale  of  land  by  an  administrator  shall  be 
avoided  on  account  of  any  defect  in  the  proi 
ings,  where  the  administrator  had  license  to  sill. 
and  gave  bond,  and  took  the  prescribed  oath,  and 
gave  notice  of  the  sale,  and  the  sale  was  made 
as  ordered  by  court. — Buntin  v.  Root  (Minn.)  69 
N.  W.  330. 

[c]     (Neb.;   1805.) 

It  is  no  ground  for  resisting  an  applies 
tion  by  an  administrator  to  sell  lands  for  the 
payment   of  debts   that  the  administrator    was 
not   regularly   appointed. — Waldow    v.   Beemer 
(Neb.)  03   N.  W.  918. 
45  Neb.  020. 

§  40.    License  to  sell. 
(Minn.;    1897.) 

Pursuant  to  Gen.  St.  1894.  §  459S,  a  lie 
to  sell  the  real  estate  of  a  decedent  to  pay  debts 
was  granted  by  the  court,  and  subsequently  ex- 
tended  fur  two  years  after  the  year  therein 
named  as  the  time  in  vhich  the  real  estate 
should  be  sold,  but  the  rial  estate  was  not 

license.     Ihhl  that,  the  license  bav- 
pired  at  the  end  of  said  three  years,  the 
court    had   power   to   -rant   a    - 
Harrison  v.   Harrison  (Minn.)  70  N.   W.  802. 


(§  41) 
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5§  41,  42.  Time  of  application— Limitation 
and  laches. 

[a]     down;   1895.) 

A  claim  was  allowed  against  decedent  s 
estate,  which  the  assets  on  hand  were  insufficient 
to  pay  without  selling  land.  Leave  was  granted 
the  administratrix  to  ask  the  court  of  another 
state  for  an  order  to  sell  land  therein,  but  this 
was  never  done,  because  a  suitable  purchaser 
could  not  be  found.  The  application  of  the  ad- 
ministratrix for  an  older  to  sell  land  in  Iowa  was 
delayed  partly  in  the  hope  that  the  land  in  the 

i  s;atc  might  be  sold  for  enough  to  pay  the 
claim,  and  partly  because  of  delay  on  the  part  of 
her  former  attorney;  bu*  it  appeared  that  she 
had  been  endeavoring  in  good  faith  for  some 
months  to  institute  the  proceeding.  Held  that, 
under  the  circumstances,  the  lapse  of  3  years,  1 
month,  and  11  days  after  the  completed  publica- 
tion of  notice  of  the  appointment  of  the  adminis- 
tratrix, should  not  bar  an  application  to  sell  land. 
Reed  v.  Heed  (Iowai  63  X.  W.  329. 

[bj     (Midi.;    1806.) 

In  1888,  the  senior  member  of  a  firm,  con- 
sisting of  father  and  son,  died  intestate,  the  son 
continuing  the  business,  and  paying  interest  on 
a  note  previously  executed  by  the  tirin  to  defend- 
ant, a  nonresident,  until  1S93.  when  he  failed 
and  absconded.  Thereafter  defendant  caused 
letters  of  administration  to  be  taken  out  on  de- 
cedent's estate,  and,  after  having  his  claim  al- 
lowed, procured  an  order  of  court  for  the  sale  of 
certain  real  esTate  for  the  payment  of  such  claim, 
there  being  no  personalty.  Held,  that  defendant 
wa3  not  guilty  cf  such  laches  as  to  render  the 
sale  inequitable  as  against  one  who  had  purchas- 
ed the  land  from  the  son  prior  to  administration. 
--Flood  v.  Strong  (Mich.)  66  N.  W.  473. 

§  43.   Parties. 

(Wis.;    1S95.) 

Rev.  St.  §  3S35,  provides  that  any  one  or 
more  of  the  judgment  creditors  wdiose  claims 
against  a  decedent's  estate  shall  have  been  allow- 
ed may  begin  an  action  to  subject  to  sale  any 
land  of  decedent,  or  interest  therein.  Held, 
that  where  one  purchased  and  paid  for  land,  but 
had  title  conveyed  to  a  third  person,  a  creditor  of 
such  purchaser  could  bring  suit  to  subject  the 
land  to  the  payment  of  the  purchaser's  debts  on 
showing  the  latter  s  decease,  and  the  insolvency 
of  his  estate,  without  joining  other  creditors  of 
such  estate.— Allen  v.  McKae,  04  N.  W.  SS9,  91 
Wis.  226. 

§  44.    Deed  to  purchaser. 
(Mich.:    189G.) 

How.  Ann.  St.  §  5347.  provides  that. 
whenever  any  purchaser  shall  have  died  before 
the  issuing  of  a  patent  for  the  lands  described 
in  Ins  certificate,  his  administrator  may  sell 
such  certificate,  and  all  the  interest  which  the 
deceased  had  in  the  lands  therein  described, 
for  the  payment  of  debts,  upon  obtaining  license 
therefor.  Held,  that  an  administratrix  had  au- 
thority, under  license  from  the  probate  court,  to 
sell  such  lands  for  the  payment  of  her  intes- 
tate's debts;  and,  the  sale  thereof  having 
confirmed,  an  assignment  of  the  certificate  to 
the  purchaser  was  properly  made,  the  purpose 
thereof  being  to  comply  with  the  requir 
of  the  land  department. — Louden  v.  Martin- 
dale  (Mich.)  67  N.  W.  133. 

IX.   ALLOWANCE  TO  WIDOW. 

§  45.    Right  to  allowance. 
(Neb.:   1893.) 

Comp.  St.  1S93,  c.  23,  §  170,  subd.  1, 
providing  for  an  allowance  to  the  widow  of  cer- 
tain property  of  her  deceased  husband  pending 
the  of  the  estate,  "as  well  when  she 

recei  ,  made  for  her  in  the  will 

of  her  husband   as  when   he  dies  intestate."   re- 
fers to  the  personal  property  mentioned  in  that 


subdivision  only.  57  X.  W.  394,  38  Neb.  657 
(1894)  overruled. — Rodman  v.  Converse,  61  N. 
W.  750,  43  Neb.  163. 

§   46.    Maintenance  and  support. 

[a]  (Klinii.;    1S!XJ.) 

After  a  widow  elects  to  take  under  the 
will,  she  cannot,  as  against  other  devisees,  havt 
the  allowance,  tending  administration,  provided 
by  Gen.  St.  1894,  §  4477,  subd.  3.  except  as 
an  advancement  out  of  her  own  share.— In  re 
Blakeman's  Estate  (MimO  67  N.  W.  09,  01 
Minn.  315;    Blakeman  v.  Blakeman,  Id. 

[b]  (Minn.:    189«.) 

Under  Gen.  St.  1894,  §  4527.  provwlvng 
that,  when  there  is  not  sufficient  personally  in 
the  hands  of  the  executor  or  administrator  to 
pay  the  statutory  allowance  to  the  widow  and 
minor  children,  the  probate  court  may.  on  pe- 
tition, order  the  sale  of  real  estate  sufficient 
to  pay  the  same,  the  allowance  may  be  made 
by  the  probate  court  out  of  the  rents  and 
profits  of  the  real  estate  when  there  is  not  suf- 
ficient personalty  to  pay  it. — In  re  Blakeman's 
Estate  (Minn.)  67  N.  W.  69,  64  Minn.  315; 
Blakeman  v.  Blakeman,  Id. 


X.    ACTIONS. 

Against  executor  de  son  tort,  see  post,  §  52. 
To  recover  assets  cf  estate,  see  ante,  §§  7,  8. 

§  47.   Action  by — In  personal  and   repre- 
sentative capacity, 
ta]     (Mich.;    1895.) 

A  bill  by  an  administrator  to  set  aside  a 
conveyance  by  his  decedent  as  in  fraud  of  credit- 
ors, which  sets  out  the  probate  proceedings,  com- 
plainant's appointment  as  administrator,  allow- 
ance of  a  claim  against  the  estate  and  a  defi- 
ciency of  assets,  sufficiently  shows  that  the  bill 
is  filed  by  plaintiff  in  his  capacity  of  administra- 
tor, though  there  is  no  specific  allegation  to  such 
effect.— Walker  v.  Cady  (Mich.)  63  N.  W.  1005. 

[b]     (Wis.:    ]895.) 

Though  Rev.  St.  §  3845,  provides  that 
an  administrator  may  be  sued  to  foreclose  a 
lien,  it  is  error  to  enter  a  personal  judgment 
against  an  administrator  in  an  action  to  fore- 
close a  lien  on  logs. — Viles  v.  Green  (Wis.)  64 
N.  W.  856,  91  Wis.  217. 

§  48.   Stay  pending  determination  in 

probate   court. 
(Mini-..;    1895.) 

In  an  action  by  an  administrator  to  col- 
lect a  debt  due  the  estate,  where  the  answer  al- 
leged payment  to  the  sole  heir  and  distributee 
prior  to  plaintiff's  appointment,  and  that  the 
estate  was  sufficient  to  pay  all  claims  against  it, 
including  expenses  of  administration,  without 
resort  to  the  debt  in  suit,  the  proper  practice 
was  to  stay  all  proceedings  in  the  suit  until  the 
ability  of  the  estate  to  pay  without  collecting 
the  debt  in  suit  was  determined  in  the  probate 
court. — Vail  v.  Anderson  (Minn.)  64  XT.  W.  47. 
01  Minn.  552. 

§  49.    Action  against. 
(Minn.;    1895.) 

Until  final  decree  of  distribution  in  the 
probate  court,  the  district  court  has  no  jurisdic- 
tion of  an  action  against  an  administrator  by 
an  heir  to  recover  his  share  of  the  estate. — 
Schmidt  v.  Stark  (Minn.)  63  N.  W.  255. 
61  Minn.  91. 

§  50.   Pleading, 
[a]     (Mich.;    1896.) 

In  a  suit  by  an  executor  under  Uow.  Ann. 
St.  §  58S4,  to  set  aside  a  voluntary  deed  by  Ids 
testator  as  in  fraud  of  creditors,  the  defense  that 
in  the  allowance  of  the  claims  to  the  pa; 
of  which  the  land  is  to  be  subjected,  and  in 
making  the  report,  only  one  of  the  two  commis- 
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i  acted,  unless  pleaded,  is  qo1 
use,  though  e\  i 

Juurdan  (Mich.)  CO  N.  \V. 

I  I.I     is.  i).,    1806.) 

Where  an  administrator  Bues  In  behalf  of 
creditors  to  recover  a  gift  made  by  his  inti 
in  view  of  deati),  it  sufficiently  appears  that 
there  are  creditors  Interested  in  having  the 
rtj  recovered  where  il  is  alleged  that  there 
ttstanding  and  unpaid  claims,  which  have 
been  i  allowed  by  the  admit 

tor,  and  approved  by  the  county  judge,  anil  that 

is  no  property  other  than  that  in  pa 
sion  of  defendants  out   of  whit  an    be 

satisfied.— Bright  v.  Eekcr  (S.  D.)  68  N.  W.  320. 


XI.    FOREIGN    AND    ANCILLARY    AD- 
MINISTRATION. 

§  51.    Appointment,  rights,  and  duties    of 
foreign  or    ancillary   executor   or 
administrator. 
[a]     (Iowa  i   1804.) 

It  is  not  a  proper  exercise  of  the  discre- 
tion of  a  probate  court  to  appoint  as  adminis- 
trator in  town  of  the  esta I  i  i I  non- 
resident, who  'lies  testate,  one  who  managed 
deceased's  business  in  such  state  for  many 
years,  in  place  of  tin1  foreign  executor,  where 
the  latter  was  named  in  the  will  as  ex< 
12  years  before  testator's  death,  and  testator 
afterwards  made  several  codicils  to  his  will,  and 
did  not  revoke  such  nomination,  but  by  his  last 
codicil,  made  about  a  year  before  his  death, 
imposed  on  him  an  important  trust.  -In  re  Mil- 
ler's Estate  (Inwa)  01  N.  W.  229,  92  Iowa,  741; 
Appeal  of  Dorris.  1.1. 

[1>]       llixiu;     1SU1.) 

Code  1st::,  c.  2.  tit.  16.  §  2317.  under  the 
hea'd,  "Executors — Trustees,"  provides  that  if  a 
person  appointed  executor  refuses  to  appear 
within  10  days  after  appointment,  and  give 
bond,  or  if  an  executor  removes  from  the  state, 
a  vacancy  occurs.  Section  23.~>2.  under  the 
head,  "Foreign  Wills,"  provides  that  the  law 
relating  to  domestic  wills  after  probate  shall, 
"so  far  as  applicable."  apply  to  foreign  wills 
admitted  to  probate.  Eela  that,  where  a  for- 
eign will  has  been  admitted  to  probate  in  Iowa, 
a  failure  of  the  executor  of  such  will  to  qualify 
as  ancillary  administrator  within  10  days  after 
his  appointment  as  such  does  not  create  a  va- 
cancy.— In  re  Miller's  Estate  (Iowa)  61  N.  W. 
229,  92  Iowa,  741;    Appeal  of  Dorris,  Id. 

[c]  (Iowa;    1800.) 

The  right  of  a  foreign  administratrix  to  sue 
in  Iowa  without  having  qualified  there  is  not 
in  issue  wheu  a  general  allegation  of  plaintiff's 
capacity  is  met  by  a  general  denial  merely,  in- 
stead of  by  an  averment  of  the  facts  relied  on 
to  show  her  want  of  capacity,  as  provided  by 
Code,  §  2717. — Sparks  v.  National  Masonic  Aec. 
Ass'n  (Iowa)  09  N.  W.  678. 

[d]  <Mii. ii.:    ISO.".) 

Under  Gen.  Laws  1870,  p.  66,  providing 
that  "letters  testamentary  or  letters  of  admin- 
istration with  the  will  annexed  may  issue  to  a 
foreign  executor  or  administrator  with  the  will 
annexed,  though  not  a  resident  of  this  state, 
on  filing  a  duly  authenticated  copy  of  his  ap- 
pointment and  the  bond  given  by  him  in  the 
state  or  country  in  which  it  was  originally 
proved,"  etc.,  the  foreign  probate  conclusively 
establishes  the  validity  of  the  will;  and,  in  the 
absence  of  any  demand  for  ancillary  adminis- 
tration, the  foreign  executor  may  exercise  the 
power  of  sale  in  the  will,  subject  to  the  rights 
of  local  creditors. — Babcock  v.  Collins  (Minn.) 
61  N.  W.  1020. 

60  Minn.  73. 

[e]  (Minn.;    1896.) 

Where  nonresidents,  on  their  petition,  are 
appointed  executors  or  administrate  rs  by  a  pro- 
bate court  of  Minnesota,  that  court  has  power  to 


order  tl  mil  to  service  ,,t  summons  in  a 

civil  action   brought  in  such  state  t,,    letennine 

bility  oi  thi  on  a  claim  not  pi 

in   course  ol   adminie  v.   Probate 

Court  of  Rock  County  (Minn.)  08  N.  W.  1063 


XII.    EXECUTOR    DE    SON    TORT. 

§   52.    Action   against — Evidence. 
(Iowa  |    1896.) 

1 1'  ii  linst  a  surviving  husband, 

on    bis    wife's   note,   evidence   of   the   amount    of 

iv  whirh  the  wife  had  when  she  rim 
defendant  it   proper,  where  it  appears  that  she 

died    IN  month.'  after  marriage,  and  that  hi 

ion   of   he.    estate,    without    admin 
tion  —  Leipird  v.  Stotler  (Iowa)  66  N.  W.  150. 


EXEMPLARY  DAMAGES. 

See  "Damages,"  §§  3-5. 


EXEMPTIONS. 

I.  WHAT  IS  EXEMPT,  §§  1-10. 
II.  WHO  MAY  CLAIM,  §§  11-14. 

III.  LIABILITIES    AGAINST    WHICH   NO 

EXEMPTION    CAN    BE    CLAIMED, 
§§  15.  16. 

IV.  ENFORCEMENT  OF  RIGHT,  §§  17-21. 

See,  also,  "Homestead." 

Constitutionality  of  laws,' see  "Constitutional 
Law,"   j  Of,. 

Conveyance  of  exempt  property,  see  "Fraudu- 
lent Conveyances,"  §  5. 

From  grand  jury  duty,  see  "Grand  Jury,"  §  1. 

taxation,  see  "Taxation,"  §S  20-24. 

Garnishment  of  exempt  earnings,  see  "Abuse  of 
Process." 

Of  agricultural  society  from  liability  for  neg- 
ligence, see  "Agricultural  Societies." 

Of  income  from  professional  services  from 
claims  for  alimony,  see  "Divorce,"  §  23. 

Of  proceeds  of  life  policy,  retrospective  legisla- 
tion, see  "Constitutional  Daw,"  §  27. 

Reservation  in  assignment,  see  "Assignment  for 
Benefit  of  Creditors,"  §  17. 


I.   WHAT  IS  EXEMPT. 

Evading   exemption    law    by    going    to    another 
state  to  levy  on  wages,  see  post,  §  21.     . 

§    1.    Limit  as  to  amount. 
(Minn.;    1804.) 

Gen.  Laws  18S5,  c.  184,  §  17,  exempting 
from  seizure  for  the  debts  of  tie  insured  and 
beneficiary  "all"  the  insurance  money  payable 
by  mutual  insurance  companies  doing  business 
in  the  state,  is  void,  under  Const,  art.  1,  §  12, 
which  requires  a  "reasonable"  limit  to  be  placed 
on  the  amount  of  exemptions. — How  v.  How 
(Minn.)  til  N.  W.  456. 
59  Minn.  415. 

§  2.    Household  goods. 

[a)  (Mich.;    1804.) 

A  piauo  is  not  within  How.  St.  §  76S6, 
subd.  7,  exempting  to  each  householder  "house- 
hold  goods,   furniture,   and  utensils." — Kehl  t. 
Dunn  (Mich.)  61  N.  W.  7L 
102  Mich.  581. 

[b]  (Minn.;   1895.) 

Where  it  did  not  appear  that  the  furni- 
ture seized  was  kept  and  used  by  the  debtor  and 
his  family,  or  kept  for  their  use,  as  required  by 
Gen.  St.  1894,  §  5459,  subd.  5,  it  was  subject  to 
execution. — Fletcher  v.  Staples  (Minn.)  04  N.  W. 
1150. 
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§  3.    Tools  and  implements  of  trade, 
[a]     (Iowa;    1895.) 

An  abstracter  of  titles  is  not  a  "mechan- 
ic." within  Code  1873,  §  3072,  exempting  from 
execution  the  proper  tools,  instruments,  •  >. 
books  of  a  mechanic—Tyler  v.  Coulthard  (Iowa) 
64  N.  W.  6S1 

[bj'    down:    1897.) 

A  lawyer  who  is  the  head  of  a  family  is 
entitled  to  hold  his  books  and  office  furniture 
exempt  from  execution,  under  Code,  §  3072, 
exempting  the  "proper  tools,  instruments  or 
books  of  a  debtor  if  a  *  *  *  lawyer,"  where 
he  earns  a  pari  of  his  living  by  legal  work  for 
others  in  his  office,  though  he  combines  it  with 
other  business,  and  does  not  advertise  as  a 
lawyer,  nor  appear  in  court  in  the  trial  of  cases. 
— Equitable  Life  Assur.  Soc.  of  United  States 
v.  Goode  (Iowa)  70  N.  W.  113. 
IcJ     (Mich.;    IStttt.) 

In  order  to  1c  entitled  to  exemptions  un- 
der How.  Ann.  St  %  7686,  subd.  8,  providing  that 
certain  property  shall  be  i  xempt  to  enable  any  per- 
son to  carry  on  the  profession,  trade,  occupa- 
tion, or  business  in  which  he-  is  wholly  or  principal- 
h-  engaged,  it  must  appear  in  what  business  the 
Bon  defi  ndant  is  engaged. — Murphy  v.  Mul- 
vena  (Mich.)  60  N.  W.  224. 

§  4.   Wearing  apparel. 
(S.  D.i    is!h;.i 
Under  Conip.   Laws,   §  5127,   which   makes 
absolutely    exempt    "all    wearing    apparel     and 
Qg  of  the  debtor  and  his  family,"  a  watch 
•  bain  owned  and  habitually  worn  by  the 
>r    is   absolutely   exempt,   as    wearing   ap- 
-Brown  v.    Edmonds  (S.   D.)   66  N.   W. 
310. 

§  5.    Animals. 
(Iowa;    1895.) 

A  stallion  kept  by  a  farmer  for  breeding 
purposes  is  not  exempt  from  forced  sale,  under 
Code.  §  3072,  as  one  of  the  team  by  which  the 
farmer  habitually  earns  his  living.  —  Smith  v. 
Dayton  (Iowa)  62  N.  W.  650. 

§  6.   Proceeds    of    sale    of    exempt    prop- 
erty. 
(Mich.;    isoti.) 

The  proceeds  of  a  sale  of  exempt  personal 

rty,    designed    for    reinvestment    in    other 

pt  personalty,   to  take  the  place  of  that 

Bold,    are    not    subject    to    garnishment    in    the 

of  the  purchaser.— Cullen  v.  Harris  (Mich  i 

60  N.  \V.  78. 

§  7.   Patent  rights. 
(Mich.;    1805.) 

Even  though  a  person  engaged  in  the  busi- 
ness of  an  inventor  and  in  selling  patent  rights 
may  claim  as  exempt  a  horse  and  buggy  to  en- 
able him  to  carry  on  his  business,  yet,  where  such 

n  purchases  the  same  purely"  for  speculative 
purposes,  they  are  not  exempt.— Boyle  v.  Walsh 
(Mich.)  03  X.  W.  -435. 

105  Mich.  237. 

5  8.   Funds  of  beneficial  society. 
(Minn.;    1895.) 

i.   St.   1S94,   §  3295,  exempting  from 

execution  the  "beneficiary   fund"  of  a   benevo- 

■  oion,  and  Id.   §  3312,  exempting  from 

the  "money  or  other  benefit,  charity, 

relief,  or  aid  to  be  paid."  by  such  associations, 

apply  only  to  the  beneficiary  or  mortuary  funds 

and  not  to  the  contingent  funds.— Lake  v.  Min- 

.   Masonic  Relief  Ass'n  (Minn.)  63  N.  W. 

61  Minn.  107. 

§  9.    Life  insurance, 
[a]     (Iowa;    1897.) 

Where   an   insurance   policy   carried   by   a 

■"d  P/-,°I'/les  ,that  iu  the  event  °f  his  tot^I 
disability  $1,500  shall   be  paid  to  him,  and   in 


event  of  death  to  his  wife,  and  the  husband  be- 
ci  mi  -  totally  disabled,  and  the  mi  ney  is  ; 
him,  and  by  him  is  given  to  his  wife,  the  fund 
is    •  tnpt    to  the  wife,   under  Code.  §  1182 

(amended  by  34th  Gen.  Assem.),  providing  that 
ill  policies  of  insurance  on  the 
life  of  any  individual,  payable  to  his  surviving 
widow  .  hall  he  i  pi  from  liabilities  l  t  all 
debts  of  such  beneficiary  contracted  prior  to  the 
death  of  the  assured."— Murdy  v.  Skvles  (Iowa) 
70  X.  W.  714. 
[1>]     (Minn.;    189tt.) 

Gen.  St.  1894,  §  3312,  providing  that  the 
money  to  be  paid  by  co-operative  or  assessment 
life  insurance  asso  i.tions  shall  be  exempt  from 
execution,  exempts  such  money  from  execution 
after  it  lias  been  paid  to.  and  while  it  remains 
in  the  hands  of.  the  beneficiary  named  in  the 
certificate  or  policy.— First  Nat.  Bank  v.  How 
(Minn.)  67  N.  W.  094. 

[c]  (Neb.;    1897.) 

An  endowment  policy  was  taken  out  by  a 
husband,  which  was  made  payable  to  his  wife. 
The  premiums  thereon  were  paid  by  him,  and 
the  money  due  on  the  policy  was  received  by 
the  wife  from  the  insurance  company  during  the 
solvency  of  the  husband,  and  was' invested  in 
real  estate  in  her  name.  Subsequently  the  hus- 
band became  insolvent.  Held,  that  s'uch  prop- 
erty was  not  subject  to  the  claims  of  his  credit- 
ors.— Studebaker  Bros.  Manuf'g  Co.  v.  Welch 
(Neb.)  70  X.  W.  920. 

[d]  (S.  D.:    189G.) 

Laws  1890,  c.  51,  §  21,  providing  that  a 
policy  of  life  insurance,  in  the  absence  of  an 
agreement  to  the  contrary,  shall  inure  to  the 
separate  use  of  the  husband  or  wife  independ- 
ently of  creditors,  and  that  an  endowment  pol- 
icy, payable  to  the  assured  on  attaining  a  cer- 
tain age,  shall  be  exempt  from  liabilities  for 
his  debts,  violates  the  constitutional  provision 
declaring  that  the  right  of  the  debtor  to  enjoy 
the  comforts  and  necessaries  of  life  shall  be 
recognized  by  wholesome  laws,  and  exempting 
from  forced  sale  a  reasonable  amount  of  per- 
sonal property,  the  kind  and  value  of  which  is 
to  be  fixed  by  general  laws. — Skinner  v.  1 1,  ilr 
(S.  D.)  69  X.  W. 

S   lO.    Property  in  enstodia  legis. 
(Neb.;    1895.) 

Goods  in    possession   of   a   chattel   mort- 
gagee after  garnishment  are  in   the  custody  of 
the  law.   and   not  subject  to  execution.— Grand 
Island  Banking  Co.  v.  Costello  (Neb.)  63  X.  W 
376. 

45  Neb.  119. 


II.    WHO   MAY  CLAIM. 

§    11.    Who  may  claim. 

[al     (Iowa;   l>!>T.i 

Under  Code.  §§  1182,  2372,  providing  that 
the  avails  of  life  insurance  are  not  subject  to 
the  debts  of  deceased,  but  shall  inure  to  the 
separate  use  of  deceased's  husband  or  wife  and 
n,  and  be  disposed  of  like  other  exempt 
property  of  deceased,  the  fund  is  exempt  in  fa- 
vor of  collateral  heirs. — Larrabce  v.  Palmer 
(Iowa)  70  X.  W.  100. 

[b]     (Iowa:    ]N!>7.i 

There  was  no  "special  contract  or  arrange- 
ment." between  one  whose  life  was  insured  and 
his  creditors,  whereby  the  avails  of  the  insur- 

ai were  to  be  paid  to  the  creditors  (Code,  §§ 

1182,  2372),  where,  though  deceased  clearly 
desired  that  the  fund  should  be  so  distributed, 
and  offered  to  provide  for  such  a  distribution, 
the  offer  was  not  definitely  accepted  by  the 
creditors.— Larrabee  v.  Palmer  (Iowa)  70  N.  W 
100. 

re]     (Iowa:    1897.1 

In  an  action  against  a  husband  and  wife, 
aided  by  garnishment,  where  they  jointly  plead 
that  the  money  in  the  hands  of  the  garnishee  is 
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the  property  of  the  wife,  the  'tclata 

the  i.  >1""-v 

i  N.   W.   .11. 

$    12.    Head  ot  family. 

\  widow    living  alone  is  nol  the  h. 
a  family,  within  i 
or  \\  I 

of  a  certain 

from  i 
ing  «  :'  8«BP°"'— 

I  i>1    (S.  i>.;    1895.) 

Laws,  S  2588,  comma 
wife  to  si  husband  in  pas  no 

m  l  i  annol   support    b 

a    wife    who    has   supported    her   husband   and 

from  tl  '  '  '.",s'~ 

her  may  i  '   from 

Laws,  §  8128,  as  the 

I,,.-!,!   i  iiily.1   Linander  v.   LongstaD    i&. 

D.i  63  N.  W  ■  •  .■">._ 

§   13.    Wife  of  debtor. 

[h]     (Mich.;    1895.)  .      ,  .  .    , 

A  wife  of  a  merchant  who  has  absconded 

and  aband l  his  business  cannot  recover  the 

aerchandise  sot  apart  to  the  husband 
as  exempt,  Uit  subsequently  again  seized 
ors  under  an  atta.  hment,  as  the  1 
may  abandon  such  exemption.— Beta  v.  Brenner 
(Mich.)  63  N.  W.  970. 
lb]     (S.  1>.;    1890.) 

Absolute  exemptions,  defined  in  the  sections 
preceding  Comp,  Laws,  S  8133,  are  within  the 
provision  of  said  section  that,  if  in  any  case  the 
debtor  tails  to  claim  "the  whole  or  an> 
aforesaid  exemptions,"  his  wife  is  entitled  to 
make  such  claim.— Meyer  v.  Beaver  (a.  U.)  t>» 
N.  W.  310. 

§   14.    Farmers. 

(low n ;    LS97.)  ,  .         .  .. 

Where  he  intends  to  resume  farming,  the 
mere  fact  that  a  farmer  is  temporarily  residing 
in  town  has  sought  other  employment  while 
there,  and  has  offered  a  part  of  his  farming  im- 
plements for  sale,  does  not  deprive  him  ot  his 
exemptions  as  a  farmer  allowed  to  him  by  Code, 
§  3072.— Pease  v.  Price  (Iowa)  69  N.  W.  1120. 

III.    LIABILITIES      AGAINST      WHICH 

NO   EXEMPTION   CAN  BE 

CLAIMED. 

§   15.    In  general. 

Till     (Minn.;    1S06.) 

Gen.  St.  1824,  §  624S.  creating  a  lien  m 
favor  of  liverv  or  boarding  stable  keepers  on  ac- 
count  of  feed  "and  care  of  animals  placed  in  their 
charge,  is  not  unconstitutional  in  that  the  lien 
may  exist  upon  exempt  property.  —  Flint  v. 
Luhrs  (Minn.)  68  N.  W.  514. 

1 1,1     IS.  D.j    18!to.) 

Comp.  Laws,  §  5139,  denying  the  right  to 
additional  exemptions,  as  against  a  debt  incur- 
red for  property  obtained  under  false  pretenses, 
is  not  repealed  by  Const,  art.  21,  §  4,  declaring 
the  right  of  a  debtor  to  exemption,  from  forced 
sale,  of  a  homestead  and  a  reasonable  amount 
of  personal  property.— Sundback  v.  Griffith  (S. 
D.)   63  N.   W.  544. 

5  16.    Claim  for  wages. 

[al     (Minn.:    1897.)  . 

Const,  art.  1,  5  12.  as  amended  in  lfeSS. 
providing  that  property  otherwise  exempt  shall 
be  subject  to  seizure  and  sale  for  any  debt  to 
i  laborer  or  a  servant  for  labor  performed,  dees 
not  apply  to  a  debt  for  materials  furnished.— 
Burlington  Manuf'g  Co.  v.  Board  of  Courthouse 

6  City  Hall  Coinrs  (Minn.)  69  N.  W.  1091. 


I     701 


|i,|     (Web.  I    1890.) 

upon  the  written  ■  rder  of  anothi 

•    was 

any  property  fn 

,  67  N.  W   888. 
;,  b.  820. 


IV.    ENFORCEMENT  OF  RIGHT. 

5   17.    Claim  of  exemption. 

(Neb.  I    1895.)  ,  , 

••  under  levy  .,r 

,  the  validity  of  the 

under 

Comp.  St    1-  13,     522,  for  I 

Smith  v.  Jon  b.)  hJ. 

N.  W.  217,43  Ne  i.  754. 

§   18.    Time  of  claiming  exemption, 
lal     iv  D.i    1896  I 

awa,  S  5138,  a,  am. 
by  Law  a    1893,    c.    19,   providing   (hat    up. 
levy  upon  personal  property  tl 

,,i  his  e  . 
days   after   notice   of  the    levy,    thi 

-  such  claim  is  not  extended  by  the  pen- 

Of  replevin  by  a   third  person   > 

operty  levied  upon,  and  to  « hich  the 
debtor  is  not  a  party— Furrow  v.  dollars  (3. 
D.)  67  N.  W.  612. 

lb]      <S.  I).:     1890.) 

\n  alternative  writ  of  mandamus  lo  com- 
pel   a    sheriff    to    restore    to    plaintiff    pr  perty 

her  as  exempt,  out  i 
of  her  husband  in  defendant's  possession, 

a  writ  of  attachment  against  plaintiff's  busb: 
cannot,  on  demurrer,  be  held  to  show  that  plain- 
i  im  for  exemptions,  under  Comp.  Laws. 
§  5133,  in  default  of  claim  by  her  husband,  was 
unreasonably  delayed.— it  being  allege. 1  that  she 
made  her  claim  within  a  reasonable  tune:  that 
the  claim  was  made  November  23th;  that  it 
was  not  sooner  made  because  of  proceedings 
theretofore  pending,  which  led  her  to  believe  it 
would  not  be  necessary:  that  immediately  on 
said  levy,  on  October  ISth,  proceedings  were  be- 
gun by  her  husband,  which  resulted  in  an  order 
Of  dissolution  of  the  attachment  October  2.th: 
that  plaintiff  in  attachment  attempted  to  appeal 
from  such  order,  and  had  not  secured  sufficient 
securities  when  the  mandamus  proceeding  waa 
begun.— Meyer  v.  Beaver  (S.  D.)  OS  N.  W.  310. 

§   19.    Selection. 

(Mich.j    1SOU.) 

[n  replevin  of  property  taken  on  execu- 
tion, and  claii 1  by  plaintiff  to  be  exempt,  it  ap- 
peared that  plaintiff  was  absent  at  the  tune  of  the 
levy  that  the  sheriff  selected  the  exempt  propertj  . 
and  'that  his  return  stated  that  the  execution  debt- 
or refused  to  select.  Held,  any  error  in  holding 
the  return  of  the  officer  conclusive  was  harmless. 

How.  Ann.  St.  §  7090.  which  permits  the 
officer  to  make  the  selection  if  the  execution  debt- 
or is  absent— Murphy  v.  Mulvena  (Mich.)  6b  N. 
W.  224. 

§   20.    Replevin  by  debtor. 

IaI    Exempt  property  wrongfully  seized  under 
attachment  may  be   recovered  in  claim  and  de- 
liverv  —Linander  v.  Longstaff  (S.  D.)  6o  N.  \\ 
775.' 

Ibl     (S.  n.;    1895.)  ... 

Failure  of  a  sheriff  to  act  on  a  valid 
claim  for  exempt  property  scheduled  as  required 
by  Comp.  Laws.  §  5130.  by  the  attachment  debt- 
or who  has  named  an  appraiser  in  accordance 
with  Id  S  5131,  is  no  defense  to  replevin  against 
the  sheriff  for  recovery  of  the  property.— Linan- 
der v.  Longstaff  (S.  D.)  63  X.  W.   no. 
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§  21.   Evading   exemption   law — Going   to 
another  state  to  levy  on  wages. 

la]     (Neb.;   1S94.) 

Laws  1SS9,  c.  25,  providing  that  where 
wages  due  employes  of  a  corporation  engaged  in 
interstate  business,  which  ire  exempt  from  ex- 
ecution under  the  laws  o>f  Nebraska,  are  col- 
1  by  action  in  another  state,  the  amount 
so  collected  may  be  recovered,  applies  to  a 
debt  incurred  before  its  passage,  and  assigned 
in  good  faith,  where  the  assignee  afterwards 
us  it  to  be  collected  out  of  the  state  to 
evade  the  exemption  laws. — Bishop  v.  Middle- 
ton,  61  N.  W.  129,  -13  Neb.  10. 

lb]     (Neb.:    1S!>4.) 

Laws  1SS9.  c.  25,  provides  that  where 
wages  due  employes  of  a  corporation  engaged 
in  interstate  business,  which  are  exempt  from 
execution  under  the  laws  of  Nebraska,  are  col- 
lected by  action  in  another  state,  the  amount 
so  collected  may  be  recovered.  Held,  that  the 
term  "corporations  engaged  in  interstate  busi- 
ness," means  one  doing  business  and  employing 
men  in  Nebraska  and  having  in  another  state 
such  a  situs  as  to  permit  of  its  being  reached 
by  process  of  garnishment  there.— Bishop  v. 
Middleton,  61  N.  W.  129.  43  Neb.  10. 


EXPERIMENTS. 


As  evidence,  see  "Criminal  Law,"  §  98:  "Trial." 
§  19. 


EXPERT  TESTIMONY. 

See  "Evidence,"  §§  52-58. 

EX  POST  FACTO  LAWS. 

See  "Constitutional  Law,"  §  28. 


EXPRESS  TRUSTS. 


See  "Trusts,"  §§  1-4. 


EXPULSION. 

Of   members  of  association,   see   "Associations," 
§  5. 

EXTINGUISHMENT. 

Of  easement,  see  "Easements,"  §  8. 

Of  franchise,  see  "Horse  and  Street  Railroads," 

§  2. 
Of  lien,  see  "Mechanics'  Liens,"  §§  44-47. 
of  pledge,  see  "Pledge,"  §  7. 


EXTRA  ALLOWANCE. 

Of  compensation  to  executor  or  administrator, 
see  "Executors  and  Administrators,"  §  30. 

For  extra  work  under  contract,  see  "Contracts," 
§  53. 

EXTRADITION. 

[a]     (Minn.:   1S9G.) 

In  interstate  extradition  proceedings  the  affi- 
davit accompanying  the  requisition  is  sufficient 
if  it  substantially  charges  the  commission  of  a 
crime  against  the  laws  of  the  state  from  whose 
justice  the  accused  is  alleged  to  have  fled.— State 
v.  Goss  (Minn.)  GS  N.  W.  10S9. 
£b]     (Neb.;    1896.) 

A  fugitive  from  justice,  surrendered  by 
one  state  upon  the  demand  of  another,  may,  not- 
withstanding his  objection,  be  prosecuted  by  the 
latter  for  any  extraditable  offense  committed 
within  its  borders,  without  first  having  had  an  op- 
portunity to  return  to  the  state  by  which  he  was 
surrendered.  Lascelles  v.  Georgia  (1S93)  13  S 
Ct.  687,  148  U.  S.  537,  followed.  In  re  Robinson 
(1890)  45  N.  W.  267,  29  Neb.  135,  distinguished. 
—In  re  Petry,  66  N.  W.  308,  47  Neb.  126. 
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FACTORIZING  PROCESS. 


See  "Ganiishuient." 


FACTORS  AND  BROKERS. 

I.  IN  GENERAL,  §§  1-6. 
II.  COMPENSATION,  7-21. 

See,  also,  "Principal  and  Agent." 


I.   IN  GENERAL. 

§   1.    Authority  to  sell  land, 
down;    I *!>.->.) 

Defendant  wrote  to  B.  that  he  had  re- 
ferred :i  person  to  him  for  terms  of  lease  or 
sale  oi  land;    that  he  wanted  a  certain 

rent  if  ii  was  leased,  or,  if  sold,  he  wanted  $15 
re,  "on  almost  any  terms  to  suit  purchas- 
er,'"  if  $1,200  is  paid  rash,  and  8  per  cent,   iie 

I  meats.  "If  you  bi 
in  selling,  1  am  willing  to  allow  and  p 
2%  per  cent,  commission  ($90)."  Held,  that  it 
gave  no  authority  to  make  a  contract  of  sale, 
tint  that  the  terms  of  any  oiler  were  to  be  sub- 
mitted to  defendant— Furst  v.  Tweed  (Iowa) 
01  N.  W.  857. 

93  Iowa,  300. 

§  2.    Liability  to  principal. 

(Nell.;   ls>).-,.( 

Where  a  consignment  is  made  to  a  com- 
mission merchant  for  salt-  without  instruction, 
in  the  absence  of  an  established   usage  to  the 

uy,  of  which  the  consignor  has  or  must  be 
presumed  to  have  knowledge,  the  consignee's  au- 
thority to  sell  cannot  be  delegated,  and  i1 
eise  is  limited  to  tin.  place  to  which  the  consign- 
ment was  originally  uiade.— Burke  v.  Frye 
(Neb.)  02  X.  W.  470. 

44  Neb.  223. 


§  3.    Liability 
factor. 


of    principal  —  Rights    of 


(Minn.:    1SO.V1 

A  principal  is  not  liable  to  his  factor  for 
the  deficit  caused  by  the  excess  of  expenses  in- 
curred by  the  latter  in  handling  the  goods,  over 
the  receipts  from  their  sale,  on  the  ground  of  a 
custom  among  factors  of  receiving  reimburse- 
ment for  such  expenses,  unless  it  is  shown  that 
the  custom  was  so  general,  long-established, 
and  notorious  that  the  principal  will  be  presumed 
to  have  had  knowledge  of  it.— Earl  Fruit  Co.  v. 
Thurston  fold-Storage  &  Warehouse  Co.  (Minn.) 
62  N.  W.    139. 

(in  Minn.  351. 

§  4.    Levy  by  creditor  of  factor. 

(Nell.:    1895.) 

Property  in  the  possession  of  a  factor,  to 
be  sold  for  the  benefit  of  his  principal,  is  not 
liable  to  execution  or  attachment  in  satisfaction 
of  the  debts  of  the  former. — National  Cordage 
Co.  v.  Sims  (Neb.)  02  N.  W.  514. 
44  Neb.  148. 

§   5.    Del   credere   commission. 
(Neb.:    1805.) 

Where  a  contract  provides  for  the  sale 
of  goods  on  commission  at  prices  fixed  by  the 
consignor,  and  requires  returns  at  stated  periods, 
the  consignee  guarantying  payment,  the  relation 
created  is  that  of  agency  on  a  del  credere  com- 
mission, and  not  that  of  vendor  and  vendee. — 


■  Co.   *.  Sims  (Neb.)  02  N.   W. 
51  1. 

44  Neb.  us. 

§   6.    Advances — Lien    and  reimbursement. 

1 1>1      I  II  in  ii.;     IS!).-..  I 

Though  the  contract  between  a  con 

sion    merchant    and    his    principal    ci 
agreement  to  that  effi  mer- 

chant is  entitled  to  a  lien  for  adi 
— Haebler  v.  Lutteen  (Minn.)  83  N.  W.  720. 

01   Minn.  315. 

[b]       <\\  is.;      |S!li;.| 

A    i ■  .- 1 1  . ■  - 1 : 1 1 . -   broker  made  loans   in   his 

principal's    name,    and,    to    secure    his    com  mis- 

(    s  in  his  own  mum-. 

ami  ai  ler  bid  in  the  property,  and 

with   ut  the  knowledge  of  his  ; 
pal,   quit  laimed   tc    her   the  lands  so  acq 

I  er  other 
in  his  possession.     Held  that,  in  the  absence  of 
a  ratification  and  an  ce  of  the  deeds, 

the  broke:  was  n  >l  entitled  to  credit  for  I 

es   under  the  second   mort- 

•  ind  for  taxes  paid  without  the  principal's 

knowledge,  on  the  theory  tl  penditures 

inured   to   her   benefit.  —  Carpenter  v.   Momsen 

(Wis.)  Oo  X.   \Y.    Ii C7. 

t!2    Wis.    I  111. 


II.    COMPENSATION. 

§   7.    Contract  for  commissions. 

[n]     (Iowa;    is'it.i 

A  contract  to  pay  commissions  for  procur- 
ing customers  from  a  certain  county  for  real 
estate,  ami  lor  all  customers  in  a  certain  town 
in  such  county,  is  not  invalid  because  then'  is 
no  limit  as  to  time. — Boyd  v.  Watson  (Iowa) 
70  N.  W.   120. 

(lit     I.Mich.;    1806.) 

Evidence  that  defendant,  knowing  that 
plaintiff  was  trying  to  make  a  sale  of  defend- 
ant's land  after  the  expiration  of  plaintiffs  op- 
tion, wrote  to  him  that,  unless  he  consumi 
a  sale  of  the  land  within  a  certain  time,  all  ob- 
ligations on  defendant's  part  with  him  for  a 
sale  of  the  land  would  cease,  and  that  plaintiff 
secured  a  purchaser,  with  whom  defendant  con- 
summated a  sale,  sufficiently  shows  an  agree- 
ment on  defendant's  part  to  pay  plaintiff  for 
securing  the  purchaser. — Nolan  v.  Swift  (Mich.) 
on  N.  W.  96. 

§   8.    Amount   of    commission. 

(Iowa:     IS!)7.t 

In  estimating  the  commission  for  a  sale  of 
real  estate,  where  a  part  of  the  price  was  paid 
in  town  lots,  the  actual,  and  not  the  trade, 
value  of  the  lots  should  be  considered. — Boyd 
v.   Watson  (Iowa)  70  N.  W.  120. 

$   9.    Right  to  commission. 

[a]     down;    IS93.) 

That  an  employer  of  a  real-estate  agent 
did  not  know  that  one  to  whom  he  sold  the 
land  was  sent  to  him  by  the  agent  is  not  a  valid 
defens.  action   for  the  agent's   commis- 

sions, where  the  employer,  who  had  not  termi- 
nated the  agency,  took  no  steps  to  inform 
self  on   the  subject— Kelly  v.  Stone  (Iowa)   02 
N.  W.  S42. 

[bl     (Iowa:    180G.) 

Defendant  owned  a  farm,  and  informed 
plaintiff,  who  was  a  real-estate  agent,  that  if 
he  could  sell  it  a'  a  specified  price  he  would  re- 
ceive a  commission  thereon.  On  the  following 
day  plaintiff  met  cat  N.,  who  wished  to  pur- 
chase   the    farm,    and    told    him    the    price    for 
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§   10*   Sales  by  another  broker 

[a]     (Mich.;    1894  , 

te^SS^A^r^to- 

th, .  «i„  ?,  entltled  t0  ms  commission,  although 
i03  Mich.  320. 

lb] If  Mich.,    1S9G.) 

lilitllii 

geta  purchaser  at.  less  Van  the  "mount  srfDu° 
„ea'    upon   a    division   of   commissions       ti,; 

""     ""«.-,=    is»7.)  commLInn  "S&   "* /«   dollars.   a*        cera 


look  at  it-'A-^rw^^ectedTt^Tri™ 

"!'';  Plambff  assisting   in    the   negotiations 

^  «f«y  ^^S-Bfi 

tiated.-Staufer  v.  Bell  (Iowa)  68  N.  $ 

It- J     (Iovra:    1897.) 

A   real-estete  broker  cannot  recover  com 


till     down:    1897.) 


titwi    +~ •     ■'   LLJUL  "'Hiuntts  were  not  en- 

S.)t69<Nmwr79nS--D0UTi,le    V-    Comst"k 


commissions  for  sales  of  landVa  SM™ 
tv.   to  customers  '•procured"   by  plaintiffs    d£ 

Ployed   by  Plaintiffs?^tho^Zetnbowl0ed%eof       «.T~   "^  in  P^^^Pal's  title. 

adants,  to  make  sales,  if.   before  the" con         Wcnif18?8-) 

IH    (Iowa;  1897.)  premises "were toto?  P££Z2&nt'    whe«by    the 

SSS  liSra-li,  af^aw '«.  -saas,  vtir 

Is]    O.ioh.:   1894.J  •   12-   —•   Ability    of    purchaser    to    per- 

Where    plaintiffs    secured    and    =nM    „     I  form.  "•"    ^er 

on'apTrt'oMh*0    Af^^     ^o^lLla'      fa]    {Iowa:   ,895.) 

(HI     mfc,..,    ,894.)  ^n^^T^^^Ke'SSS^ 

fnnlt    "?    ?n.r<*asiaS   thereunder   through    lome        [bl    AIowa!   18{»6> 

HI     rMSch.,   1896)  !°n„e+ChanfG  isn>ade,  and  who  is  aVai?d  w 

was^m^  oS*  br°bker-  after  th*  -*     M  "  N.  w!  If  ^ "^    ^ 
e  n?„M  J^J^f-  ??  -terest  in       [o]    (lo^  ^ 

such  purchaser  was  unable  to  n     f™,    I  '  and 
liact,   for  want  nf  tit],.  +1  peirorm  his  con- 

Id]     (Xc-1..:    1x97.) 


"'" s'h'ouH8  loo' k* af t'r'Vt-   iD  ^^>ation"that 
rkU   oV  •       after  them   and   try  to  effect  n 


w 


a  note     :r«r!ract  w,ith  *  brok<r  to  sell 

»■  i-li  tl^Ue  is%o'hUt  ilS,  t0,tht'   Ume 
is  entitled    tn  m   ,!,„«       ,f?  be.madc  the  broker 
'»■■'"   '"^OqVw"i,le    t.me.-Peterson  v. 
61  Minn.' 268.  - 


Ik] 


(Minn.:    l.xrx;.) 


for   las   services   it"  he   fi^   „ 
mist  produce  «   "«—i 
•1  XW.DlG.-2o 


'•«*'teft:„ 
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§    13.    Refusal    of   principal   to   carry 

out  contract. 

I  ii  I      i  loo  :i  :     I  Mi.-.,  i 

s  be  want- 
ed $15  per  acre  foi  '   anj 

led  $1,200  was 
paid  i  lyments   bore 

si ;    and  that,   if  plaintiff  b 

Iling,   def lanl  ty    bim    :. 

.'     -    thai   plaintiff  I 

offers,  and 

(ould  not  ci  where 

be  in..  ;'i'  ii  defendant  refused  to 

ratify.    B  reed  (Iowa)  61  N.  W.  858. 

98  Iowa,  296. 

|I.J     (Iowa)    IS!,.-,.) 

\\  here  b  rt  al-estate  ■<  genl  m 
of  the  land  within  the  pi  of  the 

contract,  he  is  entitled  to  his  commissions, 
though  liis  principal  refuses  t'>  complete  the 
conveyam  Butcher  (Iowa)  61  N.  W. 

991. 

93  Iowa,  414. 

[c|     (Nil..:    L896.) 

A  real  estate  broker  who  produces  one 
ready  and  willing  to  purchase,  but  able  to  do  so 
only  by  perpetrating  a  fraud  on  a  third  party, 
is  not  entitled  to  commissions,  though  an  ex- 
ecutory contract  of  sale  is  entered  into  between 
his  principal  and  the  proposed  purchaser,  where 
tin-  principal  refuses  to  consummate  thi 
tract  because  of  the  purchaser's  proposed  fraud. 

-Zittle  v.  Schlesinger,  65  N.  \V.  892,  46  Neb. 
Ml 


If,. 


Who  liable. 


s   14. 


Sales  effected  by  principal. 


[a)     (Mich.:    1896.) 

A  vendor  cannot  escape  liability  for  com- 
missions to  the  agent  employed  to  negotiate  a 
sale  of  the  land,  on  completing  himself  a  sale 
ii  purchaser  with  whom  the  agent  had  been 
negotiating,  by  including  in  the  sale  other  lands 
in  addition  to  those  the  agent  was  employed  to 
sell— Ranson  v.  Weston  (Mich.)  68  N.  W.  152. 

[1>]     (Minn.;    1896.) 

The  broker  did  not  have  the  exclu  ive 
:  I  to  sell.  After  he  had  found  a  pun 
i  adj  and  willing  to  buy  on  the  owner's  terms, 
but  before  he  had  notified  the  owner  thereof, 
the  owner  found  another  purchaser,  and  closed 
a  sale  with  him.  JTcld,  the  owner  was  not  lia- 
ble to  the  broker  for  a  commission. — Baars  v. 
Hyland  (Minn.)  07  N.  W.  1148. 

§    15.    Broker    acting    for    both    par- 
ties. 

[Ml     (Minn.;    1896.) 

A  rental  agent  who  agreed  to  divide  his 
commission  with  the  prospective  lessee  to  in- 
duce the  latter  to  take  the  premises,  and.  at  the 

est  of  the  lessee,  tried  to  induce  bis  prin- 
cipal to  reduce  the  rental,  while  concealing  from 
him  his  relations  to  the  lessee,  was  not  entitled 
to  a  commission  for  procuring  the  lessee. — Ho- 
bart  v.  Sherburne  (Mian.)  68  N.   \V.  841. 

[to]     (Neb.;    is-iro 

An  agent  is  not  entitled  to  commission 
for  bringing  parties  together  for  an  exchange  of 
propenv  against  one  who  did  not.  in  advance. 
consent  to  the  agent's  dual  employment. — Straw- 
la  i  Ige  v.  Swan.  62  X.  W.  VA\.  43  Neb.  781. 

[c]      (Wis.;    IS!).-,.} 

Where  a  broker  employed  to  sell  defend- 
ant's farm  on  commission  produces  a  pur 
who  takes  tlie  property  at  a  price  fixed  by  de- 
fendant, the  latter  cannot  withhold  the  commis- 
sion on  the  ground  that  when  the  contract  of  em- 
ployment was  made  the  broker  had.  unknown  to 
defi  ndant.  already  found  the  customer,  and  was 
employed  by  him  to  buy  a  farm,  but  from  whom 
he  was  to  receive  no  commission. — Doiiohue  v. 
Padden  iWh.i  66  N.  W.  804. 
93  Wis.  -M. 


(Wl«.  I      IS!>.-,.) 

Where  three  joint  owners  of  land 
that    two  of  tie, 

but  that  neither  of  them  shall  charge  any  com 
them   employs   attoi 
,-ral   legal  advisers,   and   the] 
briie,'  al  other  i  iwners  ral 

if y  by  joining  in  a  conveyi  joint 

owner  authorized  to  sell  will  not  be  liabl 

the  all  ile,   though 

he  knew  when  he  joined  in  the  convej 

Ihe.v     had    procured     it.     where    he    did     not     know 

thai  in  procuring  it  they  were  acting  otherwise 

than  as  the  attorneys  of  ll ther.  ,,r  that  the) 

make  any  charge.— Brown  v.  Scott 
91    Wis.  674. 

§    17.    I/ien  for  compensation. 

[a]  (Minn.)    1895.) 

A   broker  is  entitled  to  a  lien   for  com- 
missions on  a  note  and  •  left  in  his  pos- 
oii    commission. — 1'eterson    v. 

nail  (M  .    •    w.  733. 

Gl  Minn.  208. 

[b]  IN.  !>.:    1896.) 

A  delivery  of  property  to  a  carrier  by 
the  owner,  to  l.e  shipped  to  another 
the  place  of  business  of  the  factor,  and  the  tak- 
ing by  the  owner  from  the  carrier  of  a  bill  of 
lading  in  the  name  of  such  factor,  and  forward- 
ing it  to  hi  in.  aie  not  conclusive  on  the  questii  n 
of  the  i  lie  owner  to  deliver  poss 

to  the   factor,    so   as   t,,   entitle   the   latter   to  a 
lien  on  the  property,  where  there  are  other  facts 
case  tending  to  show  that  it  was  not  the 

purpose  of  ti uner  to  surrender  possession  to 

the  factor,  but  that  the  object  of  shipping  in  the 
name  i  I  tl  e  factor  was  to  obtain  the  benefit  ot 
a  throe.1,  ate,  which  could  not  be  attained  ii 
the  shipment  was  made  part  of  the  way  in  the 
name  of  the  owner,  and  thereafter  the  balance 
of  the  distance  to  the  place  of  business  ,,f  ihe 
factor  in  his  name. — Rosenbaum  v.  Hayes  (N. 
D.)  67  N.  W.  951.  •   ' 

5  N.  D.  470. 

[cj     (Wis.:    1896.) 

A  real-estate  broker,  who  is  not  an  i 
ney  at  law,  cannot  claim  a  general  lien  on  all 
securities  in  his  pi  ssession  for  expenses  incurred 
in  managing  some  ef  such  securities,  but  the  lien 
fined  to  the  specific  securities  for  which 
the  expenses  were  incurred. — Carpenter  v.  Mom- 
sen  (Wis  i  65  X.  W.  1027. 
92  Wis.  449. 

§18.    Necessity  of  license  to  sell  land. 
(Iowa;   1S05.) 

Where  a  -ity  ordinance  prohibits  real-es- 
tate brokers  from  carrying  on  their  business  b< 

fore  procuring  a  license,  one  who  sells  land  with- 
out :i  license  cannot  recover  commissions  for  bis 
services. — Richardson  v.  Brix  (Iowa)  63  N.  W. 
325. 

§19.    Action  for   commissions. 

(Iowk:    1895.) 

In  an   action   by  a  real-estate  agent   for 
his  services  in  selling  a  farm,  defendant  c 
give  evidence  as  to  the  amount  and  value 
(rops  and  improvements,  on  the  theory  that,  ;- 
no  time  was  alleged  within  which  plaintifi 
authorized  to  sell,  he  was  hound  to  do  so  befon 
the  crops  had  been  planted   and  the  farm  im- 
proved, where  the  defense  is  not  pleaded. — Kelly 
v.  Stone  (Towa)  02  N.  W.  S42. 

§   20.    Evidence. 

la]     (Mich.;    1894.) 

Where    plaintiffs    secured    an    option    on 
logs  which  they  sold  to  defendant,  in  an  :■ 
for  a  commission   for  such   sale  it   was   compe- 
tent, in  order  to  show  the  value  of  the  commis- 
sion, to  ask.  on  cross-examination,  the  tin 

ii|,ied    in    the    negotiations    with   defendant.    :il 
though    the  question   did    not    include   plaintiffs' 
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negotiations    with    the    former    owners    of    the 
logs.— McKinnon  v.  Gates  (Mich.)  01  N.  W.  74. 
102  Mich.  618. 
lb]     (Mich.;    1S94.) 

Evidence  as  to  the  reasonableness  of  a 
commission  is  inadmissible  in  an  action  on  an 
express  contract  therefor.— McKinnon  v.  Gates 
(Mich.)  61  X.  W.  74. 
102  Mich.  618. 

[c]     (Mich.;    18»4.) 

In  an  action  for  a  commission  for  the 
sale  of  logs,  papers  relating  to  the  situation, 
amount,  character,  and  quality  of  the  logs,  sub- 
mitted to  defendant  during  the  negotiations,  are 
admissible  as  part  of  the  res  gestae.— McKinnon 
v  Gates  (Mich.)  61  N.  W.  74. 
102  Mich.  61S. 

|<!]     (Mich.:    1894.) 

A  telegram  from  the  owners  of  logs  on 
which  plaintiffs  hud  an  option,  stating  that  the 
option  was  extended,  is  competent  to  show  that 
(act,  in  an  action  for  a  commission  for  the  sale 
of  the  option  to  a  third  party. — McKinnon  v. 
Gates  (Mich.)  01  N.  W.  74. 
102  Mich.  618. 

[el     (Mich.;    1896.) 

Evidence  that  defendant  agreed  to  pay 
plaintiff  a  commis-uon  for  procuring  a  person 
who  would  make  a  satisfactory  exchange  of 
real  estate,  and  that  plaintiff  brought  a  person 
who  entered  into  a  contract  with  defendant  for 
an  exchange,  establishes  a  prima  facie  right  to 
recover.— Whitaker  v.  Engle  (Mich.)  69  N.  W. 
493. 

[f]  (Mich.;    1897.) 

In  an  action  for  commissions  for  the  sale 
of  logs  on  which  plaintiffs  had  an  option,  where 
defendant  was  permitted  to  show  all  the  infor- 
mation he  obtained  from  other  persons  in  re- 
gard to  such  logs,  and  he  stated  that  he  did 
not  make  the  purchase  by  virtue  of  plaintiff's 
option,  the  court  properly  refused  to  allow  him 
to  state  on  whose  judgment  and  what  informa- 
tion he  relied.— Burrell  v.  Gates  (Mich.)  70  N. 
W.  574. 

[g]  (Mich.:    1S97.) 

A  finding  that  defendant  agreed  to  pay 
plaintiff,  a  real-estate  broker,  a  commission  on 
any  acceptable  sale  procured  by  him,  is  sup- 
ported by  evidence  that  plaintiff  was  authorized 
to  sell  to  a  certain  corporation,  and  a  commis- 
sion was  agreed  on;  that  plaintiff  then  said  that 
he  should  receive  such  commission  if  defendant 
sold  on  "any  proposition"  submitted  by  him  and 
accepted  by  defendant,  to  which  defendant  as- 
sented.— Brooks  v.  Leathers  (Mich.)  70  N.  \V. 
1099. 
[hj     (Midi.:   1897.) 

In  an  action  by  a  real-estate  broker  for  a 
commission  on  a  sale  concluded  by  the  princi- 
pal, plaintiff  may  show,  on  the  issue  whether  he 
was  the  procuring  cause  of  the  sale,  that  the 
person  to  whom  it  was  made  was  a  stockholder 
of  a  corporation  to  which  plaintiff  had  endeav- 
to  sell  the  land  through  such  stockholder 
and  another,  the  principal  having  notice  of  his 
interviews  with  such  stockholder. — Brooks  v. 
Leathers  (Mich.)  70  N.  \V.  1099. 

[1]     C"inn.:    1895.1 

Where  plaintiff  is  entitled  to  commission 
on  sales  of  property  delivered  to  purchasers  by 
defendant,  on  orders  sent  him  by  plaintiff,  the 
acceptance  of  orders  may  be  inferred  from  the 
fact  that  defendant  received  and  retaiued  them 
without  notifying  plaintiff  that  they  were  re- 
jected. —  O'Brien  v.  Colchester  Rubber  Co. 
(Minn.!  63  N.  \V.  106. 
60  Minn.  535. 

[jj     (Wis.;    1897.1 

In  an  action  by  a  real-estate  broker  to  re- 
cover a  certain  sum  which  he  alleged  defendant 
agreed  to  pay  him  to  procure  a  purchaser  of 
land,  it  was  error  to  admit  evidence  of  the  terms 
of  a  contract  between  defendant  and  another 
agent,  and  of  the  usual  commission  paid  agents 


for  sale  of  land  of  like  value.— Oliver  v.  Mo  a- 
wetz  (Wis.)  09  N.  W.  977. 


21. 


Instructions. 


[a]  (Iowa;   189t!.) 

Where  the  complaint,  in  an  action  for 
commissions  for  procuring  a  purchaser  for  land, 
alleged  an  express  oral  promise  by  defendant  to 
pay  a  reasonable  commission,  but  defendant  de- 
nied the  promise,  and  testified  that  he  merel.i 
told  plaintiff,  if  he  found  a  purchaser,  to  send 
him  around,  and  "I  will  do  as  much  for  you." 
it  was  proper  to  charge  that  plaintiff  must  prove 
the  promise. — Harrison  v.  Pusteoska  (lowai  66 
N.  W.  93. 

[b]  (Iowa;    1897.) 

Where  defendants  agreed  to  pay  commis- 
sions for  sales  of  land  to  customers  "procured" 
by  plaintiffs,  an  instruction  that  defendants 
were  liable  if  plaintiffs  "furnished"  customers 
is  not  a  departure  from  the  issues  made. — Boyd 
v.  Watson  (Iowa)  70  N.  W.  120. 


FAIRS. 

See  "Agricultural  Societies." 

FALSE  IMPRISONMENT. 

See,  also,  "Arrest";    "Malicious  Prosecution." 
Liability  of  judge  for  judicial  acts,  see  "Judge," 
§  7. 

§    1.    What  constitutes. 
(Neb.;    1895.) 

Where  plaintiff  was  arrested  on  Sunday, 
and  the  sheriff  notified  the  prosecuting  attorney 
on  the  following  day  to  file  the  complaint,  and 
a  complaint  was  filed  on  Tuesday,  and  by  con- 
sent of  the  parties  the  hearing  was  set  for 
Thursday,  when  it  was  had,  the  court  properly 
held,  as  a  matter  of  law,  that  the  detention  was 
not  unreasonable,  though,  by  the  Code,  magis- 
trates may  examine  prisoners  charged  with 
crime  on  the  first  day  of  the  week. — Diers  v. 
Mallon,  64  N.  W.  722,  40  Neb.  121. 

§   2.    Arrest  under  valid  process. 

[a]  (Mich.;   1S9G.) 

A  complaint  and  warrant  valid  on  their 
face  are  sufficient  to  protect  the  complaining 
witness  from  liability  for  false  imprisonment, 
though  he  mav  be  liable  for  malicious  prosecu- 
tion.— Sehultz  'v.  Huebner  (Mich.)  60  N.  W.  57. 

[b]  (Mich.;    1897.) 

Where  one  is  arrested  under  a  warrant 
which  is  good  on  its  face,  and  prosecuted  for 
the  offense  charged,  an  action  for  false  impris- 
onment will  not  lie. — Trvon  v.  Pingree  (Mich.)  70 
N.  W.  905. 

[c]  (Neb.;    1895.) 

A  city  marshal,  in  executing  a  warrant 
lawful  on  its  face,  and  issued  by  proper  author- 
ity, is  not  liable  in  an  action  for  false  imprison- 
ment, though  the  proceedings  in  which  the  war- 
rant issued  were  void  because  of  irregularities. 
— Atwood  v.  Atwater,  61  N.  W.  574,  43  Neb. 
147. 

§   3.    W ho  liable. 

[a]  (Mich.;    1895.) 

When  defendant  went  before  a  magistrate 
with  his  counsel,  to  make  a  complaint,  expecting 
to  make  the  complaint  in  writing,  and  that  the 
warrant  would  be  issued  in  the  usual  manner,  he 
is  not  liable  for  the  act  of  the  magistrate  in  di- 
recting the  arrest  of  the  defendant  without  a  war- 
rant.— Poupard  v.  Dumas  (Mich.)  63  N.  W.  301. 
105  Mich.  326. 

[b]  (Neb.;    1895.) 

Wheie  the  murderer,  before  plaintiff's 
arrest,  stated  that  he  was  hired  by  plaintiff  to 
commit  the  murder,  and  the  sheriff  was  inform- 
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..I  bj  two  credit  hal  plaintiff  u:is  a 

dangerous  man,  and  thai  bad  »tated 

that   he   feared  death  at   plaintiff's  hands,   the 
courl  beld,  as  a  matter  of  law,  that 

beriff    bad    reasonable   grounds    to 

v.    Mallon    (Neb.)    64    N.    \V. 
722,  16  Neb.  L21. 

§   4.    Complaint  and  affidavit. 
[a]     (Midi.;    1895.) 

Mi, la vit  attached  to  a  capias 
false  imprisonment  when  it  shows 
that  defendant  caused  plaintiff's  arrest  and  im 
prisonment  under  the  fraudulent  debtor's  act, 
on  an  affidavit  which  gave  no  jurisdiction  to  the 
justice  who  issued  the  wan-ant.  —  1'aulus  v. 
Grobben  >  Mil  b.)  62  N.  W.  160. 

KM    Mir!,.  -12. 
||>I     (Minn.:    1896.) 

A  con ii 'lain i  whii  b  alleges  that,  al  a  time 
a  nd  place  stated,  the  defendant  imp] 
plaintiff  without  probable  cause,  states  a 

of  action.— Nixon   v.   Hooves   (Minn.)   07  N.   W. 
989. 

§   5.    Evidence. 

[nj      (Nd>.;     189S.) 

Evidence  of  the  previous  good  character 
of  plaintiff  in  an  action  for  false  imprisonment 
is  not  admissible  where  plaintiff's  character  is 
nol  assailed.— Dkrs  v.  Mallou  (Neb.)  64  N.  W. 
722,  46  Neb.  121. 

£b]      (Neb.;    1803.) 

One  arrested  for  murder  could  not.  show, 
in  an  action  for  false  imprisonment,  as  bearing 
on  a  want  of  probable  cause,  that  he  was  on 
friendlv  terms  with  deceased. — Diers  v.  Mal- 
lon, 64  N.  \V.  722,  46  Neb.  121. 
[c]     (Wis.;    1897.) 

On  an  issue  as  to  whether  plaintiff  was 
violating  the  game  laws  by  shooting  "in  the 
nighttime,"  so  as  to  justify  his  arrest  by  a 
game  warden  without  a  warrant,  evidence  that 
plaintiff  was  in  a  boat  on  water  covering  land 
of  a  third  person,  and  that  there  were  notices 
on  the  premises  forbidding  trespasses,  was  in- 
admissible.— Lamb  v.  Stone  (Wis.)  70  N.  W. 
72. 


FALSE  PRETENSES. 

See,  also,  "Deceit";  "Forgery";  "Fraud": 
"Fraudulent    Conveyances";     "Larceny." 

Right  to  exemptions  as  against  debt  incurred 
for  property  obtained  under  false  pretenses,  see 
••Exemptions,"  §  15. 

§   1.    'What  constitutes  offense. 
(Iowa:   1S9G.) 

Under  Code,  §  45,  subds.  9,  10.  making 
the  word  "property"  embrace  real  and  personal 
property,  and  including  under  personal  property 
"evidences  of  debt,"  a  nonnegotiable  draft  drawn 
on  an  insurance  company  by  its  authorized  ad- 
juster, in  settlement  of  a  claim,  subject  to  the 
company's  approval,  is  "property."  within  Code, 
§  4(173,  punishing  any  person  who  obtains  mon- 
ey, goods,  or  property  by  false  pretenses,  though 
such  draft  be  never  approved  or  accepted! — 
State  v.  Patty  (Iowa)  66  N.  W.  727. 

$  2.    Defense. 
(Midi.;    isii.'.i 

On  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  the  fact  that  the  defendant 
is  able  and  willing  to  repay  the  money  so  ob- 
tained is  no  defense. — People  v.  Oscar  (Mich.) 
03  N.  W.  971. 

105  Mien.  704. 

§   3.    Reliance   on   representations. 
(Neb.:    1894.) 

To  authorize  a  conviction  for  obtaining 
money  by  false  pretenses,  defendant's  false  rep- 


ded  I"  part   with 
appear  thai 
Hoy  were  some  of  the  uta,  and  tl 

would  not  have  cl  thoul  them.— Wax  v. 

Stat.-,  6]  \.  \v.  117,   13  Neb.  is. 

:,   4.    Misrepresentation  of  value. 
(Mich.;     1895.) 

A  complaint  which  alleges  that  defend- 
ant for  the  purpi  lining  a  li 
lain    property,    represented    that    there    •■■. 
house  thereon  of  the  ralue  of  $1,200,  bnt  that 

in    fact    there    was    none,   cl 
fense.-   Pen  ir  (Mich!)  63  N.  W.  97L 

105  Mil  b.  704. 

§   5.    Indictment  and  information, 
[aj     (Midi.;    1895.) 

An  information  for  obtaining  money  by 
false  pretenses  negatives  defendants  ignorance 
of  the  falsity  of  the  representations,  by  all 
that   he  "did  designedly   falsely  represent 
pretend"  thai  h<-  bad  received  a  subscript!  n 
a  certain   amount    from   a    certain   person   with 
payment  in  full  thereof  from  him.— People   v. 
Lennox  (Mich.)  64  NT.  W.  488. 

£b]      (Midi.;     1896.) 

An  indictment  charging  a  violation  of 
How.  Ann.  St.  §9353,  which  alleged  that  by  rea- 
son of  the  false  r.  presentations  of  the  defend- 
ant the  complainant,  believing  such  represi 
tions,  was  induced  to  sign  the  note,  was  suffi- 
cient to  connect  the  fraudulent  representations 
with  the  signature  of  the  note.— People  v.  Kin- 
ney (Mich.)  67  N.  \V.  1089. 

[c]     (Mich.;    1896.) 

An  information  charging  the  violation  of 
How  Ann.  St  g  9353,  providing  for  the  punish- 
ment of  any  person  who  shall  by  false  pretenses 
obtain  the  signature  of  any  person  to  any  note, 
etc.,  was  not  defective  in  that  it  did  not  allege 
that  the  note  was  delivered  to  the  defendant, 
the  allegation  that  h?  obtained  the  signatm 
ing  sufficient  to  show  that  it  came  into  his  poa 
session. — People  v.  Kinney  (Mich.)  67  N.  W 
1089. 

§   6.    Evidence. 
(Mich.:   18!>-,.) 

The  use  to  which  money  obtained  by 
false  pretenses  is  out  is  immaterial  on  the  ques- 
tion of  criminal  intent  in  obtaining  it. — People 
v.  Lennox  (Mich.)  04  N.  W.  4SS. 

§  7.    Verdict. 
(Neb.;    1894.) 

In  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  a  verdict  of  guilty  will  not 
be  set  aside  because  it  fixes  the  value  of  the 
money  at  a  few  dollars  more  than  is  established 
by  the  evidence,  where  the  uncontradicted 
proofs  show  that  the  sum  procured  exci 
$35,  the  amount  such  obtaining  of  which  is 
made  criminal  bv  Cr.  Code.  5  125. — Wax  v. 
State,  61  N.  W.  117,  43  Neb.  18. 


FALSE  REPRESENTATIONS. 

See  "Deceit";    "Fraud." 

As    ground    for   rescinding   contract,    see   "Eq- 
uity," §§  24-29;    "Sale,"  §§  54.  55. 


FALSE  SWEARING. 

See  "Perjury." 

FALSUS  IN  UNO,  ETC. 

See  "Witness,"  §  52. 
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FARMERS. 

Risrht  to  claim  exemptions,  see  "Exemptions," 
§  14. 

FAST  DRIVING. 

Control  of  streets  by  city,  see  "Municipal  Cor- 
porations," §  54. 

FEDERAL  COURTS. 

Conflicting   state   and    federal   jurisdiction,    see 

"Courts,"  §  27. 
State     court    following    federal    decision,     see 

"Courts,"  §  29. 

FEES. 

Of  attorney,  see  "Attorney  and  Client,"  §5  13- 
23:    "District  and  Prosecuting  Attorneys." 

Of  clerk,  see  "Clerk  of  Court." 

Of  coroner,  see  "Coroner." 

Of  county  officer,  see  "Counties,"  §§  23-25. 

Of  justice,  see  "Justices  of  the  Peace,"  §  14. 

Of  public  officer,  see  "Office  and  Officer,"  §§ 
12-15. 

Of  sheriff  or  constable,  see  "Sheriffs  and  Con- 
stables," §§  1-5. 

Of  witness,  see  "Witness,"  §§  76,  77. 


FELLOW  SERVANT. 

See  "Master  and  Servant,"  §§  56-66. 


FELONY. 

Agreement  to  compound,  public  policy,  see  "Con- 
tracts," §  21. 


FEME  COVERT. 

See  "Husband  and  Wife." 

FENCES. 

Duty  of  railroad  company  to  erect  and  main- 
tain, see  "Railroad  Companies,"  §  57. 

Extending  possession  to,  see  "Adverse  Posses- 
sion," §  10. 

Inclosing  land  with  fence,  effect  on  claim  of 
adverse  possession,  see  "Adverse  Possession," 
§9. 

Liability  of  railroad  company  for  injuries  due 
to  defects,  see  "Railroad  Companies,"  §§  58, 
59. 

Penalty  for  taking  down  railroad  fences,  see 
"Railroad  Companies,"  §  18. 


FERRY. 

Constitutionality  of  act    granting  special  privi- 

i'  -i  ,  see  "Constitutional  Law,"  §  26. 
Special    legislation    relating   to,    see    "Constitu 
tional  Law,"  §§  17,  18. 

§   1.    Franchises  and  privileges, 
[a]     (N.  D.:    1896.) 

The  board  of  county  commissioners  of  the 
county  to  which  an  unorganized  county  is  at- 
tached for  judicial  purposes  has  no  power  to 
grant  a  ferry  franchise  between  points  one  of 
which   is   within   the   unorganized   county,    but 


neither  of  which  is  within  the  organized  coun- 
ty,   whose   board    granted   the   franchise. — Pat- 
terson v.  Wollmann  (N.  D.)  67  N.  W.  1040. 
5  N.  D.  608. 

[It]     IN.    D.j    1890.) 

The  fact  that  another  than  one  to 
whom  the  county  commissioners  granted  a 
ferry  franchise  was  the  highest  bidder  for  the 
franchise  does  not  raise  a  presumption  that  the 
grant  was  invalid,  in  the  absence  of  a  showing 
that  such  other  party  complied  with  the  require- 
ments of  the  law  as  to  giving  security  for  the 
payment  of  the  rent  for  the  privilege. — Patter- 
son v.  Wollmann  (N.  D.)  67  N.  W.  1040. 
5  N.  D.  608. 

[c]     (S.  D.:   1S96.) 

A  lease  by  a  board  of  county  commis- 
sioners granting  plaintiff  an  exclusive  ferry  priv- 
ilege at  a  designated  point  within  the  county, 
on  the  cast  bank  of  the  river,  is  not  void  for 
the  reason  that  the  western  terminus  of  the 
ferry  is  within  the  limit  of  an  Indian  reservation 
under  the  jurisdiction  of  the  United  States,  the 
place  where  the  ferry  was  established  being 
within  the  jurisdiction  of  the  county  board.— 
Nixon  v.  Reid  (S.  D.)  67  N.  W.  57. 

[<1]      (S.  D.;    1896.) 

A  ferry  license  granted  by  the  board  of 
county  commissioners  authorizing  the  mainte- 
nance of  a  ferry  at  a  designated  point  is  exclu- 
sive, under  Comp.  Laws  1887,  §§  1361-1369. 
providing  that  ferry  licenses  shall  not  be  grant- 
ed at  points  on  the  same  stream  within  two 
miles  of  each  other. — Nixon  v.  Reid  (S.  D.)  67 
N.  W.  57. 

[e]     (S.  D.;    189G.) 

An  assignment  of  a  ferry  lease  granted 
by  the  board  of  county  commissioners,  accepted 
and  approved  by  the  board,  is  valid  to  pass  all 
rights  thereunder. — Nixon  v.  Reid  (S.  D.)  67  N. 
W.  57. 

[£]     (S.  D.s    1896.) 

A  ferry  lease  granted  by  a  board  of  coun- 
ty commissioners  for  the  term  of  five  years,  with 
the  privilege  of  renewal  for  five  years,  and,  at 
the  end  of  that  tin.e,  a  second  renewal  for  five 
years,  is  within  the  powers  of  the  board  under 
a  law  giving  the  board  authority  to  "rant  such 
leases  for  a  term  not  exceeding  15  years. — 
Nixon  v.  Reid  (S.  D.)  67  N.  W.  57. 

§   2.   Infringement. 

(N.  D.s    1896.) 

Injunction  is  the  proper  remedy  to  em- 
ploy when  one  without  authority  of  law  is  oper- 
ating a  ferry  to  the  injury  of  another,  who  is 
the  owner  of  a  ferry  franchise. — Patterson  v. 
Wollmann  (N.  D.)  67  N.  W.  1040. 
5  N.  D.  608. 


FILING. 

Affidavit  for  attachment,  see  "Attachment,"  S 
16. 

Charge  against  attorney,  see  "Attorney  and  Cli- 
ent," §  10. 

Claim  against  assigned  estate,  see  "Assignment 
for  Benefit  of  Creditors,"  §§  35,  36. 

county,  see  "Counties,"  §  48. 

decedent's  estate,  see  "Executors  and  Ad- 
ministrators," §  15. 

insolvent  estate,  see  "Insolvency,"  §  10. 

Indictment  or  information,  see  "Indictment  and 

Information,"  §§  2-4. 
Lien  statement,  see  "Mechanics'  Liens."  §  31. 
Papers    and    pleadings,    see    "Practice    in    Civil 

Cases,"  §§  27-29. 
Release  of  judgment,  see  "Judgment,"  §  83. 
Security  for  costs,  see  "Costs,"  §  17. 
Statement  of  intention  to  contest  election,  see 

"Elections  and  Voters,"  §  27. 
Transcript,  see  "Appeal,"  §   105. 
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FINDING   I    l    i    QOOD       I  [X'J  ills. 


FINDING  LOST  GOODS. 

Appropriating  pr<  Dd,  see  "Larceny,"  §  3. 

FINDINGS. 

Of  referee,  see  "Reference,"  §5  1   7. 

On  triul  by  I  he  court,  Bee  "Trial,"  51  121    124 

FINES. 

i'. i-  fine  fur  obstructing  justice,  see  "Ob- 
Btrueting  Justice." 
Imprisonment    fot   nonpayment  of  fine  imposed 
in  civil  action,  see  "Constitutional  Law,"  8  60. 


FIRES. 

See,  also,  "Arson." 

Liability   of    railroad    company,    see    "Railroad 

(  Vi, .panics,"  SS  UN-80. 
Negligence  in  Betting,  see  "Negligence,"  §  4. 
Set  by  steamer,  see  "Shipping." 

(Iowa;    1SOG.) 

A  tract  of  land  two  to  four  miles  wide 
and  five  to  six  miles  long,  covered  Willi  wild 
grass,  which  has  never  been  cultivated,  is 
prairie  land,  within  Code.  5  3890,  making  it  a 
misdemeanor  for  any  one  to  set  fire  to  prairie 
land,  and  allow  the  tire  to  escape  from  his  con- 
trol.—Lewis  v.  Schultz  (Iowa)  G7  N.  W.  2G6. 


FIRM. 


See  "Partnership.1 


FISCAL  MANAGEMENT. 

Of  municipalities,  see  "Municipal  Corporations,' 
*§  169-189. 


FISHERIES. 

Act  authorizing  seizure  of  fishing  apparatus,  tak- 
ing property  without  due  process  of  law,  see 
"Constitutional  Law,"  §§  41,  42. 

for  protection  of  fish,  special  legislation,  see 

"Constitutional  Law,"  §  18. 

regulating,  police  power,  see  "Constitution- 
al Law,"  jj  4.i. 

Liability  of  county   for  expense  of  fish   chutes, 
"( lounties,"  §  43. 

§    1.    Statutory  provisions. 
(Iowa;   1805.) 

In  Acts  23d  Gen.  Assem.  c.  34,  prohib- 
iting the  taking  of  fish  by  certain  methods  from 
"any  of  the  wafers  of  the  state,"  provided  that 
"nothing  herein  contained  shall  be  held  to  ap- 
ply to  fishing  in  the  Mississippi,  the  Missouri, 
or  the  Big  Sioux  rivers,  nor  so  much  of  the  Des 
Moines  river  as  forms  the  boundary  between  the 
states  of  Missouri  and  Iowa,"  the  Mississippi 
river  includes  only  the  water  popularly  so 
known,  constituting  the  boundary  of  the  state, 
and  does  not  include  a  lake  wholly  within  the 
state,  and  constituting  no  part  of  the  Mississip- 
pi, for  purposes  of  navigation  or  boundary,  but 
being  merely  connected  with  it,  and  in  every 
other  respect  being  as  distinct  a  body  of  water 
as  any  in  the  interior  of  the  State.— State  v. 
Haug  (Iowa)  64  N.  W.  39S. 

§   2.    Fishways  in  stream, 
t.Ncb.:    lS'xi.) 

Persons  erecting  and  maintaining  dams 
for  milling  purposes,  in  the  streams  of  this  state. 


Ith  the  in  ;  lion  to  maintain  ade 

m  the 

I 
their   tribui  i '     ver  & 

Land  Imp.  Co,  v.  State  (Neb.)  88  X.  \V.  0. 

:    3,    Offense*. 

|n|      llnna;     189S.) 

Acts  23d  ■  I    C  34,  5  6,  proliile 

iting    tl  toss    any    body    of    v 

of  a  tro 

of  fish  up,  down,  or  through"  such  water,  to 
catch  fish  other  than  minnows,  unless  under 
the  supervision  of  the   fish   con  .   and 

section  2,  making  it  lawful  to  catch  tish 

r  hue.  the  placing  of  a  trot-iine  across  a 
stream  is  not  an  unlawful  act,  tmle 
as  to  obstruct  the  free  passage  of  fish   U  I 
down  the  stream.— Collins  v.  Hankers'  Ace.  ins. 
Co.  (Iowa)  'it  X.  \V.  778. 
lb]     <  >■•<•■■. t    is!i.-,.> 

Laws  L889,  Act  Xo.  Ill,  |  .",,  declaring  it 
unlawful   to  take  or  catch  or  attempt    to 
or  catch  fish  with  nets,  is  not  violated  by  one 
who  sets  nets  for  turtles,  with  openings  for  fish 
to   escape,   though   fish   are   accidentally   impris- 
oned therein;    they  being  returned  al 
as   possible,  to  the   water.      Hooker  and    G 
J.I.,   dissenting.— People  v.   Deremo  (Mich.)   (it 
X.  W.  489. 

[c]     ftUleh.)    1885.) 

Pub.  Acts  1896,  Act  No.  200,  §  2,  for- 
bidding any  person  to  "use  any  pound,  trap, 
stake,  gill,  or  set  nets  or  seines  or  any  d 
of  any  kind  for  taking  fish  in  any  of  the  tribu- 
taries of  Saginaw*  river."  does  not  prohibit  fish- 
ing with  a  book  and  line;  the  word  "device" 
meaning  a  device  of  like  kind  as  those  de- 
scribed—In  re  Yell  (Mich.)  65  X.  W.  97. 


FIXTURES. 

Conversion  of,  see  "Trover  and  Conversion,"  §  7. 

8   1.   .What  constitutes. 
In]     (Mich.;    1897.) 

Plaintiff  sold  a  boiler  and  engine  to  W.,  re- 
taining title  thereto  till  the  price  should  be  paid, 
and  W.  set  them  up  on  land  held  by  one  B.,  un- 
der a  contract  for  its  purchase;  the  engine  being 
bolted  to  a  stone  foundation  and  the  boiler  arched 
with  brick,  and  connected  by  rods  with  the  outer 
walls  of  the  building.  B.  forfeited  his  land  con- 
tract, and  the  vendor  took  possession  of  the  prem- 
ises with  the  understanding  that  the  mac! 
belonged  to  W-,  from  whom  he  received  a  bill  at 
sale,  and  thereafter  defendant,  to  whom  W.  had 
mortgaged  the  machinery,  purchased  the  realty 
with  the  understanding  that  he  was  getting  the 
boiler  and  engine  with  it.  Held-,  that  the  ma- 
chinery never  became  a  fixture,  and  hence  did  not 
pass  by  the  deed  to  defendant.— Lansing  Iron  & 
Engine  Works  v.  Wilbur  (Mich.)  69  X.  W.  6671. 

[b]  (Minn.;   1884.) 

On  an  issue  as  to  whether  a  mill  creeled 
by  D.  on  land  staudiug  in  the  name  of  S-,  which 
had  been  previously  mortgaged  to  plaintiff,  was 
personal  property,  so  as  to  be  subject  to  a  chat- 
tel mortgage  to  defendant  fur  the  price  thereof, 
a  finding  that  there  was  never  any  understand- 
ing between  D.  and  S.  that  the  mill  should  be- 
come a  part  of  the  realty  is  insufficient  to  sus- 
tain a  judgment  in  favor  of  defendant. — Mer- 
chants' Nat.  Bank  v.  Stanton  (Minn.)  61  X.  W. 
6S0. 

59  Minn.  532. 

[c]  (Minn.:    1884.) 

•  In  an  issue  as  to  whether  a  mill  er 
by  D.  on  land  previously  conveyed  to  S.,  and 
mortgaged  by  S.  to  plaintiff,  was  personal  prop- 
erty, as  between  plaintiff  and  a  holder  of  a 
chattel  mortgage  thereon,  evidence  that  ie 
ant  s  il^vA  to  s.  was  '.•■<■  the  tatter's  accommo- 
dation,   in    order    that    he    might    mortgage    the 
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rty,  and  that  D.  was  equitable  owner,  was 
.   as  showing  the   understanding  when 
.    was   built.— Merchants'   Xat.   Bank  t. 
Stanton  (Minn.)  61  X.  W.  GSO. 
.".'J  Minn.  532. 

fd]     (Minn.;   1895.) 

Where  plaintiff  sold  personal  property  on 
condition  that  title  should  not  pass  until  paid 
for  to  defendant,  who  leased  it  with  realty,  and 
the  last  of  successive  tenants  left  it  on  defend- 
ant's premises,  held,  that  plaintiff  could  recov- 
er the  property  after  the  expiration  of  the  ten- 
ant's term. — St.  Paul  Furniture  Co.  v.  Sauer 
.Minu.)  u3  N.  W.  110. 
til  Minn.  15. 

[e]     (Wis.;    1S97.) 

Where,  pursuant  to  an  agreement  to  sepa- 
rate the  business  of  a  manufacturing  corpora- 
tion from  the  real  estate,  the  building  was  con- 
veyed to  one  of  the  stockholders,  who  thereupon 
gave  to  the  others  a  lease  thereof,  which  pro- 
vided that  all.  personal  property  and  the  ma- 
chinery in  said  building  should  belong  absolute- 
ly to  the  lessees,  with  power  of  removal,  said 
machinery  became  personalty,  as  between  the 
lessor  and  the  lessees'  purchasers,  and  could 
be  removed  bv  the  latter. — Keefe  v.  Furlong 
(Wis.)  70  N.  W.  1110. 

§  2.    Between  mortgagor  and  mortgagee. 

[a]  (Mich.;   1S97.) 

Where  a  factory  is  erected,  and  machinery 
is  put  into  it,  attached  permanently,  and  adapt- 
ed for  the  purposes  of  manufacture,  and  the 
owner  of  the  realty  is  also  the  owner  of  the 
fixtures,  a  real-estate  mortgage  on  the  property 
includes  the  machinery  in  the  building,  where 
such  was  the  intention  of  the  parties. — Stud- 
lev  v.  Ann  Arbor  Sav.  Bank  (Mich.)  70  X.  W. 
426. 

[b]  (Minn.;    1895.) 

As  between  mortgagor  and  mortgagee, 
gas  fixtures,  consisting  of  chandeliers  and  burn- 
ers, screwed  to  the  ends  of  the  gas  pipes  pro- 
jecting from  the  walls,  are  not  a  part  of  the 
realtv. — Capehart  v.  Foster  (Minn.)  G3  N.  W. 
257. 

61  Minn.  132. 

[c]  (Minn.;    1895.) 

22.  An  electric  annunciator  attached  to  the 
wall,   and   to   all  the   wires   of  the  electric  bell 
fvstem   of   an   hotel,   is  a   part   of  the  realty. — 
Capehart  v.  Foster  (Minn.)  63  N.  W.  257. 
01  Minn.   132. 

[d]  (Minn.;    1895.) 

Steam   radiators,   attached   at   the   floors 
to  steam  pipes,  are  a  part  of  the  realty. — Cape- 
hart v.  Foster  (Minn.)  63  N.  W.  257. 
61  Minn.   132. 

[e]  (Minn.;    189G.) 

A  mortgagor  constructed  buildings,  in  which 
he  placed  machinery  for  the  purpose  of  making 
all  of  the  same  a  manufacturing  plant,  and  used 
the  same  as  such.  Hi  Id,  as  between  him  and  the 
mortgagee,  that  machines  bolted  to  the  floors  or 
posts  of  the  buildings,  either  with  bolts  or  lag 
screws,  or  blocked  to  the  floor,  or  held  by  a  coun- 
ter shaft,  or  braced  in  the  building,  and  machines 
weighing  respectively  3%  and  1  tons,  resting  on 
the  floor  by  their  own  weight,  became  a  part  of 
the  realty,  but  that  other  machines  which  do  not 
appear  to  be  ponderous,  and  which  were  attached 
to  the  building  only  by  belts  connecting  them 
w  ith  pulleys  on  the  shafting  when  in  operation, 
did  not  become  fixtures. — Shepard  v.  Blossom 
l  Minn.)  69  X.  W.  221. 

§  3.    Bet-ween  landlord,  and  tenant. 
(Mich.;    1895.) 

Where  a  tenant  removes  the  pillars,  par- 
titions, sewers,  and  floors  in  the  building  oc- 
1  by  him,  replacing  them  by  others  more 
expensive,  but  considered  by  him  better  suited 
to  his  business,  the  latter  do  not  thereby  become 
trade  fixtures,  subject  to  removal  by  him  on  the 


termination  of  the  lease. - 
(Mich.)  01  X.  W.  791. 
103  .Mich.  491. 


-Feleher  v.  McMillan 


§   4.    Evidence. 

(a]  (Mich.;    1897.) 

Though  a  chattel  mortgage  on  fixtures  is 
evidence  that  they  are  not  permanently  annex- 
ed, it  does  not  conclusively  fix  their  character 
as  personal  property  when  given  concurrently 
with  a  real-estate  mortgage  covering  the  same 
property,  for  the  purpose  of  insuring  against 
a  possible  mistake  as  to  their  character. — Stud- 
ley  v.  Ann  Arbor  Sav.  Bank  (Mich.)  70  X.  W. 
426. 

tli|     (Minn.;    1S95.) 

On  an  issue,  in  an  action  to  foreclose 
a  mortgage,  whether  a  mill  located  on  the  prem- 
ises was  personal  property,  evidence  that  the 
mortgagor's  grantor,  while  constructing  the 
mill,  after  conveying  to  the  mortgagor,  gave  a 
chattel  mortgage  on  the  same  to  a  third  party, 
and  that  the  mortgagor  knew  of  that  fact,  was 
properly  admitted. — Merchants'  Nat.  Bank  v. 
Stanton  (Minn.)  64  N.  W.  390. 
62  Minn.  204. 

§  5.    Removal. 
[n]     (Neb.;    1896.) 

In  the  absence  of  an  agreement  or  con- 
sent of  the  landlord,  a  tenant  cannot  remove 
trade  fixtures  after  the  expiration  of  the  tenancy, 
or  after  the  tenant  has  surrendered  possession. 
—Fuller  v  Brownell  (Neb.)  67  N.  W.  6. 
48  Neb.  145. 

[b]  (Neb.;    1S96.) 

A  chattel  mortgagee  of  a  tenant  has  no 
greater  rights  than  a   tenant   to   remove   mort- 
gaged  fixtures  after  the  tenant   has   quit  pos- 
session.—Fuller  v.  Brownrll  (Xeb.)  67  N.  W.  6. 
48  Neb.  145. 


FLOWAGE. 

See    "Surface    Water";     "Waters    and    Water 
Courses." 

Eight  to  flowage  by  prescription,  see  "Waters 
and  Water  Courses,"  §  9. 


FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  §  28. 

FORCIBLE   ENTRY  AND  DETAINER. 

Action  by  landlord,  see  ".Landlord  and  Tenant," 

§  60. 
Allegations  in  ejectment,  see  "Kjectment,"  §  4. 

§   1.    When  action  lies. 
(Neb.:   1895.) 

The  summary  remedy  provided  by  Code 
Civ.  Proc.  §  1023,  for  the  possession  of  land, 
may  be  maintained  against  one  who  wrongfully 
enters  and  detains  possession  thereof,  or  one 
who,  having  lawfully  entered,  forcibly  detains 
possession. — Blachford  v.  Frenzer  (Neb.)  62  N. 
W.  1101. 

44  Neb.  829. 

§  2.    Time  of  filing  complaint. 
(S.  D.:    1897.) 

It  is  sufficient  if  the  complaint  in  the  jus- 
tice's court  is  filed  at  or  before  the  time  the  de- 
fendant is  required  by  the  summons  to  appear 
and  answer.  Comp.  Laws,  §  6077. — Browne  v. 
Ilaseltiue  (S.  D.)  70  N.  W.  648. 

§   3.    Notice  to  quit. 
(Iowa;    189(>.) 

A  petition  in  forcible  entry  and  detainer, 
which  alleges  that,  by  virtue  of  a  written  agree- 
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(§  1)     <«* 


in. nt.  di  fend  ■    "' 

the  farm  the  "lael  of  0  -  »4,"  and 

aotice  was  si  rved  January  S,  1895,  to 
premises  within  30  daya,  is  not  demurrable  be- 
,ii.  i-  did  nut  iix  March   l  si  aa  the 
to  quit,  us  required   by   Mel  'Iain's  < 

3100,  in  ci i  ti  nanta  occupying  fai  ms,  Bince 

1  it.  where  there  is  an 
reement,   tin-  tenancy   Bhall   cease  :ii 
■  the  time  agreed  upon,  without  notice.— Waller 
'  v.  Vermin  (Iowa)  66  N.  W.  703. 

S  4.    Recovery     of    premises     sold     under 
mortgage. 

In]     (Mich.:    l!s!>r,.( 

A  complaint  which  alli-^cs  that  defend 
ant  is  in  possession  of  premises  therein  named, 
and  holds  the  sunn-  unlawfully  and  against  the 
rights  lit'  complainant,  who  is  lawfully  entitled 
i.i  possession  of  the  same,  is  sufficient,  in  sum- 
mary proceedings  under  ■".  How.  Ann,  St.  §§ 
8295,  8296,  to  recover  the  possession  of  land 
sold  by  virtue  of  a  mortgage,  aud  held  after 
the  time  for  redemption  1ms  expired. — Gage  v. 
Sanborn  (Mich.)  64  N.  \V.  32. 

lb]     (Mich.;    1896.") 

In  summary  proceedings  for  the  pos- 
session of  premises,  defendant  cannot  assail 
plaintiff's  legal  title  acquired  at  a  foreclosure 
sale  mi  the  ground  that  the  purchase  by  plain- 
tiff was  made  as  agent  for  one  whose  duty  it 
was  to  redeem,  and  therefore  fraudulent. — Gage 
v.  Sanborn  (Mich.)  04  N.  W.  32. 

Tc]     (Mich.:    1MI.-..I 

Dnder  3  How.  Ann.  St.  §  8295.  subd.  3, 
providing  for  the  recovery  of  possession  of 
premises  sold  under  mortgage  by  summary  pro- 
dings  when  any  person  shall  continue  in  pos- 
session thereof  after  the  expiration  of  the  time 
limited  by  law  for  redemption,  the  commissioner 
can  try  the  fact  and  validity  of  the  mortgage 
sale.— Gage  v.  Sanborn  (MicnJ  64  N.  W.  32. 

§  5.   Defenses. 

[a]  (Mich. t    1W1.-..1 

The  defense  of  fraud  in  the  procurement 
of  a  deed  by  plaintiff  is  not  available  in  a  sum- 
mary proceeding  to  recover  possession  of  land. 
Gale  v.  Eckhart  (Mich.)  65  N.  W.  274. 

[b]  (Minn.;    1895.) 

It  was  no  defense  for  an  action  of  forci- 
ble entry  and  unlawful  detainer  that  defendant 
owned  and  occupied  as  a  homestead  a  building 
on  the  leased  land,  and  that  plaintiff  knew  that 
fact  when  the  lease  was  executed. — Lloyd  v.  Se- 
cord  (Minn.)  63  N.  W.  1099. 
61  Minn.  448. 

§   6.    Pleading  and  evidence. 

la]     (Mich.;    1895.) 

In  a  summary  proceeding  to  recover  pos- 
session of  lard,  a  deed  purporting  to  convey  the 
premises  in  question  to  plaintiff  is  admissible 
to  show  plaintiff's  right  of  possession. — Gale 
v.  Eckhart  (Mich.)  65  N.  W.  274. 

£b]     (Neb.j    1895.) 

In  a  summary  action  under  Code  Civ. 
Proc.  §  1023,  for  the  possession  of  land,  plain- 
tiff need  not  set  out  facts  constituting  his  cause 
of  i.  lion,  the  complaint  being  sufficient  where  it 
follows  the  language  of  the  statute.— Blackford 
v.  Frenzer  (Neb.)  62  N.  W.  1101. 
44  Neb.  829. 

§  7.    Judgment. 

(.Minn.:    1S95.) 

Where  an  answer  in  an  action  for  forci- 
ble entry  and  unlawful  detainer  admitted  the 
material  allegations  of  the  complaint,  and  did 
nut  :. liege  a  defense,  judgment  on  the  pleadings 
for  restitution  was  proper.— Lloyd  v.  Secord 
(Mim.)  63  N.  TV.  1099. 
61  Minn.  448. 


§   8.    Duniii^in. 

Iitl     (Mleb.i    I6U4.1 

i  defi  ndant  In  tre 

der  1  low,  6  by  one  win 

t    against    him, 
continued  to  occupy  the  pn  er  notice  t" 

unit,  in  the  belief  that  be  bad  a  lawful  right  t., 
w  in,  bar  to  tl"-  reco  :  Im  of 

treble  damages,  as  therein  provided.— Lane   r. 
Kulil  (Mich.)  i;i  N.  w   347. 
[03  Mich.  38. 
lb]    (MU-h. i   18950 

It  is  error  to  exclude  evidence  of  the  rental 
value  for  yeaia  preceding  thai  il  ite  1  In  the  lease. 
— Vincenl  \.  Defield  (Mich.)  63  N.  \V.  302. 
105  Mich.  315. 

FORECLOSURE. 

Of  mortgage,  see  "Chattel  Mortgage,"  |§  43-51; 

"Mortgages,"  §§  46-81. 

FOREIGN. 

Acknowledgment,  see  "Acknowledgment,"  §  5. 

Administration,  see  "Executors  and  Administra- 
tors," §  51. 

Corporations,  see  "Corporations,"  §§  105-108. 

Insurance  companies,   see   "Insurance,"   §§   186- 
188. 

. nts,  see  "Judgment,"  5S  76-80. 

Receivers,  see  "Receivers,"  §§  14,  27. 

Statutes,  see  "Evidence,"  §  121;    "Statutes,"  i 
34. 

Wills,  see  "Wills,"  §§  22,  23. 


FOREMEN. 

See  "Master  and  Servant,"  §§  58-60. 


FORFEITURE. 

For  exacting  usury,  see  "Usury,"  §§  13-16. 

( if  bail,  see  "Bail,"  §  5. 

Of  charter  of  plank  road,  see  "Turnpikes  and 
Toll  Roads,"  §  1. 

Of  contract  to  convey,  see  "Vendor  and  Pur- 
chaser," §  14. 

Of  corporate  franchise,  see  "Corporations,"  §§ 
98-104. 

Of  lease,  see  "Landlord  and  Tenant,"  §§  28-30. 

Of  membership  in  mutual  company,  see  "Insur- 
ance," §§  171-17S. 

Of  mining  claim,  see  "Mines  and  Mining,"  §  6. 

Of  stock,  see  "Corporations,"  §  57. 

in  building  association,  see  "Building  and 

Loan  Associations,"  §  9. 


FORGERY. 

See,  also.  "Alteration  of  Instruments." 
Cashing  forged  checks,  see  "Banks  and  Bank- 
ing," §  17. 
Conviction   of   offense  included   in   charge,   see 
"Indictment  and  Information,"  §  28. 

§   1.    What  constitutes  offense. 

[a]  down;    189(!.t 

It  is  sufficient  to  constitute  forgery  that 
the  forged  instrument  be  of  apparent  legal  effi- 
cacy, or  the  evidence  of  a  legal  right. — State  v. 
Van  Auken  (Iowa)  68  N.  W.  454. 

[b]  (Mich.:    1895.) 

Though  the  names  of  both  the  drawee 
and  the  payee  of  a  forged  check  be  fictitious,  the 
false  making  of  it  with  intent  to  defraud  con- 
stitutes forgery.— People  v.  Warner  (Mich.)  62 
X.  W.   105. 

104  Mich.  is37. 
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(§  7)     78f> 


re]     (Minn.;    1895.) 

Where  a  contract  is  signed  "M.  F.  Hig- 
gins."  changing  the  second  initial,  "F.,"  to  "J.," 
with    intent    to    defraud,    constitutes    forgery. — 
State  v.  Higgins  (Minn.)  61  N.  W.  816. 
60  Minn.  1. 

§   2.    Uttering  forged  instrument. 

(Iowa;    1S97.> 

Uttering  a  forged  check  is  an  offense  with- 
in Code,  S§  3917,  391S,  providing  for  the  pun- 
ishment of  any  person  who,  with  intent  to  de- 
fraud, fraudulently  makes  or  forces  any  bill  of 
exchange,  or  any  instrument  in  writing,  pur- 
porting to  be  the  act  of  another,  by  which  any 
pecuniary  obligation  purports  to  be  created, 
and  of  any  person  who  utters  and  publishes  as 
true  any  instrument  of  writing  above  men- 
tioned knowing  the  same  to  be  falsely  forged, 
with  intent  to  defraud. — State  v.  Bigelow  (Iowa) 
70  N.  W.  600. 

§  3.    The  subject  of  forgery. 

[a]     (Mich.:    1895.) 

How.  Ann.  St.  §§  9213,  9214,  provide  that 
every  person  who  shall  make  or  utter  and  pub- 
lish any  forged  record,  deed,  etc.,  shall  be  pun- 
ished. Held,  that  a  chattel  mortgage  is  a  deed, 
within  the  meaning  of  said  sections. — People  v. 
Watkins  (Mich.)  04  N.  W.  324. 

[1>]     (Mich.:    1897.} 

Under  1  How.  Ann.  St.  §  2,  requiring  stat- 
utory phrases  to  be  construed  according  to 
common  usage,  a  paper  purporting  to  author- 
ize the  bearers  to  sjlicit  subscriptions  for  a 
labor  organization  is  not  a  "letter  of  attor- 
ney," or  an  "orde?  for  money,'  within  the 
statute  making  such  instruments  the  subjects 
of  forgery.— People  v.  Smith  (Mich.)  70  N.  W. 
466. 

[c]     (Neb.;   1896.) 

An  order  to  deliver  to  bearer  a  specific 
article  of  personal  property  is  the  subject  of  for- 
gery under  Crim.  Code,  §  145,  as  "any  order 
or  any  warrant  or  request  for  *  *  *  the  de- 
livery of  goods  and  chattels  of  any  kind," 
though  it  is  not  addressed  to  any  person  by 
name.— Morearty  v.  State  (Neb.)  65  N.  W.  784. 
4i ;  Neb.  652. 

§  4.    Indictment  and  information, 
tn]     down:    1896.) 

Where  an  indictment  charges  a  county  au- 
ditor with  forgery  in  altering  a  record  of  the 
board  of  supervisors,  originally  reciting  that 
"the  board  allowed  the  auditor  $250  for  hired 
help  for  1893,"  by  inserting  the  words  "above 
fees"  in  place  of  "for  1893,"  the  objection  that, 
inasmuch  as  it  is  not  alleged  that  when  the  rec- 
ord was  altered  there  were  any  fees  for  which 
defendant  had  not  accounted,  no  one  was  prej- 
ndiced  by  the  alteration,  is  untenable,  since,  if 
defendant  had  already  accounted  for  the  fees  of 
his  office,  the  alteration  might  give  him  the  ap- 
parent right  to  recover  them  from  the  county. — 
State  v.  Van  Aukeu  (Iowa)  OS  N.  W.  454. 

fl>]     (Iowa:    1896.) 

An  indictment  charging  defendant  with  for- 
gery in  altering  a  record  of  the  board  of  super- 
visors, originally  reciting  that  "the  board  al- 
lowed the  auditor  $250  for  hired  help  for  1893," 
by  inserting  the  words  "above  fees"  in  place  of 
"for  1893,"  charges  a  materia!  alteration  of  a 
public  record,  though  it  fails  to  show  thai  de- 
fendant was  the  county  auditor,  ami  that  lie  in- 
tended to  profit  by  the  alteration.— State  v.  Van 
Auken  (Iowa)  68  N.  W.  454. 

[c]     (Minn.;    ISftli.) 

Gen.  St.  1894.  S  6702,  provides  that  a 
person  "who.  knowing  the  same  to  be  forged  or 
altered,  and  with  intent  to  defraud,  utters, 
offers,  or  disposes  of,  or  puts  off.  as  true, 
*  *  *  an  instrument,  *  *  *  the  false  making, 
forging,  or  altering  of  which  is  punishable  as 
forgery,— is   guilty   of   forgery   in    the   same    de- 

ee  as  if  he  had  forged  the  same."    Held,  that 
an  indictment  omitting  the  words   "as  true,"  is 


insufficient— State   v.    Cody    (Minn.)    67   N.    W. 
798. 

fd]     (Minn.;    1897.) 

An  indictment  for  uttering  a  false  or  for- 
ged instrument  need  not  set  out  who  made  the 
false  instrument,  or  how  it  was  made,  or  the 
inlent  of  the  maker. — State  v.  Goodrich  (Minn.) 
09  N.  W.  815. 

[c]     (Minn.;    1897.) 

In  an  indictment  for  uttering  and  publish- 
ing a  false  entry  in  an  account  of  a  survey  of 
logs,  allegations  showing  that  defendant  was  em- 
ployed to  assist  a  deputy  surveyor  of  logs  in 
making  a  survey,  that  he  was  to  make  entries 
on  tally  cards  of  the  number  of  logs,  their 
marks,  and  the  number  of  feet  therein  as  sur- 
veyed by  such  deputy,  and  that  the  tally  cards 
were  returned  into  the  office  of  the  surveyor, 
and  were  made  the  basis  for  making  out  cor- 
rect scale  bills,  which  are,  by  statute,  made 
prima  facie  evidence  of  the  facts  stated  therein, 
sufficiently  show  that  any  person  might  be  de- 
frauded by  the  utterance  of  said  false  entry. — 
State  v.  Goodrich  (Minn.)  69  N.  W.  815. 

[f]     (Neb.:   1S96.) 

When  an  order  for  the  delivery  of  per- 
sonal property  is  set  forth  by  copy  in  an  infor- 
mation charging  its  forgery,  and  it  is  apparent 
from  its  face  that  there  was  a  possibility  by  its 
use  to  deprive  some  person  of  property  rights, 
the  information  is  sufficient  without  averment 
of  any  facts  extrinsic  to  the  instrument  to  ex- 
tend or  explain  its  terms. — Morearty  v.  State 
65  N.  W.  7S4,  40  Neb.  652. 

§   5.   Description  of  instrument. 

fa]  (Iowa;    1896.) 

McCIain's  Code,  §  5696,  provides  that, 
when  an  instrument  which  is  the  subject  of  an 
indictment  has  been  withheld  by  procurement 
of  defendant,  and  the  fact  of  such  withholding 
is  alleged  in  the  indictment,  the  misdescription 
of  the  instrument  is  immaterial.  Held,  that  an 
indictment  charging  the  forging  of  a  note  sub- 
stantially in  the  words  and  figures  of  a  note 
therein  set  out,  followed  by  allegation  thai 
said  note  has  been  by  the  procurement  of  de- 
fondant  withheld  from  the  grand  jury,  and  that 
they  are  unable  to  more  accurately  describe 
the  same,  is  sufficient— State  v.  White  (Iowa) 
67  N.  W.  267. 

fb]  (Iowa;    189(5.) 

Where  an  indictment  for  forgery,  in  alter- 
ing the  record  of  the  board  of  county  supervi- 
sors, sets  out  the  matter  alleged  to  have  been 
changed,  and  the  alterations  charged,  error  in 
describing  such  matter  as  the  record  of  a  "reso- 
lution," whereas  it  was  merely  an  entry  show- 
ing that  an  allowance  had  been  made  to  a  coun- 
ty officer,  is  immaterial. — State  v.  Van  Auken 
(Iowa)  68  N.  W.  454. 

§   6.   Allegations  as  to  intent. 

In}     (Iowa:    1896.) 

An  indictment  charging  that  defendant  did 
alter  and  forge  a  public  record,  "with  intent  to 
defraud," — setting  out  the  record  as  it  existed 
before  and  after  the  alleged  alteration, — is  suf- 
ficient, without  repeating  that  the  alteration  so 
set  out  was  made  with  intent  to  defraud. — State 
v.  Van  Auken  (Iowa)  68  N.  W.  454. 
lb]     (Neb.;    1896.) 

It  is  sufficient  in  an  information  for  for- 
gery to  charge  the  intent  to  defraud  in  general 
terms,  it  being  unnecessary  to  prove  an  intent 
to  defraud  any  particular  person. — Morearty  v. 
State,  65  N.  W.  784,  46  Neb.  652. 

§   7.    Evidence. 

Ta]     (Iowa;    1896.) 

On  a  trial  for  forgery  in  altering  a  record 
of  the  board  of  supervisors,  originally  reciting 
that  "the  board  allowed  the  auditor  $250  for 
hired  help  for  1893,"  by  inserting  the  words 
"above  fees"  in  place  of  "for  1893,"  it  was  im- 
material that  the  allowance  of  $250  for  1893, 
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with  the   i  ■  ted  by  thi 

[]   to  more   than   the 
low.-  State  v.  Van  Auken  (Iowa) 
68  N.  u  .   I 

li.  I     (Towai    l  *!><!.> 

On  ii  trial  for  forgery  in  altering  the  rec- 

"the  board  allowed  the  auditor  $250  for 
help  tor   L893,"   by   inserting  the   words 
"above  fees"  in  plaei  I  S93  '  a  bill  «  hich 

defendant  bad  prei  ented  to  thi  >   i  om 

uissioners,  including  uti  item  of  $250  for  mak- 
ing assessors'  plats,  etc.,  was  properly  admit- 
ted, as  showing  the  claims  defendant  b  id  made 
ii,  and  to  explain  the  knowledge 
and  motive  with  which  lie  acted  in  I 
alteration.— State  v.  Van  Auken  (Iowa)  68  N. 
\V.    104. 

Ic]     (Iowai   18960 

It  was  also  proper  to  show  that  del 
had  been  county  auditor,  and  to  introduce  his 

report  of  the  fees  he  had  collected.— State  v. 
Van  Auken  (Iowa)  08  N.  W.  454. 

§   8.    Sufficiency. 

(lOWUS      TSlKi.l 

(iii  trial  for  forgery,  defendant  testt- 
fied  that,  while  he  was  agent  for  a  sewn 
chine  company,  he  agreed  to  deliver  to  a  certain 
person  a  now  sowing  machine  in  exchange  for 
her  old  one  and  her  note  for  $25;  that  he  did 
not  then  have  a  suitable  blank  upon  which  to 
make  Baid  note;  and  that  said  person  then  au- 
thorized hitn  to  make  out  said  note  when  he 
I ured  such  blank.  Defendant's  wife  testi- 
fied fully  to  such  agreement,  and  her  testimony 
uas  partially  corroborated  by  two  other  appar- 
ently disinterested  witnesses.  Said  person  de- 
nied said  agreement,  and.  though  she  never  re- 
ceived said  machine,  it  appeared  that,  soon  aft- 
er the  alleged  agreement,  she  went  to  a  dis- 
tant part  of  the  county,  and  there  was  evidence 
thai  defendant  procured  a  new  machine  from 
the   company   to   deliver   to   said    person    after 

she  had  gone  away.     Held,  that  a  convict] if 

forging  said  note  was  against  the  clear  weight 
of  the  evidence.— State  v.  White  (Iowa)  07  N. 
W.  267. 

$  9.    Instructions. 

(Iowa;    1893.) 

On  a  trial  for  uttering  a  forged  note  the 
state  showed  that  at  the  time  defendant  claim- 
ed the  note  was  signed  the  prosecutor  signed 
but  one  instrument.— a  contract. — which  was 
also  signed  by  defendant,  and  that  it  was  wider 
than  the  note,  and  signed  with  green  ink.  The 
note  was  signed  with  black  ink.  and  the  defense 
showed  that  the  prosecutor  signed  both  it  and 
the  contract.  The  contract  was  not  in  evi- 
dence. Held,  that  a  charge  as  to  defendant's 
liability  for  fraudulently  altering  the  contract 
into  the  form  of  the  note  was  inapplicable. — 
State  v.  Bowman  (Iowa)  62  N.  W.  75'J. 


FORMER  JEOPARDY. 

See  "Criminal  Law,"  §§  30-37. 


FORM  OF  ACTION. 


See  "Action,"  §  4. 


FORNICATION. 

See,  also,  "Adultery";    "Seduction." 
Election  of  counts,  see   "indictment  and  Infor- 
mation," §  28. 
Joinder  of  count   for  rape,  see  "Indictment  and 
In!  nutation ,"    j   27. 


(Ul>       i  806  I 

B    Ann.  St.  IS  4580,  provi d 
its  first  clause  for  the  punishment  of  one  who 
"commits   fornication   with  a  single   woman." 
and   in  its  second  of  one  who  shall   "commit 
ition   with   a    ft  haste 

i  er  under  the  a{ i  fifti  "    Un- 

lawful  lexnal  Intercourse  with  u  married   wo- 
man    i  KeV.     St.     ' 

lenders  a  female  ii  years  "f  age  incapable  of 
contracting  marriage.  Held,  that  an  informa- 
tion charging  thi  ot  "did  commit  for- 
nication and  have  sexual  intercourse  with 
*  *  *,  a  female  of  previous  chaste  eharac- 
ii  years  old.  could  be  amended  by  Id 
sorting  the  word  "single"  befori  the  word  "fe- 
v.  State  (Wis.)  01  N.  W.  838. 
91    Wis.    253. 


FORTHCOMING   BOND. 

Sec  "Replevin,"  §  33. 

FORTUNE  TELLING. 

See  "Disorderly  Conduct" 


FRANCHISE. 

Of  building  association,  see  "Building  and  Loan 

Asaociat  ions,"  §  l. 
Of  corporation,  see  "Corporations,"  §  1. 
<  >f  ferry,  six'    Ferry." 
in  irrigation  company,  see  "Irrigation." 
Of  railroad  company,  see  "Railroad  Companies," 

§  1. 
Of   streetcar   company,   see    "Horse   and   Street 

Railroads,"  §  1. 
To  use  public  wharf,  see  "Wharves." 


FRAUD. 

See,  also,  "Deceit";  "Duress";  "False  Pre- 
tenses";  "Fraudulent  Conveyances." 

As  ground  for  attachment,  see  "Attachment," 
S§  3-7. 

for    collateral    attack    on    judgment,    see 

"Judgment,"  §  73. 

for    equitable    relief    from    judgment,    see 

'•Judgment,"  §  109. 

for  reformation  of  contract,  see  "Fquity," 

S  10. 

for  rescission  of  contract,  see  "Contracts," 

§  57;    "Equity,"  §§  24-29. 

for  rescission   of   contract   to  convey,   see 

"Vendor  and  Purchaser,"  §  31. 

for  rescission  of  release,  see  "Release  and 

Discharge,"  §  5. 

for  rescission  ot  sale,  see  "Sale,"  §§  54,  55. 

for  vacation  of  judgment,  see  "Divorce,"  §§ 

17,  18;    "Judgment,"  $  101. 

Conspiracy  to  defraud,  see  "Conspiracy,"  §  2. 

Determination  on  motion,  see  "Practice  in  Civil 
i  Jases,"  §  15. 

Effect  on  running  of  limitations,  see  "Limitation 
of  Actions,"  §§  24,  25. 

Evidence  of  fraud  in  action  on  policy,  see  "In- 
surance," §  121. 

Fraudulent  disposition  of  mortgaged  chattels, 
see  "Chattel  Mortgages,"  S  00. 

In  assignment,  see  "Assignment  for  Benefit  of 
Creditors."  8  10. 

In  making  proof  of  loss,  see  "Insurance,"  §  75. 

In  ordering  public  improvement,  see  "Municipal 
Corporations,"  5  118. 

In  procuring  contract,  see  "Contracts,"  §  7. 

delivery  of  deed,  see  "Deed,"  5  13. 

guaranty,  see  "Guaranty,"  S3. 

mortgage,  see  "Mortgages,"  8  13. 

note,  see  "Negotiable  Instruments,"  §  3. 
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In  procuring  payment,  see  "Payment,"  §  13. 

service  of  process,  see  "Writs  and  Notice  of 

Suits."  §  11. 

—  subscription  to  stock,  see  "Corporations," 
5  55. 

— •  will,  see  "Wills,"  §§  7-10. 

In  sale,  see  "Sale,"  §  16. 

Liability  of  attorney,  see  "Attorney  and  Client," 
5  9. 

— -  of  corporation  for  fraud  of  officer,  see  "Cor- 
porations," §  38. 

—  of  firm  for  fraud  of  partner,  see  "Partner- 
ship," §  19. 

Limitation  of  action  for,  see  "Limitation  of  Ac- 
tions," §  4. 

Measure  of  damages,  see  "Damages,"  §  23. 

Misrepresentations  in  application  for  policy,  see 
"Insurance,"  SS  30,  31. 

Of  agent,  see  "Principal  and  Agent,"  §§  25,  26. 

Parol  evidence  of,  see  "Evidence,"  §  100. 

Presumption  of,  see,  also,  "Fraudulent  Convey- 
ances," §§  12,  42^14. 

Raising  constructive  trust,  see  "Trusts,"  §  13. 

Relief  of  settlers  on  public  land,  see  "Public 
Lands,"  §  18. 

Survival  of  cause  of  action  for,  see  "Abatement 
and  Revival,"  §  10. 

§   1.   In  general. 

ra]     (Mich.;    1805.) 

Where  a  lease  reserves  a  lien  in  the 
nature  of  a  chattel  mortgage  on  all  personal 
property  placed  on  the  premises,  to  secure  the 
rent,  and  the  lessee  thereafter  mortgaged  such 
personal  property  to  defendants,  with  intent  to 
defraud  plaintiff,  and  such  intent  was  known  to 
defendants,  who  took  possession  for  default, 
and  converted  the  property,  the  lessor  may  re- 
cover for  the  fraudulent  deprivation  of  the  right 
to  exercise  the  power  given  in  the  lease,  though 
it  did  not  amount  to  a  conveyance  of  a  present 
interest  in  the  property,  and  may  also  recover 
in  the  same  action  damages  for  the  time  during 
which  he  was  excluded  by  defendants  from  pos- 
session of  the  premises. — Crockett  v.  Bearce 
(Mich.)  62  N.  W.  344. 
104  Mich.  257. 

[b]  (S.  D.:    1895. > 

Where  a  building  contractor  drew  on  the 
owner  in  favor  of  a  material  man,  by  agree- 
ment with  the  latter,  for  an  amount  in  excess 
of  that  due  for  material  furnished,  and  the 
material  man,  on  collection  of  the  draft,  paid 
the  contractor  the  excess,  he  was  liable  to  the 
owner  for  the  amount  thereof.  —  Caldwell  v. 
Maxfield  (S.  D.)  04  N.  W.  166. 

§  2.    False  representations. 
Ta]     (Mich.;    1895.) 

Members  of  a  firm,  whose  business  was 
unprofitable,  desired  to  form  a  corporation  to 
carry  on  their  business.  Defendant  was  in- 
duced by  the  fraudulent  representations  of  one 
member  to  take  stock  in  the  corporation,  giving 
his  note  in  payment.  The  firm  property  was 
sold  to  the  corporation,  at  an  inflated  value,  and 
defendant's  note  was  transferred  to  plaintiff,  a 
member  of  the  firm.  Bold,  that  plaintiff  was 
chargeable  with  the  fraud  of  his  partner,  since 
he  accepted  the  avails  of  the  scheme. — French 
v.  Ryan  (Mich.)  62  N.  W.  1016. 

I'll   Mich.  625. 
rb]    (Mich.;    1895.) 

False  representations  as  to  the  future 
earnings  of  a  proposed  corporation  are  fraudu- 
lent, if  mad"  with  intent  to  deceive,  by  a  person 
having  superior  knowledge  as  to  such  matter. — 
French  v.  Ryan  (Mich.)  62  N.  W.  1016. 

104  Mich.  625. 

[c]  (Minn.:    1S96.) 

A  person  told  plaintiff  that  a  contemplated 
exchange  of  notes  between  plaintiff  and  de- 
fendants had  been  fully  agreed  to  by  defend- 
ants, and  plaintiff  afterwards,  but  before  the 
exchange,  made  fraudulent  representations  to 
defendants  concerning  the  notes  to  be  given 
them.     Held,   that   the   fact   that    such    person 


had  apparent  authority  to  close  the  trade  in  de- 
fendants' behalf  did  not  render  the  representii 
tions  immaterial  where  he  had  no  authority  m 
fact.— Wallace  v.   Hallowell  (Minn.)  69   N.   W. 
400. 

£<1)      (Neb.!    1897.1 

One  who  purchases  a  warrant  of  another 
state,  relying  en  a  misrepresentation  by  the 
vendor  as  to  the  statute  of  limitations  of  that 
stale,  has  a  right  of  action  against  the  seller.— 
Wood  v.  Roeder  (Neb.)  70  N.  W.  21. 

[e]     (\i-li.:    1897.) 

A  fraudulent  misrepresentation  as  to  the 
law  of  another  state  is  one  on  which  a  person 
can  rely.— Wood  v.  Roeder  (Neb.)  70  N.  W.  21. 

If]     (Wis.:    189.-. i 

A  statement  by  a  vendee  of  land,  for  the 
purpose  of  inducing  another  to  indorse  his  note, 
and  take  the  contract  in  his  name  as  security 
therefor,  that  the  vendee  expected  to  resell  the 
land  at  an  advanced  price,  is  a  mere  opinion,  and 
cannot  be  made  a  basis  of  a  charge  of  fraud  in 
defense  to  an  action  by  the  vendee  against  the 
indorser  for  interest  due. — Spence  v.  Geilfuss, 
62  N.  W.  529,  89  Wis.  499. 

§  3.   Who  liable, 
ta]     (Mich.;    189G.) 

A  vendor  who  gives  a  false  receipt,  pur- 
porting to  be  in  payment  of  half  the  price  of 
land,  to  enable  the  vendee,  through  it,  to  sell 
the  land  foi  double  the  actual  price,  is  a  joint 
wrongdoer  with  the  vendee,  and  is  responsible 
for  the  consequences  of,  though  he  receives  no 
benefit  from,  the  fraud.— Stonev  Creek  Woolen 
Co.  v.  Smalley  (Mich.)  69  N.  W.  722. 
[b]     (Wis.;    1S9G.) 

Appellants  entered  into  an  agreement 
with  their  codefendants  whereby  the  latter  were 
to  form  a  corporation  to  purchase  a  tract  of 
land;  the  promoters  to  represent  to  the  stock- 
holders that  they  would  be  compelled  to  pay 
$23,000  for  .the  land,  whereas  in  fact  the  land 
was  to  be  purchased  for  about  .$13,000;  appel- 
lants to  receive  as  a  consideration  a  portion  of 
the  $10,000  profits  made  by  the  promoters. 
Held,  that  appellants  were,  equally  with  the  pro- 
moters, liable  to  the  corporation  for  the  money 
received  from  it  by  the  fraud,  in  excess  of  the 
$13,000.— Fountain  Spring  Park  Co.  v.  Roberts 
(W7is.)  66  N.  W.  399. 
92  Wis.  345. 

§   4.    Pleading. 

[a]  (Mich.:    189G.) 

A  complaint  stating  a  representation  as 
to  the  width  of  a  street,  made  by  defendant  as 
an  inducement  to  plaintiff  to  purchase;  that  he 
believed  and  relied  on  it,  and  purchased  the 
land:  that  the  representation  was  false;  and 
that  plaintiff  suffered  damages, — states  a  cause 
of  action  for  deceit. — Merrill  v.  Newton  (Mich.) 
67  N.  W.  120. 

[b]  (Neb.:    1890.) 

In  actions  for  false  representations  it  is 
not  necessary  to  aver  or  prove  that  the  party 
making  the  representations  knew  at  the  time 
that  they  were  untrue.  —  Johnson  v.  Gulick 
65  N.  W.  883,  46  Neb.  817. 

[c]  (STeb.:    1897.) 

A  petition  to  recover  damages  for  fraud 
need  not  state  the  probative  or  evidential  facts 
negativing  the  truth  of  the  representations.— 
Johnston  v.  Spencer  (Neb.)  70  N.  W.  982. 

[d]  (ST.  D.:    1S9G.) 

General  allegations  of  fraud  in  an  answer, 
without  probative  facts  being  set  forth,  are  in- 
sufficient to  raise  the  defense  of  fraud.— Van 
Dyke  v.  Doherty  (N.  D.)  69  N.  W.  200. 

§   5.    Evidence. 

[a]      (Mich.;    189G.) 

In  an  action  based  on  defendant's  false 
representations  in  procuring  goods  from  plain- 
tiff, where  the  hitter's  credit  man  testified  to 
the  representations  made  to  him  at  the  time  of 


79]     (§  5) 


PEAUD— FRAUDS,  BTA1  ill    OF,  I  ,  O. 


the  purchase,  it  •  petenl   for  plan. i. IT  to 

i    those  rcpn 
i  to  bim  by  such  em 
oration   of  the  latti  I  but   to  show 

plaintiff  knew  what  the  I 
tions  were,  and  relied  up  ie  the 

Banner  v.  Schli  er  I  Mich.)  ffi  N.  W. 

1 16 
,1.1     (Neb.  i    1806.) 

Fraud    is    never   presumed,   but    mi 
clearly  provi  d,  in  order  to  entitle  a  part! 
lief  on  the  ground  thai  ii  has  been  practiced  on 
him.    Davidson  ?.  Crosby  (Neb.)  us  N.  W 


g    6. 


Sufficiency. 


In  J      (lf>»»a:     1896.) 

A.  hi  Id  a  claim  for  $15,< gaii  -' 

iad  i  oi iri ler  several  conti 

con  nil.  in:;  a  portion  of  its  road,  tor  $6,000  of 

.  he  had  aci  epted  subs       i 
panj ,  but  whe!             i  ollateral  or  in  p 
disputed.     P             a   suil    by   him  to  enl 
lien   fur  the   whole  amount,    pleaded   as 
under  one  contract,    be  ed   to   B.,   a    prior 

lieu  holder,  tor  ¥9,000,'  all  of  his  claim  "to  a 
mechanic's  lien,  as  set  forth  and  claimed  bv  him 
in  the  suit";  the  assignment  providing  thai  it  did 
not  pass  the  subsidy  notes.  A.  claimed  thai  he 
intended  to  transfer  only  so  much  of  the  claim  as 
was  enforceable  by  chanic's  lien;  that  B.  rep- 
resented such  to  be  the  legal  effect  of  the  assign- 
ment, and  induced  him  not  to  consult  an  attorney; 
and  thai  B.,  though  representinK  that  he  did  not 
want  to  purchase  the  $11,000  claim,  fraudulently 
drew  the  papers  so  as-  to  transfer  the  whole 
claim.  R.'s  attorney  in  the  transaction  testified 
that  he  supposed  the  whole  claim  arose  "<*•'  t 
one  contract;  that  he  told  ...  be  would  not  take 
the  claim  if  the  subsidy  notes  had  been  taken  as 
collateral:  and  that  A.  told  him  they. were  taken 
as  payment.  Held,  that  the  facts  did  not  show 
fraud' in  procuring  the  assignment. — Bigelow  v. 
Wilson  (Iowa)  68  N.  W.  70S. 

[b]     (Mich.;    1895.) 

Where  fraud  is  charged,  it  is  error  to  in- 
struct that  there  must  be  "clear  proof"  there- 
of such  as  to  create  a  "hearty  conviction  of 
the  truth  of  the  charge.  The  proof  is  sufficient, 
if  it  creates  a  belief  that  fraud  has  been  per- 
petrated.—Gumberg  v.  Treusch  (Mich.)  61  N. 
W.  S72. 

103  Mich.  543. 

§   7.    Criminal  liability. 

(Wis  ■    1895.) 

Under   laws  1SS7.  c.  244    (Sanb.   &   B. 

Ann.  St.  s  4431nt.  providing  thnt  any  person 
who  shall  "convey"  land  knowing  that  it  is  in- 
cumbered, with  intent  to  defraud,  shall  be  pun- 
ished, etc.,  a  person  is  guilty  who  conveys  land 
through  the  medium  of  an  innocent  party,  in 
whom  the  legal  title  has  been  placed,  and  who 
executes  the  deed  under  such  person's  directions. 
Pinncy,  J.,  dissenting.— State  v.  Hunkins  (Wis.) 
62  N.  W.  1047,  DO  Wis.  204;  Id.,  63  N.  W.  107, 
90  Wis.  204. 
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1.   IN  GENERAL,  §§  1,  2. 
II.  SUFFICIENCY  OF  MEMORANDUM, 
SS  3-6. 
Ill    PROMISE  TO  ANSWER  FOR   DEBT 
OR  DEFAULT  OF  ANOTHER,  §§ 
7-11. 
IV.  AGREEMENTS        RELATING        TO 
LAND.  S§  12-18. 
V.  AGREEMEN TS        RELATING        TO 

SALE  OF  GOODS,  §§  19-23. 
VI.  AGREEMENTS    NOT    TO    BE    PER- 
FORMED IN  A  YEAR,  §§  24-26. 
VII.  REPRESENTATIONS  AS  TO  CRED- 
IT, §  27. 


VIII    CONTRA1    i       WITHIN     SI 

I  >N 
IMPLIE] 

IX.  PLEADING    AND    PRACTICE,   I!  30- 

5  3. 

i  r  i  i  s  i  1,  4. 

tie  in,   see  "Assign- 
ment for  i  '■' 

Requirements  as  to<  e  "Trusts," 

tract,  see    Bpe- 

'  S  5. 

I.    IN  GENERAL. 

5   1.    Executed  contracts. 

[nl     Oil.!,.:    1895.) 

1  that,  if  defendant  should 
auction  land  owned  by  her  and  her  d 
ten.  in-  coul  :  iimtiffs  share  a!  a  certain 

Hess   of   what  was   bid   at   the   sale. 
The  land  was  hid  in  by  defendant  at  a  price 
er  than  the  agreed  price.     Held,  in  an  action  for 
the  greater  price,  after  a  deed  p.  tie    land  had 
been   made,    it    could    not   he  claimed     th 
agreement,  being  by  parol,  was  not  bind. 
plaintiff.— Gardner  v.  Gardner  (Mich.)  63  N.  W. 
988. 

[b]  (Mich. I    IS!).'..)  . 

In  the  adjustment  of  adverse  claims  to 
land,  complainant  executed  a  deed  to  defend- 
ant, who  was  in  possession  of  the  land,  and  re- 
caved  in  return  : 'tgage.      The  land  was  rais- 

described   in   both   the  deed  and  the   mortgage. 
Held,  thai  the  statute  of  frauds  did  not  preclude 

: t  i.  .u   of   the   instruments.— Judson   v. 

Miller  (Mid,. i  f,::  X.  W.  965. 

[c]  (Minn.  |    1895.) 

Where  a  vendor  orally  agreed,  as  part 
of  the  consideration  for  the  price,  to  assign  an 
insurance  policy  on  the  premises  to  the  vendee, 
and  procure  the  insurance  company's  consent 
thereto,  and,  through  his  failure  to  do  so,  the 
vendee  was  unable  to  recover  of  the  company 
for  a  loss  occurring  during  the  continuance  in 
force  of  the  policy,  the  vendee  could,  after  the 
conveyance  of  the  premises  to  him,  recover  on 
the  vendor's  oral  agreement.— Hagelin  v.  Wacks 
(Minn.)  63  N.  W.  624. 

[d]  iNeb.;    1896.) 

Where  one  of  two  adjoining  proprietors 
was  about  to  build  upon  his  land,  and,  at  the 
request  of  the  other,  constructed  a  party  wall, 
situated  half  on  the  land  of  each,  and  the  other, 
after  the  completion  of  the  wall,  promised  to 
pay  one-half  the  cost  thereof,  the  case  is  not 
within  the  statute  of  frauds,  and  a  recovery 
can  be  bad  upon  the  promise  to  pay. — Stuht  v. 
Sweesy,  07  N.  W.  74S,  48  Neb.  707. 
£ej    i  vi  is.-   is:><;  > 

An  executed  verbal  agreement  to  sur- 
render a  written  lease  is  not  within  the  statute 
of  frauds.— Goldsmith  v.  Darling  (Wis.)  66  N. 
W.  397,  92  Wis.  363. 

5   2.    Effect  of  statute. 

(Wis.:    1S!)7.> 

A  written  contract  whereby  a  firm  hired  an 
emplove  for  five  years  being  within  the  statute, 
the  joint  liability  of  the  partners  to  pay  the 
1  wages  cannot  be  changed  by  a  subsequent 
oral  agreement  that  each  shall  pay  one-half  only. 
—Hanson  v.  Gunderson  (Wis.)  70  N.  W.  827. 

II.    SUFFICIENCY  OF  MEMORANDUM. 

Necessity  of  alleging  writing,  see  post,  §§  30,  31. 

§  3.    Requisites   and   sufficiency. 

[al     (Mich.!    1896.) 

Plaintiff's  written  petition  to  the  city  council 
for  a  right  of  way  and  privilege  to  lay  a  sewer  in 
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ii  streets,  specifically  describing  the  termini 
of  the  sewer,  mih!  its  exact  locality  in  the  streets 
named,  was.  by  resolution,  referred  to  the  com- 
mittee on  sewerage,  with  power  to  act.  such  reso- 
lution being  spread  on  the  records  of  the  council. 
Plaintiff  was  authorized  to  proceed  with  the  work 
on  giving  bond,  and  a  bond,  referring  to  the  pe- 
tition, was  thereupon  executed,  approved  by  the 
chairman  of  the  committee,  received  by  the  coun- 
cil, and  filed  in  the  proper  office.  Held  suffi- 
cient to  satisfy  the  statute.  Hooker,  .[,.  dis- 
senting.—Stevens  v.  City  of  Muskegon  (.Mich.) 
69  N.  W.  227. 

[b]     (Mich.:    1.807.) 

A  contract  foi  the  sale  of  land  provided 
that  the  vendee  should  pay  $1,000  cash.  $4,000 
within  30  days,  and  the  balance  at  any  time 
within  5  years,  in  sums  not  less  than  $1,000; 
and  that  the  vendor  would  give  a  deed  when 
one-half  the  price  was  paid,  and  accept  a  mort- 
gage for  the  other  half,  but  did  not  provide  the 
length  of  time  the  mortgage  should  run.  Held, 
that  the  contract  was  not  void  under  the  statute 
of  frauds,  in  that  it  was  incomplete,  since  the 
clause  in  relation  to  the  mortgage  would  be  read 
in  connection  with  the  one  relating  to  payments, 
and  the  mortgage  would  be  payable  accordingly. 
—Proctor  v.  Plutner  (Mich.)  70  N.  W.  102S. 

[e]     (Minn.;    1805.1 

Where  one  indorsed  a  note  in  the  hands 
of  the  payee,  with  a  verbal  agreement  to  as- 
sume liability  thereon  as  guarantor,  and  the 
payee  wrote  over  the  signature  the  contract  of 
guaranty,  the  contract  was  taken  out  of  the 
statute.— Peterson  v.  Kussell  (Minn.)  64  N.  W. 
555. 

02  Minn.  220. 

[d]     (Wis.:    180.-..} 

A  writing  signed  by  defendant,  and  re- 
citing: "Received  of  J.  B.  $300,  paid  seme  days 
since,  and  $1,900,  this  27th  day  June,  1890.  on 
lots  481.  483,  485.  487.  on  5th  St.,  Ely  Add. 
to  Superior.  Deed  made  to  be  delivered  and 
grantee  named.  A  mort.  for  $3,800,  1  and  2  at 
8  per  cent," — is  insufficient  as  a  memorandum  of 
a  contract  to  convey  land. — Harney  v.  Burhans 
64  N.  W.  1031,  91  Wis.  34S. 

§  4.    Separate  writings. 

[a]  (Iowa;   1805.) 

Two  or  more  papers,  executed  as  parts  of 
one  transaction  involving  the  sale  of  personal 
property,  which  was  not  delivered  or  paid  for, 
may  be  construed  together  to  ascertain  whether 
the  transaction  is  within  the  statute  of  frauds.— 
American  Oak  Leather  Ob.  v.  Porter  (Iowa)  62 
N.  W.  658. 

[b]  (Iowa:   1895.) 

A  dated  list  of  personal  property,  showing 
merely  the  price  of  each  item  thereof,  and  sign- 
ed by  the  agent  of  the  seller  only,  in  connection 
with  a  letter  from  the  seller  to  the  buyer,  giving 
the  terms  upon  which  the  goods  will  be  shipped, 
is  not  sufficient  to  take  the  contract  out  of  the 
statute  of  frauds. — American  Oak  Leather  Co.  v. 
Porter  (Iowa)  62  N.  W.  658. 

[c]  (Wis.;    1805.) 

A  letter  from  an  agent  to  his  principal 
conveying  A.'s  offer  to  purchase  land  of  the 
principal,  and  a  letter  from  the  principal  to  the 
agent  accepting  such  offer,  constitute  a  sufficient 
memorandum  of  the  contract  of  sale  to  satis- 
fy the  statute  of  frauds.  —  Singleton  v.  Hill 
64  N.  W.  5S8,  91  Wis.  51. 

§  5.    Showing  as  to  consideration. 

[a]      (Minn.:    1805.) 

A  letter  by  which  defendant  requested 
nlaintiff  to  sell  goods  to  a  third  person,  and 
agreed  that  he  would  "see  them  paid  for,"  suf- 
ficiently expresses  the  consideration  for  the 
guaranty  to  satisfy  the  statute  of  frauds.— 
Straight  v.  Wight  (Minn.)  63  N.  W.  105. 
60  Minn.  515. 


fb]     (Minn.:    1SOO.) 

A  writing  as  follows:  "I,  the  under- 
signed, herewith  promise  to  pay  to  the  Widow 
M.  <;.,  on  the  wedding  day,  when  she  shall  be- 
come my  wife,  the  sum  of  $1,000,"  did  not  ex- 
press the  consideration  for  its  execution  with 
reasonable  clearness,  within  Gen.  St.  1S94,  § 
4209.  Start,  C.  J.,  and  Buck,  J„  dissenting. 
— Siemens  v  Siemens  (Minn.)  07  X  W.  S02. 
[c)     (Wis.:    1800.) 

Under  Kev.  St.  §  2307,  providing  that  every 
agreement  to  answer  for  the  debt  of  another 
shall  be  void  unless  in  writing,  expressing  the 
consideration,  and  subscribed  by  the  party  to 
be  charged,  a  promise  by  one  creditor  to  protect 
the  claim  of  another,  though  in  writing,  cannot 
be  enforced  unless  the  consideration  is  therein 
expressed,  or  a  new  consideration,  beneficial  to 
the  promisor,  is  proved. — Twohy  Mercantile  Co. 
v.  Ryan  Drug  Co.  (Wis.)  CS  N.  W.  963. 

§   6.    Signature. 
(Mich.;   1800.) 

A  paper  purporting  to  express  the  terms 
of  sale  of  real  property  is  within  the  statute  of 
frauds  when  signed  by  the  vendor's  agent,  whose 
sole  authority  to  make  the  sale  rests  in  parol.— 
Baldwin  v.  Schiappacasse  (Mich.)  66  N.  W. 
1091. 


III.    PROMISE  TO  ANSWER  FOR  DEBT 
OR  DEFAULT  OF  ANOTHER. 

Sufficiency  of  memorandum,  see  ante,  §  4. 

§   7.    'What   constitutes. 

[a]  (Iowa;   1S05.) 

Where  a  de  jure  corporation  takes  all 
the  property  belonging  to  a  de  facto  one  of  the 
same  name,  assuming  its  liabilities,  the  transac- 
tion is  not  within  the  statute  of  frauds. — Calu- 
met Paper  Co.  v.  Stotts  Inv.  Co.  (Iowa)  64  N. 
W.  782. 

[b]  (Mich.:    1807.> 

In  an  action  for  work  done,  plaintiff  tes- 
tified that  defendant  told  him  that  he  would 
have  some  work  for  him,  and  that  L.  would 
call  to  see  about  it;  that  he  and  L.  went  to  the 
place  where  the  work  was  to  be  done,  and  he 
made  an  estimate  of  the  cost:  that,  suspecting 
L.'s  responsibility,  he  told  defendant  he  had 
looked  up  L.'s  record,  and  found  that  he  was 
without  credit,  and  defendant  said:  "That  is 
all  right.  I  am  putting  $520  into  this  matter, 
and  I  am  helping  L.  along,  and  all  the  debts 
and  money  go  through  my  hands,  and  I  will 
pay  you  the  money."  Held,  there  was  some 
evidence  of  a  direct  promise  by  defendant. — 
Wenzel  v.  Johnston  (Mich.)  70  N.  W.  549. 

[cj      (Wis.:    (807.) 

A  contract  whereby  the  promisors  retain 
an  attorney  to  defend  a  third  person  charged 
with  crime,  made  before  any  substantial  serv- 
ices are  rendered,  is  not  one  to  answer  for  the 
debt  of  another. — James  v.  Carson  (Wis.)  69  X. 
W.  1004. 

§   8.    Original   or   collateral  undertaking. 

[a]  (Iowa;   1895.) 

An  attorney,  acting  for  his  client,  re- 
quested plaintiff  to  render  services  for  the  cli- 
ent, and  subsequently  promised  to  pay  for  the 
same  whenever  the  client  furnished  him  money 
for  that  purpose.  Held  that,  though  the  money 
was  furnished,  his  promise  was  within  the  stat- 
ute of  frauds. — Walker  v.  Irwin  (Iowa)  62  N. 
W.  785. 

[b]  (Iowa;    J897.) 

An  oral  promise  by  one  to  pay  a  debt  of 
his  deceased  son-in-law,  if  the  creditor  would 
not  make  trouble,  is  within  the  statute  of 
frauds,  where  it  does  not  appear  that  the  prom- 
isor gained  any  personal  advantage  by  the 
creditor's  forbearance,  and  it  is  shown  that,  by 
reason  of  the  insolvency  of  the  estate,  the  tred- 
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i    in    the  owner  of  a 
building  to  ntrnctor,  on   the  aban- 

original   con- 
due  him   from  the 
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KM  Mich.  ink.    . 

S   9.    Contracts   of  indemnity, 
[a]     (Ml,!,.:    1805.) 

A   promise  to  indemnify  plaintiff  for  be- 
..    on   the  replevin   bond   ot   C. 
made  by  one  interested  us  C.  a  mortgagee  in  the 
goodi  i    is  not  a  promise  to  answer  for 

the  debt,  default,  or  miscarriage  of  another, 
within  the  statute. — Boyer  v.  Soules  (Mich.)  62 
X.  \V.  1000. 

105  Mich.  81. 
[bl     (Mich.i    is!l(i.) 

A  fidelity  insurance  company  having  giv- 
en a  bond  to  indemnify  an  employer  against 
dishonesty  of  an  employe,  defendants  agreed 
to  indemnify  it  against  loss  thereon.  Bdd,  that 
defendants'  contract  of  indemnity  was  not  with- 
in the  statute.— Fidelity  &  Casualty  Co.  v.  Law- 
lor  (Minn.)  66  N.  W.  143. 
64  -Minn.  141. 

§10.    Release   of   original   debtor— Nova- 
tion, 
[a]     (Midi.;    l«).-,.i 

An  order  was  drawn  by  M.  on  defendant, 

ror  of  plaintiff,  and  defendant  at  the  time 
was  indebted  to  M.,and  the  amount  of  the 
when  eollei  ted,  was  to  he  applied  on  the  indebted- 
ness of  M.  to  plaintiff;  but  there  was  no  nova- 
tion, nor  was  ihcr-  a  previous  agreement  to  ac- 
cept  the  order.  ffeZd,  that  an  oral  acceptance 
thereof  was  within  How.  Ann.  St.  §  6185,  which 

s  invalid  the  oral  promise  to  pay  the  debt  of 
another.— Upham  v.  Clutc  (Mich.)  63  X.  W.  .'SIT. 
105  Mich.  350. 

[1>]     (Mich.;    1895.) 

Where  contractors  sublet  a  contract  to 
one  who  assigns  to  them  moneys  due  the  labor- 
ers, the  agreement  to  pay  such  laborers  is  not 
within  the  statute.  —  Gleasou  v.  Fitzgerald 
(Mich.)  63  N.  W.  512. 

105  Mich.  516. 
[c]     (Wis.;    1S05.) 

Where  a  written  lease  of  a  farm  pro- 
vides that  the  lessor  shall  furnish  the  loss,.,-, 
with  money  to  carry  it  on,  an  oral  promise  by 
the  lessor  to  pay  the  wages  of  a  farm  hand  em- 
ployed by  the  lessee  will  not  render  him  liable 
therefor.— Rietzloff  v.  Glover  (Wis.)  04  X  W 
298,  91   Wis.  05. 

§   11.    Benefit  accruing  to  promisor. 
(Wis.:    1804.) 

Where  plaintiffs  held  an  unrecorded  bill 
of  sale  of  a  part  of  their  debtor's  property  as 
security  for  his  notes,  and  in  consideration  of 
their  surrendering  it  to  defendant,  and  of  the 
transfer  to  defendant  by  the  debtor  of  all  his 
pr  i  ierty,  di  fendant  promised  to  pay  said  notes, 
the  promise  was  not  to  pay  the  debt  of  a  third 
person,  within  the  statute  of  frauds. — Green  v. 
Hadfield,  01  X.  \V.  310,  89  Wis.  138. 


IV.    AGREEMENTS  RELATING  TO 
LAND. 

Suffieli  5  3. 

33. 

S    12.    What  agreements  arc  within  stat- 
ute. 

I  ii  I     1 1,. i,  ni    I  vi7.  i 

Co  le  1873,  •'  at  no 

evi dei  .-in  |n- 

■   nol    ron  |i  parol 

n  v.  Uiddick  (Iowa)  o:i  x. 

\V.  1 

1  li|      i  Mi.-!,.:     1800.) 

An    agreement   between   a   grantor  and 

granti  ■  hall   build   a    certain 

portion  of  the  .  conveyed 

rtain  Other   lands  of  the  grantor,   in  part 
consideration  for  the  in  writ- 

ing.     Moon-.  J.,  dissenting.— Dodder  v.  Snyder 
(Mich.)  07  X.  W.  1101. 

U-J     i  Minn.;    1800.) 

An    i   iiy  a  guarantor  of  mortgage 

notes,    that,    on    foreclosure,   if   the    mm 

iil  bid  in  the  property  for  the  full  an 
due.  he  will  pay  the  amount  of  the  notes  and 
costs,  if  the  Ion  closure  does  not  result  iu  the 
collection  of  the  money,  is  within  the  statute 
of  frauds.— Voazie  v.  Morse  (Minn.)  O'.l  X.  W. 
637. 

[.11     <X.I>.:    IK!)7.) 

The  statute  does  not  preclude  a  vendor 
from  recovering  the  price  merely  because  lie  did 
not  formally  accept  in  writing  the  written  offer 
of  the  purchaser  who  has  taken  possession. — 
Griffith  v.  Thompson  (Neb.)  69  X.  W.  946. 

§   13.    Parol  warranty. 
(Mich.:    lS!ir,.| 

A  siiMi  ase  of  a  portion  of  a  building,  giv- 
en by  one  holding  a  lease  on  the  entire  building 
for  a  term  of  live  years,  is  a  conveyance  of  an 
''interest  in  lands."  within  How.  "Ann.  St.  ; 
01  ,11.  providing  that  no  interest  in  lands,  other 
than  leases  for  one  vear,  shall  lie  C01 
parol—  Fratcher  v.  Smith  (Mich.)  62  X.  W.  832 
liM  Mich.  53/. 

§   14.    Leases. 

[n]     (Mich.:    IS!).-,.) 

Where  the  consideration  of  a  parol  lease 
for  two  years  was  that  the  lessee  should  clear 
part  of  the  land,  and  the  tenant  was  then  in 
possession,  and  remained  therein,  and  made  a 
a  of  the  clearing,  he  cannot,  in  summary 
proceedings  to  remove  him  from  the  land  be- 
cause of  his  failure  to  clear  the  land  agreed 
on,  claim  that  the  lease  is  void  under  the  stat- 
ute of  frauds.  McGrath,  C.  J.,  and  Hooker, 
J.,  dissenting.— Smelling  v.  Vallev  (Mich.)  61 
X.  W. 

103  Mich.  580. 

[bl     (Mich.!    180O.) 

Under  How.  Ann.  St.  5  6170.  which  pro- 
vides that  an  interest  in  lands  other  than  one- 
year  leases  can  be  created  only  by  a  conveyance 
in  writing,  a  verbal  statement  to  one  that  he 
may  remain  in  possession  tiil  certain  sums  are 
paid  him  gives  him  no  interest  in  the  premises. 
— Smalley  v.  Mitchell  (Mich.)  Ik's  X.  W.  978. 

§15.    Partnership  to  deal  in  land. 
In]     (S.  D.:    1894.) 

A  parol  contract  by  which  persons  agree 
to  jointly  purchase  certain  land,  and  to  con- 
tribute an  equal  amount  therefor,  and  to  share 
equally  in  the  pi  is  arising  from  a  re- 

nd an  agreement  for  tin:-  sal,,  of  real 
property,  within  the  statute  of  frauds  (Comp. 
Laws,  5  3544).— Davenport  v.  Buchanan  (S.  D.) 
01  X.  W.  47. 

6  S.  D.  376. 
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[b]     (S.  D.:    1894.) 

A  contract  by  which  persons  agree  to 
purchase  hind  jointly,  paying  equal  amounts 
therefor,  and  to  share  equally  in  the  profits  or 
arising  from  a  resale  thereof,  constitutes 
a  special  partnership,  and  is  valid,  though  not 
iu  writing— Davenport  v.  Buchanan  (S.  D.)  01 
X.  W.  47. 

6  S3.  D.  376. 
Ic]     (Wis.:    1895.) 

A  verbal  contract  for  the  formation  of  a 
partnership  to  purchase  standing  timber  is  void. 
— McMillen  v.  Pratt,  02  N.  W.  588,  89  Wis.  012. 

§   16.    Creation  of  easement, 
[a]     (Mich.;    1890.) 

A  grantor  cannot  reserve,  by  parol  con- 
tract with  the  grantee,  certain  trees  on  the 
land  conveyed,  and  the  right  of  pasturage.— 
Dodder  v.  Snyder  (Mich.)  67  N.  W.  1101. 

[bj      (Wis.:    1893.) 

An  easement  in  another's  land  for  drain- 
age purposes  cannot  be  created  by  parol. — 
Thoemke  v.  Fiedler,  64  N.  W.  1030,  91   Wis. 


§   17.    Performance  or  part  performance. 

[a]     (Iowa:   1895.) 

A  contract  for  the  transfer  of  an  interest 
in  land,  in  consideration  of  legal  services  render- 
ed in  settlement  of  an  estate,  and  the  signing  of 
a  bond,  is  not  within  the  statute  of  frauds,  when 
such  consideration  has  been  fully  executed,  ex- 
cept the  taking  of  a  formal  order  of  court  ap- 
proving of  the  settlement.— Mitchell  v.  Colby 
(Iowa)  63  X.  W.  769. 

lb]     (Micb.:   1894.) 

Under  2  How.  St.  §  61S1,  which  pro- 
vides that  any  contract  for  the  sale  of  land 
shall  be  in  writing,  and  section  0183.  which 
reads,  "Xothing  in  this  chapter  contained  shall 
be  construed  to  abridge  the  powers  of  a  court 
of  chancery  to  compel  the  specific  perform- 
ance of  agreement  in  case  of  part  performance 
of  such  agreements,"  the  possession  of  land 
under  an  oral  agreement  to  convey  cannot  be 
set  up  as  a  defense  in  an  action  at  law,  by 
one  holditig  the  legal  title,  for  the  possession 
thereof— Bartlett  v.  Bartlett  (Mich.)  61  X.  W. 
500. 

103  Mich.  293. 

[c]  (Mich.;   1896.) 

Part  performance  of  a  parol  contract  re- 
lating to  land  take'  it  out  of  the  statute  of 
frauds—  Dela van  v.  Wright  (Mich.)  07  X.  W. 
1110. 

[d]  (Mich.:    1890.) 

Part  performance  of  an  oral  contract  for 
the  exchange  of  lands,  whereby  one  party  is 
required  to  reduce  an  incumbrance  on  the  land 
to  be  conveyed  by  him,  is  shown  by  the  fact 
that  the  parties  gave  to  each  other  their  deeds 
to  the  lands. — Bennett  v.  Knowles  (Mich.)  G'J 
X.  W.  491. 

[C]      (Mich.;    1897.) 

Where,  in  consideration  of  a  parol  agree- 
ment that  its  rights  should  not  be  affected,  the 
owner  Of  a  right  of  way  for  a  sidetrack  on 
defendant's  lands  consented  that  the  track 
should  be  moved  a  short  distance,  and  recon- 
structed, and  afterwards  continued  to  use  the 
track  as  relocated,  there  was  such  part  per- 
formance as  will  take  the  agreement  out  of 
the  statute  of  frauds. — Kent  Furniture  Manuf'g 
Co.  v.  Long  (Mich.)  69  X.  W.  057. 

[f]  (Minn.:    1895.) 

Where  the  vendee  in  an  oral  contract  for 
the  purchase  and  sale  of  land  took  possi 
under  the  contract,  and  erected  buildings  on  the 
land,  with  the  vendor's  consent,  and  resided 
thereon,  the  contract  was  taken  out  of  the  stat- 
ute.— Mournin  v.  Trainer  (Minn.)  05  X.  W.  44-1. 
63  .Minn.  230. 

[g]  (Minn.;    1890.) 

An  agreement  by  a  guarantor  of  mortgage 
notes   that  if  the   mortgagee  will,   on   foreclo- 


sure, bid  in  the  property  for  the  full  amount 
due,  he  will  pay  the  amount  of  the  notes  and 
costs,  is  not  taken  out  of  the  statute  by  per- 
formance on  the  mortgagee's  part. — Veazie  v. 
Morse  (Minn.)  09  X.  W.  637. 

Ih]     (IVeb.;    189(i.) 

A  court  of  equity  will  give  effect  to  n 
parol  grant  of  an  easement,  where  there  has 
been  a  valid  consideration,  where  the  grant  is 
certain  in  its  terms,  and  where  there  has 
such  a  performance  on  the  part  of  the  grantee  as 
would,  in  the  case  of  a  contract  for  the  sale  of 
tin  fee,  take  the  case  out  of  the  statute  of  frauds. 
— Gilmore  v.  Armstrong  (Xeb.)  60  X.  W.  99S. 
4S  Xeb.  92. 

[i]      (Wis.;    IS!).-,.) 

The  receipt  by  the  principal's  executors 
of  the  purchase  price  of  lands,  conveyed  by  the 
agent  without  authority,  does  not  entitle  the 
grantee  to  enforce  a  proper  conveyance. — Jour- 
dain  v.  Fox  (Wis.)  62  X.  W.  936. 
90  Wis.  99. 

§18.    Contract  by  agent. 

[a]  (Mich.;    189C.) 

Key.  St.  111.  1S45.  p.  258,  §  1  (Laws  1809, 
p.  303,  §  1),  pro-iding  that  no  action  shall  be 
brought  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  any  interest  in  land  for  a 
longer  term  than  one  year,  unless  such  contract 
shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person 
thereunto  authorized  in  writing  signed  by  such 
party,  does  not  apply  to  leases;  and  therefore 
an  agent  whose  authority  was  not  in  writing 
could  make  a  valid  lease  for  four  years,  though 
the  lease  was  under  seal,  as  the  seal  was  men 
surplusage. — Mcintosh  v.  Hodges  (Mich.)  68  X. 
W.  158. 

[b]  (Neb.;    1896.) 

A  contract  of  an  agent  in  the  name  of  his 
principal  for  the  sale  of  lands  is  void  under  the 
statute  of  frauds  (Comp.  St.  c.  32,  §§  3,  25),  un- 
less the  authority  of  the  agent  is  in  writing. 
Morgan  v.  Bergen  (1874)  3  Xeb.  209,  followed.— 
O'Shea  v.  Rice,  09  X.  W.  308. 


V.  AGREEMENTS  RELATING  TO  SALE 
OF  GOODS. 

Sufficiency  of  memorandum,  see  ante,  §§  3-6. 

§19.    Sales  in  general. 

[a]  (Mich. j    189r..) 

A  i  arot  contract  for  the  sale  of  machin- 
ery, where  there  was  no  delivery  or  part  per- 
formance, was  void  under  the  statute  of  fraud-, 
-Hudson  v.  Emmons  (Mich.)  65  X.  W.  542. 

[b]  (Mich.;    1896.) 

A  contract  for  purchase,  fixing  no  price 
to  be  paid  for  the  property,  will  not  be  held  to 
be  within  the  statute  of  frauds,  on  the  ground 
that  the  property  is  worth  more  than  $50,  on 
the  mere  testimony  of  the  purchaser  that  the 
seller  told  him  it  was  worth  from  $00  to  $150. 
the  purchaser  never  having  seen  it.— Slesinger 
v.  Bresler  (Mich.)  OS  X.  W.  128. 

§   20.    Delivery  and  acceptance, 
[a]     (Minn.;    1896.) 

An  unaccepted  tender  of  earnest  money  will 
not  take  a  sale  of  goods  of  the  value  of  $50  out 
of  the  statute. — Hershey  Lumber  Co.  v.  St.  Paul 
Sash,  Door  &  Lumber  Co.  (Minn.)  69  X.  W.  215. 
[b] 


(Wis.;    1894.1 

In    ; 


an  action  to  recover  the  purchase 
price  named  in  an  oral  agreement  to  purchase  ;i 
steamboat,  it  appeared  that  the  boat  was  haul- 
ed out  of  the  river  under  i  he  instructions  of 
one  of  the  defendants,  and  blocked  up  in  readi- 
ness for  shipment,  and  that  this  work  was  done 
by  one  employed  by  him.  and  paid  by  the  other 
defendant,  who  engaged  the  same  person  to 
look  after  the  boat,  and  see  that  nothing  was 
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taken  from  it,  expressing  action  with 

i  done.     S 
of  acceptance  and  <  ■ 

Bei  ker  v.  Holm  (Wia.)  61  N.  \\ 

B9  w  | 

|.|     (WU.i    ISO.'.) 

i    that    lot  d    and 

i   with   !  be   1 1  ndee  a  name,   read]    to  be 

put  in  under  a  verba!  contract  i  bat  i  bej 

.I  be  paid  for  when  pul  in  the  river,  is  not 

i        Rcienl  delivers  to  take  il act  out   of 

the  statute  of  frauds  (Rev.  St.  §  2308).-  I 

Co,  v.  Tester  (Wis.)  68  N.  W.  1057. 
00  Wis.    11-'. 

§   21.    Payment  of  earnest  money. 
(Win.;    1805.) 

Payment  for  logs  sold  undi  1  con- 

after  the  contract  was  made  is  not  a  suffi- 
cient payment  of  Bome  pari  of  the  pi 
ey  "at  the  time"  to  take  the  contracl  out  of  the 
statute  of  frauds  (Rev.  St.  §  2308),  when  the 
logs  were  not  delivered.  Crosby  Hardwood  Co. 
v.  Tester  (Wis.)  63  N.  W.  1067. 
liti  Wis.  412. 

§  22.    Contract  to  build  upon  or  improve 
realty. 

(Minn.;    lS!)(i.) 

A  verbal  contract  to  furnish  material. 
and,  alter  performing  labor  thereon,  attach  it 
to  the  realty,  as  a  part  of  a. building  in  the 
course  of  construction,  is  not  a  sale  of  goods  or 
chattels,  and  is  not  within  the  statute.— Brown 
&  Haywood  v.  W'under  (Minn.)  G7  N.  W.  357. 
i'.I  .Minn.  450. 

§   23.    Contracts  to  manufacture  goods. 
(Minn.;    1800.) 

A  verbal  contract  for  the,  manufacture 
of  articles  of  special  and  peculiar  design,  not 
suitable  for  the  general  trade,  and  for  the  price 
of  more  than  $50,  is  not  a  contract  for  the  sale 
ut'  goods  and  chattels,  within  the  statute  of 
frauds.  Gen.  St.  189-1,  §  4210.— Brown  &  Hay- 
wood Co.  v.  Wunder  (Minn.)  67  N.  W.  357. 
04  Minn.  450. 


VI.  AGREEMENTS  NOT  TO  BE  PER- 
PEEFORMED  IN  A  YEAR. 

§   24.    Contract  capable  of  completion. 
(M*-V:    1800.) 

Where  an  oral  contract  is  capable  of  being 
completed  within  a  year,  it  is  not  within  the 
statute  of  frauds,  though  the  parties  may  have 
thought  it  probable  that  it  would,  as  it  did,  ex- 
over  a  longer  period. — Suialley  v.  Mitchell 
(Mich.)  68  N.  W.  078. 

$   25.    Contracts  of  employment. 
In]     (Neb.;    1804.) 

A  contract  of  employment,  to  begin  at  a 
subsequent  date,  and  continue  from  thence  one 
year,  cannot  be  "performed  within  one  year 
from  the  making  thereof,"  as  required  by  the 
statute  of  frauds  (Comp.  St.  1893.  c.  32.  §  8, 
subd.  1),  when  in  parol. — Kansas  L'if  .  W.  &  N. 
\V.  R.  Co.  v.  (',. alee,  61  N.  W.  Ill,  43  Neb. 
121. 

[b]  rNeb.;    istit.t 

A  contract  of  employment  for  one  year, 
at  a  stipulated  rate  of  wages  per  month,  is  not 
one  of  employment  from  month  to  month; 
hence,  under  the  statute  of  frauds  (Comp.  St. 
1893.  c.  32,  §  8.  subd.  1),  must  be  in  writing, 
where  the  employment  is  to  begin  at  a  subse- 
quent date,  so  that  it  cannot  be  performed 
within  one  year  from  the  making  thereof. — 
Kansas  City.  W.  &  N.  W.  It.  Co.  v.  Coulee 
61  N.   Vv.  Ill,  43  Neb.  121. 

[c]  (Sell.:   ISO*;.) 

A  contract  whereby  one.  for  a  considera- 
tion, agrees  to  employ  another  at  certain  wages 
so  long  as  the  works  of  the  first  arc  kept  run- 


Or  Until   Hie  other  shall  see   lit   t.,  q 
i.r  Win.  i 
v.  Kin!  66  N.  W. 

i,  Neb.  wit. 

S  26.   Leases. 
Oil.!..;    1885.) 

A  p  -  t   f«.r  a  lease  of  land   f"r 

it  I  put  per 
year,  is  within  th  of  frauds.— Hand  v. 

■  ■     iod  I  \ 1 1 ■  1 1 .  >  94  N.  w 


VII.    REPRESENTATIONS    AS   TO 
CREDIT. 

§  27.    When  within  statute. 

(1li.li.;     (805.) 

How.   Ann.  St.  §  C188.  provides  that  no 
action  Bhall  be  brought  to  charge  one  upon  a  rep- 
resentation as  to  the  character,  i  trade 
of  am. ther  person  unless  such  representation  is 
in  u  riling,  and  signed  by  the  person  to  b 
Held,  thai  represi  ntations  bj 
owner  of  certain  corporate  stock,  and   thai 
corporation   was  paying  large  dividends,   which 
repn  sentations  were  made  for  his  own  bi  m 
induce  plaintiff  to  purchase,  are  not  within  the 
statute.— Hubbard  v.   Long   (Mich.)  u3   N.    W. 
U44. 

105  Mich.  442. 


VIII.    CONTRACT     WITHIN     STATUTE 

—ESTOPPEL  AND  RECOVERY  ON 

IMPLIED  CONTRACT. 

§  28.    Estoppel. 
(S.  D.;    18860 

Plaintiff  held  a  relinquishment  by  G.  of 
a  tree-claim  entry,  which  he  delivered  to  G.  for 
the  purpose  of  permitting  G.  to  make  proof. 
and  completing  a  sale  of  the  land  to  a  third 
person.  The  land  was  conveyed  by  G.  to  Un- 
person designated  by  plaintiff,  and  defendant. 
who  acted  with  G.,  as  agent  of  plaintiff,  in 
a  ting  the  sale,  retained  a  portion  of  the 
proceeds,  falsely  representing  that  it  had  been 
paid  to  a  third  person  to  induce  him  to  with- 
draw a  contest  to  the  proving  of  the  claim. 
Held,  that  defendant  could  not  defeat  a  recov- 
ery of  the  money  so  retained  on  the  ground  that 
the  sale  of  the  tree-claim  entry  by  G.  to  plain- 
tiff was  within  the  statute  of  frauds. — Haga- 
man  v.  Gillis  (S.  D.)  68  N.  W.  192. 

§   29.    Services       rendered — Recovery       on 
quantum  meruit. 
(Mien.;   1805.) 

Wheie  plaintiff  had  performed  labor  for 
deceased  in  consideration  of  an  oral  promise  by 
the  latter  to  convey  to  her  by  will  or  otherwise 
the  farm  upon  which  they  lived,  that  contract, 
while  void  as  being  within  the  statute,  may  be 
employed  by  plaintiff  as  a  means  of  determining 
the  amount  of  her  recovery  on  a  quantum  meru- 
it against  the  estate.— In  re  Williams'  Estate 
(Mich.)  04  N.  W.  490. 


IX.    PLEADING    AND    PRACTICE. 


§   30.    Pleading  the  statute. 

lal     (Mien.;    1S05.) 

The  complaint  in  an  action  for  breach  of 
a  contract  to  purchase  land  need  not  allege  an 
acceptance  in  writing.  —  Kroll  v.  Diamond 
Match  Co.  (Mich.)  63  N.  W.  983. 

[b]      (Neb.;    J80U.) 

It  is  not  necessary  that  the  existence  of 
a  parol  contract  bo  denied  in  pleading,  in  order 
tu  render  the  defense  of  the  statute  of  frauds 

available;    but   the  pleader   may  admit  th 
tract,  and  yel  plead  and  insist  upon  the  statute 
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and  its  application  thereto. — Thomas  v.  Thom- 
as (Neb.)  67  X    W.  182. 
48  Neb.  2(56. 

$  31.    By  demurrer. 

(Iowa:    1895.) 

Where  a  petition  fails  to  aver  that  a  con- 
traetwithin  thestatuteof  frauds  is  in  writing, or 
to  show  facts  to  take  it  out  of  the  statute,  defend- 
uii.  I. y  failing  to  demur  under  Code,  §  364S,  subd. 
('..  allowing  a  defendant  to  demur  to  a  petition 
which  fails  to  show  a  contract  to  be  in  writing 
where  it  should  be  so  evidenced,  waives  the  de- 
fense of  the  statute.  —  Wiseman  v.  Thompson 
(I..wa)  63  N.  W.  346. 

§  32.    Evidence — As     to     contract     -within 
statute, 
[n]     (Mich.:    1S9G.) 

Plaintiff  sold  to  defendant  a  farm  which 
was  to  be  paid  for  in  part  by  deeding  to  plaintiff 
certain  land  which  defendant  represented  as 
worth  a  certain  sum.  and  defendant  agreed  that, 
if  it  was  not  worth  said  sum.  he  would  pay  the 
difference  between  it  and  its  actual  value.  "  The 
deed  to  the  farm  was  left  with  the  scrivener,  to 
be  held  until  defendant  executed  a  paper  agree- 
ing  to  make  good  any  such  deficiency.  After- 
wards defendant  obtained  said  deed  without 
leaving  the  agreement.  The  land  was  not  of 
the  value  represented.  Held,  in  an  action  to  re- 
cover the  unpaid  purchase  price,  that  plaintiff 
could  show  by  parol  the  agreement  to  pav  said 
deficiency.  —  Gillett  v.  Knowles  (Mich.)  66  N. 
W.  497. 
[b]     (Minn.:    1895.) 

The  answer,  in  an  action  for  services  ren- 
dered in  removing  a  building,  alleged  that  plain- 
tiff made  a  contract  with  defendant  for  the  pur- 
chase of  the  building  and  of  the  land  to  which 
it  was  removed,  a. id  that  he  moved  the  building 
under  the  contract.  Held,  that  the  fact  that 
the  contract  was  void  under  the  statute  of  frauds 
did  not  authorize  the  direction  of  a  verdict  for 
plaintiff,  since  the  terms  of  the  contract  were 
admissible  to  show  that  defendant  never  em- 
ployed plaintiff.— Mahan  v.  Close  (Minn.)  65  N. 
W.  95. 

63  Minn.  21. 

§  33.   Waiver  of  defense  of  statute. 
(Neb.:   1896.) 

The  failure  to  object,  on  a  trial,  to  the 
introduction  of  evidence  of  a  parol  agreement  to 
reconvey  real  estate,  will  not  amount  to  a 
waiver  of  the  right  to  invoke  the  statute  of 
frauds  as  to  such  agreement,  when  the  statute 
has  been  properly  pleaded  as  a  defense. — 
Thomas  v.  Thomas  (Neb.)  67  N.  W.  182 
48  Neb.  266. 
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See,  also,  "Fraud." 

Affidavit  for  arrest  of  debtor,  see  "Arrest,"  §  2. 

By  firm,  priorities  between  firm  and  private 
creditors,  see  "Partnership,"  §  39. 

Duties  of  administrator  as  to  recovery  of  prop- 
erty fraudulently  conveyed  by  decedent,  see 
"Executors  and  Administrators,"  §  8. 

Election  of  remedies  by  seller  in  case  of  fraud- 
ulent disposition  of  goods,  see  "Sale,"  §  73. 

Fraudulent  disposition  of  property  as  ground 
fur  attachment,  see  "Attachment,"  §  6. 

Imprisonment  of  debtor  intending  to  defraud, 
see  "Constitutional  Daw,"  §  60. 

Lien  of  attachment  on  property  fraudulently 
conveyed,  see  "Attachment."  §§  28,  29. 

Right  of  assignee  to  attack  conveyance,  see 
"Assignment  for  Benefit  of  Creditors,"  §  30. 

of  creditors  to  avoid  conveyance  by  as- 
signor, see  "Assignment  for  Benefit  of  Cred- 
itors," §  37. 

Vested  rights  of  attaching  creditor,  see  "Con- 
stitutional Law,"  §  35. 

When  property  conveyed  is  subject  to  garnish- 
ment, see  "Garnishment,"  §  11. 


I.    WHAT  CONSTITUTES. 

1.  IN  GENERAL. 

§   1.    Transfers   and  transactions  invalid, 
la]     (Iottu:    1895.) 

In  an  action  against  a  mother  and  son  to 
subject  land  conveyed  to  them  jointly  to  the 
payment  of  a  deficiency  judgment  against  tie- 
father  and  mother,  there  was  evidence  that  the 
mother  held  the  title  as  security  for  an  agree- 
ment of  the  son  to  support  herself  and  husband, 
created  by  a  transfer  to  him,  by  mesne  convey- 
ances, through  other  brothers,  of  personal 
property  which,  after  plaintiff's  judgment,  the 
parents  conveyed  to  one  of  their  sons  pursuant 
to  such  agreement;  that  the  first  son  paid  off 
a  chattel  mortgage  on  the  personal  property; 
that  neither  father  nor  mother  contributed  to 
the  purchase  price  of  the  land.  Hilil.  that  plain- 
tiff was  not  entitled  to  relief. — Hecht  v.  Eherke 
(Iowa)  64  N.  W.  650. 

[b]     (Mich.;    1895.) 

That  a  chattel  mortgage,  besides  securing 
an  actual  indebtedness  then  due,  embraces  a  sum 
as  future  advances,  without  that  fact  being  dis- 
closed on  its  face,  does  not  alone  render  it  fraud- 
ulent and  void  as  to  creditors. — Brace  v.  Berdan 
(Mich.)  62  N.  W.  568. 
104  Mich.  356. 

Ic]     (Mich.:    1895.) 

Where  land  is  conveyed  in  consideration 
that  the  grantee  support  the  grantor  for  life, 
a  reconveyance  by  the  grantee  at  the  request 
of  the  grantor,  the  grantee  having  become  in- 
debted, a  proper  allowance  being  made  for  the 
support  already  furnished,  is  not  fraudulent  in 
law  as  to  the  grantee's  creditors,  though  the 
land  is  then  conveyed  to  the  wife  of  the  first 
grantee  under  a  similar  agreement.— R.  P.  Gus- 
tin  Co.  v.  Arn  (Mich.)  65  N.  W.  112. 

[u]      {Minn.:    189G.) 

The  mere  fact  that  the  parties  to  a  con- 
veyance do  not  apprise  the  public  of  the  sale 
does  not  necessarily  cast  suspicion  on  the  trans- 
action.—Cain  v.  Mead  (Minn.)  68  N.  W.  840. 

[e]  (Neb.;   1895.) 

A  sale  of  goods,  with  intent  on  the  part 
of  the  vendor,  known  to  the  vendee,  of  defraud- 
ing creditors,  is  void  as  to  such  creditors,  though 
the  vendor  be  solvent.— Snyder  v.  Dangler  (Neb.) 
63  N.  W.  20. 

44  Neb.  600. 

[f]  (Neb.;    189G.) 

The  property  of  an  insolvent,  either  person 
or  partnership,  is  not  such  a  trust  fund  in  his 
hands,  in  favor  of  his  creditors,  as  will  preclude 
a  sale  of  it  by  him  in  good  faith.— Crites  v. 
Hart  (Neb.)  68  N.  W.  362. 
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1*1 


n  unlawful 

i:  -.■■!■  r  (Minn.)  To  N.   \\ 

||,|       cMll... .:      ISHT.I 

\    i  btor  had  debts  equal  in  value  to 
thirds   of   hi 

I     I  i  I 

on  execution  he 
to  borrow 

.  promptly  made 

ent.     //•'"' 
•  that,  knowing  that  he  wa 
that  the  action  waa  brought  against  him  I 
in   nnlawfn  e   wiufnllj 

mitted  the  ju  Igmenl  to  be  so  obtained 

ainst  him.— Bean  v.  Bcheffer  (Minn.)    i" 

§   4.    Chattel    mortgage  —  Reservation    to 
mortgagor. 

(Neb.;    1896.)  .       „ 

A    ,  battel    mortgage    which    i 

the   pr an  insolvent  di 

under  i  etween  the  P  i 

to  that    the   moi 

record:    thai  the  mortgagee  should  take  formal 

of  the  mortgaged  pr rty,  and  bold 

on  thereol   for  the  benefit  and  subject 

to  tin iction  oi  the  mortgagor,  until,  by  sale 

or  lease  of  the  mortgaged  property  to  tni 
.   ,,i    thi  >r,   the   deb!    si 

and  then  accounl   to  the  mort- 
gagor for  the  balance,  is  fraudulent  as  to  other 
ors  of  the  mortg  .'';,  Brock- 

man  Comi  o.  (Neb.)  67   .N.  \\ .  Mi. 

Is   Neb.  305. 


Where  a '  stockholder  of  an  insolvent 
hank,  immediately  before  the  hank  suspended, 
obtained  assignments  to  himself  of  the  hank  s 
bills  receivable,  to  secure  claims  owing  to  him- 
md  a  partnership  of  which  he  was  a  mem- 
ber leaving  almost  no  assets  for  payment  ot 
other  creditors,  a  verdict  that  the  preference 
was  fraudulent  will  not  be  set  aside.— \\  orten- 
dyke  v.   Salladin.  64  N.   \V.  215,  45  Neb.    ioo. 

re]     (Neb.j    istx;.) 

Ii  is  mil  presumed  that  a  preference  made 
bv  an  insolvent  debtor  is  the  result  of  an  in- 
tention on  his  part  to  defraud  other  creditors. 
—Dempster  Mill  Manuf'g  Co.  v.  First  Nat. 
Bank  (Neb.)  68  N.  W.  477. 

[f]     (Neb.;   1S97.) 

An  insolvent  debtor  may  lawfully  secure  a 
portion  of  his  creditors  to  the  exclusion  of  the 
others  if  in  so  doing  he  act  in  good  faith  and 
without  a  fraudulent  intent.— Smith  v.  Bowen 
(Neb.)  70  N.  W.  949. 

re]     (S.  13.:    tWI.'.t 

In    the    absence    of    fraud,    an   insolvent 
debtor  may  execute  a   chattel   mortgage  to  se- 
;,   just  debt,  although  the  collection  of  other 
valid  claims  is  thereby  defeated.— Jones  v.  Mey- 
er (S.  D.)  63  N.  W.  .  f3. 

[h]     (Wis.:    189«.)  .     I 

A  debtor  delivered  to  plaintiff  what  was  in 
form  an  absolute  bill  of  sale  of  certain  property, 
with  the  understanding  that  it  was  given  to  se- 
cure certain  claims;  plaintiff  to  enforce  the  se- 
,  urity  if  necessary,  and  settle  between  the  par- 
ties  '  Held,  that  the  instrument  was  void   as  an 

i, incut  for  certain  of  the  debtor's  cr tore. 

— Bug  bee  v.  Lombard  (Wis.)  G8  N.  W.  95S. 

§   3.    Allowing  entry  of  judgment  by  de- 
fault, 
ra]     (Minn.;    1897.) 

Because  a  technically  insolvent  merchant 
suffers  an  action  to  be  commenced  against  him 
upon  a  claim  against  which  he  had  no  defense, 
by  creditors  who  know  him  to  he  technically  in- 
solvent, and  suffers  a  judgment  by  default, 
which  judgment  becomes  a  lien  upon  real  prop- 
erty   it  cannot  be  held  that  he  intended  to  per- 


§   5.    Conveyance    of    exempt   property    or 
homestead. 

(a]  ilomii   181M1.)  .  

larning-   of   a   husband,   being  exempt, 

can  be  transferred  to  his  wife  free  from  claims 
of  his  creditors— Nash  v.  Stevens  (Iowa)  Oo  -V 
W.  825. 

[b]  (Iowa;    189«.)  «•*__*» 

In  an  action  by  a  judgment  creditor  to 
set  aside  a  conveyance  as  fraudulent  as  made 
to  hinder  and  delay  creditors,  where  it  appi 
thai  the  land  conveyed  by  the  debtor  wa 
homestead,  and  that  a  portion  of  the  purchase 
money  received  was  devoted  to  the  payment  ot 
debts,  there  was  nothing  indicating  fraud,  and. 
plaintiff's  judgment  not  being  a  lien  on  the  land, 
he  has  no  ground  for  complaint.— WTheeler  & 
Wilson  Manuf'g  Co.  v.  Bjelland  (Iowa)  66  N. 
W.  SS5. 

[cl     (Iowa;    1897.) 

A  debtor  can  convey  his  homestead  free 
from  liability  for  his  creditors'  claims.— Roane 
v.  Hamilton  (Iowa)  70  N.  W.  181. 

[u]     (Neb.;    189«.)  „,       .        .        , 

A  homestead  is  not  susceptible  of  a  fraudu 
lent   alienation.— Roberts   v.    Robinson   (Neb.)    Ob 
N.  W.  1035. 

It  was  not  a'  fraud  on  creditors  that  the 
debtor  surrendered  the  contract  for  the  purchase 
of  his  homestead  to  the  vendor,  who  thereupon 
leased    the  homestead  to   the   debtor's   wife   for 

M.ii's  benefit,  though  the  debtor  thereby 
intended  to  defraud  his  creditors.— Rvello  v. 
Taylor  (N.  D.)  63  N.  W.  8S9. 

5  N.  D.  70. 

m     (Wis.:    189(8.) 

A   homestead  being  exempt,  no  disp  isi 
tion  of  it  can  be  held  fraudulent   as  to  ere 
—Bank    of    Commerce    v.    Northwestern    Nat. 
Bank  (Wis.)  67  N.  W.  423,  93  Wis.  241;    Same 
v.  Fowler,  Id. 
§  6.    Intention  of  grantor  to  defraud. 

[a]     (JUicli-i    18S6.) 

Where  a  husband  conveys  property  to 
his  wile,  the  moving  cause  being  to  place  it  be- 
yond  the   reach  of  his  creditors,   it   will   he  sub- 
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'  to  the  jui'liih  i. Is  against  him.— Ryan   v. 
Meyer  (Micti.)  0(1  N.  \V.  667. 

[bj     (Neb.;    1896.) 

The  question  of  fraudulent  intent  of  a  debt- 
or in  making  a  preference,  is,  under  Comp.  St. 
e.  32,  §  20,  a  question  of  fact. — Campbell  v. 
Farmers'  &  Merchants'  Bank  (Neb.)  68  N.  W. 
.".44. 

5   7.    Failure  to  record  instrument. 

[a]  (IoTTBi     1JS!>(i.) 

The  fact  that   a   bank  failed  for  two  years 
to  record  a  chattel  mortgage,  which  was,  after 
nn  assignment  by  the  bank,  recorded  by  a  bank 
I  without  authority,  is  not  sufficient  to  ren- 
der    fraudulent,    as   to   creditors    of   the    mort- 
gagor who  extended  credit  to  him  on  the  faith 
lie   owned   the   property    free   from   ineum- 
es,  a  bill  of  sale  by  the  mortgagor  of  the 
mortgaged  property  to  the  assignee,  in  payment 
of  his  indebtedness,  taken  by  the  assignee  with- 
out   knowledge   of   the   mortgage.— Everingham 
v.  Harris  (Iowa)  68  N.  W.  804. 

[b]  (Mich.;    1896.) 

Where  a  deed  conveying  certain  real  es- 
tate to  grantor's  wife  was  duly  executed  and  de- 
livered, grantor  teng  at  the  time  perfectly  sol- 
vent, and  it  appeared  that  grantor,  though  he 
collected  the  rents  from  the  property,  accounted 
for  them  to  his  wife,  the  fact  that  the  deed  was 
inadvertently  left  unrecorded  for  a  number  of 
venrs  does  not  tend  to  show  fraudulent  inlent. 
—Michigan  Trust  Co.  v.  Adams  (Mich.)  66  N. 
W.  1094. 

§  8.    Withholding   instrument    from    rec- 
ord. 

[a]  (Iowa;   1895.) 

Where  a  chattel  mortgage  was  executed 
to  plaintiff  to  protect  him  as  surety  on  the 
mortgagor's  note,  and  after  plaintiff  paid  the 
note  the  mortgagor  executed  to  him  a  bill  of 
sale  of  the  property,  if  the  consideration  for 
the  bill  of  sale  was  the  same  as  that  for  which 
the  mortgage  was  given,  and  the  mortgage  was 
held  from  record  to  benefit  the  credit  of  the 
mortgagor,  it  was  fraudulent  as  to  creditors  of 
the  mortgagor  after  the  execution  of  the  mort> 
gage.— SnoHffer  v.  Kinley  (Iowa)  04  N.  W.  770. 

[b]  (Iowa:    1895.) 

Evidence  that  plaintiff  had  told  another 
that  an  unrecorded  mortgage  executed  to  him 
was  to  protect  him  from  liability  for  becoming 
surety  on  the  mortgagor's  note,  and  cautioned 
ill'  other  to  say  nothing  about  it,  and  that  the 
plaintiff  told  the  mortgagor  that  he  would  not 
use  the  mortgage  unless  something  happened 
to  the  note,  was  sufficient  to  sustain  a  finding 
that  the  mortgage  was  withheld  from  record  for 
the  purpose  of  not  injuring  the  mortgagor's 
.  -Snouffer  v.  Kinley  (Iowa)  04  N.  W.  770. 

[c]  I  Iowa;    1897.) 

The  fact  that  a  mortgage  is  not  recorded 
for  some  time  after  its  execution  does  not  ren- 
der it  invalid  as  against  subsequent  creditors 
unless  it  was  withheld  by  agreement  of  the 
parties,  for  the  purpose  of  giving  the  ruort- 
a  fictitious  credit.  —  In  re  Bloomfield 
Woolen  Mills  (Iowa)  70  X.  W.  115;  Alleuder 
v.  State  Bank  of  Bloomfield,  Id. 

Id]      <Micta.;    1895.) 

Where  a  partner  conveyed  his  interest 
in  partnership  realty  to  one  who  acted  in  good 
faith,  and  paid  full  value  therefor,  the  creditors 
be  firm  are  not  entitled  to  have  such  con- 
reya  ice  set  aside  as  being  in  fraud  of  their  in- 
terests, though  the  conveyance  was  not  record- 
ed until  many  years  afterwards. — Michigan 
Trust  Co.  v.  Bennett  (Mich.)  64  N.  W.  330. 
[el     fMich.:    1897.) 

Withholding  f-.-om  record   a  deed   executed 

by  a  husband  to  his  wife,   for  value,   without 

imon  purpose  to  give  the  grantor  a  false 

.    doe.-    not    '-eider    it    fraudulent    as    to 

quent  creditors,  whose   liens   are  acquired 

after   the   instrument   is   recorded,    though   the 


grantor  represented,  at  the  time  lie  rtracted 

the  debt,  that  he  owned  the  property. — Campbell 
v.  Remaly  (Mich.)  70  N.  W.  432. 

[f]  (Mich.;    1897.) 

Where  a  husband  who  was  iu  a  business 
that  was  somewhat  hazardous,  and  was  indebted 
to  some  extent,  though  solvent,  executed  a  vol- 
untary conveyance  of  real  estate  to  his  wife,  and 
the  deed  was  kept  in  his  secretary  for  17  months, 
and  was  not  placed  on  record  until,  deducting 
the  value  of  the  property  conveyed,  he  was  in- 
solvent, the  conveyance  will  be  set  aside  at  suit 
of  his  creditors.— Preston  Nat.  Bank  v.  Pierson 
(Mich.)  70  N.  W.  1013. 

[g]  (Neb.:    1896.) 

A  chattel  mortgage  was  fraudulent  where  it 
was  withheld  from  record  for  more  than  a 
mouth  pursuant  to  an  agreement  so  to  with- 
hold it  unless  some  change  should  occur  in  the 
mortgagor's  business  making  it  necessary  to 
protect  the  mortgagee,  in  which  event  the  mort- 
gagor was  to  notify  the  mortgagee,  who  was  to 
then  file  the  mortgage. — Ackerman  v.  Acker- 
man  (Neb.)  69  N.  W.  3S8. 
[b]     (Wis.;    1896.) 

Evidence  that  one  advancing  money  to  an 
embarrassed  debtor  took  provisional  security 
ample  on  its  face:  that  afterwards  a  mortgage 
was  taken,  which  was  kept  from  record,  the 
debtor  continuing  business  as  if  the  property 
was  clear:  and  that,  on  the  insolvency  of  the 
debtor,  all  his  property  not  exempt  was  con- 
veyed to  the  mortgagee. — is  sufficient  to  sus- 
tain a  judgment  holding  the  mortgage  void  as 
to  one  extending  credit  on  the  faith  of  the  mort- 
gaged property.— Collins  v.  Corwith  (Wis.)  69 
N.  W.  349. 

§   9.    Secret  trust. 
(Iowai    1897.) 

A  conveyance  actually  fraudulent  as  to 
existing  creditors,  and  merely  colorable,  the 
property  being  held  in  secret  trust  for  the  gran- 
tor, who  is  permitted  to  use  it  as  his  own,  will 
be  set  aside  at  the  instance  of  subsequent  cred- 
itors.—Brundage  v.  Cheneworth  (Iowa)  70  N. 
W.  211. 


2.  CHANGE   OP   POSSESSION. 

Possession    by    chattel     mortgagor,    see,     also, 
"Chattel  Mortgages,"  §§  14,  15. 

§   10.    Retrospective  effect  of  statute. 
(N.  D.;    1897.) 

Rev.  Code,  §  5033,  providing  that  every  sale 
of  personalty  not  accompanied  by  immediate  de- 
livery and  change  of  possession  shall  be  pre- 
sumed void  as  to  creditors  or  subsequent  pur- 
chasers, unless  those  claiming  under  such  sale 
make  it  appear  otherwise,  does  not  affect  sales 
made  before  the  passage  of  the  act. — Conrad  v. 
Smith  (N.  D.)  70  N.  W.  S15. 

§   11.    Sufficiency  of  change  of  possession. 

[a]  (Iowa;    1895.) 

Cattle  bought  by  plaintiff  were  left  in 
possession  of  the  vendor,  who  later  removed 
them  to  a  field  containing  stalks,  which  he  had 
bought  ostensibly  for  himself,  but  secretly  for 
plaintiff.  Hild,  that  there  was  no  such  change 
of  possession  as  that  required  by  Code,  §  1923, 
in  the  absence  of  a  recorded  conveyance,  to  vali- 
date a  sale  as  against  creditors  of  the  vendor. 
— Harris  v.  Pence  (Iowa)  61  N.  W.  927. 
93  Iowa,  481. 

[b]  (Mieli.;    1895.) 

An  instruction  that  a  sale  is  prima  facie 
fraudulent  unless  it  was  accompanied  by  an  "im- 
mediate delivery"  (How.  Ann.  St.  §  6190)  of  the 
property  was  not  ground  for  reversal,  as  inducing 
the  jury  to  believe  that  an  "instantaneous  deliv- 
ery" was  necessary,  where  it  appeared  that  the 
debt  to  the  creditor  attacking  the  sale  was  con- 
tracted on  the  third  day  after  the  sale,  and  while 
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v.  Mc- 
63  \.  W     . 
105  Mich 

[e]     (Hinn.i    isiiT.i 

\  n  iness  was 

daj    with   summons  In 
i,    The   same   night   defendant,    w  hi 
one   whs  present,  bought   his  stock 

Mis  i due  in    M   months,   taking  a   bill  or 

sale,  which  be  placed  on  record.    The  pun 
never  bad  any  experience  in  such  bu 
was  a   section    foreman,   and   •  to  act 

iis  such  after  the  purchase.    The  daughter  and 

continued  to  act 

i  k,  and  the  insolvenl  assisted  in  putting 

ier  furniture  purchased  in  plain 

that    the  sale  was   fraud  to  the 

tors.     ilcCarvel    v.    Wood    (.Minn.)    70   N. 

w.  871. 

[dj     (S.  D.i    1896.) 

Evidence  that   from  the  date  of  the  al- 
..i    i    itore,  with 
tiff    (who   did    not   personally    tal       a 

in  I,  n|i  in  i  he  i  ime  th*e  g Is  u  ere  attach 

:i  creditor  of  the  vendor,  the  sa a 

<lnks  remained  in  charge;  that  the  vendor's 
name  during  this  period  remained  on  the  window 
shades  and  in  the  newspaper  advertisements;  and 
that  bills  were  made  out  to  him,  and  paid  by 
the  manager,  without  objection,  —  sufficiently 
shows  that  there  was  no  "immediate  delivery. 
followed  by  an  actual  and  continued  change  of 
possession,"  within  Comp.  Laws.  S  4657,  with- 
out which  the  transfer  is  conclusively  presumed 
to  be  fraudulent.— Howard  v.  Dwight  (S.  D.) 
(Hi  N.  W    935. 

§    12.    Presumption  from  nonchange. 

[a]  (Neb.;   1895.) 

Where  a  sale  of  goods  is  not  followed  by 
a  change  of  possession,  the  sale  is  presumed  to 
have  been  made  to  defraud  creditors,  and.  in  a 
contest  with  such  creditors,  the  burden  of  show- 
ing the  good  faith  is  on  the  vendee. — Snyder  v. 
Dangler  (Neb.)  63  N.  W.  20. 
44  Neb.  600. 

[b]  (Neb.;    1895.) 

It  was  error  to  instruct  that  a  vendee 
of  chattels  could  not  recover  in  replevin  against 
an  ollicer  attaching  the  goods  as  the  property  of 
the  vendor,  if  he  did  not  obtain  possession  be- 
fore the  levy,  though  he  had  no  notice  of  the 
vendor's  intent  to  defraud  his  creditors. — Pow- 
ell v.  Yeazel,  64  N.  W.  695,  46  Neb.  225. 


3.  CONSIDERATION. 

§   13.    Sufficiency. 

[n]     (Mich.;    1895.) 

Defendant,  who  owned  the  stock  of 
goods  of  a  firm  composed  of  himself  and  broth- 
er E.,— the  latter  having  only  a  working  inter- 
est,—negotiated  a  sale  of  the  stock  to  L.,  in 
exchange  for  a  farm;  but,  the  farm  being  of 
less  value  than  the  stock,  it  was  agreed  that  E. 
should  become  L.'s  partner,  and  a  joint  note 
was  given  by  them  to  defendant  for  the  dif- 
ference between  the  price  of  the  farm  and  the 
stock.  Several  years  later,  the  firm  of  E.  & 
I...  bee Hi  imbarrassed,  transferred  the  fix- 
tures and  accounts  to  defendant,  the  latter  pay- 
ing part  cash,  and  turning  back  to  E.  &  L.  their 
joint  note,  upon  which  little  had  been  paid. 
//./>/.  that  such  transfer  could  not  be  assailed 
by  creditors  of  the  firm  of  E.  &  L. — Oliver  & 
Roberts  Wire  Co.  v.  Wheeler  (Mich.)  64  N.  W. 
195. 

lb]     (Minn.;    1893.) 

Where  there  was  no  intent  to  defraud 
the  grantors'  creditors,  a  conveyance  of  land, 
made  in  consideration  of  past  services .  of  the 
grantee  to  one  of  the  grantors,  and  of  his  prom- 
ise to  support   the  grantors  during   their   lives, 


02  Minn.  341. 

The  fa.  :.ii  .1  sella 

ii  n  of  its  |  trade, 

tion  the  pun 

inn    thai    the    sab-    v. 

fraud  of  creditors.— Crites  v.  Hart  (.\ 
w.  362. 

|<1  l     <  \\  ir..:     IstlT.i 

Where  children  paj   their  father  full  i 
for  an  equit  iption,  amounting  to 

in  land  worth  $2,000,  tin-  fact   i  tat  they  also 

to    support    uiin    in    i  mil    'if    the 

fi  r   and   a    •  ••   of    the   homi 

ut  render  the  transfer  of  the  equity  void 

i Cedar  Co.  v.  Eul  (Wis.) 

W.  823. 

§    14.    Paying  or  securing  debts. 

[a]     (Neb.i    1896.) 

A  guardian  may,  as  against  his  creditors, 
execute  in  the  ward,  or  a  trustee  f.,r  the  ward. 
a  note  and   mortgage  evidencing   an    ind 

Iiess  due  the   ward,   though   he  has  already   given 

bund  as  guardian.  —  Plummer  v.  Green  (Neb.) 
68  N.  W.  ."00. 
[bj     (Neb.i    1S!»7.) 

A  bill  of  sale  taken  iii  payment  of  an  an- 
tecedent debt,  if  in  good  faith,  and  without  in- 
ii   to   defraud  the  other  creditors   of  the 
vendor,   is  valid. — Raehman  v.  Clapp  (Neb*.)  70 
N.    W.  259. 


15. 


Property  in  excess  of  debt. 


[u]     (Mich.;    1895.) 

Taking  a  chattel  mortgage  for  an  a 

in  excess  of  the  debt,  for  the  purp  >se  of  : 
ing  the  debtor's  interest    from  otl 
a  fraud  in  law. —Patrick  v.  Riggs  (Mich.)  63  N. 
W.    532,    105    Mich.    016;  Reid    v.    Same,    1.1.; 
Farwell  v.  Same,  Id. 

(b]  (Mich.;    189(5.) 

That  a   mortgage  was  given  for  a  greater 
amount  than  was  due  the  mortgagee  does  not  con- 
clusively show  tha*  it  was  in  fraud  of  other 
itors     of     the     mortgagor. — Louden     v.     Vinton 
(Mich.)  66  N.  W.  222. 

[c]  (Neb.) 

A  disproportion  between  the  value  of 
chattels  mortgaged  and  the  amount  secured  does 
not  of  itself  raise  a  presumption  of  fraud. — 
(1S95)  Grand  Island  Banking  Co.  v.  Costello 
(Neb.)  63  N.  W.  376,  45  Neb.  119;  (1S97I  Smith 
v.  Bowen  (Neb.)  70  N.  W.  949. 
[u]     (Neb.:    189.-,.) 

The  fact  that  a  chattel  mortgage  covers 
property  the  value  of  which  is  largely  in  excess 
of  the  amount  of  the  debt  does  not  raise  a 
conclusive  presumption  of  fraud  as  to  creditors 
of  the  mortgagor. — Kilpatrick-Koch  Dry-Goods 
Co.  v.  Strauss,  64  N.  W.  223.  45  Neb.  793. 

[e]     (Wis.;    1S9(S.) 

Defendants,  owning  property  worth  $S,700. 
gave  a  mortgage  thereon  for  .f 7.000  to  secure  a 
bona  fide,  present  indebtedness  of  $6,200,  and  a 
sum,  to  be  immediately  advanced,  sufficient  to 
make  the  debt  equal  to  at  least  the  face  of  the 
mortgage.  Held,  that  the  mortgage  was  not 
fraudulent  as  to  creditors. — Bradley  Co.  v.  Paul 
(Wis.)  69  N.  W.  168. 

§16.    Conveyance  by  husband  to  wife, 
[a]     (Iowa;    1894.) 

Evidence  that  plaintiff  furnished  the 
money  with  which  his  son  and  another,  who 
afterwards  gave  plaintiff  a  mortgage  on  the 
stock  in  trade,  carried  on  a  cigar  business,  and 
that  the  business  was  conducted  in  the  name 
of  such  mortgagor,  and  that  he  paid  to  plain- 
tiff interest  on  the  money  so  advanced;     that 

plaintiff   acted   as  banker,   and   that   all    m y 

passed  through   his  hands;  and  that,   when   the 
mortgage   was   given,   the   amount  thereby   se- 
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cured  was  due  plaintiff  for  money  advanced, — 
will  sustain  findings  that  the  mortgagor  had  a 
money  interest  m  the  business,  that  plaintiff 
was  ii. . t   tl wner  thereof,  and  that  the  mort- 

was  given  to  reeure  a  bona  fide  debt,  with- 
out intent  to  defraud  creditors. — Oberholtzer  v. 
Hazen  (Iowa)  61  N.  W.  365. 

92  Iowa,  602. 

[b]  (Iowa;   i *•>.-.) 

K.  purchased  land  in  his  own  name,  pay- 
ing therefor  with  money  furnished  by  his  wife. 
No  agreement  was  made  at  the  time  by  which  R. 
was  to  repay  the  money  so  advanced,  and,  the 
land  being  subsequently  sold,  the  proceeds  were 
invested  by  R.  in  a  firm  of  which  he  was  a  mem- 
ber,  but  the  amount  was  withdrawn  immediately 
before  the  firm  became  insolvent,  and  was  used 
by  R.  in  the  purchase  of  other  land,  which  he  soon 
after  conveyed  to  his  wife.  Held,  that  such  con- 
veyance was  void  as  to  R.'s  creditors.— Peninsu- 
lar Stove  Co.  v.  Roark  (Iowa)  63  N.  W.  326. 

[c]  (Iowa;    1895.) 

A  wife  invested  her  money  in  a  partner- 
ship in  which  she  was  not  a  member,  and  her 
husband  subsequently  withdrew  a  sum  of  mon- 
ey from  such  firm.  Held  that,  in  absence  of  evi- 
dence that  the  husband  promised  to  repay  the 
money  to  the  wife,  the  relation  of  debtor  and 
creditor  arose  between  the  husband  and  the 
firm,  and  not  between  the  husband  and  wife, 
so  that  a  deed  by  the  husband  to  the  wife  in 
consideration  of  such  debt  was  void  as  to  the 
husband's  creditors. — Tyler  v.  Budd  (Iowa)  64 
N.  \Y.  679. 

[u]     (Iowa;    1896.) 

An  advance  of  money  by  a  wife  to  her 
husband,  furnished  at  different  times,  without 
any  agreement  for  repayment,  and  partly  used 
for  the  support  of  the  family,  is  not  a  valid  con- 
sideration for  the  conveyance  of  real  estate. — 
Oarbiener  v.  Montgomery  (Iowa)  66  N.  W.  900. 

[e]  (Iowa;    1896.) 

Where  a  husband  takes  title  in  himself 
to  land  bought  with  the  wife's  money,  but  gives 
her  no  note  for  the  amount  so  used,  and  makes 
no  promise  to  repay  the  same,  the  relation  of 
creditor  and  debtor  does  not  arise,  so  as  to 
validate  a  subsequent  deed  of  the  land  by  the 
husband  to  the  wife. — Iseminger  v.  Criswell 
(Iowa)  67  N.  W.  289;  First  Nat.  Bank  v.  Same, 
Id.;    Romans  v.  Same,  Id. 

[f]  (Iowa;    1897.) 

A  note  for  $200,  given  by  a  husband  to 
his  wife  for  money  loaned  by  her  before  their 
marriage,  was  renewed  by  a  note  for  $500, 
which  was  in  turn  replaced  by  one  for  $1,000, 
each  renewed  note  being  for  the  principal  and 
interest  of  the  prior  note,  with  credits  claimed 
by  the  wife  on  sales  of  dairy  products.  The 
husband  subsequently  purchased  merchandise 
from  plaintiffs,  and,  while  indebted  to  them, 
gave  a  chattel  mortgage  on  the  goods  to  his 
wife  to  secure  the  note  for  $1,000,  and  another 
note  given  to  her  in  payment  of  a  loan  which 
she  procured  by  mortgaging  a  homestead  which 
her  father  had  given  her.  Held,  that  the  mort- 
gage was  not  fraudulent  as  to  plaintiffs. — Fow- 
ler Co.  v.  McDonnell  (Iowa)  69  N.  W.  873. 

[el     (Mich.;   1895.) 

A  eonveyance  by  a  husband  to  his  wife 
in  consideration  of  her  assuming  the  incumbran- 
ces on  the  land,  and  accounting  to  the  children  of 
the  husband  for  the  homestead,  will  not  be  set 
aside  as  in  fraud  of  creditors,  where  the  value  of 
the  land  does  not  exceed  the  homestead  right  to- 
gether with  the  incumbrances. — Nash  v.  Ger- 
aghty  (Mich.)  63  N.  W.  437. 
105  Mich.  382. 

[h]      (Mich.:    1895.) 

A  conveyance  by  husband  to  wife,  ap- 
pearing to  have  been  made  to  place  the  property 
beyond  the  reach  of  creditors,  and  founded  on 
aL  indebtedness,  if  any  there  was,  so  much  less 
than  the  value  of  the  property  as  to  make  the 
consideration    grossly    inadequate,    will    be    set 


aside  as   in  fraud  of   creditors.— Case   Manuf'g 
Co.  v.  Perkins  (Mich.)  64  N.   W.  201. 

[1]     (Neb.;   1895.) 

A  conveyance  of  land  from  a  husband  di- 
rectly to  his  wife  is  valid,  when  based  on  a  suffi- 
cient consideration. — Wanser  v.  Lucas  (Neb.)  62 
N.  W.  1108. 

44  Neb.  759. 

[j]     (Neb.;    1896.) 

A  chattel  mortgage  given  by  an  insolvent 
husband  to  his  wife  in  good  faith  to  secure  a  pre- 
existing bona  fide  debt  is  valid. — Dayton  Spice- 
Mills  Co.  v.  Sloan  (Neb.)  68  N.  W.  1040. 

[k]      (Neb.:    1896.) 

A  chattel  mortgage  to  one's  wife  to  secure 
a  pre-existing  bona  fide  debt  is  not  invalid  as  to 
creditors  because,  at  the  time  it  was  given,  the 
debt  was  barred  by  limitations. — Dayton  Spice- 
Mills  Co.  v.  Sloan  (Neb.)  68  N.  W.  1040. 

[I]     (Wis.;   1894.) 

Where  one  about  to  become  a  member 
of  a  busiuess  partnership  conveys  all  his  prop- 
erty, worth  several  thousand  dollars,  to  his 
wife,  in  payment  of  a  loan  of  $400,  the  convey- 
ance is  void  as  against  subsequent  creditors  of 
the  firm. — Sommermever  v.  Sommermeyer(Wis.) 
61  N.  W.  311.  89  Wis.  66. 


4.  KNOWLEDGE  AND  FRAUDULENT  IN- 
TENT OF  GRANTEE. 

§17.    In   general. 

la]     (Mich.;    1895.) 

Where  the  administrator  notifies  an  in- 
tending purchaser  of  land  conveyed  by  his  dece- 
dent in  fraud  of  creditors,  before  the  execution 
of  the  deed  to  the  purchaser,  that  he  claims  the 
land  as  having  been  so  conveyed,  such  purchas- 
er cannot  claim  the  land  as  a  bona  ride  purchas- 
er—Walker v.  Cady  (Mich.)  63  N.  W.  1005. 

[b]  (Neb.;    1897.) 

A  conveyance,  by  a  son  to  his  mother,  of 
property  in  payment  of  a  pre-existing  debt,  if 
made  without  fraudulent  intent  known  to  or 
participated  in  by  the  mother,  is  valid. — Nation- 
al Bank  of  Commerce  v.  Chapman  (Neb.)  70 
N.  W.  39. 

[c]  (Neb.;    1897.) 

That  a  creditor  of  an  insolvent  debtor  has 
taken  legal  steps  to  obtain  security  for  or  pay- 
ment of  his  claim  is  neither  fraud  nor  evidence 
of  fraud,  though  the  effect  of  his  action  is  to 
leave  other  creditors  wholly  unpaid. — H.  T. 
Clarke  Drug  Co.  v.  Boardman  (Neb.)  70  N.  W. 
248. 

[d]  (Wis.;   1897.) 

Where  a  mortgagee  makes  promises  as  an 
inducement  to  the  execution  of  the  mortgage, 
his  mere  failure  to  perform  them  does  not  es- 
tablish a  fraudulent  intent  in  making  them.— 
Krouskop  v.  Krouskop  (Wis.)  70  N.  W.  475. 

§18.    Necessity  of  proof  before  avoiding 
conveyance. 

(Mich.;    1895.) 

A  conveyance  by  a  debtor  to  his  grandson 
in  consideration  of  the  payment  of  an  annuity, 
whereby  his  creditors  are  deprived  of  means  of 
enforcing  their  debts,  is  invalid  as  to  them,  irre- 
spective of  the  bad  faith  of  the  grantee,  though 
the  latter  may  be  protected  to  the  extent  of  pay- 
ments made  bv  him  in  good  faith. — Walker  v. 
Cady  (Mich.)  63  N.  W.  1005. 

§    19.    Effect  of  participation  in  fraud. 

(Iowa;    1896.) 

A  mortgage  given  by  a  debtor  to  hinder 
and  delay  his  creditors,  to  the  knowledge  of  the 
mortgagee,  ana  taken  in  part  to  aid  in  carry- 
ing into  effect  that  purpose,  is  fraudulent  as  to 
creditors. — Richards  v.  Schreiber.  Conchar  & 
Westphal  Co.  (Iowa)  67  N.  W.  569. 
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§  20.    Effect  of  notice  of  fr.uul. 

(Mich.  I    181)0.) 

In  mi  action   against  a  garni 

i  testimony   thai   up- 
on ll    sale  Ol  D  the  garni-  lice  :i  boi 

e  price  was  p  •  .  the 

balance   being   i  I     »n    'I"'   insolvent's    in- 

bee.     Held,    that   an 

instruction    which,  thi  rectly  stating  the 

,  t,,  trnnsl   i    ii   properl  |    bj    B  i 

i.i,  failed  to  charge  thai  if  the  - 
f,r  v.  n  tor  :i  cash  consideration,  and  the 

garnishee  knew  i 
.in  ordinarily  prudent  man  on 
insolvent  intended  by  such  transfer  to  defraud 
his  creditors,  plo  ausl   recover,  was  erro 

i.— Gumberg  v.  Treason  (Mich.)  OS  N.  W. 
236, 

§   21.    Conveyance  to  creditor, 
la)      down;     1886.) 

A  mortgage  of  a  debtor's  entire  stock  to 
secure  the  claim  of  a' creditor  who  bad  as  tuned 
other  bona  fide  indebtedness  of  his  debtor  for  the 
purpose  of  procuring  a  loan  Cor  the  latter  is  val- 
id,  notwithstanding  a   fraudulent  intent  on  the 

i  the  mortgagor,  if  the  mortgagee  had  no 
knowledge  of  such  intent,  nor  of  facts  which 
should  have  put  him  on  inquiry.— Roberts  v. 
Pr,  38  (Iowa)  66  N.  W.  756. 

|1»]     Olit-h.;   is'Mi.) 

A  deed  will  not  be  declared  fraudulent 
as  to  ii  creditor  of  the  grantor,  where  it  ap- 
pears that  such  creditor  knew  of  the  deed  as 
sunn  .is  it  whs  made,  but  that  the  grantee  was 
ignorant  of  the  creditor's  claim  for  two  years 
alter  the  execution  of  the  deed,  and  thai  the 
consideration  paid  exceeded  the  value  of  the 
property.— Delavan  v.  Wright  (Mich.)  67  N.  W. 
l  110. 

[e]     (Nel..:    1N!>r>.) 

A  preference  made  to  one  participating 
in  the  grantor's  purpose  to  defraud  other  cred- 
itors is  not  valid,  though  given  to  secure  a 
bona  fide  debt. — Landauer  v.  Mack  (Neb.)  61 
N.  W.  597,  43  Neb.  430. 

[d]     (Neb.;   1896.) 

Where  a  purchase  of  an  entire  stock  of 
goods,  books  of  account,  and  fixtures  of  a  mer- 
chant was  made  at  a  fair  price,  and  with  no 
knowledge  that  such  merchant  was  at  the  time 
indebted  to  other  parties,  it  should  not  be  de- 
clared void,  though  the  purpose  of  the  purchas- 
er was  in  part  to  secure  payment  of  a  debt  due 
the  bank  of  which  he  was  at  the  time  cashier. 
--Goldsmith  v.  Erickson  (Neb.)  66  N.  W.  1029. 
4S  Neb.  48. 

S   22.   Effect   of   knowledge   of   gran- 
tor's insolvency  or  intent. 

Ta]     (Iowa:    is!>r..> 

The  fact  that  a  mortgage  is  executed  for 
a  valid  consideration  will  not  avail  the  mortga- 
gee, where  it  is  shown  that  he  accepted  it  with 
the  intent  to  defraud  creditors. — Bussard  v.  Bul- 
litt (Iowa)  04  N.  W.  658, 

[ill     down':    1S<>7.) 

Though  the  intention  of  a  debtor  in  giving 
to  a  creditor  as  security  a  bill  of  sale,  in  which 
the  consideration  was  recited  at  several  times 
ihe  amount  of  Ins  claim,  was  to  deceive  and  de- 
fraud creditors,  vet  the  creditor  is  not  thereby 
barred  from  attacking  other  conveyances  of  the 
debtor;  he  not  having  known  what  the  recited 
consideration  was,  and  the  debtor  having  in- 
sisted to  him  that  the  bill  of  sale  was  made  in 
good  faith  and  to  secure  him. — O'Brien  v.  Stam- 
bach  (Iowa)  69  X.  W.  1133. 

lc]     (\el>.:   tsiiii.) 

A  mortgage  to  secure  a  pre-existing  debt  is 
not  void  because  the  ee  had  notice  of 

the  mortgagor's  intention  to  defraud  creditors, 
where  he  did  not  participate  iu  the  fraud. — 
Grosshans  v.  Gold  (Neb.)  OS  N.  W.  1031. 


|il!     (Win.  I    I- 
A   n 
with  know  Ii  i  give  a  pru- 

ntici 

ill  the  debtor'    , 

city.       Held,    thai     the    creditor    was    liable,    as 

to  other  creditors,  for  the  value  of 
operty  in  •  he  indebtedness  due 

Carter,  Rittenberg  &  llainlin  <'o.   v.  Mc- 
Donald (Wis.)  os  x.  W.  655;   Fisk  v.  Sam.-,  1  i, 

I  .•  I       I  Wis.;      IS'IU.I 

The   Cad 

ling  debtor,   knowing  that  the 
i.  btor  is  giving  him  a  prefereni  pur- 

:  avoiding  payment  of  other  crec 
t ii.it  the  lat  ti  r  w  ill  thereby  fail  to  re 
claims,  does  not  invali  if  it 

he  taken  in  m I   faith  to  secure  an  boi  ■ 

]  1 1  ssi  i  in  X.  \V.  557,  53  Wis. 
4L»2,  overruled— Bleiler  v.  Moore,  69  X.  W.  10-1. 


5.  CONFIDENTIAL  RELATIONS. 

Burden  of  proof  as  to  fraud  in  conveyance  be- 

iwi  ru  relatives,  see  | 
as    to    fraud    in    conveyance    to    wife 

post.  ;  44. 

Consideration  of  transfer  between  husband  and 

wile,  see  ante,  §  16. 
Weight  of  evidence  as  to  transactions  between 

relatives,  see  post,  §  51. 
as    to   transactions    between    husband    and 

wife,  see  post,  §  52. 

§   23.    Transactions   between   relatives. 
(Minn.:    1896.) 

Where  a  solvent  member  of  a  solvent 
firm  conveyed  his  farm  to  bis  sons,  pursuant  I  i 
an  agreement,  made  many  years  previously, 
that  if  the  sons  would  work  the  farm,  and  help 
to  pay  a  mortgage  thereon,  they  should  have 
the  property  on  payment  of  the  mortgage,  the 
conveyance  was  not  in  fraud  of  partnership 
creditors.— Leqve  v.  Stoppel  (Miun.)  00  X.  \V. 
124. 

04  Minn.  152. 

§  24.    Transactions  between  husband  and 
wife. 

[a]  (Iowa;    1895.) 

A  wife  loaued  an  insolvent  husband  mon- 
ey from  time  to  time  in  good  faith,  with  the 
agreement  that  she  should  have  realty  which 
lie  then  owned,  the  loans  being  in  excess  of  its 
value.  Thereafter,  plaintiff  recovered  judg- 
ment against  the  husband  on  a  debt  of  which 
the  wife  was  not  aware.  Held  that,  though  the 
deed  to  the  wife  was  not  delivered  until  after 
the  rendition  of  the  judgment,  the  conveyance, 
having  been  made  in  good  faith,  would  ool  I"' 
set  aside.— Gaar,  Scott  &  Co.  v.  Klein  (Iowa) 
01  X.  W.  918. 

93  Iowa,  313. 

[b]  (Iowa;    1807.) 

Where  a  husband  receives  money  from  his 
wife,  and  agrees  at  the  time  to  repay  it  with 
interest,  he  may  pay  the  debt,  though  other 
creditors  are  delayed  in  the  collection  of  their 
claims.— Sprague  v.  Benson  (Iowa)  70  X.  \\  . 
731. 

[cj      (Midi.:    1S97.) 

A  sale  by  a   father   of  his  business   to  his 
sons,  though  iu  payment  oi  a  debt  to   them,    is 
void  as  to  creditors  from  whom  the  father  bad 
purchased  part  of  the  goods,  if,  with  the  knowl- 
edge and  assent  of  the  sons,  he  made  sir  b 
chases  on  false  representations  as   to   ; 
cial   condition,  or  if,   with  the  sons'   knov 
he    purchased    the    goods    to    secure    their    debts 
therewith,    and    with    intention    to    prevent   such 
,' theirs.— Hill  v.  Mallory  (Mich.) 
70  X.  W.  1010. 
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II. 


RIGHTS  OF  CREDITORS  IN 

GENERAL. 


§  25.    In  general, 
[a)     (Iowa:   1896.1 

Property  conveyed  by  a  debtor  in  consid- 
eration of  an  agreement  for  bis  future  support 
is  chargeable  with  a  lien  in  favor  of  existing 
creditors  who  have  no  other  means  of  enforcing 
their  claims,  to  the  extent  that  the  value  of  the 
property  and  of  its  use  exceeds  the  amount  of 
support  actually  furnished  by  the  grantee  in 
good  faith.— Harris  v.  Brink  (Iowa)  09  N.  W. 
684. 

£b]     (Iowa;    1897.) 

Creditors  cannot  complain  of  an  executed 
parol  agreement  to  pay  another  creditor  10 
per  cent,  interest,  it  not  being  illegal,  though  I 
the  latter  creditor  could  not  enforce  it  because 
the  statute  requires  such  contract  to  be  in 
writing. — Sprague  v.  Benson  (Iowa)  70  N.  W. 
731. 

[e]     (Mlcu.:    189S.) 

A  creditor  has  the  right  to  follow  the 
debtor's  interest  in  real  estate  into  the  hands  of 
a  fraudulent  vendee. — Michigan  Trust  Co.  v. 
Chapin  (Mich.)  64  N.  W.  334. 

[d]     (Mien.;   is:>.-..) 

K.  executed  a  bill  of  sale  of  his  stock 
in  trade  to  B.,  to  conduct  the  business  till  he 
had  satisfied  the  indebtedness  of  K.  to  him, 
and  the  indebtedness  of  K.  for  which  B.  was 
liable,  when  B.  should  turn  the  balance  of  the 
stock  over  to  K.  B.'s  administrator  gave  a  bill 
of  sale  to  W.,  to  whom  K.  was  indebted,  in  con- 
sideration of  W.'s  paying  the  debts  for  which 
B.  was  liable.  Edd  that,  on  a  finding  by  the 
jury  that  the  sale  to  W.  was  intended  as  an  ab- 
solute sale,  and  the  consideration  was  a  fair 
one.  other  creditors  of  K.  had  no  rights  in  the 
property. — Globe  Casket  Manuf'g  Co.  v.  Wol- 
cott  (Mich.)  64  N.  W.  10. 

[el     (Minn.:    189(i.> 

The  fact  that  the  conveyance  of  a  farm 
from  husband  to  wife  was  fraudulent  as  to 
creditors  did  not  render  a  crop  subsequently 
raised  by  the  wife  on  the  farm  in  good  faith  for 
her  own  benefit  subject  to  the  husband's  debts. 
—Cain  v.  Mead  (Minn.)  68  N.  W.  840. 

§  26.    Rights  of  subsequent  creditors. 

[a]  iloiva;    1890.) 

A  conveyance  made  with  intent  to  hin- 
der, delay,  and  defraud  creditors  is  invalid  as  to 
subsequent  as  well  as  to  antecedent  creditors. — 
Carbiener  v.  Montgomery  (Iowa)  66  N.  W.  900. 

[b]  (Iowa;    1S97.) 

Creditors  whose  claims  did  not  exist  till 
after  a  fraudulent  conveyance  was  made  may, 
on  its  being  set  aside  by  pre-existing  creditors, 
share  in  the  benefits  of  the  litigation. — O'Brien 
v.  Stambach  (Iowa)  69  N.  W.  1133. 

[c]  (Iowa;    1S97.) 

A  conveyance  actually  fraudulent  as  to 
existing  creditors  may  not  for  that  reason 
alone  be  avoided  by  subsequent  creditors. — 
Brundage  v.  Cheneworth  (Iowa)  70  N.  W.  211. 

§  27.    Priorities  between  creditors. 

[a]  (Iowa;    189r>.) 

Where  a  .lodgment  debtor  has  fraudulent- 
ly transferred  his  property  to  hinder  and  delay 
creditors,  the  party  who  first  invokes  the  aid  of 
the  court  to  set  aside  such  conveyance  acquires  a 
prior  lien  for  his  judgment. — Kesterson  v.  Tate 
(Iowa)  63  N.  W.  350. 

[b]  (Iowa:    189(>.) 

Plaintiff,  a  judgment  creditor,  obtained  a 
decree  setting  aside,  as  fraudulent,  a  deed  by 
the  debtor,  and  adjudging  that  the  rents  of  the 
property  so  conveyed  (which  accrued  in  1SD0 
and  1891)  were  subject  to  plaintiff's  judgment, 
"if  taken  by  due  process  of  law,"  but  that  plain- 
tit  had  no  lien  thereon.  Subsequently  plain- 
tiff garnished  W.,  in  whose  possession  the  rents 


were.  D.  intervened,  claiming  the  fund  on  the 
ground  that  he  had  recovered  judgment  against 
defendant  in  1892,  and  had  garnishe  1  \V.  lie- 
fore  the  notice  was  served  in  plaintiff's  ease 
but  he  failed  to  show  whether  he  became  a 
creditor  of  defendant  before  or  after  the  fraud- 
ulent deed  was  made,  or  that  the  same  was  in- 
valid as  to  him.  Held,  that  plaintiff's  claim  was 
entitled  to  priority  over  that  of  D. — Clark  v. 
Raymond  (Iowa)  66  N.  W.  86. 


III.   RIGHTS  OF  PARTIES  TO  TRANS- 
ACTION. 

§  28.    Mutnal  rights  and  liabilities, 
[a]     (Wis.:    ISO.-,.) 

An  objection  that  the  joinder  of  claims 
due  to  several  in  a  note  payable  to  one  was 
fraudulent  as  to  creditors  cannot  be  raised  by  a 
party  to  the  agreement.  —  Sommers  v.  Ham- 
burger, 64  N.  W.  SS0.  91  Wis.  107. 

[b»      (Wis.:    1896.) 

Transfers  and  conveyances  void  as  against 
creditors  because  made  with  intent  to  hinder, 
delay,  or  defraud  them,  are,  nevertheless,  valid 
as  between  the  parties. — Gross  v.  Gross  (Wis.) 
68  N.  W.  469. 

£cj     (Wis.:    1897.) 

Where  a  mortgage  is  in  fraud  of  creditors, 
and  the  mortgagee  obtains  title  by  foreclosure, 
a  complaint  by  the  mortgagor  to  set  aside  the 
deed,  and  establish  a  trust  for  the  benefit  of 
creditors,  must  show  that  the  conveyance  was 
procured  by  fraud  of  the  mortgagee. — Krouskop 
y.  Krouskop  (Wis.)  70  N.  W.  475. 


IV.    RIGHTS      AND      LIABILITIES      OF 

PURCHASER  AND   THIRD 

PERSONS. 

§   29.    Rights  in  general. 

[a]  (Iowa:    189(i.) 

A  purchaser  of  land  against  whom  suits  have 
been  commenced  by  judgment  creditors  of  his  ven- 
dor to  set  aside  the  sale  for  fraud,  and  establish 
their  judgments  as  liens  on  the  land,  may  pur- 
chase a  judgment  on  which  such  a  suit  is  based, 
and  will  take  with  it  the  lien  created  by  the 
filing  of  the  creditors'  suit,  which  is  entitled  to 
priority  over  the  liens  of  other  judgments  on 
which  suits  were  subsequently  commenced. — 
Boggs  v.  Douglass  (Iowa)  69  N.  W.  689. 

[b]  (Iowa;    1S90.) 

In  such  case,  the  purchase  of  the  judgment 
by  the  defendant,  who  is  the  owner  of  the  land, 
in  effect  admits  the  validity  of  the  lien,  which 
renders  the  trial  of  the  action  unnecessary. — 
Boggs  v.  Douglass  (Iowa)  69  N.  W.  689. 

[c]  (N.  D.;    1S97.) 

At  suit  of  one  judgment  creditor  of  the 
grantors,  the  conveyances  were  declared  fraud- 
ulent and  void,  and  the  lien  of  such  creditor's 
judgment  was  declared  superior  to  any  claim  of 
the  grantee  under  the  conveyance.  Thereafter 
the  grantee  purchased  such  judgments,  and  had 
them  assigned  to  a  trustee  for  his  benefit.  In 
a  subsequent  action  by  other  judgment  creditors 
of  the  grantors,  a  decree  was  obtained  setting 
aside  the  same  conveyances,  and  ordering  the 
land  sold  under  executions  issued  on  the  latter 
judgments.  Held,  that  the  grantee  was  entitled 
to  have  the  liens  of  the  judgments  purchased 
and  held  by  him  through  his  trustee  declared 
senior  and  superior  to  the  liens  of  any  of  the 
judgments  held  by  the  plaintiffs  in  the  sec- 
ond action. — Daisy  Boiler  Mills  v.  Ward  (N. 
D.)  70  N.  W.  271. 

§   30.    How  far  conveyance  set  aside, 
[a]      (Miiiii.;    ls'tc.i 

Where  a  conveyance  of  mortgaged  prop- 
erty  by   a   debtor   was   not   actually,    but    was 
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in  fraud  o 
the  grantee  paid  the  o  the  <  ourt  would, 

i  ing  aside  the  e>  t  the  ii  rtnnce 

I  once  Btand  to 
(or  the  amount  expended  by  him  in 
-    the   mortgage.  —  Leqve   v.    Btoppel 
(Minn.)  66  N.  W.  20 
01   Minn.  71. 

I  ■>  I     IN.  D.|    1897.) 

Where,  al    the  time  of  the  execul  on    oi 
realty,  made  a  ad  receh  ed  to  de- 
fraud creditors  of  the  grantor,  the  gran 

with  the  gran- 
tors to  paj   off  certain  valid  incnm 

realty    conveyed,  and    subsequently  paya 
in  pursuance  of  the  agn 

nol  hold  the  convej  a s,  a  tter  I  hej   bin  vi    I 

declared  void,  as  security  for  the  amounts  paid. 
i   Roller  .Mills  v.  Ward  (N.  D.i  70  Ni  W. 
271. 

[cj     (Wis.;    1894.) 

A  Era  i    by  a  husband 

to  his  wife  will  not  lie  upheld  even  so  far  as  to 
satisfy  the  husband's  debt   to   her.    -Sommer- 
meyer  v.  Sommermeyer,  61  N.  W.  311,  SO  Wis. 
66. 
[d]    (Wis.;    iwm:.) 

Ono  who  purchases  property,  in  collu- 
sion with  the  si-Hit.  with  the  intent  to  hinder 
and  delay  tlie  creditors  of  the  latter,  cannot 
claim,  as  against  the  creditors  of  the  seller, 
even  the  amount  he  paid  for  the  purchase. — 
Bank  of  Commerce  v.  Northwestern  Nat.  Hank 
(Wis.)  07  N.  W.  423,  93  Wis.  241;  Same  v. 
Fowler,  Id. 

§   31.    Bona  fide  purchaser. 

(Minn.;    1807.) 

Where  the  goods  were  transferred  by  the 
debtor  to  M..  and  by  him  to  plaintiff,  a  charge 
that  plaintiff  is  not  an  innocent  purchaser  un- 
less he  purchased  without  notice  of  the  debtor's 
intention  to  defraud  his  creditors  is  properly 
refused,  as  ignoring  the  fact  that  M.  might 
have  bei  a  an  innocent  purchaser  whose  rights 
plaintiff  had  acquired.— Mix  v.  Ege  (Minn.)  69 
X.  W.  703. 


V.    WHO  MAY  ATTACK  CONVEYANCE 
—CONDITIONS  PRECEDENT. 

§  32.    Who  may  attack. 

[al     (Iowa;    ls!>7.> 

A  fraudulent  conveyance  may  be  attacked 
by  persons  who  were  creditors  before  it  was 
made,    though    their   judgments   were   obtained 

tl after. — O'Brien  v.  Stambach  (Iowa)  09  N. 

W.  1133. 

[bl     (Mich.;    IS!)7.) 

The  holder  of  a  note  does  not  lose  the  right 
to  attack  the.  validity  of  a  conveyance  of  prop- 
erty by  an  indorser  thereon  by  renewals  of  the 
note  subsequently  to  the  conveyance,  where  the 
liability  of  the  indorser  is  continued  by  his  in- 
dorsement of  the  renewal  notes. — Preston  Nat. 
Bank  v.   Pierson  (Mich.)  70  N.  W.  1013. 

Ic]     (Neb.;    1895.) 

A  mortgage  without  consideration,  and 
in  fraud  of  the  rights  of  creditors,  cannot  be 
assailed  by  one  not  prejudiced  thereby. — Bald- 
win v.  Burt,  Oils'.  W.  601,  43  Xeb.  245. 

§   33.    Rights    of    simple    contract    cred- 
itors. 

(Wis.;   1S05.) 

A  creditor  who  has  no  lien,  and  who  has 
not  reduced  his  claim  to  judgment,  cannot  attack 
judgments  against  his  debtor  as  fraudulent  anil 
collusive.— Weber  v.  Weber  (Wis.)  63  N.  W. 
757. 

90  Wis.  407. 


3   34.    Conditions      precedent  —  Obtaining 
judgment   by  creditor. 

IH  l«.;    is:,..., 

appointing  a  re- 
ceiver in  a  suit  by  a  partner  for  dissolution  of 
the    firm    which    I  ori    ol    the    lirm 

-■    any    acti  I    the    part- 

a  nullity,  and  therefore  furnishes  m 
sun  why  a  creditor  shall   be  permitted    without 
obtaining  a  judgm  l  aside,  as 

fraudulent,   juilgi  ainat   the  tirm.— Web- 

er v.  Weber  (V  \Y.  757. 

90  Wis.    I'.,. 


VI.    ACTIONS  TO  SET  ASIDE. 

See,  also,  "Creditors'  Bill." 

.   rights  of  pur- 
30. 
Limitation  of  actions,  see  "Limitation  of  Ac- 
tions,"  S§  4,  10. 

§   35.    Parties. 
I  V  !».;     I.S!I7.» 

To  an  action  by  judgment  creditors  of  the 
grantors  to  set  aside  conveyances  ol  realty  as 
fraudulent,  no  accounting  for  rents  and  profits 
being  asked,  a  receiver  of  the  rents  and  pi 

ted  long  after  the  conveyances  were 
made,  in  an  action  to  which  none  of  the  plain- 
tiffs were  parties,  is  not  a  necessary  defendant. 
—Daisy  Roller  Mills  v.  Ward  (N.  D.J  7o  N.  W. 
271. 

§  36.    Province  of  jury, 
[aj     (Midi.:    I.N!(.->.> 

It  being  contended  that  defendant's  con- 
veyance to  the  garnishee  was  in  fraud  of  credit- 
ors, and  that  defendant's  indebtedness  to  the 
garnishee  was  created  by  the  garnishee  furnish- 
ing him  with  a  stock  of  goods,  that  tie 
and  with  the  assistance  of  false  represent  i 
to  commercial  agencies,  he  might  get  a  fictitious 
rating,  and  thus  obtain  goods  on  credit,  which 
he  should  turn  over  to  the  garnishee,  the  jury 
should  have  been  allowed  to  consider  all  the 
facts  and  circumstances  connected  with  their 
transactions.  —  Cumberg  v.  Treusch  (Mich.)  61 
N.   W.  872. 

103  Mich.  543. 

£1>]     (Neb.;    1890.) 

Whether  or  not  a  transfer  of  property  is 
fraudulent  as  against  the  creditors  of  the  ven- 
dor is  a  question  of  fact,  determinable  solely  up- 
on the  evidence  adduced  in  each  case. — Gold- 
smith v.  Erickson  (Neb.)  66  N.  W.  1029. 
48  Neb.  48. 

[c]     (Neb.;    1S!)7.) 

It  is  a  question  of  fact  whether  a  business 
carried  on  by  a  husband  for  the  wife  was  car- 
ried on  in  good  faith  for  her  benefit  or  as  a 
means  of  defrauding  his  creditors. — Harris  v. 
Weir-Shugart  Co.  (Neb.)  70  N.  W.  HIS. 

§  37.    Instructions, 
[a]     (Iowa;    1S!>5.) 

In  an  action  for  wrongful  attachment, 
plaintiff  claimed  that  he  bought  oil  through  a 
firm  of  which  his  son  was  a  member,  which  was 
stored  for  him  by  the  firm  apart  from  its  oils; 
that  by  agreement  the  firm  borrowed  and  re- 
placed certain  of  the  oil;  and  that  that  replaced 
was  seized  by  defendant  as  property  of  the  firm 
in  an  attachment  sued  out  against  it  by  the 
company  of  which  the  oil  was  purchased.  De- 
fendant denied  that  plaintiff  purchased  the  oil, 
and  that  any  oil  was  set  apart  for  him  by  the 
firm,  alleging  fraud.  Bdil,  that  a  charge  that, 
in  considering  the  bona  fides  of  the  dealings  be- 
tween plaintiff  and  the  firm,  the  former's  rela- 
tionship to  his  son,  a  member  of  the  firm, 
"would  invite  your  careful  scrutiny,"  but,  if 
the  dealings  were  honestly  conducted,  the  rela- 
tionship would  not  render  them  the  less  binding, 
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was  not  erroneous,  as  charging  that  a  presump- 
tion of  fraud  arises  from  the  relationship. — Mel- 
linger  v.  Hunt  (Iowa)  62  X.  W.  813. 

[b]     (Mich.:    18950 

On  an  issue  as  to  whether  a  sale  by  a 
husband  to  his  wife  «*as  in  fraud  of  creditors,  the 
wife,  to  show  that  she  had  property,  from  which 
she  derived  the  money  claimed  to  have  been 
ed  to  her  husband,  and  in  payment  of  which 
she  claimed  the  property  was  transferred  to  her, 
gave  evidence  to  show  purchases  with  her  money 
of  property,  the  title  to  which  was  taken  in  the 
husband,  and  subsequently  conveyed  by  him  to 
her.  In  one  of  the  purchases  a  mistake  was 
made  in  the  deed  to  the  husband,  which  was  cor- 
rected by  executing  to  the  husband  another  deed, 
which  deed,  however,  was  not  executed  until  aft- 
er the  conveyance  by  him  to  his  wife.  Held, 
that  it  was  error  to  refuse  to  instruct  that  the 
conveyance  of  the  land  by  the  husband  to  the 
wife,  if  not  fraudulent  as  to  creditors,  vested 
the  title  in  her,  though  the  land  was  bought  with 
his  money,  and  instead  to  charge  that  the  trans- 
actions in  tegard  to  the  real  estate  were  to  be 
considered,  not  to  determine  the  title  to  the  real 
estate,  but  only  to  ascertain  the  question  of 
fraud.— Jansen  v.  McQueen  (Mich.)  63  N.  W. 
73. 

105  Mich.  199. 
£c]     (Neb.:    J 895.) 

Where  there  was  evidence,  on  an  issue 
whether  a  sale  was  in  fraud  of  the  vendor's 
creditors,  that  the  purchase  was  made  in  good 
faith,  it  was  error  to  characterize  the  sale  in 
the  instructions  as  a  "pretended  sale." — Pow- 
ell v.  Yeazel,  64  N.  W.  695,  46  Neb.  225. 

§  38.    Judgment  or  decree. 

[a]  (Iowa:    1S90.) 

A  creditor  who  has  not  pleaded  fraud  as 
to  a  note  given  to  a  third  person,  which,  with 
his  own,  was  secured  by  a  chattel  mortgage 
from  the  common  debtor,  cannot  claim  the  ben- 
efit of  a  decree  which,  as  between  other  par- 
ties and  the  payee  of  the  note,  found  the  note 
and  the  mortgage  pro  tanto  fraudulent. — Enger 
v.  Lofland  (Iowa)  69  N.  W.  526. 

[b]  (Wis.;    1896.) 

In  an  acticn  by  a  receiver,  appointed  in 
proceedings  supplemental  to  execution,  against 
the  judgmeut  defendant  and  his  grantee,  to  set 
aside  a  conveyance  as  fraudulent,  the  court  has 
no  powe"  to  render  a  personal  judgment  against 
the  defendants. — Van  Blarcom  v.  Isaac  (Wis.) 
66  N.  W.  617. 

92  Wis.  541. 


VII.    PLEADING. 

§  39.    Matters  put  in  issue. 
down;    1895.) 

Tn  replevin  by  a  mortgagee  of  chattels 
seized  before  the  making  of  the  mortgage  un- 
der execution  against  one  of  the  mortgagors, 
who.  prior  to  the  levy,  had  conveyed  his  inter- 
est to  the  other  mortgagor,  where  plaintiff  alleg- 
ed that  defendant  wrongfully  took  and  held  pos- 
session under  pretense  of  a  levy,  and  defendant 
averred  that  he  claimed  under  the  levy,  and  al- 
leged that  the  mortgage  and  the  conveyance 
between  the  mortgagors  were  fraudulent,  the 
validity  of  the  levy  was  in  issue,  and  it  was 
hence  error  not  to  receive  evidence  in  regard 
thereto. — Chapman  v.  James  (Iowa)  64  N.  W. 
795. 

S  40.    Complaint, 
[a]      (Minn.;    1890.) 

A  complaint  set  forth  the  rendition  and 
docketing  of  a  judgment  in  favor  of  plaintiff 
against  the  defendant  debtor,  but  failed  to 
state  the  nature  of  the  liability  on  which  it 
was  obtained,  or  when  the  liability  was  in- 
curred. The  conveyance  attacked  as  a  mere 
sham,  and   without  a   real   consideration,    was 


shown  to  have  been  made  three  years  before 
the  entry  of  the  judgment.  It  was  alleged 
that  the  judgment  debtor  still  owned  the  prop- 
erty conveyed,  and  that,  it  was  held  in  trust  by 
his  co-defendant  for  him;  but  it  was  not  aver- 
red that  the  conveyance  was  made  in  trust 
for  the  grantor,  who  subsequently  became  the 
judgment  debtor.  Held,  that  it  was  insufficient 
under  Gen.  St.  1S94,  §  421S,  and  also  under 
section  4222.  —  Anderson  v.  Lindberg  (Minn.) 
67  N    W.  538. 

64  Minn.  476. 
[b]     (Wis.;    1895.) 

Under  Rev.  St.  §  2078,  making  a  convey- 
ance to  one  person  when  the  consideration  is  paid 
by  another  presumptively  fraudulent  as  to  the 
creditors  of  the  pttson  paying  the  consideration, 
a  complaint  alleging  that  defendant  holds  the 
legal  title  to  land  purchased  and  paid  for  by  an- 
other, who  was  at  the  time  of  the  purchase  and 
conveyance  a  debtor  of  plaintiff,  states  a  cause 
of  action.— Allen  v.  McKae  (Wis.)  64  N.  W. 
889,  91  Wis.  226. 

§  41.    Amendment. 
(Neb.;    1895.) 

A  petition  by  a  judgment  creditor  against 
the  debtor,  his  vendee,  and  others,  alleging  that 
the  sale  of  the  debtor's  goods  was  fraudulent 
as  to  creditors,  and  that  all  the  defendants  were 
seeking  to  secrete  and  dispose  of  the  proceeds 
of  the  sale  in  hindrance  of  creditors,  could  be 
amended  by  allegations  that  defendants  con- 
spired to  defraud  the  debtor's  creditors,  and 
that  the  apparent  sale  was  made  and  the  vendee 
took  possession  of  the  goods  in  furtherance  of 
the  conspiracy.— Monroe  v.  Reid  (Neb.)  64  N. 
W.  9S3,  46  Neb.  316. 


VIII.    EVIDENCE. 

Necessity    of   proof    of    fraud    before   avoiding 
conveyance,  see  ante,  §  18. 

§  42.    Presumption  and  burden  of  proof. 
£a]     flttich.;    1895.) 

In  replevin  by  a  chattel  mortgagee  against 
an  attaching  creditor  of  the  mortgagor,  the 
mortgagee  is  not  required  to  show  that  his  mort- 
gage, on  its  face  purporting  to  be  given  only  as 
security  for  past  debts,  was  not  fraudulent,  as 
in  reality  attempting  to  secure,  in  addition,  fu- 
ture advances.  Grant,  J.,  dissenting. — Brace  v. 
Berdan  (Mich.)  62  N.  W.  56S. 
104   Mich.  356. 

[b]  (Minn.;    1895.) 

In  an  action  by  an  assignee  for  creditors, 
under  Gen.  St.  1894,  §  4219,  to  set  aside  a  con- 
veyance by  his  assignor  as  in  fraud  of  creditors, 
the  defendant  vendee  need  not  show  that  his 
vendor  was  innocent  of  fraud.— Leqve  v.  Smith 
i Minn. i  r,r,  X.  W.  121. 
63  Minn.  24. 

[c]  (>>!>.:    1895.) 

Where  the  vendee  or  mortgagee  of  chat- 
tels takes  immediate  possession,  and  continuous- 
ly retains  possession,  in  a  contest  between  such 
vendee  or  mortgagee  and  creditors  of  the  ven- 
dor or  mortgagor,  the  burden  is  on  the  creditors 
to  show  both  a  fraudulent  intent  on  the  part  of 
the  vendor  or  mortgagor  and  participation  there- 
in on  the  part  of  the  vendee  or  mortgagee.  — 
Blumer  v.  Bennett  (Neb.)  63  N.  W.  14. 

44  Neb.  S73. 
[<1]     (Neb.;    189«.> 

No  presumption  arises  that  a  transac- 
tion was  fraudulent  merely  because  the  proper- 
ty transferred  was,  in  effect,  all  that  the  ven- 
dor owned. — Goldsmith  v.  Erickson  (Neb.)  66 
N.  W   1029. 

48  Neb.  48. 

§  43.   — —   Conveyance  between  relatives, 
[a]     (Iowa:   1894.) 

The  mere  fact  that  transactions  between 
relatives,  In  which  the  interests  of  creditors  are 
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Involved 

•'•'■   that 

they  were  bona  I  "'  ''"" 

;er  v.  Hazen  (Iowa)  CI  N. 

W.  3i 

92  [owa.  802. 

|  I.  I       IN.-I..:      1S!>7..  . 

When  n  tra  b  ■  ■  een  relatives  is  nt- 

i,  the  burd  the  parties  thei 

show  good  faith.— National   Bank  of  Com: 
v.  Chapman  (Neb.)  To  N.  W. 

1,1     (Neb.i    1897.) 

An  insolvent  son  may  prefer  ins  mother  to 
her  creditors  by  Becuring  or  paj  ii 
debt;    but,   when  Buch  preference   is  called   m 
question  by  the  other  creditors,  the  burden  is 
on    the  mother   to  show   that  Buch 

accepted  by  her  in  good  faith  tor  her  pro 
tection    and  not  for  the  purpose  of  defrauding 
M    T.  Clarke  Drug  Co.  v.  Boardman 
(Neb.)  To  N.  W.  -is. 

S   44.    Conveyance  to  wife. 

[a]  (Minn.!    1800.) 

On  an  issue  between  a  wire  and  creditors 
e  busband  as  to  the  bona  fides  of  a  C< 
ance  to  her  by  the  husband,  where  the  evidence 
tended   to  show  that  it  was  made  in  considera- 
tion of  a  pre-existing  indebtedness  to  her,  it  was 
proper  to  ri  fuse  to  instruct  that  "a  convi 
by    an    insolvent   debtor   to   his   wife,    wherebj 
other   creditors   are   prevented    from    enforcing 
payment  of  their  claims,  is  presumptively  fraud- 
ulent as  to  BUCb  creditors,  and  the  burden  is  oil 
one  claiming  through  it  to  prove  the  contrary. 
—Cain  v.  Mead  (Minn.)  68  N.  W.  840. 

[b]  (Neb.;    1895.) 

A  conveyance  by  an  insolvent  deotor  to 
his  wife,  whereby  other  creditors,  are  prevented 
from  enforcing  payment  of  their  claims,  is  pre- 
sumptively  fraudulent  as  to  such  creditors,  and 
the  burden  is  on  one  claiming  through  it  to 
prove  the  contrary.— Glass  v.  Zulavcrn  (Neb.) 
61  N.  W.  579,  43  Neb.  334. 

[c]  (Neb.;    1S9T.) 

In  a  contest  between  a  wife  and  creditors 
of  her  husband,  in  respect  to  the  transfer  of 
property  from  the  husband  to  the  wife,  the 
burden  is  on  her  to  show  good  faith.— Kirch- 
man  v.  Corcoran  (Neb.)  70  N.  W.  910. 

§  45.    Admissibility. 

La]     (Iowa;   ISO.*;.) 

Evidence  that  personal  property  was  as- 
sessed to  the  alleged  vendor,  and  not  to  the  al- 
leged vendee,  for  many  years  after  the  sale,  is 
inadmissible  to  show  fraud  in  the  sale.— Eherke 
v.  Hecht  (Iowa)  64  N.  W.  652.. 

[b]  (Iowa;   ISO."..) 

Where,  in  an  action  of  attachment 
against  one  who  recently  purchased  the  entire 
partnership  interest,  for  rent  on  a  store  used 
in  the  business,  one  intervenes  claiming  the 
goods  under  a  mortgage  from  defendant,  the 
latter,  as  witness  for  plaintiff,  may  be  asked 
whether  it  was  a  firm  or  individual  deW  that  be 
owed  intervener. — Bussard  v.  Bullitt  (Iowa)  64 
N.  W.  658. 

[c]  (Iowa;    1895.) 

In  replevin  by  the  mortgagee  of  chattels 
seized  before  the  making  of  the  mortgage  under 
execution  against  one  of  the  mortgagors,  who, 
prior  to  the  levy,  had  conveyed  his  interest  to 
the  other  mortgagor,  where  defendants  alleged 
that  the  mortgagors  conspired  to  defraud  their 
creditors,  it  was  proper  to  permit  them  to  in- 
quire of  the  mortgagor  named  as  vendee  in  the 
of  sale  as  to  the  disposili  by   him 

of   his   property   soon   after   the    conveyance.— 
Chapman  v.  .Tames  (Iowa)  64  N.  \V.  795. 

I, II     (Minn.;    189«0  . 

On   an   issue   between   a    wife   and 
creditors  of  the  husband  as  to  the  ownership  of 
a  crop  ■  on  a   farm  d  to  hai 

fraudulently  transferred  tt  by  the  hus- 


band, it  was  proper  to  permit  the  wife  to 

..  as  grown  on  that  t 
land    •■•■  I  husband's   boi 

;    the   i veyance.— Cain    v.    I 

(Mian.)  68  N.  N 

[el      i  illni,.:     ISKT.I 

In  replevin  by  M.  for  property  attached  as 
ing  to  I' '..  i  leine  whether  I 

been  transferred  to  '  i 

,,i  a  pi  toi  V..  i"  which 

of  the 
M.  took  pot 

lat,  when  the  attachment  was  levied,  M. 

veil    his     Hole     1 

did  not  consult  an  attorney,  bis  vendor  I 
off  his  hands  by  creditii 
line  of  the  goods  seized.— Mix  I 
(Minn.)  69  N.  W.  To:;. 
If]     (Neb.;    1896.) 

A    negotiable  note  and    i 
Becuring  the  same,  when  propel  i 
admissible  in  evidence  in 
their  validity   is 

without  a  snowing  that  they  are  based  on  a 
sufficient  consideration.  —  Plummer  v.  Green 
(Neb. i  68  N.  W.  500. 

§   46.    Question  of  notice. 

(Minn.)   1895.) 

In  an  action  by  an  assignee  of  an 
vent  bank  against  a  third  person,  the  repu 

of  the  bank  in  the  city  where  it  was  doing  busi- 
ness, as  to  its  financial  standing  i>etent 
evidence  that  defendant  dealing  with  it  did  not 
know  or  have  reas  >nable  can-'  to  believe,  that 
it  was  insolvent.— Hahn  v.  Penney  (Minn.)  62 
X.  W,  1129. 

60  Minn.  -187. 


47. 
[a] 


Evidence  as  to  motive  or  intent. 


i Iowa:  is:>r,.> 

Where  one  intervenes  claiming  attached 
goods  under  a  mortgage,  the  attachment  defend- 
ant, as  a  witness  for  plaintiff,  may  be  asked 
whether  he  told  the  intervener,  when  he  ex- 
ecuted the  mortgage,  that  he  had  conveyed  his 
homestead  to  his  wife,  to  show  his  intent  in  ex- 
■  rut  in-  the  mortgage.— Bussard  v.  Bullitt  (Iowa) 
84  X.  W.  658. 

[b]  (Mich.;   1S9<!A 

On  the  issue  as  to  whether  a  sale  was 
in  fraud  of  creditors,  the  vendee  may  show  as  a 
motive  for  the  sale  that  the  vendor  was  in  ill 
health,  and  needed  a  change  of  climate.— Vyn 
v.  Keppel  (Mich.)  05  N.  W.  966. 

[c]  (Minn.;    1897.) 

On  an  issue  as  to  whether  a  transfer  to 
plaintiff  through  a  third  person  was  to  defraud 
creditors,  plaintiff  could  testify  as  to  state- 
ments by  such  person  to  him  that  an  attach- 
ment levied  on  the  property  by  one  of  such 
creditors  was  void,  that  he  would  fight  it,  and 
would  guaranty  that  they  would  get  the  goods 
back.— Mix  v.  Ege  (Minn.)  69  N.  W.  703. 
[tt]     (Minn.;    1897.) 

On  the  issue  of  fraud  in  the  transfer  of 
propertv,  the  claim  being  that  property  was 
sold  bv  the  debtor  to  M.,  and  by  M.  to  plaintiff, 
the  bill  of  sale  from  the  debtor  to  M.  was  ad- 
missible.—Mix  v.  Ege  (Minn.)  69  X.  W.  703. 

§   48.   Declarations  and  admission  of  par- 
ties. 

[a]  (Iowa:    1895.) 

Declarations  of  a  vendor  in  a  bill  of  sale, 
made  in  the  absence  of  the  vendee,  are  admis- 
sible in  replevin  by  the  latter  against  an  attach- 
ing creditor  of  the  vendor,  to  show  a  tt 
leut  intent  on  the  part  of  the  vendor.— Chapman 
v.  James  (Iowa)  64  X.  \V.  795. 

[b]  (Iowa:    1895.) 

Declarations  by  an  insolvent,  after  an  al- 
leged  fraudulent  sale   of  his   property,   that    he 
did   not   have  any   property,   that   the   pro 
conveyed   be  o  his   father   (th< 

and  that  he  intended  to  fight  his  creditors  with 
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their  own   money,  did   not  impeach  the  sale.— 
Evans  v.  Boyle  (Iowa)  CI  N.  W.  619. 

I  f  f      llowa;    1895.) 

In  an  action  by  ;i  creditor  to  set  aside  a 
deed  as  fraudulent,  declarations  by  the  grantor, 
after  the  delivery  of  the  deed,  as  to  his  fraudu- 
lent intent  in  making  it,  are  not  admissible 
against  the  grantee  where  it  is  not  shown  that 
the  grantee  had  notice  of  such  intent. — Neuffer 
v.  Moehn  (Iowa)  Go  N.  W.  334;  Moehn  v.  Neuf- 
fer, Id. 

[dl     (Midi.:    1896.) 

Statements  of  an  alleged  fraudulent  vendor 
after  the  sale  are  inadmissible  against  the  ven- 
dee.— Vyn  v.  Keppel  (Mich.)  65  N.  W.  966. 

$   49.    Cross-examination. 

[a]  down.) 

Where,  in  an  action  against  a  sheriff,  for 
attached  property,  by  a  purchaser  before  levy 
of  the  writ,  defendant  alleges  fraud  in  tie  sale 
as  a  defense,  and  the  original  owner,  as  plain- 
tiff's witness,  gives  evidence  to  prove  the  bona 
fides  of  the  sale,  it  is  proper  to  allow  a  full 
cross-examination  as  to  the  transaction,  as  bear- 
ing on  its  bona  fides. — (1S95)  Klotz  v.  James,  6-1 
N.  W.  648;  (1896)  Id.,  66  N.  W.  190. 

[b]  (Mich.;    1897.) 

A  wife  who  has  testified,  on  an  issue 
whether  a  bill  of  sale  by  her  husband  to  her 
was  without  consideration  and  fraudulent,  that 
moneys  previously  paid  by  her  to  her  husband 
were  intended  as  loans,  and  were  the  consid- 
eration for  the  sale,  may  be  cross-examined  as 
to  the  sources  from  which  she  received  the 
money  to  pay  for  real  estate  conveyed  to  her 
by  her  husband  several  years  before  the  al- 
leged loans  were  made,  in  order  to  show  the  re- 
lations of  the  husband  and  wife  in  respect  to 
money  matters. — Jansen  v.  McQueen  (Mich.)  70 
N.  W.  552. 
Ic]     (Minn.;    189S.) 

It  is  reversible  error,  in  an  action  to  set 
aside  a  transfer  as  in  fraud  of  creditors,  not  to 
permit   an    extensive    cross-examination. — Nico- 
lay  v.  Mallery  (Minn.)  64  N.  W.  108. 
62  Minn.  119. 

|d|      (Minn.;    1800.) 

Great  latitude  should  be  allowed  in  the 
cross-examination  of  the  immediate  parties  to 
an  alleged  fraudulent  transaction,  and  it  is 
error  to  refuse  to  allow  any  such  cross-exami- 
nation having  a  reasonable  tendency  to  throw 
light  on  the  transaction,  though  the  inquiry  is 
as  to  matters  not  touched  in  the  direct  exam- 
ination—Cohen  v.  Goldberg  (Minn.)  67  N.  W. 
1149. 

§  50.    Weight  and  sufficiency. 

[a]  iliuva:    1S95.) 

In  an  action  by  trustees  of  a  mortgage 
which  covered  all  the  property  of  an  iron  firm, 
and  which  permitted  the  firm  to  continue  to  do 
business,  to  avoid,  a  sale  to  defendant,  it  ap- 
peared that  the  latter  had  manufactured  nail 
kegs  for  the  company  for  more  than  10  years; 
that  on  the  day  of  the  company's  failure  they 
told  defendant,  when  he  demanded  payment  of 
money  due  him,  that  they  conld  not  pay  him  in 
money,  but  would  allow  him  to  take  his  indebt- 
is  out  in  trade,  and,  upon  his  agreeing 
thereto,  sold  him  articles  needed  by  him  in  his 
business,  exceeding  in  value  the  amount  of  his 
claim:  that  the  quantity  of  goods  furnished  was 
not  disproportionate  to  the  size  of  his  business; 
that  he  had  not  before  made  a  purchase  of  this 
kind  from  the  company,  but  had  made  similar 
purchases  from  other  firms;  and  that  the  sale 
was  made  while  the  company  was  still  doing 
business  under  authority  from  plaintiffs.  Held. 
that  the  sale  was  valid.  —  Starker  v.  McCosh 
Iron  &  Steel  Co.  (Iowa)  02  N.  W.  S4S. 

[b]  (Iowa;    18!>r,.  i 

Where  one  intervenes  claiming  attached 
property  under  a  mortgage,  and  there  is  evi- 
dence that  he  knew  that  the  debtor  was  in  fail- 


ing circumstances  when  the  mortgage  was  ex- 
ecuted,  the  fact  that  the  mortgage  secures  a 
larger  amount  than  the  actual  debt  will  sup 
port  a  finding  that  the  mortgage  was  executed 
in  fraud  of  creditors.— Bussard  v.  Bullitt  (Iowa) 
64  N.  W.  658. 

[c]     (Iowa;    1896.) 

In  a  proceeding  to  charge  defendant  gar- 
nishee with  certain  property  alleged  to  belong 
to  codefendants,  plaintiff's  debtors,  it  appeared 
that  the  garnishee  received  from  the  codefend- 
ants a  mortgage  on  their  stock  of  goods;  that  it 
was  kept  from  record  for  a  year,  during  which 
plaintiff  sold  codefendants  goods,  believing  that 
tluir  stock  was  unincumbered;  that  the  gar- 
nishee stood  in  intimate  relation  to  codefend- 
ants; and  that  the  mortgage  was  not  recorded 
until  he  learned  that  a  claim  was  about  to  be 
prosecuted  against  them.  Held,  that  the  ques- 
tion whether  there  was  an  agreement  not  to  re- 
cord the  mortgage  was  for  the  jury. — Kohn  v. 
Johnston  (Iowa)  66  N.  W.  76. 

[<1J      (Mich.;    189.-.) 

Where,  on  exchange  of  lands  by  a  real-es- 
tate agent,  a  deed  ;s  made  to  the  agent,  instead 
of  to  his  principal,  and  he  afterwards  conveys  to 
the  principal,  who  pays  the  consideration,"  and 
has  the  land  assessed  in  her  name  for  taxes,  and 
mnhes  improvements  thereon,  the  evidence  is  suf- 
ficient to  sustain  the  claim  of  the  principal  to  the 
land  as  against  a  judgment  against  the  agent 
levied  while  the  land  stood  in  his  name,  without 
the  knowledge  of  either  the  principal  or  agent. — 
Petit  v.  Hnbhell  (Mich.)  63  N.  W.  407. 
105  Mich.  405. 

[e]  (Midi.:    1805.) 

A  partnership  was  formed  by  defendant 
and  R.  en  Kebruary  1st.  the  latter  withdrawing 
therefrom  the  day  after  the  firm  began  to  do  busi- 
ness; and  on  May  22d  defendant  gave  R.'s  wife 
a  chattel  mortgage  on  the  stock  for  S2.900,  to 
secure  a  much  smaller  sum  alleged  to  have  been 
advanced  by  R.  to  start  the  business,  but  such 
mortgage  was  not  filed  until  June  20th.  Timing 
the  several  months  following  the  opening  of  the 
store,  both  defendant  and  R.  reported  to  credit- 
ors and  to  mercantile  agencies  that  the  stock  on 
hand  was  worth  over  $5,000.  the  only  indebted- 
ness being  $1,200  to  R.;  and  on  June  :>i!i  R. 
made  a  report  to  a  mercantile  agency,  in  which 
he  failed  to  mention  the  mortgage.  Held,  that 
such  mortgage  was  void  as  to  defendant's  credit- 
ors.—Patrick  v.  Riggs  (Mich.)  03  N.  W.  532- 
Reid  v.  S:une,  Id.:  Farwell  v.  Same.  Id 
105  Mich.  616. 

[f]  (Minn.;    1895.) 

The  fact  that  a  chattel  mortgage  was  giv- 
en to  secure  a  larger  sum  than  was  actually  due 
was  not  conclusive  evidence  of  fraud,  but  mere- 
ly cast  the  burden  on  the  mortgagee  of  explain- 
ing that  circumstance  and  showing  good  faith.— 
ilein,  v.  Chapel  (Minn.)  64  N.  W.  825 
62  xMinu.  338. 
Is]     (Neb.;    1894.) 

In  an  action  to  set  aside  a  convevanee 
by  a  son  to  his  father  as  fraudulent,  the  father 
need  not  establish  good  faith  by  more  than  a 
preponderance  of  evidence;  to  establish  it  be- 
yond  "uncertainty"  not  being  necessarv.— Mc- 
Evony  v.  Rowland,  61  N.  W.  124,  43  Neb.  97. 
[U]     (Neb.;    1800.) 

The  burden  of  proof  on  a  chattel  mort- 
gagee, who  has  not  taken  possession  of  the 
mortgaged  property,  to  show  good  faith,  is  not 
sustained  by  evidence  that  there  were  notes  in 
existence  such  as  those  described  in  the  mort- 
gage, without  proof  of  consideration  thereof,  or 
of  the  bona  fides  of  the  debt  represented  there- 
by.—Darnell  v.  Mack,  65  N.  W.  8U5,  46  Neb. 
740. 

Ii]     (Neb.;   1890.) 

The    fact    that    a    co-partnership,    large- 
ly   indebted,   sells   most   of   its   property   and   its 
business  to  one  of  small  means,  in  considei 
el'  a    small  amount  of  cash    and   the  purcha 
promissory   notes,  is  a  circumstance  tending  to 
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show   that   the  trail  action   was  fraudulent,  bu1 
not    conclu 

that  il  was  fraudulent.     N<  brnska  Moline  Plow 
Co.  v.   Klingman  (Neb.)  66  N.   \V.  Hot. 
48  Neb.  204. 

|JJ     rjl  l«.|    1895.) 

Evidence  that  a  di 
exempt  property   tor  exempl   propertj   ol   - 1  i  ix  1 1 1  - 
ly  less  value,  is  nut,  in  the  ah  i  pidence 

ih  it   i  ■    ent  b i   i he  I ime,  eon 

e  thai  the  exchange  was  in  Era 

i    ,  i.  i    l  ■  .      (Wis.)  62  N.  W.  1057. 

90  Wis.  232. 


5  51. 


—   Transactions 
tives. 


between      reta- 


in]   (Iowai    is!>.i.) 
Defei 


.l.uii's  brother,   who   was  an   insol- 
vent, owned  certain  lots  by  unrecorded  eonl 
sale,  which  were  later  mortgaged  and  i 
aei   adan  rtence, 

were  not  c 'ded  until  a  few  days  prior  to  the 

entry  of  plaintiff's  judgment   against  the   insol- 
vent, at  which  time  the  insolvent  transferred  to 
defendant  all  his  remaining  property.     Dei   ada 
paid  indebtedness  of  the  insolvent  in  excess 
value  of  the  propertj   received  by  him.     Defend- 
ant agreed  to  turn  over  to  plaintiff  the  property 
n >  eived,  together  with  an  additional  sum  of  mon- 
ey, if  plaintiff  would  undertake  Die  payment  of 
the  insolvent's  obligations,     Plaintiff,   whi 
tending  credit,  bad  information  to  put  it  on  in- 
quiry as  to  the  solvency  of  its  del •.     Held,  that 

an  action  to  set  aside  the  conveyances  for  fraud 
was  properly  dismissed. — Smith  v.  Mack  (Iowa) 
63  X.  \V.  181. 

Lb  J     d\e>>.:    1895.) 

Tn  an  action  by  judgment  creditors  to  set 
aside  a  conveyance  by  the  debtor  to  his  son,  and 
subject  the  proceeds  of  such  stile,  it  appeared 
that  when  the  land  was  conveyed  to  the  son  the 
debtor  retained  control  thereof;  that  it  was 
Bubsi  cjuently  conveyed  by  the  son  to  a  third  per- 
son, tin'  debtor  receiving  the  amount  of  the  con- 
sideration paid:  that  on  a  foreclosure  of  the 
mortgage  for  the  balance  of  the  purchase  price 
the  son  became  purchaser;  that  on  a  second  sale 
by  the  son  the  debtor  received  the  amount  of 
cash  realized;  that  at  the  time  of  the  convey- 
ance to  the  son  the  debtor  was  being  pressed  by 
creditors,  and  expected  to  be  sued.  Held,  that 
a  judgment  for  plaintiffs  was  justified. — Stein- 
kraus  v.  Korth  (Neb.)  62  N.  W.  1110. 
44  Neb.  777. 

[c]     (Neb.;   l.sixi.) 

The  fact  that  at  the  time  the  son  con- 
veyed his  property  to  his  father  for  a  valid  con- 
sideration the  father  reconveyed  a  part  of  the 
same  to  the  son's  wife  was  not  conclusive  evi- 
dence of  fraud. — May  v.  Hoover  (Neb.)  66  N. 
W.  1134. 

48  Neb.  199. 

S   52.    Transactions  between  busband 

and  wife, 
[a]     (Iowa;   1S9S.) 

In  an  action  to  set  aside  a  conveyance 
by  a  husband  to  his  wife  as  in  fraud  of  cred- 
itors, the  wife  claimed  that  it  was  in  satisfac- 
tion of  a  debt  of  28  years'  standing,  and  testi- 
fied that  the  money  loaned  her  husband  was 
given  her  by  her  father-in-law.  The  evidence 
showed  that  nearly  all  of  the  money  she  received 
from  her  father-in-law  had  been  expended.  The 
money  with  which  the  land  in  question  was  pur- 
chased was  received  by  the  husband  from  his 
father's  estate.  The  wife  had  joined  with  the 
husband    in    several    mortgages    on    the    land. 


Held,  thai  1 1  •bow 

that    the    relation    of   debtor   and   creditor   ei 
isted   between   the  husband   and   wife. — Letz  v. 
Smith  (Iowa)  62  N.  \\ .  746. 
[b]    (iowai    1890.) 

in  .-in  act  ion   i  a  deed  by  a 
tnd  to  a  wife  as  in  fraud  of  creditor*,  the 
n  ife  cla  imed   I  oa  I   thi    la  ad  had   been  original- 
ly paid  for  with  her  m y.  and  that  title  bod 

taken  In  the  hui  bn  nd,  and  that  a  trust 
on  arose,  creating  in  her  an  equitable  in- 
iii  the  hind.  ll  was  shown 
to  i  he  pun  na  e  ol  the  la  ad  in  suit,  land  be- 
longing i"  the  wife  bad  been  turned  into  mon- 
ey, but  such  money  was  not  directly  ir.-e 
the  purchase  price  of  the  land  in  suit:  and  it 
aNo  appeared  that,  prior  to  such  purchase,  the 

nd  had  reci  ived  monej  from  t  he  ■ 
his  separate  lands,  had  purchased  drafts  there- 
and  had  cashed  the  drafts  on  the  daj 
that  the  purchase  of  the  land  in  suit  was  made. 
Held,  that  the  evidence  was  insufficient  to  show 
an  equitable  interest  in  the  wife.— Iseminger  v. 
II  (Iowa)  67  N,  W.  289;  First  Nat.  Bank 
v.  Same,  Id.;  Romans  v.  Same,  Id. 


FREEHOLDERS. 

Jurisdiction  to  assess  damages  in  condemnation 
proceedings,  see  "Eminent  Domain,"  §  34. 


FREIGHT. 

See  "Carriers,"  §§  28-32. 

FRIGHTENING  HORSES. 

See  "Negligence,"  §§  6,  7. 

FRIVOLOUS  APPEAL. 

See  "Appeal,"  §  277. 

FRIVOLOUS    PLEADINGS. 

See  "Pleading,"  §§  28,  36. 

FUGITIVE  FROM  JUSTICE. 

See  "Extradition." 

FURNITURE. 

Exemptions,  see  "Exemptions,"  §  2. 

FUTURE  CROPS. 

Mortgage  of,  see  "Chattel  Mortgages,"  §§  8,  13. 

FUTURE  EARNINGS. 

Assignability,  see  "Assignment,"  §  5. 
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GAMBLING  CONTRACTS. 

See  "Gaming,"  §  3. 

GAME  LAWS. 

Act  forbidding  consignment  by  common  carrier 
to  commission  merchant,  class  legislation,  see 
"Constitutional  Law,"  §  24. 

deprivation  of  property  without  due  pro- 
cess of  law,  see  "Constitutional  Law,"  §§  41, 
42. 

Recovery  on  policy  for  injuries  received  while 
violating  laws,  see  "Insurance,"  §  137. 

GAMING. 

See,  also,  "Disorderly  House." 

Gambling  house  as  public  nuisance,  see  "Nui- 
sance," §  1. 

§   1.    Recovering  money  won. 

(Mich.;    1896.) 

One  who  furnishes  money  to  another  to 
bet  on  the  result  of  an  election  cannot  maintain 
suit  for  the  winnings.  —  Helber  v.  Schantz 
(Mich.)  67  N.  W.  913. 

§  2.   Action  to  recover  money  lost. 
(Wis.;    1805.) 

In  an  action  under  section  4532.  Rev.  St., 
providing  for  the  recovery,  from  stakeholders,  of 
money  staked  or  lost  on  a  wager,  by  the  person 
so  staking  it,  or  by  "any  other  person  in  his  be- 
half and  in  his  name,"  where  the  evidence  was 
conflicting  as  to  what  part  of  the  money  deposit- 
ed with  the  stakeholder  belonged  to  the  person 
in  whose  behalf  plaintiff  sued,  it  was  error  to  di- 
rect a  verdict  for  plaintiff  for  the  whole  amount. 
— Harnden  v.  Melby  (Wis.)  62  N.  W.  535. 
90  Wis.  5. 

§  3.    Gambling   contracts, 
[a]      down;     lS'li;.) 

Under  Code,  §  4029,  providing  that  all 
notes  or  other  contracts,  mortgages,  etc.,  when 
any  part  of  the  consideration  thereof  is  money 
laid,  staked,  or  bet  at  or  upon  any  game  or  wager, 
are  absolutely  void,  a  note  and  chattel  mort- 
gage, part  of  the  consideration  of  which  is  the 
price  of  tickets  for  a  raffle  of  a  piano,  are  abso- 
lutely void. — Koster  v.  Seney  (Iowa)  68  N.  W. 
824. 

[bj     (Iowa;   1896.) 

The  illegal  character  of  the  transaction  is 
not  affected  by  the  fact  that  the  raffle  never  took 
place— Koster  v.  Seney  (Iowa)  68  N.  W.  824. 

[c]      llimn;    1896.) 

The  question  whether  a  contract  for  the 
purchase  of  grain  through  a  broker  contem- 
plated an  actual  delivery  of  the  grain,  or  mere- 
ly a  purchase  on  margins,  and  was  therefore  in- 
valid, is  to  be  determined,  not  only  from  the  con- 
tract, but  also  from  the  conduct  of  the  parties 
themselves.— Press  v.  Duncan  (Iowa)  69  N.  W. 
543. 

§  4.    Horse  racing — Right  to  prize. 
(Wis.;   1895.) 

Plaintiff,  through  one  P..  entered  horses 
in  races  inaugurated  by  defendant,  and  adver- 
tised to  be  conducted  "under  the  rules  of  Amer- 
ican Trotting  Association."  one  of  which  pro- 
yi  led  that  members  could  withhold  premiums 
if  the  entry  was  ineligible,  tc  await  the  de- 
cision of  the  association.    P.  was  barred  from 


participating  in  races  held  by  any  member 
of  the  association,  and,  as  defendant  was  a 
member  thereof,  and  claimed  the  horses  belong- 
ed to  1'..  the  prizes  were  withheld,  and  a  de- 
cision subsequently  rendered  against  plaintiff 
by  the  association.  Held  that,  if  plaintiff  own- 
ed the  horses,  he  was  entitled  to  the  prizes,  and 
was  not  bound  by  any  agreement  to  submit  the 
question  to  the  association,  since  the  advertise- 
ment was  not  notification  to  him  that  defendant 
was  a  member. — Moshier  v.  La  Crosse  County 
Agricultural  Soc.  (Wis.)  62  N.  W.  932. 
90  Wis.  37. 


GARBAGE. 

Public  nuisance,  see  "Nuisance,"  §  1. 


GARNISHMENT. 


SUB- 


I.  PERSONS     AND      PROPERTY 
JECT  TO.  5S  1-13. 
II.  ISSUANCE  AND  SERVICE  OF  WRIT. 
SS  14-18. 

III.  PROCEDURE,  §§  19-29. 

IV.  CLAIMS  BY  THIRD  PERSONS,  §§  30- 

32. 
V.  RIGHTS  AND  LIABILITIES  OF  GAR- 
NISHEE, §§  33-35. 
VI.  PAYMENT  BY  GARNISHEE— RIGHTS 
AND        LIABILITIES        AFTER 
JUDGMENT,  §§  36-39. 

See,  also,  "Attachment";  "Execution";  "Ex- 
emptions." 

Of  exempt  earnings,  see  "Abuse  of  Process." 

Of  rents  after  appointment  of  receiver,  on  fore- 
closure, see  "Mortgages,"  §  48. 

Right  to  jury  trial  on  question  of  existence  of 
debt,  see  "Jury,"  §  24. 

Service  of  process  by  publication,  see  "Writs 
and  Notice  of  Suits,"  §  4. 

Venue,  see  "Venue  in  Civil  Cases,"  §  3. 

Vested  rights  of  plaintiff,  see  "Constitutional 
Law,"  8  34. 


I. 


PERSONS  AND  PROPERTY  SUB- 
JECT TO. 


§    1.    in  general, 
[a]     (Iowa;    1895.) 

A  treasurer  of  a  school  district  deposited 
in  a  bank  a  draft  and  enough  cash  to  make  the 
amount  he  owed  the  district,  stating  he  left  it 
for  the  treasurer  of  the  school  district,  his 
successor.  The  draft  was  in  part  the  proceeds 
of  stock  of  a  third  person,  recently  sold  by  him. 
lhhl  that,  in  an  action  brought  against  the 
treasurer  to  recover  the  price  for  which  such 
stock  was  sold,  plaintiff  could  not  maintain  gar- 
nishment against  the  bank  for  the  amount  of 
such  deposit. — Kloeow  v.  Patten  (Iowa)  61  N. 
W.  926 

93  Iowa,  432. 
lb]     (Iowa;    1895.) 

Money  belonging  to  a  principal,  deposit- 
ed by  an  agent  in  bank  in  his  name  as  "agent." 
cannot  be  garnished  by  creditors  of  the  agent. 
— Des  Moines  Cotton  Mill  Co.  v.  Cooper  (Iowa) 
61  N.  W.  1084. 

93  Iowa,  654. 

[c]     (Iowa;    1896.) 

The  fact  that  a  plaintiff  stipulates  to  dis- 
miss an  action  on  payment  by  the  defendant  of 
a  certain  sum  to  other  persons  does  not,  in  the 
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G  \i:m-i:   IENT.L 


(§9) 


absence  of  fraud, 

Phillips   v.    Van 

[<l|      (Mli-li.t     1895.) 

Whi  re 

ii i tei   the  wholi 
ii 
be  can nol 

per.— Bay  i  Co.  v.  Mo- 

l  64  X.  \V.   12. 
[e]     I W  la.  I    188.1.) 

.:  ivered     a 

i  held  a  village  or  ler.    <  >ne 
i      i  pi  order,  indorsed  b 

firm,  tn  a  bank,  and  asked  fur  a  loan  on  it.    At 

d  Hi" 

ed  a  garnishment  sura- 
It  on   iiin:.  and    the 
member  » 

that  the  bank  was  not 
Gleason  v.  South  Milwaukee  Nat.  Hank  (Wis.) 
62  N.  \Y.  519,  534. 

[fj     (Win.:   lS!»r,.) 

In  :  it  there  was  evidence  war 

ranting  a  finding  that  the  garnishee,  wh 
indebtei  odant  on  a   contract  for  iron, 

had   accepted   drafts  drawn  by  the  latter,  and 
had   placed   thein  in  the  hands  of  an  em] 
with  directions  to  hold  them  till  ordered  by  the 
ihee  to  turn  them  oi  er  to  d  Eeld, 

that  this  was  not  n  delivery  of  the  drafts,  and 
that  the  debt  due  from  the  garnishee  remained 
;i  contract  debt,  subject  to  garnishment.— L 
Coal  &  Iron  Co,  v.  West  Superior  Iron  &  Steel 
Co.,  64  .V  W.  746,  91  Wis.  221. 

[g]     (Wis.;    ]89«.) 

A  treasure!  ot  a  corporation  who  has  mo 
of  the  corporation  in  his  hands,  which  has  not 
been  demanded,  is  subject  to  garnishment  in  an 
action  against  the  corporation,  under  Rev.  St.  S 
371©,  which  provides  that  the  garnishee  shall 
stand  liable  to  the  amount  of  the  money,  b 
iug  to  the  defendant,  in  his  hands. — Mayo  v.  Han- 
sen (Wis.)  69  N.  W.  344. 

[llj      (Wis.:    1.K!I7.I 

A  verdict  against  defendant  in  a  suit  for 
personal  injuries  does  not  create  a  liability 
which  can  be  garnished. — Lehmann  v.  Deuster 
(Wis.)  70  N.  W.  170. 

§   2.    Judgment    debtor. 

(Neb.;   1N05.) 

A  judgment  debtor  is  liable  to  the  pro- 
ress  of  garnishment  when  the  two  actions  are 
brought  in  the  same  court,  but  not  otherwise. — 
Seott  v.  Rohman,  02  N.  W.    16,  43  Neb.  018. 

§   3.    Mortgagee  or  vendee  of  chattels. 

(Wis.;    18i>(>.) 

A  chattel  mortgagee  or  vendee,  after  the 
sale  and  delivery  by  him  of  his  interest  in  the 
property  mortgaged  or  sold,  and  application  of 
the  proceeds  in  satisfaction  of  the  debt  due  him 
from  the  mortgagor,  cannot  be  held  liable  as 
garnishee  for  the  goods  of  which  he  took  pos- 
session under  his  mortgage  or  bill  of  sale,  though 
the  mortgage  or  bill  of  sale  was  invalid  as  in 
fraud  of  the  creditors  of  the  mortgagor  or 
vendor,  instituting  the  garnishment  proceed- 
ings. Spitz  v.  Tripp  (1893)  56  N.  W.  330,  86 
Wis.  25.  followed. — Jones  v.  Keller,  65  N.  W. 
732,  92  Wis.  55. 

§   4.    Certificates  of  stock  in  foreign  cor- 
poration. 

(Minn.;    ISO.".) 

Under  Gen.  St.  1878,  c.  66,  §  lev  (Gen. 
St.  1S94,  §  5309),  providing  that  service  of  the 
summons  on  the  garnishee  shall  bind  all  "prop- 
erty, money,  and  effects"  in  his  hands  belonging 
to  defendant,  certificates  of  stock  in  a  foreign 
corporation,  while  in  the  hands  of  a  third  per- 
son within  the  state,  are  subject  to  garnishment. 


r.  Uathi  i  i  Minn.)  02 

Minn.  302. 

B    •">.    Assets  in  hands  of  receiver. 
I  ii  I     i  Mich.  |    imi.'m 

■  ■'."   within 

..I  nisln  •• 

*  * 

a  public  officer."  It  b.)  63 

N.  W.  641. 

I  li|     i  Mich. I    1808.) 

Under  Bow.    Ann.   i  ■    providing 

that,  ii 

subject  to  pledge  i  :  ill  b  ■ 

delivered  to  the  i  led  ol 

ince,  be  applied 

creditor  i. 
court,  garnish  assets  in  the 
appointed  at  the  instance  of  a  ch 
ts  are  shown  to 
the  mortgage  debt.— Colmeu  v.  B  h.)  63 

N.   W.  'ii 

§   6.    Property  in  hands  of  carrier. 

(Minn.;     IN!!.-;.) 

Property  in  the  hands  fit"  rj  car- 

rier in  transit  to  a  place  outside  of  the  -: 
not  subjeel  to  ga  rni  shi  i  bough  it   is  within 

the  state  at  the  time  of  the  service  of  the  gar 
summons.-    Stevehot  v.   Eastern  Ry.  Co. 
!  "■.,.)  63  N.  W.  256. 
61  -Minn.   104. 

§   7.    Property  pledged. 
(Xel>.;    istic;.) 

ditors  by  garnishment  pro- 
ceedings may  compel  a  secured  creditor  to  ac- 

•  ant   to     i  he  surplus  thai  i 

ing  tl 
pay  which  the  property  was  pledged. — Aetna  Ins. 
Co.    of    Hartford,    Cain.,    v.    Bank    of    Wilcox 
(Neb.)  07  X.  W.   III), 
is  Neb.  544. 

§   8.    Contingent  liabilities. 

[n]     (Wis.:    1S!)4.) 

The  claim  of  an  assured  against  a  fire 
insurance  company  cannot  be  garnished  before 
proofs  of  claim  have  been  filed  with  the  com 
pany,  and  before  the  time  has  elapsed  within 
which,    by   the  terras   of   the   policy,    the 

pany  may,   at  its  option,   replace   the   g 

stroyed. — Dowling  v.  Lancashire  Ins.  Co.,  61  N. 
W.  70,  .89  Wis.  96. 

lb]     (Wis.:    180O.) 

A  policy  issued  to  an  employer  recited 
that  it  was  issued  on  application  for  "indem- 
nity against  claims  for  compensation  for  per- 
sonal injuries,"  and  stipulated  that  assurer 
should  pay  to  the  employer  "all  sums  for  which 
it  shall  become  liable  to  its  employes."  The  con- 
ditions of  the  policy  prohibited  the  employer 
from  settling  with  its  employes  without  the 
consent  of  the  assurer,  who  was  also  to  assume 
charge  of  actions  against  the  employer;  and  al- 
so provided  that  the  employes  should  nol  sue 
on  the  agreement  after  a  certain  time,  unless 
an  action  against  the  employer  was  then  pend- 
ing. Veld  that,  on  entry  of  judgment  by  the  in- 
jured employe  against  the  employer,  the  liabil- 
ity of  the  assurer  for  payment  of  the  judgment 
becomes  "due  absolutely"  (Rev.  St.  §  2769),  so 
as  to  render  him  liable  thereon  in  garnishment 
proceedings  by  the  employe. — Hoven  v.  Employ- 
ers' Liability  Assur.  Corp.  (Wis.)  07  N.  W.  46. 
93  Wis.  201. 

5   9.    Debts  not  dne. 
(S.  D.;    1SOC.) 

A  garnishment  is  ineffectual  where  it 
does  not  appear  that  anything  is  due  the  judg- 
ment defendant  at  the  time  the  garnishment 
is  served.— Bedford  v.  Kissick  (S.  D.)  67  N.  W. 
009. 
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§    10.    Assignment  before  garnishment. 

(Mich.;    18!><>.> 

S.  transferred  to  F>.  a  judgment  and  oth- 
er property,  by  an  assignment  absolute  in  form. 
and  apparently  accompanied  by  delivery,  though 
as  to  S.  and  his  creditors  it  was  probably  a 
mortgage.  Held,  that  a  garnishment  of  the 
judgment  debtor  by  S.'s  creditors  after  the  as- 

igi  merit  to  B.  could  not  reach  the  judgment 
or   its  proceeds,  in  thp  absence  of  fraud  in  the 
.uncut.— Blumenthal  v.  Simons  (Mich.)  67 
.\.  W.  1102. 

§   11.    Property  fraudulently  transferred. 

[nl     (Mich.:    1895.) 

Under  8  How.  Ann.  St.  §  8091,  providing 
that  if  a  person  garnished  has  property  of  the 
principal  defendant,  under  a  conveyance  void  as 
to  creditors  of  defendant,  or  if  he  has  received 
and  disposed  of  such  property,  which  is  held  by 
such  a  conveyance,  he  may  lie  adjudged  liable 
as  garnishee,  though  defendant  could  not  have 
sued  him  therefor,  the  liability  of  the  garnishee 
depends  on  the  conveyance  being  in  fraud  of 
the  general  creditors  of  defendant,  and  not  on 
fraud  being  perpetrated  on  the  particular  per- 
son from  whom  defendant  bought  the  property. 
— Gumberg  v.  Treusch  (Mich.)  01  N.  W.  8T2.  ' 
103  Mich.  543. 

fb]     (Mich.;    1S95.) 

Under  such  statute,  the  garnishee  is  lia- 
ble if  the  indebtedness  of  the  defendant  to  him, 
for  which  the  property  was  given  to  him,  was 
not  bona  fide:  and  it  was  not  bona  fide  if  it 
was  created  by  the  garnishee  furnishing  defend- 
ant with  a  stock  of  goods,  and  assisting  him  to 
get  a  false  commercial  rating,  that  defendant 
might  buy  goods  on  credit,  and  turn  them  over 
lo  him.— Gurnberg  v.  Treusch  (Mich.)  01  N.  W. 

103  Mich.  543. 

[c]     (Wis.;    1896.) 

One  who,  as  authorized  agent  of  the  as- 
signee of  two  mortgages,  has,  under  a  power 
therein,  taken  possession  of  the  mortgaged  chat- 
tels, to  sell,  and  apply  the  proceeds  in  satisfac- 
tion of  the  debt,  and  return  the  surplus,  if  any, 
to  the  mortgager,  but  who,  immediately  on  be- 
ing garnished  by  a  judgment  creditor  of  the 
mortgagor,  voluntarily  surrenders  the  property 
to  the  assignee  of  the  mortgages,  is  not  liable 
as  garnishee,  though  one  of  the  mortgages  was 
executed  with  intent  to  defraud  the  mortgagor's 
creditors,  and  the  other  was  valid  only"  for  a 
sum  less  than  the  amount  for  which  the  chat- 
tels were  subsequently  sold  bv  such  assignee, 
notwithstanding  Sanb.  &  B.  Ann.  St.  §  27GS. 
providing  that,  from  the  time  of  the  service  of 
the  summons,  the  garnishee  "stands  liable  to  the 
plaintiff  in  the  amount  of  the  property,  moneys, 
credits  and  effects  in  his  possession,  or  under  his 
control,  belonging  to  the  defendant,"  and  that 
such  property,  moneys,  credits,  and  effects  em- 
brace those  "held  by  a  conveyance  of  title  void 
as  to  creditors  of  the  defendant."— JGore  v. 
Sklute  (Wis.)  68  N.  W.  396. 

ii   12.    Effect  of  foreign  judgment  against 
garnishee. 
(Iowa;    1896.) 

A  judgment  recovered  against  a  railroad 
company  for  wages  due  an  employe  is  no  bar 

ior  garnishee  proceedings  against  the  com- 
pany in  another  state.— Willard  v.  Sturm  (Iowa) 
65  N.  W.847. 

§    13.    Question  for  jury. 
(Mich.;   1896.) 

In  an  action  against  a  garnishee  of  an 
insolvent   debtor,   the  bookkeeper  of  the  insol- 
testified  that  all  the  entries  of  goods  sold 
to  the  garnishee  were  in  his  own  handwriting; 
that  he  knew  of  no  instance  where  goods  order- 
■   the   morning   were    not    sent    out   before 
nor  of  any  instance  where  a    memoran- 
dum of  goods  sent  out  during  the  noon  hour  was 


turned  in  to  him.  A  drayman  testified  that 
he  had  often  during  the  noon  hour  been  employ- 
ed by  the  insolvent  in  haul  goods  to  the  gar- 
nishee, and  that  these  goods  were  in  the  orig- 
inal packages.  It  also  appeared  that  goods  rt 
eeived  were  not  entered  on  the  books  until  they 
were  unpacked.  Held,  that  the  question  wheth- 
er goods  were  delivered  to  the  garnishee,  of 
which  no  entry  was  ever  made,  and  which 
were  not  paid  for,  should  have  been  left  to  the 
jury.— Gumberg  v.  Treusch  (Mich.)  OS  N.  W. 
-36. 


II.  ISSUANCE  AND  SERVICE  OF  WRIT. 

Notice,  see  post,  §  20. 

§14.    'When  principal  suit  is  commenced. 

(Mich.;    1895.) 

A  suit  is  commenced,  within  the  meaning 
of  How.  Ann.  St.  §  Su.JS,  so  as  to  authorize  the 
issuance  of  a  writ  of  garnishment,  when  lh 
laration  is  filed,  though  defendant  has  not  been 
served  with  process.  —  McDonald  v.  Alanson 
Manuf'g  Co.  (Mich.)  64  N.  W.  730. 

§15.    .Writ  sued  out  by  defendant. 

(Mich.;   1890.) 

Under  3  How.  Ann.  St.  §  8058,  providing 
that,  "in  all  cases"  where  there  remains  any  sum 
unpaid  on  "any"  judgment  or  decree,  garnish- 
ment may  issue  on  affidavit  of  the  "plaintiff," 
his  agent,  etc.,  the  word  "plaintiff"  refers  to 
the  party  moving  in  the  garnishment  proceed- 
ings, and  therefore  a  defendant  who  has  recov- 
ered judgment  against  the  plaintiff  may  sue  out 
a  writ  of  garnishment. — Esler  v.  Adsit  (Mich.) 
00  X.  W.  4S5. 

§    16.    Mistake  in  garnishee  summons. 
(Mich.:    1895.) 

Though  2  How.  Ann.  St.  §  S05S,  requires 
the  garnishee  to  be  warned  to  pay  no  more  mon- 
ey to  the  principal  debtor,  a  garnishee  summons, 
by  clerical  mistake,  warning  the  agent  of  plain- 
tiff, who  drew  the  affidavit,  to  pay  no  more  money 
to  the  principal  debtor,  was  not  fatal  to  the 
validity  of  the  proceedings.— Millard  v.  Lenawee 
Circuit  Judge  (Mich.)  64  N.  vV.  1046. 

§17.    Jurisdiction    of    principal    defend- 
ant. 
(Mich.;    1890.) 

The  failure  to  obtain  jurisdiction  of  the 
nonresident  principal  defendant  within  the  re- 
quired time  does  not,  where  jurisdiction  is  sub- 
sequently acquired,  prevent  judgment  from  be- 
ing taken  against  the  garnishee,  the  garnish- 
ment proceedings  not  having  been  dismissed  pre- 
vents to  the  time  jurisdiction  was  acquired 
over  the  principal  defendant. — Coe  v.  Hinkley 
(Mich.)  67  N.  W.  915. 

§18.    Issuance  to  another  county. 
(Neb.;   1805.) 

Under  Code  Civ.  Proc.  §  207,  authorizing 
garnishment  against  any  person  or  corporation 
"within  the  county  where  the  action  is  brought," 
who  has  property  in  his  possession  belonging 
to  defendant,  an  order  of  garnishment  cannot 
issue  to  any  county  other  than  that  in  which 
the  principal  action  is  pending. — South  Omaha 
Nat.  Bank  v.  Farmers'  &  Merchants'  Nat.  Bank 
(Neb.)  03  N.  W.  128. 
45  Neb.  29. 


III.    PROCEDURE. 

Effect  of  judgment  against  garnishee  on  claim 

of  third  person,  see  post.  §  32. 
Evidence  on  claim  by  third  person,  see  post,  § 
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§    10.    In  general. 

I  ii  I     i  Mlota.i    iwi.V) 

Where  a  Is  from  a  Judg- 

ment again 
debtor 

ceedings  for  review  by  certiorari.— Lichtei 
v.  Eoamer  (Mich.)  63  N.  W.  963. 

I  1. 1     (Mich.;    i>:-ii.i 

where  two  ttio       under  a  bi 

name,  h  hen  ad  ing  together,  is- 

S  of  insurance 
hal    hali    thei  eoi    ia  ini  ured    by   each, 
they  may   be  under  thai    nan 

their  liability,  and  a  single  judgment  rendered 

•  in   in   that  uame.-   Ferry  v.   I 
nati  Underwriters  (Mich.)  69  N.  W.  483. 
I «- 1     (Minn. i    isiir,.) 

I   for  plaintiff  in  the  main 
action,  a   motion   to  di  misa  ancillary  garnishee 

Ewa  i  in.  maturely 
roughl    was  properly  denied.-   Iscliu  v.  Simon 
(Minn.)  64  N.  W.  l  13. 
62  .Minn.   L28. 

§  20.    Notice. 

(I.iimi;     \>:l~.\ 

A  uotice  of  suit  in  a  Justice  court  stated  thai 
an  attachment  had  i  ed,  and  a  railroad 
inj  named  had  been  attached  as  garnishee. 
Held  sufficient  uotice  of  the  garnishment  proceed- 
ings, under  Miller's  Code,  §  2975,  providing  that 
no  judgment  shall  be  entered  in  the  garnishment 
proceedings  until  the  principal  defendant  shall 
have  had  personal  notice  thereof.— Ammerman 
v.  Vosburg  (Iowa)  70  N.  W.  020. 

§  21.   Affidavit, 
[n]     (Mich.:    1895.) 

Under  2  How.  Ann.- St.  5  8058,  provid- 
ing that  the  affidavit  for  garnishment  shall  he 
filed  "at  the  time  of  or  after  the  commei  - 

i  suit,"  an  affidavit  made  upon  the  same 
day  with,  but  before,  the  commencement  of  the 
suit,  and  reciting  that  the  snit  was  "about  to  be 
commenced."  is  sufficient. — Millard  v.  Lenawee 
Circuit  Judge  (Mich.)  64  N.  W.  1046. 
[b]     (Mlnn.j    1895.) 

In  an  action  against  two  defendants,  an 
affidavit  of  garnishment  statins  that  the  gar- 
nishee "is  indebted  to  the  said  defendants  in  an 
amount  exceeding  the  sum  of  fifty  dollars"  is 
sufficient  to  charge  the  garnishee  for  a  debt  due 
by  him  to  one  defendant  only. — Aultman,  Miller 
&  Co.  v.  Marklev  (Minn.)  63  N.  W.  1078. 
61  Minn.  404. 

§  22.    Effect  of  appearance. 
(Minn.:    1895.) 

Where  the  court  has  jurisdiction  of  de- 
fendant, the  voluntary  appearance  of  a  gar- 
nishee waives,  as  to  him,  defects  in  the  affidavit 
of  garnishment.  —  Aultman,  Miller  &  Co.  v. 
Marklev  (Minn.)  63  N.  W.  1078. 
61    Minn.  404. 

§   23.    Answer  of  garnishee. 
(Wis.;    is!)5.) 

Where  it  appeared  from  the  garnishee's 
answer  that  it  held  a  draft  for  collection  for  de- 
fendant, and  that  the  moneys,  when  collected, 
were  to  be  used  "only  for  account  of"  defendant, 
and  there  was  no  allegation  that  defendant  trans- 
ferred his  title  thereto,  there  was  at  least  a 
prima  facie  indebtedness  from  the  garnishee  to 
defendant. — John  R.  Davis  Lumber  Co.  v.  First 
Nat.  Bank  (Wis.)  63  N.  W.  1018. 
90  Wis.  464. 

§   24.    Evidence, 
[a]      (Mich.;    1895.) 

There  being  evidence  that  the  transac- 
tions of  defendant  and  the  garnishee  were  col- 
lusive, defendant's  testimony  was  admissible 
against  the  garnishee,  as  in  a  case  of  conspiracy. 
— Gumberg  v.  Treuseh  (Mich.)  01  N.  W.  872. 
103  Mich.  543. 


|l,|     (Mich. |    1895.) 

In  plaintiff 

1     inhere     v .    '1 1 
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103    Mich.  548. 

|i|      (Mich. I     1890.) 

'in  aii  iss::,-  whether  the  ee  was 

on  of  tin-  debtoi  •■  ben  ear- 

i   to  admit  evidence  that, 
day  after  hi 
a  n  ritten  demand 

i  thai  iIm-  board  of  <.: 

ors   of   tin-  debtor   (ormall  I    on    I 

mand,    and    turned    th  over    to    him.— 

Krementz  v.  Howard  (Mich.)  07  N.  W.  526. 

§  25.    Evidence    of    debt— Effect   of   judg- 
ment. 
(Wis.;     1896.) 

A  judgment  in   favor  of  a  creditor  and 
against  the  debtor  is  conclusive  evidence,  in  a 

iuen1  gar  i  amem  suit,  of  the  rela 
ship  of  debtor  and  creditor,  and  of  the  amount 
of  the  debt,  in  the  absence  of  fraud  or  collu- 
sion, or  want  of  jurisdiction,  or  error  in  the  en- 
try of  the  judgment.  .1.  &  II.  Classens  Co.  v. 
.  N.  W.  11-2. 
93  Wis.  579. 

§  26.    Instructions. 
(Midi.;     1896.) 

In  garnishment  proceedings  against  one 
to  wli.  i  j  ed  in  trusl  for  cred 

itors    name,],    not    including    plaintiff,    plaintiff 
claimed  that  tie.   i  was  fraudulent  as  tn 

S.,  one  et  such  to  whom  defendant 

had  pail  part  of  the  proceeds  of  the  pro 
and  claimed  thai  the  garnishee  was  in  p 
s'n.u  when   i  'i  in-  garnishi 

that  he  took  possession  the  day  after  1" 
garnished.     It  appei  red  thai  tie  property  was 
insufficient  to  pay  the  creditors,  nil.. 
who  were  named  in  the  mortgage.      Held,  that 
it  was  not  error  to  charge  that   the  only 
tion    for    the   jury    was    whether    the    garnishee 
was  in  possession  when  garnished. — Krementz  v. 
Howard    (Mich.)    07    N.    W.    520. 

§  27.   Costs. 
Ia]     (Mich.:    1895.) 

Under  How.  Ann.  St.  §  807",  providing 
that  if  judgment  shall  be  rendered  against  a 
garnishee,  in  an  action  against  him,  for  a  great- 
er amount  than  he  would  have  been  Chargeable 
for  on  his  disclosure,  it  shall  carry  full  costs, 
a  garnishee,  after  denying  any  indehtedi, 
his  disclosure,  is  liable  for  costs  where  judg- 
ment was  rendered  against  him  in  such  action. 
— Jackson  v.  Leelanaw  Circuit  Judge  (Mich.)  65 
N.  W.  230. 

lb]      (Mich.  J    1S95.) 

2  How.  An-..  St.  5  S09S.  providing  fhat, 
"if  the  garnishee  shall  appear  and  make  dis- 
closure. *  *  *  he  shall  be  allowed  his  costs 
*  *  *  and  counsel  fees."  must  he  construed 
with2  How.  Ann.  St.  §  su7.'!.  providing  that  on  a 
trial,  if  "judgment  shall  he  rendered  against  the 
garnishee  for  a  greater  amount  *  *  *  than 
he  would  have  been  chargeable  for  on  his  dis- 
closure, it  shall  carry  full  costs."  and  a] 
only  when  no  issue  is  framed,  and  the  garnishee 
is  adjudged  liable  on  his  answer  or  is  dischar- 
ged. Montgomery  and  Hooker,  JJ..  dissenting. 
— Woh-ott  v.  Lenawee  Circuit  Judge  (Mich.)  65 
N.  W.  286. 

§  28.    Supplemental     disclosure     or    pro- 
ceedings. 

(Iowa;   I8i)(>.) 

Where,  at  the  time  an  order  is  entered  in 
garnishment  proceedings,  the  garnishee   has   in 
his  hands  uncollected  securities  of  the  de 
which  he  is  required  to  account  for  when  col- 
lected, supplemental  proceedings  may  be  had  in 
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the  matter  on  hi:*  failure  to  account,  and  the 
court  ninv  make  further  orders. — McDonald  v. 
Creager  (Iowa)  65  N.  W.  1021. 

§   29.    Action  on  bond — Burden  of  proof. 
(Minn.;    isiiii.i 

In  an  action  on  i  bond  given  to  procure 
the  discharge  of  a  garnishee,  under  Gen.  St. 
....  the  burden  is  on  defendants  to 
identify  the  indebtedness  due,  or  the  property 
or  effects  in  the  hinds  of  the  garnishee,  which 
writ'  impounded  by  the  garnishment  proeeed- 
Ing.  Qreengard  v.  Fretz  (Minn.)  65  N.  W.  949. 
64   Minn.   10. 


IV.    CLAIMS   BY   THIRD   PERSONS. 

Protection   of  garnishee  from   other  suits,   see 
post,  §  35. 

§  30.   Demand  for  trial  of  issues. 
(Mich.;    1896.) 

Under  2  How.  Ann.  St.  §  8068,  providing 
that  the  affidavit  for  garnishment  shall  be  con- 
sidered as  a  declaration,  and  that  the  disclo- 
sure by  the  garnishee  shall  be  considered  as  a 
plea,  and  that  admissions  therein  shall  be  prima 
facie  evidence  of  the  truth  of  the  matter  ad- 
mitted, but  that  plaintiff  or  garnishee  may, 
within  10  days  after  such  disclosure,  demand  a 
trial  of  the  cause,  when  construed  with  3  How. 
Ann.  St.  §  80S5,  providing  for  the  intervention 
m|'  other  claimants  when  the  answer  of  the  gar- 
nishee declares  that  other  persons  claimed  the 
fund,  a  demand  for  a  trial  of  issues  as  against  a 
garnishee  is  not  necessary  where  the  disclo- 
sure is  accepted  as  true,  except  as  against  the 
claim  of  a  third  party  who  voluntarily  inter- 
venes.— Muncey  v.  Sun  Ins.  Office  (Mich.)  67 
N.  W.  562. 

§  31.    Evidence. 

(Minn.;    1897.) 

The  disclosure  of  the  garnishee  is  compe- 
tent in  favor  of  a  claimant,  and  against  plain- 
tiff, to  identify  the  property  to  which  the  claim- 
ant asserts  a  right. — Bradley  v.  Thorne  (Minn.) 
69  N.  W.  909. 

§  32.    Effect    of    judgment    against    gar- 
nishee. 

I  Midi.:    1896.) 

Where  an  assignee  of  a  claim  intervenes 
in  garnishment  proceedings  by  a  creditor  of  his 
Re  iignor,  instituted  against  the  guarantor  of  the 
claim  assigned,  a  judgment  in  favor  of  the  gar- 
nishing creditor  against  the  guarantor  is  bind- 
ing on  the  assignee,  as  a  payment  in  favor  of 
the  principal  debtor.— Coe  v.  Hinkley  (Mich.) 
<;7  N.  W.  915. 


V.   RIGHTS    AND    LIABILITIES    OF 
GARNISHEE. 

Effect  of  judgment  in  favor  of  defendant,  see 
post,  §  39. 

§  33.    Accounting. 

£a]     ilun-a;   1896.) 

A  garnishee,  who  is  required  by  the  order 
of  the  court  to  account  for  the  proceeds  of  se- 
curities in  his  hands  after  their  collection,  is  on- 
to credit   for   all  proper  expenses   of  col- 
li, and  may  contract  with  and   pay  attor- 

cessary  litigation,  subject,  only,  to  the 

lion  that  the  charges  shall  be  reasonable. 
—McDonald  v.  Creager  (Iowa)  65  N.  W.   1021. 
tb]     (Iowa;    1896.) 

A  garnishee  cannot  be  required  by  a  court 
to  account  for  and  pay  into  court  more  than  is 
ary   to   satisfy   the  plaintiff's   claim.— Mc- 
Donald v.  Creager  (Iowa)  65  N.  W.  1021. 
4  N.W.DIG— 27 


[c]     (Iowa;    1896.) 

By  an  order  requiring  a  garnishee  to  pay 
into  court  the  surplus  from  the  proceeds  of  cer- 
tain securities  of  the  debtor  in  his  hands,  after 
satisfying  prior  claims  therefrom,  such  garnishee 
is  made  responsible  for  the  proceeds  of  all  th" 
securities,  whether  actually  received  by  him  or 
not. — McDonald  v.  Creager  (Iowa)  65  N.  \V. 
1021. 

§   34.    Interest. 

(Minn.;    1S97.) 

The  rule  that  a  garnishee  is  not  chargeable 
with  interest  (as  damages  for  the  detention  of 
money)  while  he  is,  by  attachment,  restrained 
from  making  payment,  applies  only  where  he 
is  a  mere  stakeholder,  ready  and  willing  to  pin- 
to whomsoever  the  court  directs,  and  not  where 
he  assumes  the  attitude  of  a  litigant. — Ray  v. 
Lewis  (Minn.)  69  N.  W.  1100. 

§  35.    Protection  from  other  suits. 

[a]  (Minn.;    1897.) 

An  answer  alleged  that  defendant  had  been 
garnished  for  the  same  demand  claimed  by  the 
plaintiff  in  an  action  by  a  third  party  against 
the  husband  of  plaintiff,  that  she  appeared  as 
claimant  in  the  garnishee  action,  and  judgment 
was  entered  therein  in  favor  of  the  defendant, 
discharging  him  as  garnishee,  "from  which  judg- 
ment an  appeal  has  been  commenced  by  the 
plaintiff  [in  the  garnishee  action],  as  provided 
by  law."  Hrbl,  that  the  answer  did  not  state 
a  defense.— Larson  v.  Shook  (Minn.)  70  N.  W. 
775. 

[b]  (N.  D.;    1S95.) 

In  an  action  on  an  insurance  policy  by 
an  assignee  thereof,  it  was  no  ground  for  abate- 
ment that  a  garnishment  proceeding  instituted 
against  the  company  a  year  before,  in  another 
state,  in  an  action  against  insured,  was  still 
pending,  when  it  appeared  that  at  the  time  the 
proceeding  was  commenced  the  comoany  knew 
that  insured  had  assigned  the  policy  to  plaintiff. 
— Purcell  v.  St.  Paul  Fire  &  Marine  Ins.  Co. 
(N.  D.)  64  N.  W.  '.143. 
5  N.  D.  100. 

Pendency  of  action  in  another  state,  see  "Abate- 
ment and  Revival,"  §  7. 


VI.    PAYMENT  BY  GARNISHEE— 

RIGHTS  AND  LIABILITIES 

AFTER  JUDGMENT. 

§   36.    Application  of  statute. 

(Iowa;    1895.) 

In  a  suit  by  a  landlord  for  the  conver- 
sion of  grain  sold  by  his  tenants  to  defendant 
upon  which  he  had  a  lien,  it  appeared  that  he 
had,  in  a  previous  action  against  his  tenants, 
garnished  defendant,  and  that  it  paid  over  an 
amount  due  for  other  grain  to  the  sheriff,  and 
took  a  receipt  from  him.  Eeld,  that  Code,  § 
2986,  providing  that  a  garnishee  may  exonerate 
himself  from  further  responsibility  by  paying 
over  to  the  sheriff  the  amount  owing'  by  him. 
and  section  3047,  which  provides  for  the  dis- 
charge of  a  person  indebted  to  a  defendant  in 
execution  upon  the  payment  of  the  amount  of 
the  debt  to  the  sheriff,  discharged  defendant 
only  from  its  obligations  to  the  debtor,  and  had 
no  application  to  a  subsequent  suit  by  the 
plaintiff  against  it  for  conversion  of  other  prop- 
erty.—Kramer  v.  J.  Q.  Adams  &  Co.  (Iowa)  63 
N.  W.  ISO. 

§   37.    Payment  into   court. 

tal     (Iowa:    1897.) 

Plaintiff  in  garnishment  cannot  complain 
of  an  order  directing  garnishees  to  pay  into 
court  the  money  in  dispute,  the  order  not  being 
final.— Stetson  v.  Northern  Inv.  Co.  (Iowa)  70 
N.  W.  595. 
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court   i  ej    due  from  them  to  an  attachment 

ool    exceeding   the  attach]     ;  I 
itor's  claim  in  such  court,  arc  not  liable  after- 
wards to  pay  the  same  amount  at  the  suit  of 
the   attachment    debtor,    though    such    payment 
was  made  l"  fore  jurisdiction  bad  been  a 
of    the    attachment    debtor.-   Scott    v.    Kirsck- 
bnum  (Neb.)  66  X.   W.  413. 
47  Neb.  331. 

§   39.    Effect  of  judgment  in  favor  of  de- 
fendant. 

In]     (Mien. |    1895.)  „„„    .  „ 

s         I  aws   1891.  p.  228,  §  28,  providing 
that  in  all  cases  before  a  justice  when'  del 
prevails  or  takes  an  appeal  in  the  principal  suit 
•  ml  shall  make  an  order  releasing  moneys 
garnished,    must    be    read    in    connection    with 
kow.  Aim.  St.  §§  8037,  8038,  8040,  8041 
garnishee  is  not  released  from  plaintiff's  claim  by 
a   judgment   in   favor  of  defendant  from    which 
olaintiff   has  appealed.— Erickson  v.  Duluth,  S. 
S    &  \    By.  Co!  (Mich.)  63  N.  W.  420. 
105  Mich.  415. 

lb]     (Mien.:    1895.) 

Under   How.   Ann.   St.  §  8011,  providing 

tfaa1  >t  plaintiff  fails  to  recover  judgment  against 

i:t  it  shall  be  deemed  a  discontinuance  of 

all  proce  dings   against   a   garnishee,   whe 

stated  in  connection  with  How.  Ann.  St.  ss  8037, 

8040,  providing  for  proceedings  against  a 
garnishee  after  "final  determination"  against  de- 
fendant, a  garnishee  is  not  released  from  plain- 
tiff's claim  bv  a  judgment  in  a  justice's  court  in 
favor  of  defendant,  from  which  plaintiff  has  ap- 
pealed.—Ericbson  v.  Duluth,  S.  S.  &  A.  Ry.  Co. 
(Mich,  i  63  N.  W.  420. 

105  Mich.  415. 

GAS  COMPANIES. 

Construction   of  contract  with   city,   see,   also, 
"Municipal  Corporations,"  §  62. 

la]     (Iowa;    1S95.)  . 

In  an  action  to  restrain  defendant  from 
withholding  gas  from  plaintiff,  it  appeared  that 
defendant  bought  a  gas  plant  of  plaintiff,  and 
agreed,  as  a  part  of  the  consideration,  to  fur- 
nish him  with  gas  "for  ordinary  purposes,"  in- 
cluding a  gas  log  and  two  street  lamps,  for  20 
years:  that  plaintiff's  residence  contained  32 
rooms,  and  required  the  use  of  much  gas,  and 
that  the  gas  log  consumed  oenrl3  60  cubic  feet 
per  hour,  and  was  lighted  a  large  part  of  the 
time  in  chilly  weather;  that,  during  the  year 
previous  to  the  bringing  of  the  action,  plaintiff 
used  300,000  cubic  feel  of  gas,  but  that  that 
amount  was  in  excess  of  the  amount  being  used 
when  the  contract  was  made;  and  that  no  other 
consumer  of  defendant's  eas  situated  similarly 
to  plaintiff  used  over  64*000  cubic  lcet  per  year. 
Held,  that  plaintiff's   use  of  gas  should   be  lim- 
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ontract 
t  01 
mine,  in  for  it. — D  I 

v.   Moivtou  Truck  &   Storage  Co.  (Mich.)  ti'J  N. 
W.   859. 


GENERAL  APPEARANCE. 

See  "Appearance,"  §  2. 

GENERAL  ASSIGNMENT. 

See  "Assignment  for  Benefit  of  Creditors." 

GENERAL  DEMURRER. 

See  "Pleading,"  §  23. 


GIFTS. 

I.  INTER  VIVOS.  §§  1-3. 
II.  CAUSA  MORTIS,  §§  4-6. 

Adverse  possession  by  donee,  see  "Adverse  Pos- 
session," §  16. 

Antenuptial  gifts,  see  "Husband  and  Wife," 
|  23. 

Between  husband  and  wife,  see  "Husband  and 
Wife,"  §  27. 

By  county  to  state  institution,  see  "Counties,  ' 
§  37. 

Capacity  to  take  charitable  gifts,  see  "Chari- 
ties," §  2. 

I.    INTER  VIVOS. 

§   1.    Delivery. 

lal     down;    1S!>5.> 

Where  plaintiff,  who  lived  with  defend- 
ant, to  whom  he  was  bound,  claimed  certain 
chattels  kep'  at  their  common  home  as  a  gift 
from  defendant,  and  exercised  control  of  the 
pro  lerty,  which  defendant  recognized  as  belong- 
ing to  plaintiff,  the  jury  may  prop,  rly  find  that 
the  gift  was  delivered.— Olson  v.  Gifford  (Iowa) 
65  X.  W.  294. 
lb)    (Mlcb.i  1896.) 

Delivery  of  a  mortgage  by  a  moi   - 
to  her  husband,  to  be  delivered  to  complainants 
on  her  death,   foil  .wed  by  due  delivery  to  com- 
plainants, is  a  sufficient  delivery  of  the  gift.— 
Hagerman   v.  Wigent  (Mich.)  Go  N.  W.  756. 

§   2.    Evidence. 

la]     (Iowa:    1S95.) 

(  Pi  an   issue  as  to  the  ownership  of  cer- 
tain chattels  chain  ed  by  plaintiff  as  a  gil 

idant,    with  whom  he  was  living,  eyi 
thai    when  appraisers  were  called  to  divide  de- 
fendant's  property   between   him   and   his    wife 
defendant  pointed  out  the  chattels  in  qui 
•is  the  property  of  plaintiff  was  admissible. — 01- 
son  v.  Gifford'  (Iowa)  65  N.  W.  294 
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[b]     (Mich.;    1803.) 

A  letter  iu  which  deceased  promised  "to 
give"  claimant  a  home,  and  a  lump  sum  of 
money,  is  not  competent  to  show  that  he  had 
made  her  a  present  of  a  like  sum  11  years  pre- 
vious.—Frank  v.  Morley's  Estate  (Mich.)  64  N. 
W.  577. 

§  3.    Parol  gift  of  land, 
la]     (Iowa:    189C.) 

A  parol  sift  of  land  by  father  to  son  is  not 
shown  by  evidence  that  the  father  stated  after 
the  marriage  of  his  son  that  he  intended  to  give 
him  the  land,  but  would  retain  the  deed  until 
the  son  became  of  age,  and  that  he  had  given  the 
son  the  entire  management  of  the  land,  after  hav- 
ing put  him  in  possession,  and  permitted  him  to 
lease  the  land  and  receive  the  rents. — Wilson  v. 
•Wilson  (Iowa)  GS  N.  W.  910. 
[b]     (Neb.;    1895.) 

A  parol  L.-ift  of  land,  accompanied  by  pos- 
session and  improvements  by  the  donee,  will  be 
protected  in  equity.— Wvlie  v.  Charlton  (Neb.) 
62  N.  W.  220,  43  Neb.  840. 


II.    CAUSA   MORTIS. 

§  4.    Validity. 
(Minn.:    1895.) 

An  indorsement  and  delivery  of  a  note 
in  apprehension  of  death,  "to  be  paid  after  my 
death,"   gives    no  title.  —  Logenfeil    v.   Bidder 
(Minn.)  61  N.  W.  826. 
60  Minn.  49. 

§   5.    Capacity  of  donor. 

(Minn.;    1893.) 

xhe  fact  that  a  donor,  at  the  time  of 
making  a  gilt  causa  mortis  of  certificates  of 
deposit,  by  indorsing  the  same  to  the  donee, 
was  nut  competent  to  make  a  will,  as  a  result 
of  an  operation  performed  shortly  before,  did 
not  render  the  gift  invalid,  where  he  had  long 
intended  to  make. the  gift,  and  immediately  be- 
fore going  into  the  operating  room  had  deliv- 
ered the  certificates,  unindorsed,  to  the  donee.— 
Sass  v.  McCormack  (Minn.)  64  N.  W.  385.  ' 
62  Minn.  234. 

S  6.    As  against  creditors  of  donor. 

(N.  D.;   18!)<;.) 

When  the  personal  representative  of  the 
donor  of  a  gift  causa  mortis  lays  claim  to  the 
subject  of  tin'  sift  in  the  hands  of  the  donee  on 
the  ground  that  it  is  necessary  for  the  payment 
of  the  debts  of  the  donor,  he  must  state  facts 
showing  a  deficiency  of  assets  of  the  donor's  es- 
tate with  respect  to  debts,  and  his  recovery  will 
be  limited  to  the  extent  of  the  deficiency.— Sey- 
bold  v.  Grand  Forks  Nat.  Bank  (N.  D.)  67  N 
W.  6S2. 

5  N.  D.  460. 


GOOD  FAITH. 

Of  applicant  for  insurance,  see  "Insurance,"  §§ 
32,  33. 

Of  complainant,  see  "Specific  Performance," 
§?  7-9. 

Of  mortgagee,  see  "Chattel  Mortgages,"  §  23. 

Of  purchasers,  see  "Negotiable  Instruments," 
§1  42-57;  "Salr."  S§  SO-92;  "Vendor  and  Fur- 
chaser,"  §§  37-40. 


GOODS. 

Confusion  of.  see  "Confusion  of  Goo, Is." 
Hiring  of.  see  "Bailm 

p  im  irtgages  " 

of,    sec    "Frauds,    Statute    of,"    §§    1!)   ";: 


GOOD  WILL. 

(Iowa;    1S9C.) 

An  assignment  of  a  lease  of  a  coal  mine, 
with  the  "good  will  of  the  trade,"  does  not  car- 
ry with  it  an  obligation  that  the  assignor  will 
not  again  engage  in  the  same  business  in  the  vi- 
cinity.—Findlay  v.  Carson  (Iowa)  66  N.  W.  759. 


GOVERNMENT. 

See  "States  and  State  Officers." 

Division  of  governmental  powers,  see  "Consti- 
tutional Law,"  §§  5-15. 

GOVERNOR. 

See  "States  and  State  Oflk'ers." 


GRADE  CROSSINGS. 

See  "Railroad  Companies,"  §§  10-12. 

GRAIN  ELEVATORS. 

See  "Warehousemen." 

GRAND  JURY. 

Competency  of  grand  juror  as  witness,  see 
"Witness,"  §  5. 

Finding  new  indictment  on  dismissal,  see  "In- 
dictment and  Information,"  §  3. 

Indorsing  minutes  of  testimony  before,  see 
"Criminal  Law,"  §  93. 

§   1.    Exemption   from   duty. 
(Iowa:    1896.) 

Code,  §  228,  exempting  persons  over  65  years 
of  age  from  liability  to  serve  as  jurors,  doe's  not 
render  such  persons  incompetent,  and.  unless  they 
claim  the  exemption,  thev  are  liable  to  serve 
State  v.  Adams  (1800)  20  Iowa,  486,  followed. 
—State  v.  Edgerton,  69  N.  W.  280. 

§   2.    Apportionment. 
(Iowa:    1896.) 

Under  Code,  §  236,  requiring  the  county  au- 
ditor to  apportion  the  number  of  grand  jurors  to 
be  selected  from  each  election  precinct  "as  near 
as  practicable  in  proportion  to  the  number  of 
votes  polled  therein  at  the  last  general  election," 
slight  irregularities  in  the  apportionment  will  not 
vitiate  the  panel,  it  appearing  that  no  precinct 
had  a  less  number  of  names  apportioned  it  than 
it  was  entitled  to— State  v.  Edgerton  (Iowa)  60 
Is.  W.  280. 

§  3.    Drawing. 

la]     (Iowa.;    1S9C.) 

Act  April  20,  1S94,  which  amended  Code 
18(3.  c.  10,  tit.  3.  providing  for  tin-  selection  and 
drawing  of  jurors,  and  repealed  all  statutes  in 
conflict  with  its  provisions,  was,  by  its  exoress 
terms,  not  to  take  effect  till  July  1,  1895.  Held, 
thai  grand  juries  legally  organized  under  chapter 
it  originally  stood  for  the  year  1895  consti- 
tuted the  grand  juries  for  the  entire  year  — 
State  v.  Graff  (Iowa)  66  N.  W.  779. 
[b]     (Iowa;    1S9G.) 

The  fad  that  Frank  McCormick  and  Wal- 
riek  I>.  Bi'oers  acted  as  grand  jurors,  while  "P. 
\\\  McCormick"  and  "W.  D.  Broers"  wore  the 
names  drawn  for  the  grand  jury,  ami  retu 
by  the  township  officers,  is  no  ground  for  set- 
tins  aside  the  indictment;  the  presumption  be- 
ing that  the  officer  wh  ■  served  the  precept  did 
.-'ii   by   summoning    the   p<  rsona   named   therein, 


(§  4) 


,  V     Gl    \l:  w  I  V. 


(§  ■') 


and   thai   they   were 

UBed.     State   v.   Van    Auken   (Iowa)   68  N.    W. 

454. 

8  4.    Charge  by  court. 
I  ii  |     r Iowa i    1886.) 

An  indictment  will  be  set  aside  on  proof 
that   it   » as  found   under  expi 

lift  that  such  i:i  hould  be  i 

ed  against  defendant.— State  v.  Will  (Io 
N.   \\ 

IbJ     llowai    1800.) 

It  is  en  •  tie  court,  when  the 

jury  asks  to  l"'  discharged,  in  directing  th 

a   and   icvesl  the 

thai   I"-   feels  sun 
dence  can  be  obtained  warranting  them  in  re- 
turning indictments  for  such  violations,  and  that 

oes  nol   belicvi  as  citizi 

justify  themselves  in  going  to  their  homes  with- 
out making  an  attempt  to  ty  par- 
ties to  justice.— State  v.  Will  (Iowa)  65  N.  W. 
1010. 
[el     (Iovrai    1896.) 

That  a  portion  only  of  the  grand  jury  were, 
at  their  request,  advised  by  the  court  as  to  the 
law  applicable  to  a  case  upon  which  the  jury 
was  then  deliberating,  will  not  vitiate  the  in- 
dictment—State v.  Edgerton  (Iowa)  69  X.  W. 
280. 

§   5.    Special  venire. 
(Minn.:    1895.) 

Under  Gen.   St.   1894,  §  4850,   providing 

that  the  judge  •'may  direct  grand  and  petit  ju- 
rors to  be  drawn  and  summoned   for  any  ad- 
journed or  special    term."   the  court    may  dis- 
charge the  grand  jury  impaneled  at  a    regular 
il  term,  adjourn  the  term  to  a  future  day, 
and  order  a   new    venire  of  grand  jurors   to    be 
drawn  and  summoned  for  such  adjourned  term. 
State  v.   Peterson  iMinn.)  Go  N.  W.  171. 
61  Minn.  73. 


GRAND  LARCENY. 

See  "Larceny." 

GRANT. 

See      "Boundaries";       "Dedication";       "Deed"; 
"Easements";  "Public  Lands." 


GRAVEL  ROAD. 


See  "Highways." 


GUARANTY. 


Assignability,  see  "Assignment,"  §  2. 

act  by  married  woman,  see  "Husband  and 
Wife,"  §  9. 

Fund  of  mutual  benefit  company,  see  "Insur- 
ance," §  159. 

Insurance,  see  "Insurance."  §  13. 

Of  note,  see  "Negotiable  Instruments,"  §  58. 

§    1.    What  constitutes. 

(Minn.:     1896.) 

The  general  manager  and  the  general 
freight  agent  of  a  railroad  company  requested 
an  owner  of  stock  to  ship  the  same  to  a  certain 
party  at  a  certain  town,  agreeing  that  if  he  did 
so  the  company  would  guaranty  the  payment 
to  him  of  the  price  of  the  stock.  field,  that  the 
promise  was  a  guaranty  of  the  debt  of  the  con- 
signee, and  not  an  original  undertaking  on  the 
part  of  the  railroad  company.— Weikle  v.  Min- 


neapolis, St  I',  ft  B,  S,  M.  Ry.  Co.  (Mil.;. 
N.  W 

In, a.  296. 

i  2.    Construction  and  effect. 
In]     (Neb. i    ivit.i 

L.   sold  l>,    guarantying    'hat   It 

could   be 

•-•  that  if  it  wi 

good   any   loss  on  a   subsequent  sale;     I  >. 

• 
Held,    that    the 

I '.  was  not  required 
■  a  her   property.— Lo- 
beck  v.  Do  TON.  W  .  36. 

II. J     (Neb. |    is:. 7. i 

Whether  the  efforts  made  by  I),  to  sell  the 

Stock    slewed    l!i 

the  jury.— Lobeck  v.  Duke  (Neb.)  70  N.   W.  36. 

§  3.   Fraud. 
(Minn,  i    1896.) 

An  answer,  in  an  action  on  a  guaranty  of 
payment  of  rent,  alleging  that  plaintiff  presented 

ise  to  defendant  in  a  folded  form,  and  in- 

d  bum  i  b.a1  he  had  not  sign-  d 
viously  as  witness  in  :  iignat- 

ing  a  I  the  time  the  place  where  the  name  ■ 
be   Signed    as   a    witness    to    the    lease;     il. 

it, relying  on  the  false  representatio 
as  a  witni  bs  n 
i  the  guaranty  of  payment  of  the  rent  in- 
and  thai 

tiff   made   the    false   representations  to   i 
defendant    to    sign    the    guaranty, — sufficiently 

I   the  part  id   plaintiff. 
— Egan  v.  <  Ionian  (Miuu.l  68  N.  W.  103. 

§  4.    Consideration. 

[a]  (Minn.;    1896.) 

Extension  of  time  of  payment,  of  a  past- 
due  note  is  a  sufficient  consideration  for  a  prom- 
ise by  a  third  party  to  pay  the  note. — Pc 
v.  Russell  (Minn. I  (14  N.  W.  555. 
(32  Minn.  220. 

[b]  (Minn.:    1896.) 

The  consideration  of  a  note  is  sufficient 
consideration   for  a  contract  of  guaranty   by   a 
third    partv    indorsed    thereon,    and    del"- 
with  it.  —  D.   M.   Osborne  &  Co.  v.   Gullikson 
(Minn.)  66  N.  W.  965. 
64  Minn.  IMS. 
[o]     i  Neb.;    1896.) 

It  is  a  sufficient  consideration  for  a  guar- 
anty of  performance  of  a  contract  that  the  party 
for  whose  protection  the  guaranty  was  executed 
has  extended  credit  to  the  principal  on  the  faith 
of  the  guaranty . — Lininger  &  Metcalf  Co.  v. 
Wheat  (Neb.)  GS  N.  W.  941. 

Ill  I     (S.  D.I    1S94.) 

The  recital  in  a  written  guaranty  that  it 
was  made  "for  value  received"  is  prima  facie 
evidence  of  a  consideration  for  the  guaranty. — 
Austin,  Tomlinson  &  Webster  Manufg  Co.  v. 
Heiser  (S.  D.)  61  N.  W.  445. 
6  S.  D.  429. 

§   5.    Notice  of  acceptance. 

[a]  (Minn.:    1895.) 

Where  a  written  guaranty  is  delivered, 
not  as  an  offer,  but  as  an  acceptance  of  a  prop- 
osition, no  further  notice  to  the  guarantor  of  ac- 
ceptance by  the  grantee  is  necessary.— Lehigh 
Coal  &  Iron  Co.  v.  Scallen  (Minn.)  63  N.  W.  245. 
Gl  Minn.  63. 

[b]  (Neb.:    18»G.) 

A  guarantor,  as  a  condition  precedent  to  his 
liability,  is  not  entitled  to  notice  ..;'  the  acceptance 
of  the  following  guaranty:  "The  undersigned 
does  hereby  guaranty  the  faithful  and  full  per- 
formance of  the  party  of  the  second  part  to  the 
contract  of  all  the  agreements  and  engagements 
therein  entered  into  by  the  party  of  the  second 
part."— Lininger  &  Metcalf  Co.  v.  Wheat  (X.-b.) 
GS  N.  W.  1)41. 
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§   6.    Signature   in  blank   by   guarantor— ' 
Filling  in. 

(Minn.;    1S95.)  . 

One  who  indorsed  a  note  in  the  hands  or 
the  payee  in  blank,  for  the  purpose  of  assum- 
ing liability  as  guarantor,  thereby  authorized 
the  payee  to  write  over  the  signature  the  con- 
tract of  guaranty. — Feterson  v.  Russell  (Minn.) 
64  N.  W.  555. 

62  Minn.  220. 

§  7.   Scope. 

fa]     (Iowa:    1895.) 

Plaintiff  bought  a  draft,  drawn  by  A. 
on  B.  for  the  price  of  a  oar  load  of  oranges  sold 
by  A.  to  B.,  on  receiving  defendant's  guar- 
anty in  the  words,  "Will  guaranty  B.'s  draft 
for  car  of  oranges  from  A.,"  and  took  the  bill 
of  lading,  which  was  made  out  in  A.'s  name, 
and  attached  to  the  draft.  There  was  no  actual 
or  constructive  delivery  of  the  oranges  to  B., 
and  he  did  not  accept  the  draft.  Held,  that  de- 
fendant's liability  on  the  guaranty  depended 
on  B.'s  liability  on  the  draft,  and,  no  liability 
having  arisen  against  B.,  defendant  was  not 
liable. — Merchants'  Nat.  Bank  v.  Citizens'  State 
Bank  (Iowa)  01  N.  W.  1065. 
93  Iowa,  650. 

[b]  (Iowa;   1S9G.) 

Undtr  a  guaranty  that  a  principal  will 
take  and  pay  for  certain  goods  as  needed  from 
week  to  week,  and  take  and  pay  for  all  before 
a  certain  date,  delivery  of  the  goods  before  that 
date  is  essential  to  the  liability  of  the  guarantor. 
—Springer  Lithographing  Co.  v.  Graves  (Iowa) 
66  N.  W.  66. 

[c]  (Mich.;    1896.) 

A  contract  of  guaranty  guarantied  the 
payment  of  all  moneys  collected  by  one  V.  for 
account  of  the  guarantees,  and  of  all  moneys 
which  they  might  advance  to  V.,  and  all  indebt- 
edness due  or  which  might  become  due  the  guar- 
antees in  excess  of  the  amount  due  V.,  under 
any  agreement  between  the  guarantees  and  V. 
Held,  that  the  guaranty  applied  to  all  future 
modifications  of  the  employment  contract  be- 
tween the  guarantee  anil  V.,  and  therefore  a 
change  in  the  contract  was  immaterial. — John 
A.  Tolman  Co.  v.  Griffin  (Mich.)  69  N.  W.  619. 
Id]     (Mich.:   1S96.) 

Under  such  a  guaranty,  the  guarantors 
are  not  liable  for  indebtedness  between  V. 
and  the  guarantees,  arising  outside  of  the  em- 
ployment. — John  A.  Tolman  Co.  v.  Griffin 
(Mich.)  69  N.  W.  649. 

[ej     (Mich.:    189G.) 

A  provision  in  a  guaranty  contract  that 
the  account  between  the  guarantee  and  the  em- 
ploye, kept  by  the  guarantee,  payment  of  which 
was  guarantied,  should  be  conclusive  on  the 
guarantors,  does  not  preclude  them  from  at- 
tacking the  account  as  including  items  relat- 
ing to  business  not  covered  by  the  guaranty. — 
John  A.  Tolman  Co.  v.  Griffin  (Mich.)  69  N.  TV. 
649. 

If]     (Minn.;    1895.) 

Whether  it  was  reasonable  for  the  gran- 
tee to  extend  credit  to  the  amount  of  .$1,300  on 
a  guaranty  that  "I  hereby  agree  to  become  re- 
sponsible for  any  amount  of  credit  you  may  give 
him"  is  a  question  for  a  jury. — Lehigh  Coal  & 
Iron  Co.  v.  Seallen  (Minn.)  63  N.  W.  245. 
61  Minn.  63. 
Ik]     (Minn.;    1896.1 

A  letter  of  credit  in  part  as  follows:  "I 
request  that  should  J.  order  books  from  you 
at  ony  time  within  two  months  from  date  of 
this  letter  of  credit,  that  you  ship  the  same  to 
his  order;  and  I  hereby  obligate  myself  to  see 
that  they  are  paid  for  within  30  days  after  the 
books  arrive  at  destination,  provided  J.  should 
fail  to  pay,  and  the  amount  of  the  bill  does  not 
•  1  $100," — did  not  authorize  the  addressee 
e  credit  to  J.  in  an  unlimited  amount  will- 
in  the  designated  period  of  time,  and  then  com- 
pel the  writer  to  respond  to  the  extent  of  $100 


for  any  delinquency  on  the  part  of  J.,  without 
regard  to  the  amount  of  credit  which  may  have 
been  given  him.  or  to  the  amount  of  his  pay- 
ments. —  Historical  Pub.  Co.  v.  La  Vaque 
(Minn.)  66  N.  W.  1150. 
64  Minn.  2S2. 
[h]     (Neb.;    1897.) 

Where  defendant  guarantied  the  faithful  per- 
formance by  a  third  party  of  agreements  entered 
into  by  such  third  party  with  plaintiff,  and  such 
third  party,  by  his  contract  of  employment, 
agreed  to  guaranty  to  plaintiff  all  notes  taken 
by  him  on  sales  of  its  goods,  defendant  is  not 
liable  on  notes  not  taken  on  sales  made  by  such 
third  party  for  plaintiff,  but  received  by  him  in 
other  business  transactions,  and  turned  over  to 
plaintiff  in  adjustment  of  his  accounts  with  him. 
— Lininger  &  Metcalf  Co.  v.  Webb  (Neb.)  70 
N.   \V.  519. 

[i]     (Wis.;    1896.) 

A  guaranty,  after  providing  that  "we  and 
each"  of  the  guarantors  agree  to  pay,  or  cause 
to  be  paid,  "all  of  the  liabilities"  of  a  corpora- 
tion, provided  that  the  guarantors  were  to  pay 
any  sum  accruing  thereunder  in  the  proportion 
which  the  amounts  of  stock  then  held  by  each 
of  them  bore  to  the  whole  amount  of  the  capi- 
tal stock.  Held,  that  they  were  jointly  and 
severally  liable  for  all  the  corporate  liabilities, 
and  not  merely  severally  liable  in  the  propor- 
tion which  the  amount  of  stock  held  by  each 
bore  to  the  whole  amount  of  capital  stock. — 
Wisconsin  Marine  &  Fire  Ins.  Co.  Bank  v. 
Wilkin  (Wis.)  69  N.  W.  354. 

§   8.    Continuing;  guaranty, 
[a]     (Iowa;   1S9G.) 

Defendant  executed  a  guaranty  authorizing 
W.,  who  owed  plaintiff  $13,429.45,  to  use  his 
name  "as  security  on  all  loans  you  [plaintiff.) 
may  make,  up  to  and  including  $6,000."  At 
the  same  time  plaintiff  signed  an  agreement, 
which  referred  to  the  guaranty  and  the  amount 
of  W.'s  indebtedness,  which  was  secured  by 
mortgage,  and  provided  that  W.  shall  have  the 
"same  credit  at  your  [plaintiff's]  bank,  and  may 
have  (as  previously),  should  he  so  desire,  one  to 
three  years  in  which  to  pay"  the  indebtedness, 
and  that,  on  payment  by  the  debtor  of  $7,500 
of  the  indebtedness,  defendant's  liability  should 
cease.  Defendant  also  executed  with  W.  a 
note  for  $6,000,  the  balance  of  the  indebtedness 
over  another  note  executed  by  W.  Held,  that 
the  guaranty  was  not  a  continuing  one,  but  for 
Si;.!1!!!!  of  the  present  indebtedness,  and  the 
guarantor,  therefore,  on  payment  of  the  $6,000 
note,  was  released  from  further  liability. — 
Campbell  Banking  Co.  v.  Worman  (Iowa)  68 
N.  W.  912, 

lb]     (Minn.;    1895.) 

Though  a  continuing  guaranty  is  unlimit- 
ed as  to  duration  and  the  amount  for  which  the 
guarantor  shall  be  liable,  such  time  and  amount 
must  be  reasonable,  under  the  circumstances  of 
the  particular  case. — Lehigh  Coal  &  Iron  Co.  v. 
Seallen  (Minn.)  63  N.  W.  245. 

61  Minn.  63. 

§   9.    Conditional  guaranty. 
(Minn.:    1895.) 

Where,  before  a  note  secured  by  chattel 
mortgage  was  delivered,  defendant,  for  the  pur- 
pose of  giving  it  credit,  indorsed  on  it,  "For 
value  received,  I  hereby  guaranty  the  payment 
of  the  within  note  upon  assignment  to  me  of 
the  mortgage  accompanying  the  same,"  an  as- 
signment of  the  mortgage  to  defendant  was  not 
a  condition  precedent  to  the  guaranty's  becoming 
operative. — Maxwell  v.  Capehart  (Minn.)  04  N. 
W.  927. 

62  Minn.  377. 

§    lO.    Modification  of  liability. 
(N.  D.:   1895.) 

Where  a  contract  of  guaranty  provided 
that  it  could  be  avoided  only  in  certain  ways, 
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the  guarai  ould  not  in ■■  il  on  a  ' 

grounds.     William  Deering  &  Co.  v.  Rawell  iN. 
D  l  65  N.  W.  C91. 
r.  N.  U.  319. 

|    11.    Release   and   discharge   of   guaran- 
tor. 
|u]     (lovrai    LS06.) 
At    the    time    coal 
transferred  by  defendants  I  « itb  guar- 

i-  was  insolvent.      I  li 
Mir, i  that  the  maker  would  pay 
he   note  .   : i j n i   that   tin'  security   was   aufl 

ites  were  at  the  time  of  the  transfer 
placed   wiili  a  bank   fur  collection.     Oni 
notes  was  past  due,  but  nearly  paid,  the 
.lac  in  one  month,  ami  the  third  in  five  months. 
Two   weeks  after  the  third   not  lue   the 

mortgage  was  placed   in   the  sheriffs  hands   fur 

collect] hut   the  property  could  nbl  be 

Com  months  afterwards  an  acti 
the   mortgage  ajid  to  recover  a    defii 

i    ,i,  fendants    was    commenced, 
an.l  thi  old  sis  months  afterwards.     It 

was   nni    shown   that    the   property  would    have 
,re  if  sold  sooner.     //•  •'!.  that  a  ending 
that   plaintiff  I  b  &  dm-  diligence  in  the 

collection  of  the  notes,  so  as  to  render  defendants 
liable  on  their  guaranty,  wool  I  not   ho  dis 
— Davey  v.  Watrghtal  (Iowa)  68  N.  W.  004. 

lb]     (Mich.;    lS!»r..) 

re    tin     defense    to    an    action    on    a 
guaranty   of  a   note  was   that   defendant 
the  guaranty  only  upon  the  representati   a     oj 
plaintiff's  agent   ihat   the  company    which   said 
agent  organized,  ami  which  made  the  not 
of  which  defendant  was  president,  would  make 
certain  profits,  ami  that  no  profits  were 
.  a. l  it  appeared  that,  before  defendant  guaran- 
tied the  note,  plaintiff  wrote  defendanl    | 
could  not  guaranty  that  the  profits  of  the  com 
pany  would  equal  its  agent's  estimates,  and  that 
stockholders  most  take  their  own  risks,  a   ver- 
dict was  properly  directed   for  plaintiff.— West- 
ern Electric  Co.  v.  Hart  (Mich.)  61  N.  W.  867. 
103  Mich.  477. 

[c]  (Mien.!    1805.) 

Where  one  who  guarantied  a  note,  rely- 
ing upon  false  representations,  repeatedly  asked 
for  extensions  of  time  within  which  to  pay  the 
moo.  after  learning  of  the  falsity  of  such  rep- 
resentations, he  cannot  set  up  their  falsity  in 
avoidance  of  his  guaranty.— Western  Electric 
Co.  v.  I  (art  (Mich. I  01  X.  W.  SG7. 
in.'.  Mich.  447. 

[d]  (Minn.:    1895.) 

Whore,  before  a  note  secured  by  chattel 
mortgage  was  delivered,  defendant,  for  the  nur- 
pose  of  giving  it  credit,  indorsed  thereon,  "For 
value  received,  I  hereby  guaranty  the  payment 
of  the  within  note  upon  assignment  to  me  of 
the  mortgage  accompanying  the  same,"  and 
after  maturity  the  payee,  after  tendering  de- 
fendant an  assignment  of  the  mortgage  and  de- 
manding  payment  of  the  note,  which  was  re- 
fuse,!, foreclosed  the  mortgage  and  applied  the 
proceeds  towards  payment  of  the  note,  defend- 
ant was  not  thereby  released. —Maxwell  v.  Cape- 
hart  (Minn  I  64  V  W.  927. 
62  Minn.  377. 

[e]  (Neb.;    1895.) 

\\  here  a  building  contract  provides  for 
payment  as  the  work  progresses,  on  the  certifi- 
cate of  the  architect  as  to  the  amount  due,  pay- 
ment without  such  certificates  discharges  the 
guarantor  of  the  contractor  to  the  amount  thus 
paid.— O'Rourke  v.  Burke  (Xeb.)  63  X.  W.  17. 
44  Xeb.  S21. 

tf]     (Neb.;    1895.) 

The  fact  that,  by  agreement  between  the 
seller  and  purchaser  made  after  the  guaranty 
,,f  payment  of  the  price  of  the  goods,  the  seller 
substituted  in  lieu  of  a  certain  brand  ol 
another  brand,  of  the  same  quality,  kind,  and 
price,   did  not  constitute   such   a   change  in   the 


Quinn  v. 
■ 
tfeb.  81  I. 
IkI     i Neb. i    i 

A  delay  ■  ,  in  notifying  a  guarantor 

of  his  principal's  default  do  ge  the 

guarantor,  in  the  nbsi 
that    time   there    was   a    .hang,-   in    tie 

tie-  prim  i  i    ,Y.    Meleall 

Wheat  I.N,  I,. i  US  X.   W.  '.Ml. 
Mil     (N.  D.|    i- 

The  facts  that  i  ons  of  the  agent 

for  handling  goods  for  his  principal  were  to  be 

e    a     prior    in. 1,  Medio 

ial,  and  ihat  the  guarantors  of  perform- 
.   infract   ,,i    agi  toy    by    tie-   agent 
BOt   informed   ,,f   that    fact,  did   not  i 
the  guarantors.— William  Deering  &  Co.  v.  Rus- 
sell (N.  I>.i  65  X.  W.  691. 
r.  x.  I).  819: 

§   12.   Extension  of  time  of  payment. 

(a)    (lowat   1M">.» 

Ai.  extension  if  an  indebtedness  granted 
thi'  debtor  for  a  valuable  consideration  releases 
a   guar.-iiiii  i    th,'  js   n   is  affirmatively 

shown  t',  have-  1„  ,n  made  with  his  consent.— 
Springer  I  ithographing  Co.  v.  Graves  (Iowa)  60 
.V  W.  60. 

Ill]     (Iowa)    1806.) 

't'hi  writim-  of  letters  by  the  guarantor 
of  an  account,  after  its  maturity,  to  the  creditor, 
stating  that  he  should  expect  the  creditor  to 
give  the  debto'-  "time  and  opportunity  to  pay": 
asking  that  the  debtoi  1,,-  given  a  "reasonable 
chance,"  but  urging  that  he  l.e  pressed  for  pay- 
ment.—do  not  amount  I  it  to  the  taking 
of  a  not"  from  the  debtor,  some  months  after- 
wards, extending  the  time  of  payment  six 
months.  -Springer  Lithographing  Co.  v.  Graves 

66  x.  w.  tit;. 

§   13.   Failure  to  pursue  principal. 

[a]     ("Minn.:    1895.) 

Mere  neglect  of  the  holder  of  a  note  to 
pursue  the  maker  does  not  dis,  barge  a  guaran- 
tor of  payment. — Peterson  v.  Russell  (Minn.) 
64  X.  W.  555. 

62  Minn.  220. 
]b]     (Minn.s    1S9G.) 

The  mere  neglect  of  the  holder  of  a 
note  to  pursue  a  remedy  against  the  maker  does 
not  discharge  a  guarantor  of  the  payment  of 
the  note.  Hungerford  v.  O'Brien  (lSSTi  :;  1  X. 
W.  161,  37  Minn.  30G,  followed.— D.  M.  Osborne 
&  Co.  v.  Gullikson,  66  X.  W.  965,  64  Minn.  218. 
[c]     (Neb.:    1X95.) 

One  who  unconditionally  guarantied  the 
payment  of  a  note  before  maturity  1  hereof  was 
absolutely  liable,  on  default  of  the  maker, 
chough  the  holder  neglected  to  sue  the  maker  un- 
til after  the  maker  became  insolvent. — Flen- 
tham  v.  Steward  (Xeb.)  63  N.  W.  924. 
45  Xeb.  640. 

§   14.    Conditions  precedent  to  enforcing. 

(K.  D.s    1895.) 

Where  an  agent  turned  over  to  his  prin- 
cipal notes  and  accounts  as  collateral  to  his  in- 
debtedness under  the  contract  of  agency,  the 
principal  was  not  obliged  to  exhaust  the  collat- 
eral before  proceeding  against  the  guarantors 
of  the  agent,  nor  to  credit  the  guarantors  with 
its  value.— William  Deering  &  Co.  v.  Kussell  (X. 
D.)  (J5  X.  W.  691. 
5  N.  D.  319. 

§   15.   Action  on  guaranty. 

(.Minn.:    1897.) 

A  bond,  in  which  the  maker  agrees  to  guar- 
anty the  ob  igee  therein  named  against  certain 
liability,  is  uot  an  agreement  for  the  benefit 
,,f  the'  third  party  in  whose  favor  such  liabil- 
ity was  incurred;  and  the  latter  cannot  sue 
thereon.— Walsh  v.  Featherstoue  (.Miuu.)  09  X. 
W.  811. 
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§  16.   Evidence. 

fa]     (Minn.;    1896.) 

Whore  the  defense  to  an  action  on  a 
guaranty  of  payment  of  rent  was  that  defendant 
1  the  guaranty  through  plaintiff's  fraud, 
supposing  that  he  was  merely  witnessing  the 
leas.',  there  was  no  error  in  permitting  defend- 
ant to  show  that  he  had  no  interest  in  the  lease, 
or  in  the  business  carried  on  at  the  leased  prem- 
ises—Egan  v.  Gordan  (Minn.)  OS  N.  W.  103. 

I  1.  I     (Minn.;    1890.) 

in  a  suit  against  one  who  has  transferred, 
and  guarantied  collection  of,  a  note,  the  maker 
of  which  has  removed  from  the  state  in  which 
it  was  made,  the  plaintiff  need  only  prove  the 
removal.  If  the  maker  has  property  in  such 
state  subject  to  attachment,  the  burden  is  on  de- 
fendant to  show  that  fact. — Fall  v.  Youmans 
(Minn.)  CO  N.  W.  697. 

[c]     (Neb.;   1S95.) 

In  an  action  on  a  writing  by  which  de- 
fendant, in  consideration  of  plaintiff  furnishing 
a  certain  person  merchandise  on  credit  to  a  cer- 
tain amount,  thereby  guarantied  "due  payment 
thereof,"  parol  evidence  is  inadmissible  to  show 
an  agreed  limitation,  in  advance,  of  the  duration 
of  the  guaranty.— Maxwell  v.  Burr  (Neb.)  62  N. 
W.  236. 

44  Neb.  31. 


GUARDIAN  AD  LITEM. 

See  "Infancy,"  §  6. 

GUARDIAN  AND  WARD. 

I.  AI>POINTMENT  AND  REMOVAL,   §§ 

1,  2. 
II.  RIGHTS  AND  POWERS,  §§  3-5. 

III.  DUTIES  AND  LIABILITIES,  §  6. 

IV.  SETTLEMENT    AND    ACCOUNTING, 

§§   7-11. 
V.  SALE  OF  WARD'S  REALTY,  §§  12-15. 
VI.  BONDS  AND  ACTIONS  THEREON,  §§ 
16,  17. 

See,  also,  "Infancy";    "Parent  and  Child." 

Abatement  of  action  on  attainment  of  majority, 
see  "Abatement  and  Revival,"  §  2. 

Jurisdiction  of  probate  court  over,  see  "Courts," 
S  20. 

Setting  aside  fraudulent  purchase  by  guardian, 
see  "Equity,"  §  34. 


I.   APPOINTMENT  AND   REMOVAL. 

f   1.   Appointment. 

(Wis.;   1897.) 

Sanb.  &  B.  Ann.  St.  §  4587b,  provides 
that  a  county  or  municipal  judge  shall  remove 
a  child  from  the  custody  of  its  parent,  guard- 
ian, etc.,  on  proof  that  the  moral  or  physical 
welfare  of  the  child  is  endangered,  and  provide 
a  home  for  such  child;  that  the  parents,  etc., 
shall  not  remove  the  child  from  such  place 
without  the  judge's  consent ;  and  that  it  is  a 
penal  offense  to  in  any  way  interfere  with  such 
Held,  that  proceedings  under  such  stat- 
ute, and  orders  of  such  judge  taking  a  child 
from  its  parents  and  giving  it  into  the  care 
of  a  certain  person,  are  no  bar  to  the  appoint- 
ment by  the  circuit  court  of  a  different  person 
iivlian,  on  his  application,  and  the  award- 
ing of  the  care  a  dy  of  the  child  to  such 
guardian.— In  re  Klein  (Wis.)  70  N.  W.  61. 

J   2.    Removal. 
(\eli.:    1S90.) 

I      den    •  "f  a  failure  to  properly  protect 
the  ward's  property  rights  is  suilicient   proof  of 


"unsuitability."  within  Comp.  St.  c.  34,  5  28; 
relating  to  the  removal  of  guardians, — corrup- 
tion or  malfeasance  not  being  necessary  to  au- 
thorize a  removal. — Crooker  v.  Smith  (Neb.)  66 
X.  W.  19. 

47  Neb.  102. 


II.    RIGHTS    AND   POWERS. 

Power  to  sell  ward's  realty,  see  post,  §§  12-15. 

§   3.    Right  to  sne. 

[a]  (Minn.:    1896.) 

A  guardian  may  sue  in  his  own  name  on  a 
note  payable  to  himself,  although  the  consider- 
ation paid  for  it  was  funds  of  his  ward,  and  the 
note  was  taken  by  him  for  the  benefit  of  the 
ward.— McLean  v.  Dean  (Minn.)  69  N.  W.  140. 

[b]  (Wis.;    1S9G.) 

The  objection  that  a  minor  cannot  sue  in  his 
own  name  by  his  general  guardian  is  waived  if 
net  taken  by  demurrer  or  answer.  Rev.  St.  ^ 
2649,  subd.  2;  Id.  §  2654— Webber  v.  Ward 
(Wis.)  69  N.  W.  349. 

§  4.    Custody  find  control  of  person. 

(Mich.;    1S96.) 

Where  a  mother  with  a  minor  son  and 
daughter,  after  being  denied  the  custody  of  her 
daughter  in  one.  county,  because  she  was  unfit 
to  rear  her.  went  to  reside  in  another  county,  and 
there  procured  the  appointment  of  a  resident  of 
the  town  of  her  own  residence  as  guardian  of  both 
children,  the  guardian  was  properly  denied  the 
custody  of  the  daughter,  where  it  did  not  satisfac- 
torily appear  that  his  petition  was  made  in  good 
faith,  to  secure  exclusive  care  of  her.  and  it  did 
appear  that  he  left  the  boy  in  possession  of  his 
mother.— In  re  Clancy  (Mich.)  66  N.  W.  341. 

§   5.    Disposition   of  property. 

In]     (Iowa;    1895.) 

In  an  action  to  recover  the  proceeds  of  a 
note  given  to  plaintiff's  guardian  during  her  mi- 
nority, and  disposed  of  by  him  to  defendant,  an 
answer  which  fails  to  allege  that  such  disposi- 
tion was  made  by  direction  of  the  probate  court, 
as  provided  by  Code.  §  2250,  is  properly  stricken 
out. — Slusher  v.  Hammond  (Iowa)  63  N.  W. 
185. 
£bj     (Iowa;   1S95.) 

The  fact  that  the  deceased  guardian's  ac- 
counts had  not  been  settled  would  not  defeat  a  re- 
covery by  the  ward  in  such  case.  —  Slusher  v. 
Hammond  (Iowa)  63  N.  W.  185. 


III.    DUTIES  AND   LIABILITIES. 

§   6.    Investments  and  deposits. 

la]     (Iowa;   1895.) 

Where  a  guardian,  without  authority, 
loans  his  wards'  (i.onty,  and.  on  foreclosure  of 
the  mortgage  taken  as  security,  purchases  the 
land  nominally  for  the  wards,  the  court  may  di- 
rect a  sale  of  the  land  to  enforce  the  claim  of 
the  wards  for  the  funds  unlawfully  used  by  the 
guardian. — Reed  v.  Lane  (Iowa)  65  X.  W.  380. 

[bl     (Iowa:   1S97.) 

Where  a  guardian  wrongfully  deposits  his 
ward's  money  in  a  benk  which  becomes  insol- 
vent, his  acceptance  of  a  dividend  from  the  as- 
signee does  not  estop  the  ward  from  demanding 

iii-n    of   the   full   amount    as   a   preie 
claim.— In  re  Knapp  (Iowa)  70  N.  W.  626. 

[o]     (Wis.:    1897.) 

To  entitle  a  guardian  to  protection  from  a 
loss  of  funds  of  his  ward  by  the  failure  of  a 
bank  in  which  he  deposited  them,  the  .'■ 
must  clearly  show  that  it  was  made  by  him  as 
such  guardian,  and  the  letters  "Guar.,!'  after 
ids  name  in  a  certificate  of  deposit,  are  it 
cieut.— O'Connor  v.  Decker  (Wis.)  70  N.  \V.  28  1. 
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IV.    SETTLEMENT  AND  ACCOUNTING. 

anting  by  guardian  of  insane  person,  see 
"Insanity,"  I  2 

§   7.    Credit*— Support  of  ward. 

CMIch.i    (Sid.) 

no:  deprived  of  his  right 

.  to  nn  alio  ward's 

i  thai  he 

.  i  upon  by  the 

probate  court  to  render  b  unts. — Tud- 

ho]                      i  Mich.)  63  N.  W.  969. 

§   8.    Actions  for  accounting — Limitation. 
lal     down;    1SH.-..I 

A    petition    which   alleges   that   defend- 
ant was  appointed  guardian  ol 
ceil  ed  cerl                                  and  asks  that  he 
be  required  to  report  to  the  court,  and  that  an 
order  be  made  compelling  him   to  pay  ovei 
plaintiff  the  amount  found  due   is  mi  relj 
tion  for  an  accounting,  and   therefore  must   be 
brought  within  the  time  limited  for  an  ai ant- 
ing.   Wycoff  v.  Michael  (Iowa)  til  N.  W.  608. 

Il>]     (Itlloh.;    1807.) 

Where  a  guardian,  since  deceased,  has 
fraudulently  appropriated  funds  of  the  ward 
to  his  own  use,  equity  has  jurisdiction  to  re- 
quire  his  executors  to  account  to  the  ward  and 
to  decree  a  sale  of  land  of  the  estate  to  pay 
the  amount  found  due.  though,  because  of  lapse 
of  time,  the  probate  court  cannot  allow  the 
claim  e  a  sale  of  Ian  I  to  pay  it. — Allen 

v.  Conklin  (Mich.)  70  N.  W.  339. 

§  9.    Operation  and   effect. 
(Iowa:    1N!I5.) 

A  final  accounting  with  a  guardian  can- 
not he  collaterally  attacked  en  the  ground  that 
no  allowance  was  made  the  guardian  for  his 
services. — Heed  v.  Lane  (Iowa)  05  N.  W.  380. 

§   10.   Decree. 

[a]  (Iowa;    isnr,.t 

On  the  final  accounting  of  a  guardian,  a 
judgment  in  favoi  >f  "the  minor  heirs"  of  a  cer- 
tain person,  the  -various  other  records  of  the 
ease  shewing  beyond  doubt  the  beneficiaries  of 
the  judgment,  is  not  void. — Reed  v.  Lane  (Iowa) 
65  N.   W.  3S0. 

[b]  (Wis.:    1S970 

The  judgment  of  a  county  court  settling 
the  accounts  of  a  guardian,  and  fixing  the 
amount  due  his  ward,  is  a  bar  to  any  defense 
in  a  subsequent  action  bv  the  ward  to  recover  it. 
—O'Connor  v.  Decker  (Wis.)  70  N.  W.  2S6. 

§   11.    Review. 
(Minn.;    1SO.-,.> 

Cen.  St.  1894,  c.  45a,  §  4665,  which  pro- 
vides for  nn  appeal  from  an  order  of  the  pro- 
bate court  allowing,  or  refusing  to  allow,  an 
account  of  a  guardian,  was  intended  to  apply 
to  the  annual  or  final  accounts  rendered  and 
filed  in  compliance  with  the  preceding  sections 
45r_'  and  4573,  and  not  to  allow  an  appeal  from 
an  order  based  upon  a  finding  that  an  alleged 
accounting  and  settlement  between  a  guardian 
and  his  ward,  made  after  the  latter  became  of 
age,  had  never  been  had  or  made.— In  re  Guard- 
ianship of  Watson  (Minn.)  US  N.  W.  44;  Wat- 
son v.  Watson,  Id. 


V.    SALE  OF  WARD'S   REALTY. 

Collateral  attack  on  sale,  see  "Judgment,"  §  75. 

§    12.    Application  by  unqualified  guard- 
ian. 
(Net..;    1897.) 

An  order  for  the  sale  of  a  minor's  land  on 
application  by  one  assuming  to  act  as  guardian, 


but  «: 

S'eb.)  70  N.  W.  242. 

§    13.    Jurisdiction. 
i.N,l,.i    18000 

Bj    "a  district  court  of  competent  juria- 
Con       St.  c.  23 
i 
the  ward,  is  meant  the  district 

of    the    county    in    which    the    guardian    was   ap- 

d      Hi  bet       n  v.  Evans  t.Neb.)  GO  N.  W. 
It;  Neb.  764. 

§   14.    Petition. 
(Neb.i    istiii.i 

A   petition  ny  a  guardian  for  a  licence  to 
te   ivord'o   real  estate,  which  contaii 
1  description  ol  the  prem  all  the 

real  estate  of  the  ward  situated  in  Nebraska,  or 
in  any   particular  county  or  city   therein,— and 
thereby  provided   the  means  of  identifying  tie 
properly,   was  sufficiei  t  as  to  description 
berman  v.  Evans,  65  N.  W.  1045,  4U  Nel 

§  15.    Validity  of  sale, 
[a]     (Neb.  |    1890.) 

Defects  in  proceedings  by  a  guardian  for 
the  sale  of  real  property  Of  the  ward  will  not 
a  ffi  cl  the  til  le  of  a   |  in  good  faith,  if 

so  much  of  Comp.  St.  c.  23,  §  64,  has  been  com 
plied  with  as  is  thereby  made  essential  to  the 
validity  of  the  sale.  -Huherman  v.  Evans  (Neb. 
05  N.  W.  1045,  46  Neb.  784. 
[bj     (Neb.)    1800.) 

Proi  a  guardian  for  license  to 

sell  land   of  hi.,   ward   are   not   invalidated    by  a 
manifestly  false  statement  in  the  description  of 

operty  in  the  application  and  Uce 
the  remainder  oi  ription  is  sufficiently 

certain  land  to  be  located. — Huber- 

tnan  v.  Bvans,  65  N.  W.  1045,  16  Neb.  784. 

[c]     (Neb.;    18070 

Comp.  St.  c.  23.  §  64,  providing  that  sales 
by  a  guardian  shall  not  be  avoided  for  "any  ir- 
regularity in  the  proceedings"  if  certain  facts  ap- 
pear, does  not  cover  jurisdictional  defects. — Wells 
v.  Steckleberg  (Neb.)  70  N.  W.  242. 


VI.    BONDS   AND   ACTIONS  THEREON. 

§    16.    Actions — Limitation. 
(Wis.;    18!I<;.| 

a  guardian  is  "discharged."  within  Rev. 
St.  §  3968,  providing  that  an  action  against 
the  sin  dies  on  a  guardian's  bond  must  be  be- 
gun within  four  years  from  the  time  he  was 
discharged,  when  his  guardianship  has  termi- 
nated by  the  arrival  of  the  ward  at  the  age  of 
21  years,  though  the  trust  relation  as  to  the 
property  continued,  and  final  accounting  was 
not  made  until  a  later  date. — Paine  v.  Jones 
(Wis.)  67  N.  W.  31. 
93  Wis.  70. 


17. 


Pleading. 


[a]     (Iowa;    IMiri.l 

A  petition  which  alleges  that  defendant 
was  appointed  guardian  of  plaintiff,  and  re- 
ceived certain  money  as  such,  and  asks  that  he 
be  required  to  report  to  the  court,  and  that  an 
order  be  made  compelling  him  to  pay  ovi 
plaintiff  the  amount  found  due.  is  not  converted 
into  an  action  on  a  guardian's  bond  by  an 
amendment  of  the  petition  which  states  that 
defendant  gave  a  bond,  as  guardian  and  surety, 
by  the  terms  of  which  he  agreed  to  account  to 
plaintiff  when  he  should  become  21  years  old.— 
Wycoff  v.  Michael  (Iowa)  64  N.  W.  608. 
£b]     (Minn.:    ts:i.'..i 

In  an  action  on  a  guardian's  bond,  it  is 
unnecessary  to  allege  that  permission  to  i 
cute  the  bond  was  obtained  from   the  judge  of 
probate. — Hantzch  v.  Massolt  (Minn.)  03  N.  W. 
1069. 

01  Minn.  301. 


849    (§  17) 


GUARDIAN  AND  WARD,  VI.— HEALTH. 


(§  1)     850 


[c]     (Wis.;    1896.) 

A  complaint  alleging  the  settli  ment  of  the 
guardian's  final  account,  the  determination  of 
the  amount  that  he  should  pay.  an  order  en- 
tered for  its  payment,  and  neglect  or  refusal 
Of  the  guardian  to  comply  with  such  order, 
sufficiently  shows  that  the  liability  of  the  sure- 
ties has  been  established. — Schoenleber  v. 
Burkhardt  (Wis.)  69  N.  W.  343. 


[d]     (Wis.:    1896.) 

A  complaint  on  a  guardian's  bond  alleging 
the  appointment  of  the  guardian  sufficiently 
shows  that  the  bond  was  approved  by  the  coun- 
ty judge,  under  Rev.  St.  §  3966,  providing  that, 
"before"  appointing  a  guardian,  the  court  shall 
require  a  bond  in  such  sum,  and  with  such 
sureties,  as  the  court  shall  approve. — Schoenle- 
ber v.  Burkhardt  (Wis.)  69  N.  W.  343. 


H. 


HABEAS  CORPUS. 

Appealable  order,  see  "Appeal,"  §  19. 
Decision  as  res  judicata,  see  "Judgment,"  §  61. 

§    1.    When  writ  issued. 

[a]     (Mioh.i    1895.) 

A  conviction  under  a  valid  city  ordi- 
nance, on  a  valid  complaint,  by  a  court  having 
jurisdiction  of  the  case,  cannot  be  disturbed 
on  habeas  corpus. — In  re  Bushey  (Mich.)  62  N. 
W.  1036. 

105  Mich.  64. 
[bj     (Nell.;    1895.) 

One  imprisoned  in  unauthorized  contempt 
proceedings  may  obtain  a  release  by  habeas  cor- 
pus.—In  re  Havelik,  64  N.  W.  234,  45  Neb.  747. 

§  2.    Petition  for  writ. 
(Minn.;    1896.) 

The  writ  of  habeas  corpus  does  not  issue 
as  a  matter  of  course  to  every  applicant,  but 
the  petition  for  the  writ  must  show  reasonable 
grounds  for  its  issuance. — Hoskins  v.  Baxter 
(Minn.)  66  N.  W.  969. 
64  Minn.  226. 

§  3.    Hearing  and   determination. 

[a]      (Mich.;    1S95.) 

A  judgment  in  a  criminal  case  imposing 
a  fine  and  costs,  and  commitment  until  payment 
thereof,  is  not  subject  to  collateral  attack  on 
haboas  corpus  where  it  appears  regular  on  its 
face,  and  the. costs  imposed  are  not  shown  to 
be  more  than  were  in  fact  incurred  in  the  prose- 
cution.—In  re  Johnson  (Mich.)  62  N.  W.  407. 

104  Mich.  343. 

lb]     (Mich.:    1895.) 

Where  the  evidence  on  a  habeas  corpus 
proceeding  in  the  circuit  court  was  not  reported, 
and  hence  could  not  be  reviewed,  and  the  pe- 
titioner, in  a  subsequent  application  in  the  su- 
preme court,  based  upon  the  same  allegations, 
does  not  allege  that  fact,  nor  that  the  determina- 
tion of  the  lower  court  in  denying  the  writ  w:is 
"iitrary  to  law,  or  not  supported  by  the  evi- 
dence, the  proceeding  must  be  dismissed. — In  re 
Sneeden  (Mich.)  62  N.  W.  1009. 

105  Mich.  61. 

[c]     (Neb.;    1896.) 

Errors  and  irregularities  of  the  trial  court 
in  a  criminal  prosecution  cannot  be  urged  on  ha- 
beas corpus— In  re  Petry  (Neb.)  06  N.  W.  308. 

47  Neb.  126. 
[u]     (N.  D.:   1895.) 

One  who  was  ordered,  as  president  of  an 
insolvent  corporation,  to  execute  a  conveyance, 
as  president,  of  the  corporation's  property  to  a 
creditor,  and  who  was.  on  his  refusal,  committed 
for  contempt,  cannot  show  on  habeas  corpus  that 
the  district  court  had  before  it  in  the  contempt 

•  dings  no  legal  or  sufficient  evidence  to 
pn  o  that  applicant  was  president  of  the  corpo- 
ra ti-  n.  or  that,  assuming  him  to  be  president,  he 
had  power  to  execute  the  conveyance   for  the 


corporation.— State  v.  Barnes  (N.  D.)  65  N.  W. 
688. 

5  N.  D.  350. 
Ie]     (Wis.;   1895.) 

_  On  a  habeas  corpus  proceeding  by  one 
committed  for  contempt,  the  order  of  commit- 
ment cannot  be  attacked  if  the  court  had  pi 
to  make  it  in  any  supposable  circumstance  which 
might  arise  in  the  progress  of  the  cause. — In  re 
Rosenberg  (Wis.)  63  N.  W.  1065. 

90  Wis.  581. 

§   4.    Appeal. 
(S.  D.;    1896.) 

In  ordinary  cases,  application  for  the  writ 
should  first  be  made  to  the  circuit  court,  from 
whose  decision  an  appeal  may  be  taken  which 
will  be  preferred,  and  considered  as  soon  as 
submitted  in  the  supreme  court. — In  re  Ham- 
mill  (S.  D.)  69  N.  W.  577. 


HANDWRITING. 

Proof  of,  see  "Evidence,"  §  120. 

HARMLESS  ERROR. 

See  "Appeal,"  §§  243-260;  "Criminal  Law,"  §§ 
231-233. 

In  instructions,  see  "Criminal  Law,"  §  147; 
"Trial,"  §  79. 

HAWKERS  AND  PEDDLERS. 

Exaction  of  license  by  city,  see  "Municipal  Cor- 
porations," §  29. 

Licenses  and  privilege  taxes,  interference  with 
interstate  commerce,  see  "Constitutional 
Law,"  §  50. 

(Mich.;   1895.) 

One  whose  business  consists  in  going 
from  house  to  house  with  rugs,  making  con- 
tracts of  leasing  at  a  stipulated  amount  week- 
ly, the  title  passing  to  the  party  renting  when 
the  whole  amount  of  the  rental  is  paid,  is  a 
peddler,  within  an  ordinance  requiring  peddlers 
to  have  a  license. — People  v.  Sawyer  (Mich.) 
64  N.  W.  333. 

HEAD  OF  FAMILY. 

See  "Exemptions,"  §  12;  "Homestead." 

HEALTH. 

§    1.    Health  board  and  officers, 
[a]     (Mich.:    1895.) 

Act  Feb.  27.  1895,  §  3,  establishing  a 
hoard  of  health  for  the  city  of  Detroit,  provides 


a   (§  i) 


JII.Al.Mi     HEIltS. 


•  ith  the 

boardi 
but  it  makes  do 
i.  which  the  necessary 
<  ■  be  raised.    Ihld  that,  though  the  act 
amendment  to  the  city 
■charter,  it 
city  c 
dinar] 
him  in  tin 

her  fund  e  city  government. 

It  v.  M e  (Mich.)  63  N,  W.  424. 

in:,  Mich.   L20. 

1 1.]     (lHlcta.i    1806.) 

1  I  '..• ..    Ann.  St.  §  164  r,  makes  it  ii 
bent  on  i.  ards  of  health  to  provide 

nurses  and  other  assi  Eected  pei 

son.     Local  Acts  1893,  No.   103,     :   11,   12.  pro- 
vide that  in  ease  of  pestilence  the  1 1 

i    health   shall   do   whatever   may    be   for   the 
public  Bofety,  and  thai  thi 
board  of  estimate-  sb  le  a  fund  for  the 

maintenance  of  the  board  of  health.  Held,  thai 
it  is  t he  duty  of  the  Detroit  board  of  health  to 
allow  compensation  to  one  whose  property  it 
has  occupied  or  de  I  ro;  ed  to  prevent  the 
of  contagious  disease.  —  Safford  v.  Board  of 
Health  of  City  of  Detroit  (Mich.)  67  N.  W. 
1094. 


S  2. 


Compensation. 


fn]     (Mil-It.:    1S97.) 

The  provision  of  3  How.  Ann.  St.  §  lOSld, 
that  health  officers  who  are  required  to  care  for 
persons  having  infectious  diseases  shall  be  en- 
titled to  compensation  from  the  munici 
of  which  they  are  officers,  is  to  be  construed 
with  sections  HUT,  1648,  which  impost 
same  duties  on  the  boards  of  health  of  town- 
ships as  are  imposed  on  those  of  cities  and  vil- 
lages by  section  1681,  and  provide  thai  the 
care  of  indigenl  persons  having  such  infectious 
diseases  shall  be  at  the  charge  of  the  county  in 
which  they  reside;  .and  a  village  which  has  paid 
us  health  officer,  who  was  a  physician,  a  rea- 
sonable compensation,  in  addition  to  his  sal- 
ary, for  the  care  of  such  persons  during  an 
epidemic,  is  entitled  to  recover  it  from  the 
county.— Village  of  St.  Johns  v.  Board  of 
Sup'rs  (Mich.)  70  N.  W.  131. 

[b]     (Mich.;    18!>7.) 

The  fact  that  the  health  officer  of  a  village 
is  a  member  of  the  board  of  health  does  not 
preclude  such  board  from  fixing  his  compensa- 
tion by  agreement  for  services  performed  by 
him  in  preventing  the  spread  of  smallpox;  and 
the  village  may  recover  the  amount  so  paid 
him,  from  the  county,  where  such  amount  is 
reasonable. — Village  of  St.  Johns  v.  Board  of 
Sup'rs  (Mich.)  70  N.  W.  131. 

§  3.    Violation  of  orders. 

(Minn.;    1805.) 

Where  a  regulation  of  the  board  of  health 
prohibited  "licensed  persons"  from  doing  certain 
work  without  a  permit,  and  it  did  not  appear 
what  "license"  was  required,  or  that  unlicensed 

is  were  prohibited  from  doing  the  work 
without  the  permit,  and  it  was  not  shown  that 
one  charged  with  a  violation  of  the  regulation 
was  a  licensed  person,  a  conviction  was  not  sus- 
tained.—City  of  St.  Paul  v.  Lawton  (Minn.)  63 
N.  W.  1112. 

01  Minn.  537. 

§   4.    Abatement  of  nnisance. 
(Wis.;    1806.) 

Rev  St.  §  1411.  directing  n  town  health 
officer  to  take  such  measures  for  the  preve 
suppression,  and  control  of  contagious  disease  as 
may  be  needfui.  does  not  authorize  an  action  by 
him,  in  bis  own  name,  to  enjoin  the  maintenance 
of  tin  isolation  hospital  Cor  contagious  di 
near  tht  town,  as  endangering  the  health  of  the 


-taff   v.  City  Of  f Mh- 
86  N.  W.  707. 

5  5.    Delegation    of    legislative    power    to 
board. 
(\\  la.;    is!>7.) 

the   state    board    of   health   is   mi 

i  ■     Ann.   St 
L409d,   authorizing  it   to 

sary    for   the  protection   of   the   people"   from 

and     providing     that 

h    "as    the    state 

board  of  health  shall  designate  as  conta 

and  dt  .  the  publii    health."   is  an  Ha- 

waii.- atioii    of    legislative    power.— 

i    .U  is. i  To  N.  W.  ol7. 

.;   6.    Compulsory    vaccination     of     school 
i  children. 

(Wls.i    ISH7.I 

A  rule  by  the  state  board  of  health  that 
no  child  shall  be  allowed  to  attend  school  in 
the  state  without  presenting  a  certifies 
vaccination,  made  when  there  was  no  epi 
of  smallpox  in  the  state,  and  when  the  boar! 
had  no  reasonable  apprehension  that  the  die- 
ease  would  become  prevalent,  or  that  the  reg- 
ulation was  necessary  to  preserve  public  health, 
was  unreasonable  and  void. — State  v.  Uurdge 
(Wis.)  70  N.  \V.  347. 

S   7.    Police    power. 

|nl     (Wis.:    1896.) 

The  assertion  by  Laws  1891.  e.  202,  con- 
veying and  relinquishing  to  one  R.,  his  heirs 
IS,  'ill  its  right,  title,  and  interest  in 
and  to  till  lands  lying  within  the  limits  of  Mtts- 
kego  Lake,  and  authorizing  the  drainage  of 
such  lake  without  the  consent  of  riparian  own- 
ers, that  such  drainage  is  required  for  the  pres- 
ervation of  the  public  health,  is  not  conclusive 
on  the  courts,  and  does  not  make  the  act  a  le- 
gitimate exercise  of  police  power. — Priewe  v. 
Wisconsin  State  Land  &  Improvement  Co. 
(Wis.)  67  N.  W.  918. 
93  Wis.  534. 

£b]     (Wis.:    is:>7.) 

In  the  absence  of  a  statute  making  vac- 
cination compulsory  or  a  condition  precedent 
to  the  right  of  children  of  proper  qualifications 
to  attend  the  public  schools,  a  rule  by  the  state 
board  of  health  which  was  authorized  to  take 
general  supervision  over  the  public  health  (Rev. 
St.  §  1407),  and  to  make  regulations  to  pre- 
serve it  (section  140S).  and  to  guard  against 
contagious  diseases  (Sanb.  &  B.  Ann.  St, 
1400a,  1409bl,  that  no  child  shall  be  allowed 
to  attend  a  public  or  private  school  within  the 
state  without  presenting  a  certificate  of  vac- 
cination, cannot  be  sustained  as  an  exercise  of 
police  power. — State  v.  Burdge  (Wis.)  70  N.  W. 
347. 


HEARING. 


Preliminary    hearing    in    criminal    cases,    see 
"Criminal  Law,"  §§  17-21. 


HEARSAY  EVIDENCE. 

See  "Evidence,"  §§  16,  17. 

HEIRS. 

See  "Descent  and  Distribution";  "Wills." 

Adverse  possession  between,  see  "Adverse  Pos- 
session," §  15. 


HERD  LAW— HIGHWAYS,  I.,  H. 


( 
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HERD  LAW. 


See  "Animals,"  §  1. 


HIGHWAYS. 

I.  IX  GENERAL.  §5  1-3. 
II.  PRESCRIPTION,  §§  4,  5. 

III.  DEDICATION,   see  main   head   "Dedica- 

tion." 

IV.  ESTABLISHMENT    BY    STATUTORY 

PROCEEDINGS,  §§  6-16. 
V.  VACATION,       ALTERATION.       AND 
ABANDONMENT.  §§  17-21. 
VT.  ASSESSMENTS,  §§  22-24. 
VII.  ROAD  OFFICERS.  §  25. 
VIII.  OBSTRUCTIONS     AND     ENCROACH- 
MENTS, §§  26-32. 
IX.  LIABILITY  FOR  DEFECTS,  §§  33-38. 
X.  LAW  OF  THE  ROAD,  §  39. 

See,  also,   "Bridges";   "Municipal  Corporations." 

As  boundaries,  see  "Boundaries,"  §  3. 

Burden  of  showing  existence  of  highway,  see 
"Evidence,"  §  8. 

Constructing  railroad  across,  see  "Railroad 
Companies,"  §§  10-12. 

Injunctions  pertaining  to,  see  "Injunctions,"  §  16. 

Jurisdiction  of  circuit  court  on  appeal  in  pro- 
ceedings laying  out  highway,  see  "Courts,"  § 
17. 

Obtaining  highway  for  school  purposes,  see 
"Schools  and  School  Districts,"  §  16. 


I.    IN  GENERAL. 

§   1.   Manner   of  construction  —  Diversion 
of  surface  water. 

[n]     (Neb.;    1896.) 

A  county  may,  in  constructing  a  high- 
way, divert  surface  water  in  a  manner  in  which 
it  could  not  be  diverted  by  an  individual,  upon 
making  compensation  to  those  iniured. — Church- 
ill v.  Beethe  (Neb.)  66  N.  W.  992. 
4S  Neb.  87. 

[bj     (Neb.;   1806.) 

A  petition  to  enjoin  the  erection  by  a 
county  of  an  embankment  on  a  highway  which 
alleged  merely  that  the  embankment  would  di- 
vert the  natural  flow  of  surface  water  so  as  to 
turn  it  over  plaintiff's  lands,  did  not  show  plain- 
tiff entitled  to  relief. — Churchill  v.  Beethe  (Neb.) 
66  N.  W.  902. 
48  Neb.  87. 

§  2.   Propelling   steam   engines   on   high- 
way. 

[a]  (Iowa:    1S95.) 

Acts  24th  Gen.  Assem.  c.  68,  providing 
that  a  person  in  -barge  of  an  engine  being  pro- 
pelled along  a  highway  by  steam,  who  shall 
not  stop  within  100  yards  of  persons  going  on 
the  highway,  until  such  persons  pass,  and  shall 
not  keep  a  man  in  front  of  the  engine  to  assist 
in  controlling  passing  horses,  shall  be  guilty  of 
a  misdemeanor,  applies  where  horses  are  being 
driven  in  the  direction  in  which  tin-  engine  is 
going.— State  v.  Kowolski  (Iowa)  65  N.  W.  306. 

[b]  (Iowa;   1805.) 

I  In  trial  of  an   indictment   for  failing  to 
stop  a  steam  engine  propelled  on  a  highway  un- 
til persons  driving  on  the  highway  had  passed, 
the  fact  that  the  engine  was  sinking,  on  account 
of   the  condition    of  the  ground  at  the  side  of 
the  highway  where  it  was  stopped,  did  not  ex- 
lefendant's  starting  up  before  the  persons 
id,  where  be  ran  the  engine  on  such  ground 
id  crossing  a  culvert  as  required  by  law. — 
State  v.  Kowolski  (Iowa)  GO  N.  \Y.  306. 


(c]  (Iowa;    ISO.".) 

It  was  proper,  on  dial  of  an  indictment 
for  propelling  a  steam  engine  on  the  highway 
without  having  a  man  in  front,  not  to  permit 
hint  to  show  that  In-  kept  a  man  on  the 
lookout  in  a  wav  different  than  that  orescribed. 
—State  v.  Kowolski  (Iowa)  65  N.  W.  306. 

[d]  (loiva;    1895.) 

A  charge  jn  a  prosecution  under  Acts 
24th  Gen.  Assem.  c.  68,  that  a  person  operating 
a  steam  engine  on  a  public  highway  must  stop 
for  the  passage  of  teams,  unless  to  do  so  would 
1"'  dangerous  to  life  or  limb,  was  not  objection- 
able as  charging  that  a  failure  to  stop  would  not 
De  excused  if  the  circumstances  were  such  as 
would  lead  an  ordinarily  prudent  man  to  be- 
lieve it  would  be  dangerous  to  stop. — State  v. 
Kowolski  (Iowa)  65  N.  Y\*.  306. 
ie]     (Iowa;   1895.)  « 

An  inforr  ation  under  Acts  24th  Gen. 
Assem.  c.  68.  providing  that  a  person  in  charge 
of  an  engine  being  propelled  along  a  highway  by 
steam,  who  shall  not  stop  within  100  yards  of 
persons  going  on  the  highway,  till  such  persons 
pass,  and  shall  net  keep  a  man  in  front  of  the 
engine,  shall  b?  guilty  of  a  misdemeanor,  was 
not  bad  for  duplicity  in  charging  defendant  with 
having  failed  to  keep  a  man  in  front,  and  also 
with  having  failed  to  stop. — State  v.  Kowolski 
(Iowa)  65  X.  W.  306. 

§  3.    Consolidation   of   districts, 
la]     (Iowa:    1896.) 

A  taxpayer  may  maintain  proceedings  to 
set  aside  an  illegal  order  of  the  board  of  town- 
ship trustees,  consolidating  all  the  road  dis- 
tricts of  the  townships,  even  though  he  is  not  di- 
rectly prejudiced  thereby.— Dunham  v.  Fox 
(Iowa)  69  X.  W.  436. 

[b]  (Iowa;   1S9G.) 

A  signer  of  the  petition  required  by  Acts 
20th  Gen.  Assem.  c.  200,  §  4,  relating  to  the  con- 
solidation of  the  road  districts  of  a  township  on 
petition  of  a  majority  of  the  voters,  may  with- 
draw his  name  at  any  time  before  action  is 
taken.— Dunham  v.  Fox  (Iowa)  09  X.  W.  436. 

[c]  (Iowa;    1896.) 

The  signing  of  a  remonstrance  to  such  con- 
solidation, by  one  who  had  signed  the  petition, 
operates  to  withdraw  his  signature  from  the 
petition.— Dunham  v.  Fox  (Iowa)  69  X.  W.  436. 
[<1]     (Iowa;   1896.) 

Under  Acts  20th  Gen.  Assem.  c.  200,  §  4, 
providing  that  the  board  of  township  trustees 
may  on  petition,  etc.,  consolidate  the  road  districts 
of  the  township  into  one  highway  district,  the 
proceeding  so  authorized  is  judicial  in  its  nature, 
within  the  meaning  of  Code.  §  3216.  declaring 
that  a  writ  of  certiorari  may  issue  when  an  inferi- 
or tribunal  or  board  exercising  judicial  functions 
has  exceeded  its  proper  jurisdiction. — Duuham  v 
Fox  (Iowa)  69  N.  W.  436. 


II.    PRESCRIPTION. 

§  4.    User  for  period  of  prescription. 

[a]  (Mich.;    1895.) 

Where  the  public  has  acquired  an  ease- 
ment by  user  in  a  highway,  the  listing  of  the 
land  for  taxes  and  payment  thereof  by  the  own- 
er does  not  affect  the  rights  of  the  public  in  the 
land.— Campau  y.  City  of  Detroit  (Mich.)  02  X. 
W    718. 

104  Mich.  560. 

[b]  (Mien.;    1S95.) 

User  of  land  for  the  statutory  period  as 
a  -public  highway  conclusively  establishes  dedi- 
cation of  the  land  for  that  purpose. — Campau  v. 
City  of  Detroit  (Mich.)  62  X.  \Y.  718. 
104  Mich.  560. 

[c]  (Midi.;    1S96.) 

Plaintiff's  house  stood  on  the  lot  line, 
and  her  perch  and  steps  projected  several  feet 
over  a  strip  c'aimed  as  a  part  of  a  public  ave- 
nue.     The    strip    was    originally    inclosed    by    a 
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hich  time  plaintiff  bad  acquired 
title    by    ad  n.      Plaintiff   ba 

:,  nee,    i«  bad  all  property  boldi 
i  renui .   ••<  of  di 



the  street  widened,  nor  tbi 

,[,,;,.,.  the  st  ■         the  avenu 

i  j.  City  oi    Detroit   (Mich.)  66  N.  W. 

188. 
I.il     (Neb.i    is:t7.) 

The  public  ai  user 

of  a   way   oyer   wild   and  uninclosed   prairie.— 
le  v.  Hunl  (Neb  I  69  V   v7.  970. 
I »- 1     (Neb. i    is:>7.) 

To  establish  a  highway  by  prescription, 
there  musi  be  a  user  by  the  public,  under 
claim  of  right,  and  adverse  to  the  owner's  oc- 
ey,  and  with  his  knowledge,  nf  Bome 
defined  track  uninterruptedly,  v  ithoul  substan- 
tial change,  for  a  period  sufficient  to  bar  an 
action  to  recover  the  kind.— Engle  v.  Hunt 
(Neb.)  69  N.   W.  970i 

§   5.    Evidence. 

[aj     (Iowa  |    1806.) 

I  the  owner  of  land  lived 
thereon  while  a  road  was  1  eing  use  1  for  L3  years 
by  the  public,  over  the  land,  and  that  be  him- 
self traveled  the  road,  is  sufficient  to  prove 
knowledg  ■  on  the  owners  part  of  the  use  of  the 
road  as  o  high-way  so  as  to  establish  a  hi 
by  prescription  under  the  law  prior  to  1873.— 
Slate  v.  Tellers  (Iowa)  66  N.  W.  754. 

|li)     (Iowa  |   1896.) 

Under  Code,  §  2031,  providing  that, 
when  an  easement  in  land  is  claimed  by  pre- 
scription, the  fact  of  adverse  possession  shall 
lie  proven  by  evidence  distinct  from  the  use, 
and  that  the  party  against  whom  the  claim  is 
made  had  express  notice  thereof,  evidence  of 
travel  by  the  public  over  land,  which  com- 
menced while  it  was  uncultivated,  the  line  of 
travel  changing  at  times,  and  gates  havini 
maintained  across  the  road,  is  insufficient  to 
show  title  to  the  road  as  a  public  bicrhway  by 
prescription.— Gray  v.  Haas  (Iowa)  67  X.  \V. 
394. 

[c]     (Iowa;    1807.) 

A  highway  by  prescription  is  not  shown  by 
evidence  of  public  use  for  many  years,  if  it  was 
used  during  a  portion  only  of  each  summer,  and 
had  been  closed  at  times,  and  obstructed  by 
fences.— Mills  &  Allen  v.  Evans  (Iowa)  09  N. 
\V.  1043. 


III.   DEDICATION. 

See  main  head   "Dedication." 


IV. 


ESTABLISHMENT  BY  STATUTORY 
PROCEEDINGS. 


§   6.    Power  to  establish. 

(Neb.;    1806.) 

The  county  board  may,  in  one  proceeding, 
open  roads  on  different  section  lines,  provided 
they  connect  with  one  another,  and  form  a  sin- 
gle scheme  of  highway  improvement. — Barry  v. 
Deloughery  (Neb.)  66  N.  W.  410. 
47  Neb.  354. 

§   7.    Qualification    of    commissioners    or 
supervisors, 
[a]     (Mich.;    l.x!>5.) 

Members  of  a  township  board,  who  heard 
a  proceeding  to  establish  a  highway  on  the 
its,  and  decided  the  necessity  for  the  highway, 
and  awarded  damages,  were  disqualified  to  sit 
on  the  hearing  of  a  subsequent  proceeding  to  es- 
tablish the  same  highway,  after  the  quashing 
of  the  former  proceeding. — Locke  v.  Highway 
Commissioner  of  Wyoming  Tp.  (Mich.)  05  N. 
W.  558. 


I  ••  I     (Mlnn.i    isu,;.) 

The  three  members  of  the  town  board  of 

super!  1    in    laying    out    a    highway. 

I,  as  be  owned  one 

.    land  over  which  the  highway 
iut:    but  the  otber  tv  .ting 

rity    -if  the  b  aid.  were   not   inten 

w,  re    voidable,    but    not 
>rn  of 
the  Town  of  Wheeling  (Minu.)  07  X.  W.  662. 
01  Minn.  547. 

§   8.    Notice. 

(Neb.i    1806.) 

The  ■  ird    may,   without   petition 

or  notice,  make  a  preliminary  order  establishing 
'  He  road,  or  declaring  that  it  shall  be 
opened;    but,  before  it  can  be  actually  op 
there  must   in    proci  clings,  up.  i 

images. — Barry     v.     Deloughery 
(Neb.)  66  X.  W.  HO. 
17  Neb.  354. 

§   9.    Parties. 
(Iowa i    is:ir,., 

A   board  of  county  supervisors  is  not  a 
ndant   in  to   de- 

ti  rmine  the  validity  of  its  action  in  establishing 
a  highway.  . .  Board  of  Sup'ra  oi  Pot- 

tawattamie County  (Iowa)  01  N.  W.  1002. 
93  Iowa,  721. 

§   10.    Mistake  in  location. 

[al     (Mlnn.|    1806.) 

A.  and  B.  owned  adjoining  40-acre  sub- 
divisions, and  for  21  years  occupied  to  a  line 
which  each  supposed  was  the  true  line  between 
them,  but  which  was  in  fact  more  than  two 
rods  in  upon  the  land  of  B.  In  the  meantime 
the  town  laid  out  a  public  highway  on  the  true 
line,  but  opened  it  for  travel  on  said  sup] 
line,  where  it  uas  traveled  by  the  public  for  14 
years,  when  the  town,  within  15  years  after  the 
ay  was  so  laid  out,  opened  it  for  travel 
on  the  true  line.  Hdd,  the  public  had  not.  by 
laches  or  acquiescence,  lost  its  right  to  open 
l  he  inad  ou  the  true  line.— Bice  v.  Town  of 
w  alcott  (Minn.)  '7  X.  \V.  300. 
lit   Minn.  459. 

fill     (Minn.;    1806.) 

Conceding  that,  as  between  A.  and  B.,  the 
15-year  statute  of  limitations  had  run  in  favor 
of  A.  as  to  the  strip  of  land  occupied  by  him  be- 
tween the  true  line  and  the  road  as  traveled, 
still  it  had  not  run  iu  his  favor  as  against  the 
public  or  the  defendant  town.— Bice  v.  Town  of 
Walcott  (Minn. i  07  N.  W.  360. 
04  Minn.  459. 

§   11.    Establishment  on  government  sec- 
tion line. 

[a]  (Neb.;   1806.) 

Act  1S73,  making  section  lines  in  certain 
counties  public  highways,  was  so  far  modified  by 
Laws  1S79.  p.  120  (Comp.  St.  e.  78),  that  sec- 
tion lines  not  used  as  roads  for  five  years  before 
the  passage  of  the  latter  act  cannot  be  opei 
such  without  complying  with  the  requirements 
it  act.— Henrv  v.  'Ward  (Neb.)  08  N.  W. 
5  IS. 

[b]  (S.  D.;   1806.) 

Under  tin  territorial  act  of  January  11. 
1S71  (Comp.  Laws.  §  1189).  declaring  that  all 
section  hues  shall  In-  public  highways  so  tar  as 
i  able,  "provided  that  nothing  in  the  act 
shall  be  so  construed  as  to  interfere  with  ex- 
isting kighwrys  in  the  settled  portions  of  the 
territory/'  a  "person  seeking  to  prevent  the 
change  or  vacation  of  a  highway  must  show 
that  it  was  legally  established  in  a  settled  por- 
tion of  the  territory,  or  existed  by  prescription, 
at  the  time  such  act  was  passed.— Keen  v. 
Board  of  Sup'rs  of  Fairview  Tp.  (S.  D.)  07  N. 
W.  023. 

Ic]     (S.  n.;    1806.) 

Act  .Ian.   12.  1S71  (Comp.  Laws.  §  1189). 
provides  that  all  section  lines  shall  be  public 
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highways  as  far  as  practicable.  Comp.  Laws, 
§  1296,  authorizes  the  supervisors  of  a  town 
to  lay  out  any  new  road;  and  section  1320  de- 
clares that  "every  road  located  by  territorial 
or  county  authority  is  a  county  road,  and 
only  be  changed  or  vacated  by  an  order  of  the 
county  commissioners."  Held,  that  the  town 
supervisors  may  open  a  road  within  their  town- 
ship on  the  section  line  of  land  belonging  to 
the  United  States  at  the  time  section  1189  was 
enacted;  such  line  not  being  a  county  road. 
within  section  1320.— Keen  v.  Board  of  Sup'rs 
of  Fairview  Tp.  (S.  D.)  67  N.  W.  623. 

[<]]     (S.  D.;    1S96.) 

Where  a  section-line  road  has  been  es- 
tablished along  a  controverted  line,  but  sub- 
stantially on  the  section  line,  it  follows  and  is 
ed  on  the  true  section  line,  whenever  that 
is  finally  determined.— Dowdle  v.  Cornue  (S.  D.) 
6S  N.   W.  194. 

§    12.    Establishment    through,    forbidden 
premises. 

[a]     down;    1895.) 

A  wild  plum  tree,  about  three  feet  nigh 
a  Cottonwood  tree,  a  small  grapevine,  a  wild 
currant  bush,  and  a  few  small  rose  bushes  do 
not  i  onstitute  an  orchard  or  ornamental  ground, 
within  Code.  §  925,  providing  that  a  highway 
shall  not  be  established  through  such  grounds, 
when  contiguous  to  a  dwelling  house,  v. 
the  consent  of  the  owner.— Ballou  v.  Elder 
(Iowa)  64  N.  W.  622. 

Il>]     (Iowa;    1895.) 

Evidence  that,  after  the  commencement 
of  proceedings  to  establish  a  highway  through 
plaintiff's  land,  he  planted  fruit  trees  and  a 
garden  within  the  space  to  be  occupied  by  the 
highway,  and  stated  that  he  did  so  to  prevent  its 
establishment,  will  support  a  finding  that  such 
improvements  were  not  made  in  good  faith.— 
Ballou  v.  Elder  (Iowa)  64  N.  W.  622. 

§    13.    Width  of  road. 

(Micli.i    189G.) 

How.  Ann.  St.  §  1290,  providing  that 
highways  shall  not  be  less  than  four  rods  in 
width,  does  not  restrict  them  to  such  width,  and 
a  commissioner  may  establish  a  wider  road 
when  required. — Brown  v.  Township  Board  of 
Greenfield  Tp.  (Mich.)  67  N.  W.  566. 

§   14.    Order  laying   ont. 

la]     (Neb.:   189G.) 

To  authorize  the  opening  of  a  section-line 
road,  a  finding  that  the  public  good  requires  it 
need  not  be  made  of  record  by  the  county  board. 
—Barry  v.  Deloughery  (Neb.)  66  N.  W.  410. 

47  Neb.  354. 

[bj     (Neb.;   1S96.) 

An  order  of  a  board  of  supervisors  in- 
structing the  county  clerk  to  cause  a  section- 
line  road  to  be  surveyed,  and  enter  such  survey, 
when  made,  of  record,  is  not  an  order  for  the 
opening  of  such  section-line  road,  within  Comp. 
St.  c.  78,  §  46—  Oyler  v.  Ross  (Neb.)  66  N.  W. 
1099. 

48  Neb.  211. 

§   15.    Award  of  damages. 

[a]     (Iowa;   1895.) 

Where,  on  appeal  from  an  assessment  of 
damages  consequent  upon  the  establishment  of 
a  highway,  it  appears  to  have  been  conceded 
that  it  would  be  necessary  to  take  eight  acres  of 
appellant's  land,  the  value  of  which  would  be  at 
least  $2S0,  and  that  a  new  fence  w  hich  the 
highway  would  render  necessary  would  cost 
about  $150,  that  he  would  lose  200  shade  trees, 
and  would  be  compelled  to  move  a  half  mile  of 
fence  already  built,  besides  having  his  farm  di- 
vided  by  the  road,  a  .iudgment  awarding  appel- 
lant $200  damages  will  be  reversed. — Adkins  v. 
Smith  llowaj  U4  X.  W.  761. 


[b]  Web.;    1895.) 

The  damages  to  a  landowner  for  the  lo- 
cation of  a  highway  must  be  paid  from  the 
road  fund  of  the  district  in  which  the  high- 
way is  situated,  and  not  from  the  county- 
road  fund.— Palmer  v.  Vance  (Neb.)  62  N.  W. 
857. 

44  Neb.  348. 

[c]  (Xel>.;    1896.) 

The  proceedings  by  which  a  highway  is 
opened  require  a  settlement  of  damages  which 

rise  from  the  erection  of  culverts  across 
the"  highway,  so  that  an  abutting  property  own- 
er is  not  entitled  to  additional  dama;  «,  "ii  the 
erection  of  a  culvert  in  an  established  highway, 
because  of  the  fact  that  surface  water  is  there- 
by thrown  upon  his  lands. — Churchill  v.  Beethe 
(Neb.)  66  X.  W.  992. 

45  Neb.  87. 

§16.    Waiver  of  objections. 
(Minn.;    1MU;.> 

The  appellant  owned  and  occupied  one 
of  the  parcels  of  land  over  which  the  highway 
was  laid  out,  but  was  not  named  in  the  peti- 
tion or  served  with  written  notice  of  the  time 
and  place  of  the  meeting  of  the  board.  How- 
ever, he  appeared,  took  part  in  the  pn 
ings,  and  was  awarded  damages.  Held,  he 
waived  all  defects  in  the  proceedings. — Kieke- 
napp  v.  Supervisors  of  the  Town  of  Wheeling 
(Minn.)  07  X.  W.  662. 
04  Minn.  547. 


V.    VACATION,  ALTERATION,   AND 
ABANDONMENT. 

§17.    Order  for  change  of  location. 

(Minn.;    1896.) 

The  description  of  a  highway  in  the  order 
of  county  commissioners  changing  the  location  of 
the  highway  cannot  be  aided  by  extrinsic  evi- 
dence of  the  intention  of  those  who  laid  out  the 
highway  as  changed. — Rud  v.  Board  of  Com'rs 
of  Pope  County  (Minn.)  6S  N.  W.  1002. 

§18.    Discontinnance  and  vacation. 

[a]  (Minn.;    1S95.) 

A  summons  on  appeal  from  an  order  va- 
cating a  highway  was  served,  only  four  days  be- 
fore the  time  set  for  hearing,  on  the  supervisor 
who  voted  against  the  vacation  of  the  highway. 
no  service  being  made  on  either  of  the  other  su- 
pervisors. The  supervisor  served  failed  to  no- 
tify any  one  of  the  pttitioners,  or  either  of  his 
associates  on  the  board,  of  the  appeal,  and  at 
the  hearing  appeared  for  the  town,  waived  the 
defective  service,  and  permitted  the  order  of  va- 
cation to  be  reversed  by  a  verdict,  without  offer- 
ing evidence  in  behalf  of  the  town.  Meld,  that 
the  verdict  should  be  set  aside.— Street  v.  Town 
of  Alden  (Minn.)  64  N.  W.  157. 
62  Minn.  160. 

[b]  (Minn.;    1895.) 

An  action  to  set  aside  a  verdict  rendered 
on  appeal  from  an  order  vacating  a  highway  on 
the  ground  that  it  was  procured  through  fraud, 
could  be  maintained  by  the  owner  of  the  land 
across  which  the  highway  ran,  he  having  been 
one  of  the  legal  voters  who  petitioned  for  the 
vacation  of  the  highway. — Street  v.  Town  of  Al- 
den (Minn.)  04  N.  W.  157. 
62  Minn.  160. 
[e]     (Wis.:    189(i.) 

Rev  St  1858,  c  19.  §  90,  prohibits  town 
supervisors  from  discontinuing  a  territorial  road. 
Sanb.  &  B.  Ann.  St.  §  12:14a.  provides  that  any 
highway  abandoned  as  a  route  of  travel,  and  on 
which  no  highway  tax  has  been  expended  for 
five  years,  shall  be  considered  legally  discontin- 
ued, and  shall  revert  to  toe  owners  of  the  land 
through  which  the  same  passed,  llrhl,  that 
where  half  a  mile  of  a  territorial  road  was 
formally  vacated  by  a  town  board,  and  another 
highway  laid  out.  and  such  portion  was  fenced 
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up  by  ■  I 

ii. it  reopea 

■  .■  tieva 

I 

§   19.   Damage!    caused    by    alteration    or 
vacation. 

I  ii  I     (lowai    1804.) 

.  .   i     itii      to  I  i  ament 

:  supen  iaors,  and 
hat  the  board  b 

■  ation  oond 
in  wh  i       ip 

1  :     III. -IV 

utemplate  damages  for  vai 

a  (Iowa)  61 
\.  w 

92  [ova,  510. 

lb]     (lowtt)    1890.) 

No  do  for  the  vaca- 

tion of  a  highway,   an   irregularity   in   the  ap- 

pointm  is  in  pr edings  for  Hiat 

purpose    is    immaterial.— MeKinnoy    v.    Baker 
69  N.  W.  683. 

§  20.   Abandonment. 

(Wis.:    I89S.) 

Rev.  St.  S  1294,  providing  that  every  pub- 
lic highway  shall  cease  to  !"■  such  except  us  to 
such  parts  us  are  opened  and  worked  within 
four  vein's  of  tin    time  it  is  laid  out;         I 

1294a,  providing  that  every  highway  aban- 
doned  as  a   route  of  travel,  ami  on   which   no 
highway   tax   is  expended    for  five   . 
be  considered  discontinued,  and  the  land  shall 
revert    to    the   abutting   owners.-   apply    only    to 
i   laid   out   by   public  authority,   nqtwith- 
ing  section  KMT  provides  that  the  provi- 
sions i  inpter  to  which  the  se 
long  shall  extend  to  all  parts  of  the 
eept  when  special  provisions,  inconsistent  there- 
with,   shall    be    made    by    law.— Paine    l.i 
Co.  v.  (  ity  of  Oshkosh,  61  N.  W.  110S,  SO  Wis. 

4  19. 

5  21.    Certiorari 
(Iowa;    rs!)<;.» 

A  petition  in  certiorari  to  review  proceed- 
ings for  the  vn, ation  of  a  highway,  on  the 
ground  of  their  illegality  because  no  notice  was 
I  on  plaintiffs,  who  were  the  owners,  or 
on  the  occupants,  of  the  land  through  which 
the  highway  was  located,  is  demurrable  where 
il  fails  to  allege  that  plaintiffs'  ownership  was 
shown  by  the  transfer  books  in  the  auditor's 
office,  or  that  plaintiffs  resided  within  the 
county,  or  that  the  land  was  occupied  by  per- 
sons residing  in  the  county;  personal  notice 
being  required  only  in  such  cases.  Code, 
— McKinney  v.  Baker  (Iowa)  69  N.  W.  683. 


VL    ASSESSMENTS. 

§   22.    Presumption  as  to  regularity. 

(Midi.:    l.s<>.-..> 

That  the  record  of  the  highway  commis- 
sioner of  a  town  recited  that  the  board  of  com- 
inissiouers  voted  that  the  highway  taxes  be  as- 
sessed a;  $1  on  the  $100  valuation,  and  thai  the 
clerk  make  the  rolls  tl  ot  create  the 

presumption  that  the  assessment  roll 
ly  prepared  by  the  board,  which  is  not  intro- 
duced in  evidence,  was  irregular  in  making  the 
assessment  as  a  money  tax,  and  not  as  highway 
labor,  as  provided  by  Comp.  Laws  1871,  S  12l'ii 
ei    st'ip.  requiring  the  it   to  be  made  as 

"one  day's  work   for  every  $100  valuation."  and 
providing  that  for  certain  i  i  day's  work 

may  be  deemed  the  equivalent  of  $1. — Hoffman 
v.  Lynl.urn   (Mich.l  62  N.   \V.  72S. 
104  Mich.  494. 


i  23.    Delegation  of  authority  to  make. 

I.   I     IMI5.) 

A  rote  by  the  hoard  of  commit 
the  highway   tax   for  a  certain  year  b 

I,  and   that   the  clerk 

bi 

and   not   an  tiu- 

,      to      the      • 

under   Comp.    ' 
1871,    S    1221,    which   expresslj     antl 
makim 

I  loffman  v.  Lvnburn  (Mich.  I 
62  N.   W.    . 

I".  Mich.  184. 

§   24.    Duties  of  overseers  of  highways. 

|a]       I  Mi  eh.  :      ISII-,. , 

.•  3    How.    Ann.    St.   5S    1331,    1332 

1  \'S-\,  relating  to  t.<  of  high' 

ways   on  ing    taxes    for   labor    performed 

thereon,    where  the   overseers,   after 

return   the  lists  furnished  by  the  commissioner 

of   highways   substantially    us    received,    without 

ire,    the  defect    is   fatal.— 

ton    &   Mititiii  m    ('<..    v.    Township    of 

se  (Mich.)  65  N.  U\  282. 

[b]  ranch.)    L89S.) 

Where  the  oversee.  ays,  after 

assessment,  returned  the  lists  furnished  by  the 
er  of  highways  substantially  as  re- 
ceived, without  verification  or  signature,  con- 
trary to  3  1  1  123, 
the  defect  was  not  cured  by  section  1424,  pro- 
viding thai  no  error  or  omission  on  the  part  of 
the  01  II  invalidate  the  highway  tax. 
— Hamilton  &  Merivman  Co.  v.  Township  of 
I.'Aiis.-  (Mich.)  65  X.  W.  282. 

[c]  OHeli.:    1806.) 

Where  the  highway  labor  tax  is  assessed 
by  til.  ioner  instead  of  the  overseer,  it 

is  an  informality  or  neglect  of  duty  by  the  over- 
r,  within  .'!  How.  Ann.  St.  s  1424,  providing 
i  '  no    or  omission  of  duty  of  the  over- 
seer of  highways  shall  invalidate  the  highway 
essed  by  the  supervisor  on  the  township 
milt    roll. — Auditor  General   v.    Longvear 
(Mich.)  68  N.  W.  130. 


VII.    ROAD  OFFICERS. 

Duty  as  to  assessments,  see  ante,  §  24. 

§   25.    Liabilities. 

[a]     (Imvai    CN!>7.> 

A  charge  that  a  road  supervisor  was 
chargeable  onlj  for  "gross  negligence"  in  erect- 
ing a  public  bridge  is  erroneous,  since  he  is 
chargeable  for  a  want  of  ordinary  or  reasonable 
care.— Gould  v.  Schermer  (Iowa)  70  N.  W.  697. 

£b]     (S.  V.:    1S!h;.i 

Township   officers   trespassing   on   land    in 
the  attempt  to   locate  a  section-line  highway  on 
n  line  other  than  its  proper  location  are  pei - 
ly   liable   for  the   trespass. — Webster  v.    White 
(S.  D.)  66  N.  W.  1145. 


VIII.    OBSTRUCTIONS  AND  EN- 
CROACHMENTS. 

§  26.   In  general. 

[a]      (Wis.;     istc.) 

Town  officials  may  remove  obstructions  on 
a   highway   without   petition   from   taxpayers. — 
Nicolai  v.  Davis,  64  X.  \V.  1001,  91  Wis.  370. 
lb]     (Wis.:    IS96.) 

A  town  which  permits  the  erection  or  main- 
tenance of  a  wire  fence  across  a  previously 
traveled  highway,  after  its  discontinuance,  with- 
out barriers  or  warnings  to  travelers,  is  guilty 
of  negligence,  and  is  liable  for  an  injury  result- 
ing therefrom  to  one  usinu'  reasonable  care. — 
Bills  v.  Town  of  Kaukauna  (Wis.)  68  X.  W.  992. 


861     (§  26) 
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(§  34)     862 


tc]      (Wix.:    ISDH.i 

Persons  were  driving  plaintiff's  horse  to  a 

buggy  in  the  nighttime,  at  a  speed  of  five  or 

iles  an  hour,  along  the  beaten  track  of  a 

which  could  be  seen,  when  they  ran  into 

a  wire  fence  which  had  been  built  across  the 

track,    without   any   barrier  or   other   warning 

could  be  seen,  and  the  horse  was  killed. 

that  there  was  no  contributorv  netrligence. 

—Bills  v.  Town  of  Kaukauna  (Wis.)  68  X.  W. 

992. 

§   27.    Action      to      abate — Pleading      and 
proof. 
(Minn.:    189S.) 

Where  a  complaint  to  compel  the  re 
moval  of  obstructions  from  an  alleged  street 
averred  that  the  street  was  opened,  planked, 
graded,  and  worked,  for  more  than  15  yeaTS, 
l.iit  failed  to  state  by  whom,  and  did  not  allege 
that  the  street  had  been  dedicated  as  such,  a 
cuninion-law  dedication  could  not  be  proved. — 
Village  of  Benson  v.  St.  Paul,  M.  &  M.  Ry.  Co. 
(.Minn.)  64  N.  W.  393. 
62  Minn.  198. 


!  28. 


Defenses. 


[a]  (Iowa:    ISIhi.i 

The  obstruction  of  a  public  highway  by 
keeping  and  using  cai3  and  placing  buildings 
thereon  will  not  be  excused  on  the  plea  that  such 
use  was  made  in  the  conduct  and  operation  of  a 
business  on  land  abutting  on  the  street. — Jenks 
v.  Lansing  Lumber  Co.  (Iowa)  66  N.  W.  231. 

[b]  (Iowa;    1896.) 

That  a  railroad  company  is  authorized  to 
operate  its  road  over  a  public  highway  is  no  de- 
in  an  action  against  a  lumber  company  for 
■  bstructing  the  highway  by  keeping  cars  on  such 
iad  in  conducting  its  business  located  on  prop- 
erty abutting  on  the  highway. — Jenks  v.  Lansing 
Lumber  Co.  (Iow-a)  66  N.  W.  231. 

§   29.    Injunction. 

(Iowa;    1897.) 

In  a  suit  by  a  county  to  correct  a  descrip- 
tion in  a  deed  of  land  conveyed  to  it  for  a  road, 
injunction  against  obstruction  of  the  highway 
may  be  also  sought  and  had,  though  there  be 
remedy  at  law  therefor  by  abatement  of  nui- 
.  or  though  defendant  be  punishable  crim- 
inally for  the  obstruction. — Clayton  County  v. 
Herwig  (Iowa)  09  N.  W.  1035. 

§  30.    Railroad  bridges. 
(Wis.:    1894.) 

Rev.  St.  §  1837,  providing  that  bridges 
over  streets  shall  be  constructed  so  as  to  give 
a  clear  passageway  of  20  feet,  <<r  two  pa 
ways  of  14  feet  eacn,  does  not  authorize  recov- 
ery by  one  injured  under  a  street  bridge  in  a 
passageway  more  than  14  feet  wide,  on  the 
ad  that  the  other  passageways  were  less 
than  14  feet  wide. — Barron  v.  Chicago.  St.  P., 
M.  &  O.  Ry.  Co..  61  N.  W.  303.  SO  Wis.  79. 

§   31.    Criminal  prosecution. 
(Iowa;    1890.1 

In  a  prosecution  for  "willfully"  obstruct- 
ing a  highway  ICode.  §  3979),  the  word  "will- 
fully" means  "intentionally."  and  therefore  an 
admission  that  defendant  placed  the  obstruction 
-  the  road  is  an  admission  of  a  willful  ob- 
struction.—State  v.  Teeters  (Iowa)  66  X.  W. 
754. 

§  32.   —   Indictment. 

[a]     (Iowa;   l>!ir,.i 

Under  an  indictment  averring  generally 
the  obstruction  of  a  highway,  a  conviction  may 
be  had  for  obstruction  of  a  highway  established 
either  by  dedication  or  prescription. — State  T. 
Teeters  (Iowa)  66  X.  W.  754. 

[1>]     (Iowa;    ls'ir;., 

An  indictment  under  Code,  §  40S9,  for  ob- 
stmeting  or  incumbering  a  highway,  may  aver 
only  that  the  streets  obstructed  were  those  of  a 


certain  town,  without  designating  the  particular 
streets.— State  v.  Finney  (Iowa)  68  X.  W.  568. 

[c]  (Iowa;    1896.) 

An  indictment  under  Code,  §  4089,  for  ob- 
structing or  incumbering  a  street,  need  not  al- 
lege whether  the  town  in  which  the  street  lay 
is  incorporated.— State  v.  Finney  (Iowa)  68  N. 
W.  51 

[d]  (Iowa;    1S9G.) 

Under  Code,  §  4089,  declaring  the  "ob- 
structing or  incumbering,"  by  buildings,  the  pub- 
lic highways  to  be  nuisances,  an  indictment  aver- 
ring that  defendant  did  "obstruct  an  I  incumber" 
es  but  one  offense,  though  charging  it  com- 
mitted both  ways.— State  v.  Finncv  (Iowa)  OS 
X.  \V.  568. 

[e]  (Iowa:    189<;.i 

Xeither  does  it  charge  more  than  one  of- 
fense by  averring  the  obstruction  by  construct- 
ing and  maintaining  a  building  on  the  "high- 
ways and  streets."— State  v.  Finney  (Iowa)  08 
X.  W.  568. 


IX.    LIABILITY  FOR  DEFECTS. 

§   33.    What  constitutes  actionable  defect. 

[aj     (Mich.;    1897.) 

Error  in  charging  that  the  duty  of  defend- 
ant township  to  keep  its  highways  in  reason- 
able repair  "not  only  extends  to  the  traveled 
portion  of  the  highway,  but  that  portion  within 
the  main  ditches  of  the  same,"  was  harmless, 
where  the  court  added,  "That  is.  all  that  por- 
tion of  the  highway  worked,  and  which  the 
public  would  naturally  use  by  reason  of  its 
apparent  fitness  for  use";  that  "it  is  not  ex- 
pected that  public  travel  will  occupy  all  parts 
of  a  country  highway";  and  that  the  town- 
ship was  not  required  to  put  the  road  in  condi- 
tion, even  if  it  were  so  expected,  and  correctly 
stated  what  plaintiff  was  required  to  prove 
in  order  to  recover. — Whoram  v.  Argentine  Tp. 
(Mich.)  70  X.  W.  341. 
[b]     (Wis.;   1895.) 

In  an  action  against  a  town  for  injuries 
received  by  plaintiff  while  driving  onto  a  highway 
from  a  way  which  had  been  cleared  by  the  side 
of  the  highway  for  the  passage  of  teams,  owing 
to  the  presence  of  impassable  snowdrifts  on  the 
highway,  it  was  proper  to  charge  that  the  town 
not  be  liable  if  the  highway  at  that  point 
was,  under  all  the  circumstances,  in  a  reasonably 
safe  condition  for  tne  passage  of  teams. — Yass 
v.  Town  of  Waukesha  (Wis.)  63  X.  W.  280. 

90  Wis.  3o7. 
lc]     (Mis.:    1896.) 

A  petition  in  an  action  for  the  death  of 
plaintiff's  intestate,  caused  by  a  defective  high- 
way, alleged  a  want  of  repair  in  the  highway  at 
an  intersection  of  two  roads,  and  a  gully  in  the 
track:  that  the  highway  was  obstructed  at  such 
point  by  logs  on  both  sides  of  the  road;  that  as 
deceased  approached  the  corner  on  a  dark  night, 
and  as  he  turned  at  the  corner,  one  of  his 
wheels  passed  over  one  of  the  logs,  and  threw 
him  cut.  causing  his  death.  Held,  that  whether 
the  traveled  track,  at  the  time  and  place  of  the 
injury,  was  insufficient  or  out  of  repair,  was 
ion  for  the  jury. — Slivitzki  v.  Town  of 
Wien  (Wis.)  07  X.  W.  730. 

93  Wis.  460. 

[dl      (Wis.;    1S97.) 

Where  a  person  driving  over  a  familiar 
highway  at  night  drives  against  a  stump  which 
iod  there  for  years,  it  is  a  question  for 
the  jury  wrhether  the  presence  of  the  stump 
made  the  town  liable  for  the  accident. — Hinkley 
v.  Town  of  Rosendale  (Wis.)  70  X.  W.  158. 

§   34.    Proximate  canse  of  injury, 
tal     (Wis.:    1897.1 

Where  the  buggy  in  which  plaintiff  was 
riding  ran  into  a  ditch  across  the  highway, 
throwing  out  the  driver,  and  causing  the  horses 
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to   run  away,  and  f>                ivn  tin-  highway 

plaintiff  was  tin  md  injured,  the  ditch 

was  the  proximo  of  the  injur;  t"  plain- 

i  •  iwn  of   Wai  ren  i\\ 
.n  .  \\ 

|  1,  |      (  .»  in.:     IS!>7.> 

It  is  i  . > l ■  >•  to  prove  the  exact  place 

where 
but  onlj    th 

cidcnt   was  in  the  highway,  ai  intially 

at    ti, 

at.    1  >onohue  v. 
,o  N.  \V.  305. 

§   35.    Action    for    damages. 

[a]  (Mteli.i    is!»7.) 

A    di  i  aration    for   injuries   i 
ive   l .  i  _■  1 1  \ ,  fhway 

iatei 
<;.  township  and   two  spei 
fendant     township,     known    as    a     "town-line 
road,"  and   alleging  that,  "while  plaintiff  was 
riding  along   said  highway   between   sai 
■  .inns,"   his  "horse  stepped  into  a  hole 
north  side,  and  in  the  traveled  portion  of  said 
iy,    and    between    said  "    suffl- 

.:   the  place  of  injury,  u 

i      i   .  -Whoram  v.  A  gen 
tine  Tp.  (Mich.)  To  X.  \V.  341. 

[b]  (Wli,;    IS!).-,.) 

Whether  old  material  left  by  the  roadside 
upon  repairing  a  bridge  is  such  as  to  frighten 
a  horse  of  ordinary  gentleness,   when  pr 
driven,    is  a   question   for  the  jury.  —  Laird  v. 
of  O  (Wis.)  62  N.  W.  1042. 

90  Wis.  25. 

§  36.    Contributory    negligence    of    trav- 
eler. 

In]     rwia.;    1895.) 

One  who  could  have  used  other  roads. 
but  undertaker  to  ford  a  stream  because  the 
road,  after  crossing  by  a  bridge,  is  covered  by 
:  and  ice,  accepts  the  danger  of  making 
the  ford— Welsh  v.  Town  of  Argyle  (Wis.)  62 
N.  W.  .".IT.  SO  Wis.  649. 

[b]     (Wis.;    1S05.) 

Riding  on  a  seat  not  anchored  to  the 
wagon  is  not  negligence,  as  a  matter  of  law, 
as  to  prevent  a  recovery  for  injuries  caused 
by  the  overturning  backwards  of  the  seat,  due 
to  the  wagon  dropping  into  a  hole  in  the  high- 
way.—Jennings  v.  Town  of  Albion  (Wis.)  62  N. 
W.  926. 

00  Wis.  22. 

tc]      (Wis.;    IS!),".) 

It  is  not  negligence,  as  a  matter  of  law, 
to  travel  over  a  corduroy  road  having  deep 
holes,  caused  by  wear  and  rot.  the  road  being 
covered  with  water  from  a  heavy  rain,  in  a 
wagon  sufficient  and  prudently  driven,  but  with 
a  broken  spring,  and  well  loaded,  it  not  being 
clear  that  the  broken  spring  or  the  load  had 
any  agency  in  producing  the  accident. — Luedke 
v.  Town  of  Mukwa  (Wis.)  02  N.  W.  931. 
90  Wis.  57. 
fd]     (Wis.;    1806.) 

One  driving  on  a  highway  is  required  to 
use  ordinary  care  as  to  driving  over  dangerous 
or  defective  places.  Whether  such  care  is  ex- 
ercised in  a  given  case  is  a  question  of  fact,  and 
it  is  misleading  to  charge  a  jury  that  a  driver 
was  justified  in  driving  over  :i  place  unless  it 
was  "rashness"  to  do  so.— Groundwater  v.  Town 
of  Washington  (Wis.)  05  N.  W.  S71. 
92  Wis.  56. 

§  37.    Question  for  jury. 

[a]     (Mich.;   1896.) 

Where  the  driver  of  a  vehicle,  while 
passing  over  a  culvert,  noticed  a  defect  there- 
in, and  drove  around  the  same,  but  upon  re- 
turning in  the  dark,  ran  into  it,  while  driv- 
ing rapidly,  whereby  the  vehicle  was  injured, 
the  question  as  to  whether  it  was  contributory 


..  I   the  d.-fct   in  the  meantime 
1   t.,  the   jury. 
ga  v.  Weaie  'i  p.  (Mich.)  07  X.  VV. 

I  I,  I     i  U toll. i    i 

Where    plaii,  defect    sev- 
eral months  befo  .  bat  supp 
it   had    been   remedied,  and,    without   thinking 
a  boul    the  di  feet,   rode  hie   le.rse  into  it.    the 

(J  I   I  .or    tile 

oie    Tp.    (Mich.)    70 
N.  W.  ::il. 

[Cj     (\\i».:    1806.) 

A   petition  in  an  action  for  the  death  of 
plaintiff's  intesti  high- 

an  intei  of  two  road  gully  in  the 

ilia i  i lie   highway    was 

such   p  iga  on   In,' !  |    the  road : 

(hat   a  ;  roached  tin-  corner  on   a 

dark  night,  and  as  lie  turned  at  tin-  , 
of  his   wheels  passed  of  the  logs,  and 

threw  him  out.  causing   his  death.    He/3,   that 
whether    deceased    was    guilty    of    contributory 
negligence    was    a    question    for    tin-    jury.— 
i.i  v.  Town  of  fVien  (Wis.,  tjT  X.  W.  7:)" 
93   Wis.  400. 

§   38.    Notice  of   injury. 

(Wis.:    1895.) 

A    notice   to   the  supervisors  of  a   town 
that  plaintiff  had  been  injured  by  an  obstruction 

in  tic-  highway,  "one-half  mile  i        of  the  vil 

a  n.  and  near  to  and  a  lit- 
tle east  from  the  farm  house  of  one  T.   1'. 
gether  with   the  description  of  the  obstruction, 
lies  with  Rev,  St.  -S  1339,  mak- 
QOtice  d  Bg  the  nature  and   location 

of  an  obstruction  a  condition  precedent  to  re- 
for  an  injury  resulting  therefrom. — Laird 
v.  Town  of  Otsi  go  (Wis.)  02  X.  W.  1042. 
00  Wis.  2.".. 


X.    LAW   OF  THE  ROAD. 

§  39.    Meeting  vehicles. 

[a]  (Mich.!    1*96.) 

Where  one  driving  north  on  the  west 
track  of  the  highway  crosses  the  road,  and 
wantonly  drives  into  and  injures  the  horse  of  one 
approaching  from  the  other  direction,  he  will  be 
liable  for  such  injury,  though  the  other  may  him- 
self have  been  careless  in  turning  to  the  1'ft  in- 
stead of  to  the  right. — Tyler  v.  Nelson  (Mich.) 
66  N.  W.  671. 

[b]  (Wis.;    1S!)4.) 

In  an  action  for  injuries  to  plaintiff's 
horse,  caused  by  a  collision  with  defendant  on 
a  highway,  evidence  that  there  was  a  beaten 
wagon  way  on  each  side  of  the  road,  and  that 
defendant  was  driving  to  his  left  of  the  cen- 
ter of  the  road,  warrants  a  finding  that  de- 
fendant was  negligent.  —  Luedtke  v.  Jeffrey 
61  X.  W.  292,  S9  Wis.  136. 

fcj     (Wis.;   1894.) 

Where  plaintiff  was  driving  at  night  in  a 
slow  trot,  as  far  to  his  right-hand  side  of  the 
road  as  possible,  he  was  not.  as  a  matter  of 
law,  guilty  of  contributory  negligence. — Luedtke 
v.  Jeffrey,  01  X.  W.  292,  S9  Wis.  136. 


HIRING. 


See  "Bailment" 


HOLDING  OVER. 

See  "Landlord  and  Tenant,"  §§  40-42. 

In  public  office,  see  "Office  and  Officer,"  §  5. 
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HOLIDAYS. 

See,  also,  "Sunday." 

(V.is.;     IS!).",.) 

Where  a  cause  in  a  justice's  court  is  ad- 
journed to  a  day  afterwards  proclaimed  by  the 

governor  and  president  as  Thanksgiving  day,  a 
judgment  therein  rendered  on  the  next  day,  pur- 
suant to  the  terms  of  a  continuance  ordered  on 
Thanksgiving  day,  is  void. — Milwaukee  Harves- 
ter Co.  v.  Teasdale,  04  N.  W.  422,  91  Wis.  59. 


HOMESTEAD. 

I.  ACQUISITION   AND    ENFORCEMENT, 
§§  1,  2. 
II.  NATURE  AND  EXTENT  OP  RIGHT.  §§ 
3-12. 

1.  Who  May  Claim.  §§  3-5. 

2.  Property    in    Which    Right    May    be 

Claimed.  §§  0,  7. 

3.  Extent  and  Value,  §§  S,  9. 

4.  Liabilities  Enforceable  Against,  §§  10- 

12. 

III.  RIGHTS     OP     SURVIVING     SPOUSE 

AND  HEIRS,  §§  13-15. 

IV.  ABANDONMENT     AND      CONVEYAN- 

CES, §§  10-22. 

1.  Abandonment,  §  16. 

2.  Contracts,    Conveyances,    and    Incum- 

brances, §§  17-22. 

Application  for  entry  under  federal  laws,   see 
"Public  Lands,"  §  3. 


I.    ACQUISITION  AND  ENFORCEMENT. 

I   1.    Character  of  occupancy  and  use. 

[a]  (lorva;    1895.) 

The  fact  that  a  building  is  used  for  a 
saloon  will  not  deprive  the  occupant  of  home- 
stead  rights  as  against  a  creditor  not  claiming 
under  a  violation  of  the  prohibitory  law. — Grone- 
weg  v.  Beck  (Iowa)  62  N.  W.  31. 
93  Iowa,  717. 

[b]  (Mich.;    1*94.) 

One  cannot  claim,  as  against  a  mechan- 
ic's lien,  that  a  house  is  his  homestead,  where, 
at  the  time  of  the  contract  for  building  it,  un- 
der which  the  lien  is  claimed,  he  was  occupy- 
ing another  house  which  he  owned. — MoMon- 
agle  v.  Wilson  (Mich.)  61  N.  W.  495. 

103  Mich.  264. 
re]     fWis.;    1896.) 

B.  bought  40  acres  of  land,  in  1880.  with 
intention  of  making  it  his  homestead,  cleared 
part  of  it,  and  dug  a  well.  In  1881,  he  erected 
a  small  house  on  it.  which  was  occupied  by  his 
father-in-law  until  June,  1882.  from  which  time 
until  April,  1SS3,  it  was  occupied  by  a  tenant, 
who  paid  rent  by  building  an  addition  to  the 
house.  B.  moved  into  the  house  at  the  latter 
date,  and  lived  there  with  his  family  until  his 
death  in  1887.  He  kept  live  stock  on  the  land 
from  the  time  he  purchased  it,  planted  fruit 
and  shade  trees,  and  used  the  cellar  for  keeping 
his  vegetables,  etc.  Held,  that  the  land  was 
B.'s  homestead  from  the  time  he  purchased  it. 
—Shaw  v.  Kirby  (Wis.)  67  N.  W.  700. 

93  Wis.  379. 

I  2.   Rural    homestead — Effect    of    incor- 
poration into  city. 
(Minn.:    1896.) 

The  extension  by  an  act  of  the  legisla- 
ture of  the  limits  of  a  city  so  as  to  include  a 
homestead  did  not  diminish  the  rights  of  the 
owner  thereof  where  the  homestead  was  con- 
tinued to  be  used  for  agricultural  purposes,  and 
was  not  platted,  and  was  surrounded  by  lands 
which,  though  platted,  were  rural  in  character. 
— Kiewert  v.  Anderson,  67  N.  W.  1031. 
4  N.W.DIG.-2S 


II.  NATURE  AND  EXTENT  OF  RIGHT. 

1.  WHO  MAY  CLAIM. 

§  3.    Partners. 

la]     (Midi.;    1895.) 

Where  a  partner,  upon  the  dissolution 
of  the  firm,  conveyed  his  interest  in  firm  real 
estate  to  the  wife  of  the  other  partner,  the  lat- 
ter  cannot  acquire  a  homestead  therein  as 
against  the  creditors  of  the  firm.  —  Michigan 
Trust  Co.  v.  Chapin  (Mich.)  64  N.  W.  334. 

lb]      (S.  D.j    1896.) 

Under  Conip.  Laws  1887,  §  4034,  pro- 
viding that  each  member  of  a  partnership  may 
require  the  firm  property  to  be  applied  to  the 
discharge  of  its  debts,  and  has  a  lien  on  the 
shares  of  the  other  partners  for  this  purpose, 
a  partner  cannot,  by  obtaining  possession  of.  and 
using  as  a  residence,  firm  real  estate,  acquire 
a  homestead  right  therein.— Brady  v.  Kreuger 
(S.  D.)  06  N.  W.  1083. 

§  4.   Divorced  persons. 
(S.  D.:   1896.) 

Where  real  estate  has  been  occupied  as 
a  homestead  by  husband  and  wife,  the  wife, 
upon  being  divorced  from  her  husband,  retains 
no  right  to  a  homestead  in  the  premises,  in  the 
absence  of  a  decree  to  that  effect.— Brady  v 
Kreuger  (S.  D.)  66  N.  W.  10S3. 

§  5.    Married  woman. 

(Iowa;   isdc.i 

The  wife  of  a  purchaser  of  land,  who 
went  into  possession  under  a  contract  of  pur- 
chase, but  afterwards,  being  unable  to  make 
the  payments,  sold  the  land,  and  assigned  the 
contract  to  another,  who  had  furnished  all  the 
money  paid  thereon,  acquired  by  the  transac- 
tion no  rights  of  homestead  or  dower  in  the 
premises  which  she  can  assert  against  the  as- 
signee, though  she  did  not  join  in  the  assign- 
ment.—Dahl  v.  Thompson  (Iowa)  67  N.  W.  579. 

2.  PROPERTY    IN    WHICH    RIGHT    MAY 
BE  CLAIMED. 

§6.    In  g;eneral. 

[a]  down:    1896.) 

The  right  of  homestead  may  attach  to 
land  in  possession  of  a  vendee,  though  the  vendor 
retains  the  legal  title  till  full  payment  of  the 
purchase  price.— Lessell  v.  Goodnian  (Iowa)  66 
N.  W.  917. 

[b]  (Minn.;    1895.) 

A  debtor  cannot  carve  his  homestead  out 
of  the  front  part  of  a  number  of  platted  city 
lots  of  the  ordinary  depth,  thereby  leaving  the 
rear  part  of  the  lots  without  any  means  of  ac- 
cess except  through  an  alley.— How  v.  First 
Nat.  Bank  (Minn.)  63  N.  W.  632. 
61  Minn.  238. 

[c]  (Minn.;    1895.) 

Where  a  debtor  owned  several  adjacent 
lots  in  a  city,  exceeding  in  area  one-half  an 
acre,  on  which  is  his  dwelling,  and  also  a  busi- 
ness block,  in  selecting  his  homestead  he  could 
not  reject  a  part  of  the  dwelling  for  the  purpose 
of  including  the  business  block. — How  v.  First 
Nat.  Bank,  63  N.  W.  632,  61  Minn.  238. 

Id]     (l\eb.:    1895.) 

A  building,  the  first  floor  of  which  is 
used  for  mercantile  purposes,  and  the  second 
floor  for  a  residence,  is  a  "dwelling  house,"  with- 
in the  meaning  of  Comp.  St.  1893,  c.  36,  §  1, 
making  a  homestead  of  a  certain  value,  consist- 
ing of  a  "dwelling  house"  and  the  land  on  which 
it  is  built,  exempt  from  execution  in  certain  case's. 
—Corey  v.  Schuster  (Neb.)  62  N.  W.  470. 
44  Neb.  269. 

[e]     (Neb.:    1896.) 

A  wife  who,  by  mesne  conveyance  from  her 
husband,  acquires  property   exempt  as  a  home- 
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stead,    tal  i 

\.    \V. 
931,  in  Neb,   117,  tollowi  d      Vtundl  '• .  Ua| 
U  .  010. 
|l|      c  N, -I,    :     ISH7.I 

i  iii  Comp,  St.  c. 
i 

tie  ii 

i  platted.   -Norfolk  state   Bank   v. 

,u  N,  W.  970. 

7.    Exchange   or   sale   of  homestead. 

[a]  (lowai    1804.) 

Codi  i,    2001,    providi 

md   y  change  his  home, 

quisition  ei  empt  from  exe 

of  t  be  old,  in  all 

former  bo  would  bare 

been  exempt.    Held  I  ng  that  the 

of    tli"    bot I    in  was 

$900,  and  thai  ii   wasl  purchased  with  th 

of  the  sale  of  a  farm  of  1 1 1  >  acres  which 

I        nd     which, 

i  a  crea  mery   t  bea  i  '.mum  h 

k  i,  :i   finding  thai   the   I -•■  ad    10  acres 

thereit  I    the    value   of   the    new    I 

stead  was  proper.  -White  v.  Kinley  (Iowa)  til 
N.  \V.  176. 

92  low :r,  508. 

[b]  (Iowa;    1894.) 

Code,  §|  2000,  2001,  provide  that  the 
owner  of  a  homestead  tuny  change  his  borne, 
and  hold  the  new  acquisition  exempt  from  exe- 
cution, to  the  extent  in  value  of  the  old,  in  all 
cases  where  the  former  homestead  would  have 
been  exempt,  llthl,  that  the  title  of  the  new 
stead  may  be  taken  in  the  wife's  name 
without  affecting  either  the  rights  of  the  1ms- 
liand  or  the  wife. — White  v.  Kinley  (Iowa)  61 
N.  W.  17(i. 

92  Iowa,  598. 

[c]  (Iowa;    1894.) 

Under  Code,  SS  2000,  2001,  providing 
that  a  homestead  once  acquired  may  be  exchan- 
ged for  another,  to  which  the  rights  of  the  first 
homestead  attach,  vacant  land  exchanged  for  a 
former  homestead,  or  purchased  with  the  pro- 
ceeds  of  a  sale  thereof,  if  held  in  good  faith  for 
use  as  a  home,  may  be  claiine  '  as  :,  homestead. 
—Mann  v.  Corrington  (Iowa)  61  N.  W.  409. 

93  Iowa.   108. 
t<l]     (Iowa i    I  •*•>.-,. i 

A  husband  and  wife  sold  their  homestead, 
intending  some  time  to  acquire  a  new  one  with 

the  proi ds  of   the  old;    but   more  than  a   year 

after  the  sale  the  husband,  with  the  wife's  con- 
sent, invested  the  proceeds  of  the  sale  in  a  firm 
of  which  he  was  a  member,  and.  after  plaintiff 
had  obtained  a  judgment  against  him  for  a  firm 
debt,  he  withdrew  an  amount  equal  to  that  which 
he  had  invested,  and  purchased  land,  which  be 
conveyed  to  his  wife.  Hcl/I,  that  the  land  was 
not  exempt  from  execution  on  plaintiff's  judgment 
stead  of  defendants,  under  Code,  §§ 
2000,  2001.  providing  that  a  homestead  may  be 
changed,  and  exempting  the  new  one  to  the  extent 
of  the  value  of  the  old. — Peninsular  Stove  Co.  v. 
Roark  (Iowa)  63  N.  \V.  326. 

le]     llimn;    IS90.) 

Where  a  husband  sells  his  homestead 
with  the  intention  of  investing  the  proceeds  in 
another  homestead,  on  his  death  before  the  re- 
ceipt thereof  his  wife  is  entitled,  under  Code,  §§ 
2000,  2001,  to  receive  such  proceeds,  as  against 
creditors  of  the  husband,  for  investment  in  a 
homestead  for  herself  and  children.— Schuttloffel 
v.  Collins  (Iowa)  67  N.  W.  397. 

If]     C\.-l>.:    ls!)li.| 

Proceeds  of  the  sale  of  a  homestead  be- 
ing, for  six  months  after  said  sale,  entitled  to 
the  same  protection  against  legal  process  a  the 
homestead  itself,  if.  dining  that  period, 
are  invested  in  a  city  lot.  such  lot  may  be  se- 
lected  as   a   homestead,    although   not  occupied 
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::.   I.  .     \\l>   VALUE. 

§   8.    Extent, 
la |     down i    i 

In     an     action     to     establish     hone 
rights    it    appeared    that    tl  two 

I 

te  si  e.,1,,1  i  ,i  celling  and  the  Brat 

i1'  "i-  ,i      ,  rrii,.  cellar  \\  a  or  the 

bold    purposes,   and 
...  i 

to  the  wati 
back  yard  was  through  thi  >m.    There 

D    ei,  i  i    i  Qce    i  i  -la    the    street    p. 

i  he    living    looms.       Held,     that    the 
building  and    outhouses   •  nipt. — 

Groneweg  v.   Peel;  (Iowa)  62  N.   U\  81. 
93  Iowa,  717. 
I  l,  I      1 1  HI  11  ;    1895.) 

While  an  addition  to  a  homestead  is  not 
r     for  horn 
independent  entrai  the  street,  and  might 

I    without    interfering    with    the 
of  the  homestead  nch  addition  nor  the 

i  on  which  it  stands  is  exempt  as  part 
of  a  homestead  Groneweg  v.  Beck  (Iowa)  62 
X.  W.  .".1. 

93  Iowa,  717. 
|c|     (Minn. |    ls:r,.i 

The  owner  of  an  unplatted  block  of  land 
in  the  midst  of  plaited  and  laid-out  parts,  in  an 
incorporated  city,  is  entitled  to  claim  as  a  home- 
stead on!.*  a  tract  equal  to  the  average  ai: 
platted  lots  in  his  neighborhood. — Heidel  v.  Ben- 
edict (Minn.)  63  X.  \V.  490. 
61  Minn.  170. 

§  9.    Value — How   determined. 
(Neb.;    189S.) 

Under  Comp.  St.  c.  36.  §  1,  exempting  a 
homestead  not  exceeding  $2,000  in  value,  the 
exemption  is  determined,  not  from  the  value  of 
the  fee.  but  from  the  value  of  the  claimant's  in- 
terest in  the  premises.  Hoy  v.  Anderson  (1894) 
58  N.  W.  125.  39  Xeb.  386,  follow, 
v.  Hagedorn,  6S  N.  W.  610. 


4.  LIABILITIES  EXFOPCEABLE  AGAIXST. 

§    lO.    Ei  abilities   in   general. 

[a]  (Iowa;    1896.) 

Where  a  homestead  belonging  to  the  wife 
is  mortgaged  to  secure  a  debt  of  the  husband, 
the  proceeds  of  which  had  gone  into  his  business, 
and  were  in  no  way  connected  with  the  acquisi- 
tion  or  improvement  of  the  homestead,  the  pay- 
ment of  such  debt  out  of  his  own  resources  does 
not  place  unsecured  creditors  in  place  of  the 
mortgagee.— Wells  v.  Anderson  (Iowa)  66  X. 
W.  102. 

[b]  (Minn.:    1895.) 

Where  a  grantee  of  80  acres  of  land 
agreed  as  part  of  the  price  to  pay  his  grantor- 
indebtedness   to   a    third   person,    and    then 

occupied    the    I !    as    his    homestead,    the    land 

could  not  be  sold  on  execution  issued  on  a 
Judgment  obtained  against  him  during  such  oc- 
cupancy by  the  creditor  of  the  grantor  on  his 
agreement  to  pav  the  debt.— Kugatb  v.  Meyers 
i Minn.)  til  X.  W.  1138. 
62   Minn.   399. 
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Tc]     CVel..:   1S!>7.) 

Although  lands  acquired  as  a  government 
homestead  are  forever  exempt  from  liability  for 
the  debts  of  the  patentee  created  before  the  pat- 
out  was  issued,  such  lands  in  the  hands  of  a 
subsequent  owner  are  not  exempt  by  the  federal 
homestead  law  from  the  payment  of  the  debts 
of  the  latter  incurred  prior  to  the  issuance  of 
the  patent.— Duell  v.  Potter  (Xeb.)  70  N.  W. 
!>32. 

§    11.    Claims  for  labor. 

I\el>.:    1N!)c;.| 

Code  Civ.  Proe.  §  531,  providing  that 
nothing  therein  contained  shall  exempt  any 
property  from  execution  for  clerks',  laborers', 
or  mechanics'  wages,  has  no  application  to 
property  exempt  as  a  homestead. — Fox  v.  Me- 
Clay  (Xeb.)  67  X.  W.  888. 
48  Xeb.  820. 

jj   12.    Mechanics'  liens. 
(S.  D.;   1S»7.> 

Comp.  Laws,  §§  512(5,  5127,  before  the 
amendment  of  1S90.  provided  that  there  should 
-  Mutely  exempt  from  forced  sale  (7)  "the 
homestead  as  created,  defined  and  limited  by 
lot  ."  Section  2452  provided  that  the  liome- 
:ld  be  subject  to  mechanics'  liens. 
Laws  1890.  c.  86,  amending  section  5127,  sub- 
stituted for  subdivision  7  a  statement  of  what 
should  constitute  a  homestead,  and  made  no  ex- 
ceptions to  its  exemption.  Held,  in  view  of  the 
fact  that  in  1S93  the  legislature  submitted  to 
popular  vote  a  proposition  to  subject  home- 
steads to  mechanics'  liens,  which  was  rejected, 
that  the  homestead  denned  by  Laws  1890.  c.  86, 
was  uot  subject  to  such  liens. — Fallihee  v. 
Wittmayer    (S.    D.)    70    N.    W.    642. 


debts  out  of  the  same,  but  the  widow  waived  the 
provision  made  L.r  hei  ik  the  will,  and  prayed 
that  the  homestead  be  set  apart  to  her,  she  there- 
by acquired  only  a  life  estate  in  s:  id  homestead. 
--.Melius  v.  Pabst  Brewing  Co.  (Wis.)  66  X.  W. 
244. 

93  Wis.  140. 

§15.    Rights  of  children. 
(Mich.:   1S!»<;.> 

A  sale  of  the  homestead,  under  order  of 
court,  by  the  widow,  as  administratrix,  cannot 
be  attacked  by  the  children  11  years  later,  after 
they  have  arrived  at  full  age,  with  the  exception 
of  one  who  resides  with  her  husband  on  a 
of  their  own.— Louden  v.  Martindale  (Mich.)  67 
X.  W.  133. 


IV.    ABANDONMENT     AND      CONVEY- 
ANCES. 


III.    RIGHTS   OF   SURVIVING   SPOUSE 
AND    HEIRS. 

5    13.    Rights    of    survivors — Election    be- 
tween   homestead    and    distribu- 
tive share. 
ilmrn:    181)0.) 

Code.    |    2IIII7,    provides    that,    "upon   the 
hath  of  either  the  husband  or  the  wife,  the  sur- 
vivor may   continue   to   possess  and    occupy   the 
ivhole   homestead  until  it   is  otherwise  disposed 
cording    to   law";    section    2008.    that    "the 
setting  off  of  the  distributive  shire  of  the  hus- 
or  wife  in  the  real  estate  of  the  deceased 
he  such  a  disposal  of  the  homestead  as  is 
mplated    in   the  preceding  section,   but  the 
■  or  may  elect  to  retain   the  homestead   for 
life    in   lieu    of   such    share,"    etc.;    and    section 
'-'444.  that  an   application  to  have  the  statutory 
distributive  share  set  apart  to  the  survivor  may 
be  made  at  any  time  after  20   days  and   with- 
in 10  years  from  death  of  decedent.      Held  that, 
in  the  absence  of  an  unequivocal  act  or  declara- 
tion of  an  election  to  retain  the  homestead,  mere 
occupancy  of  a   homestead  by  the  survivor,   for 
i  iod  within   section    2444.   does  not   bar  her 
right    to    the    distributive    share.      Deemer    and 
Kinne,     JJ.,     dissenting.  —  Stephens     v.      Hav 
(Iowa)  66  N.  W.  1048. 

S   14.    Title    of   surviving   spouse. 
(Wis.;    1800.) 

1   Rev.    St.    §   2171.    provides   that,    when 
are  devised  to  a  woman  bv  her  husband    she 
elect  whether  she  will  take  under  the  will  or 
under  the  law.  but  that  she  shall   not  have  both 
unless  such   appears   to   have    I, eon   the    intent   of 
the  testator.     Section  2172  provides  that,  if  she 
elect  to  take  under  the  law.   she   shall   have  the 
same  right  to  the  homestead  as  if  her  husband  had 
died  intestate,  leaving  lawful  issue.      Held,  that 
a   testator  who  was  involved  in  debt,  and 
estate  was  incumbered  with  mortgages,  de- 
ll his  estate  to  his  wife,  with  directions  to 
continue   his   business,    if   possible,    and    pay    his 


1.  ABAXDOXMEXT. 

§   16.    Removal  from  premises. 
In]     (Iowa:    1895.) 

A  woman  who  married  and  went  to  live 
with  her  husband  on  a  farm  leased  by  him. 
leaving  the  greater  part  of  her  furniture  stored 
in  her  homesttaa,  and  with  the  intention  of  re- 
turning after  th3  expiration  of  the  lease,  did 
not  abandon  her  homestead. — Reeseman  v 
Davenport  (Iowa)  65  X.  W.  301. 

[bj     (Mich.;    isoti.) 

Complainant  vacated  his  homestead,  and 
took  up  his  residence  with  his  father,  temporarily, 
and  for  the  specific  purpose  of  caring  for  the  fa- 
ther; who  was  very  old;  complainant's  own  house 
being  too  small  to  accommodate  both  families. 
Held,  that  this  was  not  necessarily  an  abandon- 
ment of  his  homestead. — Hitchcock  v.  Mistier 
( Mich.)  69  N.  W.  226. 

[c]  (Neb.:    1895.) 

To  establish  abandonment  of  a  home- 
stead, the  evidence  must  show,  not  only  that  the 
party  temoved  therefrom,  but  that  he  did  so 
with  the  intention  of  not  returning,  or  that  all 
i  er  removal  he  formed  the  intention  of  n  maining 
away.  Mallard  v.  Bank  (1894)  59  X.  W.  511,  40 
Xeb.  7.84.  followed.— Corey  v.  Schuster,  62  X.  W. 
470,  44  Xeb.  269. 

[d]  Oeb.;    1895.) 

The  fact  that  the  owner  of  a  homestead, 
j  after  removing  to  another  county,  voted  in  such 
!  county,  is  evidence  that  he  removed  with  the  in- 
tention of  not  returning,  but  is  not  conclusive. — 
Corey  v.  Schuster  (Xeb.)  62  N.  W.  470 
44  Xeb.   209. 

[e]  «Xel>.:    1895.) 

Evidence  that  the  owner  of  a  homestead 
removed  with  his  family  to  a  town  in  an  ad- 
joining county,  left  a  part  of  his  household 
goods  in  the  building  on  the  lot,  rented  a  house 
in  the  town  removed  to.  and  resided  therein 
with  his  family;  that  he  intended  to  return,  and 
that  he  had  not  changed  that  intention;  that 
while  he  resided  in  the  adjoining  county  he  voted 
once  therein  at  a  general  election,— will  sup- 
port a  finding  that  he  had  not  abandoned  his 
homestead.— Corey  v.  Schuster  (Neb.)  62  X.  W. 
470. 

44   Xeb.   269. 

[f]  (N.  D.:    1890.) 

Where  the  owner  of  a  homestead,  with  his 
family,  removed  to  another  state,  where  they  con- 
tinuously resided  for  four  year,,  the  presumption 
is  that  they  abandoned  the  homestead. — Kuhn- 
ert  v.  Conrad  (X.  D.)  69  N.  W.  185. 
Igrl     (Wis.;    1895.) 

Evidence  that  the  owner  of  a  homestead 
removed  from  the  premises  with  his  family,  and 
went  to  another  city  to  live,  without  any  cer- 
tain and  abiding  intention  of  returning*,  will 
support  a  finding  that  he  abandoned  the  home- 
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2    CONTRACTS.      CONVEYANCES,      AND 
INCUMBRANi 

Conveyance,    see,    a'so,    "Fraudulent    Conveyan- 
,"  §  5;   "Public  Liands,"§  19. 
ange  or  sale,  see  ante,  §  7. 

§   17.    In    general. 

[n]    LMdSd'  .       "t      -   of  land,  including  a 

homestead,  will  I  as  to  flu    ■  n1  «  tract, 

where  the  homestead,  on  account  of  tmpo  iM 
i,v  of  location,  cannot  be  severed  from  the  en- 
tire  tract.— Sammon  v.  Wood  (Mich.)  65  N.  W. 
529. 

[bWd?rCConst89a2  16.  §  2.  and  2  How.  Ann. 
St  ?  7722  (which  require  the  signature  of  tne 
wife  to  an  instrument  to  bar  the  homestead 
right),  a  life  lease  of  a  homestead,  the  ml, 
to  which  is  in  the  husband,  is  valid  and  effective 
feigned  and  acknowledged  by  the  hu 
and  wife,  though  the  husband's  name  only  ap- 
pears as  lessor  in  the  body  of  the  instrument. 
-Barrett  v.  Cox  (Mich.)  ,0  N.  W.  44b. 

§   18.    Conveyance  by  husband. 

lal  20huTband9entered  into  possession  of  land 
and  occupied  the  same  with  his  family  as  a  home- 
stead under  a  contract  by  which  title  was  to  be 
conveyed  on  payment  of  the  full  price  by  a  spec- 
ified date?  Subsequently  the  vendor  declared 
the contract  forfeited,  and  the  husband  under- 
took in  writing  to  acknowledge  such  forfeiture 
■ s  va  d  ll'hl.  that  such  acknowledgment  was 
void,  under  Codt,  §  1990.  forbidding  he  convey- 
ance of  a  homestead  except  by  the  joint  act  of 
husland  and  wife.-Lessell  v.  Goodman  (Iowa) 
66  N.  W    917. 

[bl  Wne^e'' a*  editor,  holding  land  of  the 
debtor  under  an  absolute  deed  and  an .agreement 
to  reconvey  on  payment  of  the  debt,  conveyed 
the  land  to  one  who  paid  the  debt  and  made 
other  advances  to  the  debtor,  and  who  agreed 
to  reconvev  to  the  debtor  on  being  repaid  the 
total  advances,  and  the  debtor  released  the  cred- 
itor from  the  agreement  to  reconvey.  the  con- 
veyance was  valid,  though  the  land  was  oc- 
cupied by  the  debtor  at  the  time  as  a  home- 
stead, and  his  wife  did  not  consent  to  the  con- 
veyance.—Spalti  v.  Blumer  (Minn.)  bo  N.  W  . 
454. 

63  Minn.  269. 

§     19.    Necessity  and  sufficiency  of  wife's 
joinder. 

Ial  Code"*  1990,'Vovides  that  the  husband 
and  wife  must  "concur  in  and  sign  the  same  joint 
instrument-  conveying  a  homestead.  Ine  niort 
"ace  on  a  homestead  was  signed  and  acknowl- 
edged bv  both  husband  and  wife,  but  the  name  of 
the  wife  alone  appeared  in  the  body  of  the  in- 
strument. Thereafter  the  parties  duly  executed 
a  second  mortgage  to  other  persons,  wherein  they 
recited  that  it  was  subject  to  the  first  mortgage. 
EM  that  the  mere  recognition  of  the  void  mort- 


[eVriorl'to  theenactmenl  of  the   I 
law  of  1877,  the  failure  of  the  i  ma 

conveyance  of   th.  id,   the  title   to   the 

»ln»l '  Zb 

conveyance  void.    Rector  v.  Rotton  (1874)  3  Neb. 
171     followed.— Schields   v.    Horbach,   68   H.    W. 
52 1'. 
§  20.    Lien  of  judgment. 

^"judjmente     duly    docketed     against    one 
holding  d  title  to  land  wned 

by  hrnf  as  a  d,  but  aban 

were   entered,   are   liens 
e^erty-  without :  being  enforced   to _a 
bil]  in  elluity.-    Moore  v.  Siuead  (Wis.)  0-  N.  \N  - 
426,  89  Wis.  ."'-"'V 

§  21.    Mortgage. 

rn.1      |\<-I».:     IS!).".)  , 

A  decree  foreclosing  a  mortgage  does  not 
bar  the  mo  right   to  b         the     urptas 

paid  to  him  in  lieu  of  his  homestead.-Hooper  v. 

tter  (Neb  I  63  N.  W.  135. 

45  Neb.   67. 

[bVnTst18e9736.  §  4.  providing  that  the 
homestead  of  a  married  person  cannot .be ^in- 
cumbered unless  the  mstrument  is  acknowl- 
edged by  both  husband  and  wife,  does  not  .ei- 
der void  a  mortgage  by  the  wife  alone  at  the 
time  of  the  purchase  of  real  estate,  to  secure 
th?  unpaid  purchase  money,  as  the  homestead 
has  not  then  attached.— Prout  v.  Burke  (-Neb.) 
Til  N.  W.  512. 

§   22.    Devise— Charge  of  debts   and  lega- 
cies. 

(Wi8Laws'4lS.Vl.  c.  270,  §  1.  providing  that  a 
homestead  disposed  of  by  will  j*™^  Ascend 
to  the  legatee  according  to  the  terms  ot  tne 
will  free  fiom  all  claims  against  testator,  ex- 
cent  mortgages  thereon,  authorized  a  testator 
to  charge  his  homestead  with  the  Payment  of 
debts  and  legacies.-Turner  v.  Oberheu  (W  is.) 
61  N.  W.  2S0,  S9  Wis.  1. 
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Intoxication  as  affecting  capacity  to  commit,  see 

"(  i  iminai   Law,"  8  6. 
Righl   i"  bail,  see  "Bail,"  §  1. 


I.    IN  GENERAL. 

§   1.    Proof  of  corpus   delicti. 

(Mien.;  1897.) 

Proof  of  the  corpus  delicti  is  sufficient  to  go 
to  the  jury  where  deceased,  a  young  woman, 
was  t'mind  dead  in  the  woods,  with  a  bottle  of 
laudanum  near  her  hand,  but  there  was  no 
trace  of  poison  in  the  stomach;  there  were 
marks  on  the  face  and  neck,  the  upper  ring  of 
the  windpipe  was  crushed,  the  lungs  collapsed, 
the  brain  congested,  ami  the  nose  pressed  to  one 
side;  and  the  two  physicians  who  made  the 
post  mortem  examination  testified  that  death 
was  from  strangulation;  and  it  appears  that  a 
cry  was  heard  in  the  woods  after  deceased 
went  there,  that  the  ground  was  indented  and 
limbs  broken  under  her  head,  and  that  hairs 
claimed  to  be  those  of  defendant  were  found  on 
a  twig  near  her  head. — People  v.  Parmelee 
(Mich.)  70  N.  W.  577. 

§  2.    Defenses. 
(Iowa:    1896.) 

It  is  no  defense  that  deceased  might  have 
recovered  had  he  been  treated  according  to  the 
most  approved  surgical  methods. — State  v.  Edg- 
erton  (Iowa)  69  N.  W.  280. 


II.    MURDER. 

Indictment,  see  post,  §  20. 

Instructions  as  to  lower  degrees,  see  post,  §  37. 

§  3.    In    general. 

[a]     (Neb.;   1895.) 

The  crime  of  murder  is  regarded  as  com 
mitted  at  the  time  of  the  giving  of  the  fatal 
blow  or  wound,  though  the  death  does  not  oc- 
cur until  a  subsequent  day:  and  the  accused  is 
to  |ie>  tried  by  the  laws  in  force  at  the  time  the 
injurious  act  is  done. — Debney  v.  State,  64  N. 
W.  -146,  45  Neb.  856. 

[l>]     (Neb.:   1897.) 

To  sustain  a  conviction  under  Cr.  Code, 
§  3,  for  murder  in  the  first  degree  in  killing 
another  while  engaged  in  a  robbery,  it  is  not 
necessary  that  the  killing  be  such  that,  in  the 
absence  of  the  statute,  it  would  amount  to  mur- 
der, as  distinguished  from  manslaughter.— 
Henry  v.  State  (Neb.)  70  N.  W.  924. 

§  4.    Malice. 

[a]  (Neb.:    1804.) 

An  instruction  that  "if  one  with  deliber- 
ation and  premeditation  uses  a  deadly  weapon. 
*  *  *  and  shoots  another  intentionally,  and 
surh  other,  *  *  *  in  consequence  thereof, 
dies,  the  person  thus  shooting  is  held  responsi- 
ble for  the  death,  ami.  if  tie'  killing  is  neither 
justifiable  nor  excusable  in  law.  is  liable  to  be 
punished  for  murder  in  the  first  degree,"  held 
erroneous,  as  the  element  of  malice  was  omit- 
i<  1  i herefrom.— Willis  v.  State  (Neb.)  61  N.  YV. 
254,  43  Neb.  102. 

[b]  (Neb.;    1895.1 

tin  a  trial  for  murder,  an  instruction 
that:  "Malice,  in  its  legal  sense,  denotes  that 
condition  of  mind  which  is  manifested  by  the  in- 
tentionally doing  of  a  wrongful  act  without  just 
cause  or  excuse.  It  means  any  willful  or  cor- 
rupt intention  of  the  mind," — is  proper. — Housh 
t.  State,  61  N.  W.  571,  43  Neb.  163! 

[<•;    (Neb.:  1897.) 

Malice  is  an  essential  element  in  the  crime 
of  murder,  both  at  common  law  and  under  the 
statute— Davis  v.  State  (Neb.)   70  N.  W.  9S4. 


[d]     (Neb.;    1897.) 

.Malice  as  an   element   in   murder  means   a 
wrongful    a<-i    done   intentionally    without   just 
excuse.— Davis  v.   State  (Neb.)   70  X.  W.  984. 
Evidence  as  to  malice,  see  post,  §§  25,  26. 

§   5.    First  degree — Premeditation  and  de- 
liberation, 
[a  J      (Mich.;    1895.) 

On  the  trial  of  one  charged  with  killing 
his  brother  in  a  saloon,  the  court  instructed  the 
jury  that  if,  after  defendant  entered  the  saloon, 
he  became  aware  that  his  brother  was  there,  and 
then  formed  the  intent  to  kill  him,  taking  into 
account  their  previous  quarrels,  and  that  his 
brother  was  surrounded  by  friends,  "if  he  then, 
even  though  but  for  a  moment  before  he  fired 
tile  fatal  shot,  formed  in  his  mind  the  purpose  of 
taking  his  brother's  life,  and  pursuant  to  that  pur- 
pose he  shot  and  killed  him,  that  would  consti- 
tute the  crime  of  murder."  Held  proper.  Mc- 
Grath,  C.  J.,  dissenting.  —  People  v.  Palmer 
(Mich.)  63  N.  W.  656. 
105  Mich.  568. 

[b]     (Neb.;    1895.) 

On  the  question  of  whether  a  homicide  is 
murder  in  the  first  degree,  the  length  of  time 
that  intervenes  between  the  formation  of  the 
malicious  purpose  to  kill  and  the  killing  is  not 
material.— Carleton  v.  State  (Neb.)  61  N.  W. 
699,  43  Neb.  373. 

Evidence  as  to  premeditation  and  deliberation, 
see  post,  §  27. 

§  6.    Second  degree. 

[a]  (Neb.;    1897.) 

To  displace  a  railroad  track  so  as  to  cans" 
a  -wreck  in  which  a  passenger  is  killed  may  lie 
murder  in  the  second  degree,  though  there  was 
no  specific  intent  to  kill  the  passenger  or  any 
other  person  on  the  train. — Davis  v.  State 
(Neb.)  70  N.  W.  9S4. 

[b]  (Neb.;    1897.) 

When  the  fact  of  unlawful  killing  is  prov- 
ed and  no  evidence  tends  to  show  express  mal- 
ice on  the  one  hand,  or  any  justification  on  the 
other,  the  law  implies  malice,  and  the  offense 
is  murder  in  the  second  degree. — Davis  v.  State 
(Neb.)  70  N.  W.  9S4. 

§   7.    Third    degree, 
[a]     (Minn.;    1896.) 

Gen.  St.  1894,  «  6440.  provides  that  the 
"killing  of  a  human  being,  when  perpetrated  by 
an  act  eminently  dangerous  to  others,  and  evin- 
cing a  depraved  mind,  regardless  of  human  life, 
although  without  a  premeditated  design  to  effect 
the  death  of  any  individual,"  is  murder  in  the 
third  degree.  Eehl.  that  more  than  one  person 
need  not  have  been  put  in  jeopardy  by  the  reck- 
less act  of  accused.  —  State  v.  Lowe  (Minn.) 
GS  N.  W.  1094. 

[bj      (Minn.;    1N9(S.) 

It  is  necessary,  however,  that  the  act  should 
have  been  committed  without  special  design  on 
the  particular  person  or  persons  with  whose 
murder  accused  is  charged. — State  v.  Lowe  (Minn.) 
68  N.  W.  1094. 

§  8.    Sufficiency   of   evidence, 
[a]     (Iowa;    J  Nil  I.) 

In  a  murder  ease,  it  appeared  that  de- 
fendant was  deceased's  farm  hand,  and  that 
deceased  received  the  injuries  of  which  he 
died  while  they  were  driving  together,  both  be- 
ing intoxicated.  There  was  evidence  that  some 
time  prior  thereto  defendant  struck  deceased  a 
severe  blow,  "in  the  nature  of  rough  sport"; 
that  he  and  two  other  men  insulted  deceased's 
wife;  that  defendant  was  afterwards  dis 
charged,  whereupon  he  gave  vent  to  expressions 
of  ill  will  against  deceased;  that  deceased  hired 
him  again,  and  left  his  wife  and  children 
alone  with  defendant  while  he  was  absent  10 
days;  that  while  deceased  was  absent  defend- 
ant once  attempted  improper  liberties  with  the 
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ivhieh   Bbi  thai   when  deceased 

I 
Li  Hi.  y  and  n 
rank   liquor  furnish  l> 

fendant    clai il    that    deceased    was    injured 

by    ili"    t ' - . i iii    running    av 

support    i  of  guilty  of 

murder   in    tin-  State  v.    Nolan 

r,i  x.  \v.  181,  92  towa,   191. 
1 1. 1     (Wis.;    18011.) 
( in  :i  trial  for  Lioraii  id 
that  di  h  ho  was  at  his  d  house, 

in  a  i  aan,  his  wife,  and 

children,   on    I  lie of   the 

e  P.,  «  ii  li  h  bom  Ql  had 

i  difficulty,  was 

lid,  "Let  b  '    thai  as 

i.  red  1 1"1  room  d  I  raised  the 

gun,  aud  commanded  P.  nol   to  advance,  or  he 

thai    P.,   :i  ! 
that  he  bad  not  come  to  burl  defendant,  grabbed 
the  muzzle  of  the  gun,  and  pushed  ii  aside;  that 
the  gun  was  jusl   then  discharged,  and 
thi     rtild  i  a  killed.    Held,  that  the  evidence  war- 
der   "  thi 
under  Rev.  St.  ;    1339,  del g  am  h  mur- 
der as  the  killing  of  a  person  perpetrated  b; 
■irt   imminently  dangerous  to  others,  and  evin- 
cing a                 I  mind,  regardless  of  tinman  life, 
without    the  design  to  effect  the  death  of  the 
person    killedf  or  any    other  person. — Frank   v. 
State  (Wis.)  68  N.  W.  657. 

§   9.   Murder  by  abortion. 

(Iowa;    1895.) 

On  a  prosecution  for  murder  by  abor- 
tion, it  appeared  that  deceased,  who  was  ill  in 
bed,  was  visited  by  defendant,  her  suitor,  who 
remain  with  her  Eor  several  hours  dur- 

ing the  night;  that,  after  be  left,  the  landlady 
wont  to  the  room,  and  found  deceased  very  ill; 
that  deceased  expired  two  days  later,  at  abi  u1 
the  time  to  be  expected  if  an  abortion  was  per- 
formed on  the  night  of  defendant's  visit;  and 
that,  on  post  mortem  examination,  the  womb 
was  found  to  be  punctured  by  a  blunt  instru- 
ment, the  physicians  being  of  opinion  that  this 
wound  was  inflicted  before  death,  and  that  de- 
i  gnant.  Uriel,  that  a  motion  to 
direct  a  verdict  for  defendant  was  pn 
overruled.— State  v.  Minard  (Iowa)  05  N.  W. 
147. 

S    lO.    Question    for    jury — Degree    of    of- 
fense. 
(Mien.;    1896.) 

Where,  after  a  souffle  between  defendant 
and  deceased,  in  which  defendant,  who  was 
m i ill i  the  smaller,  was  somewhat  injured,  he 
went  upstairs  to  his  room,  and  procured  a  re- 
volver, aud.  walking  down  the  stairs,  and 
through  two  or  three  intervening  rooms,  to 
where  deceased  was  washing  his  hands,  with- 
out other  words  shot  deceased  three  times, 
killing  him,  whether  the  homicide  was  murder 
in  the  first  or  second  degree  or  manslaughter 
is  a  question  for  the  jury. — People  v.  Holmes 
(Mich.)  69  N.  W.  501. 


III.    MANSLAUGHTER, 

Indictment,  see  post.  §  21. 

§    11,    Preventing  escape   of  prisoner. 
(Neb.:    1S!>.->.> 

Where  a  sheriff,  to  prevent  the  escape  of 
a  prisoner  from  the  jail,  shot  and  killed  him, 
when  he  might  i  easily  been  pre- 

vented from  escaoing,  a  verdict  of  manslaughter 
was  warranted.— I. amma  v.  State  (Neb.)  Gl  N. 
W.  956,    hi  Neb.  230. 

S   12.    Sufficiency  of  evidence, 
[al     tlotva;    !!■<!>.■>. > 
In   a    ore-.,  cution 
that  defendant  aud   deceased   were  in  a  saloon, 


.mil  thai  del  cl  ed  up  the  proprleb 

volvcr.  which  was  lying  near  by, 
and  thai 

latter,     //•/./  Butheienl 

-  ate  v.  Til  I  63  N.  W. 

II... 
I  l>  I      i\\i».:     ISKT.l 

While-    defendant    was    fighting    with    an- 
other, deceased 
tint,    Ian    the   latter  did    nol    return    the 

nol,  fight   was  endi  d 
ed   del  ueli  him  on  the  temple, 

1>. 

ioliou ed    •!■  fenda at,    while    the    lat ter 

ting    that    he    ili.l    do)    wish    to    light 

i        Defendant 

away,  and  during  thi  illowed 

shot  him.     It  appeared  that  an  it  fight 

lant   had  exhibited  a   revolvi 
threatened  to  shoot  any  person  who  interfered 
with  him;    that  deceased   was  a  us  sh- 

irt,   and    that    defendant    was    afraid    of 
him;     and    that    in   the   last 
in    the    he:,  Held,    that    a    c 

that  if  the  jury  were  not  convinced  that  d 
;mt  was  guilty  of  murder  in  the  firsl  d 
their  verdict  must  be  "Not  guilty,"  a 

lound    .1.  Fendanl    guill.v    0<    ma'..  in  the 

second  dej  ree,  « 

evidence  the  jury  might  have  found  him 
of  ma  ^slaughter  in  1 1 

!.— Terrill  v.  State  (Wis.)  70  N.  W.  3 

§   13.    Necessity  of  charge  on  manslaugh- 
ter, 
[a]     (Mich.;    1S915.) 

\\ '.  ere    the    e\idence    shows    defendant 
guilty    of  murder,    if  any  crime,   the   courl 
not  oh:  -laughter. — People  v.  Bev- 

erly (Mich.)  CO  N.  W.  379. 
[1>]     (Wis.:    1895.) 

In   t!  tee  of  a   request    ti 

as  to  manslaughter,  a  failure  to  do  s 
versible  error,   though  the  evidence   would  jus- 
tify such  an  instruction.— Odette  v.  Slate  (Wis.) 
62  X.  W.    i 

90  Wis.  25S. 

[c]     (Wis.;   1895.) 

During    a    quarrel     with    deceased,    de- 
fendant procured   a   gun.  ng   to 

•  ion   of   it.   deceased    was   shot.     Held 
that,  the  court  having  charged  that  if  a  p 

voluntarily  becomes  so  drunk  as  to  I 

of  intending  murder,  and  kills  a  person,  he  is 
guilty  of  murder  in  the  second  degree,  unless 
the  circumstances  render  the  killing  of  a 
degree,  or  justifiable;  and  that  if  the  gun  was 
utally  discharged  in  the  Btrnggle  for  it, 
without  design  to  do  harm,  the  killing  was  ex- 
cusable, -it  was  not  error  to  fail  to  instl 
to  manslaughter.— Odette  v.  State  (Wis.)  02  N. 
W.   1054. 

90  Wis.  258. 


IV.    EXCUSABLE     AND     JUSTIFIABIJ3 
HOMICIDE. 

Instruction  as  to  justification,  see  post,  §  30. 

§    14.    Resistance  of  arrest. 
(Iowu;    IStHS.) 

(m  a  trial  for  murder,  evidence  that  de- 
fendant, in  attempting  to  make  a  lawful  arrest, 
shot    ih  <  '  ased,   who  was  about   six  feet  from 
him   and   making  no    resistance,    in 
1  reclndi  s    the   defense   thai    tie-   shoo,  ing 
done  in  self-defense,  or  justified  hy  d 

ee  of  arrest.— State  v.  V 
(Iowa)  67  N.  W.  Sd. 

§15.    Self-defense — Apprehension  of  dan- 
ger. 

[al     (Neb.;    1.N95.) 

The  f  of  one  assaulted  that  be 

is  about   tu  si  ffer  death  or  great   bodily   I 
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will   not  of  itself  justify  liim  in  taking  the  life 

of  his  adversary.      There  must   exist  reasonable 

;    for   such    belief,    and   the   existence   of 

ground  is  a  question  of  fact  for  the  jury.— 

I  [oush  v.  State,  CI  N.  W.  571,  43  Neb.  163. 

[b]  (Neb.;    189r>.) 

A  person   unlawfully   attacked,   so  as  to 
him  tn  a  reasonable  belief  that  he  is  in 
i   of  losing  his  life  or  receiving  great  bod- 
ily injury,  may  use  such  force  to  repel  the  at- 
tack as  then  appears   to  him   to   be  reasonably 
-ary,  though  he  may  be  mistaken  as  to  the 
extent  of  the  actual  danger,  providing  other  rea- 
ble  men  would  also  have  been  mistaken. — 
Ban-  v.  State  (Neb.)  03  N.  W.  856. 
45  Neb.  458. 

[c]  (Wis.;    1896.) 

The  right  to  take  another's  life  in  self-de- 
fense is  not  to  be  tested  by  the  honesty  or 
good  faith  of  defendant's  belief  in  the  necessity 
of  the  killing,  but  by  the  fact  whether  he  had 
iiilile  grounds  for  such  belief. — Frank  v. 
State  (Wis.)  US  N.  W.  657. 

§   16.    Duty  to  retreat  and  avoid  dan- 
ger. 

In)     (loira;    1896.) 

The  killing  of  an  assailant  is  excusable  on 
the  ground  of  self-defense  only  when  it  is,  or 
reasonably  appears  to  be,  the  only  means  of  sav- 
ing one's  own  life  or  preventing  great  bodily  in- 
jury; and,  if  the  danger  can  be  avoided  by  re- 
treat or  otherwise,  the  killing  is  not  excusable. 
-State  v.  Warner  (Iowa)  69  N.  W.  546. 

[b]  (Neb.;   1894.) 

Where  defendant,  being  on  his  '  own 
premises,  honestly  believes,  as  a  reasonable 
man,  that  deceased  is  about  to  take  his  life  or 
do  him  serious  bodily  harm,  the  law  does  not 
require  him  to  retreat.— Willis  v.  State  (Neb.) 
61  N.  W.  254,  43  Neb.  102. 

[c]  (Wis.;    1896.) 

Where  defendant  is  in  fault  in  creating  the 
situation    of    danger,    his    right    of    self-defense 
not   arise   until   lie   has  done   all  that   rea- 
sonably could  be  done  by  him  to  avoid  the  ne- 
i      itv  of  killing   his  assailant   to  protect   him- 
self.—Frank  v.  State  (Wis.)  68  N.  W.  657. 

§   17.    Defense   of   property. 

[a]  (Iowa;    1896.) 

The  fact  that  a  man  sleeps  and  keeps  his 
clothes  in  the  back  part  of  a  room  used  as  a  store, 
under  an  arrangement  with  the  tenant,  does  not 
justify  him  in  defending  the  building  against  in- 
truders, as  his  dwelling  bouse  or  private  habita- 
tion.—State  v.  Smith  (Iowa)  69  N.  W.  269. 

[b]  (Iowa;   1896.) 

It  is  no  defense  that  the  shooting  was  done 
by  defendant  upon  discovering  deceased,  a  boy 
13  years  old,  robbing  his  melon  patch. — State  v. 
Edgerton  (Iowa)  69  N.  W.  280. 

Ic]     (Iowa;    1897.) 

Where  defendant  shot  an  officer  as  the  lat- 
ter entered  a  building  which  defendant  claimed 
to  have  sublet  from  the  lessee,  who  occupied  a 
part  thereof  with  his  goods,  and  for  whose  dis- 
possession the  officer  had  a  writ,  an  instruction 
that  the  officer  "was  rightfully  on  the  prem- 
;ind  had  the  right  to  enter  said  building, 
so  far  as  his  duty  required  him  to  do  in  remov- 
the  lessee,  and  in  putting  another  in  pos- 

ion  of  die  part  occupied  by  him,  was  not 
prejudicial  to  defendant.— State  v.  Smith  (Iowa) 
fu  X.  W.  604. 

§   18.    Instructions— Self-defense. 

[a]     (Neb.;    1895.) 

Instructions  embodying  the  law  of  self- 
d<  fense  are  properly  refused,  in  tli •-  absence  of 
nee  tending  to  show  that  the  assault  char- 
ged was  justifiable  on   that   ground. — Krchnavy 
v.  State,  '01  N.   W.  628,  -13  Neb.  337. 
lb]     (Wis.;    isr,.i 

The  mere  face  that  when  defendant  came 
out  of  the  house  with  a  gun,  and  approached  de- 


C(  ased,   the  latter  drew  a  knife,  would  not  jus- 
tify .-in  instruction  tii.it.  if  defendant  fired   un- 
der the  belief  that  it  was  necessary  in  s 
fense.  he  should  be  acquitted.— Odette  v.   State 
(Wis.)  (PJ  X.  W.  1054. 
90   Wis.  258. 


V.  ASSAULT  WITH  INTENT  TO  KILL. 
Indictment,  see  post,  §  20. 

§19.    Intent. 

(Neb.:    189r;.) 

To  constitute  an  assault  with  intent  to 
commit  murder,  actual  intent  to  take  life  is 
necessary. — Botsch  v.  State  (Xeb.)  01  N.  W. 
730,  43  Neb.  501. 

VI.  INDICTMENT  AND  INFORMATION. 

§   20.    Sufficiency. 

[n]     (Iowa;    1896.) 

An  indictment  charging  that  defendant  fe- 
loniously and  with  malice  aforethought  made  an 
assault  upon  his  wife,  "and  did  then  and  there 
willfully  and  feloniously,  with  said  razor,  cut, 
wound,"  and  stab"  his  wife,  "with  a  felonious  in- 
tent then  and  there  *  *  *  to  kill  and  murder 
her."  is  not  objectionable  as  charging  that  the 
assault,  and  not  the  battery,  w-as  committed 
with  intent  to  kill— State  v.  Clark  (Iowa)  09 
X.  W.  257. 

fbj     (Mich.;    1S95.) 

An  information  charging  the  crime  of 
murder  in  plain  and  sufficient  language  is  not 
defective  because  the  crime  of  rape,  in  the  al- 
leged perpetration  or  attempted  perpetration  of 
which  the  murder  was  committed,  is  not  ehar- 
ged  in  the  language  of  the  statute. — People  v. 
Willett  (Mich.)  62  X.  W.  1115. 
105  Mich.  110. 

§   21.    Manslaughter. 

[a]  (Minn.;    1894.) 

That  the  crime  was  committed  "in  the 
heat  of  passion"  is  a  mitigating  circumstance, 
merely,  so  that  a  failure  to  allege  it  in  tin  in- 
dictment for  manslaughter  does  not  prejudice 
defendant. — State  v.  Matakovich  (Minn.)  01  X. 
W.  077. 

59  Minn.  514. 

[b]  (Minn.;    1894.) 

An  indictment  alleging  that  defendant, 
without  legal  authority,  but  without  a  design  to 
effect  death,  feloniously  killed  another,  by  strik- 
ing him  on  the  head  with  a  shovel,  inflicting  a 
mortal  wound,  and  that  the  killing  was  not 
justifiable,  sufficiently  charges  manslaughter  in 
the  first  degree,  without  averring,  in  the  words 
of  the  statute,  that  the  killing  was  in  a  cruel 
and  unusual  manner,  or  by  means  of  a  danger- 
ous weapon. — State  v.  Matakovich  (Minn.)  61 
X.  W.  677. 

59  Minn.  514. 

[cj     (Minn.;    1896.) 

Aii  indictment  for  murder  in  failing  to  pro- 
cure medicine,  care,  or  medical  treatment  for  de- 
ceased,  who  was  sick  and  in  defendant's  care 
under  such  circumstances  that  it  was  his  duty  to 
provide  for  her,  did  not  sufficiently  charge  that 
is  and  omissions  of  defendant  were  the 
en  use  of  the  'lentil,  where  it  was  not  alleged  that 
deceased  would  have  lived  or  have  lingered  longer 
hud  defendant  done  his  duty,  ami  the  "blood  poi- 
soning and  other  diseases  and  sickness"  which  it 
was  averred  deceased  had  were  not  alleged  to 
have  been  caused  by  defendant's  :    and 

though   it   was   alleged   that,    "by   reason   of   the 
failure   and   neglect"   of  defendant,    "I 
mentioned."  deceased  "did  languish,  and,  languish- 
ing,   did    live    until"    a    certain    day,    "on    which 
last-named    day    she    died  said 

neglect,  and  the  sickness  induced  thereby,"  there 
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was   ii 

:         I      ■.  ...      I:     l.il.lJH 

! 

ii.  i  68  .V  W.  1094. 

§   22.    Variance. 
(S,  I).;     1805.) 

Win  !  .iiii.ni  for  murder  con- 
tains inn  one  count,  n  hicb  charges  i  he  i  rime  to 
have  I 'i  committed  with  a  premeditated  de- 
sign, •  ■ in  in.' 

1.   it   was  reversible  error  to  instruct  thai   the 

litated  design   need   not 
that  the  jurj    might   com  ict  if  thi  of  de- 

fendant which  resulted  in  the  death  of  di  • 
....  , 

evincing  a  deprai  ed  a 

life.— State  v.  I;  (S.  D.)  64  N.  W.  170. 


VII.    EVIDENCE. 

1  nsl  ruction  as  to  burden  of  proof,  see  post,  5  40. 

on  weight  of  evidence,  Bee  i»>*t,  §  42. 

Proof  of  corpus  delict  i,  see  ant.-,  §  1. 
Sufficiem  \    of   evidence   of   manslaughter,    see 
ante,  8  12. 

■ of  murder,  see  ante,  SS  8,  9. 

To  support  instructions,  see  post,  §  41. 


1.   IN   GENERAL. 

$   23.    Competency,   relevancy,  and   mate- 
riality. 

[a]  (Iowa;    1895.) 

Where  a  pnysician  testifies  that  he  took 
:i  bullet  from  the  body  of  the  deceased,  that,  when 
he  wenl  before  the  grand  jury,  he  left  it  in  pos- 
session of  that  body,  and  identifies  it  at  the  trial, 
it  is  proper  to  admit  it  in  evidence. — State  v. 
Tippet  (Iowa)  63  X.  W.  445. 

[b]  (Iowa:    ls:>.-..) 

A  revolver  a  hich  was  not  identified  as  the 
one  which  defendant  had  at  the  time  of  the  shoot- 
ing is  not  admissible  in  evidence.— State  v.  Tip- 
pet (Iowa)  63  N.   \V.  445. 

[c]  down:    1895.) 

To  sh  >\v  thai  defendant  had  knowledge  of 
where  the  deceased  was  going,  and  knew  where 
to  waylay  him,  evidence  that  defendant  knew 
that  deceased  on  the  day  of  the  murder  received 
a  letter  about  which  he  proposed  going  to  see  his 
sou  in  daw.  was  admissible,  and  defendant's 
knowledge  as  to  tin  letter  could  be  shown  by  evi- 
dence that  it  was  disi  ussed  after  the  murder  in 
the  preset  .  of  and  bv  defendant.  —  State  v. 
Seyruore  (Iowa)  63  X.  W.  661. 

[d]  down:    1895.) 

The  fact  that  the  state  failed  in  its  at- 
tempt to  identify  a  revolver  did  not  make  the 
evidence  received  regarding  it  so  immaterial  as 
to  render  its  admission  error.— State  v.  Weems 
(Iowa)  65  X.  \V.  3S7. 
[el     (Iowa;    is<>7.) 

Where  defendant's  theory  in  a  murder  trial 
was  that  deceased  had  committed  suicide,  it 
was  error  to  limit  to  the  particular  revolver 
1  by  the  side  of  deceased,  evidence  that  a 
pistol  fired  in  close  contacl  with  a  person,  and 
at  him.  might  not  hum  the  flesh  or  sinse  the 
hair— State  v.  Cater  (Iowa)  69  X.  W.  S80. 

[fl      (Mich.;    1S!)7.I 

Where  the  prosecution  claims  that  the  mo- 
tive of  a  murder  was  that  defendant  was  the 
author  of  deceased's  pregnancy,  cross-examina- 
tion of  defendant  as  to  whether  deceased  had 
been  a  witness  for  him  in  a  divon  ait  is  prop- 
er in  show  their  n  lations. — People  v.  Parmelee 
(Mich.)  70  X.  W.  577. 

[S]      (.Minn.;    1S!ir>.) 

A  statement  of  deceased,  made  a  few 
hours  before  the  homicide,  in  the  absence  of  de- 
fendant, that  she  had  a  business  engagement  with 
defendant,    was   properly   admitted   in   connection 


'  with   other   evidi 

ti  iiM-nt  she  in.  i  defendant 
I 
62  Minn.    17  1 
I  |>I    (Keb.i    isn.vi 

«  m  a  i'i.. ■•  ■  in  ion  for  murder,  II 
petenl  for  the  state  to  prove  the  description  and 
ounds  mil  ut  on 

.   1 1 1 .  i  r  death  <  here- 

from—Bnsye  ^    State  (Neb.)03N.  W.  Ml. 
261. 

8  24.    Identity  of  deceased. 
(lowai    1805.) 

In  a  homicide  case,  b  photograph  of  de- 

d,   taken  after  lie  win 

a   means  to  identify  him,  there  being  a 
ti.. n  as  to  his  name. —State  v.   Wind-ihl  'I 
64  X.  W.   120 

§   25.    Motive,   animus,   and    malice. 
I  n  I     down;    1895.) 

It  n  nil   that  the  relatii 

(ween  defendanl  and 
and  that  they  got  angry  in  discussion.— State  v. 

ore  ilowa)  n:;  X.  \V.  061. 

[it|     down;    1895.) 

It  was  proper  to  show,  as  a  motive   for 
the  murder,  that  defendant  had  coma 

uew  that  the  goods 
house  '.here   both   r 
at    was   in   fear   that  would   dis- 

close this  fact  to  the  authorities.— State  v.  Sey- 
more  (Iowa)  03  N.  W.  urn. 
[o)    (Iowa;   iS!».-..» 

Testimony    that    some   time    befon 
homicide  defendanl    stated  that   tin-   i 

ho1   he    \  mild  not  s! ;  ...  kill, 

is  admissible,  it.  view  .  thai  it  was 

accidental,   and   that  he  tired   merel)    to 

at  the  time  of  tin.  remark  he  did  not 
have  deceased  in  mind.— State  v.  Windahl  (Io- 
wa) 64  N.  W.  420. 

[d]     (MIch.j    1896.) 

On  a  trial  fur  murder,  the  motive  for  wlii   '. 
1  aimed  to  be  the  obtaining  of  insurance  on 
the  life  of  deceased,  it  is  not  error  to  refuse  an  in- 
strw  ti  n  calling  a1  b  ation  t.    e\ idence  mat, 
ret  rs  before,  \\  I  1  was  sick,  and  carry- 

ing a  large  amount  of  insurance,  defendant  prop- 
erly   administered    medici  le    to    him,    though    an 
overdose  would  have  resulted  in  his  death. — Peo- 
ple v.  Pope  (Mich.)  60  X.  W.  213. 
[ej     (Neb.:    1895.) 

Evidence  that  defendant  had  q' a  reled 

with   decedent's    wife   slur.  com- 

I  mission  of  the  murder  wa  o  show 

motive.— Gravely  v.  State  (Neb.)  04  X.  \S'.  452, 

'45  Neb.  87S. 

§   26.   Previous  quarrels. 

(Iowa;    1890.) 

On  a  murder  trial,  where  it  appoared  that 
deceased  and  his  friem  on  in  a 

borhood  feud,  and  that  defendant  and  his 
friends  formed  the  other,  evidence  that  prior  to 
the  homicide  there  were  frequent  quarrels  and 
fights    between    the    factions    was    admi 

•  i    ilsi    appeared  that  defendant 
cm  and  took  part. — State  v.  Helm  (Iowa)  00  X. 
\V.  751. 

§   27.    Premeditation  and  deliberation. 
(Minn.;    1895.) 

A    hae\    driver    testified    that   about    five 
months  before  the  commission'  of  the  crimi 
fendant  held  a  conversation  with  him  as  t 
cing  a   party   in  witness'  hack,   and  letting  the 
horses  run  away  over  a  certain  bluff  into 
and  as  to  what  witness  would  take  for  his 
and  team.      There  was  air...  mat  at 

that    time    defendant    was    intimately    associated 
with    deceased,    and    that   she    was    his    du] 
financial   affairs,   and  one    witness    had    test 
that  shortly  after  the  conversation  testified 
the  hack  driver,  defendant,  while  discussing 
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of  murdering  deceased,  told  witness  of  a  hack 
driver  whose  assistance  could  be  obtained.  Held, 
thai  the  hack  driver's  testimony  was  properly  ad- 
mitted, as  showing  that  defendant,  at  the  time 
of  the  conversation,  contemplated  commission  of 
the  crime.— State  v.  Hayward  (Minn.)  65  N.  W. 
63. 

62  Minn.  474. 

§  28.    Threats. 

[a]     (Iowa;    1894.) 

On  a  trial  for  murder,  where  the  ques- 
tion was  whether  deceased  was  not  the  aggressor 
in  the  conflict  which  led  to  his  death,  evidence 

cent  uncommunicated  threats  by  deceased 
against  defendant's  life  was  admissible  to  show 
that  in  the  conflict  deceased  was  seeking  t.>  ex- 
ecute such  threats.— State  v.  Helm  (Iowa)  61  N. 
TV.  24(1. 

92  Iowa,  540. 

lb)     (Neb.;    1895.) 

In  a  prosecution  for  murder,  where  there 
was  evidence  of  self-defense,  evidence  that  de- 
ceased was  quarrelsome,  and  had  made  threats 
against  defendant,  which  were  communicated  to 
defendant  prior  to  the  killing,  was  admissible.— 
Basye  v.  State  (Neb.)  63  N.  W.  811. 
'  45   Neb.   201. 

§  29.   Res  gestae. 
(Midi.;   1S95.) 

Where  threats  made  against  defendant  by 
ili  ri  ased  on  the  day  of  the  homicide  were  admis- 
sible, the  response  of  the  person  to  whom  they 
were  addressed  that  the  latter  had  nothing  to  do 
with  their  quarrels,  and  that  he  had  taken  defend- 
ant to  another  city  the  day  before  to  get  him 
away  from  deceased,  was  admissible  as  part  of 
the  "res  gestae.  Montgomery,  J.,  dissenting. — 
People  v.  Palmer  (Mich.)  63  N.  W.  656. 
105  Mich.  568. 

§   30.    Opinion   testimony. 

(Iowa;    J 895.) 

A  physician  who  examined  the  deceased 
may  testify  that  the  wound  could  have  been 
made  by  a  club  like  the  one  in  evidence,  that 
it  was  made  by  something  of  that  character,  and 
that  the  injuries  were  not,  in  his  judgment,  due 
to  a  fall.— State  v.  Seymore  (Iowa)  63  N.  W. 
661. 

§  31.    Weight  and   sufficiency. 

(Io-sva;    1896.) 

There  was  evidence  that,  a  few  nights 
prior  to  the  affray  in  which  deceased  was  killed, 
one  M.  stated,  in  defendant's  hearing,  that  he 
"had  it  in"  for  deceased,  and  suggested  to  de- 
fendant that  they  catch  deceased  on  his  way 
home,  and  that  he  (M.)  lick  him,  while  defendant 
stood  off  the  other  boys  with  M.'s  revolver,  to 
which  defendant  replied  that  he  could  stand 
them  off  with  his  fists:  that  on  the  nigbt  of  the 
killing,  while  defendant.  M.,  and  several  others 
were  riding  to  the  sehoolhouse  where  the  homi- 
cide occurred,  M.  remarked  (referring  to  deceas- 
ed) that  there  was  "a  big  Dutchman  coming 
there  to  lick  him  that  night,"  and  he  "didn't 
want  any  help  unless  the  whole  family  jumped 
in:"  that  some  one  else  remarked  that,  if  a 
melee  occurred,  they  would  all  tight  for  each 
other:  that,  after  arriving  at  the  sehoolhouse,  de- 
fi  adant  called  a  certain  person  aside,  and  told 
him  there  was  liable  to  be  trouble;  that  the  affray 
began  I  y  C,  one  of  defendant's  party,  address- 
ing insulting  language  to  B.,  a  brother  of  de- 
ceased,  which  was  unresented,  whereupon  de- 
lant  said  B.  was  a  coward  and  would  not 
fight;  that,  immediately  thereafter,  deceased 
came  out  of  the  house,  knocked  C.  off  the  porch, 
followed  up  the  attack,  and  was  stabbed  by  M.; 
and  that  defendant  was  soon  after  seen  convers- 
ing with  M.  and  C.  in  whispers.  Held  sufficient 
to  warrant  a  finding  that  defendant  conspired 
will  M.  to  inflict  personal  injury  on  deceased,  or 
ist,  knowing  of  M.'s  unlawful  purpose,  was 
present  to  aid  and  encourage  him  in  it,  thereby 


justifying  a  verdict  of  manslaughter.— State  v. 
Mushrush  (Iowa)  66  N.  W.  746. 

2.  DECLARATIONS  AND   ADMISSIONS. 

§  32.    Dying  declarations. 

[a]  (Iowa;   1894.) 

In  a  murder  case  the  prosecution  may 
introduce,    as    dying    declarations,    written   and 
verbal    declarations    made   at   different   times.— 
State  v.  Walton  (Iowa)  61  N.  W.  179. 
92  Iowa,  455. 

[b]  (Micb.;    1896.) 

li  is  no  objection  to  the  admission  of  dy- 
ing declarations  chat  the  exigencies  rf  the  case 
do  not  require  it,  that  they  were  taken  immedi- 
ately after  the  injury  to  deceased,  or  that  defend- 
ant had  no  notice  of  the  taking  of  the  statement. 
—People  v.  Beverly  (Mich.)  66  N.  W.  379. 

[c]  (Micb.;    1896.) 

Where  defendant  was  charged  with  kill- 
ing his  wife,  it  w  >s  not  error  to  admit  her  dying 
declarations  that  defendant  repeatedly  threaten- 
ed to  shoot  her  if  she  should  leave  him,  and  re- 
fuse to  cohabit  with  him,  in  connection  with  tes- 
timony that  she  did  leave  him,  and  that,  being 
unable  to  induce  her  to  return,  defendant  shoi 
her.— People  v.  Beverly  (Mich.)  66  N.  W.  379. 


§  33. 


Belief  in  impending   death. 


[a]  (Micb.;    5896.) 

The  action  of  the  court  in  admitting  dy- 
ing declarations  will  not  be  reversed  on  the 
ground  that  deceased  was  under  the  influence  of 
opiates  at  the  time  they  were  made,  where  it 
appears  that  her  condition  was  before  the  court 
and  jury,  both  as  'o  the  influence  of  opiates  and 
her  belief  in  impending  death. — People  v.  Bev- 
erly (Mich.)  66  N.  W.  379. 

[b]  (Neb.;    1895.) 

Since  dying  declarations,  to  be  admissi- 
ble, must  have  been  made  under  a  sense  of  im- 
pending death,  it  was  competent  for  the  party 
offering  them  to  prove  the  physical  condition  of 
deceased  at  the  time  they  were  made. — Basye 
v.  State  (Neb.)  63  N.  W.  811. 
45  Neb.  201. 

[C]      (Neb.:    1895.) 

Where,  about  2%  hours  after  deceased 
was  shot,  and  after  he  had  been  removed  from 
the  place  of  the  shooting,  he  stated  to  those 
in  attendance  on  him  that  a  certain  person  had 
shot  him  accidentally,  and  it  did  not  appear  thai 
he  made  the  declaration  in  the  belief  that  he 
was  mortally  wounded,  the  statement  was  not 
admissible  as  a  dying  declaration,  or  as  part 
of  the  res  gestae.— Collins  v.  State  (Neb.)  04  N. 
W.  432,  40   Neb.  37. 

§   34.  Time  intervening  before  death. 

(Mich.;    1896.) 

<  >n  a  trial  for  murder  by  shooting,  evi- 
dence that  deceased,  half  an  hour  after  being 
shut,  told  the  doctor  that  she  believed  she  could 
not  live,  and  that  he  then  informed  her  that  her 
case  was  hopeless,  warrants  the  admission,  as 
dying  declarations,  of  her  statements  then  made 
tn  the  doctor,  and  her  sworn  statement  made 
four  hours  later,  though  she  did  nut  die  ti'l  six 
days  later.— People  v.  Weaver  (Mich.)  06  N.  W, 
507. 

VIII.    TRIAL. 

Defense,  see  ante,  §  2. 

Degree  of  offense,  question  for  jury,  see  antt 

§  10. 
Instructions  on  self-defense,  see  ante,  §  18. 
Necessity  of  charge  on  manslaughter,  see  ante, 

§  13. 

§   35.    Conduct   of   persons   present. 

(Neb.:    1895.) 

The  fact  that  deceased's  mother  charged 
the  accused,  in  the  presence  of  the  jury,  with 
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bavin;        a      :    the  death 

■ 

Lindas  y  v. 

Slate-,  CI    V    W.  71  177. 

16.    Instructions. 

I  nl     (Iowa  |    1805.) 
Whete  one  i- 
slaughter,  an  instruction  defining  "willfully"  an 
i1!-."    is  correct,   malice   not   b< 

Windah]  i  Iowa) 

64  X.  \Y.   120 

Ibj     (Neb.;    L806.) 

\\  here,    on    trial   of  a   murder   case,    In 
which   the 

undertake  te  jury  wb 

er  defendant  knew  that  tbi 

it    is    ) 

risoner's  si  i   omit   all   mention   of 

di       adnnt.     Williams 
v.  State,  65  X.   \V.  783,  46  -Nob.  704. 

ij   37.    On  what  points  necessary. 

[aj     (Io«n;     1805.) 

Where  the  defendant,  if  not  inn nt,  is 

guilty  nl"  i)  failure  to  in- 

struct  as  in  crimes  lower   in   -' 

>1   error. — State  v.  Tippel   (Iowa) 
63  N.  W.  445. 

tb]     (Midi.:    1895.) 

In  a   cas manslaughter  by  abortion, 

the  testimony  tending  to  show  the  body  of  the 
crime  was  circui  y  and 

of  the  d 
from    natural    causes.     Held,    that    it    was 
to   refuse  to   charge  that   if  d 
from  natural  cat     is,  or  any  one  of  the  si 
causes  testified  to  by  the  medical  win. ess,.-,  the 
jury  quit. — People   v.    Seaman   (Mich.) 

65  X.  W    203. 

Ic|     (Mich.;    1S9S.) 

In>  a   ease  of  manslaughter   by  abortion. 
(here  was  evidence  that,  a  short  time  before  the 
ii    resulting    in    her    death,    de- 
in  England.     Held,  that  it  was 
error  to  refuse  to  charge  that  ii  I  abort- 

ed by  reason  of  the  ordinary  sickness  and  vom- 
iting, augmented  by  nervous  excitement  and  the 
change  of  climate,  the  jury  should  acquit. — Peo- 
ple v.  Seaman  (Mich.)  65  N.  W.  203. 

S   38.    —    Argumentative,   confused,   and 
misleading  instructions. 
[al     (Iowa:    IwiT.i 

In  a  trial  for  murder,  where  the  sole  de- 
fense was  that  deceased  had  committed  sui- 
cide, it  was  misleading  to  charge  as  to  acciden- 
tal and  justifiable  homicide,  concluding  with 
the  statement  that  "the  party  charged  with 
the  crime  must  prove  the  facts  in  defense,  or,  if 
he  fails  to  do  so,  he  must  be  a  murderer."  and 
that  "the  presumption  of  killing  with  intent  to 
kill  remains  until  it  is  rebutted  by  competent 
proof."     State  v.  Cater  (Iowa)  69  N.  W.  SSO. 

[b]  (Iowa;    1N<>7.| 

In  a   murder  case,   where  the  defense  was 
that  deceased  had  committed  suicide,  it  was  ei 
ror  to  instruct    that:     "Defendant    sets   up  no 

ative  t.efense,  and  no  matters  in 
atinn.     He  relies  wholly  upon  the  denial  of  his 
guilt,  and  upon  his  anticipation  of  a   failure  by 
the  state  to  pro  i  against   him,"— since 

the  instruction  is  unfair  in  phraseology,  and  in- 
sinuates defendant's  guilt— State  v.  Cater  (Iowa) 
69  N.  W.  SSO. 

[c]  (Mich.;    1S!>.-,.) 

Where,  in  the  charge,  every  available  de- 
fense was  covered,  it  was  q rror  to  refuse  to 

charge   that,    in  determining  which    was    the   :m- 
gressor,  the  jury  should  consider  the  testimony 
that    dec  ased    was   drunk,    and.    wli 
quarrelsome,  while  defendant  up  to  the  time  of 


1 

i  : 

Mi.ii.  568. 

Ml     i  Mlob.i     • 
quitted 

.  ■  .  , 
from  the  ji 

People  v.  Palmer  (Mich.)  63  N.  \S'.  600. 

Mi.  h.  568. 

|<-1      l  W  i>.:     1807.) 

, 

St.  5  4351,  thai  defi   idai  guilty  of  man- 

slaughter in   the  second  degree  if  he  uni 

an    as- 

..1  thar  ii  ,t   was 

not    jusiiiici    by    the   law   i  .    and 

was    therefore   unlawful,   and    when 

p  trsnant  t.. 

tent   to  kill,   then   distinctly   formed,   "you 

cannot  lawfully  lin.l  defendant  guill 

slaughter  in  the  killed 

deceased   from  premi  lital  I  i  kill  him, 

5    of   murder   in    the   firsl    d 
Held,  that  the  second  charge  wa 

tinality  of  rily  killing 

a  oother  w  bile  re 
felon;    i  ind   as   a    killing   from 

ditated    design,   and   as    (ailing 
guish  bet  ween  intent  ional  a  nd  nnnei         ry  kill- 
ing under  the  circumstances   stated   in   si 
4351    and    a    killing    by    premeditated 
•'  ■■    i .  .i     .1  til  g.— Ten-ill  v.  State  iWis.i 

70  N.  \V.  3 

§  39.    Justification. 

(Iowa:    189U.) 

On   trial  of  a   town  marshal  for  n 
while  at  tempting   to  a 
tnrbance  at  a  public  'lance  in  a  hall  1 
side  the  town,  where  def<  i  istiti- 

able  homicide  as  a   defen  that 

defendant,  as  an  employed  of  the  proprietors,  or 
as  a  private  citizen,  had  authority  to  arre 
deceased,  if  engaged  in  a  breach  of  the  pi 

'  an  instruction  as  to  defendant's  right  to 
the  duties  of  his  office  outside 
limits  immaterial.— State  v.  Weston   (Iowa  i   67 
N.    W.   84. 


§  40. 


Burden  of  proof. 


(Veil.;    1805.1 

It  was  not  error  in  a  murder  case,  where- 
in defendant  pleaded  justification,  for  the  court 
I  to    fail   of   its   own    motion   to   instruct   that   the 
ii    of    proof    was    On    the    state    ti 

I  that  the  homicide  was  not    justifiable. — Lamina 
v.  State,  04  N.  \V.  9C  1.  4H  Neb.  236. 


41. 


Applicability  to   evidence. 


la]     (Iowa;    1805.) 

Where  it  appeared  that  defendant  point- 
ed a  loaded  pistol  at  deceased,  and  that  it  was 
discharged,  thereby  killing  him,  an  instruction  as 
to  murder  in  the  second  degree  is  proper.— State 
v.  Tippet  (Iowa)  63  X.  W.  440. 
[b]     (Mien.;    1896.) 

An  instruction  that  if  at  the  time  defend- 
ant shot  deceased  he  thought  of  his  purpi 
kill  him,  "and  hail  time  to  think  that  he  woul  I 
execute  it,  and  did  so,  and  formed  fully  in  his 
mind  the  conscious  design   of   :  ,  and   l.a  1 

time   to  think   of   the  weapon   he   proi 
that    purpose,    and   that    he   would   use   it.   he   is 
guilty  of  murder  m  the  first  degree."  is  errone- 
ous, as  authorizing  the  jury  to  infer  from  facts 

cely  in  dispute  that   if  defendant   wa 
sponsible  at   all   lie  would   be  guilty   of    n. 
in  the  first  degree,  while  there  was  a 
within    such    facts    fm-   a    verdict    6 
guilty    of    murder    in    the    seeoi.  I  or    of 
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laughter. — People  v.  Holmes  (Mich.)  69  X. 
W.  501. 

[c]     (\cl>.;    189.-.. > 

Where  tlie  circumstances  warrant  the 
submission  to  the  jury  of  the  theory  of  self-de- 
fense, it  is  not  error  to  charge  that,  if  defend- 
ant provoked  the  difficulty  for  the  purpose  of 
wreaking  vengeance  on  decease'!,  he  cannot 
avail  himself  of  the  law  of  self-defense,  there 
being  no  direct  evidence  of  such  an  attack,  but 
only  circumstances  to  warrant  tlie  inference  of 
one.— Carletou  v.  State,  61  N.  W.  699,  43  Neb. 
373. 


42. 


On  weight   of  evidence. 


(Iowa;   is>)7.> 

In  a  trial  for  murder,  where  defendant  de- 
nied the  killing,  the  court  charged  that  "the 
drawing  of  the  pistol  shows  premeditation;  tin" 
cocking  of  it.  leveling  it  at  :i  particular  vital 
spot,  shows  deliberation":  and  that  "the  con- 
clusion is  irresistible  that  under  the  law  anil 
the  undisputed  facts  in  this  case  the  killing  of 
[deceased]  wa~-  an  act  possessing  all  tlie  ele- 
ments of  murder  in  the  first  degree,  as  denned 
by  our  statute.  It  was  murder  in  the  first  de- 
gree. It  is  nothing  less."  Held,  erroneous,  as 
on  the  weight  of  the  evidence. — State  v.  Cater 
(Iowa)  69  N.  W.  SSO. 

S  43.   Harmless   error  and   construc- 
tion as  a  whole. 

[a]     (Iowa;    189C.) 

Where,  from  the  whole  record,  it  appears 
that  evidence  of  threats  by  defendant  prior  to 
oinicidp  was  admitted  solely  to  impeach  his 
testimony,  it  was  not  reversible  error  for  the 
to  fail  to  charge,  limiting  its  effect  to  im- 
peachment.— State  v.  Helm  (Iowa)  66  N.  W. 
751. 

[1>]      (Iowa;    1V9«.) 

An  instruction  defining  involuntary  man- 
slaughter is  not  erroneous  because  it  fails  to  de- 
fine voluntary  manslaughter  also,  if  there  are 
other  instructions  covering  the  omission. — State 
v.  Edgerton  (Iowa)  6!)  N.  W.  280. 

[c]     (Xeb.:    1895.1 

An  instruction  in  a  prosecution  for  mut- 
der  that  the  jury  may,  if  the  evidence  warrants. 
convict  of  murder  in  the  first  or  second  degree, 
or  manslaughter,  is  not  objectionable  on  the 
ground  that  it  excludes  a  verdict  of  acquittal 
where  an  instruction  on  reasonable  doubt  is 
given  in  another  paragraph. — Housh  v.  State, 
61  N.  W.  571.  43  Xeb.  163. 

[dl     iXeb.:    189!  .' 

It  is  not  error  to  instruct  that  it  is  suffi- 
dent  to  constitute  murder  in  the  first  degr 

was  such  design  and  determination  to  kill. 
distinctly  forme, 1  in  the  mind  at  any  momenl 
or  at  the  time  the  blow  was  struck," 
where  the  remainder  of  the  instruction  properly 
defines  purpose,  deliberation,  and  premeditation. 
— Carleton  v.  State,  61  N.  W.  6U!J,  43  Xeb.  373. 

Id     <\ol>.:    1897.) 

Where  defendant  was  charged  in  one 
count  with  murder  in  the  second  degree  and  in 
the  other  count  with  manslaughter,  and  the 
court  had  instrui  jury  as  to  such   fact, 

a  furl  her  instruction  defining  murder  in  the 
second  degree  and  manslaughter  was  sufficient, 
though  the  court  did  not  state  to  the  jury  that 
the  definitions  applied  to  either  the  first  or  sec- 
ond  count.— Davis  v.  State  (Neb.)  70  X.  W. 
9S4. 

§  44.    Verdict. 

(Wis.:     i 

Win  re  an  information  charged  that  de- 

int   dio   "willfully,   feloniously."  and  of  his 

malice   aforethought,    kill   and    murder"   a   cer 


to  authorize  the  court  to  pronounce  judgment. — 
La  Tour  v.  State  (Wis.)  67  N.  W.  113S. 
93  Wis.  603. 


HORSE  AND  STREET  RAILROADS. 

I.  IN  GENERAL,  §§  1-7. 
II.  LIABILITY  FOR  XEOLR4EXCE.  §§  8-1S. 

Exemption  of  franchise  and  property  from  tax- 
ation,  see  "Taxation."    5   22. 

Frightening  horses,   see   "Negligence,"   S  6. 

Mandamus  to  street-car  company,  see  "Manda- 
mus," §  22. 


1.    IN  GENERAL. 

§   1.    Grant  of  franchise  hy  city, 
[a]     (Mich.;    1806.) 

A  municipality  has  not  the  authority  to 
grant  a  street-railway  company  exclusive  rights 
in  a  street  unless  such  authority  is  expressly 
granted  by  the  legislature,  ar  arises  by  implica- 
tion so  directly  as  to  be  equally  clear. — Detroit 
Citizens'  St.  Ry.  Co.  v.  City  of  Detroit  (Mich.) 
68  X.  W.  304. 

[)>]     (Mich.;    189(5.) 

An  ordinance  granting  a  street-railway  com- 
pany exclusive  authority,  at  its  option,  to  con- 
struct street  railways  on  all  streets  within  the 
city  as  may  be  fixed  by  the  common  council,  is. 
in  .effect,  an  exclusive  franchise.— Detroit  Citi- 
zen-' St.  Ry.  Co.  v.  City  of  Detroit  (Mich.)  6S 
N.  W.  304. 
[c]     (Mich.;    1890.) 

The  train  railway  act  (seel ion  34),  providing 
that  ell  street-railway  companies  shall 
exclusive  right  to  operate  any  street  railways 
constructed  by  them,  provided  that  no  such  com- 
panies shall  be  authorized  to  construct  a  railway 
through  the  streets  of  any  town  without  the  con- 
sent of  the  municipal  authorities,  anil  upon  such 
terms  and  conditions  as  said  authorities  may 
prescribe,   does   not   authorize    mi  ties   to 

grant  an  exclusive  privilege  to  operate  street 
railways  on  its  streets. — Detroit  Citizens'  St. 
Ry.  Co.  v.  City  of  Detroit  (Mich.)  68  X.  W.  304. 

§   2.    Nonuser     of    franchise — Extinguish- 
ment. 

(Wis.;     1897.) 

A  certain  portion  of  the  track  of  a  street 
railroad  was  not  used  for  a  period  of  four  years 
and  eight  months,  during  which  time  the  fran- 
chise was  owned  by  successive  corporations, 
which  were  in  financial  difficulties.  An  ordi- 
uance  was  introduced  in  the  city  council  repeal- 
ing the  franchise  covering  such  portion  of  the 
road,  but,  on  representations  of  the  company, 
u  as  not  passed.  The  street  was  also  paved  dur- 
ing tlie  time,  and  the  track  was  taken  up  by 
the  city,  with  the  knowledge  and  consent  of  the 
railroad  company,  and  not  replaced,  but  the 
poles  and  wires  placed  for  use  in  operating  the 
road  by  electricity  were  left.  The  track  re- 
moved, however,  was  constructed  for  a  horse 
railway,  and  had  proved  insufficieut  for  use  by 
electric  cars.  Held,  that  the  nonuser  for  such 
time,  not  being  accompanied  by  any  act  clearly 
indicating  an  intention  to  abandon  the  right, 
and  there  having  been  no  consent  on  the  part  of 
the  public  to  such  abandonment,  did  not  ex- 
tinguish the  franchise.— Wright  v.  Milv 
Electric  Railway  &  Light  Co.  (Wis.)  69  X.  W. 
791. 

§   3.    Location  and  mode   of  construction, 
[a]      (Mich.;    1894.) 

An  injunction  to  restrain   the  opera!  ion 
of  a  street  railway  will  not  issue  on  th 


rdict  of  guilty  "in  the  manner    that   a   franchise   to   operate   it   el  - 

the  information."  which     in  the  center  of  the  traveled   p  -i   hi  di- 

does Lot  state  the  degree  of  guilt,  is  insufficient    way  was  not  properly  granted.— Niemann  v.  De- 
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Suburban  St.   Ry.  Co.  (Mich.)  61  N.   W. 
L03  Mich.  256. 

|l>]     (Mich. I    1804.) 

The 

i  ne  i  hat   il 
baracter.     Niemann  v.  I  »•• 
Suburban   Si.   By.  Co.   (Mich.)  til   N.    W. 
519. 

Mich.  256. 

[e]     (Mich. I    1800.) 

Abutting    property    owners    may    require 

.1  be  built    i"  the  1 1  Qter  ol 

the  street,  if  i"  as  red  by   the  ordl 

granting  the  company  pel  i 
tracks  upon  the  street      Kennedy  v.  Detroit  By. 
(Mich.)   66   N.    \V.    195. 

|<U      (Mich.;     IS!)li.( 

A  city  ordinance  authorizi  1  a  street-rail- 
way company  to  lay  its  track  along  A.  street  tc 
B.  street,  thence  fong  B.  si  reel  to  the  hi  ad  ol 
('.  street,  thence  alopfi  0.  street,  and  required 
that  the  tract  be  la  id  in  the  center  of  the  street. 
B.  and  «'.  streets  intersected  at  a  very  acute 
therebj  leaving  the  thoroughfare  at  their 
junction,  and  until  the  eastern  Btreet  lines  of  the 

two  streets  intersected siderably  wider  than 

either  < > I"  the  two  streets.  The  street  beyond 
the  intersection  was  known  as  B.  street,  and  in 
an  ordinance  providing  for  the  paving  of  B. 
strcei  the  entire  thoroughfare  beyond  the  inter- 
il,  to  its  full  width,  was  treated  as  ]!. 
street.  Held,  that  the  Hacks  were  to  be  loi  ati 
in  the  center  c  the  thoroughfare  caused  l>y  the 
intersection,  and  could  not  be  placed  on  thi  a  n 
ter  line  of  C.  street  extended.— Kennedy  v.  De- 
troit By.  (Mich.)  66  N.  \V.    195. 

§  4.    Maintenance   and.    repair    of    streets. 

[a|     (Iowa;    1896.1 

Acts  25th  Gen.  Assem.  c.  7,  repealing  prior 
acts  on  the  same  subject-matter,  and  providing 
tion  10)  that  whenever  any  street  railway 
may  have  keen  constructed  and  shall  remain 
y  street  "which  the  council  may  direct  to 
be  paved,"  and  wnen  the  owner  of  such  rail- 
way may  be  bound  to  pave  any  portion  of  said 
street,  etc.,  and  if  the  owner  shall  fail  or  re- 
fuse to  comply  with  the  order  to  pave,  then  the 
portion  of  ike  costs  assessable  against  such 
railway  shall  be  assessed  against  it,  does  not 
authorize  an  ordinal.  i  ring  a  street-rail- 
way com)  any,  as  a  idition  precedent  to  laying 

its  track  on  a  stre  .  :h  it  has  the  right  to 
occupy,  and  which  is  already  paved,  to  pay  the 
cost  of  such  paving.  — Oskaloosa  Street-Bailway 
&  land  Co.  v.  City  of  Oskaloosa  (Iowa)  GS  N. 
W. 

[I>]     (Mich.:    1890.) 

City  of  Lansing  Ordinance  No.  61  (grant- 
ing a  street-railway  company  the  franchise  to 
lay  its  tracks  upon  the  street),  by  section  ir«, 
provides  that  the  railway  company,  in  construct- 
ing its  tracks,  shall  pave  between  the  tracks 
with  the  same  material  as  that  adjoining  said 
tracks;  and,  if  the  city  provides  for  paving  or 
ring  any  street,  the  company  shall  use 
within  the  railway  tracks  the  same  material,  and 
keep  the  same  in  good  repair.  Held,  that  the 
company  is  I  oui  d  to  repave  between  the  tracks, 
in  case  a  street  is  repaved  with  different  materi- 
al, with  ifc  material  used  in  the  new  pavement. 
— Citv  of  Lansing  v.  Lansing  City  Electric  By. 
Co.  (Mich.)  66  N.  W.  949. 

§   5.    Extension  of  system — Condition  as  to 
repairs  of  streets, 
fa]     (lowm    IS06.) 

Under   Acts  22d  Gen.   Assem.   c.   16,  §   1, 
giving  cities  povi  reet-railwa; 

panies  to  i  of  a  street,  ami  Acts  23d 

Gen.  Assem.  c.   14,  §  10,   providing  tor  : 
ment  against  a  street  railway  id'  its  portion  of 
the  cost  of  paving  the  street,  provided  its  owner 
is  hound  to  pave   an;     porti  a         the   stri 
part  of  the  cost  of  paving  is  assessable  against  a 


■  r    in    ow. 

■ 

and  open 

iding  thai  it  should 

v.  City  of 
Marshalltown  (Iowa)  68  N.  \V.  720. 

I  l>|      l  il  in  ii.:     'VI.V  i 

Aii  ordinance  granting  a  rtri 
pany  the  right  to  and  opi  rata  lin 

i    than  those  mentioned  in  the  com 

charter,  ai  ins  on  the  companj 

duties  i  ween 

and    near    the   rails   ol    tie-    track-,    provide. 1    that 

,.-d  by 
said  company  shall  be  forfeited  or  prejudiced  by 
ce  of  this  '  >  Id,  that  the 

i    the  ..-         to  the  eai 

repair  of  streets  apply  to  all  the  lines  operated 
6y  the  company,  whether  v  I  iry  in 

which    it   was  authorize  I   to  I  and    oper- 

ate  line      uni     i  i.  irter  or  Di 

luth   v.   liiiiuth  St.  By.  Co.,  62  N.   W.  2 
Minn.    ITS. 

§  6.    Rights    of   abutting   owners. 
(l«m.-i:     istlli.) 

Where    a    City    has    by    ordinance    i 
lished  a   new  grade  for  a   street,   but  has  done 
nothing   towards   raising  the  stri  ce  to 

conform  to  it,  a  street-railway  e  which 

is  granted  the  right  to  construct  a  track  through 
the  street,  is  liable  to  abutting  properly  owners 
tor    damages    resulting    from    la  track 

at    the    later    grade,    in    the    absence   of    B 
press  provision   authorizing  the  act— Stritesky 
v.  City  of  c.dar  Bapida  (Iowa)  67  N.  \V.  271. 

§  7.    Use  of  plank  road. 

(Bitch:;    !S<).-..| 
•  A  company  authorized  by  the  legislature 

to  take  ; ion  of  a  road   for  the 

maintaining  a  plank  road  thereon  has  thi 
elusive  right  to  the  possession  of  the  road  as 
a  street-railway  compan;  desiring  to 
(■.instruct  its  tracks  thereon.  Detroit  iv;  Bir- 
mingham Plank-lioad  Co.  v.  Detroit  Suburban 
By.  Co.  t  Midi.)  61  N.  W.  880. 
103  Mich.  5S5. 


II.    LIABILITY    FOB    NEGLIGENCE. 

§   8.    Regulations  as  to  movement  of  cars. 
(Minn.;    1S)X;.» 

Sp.  Laws  1881  (Ex.  Sess.)  c.  200,  §  15, 
conferring  a  charter  on  the  Dulutb  Street  Bail- 
way  Company,  in  providing  that  no  ear  shall 
remain  standing  on  any  of  the  stations  more 
than  10  minutes,  except  at  "each  end  of  the 
lines,"  means  stations  at  each  end  Of  the  track, 
and  not  at  the  end  of  the  run  of  particular 
ears.— Wilson  v.  Huluth  St.  Ry.  Co.  (.Minn.) 
67  N.  W.  82. 

64  Minn.  363. 

§  9.    Who  liable  for  injuries. 

(Iowa;    1890.) 

In  an  actio  a  street-railway  com- 

pany   for    i"    sonal    injuries    received    in 
thrown    frou     a   stri  ir.    evidence   that   de- 

fendant paid  plaintiff   |  i     i  received  a   re- 

ceipt discharging  it  from  liability,  and  thi 
conductor  of  thi    car   from  which   plaintiff   fell 
i  know  for  what  corporation  he  wa 

Bcient   to  i  how    that   the   car    was 
ted  bj   defendant,  where  defendant's  man- 
ia!   the   car   belonged    to   another 
■i.  of  which  he  was  also  manager;    the 
tun   cor]        Lions   being  opeiated   under   an   ar- 
rangement that  the  total  operating  expenses  of 
both  should  be  apportioned  between  thi 
portion  to  tne  number  m  cars  run  by  each,  the 
earnings    from    the    lines    being    kept    separate. — 
hi  v.  Des  Moines  St.  B.  Co.  (Iowa)  00 
N.  W.  04. 
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i   10.    Injuries     to     persons     on     or    near 
track. 

[a]     (Iowa:    1S9G.) 

Whether  a  motorola:)  is  guilty  of  negli- 
gence in  assuming  that  a  laborer  on  the  street, 
not  so  near  the  track  as  to  be  in  danger  of  be- 
ing  struck  by  the  car.  did  not  require  a  signal 
to  keep  him  from  putting  himself  in  a  place  of 
danger,  is  for  the  jury. — Eddy  v.  Cedar  Rapids 
&  M.  C.  Ry.  Co.  (Iowa)  07  N.  W.  676. 

lb]     (Mich.:    1895.) 

Plaintiff's  decedent,  while  trying  to  man 
age  a  colt,  which,  being  frightened  at  an  up 
proaching  street  car.  had  wheeled  upon  th« 
track,  was  struck  by  the  car.  receiving  injuries 
from  which  he  died.  The  evidence  tended  tr 
show  the  decedent  was  on  the  track  trying  tr 
lead  the  colt  off  when  the  car  was  100  feet  away 
Held  sufficient  to  show  negligence  on  the  pari 
of  the  company.— McClellan  v.  Ft.  \Yavne  &  B 
I.  Rv.  Co.  (Mich.)  02  N.  W.  1025. 
'  ln.:,  Mich.  101. 

[c]     (Wis.:    181)6.) 

A  street-railroad  company  is  not  liable  for 
the  death  of  one  thrown  beneath  the  car  from 
his  buggy  while  his  horse  was  running  away  in 
a  direction  opposite  to  that  in  which  the  car  was 
running  merely  because  the  motorman,  instead  of 
Stopping  the  car,  only  slowed  up  as  he  noticed 
the  approach  of  the  horse,  he  h  i  larently 

adopted  this  course  'n  the  presence  of  the  immi- 
nent danger. — Bishop  v.   Belle  City  St.   Ry.   Co. 
(Wis.)  65  N.  W.  7'J'J. 
92  Wis.  139. 

[ill      (AVis.:    1897.1 

Plaintiff,  a  child  31  months  old,  while 
crossing  a  street,  was  run  over  by  a  street  car. 
He  started  in  the  rear  of  a  coal  wagon  which 
was  moving  north,  and  was  struck  by  a  car 
going  south  on  a  track  15  or  20  feet  distant 
from  the  wagon.  There  was  evidence  that  the 
wagon  had  been  driven  some  100  feet  north 
after  plaintiff  passed  from  behind  it,  and  was 
stopped  before  plaintiff  was  struck.  Passen- 
gers on  the  car  testified  that  they  saw  plaintiff 
when  he  started  to  cross  the  street,  and  also 
after  he  passed  from  behind  the  wagon.  Held 
that,  though  the  motorman  testified  that  he  did 
not  see  plaintiff  until  he  was  going  under  the 
car,  a  finding  that  he  failed  to  exercise  ordinary 
care  after  he  saw  the  child  would  not  be  disturb- 
ed.—Slensby  v.  Milwaukee  St.  Ry.  Co.  (Wis.)  70 
X.  W.  67. 

§   11.    Collision  with  vehicles, 
[a]     (Iowa:    1S9U.) 

Evidence  that  plaintiff,  on  getting  into 
his  wagon,  which  had  an  inclosed  top.  making  it 

ssary  for  him  to  lean  out  to  see  back  of 
him,  looked  and  saw  no  car  coming:  that,  a 
block  further  on,  he  looked  back  and  saw  no 
car;  that,  a  block  further,  he  was  struck  by  a 
car  coming  from  the  rear;  that  he  was  driving 
between  the  street-car  track  and  the  curbing, 
the  distance  between  which  was  9  feet  4  inches, 
into  which  the  car  projected  IS  inches;  that  bis 
horse  was  walking,  and  that  he.  though  atten- 
tive, heard  no  sound  indicating  the  approach  of 
the  car:  that  the  car  was  running  down  grade 
at  a  high  rate  of  speed,  and  ro  signal  of  the  ap- 
li  of  the  car  was  given.  — justifies  a  verdict 
for  plaintiff.— Wilkins  v.  Omaha  &  C.  B.  Rail- 
way &  Bridge  Co.  (Iowa)  65  N.  W.  9S7. 
[1)1.  (Mich.:    1S!)T.| 

Negligence  was  a  question  for  the  jury, 
where  plaintiff,  driving  a'  wagon  loaded  with 
barrels  near  defendant's  street-car  track,  was 
injured  by  the  frightening  of  his  horses  caused 
by  an  electric  car,  which  came  from  behind, 
siril ing  the  barrels,  there  being  evidence  that 
the  wagon,  before  being  struck,  traveled  35  feet 
while  within  the  line  of  the  car,  and  that  the 
motorman,  though  seeing  the  wagon  in  time 
to  stop,  increased  his  speed  to  six  miles  an  hour, 
thinking  he  had  room  to  pass.— Blakeslee  v. 
Consolidated  St.  Ry.  Co.  (Mich.)  70  X.  W.  408. 


[c]     (Neb.;   1895.) 

As  to  the  relative  rights  and  duties  of 
street  cars  and  vehicles  at  the  intersections  of 
streets,  it  was  proper  to  instruct  the  jury  that: 
"Each  have  the  right  to  cress,  and  must  cross. 
Xeither  has  a  superior  right  to  the  other.  The 
right  of  each  must  be  exercised  with  due  re- 
gard to  the  right  of  the  other,  and  the  right  of 
each  must  be  exercised  in  a  reasonable  and 
can  ful  manner,  so  as  not  unreasonably  to 
abridge  or  interfere  with  the  right  of  the  other.*" 
—Omaha  St.  Ry.  Co.  v.  Cameron  (Neb.)  61 
N.  W.  606,  43  Neb.  297. 
[u]     (Wis.:    1S9G.) 

In  tin  action  for  personal  injuries  due  to  the 
collision  of  an  electric  car  with  a  sleigh  in  which 
plaintiff  was  riding,  it  appeared  that  the  horses 
became  frightened  at  the  noise  made  by  tic  car 
while  it  was  yet  some  distance  away.  As  the 
car  approached,  the  motorman  saw  that  the 
horses  were  frightened,  and  turned  off  the  cur- 
rent, and  applied  the  brake.  The  horses  bai  bed 
towards  the  sidewalk,  throwing  the  rear  end  of 
the  sleigh  upon  the  track,  where  it  was  struck 
by  the  car,  which  could  not  be  brought  to  a 
stop  quick  enough  to  avoid  it.  The  car,  when 
first  seen,  Was  about  175  feet  away,  and  when 
the  brakes  were  applied  it  was  about  80  feet 
away.  Held,  that  the  facts  did  not  justify  an 
inference  that  the  motorman  was  negligent. — 
Eastwood  v.  La  Crosse  City  Ry.  Co.  (Wis.)  08 
X.  W.  651. 

§12.    Injuries  caused  by  defective  track. 

[a)  (Minn.;     IS 

The  ordinance  granting  a  franchise  to  a 
street-car  company  provided  that  the  tr  cks  of 
the  railroad  should  not  De  raised  above  the  sur- 
face of  the  street,  and  that  tie-  rails  should  b  • 
so  laid  that  vehicles  could  freely  cr:>ss;  that 
the  company  should  repair  any  injury  to  the 
street  caused  by  the  construction  of  the  tracks, 
and  save  the  city  harmless  from  any  claim  of 
damages  caused  by  the  maintenance  of  the  rail- 
road. Hvhi  that,  the  company  having  accepted 
the  franchise  under  such  ordinance,  it  is  lia- 
ble for  injuries  caused  by  its  allowing  the 
tracks  to  remain  several  inches  above  the  gen- 
eral surface  of  the  street. — Baunigarmer  v.  City 
of  Mankato  (Minn.)  62  N.  W.  127. 
60  Minn.  244. 

[b]  (Minn.:    1895.) 

Plaintiff,  with  a  load  of  hay,  on  which 
he  was  rifling,  attempted  to  drive  across  defend- 
ant's street-railroad  track,  and  in  doing  so,  be- 
cause the  track  was  about  three  inches  above 
the  surface  of  the  street,  the  wagon  was  tipped 
over,  throwing  plaintiff  to  the  ground;  and  hi* 
horses,  being  thus  frightened,  fan  away,  and 
In-  was  thereby  injured.  Ueht.  that  the  question 
of  defendant's  negligence  was  for  the  jury. — 
Baumgartner  v.  City  of  Mankato  (Minn.)  62 
IN.  W.  127. 

OH  Minn.  244. 

§   13.    Contributory   negligence. 
[aj     (Iowa:    1896.) 

Plaintiff,  a  regular  repairer  of  city  cross- 
ings, knowing  that  defendant's  cars  passed 
along  the  street  at  frequent  intervals,  placed  a 
plank  on  the  top  of  crossing  sleepers  to  level 
them,  one  end  so  near  the  track  as  to  come  in 
contact  with  passing  cars:  and,  standing  with 
his  back  towards  approaching  cars,  he  lei 
over  the  end  near  the  track  to  see  whether  the 
sleepers  were  level.  His  hearing  was  good. 
He  only  became  aware  of  the  car's  approach 
when  close  on  him,  and  then  jumped  to  the 
other  side  of  the  plank,  and  the  car  knocked  the 
plank  against  his  ankle  and  injured  it.  Willi, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence.—Eddy  v.  Cedar  Rapids  &  M.  C.  Ry.  Co. 
(Iowa)  67  X.  W.  676. 
[b]     (Mich.:    isito.i 

Plaintiff,  who  was  employed  by  the  city 
in  sweeping    i  sti  -        -r  which  several 

street-car   lines   p;  ssed,   and   with   which   he   was 
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familiar,    in    getting   OUl    oi    1  ■•■    "ay   ol   B    north- 
ied  b(  twei  1  :    .  and  was 

strilcl  b8C« 

1     wag   turned 

ir,    : 

I 
man. 

i,„T   n  0    •■'    v     Detroit  t'itizens'    St. 

1 :      ,  [id        : I  \ .  U 

[«-|     r  Mich.  1    is-iii.i 

Plaintiff,   while  driving   across  a 

way,  thinking  he  coul  afely  in  front  of 

it.     As  he  Jt.   he 

saw  a  north  bo 

away.  1  d    to    stop   and    turn,    but, 

ivement   being  slippery,  ■  do  so 

[y  enough.    The  horse  was  struck  by  the 
orth-bi        [  car,  and   thrown  down,  fall 

1 
and    plaintiff    was'   injured.     Held,    thai      the 

tiff  was  guilts    at  contributors    negl 
in  attempting  t<  ■     ' 

bound   car,   precl  Graff  v.  De- 

troit  Citizens'  St.  Ry.  Co.  (Mich.)  67  X.  W.  815. 

Id]     (Minn.;    1895.) 

1  )ne   n  bo   rush       on    a      treet-c  ir 

ioking  or  li *  a  car  a  1 

knows  is  ap  ag,  is  guilty  of  contrib 

-Hickev   v.   St.   Paul   City   Ry.   Co. 
(.Minn. 1  1  I    N.   W.  893. 
tin  Minn.  119. 

[el     (Minn.s    1895.) 

The   degree   of   care    required    of   pedes 
trians  at  tb     1  of  a  highway  and  a 

railwaj  in  looking  up  and  down  the  track  is 
not  necessarily  the  test  of  car.'  required  in 
crossing  the  track  of  a  street  railway  on  a  pub- 
lic street.  Shea  v.  Railway  Co.  (1892)  52  N.  W. 
902  50  Minn.  395,  followed.— B  m  en  v.  St. 
Paul  City  Ry.  Co..  63  N.  YV.  270.  61  Minn.  S5. 


S   14. 


—    Drivers    of    vehicles    and    per- 
sons therein. 


[n]     (Midi.;    1895.) 

Where  plaintiff,  driving  on  a  street  caT 
track,  in  turning  to  cross  the  track,  because  ol 
the  delay  caused  thereby,  is  struck  by  a  cai  in 
his  rear,  which  he  had  not  observed,  he  is  guilty 
nf  contributory  negligence  MeGrath,  C.  J., 
dissenting.— Fritz  v.  Detroit  Citizens'  St.  Ry. 
Co.  (Mich.)  62  N.  W.  1007. 
105  Mich.  50. 

[Ii]     (Mich.;    1895.) 

The  driver  of  a  vehicle  is  bound,  before 
crossing  a  street  railway,  to  assure  himself 
that  no  car  is  approaching,  and  a  failure  to 
make  an  investigat'on  will  constitute  negligence 
on  his  part.— Fritz  v.  Detroit  Citizens'  St.  Ry. 
Co.  (Mich.)  62  N.  W.  1007. 
105  Mich.  50. 

[ol     (Mich.!    1N!>5.) 

Plaintiff,  while  driving  a  tram  attached 
to  a  load  of  barrels,  on  a  narrow  street,  turned 
upon  defendant's  trolley  road,  to  pass  a  carriage 
standing  by  the  roadside,  and  a  car,  ci 
from  behind,  struck  the  load.  Plaintiff  sal  in 
front  of  the  load  of  barrels,  which  was  so  high 
and  wide  that  he  could  not  see  what  was  be- 
hind without  moving  to  the  edge  of  the  load, 
and  he  failed  so  to  look  before  turning  upon 
the  track,  Held,  that  plaintiff  was  negligent. 
MeGrath,  C.  J.,  dissenting. — Blakeslee  v.  Con- 
o!  lated  St.  Ry.  Co.  (Mich.)  63  N.  W.  101. 
105  Mich.  462. 

[<1]     (Mich.:    1.895.) 

Where  s  person  drives  in  front  ol  an 
electric  car,  and  is  struck  by  it  while  attempt- 
ing to  turn  off  the  track,  the  si  net  railway  is 
not  liable,  where  the)  e  v,  as  no  ei  idence  that  the 
speed  was  dangerous,  or  thai  the  gong  was 
not  sounded.  Guilloz  v.  Ft.  Wayne  &  B:  I.  Ry. 
Co.  (Mich.)  65  X.  W.  660. 


Id     (Mlcb.i    ini>7.» 

■    ■  ■    for 

..  be- 
to   lool 

car   ti  by    the 

ek    by    an 
!.   frlghten- 
rfl    to   run 
ijure  him.  lidated   St. 

;u  x.  w.  408. 

I. 'I     iMicu.i    I 

It   1  i    of  a   fire   le 

g  to  a  tire,  to  appro 
strei  1   1  ravei.-.  .1  out  1  Bring 

his    ho 

hj    or : 

hi  7o  X.  W.  1018. 
I  n  1     i  tlfch.i    IS'iT.i 

Deceased  drove  a  truck  of  the  fire 

could    i 

elided 

with  the  truck,  and  killed  him.    B 

.  as  evidence  Unit  the  car  was  at  a  distance 
within   which   a   jury   might    find   that    it   could 

might 

driven    across   in    the  expectation    1 
would  bi     '-  i  p   1  in  rievt  of  his  having  the  right 
of   way,   ;  le  qu 

for   the  jury. — Garrity   v.   Detroit   Citizens'   St. 
Ry.  Co.  (Mich.)  70  X.  W.  1018. 

I  I,  I     (Minn. i    1890.) 

Where   the  driver  of  a   wagon,   knowing 
car  would    be  at   a 
crossing  point  in  four  or  li\.  and  with- 

out  necessity,  deliberately  took  the  chance  of 

safely    1  the  track    in    front    of   tie 

with  1  1  thai  ii  would  take  him  two  or 

1    make    the    crossing,    be    was 
guilty  of  contributory   neg  -    him 

from  recovering  damages  resultii  a  col 

lis O'Connell    v.    St.    Paul    City     Ry.    Co. 

I  Minn.  1  67  X.  W.  303. 
64  Minn.  466. 

[1 J      (Minn.:     IS'tT.t 

Plaintiff,  an  aged  woman  riding  in  a  fu- 
neral procession,  in  B  carriage  driven  by  her 
daughter-in-law,  was  injured  by  a  collision  of 
defendant's  car  with  the  carriage  at  a  street 
crossing,    as    the   pn  ■ 

tracks.  Defendant  claimed  that  plaintiff's  driv- 
er did  not  cross  where  the  other  carriages  had 
1.  but  turned  out,  as  though  intending 
not  to  cross,  and  suddenly  attempted  to 
when  within  a  few  feet  of  the  advancing  car. 
There  was  no  evidence  that  plaintiff  directed, 
or  knew  in  advance,  the  driver's  action,  or  that 
she  had  any  control  over  the  driver,  or  that 
the  latter  was  not  competent.  Held  that,  even 
assuming  defendant's  statement  to  be  true, 
there  was  no  evidence  of  plaintiff's  contribu- 
tory negligence  to  go  to  the  jury.— Johnson  v. 
St.  Paul  City  Ry.  Co.  (Minn.)  69  X.  W.  900. 

[.il     (Wis.;    is'tr,.. 

In  an  action  to  recover  for  injuries  re- 
ceived while  crossing  a  street-ear  track  in  a 
buggy,  an  instruction  that  plaintiff  had  the  right 
to  rely  upon  J.,  who  was  driving  the  horse,  to 
exercise  ordinary  care  to  avoid  danger:  that, 
if  J.  looked  for  approaching  ears,  that  was 
enough   to  answer   the   purpose;   that  both   did 

ive  to  look;  and  that  the  jury  must  ri 
plaintiff  "just  exactly  as  if  she  had  hold  of  the 
reins  herself,  and  had  done  just  as  J.  did,"     is 
erroneous.  iv.    Superior    Rapid-Transit 

<:      Co.,  64  X.  W.  753,  91  Wis.  2L!3 

[kl      (Wis.:    1N!K;.( 

Plaintifl  was  riding  in  a  wagon  which 
was  attempted  to  be  driven  by  his  father  in  a 
northwesterly  direction,  obliquely  across  the 
track  of  defendant's  electric  railway.  In  - 
ins,  a  whee'  slipped  along  the  north  rail.  1  hi 
wagon   was  struck   by   a   car  going   west,   and 
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plaintiff   was   injured.     From   the   point  where 

agon  staued  to  cross  tbe  track  to  the  east 

lid  be  seen  for  200  feet,  a  ml  the  driver  saw 

bing   before   driving  on   to   the 

.  Lin  plaintiff  did  not.     The  ear  was  mov- 

miles  an  hour.      When  40  or  50  feet  from 

agi  n.  the  motorman  attempted  to  stop  it 

by   tin    usual  moans,   which  could   ordinarily   lie 

Joueii  or  40  feet,  but.  through  the  slip- 

of  the  lever  or  some  mismovement,  ho  did 

1  until  just  as  the  wagon  was  struck. 

'I'lic  i.ir  w..s   ]i-  good  repair.      Held,  that  plain- 

iiild    not    recover.    Valin    v.    Railway    Co. 

(1892)  51  X.  W.  1US4,  S2  Wis.  1.  distinguished. 

iy,  J.,  dissenting. — Lockwood   v.  Belle  City 

St.  By.  Co.,  Go  N.  W.  866,  92  Wis.  97. 

[I]     iWis.:    ISlMj.) 

Tile  fact  that,  just  before  deceased  drove 
D  lmrse-railway  track  at  a  street  crossing 
in  the  dusk  of  evening,  a  car  moving  along  the 
uack  intervened  between  decea  led  mid  the 
car  by  which  she  was  struck,  which  was  coming 
in  the  opposite  direction  on  the  further  track, 
makes  the  question  of  contributory  negligence 
one  of  fact  for  the  jury. — Thoresen  v.  La  Crosse 
City  Ry.  Co.  (Wis.)  6S  N.  W.  548. 

§   15.   Effect. 

[n]     (Iowa;    IS!).".) 

Where  defendant's  motoneer  saw  plain- 
tiff when  the  car  was  a  block  from  the  crossing, 
hut  failed  to  use  ordinary  care  to  avoid  the  acci- 
dent, defendant  is  liable  for  resulting  injuries 
to  plaintiff,  though  plaintiff  was  negligent  in 
failing  to  look  for  an  approaching  car. — Orr  v. 
i ',  Mr  Rapids  &  M.  C.  Ry.  Co.  (Iowa)  02  N.  W. 
851. 

|ii|     (Iowa:    1890.) 

In  an  action  against  a  street-railway  com- 
pany for  personal  injuries,  the  fact  that  plaintiff 
was  negligent  in  attempting  to  cross  defendant's 
track  in  front  of  a  car  approaching  from  behind, 
in  a  collision  with  which  plaintiff's  wagon  was 
overturned,  will  not  prevent  a  recovery  for  in- 
juries received  on  account  of  defendant's  negli- 
gence in  restarting  the  car  after  it  had  come  to 
a  full  stop  after  the  collision,  and  again  strik- 
ing the  wagon  as  plaintiff  was  attempting  to  ex- 
tricate  himself.— MeDivitt  v.  Des  Moines  St.  R. 
Co.  (Iowa)  08  N.  W.  595. 

fc]     (Mich.;    1894.) 

In  an  action  against  a  street-railway 
i  ompany  to  recover  for  personal  injuries,  it  ap- 
peared that  plaintiff,  with  the  other  members 
of  a  band,  were  parading  in  the  street,  and 
tl  :ii  while  a  high  wind  was  blowing,  and  the 
band  was  playing,  defendant's  electric  car  ap- 
bed  it  from  behind;  that  plaintiff  was 
marching  so  near  the  track  as  to  necessitate 
his  being  struck,  but  supposed  he  would  hear 
i  lie  approaching  signal  in  time  to  escape;  aud 
that  the  motoneer  saw  him  in  time  to  have 
avoided  running  him  down.  The  motoneer  tes- 
tified that  the  car  was  going  slowly,  but  a  for- 
mer employe  of  the  company  testified  that  the 
lever  was  in  the  notch  next  to  the  one  which 
would  give  the  car  its  greatest  speed  when 
within  one-half  a  length  of  plaintiff,  and  it  ap- 
■d,  further,  that  the  car  ran  34  feet  after 
si  liking  him.  Deceased  heard  no  signal.  Held 
that,  though  plaintiff  was  negligent,  the  moto- 
neer was  guilty  of  such  "reckless  disregard  "f 
ces  to"  plaintiff  as  to  make  the 
company  liable. — Montgomery  v.  Lansing  City 
Electric  Ry.  Co.  (Mich.)  01  N.  W.  543. 
103  Mich.  46. 

S   16.    Pleading. 
(Minn.;    I89S.) 

The  allegations,  in  a  complaint  in  an  ac- 
tion for  injury  received  from  being  run  into  by 
a  Street  car,  that  the  car  was  running  six  miles 
an  hour,  and  that  plaintiff  heard  no  bell,  were 
insufficient  to  show  negligence  on  defendant's 
part.— Lydecker  v.  St.  Paul  City  Ry.  Co.  (Minn.) 
W.  1027 
61  Minn.  414. 


§    17.    Sufficiency  of  evidence. 

(Neb.:    1895.) 

Plaintiff,  a  lad  13  years  of  age.  was  in- 
jured while  attempting  to  board  a  moving  street 
car.  and.  in  an  action  therefor,  alleged  that  the 
cause  of  the  injury  was  his  being  caught  by  the 
motorman  on  a  car  going  in  the  opposite  direc- 
tion,  which   caused  him  to  fall  to  the  ground. 

'''ligation  was  supported  only  by  plaintiff's 
own  testimony,  and  was  denied  by  the  motor- 
man.  The  evidence  showed  that  both  car- 
stopped  as  quickly  as  possible.  Held,  that  plain- 
tiff could  not  recover. — Omaha  St.  Ry.  Co.  v. 
Baker  (Neb.)  03  X.  W.  25. 

44  Neb.  511. 

§   IS.    Instructions. 

[a]     (Iowa:    1S96.) 

An  instruction,  in  an  action  for  injury  to 
a  person  who,  while  driving  betwe  in  the 
;  of  an  electric    street-car  line  and   the  curbing, 
■  was  struck  by  a  car  coming  from  the  rear,  that 
if.   when  plaintiff  was  seen  by  the  emplo   S  in 
charge   of   the   car.    he    was   partly    on    the 
track,    and   thereupon   the   bell    was    rung,    and 
thereafter  plaintiff  left  the  track,  and   went  to 
le  thereof,  and  the  speed  of  the  car   was 
'  thin  increased,  complaint  could  not  be  n, 
:  such    increase    in    the    speed,    as    the    employe 
would   have   the   right   to   suppose   plaintiff   left 
j  the  track  because  of  the  warning,  is  properly  re- 
I  fused,    because   ignoring   thr-    fact    that    the   em- 
ploye may  have  known  or  had  reason  (o  believe 
plaintiff  was  not  aware  of  tic  approach  of  the 
car, — Wilkins    v.    Omaha    &   C.    B.    Railway   & 
Bridge  Co.  (Iowa)  05  X.  W.  9*7. 

[bl     down:    isoti.) 

So.  too,  an  instruction,  in  such  action 
that  if  the  noise  of  the  car,  without  regard  to 
any  signals,  would  be  so  great  that  it  could  be 
heard  from  100  to  500  feet  away  by  a  person  in 
a  vehicle  such  as  plaintiff  was  in,  verdict  should 
lie  for  defendant,  was  properly  refused,  as,  if 
the  noise  could  have  been  heard  100  feet  away, 
the  question  whether  plaintiff  was  negligent  in 
not  hearing  it  would  depend  somewhat  on  the 
speed  of  the  car,  and  his  ability  to  avoid  the 
danger,  if  he  first  knew  of  the  approach  of  the 
car  at  that  distance,  and,  if  plaintiff's  danger 
and  negligence  were  known  to  the  motorman,  he 
was  not  justified  ill  making  no  effort  to  avoid 
the  collision. — Wilkins  v.  Omaha  &  C.  B.  Rail- 
way &  Bridge  Co.  (Iowal  65  X.  W.  987. 

fc]      (Wis.:    IS!).",.) 

in  an  action  for  injuries  received  while 
crossing  a  street-car  track  in  a  buggy,  an  in- 
struction that,  even  if  plaintiff  was  chargeable 
with  a  lack  of  ordinary  care,  she  might  recover, 
if  defendant's  motorman  "saw  plaintiff  ap- 
proaching the  track,  unconscious  of  his  com 
ing,  and  he  then,  seeing  her  in  that  attitude, 
did  not  exercise  ordinary  can-  for  her  safety," 
— is  erroneous.  Little  v.  Railway  Co.  (1894)  60 
X.  W.  705,  SS  Wis.  402.  followed.^Johnson  v. 
Superior  Rapid-Transit  Ry.  Co.,  64  N.  W.  753. 
91  Wis.  233. 


HORSE  RACING. 


See  "Gaming,"  §  4. 


HOSPITAL 


Location  of  hospital  for  insane,  see  "Asylums.' 


HOTELS. 


See  "Innkeepers." 
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HOUSEBREAKING. 

See  ".Burglary." 

HOUSEHOLDERS. 

See  "Exemptions";   "Homestead." 

HOUSEHOLD  GOODS. 

Exemptions,  see  "Exemptions,"  §  2. 

HOUSE  OF  ILL   FAME. 

See  "Disorderly  House." 


HUSBAND  AND  WIFE. 

I.  RIGHTS,    DUTIES,    AND    LIABILI- 

TIKS.  SS    1    B. 

II.  CONTB  vrs  OF  WIFE,  S§  7-10. 
III.  WIFE'S    SEPARATE    PROPERTY,   §§ 
11-20. 
1.  In  General,  S§  11-14. 
U.  Charges  on  Property,  §§  15-20. 
IV.   TOUTS   AND   CHIMES   OF  WIFE,   §§ 

21,  22. 
V.  MARRIAGE  SETTLEMENTS,  §  23. 
VI.  CONTRACTS,    CONVEYANCES,   AND 

GIFTS  BE'l  WEEN,  8§  24   27. 
VII.  ACTIONS,  SS  28-33. 
VIII.  SEPARATION   AND   MAINTENANCE, 
§  34. 
IX.  ABANDONMENT,  §  35. 
X.  CRIMINAL      CONVERSATION      AND 
ACTION  FOR  ALIENATING  AF- 
FECTIONS OF  SPOUSE,  §S  36-41. 

See,   also,   "Adultery";    "Divorce";    "Dower"; 
"Homestead";   "Marriage." 

Admissibility    of    declarations    by,    see    "Evi- 
dence." §  25. 

Adverse  possession  by  wife,  see  "Adverse  Pos- 
session,"  §  IT. 

letency  as  witnesses,  see  "Witness,"  SS  6,  7. 

Conveyance    of    homestead     by    husband,     see 
"Homestead,"  §  IS. 

Estoppel  to  set  up  coverture,  see  "Estoppel,"  §  7. 

Homestead    rights     of    surviving    spouse,    see 
"Homestead,"  SS  13-15. 

Measure  of  damages  in  action  by  wife  for  per- 
sonal injuries,  see  "Damages,"  §  32. 

Privileged  communications  between,  see  "Wit- 
ness," S  14. 

Proof  of  marriage,  see  "Adultery,"   §  3. 

Right    of   wife   to   claim   exemptions,    see   "Ex- 
emptions,"    §  13. 

Rights  as  survivors,  see  "Descent  and  Distribu- 
tion." SS  6,  7. 

Specilic  performance  of  antenuptial  contract,  see 
"Specific  Performance,"  §  2. 


I.  RIGHTS,  DUTIES,  AND  LIABILITIES. 

§    1.    Necessaries   and   family   expenses. 

[a]  (loiva;    1S9G.) 

A  husband  who  has  separated  from  his 
wife  is  not  liable  as  at  common  law  for  neces- 
saries for  the  wife's  children  by  a  former  hus- 
band, living  with  her,  sold  solely  on  the  wife's 
credit;  especially  where  it  is  not  shown  that  the 
wife  has  no  means  with  which  to  pay  for  them. 
— Menefee  v.  Chesley  (Iowa)  66  N.  W.  1038. 

[b]  (Iowa;    ISSttS.) 

Nor  is  the  husband  liable  in  such  case, 
under  Miller's  Code,  5  2214,   providing  that  the 


I  neat  ion    of 
"ii   the   pi rty  of 

:  '111. 

06  N.   W.   10 

Il-|      Ih.un;     l- 

A  wife's  liability  undei   l  214,  i 

ing    husband    and    wife    j  .  .-rally 

liable  for  family  expenses,  is  measured  b 
d  r.  ipeel  to  Buch  exi 
and    l  •  ettlement    of  tl  oun(    by 

note,   and   the   running   of   limitationi 

hull te   and    account,    Inure   equally    to    her 

benefit.    Morse  \.  Minton  (Iowa)  7u  N.  W.  601. 

|<l  I       (IOWai     IStlT.i 

A  claim  for  medical  services  rendered  the 
husband    is   a    family   expense,    for   which    the 
husband  and  wife  are  jointly  and  severally  lia- 
ble.—Murdy  v.  Skyles  (Iowa)  7u  N.  W.  714. 
[e]     (Midi.:    1895.) 

A   husband   is  not    liable  for  necessaries 
furnished   bis  wife  by  one   Inducing  her  to  re- 
main away   from  him   for  Be  of  a  di- 
Oorry  v.  Lackey  (M                 W  W.  41s. 
105  Mich.  363. 
[i|     (Minn.)    1895.) 

Evidence  that  a  wife  living  apart  from  her 
husband  with  his  o 

reasonable  character  procured   by  an   agent   of 
the  husband,  and  thai  t  of  the  lodi 

was  told  that  the  hu  M  pay  the  rent, 

is  sufficient  to  support  a  judgment  against  the 
husband  for  the  rent,  though,  on  hie 
pay,  the  wife  promised  the  owner  to  do  so.  and 
the  owner  attempted   to  colled    fro>a  her. — Olt- 
iuan  v.  Yost  (Minn.)  HI  X.  W.  564. 
62  Minn.  26L 
[B]     (Neb.i    is-. 7. i 

The   professional   services   of  an   attorney 

in  condui    i      a    uii  by  the  wife  for  divorce  are 

not     "necessaries,"     within     the     common-law 

term,   tor   which   the  husband 

is  liable. — Yeiser  v.  Lowe  (Neb.)  69  N.  W.  847. 

§   2.    Husband   as   wife's   agent. 

[a]  (Iowa;    1895.) 

Where  lumber  for  a  woman's  house  is 
sold  and  charged  to  her  husband  personally,  and 
it  does  not  appear  that  she  authorized  him  to 
contract  for  it  in  her  name,  she  is  not  persona] 
ly  liable  thetefor.  though  she  had  given  him  full 
control  of  the  property  on  which  the  house  was 
erected. — Rees  v.  Shepherdson  (Iowa)  04  N.  W. 
286. 

[b]  (Iowa;    1S9G.) 

A  wife's  knowledge  that  materials  bought 
by  her  husband  on  credit  were  used  in  her 
house  does  lot  show  ratification  of  the  hus- 
band's act,  it  appearing  that  she  furnished  him 
with  money  to  pay  for  all  purchases  made  for 
her  house,  and  did  not  know  that  any  were 
made  on  credit. — Young  v.  Swau  (Iowa)  69  N. 
W.  566. 
Ic]     (Neb.;   1896.) 

Where  a  husband  purchased  land,  and 
i  it  to  be  conveyed  to  his  wife,  giving  back 
a  mortgage  in  his  own  name  to  secure  a  portion 
of  the  price,  the  wife,  by  accepting  the  deed, 
adopted  the  mortgage,  whether  or  not  the  hus- 
band was  authorized  in  writing  to  act  for  her 
in  the  matter.— Hall  v.  Hooper  (Neb.)  66  N.  W. 
33 

47  Xeb.  111. 

[d]  (\el>.:    1JS97.) 

A  husband's  acts  do  not  bind  the  wife  un- 
less authorized  or  ratified  by  her. — Norfolk  Nat. 
Bank  v.  Xenow  (Neb.)  69  N.  W.  936. 

[e]  (X<-I>.:    is<(7.) 

A  husband  may  act  as  the  agent  of  his 
wife  in  the  management  of  'her  separate  busi- 
ness.— Harris  v.  Weir-Shugart  Co.  (Xeb.)  70  X. 
W.  1118. 

[f]  (S.    D.;    1SS9.-..) 

Where  a  husband  and  his  wife  executed 
a  mortgage  to  secure  a  note  of  the  former,  the 
husband    could,    without    the    wife's    consent, 
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cause  tlie  mortgage  and  note  to  be  assigned  by 
the  mortgagee  as  security  to  one  who  advance.! 
money  at  the  husband's  instance  to  pay  the 
Dote.— Smith  v.  Commercial  Nat.  Bank  (S.  D.) 
64  N.  W.  529. 

[g]      (Wis.:    1895.) 

The  fact  that  a  husband,  when  contract- 
ing to  purchase  certain  lands,  had  privately 
planned  to  sell  them  to  his  wile,  who  had  been 
negotiating  for  the  purchase  of  other  similar 
lands,  and  that  after  the  purchase  he  made 
such  sale,  and  had  his  vendor  convey  the  land 
i  to  her,  does  not  raise  the  inference  that 
is  acting  as  her  agent  in  making  the  pur- 
chase—Tyson  v.  Ranney  (Wis.)  G2  N.  W.  931. 
89  Wis.   518. 

§  3.    Property  of  husband. 

[a]  (Iowa:   1896.) 

An  oral  agreement  was  made  between  a 
husband,  who  was  then  solvent,  and  his  wife, 
that  from  the  proceeds  of  some  land  sold  by  the 
husband,  contracts  for  the  sale  of  which  the 
wife  signed,  she  should  have  money  to  buy  an- 
other farm.  The  other  farm  was  contracted 
for,  and,  when  the  sale  of  the  one  was  con- 
summated, a  part  of  the  proceeds  was  used  to 
pay  for  the  other,  which  was  conveyed  to  the 
Held,  that  the  rights  of  the  wife  in  the 
property  did  not  accrue  until  the  conveyance 
her,  and  that,  her  husband  being  then  in- 
solvent, the  land  was  subject  to  the  claims  of 
his  treditors—  Baxter  v.  Heeht  (Iowa)  67  N.  W. 
407. 

[b]  (Iowa;   1897.) 

Where  a  husband  purchases  land  with  his 
wife's  money,  and  takes  title  with  her  kuowl- 
edge,  and  she  testifies  that  she  always  regarded 
him  as  the  owner,  and  there  was  no  agreement 
for  the  return  of  the  money  nor  transfer  of  the 
property  to  the  wife,  it  constitutes  the  property 
of  the  husband  as  regards  creditors.— Roane  v. 
Hamilton  (Iowa)  70  N.  W.  181. 

[c]  (Minn.;     1896.) 

A  judgment  creditor  of  a  married  man  is 
not  entitled  to  have  his  judgment  made  a  gener- 
al or  specific  lien  upon  the  husband's  one-third  in- 

I  in  the  real  property  of  the  wife  during 
aire. — Sudbo  v.  Rusten  (Minn.)  68  N.  W. 
513. 

[d]  (Neb.;   1896.) 

Prior  to  the  passage  of  the  married  wo- 
man's act  of  1S71,  a  wife  delivered  money  to 
her  husband  without  agreement  for  its  repay- 
ment, and  the  husband  invested  it.  Held,  that 
the  money  became  the  husband's  on  delivery  to 
him.  so  that  a  subsequent  transfer  by  him  to 
her  was  without  consideration  as  against  his 
creditors.— Bggleston  v.  Slusher  (Neb.)  69  N.  W. 
310. 

§  4.    Property    of    wife — Rights    of    hus- 
band's  creditors. 

(Mich.:    1896.) 

Where  a  wife  loaned  money  to  her  husband 
to  buy  certain  goods,  and  there  was  no  under- 
standing that  they  were  CO  be  hers,  they  are  lia- 
ble under  the  execution  for  a  debt  of  the  hus- 
band.—Goeschel  v.  Fisher  (Mich.)  65  N.  W.  965. 

§  5.    Conveyances    of    husband    and    wife. 

down:    18960 

Code,  8  1937,  provides  (hat  a  husband  or 
wife,  joining  in  a  deed  of  the  other's  property, 
shall  not  be  bound  by  covenants  therein,  unless 
it  is  expressly  so  stated  in  the  deed.  Held  im- 
proper  to  enter  judgment  against  a  wife  on  a 
warranty  in  a  deed  of  the  husband's  property, 
in  which  the  wife,  though  joining,  did  not,  by 
its  express  provisions,  assume  to  be  bound. — 
re  v.  Graves  (Iowal  65  N.  W.  1008. 

§  6.    Joint  mortgage  of  land  in  entirety. 
i  Mi    I,.;    1896.) 

A  joint  mortgage  by  a  husband  and  wife, 
of  land  held  by  them  as  tenants  in  the  entire- 
4  N.W.DIG.-29 


ty.  given  to  secure  a  loan  to  the  husband,  is 
valid  as  against  the  wife.  —  People's  Bldg.  & 
Loan  Ass'n  of  Saginaw  County  v.  Billing  (Mich.) 
62  N.  W.  373. 

104  Mich.  186. 


II.    CONTRACTS  OF  WIFE. 

Mortgage  to  secure  husband's  debts,  see  post,  § 

19. 
Relating  to  wife's  separate  estate,  see  post,  §  15. 

§   7.    In  general. 

[a]  (Mich.:    1895.) 

A  married  woman  living  with  her  hus- 
band is  liable  for  medical  services  for  herself 
and  a  child  by  a  former  marriage,  rendered  at  her 
request,  directly  charged  to  her,  and  for  which 
she  agreed  to  pay. — Goodman  v.  Shipley  (Mich.) 
63  N.  W.  412. 

105  Mich.  439. 

[b]  (Mich.:    1896.) 

A  married  woman,  who  has  the  manage- 
ment of  a  farm  owned  by  her  husband,  cannot 
bind  herself  by  the  employment  of  a  servant  lev 
work  on  the  farm. — Kirt  v.  Kropp  (Mich.)  67 
N.  W.  1080. 

[c]  (Mich.;    1897.) 

Where  one  entered  into  a  contract  of  part- 
nership with  a  married  woman,  knowing  her  to 
be  such,  and  received  benefits  thereunder,  he 
cannot,  on  a  bill  for  an  accounting  brought  by 
her, .object  that  the  contract  was  void  because 
of  the  coverture,  though,  when  the  contract  was 
made,  he  did  not  know  that  coverture  placed  her 
under  disability;  he  not  having  raised  such  ob- 
jection, however,  for  two  years  after  he  in  fact 
had  gained  knowledge  of  the  disability. — Feige 
v.  Babcock  (Mich.)  70  N.  W.  7;  Babcock  v. 
Feige,  Id. 

[d]  (Minn.;    1897.) 

Where  a  wife,  during  the  absence  of  her 
husband,  trades  off  a  sewing  machine  which  is 
his  property  for  a  new  machine,  agreeing  to  pay 
a  certain  sum  to  boot,  and  the  husband,  when 
learning  of  it,  repudiates  the  contract  and  noti- 
fies the  sewing-machine  company,  he  is  not 
bound  by  her  agreement. — Ness  v.  Singer 
Manuf'g  Co.  (Minn.)  70  N.  W.  1126. 

§   8.    Notes  to  pay  husband's  debts. 

(Wis.;    1895.) 

A.  married  woman  cannot  bind  herself 
by  a  note  signed  by  her  to  secure  an  antecedent 
debt  of  the  husband,  and  to  insure  his  faithful 
performance  of  a  contract  of  agency  made  with 
plaintiff,  to  which  the  wife  was  a  party. — 
Emerson  Talcott  Co.  v.  Knapp  (Wis.)  62  N.  W. 
945. 

90  Wis.  34. 

§  9.    Guaranty  and  suretyship, 
[a]     (Mich.;    1895.) 

Defendant,  to  whom  her  husband  had  as- 
signed a  duebill,  at  his  request,  and  without 
consideration,  to  enable  him  to  have  it  discount- 
ed, indorsed  on  the  bill  a  guaranty  in  blank. 
The  bill  was  discounted  by  plaintiff  with  knowl- 
edge that  the  husband  desired  to  use  the  pro- 
ceeds in  payment  of  his  own  debts.  Held,  that 
defendant  was  not  liable  on  her  guaranty  on  the 
ground  that  plaintiff  was  justified  in  believing 
that  the  husband  was  acting  as  defendant's 
agent  in  the  transaction. — First  Nat.  Bank  T. 
Hanscom  (Mich.)  62  N.  W.  107. 
104  Mich.  67. 
[h]      (Minn.:    1896.) 

Where  a  wife  joined  with  her  husband 
in  executing  a  mortgage  to  secure  a  pre-exist- 
ing debt  of  the  husband,  in  the  consideration 
for  which  she  did  not  share,  and  for  which 
her  separate  property  was  not  liable,  and  nei- 
ther she  nor  her  estate  was  thereby  to  be  ben- 
efited, she  was  a  surety  merely. — Seibert  v. 
Quesnel  (Minn.)  67  N.  W.  803. 
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"•'    'O'uifcT'''        era  a  mort^ 

,  ,  item   such  a  surety  of  h 

„  will  be  released  by  a 
Hme  '  l      Watts  t.  Gantt  (Neb.)  61  N 

W.  mi,   i     Neb.  869. 
Id] 

I  ,.|,  hi3  wife  joined.    In  an 
a,  the  wife  testified 
i  re    n  i    e  I 

waB  ,  that,  while  the  husband  ei 

i  practice  as  a  physician,  all  the  pi 
was  ii  e's  name;   that  the  wife  had  pre- 

d   notes  :is  Lis  surety,;    and   that 
the  object  of  the  note  in  sui 
il   was  necessary  thai  it  should  be  * 
,1    that   she   presumed    tl 
was   o  ked   to  sign    it   because  she  owned    the 

propei  -■    I    ,    "-:    °LT:V-   x 

was  warranted     Spats  v.  Martin  (Neb.)  65  N. 
\V.   1063,  46  Neb.  917. 
gnretj  irge  on  separate  estate,  see  post, 

!  it. 
§    10.    Liability  on  joint  notes  and.  mort- 
gages. 

(S'     A  wife  who  joins  with  her  husband  in  the 
execution  of  a   note  stud  mortgage  is  personally 

liable   tlier in   connection   with   her   husband; 

and    on  foreclosure  of  the  mortgage,  the  judg- 
ment mav  be  rendered  against  both.— Granger  v. 
Roll  (S.  D.)  62  X.  W.  970. 
6  S.  D.  811. 

III.   WIFE'S     SEPARATE    PROPERTY. 


Action  on  policy  on  separate  estate,  see  post,  S 
Agency  of  husband,  see  ante,  §  2. 

1.   IN   GENERAL-. 

J  11.   What  constitutes. 

(a]     down;    IS95.)  ,      .  .- 

In    garnishment,    it    appeared    that    the 
•  arnishee  had  a  note  to  the  order  of  defendant 
d  his  wife,  given  for  personal  property  sold 
m    auction  on  the  wife's  farm.    The  sale  was 
■rtised  in  the  husband's  name,  and  he  trans-. 
1    the    business.     Roth    husband    and    wile 
Sed  thai  the  property  sold  belonged  to  the 
•  but  the  testimony  as  to  how  she  acquired 
ii,        ame    was    unsatisfactory.    Brhl,    that    a 
■  „l    for  plaintiff   for  one-half  of  the  note 
not  be  disturbed.— Bolter  v. Girton  (Iowa) 
01    \.   W.  919. 
I  n  I      wis.:  IS!).",.)  -. 

Where   land    on    which    a   husband    and 
wife  were  living  in  1848,  it  having  been  the  prop- 
ert)   oi  the  wife  before  their  marriage,  was  sold 
in  1850    and  other  land  purchased  with  the  pro- 
ceeds    an  I   title  taken  in  the  name  of  the  hus- 
band- with   his  wife's  consent,   and   four  years 
Intel     his       cond  parcel  was  sold,  and  another 
I    with  the  proceeds,  title  again  being 
in    the   husband's    name   with   his   wife  s 
latter  had   no   separate  estate  m 
either  parcel  conferred  upon  her  by  Laws  ISoO, 
,.     I  i    •  o    which  provided  that  property  of  wo- 
,  mailed   should  continue  their 

separate  property.— Gallagher  v.  Gallagher,  61 
V  VV.  1104,  SO  Wis.  461. 

5   i2.   Profits  of  separate  property. 

On     in   issue   whether  a  crop  raised  on 

land  of  the  wife  I  •  longed  to  her,  the  wife  tes- 

,    |md      o  interest  in  the  crop,  but 

,,,.,,  mi   the   party   who   raised 

tiK.  n,,,,  heloi  gi  tier  husband.    Ihere  was 


baud,  with  the  wife  » 

consenl  :    •    '■"•'l   [?r  -' 

i„l  labor, 

crop  d*  ;,H   '"''' 

that  the  crop  in 

under  a  -  I  •''  working 

with  the  husband  In 
own  name  and  for  himself.  Held,  that  tb< 
,!,,.,,.  i  of  the  hind  rroi 

it  for  payment  of  rent,  n 
jury.     HazJitt   v.   Rabcock,   W 
N.  W.  971.  64  Minn.  264. 

§   13.    Earnings   of   wife, 
[a]     (Iowa  |    is!(.-,.i 

A  statute  o  rovldrog  that  i 

husband  nor  wife  can  ;'  ''"' 

rendered 
a   wife    from   claiming   the   profit  trom 

keeping  boarders,  where  the  husband  has  relin- 
quished all  claim  1  hereto.  —  Carse  v.  Reticker 
Howal  63  N.  W.    161. 

[bl     i\\  i*.:    189».)  ,       ,,..., 

Whei        i    htl      and   an.l    ..  J    un- 

dertaki  Loyment,  each  contributing  I 

and  skill,  it  will  be  considered  as  the  bus; 
business;  and  the  profits  therein  are  not  the    ln- 

M  earnings''  of  the  wife,  within  the 
in, .aiin.g  of  K<  v.  St.  I  2343,  which  provides  thai 
sucl]  earning  ej  a  p1  I  aose  acci  ning  I  rom  laboi 
performed  for  her  husband,  or  in  bi 
shall  be  her  separate  property.— Emerson  1  al- 
COtt  Co.  v.  Knapp  (Wis.)  62  N.  W.  94.,. 
90  Wis.  Si. 

§    14.    Married  women  as  sole  traders. 

(MIcll.;     1890.) 

,\n  basolvi  '   may.  as  against  ins 

creditors,  employ  hit  time  in  aiding  his  • 

,, 
ulations  will  beli  ng  to  her.— Sudden  v.  Shattuck 
(Mich.)  00  N.  W.  220. 


2.  CHARGES  ON  PROPERTY. 

§15.    By  contracts  in  general. 

la]     (Iowa;   1S97.)  . 

The  burden  is  on  a  married  woman,  when 
sued  on  a  contract,  to  show  that  she  did  not 
contract   with   reference   to   her  separate  i 

ad  to  bind  it.— Union   Stock    i  ards  Nat. 
Rank  v.  Coffman  (Iowai  70  N.  W.  ' 
lb]     (Mick.;    181MJ.)  . 

V  subscription  by  a  married  woman  tea 
bonus  to  induce  the  location  of  a  building  in 
the  neighborhood  of  her  separate  land,  entered 
into  in  consideration  of  the  benefits  to  her  land 
to  be  derived  from  such  a  location  of  the  build- 
ing is  not  binding  on  her.  under  How.  Aim.  St. 
6  R295  giving  a  married  woman 
tract,  sell,  transfer,  mortgage,  and  conye;  her 
ie  estate.  Moore  and  Grant.  J.J..  dis- 
senting.—Detroi  I  Chamber  of  Commerce  v. 
Goodman  (Mich.)  68  N.  W.  295. 

ie]     Olid,.:    ISM.) 

Where  a  husband  and  wife  enter  into  a 
contract  to  plant  and  cultivate  an  orchard  on 
land  on  which  they  are  living,  but  the  title  to 
which  is  in  a  third  person,  the  contract 
not  relate  to  the  wife's  separate  estate, 
cannot  be  enforced  against  her  though  she 
subsequently  acquires  the  title.— Edison  v.  Bab- 
ka  (Mich.)  09  N.  W.  499. 

id]     (Mich.;    1S9T.)  ,. 

Where  a  debtcr  voluntarily  conveys  all  of 
his  property  to  his  wife,  and  the  wife,  to  relieve 
herself  from  a  creditor's  attack  on  the  propertj 
conveyed,  promises  to  pay  the  husband 
i,  is  a  contract  in  relation  to  her  own  property, 
and  hence  is  valid.-Whelpley  v.  Btoughton 
I  Mich.)  70  N.  W.  1098. 

IC  Van  action'on7a) note  made  by  husband  and 
wife,  plaintiff  testified  that  he. learned  that  the 
husband  had  conveyed  all  of  his  property  to  his 
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wife  (defendant):  that  he  threat  -nod  to  attack 
the  trans]   ,  I  that,  if  he 

would  not,  she  would  pay  his  debt;  that  there- 
upon a  new  note  was  made  by  defendant  and  her 

and;  and  that  this  had  been  kept  alive  for 
19  '':\rs  by  renewals.     Defendant  introduced  no 

ace,  but  her  husband  admitted  the  conyey- 

ance  of  his  property  to  defendant,  and  testified 

that  for  the  personal  properly  there  was  a  con- 

tion  of  $200,  and  that  defendant  paid  some 

sideration  for  the  land.     Held,  that  it  was  a 

question  for  the  jury  whether  the  note  was  given 
to  prevent  a  threatened  attack  on  defendant's 
separate  property. — Whelplev  v.  Stoughton 
i. Mich. I  70  X.  W.  1098. 

£f]      (Wis.:    1897.) 

Rev.  St.  §§  2342-2345,  relating  to  convey- 
ances and  contracts  by  married  women,  and 
authorizing  actions  at  law  against  them  on 
their  contracts,  relate  only  to  contracts  neces- 
sary for  the  use  of  their  separate  estates  or 
affecting    their    separate    business    or   personal 

ices. — Mueller  v.  Wiese  (Wis.)  70  N.  TV. 
485. 

Esl      (Wis.!    1897.) 

In  the  absence  of  an  enabling  act,  con- 
tracts of  married  women  are  cognizable  only 
in   equity,   so   that,   except 

married  women's  act  (Rev.  St.  §§  2312-2345), 
such  contracts  cannot  1«-  enforced  at  law. — 
Mueller  v.  Wiese  (Wis.)  70  X.  \Y.  485. 

§  16.   Notes. 

[a]  (Mich.;   1S95.) 

In  an  action  on  a  note  signed  by  a  hus- 
band and  wife,  where  the  evidence  is  insuffi- 
cient to  show  that  the  money  was  advanced  with 
the  understanding  on  the  part  of  the  payee  that 
it  was  for  the  benefit  of  the  wife's  separate  es- 

;he  is  not  liablp  on  the  note. — Fisk  v.  Mills 
(Mich.)  62  X.  W.  559, 

104  Mich.  4:',:;. 

[li]     (Mich.;   1897.) 

In  an  action  on  notes  given  by  a  married 
woman  for  the  rent  -of  a  store,  "value  received 
by  me  since  I  have  been  the  sole  owner  of 
the  stock.  *  *  *"  where  there  was  evidence 
that  defendant  had  owned  the  stock  for  a  long 
time,  and  was  in  possession  of  the  building,  it 
was  for  the  jury  to  s-iy  whether  the  notes  had 
nee  to  her  separate  estate. — Sherrod  v. 
n  (Mich.)  70  X.  W.  140. 

$17.    Suretyship. 

tal     (town:    1897.) 

Tin-  fact  that  at  the  time  a  married  wo- 
man signed  as  surety  a  note  given  by  her  hus- 
for  a  loan  she  owned  a  farm,  does  not 
show  that  she  contracted  with  reference  to 
her  separate  estate,  or  intended  to  bind  the 
same;  it  appearing  that  the  farm  was  in  the 
exclusive  control  of  the  husband,  and  that  the 
wife  did  not  know  what  was  done  with  the 
borrowed  money. — Union  Stock  Yards  Nat. 
Bank  v.  Coffman  (Iowa)  70  X.  W.  693. 

[b]  (Iowa;    1897.) 

The  fact  that  a  note  on  which  a  married 
woman  was  a  surety  was  renewed  will  not  es- 
top her  from  defending  on  the  ground  that  she 
did  not  contract  with  reference  to  her  separate 
estate.— Union  Stock-Yards  Xat.  Bank  v.  Coff- 
man (Iowa)  70  N.  W.  693. 

§   18.    Liability   for  husband's   debts, 
[a]     (Neb.;    1895.) 

Where  a  husband  purchases  a  lot  with  his 
wife's  money,  ami  without  her  knowledge  re- 
tains the  title  in  his  own  name,  it  is  not  liable 
for  the  debts  of  the  husband,  where  the  credit 
was  not  extended  to  him  on  the  faith  of  his 
fship  in  the  land.— Hews  v.  Kenney  (Xeb.) 
82  X.  W.  204.  43  Xeb.  815. 
£b)     (Neb.;    1895.) 

A  bill  to  subject  property  held  by  a  wife 
for  the  payment  of  her  husband's  debts  is  prop- 
erly dismissed  where  the  price  was  in  part  paid 


by  the  wife,  and  there  was  no  proof  that  the 
conveyance  to  her  was  in  fraud  of  the  creditors, 
and  the  husband  has  property  sufficient  I 

'  i    ster  v.  Pike  (Xeb.)  62  X.  W.  211. 
43  Neb.  77:>. 

§19.   Mortgage  on  separate  estate. 

[a]  (Mich.;    1896.) 

A  bank  refused  to  carry  a  debt  any  long- 
er without  security,  and  the  debtor  thereupoi 
represented  to  his  wife  that  he  could  obtain 
money  from  the  bank  to  put  into  his  business, 
if  she  would  give  a  mortgage  to  the  bank  on  her 
separate  property,  and  concealed  the  fact  that 
the  mortgage  was  to  be  used  to  pay  an  existing 
debt.  Held,  that  the  mortgage  was  void. 
Smith  v.  Osborne  (1876)  33  Mich.  410.  followed. 
—Citizens'  Saw  Bank  v.  Darling.  68  X.  W.  132. 

[b]  (Neb.;    1894.) 

A  married  woman  may  mortgage  her 
separate  estate  to  secure  the  debts  of  her  hus- 
band, and  a  loan  to  the  husband  is  sufficient 
consideration  therefor. — Watts  v.  Gantt  (Neb. I 
61  X.  TV.  104,  42  Xeb.  860. 

[c]  (Neb.;   1897.) 

A  married  woman  may,  by  mortgage,  bind 
her  separate  property  for  the  payment  of  a 
debt  of  her  husband. — Holmes  v.  Hull  (Neb.) 
70  N.  W.  241. 

§   20.    Rights  of  husband's  creditors. 
(Iowa;    1895.) 

I  defendants,  husband  and  wife,  pur- 
chased land  with  money  belonging  to  the  wife, 
and.  the  title  having  been  by  mistake  conveyed 
to  the  husband,  the  latter  agreed  to  repay  her 
when  the  land  was  sold.  This  property  was 
exchanged  for  an  80-aere  tract,  to  be  conveyed 
to  the  wife,  but,  neither  being  present  when  the 
deed  was  executed,  the  husband's  name  was 
inserted  as  grantee,  the  latter  again  promising 
that  when  the  land  was  sold  his  wife  should 
have  the  money.  The  husband  afterwards  pur- 
chased land  adjoining  the  SO-acre  tract,  pay- 
ing thereon  $500  borrowed  from  B..  for  which 
he  gave  his  note.  Subsequently  defendants 
conveyed  to  W.  the  SO-acre  tract  and  25  acres 
of  the  land  adjoining,  receiving  a  cash  pa; 
of  $1,000.  which  the  wife  retained  as  her  own. 
W.  sold  the  land  to  K..  and  the  latter  recon 
veyed  to  the  wife,  who  paid  therefor  the  $1,000 
received  from  W.,  and  a  further  sum,  con 
trihutcd  by  her  husband.  Plaintiff,  to  whom  B. 
ed  the  note  for  $500,  and  who  had 
recovered  judgment  thereon,  brought  an  action 
against  defendants  to  subject  the  land  so  re- 
purchased in  the  wife's  name  to  the  payment 
of  his  claim.  It  did  not  appear  that  B.  lent 
the  money  on  the  strength  of  the  husband's  title 
to  the  80  acres,  nor  that  plaintiff  relied  there- 
on when  he  took  an  assignment  of  such  note. 
Held,  that  plaintiff  was  entitled  to  judgment  as 
it  the  25-acre  tract,  but  that  the  wife  was 
entitled  to  the  SO  acres,  free  from  plaintiff's 
claim.— Hollenbeak  v.  Peck  (Iowa)  64  X.  W. 
780. 


IV.    TORTS  AND  CRIMES  OF  WIFE. 

§  21.    Torts. 

[a]  (Iowa;   1894.) 

Where  recovery  is  sought  against  a  hus- 
band and  wife  on  the  ground  that  plaintiff's  in- 
juries, caused  by  the  discharge  of  a  rifle  in  the 
hands  of  the  wife,  were  due  to  the  negligence 
of  both  husband  and  wife,  no  presumption  thai 
the  husband  is  liable  arises  from  their  rela- 
tionship and  the  fact  that  he  was  present. — 
Bethel  v.  Otis  ilowai  61  X.  W.  200. 
02  Iowa.  502. 

[b]  (Iowa;    1894.) 

It  was  error  to  refuse  to  charge  that  if 
the  husband  gave  the  wife  any  directions  or  ad- 
vice as  to  where  to  shoot,  and  she  did  not  fol- 
low such  directions,  but  shot  at  another  place, 
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thereb  njury  to  pi  be  bus- 

iVaa  1 1 < >t  liable  "n  acco  i  direc- 

tion or  advice.    Bethel  v.  Otis  (Iowa)  61  N.  W. 
•Jon. 

92  [owe,  502. 
I  .  I     (Minn. |    in!>.-,.  i 

i   a  husband  for  slander  ot- 
tered by  bis  v. id'  in  his  al 
by  tbi  ...  in  ied  women. 

.  Kenned;  (Minn.)  64  N.   \V.  'J12. 
U2  Minn.  348. 

■'■   22.    Responsibility    for    ci-iine. 
(lolwi;    i  six;,  i 

i  -II  i  in-  i  rial  of  one  jointly  Indicted  with 
her  husband  for  the  unlawful  selling  of  intoxi- 
cating liquors,  where1  the  evidence  shows  thai 
she  acted  under  the  express  orders  of  the  hus- 
band, who  had  compli  te  conl  rol  i  r,  it  is 
proper  to  charge  that,  in  order  to  rai  e  the  pre- 
sumption of  coercion,  it  is  sufficient  if  the  hus- 
band was  about  the  premises,  even  though  in 

another  r u,  if  the  wife  was  so  immediately 

near  him  .-is   fairly   to  be   held   and 

trol  or  in  his  presence. — State  v.  Fertig  (Iowa) 

67  N.  W.  87. 


V.   MARRIAGE  SETTLEMENTS. 

§  23.    Antenuptial  gift, 
ta]     (Wis.;    1807.) 

In  replevin  for  a  piano  levied  on  as  the 
property  of  plaintiffs  husband,  evidence  that 
two  weeks  before  the  marriage  he  stated  to 
her,  in  his  apartments,  that  he  had  bought  her 
a  present,  and  that  a  piano  was  brought  to 
such  apartments,  and  that  they  both  thi 
considered  it  as  hers,  sustains  a  verdict  for 
plaintiff.— Williams  v.  llochle  (Wis.)  70  N. 
W.  55G. 

[I>|      (Wis.;    18!>7.) 

In  replevin  for  a  piano  claimed  by  plaintiff 
as  a  gift  from  lier  husband  before  the  mar- 
riage, a  charge  that  the  transaction  was  not 
between  husband  and  wife,  but  that  "the  same 
principle  of  law  prevails  that  would  if  they 
were  husband  and  wife,"  was  not  prejudicial 
to  defendant.— Williams  v.  Hoehle  (Wis.)  70 
N.  W.  556. 


VI.    CONTRACTS,  CONVEYANCES,  AND 
GIFTS    BETWEEN. 

Fraudulent  conveyance  between,  see  "Fraudu- 
lent Conveyances,"  §§  16,  '-'I.  25. 

Implied  trust  in  property  transferred  by  husband 
to  wife,  see  "Trusts,"  §  5. 

§  24.    Express    contracts, 
ta]     (Iowa;   1895.) 

A  husband  who  has  a  contract  with  a 
county  to  furnish  hoard  to  its  prisoners  lias  the 
right  to  assign  it  to  his  wife,  ami  relinquish  to  her 
the  profits  arising  therefrom. — Carse  v.  Retieker 
(Iowa)  03  N.  W.  461. 

[b]     (Mien.;    1885.) 

An  agreement  whereby  a  husband  prom- 
ised to  pay  his  wife  a  specified  sum  per  year 
for  keeping  house  is  contrary  to  public  policy, 
ami  without  consideration. — Michigan  Trust  Co. 
v.  Chapin  (Mich.)  64  X.  W.  334. 

[C]      (Minn.;     1895.) 

A  declaration  of  trust,  made  and  signed 
by  the  wife,  reciting  that  the  consideration  for 
a  conveyance  to  her  was  paid  by  her  husband, 
that  the  land  was  conveyed  to  her  for  his  use 
and  benefit,  and  that  she  held  it  in  trust  for 
him,  was  of  no  effect  under  Gen.  St.  IS'.M.  5 
5534,  providing  that  no  contrail  between  hus- 
band and  wife  relative  to  real  estate  shall  be 
valid— Luce  v.  Reed  (Miun.j  65  X.  W.  91. 
63  Minn.  0. 


§   25.    Loans  or   advances. 

(Iowbi    1885.) 

Winn-  a    '.'.ii.-  permits  the  husband  to 

y  for  the 
1    in    his    bl  ithont   any    .  ontracl 

ii-,  she  cannot,  in  the  al. 
of  an  expn  iver  the  amount 

so  advanced.— Hayward  v.  Jackman 
X.  \V.  i;t;7. 

§   2C.    Conveyances  by  husband  to  or  for 
wife, 
[a]    (Minn. i    imiii.i 

St.  1894,  I  5534,  which,  in  i 
declares  invalid    <  es  of  real  estate  be- 

■10. 1  wifi.,  refers  only  to  direct 
ances  from  one  to  tin-  other,  ami  not 
ireel  coi  eyanci  through  i  bird  pe 
ih. .uuh  tin-  conveyance  from  one  to  tin-  other 
through  a  third  p.  rson  is  in  pursuance  of  a 
previously  made  ami  Invalid  agreement  be- 
tween husband  ami  wife  for  Buch  a  . 

Jorgenson     v.     Minneapolis     Threshing     Co. 
(Minn.  I    117    X.    W.    364 
111    .Minn.   489. 
|b]      (Minn.;     1807.) 

Gen.  si.  1894,  8  5534,  providing  that  "no 
id  between  a  husband  and  wife,  th 
with  the  other,  >  -tan-  of  ei- 

ther or  any  interest  therein  shall  be  valid,"  in- 
validates a  real-estate  mortgage  made  by  the 
husband  to  the  wife  after  their  separation. — 
Phillips  v.  Blaker  (Minn.)  70  X.  W.  1082. 

[c]      (S.  D.;    1896.) 

A  conveyance  by  a  husband  directly  to 
his  wit\>  is  valid,  where  il  affeel   the 

iditors.— Johnson  v.  Braucb  (S.  D.) 
68  N.  \V.  173. 

§  27.    Gifts. 

[a]  (Mien.)    1896.) 

Abandonment  of  a  wife  by  her  husband 
does  not  operate  as  a  gift  to  the  wife  of  per- 
sonalty left  by  him  in  her  a. — Dawson 
v.  Lindsay  (Mich.)  69  X.  W.  495. 

[b]  (Neb.;    1896.) 

The  married  woman's  act  of  1871   did   not 
abrogate   the  equitable   rule   which    upholds   gifts 
from  solvent  husbands  to  wives.— Dayton  S 
Mills  Co.  v.  Sloau  (Xeb.)  6S  X.  W.  1040. 

[c]  (Neb.;    1807.) 

Where  a  husband  purchases  real  estate 
with  his  own  funds,  and  causes  the  legal  title 
thereof  to  be  conveyed  to  his  wife,  the  pre- 
sumption is  that  he  intended  it  as  a  gift  to  his 
wife.— Kobarg  v.  Greder  (Xeb.)  70  X.  W.  921. 


VII.    ACTIONS. 

Act  authorizing  actions  by  deserted  wife,  de- 
priving husband  of  property  without  due  pro- 
cess of  law,  see  "Constitutional  Law,'"  §s  -il, 
42. 

§   28.    Between  husband  and  wife. 
(Minn.;    18!)6.) 

The  effect  of  Gen.  St.  1S94,  §  5530,  is  to 
preserve    the    separate    legal    existence    of    a 
married   woman  in   respect  to  all  her   rights  of 
person  and  property,  and.  to  the  extent  ni 
sary    to    the    full    exercise    ami    protection    of 
these  rights,  to  give  her  in  her  own  name  all 
the   remedies   in   the   courts   which   she   would 
have   if   unmarried.     Hence   she    may    sue   hrr 
husband  in  her  own  name,  in  any   form  o 
Hon,  to  enforce  any  right  affecting  her  property, 
the  same  as  if  he  were  a  stranger. — Gillespie  v, 
Gillespie  (Minn.)  07  X.  W.  206. 
64  Minn.  381. 

§  29.  Against  wife — Joinder  of  husband. 
(Win.:    18!>5.) 

Under  Rev.  St.  §  2608.  providing  that  a 
husband  may  be  joined  as  a  party  defendant  with 
his  wife  in  an  action  against  her  concerning  her 
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separate  property,  plaintiff  has  the  option  of 
joining  the  husliand  as  a  party  defendant  in  a 
suit  against  a  wife  to  have  her  declared  a  trus- 
tee for  benefit  of  creditors  of  lands  conveyed  to 
her  by  a  third  person  in  fraud  of  his  creditors. — 
Allen  v.  McRae,  lit  N.  VV.  SS9,  01  Wis.  226. 

6   30.    For  injuries   to  wife. 

[a]  (Micll.!   1804.) 

It  is  no  defense  to  an  action  for  loss  ot 
a  wife's  services  through  personal  injuries  that 
plaintiff  has  not  lived  with  her  since  the  acci- 
dent, where  the  cause  of  the  separation  was 
that,  plaintiff  being  unable  to  support  her  in 
her  enfeebled  condition,  she  went  to  her  moth- 
er's house.  —  Bowdle  t.  Detroit  St.  Ry.  Co. 
(Mich.)  til  N.  W.  529. 
103  Mich.  272. 

[b]  (Minn.:    1896.) 

A  husband  may  maintain  an  action 
against  a  municipal  corporation  proper  to  re- 
C0V<  r  consequential  damages  sustained  by  him 
in  the  loss  of  the  services  of  his  wife  on  ac- 
count of  injuries  received  by  her  by  reason  of 
a  defective  sidewalk,  and  also  for  the  recovery 
of  moneys  expended  by  him  for  medical  attend- 
ance.— McDevitt  v.  City  of  St.  Paul  (Minn.)  (IS 
N.  W.  178. 

[c]  (Wis.i    1896.) 

In  proof  of  damages  for  injuries  to  a  wife, 
it  is  error  to  receive  testimony  of  the  husband 
as  to  how  much  her  services  were  worth  to  him, 
the  true  rule  being  what  they  were  worth  gen- 
erally.—Keller  v.  Town  of  Gilman  (Wis.)  66  N. 
W    SOO. 

93  Wis.  9. 

§  31.   Action  by  wife. 

[a]  (Neb.;   1895.) 

A  married  woman  may  maintain  an  ac- 
tion for  personal  injuries,  recovering  therein  the 
damages  by  her  sustained,  as  distinguished  from 
anv  sustained  by  her  husband. — City  of  Chadron 
v. 'Glover,  62  N.  W.  62,  43  Neb.  732. 

[b]  (Wis.;    1895.) 

A  married  woman  can  recover  in  her  own 
name  for  an  injury  which  prevented  her  from 
attending  to  her  separate  business,  both  for  loss 
of  time,  as  well  as  pain  and  suffering,  and  such 
damages  belonged  to  her  as  "her  separate  prop- 
erty," within  the  meaning  of  Rev.  St.  §§  2343, 
2345— Fife  v.  City  of  Oshkosh  (Wis.)  62  N.  W. 
541,  S9  Wis.  540. 


32. 


Damages. 


[a]  (Mich.;    1894.) 

In  an  action  for  personal  injuries  brought 
by  a  husband  as  his  wife's  next  friend,  after 
the  court,  commenting  on  a  question  as  to  the 
wife's  earning  capacity,  had  stated  that  her 
wages  belonged  to  her  husband,  and  could  not 
be  recovered  in  the  suit,  it  was  error  to  charge 
that  the  jury,  in  estimating  damages,  should 
consider  what  she  was  able  to  earn  before  the 
accident. — Tunnicliffe  v.  Bay  Cities  Consol.  Ry. 
Co.  (Mich.)  61  N.  W.  11. 
102  Mich.  624. 

[b]  (Neb.;    1896.) 

Since,  under  Comp.  St.  c.  53,  §  4,  earn- 
ings of  a  wife,  as  laundress  and  seamstress  for 
others  than  her  family,  are  her  separate  prop- 
erty, they  cannot  be  considered  in  estimating 
the  husband's  damages  in  an  action  for  loss  of 
the  wife's  services. — Riley  v.  Lidtke  (Neb.)  68 
X.  YV.  356. 

§  33.    On    insurance    policy    on    separate 
estate. 

(Wis.;    1895.) 

A  husband  authorized  by  his  wife  to  in- 
sure and  manage  her  property,  by  virtue  of  his 
agency,  may  sue  in  her  name  on  the  policy  in 
■  :ise  of  loss,  where  the  wife  lias  disappeared, 
and  caunot  be  communicated   with.— Roberts  v. 


Northwestern  Nat.   Ins.  Co.  (Wis.)   62  N.   W. 
104S. 

90  Wis.  210. 

VIII.    SEPARATION  AND    MAINTE- 
NANCE. 

§   34.    In  general. 

[a]  (Mich.;    1895.) 

Where,  by  articles  of  separation  between 
husband  and  wife,  the  wife,  for  a  stipulated  con- 
sideration, releases  the  husband  from  all  obliga- 
tions of  support,  such  release  precludes  the  wife 
from  recovering  damages  for  the  loss  of  her 
support  from  one  whose  conduct  with  the  hus- 
band had  led  to  the  separation.  McGratli.  C. 
J.,  dissenting.— Metcalf  v.  Tiffany  (Mich.)  64 
N.  W.  479. 

[b]  (S.  D.;    1896.) 

A  court  may,  in  an  action  for  separate- 
maintenance,  require  defendant  to  provide 
counsel  fees  and  temporary  support  for  plain- 
tiff, though  provision  is  made  therefor  by 
statute  only  in  case  absolute  divorce  is  sought, 
and  though  the  allegations  of  the  complaint 
are  denied  by  the  answer.— Milliron  v.  Milliron 
(S.  D.)  68  N.  W.  286. 


IX.    ABANDONMENT. 

§   35.    Liability     for     support     furnished 
abandoned  wife. 

(Iowa;    1895.) 

In  an  action  against  a  husband  for  board 
furnished  his  wife,  where  it  appears  that  de- 
fendant, who  had  been  boarding  with  plaintiff, 
abandoned  his  wife  at  plaintiff's  house  without 
just  cause,  and  that  one  of  the  houses  to  which 
he  desired  his  wife  to  accompany  him  was  not  a 
tit  place  for  her  to  live  in,  charging  that,  if  plain- 
tiff permitted  defendant's  wife  to  remain  with 
her,  she  cannot  recover  unless  she  shows  that 
defendant  refused  to  maintain  his  wife  "else- 
where, or  at  all,"  is  reversible  error. — Tibbetts 
v.  Wadden  (Iowa)  62  N.  W.  693. 


X.    CRIMINAL     CONVERSATION     AND 
ACTION   FOR  ALIENATING   AF- 
FECTIONS   OF    SPOUSE. 

Action  for  alienating  affections,  competency  of 
husliand  as  witness,  see  "Witness,"  §  7. 

Joinder  of  count  for  seduction,  see  "Action,"  §§ 
5-7. 

§  36.    Criminal    conversation, 
[aj     (Iowa;    1896.) 

It  is  no  defense  to  an  action  for  criminal 
conversation  that  the  husband,  suspecting  his 
wife,  left  open  opportunities  for  the  wrong  com- 
plained of,  so  long  as  he  did  not  make  new  op- 
portunities, or  invite  the  wrong. — Puth  v.  Zim- 
bleman  (Iowa)  68  N.  W.  895. 

[bj     (Iowa;    1896.) 

In  an  action  by  a  husband  to  recover  dam- 
ages for  the  alienation  of  his  wife's  affections, 
and  for  criminal  conversation,  a  letter  written  by 
the  wife  to  her  paramour,  after  the  alleged  inter- 
course, but  during  the  period  of  alienation,  is  ad- 
missible to  show  her  feelings  towards  him  dur- 
ing that  time.— Puth  v.  Zimbleman  (Iowa)  68 
N.  W.  895. 

[c]     (Minn.;   1895.) 

In   Minnesota   a   married   woman   cannot 
maintain  an  action  in  the  nature  of  crim.  con. 
against    another    woman.— Kroessin    v.    Keller 
(Minn.)  62  N.  W.  43S. 
60  Minn.  372. 


37. 


Damages. 


(Iowa;    1896.) 

In  an  action  by  a  husband  for  the  alienation 
of  his  wife's  affections,  and  for  criminal  conversa- 
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U0n,   n   verdict    toi 

l  mil   \.  /,im- 

bleman  (Iowa)  68  N.  W. 

$   38.    Action  for  enticing  and  alienating 
affections. 

|nl    AMfa?her1is9no)t  liable  In  damages  to  bis 
son's  wife  bt  cau  i  cted  '"  llls  s"'  s  "lar" 

,,,  ter  because  she  belonged  to  a  certain 
church,   and   afterwards   advised    bim    I 
would  be  unwise  for  him  to  live  wltti  hi 

i  church.— Rice  v.  Bice  (Mich.) 
02  N.  W.  833. 

104  Mich.  371. 

|  1. 1      (Minn.;     1897.) 

A  married  woman  can  maintain  an  action 
■cainsl   persons  who  wrongfully  entice  her  hus- 
band  from   ber  and  alienate  his  affi 
thereby    cause   a    separation    between    ","'-.. 
Lockw 1  v.  Lockwood  (Minn.)   (0  N.  W.   ic.4. 

ic)     (N.-l>.i   1805.)  ,,  . 

Where  a  married  vvoman  may  sue  and 
be  sued  in  the  sain-  manner  as  if  she  were  un- 
married" (Comp.  st.  c.  53,  §  3),  a  wife  ca 
for  damages,  a  person  inducing  her  husband  to 
desert  her  Hodgkinson  v.  Hodgkinson  (Neb.) 
63  N.  W.  577,  43  Neb.  269. 

§   39.    Evidence. 

la]     (I«\vn;    18950  ,,,-.■ 

In  an  action  bv  a  wife  for  the  alienation 
of  her  husband's  afEections,  evidence  that  plain- 
tiff was  accustomed  to  use  vulgar  language,  and 
taught  her  child  to  do  so  also,  is  admissible  to 
show  the  state  of  domestic  happiness  in  which 
plaintiff  and  her  husband  lived,  and  also  to  show 
her  character.— Bailey  v.  Bailey  (Iowa)  Oo  IS. 
W.  341. 

[1)1     llima;    1S95.)  „         .. 

In  an  action  by  a  wife  for  the  alieuation 
of  her  husband's  affections  by  her  father-in-law, 
plaintiff  testiHed  that  defendant  induced  her  hus- 
band to  break  his  promise  to  leave  defendants 
house,  whore  they  were  at  the  time  living,  and 
move  to  a  place  of  his  own.  Held,  that  it  was 
error  to  exclude  evidence  of  offers  to  the  husband 
by  defendant  of  a  place  on  which  to  live  with 
plaintiff,  which  offers  were  refused  by  the  hus- 
band he  at  the  time  statins  that  he  would  not 
live  with  plaintiff  anywhere,  though  such  offers 
were  made  in  plaintiff's  absence,  as  they  are  sub- 
stantive evidence  of  verbal  acts  showing  that  de- 
fendant tried  to  induce  plaintiff's  husband  to  live 
with  her.— Bailey  v.  Bailey  (Iowa)  Go  N.  W. 
341. 

[c]     (lomn    189tS.)  ,. 

In  an  action  bv  a  husband  for  the  aliena- 
tion of  his  wife's  affections,  a  letter  from  the 
wife  to  defendant,  inviting  him  to  call  on  her,  is 
admissible  to  explain  his  subsequent  visit  to  her. 
-Puth  v.  Zimbleman  (Iowa)  68  N.  W.  89o. 

Id]     (Midi.;    1895.)  ...«,*.« 

In  an  action  against  plaintiffs  father-in- 
law  for  the  alienation  of  her  husband's  affec- 
tions, defendant's  wife  cannot  state  what  her 
objections  to  the  marriage  were.— Rice  v.  Rice 
(Mich.)  62  N.  W.  S33. 
104  Mich.  371. 


re]     I  Mich.  I    1896.)  .     .„. 

in    an    ai  lion 
in-law   for  tl 

.Jilt     II    R 

that  defendant  stated  in  pis 
he  would   rati 

win.  e    Catholic   i»   i ipetent  —  Rice   v.    Hi 

(Mich.)  62  V  W 

in  I  .Mich.  871. 

|f]     ( Midi.:    ISM.)  ,  .,  ,       , 

In  an  action   For  alienation  of  a  wltes  in- 
fections,   ei  "••    th«   ' 

Miii,   plaintiff  had  instituted 

ge  for  a  .1.   o 

WHS    C01  »">'     'li'U"    "1,"     V"' 

en  himself  and  wire.— Mean  v. 
Randall  (Mich.)  60  N.  W.  586. 

[■-]    (Win.  i    1896.1  .,        ....     ,,„„ 

Rev    St.   I   4072,  provides  that     a 
hand  or  wife  shall  not  lie  allowed  to  disclose  a 
immunication  made  by  one  to  the 

other,  dining  their  marriage,  without  the  con- 
sent of  the  Other.     In  an  action  for  criminal  con- 

the    plaintiff's   wife   is   a 

witness  for  tin-  defendant  as  to  any  matter  in 
controversy,  except  as  aforesaid.  Hew,  thai 
letters  written  by  plaintiff's  wife  to  him  prior 
to  an  alleged  alienation  of  her  affections  are  ad- 
missible in  cM.lcnce  on  the  question  of  dai 

,,,    have    been    sustained    by   plaintiff.— 
Horner  v    Vance  (Wis.)  G7  N.  W.  7120. 
93  Wis.  352, 

§   40.   Damages. 

la]     ilunn:    1895.1  , 

In  an  action  by  a  wife  for  alienation  of 
her  husband  «■  t1'0  rank  :ul(1  condition 

of  defendant  cannot  lie   considered  in 
damages.— Bailey   v.   Bailey   (Iowa)   Go   .\.    W. 
341. 

lb]     (Mich.:    1895.)  .   , 

A  wife  may  recover  for  mental  anguish, 
mortification,    and    injured   feelings,    caused   by 
the  alienation  of  her  husband's  affections,  with- 
out showing  actual   loss  of   support.  —  Kice   v. 
Rice  (Mich.)  G2  N.  W.  833. 
104  Mich.  371. 
[c]     (Minn,;    1897.)  .      .    .  ... 

In  an  action  bv  a  wife  against  her  father- 
in-law  and  mother-in-law  for  alienating  her  hus- 
band's affections,  where  defendants'  conduct  is 
shown  to  have  been  willful  and  malicious,  a  ver- 
dict of  $15,000  is  not  necessarily  excessive  — 
Lockwood  v.  Lockwood  (Minn.)   (0  IV  \\  .   la*. 

§   41.    Instruction. 

°A "Large  to  allow  plaintiff  for  the  loss  suf- 
fered' "in  the  affection,  society,  companionship,  or 
services  of  his  wife"  is  not  erroneous,  n  the  ab- 
sence of  a  request  for  more  specific  reference  to 
the  dutv  of  the  husband  to  support,  care  for, 
and  clothe  bis  wife— Puth  v.  Zimbleman  (Iowa) 
68  N.  W.  895. 

HYPOTHETICAL  QUESTIONS. 

Examination  of  experts,  see  "Evidence,"  §§  67, 
68. 
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I. 


ICE. 

See  "Waters  and  Water  Courses,"  §  14. 
On  sidewalks,  liability  of  city  for  injuries,  see 
"Municipal  Corporations,"  §  84. 


IDENTITY. 

Of  deceased,  see  "Homicide,"  §  24. 

Of  defendant,  see  "Criminal  Law,"  §  10G;  "Rob- 
bery." §  3. 

Of  offenses,  former  jeopardy,  see  "Criminal 
Law,"  §  36. 

Of  property  stolen,  see  "Larceny,"  §  9. 

Parol  evidence  to  identify  property  described  in 
writing,  see  "Evidence,"  §  94. 


IDIOT. 


See  "Insanity." 


ILLEGITIMATE  CHILDREN. 

See  "Bastardy." 

IMPANELING. 

Grand  jury,  see  "Grand  Jury,"  §  3. 
Jury,  see  "Jury,"  §§  8-13. 


IMPEACHMENT. 

Of  certificate  of  acknowledgment,  see  "Acknowl- 
edgment," §  4. 

Of  record  on  appeal,  see  "Appeal,"  §  147;  "Crim- 
inal Law,"  §  215. 

Of  witness,  see  "Witness,"  §§  49-6S. 


IMPLIED  CONTRACTS. 

See  "Contracts,"   §  4. 

Recovery  on  implied  contract  when  express  con- 
tract is  within  statute,  see  "Frauds,  Statute 
of,"  §  29. 

IMPLIED  REPEAL 

Of  statute,  see  "Statutes,"  §  26. 

IMPLIED  TRUSTS. 

See  Trusts,"  §  5. 

IMPLIED  WARRANTY. 

In  sale,  see  "Sale,"  5  30. 

IMPRISONMENT. 

See  "Arrest";    "Bail";    "False  Imprisonment" 

Commitment  for  contempt,  see  "Contempt,"  §8 

19,  20. 
Execution  against  the  person,  see  "Execution," 
>,  46 

ebt,  see  "Constitutional  Law,"  S  60. 
Of  militiaman,  see  ".Militia,"  ij  1. 


IMPROVEMENTS. 

Allowance  for,  see  "Ejectment."  §§  13,  14. 

By  tenant,  see  "Landlord  and  Tenant,"  8  12. 

By  vendees,  liability  of  vendors  on  mechanics' 
liens,   see   "Mechanics'   Liens,"   §  6. 

In  mines,  see  "Mines  and  Mining,"   §  2. 

Rights  and  liabilities  of  life  tenants,  see  "Es- 
tates," §  4. 


IMPUTED  NEGLIGENCE. 

See  "Negligence,"  §§  30,  31. 


INCENDIARY. 


See  "Arson." 


INCEST. 

Election  of  counts,  see  "Indictment  and  Infor- 
mation," §  28. 

Joinder  of  count  for  rape,  see  "Indictment  and 
Information."  §  27. 

Whether  female  is  accomplice,  see  "Criminal 
Law,"  §  114. 

§   1.    What  constitutes   offense. 

[a]  (Mich.;    1S95.) 

To  eonstitute  the  crime  of  incest,  the  as- 
sent of  both  parties  is  necessary. — People  v. 
Burwcll  (Mich.)  63  N.  W.  9S6. 

[b]  (Wis.;    1805.) 

A  father  who  has  sexual  intercourse  with 
his  daughter  is  guilty  of  incest,  independent  of 
the  question  of  force. — Porath  v.   State   (Wis.) 
63  N.  W.  1061. 
90  Wis.  527. 

§   2.    Indictment. 
(Iowa:    1897.) 

Under,  Code,  §  4030,  providing  that,  "if  any 
person  being  within  the  degree  of  consanguinity 
or  affinity  in  which  marriages  are  prohibited  by 
this  section  carnally  know  each  other,  they  shall 
be  deemed  guilty  of  incest,"  an  indictment  char- 
ging, as  the  offense,  that  defendant  had  carnal 
knowledge  of  his  daughter,  is  sufficient,  though 
it  does  not  charge  that  the  parties  had  carnal 
knowledge  of  each  other. — State  v.  Hurd  (Iowa) 
70  N.  \V.  013. 

§   3.    Evidence. 

[a]  (Iowa;    1897.) 

On  a  trial  of  a  man  for  incest  with  his 
daughter,  it  was  not  error  to  exclude  prelim- 
inary informations  for  rape  and  incest  commit- 
ted with  a  stepdaughter,  and  for  rape  on  the 
daughter.— State  v.  Hurd  (Iowa)  70  N.  W.  613. 

[b]  (Iowa:   1897.) 

On  a  trial  for  incest  it  was  not  error  to  ad- 
mit evidence  of  an  act  which  constituted  rape, 
since  that  crime  includes  incest. — State  v.  Hurd 
(Iowa)  70  N.  W.  613. 

[c]  (Iowa;    1897.) 

It  was  not  error  to  exclude  a  conversation 
had  with  the  prosecuting  witness  regarding  her 
conduct  with  men  other  than  defendant,  at  a 
period  which  could  not  have  affected  her  preg- 
nancy, as  proved  by  the  state. — State  v.  Hurd 
(Iowa)  70  N.  W.  613. 

[d]  (Wis.;    1895.) 

On  a  prosecution  for  incest,  evidei f 

sexual  crimes  of  the  defendant  with   other  per- 
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tent— Poratb  v.  State  (Wis.)  0.5  -V  W.  10'jL 
uu  Wia.  527. 

INCOME. 

From  professional  services,  exemption  from  lia- 
bility for  alimony,  Bee  "Divorce,    i  -3. 

INCOMPETENT  PERSONS. 

See  "Insanity." 

INCORPORATION. 

See  "Corporations,"  §§  1-5. 

INCRIMINATION. 

Of  witness,  see  "Witness,"  §§  43-48. 


lauthoi  ■    on  default  in  any  of  the 

debts,  or  il   th< 

i      linen 

as  to  ii..- 

he    was   liabli  I     Bank    v. 

b  (Mich.)  64  N.  W.  : 


IM 


(Minn.  |    1804.)  .       .      . 

Where  a   mortgagee  holding  i  mm  oi 


INCUMBRANCES. 


Conditions -against,  see  "Insurance,  ( 55  55,  86. 

Covenants  against,  see  "Covenants. 

On  homestead,  see  "11  '•    &  --•  ,.         ooo 

Representations   in   application   for   policy,   see 

"Insurance,"  §  3V.  „_ 

Rights  and  liabilities  of  life  tenants,  see     Ls- 

Suffirie'ncy  of  vendor's  title,   see  "Vendor  and 
Purchaser,"  S  25. 

IN  CUSTODIA  LEGIS. 

Exemption  of  property,  see  "Exemptions  "§  10. 
Expense  of  taking  care  of  property,  see     bher- 

iffs  and  Constables,"  §  5. 
Propertv  assigned,  see  "Assignment  for  Benefit 

of  Creditors,"  §21.  „ 
subject  to  attachment,  see     Attachment, 

§  10.  ..„     ,     -    „  .  .» 

Replevin  of  property,  see    Replevin,    §  6. 

INDECENT  ASSAULT. 

(MIC  Where  it  appears  from  the  evidence  in  a 
prosecution  under  3  How.  Ann.  St.  §  93140,  tor 
assaulting  a  female  child  under  14  years  ot  age, 
and  taking  improper  liberties  with  her  person, 
that,  while  defendant  put  his  arm  round  her 
waist,  he  did  not  take  any  liberties,  an  instruc- 
tion that  he  might  be  convicted  of  an  assault  is 
errors-People  v.  Sheffield  (Mich.)  63  N.  W.  65. 
105  Mich.  117. 

INDEMNITY. 

Against  lien,  see  "Mechanics'  Liens,"  §  1. 

Contracts  within  statute,  see  "Frauds,  Statute 

For'loss  of  wages  by  discharge,  see  "Master  and 

Servant,"  §  9.  .. 

Insurance,  see  "Insurance,    s*  13,  SS. 
On  furnishing  new  certificate  of  stock  after  toss 

of  original,  see  "Corporations,"  §  49. 

S    1.    In   general. 

la]     (Mich.:   1895.)  ,   ,: 

A  chattel  mortgage  in  trust  recited  that 
the  mortgagor,  being  indebted  on  certain  notes, 
some  of  which  were  indorsed  by  a  certain  per- 
son as  surety,  executed  the  mortgage  to  se- 
cure "payment  of  said  debts  and  the  surety 
"against   liability   on   said   indorsements,      and 


Wild'"     U      11'""^"."       •■  ' -  , 

indemnitj    against    paramount    liens    fore, 
hia  ,„,.  a  bids  in  the  property  with 

he  purchases  subject  to  the  In 
Pioneer     Savings     &     Loan    Co.     v.     1-  rccbuii, 
(Minn  i  61  N.  w 

09  Minn.  230, 

$   2.    Of    sheriff. 

Ollim.:    1896.)  ,  „,„ 

A    sherifl    made  an  excessive   Ivy   on   tm  r- 

chandise  belonging  to  a  third  person,  and  shortly 

levied  mi  tin-  same  property  under  two 
executions  in  favor  of  different  c 

ing    the    propi  rty,    the    firsl 

V.M! I       I    :  ";      "'" 

or  of  the  other  executions  and  levies,  gave 
the  sherifE  a  statutory  indemnity  bond  entitl 
his  own  action  only,  the  sheriff  requiring  no  in- 
demnity bond  from  the  other  ex.-  liters. 
The  sherifE  then  sold  the  prpnerty  m  bulk  for  the 
amount  of  the  three  executions  and  costs,  and 
iviid    each    of    the    execution    creditors    the    nm 

amount    of   his   judg nt.     The    Brst    execution 

,r  did  not  authorize  a  sale  in  bulk,  ho 
The  owner  of  the  property  having  recovi 
„,, .,„  at  ainsl  the  sheriff  for  the  value  thereol  in 
an  amount  less  than  the  amount  of  the  bond,  the 
tion   creditor   paid   the   shenft    Ins   pro 
,  ,,  ,  i,    which   was    gi 

than  the  am. .not  of  his  execution.     Hd'l,  that  the 
BherifE  could  not  recover  of  the  sureties  on   the 
bond  the  balance  of  the  amount  of  the  ju. 
against  him,  which  he  had  paid.— Sharvey  v.  Cash 
(J      a  i  68  N.  W.  1070. 


§   3.    When  liability  accrues. 

(Minn.;    1S04.)  .      .  . 

Where  the  mortgagee  took  a  bond  ot  in- 
demnity against  liens,  conditioned,  also,  that  the 
mortgagor   would   complete  a   building   on   the 
premises,   the   execution   of   the   bond   ben 
part  of  the  same  transaction  with  the  making 
of  the  loan  secured  by  the  mortgage,  the 
gagee   cannot    recover   against    the   guarantors 
unless  he  has  fully  performed  on  his  part;    and 
his  wrongful  withholding  of  a  part  ot  the  loan 
will  defeat  such  recovery.— Pioneer  having  .V 
Loan  Co.  v.  Freeburg  (Minn.)  61  J*.   'W  .  25. 
59  Minn.  230. 

§   4.    Scope  of  contract. 

In]     (Minn.:    1896.)  . 

A  fidelity  insurance  company  having  giv- 
en a  bond  to  indemnify  an  employer  against  dis- 
honesty of  the  employe  while  agent  at  a  certain 
place, 'defendants  executed  to  the  company  a 
counter  bond  to  indemnify  it.  Thereafter  the 
employe"  was  transferred  to  another  town,  and  de- 
fendants signified  their  consent  thereto  by  letter 
to  the  company.  BchI,  that  they  continued  lia- 
ble on  their  counter  bond.— Fidelity  cV:  Casualty 
Co.  v.  Lawlor  (Minn. I  00  N.  W.  143. 
04  Minn.  144. 
[b|     (Minn.;    1S»<>.) 

A  fidelity  insurance  company  havn 
en  a  bond  to 'an  employer  to  indemnify  him 
against  dishonestv  of  an  employe,  defendants 
gave  a  counter  bond  to  indemnify  the  company. 
The  bond  given  by  the  company  was  to  continue 
for  one  year,  while  no  time  was  expressed  in 
the  other  for  its  continuance;  but,  on  renewal 
of  the  company's  bond,  defendants  signified  their 
intention,  by  letter  to  the  company,  of  continu- 
ing liable  on  the  counter  bond,  lldu  tnat  ti>e 
b-nd  given  by  defendants  continued  during  the 
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continuance  of  the  renew)  I   bond   t;iven  by  the 
company.— Fidelity   .V    Casually   Co.   v.   Lawlor 
(Minn.)  66  N.  W.  143. 
64   Minn.   144. 

[c]  (Ncl).;    189G.) 

Sureties  of  a  cattle-dealing  firm,  who 
bound  themselves  to  pay  all  loss  or  damage  which 
1,  yards  company  in  whose  yards  the  firm 
diil  business  should  sustain  from  any  act  of  neg- 
ligence on  the  part  of  the  firm,  were  liable  to  the 
company  for  loss  sustained  by  reason  of  its  deliv- 
ering  to  the  firm  cattle  to  which  the  latter  was 
not  entitled,  in  reliance  on  a  false  order  of  the 
consignee  of  the  cattle,  presented  by  the  firm, 
i.  I  I iv  it  fraudulently  represented  to  be  gen- 
uine—Union Stock- Yards  Co.  v.  Westcott  (Neb.) 
66  X.  W    419. 

47  Neb.  300. 

[d]  (Wis.!   1896.) 

A  surety  on  a  fidelity  bond,  indemnifying 
a  corporation  against  loss  of  money  intrusted  to 
its  treasurer,  through  the  "embezzlement  or  lar- 
ceny" thereof  by  him,  is  not  liable  for  money  in- 
trusted to  him,  and  for  which  he  failed  to  ac- 
count, on  which,  while  in  his  hands,  the  corpora- 
tion charged  him  interest. — Milwaukee  Theater 
Co.  v.  Fidelity  &  Casualty  Co.  (Wis.)  66  N.  W. 
;h;o. 

92  Wis.  412. 

§  5.   Action  on  contract, 
[a]     (Mich.;   189G.) 

An  attorney,  being  employed  to  pass  upon 
the  validity  of  certain  bonds,  refused  to  return 
them  until  his  fee  .vas  paid.  Defendants  made 
their  note,  and  delivered  it  to  the  cashier  of  a 
bank,  agreeing  to  pay  the  cashier  whatever  he 
might  be  compelled  to  pay  in  order  to  obtain  the 
papers.  Defendants  delivered  to  the  attorney  a 
letter  from  the  cashier,  agreeing  to  remit  the 
amount  of  his  bill  if  he  would  deliver  the  pa- 
pers to  defendants,  which  be  did.  When  the  at- 
torney called  on  the  cashier  for  payment,  defend- 
ants refused  to  pa>  their  note,  and  the  cashier 
delivered  it  to  the  attorney.  Held,  that  the  note 
was  given  to  the  cashier  as  an  indemnity  to  him 
on  his  debt  to  the  attorney,  and,  being  properly 
assigned  and  delivered  to  the  attorney,  the  latter 
could  maintain  an  action  thereon. — Steere  v. 
Trebilcock  (Mich.)  66  N.  W.  342. 
£b]     (S.  D.;    1S94.) 

In  an  action  on  indemnity  bond  against 
damages  by  reason  of  mechanics'  liens  on  a 
building  purchased,  plaintiff  cannot  recover  on 
the  foreclosure  of  the  lien  after  sale  by  him 
without  showing  that  he  was  liable  for  damages 
therefor. — Cranmer  v.  Building  &  Loan  Ass'n 
of  Dakota  (S.  D.)  61  N.  W.  35. 
6  S.  D.  341. 


INDENTURE. 

See  "Bonds";    "Deed";  "Mortgages." 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  §§  15,  16. 

INDICTMENT  AND  INFORMATION. 

I.  IN  GENERAL,  §  1. 
II.  FINDING  AND  FILING,  §§  2-4. 

III.  FORM,  §§  5-8. 

IV.  INDORSING  NAMES  OF  WITNESS- 

ES, 55  9-11. 
V.  DESCRIPTION  OF  OFFENSE,  §§  12- 
17. 
VI.  DESCRIPTION    OF   PERSONS    AND 

PROPERTY.  55  18  20. 
VII.  TIME  AND  PLACE,  55  21,  22. 
VIII.  DUPLICITY,  §5  23-25. 


IX.  AMENDMENT,  §  26. 
X.  JOINDER    OF    PARTIES    AND    OF- 

FENSES,  §§  27,  28. 
XI.  CONVICTION  OF  OTHER  OFFENSE 

THAN  CHARGED,  §§  29,  30. 

See,  also,  "Grand  Jury." 

Against  accessories,  see  "Criminal  Law,"  §  12. 

bank  officers  for  receiving  deposits  a  Iter  in- 
solvency, see  "Banks  and  Banking,"  §  35. 

state  treasurer  for  failure  to  pay  over  mon- 
ey to  successor,  see  "States  and  State  Of- 
ficers," §  8. 

Information    in   nature   of   quo   warranto,    see 

"Quo  Warranto,"  55  4,  5. 
Necessity  of  instructions  as  to   lower  offense, 

see  "Criminal  Law,"  §  134. 
Objections  to  indictment,  see  "Criminal  Law,7' 

§5  22-24. 
Right   to  have  charges  made  certain,  see  "Con- 
stitutional Law,"  §  71. 
Separate    trial    of    defendants    jointly    indicted, 

see  "Criminal  Law."  §  61. 
Trial  on  information  rather  than  by  indictment, 

see  "Constitutional  Law,"  §  71. 
Variance    between    indictment    and    proof,    see 

"Criminal  Law,"  §§  120,  121. 
Waiver  of  objections,  see  "Criminal  Law,"  §  24. 

For 

Cutting  timber  on  government  land,  see  "Pub- 
lic Lands,"  §  22. 

Illegal  sales  of  liquor,  see  "Intoxicating  Liq- 
uors," §5  32,  33. 

Libel,  see  "Libel  and  Slander,"  §  3G. 

Obstructing  highway,  see  "Highways,"  §  32. 

Propelling  steam  engine  on  highway,  see 
"Highways,"  §  2. 

Sale  of  mortgaged  chattels,  see  "Chattel  Mort- 
gages," §  60. 

Particular  Crimes. 
See  "Adultery,"  §  2;  "Arson,"  55  2,  3;  "As- 
sault and  Battery,"  §  7;  "Bribery";  "Bur- 
glary," 55  4,  5,  "Conspiracy,"  §  1;  "Disor- 
derly House,"  §  3;  "Disturbance  of  Public 
Assemblage";  "Embezzlement,"  55  6-9;  "Es- 
cape"; "False  Pretenses,"  §  5;  "Forgery."  55 
4—6;  "Fornication";  "Homicide,"  55  20-22; 
"Incest,"  §  2;  "Perjury."  55  3-5;  'TPoison"; 
"Prostitution";  "Rape,"  55  2,  3;  "Receiving 
Stolen  Goods,"  §  1;  "Robbery,"  §  1;  "Seduc- 
tion," §  3;  "Threats  and  Threatening  Let- 
ters," 8.3. 

I.   IN  GENERAL. 

§   1.    Indictment   or  information. 

(Neb.;    1S95.) 

Under  Or.  Code,  §  5S1,  making  the  pro- 
visions relating  to  indictments  and  prosecutions 
thereunder  applicable  to  prosecutions  on  informa- 
tions filed  by  the  county  attorney,  prosecutions 
for  crime  may  be  either  on  information  or  by 
indictment— State  v.  Miller  (Neb.)  02  N.  W.  238. 
43  Neb.  860. 


II.    FINDING   AND   FILING. 


Indorsing  names  after  filing,  see  post,  §  10. 

§   2.    Supplying  lost  indictment. 
(Iowa;    189G.) 

On  a  motion  to  substitute  an  alleged 
copy  of  a  lost  indictment,  the  attorney  who  made 
the  motion  testified  that  he  never  saw  the  origi- 
nal nor  a  copy  of  it,  nor  consulted  with  the  attor- 
ney who  drew  it  as  to  its  contents;  and  that  he 
drew  the  proposed  substitute  after  examining, 
and  having  returned  to  their  custodian,  the  min- 
utes of  the  evidence  before  the  grand  jury.  The 
attorney  who  drew  the  original  testified  that  the 
substitute  contained  substantially  all  the  al- 
legations in  the  original,  but  that  he  could  not 
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i§  ii)  'Jio 


,   tbat  it  •  oluml- 

iioub  tli. ni   the  original,  and  contained   allega- 
tions no1  in  the  lal ter;    that  there  « 

U..11.S    as    to 

i  u  bich  n  ere  not 
in   th  and    that    the   latter   did    not 

, 
in    the    subi  titute  pr< 

iliai  tl ridence  •  i i •  1  not   show  thai   the 

mb8titute 
v.  Thomas  (Iowa)  66  N.  W.   - 

g   3.    Dismissal — New  indictment. 

[a]  OH  n  ii.:    1895.) 

( in  i  1  of  an  indii  tnv 

tion  of  the  coum  irney, 

mi. I  bj   the  bi jury  tor  ti 

on  which  the  former  indict- 
ment was  found,   without   additional  evidei 
State  v.  Peterson  (Minn.)  63  N.  W-  171. 

CI   Minn.  78. 

[b]  (Minn.!    1895.) 

The  disn  oi  an  Indictment  on  motion 

of  the  count]  attorney  after  the  sum.'  na 
attacked  by  demurrer  is  not  equivalent  to  a  de- 
Bustaining  the  demurrer,  so  as  to  prevent 
the  case  from  being  resubmitted  to  the  same  or 
another  grand  jury,  without  order  of  the  court. — 
State  v.  Peterson  (Minn.)  63  N.  W.  171. 
ill  Minn.  73. 

5   4.    Information — Filing. 

(Neb.;    1890.) 

Laws  1885,  c.  108.  requiring  that  all  in- 
formations  shall  be  filed   during   term,   in   the 

having  jurisdiction  of  the  offense  speci- 
fied therein,  is  mandatory,  and  nn  information 
upon  which  the  accused  is  to  he  tried  for  felony 
is  void  if  filed  in  vacation. — In  re  Vogland  (Neb.) 
66  N.  YV.  Kll'S. 


III.    FORM. 

.§   5.    Caption. 

(Minn.;    1896.) 

Neither  a  misnomer  of  a  crime,  nor  the 
omission  to  give  it  any  name,  in  the  caption  of 
an  indictment,  affects  the  validity  of  the  indict- 
ment.—State  v.  Howard  (Minn.)  <J8  N.  YV.  1096. 

$   6.   Indorsement. 
(Nell.;    189(1.) 

The  indorsement  on  an  information  of  the 
words  "rape  and  incest,"  in  connection  with  the 
word  "information,"  is  not  ground  for  reversal, 
where  such  words  aptly  summarized  tie 
stated  in  the  information,  and  no  objection 
thereto  was  made  below. — Fager  v.  State  (Neb.) 
68  N.  W.  611. 

I   7.    Conclnsion. 

(Iowa;    JS90.) 

The  phrase  "contrary  to  the  statute,"  etc., 
is  not  a  requisite  to  an  indictment,  and  cannot 
supply  omitted  averments  of  facts  therein. — 
State  v.  Stroud  (Iowa)  G8  N.  W.  450. 

§   8.    Signature   of  district  attorney. 
(Iowa;    1894.) 

The  fact  that  an  indictment  is  signed  by 
the  wrong  person,  as  county  attorney,  is  not 
ground  for  reversing  a  conviction. — State  v. 
Kovolosky,  61  N.  W.  223,  92  Iowa,  498. 


IV.    INDORSING    NAMES    OF    WIT- 
NESSES. 

As    affecting    admissibility    of    evidence,     see 

"Criminal  Law,"  S  94. 
Compelling    calling   of    witnesses    indorsed,    see 

"Criminal  Law."  S  1 1. 
Continuance     after     indorsement     of     additional 

i  itaesses,  see  "Criminal  I  aw,"  8  48. 
Noticing  witnesses  not  indorsed,  see  "Criminal 


Law, 


95. 


§   9.    In   general. 

[a)     (Iowa  |    1885.) 

I 
with  the  indictment,  and  duly   filed, 
the  tent   by   which   to  determine   whether  the 

II  the  witn  tie* 

grand  jury    .  .  the  indictment;  and 

affidavits   by   grand   jurors   or  other   wit 
■  ■■!    to    i  ontradict    the   i 

State  v.  Little  (1875)   12   lo     l,  ..I,  folio  i 

Slate   v.    Miller,    64    X.    W.    . 

|l>]     (Iowa-    1895.) 

!,  providing  that  "the 
names  of  all  witnes  ••■  on  wnoee  evidence  it  i< 
found''  shall  be  indorsed  on  the  indictment,  the 
names  evidence  did  not  eon- 

tribute  to  the  finding  ol  the  indictment  need  not 
be  indorsed  thereon,  though  such  evidence  was 
material. -State  V.  Miller  I  Iowa  I  64  N.  W.  2*-. 

[c]     lloiue,    ts!r,.| 

Code,  s  1337,  providing  that  the  indict- 
ment must  bt  set  aside  "when  the  names  of 
all  the  witnesses  examined  before  the  grand 
jury  are  nol  indorsed  thereon;  when  the  min- 
utes of  the  evidence  oJ  the  witn — -  examined 
before  the  graud  jury  are  not  returned  there- 
with,"—  does  not  require  the  name  of  a  witness 
whose  testimon;  is  immaterial  to  be  indo 
on  the  indictment,  or  his  testimony  to  I 
turned  therewith.— State  v.  Lewis  (iowa)  65  -V 
W.   295. 

I  ii  I     (  llieh.:    1895.)         , 

Defendant  was  not  prejudiced  by  the  in- 

enl  of  the  aames  of  several  witnesses  on 
the  information  after  it  was  tiled  where  only  one 
of  sueh  witnesses  was  sworn,  and  he  was  a  per- 
son on  account  of  whose  absence  defendant 
asked    for   a   continuance.  —  People    v.    Burwell 

■  63  N.  W. 

[e]     (Neb.:    1S!».->.| 

The  indorsement  on  an  information  of  a 
witness'  surname  and  the  initials  of  his  Christian 
name  is  sufficient. — Perry  v.  State  (Neb.)  63  N. 
\V.  26. 

44  Neb.  414. 

[1]     (Neb.:   1895.) 

It  is  a  sufficient  compliance  with  the 
statute  requiring  the  names  of  state's  witnesses 
to  be  indorsed  on  the  information  before  the 
trial  that  the  surname  and  the  initials  of  the 
Christian  names  of  a  witness  were  indorsed 
thereon.— Basye  v.  State  (Neb.)  63  N.  W.  811. 

45  Neb.  2G1. 

§10.    After    filing    of    information— Dis- 
cretion of  court. 

[a]  (N<-1>.:    1S9G.1 

The  names  of  additional  witnesses  may 
he  indorsed  by  the  county  attorney  on  the  in- 
formation after  the  filing  thereof  and  hefore 
the  trial,  in  the  discretion  of  the  trial  court. — 
Rauschkolb  v.  State,  u'5  N.  W.  770.  46  Neb. 
658. 

[b]  (Neb.;    1S9C.) 

It  is  within  the  discretion  of  the  trial  judge 
to  permit  the  names  of  additional  witness.-  to 
be  indorsed  by  the  county  attorney  on  the  in- 
formation after  the  filing  thereof,  and  before  the 
trial.— Fager  v.  State  (Neb.)  GS  N.  \V.  GIL 

Tc  J     (Neb.;    189G.) 

Since  permitting  names  of  witnesses  to 
be  indorsed  on  an  information  after  it  was 
filed  was  in  the  discretion  of  the  trial  court, 
and  accused  made  no  motion  for  postponement 
of  the  trial  because  of  such  indorsement,  there 
was  no  ground  for  reversal. — Barney  v.  State 
(Neb.)  68  N.  W.  636. 

§     11.    After  commencement  of  trial. 

(Mien.;    18U7.) 

Indorsement  of  the  name  of  a  witness  on 
an  information,  after  trial  commenced  on  a 
proper  showing,  is  not  error. — People  v.  Baker 
(Mich.)  7u  N.  \V.  4ol. 
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V.    DESCRIPTION   OF    OFFENSE. 

$   12.    In   general. 

la]     (Iowa:    1895.) 

Under  Code,  §  4305,  providing  that,  as  to 
the  act  charged,  the  indictment  is  sufficient  if 
it  is  in  ordinary  and  concise  language,  and  so  as 
to  enable  a  person  of  common  understanding  to 
know  what  is  intended,  and  the  court  to  pro- 
nounce judgment  upon  a  conviction  according  to 
the  law,  (he  omission  of  the  word  "to."  before 
the  word  "keep,"  in  an  indictment  for  maintain- 
ing a  building  to  keep  intoxicating  liquors  for 
sale,  is  not  fatal. — State  v.  Caffrey  (Iowa)  02  N. 
W.  664. 

lb]     (Neb.;    1890.) 

An  information  charged  that  defendant,  in 
the  county  of  S.  on  a  certain  date,  "then  and 
there  being,  did  unlawfully  practice  medicine  and 
surgery,  *  *  *  and  did  unlawfully  treat  in 
the  capacity  of  a  physician  and  surgeon  one  H., 
without  having  first  obtained  and  procured  regis- 
tration, filing  in  the  office  of  the  county  clerk  of 
S.  county  a  certificate,  as  required,"  etc.  Held, 
that  the  words  "without  having  first  obtained" 
referred  to  the  certificate  itself,  and  not  to  the  act 
of  procuring  registration  thereof. — Jones  v.  State 
(Neb.)  08  N.  W.  1034. 

loj     (Neb.  i    1S97.) 

The  test  by  which  to  determine  the  suffi- 
ciency of  an  indictment  is  whether  enough  re- 
mains, after  rejecting  all  unnecessary  aver- 
ments thereof,  to  satisfy  the  requirements  of 
the  statute.— Blodgett  v.  State  (Neb.)  09  N.  W. 
751. 

§   13.    Allegation  as  to  former  conviction. 
(Midi.;    ls-Xi.) 

An  information  for  a  third  offense  of  dis- 
orderly conduct  in  being  a  common  prostitute 
(How.  Ann.  St.  §.1997al),  reciting,  "Said  offense 
being,  and  is  hereby  charged  as,  a  third  offense," 
is  insufficient  without  an  allegation  of  prior  con- 
victions, though  the  statute  does  not  expressly 
require  such  allegation. — People  v.  Buck  (Mich.) 
67  X.  W.  982. 

§   14.    Omission    of   word   "feloniously." 
(Neb.:    1894.) 

An  information  under  Cr.  Code,  §  10, 
which  prescribes  the  punishment  of  any  person 
who  "shall  maliciously  shoot,  stab,  cut,  or 
shoot  at  any  other  person  with  intent  to  kill, 
wound  or  maim  such  person,"  need  not  allege 
that  the  act  was  done  "feloniously." — Wagner 
\.  State,  (il  N.  \V.  85,  43  Neb.  1. 

§   15.    Negativing  proviso  of  statute. 
(Ioiva;    1894.) 

Where  the  sale  of  liquor  is  prohibited, 
and  a  subsequent  statute  (Laws  25th  Gen.  SlB 
Bern,  c.  02)  empowers  municipalities  to  author- 
ize its  sale  under  certain  conditions,  in  a  pros- 
ecution it  is  not  necessary  to  negative  such 
conditions  in  the  complaint,  but  the  party  desir- 
ing tn  take  advantage  of  the  happening  of  the 
conditions  must  plead  them.— State  v.  Van  Vliet 
(Iowa)  61  X.  W.  241. 
92  Iowa,  476. 

§  16.   Surplusage, 
down:    1894.) 

Where  the  body  of  the  indictment  sets 
out  the  offense  of  breaking  and  entering  a 
building  in  which  merchandise,  etc..  were 
stored,  with  intent  to  commit  larceny  therein, 
an  allegation  in  the  caption  that  defendant  is 
accused  of  "burglary"  is  immaterial,  and  there- 
fore it  is  not  necessary  to  allege  that  the  of- 
fense was  committed  in  the  nighttime. — State 
v.  Gillett  (Iowa)  61  X.  W.  109. 
92  Iowa,  527. 

§   17.   Variance   front   complaint, 
fa]     (Iowa:    1805.) 

An  information  for  an  offense  charged  in 
a  complaint  may  set  out  facts  relating  to  the  of- 


fense, brought  out  on  examination,   whi   ' 
not  set  out  in  the  complaint. — People  v.  Oscar 
(Mich.)  03  X.  W.  971. 
105  Mich.  704. 
[b]     (Mich.;   1S90.) 

In  a  prosecution  for  keeping  a  house  of 
ill  fame,  the  indictment  may  fix  a  different 
dale  from  that  alleged  in  the  complaint. — Peo- 
ple v.  Kussell  (Mich.)  07  X.   W.   L099. 

As  to  allegations  of  time,  see  post,  §  21. 

description    of   persons   or   property,    see 

post,  §  18. 


VI.    DESCRIPTION   OF   PERSONS   AND 
PROPERTY. 

§18.    Person   injured, 
[a]     (Iowa;    1895.) 

An  erroneous  allegation,  in  an  indict- 
ment for  homicide,  as  to  deceased's  name,  is 
immaterial. — State  v.  Windahl  (Iowa)  64  N  W. 
420. 

lb]     (Iowa:    1896.) 

Under  Code,  §  4302,  providing  that,  when 
an  offense  is  described  in  other  respects  with 
sufficient  certainty  tc  identify  the  act,  an  er- 
roneous allegation  as  to  the  name  of  the  per- 
son injured  is  not  material,  the  fact  that  an 
indictment,  in  naming  the  receivers  of  a  rail- 
way company,  from  whose  custody  property  is 
charged  to  have  been  stolen,  states  one  of  the 
names  incorrectly,  is  not  fatal.— State  v.  Hall 
(Iowa)  60  X.  W.  725. 

te]    (Iowa;   1S96.) 

Under  Code.  §  4302,  providing  that,  in 
prosecutions  for  offenses  against  the  person  or 
property,  erroneous  allegations  as  to  the  name 
of  the  person  injured  shall  be  immaterial,  a  mis- 
take  in  an  indictment  for  burglary  as  to  thi 
name  of  the  owner  of  the  building  is  immaterial 
—State  v.  Porter  (Iowa)  60  X.  W.  745. 

§19.    Property. 
[a]     (Neb.;    1895.) 

Since  Crim.  Code,  §  420,  provides  that 
it  shall  not  be  necessary  to  describe  the  char- 
acter of  money  in  an  indictment,  an  averment 
as  to  the  character  of  money  in  an  information 
for  robbery  was  surplusage,  and  not  necessary 
to  be  proved.— Tracy  v.  State  (Xeb.)  64  N.  \Y. 
1069,  46  Xeb.  361. 

Allegations     of    ownership,     see     "Embezzle- 
ment," §  8. 

§   20.    Variance, 
la]     down:    1896.) 

A  complaint  for  embezzlement  of  school 
funds  describing  defendant  as  "secretary  of  the 
school  board"  of  a  certain  city  is  not  at  variance 
with  an  information  based  thereon  describing  de- 
fendant as  "secretary  of  the  board  of  education" 
of  said  city.— Hockenberger  v.  State  (Xeb.)  08  X. 
W.  1037. 

lb]     (Neb.;    1896.) 

There  is  no  variance  between  a  complaint 
charging  the  embezzlement  of  moneys  belonging 
to  "the  school  district  of  the  city  of  G.  I.,  H. 
county,  Xebraska,"  and  an  information  based 
thereon  charging  that  the  moneys  belong  to  "the 
school  district  of  the  city  of  G.  I.,  of  the  county 
of  H.,  in  the  state  of  Xebraska." — Hockenberger 
v.  State  (Xeb.)  OS  X.  W.  la, 7. 


VII.    TIME    AND    PLACE. 

§   21.    Averment  of  time, 
la]     (Iowa;   1895.) 

Code  Cr.  Proc.  §  4300,  provides  that  no 
indictment  is  insufficient  for  want  of  an  allega- 
tion of  the  time  of  any  material  fact,  when 
the  time  has  been  once  stated.  Bcld,  that 
where  an  indictment  for  rape  is  in  two  counts. 
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the  i  ig  thai  the  crime  was  commit- 

force,  and  the  Beeond  by  carnally  know- 
ing a  der  18  >■  e,  the 
ill    being  i                                    t,  and 
n  of  the  o]  being 
:  be  same  in  each,  excepl  thai  it 

• itted,  ii"-  date  oi   thi  la  Buf- 

a  in  tl       eco  i  bough  *  J  ■  •  - 

siatc  ii  the  Brst— State  v.  Gaston  n i) 

65  N.  W.  415. 

[b]     (Mich.;    1805.) 

-,     :    ii,  •  ,  \a minal ion,  thi    co 
sion  of  a  crime  is  shi 

■  i,  in  nplaint, 

the  information  should  follow  the  dal 

People    v.    Whitney    (Mich.)   03 
V   W.  765. 

in.,  Mich.  622. 

See,  also,  "Embezzlement,"  §  7. 

§   22.    Averment  of  place. 

[a]  (Mich.)    1897.) 

A  complaint  charging  defendant  with  In- 
sulting conduct,  by  peel  i  in  the  window  of 
a  house  mi  tin-  corner  of  spi  cified  i  I  reets  in  the 
city,  sufficiently  designates  the  place  of  of- 
fense.- i'ih  "I  Grand  Rapids  v.  Williams  (Mich.) 
To  N.  W.  547. 

[b]  is.  !>.;    1895.) 

Where  an  indictment  states  thai  the  of- 
fense charged  therein  was  committed  at  a  spec- 
ified time  at  a  certain  place,  no  other  time  or 
i  lace  being  mentioned,,  a  subsequent  averment, 
that  the  traversable  facts  constituting  the  of- 
fense were  committed  "at.  the  time  and  place 
aforesaid,"  sufficiently  lavs  the  venue. — State  v. 
Taylor  (S.  D.)  64  N.  W.  54S. 


VIII.   DUPLICITY. 

Waiver  of  objection,  see  "Criminal  Law,"  §  24. 

S   23.   What   constitutes. 

[a]  (Ioiva;   1895.) 

Code.  §  39S5,  provides  that  "if  any  person 

*  *     *     destroy,   injure  or  secrete  any   goods 

*  *  *  he  shall  be  punished."  etc.  Jlihl.  that 
an  indictment  charging  that  defendants  did  in- 
jure "and"  secrete  certain  property  was  not  bad 
for  duplicity.— State  v.  Phipps  (Iowa)  04  N.  W. 
411. 

[b]  (Iowa;    1895.) 

An  indictment  charged  that  defendants, 
being  armed  with  revolvers,  with  the  felonious 
intent  then  and  there  to  kill  and  maim  one  C, 
11  ('.  should  resist  them,  did  willfully  make  an 
assault  on  C  and  did  steal  one  gold  watch 
from  his  person.  Held,  that  Such  indictment 
was  not  open  to  the  objection  of  duplicity,  un- 
der Code,  §§  3858,  3850.  which  provide  that,  if 
any  person,  with  force,  by  putting  in  fear,  steal 
property  from  another,  he  is  guilty  of  robbery, 
and  that,  if  sucn  offender  is  armed  with  a  dan- 
gerous weapon,  with  intent,  if  resisted,  to  kill 
or  maim  the  person  robbed,  he  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary,  etc. 
—State  v.  Osborne  (Iowa)  65  N.  W.  159. 

[c]  (Mich.;   1895.) 

An  information  charging  willful  neglect 
of  duty  and  corrupt  conduct  in  canvassing  elec- 
tion returns  is  not  bad  for  duplicity,  the  statute 
(How.  Ann.  St.  §  930,7)  describing  the  often-,  in 
the  same  words,  but  in  the  disjunctive. — People 
v.  Clarke  (Mich.)  62  N.  W.  1117. 
105  Mich.  169. 

§   24.   Burglary. 

[a]     (Iowa;    1895.) 

An  indictmeut  for  burglary,  under  Code, 
§  3S91,  charging  that  defendant  broke  and 
entered  with  intent  to  commit  an  assault,  and 
that,  after  having  entered,  he  committed  the 
assault,  is  not  bad  for  duplicity,  though  Code,  § 
4300,  provides  that  an  indictmeut  shall  charge 


I, ut  one  offense.     St:  te  v.   P  Iowa)  64   N. 

\V.  410, 
1 1, 1     (Ifeb.i    i 

with    intent    to    steal    ■ 
propei :  ol   Buch  property   may   he 

charged   In  the  I   of  an  indictment. — 

i  ad  r.  State,  65  N.  U  ,  3  fJ),  16  Neb.  007. 


§  25. 


Threats. 


(lo, mi;     1S!>.-,., 

\u  in  i   pro    cutlon 

a    Stal  lit,       |r: 

do  any 
injury  to  the  person  or  propt  rty   Of  another  with 

-■  that 
defendants  did  threaten  to  certain   per- 

sons of  a  certain  crime,  and  did  further  th 

ire  the  property  of  such  persons,   with   :n- 

teiil      tO     extort      money      from      them,      does      not 

charge  two  offenses.— State  v.  Lewis  (Iowa)  05 
N.  VV.  : 


IX.    AMENDMENT. 

§   26.    When   allowable. 

(Mlch.j    1806.) 

Under  2  How.  Ann.  St.  !S  9537.  providing 
for  an  amendment  of  the  indictment  or  in- 
formation in  the  name  of  any  person  mentioned 
therein    whenevei     the    variance    between    the 

alleged  and  thai  priced  is  not  ma- 
to  tiie  case,  wheie  an  indictment  alleged  the 
uttering  of  a  forged  check  payable  to  G.  \Y. 
B.,  and  the  i  he,  k  introduced  was  payable  to 
G.  M.  B.,  it  was  proper  to  permit  an  amend- 
ment to  conform  to  the  proof.  —  People  v. 
Brown  (Mich.)  67  N.  W.  1112. 


X.    JOINDER    OF    PARTIES    AND    OF- 
FENSES. 

§   27.    Joinder  of  counts. 

[a]  (Neb.;    18:u;.) 

It  was  enor  under  Cr.  Code,  §  54,  to  try 
defendant  against  his  objection  on  a  charge  of 
burning  a  schoolhouse,  joined  with  a  charge  for 
causing  the  burning  to  be  done  by  another. — 
Wendell  v.  State.  65  N.  \V.  SS4,  40  Neb.  8^3. 

[b]  (Neb.;    1897.) 

A  charge  of  malpractice  against  an  attor- 
ney and  counselor  at  law  may  be  joined  with 
a  prosecution  for  a  contempt  of  court  where 
both  charges  involve  a  single  transaction. — 
Blodgett  v.  State  (Neb.)  69  N.  W.  751. 

[c]  (Neb.;    1S9T.) 

A  couut  charging  an  illegal  sale  of  liquor 
may  be  joined  with  a  count  charging  the  keeping 
of  liquor  for  illegal  sale.— Hans  v.  State  (Neb.) 
69  N.  W.  S3S. 

[d]  lAVis.:     !*!>•;.> 

Under  Sank  &  B.  Ann.  St.  §  4653.  requir- 
ing the  district  attorney  to  charge  an  offense  ac- 
cording to  the  evidence  given  on  examination, 
whether  it  be  the  offense  charged  in  the  complaint 
or  not,  and  section  4050, providing  that  an  infor- 
ination  may  join  counts  for  different  offenses 
when  the  same  could  be  joined  in  an  indictment, 
an  information  may  join  counts  for  incest  and 

H  hen  the  complaint  charged  incest,  and  the 
evidence  showed  that  the  crime  was  committed 
with  force— Porath  v.  State  (Wis.)  63  N.  W. 
1001. 

90  Wis.  527. 

[e]  CWU.;   1895.) 

An  information  may  join  a  count  for 
rape  with  one  for  fornication  with  a  female  14 
years  of  age.  Porath  v.  State  (1895)  63  N.  W. 
1061,  90  Wis.  527.  followed— Jackson  v.  State, 
64  N.  W.  83S,  91  Wis.  253. 

§  28.   Compelling   state  to  elect. 

[al     (Iowa;    1897.) 

On  a  trial  for  incest,  where  several  acts 
of    intercourse    were   shown,    extending   over    a 
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period  of  more  than  18  months,  it  was  not  an 
abuse  of  discretion  to  refuse  to  require  the  prose 
cution,  before  the  close  of  the  direct  evidence, 
to  elect  on  which  act  it  would  rely. — State  v. 
Hurd  (Iowa)  70  N.  W.  613. 

[b]  (Midi.:    18!>r>.> 

Where  one  count  or  an  indictment  char- 
ges forgery  of  a  check  therein  set  out,  and  the 
other  count  charges  the  uttering  thereof,  it  is 
proper  to  refuse  to  compel  the  state  to  elect  un- 
der which  count  it  will  proceed.  —  People  v. 
Warner  (Mich.)  G2  N.  W.  405. 
104  Mich.  337. 

[c]  (Mich.;    1S90.) 

Under  a  charge  of  pretending  to  tell 
fortunes,  the  state  cannot  be  compelled  to  elect 
upon  which  particular  act  proven  it  will  rest 
the  prosecution,  the  offense  being  a  continuing 
one— People  v.  Elmer  (Mich.)  67  N.  W.  550. 

[d]  (Neb.:    1890.) 

It  was  cot  an  abuse  of  discretion  that 
the  trial  court  withheld  its  ruling  on  a  motion 
to  require  the  state  to  elect  on  which  of  sev- 
eral counts  charging  several  and  distinct  em- 
bezzlements of  the  funds  of  a  county  it  would 
proceed,  until  the  close  of  the  introduction  of 
the  state's  evidence  in  chief. — Korth  v.  State 
65  N.  \V.  792,  46  Neb.  631. 

[e]  (Wis.i    1S95.) 

Where  an  information  joins  counts  for 
distinct  offenses  arising  out  of  the  same  trans- 
action, the  defendant  is  not  entitled,  as  matter 
of  right,  to  compel  the  prosecution  to  elect  on 
which  count  thev  will  proceed. — Porath  v.  State 
(Wis. I  63  N.  W.  1061. 
90  Wis.  527. 

[f]  (Wis.:    1805.) 

The  state  cannot  be  compelled  to  elect 
between  the  counts  of  an  information  charging 
defendant  with  rape  and  one  charging  him  with 
fornication  with  a  female  14  years  of  age. — 
Jackson  v.  State,  64  N.  W.  838,  91  Wis.  253. 


XI.    CONVICTION  OF  OTHER  OFFENSE 
THAN  CHARGED. 

Effect  of  conviction  of  lesser  offense,  as  acquit- 
tal of  greater  charge,  see  "Criminal  Law,"  § 
34. 

§  29.    Conviction  of  lesser  offense. 

[a]  (Iowa;    1S05.> 

Under  an  indictment  charging  an  as- 
sault with  intent  to  rape,  and  also  actual  car- 
nal abuse  of  a  child,  defendant  may  be  convict- 
ed of  assault  and  battery,  or  of  simple  assault. 
-State  v.  Hutchison  (Iowa)  64  N.  W.  610. 

[b]  (Neb.;    1897.) 

Under  an  information  Cor  burglary,  defend- 
ant cannot  be  convicted  under  Cr.  Code,  §  53, 
of  breaking  and  entering  in  the  daytime. — In  re 
McVey  (Neb.)  70  N.  W.  51. 

§  30.    Conviction   of    offense    included    in 
charge. 

[a]     (Iowa:   1805.) 

A  defendant  indicted  under  Code.  §  3857, 
for  maiming  prosecuting  witness,  "with  intent 
to  maim  and  disfigure,"  may  be  convicted  of  the 
crime  of  "an  assault  with  intent  to  commit  great 
bodily  injury,"  under  Code.  §  4465,  since  the 
former  offense  necessarily  includes  the  latter. — 
State  v.  Akin  (Iowa)  62  N.  W.  667. 

[I>]     (Iowa;    1897.) 

Code,  §§  4465.  4466,  providing  that  on  an 
indictment  for  an  offense  consisting  of  different 
degrees  the  jury  may  find  defendant  guilty  of 
a  degree  inferior  to  that  charged,  or  of  any  of- 
fense necessarily  included  in  that  charged,  does 
not  apply  where  the  facts  show  that  defendant 
is  either  guilty  of  the  crime  charged  or  is  in- 
nocent of  any  offense.— State  v.  Cater  (Iowa)  69 
N.  W.  SSO. 


[o]     (Iowa;    IS97.) 

On  a  prosecution  for  uttering  a  forged  check, 
the  jury  cannot  find  defendant  guilty  of  forgery 
on  the  theory  that  it  is  a  degree  of  the  offense 
charged. — State  v.  Bigelow  (Iowa)  70  N.  W. 
600. 

£d]     (Iowa;    1S97.) 

Forgery  is  not  included  in  the  offense  of  ut- 
tering a  forged  check,  within  McClain's  Code, 
§  5851,  providing  that  defendant  may  be  found 
guilty  of  any  offense  which  is  necessarily  in- 
cluded in  the  one  charged. — State  v.  Bigelow 
(Iowa)  70  N.  W.  600. 

[e]     (Iowa:    1897.) 

I  'ode,  §  3902,  provides  that  any  person  steal- 
ing the  property  of  another  is  guilty  of  larceny. 
Section  3903  provides  for  the  punishment  of  any 
person  who,  in  the  nighttime,  commits  larceny  in 
any  store.  Held,  that  one  indicted  for  larceny 
from  a  store  in  the  nighttime  may  be  convicted 
of  larceny,  under  Code,  §  4466,  providing  that 
defendant  may  be  found  guilty  of  any  offense, 
the  commission  of  which  is  necessarily  included 
in  that  charged  in  the  indictment. — State  v.  Nord- 
man  (Iowa)  70  N.  W.  621. 


INDORSEMENT. 

Of  bills  and  notes,  see  "Negotiable  Instru- 
ments," §§  24-41. 

Of  information,  see  "Indictment  and  Informa- 
tion," §  6. 

INEBRIATES. 

See  "Drunkards." 


INFANCY. 

I.  CONTRACTS,  §§  1-3. 
II.  NECESSARIES,  §§  4,  5. 
III.  ACTIONS,  §§  6,  7. 

See,  also,  "Guardian  and  Ward";  "Parent  and 
Child." 

Competency  of  child  as  witness,  see  "Witness." 
§3. 

Contributory  negligence  of  children,  see  "Negli- 
gence," §  26. 

Custody  and  control  of  children,  see  "Parent 
and  Child,"  §  2. 

and  support  of  children  after  divorce,  see 

"Divorce,"  SS  41,  42. 

Equity  jurisdiction  over  trusts  involving  rights 
of  infant,  see  "Trusts,"  §  32. 

Homestead   rights,   see   "Homestead,"   §   15. 

Injuries  to  children  by  defects  in  sewer,  see 
Municipal  Corporations,"  §  78. 

Injury  to  children  on  railroad  track,  see  "Rail- 
road Companies."  §  4S. 

Measure  of  damages  for  injuries  to  unemanci- 
pated  minor,  see  "Damages,"  S  31. 

PI a  attractive  to  children,  negligence  in  main- 
taining, see  "Negligence,"  §  17. 

Proceedings  for  adoption  of  child,  see  "Adop- 
tion." 

Provision  in  will  for  support  of  children,  see 
"Wills,"  §  57. 

Rape  of  female  under  age  of  consent,  see 
"Rape,"  §  1. 

Warning  or  instructing  youthful  employes,  see 
"Master  and  Servant,"  §  28. 


I.    CONTRACTS. 

§   1.   In  general. 

[a]     (Iowa;   1S96.) 

A  minor  who  holds  the  legal  title  to  land  in 
trust  for  an  adult,  under  an  agreement  not  to 
convey  or  incumber  it  without  the  latter's  con- 
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hi  the 

i       i  'i  lows) 

n 

[b]     (Mleb.i    (80S.) 

Bgoi      Ban    y  v.  Rutledge 
mi  Mich.  289. 

§  2.    Ratification. 
(Mich,  i    •  ..,.,  ii 

in  an  action  for  the  price  of  cl  itni 
defendant,    lie   pleadi  [t   appi  an  d 

:ii   tii  ■  time  of  ti"' 

.    hi  me,   in    worl     for   himself;    thai 
there  was  nothing   to  indicate  to  plaii  tin'  that 

-i  of  age;   that  he  did  nol  pit  ad 
Cj   u  i,,T,  pri  senti  d  with  the  bill,  aftei  b  coming 
on  the  return  day  of  the  summons, 
or  in  a   lette)    in  which  he  promised   to  | 
full  if  he  c  mid  gel  t  '  '""'•    aiul 

that  there  was  no  claim  ol  unfair  dealing.  HeW, 
tnat  wheth  i  defei  lanl  ral  ified  the  contract  of 
8ale    ,  the    jury.  — Lynch    v.    Johnson 

(Mich.)  67  N.  W.  908. 

S   3.    Avoidance, 
la]     (Minn.;    1890.) 

A  minor  is  not  estopped  to  sot  up  bis  in- 
fancy us  ii  defense  to  a  mortgage  by  th 

i  the  time  of  its  execution  he  re)  re 
thai  hi  age.      Conrad  v.  Lain-  iissui  -1 

N  W  695,  26  Minn.  389,  followed— Alt  v. 
i ;  roil'.  68  N.  W.  9. 

lb]     (Neb.;    1886.)         .  . 

For  :i  representation  made  by  an  intnnt 
.  .  to  liis  being  of  age  to  estop  him  f  ■ 
ing    infancy   as  a   defense,    the   representation 
must  have  been  fraudulently  made  by  the  in- 
believed  in.  relied  on,  and  acted  upon 
by     the     other     party.— Cobbey     v.     Buchanan 
(Neb.)  67   N    W.  176. 
IS  Neb.  391. 
Disaffirmance    of   note,    rights    of    bona    fide 
holder,  see  '•Negotiable  Instruments,"   §  53. 


II.    NECESSARIES. 

§  4.   What  are. 

(Neb.;    1806.) 

At  the  request  of  an  infant  an  attorney 
examined  the  public  records,  and  advised  the 
infantas  to  his  rights  to  certain  property  inher- 
ited from  his  deceased  father,  llrhl,  that  the 
.  i  s  rendered  by  the  attorney  were  not  nec- 
i.-s. — Cobbey  v.  Buchanan  (Neb.)  67  N.  W. 
176. 

48  Neb.  391. 

§  5.    Question  for  jury. 

[n]     (Mich.;    1896.) 

In  an  action  for  the  price  of  clothing 
sold  defendant,  he  pleaded  infancy.  At  the  time 
of  the  sale  he  was  living  away  from  home. 
Held,  thai  whether  the  clothes  were  necessa- 
ries was  for  the  jury.  —  Lynch  v.  Johnson 
(Mich.)  67  N.  W.  008. 

[b]     (Neb.:    1896.) 

An  infant  was.  by  a  judgment  ol  court, 
duly  committed  to  the  reform  school.  Before 
his  term  expired  he  was  released  on  parol,  dur- 
ing good  behavior.  He  violated  his  parol,  and 
was  taken  into  custody  by  the  sheriff  for  the 
purpose  of  being  returned  to  the  reform  school. 
lie  then  employed  an  attorney,  who  sin 
u  writ  of  habeas  corpus,  and  tested  the  sheriff's 
authority  to  return  him  to  the  reform  school. 
Held,  in  a  suit  by  the  attorney  against  the  in- 
fant for  services  rendered  him  in  the  habeas 
corpus  case,  that  the  court  did  not  err  in  sub- 
mitting to  the  jury  the  question  as  to  whether 
the  services  rendered  by  the  attorney  were  nec- 
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III.    ACTIONS. 

Action  by  parent  for  injuries  to  child,  see 
ilil."  I  7. 

8   6.    Guardian    ad    litem    or    next    friend. 
|u|     (Micb.  |    :*-:„;., 

i  o    appoint   a   guardian    ad 

tor  infant 
plication    was    made    to    the    circuit 
I,  I,  ve  1 1  i  om  ii  ii  order  ol   t! 

their  testator,  was  an  irregularity  which  ■ 
be  cured  by  the  appointmenl  ol  a  guardii 

appeal  from  th< 
of  the  circuit  court  on  the  appj  ■  pro 

bate  court— In  re  Sanborn's  Estate  (Mich.)  07 
N.    W 

[b]  (Hlch.j    1880.) 

I  nder  2  How.  Ann.  St.  |  8124,  providing 
that.   1  oss  shall  issue  in   the   name  ol 

an  infant  wh,,  is  solo  plaintiff,  a  competem  poi- 
son shall  be  appointed  as  next  friend 
he  responsible  for  the  costs,  it  is  not  required 
that  the  person  so  appointed  shall  be 
re  ponsible  financially,  but  that  he  shall  be  an 
swerable   or    liable    for    the   costs.— Kahidon    v. 
Muskegon  Circuit  Judge  (Mich.)  08  N.   \V.  147. 

[c]  (Wis.:    1896.) 

A  guardian  ad  litem,  appointed  for  an  in- 
fant defendant   by   the  court  in  which  thi 
tion  is  prosecuted,  pursuant  to  Rev.  St.  §  2613, 

may  appeal  from  a  judgment  against   the  ' 

of    court. — Tyson   v.    Tyson 
08  N.  \V.  1010. 

§  7.   Pleading  and  evidence. 

[a]  (Mien.;   is:><;.> 

In  an  action  for  the  price  of  goods,  where 
defendant  pleads  infancy,  the  burden  of  proof 
is  on  hira  to  show  that  fact. — Lynch  v.  Johnson 
(.Mich.)  (',7   N.   \V.  908. 

[b]  (Neb.:    1s;m;.i 

Represent:! lions  made  by  an  infant  as 
to  bis  being  if  relied  on  as  estopping 

him  from  asserting  infancy  as  a  defense,  must 
be  pleaded.— Cobbey  v.  Buchanan  (Neb.)  67  N. 
W.   176. 

4S  Neb.  391. 


INFORMATION. 

See  "Indictment  and  Information." 
In  the  nature  of  quo  warranto,  see  "Quo  War- 
ranto," §§  4,  5. 


INFORMATION   AND   BELIEF. 


Averments  in  affidavit  for  attachment,  see  "At- 
tachment," §  13. 
Sufficiency  of  denial,   see  "Pleading,"   §  35. 


INHERITANCE. 

See  "Descent  and  Distribution." 
Right  of  aliens,  see  "Aliens,"  §  1. 

INHUMAN  TREATMENT. 

As  ground  for  divorce,  see  "Divorce,"  §§  9,  10. 
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INJUNCTION. 

I.  JURISDICTION,  §§  1,  2. 
II.  RIGHTS   ENFORCED   AND  WRONGS 
PREVENTED,  g§  3-18. 

1.  In  G(  aeral,       3-7. 

2.  Against    Actions  at  Law  and  Proceed- 

ing Therein,  §§  8-10. 

3.  Injunctions    Pertaining   to   Contracts, 

§§  11-13. 

4.  Against  Public  Boards  and  Officers,  §§ 

14,  15. 

5.  Injunctions  Pertaining  to   Highways, 

§  10. 

6.  Against  Torts,  §§  17,  18. 

III.  PLEADING  AND  PARTIES.  §§  19-21. 

IV.  PROCEDURE,  §§  22  -28. 

1.  In  General,  §§  22-24. 

2.  Preliminary    and    Temporary    Injunc- 

tion, §§  25,  26. 

3.  Dissolution,  §§  27,  28. 

V.  VIOLATION    AND    PUNISHMENT,    §§ 

29-31. 
VI.  BONDS    AND    ACTIONS    THEREON— 
DAMAGES,  §§  32-35. 

Appealable  orders,  see  "Appeal,"  §  24. 
Discretion  of  court,  see  "Appeal,"  §  202. 


I.   JURISDICTION. 

Original    jurisdiction    of    supreme    court,    see 
"Courts,"  §  15. 

§   1.    Adequate  remedy  at  lair. 

[a]  (Iowa:   1890.) 

Injunction  will  lie  to  restrain  the  wrong- 
ful maintenance  of  a  drain,  whereby  an  unusual 
amount  of  surface  water  is  cast  on  plaintiff's 
premises,  though  defendant  is  fully  responsible 
financially.— Holmes  v.  Calhoun  County  (Iowa) 
00  N.  W.  145. 

[b]  (Neb.:   1895.) 

The  transfer  or  collection  of  an  altered 
negotiable  note  will  not  be  restrained  in  equity, 
as  the  maker  has  an  adequate  remedy  at  law.— 
Erickson  v.  First  Nat.  Bank  (Neb.)  62  N.  W. 
1078. 

44  Neb.  022. 

[o]     (Neb.:    1S95.) 

Where  an  irrigation  company  appropriate 
ed  water  from  a  stream,  and  constructed  a  ditch 
to  supply  the  same  to  nonriparian  landowners, 
a  lower  riparian  owner  who  knew  of  the  ap- 
propriation, and  permitted  the  company  to  con- 
struct its  ditch  without  complaint,  was  not  en- 
titled to  an  injunction  to  prevent  the  use  of  the 
ditch  by  the  company,  but  should  be  confined  to 
his  remedy  at  law. — Clark  v.  Cambridge  &  A. 
Irr.  &  Imp.  Co.,  64  N.  W.  239,  45  Neb.  798. 

§  2.    Legal    titles    in    dispute. 

[a]     (Mich.;   1895.) 

An  injunction  will  not  be  granted  to  en- 
join defendant  from  moving  a  fence  to  a  line 
claimed  by  it  as  the  boundary  from  a  line  claimed 
by  plaintiff  as  the  boundary,  where  the  title  to  the 
intervening  land  has  never  been  adjudicated  at 
law.— Andries  v.  Detroit,  G.  H.  &  M.  Ry.  Co. 
(Mich.)  63  N.  W.  526. 
105  Mich.  5u7. 

tb]     (S.  D.:    1895.) 

A  preliminary  mandatory  injunction  will 
not  issue  to  remove  a  party  from  the  possession 
of  real  property,  pending  an  action  for  the  re- 
covery of  the  same,  and  to  transfer  the  posses- 
sion to  the  adverse  party.  —  Catholicon  Hot 
Springs  Co.  v.  Ferguson  (S.  D.j  04  N.  W.  539. 


II.    RIGHTS  ENFORCED  AND  WRONGS 
PREVENTED. 

By  state  court  against  proceedings   in   federal 

court,  see  "Courts,"  §  27. 
By  taxpayer,   see   "Municipal   Corporations,"   § 

202. 

Mode  of  testing  legal  existence  of  municipal  cor- 
poration, see  "Municipal  Corporations,"  §  16- 

To  enforce  contract  with  city,  see  "Municipal 
Corporations,"  §  70. 

Against 

Collection  of  tax,  see  "Taxation,"  §§  18.  49. 

Diversion  of  water,  see  "Waters  and  Water 
Courses,"  §  S. 

Enforcement  of  street  assessment,  see  "Mu- 
nicipal Corporations,"  §   149, 

Execution,  see  "Execution,"  §§  17,  "ti. 

Exercise  by  corporation  of  corporate  fran- 
chises,  see  "Corporations,"  §§   101-103. 

Flowage,  see  "Waters  and  Water  Courses," 
§§  11,  12. 

Interference  with  ferry  franchise,  see  "Ferry," 
§  2. 

with  natural  flow  of  surface  water,  see 

"Surface  Water,"  §  3. 

Issuance  of  license  to  sell  liquors,  see  "Intox- 
icating Liquors,"  §  10. 

Liquor  nuisance,  see  "Intoxicating  Liquors," 
§§  40,  47. 

Nuisance,  see  "Nuisance,"  §  8. 

Obstruction  of  highway,  see  "Highways,"  § 
29. 

Shutting  off  gas,  see  "Gas  Companies." 

Violation  of  franchise  of  building  association, 
see  "Building  and  Loan  Associations,"  §  1- 

Wrongful  use  of  trade-names,  see  "Trade- 
Marks  and  Trade-Names,"  §  2. 


1.  IN  GENERAL. 

§   3.    Aiding   legal   proceedings. 

(S.  D.:    I8!>5.) 

An  allegation,  in  a  complaint  in  an  ac 
tion  for  the  recovery  of  real  property,  that  de- 
fendant, without  right  or  title,  and  by  fraud 
and  stealth,  took  possession  and  ejected  plain- 
tiff from  the  premises  in  suit,  and  has  ever 
since  withheld  the  same  by  force  and  violence, 
did  not  entitle  plaintiff  to  ancillary  equitable 
relief  by  injunction  pending  the  litigation.  — 
on  Hot  Springs  Co.  v.  Ferguson  (S.  D.) 
64  N.  W.  539. 

§  4.    Against  invalid  submission  of  con- 
stitutional amendment. 
(S.  D.;    1896.) 

Injunction  will  not  lie  at  the  instance  of 
a  taxpayer  and  elector  to  enjoin  the  submission 
to  the  vote  of  the  people  of  a  constitutional 
amendment  because  the  submission  is  invalid- 
as  such  taxpayer  would  receive  no  substantial 
injury  from  such  submission. — State  v.  Thorson 
(S.  D.)  68  N.  W.  202. 

§   5.    Restraining  corporation  from  doing 
business. 
(Wla.;    lWlil.i 

An  unauthorized  payment  to  defendant  cor- 
poration of  dues  and  assessments  belonging  to 
plaintiff,  or  imminent  danger  of  collection  by 
and  payment  to  the  defendant  of  such  dues, 
does  not  authorize  the  enjoining  of  defendant  or 
its  officers  from  carrying  on  its  business. — Su- 
preme Court  of  Independent  Order  of  Foresters 
of  Canada  v.  Supreme  Court  of  United  Order  of 
Foresters  (Wis.)  08  N.  W.  1011. 

§   6.    Complainant  as   wrongdoer. 
(Mich.;    189(5.) 

The  closing  of  a  private  alley  will  not  be 
enjoined  where  it  appears  that  complainant,  to 
enable  him  to  secure  the  injunction,  destroyed 
the  fence  closing  the  alley,  and  a  Her  it  was  re- 
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lefendant  hat  1 1 1 . ■ 

.!i  in    de- 

De  Sale  v.  U  h.)  66  N.  W.  181. 

§  7.    Where    threatened    acts    have    been 
performed. 
(IOTTUj     1806.) 

that  an  alleged  unlawful 

ctioD  and  malntenam  I  affect 

.  ourl  to  enjoin  lis  no 

Holmes  vi  Calhoun  Com  i  lili  N.  W. 

145. 


2.  AGAINST  ACTIONS  AT   LAW  AND 
PROCEEDINGS  THEREIN. 

§  8.   Against  action  at  law. 
[u]     (Minn. |    1806.) 

A  creditor  of  an  insolvent  debtor  provi  d 
its   claim    in    the    insolvency    p 
requested  the  assignee  to  comi  action, 

as  such,  in  i  be  anol  tier  state,   to  Bel 

aside,  as  in  fraud  of  creditors,  a  conveya 
land  in  that  state  made  by  the  insolvent  to  his 
wife.    The  i  ommenced  the  action,  ami 

subsequently  (he  creditor,  in  its  own  nam 
for  its   exclusive   benefit,   sued   the   Bame    de 
fondants  in  the  same  court  to  subject  the  land 
to  the  payment  of  the  greater  part  of  its  debt. 
Ilelil.   in   an  action    by  the  assignee  I 
insolvent,    his    wife,    and    the    creditor,    all    the 
parties  being  citizens  of  Minnesota,  and    il    not 
appearing  that  there  are  any  nonresident   cred 
itors   of   the   insolvent,   that   the  con 
directed    the    insolvent's    wife    to    convey    the 
land  so  conveyed   to  the  assignee  as  such,   and 

enjoined    the    bank    from    further    pics. 

iis  suit.  Jenks  v.  Ludden  (1886)  27  X.  W. 
1S8.  34  Minn.  4S2.  distinguished.— Hawkins  v. 
Ireland,  67  X.  W".  73. 

G4  Minn.  339. 
£b]     (Minn.!    1896.) 

A  court  of  equity  of  Minnesota  has  pow- 
er to  restrain  one  of  the  citizens  of  that  slate, 
of  whom  it  has  jurisdiction,  from  prosecuting 
an  action  in  a  foreign  state  when  necessary 
so  to  do  to  enable  justice  to  be  done  by  the 
court,  and  prevent  one  citizen  from  ohtaining 
an  inequitable  advantage  of  another. — Hawkins 
v.  Ireland  (Minn  I  67  N.  W.  73. 

01  Minn.  339. 

§  9.    Against  action  in   another  state. 

(Wis.;    1805.) 

Injunction  will  lie  to  restrain  a  resident 
of  the  state  from  collecting  from  another  resi- 
dent, by  means  of  garnishment  proceedings  in 
another  state,  wages  exempt  by  the  laws  of  the 
state  of  their  residence.  —  Griggs  v.  Doctor 
61  N.  W.  761,  89  Wis.  161. 

§    10.    Against  entry  of  judgment  on  ver- 
dict. 
(Minn.;    1896.) 

The  complaint,  in  an  action  by  the  stock- 
holder of  an  insolvent  corporation,  on  behalf  of 
himself  and  the  other  stockholders,  against  the 
receiver  of  the  corporation  and  his  vendee,  al- 
leged that  the  receiver  sold  the  property  of  the 
corporation  on  credit,  and  never  received  any 
part  of  the  price,  in  violation  of  the  order  of 
sale,  and  prayed  that  an  injunction  issue  re- 
straining the  vendee  from  disposing  of  the  prop- 
erty, that  tho  transfer  bi  d  void,  and 
that  the  property  be  restored  to  the  court  for 
the  benefit  of  the  creditors  and  stockholders. 
At  the  time  the  action  was  commenced  at 
action  in  the  same  court  was  pending,  wherein 
the  receiver  was  plaintiff  and  the  stockholder 
and  others  were  defendants,  upon  an  undertak- 
ing executed  by  those  defendants  to  the  receiv- 
er, whereby  they  promised  to  pay  the  price  of 
the  property  if  the  receiver  would  deliver  the 


'     a    the 

plaint;  ..t  entitled  to  an  in- 

junction re  training  -  r  from  on 

judgment    on    his    \  i-rdict.— To/.er   V.   O'Gorman 
I. Minn.)  07  N.  \\  . 


3.  INJi  NOTIONS  PERTAINING  TO   CON- 
TRAI 

§11.    Against  breach  of  contract. 

|n|     (Mich. I    l^!Mi., 

One    obtaining    a    chattel    mortgage   on   a 

BtOCk  of  g Is  to  secure  his  debt,  at   the 

On    of    the 

and  coi  teas  >'iy  the  benefit  of  bim- 

)  I  their  other  credit- 
ors, will,  iii  fraudulent  represen- 
tations or  a  violation  of  the  agreement  by  the 

I,  be  enjoin  elling  the 

erty   under   his   a 

the  in  creditors. — Kolfe 

v.  Burnham  (Mich.)  68  N.  W.  080. 

[I»]    (Nefo.i    is:m;.) 

<  h  of  a  contract  by  a  judgment 
or  with  one  of  the  judgment  debtors,  to 
first  levy  upon  and  exhaust  property  of  the 
other  debtor  before  levying  upon  that  of  the 
one  with  whom  the  agreement  was  w 
properly  I"-  enjoined.— Gibson  v.  McClay  (Neb.) 
66  X.  W.  851. 

47  Neb.  900. 

§   12.    Agreements  void  as  against  pnblio 
policy. 

(Micl,.:    189S.) 

Plaintiffs,  under  an  agreement  or  convey- 
ance void  as  against  public  policy,  entered  into 
possession  and  made  improvements  upon  land. 
and  rested  upon  the  land  one  end  of  a  dam 
used  in  operating  their  mill,  which  dam  caused 
a  part  of  the  land,  of  little  vain-,  to  be  I 
all  the  time.  The  mill  was  built  on  plaii 
land,  and  equipped  at  a  large  i  for  the 

purpose  of  manufacturing  timber  which  they 
owned  in  that  section.  These  improvements 
largely  increased  the  value  of  the  rest  of  the 
land  of  plaintiffs'  grantor.  Defendants, 
plaintiffs  had  thus  held  possession  for  several 
years,  obtained  a  deed  of  the  same  land  from 
the  widow  of  plaintiffs'  grantor.  Held  that,  de- 
fendants having  brought  an  action  of  ejectment, 
a  bill  in  equity  would  not  lie  to  restrain 
from  interfering  with  the  dam  until  plaintiffs 
had  time  to  cut  and  manufacture  their  timber. 
Grant,  J.,  dissenting. — Carley  v.  Gitchell  (Mich.) 
02  X.  W.  1003. 

105  Mich.  38. 

§   13.    Restraining   negotiations    of  notes. 

(Nel>.:    1X95.) 

The  mere  apprehension  that  the  witnesses 
by  whom  defendant  expects  to  establish  his  de- 
fense to  a  note  may  die  or  move  away  is  not  suf- 
ficient ground  for  restraining  the  transfer  of  the 
note,  as  the  testimony  of  witnesses  may  be  per- 
petuated under  Code  Civ.  Proc.  §§  421—427.— 
Erickson  v.  First  Xat.  Bank  (Neb.)  62  N.  \V. 
1U7S. 

44  Neb.  022. 


4.  AGAINST  PUBLIC  BOARDS  AND  OFFI- 
CERS. 

§   14.    Against   city  council. 

(Neb.;    1S97.) 

Where  a  city  council,  without  authority, 
are  about  to  remove  the  mayor,  he  is  not  re- 
quired  to  wait  until  the  council  has  actually 
ejected  him  from  his  office,  but  may  by  injunc- 
tion prevent  such  removal. — Stablhut  v.  Bauer 
(Neb.)  70  N.  W.  496. 
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§   15.    Against  county  boards  and  officers. 

;u]     (Minn.;    1S97.) 

injunction  will  lie  to  prevent  unauthorized 

m  by  the  county  commissioners  and  county 

auditor  on   a  second  petition   for  a  change  of 

countv  seat.— Streissguth  v.  Geib  (Minn.)  69  N. 

\V.   1097. 

[1>]     (Nob.)    1S96.) 

A  court  of  equity  will  not,  at  the  suit  of  a 
private  individual,  enjoin  the  county  clerk, 
treasurer,  and  county  judge  from  appointing 
county  commissioners,  under  Comp.  St.  1895,  c. 
18,  art.  4.  S  (iS,  the  remedy  being  complete  at 
law,  by  quo  warranto  against  the  persons  appoint- 
ed.—Fort  v.  Thompson  (Neb.)  09  N.  W.  110. 


5.  INJUNCTIONS  PERTAINING  TO  HIGH- 
WAYS. 

§   16.   Against      construction      of      plank 
road. 

[a]     (Mien.;   1896.) 

Injunction  will  lie  to  prevent  a  planlc- 
road  company  from  constructing  its  road  of  a 
material  other  than  that  required  by  statute. 
and  which,  if  used,  will  render  the  roadbed 
dangerous. — Detroit  &  Erin  Plank-Road  Co.  v. 
.Macomb  Circuit  Judge  (Mich.)  67  N.  W.  531. 

[1>]     (Micli.;    1896.) 

Where  such  an  injunction  has  been  is- 
sued, the  court  may  modify  it,  if  satisfied  that 
to  do  so  would  be  to  the  advantage  of  the  pub- 
lic, and  would  not  result  in  the  creation  of  a 
ice  dangerous  to  the  traveling  public. — 
Detroit  &  Erin  Plank-Road  Co.  v.  Macomb  Cir- 
cuit Judge  (Mich.)  07  N.  W.  531. 


6.  AGAINST  TORTS. 

§   17.    Against  conspiracy. 
(Mien.;   1896.) 

A  wife,  who  was  a  nonresident,  filed  a 
bill  against  her  husband  and  his  co-defendant 
W..  alleging  that,  while  living  in  California,  her 
husband  owned  a  mortgage  on  W.'s  property  in 
Michigan;  that  W.  came  to  them  to  secure  a 
release  of  the  mortgage,  but,  failing  in  this,  aft- 
erwards obtained  undue  influence  over  her  hus- 
band, induced  him  to  turn  over  to  him  the  mort- 
gage and  other  property,  and  to  return  with  him 
to  Michigan;  that  there  her  husband  gave  a  re- 
lease  of  the  mortgage  to  W.,  turned  over  to 
him  household  furniture  belonging  to  complain- 
ant, and  falsely  reported  that  complainant  had 
run  away  with  a  paramour  and  would  not  re- 
turn to  Michigan.  The  prayer  was  for  an  in- 
junction restraining  W.  from  disposing  of  or  in- 
cumbering his  property,  for  divorce  and  alimony 
from  her  husband,   and  that  the  decree  for  ali- 

should  be  a  lien  on  W.'s  property.  Fur- 
ther, that  if  she  could  not  legally  tile  a  bill  for 
divorce  because  she  was  a  nonresident,  the  in- 
junction be  continued  till  she  could  acquire  a  res- 
idence.  Eeld,  that  the  facts  were  sufficient 
to  show  such  a  conspiracy  to  deprive  complain- 
ant of  property  rights  as  would  entitle  her  to  an 
injunction  as  prayed. — Smith  v.Waalkes  (Mich.) 
66  X.  W.  679. 

§   18.    Against  trespass, 
[a]     (Iovra;   1896.) 

Equity  will  enjoin  repeated  and  continu- 
ed trespasses  on  land  where  the  trespasser  is  in- 
solvent.—Martin    v.    Davis    (Iowa)    03    N.    W. 

|i>]     (Neb.;   ]S9c;.> 

It  is  no  defense  to  an  action  to  restrain 
a  continuing  injury  to  land  that  the  injury  is 
in  part  threatened  by  the  acts  of  another  than 
defendant,  since  plaintiff  has  his  remedy  against 
each  one  contributing  to  the  injury.— jacobson 
v.  Van  Boening  (Neb.)  66  N.  W.  093. 

4S  Neb.  SO. 

4  N.W.DIU.-30 


[Cj     (Neb.;    1896.) 

Injunction  will  issue  to  restrain  a  con- 
tinuing injury  to  land,  caused  by  an  unlawful 
discharge  of  surface  waters  thereupon  by  an 
adjoining  proprietor,  though  at  the  time  the 
injunction  is  asked  no  actual  injury  has  occur- 
red.— Jacobson  v.  Van  Boening  (Neb.)  66  N.  W. 
993. 

48  Neb.  80. 

Id]     (Neb.;    1896.) 

One  of  two  adjoining  property  owners, 
whose  rights  and  estate  are  threatened  by  the 
proposed  erection  about  to  be  made  by  the 
other  of  an  additional  story  to  a  party  wall, 
is  entitled  to  an  injunction.— Calmelet  v.  Sieh' 
(Neb.)  67  N.  W.  467. 
48  Neb.  505. 


III.   PLEADING  AND   PARTIES. 

§19.    Petition. 

(Neb.:    1894.) 

One  railroad  company  cannot  be  re- 
strained from  constructing  a  road  on  land  be- 
cause of  defects  in  the  proceedings  to  condemn 
a  right  of  way  over  the  same,  prosecuted  by 
another  company,  where  the  only  connection  of 
the  two  companies  shown  by  the  petition  is 
that  such  other  company  is  "the  Nebraska  ex- 
tension of  defendant  company." — Blakeslee  v. 
Missouri  Pac.  R.  Co..  61  N.  W.  118,  43  Neb.  61. 

§  20.    Motion  to  dismiss. 

(Iowa:   1896.) 

Whore  a  petition  to  enjoin  defendant 
from  engaging  in  trade  in  violation  of  a  con- 
tract with  plaintiff  sets  out  the  contract,  and 
avers  that  the  stipulated  amount  agreed  to 
be  forfeited  by  defendant  for  a  violation  of  the 
contract  was  intended  by  the  parties  as  a  pen- 
alty, and  that  defendant  is  insolvent,  defend- 
ant's motion  to  dismiss  the  temporary  injunc- 
tion because  the  contract  set  out  in  the  pe- 
tition provides  a  fixed  sum  as  stipulated  dam- 
ages recoverable  only  at  law,  admits  all  facts 
well  pleaded  by  the  petition,  and  cannot  be  sus- 
tained.— Beeman  v.  Hexter  (Iowa)  67  N.  W. 
270. 

§21.    Parties. 
(Neb.;    1S96.) 

A  county  board  is  not  a  proper  party  de- 
fendant in  an  action  to  enjoin  the  opening  of  a 
highway  located  and  established  by  it. — Hodges 
v.  Board  of  Sup'rs  of  Seward  County  (Neb.)  68 
N.  W.  1027. 


IV.    PROCEDURE. 

Recovery  of  money  collected  in  violation  of  in- 
junction, see  post,  §  30. 


1.  IN  GENERAL. 

§  22.    Bond. 

[a]  (Iowa;    1895.) 

Pending  a  suit  for  specific  performance, 
it  was  error  to  make  an  order  upon  an  unveri- 
fied motion,  without  the  introduction  of  any 
evidence  or  the  filing  of  a  bond,  enjoining  de- 
fendants from  interfering  with  plaintiff's  pos- 
session  of  the  la  nil  in  controversy. — Pendleton  v. 
Laub  (Iowa)  64  N.  W.  653. 

[b]  (Neb.;   1896.) 

A  bond  given  to  secure  a  restraining  or- 
der will  not  give  effect  to  a  temporary  injunc- 
tion subsequently  allowed  in  the  same  case. — 
State  v.  Green  (Neb.)  67  N.   W.  162. 
48  Neb.  327. 
[e]     (Neb.;    1896.) 

Where  a  temporary  injunction  has  never 
been  operative,  owing  to  the  failure  to  give 
the  undertaking  required  by  statute,  the  giving 
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48  Neb.  327. 

§  23.    Provision*   of   decree. 

''""'V,,  faction  by  one  of  Beveral  judgment 

debtors  to  enjoin  a  sale  by  >l "-editor  as  being 

fa  breach  ..f  an  agreement  by  the  latter  to  Bret 

ther  debtors,  the 

,,,.,,,.  i,  C0r  plaintiff,  should  not  restrain  any 
levyaga  asl  pfaintiffs  property  until  such  time 
I  ;■  ,  tier  debtors  Bhall  be 

u.,i,!    but  confi I  '"  '! 

Kue,  and  more  particular^ 
the  sale  threatened.— Gibson  v.  McClay  (Neb.) 
66  N.   W.  851. 

47  Neb.  900. 

5   24.    Stay   of  injunction. 


temporary  I 

cr  which   di 

both  in  J,  that  th(   hearing  on  the 

.;•..-..  «in.i.   ' 

ing  that  only  om  or„  .  "? 

on  upon  tl  !m   v  w 

addler  (Iowa)   to  N.  w. 

. 

§   28.    On    filing   bond. 
(Neb.l     1800.) 

Pi      r       I     i:77     I    I 

for  thi 

i!,,-  dissolution  of  a  temporary 
no    application    to    e 
granted   to   .  the  comm 

until  a  hearing  can  be  had  upon  an  applii 
injunction.— State   v.    ' 
(Neb.)  67  N.  W.  162. 
48  Neb.  327. 


(MU1n'  at  action  to  enjoin  defendant  from 
damming  a  creek  along  which  both  complainant 
:ul,l  defendant  owned.tiinber  land,  .....  1  ;  1  ■>  f 
of  the  answer  admitting  the  material  facts  a 
leged  bj  complainant,  but  denying  that  any  seri- 
ous injury  would  be  caused  to  its  land,  and.al- 

that  the  dam  was  p. «ary  to  provide* 

;  water  to  Boat  defendant's  logs,  .that  its 
,,,„,,,  „„,  be  brought  down  to  its  mill  with- 
„",  the  use  of  the  dam,  and  that  to  restrain  11 
Erom  Maintaining  the  dam  would  cause  it  an 
,,;-,,,  greater  than  the  damage  to  com- 
riainant,  the  court  suspen 1  the  temporary  in- 
junction before  issued  for  60  days,  

giving  bond  to  pay  any  damages  winch 
miffht  result  and,  at  the  end  of  such  time,  sus 
7i  L  60' days  more.  Held,  that  a  re- 
fusal to  further  suspend  the  same,  at  the  end  of 
the  120  days,  to  enable  defendant  to  get  out  the 
remainder  of  its  loss,  would  not  be  disturbed.— 
Mie  "111  Land  &  Iron  Co.  v.  Cleveland  Saw- 
mill &  Lumber  Co.  (Mich.)  66  N.  W.  953, 

2    PRELIMINARY    AND   TEMPORARY    IN- 
JUNCTION. 

§   25.    When  granted. 

(I°W A  city  having  passed  an  ordinance  fixing 
the  rate  at  which  a  water  company  therein 
should  furnish  water,  and  it  being  stipulated 
that  if  such  an  ordinance  was  valid,  though  it 
nad  fixed  a  rate  less  than  the  average  rate  in 
ether  cities,  which  a  previous  ordinance  pro- 
vided should  be  the  rate  fixeH,  either  by  agree- 
ment or  arbitration,  it  should  be  prima  facie 
evidence  that  the  rate  therein  Prescribed  was 
reasonable,  a  temporary  injunction^  should  be 
granted,  1  ompelling  the  company ^to.  furnish  wa- 
fer at  such  rate.-City  of  Des  Moines  v.  Des 
Moines  Waterworks  Co.  (Iowa)  64  N.  W.  -'■'. 
Des  Moines  Waterworks  Co.  v.  City  of  Des 
Moines,  Id. 
§  26.    Issuance  of  order. 

(Neb'\  county  judge  possesses  the  power  to 
allow   a  restraining  order  pending  a  hearing  ot 
an  application  Cor  a  b  mporary  in3«nctional  or- 
der.-State  v.  Green  (Neb.)  67  N.  W.  162. 
48  Neb.  327. 


3.  DISSOLUTION. 
§   27.    Motion  to  dissolve. 

<IOTrOn  VmiHeation  for  injunction,  a  hearing 
was  had  on  petition  and  affidavits,  and  a  tem- 
porary injunction  was  granted.  Afterwards,  up- 
on™   supplemental   petition   being  filed,  another 


V.    VIOLATION   AND   PUNISHMENT. 

§   29.    Violation. 

la]     (Mien.;    18970  _  ,  _ 

An  injunction  restraining  the  officers  of  a 

municipal   corporation    from   issuing   bonds  oi 

the  corporation,   because  of  irregularity   in  the 

election  authorizing  them,  does  not  preclude  tie 

t0  issue  the  bonds  "pen  a  new  election 
Blniels  v.  Long  (Mich.)  69N.  W.  1112. 

[bl     (Ifeb.i    1896.)  .«*__. 

In  a  se.it  to  enjoin  the  issuance  of  a  I 
oxer's   deed    on    the    ground    that    the    sale    was 
violation  of  an  injunction,  plaintiff  must 
l1  the  time  of  the  sal-  the  decree  for 
an  injunction  was  in  existence.— Monell  v.  Irey 
(Neb.)  66  N.  W.  289. 
47  Neb.  213. 

[c]     (S.  I).:    18»«.)  .      , 

\  ,;,  ecuted  by  a  party  who  bas 

been  enjoined  from  transferring  or  incumbering 
his  proper! v.  real  and  personal,  until  the  t 
order  of  the  court,  is  not  valid  as  against  1 
terest  of  the  plaintiff,  in  whose  behali  the  miunr- 
tion  order  was  granted,  in  the  hands  oi  a  party 
having  actual  notice  of  the  injunction  order  at 
the  time  the  mortgage  was  so  executed.— sea- 
man v.  Galligan  (S.  1)  1  66  N.  W.  45a 

§   30.    Recovery  of  money  collected  in  vi- 
olation of  injunction. 

(        Where  -money  is  collected  in  violation  of 
a  temporary  injunction,  a  judgment  making  the 
iniunction  perpetual   should  pr  nde  thai 
tiff   recover   of   defendant   tte   amount   so   col 
lected.-Griggs  v.  Doctor  (Wis.)  Gl  N.  W.   .01. 
89  Wis.  161. 


§   31.    Pnnishnient — Contempt. 

[a]    ^Mich.^l*.M..I  g]^    ^    bU]    against    h 

husband  and  another,  aUeging  a  conspiracy  to 
defraud  her  of  property,  pursuant  to  which  the 
husband's  co-defendant  had  obtained  the  same, 
and  praying  an  injunction  restraining  the  dis- 
posal or  incumbrance  of  the  property,  for 
divorce  and  alimony  from  her  husband,  and 
that  the  decree  for  alimony  should  be  a  ben  on 
the  property,  and  that  if  she  could  not  file  a 
bill  for  divorce,  because  of  her  nonresidence, 
the  injunction  be  continued  until  she  acquired 
a  residence.  After  service  of  the- writ  the  hus- 
band's co-defendant  executed  a  mortga 
the  property,  and  thereafter  the  husban. 
Held]  that  the  suit  did  not  thereby  abate  ...  oe 
to  puree  the  co-defendant  of  contempt.— Smith 
v°Wa:ilkes(Mieh.l.Hi  N.  W.  679. 

Ibl  Persons  knowingly  violating  a  prelimi- 
nary injunction  may  be  punished  as  for  con- 
tempt of  courts  though  they  would  be  entitled i  to 

have   the   injunction    vacated  on   a   trial   on    the 
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merits  of  the  case.— Wilber  v.  Woolley  (Neb.)  62 
X.  W.  1095. 

44  Neb.  739. 

[c]     (Xeb.;    1885.) 

One  violating  an  injunction  is  liable  to 
trial  ami  sentence  of  line  and  imprisonment  by 
the  court  issuing  the  injunction,  under  Code 
Civ.  Proc.  §  260. — Zimmerman  v.  State  (Neb.) 
64  N.   \V.  375,  46  Neb.  13. 

Violating  injunction  against  maintenance  of 
liquor  nuisance,  see  "Intoxicating  Liquors,"  § 
53. 


VI.    BONDS  AND  ACTIONS  THEREON— 
DAMAGES. 

Bond  to  procure  dissolution,  see  ante,  §  28. 
to  procure  stay  of  injunction,   see  ante,   § 

a-O. 

?   32.    Liability  in  general. 

(Wis.;    JSOG.) 

An  order  sustaining  a  motion  to  vacate  or 
dissolve  a  temporary  injunction  is  not  a  final 

ion  within  Rev.  St.  §  2778,  providing  for  an 
undertaking  by  plaintiff  that  he  will  pay  the 
parties  enjoined  such  damages  as  they  may  sus- 
tain from  the  injunction  if  the  court  ''finally  de- 
cide"  that  plaintiff  was  not  entitled  thereto; 
damages  to  be  ascertained  by  reference  or  oth- 
erwise, as  the  court  may  direct. — Supreme  Court 
of  Independent  Order  of  Foresters  of  Canada  v. 
Supreme  Court  of  United  Order  of  Foresters 
i Wis.)  68  N.  W.  1011. 

§  33.    Action  on  bonds. 

[a]     (Neb.  j    1805.) 

A  right  of  action  on  a  bond  given  on  the 
granting  of  a  temporary  injunction  in  an  action 
for  a  permanent  injunction  does  not  accrue  until 
the  final  determination  of  the  action. — Browne  v. 
Edwards  &  McCulloch  Lumber  Co.  (Neb.)  62 
X.  W.  1070. 
44  Xeb.  361. 

lb]     i  Xeb.;    1895.) 

A  right  of  action  on  a  bond  given  on  is- 
suing of  a  temporary  injunction  does  not  accrue 
on  the  dissolution  of  such  injunction,  where  such 
order  of  dissolution  was  made  by  the  judge  at 
chambers,  he  having  no  jurisdiction  to  make  the 
same.— Browne  v.  Edwards  &  McCulloch  Lum- 
ber Co.  (Xeb.)  62  X.  W.  1070. 

44  Xeb.  361. 

5  34.  Evidence. 

(Iowa:   189C.) 

In  an  action  on  an  injunction  bond,  plain- 
tiff makes  out  a  prim.',  facie  case  by  establish- 
ing the  dissolution  of  the  temporal  injunction, 
and  the  dismissal  of  the  original  suit,  and  the 
harden  is  on  defendant  to  show  that  the  injunc- 
tion was  rightfully  issued.— Findlay  v.  Carson 
(Iowa)  66  N.  W.  759. 

§  35.    Attorney's   fees  and  expenses. 

la]     llniva;    18!»7.) 

In  a  suit  to  vacate  a  judgment,  and  to  en- 
join the  enforcement  thereof,  the  injunction  is 
merely  incidental  to  the  main  relief  sought; 
and  hence  attorney's  fees  are  not  recoverable 
by  defendant  in  an  action  on  the  injunction 
^""1—  Leonard  v.   Capital  Ins.  Co.  (Iowa)   70 

lb]     (Neb.;    1S95.) 

Attorney's  fees  for  services  rendered  in 
an  attempt  to  dissolve  a  temporarv  restraining 
order  pending  the  hearing  of  a  motion  to  allow 
a  temporary  injunction  are  not  recoverable  as 
-es.— Carnes  v.  Heimrod  (Xeb.)  63  N.  W 
809. 

45  Neb.  364. 


INNKEEPERS. 

la]     (Mich.;    1S95.) 

An  hotel  keeper  in  whose  safe  a  regular 
boarder  deposits  money  for  safe-keeping  is.  at 
most,  a  bailee  for  hire,  and  is  not  liable  there- 
for where  his  night  clerk  steals  the  money  from 
the  safe,  in  the  absence  of  any  proof  of  want 
of  ordinary  care  in  employing  him. — Taylor  v. 
Downey    (Mich.)    62   X.    W.    716. 

104  Mich.  532. 
fb]     (Mich.;   1S95.) 

An  hotel  keeper  has  no  inn  keeper's  lien 
for  the  board  of  horse  under  express  agreement 
with  one  who  was  not  the  owner  thereof,  nor  a 
guest  at  the  hotel.— Elliott  v.  Martin  (Mich.)  63 
X    W.  525. 

105  Mich.  506. 


INNOCENCE. 

Presumption  of,  see  "Criminal  Law,"  §  159. 

IN  PAIS. 

See  "Estoppel,"  §§  6-30. 


See  "Coroner." 


INQUEST. 


INSANITY. 


I.  GUARDIAXSHIP    AND    COMMITMENT 
TO  ASYLUM.  §§  1-3. 
II.  CONTRA  PTS     AND     CIVIL    DISABILI- 
TIES, §§  4-8. 

Action  by  guardian  in  behalf  of  ward  for  di- 
vorce, see  "Divorce,"  §  14. 

Capacity  to  commit  crime,  see  "Criminal  Law." 
85  7-9. 

Effect  on  running  of  limitations,  see  "Limita- 
tions of  Actions,"  §  21. 

Libel  in  charging  insanity,  see  "Libel  and  Slan- 
der," §  1. 

Location  of  Asylum,  see  "Asylums." 

Mental  capacity  of  witness,  see  "Witness,"  §  2. 

weakness  or  insanity  as  ground  for  rescis- 
sion of  contracts,  see  "Equity,"  §  21. 

Opinion  evidence  as  to  mental  "capacity  or  con- 
dition, see  "Evidence,"  §§  47,  48. 

Removal  of  superintendent  of  hospital,  see 
"Asylums." 

Testamentary  capacity,  see  "Wills,"  §§  1-6. 

Trial  of  issue  specially,  see  "Criminal  Law," 
§  9. 

I.    GUARDIANSHIP  AND   COMMIT- 
MENT  TO   ASYLUM. 

§    1.    Guardianship— Jurisdiction. 
(Iowa;    1S90.) 

The  probate  court  has  original  jurisdic- 
tion  of  actions  to  require  the   guardian   of   an 
insane  person  to  account  for  his  management  of 
the  estate  in  oil  respects,  and  for  his  removal 
—Tiffany  v.  Worthington  (Iowa)  65  N.  W.  817. 

§  2.   —   Accounting. 
(Iowa:    1S95.) 

The  guardian  of  an  imbecile  invested  the 
funds  of  his  ward  in  a  bank  in  a  manner  not  au- 
thorized by  the  court.  Upon  the  appointment  of 
his  successor  he  surrendered  the  certificate  of  de- 
posit to  him,  and  the  latter  made  no  report  to  the 
court  of  the  condition  of  the  ward's  estate,  obtain- 
ed no  direction  as  to  how  investments  should  be 


yac   (g  i) 


.    .1  I    i  ,   I  ,   !1-      I 


Lin  where  it 
the  bank  failed, 
lian   musl  !'.,l'"' 

loss-  Garner  v.  Hendry  (Iowa)  68  N.  W.  ■••'J- 

§   3.    Commitment— Rifi;ht  to  appeal. 

(Mlcli.i    IStMI.)  _  ,.        ,.     .    ■ 

How.  Ann.  St.  §  6779,  providing  t!,:it.  in 
.,11  eo  i  aerwise  ]"••-  ided   i  n 

bj  an  ord< 
may  appeal  to  the  circuit  court,  doi 
apply  to*an  ordi 

bate  on  application   tor   the  coi 

he  insane  asylum  b  te   pa 

„„..r   ,.„,,   A,,s    L895,  No.   -<>\_  -Spw- 
...  Ingham  Circuit  Judge  (Mich.)  61  N.  W. 
(12. 

II.    CONTRACTS  AND  CIVIL  DISABIL- 
ITIES. 

§  4.    In  general. 

(  °WThe  disallowance  of  alimony  in  n  d 
dismissii  g  a  petition  for  divorce  against  an  m- 
husband  di  >ar  the  wife  of  right  to 

support   from  her  husband's  estate.— lifiany  v. 
Worthington  (Iowa)  65  N.  W.  817. 

§   5.    Contracts— Validity. 

[a]     (Minn.;    1890.) 

If  at  the  time  of  making  a  deed  of  his 
property,'  one  under  guardianship  us  a  lunatic 
wis  in  fad  of  sound  mind,  and  the  contract 
was  fair,  and  the  guardianship  had  1 n  prac- 
tically abandoned,  the  deed  was  valid,  thougb 
the  guardian  was  not  formally  discharged.— 
Thorpe  v.  Hanscom  (Minn.)  66  N.  W.  1. 
til    Minn.  201. 

[bl     (Minn.:    1S9(!.>         ...  .     ,.    ,,„„ 

A   contract   of  one   who  is   insane,   but  has 

not  been  so  adjudged,  is  voidable  only,  and  not 

yoid—  Morris     v.     Great     Northern     Ry.     Co. 

i  Minn.)  69  N.  W.  G28. 


§   6u   Disaffirmance. 

[n]     (Minn.;    1S96.)  ,  , 

Where  an  executed  contract  has  been 
made  with  an  insane  person  in  good  faith  for 
a  valuable  consideration  and  without  noticeof 
the  insanity  (there  having  been  no  inquisition 
and  finding  'if  insanity),  the  insane  person 
must  elect,  within  a  reasonable  time  after  re- 
gaining his  mtntal  capacity,  whether  he  will  af- 
firm or  disaffirm  the  contract— Morris  v.  Great 
Northern  Ry.  Co.  (Minn.)  69  N.  W.  628. 
[b]     (Minn.!    1896.) 

To  entitle  one  to  rescind  an  executed  con- 
tract made,  while  he  was  insane,  with  another 
having  no  notice  of  the  insanity,  he  must  re- 
turn whatever  consideration  he  has  received; 
and  it  is  immaterial  that  the  contract  was 
made  and  consideration  oaid  by  a  third  person 
for  the  benefit  of  the  party  seeking  to  rescind. 
—Morris  v.  Great  Northern  Ry.  Co.  (Minn.)  bU 
N.  W.  628, 

§  7.  Sufficiency  of  evidence  of  insan- 
ity. 

(Wis.:    1S9.-..) 

In  an  action  to  recover  on  an  insur- 
ance policy  which  the  insured  had  exchanged 
for  another,  under  which  recovery  was  barred 
by  the  manner  of  his  death,  evidence  intended 
to  establish  his  insanity  at  the  time  of  such  ex- 
change showed  that  during  the  later  months 
of  his  life,  and  prior  to  the  exchange,  he  had 
grown  quarrelsome  and  sullen,  treated  Ins 
mother  unkindly,  had  trouble  with  his  fellow 
laborers,  and  at  times  had  delusions  that  men 
were  chasing  him  ami  trying  to  kill  him,  and 
that  he  finally  committed  suicide.  There  was 
no  evidence  that  he  had  ever  acted  in  an  irra- 
tional manner  relative  to  business  matters. 
Udd   that  it  was  not  error  to  take  from  the  jury 


the  Question  of  b  ; '•    irman  v.  North 

i    \      n  (Wis.)  62  N.  W.  0-1. 
DO  Wis.  l  ii. 

§   8.    Actions. 

[a]     <  ■<•  t\  ii :    1896.) 

ludepi  ndeut  "i  statute,  n<  innot 

be  ,m;i  exl  friend  of  an  In- 

..  Worthiugtun  (Iowa)  Oo 

sir. 

|l>]     | Iowa |    istiii.t 

,  .        |uii       ictlom  b 

th.-ir    "gt 
Section  2570   provides   that 

made  by  their  "; 
i  2565  provides  that  actions  of  a  n 
must    be    brought    by    "his    guardian    or    next 
fri.nd."     Section  2272  authorizes  the  app 
,t  guardians  for  insane  persons.     Si 

2274  provid.-s  that  all  laws  relating   "to  guard 
iane  for  minors,"  in  so  far  t 

1,1,.,  shall  apply   to  "guardians  and  their  wards' 

appointed    under  the   preceding  section.     Bela, 
tie. i  an  action  bi   the  next  friend  of  an  n 

is  not  authorized.— Tiffany  v.  Worthing- 
ton (Iowa)  65  N.  W.  S17. 

[c]     (WU.I   1*97.)  .        , 

At  cotiimon  law,  n  feeble-minded  person  or 
full  age  may  sue  in  bis  awn  name  without  a 
guardian  ad  litem.— Menz  v.  Beebe  (Wis.)  iO  N. 
W.   168. 

[dl     (Wis.;    iwiT.i 

Rev.    St.    S    2615,    providing    that    the   court 

may   appoint    a   guardian   for   an   "insani 

fendant,"   or  for  a   party   who  b mes 

■  .ending  suit,  and  Saul..  &  15.  Ann.   St.  §§  3976- 
3982,    providing    generally    for   the   appointment 
Of    guardians    tor    insane    persons,    do    not     pre- 
clude a   plaintiff,   who  states  in  his   c 
that  he  was  "of  a    weak  and    f  I,    and 

not  of  sufficient  mental  capacity  to  attend  to 
ordinarv  transactions,  or  to  protect  and 
serve  his  proprrtv  rights,"  when  defendant 
fraudulently  procured  an  exchange  ot  land, 
from  suing  in  his  own  name  without  a  guard- 
ian ad  litem  to  set  aside  the  exchange.— Men/, 
v.  Beebe  (Wis.)  71)  N.  W.  468. 


INSOLVENCY. 


i. 
ii. 

in. 

IV 


IN  GENERAL.  §§  1-3. 
PREFERENCES,  §§  4-6. 
THE  ASSIGNEE-ACTIONS,  §5  7-9. 
PROOF        AND        ALLOWANCE        OF 
CLAIMS-ACTION       BY       CRED- 
ITOR, §§  10-14. 
V.  DISCHARGE,  §§  15-17. 

See  also,  "Assignment  for  Benefit  of  Credit- 
ors"; "Compositions  with  Creditors  ;  Re- 
ceivers." 

Of  bank,  see  "Banks  and  Banking,"  *s  2S-39. 

Of  building  association,  see  "Building  and  Loan 
Ass. ,,ia(  ions,"  §  11.  .       „ 

Of  collecting  bank,  see  "Banks  and  Banking. 

Of  corporation,  see  "Corporations."  §§  88-  07. 

Of  co-surety,  effect  on  right  to  contribution, 
see   "Principal  and   Surety,"   5   --'7. 

Of  insurance  company,  see  -Insurance,      s    LS4. 

Of   mutual   benefit   company,   see   "Insurance, 
§  14S 

Of  purchaser,  ground  for  rescissi.  n  by  seller,  see 
"Sale,"  §   c3.  .    .  , 

ution   of  bank  officers  for  receiving 
posits  alter  insolvency,  see  "Banks  and  Bank- 
ing," §§  33-36.  .  ..c*n« 

Right  to  set-off  against  insolvent,  see  feet-Ott 
and  Counterclaim,"  §  9.  . 

What  constitutes,  see,  also,  Assignment  tor 
Benefit  of  Creditors,"  $  3;  "Corporations,  & 
89. 
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I.    IN  GENERAL. 

§   1.    'When  proceedings   authorized. 

(Minn.;    1895.) 

"Where  the  property  of  a  nonresident  in- 
solvent debtor  has  been  attached,  it  is  immate- 
rial, in  proceedings  for  the  appointment  of  a  re- 
ceiver of  his  estate,  that  he  had  made  an  assign- 
ment for  the  benefit  of  creditors  in  the  state  of 
his  domicile,  before  the  property  was  attached. — 
Rollins  y.  Rice  (Minn.)  62  N.  W.  325. 
60  Minn.  35S. 

§  2.    Effect  of  proceedings. 

fn]     (Minn.;    189ft.) 

The  lien  on  the  property  of  a  judgment 
debtor,  acquired  by  the  commencement  of  sup- 
plemental proceedings  against  him,  was  dis- 
solved by  the  making  by  him,  within  10  days 
thereafter,  of  an  assignment  for  the  benefit  of 
his   creditors,   under   the   insolvency   law.    even 

tl gh  the  complaint  of  the  judgment  creditor 

u-:is  on  fiie  for  more  than  20  days  before  the 
entry  of  judgment. — Wolf  v.  McKinley  (Minn.) 
its  N.  W.  2. 

[b]  (Minn.:    1897.) 

A  chattel  mortgage  executed  before,  but 
not  filed  until  after,  an  assignment  by  the  mort- 
gagor for  the  benefit  of  his  creditors  under  the 
insolvency  law,  is  void  as  to  the  creditors. — 
Shay  v.  Security  Bank  of  Duluth  (Minn.)  69 
N.  W.  920. 

[c]  (N.  D.:    1S9<;.> 

Though  the  insolvency  law  is  unconstitu- 
tional as  to  creditors  whose  debts  were  con- 
tracted before  its  passage,  in  so  far  as  it  as- 
sumes to  discharge  claims  without  full  payment, 
it  is  valid  so  far  as  it  provides  for  the  transfer 
of  the  debtor's  property  to  an  assignee  to  be  dis- 
tributed among  his  creditors.  Hence  no  cred- 
itor, whensoever  his  debt  was  contracted,  can 
levy  upon  such  property  after  title  thereto  has 
vested  in  an  assignee  under  the  statute. — Elton 
v.  O'Connor  (N.  V.)  68  N.  W.  84. 

§  3.    Nonresidents       doing      business       in 
state. 

I  Minn.;    1895.) 

A  nonresident  who,  in  connection  with  a 
partner,  buys,  sells,  mortgages,  improves,  and 
leases  lands  within  the  state,  carries  on  business 
in  the  state  within  the  insolvency  laws  (Gen.  St. 
is?s,  c.  41,  §  23;    Gen.  St.  1S94.  §  4227),  so  as 

ake  it  incumbent  on  him.  under  Gen.  Laws 
lsM.  c.  148,  5  1,  as  amended  (Gen.  St.  1S94,  § 

,  when  insolvent,  to  execute  an  assignment 
of  his  property  for  the  benefit  of  creditors  with- 
in 10  days  after  a  part  thereof  has  been  at- 
tached by  a  creditor. — Rollins  y.  Rice  (Minn.)  62 
N.  W.  325. 

60  Minn.  358. 


II.    PREFERENCES. 

See,  also.  "Corporations,"  §§  92,  93;  "Fraudu- 
lent Conveyances,"  §  2. 

Payments  by  bank  with  intent  to  create  pref- 
erences, see  "Banks  and  Banking,"  §  32. 

S  4.    In  general. 

[a]     (Mich.:    1895.) 

Where  a  partner,  before  the  firm  made 
an  assignment,  conveyed  land  to  a  creditor  to 
secure  his  claim,  and  both  parties  acted  in 
good  faith,  other  creditors  of  the  firm  have  no 
right  to  have  such  conveyance  set  aside  as  in 
fraud  of  their  claims,  where  the  receiver  of  such 
firm,  by  paying  the  amount  of  the  secured  claim, 
was  entitled  to  have  a  reconveyance  of  the 
property.  —  Michigan  Trust  Co.  y.  Bennett 
(Mich.)  64  N.  W.  330. 

|l>]     (Minn.;    1895.) 

In  an  action  on  a  negotiable  note  by  a 
bona  fide  indorsee  from  an  insolvent  bank  before 
maturity,  the  maker  cannot  defend  on  the  ground 


that  the  insolvency  taw  in  regard  to  fraudulent 
preferences    was    violated    when   the   note    was 
transferred    to    plaintiff.  —  Haugan    v.    Sunwal 
(Minn. I  62  X.  \V.  3'JS. 
GO  Minn.  367. 

§   5.    What  constitute. 

[a]  (Minn.;   1895.) 

A  transfer  ot  property  by  an  insolvent 
debtor  to  one  of  his  creditors  to  secure  an  exist- 
ing debt  may  constitute  an  unlawful  preference, 
although  the  debtor  was  induced  to  make  the 
transfer  for  the  purpose  of  obtaining  an  exten- 
sion of  credit,  in  the  hope  of  being  thereby  en- 
abled to  continue  his  business. — Penney  v.  Hau- 
gan (Minn.)  63  N.  W.  728. 
61  Minn.  279. 

[b]  (Minn.;    1895.) 

Evidence  that  an  insolvent  bank  trans- 
ferred $17,000  in  promissory  notes  to  a  deposi- 
tor to  secure  his  deposit,  and  that  there  re- 
mained but  $22,000  in  the  bank,  that  the  claims 
of  other  depositors  amounted  to  over  $100,000, 
and  that  the  bank  suspended  payment  two  days 
after  the  transfer,  will  not  justify  a  finding  that 
the  transfer  was  not  made  as  a  preference. — 
Pennev  v.  Haugan  (Minn.)  63  N.  W.  728. 
61  Minn.  279. 

Ic]     (Minn.;    1S9C.) 

A  creditor,  knowing  his  debtor  to  be  in- 
solvent, took  a  chattel  mortgage  to  secure  two 
notes,  one  given  for  a  past-due  indebtedness, 
and  the  other  for  a  present  loan  of  less  amount, 
made  by  the  creditor  to  the  debtor  to  enable  the 
latter  to  continue  his  business,  with  the  expec- 
tation that  he  might  thereby  pay  his  debts. 
Edit,  in  the  absence  of  fraud  on  the  part  of  the 
creditor,  though  the  mortgage  was  void  as  a 
preference  under  the  insolvency  laws  as  to  the 
pre-existing  debt,  it  was  valid,  as  against  the 
assignee  of  the  debtor,  so  far  as  it  secured  the 
loan. — Joseph  Schlitz  Brewing  Co.  v.  Childa 
(Minn.)  68  N.  W.  65. 

[d]     (Minn.;    1S97.) 

More  than  90  days  before  making  an  as- 
signment under  the  insolvency  law,  the  insol- 
vent borrowed  money,  and  agreed  that,  if  he  did 
not  repay  it  at  a  certain  time,  he  would  secure 
it  by  a  chattel  mortgage.  Thereafter,  and 
within  such  90  days,  he  executed  such  mort- 
gage. He  was  then  insolvent,  which  he  and 
the  lender  then  knew,  and  the  mortgage  was 
given  and  received  to  give  the  lender  a  prefer- 
ence over  the  insolvent's  other  creditors. 
Thereafter,  and  before  the  assignment,  the  in- 
solvent paid  the  mortgage.  Held,  such  payment 
was  an  unlawful  preference. — Grant  v.  Minne- 
apolis Brewing  Co.  (Miun.)  70  N.  W.  86S. 

(el     (Minn.:    1897.) 

Within  90  days  of  making  a  general  as- 
signment, and  while  insolvent,  the  assignor 
sold  certain  property,  and  the  purchaser,  as 
part  of  the  price,  agreed  to  pay  an  antecedent 
debt  due  from  the  assignor  to  defendant,  but 
did  not  do  so.  Held,  that  defendant  could  not 
he  required  to  refund  this  amount,  as  an  un- 
lawful preference,  as  he  never  received  it. — 
Grant  v.  Minneapolis  Brewing  Co.  (Minn.)  70 
N.  W.  868. 

§  6.    Permitting  judgment  by  default. 
(Minn.:    1895.) 

A  default  judgment  against  a  debtor,  en- 
tered 10  days  before  the  debtor  made  an  assign- 
ment in  insolvency,  is  a  "security  given,"  with- 
in Gen.  Laws  1881,  c.  14S,  §  4,  prohibiting  pref- 
erence  by  insolvents.  —  Yanish  v.  Pioneer  Fuel 
Co.,  62  N.  W.  387,  60  Minn.  321. 


III.    THE  ASSIGNEE— ACTIONS. 

§   7.    Compensation. 

(Minn.:     1895.) 

An  assignee  in  insolvency  who  failed  to 
make  the  business  of  insolvent,  carried  on  by 
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him  mi  the  requ 

not  entitled  to  compensation   In  exi 
the  maximum  feea  allowed  by  Gen.  st    i*..u. 

I      re   Westphnl  (Mlnn.l  63  N.   \\ .   108, 
80  Minn.  527;   Gallagher  v.  Welch,  id. 

$   8.    Sale  by  assignee. 

(Mlnn.l    f-->7., 

Tl  i-  of  mortgaged  property  from 

insolvency  oi  the  moi 
right   as  the  assignee   t"  avoid   the 
mortgage  for  fraud.— Shny  v.  Security  Bank  of 
Duluth  (Minn.)  0'.)  N.  \V.  920. 

§   9.    Action  by  assignee. 

(Hlnn.i    is!>.-.. i  . 

In  nn  action  by  an  assignee,  a  complaint 
is  gun  |  ioh  alleges  thai   plaintiff  is  the 

signee,  without  alleging  that  be 
hail  given  the  statutory  b<>nil.— Northern  Trust 
Co   v    Jackson  (Minn.)  61  N.  W.  908. 
60  Minn.  116. 


IV.    PROOF      AND      ALLOWANCE      OF 
CLAIMS— ACTION  BY  CREDITOR. 


§   10.    Time   of   filing   claim. 

|a]     (Minn.;    is>)-.. i 

Where  a  bank  holding  a  note  made  by 
an  insolvent,  with  security,  failed  to  flle  the 
note  within  the  time  limited  therefor  by  the 
court,  reiving  on  its  security,  and  thereafter, 
in  an  action  against  it  by  the  assignee,  it  was 
determined  that  the  security  was  a  fraudulent 
preference,  and  the  bank  neglected  for  seven 
months  thereafter  to  apply  for  an  order  per- 
mitting it  to  tile  the  note  with  the  assignee,  it 
was  not  entitled  to  such  order.— Clarke  v. 
Squire  (Minn  )  64  N.  W.  90S. 
62  Minn.  304. 

[b]     (Minn.!    ISO.'..) 

One  who  purchased  a  note  made  by  an 
insolvent  for  value,  from  a  bank,  long  after 
the  insolvent's  assignment,  and  after  the  ex- 
piration of  the  time  limited  bv  the  court  with- 
in which  to  file  claims  against  the  estate,  and 
seven  months  after  entry  of  judgment  in  favor 
of  the  assignee  in  an  action  by  him  to  determine 
the  right  of  the  bank  to  hold  security  for  the 
note,  was  no  more  entitled  to  an  order  permit- 
ting him  to  file  the  note  against  the  estate  than 
was  the  bank.— Clarke  v.  Squire  (Minn.)  04  N. 
W.  908. 

62  Minn.  364. 

tc]     (Minn.;    1886.)     ...... 

It  appearing  on  the  hearing  of  an  appli- 
cation for  leave  to  file  a  claim  after  expiration 
of  the  limited  time  that  the  applicant's  claim 
was  just;  that  no  creditor  would  be  prejudiced 
by  its  allowance,  except  as  it  reduced  the  divi- 
dend;  that  its  allowance  would  not  delay  the 
seti lenient  of  the  estate;  and  that  applicant 
had  a  sufficient  excuse  for  not  filing  the  same 
in  time,— it  was  proper  to  permit  the  same  to 
be  filed.— In  re  Nicolin  (Minn.)  07  N.  W.  995; 
Kichter  v.  Merchants*  Nat.  Bank,  Id. 

§    11.    Right  of  set-off. 

In]     (Iowa;    1S95.) 

Wlnre  a  foreign  insurance  company 
makes  an  assignment  under  a  foreign  statute, 
having  no  extraterritorial  effect,  its  resident 
ts,  on  learning  thereof,  may  cancel  poli- 
ces, and  take  assignments  of  the  holders'  claims 
gainst  the  company  for  unearned  premiums, 
and  set  them  off  against  their  own  liabilities  to 
the  company.— Franzen  v.  Hutchinson  (Iowa) 
62  N.  W.  698 

1 1, 1     i  >1  in  n.:    ls<>.->.> 

A  claim  acquired  afler  the  debtor  sas- 
signment  in  insolvency  could  not  be  set  off  in 
an  action  by  the  assignee  to  recover  on  a  note 
which    constituted    part  of    the    insolvent's    es- 


Sorthern    Trust   Co.   v.    Hiltgen    (.Minn.) 
64   N.    W. 

62  Minn.  361. 

S    12.    Rights  of  secured   creditors. 

[a]     (Mlnn.l    i- 

1  nder  the  insolvency   law,  the  creditor, 

before  .   I'eii- 

i    i,,  u,e  p  entitled  to  tile   lii-i 

in,   and  haw   the  aiu  wilid- 

ity  of  the  bo letermined  by   the  e 

but   he   is   not  entitled    to 
in  the  dial i  ■  ent  estate 

until  i,  iin n-t.  .1  i,r  surrendered  I 

curity.-In     re     Skoll     (Minn. I     66     N.     W.     986, 

01  Minn.  -."''>;  Swedish  Nat.  Bank  v.  Davis,  Id. 

|  I,  I      i  Ml  ii  n.:     ls!ii;.i 

The  in  oiler  held,  as  collateral  security, 
uegotia  by  one  third   party,  and 

d  by  another;    obtained  judgment  there- 
on against  the  maker,  at  his  pit if  residi 

ie  another  Btate;  issued  execution,  which  was 
returned,  "No  property  found";  then  sold  the 
judgment  at  public  auction:    hut  never  had  any 

c . f  sale  from  the  insolvent  pledgee.     !!■!  I 

that,  in  the  absence  uf  a  showing  that  the  ■■■  I 
lateral  security  v.as  wholly  uncollectible,  the 
creditor  could  not  share  in  the  distribution  of 
the  debtor's  estate.— In  re  Shell  (Minn.)  66  N. 
\v.  986.  04  Minn.  250;  Swedish  Nat.  Bauk  v. 
Davis,  Id. 

§   13.   Necessity  of   filing  releases. 

[a]  Oliiin.:    isnvi 
That  the  insolvent,  a  partnership,  failed 

,  books  ol  account  from  which  us  true 
condition  could  be  ascertained,  does  DOl  enti- 
tle a  creditor  to  share  in  the  proceeds  oi  th 
tate  without  filing  a  release  as  required  by  Gen. 
St  1894  §  4249.—  In  re  Clerk-Dickinson  Fur- 
niture Co.  (Minn. I  63  N.  W.  109,  60  Minn.  528; 
John  V.  Farwell  Co.  v.  Beach,  Id. 

[b]  (Minn.;    18050  ,     .        .  ., 
That  the   insolvent   contracted   the   debt 

by  false  representations,  does  not  entitle  the 
creditor  to  a  share  iu  the  estate  without  releas 
ing  the  insolvent  pursuant  to  Gen.  St.  1894, 
4249  —In  re  Clerk-Dickinson  Furniture  Co. 
(Minn.)  63  N.  W.  109,  60  Minn.  52S;  John  V. 
Farwell  Co.  v.  Beach,  Id. 

[c]  (Minn.;    1S96.) 

Where  the  books  kept  by  the  insolvent 
contained  nothing  showing  the  extent  or  na- 
ture of  his  business  transactions,  except  an  im- 
perfect account  of  what  he  owed  for  goods 
bought,  and  what  was  due  him  for  goods  sold 
on  credit,  they  were  not  the  books  of  account 
required  to  be  kept  by  Gen.  St.  1894,  S  4249, 
in  order  to  preclude  the  creditors  from  shar- 
ing in  the  insolvent's  estate  without  tiling  re- 
leases.—Wark  i.  Holmboe  (Minn.)  07  N.  W. 
2(io. 

64  Minn.  383. 

§   14.   Appeal. 

[a]  (Minn.:    189S.) 

An  order  permitting  creditors  of  an  in- 
solvent to  share  in  his  estate  without  filing  re- 
leases of  their  claims  is  appealable. — Eckberg  v. 
Schloss  (Minn.)  04  N.  W.  922. 

02  Minn.  427. 

[b]  (Minn.:    1.S!)<;  1 

An  order  granting  the  petition  of  a  cred- 
itor in  insolvencv  proceedings  to  be  permitted 
to  file  his  claim  for  allowance  with  the  assignee 
after  the  expiration  of  the  time  limited  is  not 
appealable.— In  re  Nieolin  (Minn.)  07  N.  \\ . 
905;    Richter  v.  Merchants'  Nat.  Bank,  Id. 


V.    DISCHARGE. 

By  voluntary  assignment,  see  "Assignment  for 
Benefit  of  Creditors,"  §  25. 
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S    15.    Right  to  discharge— State  of  debt- 
or's accounts. 

[n]     (Minn.;    18!)."!.) 

Where  merchants  having  two  branch 
stores  kept  no  cash  book,  either  at  the  branches 
or  at  the  main  store,  and  no  inventories  of 
goods  sent  from  the  main  store  to  the  branches 
made,  and  no  separate  account  of  cash 
received  from  the  branches  was  kept,  and  the 
accounts  of  sales  and  expenses  at  the  branches 
were  incomplete,  there  were  no  sufficient  books 
of  account  or  records  from  which  the  merchants' 
true  condition  could  be  ascertained,  within  Gen. 
St.  1894,  §  4249,  providing  that  those  who  fail 
to  keep  such  books  of  account  or  records  shall 
not  be  entitled  to  have  creditors  sharing  in  thi'ir 
insolvent  estates  release  their  claims. — Eckberg 
v.  Schloss  (Minn.)  64  N.  W.  922. 
62  Minn.  427. 

[b]  (Minn.:    1897.) 

A  merchant's  books  containing  a  record  of 
merchandise  bought  and  sold  on  credit  and  of 
daily  cash  receipts,  but  not  showing  merchan- 
dise bought  for  cash  or  any  cash  disbursements 
or  account  of  bills  receivable,  are  insufficient  as 
books  of  account,  within  Gen.  St.  1894.  §  4249, 
providing  that  an  insolvent  shall  not  be  dis- 
charged who  has  not  "kept  books  of_  account 
and  records  from  which  his  true  condition  can 
be  ascertained."— In  re  Messing  (Minn.)  TO  N. 
W.  112S;    Messing  v.  Dunham,  Id. 

§  16.   Debts  affected. 

[a]     (Minn.:   1895.) 

Where,  in  proceedings  under  the  insol- 
vency law  of  1881,  a  creditor  holding  two  claims 
— one  secured  by  mortgage  and  one  unsecured — 
released  his  latter  claim,  and  took  a  dividend 
thereon,  but  neither  filed  nor  released  the  se- 
cured claim,  nor  received  a  dividend  thereon, 
and  a  judgment  was  entered  releasing  the  in- 
solvents from  all  claims  held  by  creditors  filing 
releases,  thoutrh  the  personal  liability  of  the  in- 
solvents was  released  as  to  both  claims,  the 
mortgage  security  was  not  released.— Nicolay  v. 
Mallerv  (Minn.)  64  N.  W.  108. 
62  Minn.  119. 

(Ill      (Minn.:    189«.) 

A  contract  whereby  a  note  given  before  the 
passage  of  Laws  1S95,  c.  67.  providing  for  the 
discharge  of  insolvents,  was  extended  until  after 
that  act  took  effect,  did  not  supersede  the  con- 
tract embraced  in  the  note;  hence  the  act  did 
not  operate  as  against  the  debt  represented  by 
the  note.— Lambert  v.  Scandinavian-American 
Bank  (Minn.)  68  N.  W.  834. 

[c]  (Minn.:   1S9C.) 

Laws  1895,  c.  67,  provides  that,  on  the  filing 
by  an  insolvent  of  an  application  for  discharge,  a 
iii.uiou  shall  issue  to  creditors,  and  that  any 
creditor  desiring  to  oppose  the  discharge  may  an- 
swer, stating  his  grounds  of  objection.  Held,  that 
a  creditor  who  appeared  in  obedience  to  a  cita- 
tion did  not,  by  answering  that  the  insolvent 
had  within  six  years  disposed  of  property  to  de- 
fraud  creditors,  waive  an  additional  defense  that 
his  debt  was  contracted  before  the  passage  of  the 
law,  and  hence  was  excluded  by  the  constitution 
from  its  effect. — Lambert  v.  Scandinavian-Amer- 
ican Bank  (Minn.)  08  N.  W.  834. 
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I  Wis.;    1S95.) 

Under  Sanb.  &  B.  Ann.  St.  §  1702q.  pro- 
viding that,  upon  an  assignor's  discharge,  debts 
due  persons  shown  by  the  list  of  creditors  to  be 
residents  of  the  state  shall  be  discharged,  such 
discharge  is  a  bar  to  a  personal  recovery  against 
the  assignor  in  proceedings  to  foreclose  a  mort- 
gage debt  due  a  resident  of  the  state,  previously 
proved    against    the    estate. — Trustees    of    Wis- 

ii  State  Grange  of  Order  of  Patrons  of 
li  isbandry  v.  Kniffen  (Wis.)  62  N.  W.  943. 

90  Wis.  14. 


INSPECTION. 

Of  appliances,  see  "Master  and  Si  rvant,"  §  39. 
Of  elections,  see  "Elections  and   Voters,"  5  .;  ;. 
Right  of  stockholders  to  inspect  books  and  pa- 
pers of  corporation,  see  "Corporations,"  §  07. 

[a]  Honu:    189U.) 

The  action  of  the  oil  inspector  in  testing 
oil  to  determine  at  what  temperature  it  will 
emit  a  combustible  vapor,  the  manner  of  doing 
so  being  specifically  provided  for  by  statute, 
compliance  with  which  is  bound  to  lead  to  a  cor- 
rect test,  is  ministerial.  —  Hatcher  v.  Dunn 
(Iowa)  66  N.  W.  903. 

[b]  (Iowa;    1896.) 

Under  McClain's  Ann.  Code,  §  2493,  pro- 
viding that  an  inspector  "falsely"  branding  oil 
tested,  shall  be  liable  for  the  injuries  caused 
thereby,  an  inspector  is  liable,  irrespective  of 
whether  he  actually  knew  that  the  brand  was 
false.— Hatcher  v.  Dunn  (Iowa)  66  N.  W.  903. 

[c]  (Iowa;    189U.) 

In  an  action  for  damages  caused  by  the 
explosion  of  oil,  falsely  branded  as  up  to  the  re- 
quired test,  the  defendant  inspector  is  not  liable 
if  the  explosion  was  caused  by  the  defective  con- 
dition of  the  lamp  in  which  the  oil  was  burned, 
though  the  oil  was  below  the  required  test. — 
Hatcher  v.  Dunn  (Iowa)  66  N.  W.  905. 

£d)     Honn:    1896.) 

An  instruction  that  plaintiff  claimed  that 
"the  sole  cause  of  the  explosion  was  because  the 
oil  was  not  up  to  the  test  required  by  law."  and 
that  the  burden  was  upon  him  to  establish  his 
claim,  did  not  sufficiently  submit  the  issue 
whether  the  cause  of  the  explosion  was  the  de- 
fective condition  of  the  lamp  in  which  the  oil 
was  burned. — Hatcher  v.  Dunn  (Iowa)  66  N. 
W.  905. 

INSTRUCTIONS. 

See   "Criminal  Law,"   §§  127-10S;   "Trial,"   §3 
50-87. 

INSURANCE. 

I.  CONTROL    AND    REGULATION    IN 

GENERAL,  5§  1,  2. 
II.  THE  CONTRACT,  §5  3-18. 

III.  INSURABLE  INTEREST,  §5  19.  20. 

IV.  ASSIGNMENT  OP  POLICY,  §§  21-23. 
V.  CANCELLATION  AND  SURRENDER 

OP   POLICY,  §§  24-26. 
VI.  APPLICATION   —   STATEMENT   OP 
FACTS  AFFECTING  RISK,  §§  27- 
43. 
VII.  CONDITIONS,  §§  44-71. 
VIII.  PROOF  AND  PAYMENT  OF  LOSS,  §§ 
72-91. 
IN.  WH<  I  ENTITLED  TO  PROCEEDS,  §§ 

92,  93. 
X.  OFFICERS  AND  AGENTS,  55  94-103. 
XL  ACTK  iXS       AGAINST      INSURANCE 

COMPANIES,  §§  104-133. 
XII.  ACCIDENT  INSURANCE,   55  134-140. 

XIII.  MUTUAL  FIRE  COMPANIES,  §§  141- 

1  18. 

XIV.  MUTUAL  BENEFIT  INSURANCE,  §§ 

1  l!)-183. 

1.  In  General,  §§  149-170. 

2.  Payment    of    Dues,     Forfeiture    of 

Membership,   55  171-178. 

3.  Settling    Disputes    in    Courts  —  Ac- 

tions by  Beneficiaries,  179-184. 

XV.  INSURANCE  COMPANIES,  183-188. 

See,  also,  "Benevolent  Societies";  "Marine  In- 
surance." 
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:i      to    »1 

I  ii  li     i    of   legislative 

commissioners,   see     Cot    til  ittiona)   Law,"   § 

On  separate  estate  of  wife,  see  "Husband  and 

Rights  of  mortgagor  and  mortgagee,  see    Mort- 
gages," §  27. 

I.  CONTROL  AND  REGULATION  IN 
GENERAL. 

§    1.    Securities  for  benefit  of  policy  hold- 
ers, 
[a]     (Minn.!    IH97.) 

The  insurance  commissioner  has  no  author- 
ity to  transfer,  surrender,  or  exchange  securi- 
ties deposited  with  him  in  trust  for  policy  hold- 
ers, without  the  approval  of  the  state  treas- 
urer, as  provided  by  Geo.  St.  1894,  §  3155, 
though  their  at int  exceeds  the  minimum  do- 
posit  required.— Hayne  v.  Metropolitan  Trust 
Co.  (Minn.)  89  N.  W.  916. 

[bl      (Minn.:    IS!. 7.) 

In  an  action  by  a  receiver  of  an  insurance 
company  to  recover  securities  deposited  with 
the  state  which  have  been  exchanged  by  the 
insurance  .commissioner  without  authority,  the 
receiver  is  required  to  tender  hack  only  such 
of  the  exchanged  securities  as  have  been  re- 
ceived by  his  company  and  have  come  into 
his  hands.— Hayne  v.  Metropolitan  Trust  Co. 
(Minn.)  GO  N.  W.  916. 

§  2.    Board  of  fire  underwriters. 

(Minn.;    1890.) 

The  "board  of  fire  underwriters"  referred  to 
in  Laws  1895,  cc.  175,  178,  must  be  composed 
exclusively  of  those  who,  for  the  time  being,  are 
engaged  in  the  business  of  fire  insurance  in  the 
city  where  the  board  is  organized,  and  all  who 
are  engaged  in  that  business  in  such  city  are  en- 
titled to  become  members  of  the  board,  or  to 
have  a  vote  in  the' transaction  of  its  business,  and 
only  one  of  such  boards  may  be  organized  in  any 
one  city;  hence  the  Minneapolis  Board  of  Fire 
Underwriters  and  the  Merchants'  Board  of  ^  ire 
Underwriters,  organized  under  Gen.  St.  1878,  c. 
34,  tit.  2  (Gen.  St.  1S94,  §§  2794-2912),  are  not 
entitled  to  the  benefits  of  said  chapters.— Childs 
v.  Minneapolis  Board  of  Fire  Underwriters 
(Minn.)  69  N.  W.  141. 


H.    THE   CONTRACT. 

Application  and  other  papers  as  part  of  policy, 
see  post,  §  29. 

Of  mutual  benefit  insurance,  see  post,  §  149. 

Of  fidelity  insurance,  public  policy,  see  "Con- 
tracts," §  17. 

Of  marine  insurance,  see  "Marine  Insurance.' 

Reformation  of  policy,  see  "Equity,"  §  13. 

What  law  governs  contract,  see  "Conflict  of 
Laws,"  §  8. 

$  3.   In   general. 

[al     (Minn.:   1S97.) 

Gen  St.  1894,  §§  3331-3337,  regulating  "the 
business  of  insurance,  other  than  fire,  life,  and 
marine,"  authorizes  insurance  against  losses  re- 
sulting from  the  insolvency  of  purchasers  of 
goods. — Havne  v.  Metropolitan  Trust  Co. 
(Minn.)  69  N.  W.  916. 

[b]     (Wis.:    1S9T.) 

A  fire  insurance  policy  issued  under  Laws 
1891,  c.  195  (Standard  Policy  Act),  which  was 
adjudged  unconstitutional  after  the  issuance  of 
the  policy,  should  be  construed  as  a  policy  for- 
mulated by  the  parties,  not  as  one  prescribed  by 
the  state.— Flatley  v.  1'henix  Ins.  Co.  (Wis.) 
70  N.  W.  828. 


§   4.    What    constitutes    insurance. 

c  \\  i».:     iviii.i 

A    .  orporntion 

mil    against 
from   the 

vcn.-y  ni  .ii  tomi  i  to  bi  detei  mined  in  a  man- 
ner sin  com- 
pany, within  the  meaning  of  Rev,  St.  s§  1977, 
HITS,  (did  the  conl  rai  t  is  on.  ■  ■..•(■.— 
Shakman  v.  United  States  Credit  System  Co, 
(\\  is.)  60  N.  W. 
Ui  Wis.  366. 

§   5.    Requisites  of  contract. 

[a]  (Mich.)    1806.) 

The  fact  that  a  local  agent  of  an  insur- 
ance company,  who  stated  to  a  general  agent 
that  he  del  ired    to    ivrite  on   his  own 

household    goods    and    ((    bam    he    was    l.in 
was  told  to  write  it  the  usual  way,  snppli  i 
ed  by  the  writing  of  a  policy  by  the  agent  three 
months  later,  when  the  barn  was  completed,  in 
cordance  with  the  usual  custom  of  agents  in 
the  city,   would   not  constitute  a   bind 
tract  of  insurance  until  the  policy  wo 
by     the     company. — Zimmermann     v.     Dwelling 
House  Ins.  Co.  (.Mich.)  68  N.  W.  215. 

[b]  ("Wis.)    1890.) 

Evidence  that  T.  C.  J.  applied  for  insur- 
ance on  personalty  belonging  to  L.  M.  J.,  with- 
out stating  his  name,  or  that  he  was  not  the 
owner  of  the  property,  and  that  the  insurance 
agent  ask<  d  him  in  whose  name  the  policy 
should  he  taken  out,  and  that  he  replied,  "You 
may  [dace  it  in  L.  M.  J.'s,"  and  that  the  agent, 
without  asking  further  questions,  stated  that 
the  policy  would  be  so  issued,  shows  h  contract 
tn  insure  the  property  of  L.  M.  J. — Johnson  v. 
Scottish  Onion  &  N.  Ins.  Co.  (Wis.)  67  N.  W. 
410. 

93  Wis.  223. 

[c]  (Wis.!    1S90.) 

A  contract  to  insure  is  not  shown  by  evi- 
dence that  the  application  made  to  an  agent 
specified  the  property  and  terms  of  insurance, 
and  that  the  agent,  who  merely  stated  that 
he  would  see  wdiat  he  could  do  to  determine 
whether  the  companies  represented  by  him 
would  take  the  risk,  distributed  the  amount 
applied  for  among  them,  and  sent  his  daily  re- 
port to  them  in  the  usual  way,  which  ordinari- 
ly indicated  that  the  policies  had  been  written. 
— John  R.  Davis  Lumber  Co.  v.  Scottish  Union 
&  National  Ins.  Co.  (Wis.)  GO  N.  W.  156;  Same 
v.  Caledonian  Ins.  Co.,  Id.;  Same  v.  Continental 
Ins.  Co.,  Id. 

§   6.   Payment  of  premiums,  and  de- 
livery and  acceptance  of  policy. 

[a]  (Iowa:    1894.) 

S.,  an  insurance  agent,  agreed  with  M., 
who  held  his  note,  that  the  latter  should  secure 
an  application  for  a  policy,  and  that  the  pre- 
mium should  be  paid  by  an  indorsement  of  the 
amount  on  the  note.  M.  induced  deceased  to 
apply  for  the  insurance  under  an  agreement 
that  M.  should  pay  the  premium,  and  take  an 
assignment  of  the  policy  as  security.  The  policy 
was  sent  by  S.  to  a  third  person  to  be  deliv- 
ered to  M.  when  the  indorsement  was  made  on 
the  note.  Before  such  indorsement  was  made, 
and  policy  delivered  to  M.,  deceased  died.  The 
policy  provided  that  the  insurer  should  not  be 
liable  unless  the  premium  was  paid  and  the 
policy  delivered  during  the  lifetime  of  the  in- 
sured. Held,  that  there  was  neither  a  payment 
of  the  premium  to  the  company,  nor  delivery 
of  the  policy  to  the  beneficiary. — Hawley  v. 
Michigan  Mut.  Life  Ins.  Co.  (Iowa)  61  N.  W. 
201. 

92  Iowa,  593. 

[b]  (Mich.:    1895.) 

Defendant  insurance  company's  agent 
signed  and  authorized  to  be  filled  and  delivered 
a  policy  of  insurance  in  renewal  of  a  former  one 
issued  by  him  to  plaintiff,  and  plaintiff's  agent. 
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on  the  date  of  the  expiration  of  the  old  policy, 
applied  for  a  renewal  of  the  insurance,  and  was 
informed  of  the  action  of  defendant's  agent. 
Defendant's  agent  afterwards  forwarded  the  pol- 
icy to  the  genera]  office  as  a  valid  and  binding 
contract,  without  having  asked  payment  of  the 
premium.  Held,  that  there  was  a  valid  contract 
of  insurance.— Lum  v.  United  Slates  Fire  Ins. 
Go.  (Mich.)  02  N.  W.  562. 
104  Mich.  397. 
[c]     (Neb.:    IS97.) 

An  agreement  of  a  soliciting  agent  to  pro- 
cure a  policy,  no  premium  being  paid,  does  not 
create  a  present  liability  against  the  company. — 
Farmers'  &  Merchants'  Ins.  Co.  v.  Graham 
(Neb.)  TO  N.  W.  386. 

[<1]     (Wis.;    1895.) 

Where  deceased,  in  his  application, 
agreed  that  the  proposed  insurance  should  not 
be  binding  on  defendant  company  until  the  pre- 
mium should  be  received  by  the  company,  dur- 
ing his  lifetime,  and  defendant's  agent  after- 
wards wrote  to  deceased  that  he  had  his  policy, 
and  subsequently  left  with  deceased's  clerk  a 
receipt  reciting  that  the  policy  would  be  deliv- 
ered within  a  specified  time,  upon  payment  of 
a  certain  sum,  and  acknowledging  payment  of 
a  part  of  the  first  premium,  in  board  of  agent, 
and  defendant's  agent  represented  to  deceased's 
brother  that  the  insurance  would  hold  good  from 
that  time,  but  it  was  not  shown  that  deceased 
ever  received  the  receipt,  or  assented  to  its 
terms,  or  that  the  premium  had  been  paid  in 
deceased's  lifetime,  or  that  the  policy  was  deliv- 
ered, there  was  no  evidence  of  a  completed  con- 
tract of  insurance,  or  to  insure. — Rossiter  v. 
Aetna  Life  Ins.  Co.,  64  N.  W.  876,  91  Wis.  121. 

§  7.   Legality  of  object, 
[a]     (Iowa:   189G.) 

Where  a  policy  of  insurance  has  been 
written  on  a  stock  of  drugs  and  liquors,  the 
use  of  a  part  of  the  property,  that  is  susceptible 
of  legitimate  use,  for  an  unlawful  purpose,  does 
not  render  the  insurance  void,  as  against  pub- 
lic policy.— Erb  v.  German-American  Ins.  Co. 
(Iowa)  67  N.  W.  583. 

[bl     (Iowa:   ]89(S.) 

Insurance  on  store  fixtures  is  not  void  be 
cause  they  were  used  by  insured,  an  unregis- 
tered pharmacist,  in  carrying  on  a  drug  busi- 
ness, though  the  statutes  prohibit  persons  not 
registered  pharmacists  from  conducting  drug 
stores. — Erb  v.  Fidelity  Ins.  Co.  (Iowa)  69  N. 
W.  261. 

[c]     (Minn.;   1896.) 

A  carrier  may  lawfully  insure  against 
liability  for  loss  of  goods  carried,  occasioned  by 
the  negligence  of  its  servants.— Minneapolis,  St. 
P.  &  S.  S.  M.  Ry.  Co.  v.  Home  Ins.  Co.  (Minn.) 
66  N.  W.  132. 

64  Minn.  61. 

§  8.    General  rules  of  construction, 
[a]     (Iowa;    l!S!)(i.) 

In  case  cf  conflict  between  the  provi- 
sions of  a  policy  and  the  statements  in  the  ap- 
plication  for  insurance,  the  former  will  control. 
— Goodwin  v.  Provident  Sav.  Life  Assur.  Soc. 
(Iowa)  66  N.  W.  157. 

lb]     (Iowa;    1806.) 

Where  the  terms  of  a  life  insurance  pol- 
icy wili  bear  two  interpretations,  that  one  will 
hi'  adopted  which  sustains  the  claim  for  indem- 
nity.—Goodwin  v.  Provident  Sav.  Life  Assur. 
Soc.  (Iowa)  66  N.  W.  157. 

I  9.    Scope   of  contract  and  losses   cover- 
ed, 
[a]     (Iorra:    1895.) 

A  policy  describing  the  insured  property 

as  "being  situated  on  or  confined  to  premises 

illy  occupied  by  the  assured."  locating  such 

premises,  and  the  application  asking  for  insur 

in  certain  parts  of  the  property  "while  on 

the  premises  only,"  did  not  cover  a  loss  of  such 


property  while  on  different  premises,  20  miles 
distant. — Lakings  v.  Phenix  Ins.  Co.  (Iowa)  62 
N.  W.  783. 

lb]     (Iowa:    1S95.) 

Binding  twine  is  covered  by  a  policy  on 
implements,  including  binders  "and  all  such 
goods  *  *  *  kept  for  sale  in  a  general  im- 
plement  store." — Davis  v.  Anchor  Mut.  Fire  Ins. 
Co.  (Iowa)  64  N.  W.  687. 

[e]     (Iowa;    1S9(S.) 

A  policy  on  "carriages,  «  *  »  and  all 
such  goods  usually  kept  in  a  livery  barn  and  sale 
stable,"  does  not  in  dude  goods  held  in  trust  or 
on  commission. — Corkery  v.  Security  Fire  Ins. 
Co.  (Iowa)  68  N.  W.  792. 

[<I1     (Iowa;    1896.) 

The  term  "household  furniture,  useful  and 
ornamental,"  with  the  added  term  "family 
stores,"  includes  books  and  games,  writing  ma- 
terials, child's  swing,  and  child's  walker. — Hus- 
ton v.  State  Ins.  Co.  (Iowa)  69  N.  W.  674. 

[e]  (Mich.:    1S97.1 

Milk  cans  are  "packages,"  within  a  fire 
policy  on  a  creamery  building,  "butter  and 
cheese,  manufactured  and  in  process  of  manu- 
facture, and  all  materials  and  supplies  for  the 
same,  including  packages." — Cronin  v.  Fire 
Ass'n  of  Philadelphia  (Mich.)  70  N.  W.  448. 

[f]  (Minn.:    1895.) 

Under  a  policy  insuring  against  all  "di- 
rect loss  or  damage  by  fire."  and  providing  that 
if  the  building  insured  fell,  "except  as  a  result 
of  fire,"  the  insurance  should  cease,  where  a 
building  adjacent  to  the  one  insured,  the  wall 
between  the  two  being  a  party  wall,  was  par- 
tially  burned,  and  as  a  direct  result  fell,  carry- 
ing down  the  partition  wall  and  part  of  the  in- 
sured building,  there  could  be  a  recovery,  though 
no  part  of  the  insured  building  was  burned. — 
Ermpntraut  v.  Girard  Fire  &  Marine  Ins.  Co. 
of  Philadelphia  (Minn.)  65  N.  W.  635. 
63  Minn.  305. 
By  accident  policy,  see  post,  §§  134,  135. 


§   10. 


Amount  of  insurance. 


(Iowa;    1895.) 

A  contract  by  a  live-stock  association  to 
pay  a  member  .$300  for  the  loss  of  a  horse,  in 
consideration  of  which  settlement  the  promisee 
is  to  do  anything  he  can  to  advance  the  inter- 
ests of  the  association,  is  an  unconditional 
promise  to  pay  said  sum.  and  will  not  be  con- 
strued, in  connection  with  the  articles  and  by- 
laws of  the  association,  and  the  member's  ap- 
plication for  insurance,  as  merely  fixing  the 
amount  for  which  the  promisee  is  entitled  to 
have  assessments  made. — Wright  v.  Farmers' 
Mut.  Live-Stock  Ins.  Ass'n  (Iowa)  65  N.  W. 
30S. 

§11.   Limitation  of  risk  as  to  place. 

(Wis.:    1896.) 

A  shed,  or  lean-to,  which  formed  part  of 
a  wooden  store  building  at  the  times  of  the  is- 
suance of  policies  of  insurance  on  goods  there- 
in, which  was  moved  back  to  allow  the  building 
of  an  addition  to  the  main  building,  and  left 
standing  three  feet  from  such  addition,  to  which 
it  was  connected  by  a  wooden  platform,  nailed 
to  both,  and  which  continued  to  be  used  for  the 

storing  <>!'  - is  as  before,  still  remained  a  part 

of  the  building,  and  goods  therein  were  covered 
by  the  insurance. — Gross  v.  Milwaukee  Mechan- 
ics Ins.  Co.  (Wis.)  00  X.  W.  712,  92  Wis.'656; 
Same  v.  Western  Assur.  Co.,  Id. 


§   12. 
la] 


Title  insurance. 


(Minn.;    1895.) 

Where  an  insurer,  by  a  policy  of  title  in- 
surance, agrees  to  indemnify. a  mortgagee  against 
loss  not  exceeding  $2,200  by  reason  of  incum- 
brances, and  to  defend  the  land  against  such 
claims,  a  loss  occurring  by  reason  of  the  I 
gence  of  the  insurer  is  not  limited  to  the  $2,200. 
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ice  &  Trust    t li n t  n  nonl  of  November  8th,  a*  well 

i  !o.  i  Minn  l  I  -s~.  us  > 

July     l  Ul  Ited    ."Stui . 

■  ■  08  N.   VV. 

92  Wis.  366. 


I  1. 1     (Minn. i    i  -:>T.  i 

I.,    policy 
that  no  right  ol  action  Bhall  accrue  thereon  un- 
less the  asBui  ed  bus  conl  racted  I 
or  the   interesl    Insured,   and   a   court    •■ 

or  in.  upon   the  title  for  w hich   the 


1 ,1 1     i  \\  Is.i    1806.) 

Such  contract   provided  that.  In  calcnlat- 
do  credit  that  may  b 

should    be  i  erein,   en 

per  cent,  on  the  lowest  capital  rating  nuch 


pauy  would  be  liable  under  the  policy,  does    party  or  parties  were  rated  at  in  kih  Ii  men 


no!    apply    where   the    land    is   held   advi 
and  the  insured  lias  lost  it  by  reason  ol 

ed  title.— Place  v.  St.  Paul  Title 
Insurance  &  Trust  Co.  (Minn.)  69  N.  W.  Tim;. 

|<-l    (Minn. |    IS!)7.i 

"Tenancy  of  the  present  occupant 
ed  iu  a  title  insurance  policy   as  b  defect  In  the 

title  not  insured  against,  "ill  b nstrued  to 

hi. .an  tenancy  arising  through  occupation  or 
temporary  possession  by  a  •■tenant,"  in  the  or- 
dinary sense  of  that  word,  where  such  inten- 
tion appears  from  the  whole  policy.  Ii  doei 
not  include  a  claim  of  one  asserting  ownership 


Hi  hi    that,  v.  here    the    in  nri  <i 
debtors  a    larger   credit    than   '■'•"   per  cent,   of 

their  lowest    capital   rating,   the  insured    was  en- 
titled  to  be  alh...  cent,  ol  such  rating, 

only,    should    be    disallo 
Shakman   v.    United   States  Credit  System  Co. 
(Wis.)  66  N.  W.  528. 
D2  Wis.  363, 

[ej     (Wis.*    I  *!>«.) 

A  policy  indemnifying  an  employer  from 

liability    for   claims    for   personal    injuries   I 
employe's  while  engaged  in  "operations  connect- 
ed with  the  business  of  iron  and  steel  wo 


!n  fee  as  against   'he  insured  title,  and  in  actual     covers  injuries   received  by  an   employe  by   rett- 


adverse  possession  when  the  policy  was  issued. 
—Place  v.  St  Paul  Title  Ins.  &  T.  Co.  (Minn.) 
U'J  N.  W.  TUG. 

S   13.   Guaranty    and    indemnity    in- 
surance. 

{a]      (Mich.:     IS!17.) 

A   credit   guaranty   policy   insured   against 
loss    by    the    insolvency    of    debtors    owing    for 
"merchandise   sold    between    April    1.    1891 
March  31,   1894,"  and  provided  that  the 

should  "expi i  March  31,  1894."      It  further 

provided  that  final  proofs  of  loss  must  be  pre- 
sented within  90  days  after  the  expiration  of 
the  policy,  and  that  no  loss  should  be  payable 
unless  included  in  such  proofs,  except  that, 
should  the  policy  be  renewed  on  expiration, 
losses  occurring  after  such  expiration  on  sales 
made  during  its  existence  were  payable.  Held, 
that  losses  occurring  after  the  expiration  of 
the  policy  on  sales  made  during  its  existence 
were  payable,  though  the  policy  was  not  re- 
newed, if  final  proof  of  loss  was  made  as  re- 
quired.— SI an  v.  Mercantile  Credit  Guaran- 
tee Co.  (Mich.)  70  N.  W.  SS6. 

[b]     (Minn.;    TSf)5.) 

A  policy   insuring  an   employer   against 

liability  for  injuries  to  employes  provided  that 
the  company,  at  its  own  expense,  would  take 
upon  itself  the  settlement  of  claims,  and  all 
legal  proceedings  to  enforce  the  same:  that  as- 
sured should  not  settle  with  any  injured  em- 
ploye; and  that  no  action  should  be  brought 
against  the  company  after  the  period  within 
which  the  employe  might  sue  the  employer  for 
injuries,  unless  a  suit  by  the  employe  for  that 
purpose  was  pending,  in  which  case  an  action 
might  be  brought  against  the  company  by  the 
employer  within  30  days  after  judgment  in  fa- 
vor of  the  employg.  field,  that  the  contract 
was  not  one  of  indemnity  merely,  so  that,  where 
an  employe  obtained  a  judgment  against  the 
employer  for  injuries,  the  company  was  liable 
on  the  judgment  in  an  action  thereon  against 
it,  though  the  employer  had  not  satisfied  the 
same. — Anoka  Lumber  Co.  v.  Fidelity  &  Casual- 
ty Co.  of  New  York  (Minn.)  05  N.  W.  353. 
03  Minn.  286; 

[cj     (Wis.:   1896.} 

A  contract  dated  October,  1889.  guaran- 
teeing a  merchant  against  loss  resulting  from 
the  insolvency  of  customers,  provided  that  he 
should  give  credit  only  to  persons  rated  in 
Dun's  reports.  The  contract  was  delivered  No- 
vember 8.  1NS9,  and  with  it  a  slip  providing 
that  in  case  a  person  was  not  rated  by  Dun  a 
rating  by  Bradstreet  would  suffice.  The  orig- 
inal contract,  by  its  terms,  covered  the  period 
of  .me  year,  commencing  on  duly  1,  1889,  and 
insured  against  losses  ...ruing  for  merchandise 
sold    and    delivered    during    such    period.      Held, 


sou  of  the  construction  of  a  building  by  th< 
ployer  for  the  use  of  his  business.     Hoven   v. 

Employers'  Liability  Assur.  Corp.  (Wis.)  07  N. 
W.  16. 

93  Wis.  201. 


§   14. 
la) 


Renewal. 


down:    i  k'ii.) 

An  oral  a_'i incut  between  plaintiff  and 

nit's  agent  in  regard  to  renewing  a  p  1 
lire  insurance,  in  which  the  amount  of 
the  n  licy  to  be  taken  is  not  fixed,  does  nol 
constitute  a  binding  contract.— Safer  v.  Henry 
County  Farmers'  Mut.  Fire  Ins.  Co.  (Iowa)  01 
X.  W.  209. 

92  Iowa.  579. 

[b]      (Minn.:    ISiXi.) 

In  the  application  for  life  insurance,  insured 
waived  "all  provisions  of  law  forbidding  any 
physieian  or  surgeon  from  disclosing  any  informa- 
tion which  he  has  acquired."  The  policy  having 
lapsed,  it  was  subsequently  reinstated  on  a 
tificate  of  the  insured  and  the  beneficiaries,  which 
was  prepared  by  the  insurer,  reciting:  "In  con- 
sideration of  the  restoration  and  renewal  of  pol- 
icy No.  *  *  *,  the  undersigned  hereby  renew  -. 
reaffirms,  and  warrants  each  of  the  statements, 
answers,  and  representations  as  expressed  in  the 
original  application  for  said  policy,  and  doth  fur- 
ther warrant  that  the  person  whose  life  was  de- 
sired to  be  insured  under  said  policy  has  been  and 
continued  since  the  time  of  the  original  appli- 
cation,  and  now  is,  of  good  health,  and  of  eor- 
rect,  sober,  and  temperate  habits."  //..'.',  that 
the  waiver  did  not  extend  to  information  acquir- 
ed by  a  physician  prior  to  the  renewal,  but  subse- 
quent to  the  application. — Geare  v.  United  States 
Life  Ins.  Co.  (Minn.)  OS  X.  W.  731. 

§15.    Reinsurance — Bond   of  reinsurer. 

[n]     (Wis.;    ISO."..) 

When-  a  domestic  insurance  company,  on 
retiring  from  business,  reinsured  its  risks  in  a 
foreign  company,  and  deposited  with  the  state 
treasurer  a  bond  to  protect  the  reinsurance,  the 
courts  of  the  state  where  the  bond  was  depo 
have  jurisdiction  of  an  action  to  subject  the  bond 
to  the  payment  of  a  claim  under  a  reinsured  pol- 
icy.—Hughes  v.  Hunner,  64  N.  W.  887,  91 
Wis.  116. 

lb]      (Wis.;    18!»S.) 

Where  a  domestic  insurance  company,  on 
going  out  of  business,  reinsured  its  risks  in  a  for- 
eign company,  and  to  protect  the  reinsurance 
deposited  ,\:Ji  the  state  a  bond,  and  the  foreign 
company  became  insolvent,  claims  under  policies 
other  than  those  reinsured  can  be  paid  only  from 
the  surplus  of  the  security  after  the  reinsured 
policies  have  been  paid.  —  Hughes  v.  Hunner 
64  X.  W.  SS7,  91  Wis.  110. 
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$    16.    Liability  on  premium  notes. 
£n]     (Nob.;    isii:..) 

A  clause  providing  that  the  insurance 
shall  be  suspended  during  the  nonpayment  of  the 

premium  note,  after  maturity,  may  be  waived  by 
the  insurer. — Phenix  Ins.  Co.  v.  Rollins  (Neb.) 
13  X.  W.  46. 

44  Neb.  745. 
[1>]     (Neb.:    189.-..) 

Where  a  policy  provided  that  the  insur- 
ance should  be  suspended  during  the  nonpayment 
of  the  premium  note,  but  would  be  revived  on 
the  subsequent  payment  thereof,  held,  in  an  ac- 
tion on  a  note,  that  the  company  could  recover 
its  full  amount.  —  Phenix  Ins.  Co.  v.  Rollins 
(Neb.)  63  N.  W.  46. 
44  Neb.  745. 

|C]     (Neb.:    1896.) 

Though  a  policy  of  insurance  and  the 
premium  note  given  therefor  provide  that  on  de- 
fault in  payment  of  any  of  the  installments  of 
the  note  the  liability  of  the  company  under  the 
policy  shall  be  suspended  during  the  continu- 
ance of  the  default,  the  company  may,  on  in- 
sured's failure  to  pay  an  installment,  waive  the 
default,  and  recover  on  the  note. — MeEvoy  v. 
Nebraska  &  I.  Ins.  Co.,  65  N.  W.  SS8,  46  Neb. 
782. 

§   17.    Breach     of     contract — Recovery     of 
premiums  paid. 
(Iowa;    1888.) 

Where  a  life  assurance  society  violates  its 
contract  of  insurance,  the  assured  may  recover 
the  premiums  paid,  with  interest. — Van  Werden 
v.  Equitable  Life  Assur.  Soc.  of  United  States 
(Iowa)  68  N.  W.  S92. 

§    18.    Province  of  jury, 
(Mich.;    1895.) 

After  a  contract  of  insurance  was  made 
and  a  note  accepted  for  the  premium,  the  policy 
was  returned  for  the  purpose  of  changing  the 
terms  of  payment  and  the  beneficiaries.  In  an 
action  for  the  amount,  defendant  claimed  that  a 
new  policy  issued  instead  of  the  first  one  before 
the  premium  had  been  earned,  and  that,  by  a 
mistake,  the  full  amount  of  the  note  was  col- 
■  i><l.  which  mistake  was  promptly  corrected, 
and  the  amount  tendered  back.  Held,  that  it 
was  for  a  jury  to  determine  from  all  the  circum- 
stances whether  there  was  a  new  agreement  or 
not. — Krause  v.  Equitable  Life  Assur.  Soc.  of 
United  States  (Mich.)  63  N.  W.  440. 
105  Mich.  329. 


III.    INSURABLE  INTEREST. 

Allegations  in  complaint  on  policy,  see  post,  § 

112. 
Limitation  of  right  to  assign  policy,  see  post,  § 

21. 

§   19.    In   property. 

[a]  (Iowa;    1894.) 

Where  the  consignee  of  goods  to  be  paid 
for  if  sold,   and,  if  not,  to  be  returned  to   the 

-nor,  applies  for  insurance  thereon  in 
his  own  name,  intending  to  insure  for  the  full 
value  of  the  property,  and  the  insurance  agent 
writes  the  policy  with  that  end  in  view,  know- 
ing the  nature  of  the  applicant's  title,  a  clause 
in  the  policy  limiting  the  liability  to  an  amount 
not  exeeedinsr  the  interest  of  the  applicant  does 
not  restrict  the  liability,  in  case  of  loss,  to  his 
personal  interest,  so  as  to  prevent  a  recovery 
for  their  full  value.— Pox  v.  Capital  Ins.  Co.  of 
Des  Moines  (Iowa)  61  N.   W.   211 

93  Iowa,  7. 

[b]  (Mich.:    18970 

A  person  who  has  bought  goods  on  credit 
may  insure  them  for  the  benefit  of  the  seller 
when  the  insurer  agrees  to  the  arrangement.— 
-'"1vrwn  V'  German"American  I»s-  Co.  (Mich.) 


[c]  (Nob.;    1895.) 

One  who  would  be  deprived  of  a  security 
or  lien  on  insured  property,  or  would  losi 
profit  therefrom,  by  a  destruction  of  the  proper- 
ty, has  an  insurable  interest  therein. — Rochi  ster 
Loan  &  Banking  Co.  v.  Liberty  Ins.  Co.  (Neb.) 
62  .V  \V.  S77. 

44  Neb.   537. 

[d]  (Neb.:    1896.) 

One  who  mortgages  his  real  estate  to 
secure  the  payment  of  a  debt  for  which  he  is 
personally  responsible,  and  subsequently  eon 
veys  the  title  of  such  real  estate  to  another, 
subject  to  said  mortgage,  has  an  insurable  in- 
terest remaining  in  said  real  estate.— Hanover 
Fire  Ins.  Co.  >\  Bohn  (Neb.)  67  N.  W.  774. 
48  Neb.  743. 

§   20.    In  human  life. 

[a]  (Mich.;    1895.) 

Where  an  insurance  company  admits  lia- 
bility on  a  policy  payable  by  name  to  decedent's 
daughter  if  surviving,  otherwise  to  the  personal 
representatives,  and  pays  the  amount  thereof  in 
court,  if  the  evidence  establishes  the  identity  of 
the  defendant  daughter  with  the  beneficiary 
named  in  the  policy,  the  administrator  has  no 
interest  in  the  policy,  and  the  question  of  the 
daughter's  insurable  interest  is  immaterial. — 
Standard  Life  &  Accident  Ins.  Co.  v.  Catlin 
i. Midi. I  63  N.  W.  S07. 

[b]  (Mich.;    189(5.) 

At  common  law  a  sister  has  an  insurable 
interest  in  her  brother's  life.— Hosmer  v.  Welch 
(Mich.)  67  N.  W.  504. 

[c]      (Mich.;    1896.) 

Where  a  husband  separated  from  his 
wife  without  a  divorce,  and  thereafter,  until 
his  death,  lived  with  his  sister,  paying  no  board, 
and  was  nursed  and  eared  for  by  her  as  a  mem- 
ber of  the  family,  a  policy  on  the  brother's  life, 
issued  in  favor  of  the  sister  by  a  company  or- 
ganized under  an  act  authorizing  the  insured 
to  name  the  beneficiary,  who  might  be  one  of 
the  "family"  or  an  heir,  was  valid,  though  tie- 
wife  of  deceased  survived  him.  —  Hosmer  v 
Welch  (Mich.)  67  N.  W.  504. 


IV.    ASSIGNMENT  OF  POLICY. 

Right  of  assignee  to  proceeds,  see  post,  §  92. 

§  21.    Right   to   assign. 

[al     (Wis.:    1897.) 

Laws  1895,  c.  20,  restricting  the  right  of 
assignment  of  life  insurance  to  persons  who 
have  an  insurable  interest  in  the  insured,  is 
not  retroactive,  and  does  not  affect  insurance 
assigned  before  it  was  enacted. — Strike  v.  Wis 
cousin  Odd  Fellows  Mut.  Life  Ins.  Co.  (Wis.) 
7d  X.  W.  S19. 

[b]     (Wis.;    1897.) 

The  right  of  one  effecting  insurance  on  his 
:  life  at  his  own  cost  to  make  an  assignment  of 
the  policy  is  not  affected  by  Rev.  St.  *  L':H7 
(Laws  1891,  c.  376),  providing  that  any  | 
i  may  effect  insurance  on  his  life  for  the  benefit 
of  a  married  woman,  and  that  the  same  shall 
be  her  sole  and  separate  property,  free  from 
the  control,  disposition,  or  claims  of  the  insur- 
ed.— Strike  v.  Wisconsin  Odd  Fellows.  Mut. 
Life  Ins.  Co.  (Wis.)  70  N.  W.  819. 

§   22.    Qualified  assignment. 
(Iowa:      3  896.) 

An  assignment  of  an  insurance  policy  to 
"B.,  of  Reinbeck.  of  the  state  of  Iowa,  and  his  ex- 
ecutors, administrators,  and  assigns,  as  their  in- 
terest may  appear,"  is  a  qualified,  and  not  an 
absolute,  assignment  to  B.— Barrett  v.  North- 
western Mut.  Life  Ins.  Co.  (Iowa)  6S  N.  W. 
906. 
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§   23.    Content  of  insurer. 

(Hlnn.i    1805.) 

An  in-  to  wliuin  a  fire  In- 

Burance  policj  aed,   with   the 

agent,  that,  if  the  iatter  would  consent  to 
the  o  isigi  mi  u(  Id  paj    the 

premium  then  due  on  the  policy,  was  founded 

valid   con  d    -Uugusuu   v.   Hardy 

i  \i IN.  W.  389. 

62  Minn.  209. 


V.    CANCELLATION  AND  SURRENDER 
OF   POLICY. 

Authority  of  agents,  see  post,  S  98. 
Surrender   of   tickel    in   mutual   company!   see 
post,  §  L66. 

§   24.    Cancellation   of  policy. 
(Wis.;     1897.) 

A  cancellation  does  not  take  place  tinder 
a  policy  providing  for  cancellation  on  notice 
by  the  company,  and  a  return  of  the  unearned 
premiums,  where  the  company  tendered  the 
premiums,  and  demanded  a  surrender  of  the 
policies,  for  the  purpose  of  rescinding  and  can- 
celing them  from  the  beginning,  and  the  ln- 
sured  refused  to  surrender  them.— .John  E. 
Davis  Lumber  Co.  v.  Hartford  Fire  Ius.  Co. 
(Wis.)  7(1  X.  W.  84. 


25. 


Notice. 


ta]     (Mich.)    1884.) 

An  agent  who  has  entire  charge  of  the 
insurance  upon  property  of  his  principal  may 
accept  notice  of  the  cancellation  of  a  policy, 
and  procure  substitute  insurance  upon  the  same 
property  in  another  company,  without  previous 
notice  to  his  principal,  and  the  policy  last  is- 
sued will  be  valid.— Buick  v.  Mechanics'  Ins. 
Co.  (Mich.)  61  N.  W.  337. 
103  Mich.  75. 

[b]  (Mich.  J    1SU4.) 

The  waiver  of  a  stipulation  contained 
in  the  first  policy  providing  for  five  days'  notice 
of  cancellation  by  the  parties  to  it  would  not 
affect  the  liability  of  the  company  issuing  the 
substitute  policy.— Buick  v.  Mechanics'  Ins.  Co. 
(Mich.)  61  X.  W.  337. 

103  Mich.  75. 

[c]  (Mien.;   1895.) 

Notice  of  cancellation  of  a  policy  sent  to 
the  insurance  solicitor  who  procured  the  policy 
will  not  bind  the  insured  when  the  insurer 
knows  thai  the  solicitor  was  only  authorized  to 
piocure  insurance,  and  that  he  has  delivered  the 
policy  to  the  insured. — Snedicor  v.  Citizens'  Ins. 
Co.  (Mich.)  04  X.  W.  35. 

[il]     (Wis.;    1897.} 

A  notice  to  the  insured's  agent  "to  cancel" 
a  policy,  or  that  the  policy  "will  be  canceled," 
is  not  a  sufficient  notice  of  cancellation. — John 
Et.  Davis  Lumber  Co.  v.  Hartford  Fire  Ins.  Co. 
(Wis.)  70  N.  W.  84. 

[e]     (Wis.:    1897.) 

Notice  of  cancellation  of  a  policy  served  on 
the  insured's  broker  after  the  agency  between 
the  parties  had  ceased  is  ineffectual.— John  R. 
Davis  Lumber  Co.  v.  Hartford  Fire  Ins.  Co. 
(Wis.)  7D  X.  W.  84. 

§   26.    Surrender, 
[al     (Mich.;    1890.) 

Under  ;>  life  policy  payable  to  insured  in 
20  years,  if  he  was  then  alive;  but  in  case  of  his 
death  before  that  time  payable  to  his  mother,  if 
living;  if  not.  to  his  brothers  and  sisters;  and  pro- 
viding that,  on  surrender  thereof  at  the  end  of 
three  years  "receipted  by  the  insured  and  bene- 
ficiaries," the  cash  value  specified  therein  would 
be  paid, — it  is  necessary,  on  making  such  surren- 
der, that  the  receipt  be  signed,  not  only  by  insured 
and  his  mother,  but  by  the  other  beneficiaries. — 
Loekwood  v.  Michigan  Mut.  Life  Ins.  Co.  (Mich.) 
66  N.  W.  229. 


[  t>  1     (\\l».i    1800.) 

A  lii. 

ptration  of  the  third  or  "for 

which   premium    I                 paid,  the   company 

would  paj   the  cash  value  therein  tliat. 
If  the  Brat  or  any  Bubseqm  at  premium  shall  be 

i  wholly  or  in  part  by  note,  «    ♦    •    mch 

< ,"    hut 

d  that, 
if  the  premiums  were  not  paid  us  provided,  the 
y   should  not  be   liable,   and    the  policy 
should  i  only  that,  after  thi 

nal  premi a   "have  bi  "   the 

policy  might   be  surrendered  for  its  cash  vain.-. 

j   the 
policy,  and 
forfeit  the  paj  ment  made  1 1 
i  ided  in  the  i  olicj ."     The  insured  paid  the  first 
two  yei  iins;  and,  on  the  day  the  premi- 

um for  the  third  year  was  due,  he  mium 

note,  which  was  no;  paid  when  due,  and  tl" 
pany  gave  him  a  renewal  rea  ipt,  to  the  effect  that 
the  annual  premium  bad  been  received  on  the  pol 
icy,  "continuing  the  same  in  force"  until  a  year 
from  i !  "proi  ided  that,  it  any  i  i 

other  obligatior.  1ms  been  given  for  such  premium, 
*    *    *    then,  for  anj  loss  occurring  di 
nonpayment,  tin   company  shall  not 
The  policy  contained  a  similar  pro  Held, 

that  the  insured  could  not   recover  the  surren 
value  of  such  policy  at  the  end  of  the  third  year. 
Insurance   Co.   v.   Howes   (1879)   51    X.    W.   902, 
42  Mich.  19,  and  Tabor  v.  Insurance  Co.  (1880) 
6    N.    W.    830,    H    Mich.    324, 
Kinne    v.    Michigan    Milt.    I.il'e    Ins.    Co.,    66    X. 

W.  359,  !i2  Wis.  335. 


VI.    APPLICATION— STATEMENT    OF 
FACTS   AFFECTING    RISK. 

§  27.    Scope  of  representation. 
(Neb.;   1S!>7.) 

A  statement  in  the  application  that  insur- 
ance is  desired  upon  household  goods  while 
they  are  in  a  building  does  not  involve  a  repre- 
sentation that  the  insured  owns  the  building,  or 
that  the  goods  are  then  in  it.— Omaha  Fire  Ins. 
Co.  v.  Crighton  (Neb.)  69  N.  W.  700. 

§   28.    Representations  or  warranties. 

(Neb.;    1806.) 

An  application  recited:  "The  said  applicant 
hereby  warrants,  covenants,  and  agrees  *  *  * 
that  the  foregoing  is  a  full,  just,  and  true  exposi- 
tion of  all  the  facts  and  circumstances,  condition, 
situation,  and  value  of  and  title  to  the  property 
to  be  insured,  and  is  offered  as  a  b;isis  of  the  in- 
surance requested,  and  is  made  a  special  war- 
ranty, the  same  as  if  written  on  the  face  of  the 
policy," — and  was  made  a  part  of  the  policy.  The 
policy  provided:  "This  entire  policy  shall  !>• 
if  the  assured  has  concealed  or  misrepresented, 
in  writing  or  otherwise,  any  material  fact  or  cir- 
ince  concerning  this  insurance,  or  the  sub- 
ject thereof."  Held,  that  answers  in  the  appli- 
cation to  questions  as  to  the  value  of  the  person- 
ally to  be  insured,  and  as  to  the  amount  paid  for 
the  land  on  which  the  personalty  was  situated, 
and  as  to  the  terms  of  payment  therefor,  were 
representations,  and  not  warranties. — Aetna  Ins. 
Co.  v.  Simmons  (Xeb.)  69  X.  \V.  125. 

§   29.    Application    and    other    papers    as 
part  of  policy. 

[n]     (Iowa;   189«.) 

McClain's  Cede,  §  1733  (declaring  that 
if  an  insurance  company  neglects  to  attach  to  the 
policy  on  "issue  or  renewal"  thereof,  a  "true 
copy"  of  any  application  or  representation  of  the 
assured  which  may  in  any  manner  affect  the 
validity  of  the  policy,  it  shall  be  precluded  from 
pleading  or  proving  the  falsity  of  any  statement 
in  I  lie  application),  applies  where  the  copy  of  an 
application  for  reinstatement  attached  to  the  pol- 
icy omits  the  examiner's  report  contained  in  the 
original,  and  also  a  part  of  the  statements  made 
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by  the  assured  in  regard  to  his  previous  physical 
condition,  and  incorrectly  states  the  place  to 
which  notice  of  premiums  shall  be  addressed. — 
Goodwin  v.  Provident  Sav.  Life  Assur.  Soc. 
(Iowa)  66  N.  W.  157. 
[b]     (Wis.;   1896.) 

A  contract,  dated  October.  1889,  by  a 
corporation,  whereby  it  guarantied  a  merchant 
against  loss  resulting  from  the  insolvency  of  cus- 
tomers on  conditions  specifically  described,  pro 
vided  that  no  credit  should  be  given  by  such  mer- 
chant unless  the  customer  was  rated  in  Dun's 
latest  reports,  and  unless  his  rating  was  not 
less  than  a  sum  specified.  November  8.  18S9, 
there  was  delivered,  with  the  contract,  a  slip  con- 
taining an  additional  agreement  providing  that, 
should  Dun  not  rate  a  party,  and  Bradstreet 
should,  within  the  system  of  the  company,  the 
latter  should  be  binding  on  it.  November  26tn, 
the  company  sent  the  insured  a  like  slip  except 
that  it  permitted  the  use  of  Bradstreet's  only 
after  November  13,  1889.  The  insured  kept 
the  latter  slip,  and  made  no  objections  to  it. 
Held,  that  the  contract  as  perfected  November 
8,  1S89,  governed  the  rights  of  the  parties,  in  the 
absence  of  anything  to  show  that  the  company 
was  influenced  in  its  conduct  by  assured's  silence 
on  receiving  the  latter  slips. — Shakman  v.  Unit- 
ed States  Credit  System  Co.  (Wis.)  66  N.  W. 
528. 

92  Wis.  366. 

§  30.    Misrepresentations. 

[a]  (Neb.;    1895.) 

A  provision  of  an  insurance  policy  that 
false  representations  in  an  application  for  in- 
surance shall  avoid  the  policy  applies  to  state- 
ments as  to  title. — J.  B.  Ehrsam  Mach.  Co.  v. 
Phenix  Ins.  Co.,  61  N.  W.  722,  43  Neb.  554. 

[b]  (Neb.;    1896.) 

Where  the  application  for  insurance,  and 
the  policy  issued  thereon  by  an  insurance  com- 
pany doing  business  in  a  sister  state,  bear  the 
same  date,  it  will  not  be  inferred,  in  the  absence 
of  evidence  upon  that  point,  that  the  officers  of 
the  insurance  company,  at  its  home  office,  were 
influenced,  by  misrepresentations  contained  in 
the  application,  to  approve  a  risk  which,  had 
they  known  of  such  misrepresentation,  they 
would  not  have  approved.  —  State  Ins.  Co.  v. 
New  Hampshire  Trust  Co.  (Neb.)  06  N.  W.  9. 
47  Neb.  62. 

Ic]     (S.  D.;    1895.) 

False  representations  that  the  insured 
building  was  fully  equipped  with  sprinklers  and 
was  insured  in  other  companies  will  avoid  the 
policy. — Fromherz  v.  Yankton  Fire  Ins.  Co. 
(S.  D.)  63  N.  W.  7S4. 

[d]     (Wis.;    1896.) 

An  insurance  company  which  issues  a 
policy  without  attaching  thereto  or  indorsing 
thereon  a  copy  of  the  application,  or  the  rep- 
resentations made  bv  the  insured,  as  required 
by  Sanb.  &  B.  St.  §  104."»a.  is  precluded,  by  the 
express  provisions  of  the  act.  from  setting  up 
falsity  in  such  application  or  representations. — 
Johnson  v.  Scottish  Union  &  N.  Ins.  Co.  (Wis.) 
67  N.  W.  416. 

93  Wis.  223. 

§  31.    Concealment. 

[a]  (Minn.;   1895.) 

The  fact  that  the  insured  failed  to  inform 
the  company  that  he  held  the  insured  property 
under  an  assignment  of  a  lease  without  the  con- 
sent of  the  lessor,  contrary  to  the  terms  of  the 
lease,  does  not  constitute  a  breach  of  a  condition 
against  misrepresentation  or  concealment  of  a 
material  fact.— Caplis  v.  American  Fire  Ins.  Co. 
of  New  York  (Minn.)  62  N.  W.  440. 
60  Minn.  376. 

[b]  (Neb.;    1895.) 

The  acceptance  by  a  mortgagor  of  a  pol- 
icy of  insurance  on  his  property  providing 
against  incumbrances  is  not  a  representation 
which  renders  the  policy  void  where  the  policy 


was  issued  without  any  inquiry  as  to  the  condi- 
tion of  insured's  title. — Insurance  Co.  of  North 
America  v.  Bachler  (Neb.)  62  N.  W.  911. 
44  Neb.  549. 

[c]     (Neb.;    1896.) 

Where  an  application  for  fire  insurance 
is  oral,  and  no  inquiries  are  made  by  the  agent 
of  the  insurer  as  to  the  condition  of  the  title 
to  the  property,  and  the  insured  says  nothing 
aboul  (be  existence  of  a  mortgage  thereon,  but 
docs  not  keep  silent  from  any  sinister  motive, 
or  with  the  intention  to  deceive  or  mislead 
the  insurer,  then  the  fact  that  there  exists  a 
mortgage  upon  the  insured  property  will  not 
invalidate  the  policy  of  insurance,  notwithstand- 
ing that  it  provides  that  it  should  be  void  if 
there  existed  any  incumbrance,  by  mortgage  or 
otherwise,  against  the  insured  propertv.— Han- 
over Fire  Ins.  Co.  v.  Bohn  (Neb.)  67  N."W.  774. 
48  Neb.  743. 

[<1]     (Wis.;    1896.) 

Where  a  fire  policy  is  issued  without  any 
formal  application  by  the  insured,  and  without 
any  questions  being  put  to  him  as  to  matters 
material  to  the  risk,  and  the  policy  contains  a 
clause  that  it  will  be  void  if  any  material  fact 
is  concealed,  it  will  not  be  invalidated  by  the 
unintentional  concealment  by  insured  of  ma- 
terial facts  as  to  which  he  was  not  questioned. 
— Johnson  v.  Scottish  Union  &  N.  Ins.  Co. 
(Wis.)  67  N.  W.  416. 
93  Wis.  223. 

§  32.    Good   faith    of    applicant   and   ma- 
teriality of  misrepresentations. 

[a]  (Mich.;    1895.) 

The  mere  fact  that  insured's  maiden 
name  is  incorrectly  stated  in  the  application  for 
insurance  dees  not  invalidate  the  policy,  es- 
pecially where  such  mistake  was  due  to  the 
fault  of  the  insurance  agent  in  writing  the  ap- 
plication.—Plumb  v.  Penn  Mut.  Life  Ins.  Co. 
(Mich.)  65  N.  W.  Oil. 

[b]  (Nob.:    1895.) 

A  misdescription,  in  an  insurance  policy, 
of  the  land  on  which  personal  property  insured 
was  situated,  is  not  material  to  the  risk,  and 
will  not  avoid  the  policy,  if  the  property  itself 
is  properly  described.  Insurance  Co.  v.  Gebhart 
(1891)  40  N.  W.  333,  32  Neb.  144,  followed  — 
Omaha  Fire  Ins.  Co.  v.  Dufek,  62  N.  W.  465, 
44  Neb.  241. 

Ic)      (Neb.;    1890.) 

The  fact  that,  in  the  application,  insured 
overstated  the  value  of  the  property  to  be  in- 
sured, did  not  avoid  the  policy  where  it  did  not 
appear  that  he  did  so  intentionally,  or  that,  if 
with  an  intention,  he  did  so  with  intent  to  de- 
ceive the  company,  or  that  the  company  relied 
on  the  valuation,  and  was  induced  thereby  to  is- 
sue the  policy. — Aetna  Ins.  Co.  v.  Simmons 
(Neb.)  69  N.  W.  125. 
[<1]     (Neb.:    1896.) 

False  statements  in  an  application  for  in- 
surance of  buildings  and  other  personalty  situate 
on  land  owned  by  insured,  as  to  the  amount  paid 
for  the  land,  and  as  to  the  terms  of  sale,  do  not 
avoid  the  policy,  since  they  are  immaterial  to  the 
risk. — Aetna  Ins.  Co.  v.  Simmons  (Neb.)  69  N. 
W.  125. 

[e]     (Wis.;    1895.) 

A  misrepresentation  by  insured  in  his  ap- 
plication for  accident  insurance  as  to  his  occu- 
pation, on  the  truthfulness  of  which  representa- 
tions the  policy  is  conditioned,  avoids  the  policy. 
— Murphey  v.  American  Mut.  Ace.  Ass'n  (Wis.) 
02  N.  W.  1057. 

90  Wis.  208. 

§  33.  Title  to  property. 

ta]     (Mich.;    1895.) 

It  is  proper  to  charge,  when  applicable 
to  the  evidence,  that,  if  plaintiff  fairly  dis- 
closed to  the  agents  the  condition  of  his  title, 
the  contract  of  insurance  was  valid;  but  if  he 
informed  them  that  he  owned  the  property  in 
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filiate  the  whey. 

BoylBton  Ins.  (  o.  (Mich.)  62  N. 

W.  3 

ii.i    \!  eh.  L32. 

I  I,  I     (Minn. I    18»7.)  ,      ,  .    , 

know  thai 

the   !  :M   '  ",' 

until   after   n  i 

fed  it  before  the  loss)     He 
d    faith,  and  no  one  had 
.!   any   adverse  claim  to   the  two   feet  in 
nuestion.     ffcM,  thai    the  insurer  c;  i 
tt  the  condition  thai 

,.,„.  owned  bj  in  ured  to  fee  nmpM 
irol  n  bj  Bui  b  mistake.-  Haider  v.  m. 
Fire  &   Marine  Ins.  Co.  (Minn.)   (0  N.  W. 

§   34.    Breach    of    warranty    in    general, 
[a]     (Minn. I    1880.)  .  , 

tM    uppiicanl    for    life    insurance,    who 

warrants  the  truth  of  his  answers  in  the  appll- 
,    is  bound  to  answi  O  so  Ear  as 

he  undertakes  to  answer.  hut  his  warranties 
cannot  be  i  itended  Ley. .ml  his  answers  as  actu- 
ally given;  hence  it  was  proper  to  so  instruct. 
—Hale  v  Life  Indemnity  &  Investment  Co. 
(Minn.)  1)8  N.  \V.  182. 
ib]     is.  |>.:   i *!>.-..>  . 

Where  a  certificate  of  insurance  provid- 
ed that  the  application  and  medical  examination 
were  a  part  of  the  contract,  and  should  be 
deemed  warranties,  a  breach  of  a  statement 
made  therein  avoided  the  contract— Knudson 
v  Grand  Council  of  Northwestern  Legion  of 
Honor  (S.  D.)  03  N.  W.  911. 


§  35.    Other  insurance. 

(Neb.;   1806.)  ,.     „       ,      . 

A  repicsentation  in  an  application  for  in- 
surance that  no  other  insurance  existed  on  the 
property  is  not  to  be  deemed  false,  so  as  toin- 
:  lid; ne  the  insurance  obtained  on  such  applica- 
tion, merely  because  a  former  owner  of  the  i 
property,  after  bavins  parted  with  Ins  title,  ef- 

'  other  insurance  thereon  in  his  own  favor. 

te    [ns    Co.  v.  New  Hampshire  Trust  Co. 
(Neb.)  66  X.  W.  9. 

4V  Neb.  02. 

S   36.    Title  or  interest  of  insured. 

[a]      (Minn.;    1S9G.)  , 

The  vendee  of  a  horse  purchased  on 
credit  for  $1,000  gave  his  notes  to  the  vendor 
for  that  sum.  secured  them  by  a  chattel  mort- 
gage on  the  horse,  and  insured  the  ho 
the  defendant  company  against  loss  by  death. 
in  the  sum  of  $500;  loss,  if  any.  payable  to 
the  vendor  as  his  interest  might  appear,  the 
contract  of  purchase  contained  a  provision 
thai    if  the  horse  should  die  within  a  certain 

thereafter,    the    vendee   "is   to    take   the 
insura i.e.     which    is    $500,    and    give    up    the 

"  Held,  this  provision  is  not  a  breach  ol 
lause  in  i he  policy  of  insurance  which  war- 
rants thai  the  vendee  "is  the  sole, absolute. and 
unconditional  owner"  of  the  horse.— Rolls  v. 
Northwestern  Live-Stock  Ins.  Co.  (Minn.)  bi  N. 
W.  215. 

01  Minn.  390. 
[b]     (Minn.;    1S97.) 

A  condition  avoiding  a  policy,  if  the  in- 
terest of  the  insured  be  other  than  uncondition- 
al and  sole  ownership,"  was  not  broken  by 
erecting  the  building  insured  partly  on  the 
street  since  the  public  had  no  interest  in  the 
building,  and,  as  between  the  owner  and  the 
public,  he  had  a  ri-ht  to  remove  it— Haider  v. 
St  Paul  Fire  &  Marine  Ins.  Co.  (Minn.)  iO  N. 
W.  805. 
|c]     (Minn.;   1S»7.) 

Plaintiff,  in  building  upon  his  lot,  by  mis- 
take built  the  house  so  thai  it  stood  20  feet  on 
the  street  and  2  feet  on   the  adjoining  lot,  in 


which  be  had  uo  Interest.     The  defends 

ned  by  the  in  ured  ii  «« 

that  the  condition  avoiding  the  pohi 
be  a   buil  I 

ned  by  the  insured."  was  nol 
long  as  -oi, 

1   fire  &   Marine  Ins.   Co.  (Minn.)   I 
\\  .   I 

Idl     \vi'''  holds    the    legal    tit] 

land,  and  noinqu  tbran- 

cefl   thi  apany  cannot  defend  an  ac 

at  a  mortgage,  on  the 

ground  that  insured  is  a  mere  trusl  le  for 

eneficinry.-    I  '-"'V,, 

(Neb.)  62  V  W.  877. 

i  44   Neb.  537. 

lcl     a'"''  roviding    that    the    i 

shall  be  void  "if  the  assured  is  not  tl 
unconditional   owner  of   the  property,  or 
property    or   any    part    thereof    be   or    bi 
Mortgaged  or  otherwise  incumbe 

g  at  the  time  the  policy 'is 
|  Dakota   B*ire  &  Marine  Ins.  Co. 

(S,  D.)  01  N.  W.  2ii0. 

[f)  The'vendei  of  personal  property  under  a 
bill  of  sale  conveying  absolute  title,  though  giv- 
en as  security  tor  debt,  being  in  possession,  and 
the  debt  being  past  due  is  a  sole  and  uncondi- 
tional owner  of  the  property,  within  the  meaning 
of  a  contract  of  insurance  which  provides  that 
the  policy  shall  be  void  if  the  interest  of  the 
other  than  unconditional  and  sole 
ownership  — Carev  v.  Liverpool  &  London  & 
,,1,1  Ins:  Co.  (Wis.)  66  N!  W.  693,  '.'2  Wis. 
538;    First  Nat.  Bank  v.  Same,  Id. 


[(tl      l\\  is.:    1890.)  „  ...    . 

\  provision  of  an  'nsurance  policy  that  it 
shall  be  void  in  case  the  title  of  the  insured  to 
the  property  is  less  than  a    fee  simple,  unless 

otherwise  provide  1  by  agreement  indorsed  there- 
on is  waived  by  the  issuance  of  the  policy  with- 
out such  indorsen*  at,  and  the  receipt  of  the  pre- 
mium then,,,,,  by  an  agent  authorized  to  issue 

policies  who  had  knowledge  that  the  title  of  the 
insured  was  not  a  fee  simple;  and  the  insurer  is 
estopped  to  claim  that  such  acts  wee  not  m- 
by  it  to  opera  I  e  as  a  wan.  r  Schultz  v. 
Caledonian  Ins.  Co.  (Wis.)  6S  N.  W.  414. 

§   37.    Incumbrances. 

Ia A  'poli'v  contained  the  following:  "It  is 
agreed  that,  if  any  false  statements  are  made 
,,;  said  application,  *  *  *  .or  if  the  property 
be  sold,  transferred,  or  incumbered,     *  or 

in  case  any  change  shall  take  place  in  the  title. 
possession.'  or  interest  of  the  assured  in  the 
above-mentioned  property,  or  if  the  assured  shall 
not  be  the  sole  and  unconditional  owner  in  fee 
of  the  said  oroperty,  *  *  *  this  policy  shall 
be  null  and  void."  It  did  not  appear  that  any 
application  had  been  made  or  required,  or  that 
anr  representations  had  Ik  en  made  as  to  title. 
Held  that  the  existence  of  a  chattel  mortgage 
on  part  of  the  property  when  the  pohcy  was 
written  did  not  avoid  the  P'^/V  ''-'  ai' 
Ins.  Co.  v.  Thompson  (Neb.)  i0  N.  W.  3U. 

Ibl  \n  Agreement  in  a  lease  that,  on  failure 
to  pav  rent,  buildings,  improvements,  and  other 
property  placed  on  the  premises  by  the  lessee 
shall  be  liable  to  distraint  and  sale  under  war- 
rant, and  that  such  property  may  be  followed 
and  distrained,  constitutes  an  incumbrance  on 
the  property  placed  on  the  premises  by  the  les- 
see, within  the  condition  of  an  insurance  policy 
against  incumbrances,  though  at  the  time  the 


957     (§37) 


INSUHANCE,  VI. 


(§  41)     95S 


policj  issued  no  rent  was  due. — Peet  v.  Dakota 
Fire  &  Marine  Ins.  Co.  (S.  D.)  64  N.  W.  206. 

[c]  (Wis.:    189G.) 

If  a  statement  in  an  application  that  the 
property  insured  is  mortgaged  tor  $.~)00,  when  in 
fact  it  is  mortgaged  lor  $525,  is  a  warranty,  as 
matter  of  law  the  breach  avoids  the  policy;  but  if 
it  be  found  by  the  jury  to  be  merely  a  representa- 
tion, and  not  io  have  been  made  in  bad  faith,  it 
is  a  question  for  them  whether  it  was  substan- 
tial ami  material  to  the  risk. — Johnston  y.  North- 
western Live-Stock  Ins.  Co.  (Wis.)  68  N.  W. 
868. 

[d]  (Wis.:    1890.) 

The  statement  in  an  application  for  insur- 
ance that  the  property  was  mortgaged  for  $500, 
though  on  its  face  a  warranty  (all  statements  in 
the  application  being  declared  by  the  policy  to  be 
warranties),  may  be  found  by  the  jury  to  be  a 
representation,  if.  as  assured  claims,  he  told  the 
agent  for  soliciting  and  forwarding  applications 
that  he  did  not  know  the  exact  amount  unpaid 
on  the  mortgage  (which  was  $525),  but  that  it  was 
"about  $5011."  and  the  agent  understood  that  it 
was  not  intended  to  make  an  exact  statement  of 
the  amount  unpaid,  but  yet  wrote  it  in  that  form 
in  the  application  without  insured's  knowledge  or 
consent.— Johnston  v.  Northwestern  Live-Stock 
Ins.  Co.  (Wis.)  6S  N.  W.  S68. 

§   38.    Health  and  physical  condition. 

lal     (Mich.:    1895.) 

In  an  action  on  a  life  insurance  policy 
conditioned  on  insured  being  in  good  health  at 
the  time  of  the  delivery  of  the  policy,  it  appear- 
ed the  policy  was  delivered  on  Tuesday;  that  on 
the  preceding  Saturday  night  insured  was  not 
feeling  we)!,  and  took  medicine;  on  Monday  she 
had  some  disturbance  of  the  bowels;  on  Tues- 
day and  Wednesday  she  was  about  the  house, 
doing  her  household  work,  resting  occasionally; 
on  Friday  inflammation  of  the  bowels  set  in, 
on  Saturday  she  was  seriously  ill.  and  died  the 
following  Tuesday.  Held,  that  it  was  a  ques- 
tion for  the  jury  whether  insured  was  in  good 
health  when  the  policy  was  delivered.— Plumb 
v.  Penn  Mut.  Life  Ins.  Co.  (Mich.)  05  N.  W. 
Oil. 

[b]  (Mich.;   189.->.) 

Merely  calling  a  physician  to  prescribe 
for  a  temporary  indisposition,  not  serious  in  its 
nature,  and  not  affecting  the  person's  sound 
bodily  health,  is  not  being  "attended"  by  the 
physician  within  the  meaning  of  such  word  in 
an  apolication  for  insurance. — Plumb  v.  Penn 
Mut.  Life  Ins.  Co.  (Mich.)  05  N.  W.  611. 

[c]  (Mich.;   18!).-.) 

That  insured  was  attended  by  a  physi- 
cian for  la  grippe  two  years  and  nine  months 
before  her  application  for  insurance,  in  which 
she  stated  that  she  had  been  so  attended  three 
years  before,  is  not  such  a  variation  as  will 
avoid  the  policy  for  breach  of  warranty.— Plumb 
v.  Penn  Mut.  Life  Ins.  Co.  (Mich.)  05  N.  W. 
Oil. 

[d]  (Midi.;    1896.) 

A  provision  of  a  policy  of  life  insurance  that 
it  should  1»-  void  in  case  the  insured  was  not  in 
Bound  health  at  the  time  of  its  issuance  is  waiv- 
ed   by   a    collection   of   premiums    thereon    after 
knowledge   by   an   agent   of   the  insurance   corn- 
having  authority  to  cancel  the  policy,  that 
'der  was  not  in  sound  health  when 'it  was 
1,  notwithstanding  a  provision  that  no  waiv- 
ed be  made  except  in  writing  signed  bv  the 
•  nt    and    secretary.      Hooker    and    Grant, 
J.I..   dissenting.— Hilt  v.   Metropolitan  Life   Ins. 
Co.  (Mich.)  US  N.  W.  300. 
[el     (Neb.;   189U.) 

Answers  to  questions,  in  an  application  for 
life  insurance,  as  to  the  applicant's  health  in  gen- 

hiding  a  question  as  to  whether  he  has,  or 

id  since  childhood,  any  of  57  named  di 
or  less   common,   including  diseases  of   the 
.   bowels,   heart,   kidneys,   liver,   lungs,   and 
stomach,  or  any  other  disease,  are  nut   warran- 


i  ies,  where,  though  the  policy  in  places  terms  then: 
such,  it  also  refers  to  them  as  "statements."— 
Kcttonbaeh  v.  Omaha  Life  Ass'n  (Neb.)  69  N. 
W.  135. 

tfl     (Wis.;    1897.) 

Where  a  certificate  in  a  benefit  society 
states  that  it  is  issued  on  the  faith  of  the  state- 
ments in  the  application,  and  the  insured  signs 
a  declaration  that  her  answers  are  true  and 
form  part  of  the  application,  a  false  affirma- 
tive answer  to  the  question,  "Are  you  now  in 
sound  health'.'"  is  a  warranty  rendering  the 
policy  void,  though  insured  at  the  time  be- 
lieved that  she  was  iu  sound  health.— Bovle  v. 
Northwestern  Mutual  Relief  Ass'n  (AVis.)  70 
N.  W.  351. 

§  39.    Habits   of  insured. 
(Minn.;    1S96.) 

Answers,  in  an  application  for  a  life  in- 
surance policy,  a„  to  the  use  of  spirituous  liq- 
uors by  the  applicant,  and  as  to  whether  the 
applicant  had  always  been  temperate,  refer  t< 
the  habits  of  the  insured,  and  not  to  exceptional 
and  occasional  acts:   and  the  word  "temperate 
means  abstinence  from  excessive  or  injurious 
use  of  liquor,  and  not  total  abstinence. — Cham- 
bers   v.    Northwestern    Mutual    Life    Ins.    Co- 
(Minn.)  67  N.  W.  367. 
64  Minn.  495. 

§   40.    Parties    affected    by    avoidance    of 
policy, 
la]     (Neb.;    1890.) 

Where,  by  the  terms  of  the  policy  of  in- 
surance, the  loss,  if  any,  is  payable  to  a  mort- 
gagee as  his  interest  appears  at  the  time  of  the 
loss,  the  right  of  such  mortgagee  to  maintain  an 
action  for  such  loss  is  not  necessarily  defeated 
by  such  misrepresentation  in  the  application  for 
insurance  as,  by  the  terms  of  the  contract  be- 
tween the  insurer  and  the  insured,  would  defeat 
the  right  of  the  insured  to  maintain  an  action 
on  his.  own  behalf.  —  State  Ins.  Co.  v.  New 
Hampshire  Trust  Co.  (Neb.)  66  N.  W.  9. 
47  Neb.  62. 

[b]  (Neb.:    1896.) 

To  a  tire  insurance  policy  was  attached 
a  "mortgage  clause,"  making  the  loss  payable 
to  a  named  mortgagee  of  the  insured  property, 
and  providing  that  the  insurance  should  not  be 
invalidated  by  any  act  or  neglect  of  the  mort- 
gagor. Held,  that  the  mortgage  clause  was 
an  independent  contract  between  the  insurance 
company  and  the  mortgagee,  of  which  the  in- 
terest of  the  mortgagee,  and  not  the  real  estate 
itself,  was  the  subject-matter,  and  that  no  act 
or  omission  of  the  mortgagor,  whether  occur- 
ring at  the  time  of  the  issuance  of  the  policy 
or  prior  or  subsequent  thereto,  invalidated  the 
contract.  —  Hanover  Fire  Ins.  Co.  v.  Bohn 
(Neb.)  67  N.  W.  774. 
4S  Neb.  743. 

[c]  (\el>.:    1896.) 

A  representation  by  two  individuals  that 
they  were  owners  of  the  property  sought  to  be  in- 
sured, when  in  fact  it  was  owned  by  a  corpora- 
tion, of  the  capital  stock  of  which  they  were  the 
sole  proprietors,  was  not  such  a  misrepresenta- 
tion as  avoided  the  right  of  a  mortgagee  to  as- 
sert its  right  under  a  "union-mortgage"  clause 
attached  to  the  policy;  the  mortgagee  having  no 
knowledge  of  the  misrepresentation. — North  Brit- 
ish &  M.  Ins.  Co.  v.  Bohn  (Neb.)  68  N.  W.  942. 

§   41.    Statements    and    warranties    made 
by  insurance  agent, 
[al     (Mich.;    !8!Mi.> 

Where  a  life  insurance  agent  asks  a  part 
only  of  the  questions  printed  in  the  application, 
assuming  the  responsibility  of  filling  in  the  rest 
of  the  answers  himself,  and  the  assured  signs 
the  application  without  having  his  attention  call- 
ed to  the  answers  written  by  the  agent,  the 
fa]  ity  id'  some  such  answers  will  not  avoid  the 
Van  Houten  v.  Metropolitan  Life  Ins. 
Co.  (Mich.)  OS  N.   \V.  US-'. 
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[li|      (N.I..;     189S.1  .  on   • 

It   v  "so  to  an  I 

Burnnce   policy   tb  •''■'.'  "<    '.' 

d  the  application,  where  the  to- 

sured    ■  ''   ". 

value,  misstatements  ten  by 

,      Co.  v.  Fallon  CNeb.)  63  N.  W.  » 
Neb.  564. 

I%ffi?'Jh?fa«ma  is  onableto  read  and 

write, 

urer,  the  in   wed  ) 

by  stn  i  -  !'"'  appl»ci :  , 

Won  (Neb.)  69  N.  W.  766. 
§  42.   Knowledge  of  facts  by  agent. 

'^'''a,'  n'liranre  company  i1  '"'  the 

premium,  and   allowed  a   policy   to   remain   in 
!■„,.,,  four  months,   and   until 
,i  ,.  property,  cannot  cancel  the  , 

o'rred  statement  in  the  appln 
existing  incumbrances,   which  was   made   inatt- 
v,,.,,,„lv  by  insured,  where  the  true ^amount  of 

incumbrances  wi ;tually  known  by  the 

who  issued  the  policy.    <  ermi a  .u u mean  n* 
Co.  v.  Hail.  61  N.  W.  582,  43  Neb.  441. 

§  43.    Parol  evidence   as   to   statements. 

(Neb"ictuaUepresentationB  ns  to  the  es 
of  precautions  against  fire,  which  werem 
the  agent  who  issued  an  insurance  policy,  may 
be  proved  by  parol  evidence,  though  such  rep- 
resentations, incorrectly  reduced  to  writing  by 
such  agent,  were  attested  as  true  by  insured, 
and  by'  the  terms  of  the  policy  such /epresenta. 
Sons  were  warranties,  and  a  part  of  the  policy 
itself  —  German-American  Ins.  Co.  v.  tunc 
61  N.  W.  582,  43  Neb.  441. 


II, I    flowai    ISOfl. i 
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ment  would  ertain  lime  is  not  no- 
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inta    & 

[,       ,         i         i  65  V  \\.   - 

5  47.   Waiver  of  forfeiture. 

IIiimii:     1805.)  .    ,     ^     .       ,,--., 

The  provision  of  McClain  s  Code,  5  17dl, 
that    to  enable  an  insured  to  revive  his  p 
default    bj  the   amount   ol 

1 
.  i  whet-  the  company  never  torm- 
ipels   the   in 

pay  his 

am   note,   with   full  notice  of  the  fi 

i.      Co.  (Iowa)  62  -V  W.  810. 


Vn.    CONBITIONS. 

Limiting  actions  on  policies,  see  post,  §  10G. 

§  44.   Precautions  against  loss. 

(M1™ A '  livestock  insurance  policy  provided 
that  in  case  of  sickness  the  owner  shall,  in  ev- 
ery case,  notify  the  insurer  thereof,  at  its 
home  office,  by  telegram.  Held  this .did  not  re- 
quire the  owner  immediately  to  notify  the  m 
surer  of  a  sickness  which  lasted  only  ten  min- 
utes or  less,  and  did  not  recur  again  at  least 
for  seven  weeks.-Kells  v.  Northwestern  Live- 
stock Ins.  Co.  (Minn.)  07  N.  W.  215. 
64  Minn.  390. 

§  45.    Payment  of  premiums. 

a°WA  recovery  on  a  fire  policy  is  not  defeat- 
ed on  the  ground  that  the  payment  ot  the  pre- 
mium note  of  the  insured  was  made  after  action 
brought,  where  the  record  shows  that  he  hied 
a  substituted  petition,  which  was  answered  by 
the  company,  alter  the  premium  note  WM» 
paid  -Bloom  v.  State  Ins.  Co.  (Iowa)  02  N.  W. 
810. 

§  46.   Notice. 

[al     flown;   lf>!)5.)  '  .    .»-/, 

Postal  Laws  and  Regulations,  §  10o6, 
provides  that,  "after  a  receipt  has  been  given 
therefor  and  the  matter  has  been  numbered  as 
prescribed  in  preceding  sections,  tie i  letter  or 
parcel  becomes  registt  red,  etc.  Held,  that  no- 
tice of  the  time  a  premium  note  falls  due,  to  be 
given  by  "registered  letter,"  is  not  complete  un- 
til the  number  has  been  indorsed  on  the  letter. 
—Ross  v.  llawkeye  lus.  Co.  (Iowa)  01  N.  W. 
852 

93  Iowa,  222. 


§   48.    Use  or  occupation  of  premises. 

[ul     iiimii:    1890.)  . 

\\  l0licy   contains   a   provision    for 

forfeiture  in 

for  an  unlawful  i  the  mere  fact  tl 

person,    nol    a    registered    pharmacist,   oc 
the  building  with  a  drug  s 

.  b  ol  the  policy,  under  Mel  lain  -  i 

2523  I    unlawful  for  any    person   not 

a   registered    pharmacist    to   "conducl  '   a    drug 
store;    it    n  I  ing  but  that   such  i 

tloyi  .1  i ilia  !  i  at  rmacisl  to  co 

business.     Erb    v.    Herman    Ins.    Co.   (Iowa)   OS 
N.  W.  701. 

1 1,  |    (Iowa i   is<i<;.) 

Where   a   policy   on  store  fixtures   pel 
the  property  to  be  used  by  a  tenant  of  the  in- 
sured, thai   the  person  who  occupied 
me  of  the  fire  was  a  tenant 
f  Ul(.  ln  ,.,,,;  during  the  month  in  which  the 
i„ss  o,                 n   thai  shortlj    before  the i  fire 
the  insund  gave  to  one  \\     who  had  traded  for 
uilding,  an  order  on  the  tenant  for  the  last 
month's   rent,   is  insufficient  to  show   that   the 
latter  was   not  a   tenant  of  the   insured   at   tne 
time  of  the  tire,  so  far  as  the  fixtures  wen 
cerned— Krb   v.    German   Ins.    Co.    (lowaj    DO 
N.   W.  701. 

tCl  Where  a  building  was  represented  to  be 
used  for  school  and  church  purposes,  the :  use 
of  the  basement  thereof  for  the  storage  of :  un- 
slacked  lime,  without  the  company's  consent 
avoided  the  policy.-Scbool  D.st.  TNo.  116 _of 
Minnehaha  Counts  v.  German  Ins.  Co.  ot  i  iee- 
port  (S.  D.)  64  N.  \V.  527. 


§   49.    Alterations  and  repairs. 

'""'c'ommon'Vinters  are  not  "mechanics." 
within   the  meaning   of  such   word   in   a   policy 

hid,  provides  that  the  policy  shall  be  void  if 
"mechanics"  be  employed  in  repairing  the  budd- 
ing for  over  a  certain  length  of  time  without 
he  consent  of  the  insurer  -Sunth  v.  German 
Ins.  Co.  (Mich.)  05  N.  W.  230. 

§   50.    Occupation   of  premises. 

Ial  MneTthe1  provision  in  a  fire  policy  requir- 
ing the  insured  building  to  be  occupied  is  for 
the  safety  of  the  building,  occupancy  by  an  in- 
surer who  has  conspired  to  bum  the  building 
to  procure  insurance  on  personal  prop,  rty  .here- 
in cannot  be  occupancy  within  such  a  provision 
In  a  po^icy.-Names  v  Dwellfng-Ilouse  Ins.  Co. 
of  Boston  (Iowa)  64  N.  W.  b2S. 

'^n'aHctionlo  I'oeover  on  a.  policy  of  insur- 
ance  on   an    ice    house,    containing    a    eon 

ha?  it  should  be  void  in  case  the  builcbng. 
" whether  intended  for  occupancy  by  owne  oi 
toSSc  should  become  vacant  and  ■«««■ 
CUpiTd  f  or  10  days,  il  appeared  thai  at  he  time 
of  the  lire,  m  October,  there  was  no  merehan 

coin  the' building,  though  the  t  input- 

tine  up  ice  were  there,  and  the  building  bad  been 
Stored  for  sale.     Held,  that  the  question  of  occu- 
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pancv  (if  the  condition  was  applicable  to  such 
building)  was  properly  submitted  to  the  jury. — 
Dea  Moines  Ice  Co.  v.  Niagara  Fire  Ins.  Co. 
(Iowa)  OS  X.  W.  600. 

[c]     (Midi.:    1890.) 

One  who  purchases  a  house,  and  takes 
an  assignment  of  a  policy  thereon,  is  bound  by  a 
provision  of  the  policy  against  vacancy.— Rans- 
paeb  v.  Teutonia  Fire  Ins.  Co.  (Mich.)  07  X.  W. 
967. 

Id]     <»!>.:    1890.) 

A  proof  of  loss  reciting,  partly  in  writing 
and  partly  in  printing,  that  "the  building  de- 
scribed by  said  policy,  or  containing  said  property, 
was  occupied  in  its  several  parts  by  the  parties 
hereafter  named,  and  for  the  following  purposes: 
Used  as  a  residence  by -Hill  Adair,  up  to  3:30  p. 
in..  Sept.  20,  1S90,  and  for  no  other  purpose 
whatever,"— was  not  an  admission  that  the  in- 
sured property  remained  unoccupied  for  10  days 
thereafter  (the  fire  having  occurred  in  October), 
within  the  terms  of  the  policy,  providing  that  it 
should  be  void  in  case  the  premises  insured  were 
at  any  time  unoccupied  for  more  than  10  con- 
secutive davs. — Hanover  Fire  Ins.  Co.  v.  Par- 
rotte  (Xeb.)  66  N.  W.  636. 
47  Neb.  576. 

§  51.    Keeping   or  using   prohibited   arti- 
cles. 

fa]     (Midi.:    1S95.) 

A  condition  in  a  policy  that  it  shall  be 
void  if  gasoline  be  "kept,  used,  or  allowed"  on 
the  premises  does  not  prevent  the  keening  in  the 
building  of  gasoline  to  be  used  in  filling  gaso- 
line torches  for  use  in  removing  paint  from  the 
building,  in  order  to  repaint  it.  Grant,  J.,  dis- 
spnting. — Smith  v.  German  Ins.  Co.  (Mich.)  65 
X.  W.  236. 

[b]     (Wis.;    1S95.) 

Whtre  the  written  portion  of  a  policy  cov- 
ers a  furniture  store  and  repair  shop  connected 
therewith,  and  the  "furniture,  upholstery  goods, 
and  other  merchandise,  not  more  hazardous, 
usual  to  a  retail  furniture  store,"  the  keeping  of 
benzine  for  necessary  use  in  the  repair  shop  will 
not  avoid  the  policy,  though  expressly  prohibited 
in  the  printed  conditions  thereof. — Faust  v.  Amer- 
ican Fire  Ins.  Co.  of  Philadelphia  (Wis.)  64  N. 
W.  883,  91  Wis.  158. 

[cl     (Wis.:   1895.) 

Whether  the  use  of  certain  inflamma- 
ble sulphur  candles  by  insured,  to  fumigate  the 
goods  covered  by  insurance,  increased  the  haz- 
ard by  means  within  his  control  or  knowledge, 
within  the  prohibition  of  the  policy,  is  a  ques- 
tion of  fact  for  the  jury. — Pool  v.  Milwaukee 
Mechanics'  Ins.  Co.,  65  N.  W.  54,  91  Wis.  J30. 

§  52.    Change  of  title,  interest,  or  posses- 
sion. 

[a]     down:    1890.) 

Where  a  policy  of  insurance  is  issued  to  a 
firm  on  its  stock  of  goods,  a  dissolution  of  the 
firm,  under  an  agreement  whereby  one  partner 
remains  in  possession  of  the  entire  stock  and 
gives  his  notes  for  the  interest  of  the  retiring 
partner  therein,  the  latter  retaining  the  right  to 
see  that  the  stock  is  kept  up  to  its  present  value 
till  the  debt  is  paid,  is  a  breach  of  a  condition 
against  change  of  possession  of  the  property  in- 
sured.—Jones  v.  Phoenix  Ins.  Co.  (Iowa)  66  X. 
W.  1G0. 

Ill]     i  Iowa:   1890.) 

Where  the  insured  agreed  to  exchange 
the  property  insured  for  land,  the  exchange  to 
Bfected  not  later  than  a  given  date,  and 
the  agreement  was  never  executed,  there  was 
no  change  of  interest  or  possession,  within  tie 
meaning  of  a  provision  invalidating  the  policy 
"if  any  change  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance. "- 
Erb  v  German-American  Ins.  Co.  (Iowa)  Oi 
N.  W.  o&3. 
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[cl     (Iowa:    1890.) 

The  possession  of  the  property  of  a  firm  by 
one  partner  is  the  possession  of  the  firm  until 
dissolved,  within  the  meaning  of  a  fire  policy. — 
Runkle  v.  Hartford  Ins.  Co.  (Iowa)  68  N.  W. 
712. 

Ill]     (Iowa:    lstm.i 

A  contract  to  sell  property  insured  does  not 
affect  the  provision  of  the  policy  that  insured's  in- 
terest be  "unconditional  and  sole  ownership," 
nothing  having  been  paid  or  done  under  the  con- 
traet  at  the  time  of  the  fire,  though  it  was  to  have 
been  performed  before  that  time. — Erb  v.  Fidelity 
Ins.  Co.  (Iowa)  69  N.  W.  261. 

[e]  (Iowa:    1890.) 

Insured's  interest  is  "unconditional  and  sole 
ownership,"  notwithstanding  his  agreement  with 
J.,  under  which  J.  took  possession  of  the  prop- 
erty, and  carried  on  the  drug  business  therewith, 
under  the  name  of  J.  &  Co.,  by  the  terms  of 
which  insured  was  the  owner  of  all  the  property, 
and  J.  was  to  receive  as  compensation  for  his  serv- 
ices a  third  of  the  profits. — Erb  v.  Fidelity  Ins. 
Co.  (Iowa)  69  N.  W.  261. 

[f]  (Minn.:    1S94.) 

A  contract  to  convey  the  insured  prem- 
ises, under  which  the  vendee  took  possession, 
and  paid  a  part  of  the  purchase  price,  is  a 
breach  of  the  condition  of  an  insurance  policy 
that  it  should  be  void  if  any  change  took  place 
in  the  "interest"  of  the  insured  in  the  premises. 
— Gibb  v.  Fire  Ins.  Co.  of  the  County  of  Phil- 
adelphia (Minn.)  61  N.  W.  137. 
'  59  Minn.  267. 

[g]  (Mian.;    l.s:>7.> 

A  policy  insuring  the  mortgagor.  loss,  if 
any,  payable  to  the  mortgagee,  provided  that, 
if  the  property  was  sold,  or  any  change  took 
place  in  the  title,  use,  or  occupation  without 
written  permission  in  the  policy,  the  same 
should  be  void,  and  that  as  to  the  mortgagee 
the  insurance  should  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  nor  any  change 
in  title  or  possession,  provided  the  niort. 
should  notify  the  insurer  of  any  change  which 
should  come  to  his  knowledge,  and  have  per- 
mission therefor  indorsed  on  the  policy.  Held, 
that  the  provisions  as  to  a  change  of  title  did 
not  refer  to  one  from  the  mortgagor  to  the  mort- 
gagee by  a  foreclosure. — Pioneer  Savings  & 
Loan  Co.  v.  St.  Paul  Fire  &  Marine  Ins.  Co. 
(Minn.)  70  N.  W.  979. 

[h]      (Neb.;    1895.) 

A  provision   in  a  policy  that  alienation 

.  of  title  without   the   knowledge   of   the  insurer 

shall   avoid  the  policy  will  be  enforced. — J.   B. 

I  Ehrsam  Mach.   Co.   v.   Phenix  Ins.   Co.   (Neb.) 

1  61  N.  W.  722,  43  Neb.  554. 

[1]     (Neb.;   1897.) 

The  voluntary  execution,  by  the  insured,  of 
a  bill  of  sale  of  part  of  the  property,  without 
consideration,  and  without  the  knowledge  of  or 
delivery  to  the  vendee,  or  any  change  in  posses- 
sion, is  not  within  a  provision  against  any  change 
"in  title,  possession,  or  interest." — Omaha  Fire 
Ins.  Co.  v.  Thompson  (Neb.)  70  N.  W.  30. 

Title  or  interest,   representations  in  applica- 
tion, see  ante,  §  36. 
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—   Effect     of     voluntary     assign- 
ment. 


(Wis.;    1S97.I 

A  voluntary  assignment  by  the  insured  for 
benefit  of  creditors,  and  possession  by  the  as- 
signee, constitute  a  change  in  interest,  title,  and 
-ion.  within  conditions  in  insurance  poli- 
cies providing  that  they  shall  be  void  in  case  of 
such  change,  unless  otherwise  provided  by  agree- 
ment indorsed  on  the  policies;  and  it  is  imma- 
terial that  the  assignment  is  void  as  for  fraud, 
or  is  declared  void  by  statute,  because  not  exe- 
cuted as  required  by  it. — Milwaukee  Trust  Co.  v. 
Lancashire  Ins.  Co.  (Wis.)  70  X.  W.  81. 
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§   54.    Rights  of  mortgagee. 

I  Mil, I..:      I 

W'li. 

nf  the   in"  i  tortgage   ha 

and  the  pre- 
mium i »; t  i <  1  by  the  mortgagee,  but  t! 
redem  aot  expired,  th( 

tie  owner  •  t i ■  1   not    work   an   al 
Uie  properl  I  al  the  policy,  i 

ii  proi  ■  mortgs  itify  the 

hip   ia   the 
ty    insured.   -Washburn  Mill   Co.    v.   Fire 
i  Iphia  (Minn.)  61  N.  \V.  828. 
ktinn.   68. 

§   55.    Condition  against  incumbrances. 
|u|     t Iowa i    iwiii.i 

A  mortgage  to  :i  fictitious  person,  "■ 

in i  red,    and    curing  any  Iness,   is 

qoI  a  violation  of  a  condition  in  ;i  Ore  policy  that 
if  i  he  property  is  incumbered.-  - 
Fitchner  v.  Fidelity  Mul.  Fire  Ass'n  (Iowa)  68 
N.  \V.  710. 

I  ■>  I     (Minn.)    1895.) 

A  clause  in  a  lease  stating  "that  said 
lessor  should  ;it  all  times  have  a  first  lien  upon 
nil  buildings  for  any  unpaid  rental  or  taxes" 
does  not  create  ;■  chattel  mortgage,  within  the 
meaning  of  a  stipulation  in  a  policy  of  insur- 
ance on  the  property  that  it  should  be  void  if 
the  building  "he  or  become  incumbered  by  a 
chattel  mortgage. " — Caplis  v.  American  Fire  Ins. 
Co.  of  New  ?orl<  i. Mi. in.)  62  N.  \V.  440. 
60  Minn.  376. 

[c]     (%<'!>.:    (S!>.-..| 

Though  insured  incumbered  the  property 
after  the  policy  issued,  contrary  to  a  condition 
thereof,  he  may  recover  on  the  policy  if.  al 
the  time  of  the  loss,  it  was  free  from  the  incum- 
brance.—Omaha  Fire  Ins.  Co.  \.  Dierks  (Neb.) 
61  N.  W.  710.  43  Neb.  173. 

I<!1     (Neb.:    is>»7.i 

The  filing  of  a  claim  for  a  mechanic's  lien 
does  no1  show  such  a  lien,  prima  facie,  so  as 
i"  violate  a  provision  in  a  policy  that  the  prop- 
erty slinll  not  be  incumbered.  Omaha  Fire  Ins. 
Co.  v.  Thompson  (Neb.)  70  N.  W.  30. 

Representations  in  application,  see  ante,  §  37. 


§  56. 


—    Continuing 
warranties. 


promissory 


llonn;    1805.) 

A  provision  in  a  fire  insurance  policy  that 
it  shouhl  be  void  if.  without  the  consent  of  the 
company,  the  property  "be  in  any  manner  in- 
cumbered, *  *  *  and  such  fact  be  not  stated 
in  this  policy  or  the  assured's  application  for 
insurance."  covers  only  incumbrances  existing 
when  the  contract  was  executed,  and  does  not 
create  a  continuing  warranty  against  future  in- 
cumbrances.— Collins  v.  Merchants'  &  Bankers' 
Mut.  Ins.  Co.  (Iowai  64  N.  W.  602. 

S   57.    Additional  insurance. 

[a]     (Iowa;    IS!«;.i 

Where  a  fire  insurance  policy  provides 
that  it  slull  be  void  if  the  assured  contracts  oth- 
er insurance  on  the  property  without  consent  in 
writing  indorsed  Oil  the  policy  by  the  company, 
and  the  assured  procures  additional  insurance 
without  such  indorsement,  the  policy  is  void.— 
O'Leary  v.  Merchants'  &  Bankers'  Mut.  Ins. 
Co.  (Iowa)  66  N.  W.  175. 

Lbl     (Iowa;    IStlll.l 

Where  a  policy  insuring  "carriages, 
*  *  *  and  all  such  goods  usually  kept  in  a 
livery  barn  and  sale  stable,"  prohibits  other 
insurance  without  permission  therefor  indorsed 
on  the  policy,  hut  permits  "$3,000  additional  con- 
current insurance."  the  fact  that  the  insured 
procures  policies  in  other  companies  to  tl 
thorized  amount,  which  cover,  not  only  the  goods 

insured   in  the   first   company,   but   also   "g Is 

in  trust  or  on  c  mmission,"  doi 
Uer  the  subsequent  policies   a  "concurrent.— Cork- 


ery  v.  Security  Fire  1        Ci  38  N.  \V. 

|.     I        il. .»,!,;       IS 

Vio  lition   agu 

ill  not  defeat 
of    fraud,    misi.  ilmeiil 

on  the  part  of  tie  insured,  or  thai  he 

te  limit  fixed  in  the  policj .    o  i 
v.  German    Amercian    ins.   Co.  of    NVu 
II  i  .\ .  \\  , 

IdJ     IMIch.i    189S.) 

A    fire  policy,  conditioned  that  it  shall  1* 
I    the  insured  "now  Inn,  or 
make  or  procure,  any  other  contract  of  insur- 
ance, whether  valid  or  not, 
taining     i      ei  pertj . 

although  such  insurance  is  void  b3   reason  of  a 
adition   therein.— Donqgh  v.   Farmers' 
[n     Co.  i  Mid,.,  (S2  X.  \V.  7l'l. 
mi    Mich.  508. 
[e]    (Jleb.i    is!>r.) 

A  1 1  by  the  Insured  to  the  insut 

agent  that  he  intends  lo  procure  additional  in- 
surance is  not  notice  of  such  insurance  when 
obtained.  Home  Fire  Ins.  Co.  v.  Wood  (Neb.) 
69  N.   \V.  '.ill. 

[fj      (Wis.;     L805.) 

A  tire  policy  provided  that  it  should  be 
void  if  insured  procured  additional  Insurance  on 
the    same    property    without    consent    to    In-    in 
on  ill"  policj  .  or  added  thereto,  and  that 
i"ui  i   not   he  liable   for  a    ci 
proportion  of  any  loss  than  the  amount  of  the 
policj    should   Ii.-                   whole  insurance.    A 
i.  ment.  of  even  date  with  the  policy, 
was  attached  1                 that  "if,  at  the  time  o 
tire,  tin-  whole  amount  of  insurance  on  tin-  prop 
erty    covered    by    the    policy    be  less    than   So 
cent,    of   the   actual   cash    value   thereof." 
:  hotild   "be   liable   for  only  such   pro 
portion   of  the  damage  as  the  amount   in 
by  the  policy  shall  bear  to  the  80  per  cent."  ot 
ii"-  cash  value     Defendant's  agent,  who  made 
the  contract,  himself  procured  the  placing  of  ad 
ditional  insurance  on  plaintiff's  property.     Ililil 
that  the  writing  attached  to  tl Key  implied- 
ly authorized  additional  insurance. — Pool  v.  Mil 
waukee   Mechanics'    Ins.    Co.    (Wis.  i    65    X.    W. 
54,  91  Wis.  530. 

Representations  in  application,  see  ante,  §  35. 

§   58.    Suicide — Policy   incontestable, 
[a]     (Iowa:    1890.) 

An  application  for  life  insurance  stated 
that  the  death  of  assured  by  his  own  hand  was 
a  risk  not  assumed  by  the  company,  and  the  pol- 
icy declared  that  a  claim  thereunder  by  d 
occurring  two  ->v  more  years  after  its  date  would 
be  "incontestable,  except  for  fraud"  in  procuring 
it.  Held,  that  the  company  was  liable  in  casi 
of  death  by  suicide  occurring  after  Two 
from  the  date  of  the  policy.— Goodwin  v.  Prov- 
ident Sav.  Life  Assur.  Soc.  liowa)  00  X.  W. 
157. 

[Ij]      (Minn.;    1895.) 

The  provision  in  a  life  insurance  policy 
that  after  five  years  from  its  date  the  policj 
shall  be  incontestable,  applies  to  a  provision  that 
deuth  by  suicide  is  notrtn  assumed  risk,  but  that 
in  such  case  there  shall  be  paid  only  the  amount 
of  the  assessments  paid  in  by  the  members,  with 
interest,  so  that  payment  of  the  full  sum  men- 
tioned in  the  policy  cannot,  after  five  years  from 
issuance,  be  contested  on  the  ground  that  thi 
insured  committed  suicide. — Mareck  v.  M 
Reserve  Fund  Life  Ass'n  (Minn.)  04  X.  W.  68. 
ill!   Minn.  39. 

Sufficiency  of  evidence  as  to  suicide.  se< 
|  126. 

Suicide,  question  for  jury,  see  post,  §  127. 

§   59.    Taking  inventory. 
(Mich.:    1895.) 

Where    ,i    fire    insurance    policy    provides 
that  it  shall  be  void  if  assured  fails  to  tai 
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inventory  at  lea*!  once  a  year,  the  question 
whether,"  between  the  issuance  of  the  policy  and 
the  fire,  a  reasonable  time  had  elapsed  to  allow 
assured  to  have  taken  an  inventory,  is  one  of 
fact,  if  the  courl  cannot  determine  the  question 
from  the  undisputed  evidence. — Allen  v.  Mil- 
waukee Mechanics'  Ins.  Co.  (Mich.)  64  N.  W. 
15, 

§   60.    Special  causes  increasing  risk. 

tal     (Iowa:    1808.1 

The  fact  that  an  insured  stock  belonging  to 
a  partnership  was  divided  between  the  partners, 
in  contemplation  of  a  dissolution,  and  the  por- 
tion of  one  partner  removed  to  a  building  across 
the  street  from  that  in  which  the  stock  had  been 
kept,  did  not,  as  a  matter  of  law,  increase  the 
hazard,  so  as  to  avoid  the  policy  on  that  ground. 
— Runkle  v.  Hartford  Ins.  Co.  (Iowa)  68  N.  W. 
712. 

[1>]    (Midi.;   1895.) 

Insured  procured  a  painter  to  remove  the 
old  paint  from  the  building.  The  painter  burn- 
ed the  paint  off  with  a  gasoline  torch.  There 
was  evidence  that  it  was  the  custom  to  remove 
paint  by  the  use  of  torches.  The  fire  originated 
in  the  cornice  within  15  feet  of  where  the  paint- 
er had  last  used  the  torch.  Held,  that  the  use 
of  such  torch  did  not,  as  a  matter  of  law,  in- 
crease the  hazard,  within  a  provision  in  the 
policy  avoiding  it  in  case  the  hazard  is  increased 
without  the  consent  of  the  insurer.  Grant,  J., 
dissenting. — Smith  v.  German  Ins.  Co.  (Mich.)  65 
N.  W.  236. 

'   61.    Default  as  ground,  of  forfeiture  in 
general.  I 

[a  J     (Iowa:    1S9«.) 

A  policy  of  life  insurance  which  is  renew- 
able from  quarter  to  quarter,  on  payment  of 
premiums  for  the  actual  age  attained  "less  the 
return  premiums  awarded,"  and  which  provides 
that,  subject  to  the  stipulation  as  to  payment  of 
premiums,  it  shall  be  incontestable  after  two 
years,  except  for  fraud  in  obtaining  it,  is  a  con- 
tinuing policy,  governed  by  the  principles  ap- 
plicable to  ordinary  contracts  of  life  insurance 
with  regard  to  forfeiture  for  nonpayment  of 
premiums.— Goodwin  v.  Provident  Sav.  Life  As- 
sur.  Soc.  (Iowa)  66  N.  W.  157. 

[b]     fWeb.j    1  *«!<;.> 

A  condition  in  an  insurance  policy  that 
the  policy  shall  remain  inoperative  during  the 
time  the  premium  note  remains  unpaid  after 
its  maturity  is  valid,  and  a  breach  thereof  fur- 
nishes a  valid  defense  to  an  action  on  the  pol- 
icy.—Home  Fire  Ins.  Co.  v.  Garbacz  (Neb.)  67 
N.  W.  864. 

48  Neb.  827. 

$   62.    Rights  of  insured  after  default. 

[a]  (Iowa:    1896.) 

When  a  oolicy  of  insurance  issued  in 
New  York  on  the  "renewable  term"  plan  is  for- 
feited by  failure  to  pay  premiums,  a  reinstate- 
ment of  the  policy,  on  the  same  terms,  is  not 
the  making  of  a  new  contract,  but  merely  a 
■iic,  llation  of  the  forfeiture,  leaving  the  orig- 
inal policy  in  force  as  a  New  York  contract.— 
Goodwin  v.  Provident  Sav.  Life  Assur.  Soc. 
(Iowa)  66  N.  W.  157. 

[b]  (Mich.:    1895.) 

Whore  a  life  policy  had  lapsed  for  non- 
payment of  premiums,  and  a  written  application 
for  revival  recited  that  no  liability  should  ex- 
ist until  it  was  approved  by  the  home  office,  and 
no  money  was  paid  at  the  time  such  applica- 
tion was  tiled  with  the  agent,  but  a  certain  pay- 
ment was  made  thereafter  by  plaintiff,  who 
knew  the  money  would  be  returned  to  her  if 
the  policy  was  not  revived,  and  the  revival  pol- 
icy was  not  returned  until  after  the  death  of 
the  insured,  there  was  no  revival.— Clark  v. 
Metropolitan  Life  Ins.  Co.  t.Mieh.)  65  X.  W.  1. 


§   63.    Parties    affected    by    forfeiture    of 
policy. 

(Neb.:    189«.) 

A  policy  issued  to  an  ownerprovided  that 
a  transfer  of  the  property  without  consent 
avoided  the  policy,  and  that  if,  with  the  coi 
of  the  company,  an  interest  under  the  policy 
should  exist  in  favoi  of  a  mortgagee,  the  condi- 
tions therein  contained  should  apply  in  tin- 
manner  expressed  as  should  be  appended  to  the 
policy.  Held,  that  where,  attached  to  the  pol- 
icy, was  a  rider  reciting  merely  that  the  loss,  if 
any,  should  be  payable  to  a  party  as  its  mort- 
gage interest  might  appear,  the  mortgagee  could 
recover,  although,  prior  to  the  loss,  the  mort- 
gagor transferred  the  property  without  the 
companv's  consent. — Oakland  Home  Fire  Ins. 
Co.  v.  Bank  of  Commerce  (Neb.)  66  N.  W.  646. 
47  Neb.  717. 

§   64.    Waiver  and  estoppel. 

[a]  (Midi.;    is!>r..> 

Where  the  insurer,  after  thoroughly  ex- 
amining the  loss,  and  being  aware  at  the  time 
of  the  loss  that  painters  were  at  work  on  the 
building,  denies  its  liability  solely  on  the  ground 
that  gasoline  was  stored  in  the  building  without 
its  consent,  it  cannot  set  up  as  a  defense  that 
the  policy  was  avoided  by  permitting  painters 
to  work  on  the  building  without  its  consent,  in 
violation  of  a  condition  in  the  policy. — Smith  V- 
German  Ins.  Co.  (Mich.)  65  N.  W.  236. 

[b]  (Minn.:    1896.) 

■\Vhere  the  adjuster  sold  the  salvage,  and 
the  company  retained  the  proceeds  after  dis- 
covery of  facts  authorizing  a  forfeiture  of  the 
policy  before  the  fire,  it  waived  such  forfeiture. 
—  First  Nat.  Bank  v.  Lancashire  Ins.  Co. 
(Minn.)  68  N.  W.  1;  Same  v.  Home  Ins.  Co., 
Id. 
re]     (Wis.:    islir.i 

A  waiver  by  an  insurance  company  of  the 
benefit  of  a  contract  made  by  the  insured's- 
agent  not  to  procure  a  second  line  of  policies 
on  the  same  property,  through  different  agen- 
cies of  the  same  company,  is  negatived  by  ;■ 
finding  that  the  company,  as  soon  as  it  learned 
that  a  second  line  had  been  issued,  ordered 
the  issuing  agent  to  return  the  premiums  and 
cancel  the  policies,  and  the  agent  telegrapher) 
the  insured  that  the  policies  had  been  canceled, 
and  tendered  the  full  amount  of  the  premiums, 
and  demanded  a  return  of  the  policies. — John  R. 
Davis  Lumber  Co.  v.  Hartford  Fire  Ins.  Co. 
i  Wis.)  7(1  N.  W.  84. 

Waiver  of  forfeiture  for  nonpayment  of  pre- 
mium, see  ante.  §  47. 

of  provisions  as  to  notice  and  proofs  of 

loss,  see  post,  §§  76-81. 

§   65.    Form  and  requisites  of  express 

waiver. 

[a]  (Wis.:    1895.) 

A  provision  in  a  policy  that  the  sale  or 
transfer,  in  whole  or  in  part,  of  the  property  in- 
sured, shall  avoid  the  policy,  may  be  waived 
without  a  written  indorsement  on  the  policy. — 
McFetridge  v.  American  Fire  Ins.  Co.  (Wis.)  62 
N.  W.  938. 

90  Wis.  138. 

[b]  (Wis.:    isail.i 

An  attempted  restriction  upon  the  power 
of  the  officers  or  agents  of  an  insurance'  com- 
pany, acting  within  the  scope  of  their  general 
authority,  to  waive  provisions  of  the  policy,  un- 
less such  waiver  is  written  upon  the  policy  itself, 
is  ineffectual.— Dick  v.  Equitable  Fire  &  Ma- 
rine Ins.  Co.  (Wis.)  65  N.  W.  742. 
92  Wis.  46. 

[c]  (Wis.:    189(5.) 

Since  Laws  1891,  c.  195.  authorizing  the 
insurance  commissioner  to  adopt  a  standard  pol- 
icy of  fire  insurance,  is  unconstitutional,  the  pro- 
vision in  the  policy  adopted  by  him  that  its  pro- 
visions cannot  be  waived,  except  in  writing  in- 
dorsed thereon,  is  not  binding  on  insured;    but 
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,,,.,,  |  be  waived,  m  bi  tori   thi 

statute.    Goss  v,   Agricultural   Int.  Co.  of  \va- 
(Wi      85  IS    \v.  L036. 
92  Wis.  233. 

[ill       |Wll.|      |S!Mi.l 

Parol  waiver  by  a  local  Insurance  agent 

of is  *""1  """•■'''  me_vol- 

icy  requires  bu<  I  indorsed  on  it  in 

,  |  ;,,      i,   >. .,,,  I,  Works  v.  Manchester 
FSe  Assur.  Co.  (WiflJ  66  N.  W.  525. 
92  \\  i ^-  510. 


|l, 1     (Mlcli.l    l«»«.)  . 

All  .,.  t  insurant 

a  prin'  reading,  "I  have  no  other  insur- 

A  prioi  on  had 

ieica  «  winch  re- 

the   premiums  on    both      lh  la, 


I   t    1\  til       L  IK"       J  .1  ■    .........   t         ... 

I  from  denying  i i 

l     ,  iw  v    ' 


j   66.   Collection     and     retention     of 

premiums  or  assessments. 

■  ill     (Iowa  l    1805.) 

The  violation  of  a  condition  ,„  a  Bi 

icy   thai   it  shall   be   void   if  any   suit    bi 

!d  for  the  enforcement  oi  anj  incumbrance 
on   the   insured   propertj    without    the   w 

,„   ,,f   the   secretary    of    the   company    is 
waived   where  the  company,  with  mil  Knowi- 

,.,i ■  surii  violation,  enforces  the  payment  ot 

I    ,  ,,!,,,„,   aote  l.y  judicial  process— Bloom  v. 
State  I  os.  Co.  (Iowa)  02  N.  W.  810. 

ilil     (loTva:    1806.)  ,   —  . 

The  provision  in  a  life  policy,  dated  I<  eb- 
ruarv  19th,  requiring  quarterly  payments  ot 
£10.80,  the  first  within  30  (lays  of  date,  the  sec- 
ond Mav  1st,  the  others  quarterly  thereafter, 
that,  if  the  quarterly  payments  are  not  receiv- 
ed within  60  days  after  notice  (given  April  1st, 
and  at  corresponding  dates),  the  policy  shall  be 
void,  is  not  waived  by  taking,  at  the  time  of 
issuing  the  policy,  in  addition  to  a  cash  pay- 
ment for  the  first  quarter,  a  note  dated  1' el, ,u- 
ary  19th  for  $32.40,— premiums  for  the  balan  :e 
of  the  year,  payable  in  three  equal  installments, 
the  first  90  days  after  date,  the  others  90  and 
180  days  thereafter— Beezley  v.  Des  Moines 
Life  Ass'n  (Iowa)  69  N.  W.  549. 

[cl     (\el>.:    1S»5.)  .  ,     ,  . 

Where  insured  had  an  insurable  interest, 
and  the  company  received  premiums  on  the 
policy  issued,  it  will  be  presumed  that  the  com- 
pany waived  all  conditions  of  forfeiture  be- 
cause of  defect  in  the  title  of  insured  to  the 
property.— German  Ius.  &  bav.  Inst.  v.  Kline 
iNeb.l  62  N.  W.  837. 
44  Neb.  395. 

[d]  (Wis.:    1S!>5.) 

An  insurance  company  which,  after  no- 
tice that  the  construction  of  an  insured  building 
violates  a  condition  in  its  policy,  receives  premi- 
ums on  the  policy,  waives  the  conditions.— Mc- 
Kinnev  v.  German  Mut.  Fire  Ins.  Soc.  of  lib- 
erty (Wis.)  62  N.  W.  413,  89  Wis.  bo3. 

[e]  (Wis.!    1895.)  ,      ,,    . 

Seven  months  after  default  in  payment 
of  the  annual  premium  on  a  life  insurance  poli- 
cy the  assured  sent  the  money  to  the  company, 
with  a  letter  from  its  medical  examiner  as  to 
his  health.  The  money  was  placed  to  his  cred- 
it but  the  company  wrote  him  at  once,  insisting 
,n,  ;i  medical  examination  and  certificate  He 
refused  to  do  anything  further,  and  demanded  a 
receipt  for  the  premium,  or  a  return  of  his  mon- 
ev  The  company  immediately  wrote  its  local 
agent  inHsting  on  a  medical  examination;  but 
the  money  was  not  returned,  and  the  assured 
was  not  advised  of  the  company's  last  letter  be- 
fore he  died  of  consumption,  six  days  after  it 
wis  written  Held,  that  the  company  waived  the 
forfeiture  of  the  policy.  —  Rasmusen  v.  New 
York  Life  Ins.  Co.,  64  N.  W.  301,  91  Wis.  81. 

g   67,   Knowledge  of  facts  in  general. 

[nl     (Iowa:    1806.) 

The  fact  that  one  making  an  oral  applica- 
tion for  a  policy  payable  to  her  and  her  husband 
stated  that  the  properly,  though  formerly  in  her 
husband's  name,  had  been  conveyed  to  her.  may 
be  shown,  to  charge  the  company  with  notice  of 
the  fact. -Carey  v.  Home  Ins.  Co.  (Iowa)  OU  N. 
W.  920. 


Travelers'   Ins.  Co. 
,,    N.'  W.    I< 
[C]     (Mich.  I    i-!,.i.i 

Knov.  ledge  ol  an  insurer  that  the  i 

ises  were  unoccupied  at  the  time  the  policy  was 

assigned  to  the  vendee  of  the  Insured  was  not 

a  waiver  of  n  lition  avoiding  the  policy  in 

,i    vacancy    for    more   than    10    d 
i: .  |    pacb  v.  Teutonia  Fin  '       l  Mich.)  07 

V   W.  007. 
[d|     (N.I..:    1805.) 

Where  an  insurance  comp  QOWI- 

edge,  prior  to  loss,  of  additional  insurance 
trary  to  the  conditions  of  the  policy,  negl 
to  cancel   the  policy   b  8  a  waiver 

of  such   conditions.    Eagle    Fire  Co.    r.   Globe 
Loan  &  Tru-i  Co.  (Neb.)  02  N.  \V.  no:,. 

44  Neb.  380. 


§  68.   Knowledge       by       officers       op 

agents. 

[a]     (Iowa;    isiic.) 

Knowledge  of  an  insurance  agent  au 
ized  only  to  contract  insurance,  acquired  alter 
the   issuance  of  a    policy,  that   the   insured    has 
taken     additional    insurance,    is    not    notice    to 

the  company,  so  as  to  render  its  failure  to  can- 
policy  a  waiver  of  forfeiture,  und< 
ditions  providing  that  such  additional  insur- 
ance shall  avoid  the  policy  without  written  , -on- 
sent  thereto.— Taylor  v.  State  Ins.  Co.  (Iowa) 
67  N.  W.  577 

[hi     (Iowa;    1800.) 

A  provision  against  concurrent  insurance 
is  waived  if  the  agent  through  whom  the  policy 
was  issued  knew  that  other  insurance  had  been 
applied  for  and  would  be  issued.— Erb  V.  Fideli- 
ty Ins.  Co.  (Iowa)  69  N.  W.  261. 

lc]     (Mich.:    ISO.".) 

A  condition  in  a  fire  policy  against  the 
obtaining  of  subsequent  insurance  is  not  waived 
1  where  an  agent  of  the  company  stated,  upon 
the  insured  informing  him,  after  the  loss,  of  such 
subsequent  insurance,  that  he  did  not  know 
what  action  the  company  would  take  concern- 
in"  it  and  the  general  agent  wrote  that  he 
could  not  take  any  action  towards  adjustment, 
but  that  if  the  insured  had  any  claim,  she 
should  present  it  in  the  manner  prescribed  by 
the  policy.— Donogh  v.  Farmers  hire  Ins.  Co. 
(Mich.)  62  N.  W.  721. 
104  Mich.  503. 

[dl     (Wis.;    lSJXi.) 

Where  insured  discloses  fully  to  the 
agent  of  the  insurance  company  the  existence  of 
mortgages  on  the  property  insured,  the  com- 
pany cannot  avoid  the  policy  therefor,  under  a 
provision  avoiding  it  in  case  of  incumbrances.- 
Dow  ling  v.  Lancashire  Ins.  Co.  (Wis.)  Oo  N. 
W.   73S. 

92  Wis.  63. 

re]     (Wis.;    1806.)  ,      , 

Knowdedge,  on  the  part  of  the  local  agent 
who  issued  the  policy,  of  facts  which  render  it 
voidable  at  the  option  of  the  insurance  company, 
is  the  knowledge  of  the  company  itself.— JJick 
v  Equitable  Fire  &  Marine  Ins.  Co.  (Wis.)  bo 
N.   W.   742. 

92  Wis.  46. 

[f]     (Wis.:   1806.) 

When'  the  agent  of  an  insurance  com- 
pany is  notified,  at  the  time  the  application  for 
insurance  is  made,  that  insured  only  owns  an 
estate  for  years  in  the  land  on  which  the  Dwia- 
ings  to  be  insured  are  situated,  insurer  will  be 
held  to  have  waived  a  condition  in  the  policy, 
when  issued,  avoiding  it  in  ease  insured's  inter- 
est in  the  land  is  not  a  fee  simple,  though  the 
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policy  also  contain  a  condition  that  no  agents 
can  waive  provisions  of  the  policy,  except  in 
writing  indorsed  thereon.— Goss  v.  Agricultural 
Ins.  Co.  of  Watertown  (Wis.)  G5  N.  W.  1036. 

92  Wis.  233. 

[K]     (Wis.:    1896.) 

Defendant's  agents,  who  were  also  en- 
gaged in  hanking,  issued  a  fire  policy  covering 
certain  property  on  which  they,  as  bankers,  held 
a  chattel  mortgage.  Held,  that  this  was  suffi- 
cient notice  to  the  company  to  support  the  pre- 
sumption that  the  condition  in  the  policy  that  it 
should  be  void  if  the  subject  of  the  insurance 
was  personal  property  incumbered  by  mortgage 
was  waived. — McDonald  v.  Fire  Association  of 
Philadelphia  (Wis.)  67  N.  W.  719. 

93  Wis.  348. 

[h]     (Wis.;    1S97.) 

Knowledge  by  the  officer  who  took  the  ap- 
plication that  the  applicant  had  taken  the  Kee- 
ley  treatment  for  the  liquor  habit  is  a  waiver  of 
its  conditions  as  regards  the  previous  habits 
of  the  applicant.— De  Witt  v.  Home  Forum 
Benefit  Order  (Wis.)  70  N.  W.  476. 


I  69. 


Powers  of  officers  or  agents. 


[a]  (Iowa;    1896.) 

Where  the  policy  provides  that  it  shall  be 
void  in  case  the  insured  procures  additional  in- 
surance, "unless  consent  in  writing  is  indorsed 
hereon  by  the  company,"  and  that  no  .agent 
has  any  authority  to  waive  or  modify  any 
of  its  conditions,  the  secretary  of  the  compa- 
ny cannot  be  presumed,  in  the  absence  of  proof, 
to  have  power  to  consent  to  additional  insur- 
ance, or  to  waive  indorsement  of  such  consent 
on  the  policy. — O'Leary  v.  Merchants'  &  Bank- 
ers' Mut.  Ins.  Co.  (Iowa)  69  N.  W.  420. 

[b]  (Mich.;    1896.) 

Where  the  insured  is  aware  that  the  com- 
pany has  told  the  agent  to  give  no  more  va- 
cancy permits,  an  oral  waiver  by  the  agent  of 
the  provisions  as  to  vacancies  is  ineffectual. — 
Sutherland  v.  Eureka  Fire  &  Marine  Ins.  Co. 
(Mich.)  68  N.  W.  985. 

[c]  (Minn.;    1896.) 

It  is  presumed  that  a  company's  adjuster 
has  authority  to  waive  breach  of  a  condition 
against  incumbrances  by  conduct  in  reference 
to  the  salvage. — First  Nat.  Bank  v.  Manchester 
Fire  Assur.  Co.  (Minn.)  66  N.  W.  136. 
64  Minn.  96. 

[d]  (Wis.:   1896.) 

No  forfeiture  occurs  for  breach  of  a  condi- 
tion forbidding  the  insured  to  reside  south  of 
a  particular  parallel  of  latitude,  when  the  gen- 
eral manager  of  the  association,  acting  with- 
in the  scope  of  his  duties,  after  receiving  proofs 
of  loss  which  show  on  their  face  that  the  in- 
sured resided  within  the  prohibited  territory  at 
the  time  of  his  death,  returns  them  to  the  ben- 
eficiary for  amendment,  inclosing  blanks  for 
making  new  proofs,  if  necessary,  and  the  bene- 
ficiary, at  a  substantial  expense,  makes  the  de- 
sired corrections. — Kidder  v.  Knights  Templars 
&  .Masons  Life  Indemnity  Co.  (Wis.)  6!>  X.  W. 
364. 


§  70. 


—   Participating     in     adjustment 
of  loss. 


[a]      (Minn.;    1896.) 

After  a  loss  on  a  fire  insurance  policy, 
which  was  subject  to  forfeiture  for  a  breach  of 
a  condition  therein  against  incumbering  the 
property,  the  defendant,  by  its  adjuster,  without 
knowledge  of  such  breach,  took  possession  of 
and  sold  the  salvage  by  virtue  of  a  claim  under 
the  policy;  but  after  learning,  on  the  next  day 
after  the  sale,  of  the  breach,  it  took  no  steps  at 
any  time  to  rescind  the  sale,  or  to  provide  for 
the  payment  of  the  purchase  price  to  the  as- 
sured, or  to  do  any  act  to  restore  to  him  what  it 
t  h,1;  from  him  under  the  policy.  Held,  that  it 
thereby   waived  its  right   to  treat  the  policy  as 


forfeited.— First   Nat.  Bank  v.  Manchester  Fire 
Assur.  Co.  (Minn.)  66  N.  W.  136. 
64  Minn.  96. 

[b]     (Wis.;    1896.) 

A  provision  in  a  fire  insurance  policy  de- 
claring that  the  insurer  shall  not  be  held  to  havi 
waived  a  forfeiture  thereof  by  any  requirement 
or  act  on  its  part  relating  to  the  "appraisal," 
does  not  refer  to  a  "carpenter's  estimate '  of  the 
damage,  required  by  the  adjusting  agent  as  a 
supplement  to  the  regular  proofs  of  loss. — Dick 
v.  Equitable  Fire  &  Marine  Ins.  Co.  (Wis.)  65 
N.    W.   742. 

92  Wis.  46. 

[cl     (Wis.;   1896.) 

The  examination  of  an  agent  of  the  in- 
sured as  to  the  loss  after  proofs  of  loss  have  been 
submitted  is  not  a  waiver  of  a  breach  of  the  pol- 
icy by  the  insured,  where  it  is  expressly  provided 
that  such  an  examination  shall  not  be  a  waiver. 
— Oshkosh  Match  Works  v.  Manchester  Fire 
Assur.  Co.  (Wis.)  66  N.  W.  525. 
92  Wis.  510. 

§    71.   Showing  -waiver  at  time  of  is- 
suing policy. 

[a]  (Minn.;    1895.) 

Where  a  policy  of  title  insurance  con- 
tains a  condition  which  renders  it  void  at  its 
inception,  and  this  is  known  to  the  insurer  when 
he  issues  the  policy,  he  thereby  waives  the  con- 
dition.—Quiglev  v.  St.  Paul  Title  Insurance  & 
Trust  Co.  (Minn.)  62  N.  W.  287. 
60  Minn.  275. 

[b]  (Minn.;    1895.) 

Where  a  policy  of  insurance  provides  that 
"this  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall 
be  void  if  the  insured  now  has.  or  shall  hereafter 
make  or  procure,  any  other  contract  of  insurance, 
whether  valid  or  not,  on  the  property  covered  in 
whole  or  in  part  by  this  policy,"  uy  the  deliv- 
ering the  policy  knowing  the  existence  of  other 
insurance  on  tie  premises  the  insurer  waives  the 
condition,  though  no  su?h  waiver  be  indorsed  on 
the  policy.  60  N.  W.  1095,  59  Minn.  182  (1894) 
reversed. — Anderson  v.  Manchester  Fire  Assur. 
Co.,  63  N.  W.  241,  59  Minn.  182. 

[c]  (Neb.;    1895.) 

Provision  of  a  policy  that  it  shall  be  void 
if  the  insured  property  becomes  vacant  is  waived 
where  the  insurer  has  notice  that  property  is  va- 
cant when  the  policv  issued. — Rochester  Loan  & 
Banking  Co.  v.  Liberty  Ins.  Co.  (Neb.)  62  N.  W. 
877. 

44  Neb.  537. 
Id]     (Neb.;    1895.) 

The  statement  of  insured  to  the  insurance 
agent  that  issues  the  policy  that  the  former  in- 
tends to  take  out  additional  insurance  on  the 
same  property  is  not  notice  to  the  agent  or  his 
company  of  the  existence  of  additional  insurance 
when  subsequently  effected. — Eagle  Fire  Co.  v. 
Globe  Loan  &  Trust  Co.  (Neb.)  62  N.  W.  895. 

44  Neb.  3S0. 


VIII.    PROOF  AND  PAYMENT  OF  LOSS. 

Under  mutual  policy,  see  post,  §  170. 

§  72.    Notice  and  proofs  of  loss. 

[a]  (Iowa:   1895.) 

Where  the  policy  provides  that  the  proofs 
of  loss  should  show  how  the  fire  originated,  and 
the  actual  cash  value  of  the  property,  and  the 
statute  provides  that  they  should  be  made  by 
affidavit,  proofs  of  loss  not  so  made  are  insuffi- 
cient, and  inadmissible  in  evidence. — Brock  v. 
Des  Moines  Ins.  Co.  (Iowa)  64  N.  W.  685. 

[b]  (Iowa;   1895.) 

Bills  by  carpenters  as  to  the  cost  of  re- 
building a  building  destroyed  by  fire  are  not  suf- 
ficient proofs  of  loss. — Heusinkveld  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.  (Iowa)  04  X.  W.  769. 


971 


(§ 


'-) 


l.\-l    KAMI-.,   \  111. 


(6  75) 


|.|     hi:    iv:ii;.i 

\  -.-.in.  c.  21 

Ij      Willi     111.' 
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i  i     Co.  (Iowa)  87  N.  W.  237. 

Id)     (Iowa |    isiiit.i 

Under  1  \  »sem    e.  211,  I 

■  inning  the  bolder  of  a  fire  policy  la 
of  I..  "I  be  facta  as  to  how    th. 

red,  bo  tar  us  t lit- \   are  within  his  know! 
extent  ..f  the  loss,"  an  athdai  il 

ir. il  that   "I   'I i   know   how   the 

iriginated,  but  from  all  the  ciri 
i  think  ii  origins  t(  'I  from  the  flue."  is  Buffi 

vVarehawkj    i      Anchor   Mut.    Fire    Ins.   Co. 
(Iowa)  87  X.  W.  237. 

te]       lliiuu:      IMMi.l 

Where  all  thai  a  tire  policy  or  the  Bta-tute 
requires  of  the  assured  is  that  they   render  to 
the  company  proofs  of  loss,  such  requiren 
are  met  if  they  aae  found  in  the  company's  pas- 

on,  and  it  produces  them  on  the  trial  of  an 
action  on  the  policy.— Rankle  v.  Hartford  Ins. 
Co.   down)  68  X.  W.  712. 

[f]     (JHlch.i    1895.) 

A  clause  providing  that  assured  shall  fur- 
nish the  company  with  an  inventory  of  the  dam 
aged  and  undamaged  goods  does  not  require  him 
to  furnish  an  inventory  of  goods  totally  destroy- 
ed.— Johnston  v.  Farmers'  Fire  Ins.  Co.  of  York 
(Mich.)  64  N.   \V.  5. 

[r-1     (Minn.)    is<)7.) 

Plaintiff  may  explain  and  contradict  state- 
ments  in  the  proofs  as  to  the  manner  of  the  in- 
sured's death,  where  the  policy  requires  proofs 
Of  death,  liut  docs  not  state  what  they  shall  con- 
tain. —Beckett  v.  Northwestern  Masonic  Aid 
Ass'n  (Minn.)  69  N.  W.  923. 

1UJ     (Neb.!    IM>.->.) 

Where  tin-  insurance  company  received 
notice  of  loss  from  its  local  agent  who  issued 
the  policy,  the  condition  of  the  policy  requiring 
insured  to  give  such  notice  is  sufficiently  com- 
plied with— Omaha  Fire  Ins.  Co.  v.  Dierks 
61  N.  W.  740,  43  Neb.  473. 

Ii]     (Neb.:   lK!>.-».) 

An  affidavit  stating  that  deponent's  house 
on  a  certain  lot  was  destroyed  by  tire  on  i  cer- 
tain date,  that  the  causes  of  the  fire  were  un- 
known to  him.  stating  the  damage  and  the 
amount  of  the  property,  is  a  substantia]  compli- 
ance with  a  requirement  for  proofs  of  loss.— 
Rochester  Loan  &  Ranking  Co.  v.  Liberty  Ins. 
i'o.  iX  -I..!  62  N.  W.  ST7. 

I  I   Neb.  537. 

Evidence  as  to  notice  and  proofs,  see  post,  § 
124. 

§   73.    Time  for  notice  and  proof. 

[ii]     (Alien.;   1806.) 

Under  a  clause  in  an  employer's  liability 
policy  which  extends  the  insurance  to  injuries 
caused  to  third  persons,  and  provides  that  "the 
assured,  upon  the  occurrence  of  any  accident,  and 
upon  notice  of  any  claim  on  account  of  any  ac- 
cident, shall  give  immediate  notice  in  writing  of 
such  accident  or  claim,"  the  assured  need  not 
give  notice  until  after  a  claim  for  damages  has 
been  presented  against  it  by  the  person  injured. 
—Grand  Rapids  Electric  Light  &  Power  Co. 
v.  Fidelity  .V  Casualty  Co.  (Mich.)  GO  N.  W. 
240. 

fb]     (Minn.:    !«!>.->.> 

Under  an  employer's  liability  insurance 
policy,  providing  that  assured,  on  occurrence  of 
an  accident,  and  on  notice  of  claim  on  account 
i  hereof,  shall  give  immediate  notice  of  such 
accident  or  claim  to  the  company,  assure.!  need 
give  but  one  notice,  which  need  not  lie  given 
until  claim  is  made  on  account  of  the  accident, 
—Anoka  Lumber  i  'n.  v.  Fidelity  &  Casualty 
Co.  of  New  York  (Minn.)  65  X.  \V.  353. 
63  .Minn.  286. 


|.-|      .    tlnn.i     1- 
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rard    I  in    >v.    Marini    Ins.   Co.  of   Philadelphia 

(Minn.)  65  N.  U 

63  .Minn.  305. 
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Effect  of  misstatement*. 


la]     ( !■•"  ii ;    I  MOO  , 

W'lni.     the    loss,   as    found    l.y   the   jnry, 
was  Ii  the  proof  of  I .--   made  by   the 

t  to  the  Insurer,  it  ■■  barge 

that  if  plaintiff,  in  the  proofs  of  loss,  placed  the 
amount  too  high,  through  inadvertence  or  mis 
take,  with  no  intent  to  defraud  defendant,  the 
st.iieiiH  Mi  would  not  necessarily  defeat  plain- 
tiff's right  to  recover. — Frb  v.  Qerman  Ameri- 
can Ins.  Co.  Ilouai  87  N.  W.  583. 

1 1,  l    (Iowa;    t  sin,,  i 

It  is  no  objection  to  the  admission  of  proofs 
of  loss  that   they  contain  untrue  statemen 
Runkle  v.  Hartford  Ins.  Co.  (Iowa)  88  X.   W. 
TH.'. 

[c]     (I  own:    1800.) 

A  provision  requiring  the  assured  to  sub- 
mit to  an  examination  under  oath  does  not 
render  misstatements  of  fact  on  such  examina- 
tion after  a  loss  ground  of  forfeiture  unless  he 
knew  their  falsity,  and  made  them  with  a 
fraudulent  intent.-  Huston  v.  State  Ins.  Co. 
(Iowa)  69  n.  w.  074. 

§   75.   Fraud  or  false  swearing. 

[a]  down:    1800.) 

The  fact  thai,  in  answering  a  qui 
upon  a  printed  blank  for  making  proof  of  loss, 
plaintiff  stated  that  "the  building  was  owned  in 
fee  simple,  and  was  the  homestead"  of  himself 
and  wife,  did  not  constitute  an  "attempted  fraud 
by  false  swearing."  avoiding  the  policy. — Carey 
v.   Home  Ins.  Co.   (Iowa  I  66  X.   \V.  020. 

[b]  (Iowa;    1SOO.) 

False  swearing  in  proofs  of  loss,  in  order  to 
defeat  insured's  right  of  recovery,  must  have 
been  done  willfully,  with  intent  to  defraud.— Run- 
kle v.  Hartford  Ins.  Co.  (Iowa)  08  X.  \V.  712. 

[c]  (Iowa:    18!)<i.i 

Where  the  policy  covers  musical  instru- 
ments in  a  certain  house,  and  contains  no  lim- 
itation as  to  ownership,  a  claim  by  the  assured 
for  the  loss  of  a  piano  belo  his  wife  is 

no  fraud  on  the  insurer,  though  there  may  have 
been    a    misstatement    as    to    the    ownership. — 
Huston  v.  State  Ins.  Co.  (Iowa)  GO  N.  W.  074. 
[il]     (Mich.;    1S!»4.) 

False  statements  and  misrepresentations 
made  to  insurance  adjusters  by  the  husban  1  of 
the  insured,  who  had  exclusive  control  of  his 
wife's  business,  and  was  her  agent  in  adjusting 
the  loss,  with  intent  to  deceive  the  insurance  com 
pany  into  paying  a  sum  greater  than  the  actual 
loss,  will  not  defeat  a  recovery  on  the  policy,  mi- 
less  made  with  the  knowledge  an.!  complicity  of 
the  insured.  Grant.  J.,  dissenting. — Metzger  v. 
Manchester  Fire  Assur.  Co.  (Mich.)  03  N.  W. 
65o. 

102  Mich.  334. 

[e)     (Mieb.:    18!»4.) 

An  insurance  policy  provided  that  it 
should  be  void  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured,  either  before  or  after  the  loss, 
touching  any  matter  relating  to  the  insurance,  and 
that  the  word  "insured,"  as  used  in  the  policy. 
should  be  held  to  include  the  legal  representative 
of  the  insured.  Held,  that  the  term  "legal  repre- 
sentative" referred  to  one  who  succeeds  to  the  le 
gal  rights  of  the  insured  by  reason  of  his  death, 
or  the  transfer  of  the  policy,  and  not  to  a 
agent  of  the  insured. — Metzger  v.  Manchester 
Fire  Assur.  Co.  (Mich.)  03  N.  W.  050. 
I(i2   Mich.   334. 

£i]     (Mien.;    1800.) 

A    tir.-    policy    providing    for  examination 
of   the   iusuicil   on   oath   regarding  a    loss,    and 
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that  a  false  oath  by  him  on  any  matter  affect- 
ing the  insurance  or  the  subject  thereof  before 
or  after  n  I<  ss  should  avoid  it.  is  avoided  by  a 
false  affidavit  of  the  insured  on  such  an  exam- 
ination that  certain  property  was  destroyed, 
though  such  affidavit  may  not  have  boon  inten- 
tionally false,  but  carelessly  made.— Knop  v.  Na- 
tional 'Fire  Ins.  Co.  (Mich.)  65  N.  W.  228. 

§   76.    Estoppel    or    waiver    as    to    notice 
and  proofs. 

[a]  (Iowa;    1SS»5.) 

All  the  books  and  papers  of  account,  ex- 
cept a  small  daybook  of  plaintiff,  had  been  de- 
stroyed in  the  fire  which  consumed  the  building 
and  stock  insured  by  defendant.  Defendant's 
secretary  requested  plaintiff  to  procure  duplicate 
bills  of  his  purchases,  after  which  an  adjuster 
would  be  sent  to  adjust  the  loss.  The  procuring 
of  these  bills  was  not  a  duty  owed  by  plaintiff 
under  the  terms  of  the  policy.  Plaintiff  procured 
bills  according  to  his  understanding  of  the  ar- 
rangement with  the  secretary,  and  notified  the 
company  that  he  would  be  ready  for  an  adjust- 
ment any  time  after  a  certain  date.  The  de- 
struction of  the  books  made  it  almost  impossible 
to  secure  accurate  proofs,  and  this  fact  had  much 
to  do  with  the  agreement  between  plaintiff  and  de- 
fendant's secretary.  Held,  that  a  finding  that 
there  was  a  waiver  of  proofs  of  loss  was' justified. 
— Sagers  v.  Hawkeye  Ius:  Co.  (Iowa)  63  N.  W. 
194. 

[b]  (Iowa;    IS9U.) 

The  assured  does  not  waive  a  waiver  of 
proofs  of  loss  by  afterwards  furnishing  the 
proofs. — Warshawky  v.  Anchor  Mut.  Fire  Ins. 
Co.  (Iowa)  67  N.  W.  237. 

[c]  (Midi.;    1S9G.) 

Where  a  mutual  benefit  association  had 
expressly  waived  proof  of  death,  it  is  an  unnec- 
essary and  unreasonable  requirement  to  demand 
that  the  beneficiary  shoul  1  supply  such  proof  in 
the  form  prescribed  by  the  by-laws  of  the  asso- 
ciation, with  many  of  the  provisions  of  which 
she  could  not  comply. — Fillmore  v.  Great  Camp 
of  the  Maccabees  (Mich.)  66  N.  W.  675. 

I  il  I     (Minn.;    1886.) 

A  policy  provided  that,  within  60  days 
after  loss,  insured  should  furnish  proof  of  loss, 
and,  if  required,  information  as  to  certain  other 
matters  and  an  official  certificate  of  the  same. 
An  insufficient  proof  of  loss  was  furnished,  which 
was  retained  by  the  company  until  within  two  or 
three  days  prior  to  the  expiration  of  the  60  days, 
when  it  objected  thereto,  and  demanded  that  in- 
sured furnish  thi  particulars  which  he  was  re- 
quired by  the  policy  to  furnish  unconditionally, 
and  also  the  information  and  certificate  which  he 
was  not  required  to  furnish  until  demand.  Held 
that,  by  confusing  the  demands  and  failing  to 
warn  insured  that  he  had  less  time  in  which  to 
furnish  the  particulars  required  by  the  policy 
than  to  furnish  those  not  unconditionally  requir- 
ed, the  company  waived  the  60-day  limit.— Mc- 
Oarvel  v.  Phenix  Ins.  Co.  of  Brooklyn  (Minn.) 
66  N.  W.  367. 

64  Minn.  193. 
[el     (Minn.:    1886.) 

By  objecting  to  proofs  of  loss  solely  on  the 
ground  that  the  amount  claimed  is  in  excess  of 
an  award  made  under  the  policy,  other  grounds 
of  objection  are  waived.— Levine  v.  Lancashire 
Ins.  Co.  (Minn.)  68  N.  W.  855. 
[f]     (>el>.:    ISiKi.) 

A  policy  provided  that  "the  insured,  as  often 
quired,  shall     *     *     *     submit  to  examina- 
under  oath  by  any  person   named  by   this 
company,  and  subscribe  the  same,  and,  as  often 
as   required,   shall   produce   for  examination   all 
books  of  account,"  etc.,  "at  such  reasonable  place 
eg  may  be  designated  by  this  company  or  its  rep- 
resentative."    Held  that,  where  the  company  fail- 
ed to  demand  an  examination  within  a  reasonable 
time  after  loss,  and  failed  to  designate  a  time  and 
where,  and  an  officer  before  whom,  the  ex- 
,  animation  should  occur,  it  was  no  defense  to 'an 


action  on  the  policy  that  insured  did  nol  comply 
with  a  letter  of  the  adjuster  stating  that  the  com- 
pany desired  insured  to  submit  to  an  examination 
under  oath,  and  asking  him  to  name  a  convenient 
date  at  which  he  would  be  prepared  to  do  so.— 
Aetna  Ins.  Co.  v.  Simmons  (Neb.)  69  N.  W.  125. 

Is-]     (Wis.;    1S!»7.) 

A  fire  insurance  policy  provided  that  loss 
"shall  be  payable  60  days  after"  proofs  of  loss 
were  furnished,  and  that  the  insured  should, 
within  60  days  after  the  fire,  "miles-;  such  tune 
is  extended  in  writing,"  furnish  proofs  of  loss. 
The  policy  did  not  provide  that  it  should  be 
void  for  failure  to  furnish  proofs  within  such 
time,  and  did  provide  that  on  numerous  other 
contingencies  it  should  be  void.  Held,  that  fail- 
ure to  furnish  proofs  of  loss  within  the  time 
prescribed  did  not  work  a  forfeiture,  but  merely 
postponed  the  maturity  of  the  claim.— Flatley 
v.  Phenix  Ins.  Co.  (Wis.)  70  N.  W.  828. 

§   77.    Statements  and  acts  of  officers 

and  agents. 

[a]  (Iowa;   1886.) 

Evidence  that,  after  loss,  plaintiff  called 
on  the  secretary  of  an  insurance  company  fur 
blank  proofs  of  loss,  and  was  told  that  they  were 
unnecessary,  and  that  there  wTas  nothing  more 
for  her  to  do,  sufficiently  shows  a  waiver  of 
written  proofs. — Scott  v.  Security  Fire  Ins.  Co. 
(Iowa)  66  N.  W.  1054. 

[b]  (Neb.;    ISO.".) 

A  provision  in  a  policy  requiring  proofs  of 
loss  to  be  furnished  within  a.  specified  time  is 
waived  if,  with  a  knowledge  of  the  fire,  the  com- 
pany's agent  goes  ou  the,  ground,  takes  posses- 
sion of  the  books  of  the  insured,  and  makes  au 
estimate  of  the  loss. — Home  Fire  Ins.  Co.  v. 
Hammang  (Neb.)  62  N.  W.  S83. 
44  Neb.  566. 

[C]      (Neb.;    1890.) 

An  insurance  company,  which,  after  a  loss 
of  the  property  covered  by  its  policy,  with  a 
knowledge  of  acts  amounting  to  a  breach  of  war- 
ranty by  the  insured,  continues  to  recognize  its 
liability  on  the  policy  by  demanding  repeated 
proofs  of  loss,  and  by  insisting  upon  arbitration 
under  a  stipulation  which  applies  to  the  measure 
of  damages  only,  waives  all  defenses  based  upon 
the  breach,  notwithstanding  the  secretary  of  the 
company,  in  returning  the  proof  of  loss  for  cor- 
rection, added,  "This  company  neither  admits  nor 
denies  its  liability,  nor  waives  any  of  its  rights 
under  said  policv."— Home  Fire  Ins.  Co.  v.  Ken- 
nedy (Neb.)  66  N.  W.  278. 
47  Neb.  138. 

§   78.   Authority  of  agent. 

£a)     (Iowa:    I89U.) 

An  agent  with  authority  to  waive  proofs 
of  loss  may  also  waive  a  provision  requiring 
such  waiver  to  be  indorsed  on  the  policy. — 
O'Leary  v.  German  American  Ins.  Co.  of  New 
York  (Iowa)  69  N.  W.  6S6. 

[b]  (Minn.;    1895.) 

An  insurance  agent  who  is  authorized 
merely  to  hx  rates  and  to  countersign  and  de- 
liver policies  cannot,  after  a  loss,  waive  a  pro- 
virion  in  the  policy  requiring  proofs  of  loss  to 
be  made  within  sixty  days.  Canty,  J.,  dia 
ing.— Shapiro  v.  St.  Paul  F.  &  M.  Ins.  Co. 
(Minn.)  63  N.  W.  614. 
61  Minn.  135. 

[c]  (Minn.;   1885.) 

A  local  insurance  agent  who  accepted  ap- 
plications for  insurance,  fixed  and  collected 
premiums,  and  filled  up,  countersigned,  and  is- 
sued policies,  could  not  accept  or  waive  notice 
of  loss.  Canty.  J.,  dissenting.— Brmentraut  v. 
Girard  Fire  &  Marine  lus.  Co.  of  Philadelphia 
(Minn.)  65  X.  W.  635. 
63  Minn.  305. 
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5   79.    Declaration    and    acts    of    ad- 
juster, 
[a]     rBtleh. I    L805.) 

An    i  idjuster,  by  tell 

that  "«  to  her  household  furniture  evi 

■  thai  he  wanted  to  gi  I  bills 

as  far  as  pi  tore  good-, 

..in  about   getting   things 
i  meet  her,  did  not  n 
•  tions  in  the  policy  requiring  a    iired   to  make 
and  i  rentory  of  her  stock,  and  in  case 

ii  certain  |  where, 

long  !  expiration  of  the  time  foi 

pnn.:  d  was  notified  i hal  the  •  ompany 

woul  I  i  he 

the  i  ind  she  sui  d  on  the  policy 

months  before  the  time  for  filing  th<   | 

ed.    Allen   v.    Milwaukee   Mechanics'    ii 
Oo.  (Mich.)  i;i  N.  W.   15. 
lb]     (Neb.  |    1896.) 

A   Hulling  that   the  company  waived 
ol  loss  whs  justified  by  evidence  that,  after  being 
notified  of  the  loss,  the  adjuster  went  to  assured's 
place,  and  examined  and  inquired  into  the  loss, 
■  i>i  fire,  '  i'-.;   that  the  assured  submitted  to 
him  a  memorandum  of  the  items  of  propi  i       i 
stroyed,  with  their  value;    and  that  negotiations 
took  place  between   them   which  resulted  in  an 
offer  of  $900  in  full  settlement— Aetna  Ii 
v.  Simmons  (Neb.)  69  N.  W.  125. 

[c]     ( \\  i*.-.    1896.) 

W  ftere  at  insurance  company  has  knowl- 
edge of  farts  which  show  that  a  condition  of 
the  policy  has  been  broken,  the  act  of  its  ad 
juster,  sent  t.i  ascertain  the  amount  of  tin-  I"--, 
in  requiring  the  assured,  at  some  trouble  and 
cost,  to  supplement  Lis  proofs  of  loss  l>v  fur- 
nishing  a  "carpenter's  .estimate"  of  the  damage, 
estops  the  company  from  declaring  such  breai  b 
'"  I"'  a  forfeiture  of  the  policy-  Dick  v. 
Equitable  Fire  &  Marine  Ins.  Co.  (Wis.)  65 
N.  W.  742. 

92  Wis.  46. 

§   80.   Denial  of  liability. 

[a]  (Iowa;    ljsu.-,.) 

Tlie  right  of  an  insurance  company  to 
require  proofs  of  loss,  as  stipulated  in  a  policy, 
is  waived  where  it  denies  all  liability  for  the 
loss.— Bloom  v.  State  Ins.  Co.  (Iowa)  62  N.  W. 
olu. 

[b]  (Mich.;    1895.) 

Where,  in  an  action  on  a  fire  insurance 
policy,  defendant  denied  all  liability,  the  fact 
that  proofs  of  loss  did  not  comply  with  the  terms 
of  the  policy  will  not  defeat  recovery.— Linn  v. 
United  States  Fire  Ins.  Co.  (Mich.)  "62  N  W 
.r>02. 

104  Mich.  397. 

[c]  (Neb.s    1895.) 

Where  an  insurance  company  denies  all 
liability  for  the  loss,  and  refuses  to  pay  the 
same,  and  places  such  refusal  on  grounds  other 
than  the  failure  of  the  insured  to  give  notice  of 
the  loss,  such  refusal  waives  the  necessity  of 
such  notice.— Omaha  Fire  Ins.  Co.  v.  Dierks,  61 
N.  W.  740,  43  Neb.  473;  Id.,  61  N.  W.  745.  43 
Neb.  569. 

[d]  (Neb.)    1S95.) 

Proofs  of  loss  required  by  an  insurance 
policy  are  waived  when  the  insurance  company 
denies  any  liability  for  the  loss  on  the  ground 
that  the  policy  was  not  in  force  at  the  date  of 
the  loss.— Dwelling  House  Ins.  Co.  v.  Brewster 
61  N.  W.  74G.  43  Neb.  528. 

[e]  (Neb.;    18!>5.( 

Notice  and  proofs  of  loss  are  waived 
when  an  insurance  company  denies  liability  on 
the  ground  that  its  policy  was  not  in  force 
when  the  loss  occurred.— German  Ins.  &  Sav 
Inst.  v.  Kline  (Neb.)  62  N.  W.  857. 
44  Neb.  395. 

[f]  (Neb.)    1895.) 

An  insurance  company,  by  refusing  to 
pay  a  loss,  and  defending  an  action  on  the  policy, 
on  the  ground  that  it   was  not  in  force  at  tlie 
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■it  Neb, 

Ul     (Neb.)    iv.:>u.) 

B  ending  an  action  on  a  policy  on  the 

ground  that  tie-  policy  bad 

mpany  waived  i  to  the  fail 

Aetna  ii.      I 

v.  Simmons  (Neb.)  00  N.  W.  12.",. 

lb]     (Wis.  |    1895.) 

where  ii  (     who  was  au- 

thorized to  settle  losses,  receives  from  the  In- 
sured's agent,  wiihii   the  tin 

d,  a  list  of  the  property  destroyed, 

"     D    ll  to   pay   on    the  ground   of    the 

d's  absence,    the   insurer  is  est 

claim  as  a  del.  use   il 

made   as    required    by    the   policy.  —  Roberts    i 
Northwestern    Nat.    Ins.   Co.   (Wis.)   H2   N.    W. 
It'  Is, 

90  Wis.  210. 
II]    (\\i».:   18950 

After  plain 1 1 it's  loss  by  fire,  an  adjti-1 
il"-  company  in  which  be  was  insured  visited  the 
premises,   received   from   plaintiff  a   list  of   the 
property  destroy..!,  and,  discovering  that  benzine 
1,11,1   > u  kept  in  the  building,  told  plaintifl 

that  fad  rendered  the  policy  void.  Thereafter 
the  company  refused  to  communicate  with 
tiff  in  reference  to  his  loss.  Held,  that  this  con- 
stituted a  waiver  of  the  provision  of  the  policy 
requiring  proofs  of  loss.— Faust  v.  American 
I  in  lus.  Co.  of  Philadelphia  (Wis.)  64  N  \V 
883,  !>1  Wis.  158. 

[Jl      (Win.;     189«.l 

A   denial   of   liability   by  an   insurer  dur- 
ing the  time  for  filing  proofs  ol  loss  is  a  wi 
Of  such  proofs.— Gross  v.  Milwaukee  Mechanics 
Ine     do.    (Wis.)  66   N.    W.   712.   92    Wis. 
Same  v.  Western  Assur.  Co.,  Id. 


8  81.    Failure   to   object. 

[a]  (Minn.;    1895.) 

The  fact  that  the  general  managers  of 
the  company  retained  proofs  sent  them  long  aft- 
er loss  did  not  constitute  a  waiver  of  the  pro 
vision  requiring  immediate  notice  of  loss,  where 
they  notified  insured  that  they  denied  anv  lia- 
bility under  the  policy  on  the  part  of  the  com- 
pany. Canty,  J.,  dissenting.— Ermentraut  v. 
Girard  Fire  &  Marine  Ins.  Co.  of  Philadel- 
phia (Minn. I  65  N.  W.  635. 

63  Minn.  305. 

[b]  (Minn.:    189U.) 

Where  the  company's  chief  adjuster  re- 
tained proofs  of  loss  not  delivered  until  after 
the  expiration  of  the  time  prescribed,  without 
objecting  that  they  were  not  made  in  time,  it 
constituted  a  waiver. — Minneapolis,  St.  P  &  S 
S.  M.  Ry.  Co.  v.  Home  Ins.  Co.  (Minn.)  66  N. 

64  Minn.  61. 

§   82.    Adjustment      of     loss — Arbitration 
and  appraisal, 
[a]     (Mich.;    1894.) 

Where  the  appraiser  appointed  by  an 
insurance  company  is  not  a  resident  of  the 
place  where  the  loss  occurred,  and  refuses  to 
accept  as  umpire  any  of  the  persons,  residents 
of  such  place,  prooosed  by  the  insured's  ap- 
praiser, on  the  ground  that  he  is  not  acquainted 
with  them,  and  himself  proposes  only  persons 
living  some  distance  therefrom,  his  conduct 
amounts  to  a  refusal  to  arbitrate,  and  entitles 
the  insured  to  sue. — Brock  v.  Dwelling-House 
Ins.  Co.  (Mich.)  (il  N.  W.  67. 
102  Mich.  5S3. 

lb)      (Mich.;    1894.) 

An  insurance  policy  required,  in  event 
of  a  disagreemi  nt  as  to  the  amount  of  loss 
appraisement.  On  demand  of  the  insured,  made 
without  giving  the  insurer  a  reasonable  time 
I  i  accept  the  proofs  ol  loss  appraisers  were 
appointed.     No  steps   were   taken   looking   to   an 
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adjustment.  Held,  that  the  insurer  could  not 
claim  that  the  appointment  was  premature. — 
Brock  v.  Dwelling-House  Ins.  Co.  (Mich.)  61 
N.  W.  67. 

102  Mich.  5S3. 

[c]     (Minn.;    1896.) 

The  presumption  is  that  the  adjuster 
has  authority  to  make  arrangements  for  the 
sale  of  salvage,  and  consequently  to  ratify  a 
sale  thereof  already  made  by  the  adjuster  of 
another  company. — First  Nat.  Hank  v.  Lan- 
cashire  Ins.  Co.  (Minn.)  6S  N.  W.  1;  Same  v. 
Home  Ins.  Co.,  Id. 

§   83.    Estoppel  or  waiver. 

[a]     (Mien.:   1896.) 

A  clause  in  an  accident  policy  providing 
for  arbitration  before  action  is  waived  where 
the  company,  aftei  receiving  a  demand  for  the 
money,  and  a  threat  of  action  therefor,  made 
no  request  foi  arbitration,  and  expressed  its 
willingness  to  test  the  matter  in  the  courts. — 
Gnau  v.  Masons'  Fraternal  Accident  Ass'n  of 
America  (Mich.)  67  N.  W.  546. 

[bl      (Minn.:    1896.) 

Where,  after  insured  rejected  an  award 
made  under  the  policy,  the  company  never  sug- 
gested a  new  appraisement,  but  expressly  in- 
sisted on  the  award,  and,  in  its  answer  to  an  ac- 
tion on  the  policy,  took  the  same  position,  it 
waived  its  right  to  a  new  appraisement  after 
the  award  was  set  aside. — Levine  v.  Lancashire 
Ins.  Co.  (Minn.)  68  N.  W.  855. 
[c]     (Neb.;    1896.) 

An  insurance  company,  by  denying  its  lia- 
bility on  the  ground  of  a  forfeiture  of  the  policy 
by  reason  of  a  breach  of  warranty  by  the  insured, 
waives  whatever  right  it  may  have  had  to  insist 
upon  arbitration  as  a  means  of  determining  the 
amount  of  the  plaintiff's  damage.— Home  Fire 
Ins.  Co.  v.  Kennedy  (Neb.)  66  N.  W.  278. 
47  Neb.  138. 

[il]     (Neb.;    1896.) 

Where  insured  attacks  for  fraud  an  award 
made  under  the  policy,  the  burden  is  on  him  to 
establish  fraud. — Connecticut  Fire  Ins.  Co.  v. 
O'Fallon  (Neb.)  69  N.  W.  US. 

[e]      (Neb.;    1896.) 

The  right  to  insist  on  arbitration  for  deter- 
mining the  amount  of  the  loss  is  waived  by  the 
company  where  it  denies  liability  on  the  ground 
of  a  forfeiture  of  the  policy  because  of  an  alleged 
breach  of  warranty.— Aetna  Ins.  Co.  v.  Sim- 
mons (Neb.)  69  N.  W.  125. 
ll]     (Wis.;    1895.) 

Where  the  failure  of  the  appraisers  to 
agree  on  the  amount  of  loss  is  due  to  insurer's 
appraiser,  in  bad  faith,  demanding  an  abate- 
ment of  a  portion  of  the  claim,  and  also  arbi- 
trarily refusing  to  accept  as  umpire  any  of  the 
persons  proposed  by  insured's  appraiser,  merely 
because  they  live  in  the  place  where  the  loss 
occurred,  and  only  proposing  persons  living  200 
miles  distant,  insurer  waives  the  defense  that 
the  arbitration  has  not  been  concluded. — Chap- 
man v.  Rockford  Ins.  Co.  (Wis.)  62  N.  W.  422 
89  Wis.  572. 

Submission    to    arbitration    as    condition    pre- 
cedent to  action  on  policy,  see  post,  §§  108,  109. 

§   84.    Extent  of  loss  and  liability  of  in- 
surer. 

[a]  (Iowa;   1896.) 

A  provision  limiting  the  insurer's  liability 
to  the  proportion  of  the  loss  borne  by  the 
amount  of  the  policy  to  the  whole  insurance 
does  not  avail  the  insurer  where  the  value  of 
the  property  destroyed  is  $1,400,  and  the  insur- 
ance covering  all  of  it  is  $1,050.  though  a  part 
worth  $162  is,  with  other  propertv,  covered  bv 
a  policy  for  $2,050.— Erb  v.  Fidelity  Ins.  Co". 
(Iowa)  09  N.  W.  261. 

[b)  (Intra;    1897.) 

-  policy  providing  that  the  company  should 
not  be  liable  "for  a  greater  proportion  of  any 


loss  on  the  described  property  than  the  amount 
hereby  insured  shall  bear  to  the  whole  insur- 
ance," covered  all  the  lumber  in  three  yards, 
which  was  also  covered  by  other  insurance,  and 
there  was  specific  separate  insurance  in  other 
companies  on  the  lumber  in  each  yard,  and  one 
of  the  yards  was  not  injured.  Held,  that  the 
provision  meant  that  the  company  would  not  be 
liable  for  a  greati  r  proportion  of  the  loss  than 
the  amount  of  the  policy  bore  to  the  total  insur 
ance  on  the  property  actually  injured  or  de- 
stroyed.— Lesure  Lumber  Co.  v.  Mutual  Fire 
Ins.  Co.  (Iowa)  70  N.  W.  7m. 
[c]     (Wis.:    1897.) 

The  neglect  of  the  insured  to  use  all  rea- 
sonable means  to  save  the  property  at  and 
after  the  fire,  and  his  misconduct  in  dissuading 
others  from  attempting  to  save  it,  defeats  a.  re- 
covery only  as  to  the  property  lost  in  conse- 
quence of  such  neglect  and  misconduct. — Wol- 
ters  v.  Western  Assur.  Co.  (Wis.)  70  N.  W.  62. 

§   85.    Value  of  property  destroyed. 

(Iowa;    1896.) 

Acts  18th  Gen.  Assem.  c.  211,  §  3,  pro- 
viding that  in  an  action  on  a  fire  policy  the 
amount  stated  in  it  is  prima  facie  evidence  of 
the  insurable  val'ie,  at  the  date  of  the  policy, 
of  any  building  insured,  does  not  apply  to  a 
policy  on  personal  property. — Warshawky  v. 
Anchor  Mut.  Fire  Ins.  Co.  (Iowa)  67  N.  W. 
237. 


§  86. 


Total  loss. 


[a]  (Neb.;    1895.) 

To  sustain  a.  finding  of  a  "total  loss"  of  a 
building,  it  is  not  necessary  to  show  that  all  the 
material  of  the  building  was  actually  destroyed. 
—Insurance  Co.  of  North  America  v.  Bachler 
(Neb.)  62  N.  W.  911. 
44  Neb.  549. 

[b]  (Neb.;    1895.) 

Where  insured  real  property  is  wholly  de- 
stroyed, any  provision  of  the  policy  that  limits 
the  amount  of  the  loss  to  less  than  the  sum 
written  is  void. — Insurance  Co.  of  North  America 
v.  Bachler  (Neb.)  62  N.  W.  911. 
44  Neb.  549. 

[c]  (Wis.;    1896.) 

Where  tht  identity  of  a  building,  as 
such,  has  been  destroyed  by  fire,  it  is  a  total 
loss,  though  some  of  its  materials  may  not  have 
been  entirely  destroyed,  and  the  court  may 
properly  instruct  that  the  loss  is  total  where 
such  facts  are  undisputed.— Lindner  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.  (Wis.)  67  N.  W.  1125 
93  Wis.  526. 


87. 


Title  insurance. 


(Minn.;    1896.) 

Where  a  titie  insurance  company  under- 
took to  defend  the  interest  of  insured  in  the  prem- 
ises against  a  lien,  it  was  bound  to  protect  him 
through  all  stages  of  the  proceeding  to  enforce 
the  lien,  as  well  after  as  before  judgment  there- 
in, or  notify  him  that  it  could  not  do  so,  and  fur- 
nish him  necessary  information  of  the  status  of 
the  proceeding  in  time  to  enable  him  to  protect 
himself;  and  if,  after  giving  such  notice,  the  com- 
pany defended  the  proceeding,  but  thereafter 
abandoned  the  defense,  it  was  necessary  for  it  to 
give  insured  another  such  notice. — Quiglty  v.  St. 
Paul  Title  Insurance  &  Trust  Co.  (Minn.)  66  N 
W.  364. 

64  Minn.  149. 

§  88.   indemnity  insurance. 

(Wis.:    1896.) 

A  policy  issued  to  an  employer  recited 
that  it  was  issued  on  application  for  "indemnity 
against  claims  for  compensation  for  personal  in- 
jurMs."  and  stipulated  that  assurer  should  pay 
to  the  employer  "all  sums  for  which  it  shall  be- 
come  liable  to  its  employes."  The  conditions  of 
the  policy  prohibited  the  employer  from  settling 
with   its   employes   without   the   consent  of   the 


'.ill     X. 


(§  M) 


igaiuai  the  en  ploj  or;    a  ■>  Ided 

im-hi  ertain    time,    u  act ion 

i   the  employer  wa»  then  pending.    //■''/, 

mom    wa i 
i   liability .  and  paj  menl  by  the  em| 

,    i      i  him  wa 
:..ii   precedent    to   the    ihsui'oi 
Boven     v.    Employers'    Liability     AsBur.    Corp. 
w  is  i  67  N.  VV     16. 
i   u  la.  201. 

§    89.    Duties  of  insured  after  loss. 

IWU.J    I. mm;. i 

idi  ace  that  Hi"  insured,  aft  i 
i  the  undamaged  from  the 
al  property,  and  Bold  the  same,  without  ci 
"f  the  insurer,  before  its  adjuster  bad  seen  it. 
•<hows  a  breach  of  a  policy    requiring  th< 
■ii  to  separate  the  damaged  and  undam  iged  per 
hi: ,ii   property,  and  make 

and  exhibit  it,  when  required,  to  the  company's 
adjuster.    Oshkosh  Match  Works  v.  Main 
Fire  Assur.  Co.  fWis.)  66  X.  W.  525. 
'.12    Wis.    510. 


§   90. 


Right  of  insurer  to  rebuild. 


down:     IS!>7.) 

Where  an  insurer,  entitled  to  rebuild  un- 
less insured  preferred  to  receive  money,  nott 
lied  insured  of  its  election  to  rebuild,  and  de- 
manded that  plans  be  furnished  in  accordance 
with  the  policy,  and  insured  made  no  response, 
and  indicated  no  preference  for  money,  the  pol- 
icy  was  converted  into  a  building  eontrnct,  un- 
der which  the  insurer  might  proceed.— -Zalesky 
v.  Iowa  State  I        •       (Iowa)  Tit  N.  \V.  187 

S   91.    Subrogation  of  insurer. 

[n|     (Iowa;    istiil.t 

Where  insured  property  is  destroyed  by  fire 
negligently  set  out  by  a  railroad  company,  the 
owner  is  not  entitled  to  compensation  for  his 
loss  from  both  the  insurance  company  and  the 
railroad  company. — Chickasaw  County  Farm- 
ers' Mut.  Fire  Ins.  Co.  v.  Weller  (Iowa)  08  N. 
W.  443. 

[i>]     (Minn.;    1895.) 

An  insurance  company,  which  by  the  ex- 
press terms  of  its  policy  has  been  absolved  from 
liability  because  of  a  stipulation  contained  in  a 
bill  of  lading  of  the  insured  property,  whereby 
the  carrier  liable  for  the  loss  is  to  have  the  ben- 
efit of  the  insurance,  has  the  right  to  impose, 
as  terms  of  payment  of  the  loss,  that  it  have 
the  unqualified  right  to  proceed  against  the  car- 
rier primarily  liable  to  the  insured. — Southard  v. 
Minneapolis.  St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.) 
:■_'  \    W.  442. 

00  Minn.  382. 

If]     (Minn.:     IKilli.) 

A  mortgagor  executed  to  the  mortgagee 
a  bond  conditioned  that  he  would  discharge 
all  claims  for  labor  and  material  furnished  Cor 
the  building  to  be  erected  on  the  mortgaged 
premises,  and  all  liens  on  account  thereof,  and 
save  the  mortgagee  harmless  therefrom,  in- 
eluding  expenses  incurred  in  satisfying  the 
A  title  insurance  company  issued  a  pol- 
ie>  guarantying  the  mortgagee  that  the  mort- 
gage was  a  tirst  lien  on  the  premises,  and 
agreed  to  indemnify  him  against  prior  liens. 
The  mortgagor  failed  to  pay  certain  claims 
which  became  liens  on  the  premises  superior  to 
that  of  the  mortgage,  and  the  insurer  paid  off 
the  same,  and  took  an  assignment  of  the  bond 
of  the  mortgagee.  Held,  that  the  insurer  had 
a  cause  of  action  on  the  bond  to  recover  the 
amount  paid  to  sntisfy  the  lien.— St.  Paul 
Title  Insurance  ifc  Trust  Co.  v.  Johnson  (Minn.) 
67  X    W    543 

64    Minn.  492. 

Id]     (Wis.:    l.s'to.) 

Where  insured  property  is  destroyed   by 
fire,   through    tie  of   a    third    person. 

an  insurer  of  the  property,  who  has  paid  the  as- 


pro  tanto  i  gainst  the  v 

doer,  and  bhollld   ioitl  » 1  ■  -  -  0 

action  for  Mich   negligent  burning. — Wundi 

,   e     V    \\.    K       Co.    I  Wis.)   66  X.    W. 
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lei     |Wit.|    1896.1 

The   owner    of  pi  '■    by    fin  . 

having  1  ecu  paid  the  loss  by  the  Insurer,  cannot 
recovi  r  of  the  one   « hose   negllj 

I  to  liis  right 
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IX.    WHO    ENTITLED     TO    PROCEEDS. 

Exemptions  of  proceeds  of  life  policy, 
stitutional  Law,"  27;    "Exemptions,"  H  It,  11 

§  92.    Assignee  of  policy  before  loss. 
In]      Oliiin.;     IS!).",.) 

No  right  accrued  to  the  holder  of  an  em- 
ployer's liability  insui  D 
tion    was   commenced    by    the    injured    em 
against  assured  for  damages:    and  hence  where 
assured  assigned  for  the  hen. -tit  of  his  creditors 

before  ti immencement  of  such  suit,  though 

nfter  the  injury  to  the  employs,  the  assignee  ob- 
tained  no   right   under   the  policy,   SO   :>-    I 
elude  assured,   on   tin-   recovery   against   him  of 
a  judgment   by  the  employe,  from  maintaining 
an  action  against  the  company   lor  the  amount 

of  the  judgment  under  the  policy.  —Anoka  Lum- 
ber Co.   v.    Fidelity   &   Casualty   Co.   of   New 
York  (Minn.)  65  N.  W.  .•'.■".:■.. 
■.linn.  286. 
lb]      OHllli.:    1806.) 

,\    creditor,    to   whom   a    life    insurance 

policy  was  transferred  to  collect  as  her  interest 
might  appear,  was  entitled  to  recover  thereon. 
on  insured's  death,  to  the  amount  of  the  face 
value  thereof,  though  a  portion  of  her  debt  was 
not  due  at  the  time  of  trial.— Hale  v.  Life  In- 
demnilv  &  Investment  Co.  (Minn.)  GS  X.  W. 
182. 

§   93.    Policy  payable  to  mortgagee. 

la]     (Mien.!    18950 

Where  a  fire  insurance  policy  makes  loss, 
if  any,  payable  to  J.,  as  his  chattel  mortgage  in- 
terest may  appear,  the  company's  liability  is  not 
ed  because  the  chattel  mortgage  was  made 
to  another  person,  who  indorsed  the  note  secured 
thereby  to  J.,  who  was  recognized  by  all  the 
parties  to  the  mortgage  as  the  owner  thereof. — 
Johnston  v.  Farmers'  Fire  Ins.  Co.  of  York 
(Mich.)  04  N.  W.  5. 
Il>]     (Minn.;    1897.) 

A  mortgagor  who  has  failed  to  redeem  can- 
not recover  from  the  mortgagee  insurance  money 
pail  for  the  burning  of  the  property  after  the 
foreclosure,  but  before  expiration  of  the  time 
to  redeem,  under  a  policy  procured  and  paid  for 
by  the  mortgagor  for  the  mortgagee's  benefit. — 
Carlson  v.  Presbvterian  Board  of  Relief  for  Dis- 
abled Ministers  (Minn.)  70  N.  W.  3. 


X.    OFFICERS  AND   AGENTS. 

Knowledge  of  officers  or  agents  as  to  breach  of 

condition,  see  ante.  §  68. 
Of  mutual  benefit  company,  see  post,  §  152. 
Tower  of   officers  or  agents  to  waive   breach   of 

condition,  see  ante,  §  69. 
Statements  and  warranties  made  by  agent,  see 

ante.  §  41. 

§   94.    Creation  of  agency. 

lal     (S.  ]).:    1895.) 

\\  :,  re  insurance  agents  not  the  author- 
ized agents  of  defendant  company  pr 

issuance  of  a  policy  for  plaintiff  ou  memoranda 
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furnished   them   by  plaintiff,   they   will   be  con- 
sidered  agents  of  the  plaintiff,  and  not  of  the 
panv. — Fromherz  v.  Yankton  Fire  Ins.   Co. 
(S.  D.)  63  N.  W.  7S4. 

[b]     (Wis.:   1S96.) 

Where  one  on  succeeding  to  the  business 
of  a  general  insurance  agent  applies  to  one  of 
the  companies  for  its  agency,  and  the  company 
requests  him  to  make  up  the  former  agent's 
accounts,  and  collect  any  balance  due  from  him, 
end  to  cancel  any  risks  taken  by  the  former 
agent  which  he  deems  insecure,  promising  to 
•appoint  him  agent  when  such  balance  is  collect- 
ed, and  he,  without  the  knowledge  of  the  com- 
pany, secures  all  its  insurance  blanks  and  sup- 
plies from  the  former  agent,  such  person  does 
not.  by  holding  out.  become  the  company's  agent 
to  issue  policies  before  his  appointment. — Rahr 
v.  Manchester  Fire  Aseur.  Co.  (Wis.)  67  N.  W. 
725. 

93  Wis.  355. 

;    95.    Evidence  of  agency. 
(Wis.:   18!>G.) 

In  an  action  on  a  fire  policy,  in  which 
recovery  depends  on  plaintiff's  establishing  ei- 
ther that  the  person  that  issued  the  policy  was 
ai:  agent  of  defendant  by  appointment  or  by 
holding  out,  the  issue  as  to  appointment  is  prop- 
erly withdrawn  where  the  evidence  shows  that 
such  person  issued  the  policy  depending  on  its 
probable  ratification  by  defendant,  or  on  his 
probable  early  appointment,  and  that  the  risk 
was  never  reported  to  defendant  by  him. — Rahr 
v.  Manchester  Fire  Assur.  Co.  (Wis.)  67  X.  W. 
725. 

93  Wis.  355. 

■    96.    Extent  and  exercise  of  powers. 

£a]     (Iowa;   1895.) 

Defendant  executed  his  note  to  D.  per- 
sonally, in  payment  of  a  premium  for  insurance 
in  a  company  of  which  D.  was  state  manager, 
receiving  from  the  latter  a  contract  giving  him 
a  right  to  renew  the  note  for  three  years,  and 
D.  receipted  for  the  note  in  his  official  capacity, 
on  a  blank  furnished  by  the  company.  The 
first  note  was  taken  up.  and  a  second  note 
given  at  the  instance  of  B..  who  signed  himself 
"Supt.  of  Agents."  and  subsequently,  at  the 
request  of  S.,  who  appeared  on  the  letter  heads 
bearing  the  company's  name  as  "cashier,"  and 
so  signed  the  letters  to  defendant,  the  latter 
sent  a  third  note,  with  a  check  for  int.  rest  due, 
the  receipt  whereof  was  acknowledged  by  S.  as 
"cashier,"  and  S.  forwarded  a  new  policy,  and 
promised  to  return  the  second  note.  It  ap- 
peared that  D.  acted  for  the  company  in  select- 
ing its  medical  examiners,  and  had  authorized 
defendant  to  recommend  suitable  persons  there- 
for: that  he  also  had  authority  to  solicit  appli- 
es for  insurance,  and  that  S.  was  in  the 
employ  of  both  D.  and  the  company.  The  pol- 
icies were  issued  from  the  company's  home  office 
in  another  state.  Held,  that  the  taking  of  the 
premium  note,  and  the  renewals  thereof,  were 
within  the  apparent  scope  of  D.'s  employment, 
and  that  the  company  was  bound  to  return  to 
defendant  the  second  note,  which  he  had  re- 
newed.—First  Nat.  Bank  v.  Getz  (Iowa)  64  X. 
W.  ~'.ft\  Getz  v.  Equitable  Life  Assur.  Soc.  of 
the  United  States.   Id. 

[b]      lloira;    1896.) 

An  insurance  agent  authorized  to  make 
contracts  of  insurance  may  during  continuance 
of  his  agency,  at  any  time,  even  after  loss,  cor- 
rect a  policy  issued  by  him  by  inserting  propi  rty 
included  in  the  original  contract,  but  omitted 
by  mistake  from  the  policy. — laylor  v.  State 
Ins.  Co.  (Ii  v.ii  67  X.  W.  577. 

!<■]     I  low  a;    1896.) 

W  hero  a  foreign  life  assurance  society  main- 
tains a  branch  office  in  a  state,  with  a  manager 
3   general   in   that    state,    and   to 
whom  'lie  people  look  for  information  or  adjust- 
ments of  the  society's  business  in   the  state,  the 


acts  and  knowledge  of  the  manager  are  the  acts 
and  knowledge  of  the  society.— Van  Werden   v. 
Equitable    Life  Assur.   Soc.   of    United    States 
fjowa)  US  X.  W.  892. 
[«lj    (.\ei».;  1896.) 

A  life  insurance  policy  provided  that 
there  should  bi  no  contract  until  the  admission 
fee  and  advance  premium  were  paid  thereon, 
and  that  no  agent  bad  authority  to  alter  (he 
contract  or  extend  credit,  and  that  no  altera- 
tion of  the  contract  should  be  valid  unless  in 
writing.  Held,  that  a  general  agent  appointed 
by  the  association  in  writing,  who  was  to  re- 
ceive, by  the  terms  of  his  appointment,  in  pay- 
ment for  his  services,  the  entire  amount  of  ad- 
mission fees  and  advance  premiums,  had  au- 
thority, on  delivering  a  policy,  to  extend  credit 
for  the  payment  of  such  fee  and  premium. — 
1  Pythian  Life  Ass'n  v.  Preston  (Xeb.)  66  N.  W. 
445 

47  Neb.  374. 

[e]  (Neb.;    1896.) 

Authority  conferred  on  an  insurance 
agent  to  waive  a  condition  in  the  policy  that 
the  policy  shall  be  inoperative  during  the  time 
the  premium  note  remains  unpaid  after  its  ma- 
turity cannot  be  delegated,  without  the  princi- 
pal's consent,  to  a  subagent. — Home  Fire  Ins. 
Co.  v.  Garbacz  (Xeb.)  67  X.  W.  864. 
4.s  Xeb.  827. 

[f]  (Neb.;    189T.) 

A  fire  insurance  agent  issued  policies  on 
behalf  of  his  principal,  but,  learning  that  his 
agency  was  about  to  be  revoked,  he  canceled 
them,  and  issued  in  lieu  thereof  others  on  lie- 
half  of  companies  of  which  he  was  also  agent. 
He  did  net  cancel  said  policies  at  the  request 
of  his  principal  nor  of  tne  insured,  nor  because 
the  cancellation  was  for  his  principal's  interest. 
Held,  that  the  cancellation  of  the  policies  was 
not  a  defense  to  an  action  by  his  principal 
against  him  for  the  premiums. — Xorthern 
Assur.  Co.  of  London  v.  Hamilton  (Neb.)  69  X. 
W.  7S4. 

[S]      (Wis.;    1897.) 

An  insured  who  knows  that  insurance  com- 
panies generally  refuse  to  take  a  second  line 
of  policies  on  the  same  property  is  bound  by  a 
contract  made  by  his  broker  with  the  compa- 
ny's agent  that  a  second  line  of  policies  would 
not  be  procured  from  other  agencies  of  the 
same  company,  thouali  the  insured  did  not  know 
of  the  contract  uutil  after  the  fire. — John  H. 
Davis  Lumber  Co.  v.  Hartford  Fire  Ins.  Co. 
(Wis.)  70  X.  W.  S4. 

Ill]      (Wis.;    1897.) 

An  unauthorized  contract  by  the  insured's 
a  cent  not  to  procure  other  policies  through 
different  agencies  of  the  same  company  is  rat- 
ified if  the  insured,  after  a  loss,  and  with 
knowledge  of  the  existence  of  the  contract,  de- 
mands payment  on  the  first  line  of  policies. — 
.lohn  It.  Davis  Lumber  Co.  v.  Hartford  Fire 
Ins.  Co.  iWis.i  70  X.  W.  84. 

§   97.   Of   soliciting  agent. 

[a]  (Iowa:    1895.) 

An  insured  is  chargeable  with  knowledge 
of  the  limitations  upon  the  authority  of  a  solic- 
iting agent,  and  that  he  cannot  bind  the  com- 
pany, contrary  to  the  provisions  of  the  po 
by  stating  that  it  will  make  no  difference  where 
the  insured  property  is  situated. — Drver  v.  Secu- 
rity Fire  Ins.  Co.  (Iowal  62  X.  W.  71)8. 

[b]  (Iowa;    1S9G.) 

A  fire  insurance  company  is  bound  by  an 
agreemeut  by  its  soliciting  agent,  who  has  no 
authority  to  issue  policies,  as  to  the  concurrent 
insurance  permitted,  where  by  mistake  it  is  not 
correctly  stated  in  an  application  filled  out  by 
him.  it  being  one  he  is  authorized  to  make. — 
Fitchner  v.  Fidelity  Mut.  Fire  Ass'n  (Iowa)  68 
X.   W.  Tin. 

[c]  (Wis.:    1896.) 

An  agent  of  a  credit  insurance  company, 
for  the   purpose   of  soliciting   insurance,   trans- 
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nM   collecting    pri 
has    power   to   niter   a    provision    in    the 

thai   the  cuel red  must  be  rated  in 

Dun      and  rated  a1  nol  less  than  a  sum      i  i 
Bed,  i  n1   that,  if  the  customer  is 

ii,, i  rated  in  I  »un'  i  and  is  rati  d  in  Bi 

ill  l,c  bindir,  man  v. 

United  States  Credit  System  Co    (W      I  66  N. 
u.  528 

Wis.  366. 

[dl       l\\i-.:     l*!>7.l 

Rev.   St.   5   l'.iVT.   providing  that   whoever 
solicits   insurant                      insuranci    i 
or  property   owner,  or  transmits  an  appli 

.■ pany,  does  nol  preclude  Bueh  solicitor  from 

acting  a.s  agent  of  the  insured  in  Borne  partic- 
ulars.—John    R,    Davis   Lumber   Co.    v.    Hart 
ford  Fire  Ins.  Co.  (Wis.)  70  N.   W.  84. 


the  policy  was  written,  stating,  without 
■     I    i .  the  company  «  i 
ing  one  third  for  the  Ii 
Bible  to  show  thai  the  insurer  bad  held  it*  agent 

!   0 

820. 

§    102.    Liability    of    surety    on    bond. 
(Mil. ii.;    1885.) 

The  Burety  on  the  l,'»ml  of  an  insurance 
agent,  reciting  that  the  agent  was  bound  to  con- 
Be  business  aceoi  ling  to  the  general  and 
ns  of  the  company,  was 
Inch  the    ompanj   n  as  compi  ' 
i  a  policy  on  premises,  the  insurance  on 
which  it   had  ordered   the  to  cancel,   by 

gent's  fail  i  Royal 

Ins.  Co.  v.  Clark  (Minn.)  63  N.  W.  1029. 
61  Minn.  470. 


§   98.    To      surrender      or      discharge 

policy. 
I  ii  I     Oli  ii  ii.:    ISHT.I 

Evidence  that  the  surrender  of  the  policies 

was   in, hi 1    bj    I'rau, In!, 'ill    representations   of 

defendant's  agent  as  to  the  value  of  the  poli- 
cies in  case  of  the  insured's  death  is  properly 
excluded  where  the  agent's  authority  is  express- 
ly limited  to  procuring  and  forwarding  applica- 
tions foi  approval,  and  collecting  premiums,  and 
plaintiff  does  not  offer  to  show  that  the  agent 
lias  been  directed  by  defendant  to  represent  it 
in  procuring  the  surrender  of  the  policies. — 
Gardner  v.  Fidelity  Mut.  Life  Ass'n  (Minn.) 
69  N.  W.  895;  Warner  v.  Same,  Id. 
I  ■•  1      (Wis.;    1897.) 

There  is  no  presumption  that  a  special 
agent  of  the  insured  to  place  and  manage  in- 
surance has  authority,  after  procuring  and  de- 
livering policy,  to  surrender  or  discharge  it. — 
John  R.  Davis  Lumber  Co.  v.  Home  Ins.  Co. 
(Wis.)  70  N.  W.  59. 
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Effect  of  instruction  to  agents. 


(Wis.:   1896.) 

Where  the  agent  of  a  minor  applied  for 
insurance  on  her  property,  in  ignorance  of  a 
rule  of  the  company  that  no  risks  should  be  tak- 
en on  property  belonging  to  infants,  the  right  of 
the  insured  to  recover  on  the  policy  is  not  af- 
fected by  private  instructions  from  the  com- 
pany to  the  general  agents  who  issued  it. — John 
son  v.  Scottish  Union  &  N.  Ins.  Co.  (Wis.)  67 
N.  W.  416. 

93   Wis.   223. 

§   100.    Notice  to  agent. 

[a]  (Iowa;    1896.) 

Notice  of  a  change  in  the  address  of  the 
assured,  given  to  a  bank  authorized  to  collect 
premiums  and  deliver  receipts  for  a  foreign  in- 
surance company,  is  notice  to  the  company. — 
Goodwin  v.  Provident  Sav.  Life  Assur.  Soc. 
(Iowa)  66  N.  W.  157. 

[b]  (Neb.;    1805.) 

Knowledge  on  the  part  of  an  agent  of  an 
insurance  company,  authorized  to  issue  its  poli- 
cies, of  facts  that  render  the  policy  voidable  at 
the  company's  option,  is  knowledge  of  the  com- 
pany.— Eagle  Fire  Co.  v.  Globe  Loan  &  Trust 
Co.  (Neb.)  62  N.  W.  S95. 
44  Neb.  380. 

§   lOl.    Estoppel  to  deny  authority, 
[a]     (Neb.;    1895.) 

After  an  insurance  company  has  held  out 
its  agent  as  authorized  to  insert  certain  pro- 
visions in  policies,  by  a  circular  stating,  without 
qualification,  that  it  issued  policies  containing 
such  provisions,  it  cannot  deny  his  authority 
to  do  so. — Frank  v.  Pacific  Mut.  Life  Ins.  Co.  of 
California  (Neb  )  62  N.  W.  454. 
44  Neb.  320. 
lb]     (Neb.;    1895.) 

Circulars  issued  by  an  insurance  com- 
pany, and  brought  to  the  notice  of  the  insured 


§    103.    Compensation. 
(Minn.;     18S5.) 

The  fact  that  a  contract  for  agency  for 
an  insurance  company,  whereby  the  agent  was 
to  receive  commissions  on  renewal  premiums 
payable  'luring  the  agency,  was  modified  as  t„ 
the  amount  of  such  commissions  without  refer- 
ring in  terms  to  the  continuance  of  the  agency, 
did  not  entitle  the  agent  to  renewal  commis- 
sions payable  after  his  discharge. — Jacobson  v. 
Connecticut  Mut.  Life  Ins.  Co.  (Minn.)  63  N. 
W.  74n. 

61  Minn.  330. 


XI.    ACTIONS     AGAINST     INSURANCE 
COMPANIES. 

On  certificate  in  mutual  companies,  see  post,  §§ 
180-183. 

On  marine  policy,  see  "Marine  Insurance." 

§   104.    Rights  of  action  and  defenses. 

[a]     (Iowa;   1896.) 

On  tiie  expiration  of  a  policy  of  insur- 
ance on  the  homestead  payable  to  the  husband, 
a  renewal  was  written  by  the  agent  of  the  com- 
pany on  the  oral  application  of  the  wife  in 
which  the  ownership  of  the  property  was  stated 
to  be  in  the  husband,  as  in  the  former  policy, 
when  in  fact  it  was  then  in  the  wife,  as  the 
agent  knew.  Held,  that  in  an  action  by  the 
husband  on  the  policy,  he  having  an  insurable 
interest  in  the  property,  it  was  not  necessary  to 
ask  a  reformation  of  the  policy  so  as  to  show 
the  true  ownership.— Carey  v.  Home  Ins.  Co. 
(Iowa)  66  N.  W.  920. 

[1>]     (Iowa;   1896.) 

Where  a  life  assurance  society  violates  its 
contract  of  insurance  the  assured  may  elect  wheth- 
er to  enforce  the  contract,  or  to  treat  it  as  re- 
scinded, and  recover  for  the  breach.— Van  \\  er- 
den  v.  Equitable  Life  Assur.  Soc.  of  United 
States  (Iowa)  68  N.  W.  892. 

tc]     (Mich.;   1896.) 

Where  an  applicant  for  accident  insurance 
has  truthfully  described  his  calling,  and  all  the 
facts  concerning  his  business  are  known  by  the 
insurance  company,  the  fact  that  the  assured  was 
improperly  classified  is  no  bar  to  his  recovery  on 
the  pnlicv.— Emlaw  v. Travelers'  Ins.  Co.  (Mich.) 
60  N.  W.  469. 

[«1]  (Wis.;  1897.) 
Where  an  action  on  an  insurance  policy 
was  pending  and  at  issue,  an  inadvertent  no- 
tice of  an  assessment  to  plaintiff  was  not  a 
waiver  of  defenses  set  up  in  the  answer.— Ag- 
new  v.  Farmers'  Mutual  Protective  Fire  Ins.  Co. 
(Wis.)  "ON.  W.  554. 

§   105.    Negligence    or    wrongful    act 

of  insured. 

[a]     (lowa:    1885.)  ,,.,,.         . 

The  burning  of  an  insured  building  by 
the  insured,  in  pursuance  of  a  conspiracy  to  ob- 
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tain  the  insurance  which  he  has  on  personal 
property  therein,  will  also  prevent  the  recovery 
of  the  insurance  on  the  building. — Names  v. 
Dwelling-House  Ins.  Co.  of  Boston  (Iowa)  64  N. 
\\.  62& 

[l>]     (Iowa.)    1890.) 

The  fact  that  the  owner  of  an  insured  build- 
ing started  a  fire  for  the  purpose  of  burning  rub- 
bish, which  escaped,  and  consumed  the  build- 
ing, does  not  constitute  a  defense  to  an  action  to 
recover  the  insurance,  in  the  absence  of  any  de- 
sign to  burn  the  building. — Des  Moines  Ice  Co. 
v.  Niagara  Fire  Ins.  Co.  (Iowa)  68  N.  W.  600. 

[c]  (Wis.;    1895.) 

An  insurance  company  is  not  relieved 
from  liability  on  its  policy  for  loss  by  fire  mere- 
ly because  insured  was  negligent. — Pool  v.  Mil- 
waukee Mechanics'  Ins.  Co.  (Wis.)  65  N.  W. 
54,  91  Wis.  530. 

§   106.    Limitations   by   provision   of  pol- 
icy. 

[a]     (Iowa;    1896.) 

McClain's  Code,  §  1734.  providing  that 
no  action  shall  be  begun  on  an  insurance  policy 
within  90  day3  after  notice  of  loss  has  been 
given,  prevents  the  insured  from  suing  within 
that  time,  though  the  insurer,  on  receipt  of 
proof  of  loss,  absolutely  denied  liability. — Pins- 
tor  v  Merchants'  &  Bankers'  Ins.  Co.  (Iowa) 
65  N.  W.  1004. 

[I>]     (Iowa;    1897.) 

Acts  ISth  Gen.  Assem.  c.  211,  §  3,  provides 
that,  to  maintain  an  action  on  an  insurance 
policy,  the  assured  need  only  prove  the  loss 
ami  notice  in  writing  to  the  company  within  60 
days,  accompanied  by  an  affidavit  as  to  how'  the 
loss  occurred  and  its  extent,  but  that  no  action 
shall  be  begun  within  90  days  after  giving  such 
notice.  Held,  that  the  latter  requirement  cannot 
be  waived,  and  an  action  begun  in  less  than  90 
days  after  a  notice  of  loss  not  accompanied  by 
an  affidavit,  or  after  a  waiver  of  such  notice  and 
affidavit,  was  premature.  —  Blood  v.  Hawkeye 
Ins.  Co.  (Iowa)  69  N.  W.  1141. 

[cl     (Mich.:    1897.) 

The  provision  of  an  accident  policy  that 
suits  for  recovery  thereunder  shall  be  brought 
within  one  year  from  the  time  of  the  accident 
is  waived  where,  after  the  accident,  the  insur- 
ance company  writes  to  the  insured,  asking 
him  to  allow  the  matter  to  rest  until  adjuster 
sees  him,  and  the  adjuster  does  not  call,  and 
no  suit  is  brought  until  after  one  year. — Turner 
v.  Fidelity  &  Casualty  Co.  (Mich.)  70  N.  W. 
898. 

[d]  Mlimi.;    1897.) 

By  denying,  in  an  answer,  any  liability  for 
loss  under  the  policy,  the  insurer  does  not 
waive  its  right  to  plead  in  abatement  that  un- 
der the  terms  of  the  policy  as  to  payment  the 
action  has  been  prematurely  brought. — La 
riant  v.  Fireman's  Ins.  Co.  (Minn.)  70  N.  W. 
856. 

[e]  (Xeb.;   1895.) 

Where  an  insurance  company  denies  that 
the  policy  was  in  force  when  the  loss  occurred, 
It  cannot  avail  itself  of  the  provision  in  the  pol- 
icy that  no  action  should  be  brought  until  60 
days  after  receipt  of  proofs  of  loss  and  adjust- 
ment.—Home  Fire  Ins.  Co.  v.  Fallon  (Neb.)  63 
N.  W.  860. 

45  Neb.  554. 

[f]  (Neb.;    1890.) 

A  policy  providing  that  no  action  thereon 
should  be  maintainable  after  a  year  from  the  date 
of  insured's  death  also  provided  that  the  death 
loss  should  be  payable  within  90  days  after  the 
first    periodical    mortuary    premium    paying    day 

ensuing  the  date  of  acceptance  by  the  com- 
pany  of  satisfactory  proof  of  death.  Held,  that 
the  Period  of  limitation  did  not  begin  to  run 
until  00  days  after  death.— Kettenbach  v.  Oma- 
ha Life  Ass'n  iNeb.)  69  N.  W.  135. 


§   107.    Process   and   service, 
[a]     down;    1895.) 

One  who,  after  accepting  an  application  for 
insurance  on  property  in  Wisconsin,  procured, 
through  a  genera)  agent  residing  out  of  the  state, 
a  policy  for  defendant  insurance  company,  and 
received  a  commission  on  the  premium,  is  an  agent 
of  defendant  on  whom  service  of  process  may  be 
made,  within  Rev.  St.  Wis.  §  1977,  providing  that 
whoever  solicits  insurance,  and  receives  compen- 
sation therefor,  shall  be  deemed  an  agent  of  the 
insurance  company,  though  defendant,  being  a  for- 
eign corporation,  without  having  complied  with 
the  laws,  was  not  entitled  to  do  business  in  that 
state.  —  Fred  Miller  Brewing  Co.  v.  Council 
Bluffs  Ins.  Co.  (Iowa)  63  N.  W.  565. 

£b]     down;    1895.) 

Under  the  laws  of  Wisconsin,  making  one 
who  solicits  insurance,  and  receives  compensni  ion 
therefor,  the  agent  of  the  insurance  company,  and 
providing  that  service  of  process  may  be  made  on 
such  agent,  service  of  summons  in  an  action  on  a 
policy  may  be  made  on  a  person  who  solicited  it. 
one  year  and  a  half  after  it  issued,  though  the 
policy  provides  that  such  person  is  the  agent  of 
insured  only. — Fred  Miller  Brewing  Co.  v.  Coun- 
cil Bluffs  Ins.  Co.  (Iowa)  63  N.  W.  565. 

[c)     (Iowa;    1897.) 

Jurisdiction  over  a  foreign  insurance  com- 
pany not  authorized  to  do  business  in  the  state 
is  not  acquired  by  service  on  a  nonresident  ad- 
justing agent,  not  employed  in  the  general  man- 
agement of  the  business,  or  in  any  office  or 
agency  in  the  state,  made  while  he  was  tempo- 
rarily within  the  state. — Lesure  Lumber  Co.  v. 
Mutual  Fire  Ins.  Co.  (Iowa)  70  N.  W.  761. 

[ill     (Iowa:    1897.) 

Where  there  was  no  proper  service  of  an 
original  notice  in  an  action  against  a  foreign 
insurance  company,  the  appearance  of  defend- 
ant will  be  considered  as  the  commencement  of 
the  action,  for  the  purpose  of  determining 
whether  it  was  premature. — Lesure  Lumber 
Co.  v.  Mutual  Fire  Ins.  Co.  (Iowa)  70  N.  W. 
761. 

[e]  (Mich.:   1S95.) 

How.  Ann.  St.  §  4368,  provides  that  the 
word  "process,"  as  used  in  the  act  regulating 
service  thereof  on  foreign  insurance  companies 
by  substituted  service  on  the  insurance  commis- 
sioner, shall  include  any  writ,  declaration,  sum- 
mons, order,  or  subpoena  whereby  any  action 
shall  be  commenced  against  such  insurance  com- 
pany. Held,  that  summons  in  garnishment  is 
thereby  included. — German-American  Ins.  Co.  v. 
Chippewa  Circuit  Judge  (Mich.)  63  N.  W.  531. 
105  Mich.  566. 

[f]  (S.  D.;    1895.) 

An  insurance  company  incorporated  un- 
der the  laws  of  South  Dakota,  which  issued  a 
policy  to  parties  in  another  state  covering  prop- 
erty in  that  state,  is  subject,  in  an  action  on 
the  policy,  to  the  laws  of  the  latter  state  relat- 
ing to  service  of  process.— Gude  v.  Dakota  Fire 
&  Marine  Ins.  Co.  (S.  D.)  65  N.  W.  27. 

S    108.    Submission  to  arbitration  as  con- 
dition precedent, 
[a]     (Iowa;    1895.) 

Where  a  policy  provided  that  differences 
as  to  the  amount  cf  loss  should,  at  the  "written 
request  of  either  party,"  be  submitted  to  arbi- 
tration, and  that  no  action  should  be  brought  un- 
til after  the  award,  arbitration,  in  the  absence 
of  a  request  therefor,  was  not  a  condition  prece- 
dent to  an  action. — Davis  v.  Anchor  Mut.  Fire 
Ins.  Co.  (Iowa)  64  N.  W.  687. 
[Ill     (Iowa;    1897.) 

Provisions  in  a  policy  that  an  appraisal  by 
arbitrators  shall  be  made  if  there  is  a  disagree- 
ment as  to  the  loss:  that  the  loss  shall  nol  be 
payable  until  60  days  after  notice  and  sati  ie 
tory  proofs  of  loss  have  been  given,  "inch 
an  award  by  appraisers  when  the  appraisal 
shall  be  required";  and  that  no  actiuii  on  the 
policy  can  be  maintained  without  "a  full  com- 
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,,:u  be  brought  National  Home  Building 
&  Loan  Ass'n  v.  Dwelling  House  Ins.  Co. 
(Mich.)  64  N.  W.  21. 

IdJ     (Web.:    IS!».-..) 

Though  a  policy  of  insurance  provides 
thai  in  ease  of  a  dispute  between  the  parties  the 
matter  should  be  submitted  to  arbitrate 
fun  thai  no  arbitration  was  bad  does  aol  prevenl 
an  action  on  the  policy.— Insurance  Co.  of  North 
America  v.  Bachler  (Neb.)  62  N.  W.  911. 
44  Neb.  549. 

fej     (Wll.l    IN!»r>.) 

An  arbitration  clause  in  a  policy  provid- 
ing that  the  policy  shall  not.  be  payable  until  a 
certain  time  after  an  award  by  appraisers,  when 
appraisal  has  been  required,  is  valid,  and,  when 
appraisal  is  demanded,  it  is  a  condition  preced 
cut  to  the  insured's  right  to  sue  on  the  policy, 
unless  the  condition  is  afterwards  waived  by  the 
insurer.— Chapman  v.  Rockford  Ins.  Co.  (Wis.) 
62  X.  W.  422,  S'J  Wis.  572. 

g    109.   Validity   of   condition. 

<\t-l>.:    189B.) 


A  provision  in  a  policy  that  no  suit  or  ac- 
tion against  the  insurer  shall  be  sustained  until 
after  an  award  lias  been  obtain,  d  by  arbitration, 
fixing  the  amount  due  in  case  of  loss,  is  void  as 
an  attempt  to  oust  the  courts  ol  jurisdiction.— 
National  Masonic  Ace.  Ass'n  T.  Burr  (Neb.)  G- 
N.  W.  Hit:. 

44  Neb.  256. 

§   110.    Parties— Policy     payable     to     as- 
signee of  mortgagee. 

(Minn.:     IS!»r..) 

Where  a  policy  was  payable  to  the  as- 
signee of  the  mortgagee  as  his  interest  may  ap- 
pear, and  after  the  loss  such  assignee  transferred 
his  interest  to  a  third  person,  such  person  and 
■A-ner  of  the  property  are  proper  parti,  s  to 
:.n  on  the  policy.— Ermentrout  v.  Ameri- 
can Fire  Ins.  Co.  of  Philadelphia  'Minn.)  62  N. 
VV.  . 

(in  Minn.  41S. 

§   111.    Complaint  or  petition. 

[a]     flo-wai   1  *!>.-).) 

The  petition,  in  an  action  against  an  en- 
dowment association,  alleged  that  defendant  is- 
to  plaintiff  a  certificate  of  membership,  and 
that  subsequently,  at  defendant's  request,  plain- 
tiff surrendered  this  certitieate.  and  was  induced 
to  accept  a  second  certificate  in  lieu  of  it.  There 
was  no  allegation  of  fraud  on  the  part  of  H 
fendant,  nor  attempt  to  reform  either  certificate 
on  the  ground  that  it  was  based  on  an  oral  con- 
tract. //.//.  that  the  action  was  brought  upon 
the  second  certificate.— Gongower  v.  Equitable 
Mut  Life  &  Endowment  Ass'a  (Iowa)  63  X. 
W.  192. 

[bl     (Mich.;    1S97.) 

In  an  action   for  the  use  of  R.  on  a  fire 
policy   for  $1,500,   it  appeared   that   $500    was 

on  a'  building,  and  that  the  loss  on  the  build- 
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cause  of  action.— First  Nat.  Haul.  v.  Dakota  Fire 
&  Marine  Ins.  Co.  (S.  D.)  63  N.  W.  139. 
6  S.  1».  424. 
|,l|     (Win.;    18840  ,    .      ._ 

A   eomplaint  alleging  that  plaintiffs,  as 

copartners,   insn  - Is  '"  defendant  e 

i any,  and  that  the  p  licy  bad  i    pired,  but 

lefendant    had   .  o   renew   it,  and 

ccepted  a  premium  therefor,  but  had  fail- 
ed   to  make  the  renewal. 

destroyed  by  fire  within  the  pel 
reed  renewal  would  h  ad  al- 

further,  a  statement  made  both  before 
and  after  the  loss  by  defendant's  agent  that 
the  renewal  had  in  fact  been  made,  is  good  on 
demurrer  without  alleging  the  performance  of 
,  nu(]  ti,  pre  edent.  Schwahn  v.  Michigan 
Fire  &  .Marine  Ins.  Co.,  61  N.  \V.  18,  89  Wis. 
84. 

le]     (WU.;    IMHI.I  ,    .    , 

As  against  a  demurrer  ore  tenus,  a  complaint 
on  an  insurance  policy,  alleging  that  mon 
90  days   have  elapsed   since  notice  and  pro 
l,,ss  were  turnished,  bul  aol  showing  whether  de- 
,  ,„:., ,,i    was  entitled  to  any  or  to  so  much  res- 
pite  will  n. .t  be  hcU  bad.  as  not  showing  thai  Hie 
respite    allowed    defi  ndanl    has   elapsed.    Johi 
ston  v    Northwestern  Live-Stock  Ins.  Co.  i\\i-.> 
68  N.  W.  868. 


If]     (Wis.;    1S9C.) 

One  suing  on  a  policy  neei1  not  <,lead  an 
estoppel  of  insurer  to  claim  that  a  statement  in 
the  application  was  a  warranty;  the  defense  of 
breach  of  the  warranty-  not  amounting  to  a  coun- 
terclaim, and  therefore  not  admitting  of  a  reply. 
—Johnston  v.  Northwestern  Live-Stock  Ins.  Co. 
(Wis.)  68  N.  W.  SOS. 

§   112.    Alleging  insurable  interest. 

(Mich.;    1 896.  i  .        .       T) 

The  complaint  in  an  action  by  K.  on  a 
fire  policy  alleged  that  it  was  issued  to  M.  and 
R.  as  partners,  and  that  it  was  assigned  to  R., 
and  thereafter  alleged  that  at  the  time  ol  the 
execution  of  the  policy  as  aforesaid,  and  trom 
the  time  of  said  assignment  till  the  loss,  plain- 

,1  an  interest  in  the  property,  being  the 
sol.  owner  thereof  in  fee  simple.  Held  that. 
the  point  not  being  raised  by  demurrer,  the 
com  daint  would  not  be  considered  to  state  that 
at  the  issuing  of  the  policy  plaintifl  was  the 
sole  owner  of  the  property,  but  that  at  that 
time  he  owned  only  an  undivided  interest,  and 
that  from  the  time  of  the  assignment  he  had  a 
sole  interest  therein.  —  Hediker  v.  Queen  Ins. 
Co.  of  America  (Mich.)  65  N.  \\  .  lOo. 

§   113.   Policy  payable  to  assignee  of 

mortgagee. 
I  Minn.;     IS!..-,.  I 

In  an  action  on  an  insurance  policy,  the 

complaint  alleged  the  contract  ol  insurance,  and 
that  the  loss  was  payable  to  the  assignee  ol 
mortgagee,  as  interest  might  appear,  and  all 
a  loss  within  the  terms  of  the  policy,  due  notice 
and  proof  of  loss,  and  the  assignment  of  the  in- 
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tercst  of  tbe  assignee  of  the  mortgagee  to  plain- 
tiff. Held,  that  the  complaint  stated  a  cause  of 
action,  though  it  did  not  specifically  allege  a 
mortgage,  or  the  extent  of  the  interest  of  the 

nee  of  the  mortgagee. — Ermentrout  v. 
American  Fire  Ins.  Co.  of  Philadelphia  (Minn.) 
62  N.  W.  543. 

60  Minn.  41S. 

§   114.    Alleging       loss       and       cause 

thereof. 
£a]     (Minn.;    1895.) 

Where  a  bond  by  a  fidelity  insurance 
company  to  indemnify  an  employer  against  loss 
by  reason  of  a  shortage  of  grain  caused  by  the 
actual  fraud  or  dishonesty  of  the  employe  pio- 
vided  how  the  existence  aud  amount  of  the 
shortage  should  be  ascertained,  and  that,  when 
so  ascertained,  it  should  be  evidence  that 
it  was  caused  by  the  fraud  or  dishonesty  of 
the  employe,  and  not  by  any  of  tbe  various  oth- 
er causes  mentioned  for  which  the  company  was 
not  to  be  liable,  it  was  not  necessary,  in  an  ac- 
tion by  the  company  against  the  employe  to  re- 
cover the  amount  paid  under  the  bond  for  loss 
on  account  of  a  shortage,  to  allege  that  the 
shortage  was  caused  by  defendant's  fraud  or 
dishonesty.— Fidelity  iV  Casualty  Co.  of  New 
York  v.  Eiekhoff  (Minn.)  (35  N.  W.  351. 

63  Minn.  170. 

[b]  (Minn.;    1890.) 

The  complaint,  in  an  action  by  a  common 
carrier  on  a  policy  insuring  it  to  the  extent  of 
its  liability  for  loss  by  fire  on  grain  in  its  eleva- 
tor at  its  terminal  station,  set  out  the  contract, 
and  a  common-law  contract  of  carriage  of  grain 
of  certain  shippers,  with  the  obligation  to  safe- 
ly deliver  it  at  such  station  to  a  connecting  car- 
rier, and  that  while  it  was  in  the  elevator, 
awaiting  such  delivery,  in  the  usual  course  of 
carriage,  it  was  lost  by  fire,  and  that  plaintiff 
paid  the  shippers  therefor.  Held,  that  it  stated 
a  cause  of  action,  though  it  did  not  allege  ex- 
pressly that  the  fire  was  caused  bv  the  carrier's 
negligence.— Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co.  v.  Home  Ins.  Co.  (Minn.)  6G  N.  W.  132. 

64  Minn.  61. 

?    115.   Anticipating  defenses. 

[a]     (Iowa;   1894.) 

In  an  action  on  an  accident  insurance 
policy  conditioned  that  the  policy  shall  not  cov- 
er injuries  received  while  the  insured  is  under 
the  influence  of  liquor,  etc.,  it  is  not  necessary 
to  negative  in  the  complaint  a  breach  of  the 
conditions,  though  the  policy  provides  that  a 
compliance  with  the  conditions  are  "conditions 
precedent"  to  its  enforcement.— Jones  v.  United 
States  Mut.  Ace.  Ass'n  of  City  of  New  York 
(Towa)  61  N.  W.  485. 
92  Iowa,  652. 

[')]      (Mich.;    1S90.) 

The  cnmpla.nt.  in  an  action  on  a  life  policy 
for  its  cash  value  at  the  end  of  the  third  year  aft- 
er it  was  issued. — under  the  provision  therein  that 
on  its  surrender,  within  three  months  after  expira- 
tion of  the  third  or  any  subsequent  year  for  which 
premiums  had  been  paid,  the  cash  value  specified 
tie  ri  in  v  ould  b?  paid.— will  not  be  held  fatally  de- 
fective by  reason  of  failure  to  aver  surrender 
within  the  time  limited,  objection  being  first  made 
on  appeal.— Lockwood  v.  Michigan  Mut.  Life  Ins. 
Co.  (Mich.)  66  N.  W.  229. 

[c]  (Wis.;    189«.> 

Pleading  or  proving   compliance  by   insured 

with  his  agreement  in  a  live-stock  insurance  pol- 

use  diligence  and  care  in  the  use  and  for  the 

nation  of  the  stock,  and  in  case  of  sickness 
to  immediately  summon  a  veterinary,  is  not  nec- 
essary;  it  being  a  condition  subsequent,  aud 
matter  of  defense. — Johnston  v.  Northwestern 
Live-Stock  Ins.  Co.  (Wis.)  68  N.  W.  86S. 

8   116.    Answer, 
[a]     (Iowa:    1895.) 

Code.  §  2715.  making,  in  an  action  on  con- 
tract, u  general  allegation  of  performance  of 


all  conditions  precedent  to  the  action  sufficient, 
and  section  2717.  requiring  an  answ  c 
verting  such  allegation  to  specifically  stale  the 
facts  showing  nonperformance,  do  not  apply 
where  the  complaint  on  a  fire  policy  attempts 
to  set  out  the  facts  constituting  the  perform- 
ance of  the  conditions  of  the  policy,  and  they 
are  denied  generally. — Brock  v.  Des  Moines  Ins. 
Co.  (Iowa)  64  X.  W.  6S5. 

[bj     (Iowa;    1896.) 

An  answer  which  in  one  count  alleges  other 
insurance  as  a  ground  for  avoiding  the  policy, 
and  in  another  count  asks  to  prorate  other  insur- 
ance, if  any  be  found,  does  not  allege  the  exist- 
ence of  other  insurance  as  a  basis  for  prorating 
the  loss. — O'Leary  v.  German  American  Ins.  Co. 
of  New  York  (Iowa)  69  N.  W.  686. 
[c]     (Mich.:    1897.) 

The  defenses  that  plaintiffs  failed  to  have 
indorsed  the  fact  that  proceedings  to  foreclose- 
a  mortgage  on  the  property  had  been  commen- 
ced, that  plaintiff  had  ceased  to  use  the  property, 
l*tnd  that  the  building  was  unoccupied,  must  be 
specially  pleaded. — Cronin  v.  Fire  Ass'n  of  Phil- 
adelphia  (Mich.)  70  N.  W.  448. 

§    117.    Reply. 

(Neb.;    1896.) 

The  answer  in  an  action  on  an  insurance 
policy  set  up  an  application  made  by  the  in- 
sured, reciting  that  the  property  was  unincum- 
bered, a  condition  of  the  policy  against  aliena- 
tion of  the  property,  and  a  breach  thereof  by 
plaintiff.  The  reply,  after  setting  out  a  gen- 
eral denial,  admitted  that  plaintiff  signed  "an" 
application,  but  alleged  that  he  signed  the 
same  in  reliance  on  the  representations  of  the 
insurance  agent  that  the  application  was  a  mat- 
ter of  form  merely,  and  that  the  fine  printed 
matter  in  the  policy  did  not  affect  the  insur- 
ance; that  plaintiff  was  unable  to  read;  and 
that  the  agent  read  neither  the  application  nor 
the  policy  to  him.  Held,  that  the  reply  admit- 
ted the  existence  of  the  condition  against  alien- 
ation, but  not  the  signiug  of  the  application 
alleged  in  the  answer,  nor  a  breach  of  said 
condition. — Farmers'  <fc  Merchants'  Ins.  Co.  v. 
Peterson  (Neb.)  66  N.  W.  847. 
47  Neb.  747. 

§   118.    Pleading  and  proof — Variance. 

ta]     (Iowa;    1S95.) 

In  an  action  on  an  insurance  policy,  evi- 
dence showing  a  ,vaiver  of  a  stipulation  requir- 
ing proofs  of  loss  within  a  certain  time  is  in- 
admissible in  support  of  an  allegation  of  per- 
fonnance  of  the  stipulation.  —  Heusinkveld  v. 
Ci  pit.nl  Ins.  Co.  of  Des  Moines  (Iowa)  64  N. 
W.  594. 
[b]     (Iowa;    1895.) 

A  waiver  of  proofs  of  loss  cannot  be  re- 
lied  on,   unless   pleaded. — Brock   v.   Des   Moines 
Ins.  Co.  (Iowa)  64  N.  W.  6S5. 
£c]     (Iowa;    1S95.) 

In  an  action  on  an  insurance  policy,  the 
fact  that  plaintiff  could  have  saved  goods  from 
loss  was  a  matter  of  defense,  to  be  pleaded  and 
proved. — Davis  v.  Anchor  Mut.  Fire  Ins.  Co. 
(Iowa)  64  N.  W.  687. 

[d]  (Iowa:    1895.) 

Where  the  complaint  in  an  action  on  an 
insurance  policy  merely  alleges  that  notice  and 
proofs  of  loss  were  given,  a  waiver  of  proofs  of 
loss  cannot  be  shown. — Heusinkveld  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.  (Iowa)  64  N.  W.  769. 

[e]  (Iowa;   1S96.) 

In  an  action  on  a  fire  policy,  where  the 
petition  averred  notice  and  proof  of  loss,  ac-  ■ 
companies!  by  the  affidavit  required,  copies  of 
which  were  attached  as  exhibits,  and  tiie  an- 
swer admitted  that  the  papers  thus  set  out  were 
received,  their  delivery  was  established  without 
putting  them  formally  in  evidence.— Taylor  v. 
State  Ins.  Co.  (Iowa)  07  N.  W.  577. 
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the  amount    of   plaintiff's   indebtedness  at   tne 
of  the  loss,  for  the  purpose  of  proving  tnat 
I      Corkers  v.  Si 
,  ,,.  (Iowa)  88  N.  \\ .  792. 

|K]     (Mien.;    1895.)  ,. 

iction  on  a  Bre 
a  varii              ween  the  aei  laro  !i".  evi- 
dence as  to  ii te  of  the  policy  is  no] 

.  of  loss  having  l a  made  within  the  time 

required.  L.um  v.  United  States  Fire  Ins.  Co. 
(Mich.)  62  N.  W.  502. 

(04    Mich.  397. 

[h]    (Mich.)    1805.)  o 

i  he  compl i  in  an  action  by  K.  <>n  a 

fire  policy  issued  to  M.  and  K.,  aed  to 

plaintiff,  having  Bhown  that,  at  the  execution 
of  the  policy.  R.  was  not  the  sole  owner  ol  the 

pr rty,  but  that  .-it  the  time  of  the  1 

mch  owner,  he  may  show  an  assignment  to 
him  of  M.'s  interest  in  the  property,  though  it 
was  not  alleged,  11  not  being  to  al- 

lege, how  he  became  the  owner.— Rediker  v. 
Queen  Ins.  Co.  of  America  (Mich.)  65  N.  \V. 
105. 

[1]     (Minn.;    1895.)  ,      , 

That  ili"  plaintiff  insurance  company  had 
no  license  from  the  state  to  do  an  insurance 
business  in  the  state  is  a  matter  of  defense  to 
be  pleaded.— Fidelity  &  Casually  Co.  of  New 
York  v.  Eickhoff  (Minn.)  05  N.  W.  351. 
03  Minn.  170. 

[j]     (Minn.;    1896.)  ,  .         . 

A  life  insurance  company,  seeking  to 
avoid  its  policv  on  the  ground  that  answers  in 
the  application  for  the  policy  were  untrue,  must 
specifically  allege  which  of  the  answers  it 
claims  to  be  false,  and,  on  the  trial,  will  be  lim- 
ited in  its  proof  to  thus.-  specified.-!  liainbers 
v  Northwestern  Mutual  Life  Ins.  Co.  (Minn.) 
67  N.  W.  367. 

64  Minn.  495. 

[k]     (Minn.;    1890.)  ,. 

In  an  action  on  a  life  policy,  where  the 
defense  was  that  insured  had  committed  sui- 
cide an  instruction  that  the  presumption  was 
that  the  policy  was  valid,  until  the  contrary 
was  made  to  appear,  and  that  "this  is  only  one 
form  of  saving  that  the  burden  of  proof  rests 
upon  defendant,  and  not  upon  the  plaintiff,  to 
show  that  the  policy  is  not  a  legal  and  binding 
contract,  as  it  purports  to  be,"  was  not  errone- 
ous as  a  whole.— Hale  v.  Life  Indemnity  &  In- 
vestment Co.  (Minn.)  68  N.  W.  182. 

[1]     (Neb.;    1890.) 

In  an  action  on  a  life  policy,  defendant, 
having  alleged  that  the  misrepresentations  upon 
which  it  acted  to  its  own  disadvantage  were  con- 
tained in  the  written  application  of  the  assured, 
was  not  entitled  on  the  trial  to  show  what  oral 
representations  insured  made  to  a  physician  at 
the  time  the  examination  was  made.— Bankers 
Life  Ass'n  v.  Lisco  (Neb.)  60  N.  W.  412. 
47  Neb.  340. 

§    119.   Evidence. 

[a]     (Iowa;    1896.) 

The  fact  that  one  making  an  oral  applica- 
tion for  a  policy  payable  to  her  and  her  husband 
stated  that  the  property,  though  formerly  in  her 
husband's  name,  had  bei  n  conveyed  to  her,  may 
be  shown,  to  charge  the  company  with  notice 
of  the  fact.— Carey  v.  Home  Ins.  Co.  (Iowa)  00 
N-  W.  920. 

[!>]     (Iowa;    1890.) 

Evidence  that  plaintiff  told  defendant  s  agent 
to  make  the  policy  payable  to  the  mortga 
his  claim  might  appear,  as  in  a  former  policy,  of 
which  the  oae  in  suit  was  a  renewal,  was  ad- 
missible to  show  that  the  agent  had  actual 
knowledge  of  the  mortgage  when  he  delivered 
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n  l  thai  -aid  agent  examined  the  record 
0f   tl  which   recited:     "Mort- 
Clause.  1  pa>  a  bb-  to  M.," — ren- 
ders the  entry  c petenl  on  the  issue  as  to  the 

agent's    kncwledee    that    the   property    insured 
was   mortgaged   ti     M.,   though    such   entry    n 

i   to  a    former   mortgage   which   had   i» 
satisfied.    -Corkery    v.   Security   Eire   Ins.   Co. 
,i  68  N.  W.  792. 
|,ll     i\,-i..:    1890.) 

Where  a  recovery  on  a  policy  is  for  tin 
ment   of  a   mortgage  on   the   in 
greater  in     amounl   than  the  policy,  in  accord 
ance  with  a  union  mortgage  slip  attached  to  the 
policy,  it  is  proper  to  exclude  evidence  thai  a 
transfer  of  the  title  by  the  mortgagor  without 

the  igagee's  consent  operated  to  lessen  the 

interest  in  the  preservation  ol  the 
North  British  &  M.  Ins.  Co.  v.  Bonn 
(N,  b.)  68  N.  W.  942. 

lei     (Wis.:    189T.) 

Where,  in  an  action  on  a  fire  policy,  de- 
fendant claims  thai  the  lire  was  set  by  plain- 
tiff, evidence  as  to  the  conduct  of  plaintiff,  and 
his  appearance  and  statement  in  respect  to  the 
nari,.  running  from  the  fire  to  Ins  house,  and 
bis  motive  for  burning  the  property,  is  ad- 
missible.—Agnew  v.  Farmers'  Mutual  Protective 
Fire  Ins.  Co.  of  Town  of  Medina  (Wis.)  70  N. 
W.  554. 

j   120.    Burden    of    proof    and     pre- 
sumptions. 

[a]     (Iowa;    1894.) 

Where,  in  an  action  on  an  accident  pol- 
icy it  appears  thai  the  insured  was  killed  by 
a 'pistol  shot,  the  burden  is  on  the  insurer  to 
show  that  the  shot  was  not  accidental.— Jones 
v.  United  States  Mut.  Ace.  Ass'n  of  City  of 
New  York  (Iowa I  01  N.  W.  4S5. 
92  Iowa,  652. 
(I»J     (Iowa;    1S95.) 

Winn  the  policy  does  not  cover  death 
caused  "directly  or  indirectly,  wholly  or  in 
pari  bv  voluntary  exposure  to  necessary  dan- 
ger" the  burden  of  proof  is  on  the  company  to 
show  such  exposure.  —  Follis  v.  United  States 
Mut.  Ace.  Ass'n  (Iowa)  02  N.  W.  S07. 

Icl     (Iowa:    1895.)  .  . 

In  an   action  by  the   original  beneficiary 
to  recover  on  an  assigned  policy  of  life  insuran; 
which  provided  that  upon  proof  of  death  the  in- 
surance should  be  paid  the  representatives  of  the 
insured  or  his  assignee,  the  complaint  alleged  that 
the  company  ana  assignee  "conspired  to  defeat 
the  plaintiff  out  of  the  proceeds  of  the  policy. 
Plaintiff  introduced  evidence  that  the  policy  was 
in  force  at  the  time  of  the  deatn  of  the  insured, 
and  that  payment  was    made  to  the    assignee 
in  accordance  therewith,  but  did  not  attack  the 
validity   of  the  assignment.    HeZflJ,   that   the   di- 
rection of  a  verdict  for  defendant  was  proper.— 
Mellerup  v.  Travelers'   Ins.   Co.  (Iowa)  Oo   N. 
W.  665. 

[<1J     (Iowa;    1896.)  . 

The  burden   is  on  a  life   insurance  com- 
pany   which  claims  a  forfeiture  for  nonpayment 
of  a  premium,  to  show  what  the  correct  amount 
of  such  premium  is.  where  the  amount  is  varia- 
ble   and  knowledge  thereof  rests  solely  with  the 
company.— Goodwin  v.  Provident  Sav.  Lite  As- 
sur.  Soc.  (Iowa)  00  N.  W.  157. 

[el     (Iowa;   1S96.)  ...         ... 

McClain's    Code,   §   1734,   providing  that 
the  amount  stated  in  the   policy    shah  be  pinna 
evidence  of  the  insurable  value  of  the  prop- 
erty at  the  date  of  the  policy,  and  that,  to  main- 
tain an  action  on  the  policy,  it  shall  only  be  ncc- 
i  essary  to  prove   the   loss  of  the   building,   and 


998     (§  120) 


INSURANCE,  XL 


(§  124)     994 


show  proper  notice  of  loss,  applies  where  proofs 
of  loss  have  been  waived. — Scott  v.  Security 
Fire  Ins.  Co.  (Iowa)  66  N.  W.  1054. 

It}     (Iowa;   1S96.) 

In  an  action  on  a  fire  policy  issued  on  a 
stock  of  goods,  a  charge  that  the  amount  stated 
in  the  policy  is  prima  facie  evidence  of  the  in- 
surable value  of  the  property  at  the  date  of  the 
policy  is  erroneous,  as  placing  on  defendant  the 
burden  of  showing  that  its  value  was  less.— 
Warshawky  v.  Anchor  Mut.  Fire  Ins.  Co. 
(Iowa)  67  N.  W.  237. 

[gf]     (Iowa;    1S96.) 

Under  the  provisions  of  McClain's  Code,  § 
17o4.  making  the  amount  stated  in  an  insurance 
policy  prima  facie  evidence  of  the  insurable  val- 
ue  of  the  properly  insured,  it  is  not  necessary 
for  the  insured,  in  an  action  to  recover  for  a  loss, 
to  introduce  evidence  of  value  beyond  the  policy 
itself;  and,  if  the  actual  value  at  the  time  of 
loss  is  less  than  the  amount  named  in  the  pol- 
icy, though  caused  by  the  removal  of  a  part  of 
the  building  by  the  plaintiff,  the  burden  of  prov- 
m.'  such  fact  rests  on  the  defendant.  —  Des 
Moines  Ice  Co.  v.  Niagara  Fire  Ins.  Co.  (Iowa) 
68  X.  YV.  600. 

llil     (Mich.;    1807.) 

Insured  having  shown  injury  as  the  re- 
sult of  accident,  the  insurer  has  the  burden  of 
showing  as  a  defense  that  the  accident  was 
within  the  exceptions  of  the  policy.— Hess  v.  Pre- 
ferred  Masonic  Mut.  Ace.  Ass'n  of  America 
(.Mich.)  70  N.  W.  460. 

[i]      (Minn.:    1895.) 

If  the  defense  in  an  action  on  a  standard 
policy  be  concealment  or  misrepresentation  by 
the  insured,  it  must  be  set  out  in  the  answer, 
and  proved,  and  the  materiality  of  the  facts 
constituting  such  defense  must  be  shown— Cap- 
hs  v.  American  Fire  Ins.  Co.  of  New  York 
(Minn.)  62  N.  W.  440. 
60  Minn.  376. 
[]'l     (Minn.;    1896.) 

In  an  action  on  a  mutual  fire  insur- 
ance policy  providing  that  losses  caused  by 
steam-threshing  machines  should  be  paid,  pro- 
vided due  caution  should  be  exercised  to  pre- 
vent fire  from  their  use,  the  burden  was  on 
defendant  to  show  that  plaintiff  did  not  exercise 
care  in  using  the  machine  which  set  the  fire  — 
-Mums  v.  Farmers'  Mut.  Fire  Ins.  Co.  of  Har- 
mony  (Minn.)  65   X.   W.   655 

63  Minn.  420. 

[k]      (Minn.;    1896.) 

....  If  an  insurance  company  asserts  a  con- 
dition against  incumbering  the  property  in  de- 
fense of  the  action,  the  burden  is  upon  it  to 
show  that  the  condition  was  in  the  policy,  and 
that  it  was  broken.— Mistilski  v.  German  Ins 
(-o.  (Minn.)  67  N.  W.  80. 
til  Minn.  366. 
HI     (Minn.;    1896.) 

Though  answers  to  questions  in  the  appli- 
cation for  a  life  insurance  policy  as  to  the  use  of 
spirituous  liquors  be  considered  as  warranties 
it  does  not  devolve  on  plaintiff  in  an  action  on 
the  p., hey  to  allege  and  prove  that  they  were 
true.— Chambers  v.  Northwestern  Mutual  Life 
Ins.  Co.  (Minn.)  67  N.  W.  367 

64  Minn.  495. 
[m]     (Neb.;    1896.) 

The  fact  that  plaintiff  in  an  action  on  a 
alleged  that  he  had   performed  all  and 
lar  the  conditions  of  the  policy  on  his  part 
to  be  performed,  ami  that  the  company  denied 
allegation,    did   not    cast   the   burden    on 
plaintiff  to  negative  a  breach   of  the  condition 
in  the  policy  against  alienation  of  the  property 
g  i  red.— Farmers'    &    Merchants'   Ins.    Co.   v 
Peterson  (Xeb.)  66  N.  W.  847. 
47  Neb.  747. 
In]     (Neb.;    1896.) 

A  policy  of  insurance  is  prima  facie  an  ad- 
mission by  the  insurers  of  the   title  of  lie    in- 
sured  to   the   property   embraced   in    the    policy 
4  N.W.DIU.-32 


—Farmers'  &   Merchants'  Ins.  Co.  v.  Peterson 
(Neb.)  66  X.  W.  847. 
47  Neb.  747. 
[o]     (  V.  is.:    islir.i 

An  insurer  who  sets  up  the  negligent  omis- 
sion of  the  insured  to  save  the  property  has  the 
burden  of  proving  that  loss  resulted  from  such 
negligence.— Wolters  v.  Western  Assur.  Co 
(W  is.)  70  N.  W.  62. 

§    121.    Fraud  or  misrepresentation. 

[a]  (Mich.;    1895.) 

On  the  issue  as  to  whether  insured  was 
treated  by  a  physician  for  a  certain  disease,  a 
prescription,  claimed  to  have  been  prepared 
for  insured  by  the  physician,  is  inadmissible  in 
evidence  in  the  absence  of  proof  that  such  pre- 
scription was  taken  by  insured  to  the  dim  it 
to  be  filled.— Plumb  v.  Penn  Mut.  Life  Ins.  Co. 
(Mieh.)  65  N.  W.  611. 

[b]  (Minn.:    1896.) 
In  an  action  on  a  life  insurance  policy, 

evidence  as  to  the  business  habits,  pursuits,  and 
associations  of  the  insured  at  ami  before  the 
time  of  issuing  the  policy  is  admissible,  as  bear- 
ing on  the  question  whether  he  was  temper- 
ate, as  stated  in  his  answers  in  the  application 
for  the  policy.— Chambers  v.  Northwestern  Mu- 
tual Life  Ins.  Co.  (Minn.)  67  X.  W.  367 
64  Minn.  495. 

§   122.    Increase  of  risk. 

(Iowa;    1896.) 

In  an  action  on  a  policy  providing  that 
any  false  representations  as  to  the  condition  or 
occupancy  of  the  property  insured,  or  omission 
to  make  known  every  fact  material  to  the  risk 
should  avoid  the  policy,  it  appeared  that  the  ap- 
plication described  the  building  as  a  "general 
sales  room,"  and  warranted  that  the  applica- 
tion was  a  full  statement  of  all  the  facts  in  re- 
gard to  the  risk.  Held,  that  it  was  error  to  ex- 
clude evidence  that  the  building  was  used  as  a 
residence,  increasing  the  risk.— Warshawky  v 
Anchor  Mut.  Fire  Ins.  Co.  (Iowa)  67  X.  W.  237. 

§    123.    Amount   of   loss. 

[a]  (Iowa;    189C.) 

In  an  action  on  a  fire  policy,  the  insured 
testified  as  to  the  values  of  the  different  items. 
Held,  that  the  value  was  presumably  the  cash 
value  at  the  time  of  the  loss,  and  within  the 
measure  of  damages  in  the  policy,  which  pro- 
vided that  the  insurer  should  "not  be  liable 
beyond  the  actual  cash  value  of  the  property 
at  the  time  any  damage  or  loss  occurs." — Erb 
v.  German-American  Ins.  Co.  (Iowa)  67  N.  YV. 
080. 

[b]  (Mieh.;    1894.) 

On  an  issue  ao  to  the  value  of  a  stock  of 
goods  destroyed  by  fire,  a  witness  testified  that 
he  had  been  in  the  store  a  number  of  times  with- 
in a  year,  but  could  not  say  that  he  was  there 
within  a  month  before  the  fire;  that  he  thought 
he  had  noticed  a  stock  which  would  amount  to 
anywhere  from  $9,000  to  $12,0UU:  and  that,  in 
this  estimate,  he  was  not  confining  himself  to  the 
year  alluded  to.  ll<hl,  that  such  testimony  was 
incompetent.  —  Metzger  v.  Manchester  Fire 
Assur.  Co.  (Mich.)  63  N.  W.  650. 
102  Mich.  334. 
[el     (Minn.;    1890.) 

In  an  action  against  an  insurance  company 
for  the  value  of  a  stock  of  merchandise  destroyed 
by  fire,  daybooks,  ledgers,  and  other  books  of  ac- 
count, kept  in  the  usual  course  of  business,  show- 
ing the  amount  and  value  of  the  goods,  are  com- 
petent evidence,  when  properly  verified  or  authen- 
'." ;:ii';L— Levine  v.  Lancashire  Ins.  Co.  (Minn.) 
j  68  N.  W.  S5.j. 

§   124.    Notice  and  proof  of  loss. 

la]     (Mich.;    ls!).",,i 

In  ar.  action  on  a  life  insurance  policy, 
in  pursuance  of  plaintiff's  notice,  defendant  pro- 
duced on  the  trial  the  proofs  submitted  by  plain- 
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tiff,      a    n  when    pi 

notified  defi  ndant  of  dei  ie   r-- 

■   blanks  ■   I  up  and   re 

I  ECered,  and 

defei  dant 

s,  plaintiff  stated  thai  il  might 
if  defendant  Mould  admit  thai 
alar,  whicl  ml   de- 

//,  /,/,  thai 
erly   admitted.       Maier    <     Massachusetl 
Aas'o  65  N.  VV.  553. 

1  ■>  I     (Mick.)    1805.) 

!  n  ;n)  action  on  an  insui  i<  y,  af- 

fidavits  taken   by   Insurer  com  i  tatters 

,,.,iu  ire  the  death  of  the  insured,  with- 

out   plaintiff's   knowledge,    are   Inadmissible  in 
evidence   against    plaintiff,    in    connection    with 
the    proofs   of   death    furnished    bj 
Pluniti  v.  Penn  Mut.  Life  Ins.  Oo.  (Mich.)  « ;r» 
N.  W.  611. 

[O]      iWi«.:     ISHCi.l 

Copy  "I  the  proofs  of  loss  sent  Insurer, 
together  witfc  i  postal  from  insurer  acknowl- 
edging the  receipl  thereof,  is  admissible  in  evi- 
dence, after  notice  to  insured  to  produce  the 
originals,  to  prove  that  proofs  of  loss  were 
made.  Dowling  v.  Lancashire  Ins.  Co.  (Wis.) 
65  V  W.  73S. 
92  JVis.  ttt. 


§   125. 


Declarations. 


I  Minn.:    ISIIC.I 

The  defense  in  an  notion  on  n  life  policy 
being  that  insured  committed  Buicide,  declara- 
tions made  by  ban,  two  years  before  the  al- 
leged  act,  to  the  effect  that  he  intendi 
mil  suicide,  were  not  admissible  as  original 
evidence,  since  they  were  too  remote. — 11 
Life  Indemnity  &  Investment  Co.  (Minn.)  68 
N.  W.  182. 


§    126. 


Sufficiency. 


[ul     (Iowa;    1895.) 

In   an  action  on  an  accident  policy,  evi- 
thal  insured,  who  was  free  from  disease 
so  far  as  his  family  or  physician  could  disi 

i\    before  the  fall  which  caused  his  i 

was  seen  to  staggi  r.  does  not  conclusively  prove 
that  the  fall  was  e.-used  by  "fits  or  vertigo,"  so 
as  to  avoid  the  loliey,  under  a  condition  avoid- 
ing the  same  in  such  event:  physicians  testify- 
ing that  insured's  conduct  might  have  Keen  due 
to  other  causes.— Meyer  v.  Fidelity  &  Casualty 
Co.  of  New  York  (luwa)  00  N.  AY.  328. 

[1>]     down:    1896.) 

In  an  action  at  law  on  a  verbal  contract 
of  insurance  the  issue  whether  the  contract  was 
in  fact  made  is  to  oe  determined  by  a  prep  mder- 
ance  of  the  evidence.— Farmers'  Co-operative 
So,-,  of  Geneva  v.  German  Ins.  Co.  (Iowa)  66 
N.   \\.  878. 

[e]     (Mich.;   1S95.) 

Where  decedent's  family  doctor  testified 
that  pneumonia  caused  decedent's  death,  and 
two  doctors  for  defendant  testified  as  experts, 
on  bypothetical  questions  tending  to  show  the 
symptoms  as  testified  to  by  the  family  doctor. 
that  decedent's  death  was  due  to  liquor,  there 
inflict  in  the  testimony  as  war- 
ranted the  submission  to  the  jury  of  the  ques- 
t i. hi  oi  the  cans,-  of  decedent's  death.— Maier 
v.  Massachusetts  Ben.  Ass'u  (Mich.)  65  N.  W. 
552. 

[d]      (Wis.:     ls<l.-,.> 

(in  the  issue  as  to  whether  plaintiff,  at 
the  time  of  his  application  for  accident  insur- 
ance, was  a  carpenter,  be  merely  testified  that 
at  the  time  he  was  "cutting  cordwood";  that 
afterwards  he  was  "framing  timbers, — framing 
and  caps."  Si  r<  ral  witnesses,  without  be- 
ing cot  te  Sed  that  plaintiff  was  not 
a  carpenter.  Held,  that  a  finding  by  the  jury 
that  plaintiff  u  as  a  i  arpenti 
aside    as     against     the 


American    Mut.    Ace.    Ass'n    (Wis.)    02   N.    W, 

tin  U  is.  206. 

[e|     (1*  la.;    l-.t>.-,.» 

ace   that  a   person   went  to  bed    n- 
usual.  and  in  the  morning  whs  found  drowned  in 
I  n,   the  opening   to   «  10   bj    -'" 

oiption  ol 

:  dill  ■ 

excepting  risks  arising    from   so 
Northwestern  .Mutual  I  63  N 

W.  276. 

IK  I    Wis.   332. 

[fl     lUls.:    1896.1 

Where  a   policy  describes  the  property 
insured  as  being  owned  by  the  insured,  and  he 

is  shown  to  have  been  In  possession  at  the  time 
of   its  destruction,   Bnch   tacts   constitute  suffi- 
cient proof   oi   ownership,   prim 
thorize  a  recovery, — Lindner  v.  St.  Pan!  Fire  & 
Marine   [ns.   Co.   (Wis.)  67   N.    \V.   ll-'o. 
U3  Wis.   526. 

§    127.    Question  for  jury. 

[a]  (Iowa;    I*<>.-,.| 

Whether  inn  of  «  mortgage  on 

perty  increases  the  ri 
for  the  jury.    Collins  *■   Merchants'  &  Bankers' 
Mut.  Ins.  Co.  (Iowa)  ill  N.  W.  602. 

[b]  down:    I.xil.-.l 

VVhen     intoxication     is    a    defense,     and 
there  is  a  conflict  in  '  ,v.  the  question 

is    for  the  iury.— Follis   v.    I'nited  States  Mm 
Ace.  Ass'n  (lcwa)  62  N.  W.  807.   ■ 

[c]  (Minn.;    1895.) 

In    an   action    on    an    insurance    policy, 
where  the   defense    was   suicide,    and    there    was 
ice  bearing   on   the  business   in   which  de 
aged    an  1    his    financial   condi- 
tion, and  on  all,.  is  for  taking  his   lif(  . 
am!  evidence  that  he  died  suddenly  in  the 
of  life,  the  ques  r  the  jury, 
v.    Life    Indemnity    &    Investment   Co. 
(Minn.)  03  X.  W.  1108. 

[nj     (Neb.:    1896.) 

In  an  action  upon  an  insurance  policy,  one 
defense  being  flat  tic-  i  with 

all  interest  in  the  insured  "property  before  the 
policy  was  issued,"  the  question  whether  the  in- 
sured was,  at  the  time  the  policy  issued,  thi 
owner  of  [hi  propei,y.  was.  on  conflicting 
dence,  properly  submitted  to  the  jury. — Oakland 
Home  Fire  Ins.  Co.  v.  Bank  of  Commerce  (Neb.) 
06  X.  W.  646. 

47  Neb.  717. 

§   128.    Instructions. 

[a]     down:    lsf»r..i 

Where,  in  suit  for  insurance  on  a  build 
ing,   defendant   avers   in   defense  liracy 

between  plaintiff  and  others  unknown  to  burn 
the  building  to  procure  insurance  on  personal 
property  therein,  evidence  that  the  honse  was 
tired    by    an    unknown   incendiary,    but    not    1 1 

plaintiff:     that   the   plaintiff   plan 1   to   realize 

on  the  insurance  obtained  on  tJi 
erty.  which  could  only  be  done  by  burning  thi 
building, — warrants  an  instruction  on  the  theory 
of  the  existence  of  a  conspiracy,  though  tin- 
other  conspirators  are  not  identified. — Nan 
Dwelling-House  Ins.  Co.  of  Boston  (Iowa)  6-1 
X.  W.  628. 

[b|     iliiwn:    I89S.) 

Where,  on  suit  for  insurance  on  a  build 
ing,  the  defense  of  a  conspiracy   between  < 
tiff  and  to  burn  the  building  to 

other  insurance  is  set  up.  an  instruction  a 
izmg  the  jury,  if  they  thai  that  the  phi i mi 
others  each  performed  acts  for  the  eairvii 
of  the  common  purpose  to  burn  the  building  > 
procure  such  insurance,  to  find  that  they 
engaged   ;m   a   conspiracy,   is  pro 

touse    Ins.    Co.    of   Boston    (Iowa)   04 
X.  W.  U2S. 
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[c]     (Iowa;    1S00.) 

An  instruction  which,  in  briefly  summing 
up  the  facts  plaintiff  must  establish  in  order 
to  recover,  fails  to  require  that  the  fire  must 
have  been  "without  his  fault."  is  not  erroneous 
this  requirement  has  been  stated  in  a 
preceding  instruction,  ami  there  is  no  request 
to  have  the  instruction  made  clearer. — Huston 
v.  State  Ins.  Co.  (Iowa)  O'J  X.  W.  074. 

(ill      ('lift..;    1S!I7.) 

An    instruction    in   an    action   on    a   credit 
guaranty    policy    that   "the   amount   of    yearly 
sales  which  plaintiffs  were  authorized  to  make, 
so  far  as  this   contract   bears  on  the  losses  in 
this   caso,    was   $70,000,"   and    "there   is   to    be 
ted  from  these  losses  three-fourths  of  one 
■  :it.."    win    not    lie   h'Jil  erroneous,    because 
bo  the  interpretation  that  such  pen 
is   on    the    losses,    instead    of   on    the   $70,000, 
wild'/  the  manner  of  calculating  the  deduction 
and  its  amount  were  not  disputed  on  the  trial. 
— Slomian    v.    Mercantile  Credit  Guarantee   Co. 
(Mich.)  70  X.   \V.  886. 
[el     (Mich.;    ls»7.i 

Error  in  refusing  to  instruct  that  proofs  of 
loss  are  not  evidence  of  the  matters  stated 
therein  is  not  prejudicial,  where  the  testimony 
of  the  insured  as  to  such  matters  is  not  contra- 
dicted.—SI. .man  v.  Mercantile  Credit  Guarantee 
Co.  (Mich.)  70  N.  W.  8S6. 

[f]  (Minn.:    1897.) 

Where  the  defense  was  that  the  policy 
had  been  canceled  by  mutual  agreement,  aii 
instruction  that  the  plaintiffs  had  secured  other 
valid  in  law.  on  the  same  property 
•  in  the  day  of  the  alleged  cancellation,  which 
was  an  incorrect  statement  as  to  the  effect 
of  the  evidence,  was  prejudicial  error. — C.  A. 
Smith  Lumber  Co.  v.  Central  Manufacturers' 
Mut.  Ins.  Co.  (Minn.)  70  N.  W.  S66. 

[g]  iNeb.;    1895.) 

In  an  action  on  a  policy  of  insurance, 
wherein  there  was  evidence  of  a  mortgage  on 
the  property  to  the  knowledge  of  the  company 
when  the  policy  issued,  there  was  error  by  the 
court,  after  stating  what  facts  would  be  deemed 
a  waiver  of  such  existing  mortgage,  in  stating 
that,  if  these  facts  were  established,  the  provi- 
sion of  the  policy  as  to  incumbrance  is  eliminated 
from  i!.-  ease,  where  there  was  also  evidence  of 
a  mortgage  made  after  the  policy  issued.— Agri- 
cultural [ns.  (',,.  of  Watertownv.  Morrow  (Neb.) 
62  N.  W.  212,  43  Neb.  788. 

[li]     (Wis.:    JS!>7.> 

Where,  in  an  action  on  a  policy,  the  onlv 
s  whether  plaintiff  set  fire  to  the  build- 
ings  destroyed,  an  instruction  that  all  other 
matters  claimed  in  the  complaint  stood  as  ad- 
i  as  true  is  not  prejudicial  to  plaintiff.— 
Agnew  v.  Farmers'  Mutual  Protective  Fire  Ins. 
Co.  (Wis.)  TO  N.  W.  554. 

§   129.    Special    interrogatories    and    ver- 
dict. 

[a]  (lovra;    1896.) 

In  an  action  on  a  fire  policy  it  appeared  that 
the  insured  stated  in  their  proofs  of  loss  that 
they  could  not  set  out  specifically  the  items  and 
character  of  the  goods  destroyed  by  lire.  De- 
fendant claimed  that  the  statement  was  untrue, 
because  they  had  recently  taken  an  inventory. 
Ilril  that,  if  it  was  necessary  for  the  insured  to 
make  such  itemized  list,  it  was  not  error  to  re- 
fuse to  submit  an  interrogatory  requested  by  de- 
fendant, asking  the  jury  to  state  whether  the 
insured  had  such  inventorv. — Runkle  v.  Hart- 
ford Ins.  Co.  (Iowa)  68  X.  W.  712. 

[b]  (Iowa;    1SOG.) 

In  an  action  on  a  fire  policy,  where  defend- 
ant claims  that  the  proofs  of  loss  contained  false 
statements,  it  is  not  error  to  refuse  to  submit 
to  the  jury  an  interrogatory  which  relates  to 
statements  made  to  def<  ndaut's  agent,  and  no*  to 
such  proofs  of  loss.— -Runkle  v.  Hartford  Ins. 
Co.  (Iowa)  0b  X.  \V.  712. 


[c]  (Mich.;    1N!>7.1 

Plaintiff  testified  that  he  made  application 
for  a  policy  in  writing  to  C  and  that  he  did 
not  make  the  application  to  the  agent  who 
signed  the  policy.  On  being  shown  such  appli- 
cation, which  was  directed  to  defendant  com- 
pany, he  admitted  the  signature  to  be  his.  The 
mortgagee,  to  whom  part  of  the  loss  was  paj 
able,  testified  that  he  made  an  oral  appli'  ; 
to  such  agent,  that  he  replied  that  he  would 
submit  the  question  to  defendant,  and  that  a 
few  days  later  he  received  the  policy,  and  paid 
the  premium.  There  had  been  a  previous 
talk  between  such  witness  and  plaintiffs  about 
applying  for  some  insurance  in  defendant 
company.  The  written  application  was  dated 
December  5th.  and  hud  the  stamp  of  defend- 
ant's manager,  bearing  date  December  6th, 
and  the  policy  was  issued  December  7th.  Held, 
that  it  was  error  nJt  to  submit  the  question 
to  the  jury  whether  the  policy  was  issued  on 
the  written  or  the  oral  application. — Cronin  v. 
Fire  Ass'n  of  Philadelphia  (Mich.)  70  X.  \V. 
44S. 

[d]  (Wis.;   1S95.) 

Where  there  is  evidence,  pro  and  con,  on 
the  issue  whether  the  insurer  waived  a  provision 
avoiding  the  policy  in  suit,  the  special  verdict 
should  state  whether  the  provision  was  waived. 
—McFetridge  v.  American  Fire  Ins.  Co.  (Wis.i 
62  X.  W.  938. 

90  Wis.  138. 

§    130.    Amount  of  recovery. 

[a]     (Iowa;    189G.) 

Where  property  was  insured  by  a  solicit- 
ing agent  for  $1,700.  after  examination,  and  tin- 
evidence  as  to  value  was  conflicting,  a  verdict 
for  plaintiff  for  $1,700.  with  interest,  will  not 
be  disturbed  as  excessive. — Scott  v.  Securitv 
Fire  Ins.  Co.  (Iowa)  00  X.  W.  1054. 

[bl     (Iowa:    1S96.) 

Where  an  insurance  company  refuses  to 
pay  on  the  basis  of  the  amount  of  loss  stated 
by  the  insured  in  his  proofs,  the  latter  is  not 
concluded  by  such  statement,  but  may  recover 
on  the  basis  of  the  actual  value  of  the  property 
destroyed. — Corkery  v.  Securitv  Fire  Ins.  Co. 
(Iowa I  OS  X.  W.  792. 
[c]     (Wis.:   189S.) 

Where,  in  an  action  on  a  policy  providing 
that,  in  caso  of  additional  insurance,  defendant 
shall  be  liable  only  for  the  proportion  of  the  loss 
his  insurance  hears  to  the  total  insurance,  tin- 
proofs  of  loss  furnished  by  insured,  and  put  in 
evidence  by  him.  show  that  there  was  additional 
insurance,  it  is  error  to  render  judgment  against 
defendant  for  the  total  loss,  though  he  failed  t.. 
plead  such  provision. — McFetridge  v.  American 
hire  Ins.  Co.  (Wis.)  62  X.  W.  93a 
90  Wis.  138. 


131. 


Attorney's  fee. 


fal     (Neb.:    1807.1 

Conip.  St.  c.  43,  jj  15,  i  aiding  that  one  re- 
covering on  an  insurance  policy  shall  be  al- 
lowed an  attorney's  fie.,  applies  to  a  policy  cov- 
ering both  real  and  personal  propertv.— Omaha 
Fire  Ins.  Co.  v.  Thompson  (Neb.)  TON.  W.  30. 

[b]     (Neb.;    1S97.) 

Under  Comp.  St.  c.  43.  §  45.  providing  t li:i r 
the  court  on  rendering  judgment  on  a  policy 
allow  plaintiff  a  reasonable  sum  as  an 
attorney's  fee.  does  not  authorize  the  allow- 
ance of  an  attorney's  fee  for  services  ren 
on  error.— Eddy  v.  German  Ins.  Co.  (Neb.)  70 
N.  W.  947. 


§   132. 


Right  to   interest. 


(Neb.;   18'je.) 

Interest  on  a  verdict  for  plaintiff  is  prop- 
erly included  from  its  date  to  the  rendition  of 
judgment,  where  judgment  is  delayed  by  de- 
fendant's motion  for  now  trial.— Fremont.  E 
&  M.  V.  R.  Co.  v.  Root  (Neb.)  00  X.  W.  307. 
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I   133.    Judgment   and  arrc»t  thereof. 

i  .i,  prohibit- 
ing the  ;,,  ,  i  an  action  to  recover  on  an  In- 
suranci  ivithin   00  days  after   no1 

i  Is  brought 

may  be 

,„  .,     ,:   •;,  iudgmi  mi.   and   is 

,„,,  v  oonei    made.  -Wood- 

v.   Eawkeye   Ins.  Co.  (Iowa)  60  N.  \V. 

764. 

XII.    ACCIDENT  INSURANCE. 

Burden  of  proof   in  action  on  accident  policy, 
aee  "Evidence,"  §  8. 


§   134.    Risks  and  liabilities  covered. 

la|     ( l,»"  at   1804.)  .. 

Wher ie  insured  in  an 

was  killed  by  a  shot  from  a  pistol  in  the  hands 
of  an  ither,  and  dei  eased  did  nothing  to  provoke 
the  shooting,  the  killing 

in   the  meaning  of  the  policy,  though  the  pur- 
son    shooting    intended    to    kill    deceased.— 
Jones  v.  United  States  Mut.  A.CC.  Ass  n  of  City 
of  Now  York  (Iowa)  (il   N.  W.  485. 
92. Iowa,  '  •  -. 

1 1>|     i  (own;    1.895.)  .  „    , 

Injuries  caused  by  a  fall  duo  to  a  tem- 
porary and  unexpected  physical  disorder  are 
^violent,"  ••external,"  and  "accidental,     within 

the  meaning  of  such  words  in  an  insura pol- 

i,  Meyer  v.  Fidelity  &  Casualty  Co.  ot  New- 

York  (Iowa)  65  N.   \V.  328. 
L-)    (Mlcli.;  ist'7.1 

Wheie  an  accident  policy  provides  for  in- 
demnity for  injuries  which  shall,  independent 
ly  of  other  causes,  wholly  disable  the 
"from  prosecuting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation,  an  insured 
can  recover  on  direct  proof  of  the  injury  and 
evidence  that  he  was  in  the  real-estate  business, 
and  that  he  went  to  his  office  every  day  for  a 
short  time,  but  was  unable  to  do  any  kind  of 
work —Turner  v.  Fidelity  &  Casualty  Co. 
i. Mich.)  70  N.  W.  898. 
[dl     (Wls.t    IS!).".. i 

A  compa.iy  is  not  liable  on  its  accident 
policy  insuring  against  loss  of  time  for  injuries 
through  external  and  accidental  means  which 
shall,  independently  of  all  other  causes,  "im- 
mediately" and  wholly  disable  the  insured  from 
transacting  any  business  in  his  occupation,  where 
the  insured,  injured  by  a  fall,  was  able  for  two 
months  to  attend  partially  to  his  business,  but  at 
the  end  of  that  time  became  totally  incapacitat- 
ed by  a  stroke  of  paralysis  which  was  the  direct 
result  of  the  accident.— Merrill  y.  Travelers' 
Ins  Co.  of  Hartford,  Conn.  (Wis.)  61  N.  W. 
1039,  91   Wis.  329. 

§   135.    Question  for  jury. 

(Wis.;    1894.) 

It  is  for  the  jury  to  determine  whether 
a  total  loss  of  three  fingers  and  a  part  of  an- 
other mi  the  same  hand,  destruction  of  the 
joint  of  the  thumb,  and  a  cutting  of  the  hand 
is  a  loss  of  the  hand,  "causing  immediate,  con- 
tinuous, and  total  disability,"  within  the  mean- 
ing of  that  clause  in  a  policy  of  accident  in- 
surance.—Lord  v.  American  Mut.  Ace.  Ass'u, 
61  N.  W.  293,  89  Wis.  19. 

§    136.   Excepted  risks. 

[a]     (Iowa;   1895.) 

The  words  "disease"  or  "bodily  infirm- 
ity," as  used  in  a  provision  in  an  acci 
exempting  insured  from  liability  for  injurii  - 
caused  thereby,  mean  practically  the  same  thing, 
and  only  include  an  ailment  or  disorder  of  a 
somewhat  established  or  settled  character,  and 
not  merely  a  temporary  disorder,  arising  from 
seme  sudden  and  unexpected  derangement  of 
the  system,  though  it  produces  unconsciousness. 


i  ■    •    ■  ■  Co.   Of    New 

.    65  N.  W 
1 1, 1     I M  lob.  I    1897.) 

A    hanker  who,    while   in    a    sawmill   to  get 

■red   for  a  cablm  I 

in    the    hank,    opi 

tor  handles,  ie  nol   within  the  pro 
lent   policy   declaring   it    void 
its  occurring  when  engaged  In  any    pro- 
:         ii.  employment    >r  i  iposure  pot  rated  in 
the  polio    as  a  preferred  occupation;    b 

_.d  in  sawing  as  a   busim    -      Hess 

'.int.  A.CC.   A  i  j'n  of  A 

70  N.  W.  160. 

|.|     (Neb.i    is:,.-,., 

A    contract    between   an    accident  insur- 

anc npany  and  the  Insured  that  the  , 

shall  not  extend  to  injuries'  received   whi 
e 
r   n  bile   riding  on  a 
not    intended   for   |  rs,    i>   va 

h»rs'  in*.  Co.  v.  Snowden  (Neb.)  63  N.  \\ 
45  Neb.  249. 


1 .1  I     ill  la. |    iviii.i 

A  policy  insuring  against  injuries  through 
"external,   violent,  and   accidental   means, 
cept  when  resulting  from  "intentional  injuries" 
and  other  Bpecifj  d  not  exempt  the 

insurer  from  liability  for  injuries  inflii 
pendently  by  third  persons,  whi  re  the  other 
pecified  all  involve  acts  in  which  the  in- 
sured must  participate  by  Intent  or  consent- 
Button  v.  American  Mut.  Ace.  Ass'u  tWLs.)  65 
N.  W.  861. 

92  Wis.  83. 

§   137.   Violation  of  law. 

[a]  (Iowa;   1894.) 

r  a  p.liev  providing  that  the  insur- 
ance shall  not  extend  to  injuries  received  in 
consequence  of  violating  the  law,  the  fact  that 
insured  was  killed  in  a  difficulty  soon  after 
leaving  a  bawdyhouse,  and  while  he  was  ear- 
rving  concealed  weapons,  does  not  prevent  a 
recovery,  it  not  appearing  that  his  death  was 
the  natural  result  of  either  bis  visit  to  the 
house  or  the  act  of  carrying  the  weapon.— 
Jones  v.  United  States  Mut.  Ace.  Ass'u  of  City 
of  New  York  (Iowa)  61  N.  W.  485. 
92  Iowa,  652. 

[b]  (Iowa:   1S95.)  . 

A  provision,  in  an  accident  insurance  poli- 
cy, that  it  shall  not  cover  an  accident  occurring 
while  the  insured  was  violating  law.  does  not  ap- 
ply where  the  insured  was  injured  on  Sunday, 
while  at  a  friend's,  after  hunting,  though  hunting 
on  Sunday  is  prohibited  by  Code,  §  4072.— Tra- 
der v  National  Masonic  Accident  Ass'n  (Iowa) 
63  N.  W.  001. 

[c]  IN.  D.;    1S96A  .  .  ... 

One  who  starts  tn  hunt  prairie  chickens  with 
a  loaded  gun  in  close  season  does  not  thereby  at- 
tempt to  kill  prairie  chickens  in  violation  of 
Laws  1S01,  c.  69.— Cornwell  v.  Fraternal  Ace. 
Ass'n  of  America  (N.  D.)  69  N.  W.  191. 

§   138.    Voluntary    or    unnecessary    expo- 
sure to  danger. 

(a]  (Iowa;    1894.) 

The  fact  that  insured  was  shot  lmmerti- 
atelj   after  leaving  a  bawd  ies  not  pre- 

vent a  recovery  under  a  policy  providing  that 
the  insurance  shall  nol  extend  to  injuries  due 
to  an  "unnecessary  exposure  to  danger.  — 
Jones  v.  United  States  Mut.  Ace.  Ass'n  of  City 
of  New  York  (Iowa)  61  N.  W.  4So. 
92  Iowa,  652. 

[b]  (Iowa;   1S9.-.A  . 
Where,  on  a  dark  night,  d  tfi    sed    in  his 

right  mind,  attempted  to  walk  across  a  railroad 

trestle  where  there  was  no  railing,  and  n 
to  walk  on  but  ties  10  inches  apart   he  volun- 
tarily exposed  himself  to  unnecessary  danger.— 
Follis  v.   United  States  Mut  Ace  Ass'u  (Iowa) 
G2  N.  \Y.  S07. 
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[c]  (Iowa:   1895.) 

Where  the  deceased,  in  going  home, 
crossed  a  railroad  trestle  bridge,  having  a  plank 
walk  and  fence  railing  on  one  side,  much  used 
by  the  public,  it  cannot  be  said,  as  a  matter  of 
law,  that  he  exposed  himself  to  danger  in  so  do- 
ing. —  Follis  v.  United  States  Mut.  Ace.  Ass'n 
(Iowa)  62  N.  W.  807. 

[d]  (Iowa;    189.".) 

Going  out  on  water  in  a  boat  to  fish  on 
a  dark  night,  without  knowledge  that  snags 
are  there,  is  not  an  exposure  to  "unnecessary 
danger,"  within  a  provision  in  an  accident  poli- 
cy exempting  the  insurer  from  liability  for 
injuries  from  "voluntary  exposure  to  unneees- 
■  !  anger." — Collins  v.  Bankers'  Ace.  Ins.  Co. 
(Iowa)  64  N.  W.  778. 

[e]  fMlch.i    1895.) 

Under  an  insurance  policy,  providing  that 
it  should  be  void  if  the  accident  occurred  from 
voluntary  or  unnecessary  exposure  to  danger, 
no  recovery  can  be  had  for  the  death  of  the  as- 
sured caused  by  jumping  from  a  moving  train 
after  it  had  passed  a  station. — Smith  v.  Pre- 
ferred Mut.  Ace.  Ass'n  (Mich.)  G2  N.  W.  990. 
104  Mich.  034. 

[f]  (N.  D.;    ISiMi.) 

One  who  hunts  for  game  with  a  loaded  gun 
does  not  expose  himself  to  unnecessary  dan.  r, 
so  as  to  render  void  an  accident  insurance  policy. 
— Cornwell  v.  Fraternal  Ace.  Ass'n  of  America 
(N.  D.)  69  N.  W.  191. 

[g]  (N.  D.;   1S96.) 

It  is  not  exposure  to  unnecessary  danger, 
within  the  meaning  of  an  accident  insurance  pol- 
icy, for  insured  to  attempt  to  scale  a  bank  with 
a  loaded  gun  in  hand. — Cornwell  v.  Fraternal  Ace. 
Ass'n  of  America  (N.  D.)  09  N.  W.  191. 

[h]     (Wis.:   1S96.) 

A  policy  of  accident  insurance  providing  that 
the  insurance  dees  not  cover  death  or  injury  re- 
sulting wholly  or  in  part,  directly  or  indirectly, 
from  exposure  to  unnecessary  danger,  must  be 
construed  as  including  all  cases  arising  from  ex- 
posure to  unnecessary  danger  where  such  ex- 
posure is  attributable  to  the  failure  on   the  part 

Mired  to  exercise  ordinary  care. — Shevlin  v. 
American  Mut.  Ace.  Ass'n  (Wis.)  68  N.  W. 
866. 

[i]    (Wis.:   isn«.) 

Where  a  policy  of  accident  insurance  does 
not  cover  der.th  or  injury  resulting  from  ex- 
posure to  unnecessary  danger,  the  act  of  the  as- 
sured in  jumping  from  a  rapidly  moving  freight 
car  without  any  reasonable  cause  therefor,  on  a 
dark  night,  is  an  act  of  gross  negligence  preclud- 
ing recovery  under  the  policy  for  the  injuries  re- 
ceived.— Shevlin  v.  American  Mut.  Ace.  Ass'n 
(Wis.)  68  N.  W.  866. 

§   139.   Proximate  cause  of  death. 

(Iowa;    1S95.) 

Evidence  that  deceased  broke  his  limb; 
that  it  turned  black,  and  that  the  discoloration 
extended  to  the  body:  and  that  he  was  in  great 
pain.— is  sufficient  to  sustain  a  finding  that  the  in- 
jury was  the  proximate  cause  of  death,  though 
there  was  evidence  that  deceased  was  at  times 
intemperate. — Prader  v.  National  Masonic  Acci- 
dent Ass'n  (Iowa)  63  N.  W.  601. 

§   140.    Sufficiency  of  evidence  as  to  cause 
of  death. 
(Iowa;    1S95.) 

Evidence  that  deceased  was  sober  when 
he  left  borne  with  two  others;  that  each  drank 
from  a  quart  bottle  of  whisky,  of  which  some 
was  left  when  they  returned;    that  deceased  then 

two  glasses  of  wine;  and  that  he  was  then 
injured  by  stepping  into  a  hole, — does  not  show- 
that  deceased  was  injured  while  under  the  influ- 
of  intoxicating  drink,  it  appearing  that  he 
was  considered  sober  by  those  in  company  with 
him. —Prader  v.  National  Masonic  Accident 
Ass'n  (Iowaj  03  N.  W.  001. 


XIII.    MUTUAL    FIRE    COMPANIES. 

§    141.    Incorporations   and  by-laws. 

[a]     (Iowa;   1895.) 

The  articles  of  a  coi-poration  provided  that 
the  general  nature  of  the  business  should  be 
"the  insurance  of  the  property  of  its  members"; 
that  the  fund  for  payment  of  losses,  etc..  "shall 
consist  exclusively  of  money  raised  by  assess- 
ment on  mutual  pledges  given  by  the  members 
for  their  insurance."  They  also  provided  for  a 
guaranty  fund,  and  a  board  of  directors  "chos- 
en by  the  guarantors  or  shareholders  from 
among  their  numbers";  that  the  guaranty  fund 
should  not  exceed  $50,000,  and  should  consist 
of  shares  of  $100  each;  that  the  guaranty  fund 
should  be  secured  by  the  obligations  of  the 
holders,  in  such  form  as  the  directors  approved, 
and  be  subject  to  assessment  by  the  board,  not 
exceeding  10  per  cent,  in  any  six  months,  to 
meet  losses  and  expenses,  when  there  is  not 
sufficient  raised  by  assessments  on  pledges  of 
members:  that  the  property  of  members  and 
the  subscribers  to  the  guaranty  fund  should  be 
exempt  from  corporate  debts,  except,  etc. 
Held,  that  the  corporation  was  not  a  stock 
company,  but  a  mutual  companv.  as  authorized 
by  Code,  tit.  9,  c.  4,  §  1160.  providing  that  noth- 
ing in  the  chapter  shall  prevent  persons  from 
making  mutual  pledges  and  giving  valid  obliga- 
te ns  to  each  other  for  their  own  insurance,  but 
such  associations  shall  in  no  case  insure  prop- 
erty not  owned  by  one  of  their  own  members, 
except  schoolhouses  and  churches. — Corey  v. 
Sherman  (Iowa  I  64  N.  W.  S28. 

lb]     (Iowa;   1895.) 

The  by-laws  of  a  mutual  insurance  com- 
pany provided  that  each  applicant  should  deposit 
his  application  and  his  mutual  pledge,  "on  which 
he  shall  pay  per  cent.,  which  shall  be  in- 
dorsed thereon  at  date  of  the  policy."  Append- 
ed to  each  application  for  mutual  policie 
sued  was  an  obligation  by  which  the  applicant 
promised  to  pay  a  specified  sum  at  such  time 
and  in  such  installments,  not  exc ling  one- 
sixth  in  any  year,  as  the  directors  should  order. 
The  by-laws  and  mutual  policies  also  provid- 
ed for  the  cancellation  of  the  policy  and  sur- 
render of  assured's  obligation  on  payment  of 
all  sums  for  which  he  was  liable.  The  com- 
pany also  issued  for  cash  premiums,  and,  with- 
out requiring  applications  or  other  undertak- 
ings, policies  which  provided  for  their  cancella- 
tion and  a  refund  of  the  premium  after  deduct- 
ing the  short  rates,  and  that  after  being  in 
force  one  year,  or  in  case  of  cancellation  by  the 
company,  the  assured  should  share  in  the  divi- 
dends during  the  time  the  policy  was  to  run. 
Held,  that  such  cash  policies  vrere  issued  on 
the  stock  plan,  and  without  authority,  and  that 
the  holders  of  mutual  policies  could  not.  he  as- 
sessed on  their  obligations  to  pay  losses  under 
such  cash  policies. — Corey  v.  Sherman  (Iowa)  64 
N.  W.  82& 

[c]     (Minn.;    1896.) 

Where  the  secretary  of  a  mutual  fire 
insurance  company  testified,  from  his  belief 
only,  that  notice  of  amendment  of  a  by-law 
»vas  served  by  mail  on  all  members,  and  the 
plaintiff  member  testified  positively  that  he  re- 
ceived no  notice,  whether  notice  was  given  was 
for  the  jury.— Morris  v.  Farmers'  Mut.  Fire 
Ins.  Co.  of  Harmony  (Minn.)  65  N.  W.  655. 
63  Minn.  420. 

§    142.    Right  to   membership. 
(Iowa;    1S95.) 

Only  the  policy  holders  in  a  mutual 
fire  insurance  company  are  members  thereof: 
and  contributors  to  a  guaranty  fund,  to  be  used 
for  payment  of  loss  in  case  the  funds  for  which 
the  statutes  provide  are  insufficient,  cannot  be 
made  members  and  dire  rtors. — Berrv  v.  Anchor 
Mut.  Fire  Ins.  Co.  (Iowa;  62  X.  W.  681. 


INH   K  \M  IE,  XIII.,  XIV.  1. 


(g  149)     . 


5    143.    Payments  for  iniurauce. 
(Neb.  i    1800.) 

,    \.  i    \i    rcl    30,   1891  (Laws 
which  declares  each  policy  bolder  in 
nal  in>iii ii  nj  formed  und 

ocl     i it  the  til       of  i  thi 

ance,   pay   such    |  ige  in   cash   and     m  h 

other                     me  •.   be  required  by  the  rules 
and  by-laws  of  the  company,    the  amount  to  be 
paid,  and   the  question   whether  any   advance 
iii  be  made  by  the  insured,  depend 
upon  the  rales  and  by-laws  of  the  com- 
pany;   but  payments  musl   be  made  in  current 
I. .v.  Mini  pay nt   iiv  note  is  hence  insuffi- 
cient.   State  v.  Moore  (Neb.)  67  N.  W.  876. 
is  Neb.  870. 

§   144.    Guaranty   obligations. 

la]     lloun;    ls!>.-».> 

Code,  lit.  9,  <•.  4,  §  114G,  requiring  all 
notes  taken  fur  insurance  i  i  tate  on  their  face 
that  they  were  so  taken,  does  not  ; 1 1 < i j  1  > 
posit  notes  of  members  and  holders  of  policii  of 
ttual  company  organized  under  section 
1160,  which  authorizes  the  urbanization  of  mu- 
tual insurai  inies  which  shall  not  be 
subject  tu  oilier  provisions  of  the  chapter.— 
Corey  v.  Sherman  (.Iowa)  04  N.  W.  Sis. 

[b]     (Iowa:    1895.) 

The  organizers  of  a  mutual  Insurance 
company  published  notices  that  it   would   have 

a  guaranty  fund  not  to  exceed  $50,000,  'which 
shall  be  paid  as  ordered  by  the  directors  and 
as  required  iu  said  articles  and  by-laws."  The 
c  impany  issued  advertisements  stating  that  the 
guaranty  fund  was  pledged  to  prompt  payment 
of  losses  should  oilier  funds  be  inadequate;  and 
that  it  was  to  protect  policy  holders  against  an 
assessment  of  more  than  one-sixth  the  amount 
of  their  notes  in  any  year;  while  it  was  not  an 
asset,  and  afforded  no  such  protection.  IhUL 
that  such  false  representations  did  not  c 
t.ute  such  fraud  as  entitled  subsequent  members 
and  policy  holders  to  be  relieved  from  lis 
on  their  premium  notes.  Kinne  and  Donor. 
.T.T..  dissenting. — Corey  v.  Sherman  (Iowa)  64 
N.  W.  828. 

§   145.    Assessments, 
[a]     (Mleli.;    rsiic.i 

A  member  of  a  mutual  fire  insurance  com- 
pany, who  contracts  to  pay  for  losses  and  ex- 
penses, cannot  be  assessed  for  unearned  pre- 
miums. Insurance  Co.  v.  Merrill  (lS'Ht  59  N. 
W.  661,  101  Mich.  393,  followed— Warner  v. 
Delbridge  &  Cameron  Co.,  68  N.  W.  2S3. 

Ibl     (MieU.;    1S94S.) 

The  charter  of  a  mutual  fire  insurance  com- 
pany provided  that  all  assessments  should  be 
made  by  the  directors,  who  should  ascertain  the 
amount  of  loss,  determine  the  sum  to  be  raised 
as  surplus  fund,  and  make  an  assessment  em- 
bracing  the  loss,  the  expenses  incident  thereto, 
and  the  sum  to  be  raised  as  surplus,  which  as- 
sessment should  be  handed  to  the  secretary,  who 
should  notify  the  members.  Held,  that  an  as- 
sessment  made  by  the  secretary,  in  accordance 
with  the  resolution  of  the  directors  that  such 
assessment  was  necessary,  without  the  formal 
approval  of  the  directors,  was  invalid,  and  the 
failure  of  a  member  to  pay  the  same  would  not 
forfeit  his  policy. — Johnson  v.  Farmers'  Mut. 
Fire  Ins.  Co.  of  Kent  County  (Mich.)  US  N.  W. 
299. 

£o]     (Mich.:    1MHI.I 

Such  assessment  was  not  rendered  valid  by 
the  signature  of  the  directors  individually  to  the 
assessment  roll,  in  the  absence  of  any  action  by 
the  board  as  a  body. — Johnson  v.  Farmers'  Mut. 
lire  Ins.  Co.  of  Kent  County  (Mich.)  GS  N. 
W.  299. 

(dj     (Wis.:    1895.) 

An  assessment  on  members  of  a  millers' 
mutual  insurance  company,  in  winding  up  its 
affairs,  may  be  made  to  include  the  expenses  of 
the  receivership,  and  may  be  made  large  enough 


er  ahrinka  nneol- 

■  III   v.    Millers'  Mut. 
.  N.    \\  .    LI 
90  Wis.   I'.nj. 

§    146.    .Withdrawal   of   members   and  re- 
lease  from   liability. 

(U]       I  WIN.;      |S!(.-,.| 

Sank    &    B.    Ann.    St.    6   1941c,    provides 
insured  in  ■  millers'  mm  nal  in- 
sm.iii. ••  company  shall  give   their  obligation   to 
pay   sin  b     company   tlnir    pro  rata  ol     to 
I  and   losses.     Held,   that   I 

i,  In  winding  up  the  affairs  ol 
pany,  could   not  rele  rs  from  i 

•    by  surrendering  the  premium  not 
the   payment   of  an  assessment   which   was  in- 

nl   to  meet  existing  claims,  and  the  court 

had  power,  at  the  instant f  the  credit 

order  another  assessment. — Seamans  v.  Millers' 
Mut.  Ins.  Co.  in  is.)  fo  N.  W.  1059. 
90  Wis.  490. 
[b]     (Win.:    IMir.a 

Sanb.  &  B.  Ann.  St  §  1911  f.  relating  to 
millers'  and  manufacturers'  mutual  insurance 
companies,  provides  that  a  member  may  with- 
draw by  giving  notice  in  writing,  and  paying  all 
dues  and  his  ratable  share  of  all  loss.-s  up  to 
the  date  of  his  withdrawal.    Held,  that  the 

ment  of  an  assess nt  levied  by  the 

in  winding  up  the  affairs  of  the  company,  which 
was  insufficient  to  meet  all  claims,  and  the  sur- 
render of  the  premium  nolo,  did  not  relieve  a 
member  from  further  liability.— Seamans  v.  Mill- 
ers' Mut.  fas.  Co.  (Wis.)  63  N.  W.  1059. 
90  Wis.  490. 

§   147.    Annulling   policy. 
(Win.:    1895.) 

The  act  of  the  directors  of  a  millers'  mu- 
tual insurance  company,  in  deciding  to  cease 
business,   and  levying  an  it   on   mem- 

bers to  meet  outstanding  claims,  does  not  annul 
the  policy,  within  the  meaning  of  Sanb.  &  I?. 
Ann.  St.  §  19411'.  providing  that  they  shall  have 
power  to  annul  the  policy  by  giving  notice  to  the 
holder  thereof,  and  paying  any  sum  which  may 
be  due  from  the  company  to  such  member. — 
Seamans  v.  Millers'  Mut.  Ins.  Co.  (Wis.)  63  N. 
W.  1059. 

90  Wis.  490. 

§   148.    Insolvency, 
[a]     (Iowa;   1895.) 

The  insolvency  of  a  mutual  insurance 
company  and  its  assignment  for  benefit  of  cred- 
itors  do  not  terminate  the  obligation  of  members 
and  policy  holders  to  contribute  to  payment  of 
lossos  which  occurred  prior  to  the  assignment. 
—Corey  v.  Sherman  (Iowa)  64  N.  \Y.  828. 

£b]      (Wis,;    18!»r,.l 

Where  a  mutual  insurance  company  be- 
comes insolvent,  the  order  of  the  court  appoint- 
ing a  receiver  cancels  all  existing  policies,  and 
no  assessment  can  be  made  for  premiums  un- 
earned at  the  time  of  insolvency.  —  Davis  v. 
Shearer  (Wis.)  62  N.  W.  10 50. 
90  Wis.  250. 

[cl      (Win.;    1895.) 

Aii  assessment  on  premium  notes  giveu 
to  a  mutual  insurance  company  may  include 
shrinkage,  interest  on  loss  claims  and  ex- 
of  receivership  where  the  company  has  become 
insolvent. — Davis  v.  Shearer  (Wis.)  62  X.  W. 
1050. 

90  Wis.  250. 


XIV.    MUTUAL  BENEFIT  INSURANCE. 

1.  IN  GENERAL. 

§    149.    The  contract. 
(Iowa;    isOT.i 

A  certificate  of  membership  in  an  organiza- 
tion,   which    promises    to    pay    to    the    member. 


1005   (§  r>0) 


INSURANCE,  XIV.  1. 


(§  155)     100$ 


in  the  event  of  his  total  disability,  the  sum  of 
$1,500,  or,  in  the  event  of  his  death,  a  like  sum 
to  his  wife,  is  an  ordinary  contract  of  iusur- 
against  death  and  total  disability  from 
whatever  cause. — Murdy  v.  Skyles  (Iowa)  70  N. 
YV.    714. 

§    150.    Corporations   and  associations. 

[al     (Iowa;    189.-.> 

A  fraternal  and  benefit  association  that 
requires,  for  membership,  no  medical  examina- 
tion, unless  a  benefit  certificate  is  desired  and 
such  members  are  required  to  pay  assessments 
based  on  their  age,  with  additional  assessments, 
from  time  to  time,  on  death  losses,  is,  as  re- 
gards its  beneficial  object,  an  insurance  com- 
pany,  subject  to  the  provisions  of  McClain's 
Code,  5  173.°,.  that  "all  insurance  companies 
or  associations"  shall  attach  to  the  policy  a 
copy  of  any  application  which,  by  the  terms  of 
the  policy,  is  made  a  part  thereof,  or  affects 
the  validity  of  the  policy,  an  omission  to  do 
which  shall  preclude  the  insurer  from  relying  on 
the  application  as  a  defense  to  the  policy  — 
Grimes  v.  Northwestern  Legion  of  Honor  (Iowa) 
64  N.  W.  806. 

£b]     down;    1895.) 

Acts  21st  Gen.  Assem.  c.  65,  relating  to 
the  incorporation  and  regulation  of  mutual 
benefit  societies,  and  providing  (section  20)  that 
corporations  doing  business  for  the  payment  of 
death  losses  by  an  assessment  on  its  members 
shall  not  be  subject  to  the  general  insurance 
laws,  and  (section  21)  that  secret  fraternal 
societies  complying  with  the  provisions  of  the 
ad  shall  be  entitled  to  the  privileges  thereof, 
does  not  exempt  a  fraternal  society  which  also 
does  an  insurance  business,  but  fails  to  comply 
with  the  act.  from  the  provisions  of  McClain's 
<  ode,  §  1733.  requiring  any  application  which 
affects  the  validity  of  the  policy  to  be  attached 
to  or  indorsed  on  the  policy. — Grimes  v.  North- 
western Legion  of  Honor  (Iowa)  64  N.  W.  806. 


the  family  or  kindred  of  the  member.— Groth  v. 
Central  Verein  Der  G^enseiti  ten   Unterstuetz- 
ungs  Gesellschaft  Germania   (Wis.)   70  N.   W. 
80. 
Foreign  companies,  see  post,  §  185. 


I  151. 


Franchises   and   powers. 


§    152. 


Officers. 


[al     (Mich.;    1897.) 

Under  Gen.  Laws  1SS7,  Act  No.  187  (as 
amended  by  Gen.  Laws  1805),  §  3,  subd.  3,  re- 
quiring the  articles  of  incorporation  of  a  mutual 
life  insurance  company  to  state  definitely  and 
correctly  the  object  of  the  incorporation,  the 
number  of  classes  of  members  therein,  and  the 
object  or  purpose  of  such  classification,  where 
.tides  do  not  provide  for  the  payment  of 
policies  except  on  the  death  of  the  insured,  the 
issuance  of  a  policy  payable  on  the  occurrence 
of  total  disability  is  unauthorized. — Preferred 
Masonic  Mut.  Life  Ins.  Co.  v.  Giddings  (Mich.) 
70  N.  W.  1026. 

£l>]     (Mich.:    JS97.) 

Under  Act  June  17,  1S87,  authorizing  asso- 
ciations to  incorporate  for  the  purpose  of  carry- 
ing on  the  business  of  insuring  the  lives  of  their 
members;  and  Pub.  Acts  1805.  No.  5S,  §  11, 
declaring  that  any  such  corporation  may  pro- 
vide in  its  policy  for  payment,  at  stated  periods, 
of  premiums  or  assessments  for  the  purpose  of 
accumulating  and  maintaining  a  mortuary,  an 
emergency,  and  a  reserve  fund,  provided  nothing 
in  the  act  shall  be  construed  to  permit  a  con- 
tract promising  any  fixed  amount  to  a  certificate 
or  policy  holder,  except  in  case  of  death  or  total 
permanent  disability, — policies  may  be  issued  pay- 
aide  only  in  case  of  death,  on  which  premiums 
shall  be  paid  at  stated  periods  during  life,  or  for 
a  number  of  years  only,  and  insuring  a  member 
for  life,  or  for  a  stated  number  of  years;  and  a 
policy  may  be  issued  on  the  joint  lives  of  rnem- 
bers.— Home  Life  Assur.  Co.  v.  The  Attorney 
General  (Mich.)  70  N.  W.  1031. 

[c]     (Wis.:    1897.) 

A  benefit  society  organized  under  Sanb.  & 
B.  Ann.  St.  §  1771,  authorizing  the  formation  of 
corporations  for  the  mutual  benefit  of  members, 
families  or  kindred,   has  no  power  to  is- 
sue  a  certificate  for  the  benefit  of  one  not  of 


(Iowa;    1S95.) 

Where  the  by-laws  of  a  mutual  benefit 
insurance  society  provide  that  assessments  for 
death  losses  shall  be  levied  by  the  board  of  di- 
rectors, the  board  cannot  delegate  such  power 
to  the  president. — Garretson  v.  Equitable  Mut. 
Life  &  Endowment  Ass'n  (Iowa)  61  N.  W.  952. 
93  Iowa,  402. 

§   153.   —   Reorganization. 
(Minn.;    1895.) 

The  incorporation  of  an  endowment  asso- 
ciation having  been  declared  invalid,  officers  of 
the  association,  with  others,  organized  a  corpo- 
ration to  carry  on  the  same  business;  and,  for 
the  protection  of  stockholders  in  the  old  asso- 
ciation, the  new  Company  accepted  a  transfer 
of  an  endowment  fund  collected  by  the  former, 
which  it  agreed  to  credit  to  the  former's  mem- 
bers, and  agreed  to  accept  all  such  members 
who  desired  to  join  it,  and  to  give  them  credit 
on  its  books  for  their  share  of  said  fund,  and  to 
pay  them,  if  they  did  not  join  it,  on  surrender 
of  their  certificates,  their  share  of  said  fund, 
and  passed  a  resolution  offering  certificates  to 
members  of  the  old  association  for  one-half  the 
amount  of  their  old  certificates,  without  char- 
ging them  an  admission  fee.  Eeld.  that  a  mem- 
ber of  the  old  association  who  did  not  accept 
the  proposition  for  transfer,  or  call  for  bis  share 
of  the  fund,  who  was  never  recognized  as  a 
member  by  the  new  company,  and  against 
whom  the  new  company  made  no  assessments, 
could  not  recover  on  his  old  certificate  against 
the  new  association. — Adams  v.  Northwestern 
Endowment  &  Legacy  Ass'n  (Minn.)  05  N.  W. 
360. 

63  Minn.  184. 

§   154.    By-laws   or  rules  as  part   of  con- 
tract. 

[a]  (Mich.;    1896.) 

By-laws  of  a  mutual  benefit  society, 
giving  it  90  days  after  maturity  of  benefit  cer- 
tificates in  which  to  pay  losses,  and  forbid- 
ding transfers  of  membership  certificates,  do 
nof  affed  the  richts  of  holders  of  certificates 
issued  before  such  by-laws  were  passed.— 
Wheeler  v.  Supreme  Sitting  of  Order  of  Iron 
Hall  (Mich.)  OS  N.  W.  229. 

[b]  (Wis.;   1S9G.) 

Where,  under  the  application  and  certifi- 
cate of  membership,  a  mutual  benefit  associa- 
tion was  not  to  be  liable  for  the  death  of  the  as- 
sured by  suicide,  the  association  cannot  be  held 
liable  1'nr  such  death,  even  though  neither  the  by- 
laws nor  other  rules  of  the  association  author- 
ize such  limitation.— McCoy  v.  Northwestern 
Mutual  Relief  Ass'n  (Wis.)  66  N.  W.  697. 
92  Wis.  577. 

§   155.    Change   in   laws— Effect   on   exist- 
ing members. 

(Mich.;    Is93.) 

The  articles  of  association  of  defendant 
order  provided  that  the  association  could  change 
its  constitution  and  laws,  and  that  members  could 
receive  a  benefit,  to  be  paid  in  such  sums  and  at 
such  times  as  may  be  provided  by  the  laws  gov- 
erning such  payment,  or  in  the  certificate  of  mem- 
bership. A  certificate  provided  that  if  the  mem- 
ber should  pay  his  assessments  punctually,  and 
maintain  himself  in  jsood  standing,  he  should  be 
entitled  to  receive,  etc.,  but  with  no  time  set  for 
payment.  Afterwards  defendant  order  adopted  a 
by-law  providing  that  final  benefits  should  be  ad- 
justed within  90  days,  and  that  claims  should 
be  filed  within  30  days  from  the  expiration  of  the 
certificate.  Held,  that  the  by-law  did  net  affect 
the  time  for  bringing  a  suit  on  such  certificate. — 


L007    (§  156) 


l.N-i  i:  \\«  l  .  XIV.  1. 


(£  100)    1008 


,  v.  Supreme  Sitting  of  Order  of  Iron  Hal] 
(Mich.)  63  V  \\ 

L05  Mich.  283. 

I    156.    What    constitute!   endowment    in- 
surance. 

(Bflcb.i    1891.) 

i  iliitii.n   of  a  fraternal   a 
tion  provided  that  it  might  I     i       idowmenl  or 
life  cei  ceeding   $250  i  tch,  pay- 

able  in   100  ii i  lis  mi-  on   total  disabilii 

i  that,  when  there  was  a  sufficient 
sum  in  the  maturity  fund,  the  lowest  serial 
number  of  the  endowmenl  certificates  might  be 
retired.  Beld,  thai  the  sum  provided  by  such 
ites  i"  !"■  paid  was  an  endowment  fund. 
—Walker  v.  Giddmgs  (.Midi.)  61  N.  W.  512. 
Hi;;  Mich.  3 1 1 

I   157.    Power  to  issue  endowment  insur- 
ance. 
la  I      (Mich.;     IS!)  I.) 

Laws  L869,  Act  104  (How.  St.  c.  US)  § 
1,  authorized  no)  less  than  five  persons  to  in- 
corporate to  secure  to  the  family  or  heirs  of  a 
member  on  his  death  a  certain  sum  of  a 
bj  assessment  on  the  members,  or  to  secure  in 
the  same  manner  a  certain  sum,  weekly  or 
monthly,  to  a  member  disabled  by  sickness  or 
otherwise.  Held,  that  a  fraternal  beneficiary 
association  organized  under  such  act  was  n,,i 
authorized  to  conduct  an  "endowmenl  insur- 
ance" business. — Walker  v.  Giddmgs  (Mich.)  Gl 
N.  W.  512. 

103  Mich.  344. 
lb]     (Midi.;    1894.) 

Pui..  .\.ts  L893,  No.  119,  defines  frater- 
nal beneficiary  associations,  and  provides  ,\iio 
may  be  beneficiaries,  and  how  such  association 
may  be  organized.  Section  3  provides  that  ail 
such  associations,  organized  under  the  laws  of 
and  now  doing  business  iu  the  state,  shall  be 
considered  duly  organized,  and  "may  continue 
such  business,"  provided  they  comply  with  the 
requirements  of  the  act  as  to  annual  reports, 
etc.  Held,  that  such  act  does  not  authorize  a 
fraternal  beneficiary  association  organized  un- 
der Laws  1809,  Act  104,  which  has  been  un- 
lawfully conducting  the  business  of  "endow- 
ment insurance,"  to  continue  to  do  business  by 
complying  with  the  requirements  as  to  re] 
etc.— Walker  v.  Giddings  (Mich.)  61  N.  W.  512 
103  Mich.  344. 

§   158.    Amount  of  benefit  or  endowment. 

[a]  (Iowa;    1895.) 

An  agreement  by  an  endowment  associa- 
tion that,  upon  surrender  of  a  policy  after  it  has 
been  in  force  for  10  years,  the  association  would 
pay  to  the  holder  "his  full  share  of  the  endowment 
fund  of  said  association,  not  exceeding  $1,000, 
it  being  thereby  declared  to  be  the  design  and 
purpose  of  this  association  to  provide  the  full  sum 
of  $1,000  for  each  insurance  certificate,"  is  not 
an  absolute  promise  to  pay  $1,000,  but  merely  a 
promise  to  pay  the  holder  his  share  of  the  endow- 
ment fund  of  the  association,  not  exceeding 
$1,000.—  Gongower  v.  Equitable  Mut.  Life  & 
Endowment  Ass'n  (Iowa)  63  N.  W.  192. 

[b]  (Minn.;    1S95.) 

The   articles  of  a  mutual   benefit   insur-  ' 
ance  association  provided  that  the  funds  to  pay 
the  beneficiary  of  a  deceased  member  should  be 
raised  by  contributions  by  tie  members  of  such 
dues  as  the  by-laws  provided;    "said  sum  ;n  no  j 
case  to  exceed  the  total   sum  of  such  dues  re-  j 
maining  (received)   in  the   treasury  of  said   so- 1 
ciety."     The   by-laws   (made   a    part   of   the  cer- ' 
tificate  of  membership)  expressly  provided  that 
tne  amount  to  be  paid  should  be  one  dollar  for 
each    member,   not   exceeding   the   limit   of   the 
benefit.      Beld,    that    the    articles    of   association 
contingently  reduced  the  sum  to  be  paid  to  the 
amount    realized     from     an    assessment     on     the 
members,    the  beneficiary   being   prima    facie   en- 
tilled  to  recover  a  sun    equal  to  one  dollar  for 


: 
ii.  i    \   i'n  (Minn.)  •;:;  N.  W.  261. 

61  .Minn.  96. 

§   159.    Guaranty    fund— Rights    and    lia- 
bilities of  contributors. 
[a]     (Iowa |    is;).".. i 

A  mutual  benefit  insurance  company  may 

■i-riiii .   i  in,. i,  lie-  ,  ontributi 
which   shall    be  liable   for  losses  only    when    the 
funds    of   the    company    lor    which    thi 
provide  are  insufficient   to  pay    1 1 

for  n  paj  ment  of  the  mom 

i     by    such    contributors    when    it    • 

m  on  the  pledges  of  the  mem- 
bers of   tie-  company.— Berry   v.    Anchor  .Mm. 
Fire  Ins.  Go.  (Iowa)  62  N.  W.  681. 
|b]     (Iowa;    lN!i.-,.> 

Since  contributors  to  the  guaranty  fund 
are  pr.  know  that  I  in  in  the  ar 

tides  that  they  shall  be  members  ol  thi 
eiation,  and  thai   its  directors  shall   b 

from  them,  is  invalid,  BUch  a  pi 

e  uaranty  fund  notes  given  by 
—Berry   v.   Anchor  Mut.   Fire  Ins.  Co."  (Iowa) 
62  N.  W.  681. 

§    160.    Beneficiaries  —  Designation        and 
rightd. 

[a]  (Mich.;     IWir.a 

Under  the  by-laws  of  a  firemen's  benefit 
association,  providing  that  any   member  n 
after  25  years'  service  continues  to  be  a 
tive   member  on   paying   the   dues  and   assess- 
no  nts  for  active  membership,  and  that  on  the 
death  of  any  active  or  retired   member  an  as- 
sessment shall  be  levied  on  each  surviving  mem- 
ber, and  pan!   to  the  beneficiary  named   1 
deceased  member,  the  beneficiary  of  one  injured 
while  an  active  member,  in  the  performance  of 
his   duty,   and   then   placed    by   the   fire   di 
ment    on    the    retired    and    pension    list,    with- 
out having  performed  25  years'  service,  but  who 
paid  up  the  dues  and  assessments  of  an   a< 
member   until    his    death,    which    resulted    from 
such  injury,  is  entitled  to  thi 

surviving    members.  —  Neville    v.    Detroit   Fire- 
men's Fund  Ass'n  (Mich.)  62  N.  W.  169. 
104  .Mich.  149. 

[b]  (Mlcb.;    1S97.) 

A  person  insured  in  a  benefit  association 
can  charge  his  boneficiary  with  payment  of  a 
debt  out  of  the  insurance  money. — Woodruff  v. 
Tilman  (Mich.)  70  N.  W.  420. 

[c]  (Minn.;    1S94.) 

A  policy  of  mutual  life  insurance  for  the 
benefit  of  "legal  representatives"  held  payable 
to  the  widow  and  children  as  heirs  or  next  of 
kin.  rather  than  to  the  executor  or  administra- 
tor.— Schultz  v.  Citizens'  Mut.  Life  Ins.  Co. 
(Minn.)  CI  N.  W.  331. 
oil  Minn.  80S. 

[d]  (Minn.;    1890.) 

Where  a  beneficial  association,  by  its  certifi- 
cate, agreed  to  pay  within  60  days  after  notice 
and  proof  of  death,  to  the  member's  wife,  if  liv- 
ing, if  not  living  then  to  the  member's  heirs  or 
assigns,  a  sum  ascertainable,  the  words  "if  br- 
and "if  not  living"  referred  to  the  date  of 
the  member's  death;  hence  the  widow's  right  as 
beneficiary  became  vested  on  the  husband's  di 
and  on  her  death,  six  days  thereafter,  her  heirs 
were  entitled  to  the  fund. — Kottman  v.  Minne- 
sota Odd  Fellows  Mut.  Ben.  Soc.  (Minn.)  OS  N. 
W.  732. 

Ie]     (Neb.;   1897.) 

Where  the  holder  of  a  certificate  in  a  mu- 
tual benefit  association  should  have  submitted 
it  to  the  supreme  secretary  of  the  association  as 
a  condition  to  the  right  to  designate  his  par- 
ents as  beneficiaries,  such  presentation  will  be 
presumed  where  the  designation  was  made  on 
the  certificate,  and  the  insured  subsequently, 
for  a  number  of  years,  paid  assessments  for 
their  benefit. — Shryock  v.  Shryock  (Neb.)  70  N. 
H .  515. 
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If]      (Wis.:    1S93.) 

Where  the  charter  of  a  benevolent  cor- 
poration provides  that  its  purpose  is  to  assist 
and  give  pecuniary  aid  to  the  widows  and  "or- 
phans" of  deceased  members,  and  its  constitu- 
tion provides  that  a  member  may  designate  to 
whom  benefits  shall  be  paid  in  case  of  his  death, 
a  member  may  designate  as  his  beneficiary  a 
daughter  of  Ins  wife  by  a  former  husband.— 
Renner  v.  Supreme  Lodge  of  Bohemian  Sla- 
vonian Ben.  Soc.  of  United  States  (Wis.)  62  N. 
W.  SO.  89  Wis.  401. 

§   161.    Designation  of  subordinate  lodge 
as  beneficiary. 

I  Minn.:    1895.) 

Where  a  by-law  of  a  mutual  benefit  as- 
sociation provides  therefor,  a  subordinate  asso- 
ciation, though  unincorporated,  may  be  desig- 
nated as  a  beneficiary  under  a  certificate  of  mem- 
bership.—Finch  v.  Grand  Grove,  etc.,  Ancient 
I  >rder  of  Druids  (Minn.)  62  N.  W.  3S4. 
60  Minn.  308. 

§   162.    Change  of  beneficiary. 
Ta]     (Iowa:   1807.) 

Assured  in  a  benefit  society  may  change 
the  beneficiary;  there  being  no  inhibition  in  the 
endowment  certificate,  articles  of  incorporation 
or  by-laws  of  the  society,  or  the  statutes. — Car- 
penter v.  Knapp  (Iowa)  70  N.  W.  764. 
[I<]     llona:    1897.) 

A  provision  en  the  hick  of  the  certificate 
in  a  benefit  society  that  "in  case  of  assignment 
of  the  within  certificate  the  beneficiary  must 
consent  thereto,  and  said  assignments  must  be 
approved  by  the  secretary;  *  *  *  otherwise 
the  assignment  shall  be  void," — does  not  limit 
the  power  of  assured  to  change  his  beneficiary. 
— Carpenter  v.  Knapp  (Iowa)  70  N.  W.  764. 

[c]  (Mich.;    189-.I 

The  rules  of  a  benefit  association  provid- 
ed that  a  change  of  beneficiary  could  be  made 
only  by  indorsing  the  desire  for  change  on  the 
back  of  the  certificate,  and  paying  a  recording 
fee.  Deceased  took  out  a  policy  in  favor  of  his 
wife,  and,  after  divorce  from  her,  made  a  sworn 
statement  to  the  company  that  he  desired  a 
change  of  beneficiary,  and  could  not  obtain  pos- 
session of  the  certificate  from  his  former  wife, 
i  )n  '1  e  company's  disapproval  of  the  application, 
i  by  wili  of  the  proceeds  to  become 
due  on  the  policy.  Held,  that  such  disposition 
created  a  valid  change  of  beneficiary.  —  Grand 
Lodge  of  Ancient  Order  of  United  Workmen  v. 
Kohler  (Mich.)  03  N.  W.  807. 

[d]  (Minn.:    1S95.) 

The  by-laws  of  a  benefit  insurance  com- 
i'niy  provided  that  no  change  of  beneficiaries 
should  be  made  except  on  application  by  the 
member,  when  the  old  certificate  should  be  can- 
celed, and  a  new  one  issued.  A  member  took 
out  a  certificate  payable  to  his  daughter,  and 
delivered  it  to  another  for  safe-keeping,  and 
thereafter,  without  surrendering  it,  took  out  an- 
other  certificate,  payable  to  his  wife,  and  kept 
the  latter  until  his  death.  Held,  that  the  facts 
that  the  member  made  no  written  application 
for  a  change  of  beneficiaries,  and  that  it  did  not 
appear  that  he  ever  requested  a  change  of  ben- 
eficiaries, did  not  warrant  a  conclusion  that  no 
application  was  ever  made,  so  as  to  preclude  a 
recovery  on  the  later  certificate,  as  against  the 
beneficiary  named  in  the  former. — Becker  v. 
Minnesota  Odd  Fellows'  Slut.  Ben.  Soc.  (Minn.) 
64  X.  W.  895. 

[e]  (Nel>.;    1897.) 

A  mutual  benefit  association  provided  for 
payment  of  a  certain  sum  "at  the  death  of  a 
member,  to  whomsoever  he  shall  designate,  or, 
if  a  legatee  be  not  mentioned,  then  to  the  heirs 
at  law  of  the  deceased."  A  clause  in  a  certifi- 
cate provided:    "It  is  my  will  that  the  benefit 

fund  named  in  this  certificate  be  paid  to , 

legal  heirs,  subject  to  revocation  or  assignment 
it  pleasure,  on  presentation  of  this  certificate 
to  the  supreme  secretary,"  etc.     The  insured, 


intending  to  make  provision  for  his  parents,  in- 
dorsed said  certificate  as  follows:  "Two  thou- 
sand dollars  of  this  policy  to  be  paid  to  my  fa- 
ther and  mother,  if  living  at  the  time  of  my 
death.  [Signed]  W.  B.  S."  Held,  that  the 
act  of  the  insured  in  directing  payment  to  his 
father  and  mother  was  an  original  designation, 
and  not  a  change  of  beneficiaries,  within  the 
meaning  of  the  certificate  and  laws  of  the  as- 
sociation.— Shrvock  v.  Shryock  (Xeb.)  70  X.  W. 
515. 

S   163.   Vested  rights. 

[a]  (Iowa:    1SK7.1 

Where  assured  in  a  benefit  society  has  the 
power  to  change  the  beneficiary,  a  beneficiary 
named  in  the  certificate  has  no  vested  interest 
therein,  enabling  him  to  assign  it  during  as- 
surer's life. — Carpenter  v.  Knapp  (Iowa)  70  X. 
W.   764. 

[b]  (Minn.;    1895.) 

A  by-law  of  a  mutual  benefit  association 
provided  that  on  the  death  of  a  member  the  ben 
efit  should  go  (1)  to  the  widow.  (2)  to  his  chil- 
dren, etc.;  that  a  member  could  change  the  order 
of  payment,  and  that  the  benefit  would  be  paid 
to  the  party  as  designated  by  the  member.  Held, 
that  the  widow  had  no  vested  right  in  the  benefit, 
so  as  to  prevent  the  member  from  changing  the 
beneficiary. — Finch  v.  Grand  Grove,  etc.,  An- 
cient Order  of  Druids  (Minn.)  62  X.  W.  384. 
60  Minn.  308. 

$   164.    Assignment  of   certificate. 
(Wis.;    1897.) 

Laws  1887,  c.  1,  relating  to  mutual  life  in- 
surance companies,  provides  (section  14)  that 
any  member  may  direct  the  amount  to  be  paid 
to  a  person  named,  other  than  the  beneficiary 
named  in  the  certificate.  Held,  that  one  who 
effects  insurance  on  his  own  life  in  a  company 
organized  under  such  chapter  may  assign  the 
certificate  to  any  person,  whether  he  have  an 
insurable  interest  or  not,  without  any  reference 
to  the  beneficiaries  named  in  it. — Strike  v.  Wis- 
consin Odd  Fellows  Mut.  Life  Ins.  Co.  (Wis.)  70 
X.  W.  810. 

§   165.    Remedies  of  beneficiaries — Neces- 
sity   of    compelling    assessments. 

(Iowa;    1895.) 

Where  an  accident  policy  provided  for 
payment  of  a  certain  sum  in  case  of  death,  and 
that  such  payment  should  be  conditioned  "upon 
the  same  being  realized  from  assessments"  un- 
der the  laws  of  Xew  York,  and  the  by-laws  of 
the  company  provided  for  assessments  to  pay 
losses  where  there  were  no  funis  mi  hand,  the 
beneficiary  can  sue  at  law  to  recover  the 
amount,  and  need  not  file  a  bill  to  compel  the 
levy  of  the  assessment. — Follis  v.  United  States 
Mut.  Ace.  Ass'n  (Iowa)  02  X.  W.  S07. 

§   166.    Surrender    of    certificate — Consid- 
eration. 
(Wis.:    1897.) 

Where  a  benefit  society,  under  Sanb.  &  B. 
Ann.  St.  §  1771,  could  not  issue  a  certificate 
for  the  benefit  of  one  not  of  the  family  or 
kindred  of  the  member,  a  surrender  of  the 
certificate  for  the  benefit  of  the  parents  of  the 
member  was  without  consideration,  when  made 
in  order  to  substitute  strangers  as  beneficiaries. 
— Groth  v.  Central  Verein  Der  Gegenseitigen 
Unterstuetzungs  Gesellschaft  Germania  (Wis.) 
70  X.  W.  80. 

§    167.    Misrepresentation  or  fraud. 
(Iowa;    1895.) 

A  certificate  for  reinstatement  reciting 
that  insured  is  in  good  health  is  not  such  a  mis- 
representation as  will  avoid  the  policy,  though 
insured  at  the  time  had  a  cold,  and  died  a  few 
weeks  later  of  cancer,  the  exact  nature  of  the 
latter  disease  not  being  discovered  until  just 
before  death. — Seiverts  v.  Xational  Ben.  Ass'n 
of  Minneapolis  (Iowa)  64  X.  W.  671. 
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8    168. 


Waiver. 


|a|      (8.  D.|     I 

Law  I  i  in  .  .  51,  5  21,  providing  that, 
where   an    insurance   comp  ■"    the 

mperate  ba bits  of  the  ii 
,(    shall   be  a   sufficient   reply    for   the   pit 
-  ii  habits  were  generally  i 
in  the  community  where  the  in 
■     resided, 
.i  emit 

I  ■  i  ■ i  i II        V . 

til  "i  Northwestern  Legion  ol  Hon 
or  is.  D.)  03  N.  W.  911. 

]!.|     (Wis.)    1896.) 

s   company  which  had   issned  ■  i 
payable  to  a  won  a  the  application 

as'  the  wife  of  insured  wa 
by  Mm  that  slip  was  not  his  wife,  and  requested 
to  correct   the  certificate.     Ten  days  later,  the 

company  wrote  him  to  return  tb rtifica 

correction,  at  the  same  time  sending  him  notice 
of  an   assessment,   n  lament  was  paid 

by  the  benefieian  after  the  death  of  the  as- 
sured, and  retained  by  the  company.  ihhr, 
thai  there  was  a  waiver  of  the  misrepresenta- 
tion as  to  the  relationship  of  the  beneficiary  to 
the  assured.-  Seibel  v.  Northwestern  Mut.  Re- 
lief Ass'n  (Wis.-)  (18  N.  W.  1009. 

§    169.    Modification   of   contract. 

[a]  (Iowa;    1895.) 

Where  a  policy  provided  that  insured 
may,  within  15  days  after  his  assessment  be- 
comes  due  and  unpaid,  be  reinstated  by  the 
payment  of  the  assessment  and  a  line,  the  in- 
cannot  alter  the  contract  by  the  subse 
quent  adoption  of  a  by-law  providing  for  such 
reinstatement  on  condition  that  insured  was 
then  in  good  health. — Seiverts  v.  National  Ben. 
Ass'n  of  Minneapolis  (Iowa)  04  N.  W.  671. 

[b]  (Mich.;    1S9G.) 

A  mutual  benefit  society  which  issues  to  a 
member  a  certificate  cf  insurance,  comb 
among  other  things,  on  "paralysis  so  extensive  as 
to  produce  absolute  disability,"  cannot  modify 
rtificate,  by  excluding  this  cause  of  disabili- 
ty, without  the  express  consent  of  the  member. 
Starling  v.  Supreme  Council  Royal  Templars 
of  Temperance  (Mich.)  66  N.  W.  340. 

§   170.    Proof  of  loss. 

(Mich.;    1894.) 

Where  the  laws  of  a  benefit  society  pro- 
vide that  "further  proof  may  he  required  if 
deemed  necessary  by  the  supreme  commander," 
the  society  cannot  demand  further  proof  of  loss, 
after  the  usual  proof  has  been  made,  unless  the 
supreme  commander  personally  "deems"  it  nec- 
essary. —  Tessmann  v.  Supreme  Commandery 
of  the  United  Friends  of  Michigan  (Mich.)  61 
X.  W.  2G1. 

103  Mich.  180. 


2.  PAYMENT    OF    DUES,     FORFEITURE 
OF  MEMBERSHIP. 

§   171.    In  general. 

[a]     (Neli.:    1S!>7.1 

The  parlies  may  stipulate  that  the  certifi- 
cate shall  not  become  operative  until  all  char- 
ges and  assessments  are  paid. — Modern  W I- 

men  Ace.  Ass'n  v.  Kline  (Neb.)  69  N.  W.  943. 

[1>]     (Neli.:    1897.) 

Receipt  by  the  association,  subsequent  to 
the  injury  sued  for,  of  the  sum  necessary  to 
constitute  plaintiff  a  member  from  that  date, 
he  being  then  informed  that  the  certificate  dees 
not  cover  the  injury,  is  not  a  waiver  ol 
ment  in  full  as  a  condition  to  the  taking  effect 
of  the  certificate. — Modern  Woodmen  Ace 
Ass'n  v.  Kline  (Neb.)  69  N.  \V.  943. 


§    172.    Assessments. 

[a  J     (Iowa  I    1895.) 

An    a  meet    liability    on    a 

policy     in     at  ..••ht     iiisn 

company    must  on    the   bam-,   of   ih  • 

membership  at  th  '  'olliua 

Iters'  Ace,  [ns,  Co.  (Iowa)  01  .N.  W.  778. 

|l.|     (Mleh.l    1896.) 

where  the  board  of  trustees  of  a  mutual 
benefit  in,    when    less   than    a   quorum 

was  pies, hi.  utter  official  notice  of  the  death  of 
members,  ordered  the  irregularity, 

if  any.  was  cured  by  the  approval  "f  the  minutes 

of  such  meeting  al  a  subsequeul   i ting, 

i .     \\  i.l:   v.   Michigan   Ma- 
Mut.  lien.  Ass'n  (Mich.)  66  N.  W.  576. 
|e|     (Mich.  I    ism.. , 

A    ii .i-inl.er  oi    an  order  which  is  social   as 

aeficiary,  h  i  is  disbanded  for 

.   and    whoso   transfer    card    is 

i"    <l  by  the    'ther  local  lodge,  is  not  bound  to 

r  iiis  membei  -  hip  to  a   tor.  jgn   l  idge,  but 

may  send  his  assessments  to  the 

—Starling   v.    Supreme   I  cil    <■       il   Templars 

of  Temperance  (Mich.)  00  X.  W.  oil). 
[ill      Olinn.s     is:r., 

Where  a  member  of  a  mutual  insurance 
company  is  assessed  on  his  premium  note  for 
losses  incurred  at  a  time  when  he  was  not  a 
member,  or  other  members  liabli  -meat 

are  Unowiii  1    therefrom,   thereby   ren- 

dering the  assessment  as  to  tin-  former  member 
of  larger  amount,  the  assessment  is  voidable  as 
to  him  -Swing   v.   II.  C.   Akeley   Lumber  Co. 
(Minn. i  04  X.   W.  97. 
62  Minn.   109. 


H    173,    174. 
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la]     iliovu;    18960 

Where  tin  ion  of  a  mutual  bene- 

tit  association  requires  notice  of  assessment  to 

be  given  its  members  bj  "mailing  them  a  notice 
in  their  last  address  as  .shown  by  the  branch 
books,"  and  a  notice  is  mailed  to  a  member  at  a 
different  address  from  that  shown  in  such 
books,  a  failure  by  the  assured  to  pay  the  as- 
sessments will  not  forfeit  his  rights  under  his 
certificate  of  membership. — Molloy  v.  Supreme 
Council  of  Catholic  Mut.  Ben.  Ass'u  (Iowa)  01 
X.  W.  928. 

93  Iowa,  504. 

fb]     (Iowa;    1S95.) 

Where  a  contract  of  insurance  required 
a  notice  of  assessments  to  be  mailed  to  the 
beneficiary,  placing  a  notice,  properly  addn 
and  stamped,  upon  a  desk  from  which  the  mail 
carrier,  whenever  he  delivered  mail,  took  letters 
so  left  to  deposit  them  in  the  mail,  was  not  a 
mailing  of  the  notice  within  the  contemplation 
of  the  contract. — Molloy  v.  Supreme  Council  of 
Catholic  Mut.  Ben.  Ass'n  (Iowa)  61  X.  W.  928. 
93  Iowa,  504. 

[cl     (Iowa;   1M)."..| 

Tl cititi.ate  of  membership  of  a  ben- 
efit association  provided  that  the  policy  should 
be  avoided  by  failure  to  pay  the  annual 
when  due.     The  by-laws  provided  that  a  notice 
of  the  amount  of  annual  dues  should  be 
the  members  30  days  before  they  becani 
II, hi  that,  in  the  absence  of  such  notice,  the  fail- 
ure to  pay  the  annual  dues  when  due  did  not 
avoid  the  policy. — Garretson  v.  Equitable  Mut. 
Life    &    Endowment    Ass'n    (Iowa)    01    X.    W. 
952. 

93  Iowa,  402. 

[d]     (Mich.;    isp,;., 

Articles  of  a  mutual  benefit  association 
provided  that,  when  official  notice  was  received 
of  the  death  of  a  member,  it  was  the  duty  of 
the  secretary  to  notify  each  member:  that  each 
member  should,  within  15  days  alter  date  01 
such  notification,  pay  to  the  secretary  $1.10; 
ami,  in  ease  In  should  neglect  to  pay  within  15 
days,  he  should  be  again  notified  by  the 
tary;  and,  if  such  sum  was  nut  then  paid  with- 
in   15    days    a  iter    the    second    notification,    his 
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name  should  be  erased  from  the  roll  of  members. 
Ih  Id,  that  the  locality  of  notices  was  not  affect- 
ed by  the  fact  that  the  second  notice  was  given 
a  day  or  two  earlier  than  provided  by  such  nr- 
ticles.— Wolf  v.  Michigan  Masonic  Mut.  Ben. 
Ass'n  (Mich.)  66  N.  W.  576. 

§    175.   Time    for    payment. 

la]     I  Ion  a:    1S96.) 

The  by-laws  of  a  mutual  benefit  associa- 
tion provided  that  "each  member  shall  pay  the 
amount  due  on  the  notice  of  the  collector,  with- 
in 30  days  from  the  date  of  such  notice,"  and, 
on  failure  to  pay,  shall  stand  suspended.  A 
member  failed  to  pay  such  assessment  within 
.'In  days  from  its  date;  but,  alter  the  expiration 
of  that  time,  notices  of  other  assessments  were 
sent  to  said  member,  requesting  him  to  pay  the 
therein-mentioned  assessments  due  from  him, 
to  maintain  his  standing  in  the  order,  and  re- 
citing that,  "to  avoid  suspension,  this  notice 
must  be  paid  on  or  before"  a  certain  date,  and 
that  "the  sending  of  this  notice  shall  not  be 
held  to  waive  forfeiture  or  lapse  of  member- 
ship by  the  nonpayment  of  previous  assess- 
ments." Within  30  days  after  the  date  of  the 
last  notice,  said  member  died,  and  tender  of  the 
amount  due  on  such  assessments  was  made 
within  that  time.  Held,  in  an  action  on  the 
certificate  of  membership,  that  the  sending  of 
said  notices  extended  the  time  of  payment  of 
the  overdue  assessments. — McGowan  v.  North- 
western Legion  of  Honor  (Iowa)  G7  N.  W.  89. 

[b]     (Minn.;    1894.) 

Where  the  articles  of  an  insurance  asso- 
ciation provide  for  the  assessment  of  policy 
holders  only  "upon  every  death  loss,"  a  by-law 
which  provides  that  mortuary  premiums  "shall 
be  due  and  payable  90  days  from  date  of  pol- 
icy, and  every  90  days  thereafter,"  is  void, 
and  a  failure  to  pay  such  premium  within  such 
time  does  not  forfeit  the  policy. — Schultz  v.  Cit- 
izens' Mut.  Life  Ins.  Co.  (Minn.)  61  N.  W. 
331. 

59  Minn.  308. 

tc]     (Neb.;    1895.) 

A  member  of  a  mutual  benefit  company, 
whose  certificate  provided  that  "all  assessments 
and  dues  must  be  paid  within  thirty  days  of  the 
date  of  the  notice"  calling  therefor,  does  not, 
by  failing  to  pay  within  that  time,  lose  his 
membership,  but  is  precluded  from  claiming  ben- 
efits for  an  injury  received  after  the  assessment 
became  due,  until  its  payment. — National  Ma- 
sonic Ace.  Ass'n  v.  Burr  (Neb.)  62  N.  W.  466. 
4  1  Xeb.  256. 

[d]      (Wis.!    1*97.) 

A  by-law  of  a  beneficial  order,  providing 
that  any  member  failing  to  pay  an  assessment 
within  30  days  after  notice  "shall  stand  sus- 
pended," is  self-executing:  and  one  so  in  ar- 
rears at  his  decease  was  not  "a  member  in  good 
standing,"  within  the  requirements  of  a  benefi- 
cial certificate. — Freckmann  v.  Supreme  Coun- 
cil of  Royal  Arcanum  (Wis.)  70  N.  W.  1113. 

§   176.    Question  for  jury. 

(Neb.j   1S95.) 

In  an  action  for  benefits  under  an  acci- 
dent policy,  on  an  issue  as  to  wdiether  plaintiff 
had  sent  to  the  company  an  assessment  before 
he  received  the  injury,  there  was  evidence  that 
he  had  mailed  a  check  to  the  company,  which, 
in  due  course  of  mail,  would  have  reached  it  be- 
fore that  time,  and  evidence  tending  to  show  that 
it  did  not  reach  the  company  until  afterwards. 
Held,  that  the  question  was  for  the  jury. — Na- 
tional Masonic  Ace.  Ass'n  v.  Burr  (Xeb.)  62 
N,  W.  466. 

44  Neb.  256. 

§    177.   Estoppel  to  claim  forfeiture. 

(Wis.!    ISMi.l 

The  secretary  of  a  mutual  benefit  asso 
ciation,  without  authority,  entered  into  a  con- 
tract of  insurance  with  assured,  providing  against 
the  liability  of  the  association  in  case  of  suicide. 


Afterwards  a  by-law  was  adopted,  providing 
against  such  liability,  and  a  new  form  of  certifi- 
cate issued  in  accordance  therewith.  The  as- 
sured was  urged  to  exchange  his  old  certificate 
for  one  of  the  new  form,  and,  it  also  appeared, 
had  paid  at  hast  two  assessments  for  death  by 
suicide.  Held,  that  on  the  death  of  the  assured 
by  suicide  the  company  was  not  estopped  from 
pleading  the  violation  as  a  forfeiture  of  the  con- 
tract.—McCoy  v.  Northwestern  Mutual  Relief 
Ass'n  (Wis.)  66  N.  W.  697. 

92  Wis.  f,77. 

§   178.    Reinstatement  after  forfeiture. 
(Iowa;    1895.) 

A  mutual  benefit  society  agreed  with  a 
member,  who  had  forfeited  her  membership,  to 
accept  her  note  for  a  certain  amount  and  $5  in 
cash,  in  payment  of  past  dues,  and  to  reinstate 
her,  on  receipt  of  a  satisfactory  health  certifi- 
cate. The  society  refused  to  accept  the  certifi- 
cate sent,  and  demanded  a  re-examination. 
After  the  negotiations  for  a  re-exammation  had 
fallen  through,  the  member  made  a  proposition 
for  a  settlement,  which  was  declined  by  the  so- 
ciety, it  claiming  that  the  member  was  wholly 
in  fault,  but  the  note  and  postal  order  for  $5 
were  retained.  The  order  was  cashed  by  an 
employe  of  the  society  through  mistake,  but  no 
attempt  was  ever  made  to  collect  the  note.  No 
assessments  were  afterwards  paid  by  the  mem- 
ber prior  to  her  death,  which  occurred  four 
years  afterwards,  nor  were  notices  sent  to  her. 
Held,  that  the  society  did  not  waive  its  rights 
to  demand  a  satisfactory  health  certificate  as  a 
prerequisite  to  the  member's  reinstatement.— 
Garretson  v.  Equitable  Slut.  Life  &  Endow- 
ment Ass'n  (Iowa)  61  N.  W.  952. 

93  Iowa,  402. 

3.  SETTLING     DISPUTES    IN    COURTS- 
ACTIONS  BY  BENEFICIARIES. 

§   179.    Right  to  settle  disputes  in  courts. 

[a]     (Iowa:   1895.) 

Provisions  in  a  certificate  of  insurance 
that  all  disputed  claims  shall  be  arbitrated  be- 
fore suit  and  the  award  be  final  and  conclusive 
will  not  be  enforced.  54  X.  W.  1S4  (1893)  fol- 
lowed.— Pradcr  v.  National  Masonic  Accident 
Ass'n,  63  X.  W.  601. 

lb]     (Mien.!    1S95.) 

A  rule  of  a  benefit  society,  to  which  mem- 
bers subscribe  on  being  admitted,  providing  that 
the  executive  committee  shall  have  power  to  pass 
on  all  death  claims,  and  that  its  decision  after  a 
hearing  shall  be  binding  on  the  claimant  unless 
an  appeal  is  taken  to  the  highest  council  of  the 
order,  and  that  the  decision  on  appeal  shall  be 
final,  and  that  no  suit  in  law  or  in  equity  shall 
be  commenced  by  any  member  or  beneficiary 
against  such  council,  is  net  invalid  as  against 
public  policy.  —  Fillmore  v.  Great  Camp  of 
Knights  of  Maccabees  (Mich.)  61  N.  W.  7S5. 
103  Mich.  437. 

[c]     (Mich.;    1890.) 

The  beneficiary  of  a  mutual  benefit  asso- 
ciation must  enfor.  e  her  claim  under  the  pules 
of  the  association,  and,  in  the  absence  of  fraud, 
must  exhaust  her  remedy  under  the  charter  and 
by-laws  before  she  has  any  remedy  in  the  courts. 
— Fillmore  v.  Great  Camp  of  the  Maccabees 
(Mich.)  66  X.  W.  675. 

§   180.    Action  for  endowment — Pleading. 

(Iowa:    1895.) 

In  an  action  for  an  endowment  under  an 
agreement  in  a  certificate  that,  on  surrender •  of 
the  certificate,  after  having  been  kept  in  force  for 
10  full  years,  the  association  will  pay  the  holder 
his  full  share  of  the  endowment  fund  of  the  as- 
sociation, not  exceeding  $1,000.  plaintiff  must  al- 
lege the  amount  of  her  share  in  the  endowment 
fund  of  the  defendant  association. — Gougower  v. 
Equitable  Mut.  Life  &  Endowment  Ass'n  (Iowa) 
63  X.  W.  192. 
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J   181.    Action  on  certificate. 
(Mich.  I    L885.)  . 

The  boldi  r  of  a  ibersbip 

In  a  m  wnil  '"  frozen  that 

suit     I  ','"""' 

months  next  after  the  dentl  ol  8aid  person  Here 
hall  bavi 

after  the  expiration  of  that  ti ,  where 

I   to  pay  the  claim  in  it.s 

o  p mi    15  daj  b  afti  r  the  member  g 

tt  v.  P  ople'a  -Mut.   Ben.   Soc. 
.1   N.   W.   BTi 

5    182.   Defenses. 

|u]     (Mich.  I    iv>:;.> 

in    ,,    i   tiot matured  mutual  bi 

certificates,    thi     di   ei    ••    thai    the 
prematun  lj  brought,  on  the  ground  that,  under 
the  by-laws,  the  I  res  sun  i   ■ 
until  certain   pn  e  bad,   and 

if  there  was  no  monej  in  I  he  tres  nr; 
the  certificates,  an  assessment  would  have  to 
ible,  where  it  did  not 
ir  that  the  failure  to  pay  was  for  want  ol 
funds  in  the  treasury.— Wheeler  v.  Supri  me  bit 
ting  of  Order  of  Iron  Hall  (Mich.)  68  N.  W . 
229. 

|b]      (Minn.:    1S1XJ.1 

A    benefit    certificate,    providing   for   the 
payment  of  a  weeklj   indemnity  in  case  ol  dis 

ability,    required    thai    the    medical    exan c 

should  see  the  member  personally  at  least  once 
a  week  during  tht  disability,  and  certify  to  the 
same  in  the  proof.  Held  that,  where  the  fail- 
ure of  the  examiner  to  see  the  applicant  was 
rinsed  either  bv  his  own  neglect,  or  by  the  m  - 
lect  of  the  secretary  of  the  council  to  which  the 
applicant  belonged  to  notify  him  of  the  appli- 
cant's disability,  the  absence  of  bis  eertifii  ate 
was  no  defense  to  an  action  for  the  indemnity. 
—Young  v  Grand  Council  of  Ancient  Order  of 
Aztecs  (Minn.)  65  N.  \V.  933. 
63  Minn.  506. 

§   183.   Evidence. 

[a]     (Mich.;   181)4.) 

In  an  action  on  a  benefit  certificate 
which  was  made  payable  to  plaintiff  when  is- 
sued and  the  beneficiary  of  which  could  not  be 
changed  by  the  assured  by  will  or  otherwise, 
the  declarations  of  the  assured,  after  the  cer- 
tificate was  issued,  that  she  had  misrepresented 
her  age,  are  not  admissible, — Tessmann  v.  Su- 
nreme  Commandery  of  the  United  Friends  of 
Michigan  (Mich.)  61  N.  W.  201. 
103  Mich.  185. 


(§  186)      lOlfl 


[1.]     (Mich.;   is<»e.) 

In  an  action  on  a  fraternal  accident  pol- 
icy providing  that  the  company  should  not  be 
liable  in  an  amount  greater  than  that  realized 
from  the  assessment  of  the  members,  the  bur- 
den of  proof  is  on  the  company  to  show  that 
the  amount  realized  by  the  assessment  was 
less  than  the  amount  claimed:  the  matter  be- 
ing peculiarly  within  its  knowledge.— Gnau  v. 
Masons'  Fraternal  Accident  Ass'n  of  America 
(Mich.)  67  N.  W.  546. 


nttylng    mercantile    concerns    against      excess 
losses"  i  tu  ed  bj    thi 

to    whom    fin  h    c rim    hud    i 

on  credit,  such  losses  being  ascertain! 
com  the  actual 

.  •  nt.  ol  the  ti 

i  d  amount. 
out  ■,  policy,  to  i  ear,  in  which 

ilated  thai  the  pn  wind. 

the  1  per  cent,  n 

than  ¥90.000,     When  the  policy  bad  run 
p,  ,   .  and  7  days  the  insurer,  being  Insol- 

vent    made  an  a  "f  >« 

creditor        During  the  time  the  policy  ran.  the 
total  i im  "i    »ales  ol  the  insured  wai 

UOO      1  or  tic  | 

oss,  held,   the   1   per  ■  lid   b<    com 

putcd  on  this  am it,  and  KJ.UUU 

Smith    v.    Natl-         ■         i   Ins.   Co. 
(Mum. I  68  N.  W.  28. 
II, I      iMiiin.:    is'ic.i 

The  policj  oi  the  A.  Co.  ran  the  full  year 
for  which   it   was  issued,  and  9  days  th.-r 

resaid.  By  the  terms 
of  the  poliej  thi  insured  was  barrel  from  re- 
made final  proo. 
of  its  year's  loss.-s  within  :;ii  days  utter  the  ex- 
piration of  the  year,  which  it  failed  to  do.  Held, 
the  assignment  was  a  breach  ol  th< 
and  the  insure, 1  was  entitled  to  recover  on  a 
quantum  meruil  without  furnishing  such  proof 
of  loss  —Smith  v.  National  Credit  Ins.  Co. 
(Minn.)  68  N.  W.  28. 

[c]      (Minn.;    1896.)  .     .      . 

B.   took  out   a   similar  policy,   which  had 
run  but  a  part  of  the  year  for  which  it  wa 

■  insurer  assigned  as  aforesaid. 

During  this  time,  B.  did  not  suffer  a  sufficient 

nt  of  loss  to  enable  him  to  recover  for  the 

under  the  policy;    but,  during  the  whole 

year  for  which  tie  policy  was  issued,  he  did. 

Held,  he  is  not  entitled,  as  against  the  funds  iR 

iiids  of  the  insurance  commissioner,  d 
ited   under  Gen.  St.    1894,  §  3332,  to  treat  the 
insurer  as  a  going  concern    for  the   balfl.1 
the  year,  so- as  to  recover  for  losses  occurring 
subsequent  to  the   assignment.— Smith   v.    Na- 
1  Credit  Ins.  Co.  (Minn.)  68  N.  \V.  28. 

Id]     (Minn.;    1806.)  .     ., 

The  D.  corporation  took  out  a  similar 
policy,  which  ran  also  but  a  part  of  the  year, 
when  the  insurer  assigned  as  aforesaid.  Dur- 
ing this  time  the  insured  suffered  no  loss.  Hi  Id, 
it  was  not  entitled  to  rescind  the  contract  and 
recover  back  thi  whole  premium  paid,  and  was 
only  entitled  to  recover  back  the  unearned  pre- 
mium for  the  balance  of  the  year  subsequent 
to  the  assignment.— Smith  v.  National  Credit 
Ins.  Co.  (Minn.)  68  N.  W.  28. 

[e]     (Minn.;    1886.) 

Policy  holders  having  claims  for  unearn- 
ed premiums  are  entitled  to  participate  in  the 
funds  in  the  hands  of  the  insurance  commission- 
er—Smith v.  National  Credit  Ins.  Co.  (Minn.) 
OS  N.  W.  28. 
[f] 


£   184.   Question  for  jury. 

(Mich.;    1896.)  .  „...,.. 

Whether  a  person  is  totally  disabled  from 
following  any  avocation,  within  a  benefit  insur- 
ance certificate,  is  for  the  jury.— Starling  v.  Su- 
preme Council  Royal  Templars  of  Temperance 
(Mich.)  (iti  N.  W.  340. 

XV.    INSURANCE   COMPANIES. 

Mutual  benefit  companies,  see  ante,  §§  149-153. 
fire  companies,  see  ante,  §§   141-1-17. 

§   185.    Rights    of    policy   holders    on    in- 
solvency. 

[a]     (Minn.;    1896.) 

The  defendant  insurance  company  was 
engaged  in  the  business  of  insuring  or  indem- 


iMiim.:     1S!)(!.) 

The  insured  was  also  entitled  to  recover 
1  U  the  unearned  premium  for  the  halanceof 
the  year  after  the  assignment.— Smith  v.  Na- 
ti  mal  Credit  Ins.  Co.  (Minn.)  68  N.  W.  28. 

[g]     (Minn.:    1S96.)  . 

The  assignment  of  a  credit  insurance 
company  terminates  policies  as  to  losses  there- 
Mi,  ,  occurring  to  the  holders  by  reason  of  cred- 
it giyen  —Smith  v.  National  Credit  Ins.  Co. 
(Minn.)  68  N.  W.  28. 

§   186.    Foreign  insurance  companies. 

[a]     (Iowa;    1S!)(>.)  . ,.        ..     . 

McClain's  Code,  §  1144,  providing  that  no 
insurance  company  incorporated  under  the  laws 
of  another  state  shall,  directly  or  indirectly,  take 
risks  or  transact  any  business  of  insurance  in 
Iowa  unless  possessed  of  $200,000  actual  paid- 
up  capital,  and  that  any  such  company  desir- 
ing to  transact  business  in  Iowa  shall  file  with 
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the  auditor  of  state  a  copy  of  its  charter,  and 
a  statement  showing  certain  facts  regarding  its 
condition,    is    not    unconstitutional. — Barker    v. 
Lamb  &  Sons  (Iowa)  GS  N.  W.  6S6. 
[b]     (Wis.;    1896.) 

Rev.  St.  1878,  §  1219,  provides  that  all  for- 
eign lire  and  inland  navigation  insurance  com- 
panies doing  business  in  Wisconsin  shall  pay  to 
the  state  each  year,  as  a  license  fee.  2  per  cent, 
on  the  gross  income  of  the  preceding  year  on 
business  transacted  within  the  state.  Section 
1220  requires  every  foreign  company  doing  a 
life  or  accident  insurance  business  to  pay  an  an- 
nual license  fee  of  !?300  "for  the  transaction  of 
such  business,"  while  domestic  companies  are 
subjected  to  an  additional  tax  of  2  per  cent,  on 
their  cash  receipts  for  the  preceding  year.  By 
the  subsequent  statute.  Laws  1880,  c.  105,  as 
amended  (Sanb.  &  B.  Ann.  St.  §  1953a),  it  is  pro 

■  - ;  1...1    <-Un«-   c  A_n!«m    ..  -v— ;  J 4.   : ■     . 


eign  mutual  fire  insurance  company  for  claims 
due  from  policy  holders  within  the  state,  ap- 
plies to  an  action  by  a  "trustee"  of  such  an 
Ohio  company,  the  same  functions  being  exer- 
cised under  the  laws  and  practice  of  Ohio  by  a 
trustee  that  are  exercised  by  a  receiver  under 
the  laws  of  Wisconsin.— Mansfield  v.  William 
Becker  [..■.■Ml, or  Co.  (Wis.)  68  N.  W.  411. 
93  Wis.  056. 

§   188.    —   Effect  of  noncompliance  with 
law. 

[a]     (Iowa;    1806.) 

Under  McClain's  Code,  §  11-14,  prohibiting 
foreign  insurance  companies  from  transacting 
business  in  Iowa  unless  possessed  of  a  certain 
capital,  and  complying  with  other  conditions 
named  therein,  the  receiver  of  a  foreign  insur- 


amenaen  (i^ano.  iV  rs.  Ann.  St.  §  19S3a),  it  is  pro-  uameu  inerem,  uie  receiver  of  a  foreign  insur- 
vided  that  foreign  accident  insurance  companies  ''  ance  company  which  has  not  complied  with 
shall  be  subject  to  the  same  fees  and  taxes  as  !  snch  provisions  cannot  maintain  in  Iowa  an  ac- 
are  paid  by  tire  insurance  companies  doing  busi-  !  tion  upon  premium  notes  given  for  insurance 
ness  in  the  state.  Held,  that  a  foreign  company  written  upon  property  situated  within  Iowa.-- 
doing  both  a  life  and  an  accident  insurance  busi-  :  Barker  v.  Lamb  &  Sons  (Iowa)  68  N.  W  686 
iiess  in  the  state,  which  has  paid  the  fee  of  $300,  !  Mll  ,»,,„,,  ,u«-. 
is  subject  also  to  the  payment  of  2  per  cent,  on       l    J    <ra*      .'   1SJ"> 

the  premiums  received  from  its  accident  busi-!,  ,  .f-  toreign  i>  utual  benefit  society  which 
ness  for  the  preceding  year— Travellers'  Ins.  Co.  !  ntls,  fa,Ie9  t0  comply  with  the  laws  of  the  state. 
v.  Fricke  (Wis.)  68  N.  W.  958.  ;  ?nd   ls   therefore   forbidden,    under   penalty    (1 

:  How.   Ann.  St.  §  4225).  to  do  business  in  the 
s  i  b-7  tut   *      i  I state,  cannot  sue  under  2  How.  Ann.  St.  5  8136 

§  187.   Mutual  companies.  |  t0   re0OTer   money    assessed    against   its   mem- 

la]     (Iowa;   1890.)  I  bers   in   the   state,    and   which    was   voluntarily 

A  compliance  with  a  statute  requiring  for-  |  Paid  by  such  members  to  defendant,  its  agent. 
eign  insurance  companies  desiring  to  do  busi-  [  tor  the  use  of  the  company,  as  the  claim  "arose 
ness  in  the  state  to  first  file  with  the  superin-  !  out  of"  forbidden  acts,  within  the  statute.— 
teudent  of  insurance  authority  to  accept  serv-  j  PeoplVs  Mut.  Ben.  Soc.  v.  Lester  (Mich.)  63  N. 
ice  of  process  in  their  behalf  is  conclusively  pre-  !  W.  977. 
sumed  from  the  transaction  of  business  by  such  [  105  Mich.  716. 

a  company  in  the  state.— Sparks  v.  National  Ma-       [cJ    (Mlch  .  1S05  > 


sonic  Ace.  Ass'n  (Iowa)  69  N.  W.  678. 

[b]     (Iowa;    1890.) 

Under  Bev.  St.  Mo.  §  5915,  providing  that 
any  person  who  receipts  for  money  on  account 
of  any  insurance  company  not  authorized  to  do 
business  in  the  state  for  a  policy  in  such  com 


Sess  Laws  1893.  Act  No.  74,  making  it 
a  penal  oflense  to  solicit  insurance  for  a  non- 
resident person  or  corporation  without  procur- 
ing from  the  insurance  commissioner  a  certifi- 
cate of  authority  showing,  among  other  things, 
that  the  nonresident  has  complied  with  the  in- 


uu>m™  '"  ,ut  aiuie  ioi-  a  poncy  in  sucn  com-  rnai  tne  nonresident  has  complied  with  the  in- 
pany,  though  the  same  may  not  be  required  of  i  surance  laws  of  the  state,  and  has  appointed  an 
him  as  agent,  or  who  makes  any  contract  for  i  attorney  on  whom  process  may  be  served  is  not 
such  company,  shall  be  deemed  its  agent,  evi-  i  in  conflict  with  the  section  of  the  United'states 
dence  that  the  general  agent  of  a  foreign   in-    constitution    prohibiting   a   state    from   discrim- 

surance  company  solicited  applications  in  Mis-  I  inating  against  the  citizens  of  other  states 

souri  which  w  ere  forwarded  by  him  to  the  home  !  People  v.  Gay  (Mich.)  65  N    W    992 
office,   where  they   were   entered   on   the   com-       . H1     .... 
pany's    register,    the    applicants    paying    such        l    J.    <M,nn-i   1806.) 

agent  a  membership  fee,  and  that  another  per-  I  An.  insurance  company   which   has  not   corn- 

son  in  the  company's  pay  afterwards  collected  I  nlied  witn  the  prerequisites  to  doing  business  in 
assessments  in  Missouri  from  the  applicants,  the  state  (Gen.  St.  1S94,  §§  3157,  3161,  3167, 
sufficiently  shows  that  the  company  was  trans-  3199)  cannot  recover  premiums  on  a  contract  in- 
aeting  business  in  that  state,  though  it  was  pro-  curing  property  located  in  the  state,  whether  the 
vided  in  the  applications  that  they  should  not  ,  contract  was  made  within  or  without  the  state 
be  binding  until  approved  by  the  secretary  in  |  — Seamans  v.  Christian  Bros.  Mill  Co.  (Minn  i 
Iowa.— Sparks  v.  National  Masonic  Ace.  Ass'n  i  68  N   W    1065  l  ' 

(Iowa)  69  N.  W.  678. 


[c]     (Minn.;    1806.) 

The  statute  imposing  conditions  precedent  on 


le]     (Wis.;   1805.) 

A  contract  by  a  foreign  insurance  com- 
pany insuring  property  in  Wisconsin  necessarily 


-—  ~   •......,,,.    .uji.vc.up,    ^.uuumuua   pieteucni  ur 

the  doing  of  business  in  the  state  by  insurers  ap-  I  ■  .--«._-»   " -— -»—  ™i™oi,ij 

plies  to  foreign  mutual  insurance  associations  !nvo'ves  tne  doing  of  business  in  that  state,  with- 
whieli  are  unincorporated.— Seamans  v.  Christian  \nn}}le  meamnS  "I  Sanb.  &  B.  Ann.  St.  §§  1915- 
Bros.  Mill  Co.  (Minn.)  68  N.  W.  1065.  lyl9'   providing  that,   except  on  certain   condi- 

[d]     (Wis-   IS06)  tl0"S'   DO   ioreiKn    nre   insurance   company    shall 

Laws"l893,  c.  293.  which  provided  that  I  ,  direct'y  or  indirectly  take  risks  or  transact  any 
all  foreign  mutual  fire  insurance  companies  that    buslness  of  insurance  in  this  state,"  and  assess- 
been  declnrprf   in=r,iT7cni-  ci,„„i,i  „„n„„t   .■„!]  ts  on  the  policy  holder  cannot  be  recovered, 


—  —  —  -  — -  passage  v±  ou.vj  <■ ,_,.,  ,,  a&  uui  i  e- 
stneted  to  claims  actually  payable  at  that  time, 
so  as  to  become  the  proper  subject  of  an  ac- 
tion, but  included  claims  on  then  existing  pre- 
mium notes  for  assessments  made  and  noti- 
fied after  such  enactment.— Wvman  v.  Kimber- 
ly-Clark Co.  (Wis.)  67  N.  W.  932. 

93  Wis.  554. 

te]     (Wis.:    1806.) 

Laws  1893,  c.  293,  prescribing  a  six-months 


INTENT. 


Fraudulent  intent  of  grantee,  see  "Fraudulent 

I  '"'iveyances."   SS  17-22. 
Of  testator,  construction  of  will,  see  "Wills," 

34. 


.  ";»»  -LOJ70,  c.  ^»;>,  prescribing  a  six-months  |      34. 
limi'.uion  for  actions  by  a  "receiver"  of  a  for-    Opinion  evidence  of,  see  "Evide-nce,"  §  50 
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INTEREST. 


I.  RIGHT  TO  INI  !  '  1-0. 

II     i;a  i  i:  OF  INT]      I  1  9. 

111.   RUNNING  OF  INTEREST,  §8  10-14. 

See,  also,  "Usury." 
\    ..        .   ■  m  action  i  Insurance," 

ntting  timber,  see 

"I  N- 

\s  eli  e  "Daraag 

i  „   ;,.   i  ii  at  o    tax,  see    1 

C esl  Usui 

,,i  mandate,  see    Ap- 
peal," §  -'■'"■ 

ill  hi  paym  >nt,  right  bo  torecjot     a 
see  "Mortgages,"  4  53.  . 

-i  in  judgment  for  forfeiture  or 

"Bail,1  .  ,,         „  .  a 

Increasing  rate  after  maturity,  T,    So. 

lity  of  garnishee,  see  "Ger tent,    |» 

Persona  '  """"  '"'  administrator, 

"Executors  and   Vdministrators,     s  .54. 

■  "Negotiable  Instruments, 

Special  laws  regulating,  see  "Constitutional 
Law,"  |  18. 

I.    RIGHT  TO  INTEREST. 

On  claim  against  decedent's  estate,  see  "Execu- 
tors ami  Administrators,"  8  26.     _ 

On  damages  allowed  in  condemnation  proceed- 
iui  s  see  "Eminent  Domain,"  §  38. 

Right  of  partner  to  interest  on  advances,  see 
"Parti  5  SO. 


rent  from 

,    which  tl 

i  iMich.)  HI  N.  \\. 

LOS  Mich 
§   4.    On  default  for  nonpayment  of  inter- 

ilOlll. 

(W1».J    18tM   I  ., 

On  i  il    u    nol   ■  rror  to  allow 

in   writini  by    the   mortgagor. 

iv.  Southwestern  Land  Co.  (Wie.)  01  X. 
\\  .  282,  80  Wis.  10. 

§   5.    On  claim  for  work  under  sewer  con- 
tract. 

(Minn.;     IS'iC.i 

\     ontract    with    a    city    pronded 
plaintiff  should  be  paid  a 
building  certain  sewers  on  the  n  and 

acceptai I  tl"'  work.      It   also  provided  for 

the  granting  of  estimates  durii 

of  the  work,  and  for  paying  the  same  when 

was    money    in    the   treasury    applicable 
;    of  such   work;     but   no   inter- 
est   was    to    be    allowed    on    them.      Durii 

I. hi   no  warrants  were  issued  therefor,  or  any- 
thing paid   thereon  until  after  the  work 
completed   and   accepted,   and   the  amount   due 

therefor    allowed,    when    warrants    wi 
from    time  to  time,   and   paid   to  the  amoui 

ipective  e  Held,  that  the  sums 

paid  on  su<-h  warn, nts  wen  a  pro  tanto 

n  il  e  debt  then  due  as  an  entirety,  and  not  on 

ates,   and   that   plaintiff  is   entitled  to  in- 

on  his  debt,  including  the  amount  of  the 

rom  the  date  oi 

of  the  work.— J.  D.  Moran  Ma 

Co    v.  City  of  St.  Paul  (Minn.)  07  N.  \V.   1000. 


§   1.    In  general. 

In]     (Neb.)    is!>.->.)  .     .    „ 

In  an  action  by  one  surety  against  co- 
sureties for  contribution,  plaintiff  is  entitl  I  to 
interest  on  the  amount  paid  by  him  from  the 
date  of  such  payment.— Smith  v.  Mason  (Neb.)  fid 
N.  W.   II. 

44  Neb.  G10. 

[bl     (Wis. j     189(i.)  .     ,         ,       ,         ... 

A   grantor   conveyed   timber   land,    witti 

special  warranty  without  reference  to  a  previ- 

mce  by  him  to  another  of  part  of  the 

timbi  r  standing  on  the  land.     After  the  second 

conveyance  the  grantee  of  the  timber  entered. 

and   cut    the   same,   and   paid   the   grantor   the 

agreed   price  therefor.      Held  that,  in  allowing 

rantee  of  the  land  the  amount  so  paid  the 

grantor  as  an  offset  against  the  unpa  d  bal   aci 

of  the  price  of  the  land,   interest    at   thi 

-hould  be  allowed  on  said  amount  from 
the  time  it  was  paid  the  grantor,  since  it  was 
the  grantor's  duty,  on  receiving  the  money,  to 
turn  it  over  to  the  grantee  of  the  land.— Gates 
v.  Parmly  (Wis.)  G7  N.  W.  739. 
93  Wis.  294. 

§  2.    On  money  received  for  another's  use. 

(Nel>.;    1890.)  ,    . 

\Vi  d  is  paid  a  bank  for  the  put 

of  having  it  paid  to  the  person  entitled  thereto, 
and  the  bank,  in  violation  of  the  trust,  transfers 
the  fund,  ■>.  to  a  receiver  appointed 

for  it,  the  cestui  que  trust  is  entitled,  on  recover- 
ing the  fund  i  E  the  receiver,  to  7  per  cent,  inter- 
est  thereon,   under   Comp.   St.   c.   44.   providing 
that  interest  shall  be  allowed  "on  money  n 
tll  the  ;. other,  and  retained  without   the 

owner's    consent,    express    or    implied."     ' 
Nat   Bank  v.  Coldwater  Nat.  Bank  (Neb.)  b9  N. 
W.  115. 
§   3.    On  rent  installments. 

(Mich.;    1891.)  ,       .         ,    ,, 

In   trespass    against    one    who   has   held 

possession  of  plaintiff's  premises  after  tcrmina- 


§   6.    Necessity  of  demand. 
(\\  in.;    1897.)  , 

Where  a  note  duly  dated  provides  that  in- 
terest shall  be  payable  semiannually  thereafter, 

the  interest  becomes  due  on  a  day  certain,  ren- 
dering demand  therefor  unnecessary. — Zautcke 
v  North  Milwaukee  Town-Site  Co.  No.  3  (Wis.) 
69  N.  \X.  978. 


II.    RATE  OF  INTEREST. 

Rate  payable  on  redemption  from  mortgage  sale, 
see  "Mortgages,"  §  99. 

§  7.   In  general. 

[al     (Mich.;    1806.)  _ 

Where  a   mortgage  note   provided   7  per 
cent,  interest  for  the  first  two  years  and  10 
cent    thereafter,  and  the  mortgagee,  on  default  in 
interest  within  the  first  two  years,  elected,  under 
the  mortgage,    "  de  lare  the  whole  amount 
and  su,  e  should  allow   inter- 

est at  7  per  cent.— Shelden  v.  Barlow  (Mich.)  66 
N.  W.  338. 

[b]     (,\eh.;    189.".)  „  ,  ., 

Comp.  St.  e.  77,  §  1S1.  expressly  provides 
that,  on  foreclosure  of  a  valid  tax-sale  certifi- 
cate the  holder  is  entitled  to  recover  interest  on 
the  amount  bid  at  th-  sale,  and  on  the. several 
sums  paid  for  subsequent  taxes  at  the  rate  of 
"ii  per  cent,  per  annum  from  the  date  of  the 
sale  and  said  payments,  respectively,  until  the 
ion  of  two  years  from  the  date  of  tne 
purchase,  and  10  per  cent,  interest  thereon^ after 
that  period.— Osgood  v.  Grant  (Neb.)  62  N.  \\  . 
894. 

44  Neb.  3o0. 

§   8.    On  foreclosure  decree. 

(Neb.;    1895.)  ,  .  . 

The  mortgagor  could  not  object  to  a  de- 
cree in   foreclosure   based   on   a  mortgage  bond 
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bearing  interest  at  6  per  cent,   until  maturity, 
And  10  per  cent,  thereafter,  which  drew  interest 
at  7  per  cent,   from   the  date  of  its  rendition. — 
Haveinever  t.  Paul  (Neb.)  03  N.  W.  932. 
45  Neb.  373. 

§   9.    Legal  rate. 

[a]  (Mich.;    1S95.) 

When  ■■•  dowress  purchases  the  mortgage 
nn  land  in  which  dower  is  assigned  her,  the  rate 
of  interest,  as  b:tween  herself  and  the  remain- 
der-man. is  (In  legal  rate  of  interest,  and  not 
that  stipulated  in  the  mortgage.  —  Hodges  v. 
Phinney  (Mich.)  C4  N.  W.  477. 

[b]  (Mich.  |    ISSMi.) 

How.  Ann.  St.  §§  5360,  53G1,  providing 
for  the  payment  of  interest  on  the  university 
fund,  but  without  specifying  the  rate,  impliedly 
fixed  the  same  at  7  per  cent.,  that  being  then  the 
legal  rate:  and  the  rate  so  established  for  such 
fund  was  not  affected  by  a  subsequent  modifica- 
tion of  the  usury  law.  changing  the  legal  rate  of 
interest  on  money  to  6  per  cent. — Regents  of 
University  of  Michigan  v.  Auditor  General 
(Mich.)  G6  N.  W.  956. 


III.    RUNNING  OF  INTEREST. 

§   10.   In  general, 
fa]     (lovra:   18!l<:.> 

Where  a  note,  payable  to  testator  with 
interest,  provides  that,  instead  of  the  maker 
paying  the  same  in  testator's  lifetime,  the 
amount  of  the  note  may  be  deducted  from  the 
Bhare  of  testator's  estate  to  be  left  the  maker, 
the  interest  on  the  note  ceases  to  run  on  the 
death  of  testator,  the  rights  of  testator's  cred- 
itors not  being  involved. — In  re  Newcomb's  Will 
(Iowa)  67  N.  W.  5S7. 
Ill]     (Nel>.:    I.s:i7.) 

A  daughter  who  has  made  no  demand  dur- 
ing her  father's   lifetime  for   repayment  of   a 
gratuitous   loan  to   him  is  entitled   to  interest 
thereon  only  from  the  date  of  filing  her  claim 
ist  his  estate.— Bell  v.  Rice  (Neb.)   70  N. 

w.  ao. 

8  11.    From  demand,  of  payment. 
(Wis.;    1896.) 

Where  a  tendor  sold  goods  on  an  open 
account  for  a  series  of  years,  and,  from  time  to 
time,  sent  statements  in  which  no  interest  was 
claimed,  and  no  demand  was  made  for  payment 
except  the  drawing  of  drafts  on  the  vendee, 
which  were  paid,  it  was  error  to  allow  the  ven- 
dor interest  on  the  monthly  balances. — Ryan 
Drug  Co.  v.  Hvamhsahl  (Wis.)  65  N.  W.  873! 
92  Wis.  62. 

§   12.   From  beginning  of  suit. 

[a]  (ili.li.:   18!>r>.i 

Where  a  certificate  of  deposit  provides 
for  interest  if  the  deposit  remains  for  one  year, 
<m  suit  by  the  holder  within  one  year,  interest 
runs  only  from  the  time  the  suit  was  brought. — 
Beardsley  v.  Webber  (Mich.)  62  N.  W.  17.". 
104  Mich.  88. 

[b]  (Wis.;    1805.) 

Interest  on  the  sum  found  due  to  one  part- 
ner on  settlement  of  partnership  transactions  in 

t  brought  for  that  purpose,  the  existence  of 
the  partnership  being  disputed,  should  be  allow- 
ed from  the  beginning  of  the  suit,  and  should  not 
exceed  the  sum  agreed  on  in  the  contract.  — 
Green  v.  Stacy  (Wis.)  62  N.  W.  627. 

90  Wis.  46. 

I    13.    Suspension  during  litigation. 
(Mich.;    1895.) 

The  failure  cf  defendant  to  tender  the 
amount  due  on  a  contract,  with  interest,  pre- 
the  susp(  nsion  of  interest  on  the  amount 
due  pen. ling  litigation  by  plaintiff  for  relief 
thereon  to  which  he  was  not  entitled.— Anderson 
v.  Smith  (.Mich.)  65  N.  W.  615. 


§   14.    Method  of  computation. 
(Minn.:    1S!tr,.> 

Where  partial  payments  are  made,  inter- 
est is  to  be  computed  by  applying  the  payment 
first  to  interest  due,  and  then  to  the  principal, 
but,  if  the  payment  be  less  than  the  interest, 
the  surplus  of  interest  is  not  to  be  taken  to 
augment  the  principal. — Betcher  v.  Hodgmau 
(Minn. I  65  N.  W.  96. 
63  Minn.  30. 


INTERLOCUTORY  ORDERS. 

When  appealable,  see  "Appeal,"  §  21. 

INTERNATIONAL  LAW. 

See  "Aliens";    "Conflict  of  Laws";    "Extradi- 
tion." 


INTERPLEADER. 

Jurisdiction   of   proceedings    begun   in   another 
court,  see  "Courts,"  §  25. 

[a]  (Mich.;    1895.) 

In  interpleader,  the  fact  that  one  of  the 
defendants  threatens  to  appeal  does  not  warrant 
complainant  in  refusing  to  pay  the  money  into 
court,  as  required  by  the  decree,  under  a  penalty 
of  a  dismissal  with  costs  to  defendants.— Look 
v.  McCahill  (Mich.)  63  N.  W.  SOS. 

[b]  (Nell.;    1807.) 

A  Nebraska  bank  sued  the  beneficiary  of 
a  life  insurance  policy  in  Connecticut,  the  home 
of  the  insurance  company,  and,  having  recov- 
ered judgment,  instituted  scire  facias  against 
the  company.  In  the  meanwhile,  one  claiming 
to  be  the  assignee  of  the  policy  sued  the  com- 
pany thereon  in  Nebraska,  he  not  having  ap- 
peared in  the  Connecticut  proceedings,  nor  be- 
come subject  to  the  jurisdiction  of  that  court. 
'Bold  that,  under  Code  Civ.  Proc.  §  48.  the  com- 
pany  was  entitled  to  an  order  requiring  the 
plaintiff  in  the  scire  facias  proceeding  to  inter- 
plead in  the  latter  action,  to  an  order  permit- 
ting it  to  pay  the  funds  in  its  hands  into  court, 
and  to  be  thereupon  dismissed  and  discharged 
from  liability  for  the  fund,  and  to  an  injunction 
against  the  prosecution  of  the  scire  facias  pro- 
ceeding till  said  action  was  finally  determined. 
—Hartford  Life  Annuity  Ins.  Co.  v.  Cummings 
(Neb.)  69  N.  W.  782. 


INTERPRETATION. 

Of  contracts,  see  "Contracts,"  §§  2(>-36. 
Of  foreign  writings,  see  "Evidence,"  §  85. 


INTERPRETERS. 

Allowing  accomplice  to  translate  defendant's 
written  instructions  for  committing  the  crime, 
see  "Criminal  Law,"  §  63. 


INTERROGATORIES. 

See  "Deposition,"  §  5;    "Discovery,"  §  4. 

INTERRUPTION. 


Of    adverse   possession,    see    "Adverse   Posses- 
sion," §§  23.  24. 
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INTERSTATE  COMMERCE. 

See  "Constituti.,i,;il  Law,"  §§  48  52. 

INTERVENING  CAUSES. 

See  "Negligence,"  §  12. 

INTERVENTION. 

See  "Parties,"  §5  11-13. 

INTESTACY. 

See   "Descent   and    Distribution*';    "Executors 
and  Administrators." 

INTOXICATING  LIQUORS. 

I    CONSTITUTIONALITY       *.ND      RE- 
PEAL OP  ACTS.  §§  1,  2. 
II.  LOCAL  OPTION,  S§  3-7. 
III.  LICENSES,   TAXES,    AND    REGULA- 
TIONS, §5  8-23. 
IV    ILLEGAL     SALES,     AND     MAINTE- 
NANCE OP  SALOONS,  §5  24-27. 
V    KEEPING      FOR      SALE  —  LIQUOR 

NUISANCE,  §|  28,  29. 
VI    CRIMINAL  PROSECUTION,  55  30-12. 
VII.  SEARCH  AND  SEIZURE,  §§  43,  44. 
VIII.  ABATEMENT  AND  INJUNCTION  OP 
LIQUOR   NUISANCE,  §§  45-53. 
IN    CIVIL  DAMAGE  LAWS.  §§  54-63. 
X    RIGHTS  OP   PROPERTY,  AND  CON- 
TRACTS, §§  64-07. 

Intoxication    as    affecting   capacity    to    commit 

crime,  see  "Criminal  Law,"  §  6. 
as    contributory     negligence,    see      iNegli- 

pfovlding  treatment  for  habitual  drunkards, 
police  power,  see  "Constitutional  Law,     §  44. 

Use  by  jurors,  see  "Criminal  Law,  i  liti; 
"New  Trial,"  §  20. 

I.    CONSTITUTIONALITY    AND    RE- 
PEAL OF  ACTS. 

Expression  of  subjects  in  titles,  see  "Statutes," 
8  11. 


dltiona  of  its  i  urement  of 

the  voters  do< 

invalid  lha*  ""■,'' 

Bjattei  a   vote  ol   th.    people,  who 

rmine  whether  the  law  is  to  bi 

i  .pnting.— State  v.  lork- 

ner  (Iowa)  oj  N.  W.  772. 

1,1      llonu;     IM).'.I  .    ,    , 

Such  ac<   i-  no1  a   local  or  apt 
and  docs  not  furnish  a  of  laws  in  dif- 

ferent parts  of  the  Btate,  nor  d  tea  it  violati 
quirements  that  all  laws  i 

throngl  tute.-8tate  v.  Porkuer  (Iowa) 

62  N.  W.  772. 
■  ill     (Iowa;    I8»5.) 

provision  in  gnch  act  that  its  adop- 
tion in  a  city  by  popular  vote  shall  be  a  b 

,„,,-  [aw  is  not   unconstitutional  as  granting  to 
ii  ,pie  of  a   particular  locality,   or   I 

city  council  of  cities  or  incorporated  towi 
n  ing  power,  which,  ' 

governor.      State   v.   Forkner 

(Iowa)  62  N.  W.  772. 

Adopting  provisions  of  "Mulct  Law,"  see  poat, 
II  22,  23. 

§  2.    Repeal. 

(low;.:     ISIM.^  ^    ^^t   ^^  2_th  C(n     As 

sem    c.   62),  emp  iwi  i  cipalitiea   to 

under  certain   condi 
does  not  impliedly  repeal  the  general  law 
prohibiting   the   sale   of    liquor.— State   T.    \  a;. 
Vliel  (Iowa)  61  N.  W.  241. 
92  Iowa,  476. 


|   i.   Iowa  "Mulct  Law." 

Ill]       (Iowa;     1895.)  nnt     ,    i. 

Acts  25th  Gen.  Assem.  c.  62  ("Mulct 
Law"),  entitled  "An  act  to  tax  the  traffic  in  in- 
toxicating liquors  and  to  regulate  and  control 
the  same?'  being  general  in  its  application  to  all 
ties  in  the  state  coming  within  its  terms, 
es  as  a  repeal  of  any  inconsistent  prohib- 
itory law,  and  is  not  unconstitutional  in  dele- 
•'atin"-  to  the  people  in  certain  cities  legislative 
powers  to  repeal  or  abrogate  by  popular  vote  the 
provisions  of  the  prohibitory  liquor  law.  as  the 
act  does  not  depend  on  such  vote  to  give  it  va- 
lidity but  merely  to  determine  the  limit  of  its 
operations,  and  whether  its  provisions  shall  be 
.•J  by  cities  coming  within  its  terms. 
Rhine,  J.,  dissenting.— State  v.  Porkner  (Iowa) 
62  N.  W.  T72. 

lb]     down;   181)5.)  . 

The  consent  of  the  majority  of  the  elect- 
ors provided  for  by  the  act  is  merely  a  condition 
orecedent  to  action  on  the  part  of  the  city  coun- 
cil to  which  is  then  left  the  determination  of 
the  whole  matter,  not  only  as  to  whether  t  le 
power  shall  be  created,  but  also  as  to  the  con 


H.   LOCAL  OPTION. 

§  3.   Election    to    adopt— Order    for    elec- 
tion. 

[al     (Mich.;   18i)r>.)  ,  ,_or.    

Under  the  local  option  law  of  18S0.  - 

riding  that  the  order  of  the  board  of  si 
fisors  for  an  election  "shall  be  entered  in  lull 
on  the  journal  of  the  proceedings  for  that  day, 
and  the  same  .shall  be  signed  by  the  acting  chair- 
man and  clerk  of  the  board,  before  final  ad- 
journment." it  is  sufficient  if  the  journal  for  the 
day  be  signed,  and  the  signatures  need  not .di- 
rectly follow  the  order. —Thomas  v.  Abbott 
(Mich.)  63  N.  W.  984. 
105  Mich.  687. 

Till     (Mich.;    18Jlo.)  ,     ,,    ,,. 

The  requirement  that  there  shall     issue 
an  order"  of  the  board  of  supervisors  directing 

an  election  is  satisfied  by  the  record  of  such  or- 
der in  the  journal  of  the  board,  and  the  service 
of  copies  of  the  order  on  the  officials  mimed  in 
the  act  and  the  publication  thereof.— Thomas  v. 
Abbott  (Mich.)  63  N.  W.  984. 
105  Mich.  687. 

§  4.  Notice. 

(M1C  Where  In  the  journal  of  the  board  of  su- 
pervisors, there  are  irrelevant  orders  betwei 
the  order  directing  the  holding  of  a  special  looa. 
option  election  and  the  signatures  ot  the ;  ae ting 
chairman  and  clerk  to  .the  journal  of  the  da  . 
it  is  proper,  in  the  notices  to  be  posted,  to 
.end  the  signatures  at  the  close  of  the  order 
Sing  the  election,  and  to  omit  tte  irrelevant 
orders.— Thomas   v.    Abbott  (Mich.)   03  N.    W. 

984 

105  Mich.  687. 


§   5.   Time  for  holding. 

(Mich.;    18!Hi.)  .  15o0       .„t 

The   local   option   law    (Laws   18S5J,    Act 
No    207).  5  9,  provides  that    a  propositi 
prohibition,  having  been  once  submitted  an  l  de- 
ciaed  by  the  voters  in  any  county,  shall  i 

itted   within  two  years  next  tner.:- 
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after,  but  may  be  again  submitted,  etc.,  at  the 
expiration  of  noi  less  than  two  years  after  each 
such  election.  Section  13  provides  that  a  reso- 
lution of  prohibition  shall  take  effect  on  May 
1st.  next  following  its  adoption,  and  shall  not 
be  subject  to  repeal  by  the  board  of  supervisors 
within  two  years  next  thereafter,  after  the  ex- 
piration of  which  period  the  board  may  again, 
by  a  majority  vote,  act  as  in  the  first  instance, 
and  repeal  such  resolution,  but  not  unless  a  ma- 
jority of  the  voters  shall  have  declared  against 
prohibition,  etc.  Held,  that  action  by  the  voters 
in  preparing  petitions,  and  presenting  them  to 
the  board,  or  the  order  of  the  board  in  calling  an 
election,  need  not  be  delayed  until  the  lapse  of 
two  years  after  a  previous  election. — Keefer  v. 
Board  of  Supervisors  of  Hillsdale  County 
(Mich.)  G7  N.  W.  981. 


§  6. 


—    Conclusiveness      of     determina- 
tion of  board. 


[a]     (Mich.;    1895.) 

Under  the  local  option  law  (Acts  18S9. 
No.  207.  §  61,  the  determination  of  the  board  of 
supervisors  as  to  the  sufficiency  of  the  petition 
for  a  special  election,  and  the  requisite  number  of 
electors  signing  the  same,  is  conclusive. — Thom- 
as v.  Abbott  (Mi.-h.l  63  N.  W.  98-1. 
105  Mich.  687. 

[I>]     (Mich.;    1895.) 

The  determination  of  the  board  of  super- 
visors as  to  the  result  of  a  local  option  elec- 
tion is  final.— Thomas  v.  Abbott  (Mich.)  63  N. 
W.  984. 

105  Mich.  687. 

|  7.   Proof  of  adoption. 

(Mich.;    18!>5.) 

Pub.  Acts  1889,  No.  207  (Local  Option 
Law)  §  17.  makes  the  record  or  a  certified  copy 
of  tlip  proceedings  by  the  county  board  evidence 
that  the  provisions  of  the  act  are  in  force  in  the 
county.  Section  11  provides  that  the  regularity 
of  the  proceedings  prior  to  the  adoption  of  the 
prohibitory  resolution  by  the  county  board  shall 
not  be  open  to  question  on  a  prosecution  for  a 
violation  of  the  act.  Held  that,  on  a  trial  for  an 
unlawful  saleof  liquor,  a  certified  copy  of  the  pre- 
amble and  resolution  by  the  county  board  is  suf- 
ficient evidence  of  the  existence  of  prohibition  in 
the  county,  without  proof  of  the  regularity  of  the 
proceeding  had  prior  to  the  adoption  of  the  resolu- 
tion—People v.  Whitney  (Mich.)  63  N.  W.  765. 
105  Mieh.  622. 


III.    LICENSES,  TAXES,  AND  REGULA- 
TIONS. 

I  8.    Police  power. 

(Wis.:   1895.) 

The  licensing  of  intoxicating  liquors  is  an 
exercise  of  the  police  power,  and  not  of  the  taxing 
power  of  the  state  to  raise  revenue. — Rock  Coun- 
ty v.  City  of  Edgerton  (Wis.)  63  N.  W.  291. 
90  Wis.  288. 

f  9.   Application  for  license. 
(Neb.;    I89<>.) 

The  fact  that  the  description  of  the  prem- 
ises where  an  applicant  for  license  desired  to  sell 
liquor  was  erroneously  stated  in  the  application 
was  immaterial  where  it  was  correctly  stated  in 
the  published  notice  of  application,  and  none  of 
the  adjacent  property  owners  were  misled  by  the 
error.— Waugh  v.  Graham  (Neb.)  66  N.  W.  out.. 
47  Neb.  153. 

5    10.    Injunction   against   issuance   of   li- 
cense. 
(Wis.;    1895.) 

Equity  will  not  enjoin  municipal  officers 
from  granting  licenses  for  the  sale  of  intoxicat- 
ing liquors,  at  the  suit  of  a  private  individual, 
who   will   suffer  no  special   damage  by   reason 
4  XW.DIG.-33 


of  such  licenses  being  granted. — Nast  v.  Town  of 
Eden,  62  N.  \V.  409,  89  Wis.  610. 

§    11.    Mandamus  to  compel  issuance. 
(Minn.;    1893.) 

The  exercise  of  discretion  of  a  county 
board  in  refusing  a  liquor  license  will  not  be 
controlled  by  mandamus. — State  v.  Board  of 
Com'rs  of  Carver  County  (Minn.)  62  N.W.1135. 
60  Minn.  510. 

§    12.    Amount  of  license, 
[a]     (Wis.;   1895.) 

Laws  1885,  c.  296,  §  3,  requires  the  city 
clerk  to  give  notice  of  a  special  election  to  be 
held  for  the  purpose  of  determining  the  amount 
to  be  paid  for  a  liquor  license  "'in  the  manner 
provided  for  giving  notices  of  general  elections'" 
by  Laws  1893,  c.  288.  Held,  that  a  notice  pub- 
lished as  provided  by  chapter  288,  §§  9-11,  is 
sufficient,  and  publication  in  a  newspaper  in 
the  city,  as  required  in  case  of  nominations  by 
sections  26,  27,  is  unnecessary. — State  v.  City  of 
Janesville  (Wis.)  62  N.  W.  933. 
90  Wis.  157. 
£h]     (Wis.;    1897.) 

At  the  time  a  liquor  license  was  taken  out 
in  the  city  of  Superior,  and  prior  to  the  consti- 
tutional amendment  prohibiting  the  amendment 
of  city  charters  by  special  act,  the  charter  of 
such  city  provided  that  the  license  fee  therein 
should  be  "not  less  than  $500,  any  general  law 
of  the  state  to  the  contrary  notwithstanding." 
Rev.  St.  §  1548.  as  amended  by  Laws  1885,  c. 
296,  provided  that  the  license  fee  should  be 
$200,  and  (section  6)  that  section  1548.  as 
amended,  should  not  be  construed  to  diminish 
the  sum  required  by  any  city  charter  to  be  paid 
for  a  license  to  sell  liquor  in  such  city;  and 
Laws  1893,  c.  286,  §  1,  amended  said  section 
1548,  as  amended  by  the  act  of  1SS5,  merely  as 
to  the  limits  of  the  license  year,  and  re-enacted 
it  as  amended.  Held  that,  as  to  the  amount  of 
the  license,  the  effect  of  the  act  of  1893  was 
merely  to  continue  section  154S  in  force  as 
amended  by  Laws  1885,  so  that  the  amount  of 
the  license  involved  was  governed  by  the  char- 
ter.—State  v.  Howe  (Wis.)  70  N.  W.  670. 

§   13.    Granting  license — Appeal  from  de- 
cision, 
[a]     (Neb.;    1890.) 

The  fact  that  the  applicant  for  liquor 
license  did  not  state  that  the  30  signers  of  his 
petition  were  residents  as  well  as  freeholders 
of  the  ward  in  which  his  premises  were  located 
could  not  be  first  urged  on  appeal  by  the  remon- 
strants.—Waugh  v.  Graham  (Neb.)  66  N.  W.  301. 
47  Neb.  153. 

£b]     (Neb.;    1896.) 

In  an  appea,  from  the  action  of  a  body  au- 
thorized to  hear  and  decide  applications  for  li- 
cense to  sell  intoxicating  liquors,  in  order  to  prop- 
erly present  any  evidence  which  may  have  been 
introduced  at  the  original  hearing  to  the  appellate 
court,  it  must  be  reduced  to  writing,  filed  in  the 
office  of  application,  and  transmitted  to  the  ap- 
pellate court. — Waugh  v.  Graham  (Neb.)  66  N. 
W.   301. 

47  Neb.  153. 

§   14.    Revocation  of  license. 

[a]  (Wis.;   1897.) 

One  of  three  members  of  a  town  board  of 
supervisors,  who  hires  a  minor  to  purchase 
liquor,  so  as  to  obtain  evidence  against  the 
dealer  of  selling  to  minors,  is  incompetent  to 
sit  as  a  member  on  a  hearing  to  revoke  the 
dealer's  license  for  selling  to  minors;  so  that, 
he  sitting,  the  action  of  the  board  revoking 
his  license  is  void.  Marshall  and  Newman,  J.J., 
dissenting.— State  v.  Bradish  (Wis.)  70  N.  W. 
172. 

[b]  ("Wis.:   1897.) 

1  Sanb.  &  B.  Ann.  St.  §  1559,  provides  that 
if,  upon  the  hearing  of  charges  of  violations  of 
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law  by  o  saloon  keeper,  "the  board  shall  Bud 
the  license  shall  be 
is  admitted  th 

i 

idl     Sail's 

to  find  the  charges  true  is  an  abuse 

eil,  and 
idamus  will  lie  a  rev- 

ocation of  the  license,  where  ni 

li  d.    State   v.  I  ■  bkosh 

i\\  is.)  70  N.  \v 

S    15.    Recovery   of  fee   paid. 

(Neb.i   1805.) 

Where  a  liquor  license  has  b 

such    li'  ■  .  I,    the 

licensee  is  entitled  to  a  repay nt  pro  tanto  of 

tlu»  sum  paid   for  the  same,   for  the   i 
time.-  -<  'ha  of  TeCumseh  i 

61  N.  \V.  632,  13  Neb.  221. 

S   16.    Fees  and  taxes. 

I ii  I     (Iowa i    is:i(i.) 

I   ader  the  "Mulcl  Law"  (A. 'is  25tb  Gen. 
Assem.  c.  62,  5  L),  providing  thai  the  "ta 
the  privili  lelling  liquors  shall  be  a  lien  Up- 

on all  property,  hoth  real  and  personal  used   in 
ing  on  ihf  liquor  business,  such  lien  is  not 
Ruperi  i  ge  existing  at  the  time  the 

lien  attaches.    Smith  v.  Skow  (Iowa)  G6  N.  W. 
893. 

|li|     (Iowa:    1897.) 

The  tax  imposed  by  the  mulct  law  (Laws 
L804,  c.  62,  §  1>  on  liquor  dealers,  which  it 
provides  "shall  be  assessed  against  every  per- 
son, partnership  or  corporation"  engaged  in  the 
business,  creates  a  personal  liability  on  the  part 
of  the  dealer,  which  maj  be  enforced  by  an 
ordinary  action,  notwithstanding  the  Hen  also 
given  therefor  on  the  real  estate  wherein  the 
liquors  are  sold  and  on  all  personal  propt  rty 
used  in  connection  with  the  business.  -Marshall 
County  v.  Knoll  (Iowa)  60  N.  W.  1140. 

[el     (Mich.;    is!ir,.i 

The  payment  in  advance  of  the  annual 
tax  required  by  law  is  a  condition  precedent 
to  engaging  in  the  business  of  selling  liquors, 
under  •".  How.  St.  §  2283dl,  requiring  payment 
of  such  tax  on  or  before  the  1st  day  of  May; 
and  the  fact  that  a  dealer  may  have  been  en- 
raged in  the  business  during  the  preceding  year 
Mill  not  render  lawful  sales  made  by  him  on  the 
1st  day  of  -May.  before  payment  of  such  tax, 
on  the  ground  that  he  is  privileged,  under  sec- 
tion S,  to  furnish  the  bond  therein  required  on 
that  day.  and  may  lawfully  continue  the  busi- 
ness until  he  has  an  opportunity  to  file  it. — Peo- 
ple v.  Gault  (Mich.)  62  X.  W.  724. 
104  Mich.  575. 

[d]     (Neb.;    1800.) 

A  license  issued  without  payment  in  full 
of  the  fee  prescribed  by  law  is  invalid. — Fry  v. 
Kaessner  (Neb.)  66  N.  \V.  1126. 
48  Neb.  133. 

§   17.    Disposition   of   license   moneys. 

[a]  (Iowa;    1897.) 

A  school-district  township  is  not  a  "munici- 
pality." within  Laws  1S04,  c.  (12.  §  14,  which 
provides  that  one-half  the  tax  levied  and  col- 
lected on  saloons  under  the  act  shall  be  paid 
over  by  the  county  treasurer  to  the  municipali- 
ty in  which  the  business  is  conducted. — District 
Tp.  of  Sheridan  v.  Frahm  (Iowa)  70  N.  W.  721. 

[b]  (Wis.;    1WI3.) 

The  fund  created  by  licensing  the  sale  of 
intoxicating   liquors   is   under  the   absolute   con- 
trol of  the  legislature.— -Rock  County  v.  City  of 
Bdcerton  (Wis  I  63  X.  W.  291. 
00  Wis.  288. 

§   18.    Conduct   of  business. 

(Iowa;   1S9U.) 

A  room   with  one  entrance  opening  into 
the  street,  and  another  opening  into  an  office 


which  has  an  exit  upon  anothi  . 

i  vim,-  but  one  ent ra i 
and  thai  opening  upon  a  pub 
within      cts  25th  l  iuImI. 

'.',.   authorizing   llq  be   s,,l.l   or    kept    tot 

sale   in     n  b   i .I    i  nditums.— 

Ritchie  v.  /  iwa)  67  N.  W. 

§    19.    Prohibition    of    sales    near    church 
or  school. 

(Iowa i    ivii.i 

rindi  r  Acts  25th  I  82,  pro- 
thai   the  b • 

shall  not   be  conducted   within  .';'>"  feel 
church  or  school  building,  thi 

ii.l  not  by 
iveled   route.-  State  v.  Greenway  (Iowa) 
61    N.    W.   239. 
92  Iowa,  17-'. 

§   20.    View  of  interior  of  saloon. 
(Iowa;    1898.) 

A-is  25th  Gen  62,  §  17.  Bubd. 

."..  declaring  thai  thi   bar  where  liquors  are  fur- 
shall  be  in  plain  view   from   the  Btreet, 
unobstructed    by    screens,    blinds,    etc.,   a 
not  only  to  retailers,  but  to  wholesale  dealers 

ive  away  liquors  by  the  glass  | 
on  the  premises.— Ritchie  v.  Zalesky  (Iowa)  67 
X.  W.  399. 

§  21.    Bonds  of  dealers. 

[a]  (Iowa;    isiit.i 

The  bond  prescribed  by  Laws  1894,  c. 
62.  §  17,  to  be  given  by  an  applicant  for  a  li- 
!  liquors,  and  which  is  required  to 
be  "conditioned  upon  the  faithful  observance 
of  all  the  provisions"  of  the  act,  binds  the  ob- 
ligors for  the  payment  of  the  tax  assessed 
against  the  principal  under  the  act.  and  which 
ii  is  made  the  duty  of  such  principal  to  pay.  - 
Marshall  County  v.  Knoll  (Iowa)  69  X.  W. 
1146. 

[b]  (.Mich.;    lN!>r,.) 

Under  Pub.  Acts  1SS7.  No.  313,  provid- 
ing for  the  approval  of  liquor  bonds  by  the  com- 
mon council,  a  majority  of  the  council  may  ap- 
prove such  bond,  and  a  two-thirds  vote  is  not 
required,  as  in  the  passage  of  an  ordinance. — 
OTIalloran  v.  City  of  Jackson  (Mich.)  64  X 
W.  1046. 

[cj     (Mich.;    1895.) 

A  charter  provision  requiring  every  ordi- 
nance or  resolution  of  the  council  to  be  approved 
by  the  mayor  has  no  application  to  the  approval 
of'  a  liquor  bond. — O'Halloran  v.  City  of  Jack- 
sun  (Mich.)  04  X.  W.  1040. 

[d]  (Mich.;    1897.) 

Under  3  How.  Ann.  St.  §  2283d,  which  pro- 
vides that,  if  a  person  required  to  pay  a  tax  as 
a  liquor  dealer  shall  engage  in  the  business 
"without  having  made,  executed,  and  delivered 
the  bond  required  by  this  act,  *  *  *  such 
person  *  *  *  shall  be  deemed  guilty  o1  a 
misdemeanor,"  where  the  bond  is  insufficient 
by  reason  of  one  of  the  sureties  being  disquali- 
fied, though  it  was  given  in  good  faith,  is  sutii- 
cient  in  form  and  has  been  approved  by  tin- 
municipal  authorities,  he  is  subject  to  criminal 
prosecution. — Wolcott  v.  Burlingame  (Mich.)  70 
X.   \V.  831. 

[e]  (Xeb.:    ]WIS.) 

The  reference,  in  a  retail  liquor  dealer's 
bond,   to  "the  provisions  of  chapter  61 
General    Statutes    of    the    State    of    Nebraska, 

l  at  the  16th  legislative  assembly,  and  ap- 
proved February  28,  1887,"  was  a  sufficient  ref- 
erence to  chapter  61  of  the  "Laws  of  Nebraska, 
1881,"  as  arranged  and  published  by  the  - 
tarv  of  state.— Flucknett  v.  Tippey  (Xeb.)  63 
N.  W.  845, 

45  Xeb.  342. 
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§  22.    Adopting      provisions      of      "Mulct 
Law." 

(Iowa;    1897.) 

Laws  l,s'.l4,  c.  62  (Mulct  Law),  authoriz- 
ing all  cities  of  over  5,000  inhabitants  to  grant 
or  withhold  their  consent  to  the  sale  of  liquors 
within  their  limits,  which  consent  is  made 
ii  bar  to  prosecution  under  the  prohibitory  liq- 
uor law  of  the  state,  and  to  regulate  the  busi- 
ness of  liquor  selling,  decs  not  apply  to  cities 
acting  under  special  charters,  it  being  pro- 
ii  led  by  MeClain's  Code,  §  041,  that  no  gen- 
eral law  as  to  cities  organized  under  the  gen- 
eral  incorporation  act  shall  affect  cities  organ- 
ized under  special  charters,  unless  it  has  spe- 
eference  to  such  cities;  hence  the  city 
council  of  a  city  under  a  special  charter  can- 
not, by  its  consent  to  the  sale  of  liquor,  sus- 
pend the  penalties  of  the  prohibitory  law  of 
the  state.  Granger,  J.,  dissenting.  —  Clark  v. 
Riddle  (Iowa)  70  N.  W.  207. 


S  23. 


Written  statement  of  consent. 


la]     (Iowa:    1804.) 

The  term  "resident  freeholders."  as  used 
in  Acts  25th  Gen.  Assem.  c.  62,  §  17,  providing 
that  a  person  appearing  to  pay  the  tax  for  sell 
ing  intoxicating  liquors  shall  tile  with  the  coun- 
ty auditor  a  written  statement  of  consent  from 
all  the  resident  freeholders  owning  property 
within  50  feet  of  his  place  of  business,  includes 
only  freeholders  residing  in  the  city  by  which 
the  license  is  granted.  —  State  T.  Greenway 
(Iowa)  01  N.  W.  239. 
92  Iowa,  472. 

[bj     (Iowa;    1895.) 

Under  chapter  62,  §  17,  Acts  25th  Gen. 
Assem.,  providing  that  before  the  payment  of 
(lie  tax  mentioned  in  said  chapter  shall  be  a  bar 
lo  proceedings  under  the  prohibitory  liquor  laws, 
"a  written  statement  of  consent  from  all  resident 
free-holders  owning  property  within  50  feet  of 
(he  premises  where  said  business  is  carried  on" 
shall  be  filed,  the  freeholders  need  not  live  on 
remises,  to  be  within  the  protection  of  the 
statute.— State  v.  Mateer  (Iowa)  62  N.  W.  684. 

TC]        ([(HUH      1895.) 

Such  provision  does  not  refer  to  freehold- 
er-; whose  property,  although  within  the  prescrib- 
ed distance  from  the  house  occupied  as  a  saloon, 
is  more  than  50  feet  from  the  room  in  which  the 
business  is  conducted. — State  v.  Mateer  (Iowa) 
(.-'  N.  W.  6S4. 

[d]  (Iotva;    1895.) 

A  statement  filed  under  Acts  25th  Gen. 
Assem.  c.  62,  was  as  follows:  "Petition  and  con- 
sent under  section  17,  known  as  the  'Mulct 
Law.'  *  *  *  The  undersigned  residents  and 
voters  of  Oskaloosa,  Iowa,  respectfully  petition 
and  consent  that  said  city  of  Oskaloosa  shall  be 
put  under  the  operation  of  the  provision  of  said 
law.  *  *  *"  Held,  that  this  was  a  compli- 
ance with  the  requirement  that  "a  written  sta le- 
nient of  consent  signed  by  a  majority  of  the  vot- 
be  filed  with  the  auditor. — State  v.  Mateer 
(Iowa)  62  N.  W.  6S4. 

[e]  (Iowa;    1835.) 

Under  Acts-  25th  Gen.  Assem.  c.  62,  §  17, 
providing  that  aftei  a  written  statement  of  the 
consent  to  the  sale  of  liquor  in  towns  having 
ever  5,000  inhabitants,  signed  by  a  majority  of 
the  voters  residing  in  the  city,  shall  have  been 
filed  with  the  county  auditor,  the  payment  of  a 
certain  tax  shall,  on  certain  conditions,  be  a  bar 
te  :i  prosecution  for  selling  liquor,  the  filing  of 
such  a  statement  by  the  auditor  is  not  a  judicial 
determination  of  its  sufficiency,  but  is  a  mere  min- 
isterial act.  and  therefore  is  not  conclusive  or  pri-  I 
tcie  evidence,  on  a  collateral  attack,  of  the 
ncy  of  the  statement.  —  State  v.  Ashert 
(Iowa)  ■  u;  X.  W.  557;  Same  v.  Savery  House 
Hotel  Co.,  Id.  I 


IV.    ILLEGAL    SALES,     AND    MAINTE- 
NANCE OF  SALOONS. 

Prohibition  of  sale  near  church  or  school,  see 

ante,  §  19. 
Recovery  of  price  of  liquor  sold,  see  post,  §  65. 
What  law  governs  sales,  see  "Conflict  of  Laws," 

§9. 

§   24.    Criminal      intent  —  Ignorance      of 
fact. 
(Iowa;    1895.) 

In  a  prosecution  for  selling  intoxicating 
liquor  without  a  permit,  it  is  no  defense  that 
the  seller  did  not  know  that  the  liquor  was  in- 
toxicating.— State  v.  Valure  (Iowa)  64  N.  W. 
280. 

§  25.    Keeping  open  at  prohibited  times. 

[a]  (Midi.;    1896.) 

Where  saloon  keepers  have  a  room  in  the 
same  building,  but  disconnected  with  the  saloon, 
in  which  liquors  are  sometimes  sold  and  served, 
the  keeping  open  of  such  room,  and  selling  liq- 
uor therein,  on  the  4th  of  July,  is  a  keeping  open 
of  such  saloon,  in  violation  of  the  law  prohibiting 
saloons  from  beini:  kept  open  on  such  day.  Peo- 
ple v.  Cox  (1SSS)  3S  N.  W.  235.  70  Mich.  217, 
and  People  v.  Ringsted  (1S92)  51  X.  W.  519. 
90  Mich.  371,  followed— People  v.  Whipple,  66 
N.   W.   490. 

[b]  (Mich.;    1896.) 

On  trial  for  keeping  a  saloon  open  on 
Sunday,  where  it  appeared  that  liquor  had  been 
served  in  a  room  adjoining  the  saloon,  occupied 
by  defendant  as  a  sitting  room  for  his  family, 
it  was  not  error  to  charge  that  if  a  man  occu- 
pying an  entire  building,  having  a  saloon  in  one 
room  opening  into  another  room  back  of  it, 
admits  to  that  room  on  Sunday  persons  who 
called  to  get  beer  and  persons  who  called  os- 
tensibly for  other  purposes,  and  deals  out  beer 
to  them  in  that  room,  it  is  immaterial  where 
he  gets  the  beer  or  what  he  calls  the  room,  but 
that  it  is  to  all  intents  a  part  of  the  saloon 
—People  v.  Bowkus  (Mich.)  67  N.  W.  319. 

[c]  (Midi.;    189G.) 

Defendant  kept  a  restaurant  and  saloon, 
connected  with  double  doors;  the  eating  room 
being  in  the  front  portion  of  the  building,  and 
the  bar  in  the  rear.  Liquors  were,  however, 
served  in  both  looms,  and  on  the  front  A  101 
of  the  front  room  were  the  signs,  "Lager  Beer," 
"Wines  and  Liquors."  Held,  that  the  front 
room  was  a  part  of  the  saloon,  within  the  mean- 
ing of  the  statute  forbidding  saloons  to  lie  Uenl 
open  on  Sunday.— People  T.  Koob  (Mich.)  67 
N.   W.  320. 

[dl     (Midi.;    18»([.) 

Pub.  Acts  18S7,  No.  313,  §  17.  provides 
that  saloons  shall  be  closed  on  Sunday,  and 
that  any  person  violating  this  section  shall  be 
deemed  guilty  of  a  breach  of  the  peace,  and 
punished  accordingly,  "and  this  punishment 
shall  be  taken  to  be  in  excess  of  all  other  man- 
ner of  punishment  in  this  act  provided  for  a 
violation"  of  this  section.  Section  7  provides 
that  a  person  violating  the  act,  upon  conviction, 
"if  there  is  no  specific  penalty  provided  there- 
for by  this  act,  shall  lie  punished  by  a  fine  of 
not  more  than  $200."  etc.  Section  18  provides 
thai  "any  person  who  shall  violate  any  of  the 
provisions  of  the  five  preceding  sections  *  *  * 
shall  he  punished  as  provided  in  section  7  of 
this  act."  The  penal  clause  of  section  17  was 
declared  unconstitutional.  Held,  that  a  convic- 
tion for  keeping  a  saloon  open  on  Sunday,  in 
violation  of  section  17,  could  be  sustained  and 
punished  under  sections  7  and  18. — People  v. 
Rohrer  (Mich.)  69  N.  W.  90. 

§   26.    Sale  by  agent, 
[a]     OEicli.;   1894.) 

Under  the  local  option  law,  which  makes 
it  unlawful  for  any  person  to  sell,  etc.,  or  "to 
keep  a   saloon   or   place   where,"   etc.,   a   mere 
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§  27.   Place  of  sale. 

(Micli.i    1800.) 

Where  an  agent,  working  on  a  monthly  sal- 
ary, al  A..,  taki  "■'  beer,  and 
sends  them  to  his  principal  a1  B.,  and  the  orders 
an-  shipped  in  gross  to  the  agent  al  A.,  and  he 
delivers  the  individual  orders,  colli 
for  them,  and  forwards  it  to  his  princi] 
sales  are  made  at  -\.  People  v.  De  Groot  (Mich.) 
68  N.  W.  -J  is. 

See,  also,  post,  §  6G. 


V.    KEEPING  FOR  SALE— LIQUOR  NUI- 
SANCE. 

§  28.    Keeping  for  sale. 

[al     ili.wu;    1804.)  ,.  , 

On  a  trial  for  keeping  liquor  for  sale, 
it  was  shown  thai  a  restaurant  was  carried  on 
in  the  Eront  room  of  a  building,  and  that  in  a 
back    room    i sicating    liquors    were    found. 

The  defendant  had  been  seen  in  the  tront  room, 
but  it  was  not  shown  that  he  had  any  interest 
in  the  liquor,  nor  in  the  business  carried  on  in 
the  front  room,  or  that  he  was  ever  ra  the 
back  room.  Held,  that  a  conviction  should  In- 
set aside— State  v.  Johnson  (Iowa)  61  N.  W. 
195. 

92  Iowa,  768. 

[b]  (Mien.;    ls!W.) 
A   druggist   who  has   complied   with  the 

statutory  provision  to  entitle  him  to  sell  liquor 
for  medicinal  purposes  cannot,  on  proof  of  one 
illegal  sale  of  liquor  as  a  beverage,  lie  convict- 
ed of  keeping  a  place  for  the  illegal  sale  of  liq- 
uors. The  prosecution  should  be  for  the  un- 
lawful sale.— Maynard  v.  Eaton  Circuit  Judge 
(Mich.)  05  N.  W.  760. 

[c]  (Neb.:   1S97.) 

Under  Comp.  St.  c.  50,  §  20,  making  it  a 
misdemeanor  to  keep  malt,  spirituous,  or  vin- 
ous liquors  for  sale  without  license,  each  such 
act  of  keeping  constitutes  a  separate  misde- 
meanor—Hans  v.  State  (Neb.)  69  N.  W.  83S. 

§   29.    Liquor  nuisance. 

la]     (Iowa;    1894.) 

On  a  trial  for  nuisance  in  the  sale  or 
intoxicating  liquors,  it  appeared  that  defendant 
was  a  registered  pharmacist,  and  that  his  store 
was  resorted  to  nightly  for  drinking  purposes; 
that  there  was  much  drunkenness  and  noise 
about  his  place;  and  that  people  came  there 
as  late  as  1  o'clock,  sometimes  in  hacks,  and 
drank  in  his  back  room.  The  evidence  as  to  j 
whether  applications  for  purchases  were  signed  ' 
was  conflicting,  but  tended  to  show  that  appli- 
cations signed  at  other  places  were  used.  It 
did  not  appear  that  defendant  was  generally  at 
his  store  when  the  drinking  was  done,  but  there 
was  evidence-  that  he  knew  of  the  illegal  sales. 
IIilil  that  a  verdict  of  guilty  would  not  be  dis- 
turbed.—State  v.  Oder  (Iowa)  61  N.  W.  190. 
92  Iowa,  707. 

[b]     (Iowa;    1895.) 

On  an  appeal  from  a  conviction  of  keep- 
ing a  liquor  nuisance,  the  abstract  of  record 
showed  that  defendant  kept  a  place  in  which  in- 
toxicating liquors  were  sold;  that  his  place  was 
frequently  searched  by  police  officers;  that  sev- 
eral times  kegs  of  beer  were  found  there;  and 
that  a  regular  bar  was  kept.     The  instructions 
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ant,  bi  In  com  - 

w iih  others,  gavi  o  believe  thai  h<- 
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In  a   prosecution   (or  maintaining  a  liquor 
nuisance,  evidence  that  in  the  o  liar  ol  the  hotel 

kepi  by  oni  ere  I d  Bev- 

■  r,  and  half  a  barrel 
i  ining  also  bot- 
tled beer;  thai  there  were  a  table,  car-is,  and 
in  the  cellai  and  empty  beer  bottles;  that 
in  the  cellar  there  was  an  electric  bell,  connect- 
ed with  a  push  on  the  first  floor;  and  that  the 
other  defendant   was  in  the  cellar,  in  his  shirt 

pparently  in  charge,— wan 
viciion  of  both  defendants.  —  State  v.   Wright 
(Iowa)  68  N.  \V.  440. 

Abatement    and    injunction   of   nuisance,    see 
post,  SS  45  '•'■'■. 

Evidence  in  prosecution  for  maintaining  liq- 
uor nuis. nice,  see  post,  §  38. 


VI.    CRIMINAL  PROSECUTION. 

§   30.    Defenses. 

[al     (Hlch.t    1896.) 

The  fact  that  a  defendant  charged  with  hav- 
ing kept  his  saloon  open  on  Sunday  O] 
receive  a  relative  suddenly  taken  ill  on  the 
does  not  show  an  overruling  necessity  which  con- 
stitutes a  defense,  when-  tin  re  were  other  plai  es 
equally  as  convenient,  and  other  persons  were 
also  indiscriminately  admitted.— People  v.  Taylor 
(Mich.)  OS  N.  \Y.  303. 

|l, I     (Mich.;    ls:iT.) 

The  fact  that  the  witnesses  to  whom  an 
unlawful  sale  of  liquor  was  made  purchs  ed 
with  a  view  to  prosecute  and  obtain  a  reward 
for  defendant's  conviction  is  not  a  defense.— 
People  v.  Everts  (Mich.)  70  N.  \V.  430. 

§   31.    Preliminary   proceedings. 

[a]     (Mich.;    1  *!>.,., 

Evidence  on  a  preliminary  hearing,  mak- 
ing a  prima  facie  case,  that  persons  Belling  liq 
uors  prohibited  by  a  local  option  law  are  not 
within  the  exceptions  of  the  statute,  warrants 
an  information  charging  them  with  selling 
them  in  violation  of  the  law.— People  v.  Berry 
(Mich.)  05  N.  W.  98. 

[bl     (Mien.;    1!S!».-..) 

Where  a  warrant  by  a  justice  for  the 
arrest  of  a  person  for  a  violation  of  the  local 
option  law  recites  that  the  justice  examined 
two  persons  as  to  whether  the  local  option  law 
was  in  force,  it  will  be  presumed  that  the  evi- 
dence was  sufficient  to  show  that  it  was.  so 
as  to  confer  jurisdiction.  —  People  v.  Berry 
(Mich.)  65  N.  W.  98. 

[c]  (Mich.;    181).-..) 
A  warrant  for  a  violation  of   the   local 

option  law  (Laws  1SS9,  Act  No.  207).  issued  by 
a  justice  of  the  p<  ace,  need  not  recite  the  evi- 
dence showing  thai  said  law  was  in  force  in  the 
county.— People  v.  Bennett  (Mich.)  65  N.  W. 
280. 

[d]  (Mich.:    189S.) 

A  warrant  lor  a  violation  of  the  local  op- 
tion law  (Laws  1889,  Act  No.  -07)  need  not  si  I 
out  the  evidence  showing  that  defendant  was 
not  a  druggist,  and  therefore  within  the  excep- 
tion of  the  statute.— People  V.  Bennett  (Mich.) 
05  N.  W.  280. 
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[e]     (S.  I>.;    1896.)  | 

\  i  implaint  made  to  a  police  magistrate, 
under  an  ordinance  of  the  city  of  Yankton,  which 
dcrl.'  its  "that  any  person  who.  within  the  lim- 
;his  city,  shall  keep  and  maintain  a  tip- 
pling shop.  *  *  *  shall  upon  conviction  be 
lined."  etc..  in  which  it  is  charged  that  the  de- 
fendant, "at  the  city  and  county  of  Yankton, 
,,n  the  17th  day  of  September.  A.  D.  1893.  with 
force  and  arms,  did  keep  and  maintain  a  tip- 
pling shop,  *  *  *  within  the  limits  of  the 
city  of  Yankton,  state  of  South  Dakota,  against 
the  peace  and  dignity  of  said  city  of  Yankton, 
and  contrary  to  the  form  of  the  ordinance  in 
such  case  made  and  provided."  stales  facts  sui- 
te ii'iit  to  constitute  a  public  offense  under  such 
ordinance.  Haney,  J.,  dissenting.  —  City  of 
Yankton  v.  Douglass  (S.  D.)  66  N.  W.  923. 

j   32.    Indictment,  information,  and  com- 
plaint, 
[a]     (Mien.;    1S94.) 

Where  an  information  charges  the  of- 
fense of  keeping  a  place  where  liquors  were 
sold,  and  also  that  of  selling  on  a  specified  day, 
and  the  people  are  required  to  elect  just  before 
submission  to  the  jury,  when  objection  is  first 
made,  an  objection  of  multifariousness  is  with- 
out force.— People  t.  Rice  (Mich.)  61  N.  W.  540. 
103  Mich.  350. 

[bj     (Mich.;   1S95.) 

A  complaint  charging  the  illegal  sale  of 
intoxicating  liquors  by  one  "not  being  then  and 
there  a  druggist."  and  alleging  that  such  liquors 
were  not  "sold  for  chemical,  scientific,  mechan- 
ical, medicinal,  or  sacramental  purposes."  and 
were  "not  proprietary  patent  medicines,"  is 
broad  enough  to  show  that  the  accused  was  not 
selling  lawfully,  as  a  druggist.— People  v.  Aid- 
rich  (Mich.)  62  N.  W.  570. 
104  .Mich.  455. 

tc]     (Mich.:    1895.) 

The  pleadings  in  a  prosecution  for  illegal 
sale  of  liquors  need  not  describe  the  building  in 
which  the  liquors  were  sold. — People  v.  Aldrich 
(Mich. I  62  N.  \Y.  ..70. 
104  Mich.  455. 

[d]  (Mich.;    1895.) 

An  information  for  illegally  selling  liq- 
uor, which  alleges,  substantially  in  the  language 
of  the  statute,  that  defendant  engaged  in  the 
business,  "not  being  then  and  there  a  druggist 
who  sells."  etc.,  is  sufficient,  although  omit- 
ting after  such  clause  the  words,  "in  strict  com- 
pliance with  law." — People  v.  Gault  (Mich.)  62 
X.  \V.   724. 

104  Mich.  575. 

[e]  (Mich.:    1895.) 

The  preliminary  proceedings  upon  which 
an  information  for  keeping  a  saloon  open  on 
Sunday  were  formally  correct,  but  in  the  charge 
of  the  information  the  word  "liquors"  was 
omitted.  Held,  that  since  it  was  in  the  power 
of  the  court,  under  2  How.  Ann.  St.  §  9535, 
to  amend  a  formally  defective  indictment,  it 
must  be  held,  after  verdict,  that  defendant  was 
not  prejudiced  by  the  omission. — People  v.  Case 
(Mich.)  62  N.  W.  1017. 

105  Mich.  92. 
If]     (Mich.;    1895.) 

Pnder  3  How.  Ann.  St.  §  2283f4.  pro- 
viding that  on  days  when  saloons  are  prohibit- 
ed from  selling  liquor  all  curtains,  screens,  par- 
titions,  etc.,   that   obstruct   the   view   from    the 

alk,  street,  or  alley  "of  the  bar"  must  be 
removed,  an  information  charging  that  defend- 
ant "obstructed  the  view  from  the  street,  side- 
walk, and  alley  by  not  removing  said  curtains 
*  *  *  that  *  *  *  obstructed  the  view 
from  the  stri  it,  sidewalk,  and  alley,"  is  good. 
the  words  "said  curtains"  referring  to  a  pre- 
vious |,;irt  of  the  information  in  which  it  was 
alleged  that  curtains  obstructed  a  view  "of  thf 
bar."  — People  v.  Kennedy  (Mich.)  62  N.  W. 
1020. 

105  Mich.  75. 


(6)     (Mich.;    1890.) 

In  How.  Ann.  St.  §  E2S3e,  providing  that 
"all  saloons,  restaurants,  bars,  in  taverns  or  else- 
where, and  all  other  places  except  drug  stores," 
where  liquors  are  sold,  shall  be  closed  on  Sun- 
day, the  words  "except  drug  stores"  are  used 
only  in  connection  with  "other  places."  and  in 
an  indictment  charging  the  keeping  upon  of  a 
saloon  on  Sunday  it  is  not  necessary  to  aver 
that  such  saloon  was  not  a  drug  store. — People  v. 
Taylor  (Mich.)  68  N.  W.  303. 

Hi  1     Olinn.:    1896.) 

An  indictment  under  Gen.  St.  1894,  §  2012, 
requiring  all  persons  licensed  to  sell  intoxi- 
cating liquors  "to  close  their  places  of  business 
(hotels  excepted)  at  11  o'clock  at  night."  must 
negative  the  exception. — State  v.  Jarvis  (Minn.) 
69  N.  W.  474. 

[i]     (Neb.:    1S96.) 

An  information  under  Comp.  St.  c.  50,  § 
20,  for  keeping  intoxicating  liquors  for  sale 
without  a  license,  need  not  set  out  the  names 
of  the  persons  to  whom  the  liquors  were  alleged 
to  have  been  sold  by  defendant. — Hornberger 
v.  State  (Xeb.)  66  X.  W.  23. 
47  Xeb.  40. 

[j]      (Wis.;    1895.) 

A  complaint  charging  a  person  with  sell- 
ing intoxicating  liquors  without  license  in  a  cer- 
tain county,  without  naming  any  city  or  village 
iu  which  the  alleged  offense  was  committed,  suf- 
ficiently complies  with  Rev.  St.  *s'  4657— 1659,  re- 
citing the  requirements  of  a  criminal  complaint. 
—State  v.  Hickok  (Wis.)  62  X.  W.  934. 
90  Wis.  161. 

§   33.    Duplicity. 

la]     (Iowa:    1895.) 

Since  Code,  §  1543,  defines  the  offense  of 
liquor  nuisance  as  consisting  in  using  for  the  pro- 
hibited purposes  "any  building,  erection  or  place," 
an  indictment  for  liquor  nuisance  charging  the 
use  of  "a  building,  erection,  place,  and  railroad 
car"  charges  two  offenses. — State  v.  Chapman 
(Iowa)  62  X.  W.  659. 
[b]     (Mich.;    1895.) 

An  iuformation  charging  a  violation  jf 
Act  No.  313,  Pub.  Acts  1887,  in  retailing  liquors 
as  a  beverage  without  payment  of  the  required 
tax.  and  without  posting  the  county  treasurer's 
notice  and  receipt  therefor,  is  not  bad  for  du- 
plicity— People  v.  Aldrich  (Mich.)  62  X.  W.  570. 
104  Mich.  455. 

§  34.    Election  by  state  between  sales. 
(S.  D.:   1895.) 

In  a  prosecution  for  illegal  sale  of  liquor, 
where  the  state  introduces  evidence  of  two  dis- 
tinct sales,  the  court  should  require  the  state 
to  elect  on  which  sale  it  will  relv  for  conviction. 
—State  v.  Valentine  (S.  D.)  63  X.   W.  541. 

§  35.    Evidence. 

[a]  (Mich.;    1S95.) 

On  prosecution  for  violation  of  a  local 
option  law  by  keeping  a  place  where  prohibit- 
ed liquors  were  sold,  evidence  as  to  the  condi- 
tion of  persons  going  in  and  out  of  the  place 
is  admissible. — People  v.  Berry  (Mich.)  65  N. 
W.  98. 

[b]  (Neb.;    1896.) 

The  fact  that  a  liquor  license  was  not 
granted  to  a  particular  person  may  be  shown 
by  the  testimony  of  the  officer  whose  duty  it 
would  be  to  issue  a  license,  were  one  granted.— 
Hornberger  v.  State  (Xeb.)  66  X.  W.  23. 
47  Xeb.  40. 
[e]     (Wis.;    1895.) 

Evidence  that  "whisky"  was  delivered 
is  admissible,  as  it  tends  to  show  possession  of 
the  article  charged  to  have  been  unlawfully 
sold.— Fosdahl  v.  State,  62  X.  W.  185,  S9  Wis. 
4S2. 

[U]      (Wis.:    1S95.) 

In  a  prosecution  for  selling  "whisky" 
without  a  license,  evidence  that  "beer"  was  de- 
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livered  at  defendant's  place  ihortlj    before  the  I 

mi  idmis- 

i    i    i,l,l  v.  State,  82  N.  \V.   L£ 
W2. 


3    36.    —    l'r,  sumption     and     burden     of 
proof. 
[B]      IN.-I..;     LH96.) 

under  an  Informal  ion  for  I;,1' 

Intoxicating   liq b   for  Bale,  a   sale  is   pi 

a  is  upon  the  accused  to  Bhow  that  he    §  40.    Instructions, 
held  .i  license  or  permit  from  the  proper  authori- 
ties.— Hornberger  v.  State  (Neb.)  oil  N.  W.  23. 
47  Neb.    10. 


in  the   info 
tion,  to  bucIi  i"  ,  thai 

hi  the 
nud    that    «of1    drin  then 

Hi  Id,  thai  the  evid lupport 

i.  though  i ' 
■ 
P  IN.   W.  08,  foil 

People  v.  Knopf,  60  N.  U'.  95L 


I  I,  I     (Neb.;    IsiiT.i 

I  nlawful  intent  in  keeping  liquors  may  be 
presumed  from  n  c<  al  pri  ir  illegal  Bales  by  de- 
fendant—Hans i.   State  (Neb.)  69  N.   \V.  838. 

§   37.    Obstructing  view  from  alley. 

(MJob.i    iwi.vi 

On  a  pro  lilure  to  comply 

■villi  .'!  How.  Ann.  St.  §  2283f4,  providing  that 
mi  days  when  saloons  are  required   by   law  to 
which  oi^  ru  I  a  ( iew  of 
the   bar    from   the  street   or  alley   must   be  re- 
moved, it  is  sufficient  to  show  thai   the  alley 
was  at  the  time  open  to  use  ol  the  general  pub- 
ion  need  not  be  proved. — People 
v.   Kennedy  (Mich.)  62  N.  W.  1020. 
105  Mich.  75. 


S  38. 


Nuisrnce. 


la  I     f Iowa )    isim;.i 

The  fact  that  an  indictment  for  keep- 
ing a  liquor  nuisance  specifies  the  time  the 
nuisance  was  maintained  does  not  preclude 
evidence  of  illegal  sales  prior  to  the  timi 
Red.  but  within  three  years,  the  i  riod  of  limi- 
tations for  the  finding  of  an  indictment. — State 
v.  Arnold  (Iowa)  t',,   X.  W.  252. 

lb]     (Iovra;    1800.) 

:  trial  for  maintaining  an  hotel  as  a 
liquor   nuisance  after   proof   of   illegal   sales   in 
the  hotel,  evidence  of  similar  sales  in  barns  and 
appurtenant  to  the  hotel  is  admissi- 
ble.—State  v.  Arnold  (Iowa)  67  N.  W.  252. 

Lc]     (Iowa;   1896.) 

On  a  trial  for  maintaining  an  hotel  as  a 
liquor  nuisance,  a  witness  testifying  as  to 
sales  in  barns  appurtenant  to  the  hotel  was 
properly  allowed  to  slate  that  he  supposed  from 
the  facts  that  defendant  kept  liis  horses  in  the 
barn,  and  had  control  of  the  hotel,  that  he 
also  had  control  of  the  barns. — State  v.  Arnold 
(Iowa)  07  N.  W.  252. 
I  it  I     (Mich.)    INS).-,.) 

In  a  prosecution  for  keeping  a  nlace 
where  intoxicating  liquors  were  sold,  evidence 
of  sales  prior  to  the  date  alleged  in  the  informa- 
tion is  admissible  to  show  the  character  of  the 
place  kept  by  defendant. — People  v.  Caldwell 
(Mich.)  65  N.  W.  213. 

5  39.   Sufficiency. 

fa]     (Ion  a :    1895.) 

On  a  trial  for  keeping  a  liquor  nuisance, 
a  deed  of  the  premises  from  defendant  to  his 
wife  would  not  raise  the  presumption  that  she 
was  the  proprietor  of  the  business,  where  it 
appeared  that  defendant  and  his  family  lived 
on  the  premises,  and  that  defendant  conducted 
the  business. — .State  v.  Neeson  (Iowa)  04  -N.  W. 
409. 

[b]     (Iowa:    ls<ir,.i 

The  finding  of  liquor  in  a  place,  not  a 
private  house,  is  presumptive  evidence  that  the 
person  in  possession  of  the  premises  kept  it  for 
the  purpose  of  illegal  sale.-  State  v.  Arie  (Iowa) 
04  N.  W.  268. 

[<•]     (Mich.;    IsiMi.i 

In  a  prosecution  for  violation  of  the  local 
option  law,  there  was  evidence  that  defendants 
sold  intoxicating  liquors  as  a  b<  !  kept 

a  saloon  and  place  where  lager  beer  and  whisky 


In]     (Mich. I    1894.) 

On  o  trial  for  violating  the  local  i 
law   by   seiimg   lager  beer,   w 
that,  at   the  place  and  tin,- 
r    beer.      <  »  I 
(I  hop  pop,  an  I  tha      .    .  did  no! 
it  was  intoxicating.     Held,  thai  it  w  a 

rge  that,  if  the  defendants 
sold  hop  pop,  the  jury  should  acquit,  though  the 
e,  urt  charged  that,  if  the  people  had  not  pi 

i.i  doubl  thai  defendui  ts  sold 

ieer,  they  must  acquit.    Grant 
er,  J. I.,   dissenting.— People  v.   Rice  (Mich.)  61 
N.  W 

103  Mich.  350. 

[b]      (Neb.-.    1MMI.I 

Error  in   failing  to  instruct  that  the   liq- 
uor   must    have   been    sold    by    defendant    within 
the  limits  of  the  town  charged  in 
was  harmless,  where  the  evidence  we 
to    proving    that    defendant    had    the    liquors    in 
that    town,    and    no    testimony    was   off,  r 
show   that   he  had  them  at   any  other  place. — 
Hornberger  v.  State  (Neb.). 66  N.  \Y.  23. 
47  Neb.  40. 

§  41.   Judgment  and  sentence. 

[nl     (Neb.)    1896.) 

i]i  act  of  selling  or  giving  away  intox- 
icating  liquors  without    a   license,  in    violat  i 

Laws  1895,  c.  50.  §  11,  is  a  mis 
and  since  several  of  such  offenses  may  be  chi 
in  one  information  in  different  counts,  it  is 
er,  on  a  conviction  under  several  such  co  it 
one   information,  to  impose  a  si 
for  each  conviction.— Nichols  v.  State  (Neb.)  69 
N.   W.  99. 

(bl      l\cli.:    1S!>7.) 

Upon  a  conviction,  on  two  separate  counts. 
tor  keeping  two  different  kinds  of  liquor,  in 
violation  of  the  statute,  separate  sentences 
should  he  imposed  for  each  conviction. — Hans  v. 
State  (Neb.)  09  N.  \V.  80S. 

§  42.    Review. 

(Midi.;    1895.) 

Defendant  having  waived  the  reading  ol 
the  record  of  the  board  of  supervisors  on  B 
for  violating  the  local  option  law  (Laws  1889, 
Act  No.  207),  he  -\annot  complain  on  ap  1 
an  instruction  that  ^aid  law  was  in  force  in 
ih.it  county. — People  v.  Bennett  (Mich.)  G5  N. 
W.  2S0. 


VII.    SEARCH  AND  SEIZURE. 

§  43.    Liability  for  illegal  seizure. 

down:    189S.) 

Though   the  statute  authorizing  seizure, 
condemnation,  and  destruction  of  liquor  be  void. 
the  proceedings  thereunder  being  regular,   nei- 
ther   the    marshal    who    filed    the    informs 
therefor,    and    bad    reason    to    believe   that    the 
statements  thereof  were  true,  nor  the  con 
who  executed  the  search  warrant  under  which 
it  is  seized,   and   the  writ   for  its  destruc 
nor  the  pi  rson  who,  at  his  request,  aide 
in   the  destruction,  is  liable  to  the  owner    - 
having  been  no  malice  on  the  part  of  ei 
Anheuser-Busch   Brewing   Ass'u   v.   Hammond 
X.  \V.  1052. 
93  Iowa,  520. 
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§   44.    Liability  of  county  for  costs, 
down;    1894.) 

In  proceedings  for  the  seizure  and  de- 
struction of  forfeited  liquor,  the  expenses  in- 
curred by  hiring  persons  to  guard  the  liquor  are 
not  taxable  against  the  county  as  part  of  the 
constable's  fees. — Hegele  v.  Polk  County  (Iowa) 
61  N.  W.  393. 

92  Iowa,  701. 


VIII.    ABATEMENT  AND  INJUNCTION 
OF  LIQUOR  NUISANCE. 

§   45.    Abatement. 
(Iowa;    1897.  > 

Where  a  resolution  was  passed  by  a  city 
council,  and  signed  by  the  mayor,  consent- 
ing to  the  sale  of  liquor  by  an  applicant  under 
the  mulct  law,  the  fact  that  the  clerk  by  mis- 
take omitted  the  signature  of  the  mayor  from 
the  copy  filed  with  the  county  auditor  is  not 
ground  for  the  abatement  of  the  licensed  busi- 
ness as  a  nuisance,  when  the  mistake  is  cor- 
rected before  the  trial  of  an  action  for  that 
purpose.— Clark  v.  Riddle  (Iowa)  70  N.  W.  207. 

$  46.    Injunction. 

[a]  (Iowa:    1S94.) 

Acts  25th  Gen.  Assem.  c.  02,  §  19,  pro- 
Tides  that  any  one  engaged  in  the  sale  of  intox- 
icating  liquors  who  shall  violate  any  of  the  pro- 
visions  of  the  act  shall  be  liable  to  all  the  pen- 
alties provided  for  by  Code,  c.  6.  tit.  11  (Pro- 
hibitory  Act),  and  acts  amendatory  thereto. 
Miller's  Code,  §  1543,  provides  that  one  unlaw- 
fully carrying  on  the  liquor  business  may,  at 
the  action  of  any  citizen  in  the  county,  be  eu- 
joined  in  equity.  Held,  that  a  decree  for  an 
injunction  is  a  "penalty,"  within  the  meaning 
of  the  former  act.— State  v.  Greenway  (Iowa) 
61  X.  W.  239. 

92  Iowa,  472. 

[b]  down:    1S94.) 

The  "Mulct  Law"  (Laws  25th  Gen.  As- 
sem. e.  62,  §  17)  provides,  under  certain  condi- 
tions, for  the  suspension  by  municipalities  of 
ihe  law  prohibiting  the  sale  of  liquor.  Section 
19  provides,  on  the  happening  of  certain  other 
conditions,  the  bar  to  "proceedings"  as  pro- 
vided in  section  17  shall  cease  to  operate,  and 
that  persons  selling  liquor  shall  then  be  liable 
to  all  the  "penalties"  provided  for  under  Code, 
tit.  Il,  c.  6.  Held,  that  the  word  "penalties"  in- 
cludes the  remedy  by  injunction  against  keep- 
ing a  liquor  nuisance.  —  State  v.  Van  Vliet 
(Iowa)  (it  X.  TV.  241. 

92  Iowa,  476. 

[c]  down:    189S.) 

Acts  22d  Gen.  Assem.  c.  73.  §  4.  making 
injunctions  to  restrain  the  illegal  keeping  of  in- 
toxicating liquors  for  sale  binding  throughout 
the  judicial  district  in  which  the  action  was 
brought,  does  not  render  a  perpetual  injunction 
restraining  defendant  from  unlawfully  keeping 
such  liquor  for  sale  on  certain  premises  a  bar 
to  a  suit  to  enjoin  the  maintenance  by  him  of 
a  similar  nuisance  in  the  same  district,  but  on 
other  premises,  owned  by  his  codefendant. 
against  whom  no  injunction  is  in  force. — Carter 
v.  Steyer  (Iowa)  61  N.  W.  956. 

93  Iowa,  533. 
[dl     (Iowa.;    1897.) 

The  fact  that  a  bond  given  by  a  firm  as 
liquor  dealers  is  signed  by  one  of  the  members 
as  surety  renders  it  defective,  but  does  not 
constitute  a  ground  for  enjoining  their  busi- 
ness as  a  nuisance,  the  bond  being  amendable 
under  McClain's  Code,  §  320—  Clark  v.  Kiddle 
ffowa)  70  X.  TV.  207. 

[e]     down:    1897.) 

In  an  action  to  abate  a  liquor  nuisance, 
an  injunction  cannot  be  granted  against  the 
proprietors    of    the    business    because    of    their 

al  sale  of  liquor  elsewhere  than  in  the 
building   described,   the   illegal   sale    of   liquor 


itself  not  being  a  ground  for  injunction. — Clark 
v.  Kiddle  (Iowa)  70  X.  W.  207. 


1  47. 


Against  landlord. 


down:    1S9S.) 

Evidence  that  buildings  owned  by  de- 
fendant had  the  general  reputation  of  being 
used  for  the  illegal  sale  of  intoxicating  liquor. 
and  that  defendant  occupied  a  room  therein,  and 
was  frequently  seen  about  the  place,  will  sus- 
tain a  finding  that  she  knew  the  character  of 
the  business  done  on  the  premises. — Carter  v. 
Steyer  (Iowa)  61  N.  TV.  956. 

§   48.    Pleading. 
(Iowa;    1894.) 

In  a  suit  to  enjoin  a  liquor  nuisance,  no 
reply  is  necessary  to  an  answer  which  alleges 
that  the  suit  is  brought  in  bad  faith,  and  for 
the  purpose  of  annoying  defendant,  the  pur- 
pose being  immaterial.  —  McQuade  v.  Collins 
(Iowa  i  ill  X.  TV.  213. 
93  Iowa,  22. 

§  49.    Evidence, 
down;    1890.) 

Since  the  general  law  prohibiting  the 
sale  of  intoxicating  liquors  is  still  in  force,  a 
defendant  who.  in  an  action  to  enjoin  such 
sales,  relies  on  Acts  25th  Gen.  Assem.  c.  62,  au- 
thorizing liquors  to  be  sold  under  certain  con- 
ditions, must  show  compliance  therewith. — 
Ritchie  v.  Zalesky  (Iowa)  67  X.  TV.  399. 

§   50.    Vacation  of  judgment, 
down:    is:t(i.> 

Code.  S  1551.  requiring  peace  officers  to  ex- 
ecute the  liquor  law.  and  to  make  complaint 
for  violations,  does  not  render  a  sheriff  a  rep- 
resentative of  the  state  in  actions  under  such 
law  unless  he  is  complainant:  and  in  a  civil  ac- 
tion for  an  injunction,  commenced  by  the  coun- 
ty attorney,  statements  made  by  the  sheriff  to 
a  defendant,  which  induced  him  to  make  de- 
fault, do  not  constitute  fraud  authorizing  a 
vacation  of  the  judgment. — Seddon  v.  State 
(Iowa)  G9  N.  W.  671. 

§  51.   Costs. 
(Iowa;    1897.) 

In  an  action  under  the  statute  to  abate 
a  liquor  nuisance,  the  court  cannot  tax  the 
costs  to  the  plaintiff,  unless  it  is  found  that 
the  action  was  brought  maliciously,  and  with- 
out probable  cause. — Clark  v.  Riddle  (Iowa)  70 
N.  \V.  207. 

§   52.    Review. 
(N.  D.:    is9.->.i 

A  judgment  imposing  a  fine  and  impris- 
onment for  contempt  of  court  under  Laws  1890, 
c.  110,  §  13,  relating  to  liquor  nuisances,  and 
to  the  punishment  of  contempts  in  violating 
injunctional  orders  issued  in  suits  to  abate  the 
same,  may  be  reviewed  by  writ  of  error. — State 
v.  Markuson  (N.  D.)  64  N.  TV.  934. 
5  N.  D.   147. 

§   53.    Contempt  in  violating  injunction, 
[a]     dowa;    1896.) 

In  contempt  proceedings  for  violation  of 
an  injunction  against  the  sale  of  liquors,  an  af- 
fidavit showed  that  on  Sunday  defendant  was 
in  his  saloon,  and  passed  beer  out  of  a  broken 
window,  to  men  who  drank  it;  that  affiant 
went  to  such  window,  and  saw  defendant  se- 
creting himself;  that  when  seen  he  went  into 
the  front  part  of  the  saloon;  and  that  affiant 
went  to  the  front  end  of  the  saloon,  and.  look- 
ing in,  saw  defendant  was  the  only  person 
I  here.  Hi  Id.  that  the  evidence  showed  a  vio- 
lation of  the  injunction;  Acts  25th  Gen. 
Assem.  c.  62,  providing  that  the  place  for 
sales  "shai'  not  be  open  at  all  nor  shall  sales 
be  made  on"  Sunday. — Cotant  v.  Hobson  (Iowa) 
07  X.  \V.  255. 
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|ii]    i  v  I).:    1805.) 

An  nMiiliivil  "f  an  or- 

or  attachm  ontempt    In    violating 

an  injunctional  order  granted  in  a  suit  to  abate 
a  liquor  nuisance   under   Lawa    L890,  c.    L10 
13,  is  ii.. t  .i  ii  failing  to 

the  action    was  pending  a1    the   time   the 

it  was  made,  where  it  alleges  that  the 

iiijiin.-iii.ii.il   order    baa    nol    I"  i  i  d    or 

modified     State  v.  Markuson  (N.  D.j  64  N.  W. 

934. 

5  N.  D.   147. 


IX.    CIVIL    DAMAGE   LAWS. 

$   54.    Personk  entitled  to  sue. 

[u]     (Neb.i    1800.1 

A    poor    person   dependent    tor    Bupport 
upon  a  relative,  according  to  i  he  pn 
chapter  67,  Comp.   St.    1895.   may,   in   his  own 
name  and  for  hi    own  benefit,  maintain  an  ac- 
tion  against    a    rend i    intoxicating   drinks, 

lie   lose  of   such   support,   caused    by   the 

,i,  hi    of  such  relative,  vt  ben  such  death 

in  consequeni he  traffic  of  such   ion. lor  in 

intoxicating  drinks,  without  any  action  of  the 
county  commissioners  in  that  behalf.— Fitzger- 
ald v.  Donoher  (Neb.)  67  N.  W.  880. 

48  Neb.  852. 
[to]     (Neb.s    1800.) 

The  action  which  arises  in  favor  nf  a 
parer,*,   against  a  retail  liquor  dealer  anil  his 

men,  to  recover  for  the  loss  of  services  oi 
i  minor  child,  occasioned  by  the  death  of  the 
child  as  a  result  of  the  use  of  intoxicating  liq- 
uors furnished  by  the  defendant  sal keeper, 

is  governed  liv  Coinp.  St.  c.  50,  providing  that 
a  person  licensed  to  soil  liquors  shall  pay  all 
damages  thai  tie  community  or  individuals 
may  sustain  iii  consequence  of  the  traffic,  and 
not  by  chapter  21,  known  as  the  "Civil  Damage 
Act  "  Hence  the  action  may  be  prosecuted  iu 
the  name  of  the  party  entitled  to  the  damages, 
without  the  intervention  of  an  administrator 
of  the  decedent.— Fitzgerald  v.  Donoher  (Neb.) 
67  N.  \V.  880. 

48  Neb.  852. 

§   55.    Persons  liable. 

Inl  Laws'issf'"'.'^'!  No.  313,  5  20,  provides 
that  every  wife  who  shall  be  injured  by  any 
intoxicated  person,  or  by  reason  of  the  intoxi- 
cation of  any  person,  or  by  the  Belling  or  fur- 
nishing any  liquors  to  any  person,  shall  haye  a 
right  of  action  against  any  person  who  con- 
tributed to  such  intoxication  by  furnishing  liq- 
uor, etc.  Held  chat,  where  a  husband  is  con- 
victed of  breaking  and  enteritis  a  store  in  the 
nighttime,  with  in'ent.  etc.,  the  wife  has  no 
cause  of  action  against  persons  who  just  pre- 
viously sold  him  liquor,  on  the  ground  that  the 
liquor  intoxicated  him,  and  that  while  intoxicat- 
ed he  committed  such  crime.— Dennison  v.  Van 
Woiinir  (Mich.)  65  N.  W.  274. 

[b]     (\el>.:    is!i:;. i 

The  liability  of  the  sureties  on  a  bond 
given  by  a  liquor  dealer  under  Comp.  St.  1895, 
p.  683,  c.  50,  is  coextensive  with  that  of  the 
principal.  Gran  v.  Houston  (Neb.)  04  N.  W. 
245,  4o  Neb.  813. 

§   56.    Defenses. 

[n]     (Neb.:    1805.) 

The  fact  that  the  wife  consented  to  or 
acquiesced  in  the  sale  or  gift  of  intoxicants  to 
the  husband  constituted  no  defense  to  an  ac- 
tion for  damages  by  the  wife  in  her  own  be- 
half and  for  her  minor  children  for  loss  of 
support,  occasioned  by  the  death  of  the  husband 
through  drinking  the  liquor.— Gran  v.  Houston 
U  N.  W.  245,  45  Neb.  S13. 

]b]     (Neb.;    1807.) 

An  action   by  a   widow   for  furnishing  liq- 
uors to  her  deceased  husband  cannot  be  defeat- 


ed by  proof  that  e  furnished  bj 

n    keeper,   with   the 
knowledge   and   con  ent    of    the    plaintiff.    Kli- 

inciii   v.  Corcoran  (Neb.)  70  N.  Vv.  910. 

8   57.    Joinder  of  parties. 
(Htcta.i    is!..-.., 

I  nder  3  How.  Ann.  St.  §  2  ikliiis 

"any    pi  rson    or   pi  and,    if    liens,-.. 

,1,.,-s.   the  on   their   bonds,    u  bo 

mora  to  a  person,  liable,  "joint- 
rally,     for  injui  i  d  by  oth- 

I    liq- 
uors. '  the    principa 

be  i     ed  in  a  single  action. — Frank- 
lin v.  Frej  (Mel.. i  63  N.  W.  970. 

§   58.    Issues    and    proofs— Variance. 
I.N.I,.:     IH-..-..I 

The   fact   that   a   wii  to   the 

to   her   hush 
stitute  a  defense  to  an  ai  ■   for  dam- 

nppoi  i.  resulting  from  the  hus- 
band's drinking  the  liquor,  si,. .old  Pe  specially 
pleaded.  Gran  v.  Houston  (Neb.)  64  N.  \\ .  245. 
45  Neb.  813. 

§   59.    Evidence. 

[ill     Oliili.i    1807.)  , 

The  claim  that  conviction  of  plaintiff  s  hus- 
band   for    drunkenness    caused     by    liquor    sold 

him    bj    defendant    might    have   bee 
dues    not    prevent    its    admission.— Lucker    v. 
(Mich.)  Til  N.   W.  421. 
|l,  I     (Mich.;    1S!I7.) 

Where  a  mother  sues  for  damages  Buffer- 
ed because  intoxicating  liquors  were  furnished 

:   minor  son,  ihe  maj   shov.  h<  r  d 
on  him;    the  amount  he  used  to  earn,  and  what 

i  in  the  bank,  before  be  began  to  u 
toxicatlng  liquors;  his  failure  to  get  employ- 
ment, if  traceable  to  his  drinking  halm. 
that  he  had  been  seen  ou  the  street  in  a  st.uo 
Of  intoxication  during  the  time  it  was  claimed 
that  defendant  furnished  him  liquor.— Weisei 
v.  Welch  (Mich.)  70  N.  W.  438. 

[c]     (Neb.:   1805.) 

In  an  action  bv  a  wife  under  Comp.  St. 
1895,  c.  50,  p.  6S3,  to  recover  damages  ol  a 
liquor  dealer  for  loss  of  support  occasioned  by 
her  husband  haying  receiyed  his  death  from 
drinking  liquor  sold  him  by  defendant,  evii 
that  the  money  en  rued  by  the  husband  while 
living  was  devoted  to  the  wife's  support  waa 
admissible.— Gran  v.  Houston  (Neb. I  64  N. 
W.  245,  45  Neb.  813. 

[ul     (Neb.i    is!»7.i  ,   • 

In  an  action  for  selling  liquor  to  plamtiB  a 
deceased  husband,  where  plaintiff  alleges  that 
she  was  injured  in  her  means  of  support  there- 
by,  evidence  of  the  value  of  the  family   I 
stead  and  the  amount  of  incumbrance  thi 
at  the  time  of  her  husband's  death   is  ad 
ble.-Kliment  v.  Corcoran  (Neb.)  70  N.  W.  910. 

§   60.    Instructions. 

[a]     down:    1805.) 

A  charge  that  one  who  sold  or  fur- 
nished" to  decedent  intoxicating  liquor,  produ- 
cing intoxication  which  was  the  immediate  i 
of  his  death,  is  liable  for  such  death,  is  not  er- 
ror where  the  evidence  shows  conclusively  l  I 
the  liquor  was  sold  to  decedent.— Miller  v.Ham- 
mi  is  ilowa)  01  N.  W.  1087. 
93  Iowa,  746. 

[b|     l\el>.:    1805.) 

Where  it  appeared,  in  an  action  against 
two  liquor  dealers  for  the  deatli  of  plai 
intestate,  that  when  intestate  died  his  moid 
eranged,  and  that  he  was  in  a  stupid  con- 
dition, superinduced  by  periods  of  intoxication 
at  intervals  extending  over  a  period  ot  five 
mi  hi  lis,  the  last  of  which  occurred  two  weeks 
alter  any  liquor  was  sold:  that  some  of  the  fits 
of  intoxication  were  contributed  to  b: 
liquor    by    defendants;    and    that    intestate    had 
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drank  heavily  for  several  years  past,  and  been 
subject  to  attacks  of  delirium  tremens.— it 
was  inapplicable  to  charge  that,  where  several 
dealers  furnish  liquors  the  use  of  which  results 
in  intoxication  and  damage,  each  dealer  is 
equally  liable,  and  that  if  one  furnishes  the  first 
draft  while  the  user  is  sober,  ami  the  liquor 
which  intensifies  and  completes  the  intoxication 
is  furnished  by  others,  the  former  is  equally 
liable  with  the  latter  for  the  damage  resulting 
from  such  intoxication. — Dolan  v.  McLaughlin 
64  N.  W.  1076,  46  Neb.  449. 
[c]     (Neb.;    1895.) 

Where  it  appeared,  in  an  action  against 
liquor  dealers  for  the  death  of  plaintiff's  in- 
testate, that  at  least  one  sale  was  of  liquor  not 
intoxicating,  it  was  erroneous  to  instruct  that 
the  presumption  is  that  liquor  sold  at  a  saloon 
is  intoxicating. — Dolan  v.  McLaughlin  (Neb.) 
64  X.  W.  1076,  46  Neb.  449. 

§  61.    Question  for  jury. 

(Neb.:   1895.) 

In  an  action  for  the  death  of  one  killed 
while  intoxicated,  by  a  collision  between  a  pas- 
senger train  and  a  hand  car  on  which  he  was 
riding,  the  evidence  showed  that  the  liquor  was 
procured  from  defendant's  saloon,  and  tended  to 
show  that  deceased  was  in  such  a  condition  that 
he  did  not  see  the  approaching  train.  U<hl,  that 
the  question  whether  the  liquor  furnished  by  de- 
nt contributed  to  the  death  was  for  the 
jury.— Cornelius  v.  Hultman  (Neb.)  62  N.  W. 
891. 

44  Neb.  441. 

§  62.    Damages. 

[n]     (Mich.:    1895.) 

In  an  action  against  a  saloon  keeper  for 
selling  liquor  to  plaintiff's  husband,  thereby  in- 
juring her  means  of  support,  and  her  feelings, 
di  fendant  will  be  liable  for  whatever  damages 
plaintiff  has  sustained  from  his  acts,  though  the 
husband  was  an  habitual  drunkard  before  such 
sales  began. — Ford  v.  Cheever  (Mich.)  63  N.  W. 
975. 

105  Mich.  679. 

[bl     (Mich.;    1S!17.1 

That  the  prosecution  on  which  plaintiff's 
husband  was  convicted  for  drunkenness  caused 
by  the  liquor  sold  him  by  defendant  was  not 
commenced  till  after  her  action  for  damages 
for  sale  of  liquor  was  brought  does  not  render 
evidence  of  the  conviction  inadmissible,  as  she 
may  recover  for  damages  resulting  subsequent 
to  bringing  the  action. — Lucker  v.  Liske  (Mich.) 
70  N.  W.  421. 

[c]  (Mich.;    1897.) 

Evidence  of  publication  in  a  newspaper  of 
an  account  of  the  participation  of  plaintiff's 
husband  in  a  row  while  drunk  from  liquor  sold 
him  by  defendant  is  admissible  on  the  question 
of  damages. — Lucker  v.  Liske  (Mich.)  70  N.  W. 
421. 

[d]  (Mich.:    1897.) 

In  an  action  by  a  wife  for  damages  for 
sale  of  liquor  to  her  husband,  evidence  of  his 
Conviction  of  drunkenness  caused  by  the  liquor 
is  admissible,  not  to  prove  the  drunki 
but  to  show  damages. — Lucker  v.  Liske  (Mich.) 
70  X.  W.  421. 

[e]  (Neb.;    1895.) 

The  damages  recoverable  from  a  liquor 
dealer  under  Comp.  St.  1895,  p.  683,  c.  50,  in- 
clude damages  from  the  loss  of  support  to  a 
widow,  occasioned  by  the  death  of  her  husband 
through  drinking  intoxicating  liquors. — liran  v. 
Houston,  G4  N.  W.  245,  45  Neb.  813. 

§  63.   Exemplary  damages. 

[a]     (Iowa;    1895.1 

Code,  S  1557,  providing  that,  in  an  action 
for  damages  for  selling  intoxicating  liquors, 
plaintiff  shall  recover  exemplary  damages,  gives 
plaintiff  a  right  thereto  if  actual  damages  are 


shown. — Miller  v.   Hammers   (Iowa)   61  N.  W. 
1087. 

93  Iowa,  746. 

[bl      (Mich.:    1897.) 

Under  3  How.  Ann.  St.  §  2283e3,  providing 
for  exemplary  damages  for  willfully  furnish- 
ing a  minor  with  intoxicating  liquors,  exem- 
plary damages  may  be  recovered  where  the  per- 
son furnishing  the  liquor  knows  or  has  rea- 
son to  believe  that  the  person  to  whom  it  is 
furnished  is  under  21  vears  of  age.— Weiser 
v.  Welch  (Mich.  I  70  X.  W.  438. 


X.    BIGHTS  OF   PROPE3TY,  AND 
CONTRACTS. 

§   64.    Lawfulness  of  ownership. 

Ihraa:    189G.) 

On  the  issue  whether  liquors  named  in 
a  policy  of  insurance  were  owned  by  the  in- 
sured for  the  purpose  of  sale  in  violation  of  law. 
it  was  not  error  to  charge  that,  if  the  insured 
did  not  intend  to  sell  them  in  the  state,  or  if 
he  kept  them  with  intent  to  sell  them  outside 
the  state,  his  ownership  was  not  unlawful, 
though  there  was  no  evidence  of  an  intent  to 
sell  them  outside  the  state. — Erb  v.  German- 
American  Ins.  Co.  (Iowa)  67  N.  W.  583. 

§   65.    Recovery  of  price  of  liquor  sold, 
[a]     (Iowa;    ]*!>.->.) 

The  fact  that  a  nonresident  making  sales 
of  liquor  in  another  state  to  a  resident  of  Iowa 
does  so  to  enable  the  purchaser  to  violate  the 
liquor  laws  of  that  state,  or  participates  in  an 
unlawful  disposal  of  said  liquor  therein,  does 
not  enable  the  purchaser  to  recover  the  price 
paid  therefor  under  Code,  §  1550,  giving  a  right 
to  recover  payments  made  for  intoxicating  hq- 
uor  sold  in  violation  of  the  Iowa  liquor  law. — 
Wind  v.  Her  (Iowa)  61  N.  W.  1001. 
93  Iowa,  316. 

lb]     (Iowa;    189(5.) 

In  an  action  to  recover  money  p^id  for  in- 
toxicating liquors,  under  Code.  S  1550,  provid- 
ing that  all  such  payments  shall  be  deemed  to 
have  been  received  upon  a  valid  promise  and 
agreement  to  repay  on  demand,  the  defendant 
cannot  escape  liability  on  the  ground  that  he 
sold  the  liquors,  and  received  the  money  there- 
for, merely  as  agent  for  another. — Sellers  v.  Arie 
(Iowa)  68  N.  W.  814. 

[c]  (Neb.;   1895.1 

An  action  could  not  be  maintained  for 
the  price  of  beer  sold  a  citizen  of  Nebraska,  to 
be  resold  in  that  state  in  violation  of  law. — 
Storz  v.  Finkelstein,  65  N.  W.  195,  46  Neb. 
577. 

[d]  (Neb.;    189«.) 

Where  intoxicating  liquors  are  sold  in 
Nebraska  for  the  purpose  of  enabling  the  per- 
son to  resell  them,  contrary  to,  or  in  violation 
of,  the  laws  of  that  state,  and  the  vendor  has 
knowledge  of  the  illegal  purpose  of  the  buyer, 
and  participates  with  him  in  the  illegal  traffic, 
the  sale  is  void,  and  no  recovery  can  be  had  for 
the  price  of  the  liquors. — Storz  v.  Finkelstein 
(Neb.)  6fi  N.  W.  1020. 
48  Neb.  27. 
Assignability  of  claim,  see  "Assignment,"  §  4. 

§   66.    Place  of  sale. 

[a]  (Iowa:   1S95.) 

A  nonresident  has  a  right  to  sell  intoxi- 
cating liquors  to  a  resident  of  Iowa  for  im- 
portation into  that  state,  without  reference  to 
the  police  regulations  thereof. — Wind  v.  Her 
(Iowa I  61  N.  W.  1001. 
93  Iowa,  316. 

[b]  (Iowa;    1895.) 

Where  intoxicating  liquors  were  shipped 
from  another  state  to  a  purchaser  in  Iowa,  the 
fact  that  upon  receipt  thereof  the  purchaser 
drew  the  bungs  of  the  barrels,  for  the  sole  pur- 
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of  beating  the  liquors,  <lid  not  make 

of  propertj 
abject  to  its  p       e  re   illations. 
Wii  0  "l   N.  VV.   L0O1. 

x  [owa,  316. 

§   67.    Contracts. 
|  a  I      (IOWa I     IMI7.I 

The   lease  of  a    building  for  a 

i    mplied    with    the   mulcl    law 

in.  e.  62),  an  I  b  h  ch  pro- 

i    :,s  part  of  the  rent,  the  lessee  shall 

i,av  the  tax  levied  on  the  property  under  the 

law,   is    not   invalid   us   founded   on   an    i 

deration. — McKeever  v.  Beacon)  (Iowa)  70 
V  w.  112. 

|I>1     (Mich. |    1897.1 

The  provision  of  3  How.  Ann.  St. 
which    precludes    a    person    fn  Qing   a 

on  more  than  two  liquor  boi 
ional.— Wolcott  v.  Burlingame  (Mich.)   To 
\.  \v.  881. 


INTOXICATION. 

As  a  defense  to  crime,  see  "Criminal  Law,"  i  6. 


INVENTORY. 

By  executor,   see   "Executors  and   Administra- 
tors," §  11. 
By  insured,  see  "Insurance,"  §  59. 
Of  property  attached,  see  "Attachment,"  §  27. 


INVESTMENT. 

By  trustee,  see  "Trusts,"  §  20. 


IRRIGATION. 

§   1.    Establishment  of  district. 

(Neb.:   1S95.) 

Act  March  26,  1S95,  providing  for  the 
creation  of  irrigation  districts  by  county  boards, 
does  not  violate  Const,  art.  1,  §  3,  relating  to  the 
creation  of  municipal  corporations,  since  irriga- 
tion districts  are  public,  rather  than  municipal. 
— Board  of  Directors  of  Alfalfa  Irrigation  Dist. 
v.  Collins,  64  N.  W.  10S6,  46  Neb.  411. 


§   2.    Franchise*  and  privileges  of  irriga- 
tion companies, 
(a]      l  N.I..:     I  SUB    i 

:--•...  art.  1,  5  '■*,  relating 
to    irrigation,    and  that   no   trs 

than   one 
without   tile  owni 

.  .\    ll- 
Dal    &    1  I      i  no  i-.'    «Sc    M.-r 

.v  Land  Ob.  (Neb.)  64  N.  \V. 
Neb.  884. 
I  ■•  J     (Neb.)    i^ 

_:    1889    rela 
irrigation,  di 

i  i  e  i 

another    such    company,    or    take    w 

i      in-  irrigation  companj 

nect  b  uii  iii.    formi  r'  ers  to  sup- 

lily   tin-   latter   with  water  at   n 
do  not  entitle  it  to  an  injuni 

from  appropriating  a  right  of  way 
ditch    over    the    former's    lanas.  —  P 
Ilirslny  irrigating  Canal  &  Land  Co.  v.  I 
ere'  &  Merchants'  irrigation  &  Land  Co.  (Neb.) 
04  N.  W.  343,  IS  Neb,  884. 

§  3.    Assessments  and  taxes. 
[a]     (Neb.;    Ihli.Vi 

Act  March  26,  1895,  relating  to  irriga- 
tion districts,  is  not  unconstitntional  on  the 
ground    thai    the   power    H  ed   on 

Such   districts    to    levy    taxes    is    without    1 

Hon. — Board  of  Dil tors  of  Alfalfa 

Dist.  v.  Collins,  64  N.  \V.   1086.   16  Neb-  411. 
[ij]    (Neb.i   i m:js.i 

Act  March  ->'•,  1895,  relating  to  in, 
districts,  does  not  conflict  with  I 
1,  requiring  uniform  taxation,  since  that  pro- 
relates  only  to  revenue  required  for  the 
general  purpose  of  state  and  municipal  govern- 
ment.—Board  of  Directors  of  Alfalfa  Irriga- 
tion Dist.  v.  Collins,  64  N.  W.  1086,  46  Neb.  411. 


ISLAND. 

Jurisdiction  of  crime  committed  on  island  in  riv- 
er forming  boundary  of  states,  see  "Criminal 
Law,"  §  10. 


ISSUES. 


See  "Pleading";   "Trial." 
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JAIL  AND  JAILER. 

See,  also,  "Penitentiary." 

Liability  of  city  for  defects  in  jail,  see  "Munici- 
pal Corporations,"  §  75. 

[aj     down;    1Sf>7.) 

Under  McClain's  Code,  §  5041,  providing: 
"The  sheriff  is  entitled  to  receive  the  following 
fees"  (section  5056):  "For  boarding  a  prisoner, 
a  compensation  fixed  by  the  board  of  super- 
visors, not  less  than  fifty  cents  a  day";  (sec- 
tion   5057)    "for    waiting    3n    and    washing    for 

mers,  the  sheriff  shall  have  such  reason- 
able compensation  as  shall  be  allowed  by  the 
board  of  supervisors;"  and  section  5062,  pro- 
viding that  the  sheriff  is  also  entitled  for  at- 
tending courts,  and  for  other  service  for  which 
no  compensation  is  allowed  by  law,  to  such  an- 
nual salary  as  may  be  fixed  by  the  board  of  su- 
pervisors.— he  is  entitled,  for  washing  for  and 
for  waiting  on  prisoners,  to  a  reasonable  com- 
pensation outside  of  his  salary. — Hamill  v. 
Carroll  County  (Iowa)  GO  N.  W.  1122. 

lb]     (Win.;    1S90.) 

Under  Rev.  St.  ?  49  IT,  requiring  a  coun- 
ty to  pay  the  sheriff  his  "expenses  for  main- 
taining" persons  confined  in  the  county  jail,  on 
"the  accounts  of  the  keeper  of  such  jail  having 
tieen  first  allowed  by  the  county  board,"  the 
sheriff  is  entitled  only  to  the  actual  expenses 
which  he  incurs  in  maintaining  prisoners,  in- 
cluding the  cost  of  the  materials  used  for  food 
and  for  preparing  and  serving  the  same,  but 
without  any  allowance  for  his  personal  serv- 
ices, or  for  profits. — Doty  v.  Sauk  County 
(Wis.)  67  N.  W.  10. 
93  Wis.  102. 

[c]  (Wis.;    1S9G.) 

An  action  by  a  sheriff  against  the  coun- 
ty to  recover  for  the  maintenance  of  prisoners 
confined  in  the  county  jail  is  properly  dismissed 
where  the  complaint  fails  to  set  out  the  actual 
expenses  incurred  by  plaintiff. — Doty  v.  Sauk 
County  fWis.1  67  N.  W.  10. 
93  Wis.  102. 

[d]  (Wis.:   1S97.) 

Under  Rev.  St.  §§  4047,  4050.  providing 
that  the  sheriff  shall  be  paid  actual  expenses  in 
maintaining  prisoners  in  county  jails,  he  must 
keep  accurate  accounts  of  expenses,  and  present 
them  to  the  county  board  for  audit;  and,  if  he 
fails  so  to  do.  he  can  recover  by  action  only 
such  reasonable  expenses  as  he  can  show  he  in- 
curred, by  clear  testimony. — Deissner  v.  Wau- 
kesha County  (Wis.)  70  N.  W.  668. 


JOINDER. 

Of   causes    of    action,    see    "Action,"    §§    5-7; 

"Pleading,"  §  14. 
Of  counts,  see  "Indictment  and   Information," 

§§  27,  28. 
Of  parties   and   offenses,   see   "Indictment   and 

Information,"    §§   27,    28. 


JOINT  LIABILITY. 

Of  parties  to  contract,  see  "Contracts,"  §  25. 

JOINT  TORT  FEASOR. 

See  "Torts." 


JUDGE. 

I.  APPOINTMENT.        QUALIFICATIONS. 

AND  TENURE,  §§  1-3. 
II.  POWERS.      DUTIES,     AND     LIABILI- 
TIES, §§  4-7. 

See,  also,   "Courts";    "Justices  of  the  Peace." 

Absence  from  trial,  see  "Trial,"  §  6. 

Conduct  and  remarks  during  trial,  see  "Crim- 
inal Law,"  §  50. 

Criticism  of  court  or  judge,  see  "Contempt,"  §  1. 

Delegation  of  legislative  power  to,  see  "Consti- 
tutional Law,"  §  15. 

Power  at  chambers  to  hear  motion  to  vacate 
judgment,  see  "Judgment."  §  95. 

of  court  commissioner  to  act  as  judge,  see 

"Court  Commissioners." 

Prejudice  of  judge  as  ground  for  change  of 
venue,  see  "Criminal  Law,"  §  42. 

Signature  to  judgment,  see   "Judgment,"  §  32. 

When  judge  acts  as  court,  see  "Courts,"  §  3. 


I.    APPOINTMENT,    QUALIFICATIONS, 
AND  TENURE. 

§    1.    Relationship  to  parties. 

(Mich.:    1895.) 

The  prosecuting  attorney  is  not  a  party  to 
a  criminal  case,  within  How.  St.  §§  6822,  7245, 
prohibiting  a  judge  or  justice  of  the  peace  from 
hearing  any  ease  when  they  are  related  to  either 
party— People  v.  Whitney  (Mich.)  63  N.  W. 
7C5. 

105  Mich.  622. 

§   2.    Reviewing  own  decision. 

(S.  n.:   1S96.) 

Where  an  application  to  the  county 
court  for  an  order  directing  that  the  person:]  I 
representative  of  a  decedent  should  convey  to 
plaintiff  certain  lands  was  denied  without  prej- 
udice, on  the  ground  that  the  applicant's  right 
to  a  deed  was  doubtful,  such  determination  did 
not  disqualify  the  judge  (who  afterwards  be- 
came judge  of  the  circuit  court!  from  hearing 
and  determining  the  action  brought  by  such 
applicant  to  establish  a  resulting  trust  in  the 
lands  in  controversy. — Graham  v.  S€lbie  (S.  D.) 
67  N.  W.  831. 

§  3.    Vacancy  in  office — Method  of  filling. 
(Neb.;    3S95.) 

Under  the  constitution  and  the  statute. 
when  a  vacancy  occurs  in  the  office  of  county- 
judge,  and  the  unexpired  term  exceeds  one  year, 
the  office  should  be  filled  by  election. — State  v. 
Lansing,  64  N.  W.  1104,  46  Neb.  514. 


II.    POWERS,    DUTIES,    AND    LIABILI- 
TIES. 

§  4.    Authority. 

[a]  (Neb.;    1897.) 

A  judge  of  the  district  court,  within  his 
own  judicial  district,  may  hear  and  determine 
a  motion  for  a  new  trial  in  a  case  wherein  the 
judge  of  another  district  presided  during  the 
trial,  but,  before  the  hearing  of  the  motion  for 
new  trial,  had  ceased  to  preside. — Lauder  v. 
State  (Neb.)  69  N.  W.  776. 

[b]  (S.  D.;    1894.} 

A  circuit  judge  holding  court  in  another 
circuit  on  the  request  of  the  judge  of  the  same 
may  continue  the  term,  and  con.  hide  the  trial 
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Jl  I  »<;k,  II.— J  I  i".   ii  .  .  i,  L 


r  i,    mi- 


a  tee  be  baa  be<  a  n 
adjourned  term      Williams  v.  Williams  (.S.  D.i 
81  N.  W.  38. 

i;  a   D.  284, 

S   5.    In   • -ii.iin  In  i  s. 

lui     (Mieb.i    1887.) 

pub    \.  i  :  1895,  No.  181,  confei  ring 
d  the  circuit  com  I  i 
Eore  whom  a  part]   m 
ngs  in  the  nal  ure  ol  proceedings  tor 
•very  authorized   by  the  act,   the  power  to 
determine  what  is  relevant  to  the  issue,  and  giv- 
ing testimony  so  taken   the   force 

ourt  "i" 
the  rulings  made  on  the  e 
Btitutional,  as  conferring  judicial  power  on  said 
i  s.— Mulheru  v.   Grove  (Mich.)    ro   N.   W. 
15. 

[b]     (Neb.i    IS!).'..) 

I       ;i.   St.    1893,  c.    1".   authorizing   the 
distrii  i  a   "to  era 

or  modify  temporary  injunctions,"  does  not  jn- 
clude  a  fin  ion  of  an  action  for  an  in- 

. .ii,  either  by  dismissal  or  otherwise.— 
Browne  v.  Edwards  &  McCulloch  Lumber  Co. 
(Neb.)  62  N.  W.  1070. 

4  1  Neb.  361. 


"Ap 


S   6. 


In   vacation. 


(Neb.i    isiiii.i 

Ad   February  25,  1875,  authorizing  judg- 
es of  the  district  court  to  confirm,   in   vacation, 

sales   of   real    estate    made   on    execution,    is    not 

urn stitutional.  —  Beatrice   Paper   'Io.    V.   Beloit 

Irou  Works.  65  N.  W.  1059,  46  Neb.  900. 

§   7.    Liability  for  judicial  acts. 

(Neb.i    1805.) 

A  police  justice,  acting  within  bis  juris- 
diction, is  not  liable  iu  a  civil  action   for 
imprisonment    because    the    proceedings 
which  the  person  was  imprisoned  were  void  for 
irregularities.— Atwood    v.    Atwater    (Neb.)    01 
N.  W.  574,  43  Neb.  147. 


JUDGMENT. 

I.  IX  GENERAL— VALIDITY,  §§  1-9. 
II.  BY  CONFESSION.  §§  10,  11. 
III.  BY  DEFAULT,  §5  12-21. 

1.  In  General.  SS  12.  13. 

2.  Setting  Aside,  §S  14-21. 

TV.  RENDITION  AND  ENTRY— DOCKET- 
ING, §§  22-35. 
V.  OPERATION  AND  EFFECT,  §§  36-67. 

1.  In  General,  §§  36-3S. 

2.  Res  Judicata.  §§  39-01. 

3.  Lien,  §§  62-67. 

VI.  COLLATERAL  ATTACK,  §§  68-75. 
VII.  FOREIGN  JUDGMENTS,  §§  76-80. 
VIII.  PAYMENT,     SATISFACTION,     AND 
DISCHARGE,  88  81-88. 
IX.  AMENDMENT,   CORRECTION,   AND 
ARREST,  §§  89-93. 
X.   REVIVAL,  §  94. 
XL  OPENING    AND    VACATING,   §§   95- 
105. 
XII.   EQUITABLE  RELIEF.  §8  106-112. 
XIII.   ASSIGNMENT,   5s  III.   111. 
XIV.  ACTIONS  ON  JUDGMENTS,   §§  115- 
117. 

Accepting  benefits  of  judgment,  estoppel  to  ap- 
peal. ^.  e  "A il,"  S  14. 

Against  claimant  in  attachment,  see  "Attach- 
ment," §    18. 

corporation,  condition  precedent  to  enfor- 
cing liability  of  stockholders,  see  "Corpora- 
tions," S  81. 

,  |  [ers  lor  corporate  debts,  see  "Cor- 
porations," §  So. 


Against  surety  on  replevin  bond,  see  "Replevin," 

ter  Judgment,  si*  "Plead- 

and  orders,  see  "Ap| 
...  ::s. 

As  e i n  precedent  to  attacking  fraudulent 

com  i  e    "Fraudulent    <  lonveyai 

i  .  l. 

By  justice,  see  "Justices  of  the  Peace,"  88  24- 

i  oi    from    j  "Appeal,"    SJS    17.",. 

170. 

in  criminal  cases,  see  "Criminal  Law,"  £§ 

234  240. 

on  appeal,  Bee  "A  L'.-".  301. 

Decree  in  equity,  see  "Equity,"  :■ '  13,  Is.  61. 

of  spec, ii,-  performance,  see  "Specifii    Pei 

[2,  13. 
,f  appearance  entered  after  judgment 

••Appearance,"  §  4. 
Finality   of  judgment   appealed   from,  see 

peal,*'  8  22. 

alimony,  see  "Divorce,"  88  29-31. 
For  divorce,  s.-e  "Divorce,"  6  15. 

For  forfeiture  of  bail,  see  "Bail,"  §  5. 

I  'nr  partition,  see  "Partil  i 

For  sale  i.i'  land  for  ta  Taxation,"  J 91. 

Garnishment  of  judgment  debtor,  see  "Garnish- 
ment," 5  2. 

In  action  for  partnership  accounting,  see  "Part- 
nership," S  20. 

on  bond,  see  "Bonds,"  8  9. 

on  policy,  see   "Insurance."  §  133. 

to  enforce  mechanics'  liens,  see  "Mechan- 
ics'  Liens,"   s  58. 

to  enforce  taxes,  see  "Taxation,"  S  77. 

io  quiet  tiile.  see  "Quieting  Title — Remov- 
al of  Cloud."  §  9. 

to    set    aside    fraudulent    conveyance,    see 

"Fraudulent  Conveyances,"  5 

In   attachment,   see   "Attachment,"    5  41. 

In  eond lation  proceedings,  see  "Eminent  Do- 
main,'' 5  19. 

In  criminal  cases,  see  "Criminal  Law,"  SS  183- 
191. 

In  ejectment,  see  "Ejectment,"    81    10,   11. 

In  forcible  entry,  see  "Forcible  Entry  and  De- 
tainer," §  7. 

In  proceedings  for  contempt,  see  "Contempt," 
§  16. 

to  enforce  assessment  for  public  im; 

ments.  see  'Municipal  Corporations,"  §  159. 

In   replevin,  see  "Replevin,"  88  24—20. 

Interest  on,  see  "Interest,"  5  8. 

Judgments  or  orders  reviewable  on  writ  of  er- 
ror, see  "Error,  Writ  of."  8  L 

Law  of  the  case  on  appeal,  see  "Appeal,"  88 
190,  191. 

Liability  of  justice  for  entering  void  judgment, 
see    "Justices  of  the  Peace,"  8  13. 

Modification  of  decree  for  alimony,  see  "Di- 
vorce." S  31. 

on  appeal,  see  "Appeal."   §8  289.   290. 

ity   of  filing  judgment   roll,  requisites  of 
appeal,  see  "Appeal,"  §  46. 

Objections  first  raised  on  appeal,  see  "Appeal.' 
201. 

Of  foreclosure,  see  "Mortgages,"  Sj  02-00. 

On  pleadings,  see  "Pleading."  §  47. 

Order  for  judgment  emi  obstante,  when  appeal- 
able, see  "Appeal,"  5  29. 

Parol  evidence  to  contradict,  see  "Evidem 
102. 

I'      eeting   judgment   as   condition   precedent   to 

111 stS,    see    "I  'ests,"   8  10. 

Sheriffs  lie  for  collecting,  see  "Sheriffs  and 
Constables,"  §  3. 

I.    IN  GENERAL— VALIDITY. 

§   1.    What  constitutes. 

(Iowa:    18  ,.    ,  .        .. 

The    record    entry,    after   adjudging   the 
conveyance   to   defendant    void,    as   prayed   by 


L049     (§  2) 


JUDGMENT,  I.  III. 
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plaintiff:  lhat  it  is  further  ordered,  adjudged, 
and  decreed  that  plaintiff  pay  defendant,  within 
30  days.  $1,700,  in  satisfaction  of  all  sums  ex- 
pended by  defendant  on  the  premises  and  of  his 
services  to  plaintiff:  that  said  sum  be  a  lien  on 
the  premises;  and,  if  not  paid,  that  the  premises 
be  sold  to  satisfy  the  judgment.— is  a  "judg- 
ment." within  Code,  §  2489,  declaring  that 
"every  Bnal  adjudication  of  the  rights  of  the 
parties  in  an  action  is  a  judgment." — Walker  t. 
Walker  (Iowa)  61  N.  W.  930. 
93  Iowa.  643. 


5  2. 


Personal   judgment. 


(Iowa;    1894.) 

A  judgment  reciting  that  plaintiff  have 
and  recover  against  the  defendant  a  specific 
sum  named  therein,  and  that  the  property  at- 
tached (describing  it)  be  sold  to  satisfy  the 
judgment  and  costs,  and  awarding  a  special  ex- 
ecution for  the  sale  thereof,  is  not  a  personal 
judgment,  but  a  judgment  against  the  land. — 
Griffith  v.  Milwaukee  Harvester  Co.  (Iowa)  61 
N.  W.  243. 

92  Iowa,  634. 

|  3.    Jurisdiction  to  sustain. 

[a]  (Iowa;   1895.) 

Where  motions  and  demurrers  are  sub- 
mitted for  decision  during  the  term  or  in  vaca- 
tion, the  court,  by  failure  to  determine  the  ques- 
tions  until  the  next  term,  does  not  lose  jurisdic- 
tion, so  as  to  require  a  resubmission. — Reed  v. 
Lane  (Iowa)  65  N.  W.  380. 

[b]  (Iovra;   1895.) 

The  fact  that  one  judge  piesided  when 
the  cause  was  heard,  and  another  when  judg- 
ment was  rendered,  does  not  invalidate  the 
judgment.— Reed  v.  Lane  (Iowa)  65  N.  W.  380. 

[c]  (Neb.;    1S96.) 

Where  a  resident  of  New  York  brought 
an  action  in  the  United  States  circuit  court  in 
Nebraska  to  foreclose  a  mortgage  against  resi- 
dents of  the  latter  state,  though  the  mortgagee, 
who  was  plaintiff's  assignor,  was  also  a  resident 
of  Nebraska,  the  court  had  jurisdiction  of  the 
subject-matter,  and  its  decree  of  foreclosure  was 
hence  not  a  nullity.— Tzschuck  v.  Mead  (Neb.) 
66  N.  W.  428. 

47  Neb.  260. 

[d]  (S.  D.;    1S9C.) 

It  is  not  essential  that  the  jurisdiction  of 
a  superior  court  should  affirmatively  appear  in 
the  judgment  roll.  If  it  does  not,  and  the  con- 
trary does  not  therein  affirmatively  appear,  juris- 
diction will  be  presumed. — Seaman  v.  Galligan 
tS.  D.)  66  N.  W.  458. 

(  4.    Mistake  in  name  of  party. 

[a]  (Iowa;    1894.) 

A  mistake  in  the  name  of  the  plaintiff 
in  the  petition  does  not  vitiate  the  judgment, 
where  the  name  appears  correctly  in  the  judg- 
ment itself,  in  the  notice  to  defendant,  and  in 
the  writ  of  attachment  issued  in  the  case. — 
Griffith  v.  Milwaukee  Harvester  Co.  (Iowa)  61 
N.  W.  243. 

92  Iowa,  634. 

[b]  ("inn.:    1890.) 

_  A  judgment  by  default  against  defendant  is 
valid,  notwithstanding  a  mistake  in  the  sum- 
mons in  the  Christian  name  of  one  of  the  plain- 
tiffs—Bradley v.  Sandilands  (Minn.)  68  N.  W. 

t  5.    Variance  from  summons. 
(Neb.;    1895.) 

The  fact  that  the  judgment  exceeds  tie 
sum  indorsed  on  the  summons  is  unimportant 
where  defendant  appeared  and  answered  to  the 
merits.— Erck  v.  Omaha  Nat.  Bank  (Neb.)  62 
N  W.  67,  43  Neb.  613. 


§  6.    On    issue    at    law — Notice    of    assess' 
ment  of  damages. 
(Minn.:    1895.) 

Under  Gen.  St.  1894,  §  5387  (Gen.  St. 
1S7S,  c.  ilii.  5  243),  providing  that  on  a  judg- 
ment for  plaintiff  on  an  issue  of  law  the  plain- 
tiff may  proceed  as  if  there  were  no  answer, 
when  the  summons  was  personally  served,  the 
plaintiff  in  an  action  of  tort  was  not  entitled  to 
assess  his  damages,  on  obtaining  a  judgment  on 
an  issue  of  law,  without  notice  to  a  defendant 
who  had  appeared. — Davis  v.  Red  River  Lumber 
Co.  (Minn,  i  63  N  W.  1111. 
61  Minn.  534. 

§  7.    Conditional  judgment. 
(Minn.:    1895.) 

Where  it  was  decreed  that  plaintiff  was 
entitled  to  judgment  on  the  performance  of  cer- 
tain conditions,  mere  technical  failure  to  comply 
will  not  deprive  plaintiff  of  the  right  to  the 
judgment,  where  defendant  can  be  fully  com- 
pensated  for  such  failure. — Carlton  v.  Carev 
(Minn.)  63  N  W.  611. 
61  Minn.  318. 

§   8.    Void  as  tc   one  joint  defendant. 
(Neb.;    1S97.) 

Where  all  the  parties  to  a  joint  and  sev- 
eral obligation  are  made  defendants  to  an  ac- 
tion thereon,  the  fact  that  the  judgment  is 
void  as  to  one  of  them  because  the  voluntary 
appearance  in  his  name  was  unauthorized  does 
not  reuder  it  void  as  to  all.— Council  Bluffs 
Sav.  Bank  v.  Griswold  (Neb.)  70  N.  W.  376. 

§   9.    Validating  void  judgment. 
(Minn.;    189C.) 

A  void  judgment  cannot  be  validated  by 
citing  the  party  against  whom  it  is  entered  to 
show  cause  why  it  should  not  be  declared  valid 
— Jewett  v.  Iowa  Land  Co.  (Minn.)  67  N.  W. 
639. 

64  Minn.  531. 


II.    BY  CONFESSION. 

Collateral  attack,  see  post,  §  74. 
Equitable  relief,  see  post,  §  108. 
Foreign  judgment,  see  post,  §  80. 
Authority  of  corporate  officer  to  enter,  see  "Cor- 
porations," §  19. 

§   10.    Statement  of  indebtedness. 
(Iowa;    1895.) 

A  statement  of  indebtedness,  for  judg- 
ment by  confession,  filed  and  entered  of  record, 
is  not  rendered  void  by  failure  of  the  clerk  to 
enter  judgment  thereon.  —  Trenery  v.  Swan 
(Iowa)  01  N.  \V.  947. 
93  Iowa,  619. 

§   11.    Warrant  authorizing  judgment. 

[a]  (Midi.:   1S9G.) 

In  a  note  executed  in  Ohio,  a  warrant  of 
attorney  authorizing  an  appearance,  withoul 
pr ss,  to  confess  judgment  against  the  mak- 
ers, in  any  court  of  record,  is  sufficient  to  con- 
fer jurisdiction  on  a  court  of  record  in  that  state 
to  enter  judgment  upon  confession  of  an  attor- 
ney of  that  court. — First  Nat.  Bank  v.  Garland 
(Mich.)  67  N.  W.   559. 

[b]  (Mich.;    1S96.) 

Rev.  St.  Ohio,  §  5321  et  seq.,  authorizes 
judgment  by  confession;  and  where  a  duly 
verified  petition  has  been  filed,  the  court  has  ju- 
risdiction to  render  judgment  upon  confession 
under  warrant  of  attorney. — First  Nat.  Bank  v. 
Garland  (Mich.)  67  N.  W.  559. 


HI.    BY  DEFAULT. 

Amendment,  see  post,  §  89. 
Effect  as  estoppel,  see  post,  §  40. 
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(S  15)     i 


i   of  mhtake  as  to   A  name,   we  entitled  t"  jurtgmi  '   I I   except   u 

I  i„   tbi                                                Slater    v.    hkirv- 

Equital  I                                                '  '"-  '•N,l'-»  TO  -v  u 

All., win-  entry  of  judgmi                              idu  i  ■ .  i    (S.D.i   1890.) 

I, -Hi     conveyam                   !                      '    >nvey-  Comp.  Laws,;   1931),  relating  to  opi 

al„,  default    juo                          I   be    liberallj 

— ,                ireference,  see  "Insolvency,"  8  6  i,  order  tl 

on  1 1         ■  '  Soughran   (8.   l»  I 


1.  IN  GENERAL. 

S    12.    Application    for    judgment— Notice. 
IS.  I).:     l.sfir..) 

fact  that  a  defendant  who  failed  to 
answer  appi  e  action  did  no1 

■     i 

by  de  ■  C p.   Laws,  §  5025,  subd.   1. 

Searles  v.  Lawrence  (S.  D.)  65  N.  W.  34. 


S    13.    Process  to  sustain. 

[nl     down;    1800.) 

Where  the  copy  of  th<  notice  delivered  to 
defendant  fails  to  show  thai  the  original  notice  ,.,,  (Wis.)  fO  N.  i 
was  signed  by  plaintiff  or  his  attorney,  as  re- 
quired by  statute,  the  service  is  ins 
give  the  court  jurisdiction  to  enter  a  default 
judgment.— Hoitt  v.  Skinner  (Iowa)  68  N.  W. 
788. 


[C]       (8.   1).;      l>-!>7.> 

A    ! 

plead  limitation ■      G       ■■    •• .  i  ■ 
(S.  K.i  7H  N.   \\ 
Ml     i  \\  La.  |    1S<>7.| 

if  a   judge 

bj    Kev.  St.  j  2832,  it  is  proper  that   the 
as   terms    the   payment    ol 
red    by    the   ad 
party,  without    n  i  the  amount  Bhown 

to  ha  '■     '       i  paid  out.-    Behl  v.  . 


15.    Grounds  for  setting  aside. 


[li|     ilnwai    1807.1  , 

\     ,   :   ment  for  plaintiff,  in  a  suit    - 
husband  ant!  wife  on  their  join!  note,  Is  valid 


|u]     (Neb.;    1886.) 

A  default  judgment  entered  on  defend: 
failure  to  appear  at  the  trial  will  nol  be  set  aside 
In-, -.•nisi'  defendant  was  absent  through  anticipa- 
tion ths  t  the  i  '1  for  trial 
on  that  day,  on  account  of  its  being  the  i 


is  to  the  wile,  who,  after  appearing  and  filing  eenth  case  assigned  to  the  Bame  judge,  though 

■in  answer,  withdrew  the  same,  and  made  no  the  case  was  reached  onlj    tl 

further  defense,  though  invalid  as  to  the  hus-  pected   continuam 

Land,  who  was  not  served.— Kellogg  v.  Window  cases.— Andres  v.  Kridler  (Neb.)  IK  N.  \V.  u:-sx. 
(Iowa)  69   N.  W.  875.  |,,|     (Neb.;    1896J 

[ei    (iowa:  1897.)  Neither  plaintiff  nor  Ins  ■ 

\  court  has  jurisdiction  to  enter  default  on  on  the  day  of  trial,  defendant  is  an- 

the  second  term  after  service,  where  defendant  swer  by  leave,  thereby  introducing  new  matter  of 

had  only  nine  clear  days  intervening  between  defense.     A  trial  was  immediately  had,  and  judg- 

the  service  of   the  notice  and  the  Brst   day  of  ment  rendered  for  defendant,  based  on  the  fi 

i  term  of  the  court,  under  Code,  5  2602,  of  the  truth  of  the  new  di  fense.      Held,  that  i 


i  provides  that  defendant,  if  served  within 
counts  where  the  suit  is  brought  10  days 
I  i  fere  the  first  day  of  the  next  term,  shall  be 
held  to  appear  at  such  term,  and,  if  not  so  serv- 
ed, he  shall  be  held  to  appear  at  the  second  term 
after  service.— Walters  v.  Blake  (Iowa)  69  N. 
\V.  879. 

[dj     (Mich.!    1896.) 

In  an  action  against  several  defendants 
on  a  joint  demand,  where  one  defendant,  not 
served,  appears  and  tiles  and  serves  his  plea, 
he  is  entitled  to  notice  of  trial;  and  until  such 
notice  is  given  the  court  cannot  legally  enter 
judgment  by  default  against  the  remaining  de- 
fendants.—Penfold  v.  Slyfield  (Mich.)  6S  N.  W. 
'JUO. 

[e]     (Mich.;    1S96.) 

Proof  of  service  must  show  that  a  copy  of 

(he  declaration  and  rule  to  plead  was  served  on 

defendant  before  a  judgment  by  default  can  be 

—Campbell    v.    Donovan    (Mich.)    G9    N. 

W.  514. 

[(]     (Mich.;    1S97.) 

In  attachment  under  the  log  lien  law.  a 
justice  of  the  peace  had  no  jurisdiction  to  give 
judgment    against   the  log  owner,   who   did   not 


was  error  to  overrule  the  motion,  made  by  plain- 
tiff a  few  days  later,  to  vacate  the  default,  on 
the  ground  that  his  counsel  faded  to  notice  the 

on  which  the  cause  was  set  [or  trial 
oversight,  and  that  on  that  day  he  was  actively 

l  iii  the  trial  of  another  ease.   -Hern 
v.  Cunningham  (Neb.)  69  N.  W.  311. 

[c]  (X.  a.:  isosA 

To  warrant  the  setting  aside  of  a  judgment 
by  default  on  the  ground  of  mistake,  under 
Comp.  Laws.  S  4939,  such  mistake  must  consist 
of  something  done  in  the  ease,  either  by  the  court 
or  the  party,  that  was  not  intended  to  be  done.— 
Sargent  v.  Kindred  i.\".  D.)  63  N.  W.  151. 
5  N.  D.  8. 

[d]  (X.  D.;    1S95.) 

It  was  error  to  refuse  to  set  aside  a  de- 
fault judgment,  as  against  a  defendant  who 
was  not  served  with  process,  though  the  applica- 
tion was  made  by  all  defendants  jointly,  as  i> 
the  rest  of  whom  the  default  was  properly  per- 
mitted t.i  stand.— Stewart  v.  Parsons  (N.  D.)  65 
N.  W.  672. 

5  N.  D.  273. 

[e]  (S.  D.:    1895.) 
Where   a    complaint   was    found    msufli- 


ippear,  and  who  was  not  served  until  the  day  cient  to  constitute  a  cause  of  action,  and  the  ju 
before  judgment  was  rendered;  there  being  no  ry  were  discharged,  and  the  trial  postponed  to 
showing  that  the  officer  made  any   attempt    to    permit   plaintiff  to   prepare   an   amended 


find  said  owner  in  seasonable  time,  though  he 
was  named  in  the  writ. — Newbauer  v.  Newbau- 
,i-  (Mich.)  70  N.  W.  1104. 
See,  also,  post,  §  16. 

2.  SETTING  ASIDE. 

Judgment  of  justice,  see  "Justices  of  the  Peace," 

§26. 

§   14.    In  general. 

[a]     (Ne)>.;    1897.)  . 

Where  a  defendant  is  in  default,  if  the  pe- 
tition states  a   cause  of  action,   the  plaintiff  is 


plaint,  without  a  time  being  fixed  within  which 
such  complaint  should  be  answered,  a  judg- 
ment entered  without  notice,  for  want  of  an 
answer,  before  the  expiration  of  30  days  from 
service  of  the  amended  complaint,  should  be 
vacated,  where  defendant,  within  the  statutory 
time,  served  a  meritorious  answer.  —  Bell  v. 
Thomas  (S.  D.)  63  N.  W.  907. 

[1]     (S.  D.;    ISOli.) 

It   is  not   a  sufficient  ground   for  opening  a 
default  judgment  that  defendant  "was  inform- 
ed    *     *     *     that  there  was  no  need   of  - 
to  expense  to  employ  an  attorney,  for  tbej  could 
n,,t   gel   judgment  against  him."— State  v. 
ej    is.   D.)  69  N.  W.  oSo. 
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[S]      (Wis.;    1S9G.) 

A  judgment  against  a  defendant  who  did 
not  appear,  being  supported  neither  by  the  com- 
plaint nor  anything  in  the  record,  should  be  set 
aside—  Stahl  v.  Chicago,  St.  P.,  M.  &  O.  Ry. 
Co.  (Wis.)  68  N.  W.  954. 

5   16.   — —  Defective  service  of  process. 

(Iowa;    1S!)(J.i 

Where  the  service  on  defendant  is  insuffi- 
cient to  give  the  court  jurisdiction  to  enter  a 
default  judgment,  defendant  is  entitled  to  have 
a  default  judgment  set  aside,  without  complying 
with  McClain's  Code.  S  4078.  which  requires 
that  an  affidavit  of  merits  be  filed,  and  a  rea- 
sonable excuse  for  default  shown,  to  authorize 
the  court  to  set  it  aside.  —  Hoitt  v.  Skinner 
(Iowa)  68  N.  W.  7SS. 

§   17.    Discretion  of  trial  court. 

[a]  (Iowa;    1S95.) 

A  refusal  to  set  aside  a  judgment  by  de- 
fault will  not  be  disturbed  where  the  evidence 
that  an  attorney  had  been  employed  by  defend- 
ant was  conflicting.  —  Mogelberg  v.  Clevinger 
(Iowa  i  til  N.  W.  1(192. 
93  Iowa,  736. 

[b]  (Iowa;    1896.) 

The  setting  aside  of  a  default  against  hus- 
band  and  wife  on  the  ground  of  unavoidable 
casualty  preventing  defendants  from  defend- 
ing, in  that  the  husband,  who  assumed  to  look 
after  the  case,  being  ill,  was  led  to  believe  that 
no  judgment  would  lie  taken,  was  not  an  abuse 
of  discretion. — Liggett  v.  Worrall  (Iowa)  G7  N. 
W.  400. 
fc]     (Iowa;   1897.) 

It  is  not  an  abuse  of  discretion  to  open  a 
default  judgment  against  S.  on  a  note  intended 
to  be  that  of  a  corporation  of  which  he  was 
secretary,  but  which,  on  its  face,  through  the 
omission  of  the  word  "by"  before  his  name,  was 
the  joint  note  of  himself  and  the  corporation, 
though  notice  of  the  action  was  served  on  him 
as  well  as  the  corporation;  he  having  turned 
it  over  to  the  president,  not  noticing  that  a  per- 
sonal claim  was  made  on  him,  and  supposing  that 
it  related  only  to  the  corporation. — Capital  Sav- 
ings Bank  &  Trust  Co.  v.  Swan  (Iowa)  69  N. 
W.  1065. 

[d]  (Mich.:   1897.) 

In  an  action  against  a. city  for  personal  in- 
juries, where  defendant  has  defaulted,  and  the 
court  has  determined  that  it  has  the  right  to 
defend,  it  is  ":ot  within  its  discretion  to  lim- 
it the  defense  by  striking  from  the  plea  no- 
tice that  defendant  would  give  evidence  that 
no  written  notice  of  the  injury  was  given  the 
head  of  its  law  department  as  required  by  stat- 
ute.—City  of  Detroit  v.  Donovan  (Mich.)  70 
X.  W.  894. 

[e]  (Minn.;    1895.) 

An  application  to  vacate  a  judgment  ren- 
dered on  default  is  one  addressed  to  the  discre- 
tion of  the  trial  court.— St.  Mary's  Hospital,  v. 
National  Ben.  Co.  (Minn.)  61  N.  W.  S24. 

'K>  Minn.  61. 
£i]     (Minn.;   1896.) 

Defendant  failed  to  appear  at  the  trial  on 
June  4th,  because  he  was  informed  by  his  attor- 
ney that  the  case  was  set  for  June  5th,  and  a 
default  was  entered.  Defendant's  attorney 
made  affidavit  that  he  was  not  present  when  the 
case  was  set,  but  was  informed  bv  the  trial 
judge  that  it  was  set  for  the  5th.     The  counter 

Pits,  which  were  not  rebutted,  showed  that 
it  was  stipulated  that  the  case  should  be  set  for 
the  4th,  and  that  on  that  day,  immediately  after 
the  case  was  set,  defendant's  attorney  was  so 
notified.  Held  not  an  abuse  of  discretion  to  re- 
fuse to  set  the  default  aside.— Stewart  v.  Can- 
non (Minn.)  OS  X.  W.  604. 

I   18.    Delay  in  making  motion. 
(Minn.:    1807.) 

A  default  judgment  of  foreclosure  against 
a  cemetery   association   was   entered   May  31, 


■  1890,  and  the  sale  made  thereunder  was  con- 
tinued   November  12,    1802.     The   assignee   of 

:  the  purchaser,  in  July,  1895,  brought  eject- 
ment against  the  mortgagor,  in  which  action 
the  mortgagor,  in  September,  1S95,  moved  to 
jacate  the  decree  in   the   foreclosure  proceed- 

:  ings,  and  for  leave  to  answer,  giving,  as  rea- 

i  sous  for  its  delay,  that,  when  the  foreclosure 
dings  were  brought,  it  was  advised  that 
it  had  i. (i  defense,  and  that  after  the  decision, 
in  August,  1893,  of  an  appeal  in  another  simi- 
lar rase  against  it.  declaring  such  mortgages 
invalid,  it  believed,  until  the  ejectment  suit 
was  brought,  that  the  assignee  had  abandoned 
all  claim  to  the  land.  In  February,  1892,  the 
mortgagor  had  been  advised  by  counsel  that  it 
had  no  power  to  make  such  a  mortgage,  and 
could  defeat  suit  thereon.  Held,  that  the  facts 
did  not  excuse  the  delay  in  making  the  motion. 
—Northern  Trust  Co.  v.  Crystal  Lake  I 
tery  Ass'n  (Minn.)  69  N.  W.  708;  Men 
Same,  Id. 

§  19.   'When  set  aside  as  of  course. 

[a]  <y.  D.;    1S95.) 

Where  the  attorney  for  defendant  in  an 
action  for  divorce  withdrew  his  appearance  and 
the  answer,  and  the  written  grounds  for  such 
withdrawal,  filed  in  the  action  before  default 
was  declared  therein,  showed  that  his  r 
Cor  withdrawing  arose  from  hostility  to  his  cli- 
ent for  alleged  nonpayment  of  fees,  a  judgment 
against  defendant  for  want  of  an  answer  should 
be  set  aside  on  defendant's  motion  as  a  matter 
of  right— Nichells  v.  Nichells  (N.  D.)  64  N.  W. 
I  73. 

5  N.  D.  125. 

[b]  (X.  D.;    1S!I(J.) 

When  application  is  made  tinder  Comp. 
Laws.  §  4900,  subd.  5  (Rev.  Codes,  §  5200).  by 
one  served  by  publication,  after  he  is  in  de- 
fault, for  leave  to  serve  an  answer,  anil  the 
court  holds  that  sufficient  cause  is  shown,  the 
right  to  defend  is  absolute. — Smith  v.  Nichol- 
son (N.  D.)  07  N.  W.  2H0. 
5  N.  D.  426. 

§   20.    Showing  meritorious  defense. 

[a]     (Iowa;    1897.) 

Under  Code.  §  2871,  requiring  an  affidavit 
of  merits  to  authorize  the  setting  aside  of  a 
default,  an  affidavit  which  merely  states  that 
the  question  to  be  put  in  issue  is  "as  to  the  lia- 
bility of  the  defendant  *  *  *  sllc]1  as  grew 
out  of  the  alleged  alteration  of  the  note  sued 
upon."  is  insufficient,  as  it  does  not  state  that 
the  note  was  in  fact  altered,  or  that  defendant 
has  any  defense  thereto.— Polk  County  Sav. 
Bank  v.  Geneser  (Iowa)  70  N.  W.  89. 

lb]     (Minn.;    1896.) 

An  order  opening  a  default  will  not  be  re- 
versed solely  because  of  the  insufficiency  of  the 
affidavit  of  merits  or  of  the  answer,  unless  the 
answer  is  such  that  it  could  be  struck  out  on 
motion.  Sheldon  v.  Risedorph  (1S77)  23  Minn. 
518,  followed.— Forin  v.  City  of  Duluth,  08  N. 
W.  515. 

[cl     (Minn.;    1897.) 

It  was  not  error  to  relieve  a  city  from  a 
judgment  by  default,  and  allow  it  to  answer  to 
erits,  where  its  affidavit  showed  that  by 
u  of  the  failure  of  the  mayor  or  those  in 
his  office  to  deliver  the  papers  to  the  corpora- 
tion counsel,  the  latter  did  not  know  of  the 
suit  until  after  judgment,  and  that,  in  counsel's 
opinion,  the  city  had  a  good  defense,  and  it  also 
appeared  that  allowing  the  answer  would  not 
delay  the  trial  beyond  the  time  when  the  case 
could  have  been  tried  had  an  answer  been  sea- 
sonably filed.— Ola eser  v.  City  of  St.  Paul 
(Minn.)  CU  N.  W.  1101. 

[d]     (Neb.;    1896.) 

Under  Code  Civ.  Proc.  §  600,  providing 
that  a  judgment  shall  not  be  vacated  until  it 
is  adjudged  that  there  is  a  valid  defense  to  the 
action  in  which  it  was  rendered,  although  the 
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:,t  r ■  i r i \    flnd  thai   grounds  exl 
in  of  a 

lie  app  icant's 

evidence,  ii  akall  Bnd  and  dei  ii  tie  ap- 

i i  i    defense  to 

the  action  in  which  the  judgment  was  ren- 
dered v.  in-.  Co.  v.  Klein  (Neb  I  67 
N.  \V.  873. 

is  Neb,  904. 

Ie]     IV  l>.;    1885.) 

(in  a  motion  by  defendant  to  vacate  n  de- 
fault I  ■  an  affidai  H  ol  merit,  as  wi  II 
as  .-i  v  crilied  answer,  musl  I 

I  (N    hi  63  N.  W.  151. 
.,  N.  l».  8. 

[fj      (Wi*.  |     IS!>7.( 

A  motion  to  vacate  a  judgment  by  default 
tor  moi        loaned  a    Eon  ign  firm,  ba  ■  d  on   I  hi 
affidavit  of  defendants'  attorney  that  he  - 
rected  to  enter  an  anpearance,  but  neglected  to 
1  i    io  because  he  did  not  know 
been  personally  served,  and  the  affidavit  of  one 
of   the   partners   that   the  loan   was  to 
partner  personally,  was  properlj    denied,   where 
defendants  failed  to  furnish  their  attorney  with 
the   facts  relied  on  as  a   defense  till  a   month 
after    rendition    of    judgment,    and     plaintiff's 
i  bdavit    allowed    that   the   money   was 
used    bj    m,    firm.— Pfister  v.   Smith  (Wis.)  09 
N.  W.  984. 

§   21.    Default  based  on  constructive  serv- 
ice. 

(Minn.;    1884.) 

A  default  judgment  on  constructive  serv- 
ice will  not  be  open  id  when  the  presumption  thai 
the  party  in  default  has  been  diligent  after  re- 
ceiving actual  notice  of  the  pendency  of  the  ac- 
tion is  conclusively  rebutted. — Mueller  v.  McCul- 
loch  (Mian. i  61  N.  W.  450. 
59  Miuu.  409. 


IV.    RENDITION    AND    ENTRY— DOCK- 
ETING. 

By  jusitice,   see  "Justices  of  the  Peace,"   §  25. 

Entry  on  special  verdict  notwithstanding  gen- 
eral  verdict,   see  "Trial,"  §  118. 

Injunction  against  entry,  see  "Injunction,"  §  10. 
ility  of  justice  for  failure  to  euter,  see  "Jus- 
of  the  Peace,"    §  12. 

Necessity  of  formal  entry  before  appeal  can  be 
taken,  see  "Appeal,"  §  17. 

Showing  in  record  as  to  rendition,  see  "Appeal," 
§  118. 

Time  of  entering  judgment  for  mandamus,  see 
'Mandamus,"  §  28. 

§   22.    Rendition  and  entry  in  general. 

[a]     llona;    1897.) 

An  entry  that  plaintiff  have  judgment  "for 

the  sum  of  $ ,"  is  insufficient  to  create  a 

lien— Roane  v.  Hamilton  (Iowa)  70  N.  W.  181. 

lb]     (Neb.;    1890.) 

A  judgment  purporting  to  have  been  ren- 
dered by  the  court,  and  not  by  the  judge  there- 
of in  vacation,  cannot  be  presumed  to  have  been 
entered  out  of  term. — Minnick  v.  Minnick  (Neb.) 
68  N.  W.  374. 
[c]     (Neb.:    1S87.) 

On  rendering  judgment,  it  is  proper  to  dis- 
miss the  suit  without  prejudice  as  to  an  item,  set 
out  iii  a  separate  paragraph  of  the  petition, 
which  was  not  due  when  the  suit  was  brought. 
— Grotte  v.   Nagle  (Neb.)  09  N.   W.  973. 

§   23.    Necessity    of     entry    in     judgment 
book. 

(S.  D. ;    1S!)«.) 

Under  Comp.  Laws,  §  5102,  providing  that 
a  judgment  "shall  be  entered  in  the  judgment 
book,"  a  judgment  so  entered  is  the  original 
judgment,  and  a  form  of  judgment  signed  by 
the  judge  is  only  an  order  for  judgment,  and 


not  the  ju  Igmenl  of  the  court.— Locke  v.  Hub- 
bard (S    D    69 

§  24.    Designation  of  parties. 

|u|     (Hlcii.i    It 

A  judgment  entry  n  to  Include 

ireral  di  i 

whom   the  judg tit  w  a  •  i 

plaint d  I  ui  e  to  thi 

i  v.  Garland  (Mich.)  67   N.   \\  , 

559. 

[b]     (Bleb. |    1885.) 

An  action  was  entitled  "B.  v.  N.  and  II  " 
In    the    bill  ilars    it    was   alleged    that 

\.  1 1.   \.  and  .1.  II.  are  indebt- 
ed i,,  plaintiff."     Judgment  was 

aing  them. 
■  ■  was  mad-  authorizing 

ompanies  or  fi 
rated,  the  return  being:    "1 
the  within-named  .1.   II.,  at  his  usual  pla< 
business;     •     •     *     the  within  N.  O.  N.   not 
found  in  the  county."    Held  a  judgment  against 
the  firm  of  N.  &  11., and  not  the  individual  mem- 
bers lie  reof,     Broatch  v.  Moore  (Neb.)  63  N.  \V. 
30. 

44  Neb.  640. 

§  25.    Pleading   and   proof   to   sustain. 

[u]     (lonn;    istiii.) 

In    iii  action   by  a  nonresident  to  ca 
certain  paving  asse  Bment6  plaintiff  stated  in  his 
petition  "thai  he  is  willing  and  hereby  oft 
pay  anj  aid  all  legal  assessments  of  tax,  s.  for 
city  or  other  purposes,  upon  said   land,  or  for 
which  said  land  may  be  legally  assessed."     //'  '■/, 

that  such  lender  justified  a  personal  judgm  -nt 
against  plaintiff  for  the  airount  found  to  be 
!  gaily  due,  regardless  of  any  statute  providing 
for  a 'personal  liability.— Farwell  v.  I  es  Moines 
Brick  ManufgCo.  (Iowa)  66  N.  \V.  170. 

[b]  (Mien.;    1886.)  . 

Under  a  complaint  alleging  that  plan. tin 

loaned  to  defendant  money  with  which  to  pay 
off   a   mortgage   on    defendant's    property,    at 

that    defendant    promised    to    exec am 

mortgage  to  plaintiff  for  the  amount  of 
loan,  and  praying  that  defendant  be  compelled 
to  execute  such  mortgage,  and  that  she  be  en- 
:  from  disposing  of  the  properly,  and  also 
seeking  general  relief,  a  judgment  giving  plain- 
tiff a  lien  on  the  property  for  the  amount  of  the 
loan,  and  subrogating  him  to  the  rights  of  the 
holder  of  the  prior  mortgage,  was  warranted.— 
Van   Voorhis  v.  Bond  (Mich.)  07  N.   \V.  974. 

[c]  (Minn.;    1884.) 

In  an  action  on  a  note  by  an  indorsee 
against  the  makers,  several  of  defendants  denied 
the  genuineness  of  their  signatures,  and  others 
alleged,  and  introduced  evidence  tending  to  show, 
fraud  by  the  payee,  in  that  he  obtained  their  sig- 
natures'by  presenting  a  blank  book  for  their  sub- 
scription for  shares  in  the  purchase  of  a  sialliou, 
and  that  the  note  was.  at  the  time  of  Bigning, 
concealed  from  view  by  a  false  cover  on  the 
book.  II' Id  error  to  render  judgment  for  such 
defendants  as  failed  to  appear  and  ti  stify  to  their 
having  been  deceived  in  signing  the  note.  Canty, 
J.,  dissenting,  on  the  ground  that  the  evidence  of 
fraud  was  sufficient  to  justify  the  jury  in  finding 
the  note  void  as  to  all  of  defendants,  even  in 
the  hands  of  an  innocent  purchaser.— Yellow 
Medicine  County  Bank  v.  Wiger  (Minn.)  01  N. 
\V.  452. 

59  Minn.  3S4. 

[d]  (Bleb.;    1S!»<>.)  .  . 

A  judgment  foreign  to  the  issues  joined, 
and  for  which  there  was  no  prayer  by  the  party 
in  whose  favor  it  was  rendered,  must,  upon  ap- 
peal, be  reversed  in  the  supreme  court. — Carter 
v.  Gibson  (Neb.)  00  N.  W.  031. 
47  Neb.  655. 

[e]  (Neb.;    1886.) 

It  is  error  to  render  a  judgment  for  the 
plaintiff  upon  the  pleadings,  without  evidence, 
for  a  larger  sum  than  is  by  the  answer  admitted 


1057    (§  25) 


JUDGMENT,  IV. 


(§31) 


1058 


to  be  due  him.— Van  Etten  v.  Kosters  (Neb.)  6G 
N.   W.   1106. 

48  Neb.  152. 

[fl     (S.  11.;    1895.) 

Under  a  complaint  stating  an  equitable 
cause  of  action,  and  praying  an  accounting  witb 
numerous  persons  charged  in  a  fiduciary  capac- 
ity, a  judgment  at  law  established  by  the  evi- 
dence against  one  defendant  only  for  damages 
for  breach  of  contract  to  pay  money  cannot  be 
rendered. — Anderson  v.  Chilson  (S.  D.)  65  N. 
W.  435. 

[g]     (Wis.;    1895.)  .    , 

Kev.  St.  §  2886,  provides  that  the  relief 
granted  to  plaintiff,  if  there  be  no  answer,  can- 
not exceed  that  demanded  in  the  complaint. 
Held,  that  where  defendant  appeared  and  de- 
murred, and  the  judgment  was  entered  on  no- 
tice without  objection,  defendant  cannot  com- 
plain that  the  judgment  as  entered  was  not 
praved  for.— Viles  v.  Green  (Wis.)  64  N.  W. 
856".  91  Wis.  217. 

$  26.    Verdict   and   findings   to   sustain. 

[a]  (Iowa;    1895.) 

In  an  action  for  breach  of  warranty,  it  is 
error  for  the  court  to  enter  judgment  for  general 
damages,  in  the  absence  of  a  finding  by  the 
jury  of  the  amount  of  such  damages. — National 
Horse-Importing  Co.  v.  Novak  (Iowa)  64  N.  W. 
616. 

[b]  (Wis.;   1896.) 

Under  Rev.  St.  §  2844,  providing  that 
where,  in  any  action,  there  shall  arise  issues 
triable  by  a  jury  and  by  the  court,  the  court 
shall,  in  its  discretion,  order  the  trial  of  either 
to  be  first  had,  and,  "when  both"  shall  be  found, 
render  judgment,  it  is  error  in  an  action  on  an 
insurance  policy,  where  a  claim  is  made  by  the 
contractor  of  the  building  insured  against  the 
owner,  and  the  policy  is  sought  by  such  con- 
tractor to  be  reformed  so  as  to  include  his  inter- 
est in  the  building  as  builder,  to  order  the  ref- 
ormation of  the  contract  on  the  trial  of  such  eq- 
uitable issue,  before  the  other  issues  have  been 
tried. — Trustees  of  St.  Clara  Female  Academy 
v.  Delaware  Ins.  Co.  (Wis.)  66  N.  W.  1140; 
Same  v.  Milwaukee  Mechanics'  Ins.  Co.,  Id.; 
Same  v.  Northwestern  Nat.  Ins.  Co.,  Id.;  Same 
v.  Rockford  Ins.  Co.,  Id. 
93  Wis.  57. 

S  27.   Non  obstante  veredicto. 

[a]  (Minn.;   1896.) 

Where,  immediately  on  recording  the  ver- 
dict in  plaintiff's  favor,  the  trial  court  set  it 
aside  of  its  own  motion,  without  objection,  it 
could  not  thereafter  vacate  said  order,  and  grant 
defendant's  motion  for  judgment,  notwithstand- 
ing the  verdict,  under  Laws  1895.  c.  320. — Hem- 
stad  v.  Hall  (Minn.)  66  N.  W.  366. 
64  Minn.  136. 

[b]  (Minn.;    1896.) 

It  is  error  to  grant  a  motion  under  Laws 
1895.  c.  320,  for  judgment,  notwithstanding  the 
verdict,  unless  movant  makes  a  motion  to  di- 
rect a  verdict  in  his  favor  at  the  close  of  the  tes- 
timony—Hemstad  v.  Hall  (Minn.)  66  N.  W.  366. 
64  Minn.  136. 

!<•]     (Minn.;    1896.) 

A  party  is  not  entitled  to  an  order  for 
judgment  notwithstanding  the  verdict,  under 
Laws  1895,  c.  320,  on  a  motion  for  a  new  trial, 
unless  he  asks  that  relief  in  his  moving  papers. 
—Crane  v.  Knauf  (Minn.)  68  N.  W.  79. 

[d]     (Minn.;    1896.) 

To  entitle  a  party  to  judgment  notwithstand- 
ing a  verdict  (Laws  1895,  c.  320),  he  must  not 
only  have  moved  to  direct  a  verdict  at  the  close 
of  the  testimony,  but,  after  judgment,  he  must 
specifically  move  for  judgment  in  his  favor;  a 
mere  motion  for  new  trial  not  being  sufficient  to 
authorize  the  judgment.— Xetzer  v.  City  of  Crook- 
ston  (Minn.)  68  N.  W.  1099. 
4  N.W.DIG.-34 


Ee]     (Neb.:    1894.) 

A  judgment  non  obstante  veredicto  can 
be  entered  only  when  the  pleadings  of  the  par- 
ty in  whose  favor  a  verdict  was  rendered  enti- 
tled the  other  party  to  judgment.  Manning  v. 
City  of  Orleans  (1894)  60  N.  W.  953,  42  Neb. 
712,  followed. — Gibbon  v.  American  Bldg.  & 
Loan  Ass'n,  61  N.  W."  126,. 43  Neb.  132. 

[f]  (Wis.;    1894.) 

A  judgment  non  obstante  veredicto  will 
not  be  rendered  for  defendant. — Sheehy  v.  Duffy 
61  N.  W.  295,  S9  Wis.  6. 

[g]  (Wis.;    1896.) 

A  judgment  in  favor  of  defendant,  not- 
withstanding a  verdict  for  plaintiff,  will  not  be 
rendered  where  the  pleadings  and  evidence  raise 
questions  of  fact  proper  for  the  jury. — Slivitzki 
v.  Town  of  Wien  (Wis.)  67  N.  W.  730. 
93  Wis.  460. 

§  28.    Joint   or   several  judgment  —  Joint 
defendants. 

[a]  (Mien.;   1895.) 

In  an  action  against  a  husband  and  wife 
on  their  joint  bond,  personal  judgment  may  be 
rendered  against  the  husband  alone,  without  an 
amendment  of  the  pleadings,  in  case  the  wife 
is  not  liable.— People's  Bldg.  &  Loan  Ass'n  of 
Saginaw  County  v.  Billing  (Mich.)  62  N.  W. 
373 

104  Mich.  1S6. 

[b]  (Mich.;    1896.) 

Where  plaintiff's  action  is  against  three 
joint  defendants,  two  of  whom  show  a  valid 
discharge,  and  no  discontinuance  is  taken  as  to 
them,  a  judgment  in  favor  of  plaintiff  cannot  he 
sustained  against  the  third  defendant. — Beek- 
man  v.  Sylvester  (Mich.)  66  N.  W.  1093. 

[c]  (Wis.;   1896.) 

The  fact  that  a  joint  judgment  is  invalid 
as  to  one  of  the  defendants,  because  jurisdiction 
over  him  was  never  acquired  in  the  action,  will 
not  avoid  the  judgment  as  to  his  co-defendants. 
—Keith  Bros.  &  Co.  v.  Stiles  (Wis.)  65  N.  W. 
860. 

92  Wis.  15. 

[d]  (Wis.;    1896.) 

Rev.  St.  S  2884.  authorizing  a  court,  in 
an  action  against  defendants  jointly  liable  on 
a  contract,  but  some  of  whom  are  not  served,  to 
enter  judgment,  in  form,  against  all  the  defend- 
ants, so  far  as  that  it  may  be  enforced  against 
joint  property,  though  permissive  in  form,  be- 
comes mandatory  when  required  by  the  rights 
of  a  defendant;  t.rid,  in  an  action  against  part- 
ners, one  who  is  served  has  the  rigid  to  insist 
on  the  entry  of  such  judgment,  so  that  it  may 
be  enforced  against  the  property  of  the  firm. — 
Brawley  v.  Mitchell  (Wis.)  66  N.  W.  799. 
92  Wis.  671. 

§   29.    Recitals  in  judgment  against  joint 
defendants. 

(Neb.:   1895.) 

Code  Civ.  Proc.  §  511,  providing  that,  in 
the  entry  of  judgment  on  an  instrument  whereon 
two  or  more  persons  are  jointly  and  severally 
liable,  the  entry  shall  so  state  if  any  of  such 
persons  are  in  fact  sureties,  does  not  apply  to 
the  entry  of  judgment  on  an  appeal  bond. — Flan- 
nagan  v.  Cleveland  (Neb.)  62  N.  W.  297. 
44  Neb.  58. 

§  30.   Date  of  judgment. 

(Iowa;   1895.) 

A  judgment  is  not  void  merely  because  it 
is  not  dated. — Reed  v.  Lane  (Iowa)  65  N.  W. 
380. 

§   31.    Pending  motion  for  new  trial  or  to 
set  aside  verdict. 

[a]     (Wis.;    1896.) 

A  judgment  entered  after  a  motion  has 
been  made  to  set  aside  a  verdict  and  for  a  new 
trial,  but  before  such   motion  has   been  heard 


U) 
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letermincd,   tho  rold 

-Davison  i    Brown  (Wis.)  67  N.  W\  42. 
03  Wis    85. 

I  I. |      (Mix.;     ISMII.) 

\\  !  Cendant,  after  verdict  has  been 

I  Mm,  applies  for  a  new  trial, 
l.ii i  neglects  i"  obtain  an  order  staying  ei 
.-hi    until    the    motion    Bhould    be 

i  ntered  on  the  verdicl  after 

tl sua!  tl  i  is  ralid,  and 

I,,, i  be  sel  aside  on  on   the 

d  Unit  it  was  entered  pi 
I    trial.— Wheeler  v.  UubscII  (Wis.)  67  N. 
\V. 

83  Wis.  i :;r,. 

S   32.    Signing  by  judge. 

(Neb.j    1805.) 

Where  the  judgment  actually  rei 
by  the  county  court  is  spread  on  the  court  rec 
ords  under  the  supervision  of  the  judge,   it   is 
sufficient  without  his  signature.    Scott  v.  Roh 
62  N.  W.  46,  43  Neb.  618. 

§   33.    Entry  nunc  pro  tunc. 

[n]     (Mien.)   is»(i.) 

'1  be  courl  trar  cause  its  judgment  in  dis 

i 'iit   pr edings   to   be   i  ntered    nunc    pi o 

tunc  en  discovering  the  omission  of  the  clerk  to 
■  I  it.— In  re  Shepard  (Mich.)  G7  N.  W.  071. 
1 1, 1     (Nelt.i    1896.) 

W  1 1  re  a  judgment  is  in  fact  rendered,  but 
not  recorded,  the  court  may,  at  any  time  after, 
independent  of  statute,  render  the  judgment  nunc 
pro  tunc— Van  Etten  v.  Test  (Neb.)  68  N.  W. 
1023. 
Ic]     (S.  D.;   1895.) 

Where  a  motion  to  vacate  a  judgment  by 
default  is  taken  under  advisement,  and  later 
the  action  is  dismissed,  a  subsequent  order  nunc 
pro  tunc  granting  the  motion  to  vacate,  to  take 
effect  at  a  date  prior  to  the  dismissal,  is  valid, 
and  the  order  of  dismissal,  inoperative  when 
made,  becomes  effective  upon  the  entry  of  such 
order.— Todd  v.  Todd  (S.  D.)  63  N.  W.  777. 
[n]     (Wis.;    1896.) 

Where  a  corporation  is  dissolved  after  an 
action  against  it  is  tried  and  the  ease  has  been 
taken  under  advisement  by  the  court,  it  is  prop- 
er to  order  the  findings  to  be  dated  as  of  a  day 
before  the  corporation  was  dissolved,  and  ren- 
der judgment  nunc  pro  tunc  as  of  such  day.— 
Shakman  v.  United  States  Credit  System  Co. 
(Wis.)  tit:  N.  W.  528. 
92  Wis.  366. 

§  34.    Provision  as  to  costs. 
(Neb.:    1895.) 

A  judgment  of  a  justice  of  the  peace 
that:  "It  is  therefore  considered  by  me  that 
plaintiff  recover  from  defendant  the  sum  of 
$7.48  and  his  costs  herein  expended,  taxed  at 
$37.55,  as  fellows:  See  margin," — hrhl  a  suffi- 
cient compliance  with  Comp.  St.  1893,  c.  28, 
§  30,  providing  that  in  all  actions,  motions,  and 
proceedings,  the  costs  of  the  parties  shall  be 
taxed  and  entered  on  the  record  separately. — 
Kissinger  v.  Staley  (Neb.)  63  N.  W.  55. 
44  Neb.  783. 

§   35.    Effect   of   docketing — Notice. 
(Wis.;    1896.) 

One  holding  land  in  trust  for  another  is 
not  charged  with  notice  of  a  judgment  against 
the  latter  by  the  mere  docketing  thereof,  so 
as  to  be  liable  to  the  judgment  creditor  in  case 
he  pays  the  proceeds  of  sale  of  the  land  to  the 
cestui  que  trust.— Bartz  v.  Faff  (Wis.)  69  N. 
W.  297. 


V.    OPERATION  AND  EFFECT. 

Of  foreign  judgment,  see  post,  §  77. 
Validating  void  judgment,  see  ante,  §  9. 
Contempt  in  refusing  to  obey,  see  "Contempt," 
5  6. 


1.  IN  GENERAL. 

8   36.    Construction. 

(Neb.j    t  v>.-..  i 

tv  «  demur 
rer  bo  the  petition,  on  the  ground  that  11 
i.  and  etlcr  di 
ants  answer,  presenting  issues,   a  decree   recit- 

..n   the  plea 
u  as  alleged   in 
the    petition,    and    granting    plaintiff   the 
prayed,   will  be  trcati  order  o'  en 

ering  judgment  thi  t 
Moore  v.  Kame,  61  N.  W.  736,  4."  Neb.  517. 

§   37.    Merger  of  causes  of  action. 

[nl    (Iowa i    is!i7.) 

A  confessedly  void  judgment  does  not 
abate  a  suit  founded  on  thi  '  mat- 

i.  r.    ZaJesky  v.  Iowa  .State  Ins.  Co.  (Iowa)  W  N. 
W.  187. 

[b]  Mlliin.:     1896.) 

Where  (In-  plaintiff  in  an  action  brought 
upon  a  joint  contract  obligation  against  tin- 
joint  del  is,  upon  default  of  one  of  them 

wer,  to  enter  judgment  against  such  de- 
fends nl.  t  he  judgment  is  a  bar  to  a 
action  against  the  "there,  the  debt  being  n 
in  the   judgment. — Davison  v.  Harmon  (Minn.) 
67  N.  W.  LOIS. 

[c]  (Wis.;     I N95.) 

A  judgment  in  one  state  against  one 
partner  for  a  tirm  debt  is  a  bar  to  an  action 
in  another  state  against  another  member  not 
served  in  the  former  action.— Keith  Bros.  &  Co. 
v.  Stiles  (Wis.)  64  N.  W.  860. 
92  Wis.  15. 

§  38.    Effect  of  appeal. 

(Neb.:    1S9T.) 

A  decree  rescinding  a  sale  of  unpaid  stock 
is  a  bar  to  a  suil  by  a  creditor  of  the  corpora- 
tion against  the  purchaser  as  a  stockholder  for 
the  amount  due  on  the  stock,  though  an  ap- 
peal therefrom  is  pending, — Creightou  v.  Keith 
(Neb.)  70  N.  W.  406. 


2.  RES  JUDICATA. 

Decree      for      guardianship      accounting,      see 
"Guardian  and  Ward,"  §  10. 

§  39.    In  general, 
la]     (Mien.;   18!><i.) 

A  lull  in  equity  to  obtain  a  new  trial  am) 
for  relief  against  a  judgment  will  not  be  en- 
tertained after  motion  for  new  trial  has  been 
denied  by  the  court  which  rendered  the  judg- 
ment, and  its  denial  affirmed  by  the  court  nf 
last  resort.  Grav  v.  Barton  0£88)  28  N.  W. 
813,  62  Mich.  1S6,  followed.— Codde  v.  Mahiat. 
66  N.  W.  1093. 

lb]     (Minn.:    1895.) 

After  the  levy  of  an  attachment,  that 
writ  was  dissolved,  but  the  creditor  had  a  judg- 
ment for  less  than  he  claimed,  but  more  than 
the  debtor  admitted  to  be  due.  Held,  in  an  ac- 
tion for  malicious  prosecution  in  suiur  out  and 
levying  the  attachment,  such  judgment  did  not 
estbp  plaintiff  from  proving  the  amount  doe, 
for  the  purpose  of  showing  malice  or  bad  faith 
bv  defendant.— Tykeson  v.  Bowman  (Minn.)  61 
N.  W.  909. 

60  Minn.  108. 

[c]      I  \ «'li.:     1*95.) 

Overruling  a  demurrer  to  a  petition  on 
the  ground  that  it  did  not  state  a  cause  of  ac- 
tion does  not  preclude  another  judge  of  the 
same  court  from  subsequently  directing  a  ver- 
dict for  defendant  on  the  pleadings  and  evi- 
dence— Kleckncr  v.  Turk  (Neb.)  63  N.  W.  46ft. 
40  Neb.  lit). 
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§   40.    Conclusive  nature  of  adjudication. 

[a]  (Iowa;    1896.) 

A  judgment  reciting.  "On  condition  of  the 
acceptance  by  plaintiff  of  $000  in  full  for  all 
damages  herein,  and  on  the  further  condition 
that  the  defendant  also  accept  same,  and  agrees 
not  to  appeal  to  the  supreme  court  herein, 
judgment  is  hereby  entered  on  verdict  for  said 
and  costs  against  defendant,  and  motion 
for  new  trial  is  withdrawn,"  constitutes  a  final 
settlement  of  the  controversy  between  the  par- 
ties.—Lundon  v.  Waddick  (Iowa)  67  N.  W.  38S. 

[b]  (Iowa:    1890.) 

A  decree  of  a  circuit  court  of  Illinois  direct- 
ing the  receiver  of  a  mutual  life  insurance  com- 
pany to  assess  upon  each  of  the  members  there- 
of 65  per  centum  of  their  premium  notes  is  not 
such  an  adjudication  as  will  be  conclusive  upon 
the  courts  of  Iowa  in  an  action  brought  to 
enforce  the  payment  of  the  premium  notes  given 
by  defendant  upon  a  policy  of  insurance. — 
Barker  v.  Lamb  &  Sons  (Iowa)  68  N.  W.  686. 

[c]  (Mien.;   1896.) 

Where  a  bill  is  filed,  alleging  a  mistake  in 
the  description  of  a  deed,  and  asking  for  ref- 
ormation thereof,  and  prosecuted  to  final  decree, 
complainant  cannot  thereafter  file  a  bill  setting 
up  the  same  transaction  in  amplified  form,  requir- 
ing the  same  facts  to  support  it  as  in  the  former 
bill— Detroit,  L.  &  N.  R.  Co.  v.  McCammon 
(Mich.)  66  N.  W.  471. 

Id]    (Mien.)   1896.) 

In  an  action  for  partition  and  for  an  ac- 
counting of  rents  and  profits  of  land,  where  a 
decree  determining  the  parties  to  be  co-tenants, 
and  directing  partition,  is  made,  and  no  appeal 
taken,  on  appeal  from  a  subsequent  decree, 
entered  on  report  of  the  commissioners,  deter- 
mining the  rights  of  the  co-tenants  to  the  rents 
and  profits,  the  question  whether  the  parties 
are  co-tenants  cannot  be  reviewed. — Hunt  v. 
Hunt  (Mich.)  67  N.  W.  510. 

[e]     (Minn.:    ISO."..) 

A  finding  on  an  issue  involved,  on  which 
judgment  was  rendered,  is  conclusive  in  a  subse- 
quent action  between  the  same  parties  wherein 
the  issue  is  the  same. — Thompson  v.  Crosby 
(Minn.)  (14  N.  W.  823. 
62  Minn.  324. 

rf]     (Minn.;    1897.) 

A  judgment  by  default  constitutes  an  es- 
toppel to  the  same  extent  as  judgment  on  a 
verdict  for  plaintiff.  —  Northern  Trust  Co.  v. 
Crystal  Lake  Cemetery  Ass'n  (Minn.)  69  N.  \V. 
708;    Menage  v.  Same,  Id. 

[C]      (Minn.;    1897.) 

Judgment  by  default  in  a  foreclosure  suit 
•  stops  the  purchaser  from  afterwards  question- 
ing the  validity  of  the  mortgage. — Northern 
Trust  Co.  v.  Crystal  Lake  Cemetery  Ass'n 
(Minn.)  69  N.  W.  70S;  Menage  v.  Same,  Id. 
[li]     (Neb.:    1895.) 

A  judgment  by  a  court  having  jurisdic- 
tion of  the  parties  and  subject-matter,  as  be- 
tween such  parties,  conclusively  settles  all 
questions  litigated.— Chase  v.  Miles  (Neb.)  02 
N.  W.  35,  43  Neb.  686. 
[i]     (\eb.:    1895.) 

Where  a  decree  determines  the  issues  be- 
tween the  parties,  and  reserves  the  cause  for  an 
accounting,  the  issues  cannot  be  retried  in  the 
subsequent  proceedings  for  the  accounting.  — 
Younkin  r.  Younkin  (Neb.)  63  N.  W.  31. 
44  Neb.  729. 
[j]     (Neb.:   189(5.) 

A  judgment  of  amercement  against  an  offi- 
cer is,  in  a  subsequent  suit  upon  the  official  bond, 
conclusive  evidence  of  the  facts  necessary  to  sus- 
tain the  judgment  against  the  officer,  and  prima 
facie  evidence  against  the  sureties.— Fire  Ass'n 
of  Philadelphia  v.  Ruby  (Neb.)  68  N.  W.  939. 
It)     (Wis.;    1896.) 

In  an  action  to  reform  a  contract  to  give 
f  a  certain  meaning,  plaintiff  claiming  that, 
through   fraud  or  mistake,  a  material  part  was 


not  inserted  in  the  writing,  judgment  was  ren- 
dered for  defend?]  t.  the  court  remarking  at  the 
time  thai  the  meaning  if  the  contract  would 
not  be  changed  by  granting  the  prayer,  //.fd 
that  such  remark,  not  being  part  of  the  judg- 
ment, would  not  be  res  judicata  in  an  action  on 
the  contract  as  written. — Braun  v.  Wisconsin 
Rendering  Go.  (Wis.)  06  N.  W.  196. 

92  Wis.  245. 

§  41.   -^—   Dismissal,  nonsuit,   or  discon- 
tinuance. 

[a]  (Midi.;    1896.) 

In  an  action  for  an  injunction,  a  plea  of 
former  adjudication  which  sets  up  that  com- 
plainant's former  bill  was  dismissed  must  allege 
that  it  was  dismissed  on  the  merits. — Detroit, 
L.  &  N.  R.  Co.  v.  McCammon  (Mich.)  66  N. 
W.  471. 

[b]  (Mien.;    1897.) 

A  discontinuance  by  plaintiff  is  not  a  bar 
to  another  suit.— Shank  v.  Woodworth  (Mich.)  70 
N.  W.  140. 

[c]  (Neb.:    1890.) 

The  mere  dismissal  of  an  action,  and 
publication  by  plaintiff  of  a  notice  that  lie  be- 
lieved he  had  done  wrong  in  commencing  such 
suit,  cannot  be  successfully  shown  in  bar  of  an- 
other suit  commenced  upon  the  same  causes  of 
action.— Oliver  v.  Lansing  (Neb.)  67  N.  W.  195. 
48  Neb.  338. 

[d]  (Wis.;    1896.) 

A  judgment  of  peremptory  nonsuit  against 
a  plaintiff  is  not  a  bar  to  another  action  for  the 
same  cause.— Gates  v.  Parmly  (Wis.)  66  N.  W. 
253. 

93  Wis.  294. 

§  42.    Matters    properly   determinable   or 
cognizable   in  former  action. 

[a]  (Iowa;    1895.) 

The  foreclosure  of  a  mortgage  given  by 
a  guardian  to  secure  his  wards  for  money  be- 
longing to  them  in  his  hands- -judgment  being 
asked  for  only  the  amount  of  the  mortgage — is 
not  a  bar  to  an  action  on  the  guardian's  bond 
for  the  balance  due  though  the  petition  alleged 
the  removal  of  the  guardian,  and  the  full 
amount  of  his  indebtedness.  —  Reed  y.  Lane 
(Iowa)  65  N.  W.  380. 

[b]  (Iowa;    1896.) 

Where  the  validity  of  a  previous  settle- 
ment was  in  issue  in  an  action  for  damages,  and 
was  determined  by  the  jury,  it  became  res  judi- 
cata, and  cannot  be  relitigated  in  an  action  to 
subject  lands  to  the  payment  of  the  judgment 
for  damages. — Carbiener  v.  Montgomery  (Iowa) 
66  N.  W.  900. 

[c]  (Iowa;   1896.) 

Where  a  judgment  for  plaintiff  is  reversed 
because  his  action  was  prematurely  brought,  he 
must  lie  presumed  to  have  presented  all  existing 
facts  that  would  show  him  entitled  to  maintain 
the  action  when  commenced,  and  he  cannot  re- 
litigate  the  question  in  a  new  action  commenced 
after  the  case  has  been  remanded.— Wilhelmi 
v.  Des  Moines  Ins.  Co.  (Iowa)  08  N.  W.  782. 

[d]  (Mien.;    1895.) 

Where,  pending  divorce  proceedings,  an 
order  fcr  the  payment  of  temporary  alimony 
is  made  on  petition  accompanied  by  the  affi- 
davit of  a  physician  setting  out  in  a  bill  of  par- 
ticulars the  value  of  his  services  rendered  the 
wife  and  infant  child  of  defendant,  the  pre- 
sumption is  that,  in  the  allowance  based  on 
such  petition,  the  physician's  bill  was  included, 
and  the  allowance  is  a  bar  to  a  subsequent  ac- 
tion against  the  husband  by  the  physician  for 
such  services. — Hyde  v.  Leisenring  (Mich.)  65 
N.  W.  530. 

(el     (Mieb.:    1896.) 

After  a  pretended  settlement  between  heirs, 
one  of  them  petitioned  the  probate  court  for  the 
appointment  of  an  administrator,   and,   after  a 
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■,  in  which  one  ■■■  it  m  \   m,  and  the 

papei  a  alleged  bj  i 

i  foi 

o  settled,  but  ii  did  aol 
r  thai  he  waa  called  upon  to  o 
papers.     H  '<!,  thai  the  judgment  \v;is  not  a  bar 
by  petitio     c  to  avoid  I  he  al 
inent. — Shurte  v.  Fletcher  (Mich.)  09 
N."  W.  233. 

[fj     (Mich. |    is;, 7., 

In  assumpsit  for  the  keep  of  a  horse,  the 
hill  of  ira  limited  the  claim   for  keep- 

ing K'  the  time  suit  was  commenced,  but 
tiff  kept  the  horse  until  after  the  trial, 
that  extrinsic  evidence  that  the  court  submitted 
the  <'asi_-  on  a  theory  which  would  have  per- 
mitted a  recovery  for  keeping  to  the  time  of 
trial  was  not  competent,  in  a  subsequent  ac- 
tion, to  show  that  ill' 

the  amount  plaintiff  en1    led  to  when  the 

horse  was  taken  from  his  possession. — Kosema 
v.  Porter  (Mich.)  TO  N.  \V.  316. 

[g]     (Minn.;    1896.) 

A  judgment  in  replevin  by  a  vendee 
against  his  vendor  for  recovery  of  the  goods  de- 
scribed in  the  contract  of  sale,  that  plaintiff 
have  the  property,  or  the  value  thereof,  was  a 
bar  to  a  subsequent  action  by  the  vendee  against 
the  vendor  for  damages  for  failure  to  deliver 
part  of  Buch  property  in  accordance  with  the 
contract. — Veline  v.  Dahlquist  (Minn.)  66  N.  W. 
141. 

64  Minn.  119. 

I  h  I     (Minn.;    1896.) 

The  plaintiff,  at  the  commencement  of 
the  first  action  to  determine  adverse  claims  un- 
der the  statute,  held  a  lien  on  the  land  in  ques- 
tion, which  he  claimed  had  at  that  time  ripen- 
ed into  a  title,  hut  which  in  fact  had  not.  The 
court  so  found,  and  ordered  his  complaint  to  be 
dismissed.  Thereupon  he  moved  for  additional 
Sndings,  setting  out  the  facts  out  of  which  his 
lieu  arose,  and  declaring  the  same  a  valid  lien 
on  the  premises,  which  findings  were  allowed, 
and  judgment  ordered  accordingly.  In  the  judg- 
ment entered,  it  was  adjudged  that  he  had  a 
\alid  lien  on  the  land,  but  no  other  interest  in 
it.  Between  the  time  of  trial  and  the  time  of 
the  application  for  additional  findings,  his  lieu 
ripened  into  a  title,  which  cut  off  the  inferior 
valid  lien  of  defendant;  hut  this  Hen  was  by 
the  judgment  adjudged  to  be  valid,  and  subse- 
quent to  plaintiff's  lian.  In  a  subsequent  action 
brought  by  plaintiff  to  determine  defendant's 
adverse  claims,  held,  that  the  judgment  was  an 
adjudication  that  plaintiff  had  no  title  to  the 
land,  and  estops  him  from  claiming  that  he  had 
such  title,  or  that  defendant's  lien  is  cut  off  by 
the  same.— Eide  v.  Clarke  (Minn.)  68  N.  W.  98. 

[1]     (Neb.;    1897.) 

Judgment  by  default  was  rendered  against 
A.  and  others.  At  a  subsequent  term,  they 
filed  a  petition,  under  Code,  §  602,  to  vacate 
the  judgment,  on  the  ground  that  it  had  been 
irregularly  obtained,  that  the  petition  stated  no 
cause  of  action,  and  that  it  had  been  procured 
through  a  fraud  upon  the  jurisdiction  of  the 
court.  This  petition  was  dismissed,  on  a  gen- 
eral finding  against  petitioners.  They  then 
brought  an  original  action  to  enjoin  the  en- 
forcement of  the  judgment,  on  the  ground  that 
it  was  void,  alleging  the  same  matters.  Held 
that,  each  of  the  matters  pleaded  in  the  former 
proceeding  being  pertinent  to  such  a  proceed- 
ing, the  judgment  in  that  case  made  them  res 
judicata. — Slater  v.  Skirving  (Neb.)  70  X.  W. 
493. 

[jj     (Neb.;   1897.) 

Where  a  plaintiff  alleges  several  facts,  the 
proof  of  any  one  of  which  entitles  him  to  judg- 
ment, and  there  is  a  general  finding  against 
him,  it  will  be  conclusively  presumed  that  each 
fact  so  averred  was  determined  against  him. — 
Slater  v.  Skirving  (Neb.)  70  N.  W.  493. 


§  43. 


Defenses    and    counterclaims. 


I  a  I     (Iowai    It 

i    idei      lea      tor  thre<  in  annual 

larch   1st, 
the  lessor,  in  I  li  • 

Bued   b  ,    co    March   1, 

1 895.    Defeudan  ,    by 

which  plaintiff  accepted  1,100  bushels  of  oats 
for    the    year's    rent,  to     ten 

1,   L895.    flaintifl  filed  an  amended  pe- 
lt installment  of  rent,  Bini 
to  the  second  the  action   was  premature,  and 

uties   agreed    that    the    original    ai 
should   stand.    The   court  ''judgment, 

by  agreement,  of  llirst  installment),  upon  plead- 
ings,  against   defendants,  and  lants 

possession  of  said  land  March   1,    i 
Held,  that  the  a:  opera- 

tion of  law,  presented  an  isr.ue  involving  the 
existence  of  the  lease,  which  was  conclusively 
settled  by   ii  meiil,  and  heme  the 

lessor  could  not  recover  the  second  installment 
of  rent.— Mowry  v.  Wareham  (lowai  69  N.  W. 
1128. 

lb]     (Mich. |    1895.) 

In  an  action  for  fraud  in  procuring  a 
logging  contract,  defendant  claimed  a  reduction 
of  damages  for  overpayments  made  by  him  un- 
der the  contract,  ami  i  ading 
the  action,  defendant  I 

to  recover  such  overpayments,  and  the  court 
ruled  that  fur  that  reason  the  jury  should  not 
deduct  the  amount  of  such  overpayments. 
in  a  subsequent  action  on  a  supersedeas  bond 
given  on  appeal  by  defendant,  where  the  sum 
claimed  was  set  up  as  a  counterclaim,  that 

at,  after  having  accepted  the  benefit  of 
such  ruling,  could  not  assert  that  the  dan 
recovered  by  him  were  excessive,  and  should 
have  been  reduced  to  the  extent  of  defendant's 
claim,  and  that,  no  reduction  having  been 
such  claim  was  barred  by  the  judgment  in  tl  e 
previous  action.— Busch  v.  Wilcox  (Mich.)  64 
N.  W.  485. 

[c]  (Mich.;    1896.) 

A.  brought  an  action  sounding  in  tort,  to 
recover  damages  of  defendant  B.  Defendant 
pleaded  the  general  issue,  and  the  only  qui 
was  whether  or  not  plaintiff  had  himself  violat- 
ed the  contract  between  the  parties,  and  thus 
justified  defendant  in  summarily  ending  it.  On 
this  sole  issue  many  items  of  indebtedness  of  A. 
to  B.  were  the  subject  of  evidence,  but  they 
were  not  introduced  as  a  basis  for  set-off  or  re- 
coupment, because  not  pleaded,  and  were  not 
submitted  to  the  jury.  Held,  that  by  th  t 
tion  the  question  of  A  's  indebtedness  to  B. 
was  not  res  judicata. — Perkins  v.  Oliver  (Mich.) 
6S  N.  W.  245. 

[d]  (Minn.:    1896.) 

A  judgment  by  default  against  a  county 
auditor,  granting  a  peremptory  writ  of  manda- 
mus requiring  him  to  pay  certain  moneys  to  re- 
lator as  treasurer  of  an  alleged  school  district, 
does  not  estop  the  auditor  from  denying  the 
existence  of  the  school  district  on  a  subsequent 
application  by  the  same  relator  for  mandamus 
to  compel  the  auditor  to  pay  other  moneys  to 
him  as  treasurer  of  said  alleged  district. — State 
v.  Cooley  (Minn.)  6S  N.  W.  66. 

[ej     (Neb.;    1897.) 

Failure  to  interpose  limitations  as  a  de- 
fense in  a  suit  against  a  firm  concludes  the  in- 
dividual partner. — Winters  v.  Means  (Neb.)  Oil 
N.  W.  753. 

[f]     (Neb.;    1S97.) 

A  partner  cannot  attack  a  judgment 
against  the  firm  on  grounds  which  might  have 
been  set  up  in  the  action  against  the  firm. — 
Winters  v.  Means  (Neb.)  69  N.  W.  753. 

[SJ     (Neb.:    1S97.) 

Where,  to  an  action  upon  the  first  of  a 
series  of  notes  given  for  the  same  considera- 
tion, defendant  alleges  fraud  and  breach  of  war- 
ranty, a  judgment  for  plaintiff  may  be  pleaded  as 
a  bar  to  the  same  defense,  when  interposed  to 
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an  action  upon  a  second  note  of  the  series. — Gil- 
more  v.  Whiteman  (.Neb.)  70  N.  W.  364. 

til]     (N.  D.s    1896.) 

The  complaint  on  a  note  alleged  that  the 
note  was  given  for  the  value  of  property  obtain- 
ed by  the  maker  from  the  payee  by  false  pre- 
tenses, and  a  judgment  by  default  adjudged  that 
the  note  was  so  founded.  Held  that,  since  de- 
fendant  was  under  no  obligation  to  litigate  the 
extraneous  question  of  false  pretenses,  the  judg- 
ment was  no  evidence  as  to  their  existence. — 
Sobolisk  v.  Jacobson  (N.  D.)  G9  N.  W.  46. 

[i]     <S.  n.;    1896.) 

Where,  in  an  action  to  foreclose  a  mechan- 
ic's lien,  one  claiming  an  interest  in  the  property 
was  made  a  party  defendant,  and  it  was  alleged 
in  the  complaint  that  such  defendant,  naming 
her,  "has  or  claims  to  have  some  interest  in  the 
land,  *  *  *  but  she  has  no  claim  prior  or 
superior  to  that  of  plaintiffs,"  and  such  defend- 
ant admits  such  allegation  in  her  answer,  and 
fails  to  set  up  or  claim  any  superior  title  to  the 
property  involved  in  the  action,  she  is  concluded 
by  a  verdict  of  a  jury  in  such  action  finding  all 
issues  in  favor  of  the  plaintiff,  and  a  judgment 
rendered  thereon,  and  she  cannot  dispute  the  title 
to  such  property,  as  against  one  who  claims  the 
same  under  a  sale  of  the  property  made  under 
the  judgment— Southard  v.  Smith  (S.  D.)  66  N. 
W.  316. 

[j]     (Wis.;    1896.) 

The  denial  of  the  reformation  of  a  deed, 
prayed  for  in  a  counterclaim,  is  not  an  adjudica- 
tion that  the  deed  is  in  accordance  with  the  con- 
tract of  the  parties. — Gates  v.  Parmly  (Wis.)  G6 
N.  W.  253. 

93  Wis.  294. 

§  44.    Matters  determined  in  former  suit. 

[a]  (Iowa;    1896.) 

Judgment  in  replevin  for  plaintiff  for 
the  recovery  of  certain  hotel  furniture,  claimed 
by  him  as  head  of  a  family,  is  not  a  bar  to  an 
action  for  the  value  of  the  use  of  similar  furni- 
ture in  the  hotel,  as  to  which  defendant  had 
wrongfully  deprived  plaintiff  of  the  use. — 
Mathews  v.  Herron  (Iowa)  67  N.  W.  226. 

[b]  (Mich.:    1S95.) 

A  judgment  for  defendant,  rendered  by  the 
federal  circuit  court  of  appeals,  in  an  action  by 
a  city  to  enjoin  the  operation  of  a  street-railway 
company,  because  the  company  was  operating 
the  road  without  the  consent  of  the  local  author- 
ities, is  conclusive  of  the  sufficiency  of  the  con- 
sent of  the  local  authorities  on  an  application  by 
the  city  and  certain  of  its  citizens  for  an  order 
to  show  cause  why  the  attorney  general  of  the 
state  should  not  tile  an  application  in  the  na- 
ture of  a  quo  warranto  to  inquire  by  what  right 
the  company  maintained  its  railway  in  the 
streets  of  the  city. — City  of  Detroit  v.  Ellis 
(Mich. I  ill  N.  W.  8S6. 
103  Mich.  612. 

[c]  (Minn.;    1895.) 

Where  a  deed  contains  a  reservation  that 
the  grantor  shall  pay  to  the  grantees  annually 
a  certain  sum  for  the  rest  of  their  lives,  a  judg- 
ment in  an  action  for  one  installment,  creating 
a  lien  on  the  premises,  is  not  a  bar  to  an  action 
for  subsequent  installments  against  one  who  re- 
deemed the  premises  from  sale  under  the  judg- 
ment—Doeseher  v.  Doescher  (Minn.)  63  N.  W. 
736. 

61  Minn.  326. 

[d]  (Minn.;    1S95.) 

A  personal  judgment  on  a  note  made  by 
a  husband  does  not  prevent  a  personal  judgment 
against  the  wife  on  her  collateral  mortgage  exe. 
cuted  jointly  with  her  husband. — Macomb  Sew- 
er-Pipe Co.  v.  Hnnley  (Minn.)  63  N.  W.  744. 
61  Minn.  350. 

Ie]      (Minn.;    189G.) 

In  an  action  by  a  corporation  to  enforce 
a  subscription,  defendant  answered,  setting  up, 
among  other  defenses,  that  the  corporation  v»  ...- 
organized  for  an  illegal  purpose  in  furtherance 


of  which  the  subscription  was  procured,  and  a 
judgment  was  rendered  for  defendant.  Held 
'.hat,  there  being  no  showing  that  the  judgment 
was  based  on  the  defense  of  illegality,  the  judg- 
ment was  not  a  bar  to  an  action  to  recover  sub- 
sequent calls  on  the  same  subscription. — Augir 
v.  Ryan  (Minn.)  65  N.  W.  640. 
63  Minn.  373. 

tf]     (Minn.:    1897.) 

In  an  action  to  compel  a  railroad  company 
to  remove  its  tracks  from  a  street,  on  the 
ground  that  the  necessity  for  there  maintaining 
them  has  been  extinguished  by  the  company's 
removal  of  its  depot  and  boat  landings  to 
points  outside  the  village,  a  plea  of  res  judicata 
is  not  sustained  where  the  former  judgment 
determined  only  that  the  statute  gave  defend- 
ant's predecessor  the  right  to  use  the  street  if 
necessary;  that  such  use  was  necessary  to  en- 
able the  company  to  make  connections  with 
the  lake  navigation;  and  that  such  necessity 
"has  ever  since  ex'sted  and  still  exists." — Vil- 
lage of  Wayzata  v.  Great  Northern  Ry.  Co. 
(Minn.)  69  N.  W.  1073. 

[g]     (Minn.:    1S97.) 

On  foreclosure  of  a  trust  deed  of  railway 
property,  a  trustee  named  in  another  deed  (a 
prior  lien)  was  made  a  defendant.  Upon  a 
petition  made  by  its  counsel,  the  court,  when 
rendering  its  final  decree,  made  an  allowance 
out  of  the  trust  funds  for  the  services  render- 
ed by  counsel  after  a  full  hearing  upon  the 
merits.  Later,  counsel  procured  an  order  di- 
recting the  receiver  to  pay  over  the  amount  so 
allowed.  The  money  was  then  paid  to  the 
plaintiff  in  this  action,  one  of  the  counsel.  The 
court  then  set  apart  out  of  the  trust  funds 
money  to  pay  certain  interest  due  upon  bond 
coupons  held  by  the  parties  whose  interests 
counsel  had  represented,  and  also  directed  that 
this  money  be  placed  in  the  custody  of  defend- 
ant trust  company.  The  plaintiff  then  sued  to 
recover  judgment  for  a  balance  alleged  to  be 
due  for  legal  services,  and  for  money  expended, 
and  to  impress  a  lien  upon  the  money  in  the 
custody  of  the  trust  company.  Held,  that  this 
money  was  part  of  the  trust  funds  out  of 
which  the  former  allowance  was  made,  and  the 
matter  was  res  judicata. — Truesdale  v.  Farm- 
ers' Loan  &  Trust  Co.  (Minn.)  70  N.  W.  568. 

[h]      (Minn.:    1S97.) 

The  action  does  not  come  within  the  ex- 
ception in  the  order  directing  the  receiver  to 
pay  over  the  amount  of  the  allowance,  to  the 
effect  that  such  payment  shall  not  preclude  the 
petitioner  or  its  counsel  from  recovering  com- 
pensation for  services  from  "the  parties  or  per- 
sons represented  by  them." — Truesdale  v.  Far- 
mers' Loan  &  Trust  Co.  (Minn.)  70  N.  W.  56S. 

[i]     (Neli.;   1895.) 

The  payment  of  an  award  of  arbitrators 
for  damage  by  trespassing  animals  under  Comp. 
St.  c.  2,  art.  3,  does  not  bar  an  action  by  the 
owner  for  damages  to  the  animals  resulting  from 
the  landowner's  negligence  in  caring  for  the  ani- 
mals while  held  to  secure  his  lien. — Richardson 
v.  Halstead  (Neb.)  62  N.  W.  1077. 
44  Neb.  606. 

[j]     (Nel>.:    1S96.) 

A  judgment  recovered  against  a  constable 
and  another  person  for  a  wrongful  seizure  of 
plaintiff's  property  under  a  judgment  against  a 
third  person  is  conclusive  agaiust  the  constable 
ami  his  sureties  as  to  plaintiff's  ownership  of  the 
property  so  seized,  and  the  amount  of  damage 
sustained  thereby,  unless  the  judgment  was  out- 
side the  court's  jurisdiction,  or  was  procured  by 
fraud  or  collusion. — Lewis  v.  Mills  (Neb.)  66  N. 
W.  817. 

47  Neb.  910. 

[k]      (Nell.;    1896.) 

A  judgment  on  the  merits  against  an  over- 
seer of  highways,  for  the  removal,  under  color 
of  his  office,  of  a  fence  from  plaintiff's  land, — 
the  sole  defense  being  the  existence  of  an  al- 
leged public  road  at   the   locus   in   quo, — is,    in 
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B  bar  to  a  subsequi  at  pro 
itituted  by  ili- 
in  office,  in  in!  public,  to  i 
threatened  ol  m  ol  such  alleged  highway, 
where  the  rights  ol  the  partiea  depend  upon  the 
rails  p  in'  in  tin'  former  action.— Hols- 
worth  v.  '  >'Chander  (Neb.)  68  N.  \\  .  334. 

§   45.    Identity  of  points   at  issue  and   of 
partiea. 
fu]    .i.Mlmi.:    IS94.) 

dgment   in  a  former  action  for  the 
relief  is  aoi  res  judicata  that  plaintiff  is 
not  now   entitled  to  it  e;  cepl  on  i  he  conditions 
then    ■  i'.    during    the   intervening 

time,   the  situation   has   been  materially  Chan- 
red.     -Guill   rd     v.    Western    Union    Tel.    Co. 
(Minn.)  61    N.  W  -  324. 
59  -Minn.  332. 

II>1     (Minn.  |    18950 

A   judgment    in   an    action    against    the 

lessee  for  a  breach  of  the  covenant  to  pay  rent 

is  not  a  bar  to  an  action  for  damages  for  neg- 

ence  in  the  care  of  the  promises.— Wright  v. 

[■ile  ton  (Minn.)  til  X.  W.  823. 

GO  Minn.  34. 

let     (Minn.;    189(5.) 

Where  one  had  possession  of  property  of 
another,  on  a  part  of  which  he  held  a  lien,  a 
judgment  in  replevin  against  him  for  the  part 
from  tlie  lien  was  not  a  bar  to  a  subse- 
quent action  of  replevin  for  the  other  part, 
brought  after  tender  of  the  amount  of  the  lien. 
— Wheelock  v.  Svensgaard  (Minn.)  65  N.  W. 
937 

63  Minn.  486. 

I«11     (Noli.;    1897.) 

Where  a  second  action  between  the  same 
parties  is  upon  a  different  demand,  a  jud 
in  a  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  upon  tin-  deter- 
mination of  which  the  finding  or  verdict  was 
rendered.— Slater  v.  Skirving  (Neb.)  70  N.  W. 
4!>3. 

[e]     (S.  D.;    1895.) 

Where  a  second  action  between  the  same 
parties  is  on  a  different  claim,  the  judgment  in 
the  prior  action  operates  as  an  estoppel  only  as 
to  those  issues  common  to  both  actions. — Noyes 
v.  Belding  (S.  D.)  62  N.  W.  953. 
6  S.  D.  629. 

l»]      (S.  «).;    1S97.)  

A  judgment  against  one  sued  in  his  indi- 
vidual capacity,  and  who  as  such  answers,  dis- 
claiming any  interest  in  the  property  sued  for, 
does  not  estop  him  to  claim  the  property  in  the 
capacity  of  a  trustee  of  others,  for  whom  he  held 
it  when  the  suit  was  commenced. — Sounenberg 
v.  Steinbach  (S.  D.)  70  N.  W.  655. 

[SJ     (S.  D.;    1S97.) 

Claim  for  property  by  one  in  his  capacity 
as  trustee  may  be  made  by  motion  in  the  action 
in  which,  being  sued  therefor  in  his  individual 
capacity,  and  answering  in  such  capacity  with 
disclaimer  of  interest,  judgment  is  rendered 
against  him. — Sonnenberg  v.  Steinbach  (S.  D.) 
70  X.  W.  655. 

§  46.   Grounds  of  former  decision, 
[n]     (Iowa;   1S94.) 

Tinder  Cod";  §  2S51,  requiring  the  judg- 
ment, in  ease  matter  in  abatement  and  in  bar 
are  both  pleaded,  and  it  is  based  on  the  matter 
in  abatement,  to  state  such  fact,  the  presump- 
tion in  a  subsequent  action  on  the  same  claim 
is  that  a  judgment  which  fails  to  state  on 
which  it  was  based  was  in  fact  based  oil  the 
matter  in  bar. — Garretson  v.  Ferrall  (Iowa)  61 
X.  W.  251. 

92  Iowa,  728. 
(!,]     (Minn.;    1895.) 

In  attachment  proceedings  against  an  as- 
signee for  tie  benefit  of  creditors,  a  ruling  on  a 
motion  to  dissolve  the  attachment,  on  the  hear- 
ing of  which  the  only  question  consi  lexed  was 
whether  the  assignment  was  under  the  insolvent 


is  ti  mere  common-law  assignim 
not   res  ad  judicata,  so  as  to  prevent  the  puriie„ 

from  ajaih    i 

men      lb  '■!■ .  ••  Benedii  t  (Minn.)  03 
N.   W.   100 

61    Minn.   170. 

§    47.    Cffcct  on  parties  and  privies. 

I  a|      IIimui;     I  VI.-,.  I 

A  jn  an  action  by  a  third  per- 

son against  plaintiff  and  d  lor  an  ac 

counting  in    relation  to  the  purchai 

of  lands  lor  tin-  jninl    benefit  of  all   i 

wherein   plaintifl  parately, 

of  plaintifl  inting 

by    <L 

were   i<  it,   ami    plaintiff   wil 

answer  in  the  former  a  I  bear- 

ing,  though    be  might   have  .so   pleaded   in    that 
action  as  to  have  present'  lm  fully. — 

Purslow  v.  Jackson  (Iowa)  62  X.  \V.  12. 
93  Iowa,  694. 
IbJ     (Neb. |    is'),;.) 

A  judgment   is  binding  upon  the  i 

r  privies  as  to  the  issues  adju- 
d.     Fuller  v.  bruwnell  (Neb.)  67  X.  W.  6. 
48  Neb.  145. 


§  48.   Parties    claiming    In    different 

rights. 
(Minn.;    is!).-,.) 

A  judgment  in  an  action  by  a  parent  f or 
the  benefit  of  a  minor  child,  brought  under  Gen. 
St.  1894,  S  5164;  to  recover  for  injuries  sus- 
tained by  the  child  through  defendant's  negli- 
gence,  is  not  a  bar  to  an  action  by  the  t 
in  his  individual  right  to  recover  for  loss  of 
s   incurred,    and  co  ation 

ruble  sustained  by  him,  as  a  re- 
sult of   such   injuries  to  the  child.— Bamka   v. 

o,  St.  P.,  M.  &  O.  It.  Co.  (Minn.) 
\V.  1116. 

61  Minn.  549. 

§  49.   Judgment  in  rem. 

(Minn.;    1895.) 

A  judgment  on  a  special  assessment  to  pay 
for  grading,    rendered   in   a   pro 
the  lot  owner  did  not  appear,  does  not 
from  suing  the  city  for  grading  the  Stl 
the   established    grade. — Farrell   v.    City   of   St. 
Paul  (Minn.)  64  X.  W.  809. 

62  Minn.  271. 

§   50.   Effect  on  persons  not  parties. 

[a]  (Iowa;    1S94.) 

In  an  action  on  a  bond,  on  the  issue  as 
to  whether  a  prior  suit  by  one  G.  was   for  the 
benefit  of  plaintiff,  plaintiff  testified  that  0 
count  of  his  being  a  nonresident  he  a 
t?.  "the  right  to  prosecute  the  bond,  bein 
same  claim  for  which  this  action  is  brought." 
Held,    that    such   prior    ait  ion    . 
plaintiff.— Garretson  v.  Ferrall  (Iowa)  61  X.  W. 
251. 

92  Iowa,  72S. 

[b]  (Iowa;   1895.) 

Where   an    assignee   defended    a    suit    to 
foreclose  a  mortgage  on  the  ground  that  it  was 
withheld   from  record  to  detrau 
creditor  cannot   afterwards,    in   a   au 
the  mortgagor,  raise  the  same  issue. — Mehlhop  v. 
Ellsworth  (Iowa)  64  N.  W.  638. 
fc]     (Mich.;    1S94.) 

A  mortgagee  of  chattels  is  not  bound  by 
a  judgment  in  an  action  between  the  n 
and  another  to  determine  the  title  to  the  prop- 
erty mortgaged,  to  which  he  was  not  a  party, 
ami  which  wis  begun  after  the  execution  ■ 
mortgage.— Damm  v.  Mason  (Mich.)  61  X.  W.  .':!. 
102  Mich.  54.,. 

[d]     (Mich.;    1896.) 

Where   a    mortgage   is   made  to   n 
band  and  wife  jointly,  on  the  death  of  the  v  ife 
tesiate  title  to  her  half  vests  in   the  executor, 
and  an  action  by  him  against  the  husband  to  re- 
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cover  one-half  the  sum  collected  by  the  latter 
od  the  mortgage  is  uot  barred  by  a  foreclosure 
suit  against  the  mortgagor  and  deceased's  heirs 
and  devisees,  to  which  the  executor  was  not  a 
party,  and  in  which  the  husband  claimed  sole 
ownership  of  the  mortgage,  and  the  court  so 
decreed.— Luttermoser  v.  Zeuner  (Mich.)  OS  N. 
W.   117. 

[e]     (Midi.;    J  896.) 

The  judgment  in  mandamus  to  compel  the 
judge  of  the  trial  court  to  order  the  production 
of  the  books  of  a  corporation  is  not  res  judicata 
as  to  the  stockholders  who  were  not  made  par- 
ties, barring  them  from  pleading,  in  a  subse- 
quent action  against  them,  a  defense  which 
might  have  been  pleaded  in  the  mandamus  pro- 
ceedings.— Rouse,  Hazard  &  Co.  v.  Detroit  Cy- 
cle Co.  (Mich.)  69  N.  W.  511. 

£f]     (Minn.:    1S9G.) 

A  judgment  inter  alios  is  not  evidence 
against  a  third  party  of  any  of  the  facts  upon 
which  it  was  based. — Kurtz  v.  St.  Paul  &  D. 
Ry.  Co.  (Minn.)  67  N.  W.  808. 

[g]     £N.  D.;    1895.) 

Where,  in  an  action  on  a  policy,  defend- 
ant has  shown  a  divestiture  of  plaintiff's  inter- 
est in  the  property  by  a  mortgage  foreclosure 
prior  to  the  loss,  the  record  of  a  judgment  an- 
nulling the  foreclosure  proceedings,  in  an  action 
brought  subsequent  to  the  loss,  to  which  de- 
fendant  was  not  a  party,  is  inadmissible. — Tier- 
ney  v.  Phoenix  Ins.  Co.  of  Brooklyn  (N.  D.)  62 
N.  W.  642. 

4  N.  D.  565. 

[h]     (Wis.:    1897.) 

A  judgment  is  no  evidence  against  a  stran- 
ger that  plaintiff  therein  owned  the  cause  of  ac- 
tion upon  which  he  recovered  it. — Landauer  y. 
Espenhain  (Wis.)  70  N.  W.  287. 

§   51.    Persons  notified,  to  defend. 

£a]     CMicli.:    1895.) 

A  grantor,  who  is  notified  by  a  grantee 
to  appear  in  an  action  against  the  grantee  in- 
volving the  title  to  the  land,  cannot,  in  assump- 
sit for  the  value  of  timber  on  the  land,  claim 
that  the  question  of  title  had  not  been  adjudi- 
cated, where  judgment  was  rendered  against  the 
grantee. — Fitzpatrick  v.  Hoffman  (Mich.)  62  N. 
W.  349. 

104  Mich.  22S. 
[b]     (Minn.:    189G.) 

An  ejectmem  having  been  brought  against 
the  vendee  for  the  lecovery  of  the  land,  the  ven- 
dor was  notified  thereof,  and  undertook  to  de- 
fend the  same.  Held  that,  in  a  subsequent  ac- 
tion against  him  by  the  vendee  because  of  the 
eviction  by  plaintiff  in  the  ejectment  suit,  the 
vendor  was  bound  by  the  judgment  in  ejectment. 
— Fleckton  v.  Spicer  (Minn.)  65  N.  W.  926. 

63  Minn.  454. 

§   52.    Effect  of  participating  in  liti- 
gation. 

[a]  (Mien.;   1895.) 

Where  a  new  township  is  created  from 
a  portion  of  an  old  township,  after  the  issu- 
ance of  bonds  by  the  old  township,  the  new 
township  cannot  defend  an  action  by  the  old  to 
enforce  its  liability  for  its  proportion  of  a  judg- 
ment recovered  by  a  bondholder  against  the  old 
township,  on  the  ground  that  it  has  not  had  its 
day  in  court,  the  new  township  having  assist- 
ed in  the  defense  of  the  action  by  the  bond- 
holder against  the  old  township. — Township  of 
Grant  v.  Township  of  Reno  (Mich.)  65  N.  W. 
376. 

[b]  (Minn.;    1895.) 

Where  lien  claimants  sued  the  vendor 
and  his  purchaser  to  enforce  their  liens  against 
the  property,  and  a  surety  on  a  bond  give 
the  vendor  to  indemnify  the  purchaser  against 
mechanics'  liens  appeared  for  the  vendee,  and 
conducted  the  defense  of  the  suit  for  him  and 
the  vendor,  a  judgment  in  that  suit  was  con- 
clusive against  the  surety   in  an  action  on   the 


bond.— Reed  v.  McGregor  (Minn.)  64  N.  W.  88. 
62  Minn.  94. 

§   53.    Heirs. 

(Minn.;    1895.) 

A  decree  of  the  probate  court  assigning 
the  residue  of  an  estate  is  conclusive  on  all  per- 
sons interested  in  the  estate,  though  uot  then 
in  being. — Ladd  v.  Weiskopf  (Minn.)  64  N. 
W.  »9. 

62  Minn.  29. 


54. 


Enforcement  of  logging  lien. 


(Minn.;    ls!i:..i 

A  judgment  for  one  claiming  a  lien  for 
labor  on  logs,  under  Gen.  St.  1894,  §§  2451- 
2465,  in  an  action  wherein  the  owner  of  the 
logs  was  not  a  party,  does  not  prevent  such 
owner  from  denying  and  contesting  the  lien  in 
a  subsequent  action  to  recover  the  logs. — Brown 
v.  Markham  (Minn.)  62  N.   \V.  123. 

60  Minn.  233. 

§   55.    Judgment  against  principal — Effect 
on  sureties. 

[a]  (Minn.;    1895.) 

A  judgment  against  a  sheriff  for  acts  con- 
stituting a  breach  of  condition  of  his  bond  is 
only  prima  facie  evidence  of  the  breach  as 
against  the  sureties. — Hursey  v.  Marty  (Minn.) 
63  N.  W.   1090. 

61  Minn.  430. 

[b]  (Neb.:    1S95.) 

A  judgment  in  an  action  of  replevin 
against  an  officer  for  the  value  of  property  ille- 
gally seized  by  him  is  conclusive  against  the 
officer  and  his  sureties  in  an  action  on  the  offi- 
cer's official  bond  as  to  plaintiff's  ownership  of 
the  property  when  seized,  and  the  amount  of 
damages  suffered. — Thomas  v.  Markmann  (Neb.) 
62  N.  W.  206,  43  Neb.  823. 

§   56.    Suit  on  behalf  of  infant— Effect  on 
infant. 
(Minn.:    1895.) 

The  judgment  in  an  action  by  a  father  un- 
der Gen.  St.  1894,  §  r>l(i4,  authorizing  him  to 
maintain  an  action  for  injury  to  his  minor  child. 
is  a  bar  to  a  subsequent  action  by  the  minor  or 
liis  guardian,  or  by  the  minor  after  reaching  ma- 
jority.—Lathrop  -v.  Schutte  (Minn.)  63  N.  W. 
493 

61  Minn.  196. 

§   57.    Pleading. 

[a]  (Mieli.;    1896.) 

In  an  action  for  an  injunction,  a  plea  of 
former  adjudication,  which  sets  up  a  public  rec- 
ord of  the  same  court  in  which  the  action  is  pend- 
ing, need  not  be  verified. — Detroit,  L.  <fc  N.  R. 
Co.  v.  McCammon  (Mich.)  66  N.  W.  471. 

[b]  (Mich.;    1896.) 

A  plea  of  tormer  adjudication  to  a  bill 
for  an  injunction  need  not  confess  or  acknowl- 
edge anv  of  all  the  matters  set  forth  in  the  bill. 
—Detroit,  L.  &  N.  R.  Co.  v.  McCammon  (Mich.) 
66  N.  W.  471. 

[c]  (Minn.;    1895.) 

Estoppel  by  former  verdict,  being  conclu- 
sive evidence  only  of  the  facts  actually  litigated 
in  the  former  action,  need  not  be  pleaded  in  a 
subsequent  action  between  the  same  parties  on 
a  different  cause. — Swank  v.  St.  Paul  City  Ry. 
Co.  (Minn. i  63  N.  W.  1088. 
61  Minn.  423. 
[u]     (Neb.;    J897.) 

A  party  may  not  present  issues  for  deter- 
mination, and  avoid  the  effect  of  an  estoppel 
by.  withholding  proof  thereof. — Slater  v.  Skirv- 
ing  (Neb.)  70  N.  W.  493. 

§   58.    Parol  evidence. 
(Neb.;    1897.) 

Where  the  record  leaves  it  uncertain  as  to 
what  issues  were  adjudicated  in  a  former  ac- 
tion, extrinsic  evidence  is  admissible  in  another 
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action  for  n  different  object  to  show  on  what 
termined.— Slater  v. 
ing  (Neb.)  To  N.  W.  198. 

§   59.    Judgment  In  replevin. 
(Mlnn.i    1890.) 

u  i    re  plaintiff  In  replevin  obtained  pos- 
i,    and   "ii    tbe    trial   dismissed   thi 
n  hi  i '( 

for  ii  return  of  the  property  or  $115,  thai 
ment  was  not  under  Gen.  St.  i^Ts  c.  88,  '-' 
272  (C|-m.  St.  1894,  S  5420;,  i  thai  if 
the  property  is  delivered  to  plaintiff  in  replevin, 
and  the  action  dismissed  before  answer,  defend- 
ant shall  have  Indi  ment  for  a  return  and  dam- 
but  thai  such  judg nl  shall  nol  be  a  bar 

i"  another  action  -inconclusive  as  to  the  value 
nf  the  property.— Johnson  v.  Vaule  (Minn.)  i>; 
N.  \V.   1039. 

61  Minn.  401. 

§  60.   Action  for  divorce. 
(Mich.  |    1898.) 

I  be  fact  that  defendant's  wife  procured 
a  divorce   from  him   i  round  of  extreme 

cruelty  will  not  conclude  him  from  denying  that 
he  was  guilty  of  cruelty,  on  an  issue  as  to  bur  jus- 
tification in  leaving  him,  raised  in  an  action 
against  hint  by  a  third  person  for  necessaries  fur- 
nished the  wife  after  she  bad  left  her  husband, 
and  before  getting  her  divorce. — Corry  v.  Lack- 
ey (Mich.)  63  N.  W.  418. 
105  Mich.  36& 

§   61.    Decision  in  habeas  corpus  proceed- 
ing. 

(Mien.;   189S.) 

The  determination  of  a  court  on  habeas 
corpus  for  the  custody  of  a  child  is  conclusive 
on  a  subsequent  application  for  the  writ  based 

on    tbe    same    state    of    facts.  —  In    re    Sneeden 
(Mich.)  62  X.  W.  1009. 
105  Mich.  01. 


8.  LIEN. 

Action  on   judgment  after  lien   has   lapsed,    see 

post.  S  116. 
Preserving  lien  on  setting  aside  judgment,   see 

POST.   §    105. 

On  homestead,  see  "Homestead,"  §  20. 
Priority  of  lien  of  mortgage,  see  "Mortgages," 
§22. 

§   62.    In  general, 
la]     (Neb.;    1895.) 

a  judgment  recovered  against  the  ven- 
dor of  land,  who  has  not  conveyed  the  same,  or 
received  all  the  purchase  money,  is  a  lien  on  the 
interest  of  the  vendor  iu  the  land,  consisting  of 
the  unpaid  purchase  money. — Olander  v.  Tighe, 
61  N.  YV.  633,  43  Neb.  344. 

[I>]      (Neb.;    1896.) 

Win-re  a  judgment  debtor  and  his  wife  con- 
veyed their  homestead  to  a  co-judgment  debtor 
for  the  purpose  of  having  it  reconveyed  to  the 
wife,  which  was  done,  tbe  lien  of  tbe  judgment 
did  not  attach.— Roberts  v.  Robinson  (Neb.)  08 
N.  W.  1035. 

[c]     (S.  D.;    1S05.) 

The  lien  of  a  judgment  against  a  cor- 
poration whose  assets  consist  partly  in  real  es- 
tate is  an  incumbrance  on  such  real  estate. — 
Willsie  v.  Rapid  Valley  Horse-Ranch  Co.  (S.  D.) 
63  N.  W.  540. 
[dl     (Wis.;    1897.) 

Land  purchased  and  paid  for  by  a  married 
woman  was,  without  her  knowledge  or  consent, 
deeded  to  her  husband,  but,  two  days  later,  on 
discovering  that  fact,  she  demanded  a  deed  in 
her  own  name,  whereupon  the  husband  con- 
veyed tbe  property  to  her.  Held,  that  such  con- 
veyance executed  the  implied  trust  in  favor  of 
the  wife  as  of  the  date  of  the  deed  to  the  hus- 
band,   so    that   tbe   lien   of   a   prior   judgment 


against    him    did        I  Davenport    v. 

Stephens  I  U  is.)  70  >■'.   \\ .  661. 

§  63.   Date  of  lien. 
(  \\  lv:    1896.) 

&    B     Win.  St.  §  2905a,  providing 
that   a   decree  affei  lii  •   tate  shall 

lien  only  from  the  ... 

apply    to   a   ju-i. 
since  it  does  not  en  ate  a  lien,  I 

the  morl  1 1  mtington   v. 

Meyer  (Wis  i  60  N.  W.  500. 

(12    Wis.  ;,.-,7. 

§   64.    Title  to  property. 

|n|     iloua;    L896.) 

Where  a  wite  paid  the  entire  consideration 
tor  lands,   and    i  b  vered 

ly  saying 

■  hi  r,   the  fact  that 
by  a  mistaki    of  the  scrivener   le-r  husband's 
name  was  inserted  in  the  deed  as  grantee,  who 
quitclaimed   the   premises  to  his   n . 
as  the  mistake  wis  discovered,  •■■•    ted  no 
est  in  the  busl  ai  d  to  which  the  lien  of  a  judg- 
ment against  him  could  attach  during  his  nomi- 
nal ownership.— Rueknell  v.  Deering  (Iowa)  68 
N.  W.  825. 
[b]    (Neb.;   tsa:.i 

The  lien  of  a  judgment  of  the  district  court 
attaches  to  all  the  lands  of  the  debtor  within 
0 imty  where  the  judgment  was 

whether    then    owned    by    him    or    subsequently 
acquired.— Duell  v.  Potter  (Neb.)  To  N,  \V.  982. 
tc]     fW  is.;    189S.) 

Where   property   is  paid    for  by  one  per- 
son, and  the  title  taken  by  another,  under  Rev. 
St.  §§  -Hi?.  2078,  which  provides  that  such  con 
:e  shall  be  presumed  fraudulent  as  againsl 
the  creditors  of  tin    former,  and,  where  not  dis- 
proved, a  trust  shall  result  in  favor  of  such  cri   ! 
itors,    the    person    paying    tbe    eonsi.! 
quires  no  title  to  which  a  judgment  lien  ca 
tach.  —  Blackburn    v.   Lake   Shore   Traffic   Co. 
(Wis.)  63  N.  W.  289. 
90  Wis.  362. 

§   65.    After-acquired  property. 

[a]  down:   1895.) 

Where  judgments  are  obtained  at  different 
times  against  tbe  same  defendant,  and  the  lat- 
ter thereafter  acquires  property  to  which  judg- 
ment liens  may  attach,  both  of  -  ments 
become  liens  on  the  after-acquired  property  at 
the  same  instant,  and  neither  has  priority.  Ware 
v.  Purdy  (1S04)  GO  N.  W.  526,  followed— Kes- 
terson  v.  Tate,  63  N.  W.  350. 

[b]  (Iotvii;    1895.) 

Under  Code,  §  2882,  declaring  judgments 
liens  on  lands  owned  by  defendant  or  thereafter 
acquired,  the  liens  of  judgments  attach  to  after- 
acquired  property  pari  passu. — Ware  v.  Dela- 
baye  (Iowa)  04  N.  W.  640. 

S   66.    Priorities. 

[a]  (lonn;    l!-!>4.) 

Tbe  lien  established  on  a  defendant's 
other  real  property  by  the  decree  in  a  foreclos- 
ure judgment  has  no  priority  over  the  equitable 
one  existing  in  favor  of  one  to  whom  defendant 
bad  previously  contracted  in  writing  to  con- 
vey a  certain  parcel.  —  Kraner  v.  Chambers 
(Iowa)  61  N.  W.  373. 
92  Iowa,  6S1. 

[b]  (Iowa:    is<»5.) 

Where  judgments  in  favor  of  different  per- 
sons are  recovered  on  the  same  day  against  the 
same  defendant,  the  judgment  creditor  first  is- 
suing execution  and  levying  on  the  debtor's  prop- 
erty acquires  a  prior  lien  thereon.— Kesterson  v. 
Tate  (Iowa)  63  N.  W.  350. 

[c]  (Iowa:    1895.) 

Where  judgments  held  by  different  persons 
are  not  a  lien  on  the  property  of  defendant,  the 
judgment  creditor  who  first  issues  execution  and 
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levies  on  the  property  secures  a  prior  lien.— Kes- 
terson  v.  Tate  (Iowa)  63  N.  W.  350. 

[d]     (Neb.;    1895.)  . 

The  docketing  in  the  district  court,  pur- 
suant to  Code  Civ.  Proc.  §  501,  of  a  judgment 
rendered  by  a  county  court  or  a  justice  of  the 
peace,  does  not  make  such  judgment  one  of  the 
district  court,  so  as  to  entitle  the  judgment  cred- 
itor to  a  pro  rata  distribution  of  funds  with  a 
creditor  under  a  contemporaneous  district  court 
imminent— Moores  v.  Peycke  (Neb.)  62  N.  W. 
1072. 

44  Neb.  405. 


§  67. 


Mortgages. 


(Neb.;    J 895.) 

Where  land  is  omitted  from  a  mortgage 
by  mistake,  the  lien  of  a  judgment  subsequently 
filed  against  the  mortgagor  is  subject  to  the 
equity  of  the  mortgage. — Chadron  Loan  &  Build- 
ing Ass'n  v.  Hamilton  (Neb.)  63  N.  W.  808. 
45  Neb.  369. 


VI.    COLLATERAL  ATTACK. 

On  foreign  judgment,  see  post,  §  79. 

§  68.   In  general. 

(lows;    1896.) 

A  judgment  obtained  against  a  school 
district  after  trial  and  determination  of  the 
right  to  recover  cannot,  on  mandamus  proceed- 
ings to  compel  levy  of  tax  to  pay  it,  be  attacked 
on  the  ground  that  the  creation  of  the  indebt- 
edness for  which  the  judgment  was  obtained 
was  in  violation  of  Const,  art.  11,  §  3,  fixing 
the  limit  of  indebtedness  of  the  district;  at 
least  where  the  abandonment  of  appeal  from 
the  judgment  by  the  officers  of  the  district  was 
not  collusive  for  the  purpose  of  avoiding  consid- 
eration of  the  question. — Bdmundson  v.  Inde- 
pendent School  Dist.  of  Jackson  (Iowa)  67  N. 
W.  071. 

§  69.   'What  constitutes. 

(Iowa;   1896.) 

An  action  to  cancel  and  enjoin  the  en- 
forcement of  a  judgment  against  a  garnishee, 
on  the  ground  that  it  has  been  satisfied  accord- 
ing in  its  conditions,  is  not  a  collateral  attack. 
— Brakke  v.  Hoskins  (Iowa)  67  N.  W.  235. 

5   70.    Showing  errors  and  irregularities. 

[a]  (Mich.;    1S»G.) 

Erroneous  action  of  the  circuit  court  in  an 
attachment  suit  in  allowing  costs  to  the  plaintiff. 
the  amount  recovered  being  less  than  $100,  can- 
nut  be  collaterally  attacked  in  an  action  on  the 
bond  of  an  intervener,  conditioned  on  the  pay- 
ment of  the  judgment  recovered,  which  should 
be  adjudged  a  lien  on  the  property. — Gill  v. 
Backus  (Mich.)  66  N.  W.  347. 

[b]  (Minn.;    1890.) 

Irregularities,    though   apparent    on    the 
face  of  the  record,  do  not  render  the  judgment 
void,    and    subject   to   collateral    attack. — Vaule 
v.  Miller  I  Minn.)  67  N.  W.  540. 
64  Minn.  4S5. 

[c]  (Neb.;    1S95.) 

Since  the  county  court  has  jurisdiction 
to  set  aside  the  homestead  of  a  surviving  hus- 
band, the  fact  that  in  doing  so  it  proceeded 
under  Laws  1889,  c.  57,  which  was  since  de- 
clared unconstitutional,  did  not  render  the  de- 
cree open  to  collateral  attack.— Brandhoefer  v. 
Bain,  64  N.  W.  213,  45  Neb.  781. 

[d]  (Neb.:   1895.) 

It  was  no  ground  for  collateral  attack 
of  a  judgment  rendered  in  an  action  against  a 
partnership  that  the  judgment  was  rendered 
against  one  partner  only.  —  Hough  v.  Stover 
05  N.  W.  189,  46  Neb.  588. 


re]     (Neb.;    1S07.) 

A  judgment,  erroneous  because  not  based 
on  any  findings,  is  voidable,  but  not  void. — 
Maryott  v.  Gardner  (Neb.)  69  N.  W.  837. 

[l-J     (Wis.;    1890.) 

In  an  action  upon  a  note  given  as  collateral 
security,  an  order,  entered  in  an  action  on  the 
principal  debt,  allowing  the  sheriff  to  amend 
his  return  to  an  execution  issued  therein,  and 
vacating  the  judgment,  execution,  and  sale  in 
such  action,  cannot  be  collaterally  impeached  for 
irregularity.  —  Ashland  Nat.  Bank  v.  Gregory 
(Wis.)  69  N.  W.  168. 

§   71.   Defective     process     or     service 

thereof. 

[a]     (Mich.;    1897.) 

A  judgment  cannot  be  impeached  in  a  col- 
lateral action  by  extrinsic  evidence  to  show,  in 
contradiction  of  the  record,  that  service  was  not 
in  fact  made  on  the  defendant. — Allured  v.  Vol- 
ler  (Mich.)  70  N.  W.  1037. 

lb]      (Neb.;    1890.) 

In  a  collateral  proceeding,  by  which  is  at- 
tacked a  deficiency  judgment,  as  having  been 
entered  without  notice  of  the  motion  therefor, 
evidence  cannot  be  considered  which  is  merely 
contradictory  of  satisfactory  proof  of  service  sub- 
mitted to  the  court  by  which  the  judgment  was 
entered.— Gillilan  v.  Murphy  (Neb.)  09  N.  W. 
98. 

£el     (Neb.:    1897.) 

Where  there  is  an  attempt  at  service  reach- 
ing the  defendant,  a  defect  in  the  manner  of 
service  or  form  of  the  return  is  a  mere  irregu- 
larity, and  is  not  ground  for  collateral  attack 
on  the  judgment.  But  where  the  attempted 
service  does  not  reach  the  defendant  at  all,  a 
judgment  founded  thereon  is  absolutely  void.— 
Campbell  Printing  Press  &  Manuf'g  Co.  v.  Mar- 
der,  Luse  &  Co.  (Neb.)  69  N.  W.  774. 
Id]     (S.  D.:   189«.) 

Though  no  separate  affidavit  appears  m  the 
record  of  an  attachment  suit  against  a  nonresi- 
dent defendant  showing  that  copies  of  the  sum- 
mons and  complaint  were  mailed  to  him,  such 
fact  is  sufficiently  shown  in  a  collateral  proceed- 
ing by  the  affidavit  made  by  the  attachment 
plaintiff  on  his  application  for  judgment,  and 
by  a  recital  in  the  judgment. — Davis  v.  Cook  (S. 
D.)  69  N.  W.  18. 

§   72.    For  want  of  jurisdiction. 

[a]  (Minn.:    1896.) 

When  the  record  of  a  judgment  shows 
that  the  court  was  without  jurisdiction  to  pro- 
coil  in  the  action  in  which  the  judgment  was 
rendered,  the  judgment  may  be  impeached 
collaterally.— Jewett  v.  Iowa  Land  Co.  (Minn.) 
67  N.  W.  039. 

64  Minn.  531. 

[b]  (Neb.:    1895.) 

A  decree  entered  by  the  supreme  court 
on  a  proceeding  in  error  taken  from  an  order 
not  appealable  is  void,  and  subject  to  collateral 
attack,  though  the  proceeding  in  error  was 
taken  and  the  decree  entered  pursuant  to  a 
stipulation  of  the  parties. — Johnson  v.  Parrotte 
64  N.  W.  303,  40  Neb.  51. 

[C]      (S.  D.:    1890.) 

A  judgment  authorizing  the  arrest  of  a 
defendant,  which  was  rendered  in  an  action  the 
complaint  in  which  did  not  state  a  cause  of 
action  based  upon  the  fraud  of  the  defendant, 
could  be  collaterally  attacked  by  defendant  on 
habeas  corpus.— Griffith  v.  Hubbard  (S.  D.)  67 
N.  W.  850. 

§   73.    Fcr  fraud. 

[a]     (Iowa:    IS9G.) 

That  the  affirmance  of  a  judgment 
against  a  school  district  was  bad  by  reason  of 
collusion  of  the  parties  does  not  justify  a  col- 
lateral attack  of  the  judgment,  the  remedy  be- 
ing by  timely  proceeding  to  set  aside  the  order 
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held.— Dunlap  v.  Byere  (Mich.) 
87  N.-W.  1067. 

§   74.    On  judgment  by  confession. 
I\\l».:     IS 

A  judgment  by  confession  is  not  - 
to  collate]  though  the  amd 

complaint  "ii  which  it  wb 

ive. — F.  Mayer  l; &  Shoe  Co.  v.  Kail,  l 

61  N.  W.  562,  89  Wis.  216. 

§   75.    Attack   on  sales   made   by  order  of 
probate  court. 
(Minn.;    1895.) 

a.  St.  1894.  §  4f)12,  relating  to 
the  contest  of  sales  made  by  an  execute 

ministrator,  or  guardian,  the  r rd  of  the  pro- 

bate  court    in   the  sale  of   land   by  a   guardian 
bsolute  verily,   and,   when  regit] 

ned  in  a  collateral  pro- 
dehors   the    record.  — 
Kurtz  v.  St.   Paul  &  D.  R.  Co.   (ilium)  63  N. 
\V.   1. 

61  Minn.  18. 


VII.    FOREIGN  JUDGMENTS. 

Actions  on.  see  post,  §  117 

§   76.    Giving  full  faith  and  credit  to  ju- 
dicial proceedings  of  sister  state. 

la]     (Mich.;    1895.) 

Under  Const.  U.  S.  art.  4,  §  1,  declaring 
that  "full  faith  and  credit  shall  be  given  in  each 
stale  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  stale,"  a  di  crec  i  E  a 
court  of  ulmois,  ascertaining  the  assets  and  nu- 
bilities of  a  corporation,  and  decreeing  the  assess- 
ments against  the  members,  who  were  not  par- 
ties to  the  suit,  required  to  pay  its  liabilities,  the 
decree  being,  in  Illinois,  conclusive  against  the 
members,  is  also  conclusive  against  the  members 
in  an  action  in  Michigan  to  recover  such  assess- 
ment from  a  member.  McGrath,  C.  J.,  and 
Long,  •!..  dissenting. — Mutual  Fire  Ins.  Co.  v. 
Phoenix  Furniture  Co.  (Mich.)  GG  N.  W.  100"). 
[b]     (Wis.;   1895.) 

Under  Const.  U.  S.  art.  4,  §  1,  requiring 
full  faith  and  credit  to  be  given  in  each  state 
to  the  "public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state,"  a  decree  of  an 
Illinois  court,  ordering  an  assessment  upon 
premium  notes  of  a  mutual  insurance  com. 
pany,  being  conclusive  in  Illinois  on  all  mem- 
bers, unless  attacked  by  direct  proceedings,  is 
not  open   to  collateral  attack  in  the  courts   of 

Wist sin. — Parker  v.  Stoughton  Mill  Co.  (Wis.) 

IM  N.  W.  751,  01  Wis.  174. 

§   77.    Conclusiveness  and  effect. 
[a  J     down;    1896.) 

A  judgment  in  an  action  brought  in  a 
foreign  state  to  set  aside  a  deed  to  lands  in 
Iowa  did  not  settle  the  title  to  said  lands  as  to 
defendants  living  in  Iowa  who  did  not  b 
in  said  action,  where  said  judgment  did  not 
purport  to  act  upon  the  land,  though  it  ordered 
a  defendant  who  did  appear  to  execute  a  deed 
to  said  lands  to  the  plaintiff  in  that  action,  and 
enjoined  the  other  defendants  from  prosecuting 
an  action  in  Iowa  affecting  the  title  to  said  land, 
or  from  conveying  or  incumbering  the  same, 
and  it  appeared  that  prior  to  said  action  plain- 
tiff therein  had  conveyed  the  lands  to  his  wife. 
— Blackmail  v.  Wright  (Iowai  65  N.  W.  843. 
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r  v.  Critchfield  (.Neb.)  62  N.   W.  306, 

44  Neb.  66. 

§   78.    Showing  want  of  jurisdiction. 

iH  la.)    (Siic.i 

In  an  action  on  a  foreign  judgment,  the 
objection  that  the  judgment  defendant  was  a 
nonresident  of  the  foreign  state  when 

commenced,  and  jurisdiction  of  him 
not    therefore    be    obtained     cannot     be 
where  the  record  shows  that   be   was.   shortly 
the  time,  engaged  in  business  there,  and 
mmona  rep  irted  him  "not 
found"  only  in  one  county.— Keith  Bros.  &  Co. 
t.  Stiles  (Wis.)  65  N.  W.  860. 
92  Wis.  15. 

§  79.    Showing  fraud. 

<.\<-l>.;    1895.) 

\    for    -a  judgment  cannot  be  att 

for  fraud  because  it  was  procured  in  rdain tiff'3 

favor   by  the  aid  of  an  attorney  who   was  a 

ler  of  a  firm  hired  to  conduct  the  defense. 

ion  was  made  at  the  time.— Cox 

v.  Barn  -:  (Neb.l  63  N.  W.  394. 

45  Neb.  172. 

§   80.    Judgment  by  confession. 

(Neb.:    1895.) 

A  judgment  entered  in  pursuance  of  a 
warrant  of  attorney,  in  a  state  in  which  such 
judgments  are  authorized,  has  the  same  force, 
when  sued  on  in  Nebraska,  as  a  judgment  on 
adversary  proceedings.  —  Snyder  v.  Critchfield 
i.\  li.i  62  N.  W.  306. 
44  Neb.  66. 


VIII.    PAYMENT,  SATISFACTION,  AND 
DISCHARGE. 

Compelling  payment,  see  "Mandamus,"  §  20. 
Satisfaction  of  judgment  in  replevin,  see  "Re- 
plevin," §  26. 

§    81.    Payment. 

(Mich.)    1897.) 

Where  an  agent  authorized  to  collect  a 
judgment  accepts  a  check  in  payment,  knowing 
that  there  is  money  in  the  bank  to  pay  it,  and 
notifies  bis  principal,  who  is  the  real  party  in 
interest,  though  another  is  the  nominal  credit- 
or, and,  before  presenting  the  chce!  . 
sion  permits  the  deposit  to  be  exhausted  by  a 
check  previously  given  to  the  principal  for  an- 
other debt,  but  dishonored  for  lack  of  funds, 
the  judgment  will  be  considered  paid,  so  that 
it  may  not  be  enforced  against  Burettes  for  the 
debt  for  which  it  was  obtained. — Kallauder  v. 
Neidhold  (Mich.)  70  N.  W.  Sy2. 
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J  82.    Set-off  of  judgments. 

[a]     (S.  D.:    !>•>.-,.)  _ 

Proceedings  for  setting  off  judgments 
cannot  be  defeated  by  subsequent  notice  by  the 
attorney  of  one  of  the  judgment  creditors  of  his 
claim  of  lien. — Sweeney  v.  Bailey  (S.  D.)  64  N. 
W.  188. 

lb]     (S.  D.;    1S95.) 

A  judgment  for  plaintiff  in  replevin,  for 
the  property  or  the  value  thereof,  against  one 
claiming  the  property  and  the  officer  who  seized 
the  same  under  the  claim,  was  subject  to  have 
set  oft'  against  it  a  joint  judgment  obtained  by 
the  individual  defendant  in  replevin,  in  an  ac- 
tion on  a  joint  and  several  note  wherein  he  was 
plaintiff,  against  the  plaintiff  in  replevin  and 
another  as  makers  of  the  note. — Sweeney  v. 
Bailey  (S.  D.)  64  N.  W.  1S8. 

§  83.   Filing  release  in  court. 

(Micli.;    1890.) 

Under  statutory  provisions  for  the  dis- 
charge of  one  of  the  joint  debtors  without  re- 
leasing the  others  from  their  ratable  proportions 
of  the  debt,  2  How.  Ann.  St.  §  7784,  permits 
the  clerk  of  the  court  to  discharge  a  judgment, 
as  to  the  released  debtor,  upon  filing  the  proper 
evidence.  Held,  that  such  filing  and  discharge  are 
not  a  prerequisite  to  a  release,  and  that  a  release 
may  be  shown  on  the  trial  of  an  action  brought 
to  enforce  the  judgment. — Beekman  v.  Sylves- 
ter (Mich.)  66  N.  W.  1093. 

§  84.   Entry  on  record. 

(Neb.;    1S!>0.) 

The  district  court  may,  on  motion  and  sat- 
isfactory proof  that  a  judgment  had  been  fully 
paid  or  satisfied  by  the  act  of  the  parties  there- 
to, order  it  discharged  and  canceled  of  record. — 
Manker  v.  Sine  (Neb.)  66  N.  W.  840. 
47  Neb.  736. 

§  85.    Payment  into  court. 

(Mich.:    1894.) 

'Where  a  decree  requires  the  payment  of 
a  certain  amount  to  "complainant"  within  a 
certain  time  under  pain  of  forfeiture,  a  deposit 
of  such  amount  with  the  register  of  the  court 
is  not  a  compliance  therewith. — Lewis  v.  Kean 
(Mich.)  61  N.  W.  63. 
102  Mich.  605. 

S  86.    Consideration  for  release. 

(Iowa:   1S95.) 

Where  a  judgment  creditor  has  levied 
on  the  property  of  the  wife  of  one  of  the  judg- 
ment debtors  as  belonging  to  such  debtor,  and 
litigation  in  regard  thereto  is  pending,  the  pay- 
ment of  a  part  of  the  judgment,  and  the  settle- 
ment of  the  levy  proceedings,  constitute  a  su  f- 
ficient  consideration  to  support  a  release  of  the 
judgment. — Stoutenberg  v.  Huisman  (Iowa)  61 
N.  W.  917. 

93  Iowa,  213. 

§  87.    Release  of  one  judgment  defendant. 

(Nell.;    1897.) 

The  release  by  a  judgment  creditor  of  spe- 
cific property  belonging  to  one  of  the  several 
judgment  debtors  from  the  lien  of  the  judg- 
ment will  not.  of  itself,  discharge  the  other  de- 
fendants.— Council  Bluffs  Sav.  Bank  v.  Gris- 
wold  (Neb.)  70  N.  W\  376. 

§  88.   Effect  of  tender. 
(Minn.:    1893.) 

Where  a  judgment  debtor  tenders  the 
amount  of  the  judgment,  which  the  creditor  re- 
fuses to  accept,  in  order  to  redeem  the  land  of 
the  sale  on  a  prior  lien,  the  court  will  set  aside 
such  redemption,  and  compel  the  satisfaction  of 
*he  judgment.— Rother  v.  Monahan  (Minn.)  62 
:■     W.  263. 

60  Minn.  186. 


IX.    AMENDMENT,  CORRECTION,  AND 
ARREST. 

§   89.    Amendment. 

[a]     (N.  1J.;    1994.) 

A  court  of  equity,  in  furtherance  of  jus- 
tice, may  modify  a  judgment  in  a  particular 
not  affecting  the  merits  of  the  case,  but  merely 
relating   to    the   mode   of  execution.  —  Tyler    v. 


Shea  (N.  D.)  61  N.  W.  468. 
4  N.  D.  377. 


[b]      (S.  I).;    1895.) 

Where  the  summons  and  complaint  serv- 
ed on  defendant  clearly  stated  that,  in  case  no 
answer  was  made,  plaintiff  would  apply  for 
judgment  on  the  notes  in  suit,  and  for  an  ad- 
judication that  the  debt  was  incurred  for  prop- 
erty obtained  under  false  pretenses,  defendant 
is  not  entitled  to  a  modification  of  a  judgment 
by  default  on  the  ground  that  he  made  no  de- 
fense because  he  did  not  know  that  by  Comp. 
Laws,  §  5139,  no  "additional  exemptions"  can 
be  claimed,  as  against  a  debt  incurred  for  prop- 
erty obtained  under  false  pretenses. — Sundback 
v.  Griffith  (S.  D.)  63  N.  W.  544. 

§  90.    Time  of  making  amendment. 

[a]  (Minn.;    189G.) 

Over  23.  years  after  the  confirmation  of 
a  guardian  sale,  .  nd  after  the  execution  of  the 
guardian's  deed,  the  probate  court  assumed  to 
amend  all  the  files  and  records,  from  the  peti- 
tion for  license  to  sell  to  the  guardian's  deed,  so 
as  to  exclude  from  the  description  a  part  of  the 
land  described  m  the  petition  for  license,  license 
to  sell,  report  of  sale,  order  of  confirmation,  and 
guardian's  deed.  Held,  that  the  action  of  the 
probate  court  was  without  jurisdiction,  and 
void.— Kurtz  v.  St.  Paul  &  D.  Ry.  Co.  (Minn.) 
67  N.  W.  SOS. 

[b]  (Neb.;    1895.) 

Under  Code  Civ.  Proc.  §  602,  a  decree 
cannot  be  modified  after  the  term  at  which  it 
was  rendered  so  as  to  permit  deeds  filed  to  stand 
as  a  compliance  with  the  decree,  nor  so  as  to 
render  a  money  judgment  against  defendant. — 
Barnes  v.  Hale  (Neb.)  62  N.  AV.  1063. 
44  Neb.  355.' 

[c]  Of.  D.;    1894.) 

Where  a  time  is  specified  within  which 
money  must  be  paid  to  entitle  a  party  to  the 
benefit  of  the  judgment,  the  court  may.  even 
after  such  time  has  expired,  extend  it  by  modi- 
fying the  judgment  directing  that  the  payment 
to  the  party  be  made  to  the  clerk  of  the  court 
for  the  benefit  of  such  party.— Tyler  v.  Shea  (N. 
D.)  61  N.  W.  468. 
4  N.  D.  377. 

§  91.    Correction  of  clerical  mistakes. 

[a]  (lowat   189.".) 

A  judgment  will  not  be  corrected  on  the 
ground  of  a  mistake  in  computation,  after  the 
time  provided  by  Code.  §§  2S37.  3154.  for  a  new 
trial  to  correct  such  mistakes,  no  excuse  for  the 
failure  to  discover  such  mistake  being  given. — 
Reed  v.  Lane  (Iowa)  65  N.  W.  3S0. 

[b]  (Minn.;    1895.) 

Where,  through  inadvertence  of  the 
court,  the  judgment  declare  I  the  mortgage  in 
suit  void,  as  well  as  set  aside  the  foreclosure 
sale  thereunder,  the  court  could  correct  the 
same  by  striking  out  the  provision  as  to  the 
mortgage.-  <3hase  v.  Whitten  (Minn.)  ti.j  N.  W. 
84. 

62  Minn.  498. 

[c]  (Neb.:    1897.) 

An  affidavit  on  a  motion  under  Code  Civ. 
Proc.  §  602,  subd.  3,  to  correct  the  record  en- 
try of  a  judgment  for  mistake  of  the  clerk,  or 
irregularity  in  obtaining  it,  is  insufficient  if  it 
only  alleges  that  defendant  did  not  cons 
have  any  judgment  rendered  again 
stipulation  or  otherwise,  and  had  no  knowledge 
of    such    stipulation,    where    the    record    show  s 
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that  on  the  parties  submitting  the  case  to  the 
court,  on  ;i  stipulation  in  open  court,  th 
found  the  I  >   of  plaint  iff,    I ] 

ie  i.n.i,. i  70  N.  W.  940. 

8   92.    Reduction  of  excessive  judgment. 

(loivn:    ls!»;.i 

i  :  rule  that  the  ai nl  of  the  recov- 
ery fixed  bj  the  verdict  of  a  jury  cannot  be  re 
duct  .1  bj  i  be  court  b  ii  bout  gn  Ing  1 1"1  su 
ful  pai  I  j  the  opt  i""  of  :i  new  trial  does  no1 
apply  n  here  a  ci  d  by  the  court.  1  la  tr- 
ite judgments  duri 
i.  i  in.    ii    inn  v    reduci 

niijii  if  satisfied  that  it  is  1  '  Inger 

\.  Omaha  Bridge  &  Terminal  By.  Co.  (Iowa)  07 
N.  W.  372. 

$   93.    Motion  in  arrest. 

(Iowa;    1806.) 

inconsistency   between   a    special   finding 
and  tli"  general  verdict  cannot  be  I 
tage  of  by  motion  in  arrest.— Mollitt  v.  Albert 
(Iowa)  66  N.  W.  L62 


X.   REVIVAL. 

§  94.   Necessity  of  revival. 
(N.I).:    IMiT.i 

Under  t'tniip.  Laws,  §  5110.  authorizing 
the  personal  representatives  of  a  jud 
creditor,  within  five  years  after  the  entry  of 
judgment,  to  proceed  to  enforce  the  same  by 
writ  of  execution,  formal  proceedings  reviving 
the  judgment  in  the  name  of  the  representatives 
are  unnecessary. — Daisy  Roller  Mills  v.  Ward 
\.  D.)  70  N.  W.  271. 


XI.    OPENING  AND  VACATING. 

Judgment  by  default,  see  ante.  §§   14-21. 
Compelling  vacation,  see  "Mandamus,"  8  13. 
Vacation,   appealable  order,  see  "Appeal,"  §  30. 

of  decree  for  divorce,  see  "Divorce,"  §§  17, 

18. 

of  foreclosure  decree,  see  "Mortgages,"  §§ 

79-81. 

of   order   granting    new    trial,    see    "New 

Trial."  §  G. 

§   95.    Jurisdiction  to  vacate. 

[a]  (Neb.:   1895.} 

Where  a  judgment  is  rendered  in  a  court 
having  two  judges,  an  application  at  the  same 
term  to  vacate  it  as  obtained  on  a  forged  waiver 
of  service  of  summons  may  be  considered  by 
whichever  judge  is  presiding  at  the  time  the 
application  is  presented. — Dolen  v.  Buchanan, 
62  N.  W.  233,  43  Neb.  854. 

[b]  (Neb.;    1897.) 

A  judge  of  the  district  court  has  no  jurisdic- 
tion at  chambers  to  hear  and  decide  a  motion 
to  vacate  a  judgment  made  after  the  term  at 
which  the  judgment  was  rendered. — Fisk  v. 
Thorp  (Neb.)   70  N.  W.  498. 

[c]  (Wis.:    1895.) 

The  county  court  lias  power,  upon  peti- 
tion, to  set  aside  a  judgment  of  distribution 
which  has  been  procured  by  fraud,  if  it  does  not 
disturb  rights  which  have  become  confirmed  by 
limitations,  though  an  appeal  may  be  prosecuted 
therefrom. — In  re  O'Neill's  Estate  (Wis.)  63  N. 
W.  1042. 

90  Wis.  4S0. 

[d]  ("Wis.;    ISfC.) 

Where  a  leg  Ltee,  by  fraudulent  represen- 
tations to  the  heirs,  secures  a  judgment  vesting 
the  entire  residuary  estate  in  he  irs,  im- 

mediately after  discovering  peri 

tiou  to  set  aside  the  judgment   withou 
suit  directlv  against  said  legatee, — In  re  O'Neill's 
Estate  (Wis.)  63  X.  W.  1012. 
90  Wis.   180. 


§  96.   Notice. 
(Neb. |    isiiT.i 

Oil   the   )  'a   motion    to   vacate  (he 

aurt  after  a   term  at 

which  it  eras  rendered,  there  nou  nable 

to  the  adverse  pai  i 
the  action.    Bisk  v   Thorp  (Neb.)  70  N.  W.  486. 

§   97.    Against  innocent  purchaser. 
(Mich.;    ISO'S.) 

a  deen  e  by  default  may  be  ope i  on 

showing  of  an  adequate  excuse,  where  th 

i   been  enrolled,  though  third  parties  have 
i  .-  on   the  j.i 

General  (Mich.)  oj  N.  \V.  864. 
104  Mich.  269. 

§   98.    Grounds, 
tn)     Olliin.:    is;>r,.i 

It  is  no  ground  for  vacating  a  judgment 
in  a  proceeding  to  collect  a  city  tax,  where  the 
motion  L5   months   after  the   rendi- 

ent,   thai  defendant   :. 

at,  and  did  not  know  of  the  assessment  till 
3  months  before  moving  to  vacate;  thai  his 
i  iii  the  city,  through  whom  he  paid  taxes, 

did   not  inform   him  of  it;    that  he  was  advised 
that  all  assessments  were  payable  ai  the  county 
:   and    that   be   made   inquiries 
there,   and    was   m.t   aware  of  tit-  in    tin- 

law  making  assessments  payable  tit  the  city 
comptroller's  office  City  of  I'uluth  v.  Dib 
l.lce.  63  N.  W.  1117,  62  Minn.  18. 

lb]     (Minn.:    1896.) 

If  a  Judgment  entered  in  striet   ac 
with  the  order  of  the  court   for  judgment 
departs  from  or  exceeds  the  relief  d< 
i  In    complaint,  the  proper  remedy  is  by  appeal 
from  the  judgment,  not  by  ;i   motion  t  .  whollj 
vacate  it    aside. — rainier   v.    Bank  of 

Zumbrota    (Minn.)    07   N.   W.   893;     Same   v. 
lieorge,  Id.;   Thacher  v.  Woodbury,  Id. 
[c]     (Minn.;    1890.) 

Counsel  for  defendant  in  an  action  for  ma- 
licious  prosecution   on    March   4th,    notified    his 

who  resided  in  Ohio,  that  the  case  would 
be  tried  at  the  term  commencing  on  that  day. 
On  March  9th,  not  having  received  an  answer, 
he  consented  that  the  case  be  tried  March  17th. 
of  which  he  wrote  the  client.  Defendant  not 
a  PI  i  aring  at  the  trial,  and  not  having  answered 
( .il's  letters,  counsel  stipulated  for  a  judg- 
ment for  plaintiff  for  $1,500.  Held,  that  it  was 
proper  to  refuse  to  vacate  the  judgment  on  a 
show  ing  that  on  March  8th  defendant  was  .ail- 
ed to  New  York  and  other  places  of  business, 
and  did  not  return  home  until  the  day  of  trial, 
and  that  while  he  was  away  his  move: 
were  so  rapid  that  letters  and  telegrams  did  not 
reach  him.— Bates  v.  Bates  (Minn.)  6S  N.  XV. 
S45. 

Id]     (Neb.:   1895.) 

The  failure  of  the  clerk  to  journalize  a 
judgment  immediately  upon  its  rendition  was 
not  ground  for  vacating  the  judgment,  where  it 
appeared  that  the  failure  of  the  movant  to  move 
to  vacate  the  judgment  during  the  term  at  which 
it  was  rendered  was  not  caused  by  the  clerk's 
omission.— Slater  v.   Skirving  (Neb.)  C3  N.    W. 

45  Neb.  594. 
[el     (S.  D.:   1895.) 

A  judgment  against  an  insolvent  corpora- 
tion, entered  on  an  offer  by  an  attorney  at  the 
suggestions  of  the  president,  after  an  assign- 
ment for  the  benefit  of  creditors,  and  while  the 

ition  was  enjoined  from  incumbering  its 
prop  iv.  was  properly  vacated. — Willsie  v.  Rap- 
id Valley  Horse-Ranch  Co.  (S.  D.)  63  N.  W. 
540. 

§  99.   Unavoidable   casualty   or   mis- 
fort-.- ne. 

[al     (Iowa;   1X96.) 

When    ■■    defendant   failed   to  appear  and 
defend  an  ac  a  e   in   reliance  on 


10S1     (§  99) 


JUDGMENT,  XL 


(§  103)    108S 


statements  made  by  the  sheriff,  who  had  no  au- 
thority to  bind  the  state  as  plaintiff,  such  facts 
do  not  constitute  unavoidable  misfortune,  pre- 
venting a  defense,  which  will  support  an  action 
to  vacate  the  judgment. — Seddon  v.  State 
(Iowa)  09  N.  W.  671. 
[b]     (Neb.;   1897.) 

After  judgment  in  ejectment  against  a 
wife  and  her  husband,  the  wife,  at  a  subse- 
quent term,  filed  a  petition  to  vacate  it.  alleg- 
ing that  she  depended  entirely  upon  her  hus- 
band to  conduct  the  defense;  that,  at  the  time 
of  the  rendition  of  the  judgment,  he  was  sick 
and  unable  to  attend  court:  that  he  willf  un- 
deceived her,  and  deprived  her  of  an  oppor- 
tunity to  apnear  and  make  defense.  The  char- 
acter and  duration  of  the  husband's  sickness 
were  not  stated,  nor  were  the  facts  of  the  al- 
leged deception  given,  llihl,  that  the  petition 
did  not  show  that  the  wife  had  been  prevented 
from  defending  by  an  unavoidable  casualty  or 
misfortune,  within  Code,  §  602. — Scott  v.  Wright 
(Neb.)  70  N.  W.  396. 

§   100.   Want   of   service   and  defect- 
ire  service  of  process. 

la]     (Iowa;   1894.) 

The  failure  to  serve  notice  of  the  action 
on  a  nonresident  defendant,  so  as  to  leave  20 
days  between  the  day  of  service  and  the  first 
dav  of  the  nest  term  of  court,  as  required  by 
Code,  §  2602,  subd.  3,  does  not  render  the 
judgment  in  the  action  void;  and  if  defendant 
fails  to  take  advantage  of  the  irregularity  by 
the  second  day  of  the  next  term,  as  provided 
by  Code,  §3  3151,  3156.  or  to  give  an  excuse 
for  such  failure,  or  to  show  a  valid  defense  to 
the  action,  as  required  in  such  cases  by  Code, 
§  3159,  the  judgment  will  not  be  set  aside  be- 
cause of  the  defective  service. — Griffith  v.  Mil- 
waukee Harvester  Co.  (Iowa)  61  N.  W.  243. 
92  Iowa,  634. 

[b]  (lovi-a;    JS9C.) 

A  judgment  and  sale  of  land  in  attach- 
ment will  not  be  set  aside,  after  the  lapse  of 
three  years,  because  no  service  was  had  on 
defendant,  where  he  had  knowledge  of  the  ac- 
tion; having  appeared  in  a  suit  in  equity  com- 
menced at  the  same  time  to  set  aside  a  con- 
veyance of  the  land  by  him  as  fraudulent,  in 
which  he  acknowledged  the  commencement  of 
the  action  at  law,  and  failed  to  object  to  the 
judgment  for  want  of  notice. — Corn  Exch.  Bank 
v.  Applegate  (Iowa)  65  N.  W.  1007. 

[c]  (Neb.:    1S9G.) 

To  entitle  a  party,  under  Code  Civ.  Proc. 
§  82,  to  open  a  judgment  rendered  against  him 
upon  service  by  publication,  it  must  appear 
that  he  had  no  actual  notice  of  the  pendency  of 
the  action  in  time  to  appear  therein  and  make 
his  defense,  by  a  preponderance  of  the  evidence. 
—Stover  v.  Hough  (Neb.)  66  N.  W.  825. 
47  Neb.  789. 

[d]  (Neb.;    1S9(S.) 

A  decree  rendered  against  a  defendant 
upon  service  by  publication  alone,  he  having 
made  no  appearance  in  the  cause,  and  the  pub- 
lished notice  requiring  hi'm  to  answer  on  or  be- 
fore a  date  anterior  to  the  filing  of  the  petition. 
may  be  set  aside  on  motion,  as  having  been  ir- 
regularly entered,  under  Code  Civ.  Proc.  §  602 
et  seq.— Scarborough  v.  Myrick  (Neb.)  66  N. 
W.  867. 

47  Neb.  794. 

§   101.   Fraud. 

(Wis.:    189.",.) 

A  petition  by  heirs  to  set  aside  a  judg- 
ment of  distribution  procured  by  fraud  alleged 
that  the  petitioners  were  advanced  in  age,  and 
were  residents  of  a  foreign  state;  that  the  de- 
fendant falsely  represented  that  the  estate  was 
small,  and  that  all  but  a  few  legacies  were  giv- 
en by  the  will  to  defendant;  and  that  relying 
upon  such  representations,  and  believing  that 
they  were  aiding  in  carrying  out  the  provisions 


i)!'  the  will,  petitioners  executed  papers  which 
they  afterwards  discovered  were  releases  of 
their  interest  in  the  residuary  estate  to  defend: 
ant.  J! 'lit,  that  the  petition  sufficiently  alleged 
fraud  on  the  part  of  defendant,  though  it  ap- 
peared that  the  falsity  of  such  representations 
could  have  been  discovered  by  searching  the  rec- 
ords.—In  re  O'Neill's  Estate  (Wis.)  63  N.  W. 
1042. 

90  Wis.  480. 

§    102.    Time   of   proceeding. 

[nl     (Minn.:    189<>.) 

The  district  court,  on  findings  of  fact,  made 
an  order  determining  to  whom  money  deposited 
for  land  condemned  by  the  park  board  of  Min- 
neapolis should  be  paid,  and  the  award  was  ac- 
cordingly distributed.  More  than  five  years 
afterwards  one  of  the  distributees  moved  the 
court  to  amend  certain  of  the  findings,  to  strike 
out  others,  and  to  set  aside  the  order.  Held 
that,  the  order  being  a  final  order  in  a  special 
proceeding,  the  court  was  without  power  to 
grant  the  motion,  because  of  the  delay. — In  re 
Condemnation  of  Lots  in  Remington  Park 
(Minn.)  G8  N.  W.  S4G;    Brame  v.  Towne,  Id. 

[b]  (N.  ».;    189ft.) 

It  is  not  sufficient  that  the  notice  of  ap- 
plication to  vacate  a  judgment  under  Comp. 
Laws,  §  4939,  be  made  within  the  year  prescrib- 
ed, but  the  application  must  be  submitted  and 
decided  within  that  time,  though  the  court 
may,  to  prevent  injury  to  the  suitor  because  of 
its  own  delay  in  deciding  the  application,  direct 
that  the  order  granting  the  relief  be  entered 
nunc  pro  tunc  as  of  the  time  when  the  motion 
was  finally  submitted. — Sargent  v.  Kindred  l.Y 
D.)  67  N.  W.  S26. 
5  N.  D.  472. 

[c]  (N.  D.;    1S9G.) 

Notice  to  the  attorney  for  defendant  of 
the  entry  of  judgment  against  sued  defendant 
is  notice  to  the  defendant,  within  Comp.  Laws, 
§  4939.  which  confers  upon  the  district  court 
power  to  relieve  a  party  from  a  judgment  en- 
tered against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect  within 
one  year  after  notice  thereof. — Sargent  v.  Kin- 
dred (N.  D.)  67  N.  W.  826. 
5  N.  D.  472. 

[d]  (Wis.;    189(S.) 

Motion  to  set  aside  a  judgment  as  void 
for  errors  which  do  not  go  to  the  jurisdiction  of 
the  court  must  be  made  before  the  expiration 
of  the  term  in  which  the  judgment  w: 
dered,  as  provided  by  Rev.  St.  §  2S:i2.— Gilbert- 
Arnold  Land  Co.  v.  City  of  Superior  (Wis.)  67 
N.  W.  38. 

93  Wis.  194. 

[e]  (Wis.;    1S9G.) 

It  was  proper  to  vacate  an  order  of  a 
court  commissioner  setting  aside  a  judgment, 
on  application  under  Rev.  St.  §  2832,  on  the 
ground  that  the  judgment  was  entered  against 
defendant  through  his  inadvertence  or  excusa- 
ble neglect,  where,  after  the  action  had  been 
commenced,  and  after  his  attorneys  advised 
him  that  they  did  not  think  that  there  was 
any  defense  thereto,  defendant  left  the  state  on 
account  of  ill  health,  and  during  a  prolonged 
absence  wrote  once  to  his  attorneys,  directing 
them  to  attend  to  the  case,  and,  after  his  re- 
turn, failed  to  inquire  the  status  of  the  ac- 
tion, and  delayed  moving  for  a  vacation  of  the 
judgment  for  several  months  after  he  learned 
of  the  entry  thereof. — Superior  Consol.  Land  Co. 
v.  Dunphy  (Wis.)  67  N.  W.  42S. 
93  Wis.  188. 

§   103.    Showing  valid  cause  of  action  or 
defense. 

[a]     (Wis.;    1896.) 

There  is.no  difference  between  legal  and 
equitable  actions,  in  respect  to  the  requirements 
of  a  proposed  answer  in  an  application  under 
Rev.  St.   §  2832,   to  open  a  judgment  on  the 
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ground    of   inad 

Superi  r  Consol.   Land  Co.  v.  Dunphy  (Wia.) 
»'.7  .N.   VV.    '■ 

93  \\  ii  .   188. 
1  •  >  I     fWla.;    is!i«i.> 

a  pi  iswer  in  an  applicat  ion  un- 

der  I;.  2832,   to  open   a   judgment   on 

"t and  excusable  neg 

on  information  and 
I  without  an  affidatft  of  any  one 
1  ;o  of  I  tie   facta,  is  In- 

sufficient.   Superior  Consol.   Land  Co.  v.  Dun- 
phy  (Wis.)  07  N.  \V.  428. 
a  is.  188. 

5   104.   Proofs  and  affidavits. 
(Neb.!    1890.1 

On  the  hearing  of  an  application  t 
a  judgment  nndi  i-  Proe.     82   the  ad- 

verse party  may  presenl   counter  affidavits,  to 

iish  that  the  applicant   had  actual 
of  pendency  of  the  action  a  sufficient  time  be 
hue  judgment  to  appear  in  court  and  make  his 
defense.     Stovi  r  v.  Hough  (Neb.)  66  N.  \V.  825. 

17  Neb.  789. 

§   105.    Preserving   lien    on    setting    aside 
judgment. 

(Nel«.;    1890.) 

A  court  is  without  power,  on  setting  aside 
a  mere  money  judgment,  to  continue  in  existence 
the  statutory  judgment  lien  so  that  ii  may  at- 
tach to  such  judgment  as  may  be  subsequently 
rendered  in  the  same  cause.— Farmers'  Loan  & 
Trust  Co.  v.  Killinger,  65  N.  W.  790,  46  Neb. 
677. 

XII.    EQUITABLE  RELIEF. 

§   106.    When  granted,  in  general. 

(Iowa  i   1896.) 

In  an  action  to  cancel  a  judgment  and  a 
levy  on  and  sale  of  land,  it  appeared  that  such 
judgment  had  been  satisfied  by  ft  previous  sale 
of  land,  under  an  execution  issued  on  it,  and 
the  second  sale  was  void.  The  answer  alleged 
that  the  first  sale  was  abandoned,  and  no  trans- 
fer of  the  land  was  made.  It  asked  that  the 
judgment  be  renewed,  and  made  a  lien  on  the 
land,  and  that  the  sheriff  be  ordered  to  resell 
the  land,  if  the  court  found  the  second  sale 
void.  Held,  that  defendant  was  not  entitled 
to  the  relief  asked,  even  if  the  allegation  of  the 
answer  was  true,  without  proceedings  to  set  the 
first  sale  aside. — Harpham  v.  Worthington 
Uowa)  69  N.  W.  535. 

J    107.    Jurisdiction  to  grant, 
la]     down:    1897.) 

Under  Code,  §  3396,  providing  that  a  suit 
to  enjoin  a  judgment  must  be  brought  in  the 
rounty  and  court  in  which  it  was  obtained,  the 
district  court  cannot  restrain  proceedings  on 
the  judgment  of  the  supreme  court. — Oberholtzer 
v.  Hazen  (Iowa)  70  N.  W.  207. 

I  Ii  I     (Iowa;    1897.) 

Chancery  has  jurisdiction  to  cancel,  and  en- 
join the  enforcement  of,  a  void  judgment  ren- 
dered by  a  justice  of  the  peace. — Leonard  v.  Capi- 
tal Ins.  Co.  (Iowa)  70  N.  W.  629. 

[c]     down:    1SJ)7.) 

Code,  §  2522,  providing  that  a  judgment 
obtained  in  ordinary  proceedings  shall  not  be 
annulled  in  equity  except  for  a  defense  which 
has  arisen  or  been  discovered  since  it  was  ren- 
dered, does  not  apply  to  void  judgment. — Leonard 
v.  Capital  Ins.  Co.  (Iowa)  70  N.  W.  629. 

§    108.    Grounds, 
[a]     (Iowa;    1894.) 

In  an  action  to  enjoin  the  collection  of 
default  judgments  upon  certain  school  orders 
issued  beyond  the  constitutional  limit  of  in- 
debtedness, collusion  in  obtaining  such  judg- 
ments  is   not   shown    where   it   is   not   in   evi- 


dence that  an)  ■■  ■ 
orders  knew  thai 

>i 

d    than     i 

but  i'  is  shown  thai  the  !>■ 

ing  "l  -trict, 

oenl  by  default. 

whole 

lependent    Dist.    of   Rock   Rapids    v. 

(Iowa)  61   N.  W.  376;    E  B  uk  of 

Rock  Rapids,  Id 

92  Iowa,  676. 

1 1> I     (Iowa i    is!).-,. i 

A    personal   judgm  rot,   taken  by   di 

against  a  wife  in  a  i  action  to  enforce  a  

where  her  hu 
tCted    the   debt    while    unmarried,    a:    . 
a  did  not  show  a  personal  liabil 
part,  ed   by   plaintiffs   that 

was    n« for   her    appearance, 

l  to  her  recited  that 
a  default   would  !»■  ei  linst   her.— Lar- 

son v.  William    I  83  N.  W.  164. 

|o|     dona:    (890.) 

.  s  2522,  providi  r  t  ha  t   a  judg 
obtained   in  an  action  by  ordina  edings 

shall  di i|    be  b anulli  d  nr  modified  by  an  a 
in  an   action   by  equitable  proceedings,   i 

for  a   defense   which    has  arisen  or  I" 

ered  since  judgment  was  entered.     Held,  thai 

where  a  judgment  against  a  garnishee'  provided 
it  .should  be  satisfied  by  the  garnishee's  turn 
ing  over  to  the  constable  all  the  property  in  his 
hands    after    satisfying    the    liens    of    Tie 

-  and  it  afterwards  appeared  that  there 
was  nothing  left  to  turn  over  alter  satisfying 
Buch  liens,  an  action  to  cancel  and  enjoin  the 
judgment    could    be    maintained   by    sucl 

-Brakke  v.   Hoskins  (Iowa)  67   N.    W. 

[<1|     (Neb.;   is<>r,.i 

The  fact  that  a  judgment  was  rendered 
though  without  jurisdiction,  by  an  inferior 
court,  does  not  justify  a  perpetual  injunction 
against  the  prosecution  of  any  suit  in  regard  to 
the  same  cause  of  action. — Paul  v.  Davidson, 
61  N.  W.  736,  43  Neb.  505. 

[el     (Neb.:    1800.) 

A  petition  by  a  plaintiff  for  a  new  trial, 
under  Code,  §  t'.02,  after  the  term  at  which 
judgment  was  rendered,  is  properly  denied 
where  the  petition  in  the  original  suit  fails  to 
state  sufficient  facts  to  have  Bupp  irted  a  judg- 
ment in  his  favor,  and  it  does  do!  appear  that 
his  alleged  cause  of  action  is  meritorious. — Gil- 
crest  v.  Nantker  (Neb.)  66  N.  W.  16. 
47  Neb.  58. 

|fl     (Neb.;    1896.) 

When  the  fraud  urged  as  a  ground  for  the 
issuance  of  an  injunction  against  the  enforce- 
ment of  a  judgment  might  have  been  set  up  in  de- 
fense to  the  action,  and  no  excuse  is  given  for 
not  setting  it  up  therein,  an  injunction  will  not 
issue. — Norwegian  Plow  Co.  v.  Bollman  (Neb.) 
06  N.  W.  292. 

47  Neb.  186. 
[g]     (Neb.;    189«.) 

Equity  will  not  interfere  to  prevent  the 
enforcement  of  a  judgment  on  account  of  mere 
error  of  law.— Fox  v.  McClay  (Neb.)  67  N.  W. 

sss. 

48  Neb.  820. 

lb]      (Wis.:    IS!)."..  > 

The  enforcement  of  a  judgment  entered 
by  confession  under  Rev.  St.  §  2896,  providing 
that,  on  entering  such  a  judgment,  plaintiff  shall 
file  an  answer  signed  by  defendant's  attorney, 
will  not  be  enjoined  at  the  suit  of  an  attachment 
creditor  of  defendant  merely  because  plaintiff's 
attorney  signed  the  name  of  defendant  s  attor- 
ney to  the  answer,  during  the  absence  of  the 
latter  and  at  his  request,  where  the  debt  on 
which  the  judgment  was  founded  was  a  valid 
one.— John  V.  Farwell  Co.  v.  Hilbert  (Wis.i  65 
N.  W.  172,  91  Wis.  437. 
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[1]     (Wis.;    1S90.)  

That  the  defendant  who  had  in  charge 
the  defense  to  an  action  was  unable  to  attend 
the  trial,  on  account  of  his  having  missed  the 
train,  and  afterwards  forgot  about  the  action 
until  the  time  for  appeal  had  elapsed,  on  ac- 
count  of  his  mind's  being  occupied  with  the  pro- 
tection of  property  from  forest  fires  which  were 
raging  with  great  violence  at  the  time,  is  Dot 
ground  for  restraining  the  enforcement  of  the 
default  judgment.— Nye  v.  Sochor  (Wis.)  05  W. 
W.  854. 

92  Wis.  40. 

[j]     (Wis.:    1890.) 

Though  the  I  resident  of  a  corporation  had 
no  authority  to  bind  it  oy  the  execution  of  a 
power  of  attorney  to  confess  judgment,  still 
equity  will  not  intervene  to  set  aside  a  judg- 
ment taken  pursuant  to  it;  the  claim  under  the 
judgment,  if  not  a  legal  one,  being  just  and  equi- 
table.—Ford  v.  Hill  (Wis.)  66  N.  W.  115. 
92  Wis.  188. 


§  109. 


Perjury,  fraud,  or  mistake. 


[al     (Iowa;    1895.) 

A  court  of  equity  has  jurisdiction  to  set 
aside  a  judgment  obtained  by  fraud  where  Hie 
ground  of  relief  was  not  discovered  until  after 
the  expiration  of  the  statutory  time  for  settinu  it 
aside. — Larson  v.  Williams  (Iowa)  63  N.  W. 
464. 

[b]  (Iowa;    1895.) 

Though  Code,  §  3154,  provides  that  a 
judgment  may  be  vacated  after  the  terra  at 
which  the  same  was  rendered,  for  mistake, 
fraud,  or  unavoidable  casualty,  a  mortgagor 
is  not  entitled  to  have  a  decree  of  foreclosure 
set  aside  for  the  mistake  in  computing  the 
amount  due,  and  the  negligence  of  her  own  at- 
torney in  failing  to  see  that  the  proper  com- 
putation  was  made.— Jackson  v.  Gould  (Iowa) 
65  N.  W.  406. 

[c]  (Iowa;    1896.) 

Where  the  petition,  in  an  action  to  enforce 
a  lien,  alleges  nothing  warranting  a  personal 
judgment,  such  a  judgment,  rendered  by  de- 
fault and  embodied  in  a  decree  drawn  by  plain- 
tiff's attorney,  is  one  against  which  a  court  of 
equity  may  grant  relief,  under  Code,  §  3154,  as 
irregularly  or  fraudulently  obtained. — Larson 
v.  Williams  (Iowa)  69  N.  W.  441. 

[d]  (Iowa;   189H.) 

A  personal  judgment  by  default,  not  war- 
ranted by  the  allegations  of  the  petition,  and 
procured  by  fraud  of  plaintiffs  and  their  attor- 
ney, will  be  set  aside  in  equity,  though  the 
original  notice  claimed  a  personal  judgment.— 
Larson  v.  Williams  (Iowa)  69  N.  W.  441. 

[e]  (Iowa:    I89C.) 

A  court  of  equity  will  vacate  a  personal  judg- 
ment by  default,  obtained  by  fraud  of  plaintiffs 
and  their  attorney,  after  the  time  for  applying 
for  relief,  under  Code,  §  3157,  has  elapsed.— 
Larson  v.  Williams  (Iowa)  69  N.  W.  441. 

[i]     (Minn.;    1894.1 

A  complaint  alleged  that  defendant  and 
plaintiff  were  husband  and  wife:  that  he  sent 
her  to  a  foreign  land,  and  there  left  her;  that  lie 
then  commenced  an  action  against  her  for  a  di- 
vorce, and,  with  the  summons  and  complaint 
there  served  on  her,  he  caused  to  be  delivered  an 
agreement  to  pay  her  alimony,  and  wrote  her  a 
letter  stating  that  the  ground  of  divorce  was  bar- 
renness; that  the  ground  in  fact  was  impoten  v; 
that  she  was  not  impotent;  that  all  of  these  and 
other  artifices  alleged  were  practiced  for  the 
fraudulent  purpose  of  preventing  her  from  de- 
fending the  suit;  and  that  they  did  thus  induce 
her  not  to  defend  it;  and  that  he  procured  judg- 
ment thereon,  which  made  no  provision  for  ali- 
mony. Held,  that  the  complaint  showed  suffi- 
cient fraud  to  set  aside  the  judgment,  under 
Gen.  St.  1S78.  c.  66,  §  285— Colby  v.  Colby 
(Minn.)  01  X.  W.  460. 
39  Minn.  432. 


fg]     (Minn.:    »W>7.> 

Gen.  St.  ls'.i-l.  §  5434,  authorizing  a  suit  to 
set  aside  :i  judgment  obtained  by  the  fraud  or 
perjurj  of  the  provaildng  party,  dees  not  apply 
to  a  judgment  alleged  to  have  been  obtained 
by  procuring  a  person  to  fm-ge  W.'s  name  to 
an  assignment  of  certain  rights,  and  to  testily 
falsely  that  such  assignment  was  executed  by 
W.;  it  appearing  thai  Hie  making  of  the  as- 
signment by  W.  was  distinctly  alleged  and  de- 
nied in  the  action  in  which  the  judgment  was 
rendered. — Watkins  V.  Landou  (Minn.)  69  N. 
W.  711. 

[b]     (Wis.;    1896.) 

In  an  action  for  the  conversion  of  chat- 
tels seized  by  defendant  for  nonpayment  of  a 
mortgage,  the  failure  of  plaintiff  to  disclose  to 
the  justice  the  fact  that  the  property  was  so 
seized  by  defendant  is  not  ground  for  restraining 
the  execution  of  the  default  judgment. — Nye  v. 
Sochor  (Wis.)  65  N.  W.  854. 
92  Wis.  40. 

§   110.    Necessity  of  showing  meritorious 
defense, 
[n]     (Iowa:    189G.) 

A  party  who  sues  in  equity  to  set  aside 
a  judgment  by  default  rendered  by  a  justice  of 
the  peace  without  jurisdiction  need  not  show 
that  he  is  not  indebted  to  the  party  who  obtain- 
ed such  judgment. — Henkle  v.  Holmes  (Iowa) 
66  N.  W.  910. 

[b]  (Neb.:   1894.) 

Even  a  void  judgment  will  not  be  set 
aside,  in  equity,  where  no  meritorious  defense 
to  the  action  is  shown,  if  the  inval  dity  is  not 
apparent  on  its  face. — Pilger  v.  Torrence  (Neb.) 
61  N.  W.  99,  42  Neb.  903. 

[c]  (Neb.;    is«jt.) 

The  rule  whereby  a  party  seeking  affirma- 
tive aid  of  a  court  of  equity  to  relieve  him 
against  a  void  judgment  is  required  to  disclose 
a  meritorious  defense  to  the  cause  of  action 
does  not 'apply  if  the  plaintiff  is  himself  seeking 
affirmatively  to  enforce  the  judgment. — Camp- 
bell Printing  Press  &  Manuf'g  Co.  v.  Harder. 
Luse  &  Co.  (Neb.)  69  N.  W.  774. 
[til     (Neb.:    1897.) 

The  enforcement  of  a  judgment  will  not 
be  enjoined  because  the  judgment  was  rendered 
on  an  unauthorized  service  of  summons,  unless 
the  existence  of  a  defense  on  the  merits  be 
shown.— Fickes  v.  Vick  (Neb.)  69  N.  W.  951. 

§   111.    Necessity  of  first  moving  for  new- 
trial. 
(Neb.;    1895.) 

The  enforcement  of  a  judgment  taken 
on  default  will  not  be  restrained  in  equity, 
where  relief  was  not  first  sought  by  motion  for 
a  new  trial,  under  Code  Civ.  Proc.  §  602,  un- 
less, because  of  some  fraud  or  unavoidable  cir- 
cumstance, the  provisions  of  such  section  could 
not  be  availed  of. — Woodward  v.  Pike  (Neb.)  62 
N.  W.  230,  43  Neb.  777. 

§   112.    Remedy  by  new  trial. 
(Minn.;    1895.) 

A  judgment  was  entered  against  plain- 
tiff for  the  price  of  land  sold  and  conveyed  to 
him.  Within  a  few  weeks  thereafter  he  dis- 
covered that  the  grantor  had  no  title,  and  sued 
to  set  aside  the  judgment.  Held,  that  his  only 
remedy  was  by  moving  for  a  new  trial  in  the 
former  action  on  the  ground  of  newly-discovered 
evidence. — Hulett  v.  Hamilton  (Minn.)  61  N.  W. 
672. 

60  Minn.  21. 


XIII.    ASSIGNMENT. 

§   113.    Enforcing;   decree   in  name   of  as- 
signor. 

(Mieh.;    1891.) 

Where    a    decree    for   foreclosure    of    a 
mortgage   is   assigned,   the   assignee   must   pre- 
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(I     I) 


ale  under    I              •  .  and  a  foi 

sure  sale  in  the                           I  or  is  void. — 

Moon-  »■    Smith  I  Mich.)  61  N.  W  B8& 
LOS  kfii  h 

5   114.   Effect. 

(io»u;    in:ii;.( 

landlord's   attachment   is   issued, 
r   the   tenant    bi  ized,    and   judgment 
rendered  Cor  the  landlord,  ■■< a  n  of  the 

judgnlent  passes  to  the  assignee  sill  ri^-lu 
judgment   creditor  to  recover  against   the  sheriff 
for  negligence  in  the  care  of  the  propertj 

Citizens'  Nat  Bank  v.  Loowis  (Iowa)  <i'J  N.  W. 
443. 


XIV.    ACTIONS   ON   JUDGMENTS. 

Attachment   In   notion   on   judgment,   see   "At- 

ut,"  S  1. 
Limitations,  sir  "Limitation  of  Actions,"  §  18. 

5  115.    Showing  as  to  jurisdiction. 
(Mien. |   is!»r,.) 

In  an  action  on  a  justice's  judgment,  the 
failure  of  the  justice's  docket  to  show  that  he  ac- 
quired and  retained  jurisdiction  cannot  be  sup- 
plied by  memoranda  made  by  him  on  the  file 
wrapper. — Rasch  v.  Bissel  (Mich.)  G4  N.  \V.  7. 

§    11G.    Judgment  ceasing  to  be  lien. 
(Iowai    is:>;,.> 

A  judgment  which,  by  reason  of  lapse  of 
time,  has  ceased  to  be  a  lien  upon  real  estate, 
is  still  a  valid  judgment,  and  may  be  enforced 
by  execution. — Dunton  v.  McCook  (Iowa)  61  N. 
W.  977. 

93  Iowa,  258. 

§   117.    Action      on     foreign     judgment- 
Pleading, 
[a]     (S.  D.s   1895.) 

A  complaint  in  an  action  on  a  foreign 
judgment  which  alleged  that  the  court  in  which 
the  judgment  was  rendered  was  one  of  general 
liction,  and  that  the  summons,  together 
with  a  cony  of  the  complaint,  in  the  action 
wherein  the  judgment  was  obtained,  was  duly 
and  personally  served  on  the  defendant  therein, 
stated  facts  sufficient  to  permit  the  admission  in 
evidence  of  a  certified  copy  of  the  judgment 
roll  in  said  action,  though  the  complaint  therein 
failed  to  state,  in  terms,  that  the  defendant 
therein,  a  corporation,  was  doing  business  in 
that  state,  or  had  an  agent  therein,  when  the 
action  was  commenced. — Gude  v.   Dakota  Fire 

6  .Marine  Ins.  Co.  (S.  D.)  65  N.  W.  27. 
[bl     (Wis.;    1896.) 

In  an  action  on  a  judgment  of  a  court  of 
another  state,  it  is  enough  to  allege  that  it  was 
a  court  of  general  jurisdiction,  that  the  judg- 
ment was  rendered  in  that  court,  and  that  it 
was  afterwards  duly  amended,  without  alleging 
any  jurisdictional  fac*s:  jurisdiction  being  pre- 
sumed from  the  facts  alleged,  and  any  want 
thereof  being  a  fact  to  be  set  up  by  answer. — 
Kunze  v.  Kuuze  (Wis.)  68  N.  W.  391. 


JUDICIAL  NOTICE. 

See  "Evidence,"  §§  1-4. 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  §§  5-7. 

JUDICIAL  SALES. 

By  assignee,  see  "Insolvency,"  §  8. 
By   executor   or   administrator,   see 
and  Administrators,"  §  38. 


1  .  see  "Judgment,"  5  7.". 

i  I,"  { 

1  '■  ■  ruardian  and  Ward," 

■  15. 

t:: 

i  cution,  Bee  "1  11)  '_".i 

On    mortgage    f  Mort- 

rtition,  see  "Partition,    j  6. 

.    1.    In   general. 

I  .i  I     (Neb. i    istiT., 

'I'll'  appoint  b  than 

the   Bheriff  special   master    to   make 
real   estate   under  a  decree.  -Omaha    Loan   & 
Trust  Co.  v.  Bertrand  (Neb.)  7u  N.  W.  1120. 

|bl     (Neb.i    is:>7.) 

While  there  is  ■     •  quiring  a  sp.- 

cial  ma  i   c  to  take  an  oath  or 
fen-  making  a  sale,  the  court  I  irirj  to 

require   ii.     Omaha   Loan   <.V   Trust  Co.   v.  Ber- 
trand (Neb.)  70  N.  \V.  1120. 

§  2.   Objections  to  appraisement. 
[n|     (Neb.;    I  SDK.  i 

Objection  that  the  appraisement  made  as  a 
[  the  proceedings  in  a  jud  is  too 

low  or  too  he  I  must  be  made,  and,  with  a  mo- 
tion to  vacate  the  apprais  ment,  be  filed,  in  the 

cause  in   which  the  sale  is  about  to  be  el 

ale.— Overall  v.  McSbane  (Neb.)  68 
N.  \V.  383. 

[b]  (Neb.)    1S97.) 

Objections  to  the  appraisement  of  property, 
made  under  an  order  of  sale,  should  be  filed  in 
the  trial  court  prior  to  the  sale.  -Hamer  v.  Mc- 

i  n  iXeb.)  Tii  N.  \V.  937. 

[c]  <>••!>.:    isht.) 
1  e  jection  that  property  sold  under  a  decree 

was    appraised    too    low    ernes    too    late    after 
1   i  '     in  &  'trust  Co.  v.  Bertrand 

ro  x.  \v.  1120. 

[.U    (Neb.;   is:>7.) 

In  the  absence  of  fraud,   an  appraisement 
can  be  attacked  as  being  too  low  only   bj 
tion   riled   before  the  sale. — Gritlith   v.   Jenkins 
(Neb.)  70  N.  W.  256. 

§  3.    Erroneous  appraisement — Remedy  of 
lienholder. 
(Neb.:    1NUG.) 

Where  a  lien  junior  to  that  foreclosed  was 
erroneously  by  the  appraisers  treated  as  a  senior 
lien,  and  its  amount  deducted  from  the  value  of 
the  property  in  making  the  appraisement,  the 
purchaser  bidding  only  two-thirds  of  tb 
praised  value  after  deducting  such  lieu,  and  the 
holder  of  such  junior  lien  not  being  a  party  to 
the  suit,  such  purchaser  cannot  be  heard,  in  a 
subsequent  suit  to  foreclose  such  lien,  to  say 
that  it  was  junior  to  that  under  which  he 
bought.  Hence  the  holder  of  what  was  the 
junior  lien  is  entitled  to  foreclosure,  and  is  not 
compelled  to  redeem. — Nye  iV:  Schneider  Co.  v. 
Fahrenholz  (Neb.)  68  N.  W.  49S. 

§  4.    Recalling  order. 

[a]  (Neb.;    ]*!•«.) 

The  district  court  has  authority  to  recall 
an  execution  or  order  of  sale  and  set  aside  an 
appraisement    of   property    made    thereund 
Beatrice  Paper  Co.  v.  Beloit  Iron  Works  (Neb.) 
65  N.  W.  1059,  46  Xeb.  900. 

[b]  (Neb.:  JS96.) 
The  fact  that  all  the  property  made  lia- 
ble by  a  decree  is  not  described  in  the  order  of 
sale  issued  thereunder  is  sufficient  reason  for 
the  district  court  to  recall  the  order  and  set 
aside  the  appraisement. — Beatrice  Paper  Co.  v. 
Beloit  Iron  Works,  65  N.  W.  1059.  46  Neb. 
900. 

[c]  (Neb.:    lS'nj.) 
The  district  court  may  recall  an  order  of 

"Executors  :  sale  issued  under  a  decree  in  a  case  still  on  the 
I  docket,   in  term   time,   without   notice,   and   set 
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aside  an  appraisement  of  properly  made  there- 
under.—Beatrice  Paper  Co.  v.  Beloit  Iron  Works 
65  X.  W.  1059,  46  Neb.  900. 

§  5.    Deterring  bidders  and  chilling  bid- 
ding. . 

tn]     (Neb.;    1894.) 

Where  the  purchaser  of  land  at  a  mort- 
gage sale  induced  another  to  refrain  from  bid- 
ding by  paying  him  money,  tie  sale  was  in- 
valid, and  the  person  entitled  thereto  may  re- 
cover  the  land  without  repaying  any  part  of 
the  purchase  price  paid  by  the  purchaser  in  sat- 
isfaction of  the  mortgage  or  other  liens  thereon. 
-Goble  v.  O'Connor,  01  N.  W.  131,  43  Neb.  49. 

[1>]      (Wis.:    1897.) 

A  confirmation  of  a  mortgage  sale  was  set 
aside  on  a  showing  that,  prior  to  the  sale,  the 
sheriff  had  stated  to  prospective  bidders  that 
they  would  not  be  required  to  make  their  bids 
good  by  an  immediate  cash  payment  in  full; 
that  such  bidders  were  at  the  sale,  ready  to 
bid  nn  such  terms,  but  that  the  sheriff  refused 
I.,  allow  bids  by  any  persons  not  ready  to  pay 
cash  in  full,  or  to  adjourn  the  sale  to  allow 
such  persons  to  procure  cash;  and  that  a  re- 
sale would  bring  a  higher  price,  and  would 
not  prevent  a  recovery  in  full  of  the  amount 
due  on  the  foreclosure  judgment.  Held  not  an 
abuse  of  discretion. — Koop  v.  Burris  (Wis. I  7(1 
N.  W.  473. 

Sufficiency  of  evidence  as  to  chilling  bidding, 
"Evidence,"  §  127 

§  6.    Inadequacy  of  price. 

(Minn.;    1895.) 

A  sale  on  partition  will  be  set  aside  for 
inadequacy  of  price  where  the  land  was  valued 
at  $8,000,  and  it  was  sold  for  $1.500.— Johnson 
v.  Avery  (Minn.)   (12  N.  W.  283. 
60  Minn.  202. 

§  7.    Confirmation. 

la)     (Neb.;   189(i.) 

Where  a  judicial  sale  is  fairly  conducted,  and 
all  the  provisions  of  the  statute  are  complied  with, 
and  the  property  is  sold  for  two-thirds  of  its  ap- 
praised value,  and,  on  report  of  the  sale,  no  ob- 
jections are  made  to  its  confirmation,  the  court 
cannot  arbitrarily  set  the  sale  aside,  but  must 
confirm  it. — Roberts  v.  Robinson  (Neb.)  68  N.  W. 

[I>]     (Neh.:    1890.) 

An  officer  selling  land  under  a  decree  of 
foreclosure  is  bound,  on  confirmation,  to  pay  the 
proceeds  directly  to  the  persons  entitled  thereto 
under  the  decree,  payment  to  the  clerk  of  court 
being  insufficient.— Pire  Ass'n  of  Philadelphia  v. 
Ruby  (Neb.)  68  N.  W.  939. 

[c)     (Nel>.;    1897.) 

The  rule  that  a  decision  on  conflicting  evi- 
dence will  not  be  disturbed  applies  to  orders 
confirming  judicial  sales. — Creishton  Universi- 
ty v.  Riley   (Neb.)  69  N.  W.  943. 

fd)      (Nell.!    1897.) 

An  order  confirming  a  judicial  sale  dis- 
closed that  the  purchaser  in  open  court  raised 
his  bid.  but  not  why  he  did  so,  or  that  bis  so 
doing  was  in  performance  of  any  condition  im- 
posed by  the  court  as  essential  to  the  confirma- 
tion. Held,  that  the  confirmation  at  the  higher 
price  was  without  prejudice  to  the  former  own- 
er, provided  the  sale  as  reported  was  regular. — 
Griffith  v.  Jenkins  (Neb.)  70  N.  W.  256. 

§  8.    Effect  of  granting  new  trial. 
(lOTvn:    1894.) 

Code,  S  2S78,  providing  that  the  title  of 
1  ■  .  i  ■  ■■■  '  I  faith,  of  propertv  sold  Mi- 
di r  a  judgment,  shall  not  be  affected  by  a  new 
trial  secured  by  a  defendant  served  by  publica- 
t.  in,  'iocs  not  apply  in  favor  of  a  purchaser  at 
a  lale  on  foreclosure  of  a  lien  as  against  a  de- 
Eeu  lant  incumbrancer  who  was  not  served  or 
4  N.W.DIG.-35 


included   in   the  publication   notice. — Bartlett  v. 
Bilger  (Iowa)  01   N.  W.  233. 
92  Iowa,  732. 


JURAT. 

To  affidavit,  see  "Affidavit,"  §  1. 


JURISDICTION. 

See  "Courts,"  §§  6-8. 

Collateral  attack  for  want  of  jurisdiction,  see 

"Judgment,"  §  72. 
Compelling  court  to  assume,  see  "Mandamus," 

§  11. 
Conflicting  state   and   federal  jurisdiction,   see 

"Courts,"  §  27. 
In  criminal  cases,  see  "Criminal  Law,"  §  10. 
In  divorce  cases,   see  "Divorce,"  §S  3-5. 
Jurisdictional  amount,  see  "Appeal,"  §§  39-13; 

"Error,  Writ  of,"  §  1;  "Justices  of  the  Peace," 

§.6. 
Objections  to,  see  "Abatement  and  Revival,"  § 

3;  "Appeal,"  §  194. 
Of  appellate  court  after  remand,  see  "Appeal," 

§  302. 
Of  bastardy  cases,  see  "Bastardy,"  §  3. 
Of   court  commissioners,   see   "Court   Commis- 
si, mere." 
Of  drainage  proceedings,  see  "Drainage,"  §  2. 
Of  equity,  see  "Equity,"  S§  1^. 
Of  justice,  see  "Justices  of  the  Peace,"  §  3. 
On  appeal,  see  "Appeal."  §§  1-45. 
On  writ  of  error,  see  "Error,  Writ  of,"  §  1. 
Power  to  punish  for  contempt,  see  "Contempt," 

§  9. 
To  appoint  receivers,  see  "Receivers,"  §  1. 
To  sustain  judgment,  see  "Judgment,"  §  8. 
Waiver   of   objections   to,    see   "Abatement   and 

Revival,"  §  3;  "Appearance,"  §  6. 


JURY. 

I.  COMPETENCY  OF  JURORS,  §§  1-7. 
II.  SUMMONING   AND    IMPANELING,    §§ 
8-13. 

III.  CHALLENGE.  EXEMPTION,  AND  DIS- 

CHARGE, «s  14-22. 

IV.  RIGHT  TO  DEMAND  OR  REFUSE  JU- 

RY TRIAL,  §§  23-29. 

See,  also,  "Grand  Jury." 

Act  providing  for  struck  juries,  class  legisla- 
tion, see  "Constitutional  Law,"  §  24. 

Affidavits  of  jurors  on  motion  for  new  trial,  see 
"New  Trial,"  §§  13,  14. 

Custody  and  conduct  in  criminal  cases,  see 
"Criminal  Law,"  S§  172-179. 

Deliberations  of,  see  "Criminal  Law,"  §§  169- 
171:  "Trial."  §5  93-95. 

Discharge  of  jury,  when  jeopardy  begins,  see 
"Criminal  Law,"  §§  32.  33. 

Disqualification  as  ground  for  new  trial,  see 
"Criminal  Law,"  §  197;  "New  Trial,"  §  18. 

Indictment  for  offering  bribe  to  juror,  see 
"Bribery." 

Juror  as  witness,  see  "Witness,"  §  4. 

Misconduct  of  jurors  as  ground  for  new  trial, 
see  "New  Trial."  §§  19-22. 

Province  of. 
Alteration  of  instrument,  see  "Alteration  of 

Instruments,"  §  8. 
Construction  of  contract,  see  "Contracts,"  § 

30. 
Contributory    negligence    of    passenger,    see 

"Carriers,"  §  62. 
person    injured   by   defects   in    street   or 

sidewalk,  see  "Municipal  Corporations,"  §  91. 
servant,  see  "Master  and  Servant,"  §  92. 
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P  re  of. 

■  ory    negligence   of_  traveler   on    high- 

■  1 1  ghways,"  §  37. 

e  "Witm 

I.  custom,    see   "Cusii.  I  sage," 

conveyance,  see  "Fraudulent  Con- 

vej  n  m  •    ,"  §  36. 
In  actions  for  deceit,  see  "Deceil  "  S  7. 
...    injuries   at    crossing,   see   "K   - 
( iompnnies,"  f  44. 

i    for  in  juries  to  servants,  see  "Master  and 

Servant/'  &  52. 
;    —  in. 1    notes,   see   "Negotiable   In- 

."  §  87. 

on  contract,  see  "Contracts,"  §  74. 

i.i    policies,  see  "Insurance,"  S  1-7. 

1 1  t,  see  "  Lssumpsit, ' 


§   3.    Entry  of  name  on  assessment  roll*. 

(Mich.)    ism;., 

How.    Si.  ?•;   TT.r, t .   7555,   providing  thai 
ill,,  draw  ii  fn 
pear  "ii  the 

I     r 
shall  lie  competi  nl 

eil   in  a  l 

illenged     ' 

.    \V.  562. 

§  4.    Prior  service  as  juror. 
(Midi.:    18941.) 

I  Indet  How.  St.  5  7584,  a  cballen) 
i.,  :i   iuror  who  has  Berved  on  the  regular 
panel  in   the  same  court  within  n  yeai   in 
sustained.     People  v.  Tnaeker  (Mich.)  00  N.  W. 
562. 


Ill      ,  i  .-.  -■  i  r  i  i  i  ,  i         i  ,       ,->  ■    ■  .1    -"ini|i'ii|  .1      ■    • 

lu- 1 1  M  t'u         .  <   "Criminal  Law."  jjjj  151   157;   j 

"Trial."   8     69   78. 

,r  .if  publication,  see  "Libel 
ami  Slander,"  §  10. 
Malice   in    publication,   see   "Libel  and  Slan- 

;."    5   15. 

Negligence,  see  "Negligence,"  8S  -11-48. 

of  carrier,  see  "Carrier,"  si  53. 

nl   roi  i  or  person  in  ^mn'riutendence, 

Bee   "Master  and   Servant,"."   S  60. 
Performaw      of  contract,  see  "Contracts,     § 

50 
Privileged   character  of  communications,  see 

"Libel  and  Slander,"  §  19. 
Probabl"    can       lor   prosecution,   see   "Mali- 
cious Prosecution,"  §  5. 
Recalling  for    further    instructions,    see 

Trial."   §  01 
Scope   nf    sn ■■,  ■M't's    employment,    see    "Master 

.mil   Servant."  §  17. 
Sending   back   to  correct  verdict,  see  "Trial, 

§   102. 
Separation  of  jurors,  see  "Criminal  Law,     § 

173-  ■   ,   ,     •  , 

Statute   fixim.'   enmpensation,   special   legisla- 

ii.  ii.  see  "I  lonst itutional  Law,"  §  17. 
Submitting     issn.-s    to    jury    in    equity,    see 

"Equity," 
Taking  ease  from  jury,  see  "Trial,    55  S8-92. 
Testai  apacity,  see  "Wills,"  §  6. 

Trial  hv  the  court  without  a  jury,  see  "Trial," 

§§   110-120. 
I'm In.-  influence,  see  "Wills,"  §  10. 
Usury,  see  "Usury,"  §  10. 
View  by,  see  "Trial,"  §  3. 
What  are  necessaries,  see  "Infancy,"  §  4. 

—  constitutes  payment,  see  "Payment."  §§ 

3,  4. 


I.    COMPETENCY   OF   JURORS. 

s   1.    Hnalification   as  voter. 
OH''.;    1895.) 

\  person  who  is  an  elector,  though  not  a 
full    .        en,   is    competent   to   act   as   a   juror, 
ws  1893,  No.  204,  §  5.— People  v.  Consi- 
Uieli.)  63  X.  W.  196. 
105  Mich.  149. 

§   2.    Prr.J.-dice  or  bias. 

fn  I     i>.  ••  ■:  :    I  SOU.) 

A   jui    '•  who  heard  part  of  the  evidence 

and  of  in     i  ■    nment  on  the  trial  of  one  who  was 

iiintli    ;      ■         with  defendant  is  not  disqualified 

iror   on    the   trial    of   defendant, 

1         he  e  has  no  opinion  as  to  the  guilt 

used.— State  v.  Philpot  (Iowa)  66  N.  W. 

730. 

|!.|     (Mich.;    I.N95.) 

On  .    ■  ution  for  violation  of  the  lo- 

.  ■   ■  who  testifies,  on  bis  exam- 

■   proof   is  equally   balanced 

r.li.-i  it  guilty,  is  ineompe- 

.     ople   v.    O'Neill    (Mich.)  65 

X.    \Y.  540. 


J   5.    Formation   of   opinion   on    merits    of 
case. 

[n]     (lovrai    iwi'.i 

Code,  !  4405,  provides  that  a  juror  who 

has   formed   such    an    opinion   as   to   the    guilt    oi 
the  prisoner  as  would   prevent    him    from   ren 
dering  a  verdict  on  the  evidence  shall  b 
ject   to  challenge.    Beld,   that  a  convictio 
murder  will  not  be  disturbed  because  a  juror 
had    i'  opinion    that   deceased    was 

"murdered,'    when    he  suited  that  he  knew  of 

i , i  mi   why   he  could  not   render  a  verdict 

according  to  the   evidence,   and   the   fact 

which    his    opinion    w.as    formed    were    not 
puted.  -State  v.  Weems  (Iowa)  65  X.  W.  387. 

I  I,  I     (Mich.  I     I  SUB.) 

A  juror  testified  that,  he  had  known  both 

parties  to  the  ai  I for  a  lonj  I   that 

he  did  not  know  that  he  I 

ion  .oi  the  merits,  though  he  might  have  i 

1  I.-  ansu  rr.il   a   qi] 

to  whether  he  could  try  the  case  as  fairly  as 
if  he  had  not  heard  of  it  and  formed  those  im- 

ions,    "r..ssit,ly    not";     and    to 
nun.  "You  think  you  eoul.l  not?"  answered,  "I 
presume  I  could  not."    /'<".  that  the  juror  was 
allv    disqualified— Kice   v.    Bice   (Mich.) 
62  N.  W.  833. 

104  Mich.  371. 

[c]     (Mich.;    1895.) 

Tin'  fact  that  a  .iuror  has  formed  an  opin- 
ion is  not  ground  for  disqualification,  if  such 
opinion  is  not  fixed,  and  he  swears  that  he 
can  render  a  fair  and  impartial  verdict.— People 
v.  O'Neill  (Mich.)  65  X.  W.  540. 

id]     (Mich.;   lS!>(i.) 

A  juror  called  in  the  trial  of  a  defendant 
for  murder   by  poison,  who  had   talked    wit 
number  oi   persons  about  the  case,  and.   at 

others,  with  a  member  of  the  cor r's  jury,  who 

Stated  to  him  that  poison  was  found  in  the  st 

aeh  of  the  woman  charged  to  have  been  murder- 
ed, which  statement  he  believed,  and  who, 
such  conversations,  bad  formed  an  opinion  which 
it  would  require  evidence  to  remove,  was  disqual- 
ified to  act  as  a  juror,  althoitstfi  he  believed  him- 
self able  to  render  an  impartial  verdict.— People 
v.  Thacker  (Mich.)  66  N.  W.  562. 

§  6.   From  rumor  and  newspaper  re- 
ports. 

[al     (Ioivn:    Is'.Mi.) 

A  juror  who  has  formed  an  opinion  from 
reading  newspaper  accounts  of  the  offense 
charged  is  not  disqualified  wdiere  he  states 
such  opinion  will  not  prevent  his  returning  a  fair 
and  impartial  verdict  on  hearing  the  evidence- 
State  v.  Yetzer  (Iowa)  66  N.  W.  737. 

[b]     (Iowa;    1S1>G.I 

A  juror  who  states  that  he  has  forme. 
opinion  in  reference  to  the  guilt  or  innocence  •>' 
the  defendant,  from  what  be  has  heard  and  n  ad 
in  the  papers,  but  thinks  that  he  can  render  i 
true  verdict  without  reference  to  such  opinion, 
is  competent— State  v.  Brady  (Iowa)  69  X.  W. 
290. 
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[f]      (Neb.j    189S.) 

Under  Cr.  Code,  §  468,  providing  that  a 
juror  who  has  formed  an  opinion  as  t<>  the 
guilt  or  innocence  of  the  aci  used  from  leading 
newspaper  statements,  or  from  rumor  or  bear- 
say,  who  shall  say  on  oath  that  he  can  render 
an  impartial  verdict,  is  competent  to  serve,  in 
the  court's  discretion,  where  a  juror,  who  had 
1  a  hypothetical  opinion,  founded  solely 
OH  rumor  an.!  reading  of  newspapers,  stated  mi 
oatn  that  his  opinion  would  not  interfere  with 
his  rendering  an  impartial  verdict,  he  was  not 
disqualified.— Basye  v.  State  (Neb.)  G3  N.  W. 
811. 

45  Neb.  261. 

S   7.    Interest  as  taxpayer. 

(Mich.:    1895.) 

How.  Ann.  St.  §  466,  providing  that,  in 
a  trial  in  which  a  county  is  interested,  the  elect- 
ors  and  inhabitants  of  the  county  shall  be  com- 
petent jurors,  does  not  deprive  the  party  opposed 
to  the  county  of  a  trial  by  an  impartial  jury,  as 
their  interest  as  taxpayers  is  too  remote  to  in- 
fluence their  conduct. — Smith  v.  German  Ins.  Co. 
(Mich.)  65  N.  W.  236. 


II.    SUMMONING  AND  IMPANELING. 

S   8.    Number  of  jurors, 
[a]     (Neh.;    1896.) 

In  a  district  where  there  are  two  district 
judges,  the  court  may,  by  special  order,  direct 
a  jury  of  less  than  48  to  be  drawn,  under 
Comp*  St.  c.  5,  §  8.  providing  that  in  such  dis- 
tricts the  judges  may.  "by  appropriate  rule," 
provide  for  the  drawing  of  a  less  number  of 
jurors  than  48.— Barney  v.  State  (Neb.)  68  N. 
W.  636. 
[1.1     (Neb.:   1897.) 

Comp.  St.  c.  5,  §  8,  authorizing  a  panel  of 
less  than  4S  in  a  district  having  2  judges, 
when  the  judges  so  provide  "by  appropriate 
ruli."  does  no1  require  a  fixed  or  general  rule 
court.  A  special  order  made  as  occasion 
requires  is  sufficient. — Fanton  v.  State  (Neb.) 
69  N.  W.  953. 

5   9.    Jury  list. 

[a]     (Miob.:    1895.) 

2  How.  St.  §  7554.  providing  by  whom 
the  jury  list  shall  be  made,  does  not  render  in- 
valid a  list  drawn  in  accordance  with  a  city 
.  Iiarter  which  provides  that  the  list  shall  be 
by  different  officers. — People  v.  Fuhrman 
(Mich.)  61  X.  W.  865. 
103  Mich.  593. 

(bl     (Mich.;    1896.) 

Under  Tub.  Laws  1893,  Act  No.  201,  au- 
thorizing the  circuit  judge  to  direct  the  return 
of  new  jury  lists  when  the  current  lists  are  de- 
clared  illegal  for  any  reason,  a  circuit  judge 
has  authority,  when  no  jury  cases  are  pend- 
ing, if  he  deems  the  current  lists  invalid,  to  de- 
clare the  same  invalid  on  his  own  motion,  and 
order  a  return  of  new  lists. — Smaltz  v.  Boyce 
cMich.)  69  N.  W.  21. 

[c]     (Minn.;    1895.) 

A  jury  list,  headed  "Grand  Jurors."  fol- 
lowed by  the  names  and  residences  of  grand  ju- 
rors, under  which  wps  a  heading  "Petit  Jurors," 
followed  by  the  names  and  residences  of  petit  ju- 
rors, to  which  was  attached  a  certificate  i 
county  auditor  and  chairman  of  the  county  board, 
Arid  a  "separate  net"  of  erand  and  petit  jurors, 
within  Gen.  St.  1S94.  §  673.— State  v.  Peterson 
I  Minn.  1  63  N.  W.  171. 
til   Minn.  73. 

[dj     (Minn.:    1897.) 

The  Washington  county  jury  law  directs 
•hat  the  acting  judge  of  the  district  court,  the 
clerk  thereof,  the  county  auditor,  and  the  chair- 
man of  the  board  of  county  commissioners  shall 
constitute  a  heard  for  making  up  the  jury  list 
for  the  county.     HilJ,  that  it  is  sufficient  if  the 


pn  -lit    when    the   board    meets,    and 
then,  after  ■  hat  the  list   be  prepared, 

goes  into  the  court  room  and  hoi  Is  courl  while 
the  other  members  prepare  the  list,  there  being 
in.  ;i  Ijotirnment  until  he  returns,  and  he  being 
always  present  before  the  completion  of  the 
work,  and  approving  and  signing  the  list. — 
State  v.  Goodrich  (Minn.)  69  N.  W.  815. 

§    10.   Striking  names. 

(Mich.:    1895.) 

Where  the  jury  list  contains  an  excessive 
number  of  jurors  from  any  township  the  court 
may  correct  the  list  by  striking  off  all  names 
ali,\e  the  number  to  which  the  township  is  enti- 
tled. Hewitt  v.  Circuit  Judge  (18SS)  39  N.  W. 
56,  71  Mich  287,  296,  followed.— People  v.  Fuhr- 
man, 61  N.  W.  865,  103  Mich.  593. 

§   11.    Summoning  talesmen. 

(Neb.;    1895.) 

It  was  not  error,  on  a  prosecution  for 
felony,  for  the  court  to  order  the  summoning  by 
the  sheriff  of  persons  qualified  to  serve  as  ju- 
rors in  anticipation  of  a  demand  for  talesmen 
after  the  regular  panel  should  be  exhausted. — 
Pflueger  v.  State,  64  N.  W.  1094.  46  Neb.  493. 

§   12.    Special  venire, 
[n]     i  Mich.:    1895.) 

The  judge  of  the  district  court  may,  un- 
der Laws  1893,  No.  204,  on  his  own  motion,  or- 
der additional  jurors,  when  enough  are  not 
drawn,  and  the  fact  that  his  attention  was  call- 
ed to  it  by  the  county  attorney  is  immaterial. — 
People  v.  Considine  (Mich.)  63  N.  W.  196. 
105  Mich.  149. 

[b]  (Neb.;    189G.) 

When  the  causes  exist  which  authorize 
the  court  to  order  a  special  venire  in  a  crim- 
inal case,  under  Crim.  Code,  §  465a,  and  the 
regular  panel  is  disqualified  from  sitting  in 
other  cases  during  the  term,  the  court  may 
discharge  that  panel,  and  direct  a  new  jury 
to  be  drawn,  under  Code  Civ.  Proc.  §  664.— 
Barney  v.  State  (Neb.)  68  N.  W.  636. 
[cj     (Neb.t   1896.) 

A  district  judge  may,  for  any  lawful  cause, 
discharge  a  regular  panel  of  the  petit  jury,  and 
direct  the  sheriff  to  call  other  jurors  to  take  its 
place.— Barney  v.  State  (Neb.)  68  N.  W.  636. 
Id)     (Neb.:    1897.) 

In  a  county  of  70.000  inhabitants  or  more, 
where  there  is  pending  for  trial  in  the  district 
court  a  felony  case,  the  judge  of  said  court,  if 
satisfied  that  a  jury  cannot  be  obtained  from 
the  regular  panel  to  try  such  case,  may  under 
section  668g,  Code  Civ.  Proc,  direct  the  draw- 
ing and  summoning  of  a  special  panel. — Davis 
v.  State  (Neb.)  70  N.  W.  984. 

[c]  (Neb.;    1897.) 

If.  in  the  selection  of  a  jury,  the  regular 
panel  be  exhausted,  and  the  jury  selected  be 
discharged  before  reaching  a  verdict,  the  judge 
of  the  district  court  may,  under  Code  Civ.  Proc. 
;,  6G8g,  direct  the  drawing  and  summoning  of  a 
second  special  panel  from  which  to  select  a  jury 
to  try  said  case. — Davis  v.  State  (Neb.)  70  N. 
W.  984. 

§   13.    Struck  jury, 
[al     (Minn.:    1897.) 

One  who.  without  objection,  takes  part  in 
striking  a  jury  in  the  manner  prescribed  by  Gen. 
L895,  e.  328,  ;  1,  cannot  afterwards  ob- 
ject that  the  lists  of  names  were  not  selected  by 
the  sheriff  at  the  time,  as  required  by  the  .stat- 
ute, but  were  previously  prepared  by  him. — Ri- 
ley v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.)  09 
X.  W.  718. 

[b]     (Minn.;    1897.) 

Under  Gen.  Laws  1895,  c.  328,  §  1,  rela- 
tive to  the  manner  of  striking  juries,  a  party  is 
entitled  to  have  the  jurors  called  as  they  stand 
upon  the  panel. — Rilev  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Minn.)  69  N.  W.  71S. 
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189  i        338,  §  1      Riley  v.  Chicago, 
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III.    CHALLENGE,  EXEMPTION,  AND 
DISCHARGE. 

§    14.    Sufficiency  of  challenge. 
(Iowa;    is; >.-,.  1 

A  challenge  for  cause,  without  specifying 
the  ■■'  reof,  is  too  indefinite.    I' 

Anchor  Mut.   Fire   In      Co.  (lot  a)  64  N.   W. 
(587. 

S   15.    Nuuibcr  of  challenges. 

[a]  (Mich.;    1896.) 

\\  bile  defendants  charged  together  with 
:i  misdemeanor  must   be  tried  together,  unless 

separate  trials  are  ordered   bj    il urt,  Buch 

trial  is.  in  substance  and  effect,   several;    and 
under  How.  Am.   St.  S  f607,  providing  that  "the 
defendant   may  challenge  five  persons  peremp- 
,"  each  de  entitled  in  five  chal- 

lenges.- People   v.   Welmer  (Mich.)   68   X.    \V. 

Ml. 

[b]  (Neb.;    1895.) 

Believing  that  the  state  was  entitled  tn 
eight  peremptory  challenges,  the  challenging 
proceeded  by  the  state  challenging  once,  anil  the 
defense  then  twice.  After  the  state  exhausted 
live,  anil  defendant  ten,  challenges,  it  was  dis- 
covered  that  tin-  state  was  originally  entitled  to 
lint  six  challenges.  Held,  that  it  was  not  error 
fur  the  court,  in  order  to  give  tie  state  tin-  last 
challenge,  to  hold,  after  notifying  defendant 
in  advance,  that  by  waiving  his  eleventh  chal- 
be  waived  his  remaining  five. — Gravely  v. 
State,  64  N.  W.  452,  45  Neb.  S78. 

S   16.    Several  parties — Joint  challenge. 

(Iovra;     IS!!."..) 

Code,  §  L'7tiH.  provides  that  where  there 
are  several  defendants,  am!  no  separate  trial  is 
allowed,  they  must  join  in  their  challenges  to 
jurors.  In  an  action  on  a  note,  after  judgment 
for  plaintiff,  but  in  favor  of  one  of  the  defend- 
ants as  against  the  other  two  defendants,  a  new 
trial  -was  granted  to  the  two  defendants  only, 
ami  in  impaneling  tin-  jury  fur  the  second  trial 
a  peremptory  challenge  by  them  was  overruled 
because  the  other  defendant  did  not  join  therein. 
The  claim  by  the  hitter  defendant  of  former  ad- 
judication, which  was  afterwards  sustained,  was 
not  raised  until  after  the  jury  was  impaneled, 
anil  at  the  time  the  record  did  not  show  tin-  pro- 
ceedings in  the  former  trial,  nor  did  the  rei  ord  on 
appeal  contain  all  the  evidence.  Held,  that  the 
ruling  ou  the  challenge  would  not  lie  disturbed. 
-Cleveland  v.  Atkinson  (Iowa)  G3  N.  W.  465. 

§   17.    Challenge  to  array. 

[a]  (Mich.;   1896.) 

The  fart   that  a  town  clerk  ordered  return- 
ficers  i.f  jury  lists  not  to  return  persons 
over  ''.it  years  of  age,  who  by  statute  were  in- 
eligible,  was  not  ground  of  challenge  to  the  ar- 
ray.— Smaltz  v.  Boyce  (Mich.)  69  N.  W.  21. 

[b]  (Mi.  !,.:    1896.) 

The  fact  thai  return  lists  of  jurors  do  not 
show  that  the  names  were  taken  from  the  prop- 
er assessment  roll  is  no1  ground  of  challenge  tn 
the  array,  when  ii  does  not  appear  that  am  of 
them  were  persons  not  assessed  on  the  proper 
assessment  roll. — Smaltz  v.  Boyce  (Mich.)  G'J  X. 

Id     (Mich.;    1896.) 

The  fact  that  return  lists  of  jurors  were  re- 
turned from  wards  in  a  city  by  a  single  supervi- 
sor, or  by  a  supervisor  and  an  alderman,  is  not 
ground  of  challenge  to  tin-  array,  where  it  does 
not  appear  that  in  such  wards  tln.se  officers  did 
not  constitute  a  majority  of  the  otlicers  whose 
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'.  B  iv.  21. 

i  .i  i    .  in-ii.i   i  - 

'the   fuel   that   t!  .  rn  of  jury 

III  ide    bj    the   alder- 

tklermi  n  and 

of    wan  i  -     in, i 

i  hallengc  b  .x ,  when  it 

not  appear  that  any  ol  thi  in  who  re- 

B  69  N.  \V.  21. 

§   18.    Examination  on  voir  dire. 
|n]     llonai    1896.) 

On    the   examination    of   a   juror   to   ag- 
io ■,   cha 

for  cause,  it  was  not  ,  ,  , 

1,1  the  "Would  the  la.  t  that  a  man  had 

e  in  your  mind  any  presump- 
tion of  guilt?"— state  v.  Oleary  (Iowa)  66  X.  W. 
7-4. 

t  ••  J      Olid..;     IS!,.-,., 

Where,  in  a  prosecution  for  illegally  sell- 
ing, liquor  asked   on   his   voir  dire, 
"Which  u  ay  \\  OUld  you  desire  t 
diet    if    the   evidence    *     *     »     was    just    even? 
»    *    •    Which  way  would  you  lean,— for  the 

people  or  lor  del.  i  .hint?"— it  was  not  rev. 
error  to  require  the  question  to  be  so  frano 
to  mcr.ly   require   him   tn   answer   which    wav 
he  would  find.— People  v.  Caldwell  (Mich.)  65  X. 

Ic)     (Mich.)    1896.) 

adant    has  a  right  to  question  jurors 
up.  n   the   subject   of   their  preju.i 
defense  of  limit  il  .  determine 

wheth.  i  or  I  cise  the  right  ..i  . 

challenge.— Towl   v.    Kradley    (Mich.)   GO   X.    W. 
347; 

[dj     <\el>.;    1895.) 

Wh.re  it  appeared  that  a  juror  had  read 
newspaper  accounts  of  the  killing  under  inves- 
tigation, it  was  error  not  to  permit  him  to  .an- 
swer on  the  voir  dire  whether  he  ned  an 
opinion  as  to  whether  defendant  was  guilty,  or 
whether  murder  had  been  committed.— Basye  v. 
State  (Neb.)  63  X.  W.  811. 
45  Neb.  261. 

[e]    (\eb.;   l.s'tr,.) 

It  was  proper,  in  impaneling  a  jury,  to 
ask  a  juror  whether  the  fact  that  defendant 
was  accused  of  murder  would  have  any  weight 
with  him,  and  whether  he  could  give  the  same 
credit  to  the  testimony  of  defendant,  should  de- 
fendant testify,  that  he  could  give  to  the  testi- 
mony of  other  witnesses  under  the  same  cir- 
cumstances.—Basye  v.  State  (Xeb.)  63  N.  W. 
811. 

45  Neb.  261. 

§    19.   Excusing  or  discharging  jurors, 
(al     (Iowa;    1896.) 

There  is  no  abuse  of  discretion  in  excusing 
for  cause  a  juror  who  has  discussed  the  case 
with  his  son-in-law,  a  relative  of  defendant.— 
Geiger  v.  Payne  (Iowa)  69  N.  W.  554. 

[b]     (Mich.;    1S!>G.) 

The  discharge  of  a  juror  who  is  called, 
for  reasons  personal  to  himself,  and  before  he  is 

sworn,    is   not   error,  though  dene  in  the  ahsei 

of  counsel  for  the  defendant— People  v.  Thack- 
er  (.Mich. i  66  X.  W.  562. 

[cj     (S.  v.:   ISIHi.i 

After  swearing  the  jury  in  a  criminal  case, 
the  court  adjourned  until  the  next  morning. 
when  one  of  such  jurors  did  not  appear.  An- 
other juror  was  selected,  defendant  being  given 
three  additional  peremptory  challenges,  none  of 
which  were  used.  //./,/,  that  a  conviction  would 
not  he  set  aside.— State  v.  La  Crois  (S.  D.)  66 
X.  W.  944, 

§   20.   Discharging  panel. 

la]     (Keb.i 

A  jury  may  be  discharged  because  illegally 
drawn.— (1MJGJ   Barney    v.   State    (Xeb.)    68   N. 
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W    636;    (1S97)  Fanton  v.  State  (Neb.)  69  N. 
W.  953. 

[b]     (Neb.;   1896.) 

The  fact  that  all.  or  nearly  all,  jurors  upon 
the  regular  panel  are  disqualified  from  sitting 
in  any  ease  remaining  to  be  tried  at  the  term,  is 
:i  sufficient  cause  for  discharging  the  panel.— 
Barney  v.  State  (Neb.)  08  N.  W.  636. 

Jo]     (Neb. j   1897.) 

The  regular  panel  may  be  discharged  where 
all  or  nearly  all  are  disqualified  to  sit  in  any 
cauBe  remaining  to  be  tried  at  the  term.— Fan- 
ton  v.  State  (Neb.)  69  N.  W.  953. 

§   21.    'What   errors    prejudicial. 

[a]  (Mich.;    1895.) 

The  improper  dismissal  of  a  juror  on  chal- 
lenge for  cause  is  not  ground  for  reversal  where 
do  objection  was  made  to  the  competency  of  the 
jury,  and  it  does  not  appear  that  the  regular 
panel  was  exhausted,  or  that  the  complaining 
party  had  exhausted  his  peremptory  challenges. 
-People  v.  Fowler  (Mich.)  62  N.  W.  572. 
104  Mich.  449. 

[b]  (Minn.;   1SSM.) 

Ill  impaneling  a  jury  for  the  trial  of  an 
indictment  for  keeping  a  house  of  assignation, 
defendant  challenged  a  juror  for  actual  bias, 
and,  in  examining  the  juror,  counsel  admitted 
that  defendant  kept  the  house  specified  at  the 
time  charged,  and  asked  the  juror  if  he  had  heard 
any  statement  as  to  the  character  of  the  house, 
from  which  he  had  formed  an  opinion  as  to  its 
character.  The  court  held  the  question  incom- 
petent. Held  reversible  error,  whether  defend- 
ant's peremptory  challenges  were  exhausted  or 
not.  State  v.  Lawlor  (1S81)  9  N.  W.  698.  28 
Minn.  216,  and  State  v.  Kluseman  (1893)  55  N. 
W.  741,  53  Minn.  541,  distinguished.— State  v. 
Bresland,  61  N.  W.  450,  59"  Minn.  281. 

[c]  <N.  D.;   1896.) 

While  a  jury  was  being  impaneled,  the 
state  had  exercised  five  of  the  six  peremptory 
challenges  allowed  by  law.  The  state  chal- 
h  nged  a  proposed  juror  for  cause.  The  exam- 
ination of  the  juror  disclosed  that  he  was  gen- 
erally disqualified.  The  court,  however,  denied 
the  challenge,  and  thereupon  the  state  chal- 
lenged the  juror  Deremptorily.  Immediately 
thereafter  the  court  sustained  the  challenge  for 
cause,  and  the  juror  stepped  aside.  Subse- 
quently the  court  permitted  the  state  to  exer- 
cise another  peremptory  challenge.  Held  no 
error— State  v.  Pancoast  (N.  D.)  67  N.  W. 
1052. 

5  N.  D.  516. 


§   23.    In  general. 

(Iowa;    1894.) 

Where  the  evidence  would  have  war- 
ranted the  court  in  directing  the  verdict,  error 
in  ordering  it  tried  to  the  court  is  not  ground 
for  reversal.— Garretson  v.  Ferrall  (Iowa)  61  N. 
W.  251. 

92  Iowa,  728. 

§  24.    Nature  of  cause  of  action  or  of  is- 
sues involved. 

[a]  (Minn.;    1895.) 

Neither  party  is  entitled  as  a  matter  ot 
right  to  a  jury  trial  on  issues  formed  by  a  sup- 
plemental complaint  and  answer  in  a  garnish- 
ment proceeding.— Weibler  v.  Ford  (Minn.)  63 
N.  W.  107.".. 

61  Minn.  398. 

[b]  (Wis.;    1895.) 

On  the  issue  in  garnishment  as  to  wheth- 
er the  garnishee  was  indebted  to  the  principal 
defendant  at  the  time  the  former  was  served, 
the  parties  are  not  entitled  to  a  jury  trial  as  a 
matter  of  right.— Delaney  v.  Hartwig  (Wis.)  64 
N.  W.  1035,  91  Wis.  412. 


§  22. 


Overruling  challenge  for  cause. 


§   25. 


Equitable  actions  and  issues. 


[a]  (lowlli   1890.) 

Defendant  cannot  complain  that  a  chal- 
lenge for  cause  was  improperly  refused,  where 
he  afterwards  waives  a  peremptory  challenge 
bvwhieh  the  objectionable  juror  might  have  been 
excused.— State  v.  Yetzer  (Iowa)  66  N.  W.  737. 

[b]  (Neb.;    1895.) 

It  is  not  ground  for  reversal  that  a  chal- 
lenge to  a  juror  for  cause  was  erroneously  over- 
ruled, when  the  record  does  not  show  that  the 
complaining  party  exhausted  his  peremptory 
challenges. — Brunihack  v.  German  Nat.  Bank 
05  N.  W.  198,  46  Neb.  540. 


IV.    RIGHT   TO    DEMAND    OR  REFUSE 
JURY  TRIAE. 

Constitutional  right  to  jury  trial,  see  "Con- 
si  itutional  Law,"  §§  37-39. 

Presumption  as  to  waiver  of  jury  trial,  see 
'•Appeal,"  §  219. 

Right  to  demand  jury  trial  on  question  of  valid- 
ity of  marriage,  see  "Marriage,"  §  2. 


[a]  (Iowa;    1896.) 

An  answer  in  an  action  in  equity  to  fore- 
close a  mortgage,  pleading  payment  and  the  stat- 
ute of  limitations  as  defenses,  does  not  entitle 
defendant  to  a  jury  trial. — Leach  v.  Kundson 
(Iowa)  66  N.  W    913. 

[b]  (Iowa;    1896.) 

In  an  action  by  an  administrator  for  the 
conversion  of  horses,  etc.,  delivered  to  defendant 
by  deceased,  defendant  admitted  the  possession 
of  the  property,  but  denied  the  conversion.  The 
answer  contained  a  counterclaim,  alleging  that 
deceased  gave  him  a  note  for  $200,  and  agreed 
that,  to  secure  its  payment,  defendant  should 
have  a  lien  on  the  horses,  etc.;  that  the  agree- 
ment was  indorsed  on  the  note:  that  afterwards 
deceased  turned,  over  to  him  a  horse  described, 
for $100,  which  was  indorsed  on  the  note;  that,  at 
deceased's  request,  defendant  turned  over  to  a 
person  named  two  of  the  remaining  horses,  and 
released  his  lien;  and  that  he  had  incurred  ex- 
pense in  feeding  the  animals  for  which  he  was 
entitled  to  a  lien.  He  asked  for  a  lien  for  the 
amount  due  on  the  note,  and  for  such  expenses; 
for  judgment  for  the  amount  due;  and  that  the 
lien  be  foreclosed.  The  case  was  transferred  to 
the  equity  docket.  The  reply  denied  deceased's 
signature  to  the  note  and  to  the  indorsement 
thereon,  and  averred  that,  if  the  note  was  made, 
it  was  fully  paid,  etc.  When  the  case  was 
reached  for  trial,  plaintiff  conceded  that,  if  the 
note  and  the  stipulation  indorsed  on  it  were  prov- 
ed to  be  valid,  they  gave  defendant  a  lien  on  the 
horses  for  its  payment.  Held  that,  while  such 
concession  dispensed  with  some  proof,  it  did  not 
entitle  plaintiff  to  a  jury  trial.— Marquis  v.  Illsley 
(Iowa)  68  N.  W.  589. 

[cj     (Iowa;    1896.) 

An  action  at  law  and  a  suit  in  equity  for 
the  collection  of  rent  were  consolidated  as  a 
cause  in  equity,  with  a  proviso  that  the  consol- 
idation should  not  prejudice  defendants'  right 
to  a  jury  trial.  A  substituted  petition  had  been 
filed,  asking  equitable  relief  in  the  law  action; 
and,  subsequent  to  the  consolidation,  defend- 
ants filed  an  amended  and  substituted  counter- 
claim, triable  in  equity.  Held,  that  defendants 
were  not  entitled  to  a  trial  by  jury.— Gatch  v. 
Garretson  (Iowa)  69  N.  W.  550. 

I  ,1  |      |  Minn.;    1896.) 

Where  the  assignee  in  insolvency  brings 
an  action  to  set  aside  an  execution  sale,  ami  to 
cancel  the  record  of  the  sheriff's  certificate  there- 
of, upon  the  grounds  that  the  judgment  and 
sale  thereunder  constituted  a  preference  permit- 
ted by  the  insolvent  in  favor  of  one  of  its  cred- 
itors,  the   defendant   is   not   entitled    to    a    jury 
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against   the  debl  n  and  bis  vendee  b 
n  transfer  as  in   fraud  of  creditors,  defendants 
were  not  entitled  to  a  trial  by   iury.     Monroe  v. 
Beid,  (VI  N.  W  .  983,  46  N<  b.  316. 

§   2G.   Disbarment    proceedings. 

(Micn.i    in'ms.i 

Res] lent  in  disbarment  proc lings  is 

ni.t    entitled    to    a    jury    trial.— In   re    Shepard 
(Mich.)  67  N.  W.  971. 

S   27.    Demand  for  jury. 
(S.  D.:   isaa.) 

A  request  by  defendant  for  a  trial  by 
jury,  made  after  plaintiff  has  closed  his  evi- 
dence, the  parties  having  noted  the  case  for 
trial  by  the  court,— comes  ton  late. — Webster  t. 
White  (S.   I).)  86  N.   W.  1145. 

§   28.    Waiver  of  right. 
I  ii  I      iMimi.:     189(1.) 

A  jury  trial  is  waived  unless  demanded. 
Levine  v.  Lancashire  Ins.  Co.  (Minn.)  0!S  N.  \Y. 
855. 

1 1.1     (Minn.:    1896.) 

By  waiving  a  jury  before  the  first  trial  of 
an  action  of  ejectment  plaintiff  did  not  waive 
a  jury  on  a  second  trial,  obtained  under  Gen. 
St.  1894,  S  5845,  by  paying  the  costs  after  entry 
of  the  first  judgment.  —  Cochran  v.  Stewart 
I.Minn.)  US  N.  W.  972. 


S  29. 


In  criminal  causes. 


|a]      Mown;    1895.) 

Under  Code,  §  4347,  relating  to  criminal 
trials  in  district  courts,  and  providing  that  is- 
sues of  fact  shall  be  tried  by  a  jury,  and  section 
4350,  providing  that  an  issue  of  fact  must  be 
tried  by  a  jury  of  the  county  in  which  the  in- 
dictment is  found,  a  jury  cannot  be  waived  in 
a  criminal  proceeding  prosecuted  by  indictment, 
Kinne,  J.,  dissenting. — State  v.  Douglass  (Iowa) 
65  N,  W.  151. 

[b]     down;    lS!>.-..> 

A  juiy  trial  cannot  be  waived  in  a 
criminal  prosecution  for  a  misdemeanor. — State 
v.  Tucker  (Iowa)  05  N.  W.  152. 
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is,"   §   17. 


I.    ELECTION,  APPOINTMENT,  AND 
TENURE. 

§   1.    Number  of  justices. 

I  Nell.;     ls!l.-,.i 

Laws  18OT,  '•.  28    relating  to  township 

organization,  and   providing  iliat   there  shall   be 
but  one  justice  b    township 

adopting    organizatio  I     repugnan 

ail.  6,  |    19,  providing  thai  all  i 

iiil-  to  courts  shrill   i i    uniform  operation. 

Van  Horn  v.  State,  04  N.  \V.  866.  40  Neb.  62. 

5   2.    Tenure. 
|uj     (Mick.;    iMir,.| 

The  language  of  the  charter  of  Battle 
Creek  (section  Ii  is  identical  with  Const,  art.  6, 
8  17,  and  pre  ection  and  duration 

of  office  oi  justice  of  the  peace,  but  fixes  no  time 
for  the  term  to  begin  or  end.  Bow.  Ann.  St. 
S  719,  provides  thai  the  terms  oi  justices  of  the 
peace  shall  commence  July  4th,  next  succeed- 
ing their  election.  Held,  that  the  legislature  In- 
tended the  terms  of  justices  of  the  peace  under 
the  charter  to  be  controlled  by  section  719.  — 
Hulbert  v.  Henry  (Mich.)  62  X.  \V.  1030. 
105  Mich.  211. 

[b]     (Mich.:    1895.) 

An    act     providing    for    a    term    of    four 

years  for  justices  of  the  peace  does  not  contra- 
vene Const,  art.  6,  §  17.  declaring  that  they 
"shall  hold  their  offices  for  four  years  and  until 
their  successors  are  elected  and  qualifie 
Messenger  v.  Teagan  (Mich.)  04  N.  \V.  499; 
Engel  v.  Donovan,  Id. 


II.    JURISDICTION  AND  POWERS. 

§  3.    Civil   jurisdiction. 

[a]  i  >l  in  ii.;    ]S!»(S.) 

A  justice  of  the  peace,  authorized  by  Gen. 
St.  1894,  §  4955,  to  issue  a  writ  directed  to  the 
proper  officer  of  any  county  for  the  purpose  of 
causing  an  attachment  in  said  county,  cannot  ob- 
tain jurisdiction  over  the  person  of  a  party  by 
issuing  such  a  writ  in  the  form  prescribed  by 
section  5092,  and  causing  property  to  be  attached, 
and  the  writ  to  be  read  to  such  party  in  the  coun- 
ty to  which  it  is  sent  for  service. — Perkins  v. 
Mellicke  (Minn.)  Oil  X.  W.  220. 

[b]  (Neb.:    1890.) 

After  plaintiff  had  paid  his  taxes,  the 
county  treasurer  caused  a  distress  warrant  to 
issue  for  collection  of  the  same;  and,  in  order 
to  prevent  a  sale  thereunder,  plaintiff  was 
obliged  to  repay  the  taxes,  together  with  msis. 
Thereafter  the  treasurer  repaid  plaintiff  the 
amount  of  the  taxes,  and  subsequently  plaintiff 
sued  him  for  the  amount  of  the  costs.  lliUI, 
that  the  action  was  based  on  defendant's  mis- 
conduct as  a  public  officer,  and  hence  a  justice 
of  the  peace  was  without  jurisdiction. — Warren 
v.  Sadilek  (Neb.)  00  X.  W.  15. 
47  Neb.  53. 

[c]  <^Neb.;    1897.) 

A  justice  of  the  peace  has  jurisdiction  of  an 
action  for  damages  caused  by  a  city  maintaining 
or  permitting  a  nuisance  in  its  streets,  where  the 
amount  claimed  does  not  exceed  !fl!00;  such  ac- 
tion not  being  within  the  limitations  on  the  ju- 
risdiction  of  the  justices  of  the  peace  contained 
in  Code,  5  907.— City  of  Hastings  v.  Mills  (Xeb.) 
To  N.  W.  381. 

5   4.    Justice  acting  as  attorney. 
I  Mich.:     IS!>7.| 

One  of  the  justices  of  the  peace  of  Grand 
Rapids   may   act  as  attorney   iu  circuit  court   in 


lioi    (§  5.) 


JUSTICES  OF  THE  PEACE,  n.,  HI. 


(§  12)     1^- 


abated   from   U ...,,  •  J-.s.i,T:    ft*  j  at  .«£«£««  °n  of  tl«  tern  he  is  -^required 

justices  having  separate  courts  ami feeord  ,  and    to  p     ,,    M  «;-  ^      ise._Browm 


lusuces  imwuy  oq''"ulL  ^w..... ,. 

atute  forbidding  them,  to  ac1  as  attmuey.- 
Grady  v.  Sullivan  (Mich.)   .0  N.  W.  1040. 

§  5.    Residence  of  parties. 

down:    1M)5.)  .    ,, .  ..  - 

Code  S  3507,  makes  the  jurisdiction  of 
a  justice  of  the  peace  coextensive  with  the 
county,  unless  specially  restricted.  Sections 
3509  and  3510  provide  that  suits  may  be 
brought  in  the  township  where  plaintiff  or  de- 
fendant resides,  or  in  any  other  township  or  the 
same  county,  if  actual  service  ou  the  defendant 
is  made  in  such  township.  Held,  that  a  justice 
of  the  peace  had  no  jurisdiction  to  enter  judg- 
ment in  an  action  by  a  nonresident  of  the  coun- 
ty against  a  defendant  who  was  not  served 
witlTorieiual  notice  in  the  township  where  the 
action  was  brought.  —  Thompson  v.  Jackson 
(Iowa)  61  N.  W.  1004. 
93  Iowa,  37G. 

§   6.    Amount  in  controversy. 

la]     (Mich.!    ltsito.)  .,  .     .     ., 

How.  Ann.  St.  §  G9S8,  provides  that,  if 
a  constable  neglects  to  pay  over  money  collected 
on  an  execution,  the  person  entitled  to  it  may  sue 
in  assumpsit  ou  the  constable's  bond.  Section 
6820  limits  the  jurisdiction  of  a  justice  of  the 
peace  to  bonds  not  exceeding  $150.  Held,  that 
in  assumpsit  on  a  constable's  bond  the  amount 
sought  to  be  recovered  fixes  the  jurisdiction  of 
the  justice  court,  irrespective  of  the  amount  of 
the  bond.— Montgomery  v.  Martin  (Mich.)  b2  IN. 
\V.  578. 

101  Mich.  390. 

[b]      (S.  D.:    1S95.)  .  . 

Where  the  amount  of  a  note  sued  on  and 
the  amount  of  attorney's  fees"  stipulated  therein 
to  be  paid  exceed  $100  in  the  aggregate,  a  jus- 
tice of  the  peace  has  no  jurisdiction  of  the  ac- 
tion, though  the  stipulation  for  attorney  s  fees 
is  void  under  the  statute.— Warder,  Bushnell  & 
Glessner  Co.  v.  Raymond  (S.  D.)  64  N.  W.  52o 

§   7.    Action  concerning  land. 

[a]  (Neb.:   1895.) 

A  justice  of  the  peace  has  jurisdiction  ot 
a  summary  action,  under  Code  Civ.  Proc.  § 
1023  for  the  possession  of  land  wrongfully  de- 
tained—Blachford  v.  Frenzer  (Neb.)  62  N.  W. 
1101. 

44  Neb.  S29. 

[b]  (Neb.;    1SU5.)  .......  * 

A  justice  of  the  peace  has  jurisdiction  of 
an  action  by  a  grantee  against  a  grantor  to  re- 
cover the  amount  of  taxes  paid  on  the  land  to 
prevent  the  same  from  being  sold,  for  which 
the  grantor  was  liable.— Campbell  v.  McClure 
(Xeb.)  63  N.  W.  020. 

45  Neb.  608. 

[c]  (Neb.;   1SIH8.)  . 

Const,  art.  6,  §  16,  provides  that  a  justice 
of  the  peace  shall  have  no  jurisdiction  of  ac- 
tions in  which  title  to  real  estate  is  sought  to 
be  recovered,  or  may  be  drawn  in  question, 
nor  of  actions  on  contracts  for  the  conveyance 
of  land.  Section  IS  provides  that  they  shall 
have  no  jurisdiction  in  any  matter  wherein  the 
title  or  the  boundaries  of  land  may  be  in  dis- 
pute. Civ.  Code,  §  907.  provides  that  they  shall 
have  no  cognizance  of  actions  on  contracts  for 
real  estate,  nor  of  actions  in  which  the  title  to 
real  estate  is  sought  to  be  recovered  or  may  be 
drawn  in  question.  Held,  nevertheless,  that  a 
county  judge,  acting  as  a  justice  of  the  peace, 
h:is  jurisdiction  of  an  action  to  recover  liquidat- 
ed damages  upon  the  failure  of  defendant  to 
convey  real  estate  in  accordance  with  an  agree- 
ment which  is  the  basis  of  the  action. — Lorius 
v.  Abbott  (Neb.)  68  N.  W.  486. 
lul     (S.  D.;    1S!>7.)  . 

Where  plaintiff  in  an  action  of  detainer 
pleads  a  written  lease,  by  the  terms  of  which 
defendant   covenanted  to  surrender  possession 


to   pieau    line,  miu    »"    =  <*>-"   v.-—    -•-  .- ,__- 

ing  the  title  to  the  property  can  arise.— Biowne 
v.  Haseltine  (S.  D.)  70  N.  W.  648. 
§   8.    Transfer    of    causes    involving    title 
to  land. 

(Mich.:   ]S!>r>.)  .  _    „    , 

Where  the  declaration  in  trespass  q.  c.  t. 
before  a  justice  st!  tes  that  defendant  entered 
••the  lands  and  premises  of  the  said  plaintiff, 
situated."  etc.,  and  plaintiff,  not  having  been  m 
actual  possession,  seeks  to  prove  title  in  himself, 
the  issue  of  title  is  involved,  and  the  justice  can- 
net  refuse  to  certify  the  case  to  the  circuit  court. 
—Orris  v.  Kemptou  (Mich.)  63  N.  W.  68. 
105  Mich.  229. 


§   9.    Criminal  jurisdiction. 

tal  Since  '  Const.'  art.  6,  §  18,  limits  the  ju- 
risdiction of  justices  of  the  peace  to  offenses 
for  which  the  penalty  prescribed  does  not  ex- 
ceed three  months'  imprisonment,  or  a  fine  not 
exceeding  $100,  the  only  authority  of  a  justice 
of  the  peace  under  Cr.  Code,  §  17,  relating  to 
assault,  and  battery,  and  providing  as  punish- 
ment therefor  either  a  fine  not  exceeding  $100. 
or  imprisonment  for  three  months,  or  both,  was 
that  of  an  examining  magistrate.— Keeshan  v. 
State,  64  N.  W.  695,  46  Neb.  155. 

rb]    (S.  n.x  18»5.)  ,  . 

A  justice,  on  conviction  for  misdemean- 
or cannot'  commit  defendant  for  nonpayment  of 
costs,  as  the  judgment  for  costs  is  no  part  of  the 
fine  imposed  as  a  penalty  for  the  offense.— In  re 
Lackey  (S.  D.)  62  N.  W.  134. 
6  S.  D.  526. 

[c]     (Wis.;    1S95.)  ,,.         iU    .     . 

Laws  1881.   e.   324,   providing  that  jus- 
I  tices  of  the  peace  of  Milwaukee  shall  not  have 
i  jurisdiction   of   criminal   cases   within   the   city, 
does  not  deprive  a  justice  of  the  peace  of  juris- 
diction of  the  crime  of  cruelty  to  animals  com- 
mitted without  the  city,  but  within  the  county, 
of  Milwaukee,  given  by  Rev.  St.  §  4739.— State 
v.  Bilder  (Wis J  62  N.  W.  415. 
90  Wis.   10. 

§   10.    Power  to  settle  bill  of  exceptions. 

[a]     (Neb.:    18!)5.) 

A  justice  of  the  peace  cannot  settle  a 
bill  of  exceptions  preserving  testimony  given  at 
a  hearing  on  a  motion  to  discharge  an  attach- 
ment—Donaldson v.  Fisher  (Neb.)  61  N.  W. 
609,  43  Neb.  260. 

Cb]     (Neb.;    1SS>5.) 

A  justice  of  the  peace  has  no  power  to 
settle   a    bill   of  exceptions.— Vlasek  v.   Wilson 
(Neb.)  62  N.  W.  245. 
44  Neb.  10. 


III.    LIABILITIES. 

§   11.    Performance   of  official  duties. 

[a]  (Mien.;   189«.)  .  .  _ 

Where  a  justice  issuing  a  warrant  tor 
the  arrest  of  a  person  for  a  criminal  offense 
has  jurisdiction  of  the  subject-matter,  an  ac- 
tion against  him  will  not  lie  by  one  claiming  to 
have  been  injuriously  affected  by  his  judicial 
action,  either  on  the  ground  that  he  acted  ma- 
le tously  or  that  his  judgment  was  erroneous  — 
Curnow  v.  Kessler  (Mich.)  67  N.  W.  982. 

[b]  (Minn.;    1S!M>.)  .       ,,    .  .        , 

The   words   "judicial   duties,      m   a   bond 
given  by  a  justice  of  the  peace  for  the  faithful 
performance  of  his  duty,  mean  "official  duties. 
—Larson  v.  Kelly  (Minn.)  66  N.  W.  130. 
64  Minn.  51. 

§   12.    Failure  to  enter  judgment. 

(Minn.:    1S«0.)  ,      . 

Whue  a    justie.  ef  the  peace  neglects  to 
enter  a  judgment  hi  his  docket  within  three  days 


L]    I     , 


I  '■<  ES  OF  Till.  P£Ai  I.,  in.   v. 


(§  20)    inn 


■  in.,,  for  d 
■""'   '  to    the   |,r, 

•  and  the  Buretics 
pn  Ins  bond  are  liable  therefor.—  Larson  v  Kel- 
lj   (Minn.)  00  N.   W 

S   13.    Entry  of  void  judgment. 

iinniii    is:>.-..) 
'     .     ,    A  justice  ,,f  the  peace  is  not  civilly  lia- 
.'>•'  tor  entering  in  good  faith  ,  „i   TOid 

1  on   v.  Jack- 

son (Ibwa)  i.l    N,   W.  1004 

'•'•:  Iowa,  370. 


IV.    COMPENSATION. 

§   14.    Fees. 

(N<-li.;     1896.) 

The  hearing  of  n  motion  to  dissolve  an  at- 
tachment |Code  Civ.  Proc.  J  285,  230)  is  a  "tri- 
al man  'action"  or  "cause,"  within  section  L'T'.i 
declaring  that  "a  (rial  is  a  judicial  examination  of 
the  issues,  whether  of  law  or  of  fa<  t,  in  an  ac- 
l"1"'    .and  Comp,  Si.  ,•.  28,  5  II.  providing  that 

a  justice  ol  the  ,„-, shall  be  allowed  SI  as  fees 

for  each  day  s  attendance  on  "trial  of  a  cause" 
after  the  first  day.— Gibson  v.  Sidney  (Neb.)  09 

V.    PROCEDURE. 

§    15.    Venne. 

(Mlch.i  ls!ii;.i 
.  .  Dow.  Ann.  St.  §  0819,  relating  to  actions 
in  justices  courts,  provides  thai  if  plaintiffs  be 
all  nonresidents  of  the  county,  or  if  the  defend- 
ant he  a  nonresident  of  the  county,  then  such 
action  may  be  brought  before  any  justice  of  the 
township  oi  city  where  such  plaintiffs  or  de- 
fendants, or  either  of  them,  may  he  //,  i,i  that 
where  a  nonresident  brings  an  action  before  a 

justice  in  the  e jty,  but  not    in  the  township, 

in  which  defendant  resides,  plaintiff  need  not  be 
present  in  the  township  when  the  summons  is 
'»70en  ou--neaver  v-  Rix  (Mich.)  07  N.   VV. 

§    16.    Appearance. 
(Minn.;    18S10.) 

A  defendant  who  appears  before  a  justice  on 
lrenm  da?01*  writ  of  attachment,  and  ob- 
dismii  anVUrther  P^eedings,  and  moves  to 
dismission  the  ground  that  the  justice  has  not 
obtained  jurisdiction  over  him.  does  not  make  a 
general  appearance,  and  waive  his  rights,  by  film" 
an  answer  after  his  motion  is  denied,  in  "which 
he  insists  that  the  court  has  no  jurisdiction,  and 

!Mil;n':ino\i,x:,^.^,tri:l,--PerkinsT-Mel,-ke 

§    17-    Dismissal    for    failure    to    ap- 
pear. r 

(Minn.;    1896.) 

n,itt;?efeDC'alit,  in  ,  J"stice  court  answered,  ad- 
mitting an  indebtedness  of  $7,  and  the  case  was 
continued   to  July  20th.      On  July   18th  ctunsd 

tor  the  parties  stipulated  for  judgment  lor  *7 
inn,  'r'stts-1"'ln,i'1-  'regularities.  On  .Inly 
-mi,  plaintifl  made  no  appearance,  but  defend- 
ant appeared  in  person  and  by  another  attorney, 
and  slat,,]  under  oath  that  the  attorney  win, 
n£W^S?         f.       '■"    .^    I10t    eile;1«ed    to    delVnd 

him,  nor  authorized  to  stipulate  i„  his  behalf 
and.  further,  that  he  was  not  indebted  to  , ,1am 
iff  in  any  sum.  and  moved  to  dismiss  fur  plain- 
tiffs failure  to  appear.     Held,   that  the  motion 

rMhmre^WS-    Ri 'aUd     v-     Roste 

S    18.    Scmmons-Ketarn   of   service, 
[n]     (Minn.;    1896.) 

The  return  of  service  of  summons  in 
justices  court  need  not  state  tin-  name  of  the 
person   with   whom    the   copy    was   left   at   de- 


07"x."\v.  M0  '       '"    T-    Mlll'r    <SUu"> 

01   .Minn.  485. 
I  >•]     i  lllnn.t    1896.) 
.  ;*   return   of  e  of  summons  It 

bj    a  Justice  o     the   :  leaving  ■., 

ot  the  same  at  ,i.  ,,      ; 

need  not  state  ndant  could    n, 

found.-  \auie  v.  Miller  (MinnJ  07  N.  w 

'■I   -Minn.    1^  . 
[c]     MM,, I,.;    1896.) 

.     „  .A,n1'"'"  nramona  I 

by  a  justice  upon  defendant,  bj  leaving  a 
'.at    defendant's    "last     usual    ,,1., 
abode,      under   Gen.    St.    1894,    8  4907 
invalidated    by    its   omissi,  the  word 

Vaule  v.  Miller  (Minn.)  67  .\.  \v 
'•l  Minn.  186. 

§    19.    Transfer     of    causes    to    mayor    or 
other  justice. 

I'M        I  loll  i|  ;      I  Slid.  | 

Code,  §  508,  provides  that  tin-  mayor  of  a 
city  or  town  shall  have  the  jurisdiction  of  „ 
justice  ot  the  peace,  "and  the  rules  ol  law  reg- 
ulating proceedings   before  a  justice   -I, ail   i„. 

applicable  tp  proc lines  before  such   mayor." 

in  4671  provides  that  on  application  for  a 
change   of    venue    a   justice    shall    transmit    the 

papers   to  the   m  xt   nearest    qualifia 

//</,/,    that  a   justice,   on  granting   a   change  of 

venue.  cannot   s<  mi  the  case  to  a  mayor  who 

is   nearer  than  the   next   nearest  justice.— Stale 
V.  Jamison  liown)  69  N.   \V.  ol'll. 
(!>]      Mlillll.;     1895.) 

„.i,      .",    ''''V  y  l"  :i"  action  '"  Justice's  court 
who  obtained  a  trnnsfer  to  another  je 
""'  objeel  that  the  -an.,,  was  impropi  rlj   ti 
ferred   because   of  an   insufficient   affidavit    for 
removal.    Oltman  v.  lost  (Minn.)  04  N   \V  504 
62  Minn.  261, 
tc]     (Wis.;    189B.) 

A  justice  before  whom  one  charged  with 
crime  has  been  brought  for  preliminary  exam- 
ination, and  who  is  charged  by  accused  with 
prejudice,  commits  no  error,  on  transferring  the 
cause  to  another  justice  in  compliance  with 
lev.  St..  §  4809,  in  entering  on  bis  docket,  after 
delivering  a  transcript  of  the  proceedings  which 
have  elapsed  to  the  other  magistrate,  a  state 
ment  that  "further  proceedings  in  this  case 
were  by  the  court  removed  to"  such  other 
tice.-Jackson  v.  State,  64  N.  W.  838,  91  Wis. 

[d]     (Wis.:    IS!).-.) 

The  determination   by  a  justice   of  the 
peace,    before   whom   one   charged   with    crime 
has    been    brought    for    preliminary    exam 
tion,  and  who  has  made  affidavit  of  prei, 
asking  a   change  of  venue,   as  to   who   is    the 
nearest   justice    *     *     *    qualified    by    law    to 
conduct  the  examination"  (Rev.  St.  §  4809)    is 
not  subject  to  retrial  by  the  justice  to  whom 
he  transfers  the  cause,   or  by  the  court   on    i1 
fS?il— Jaclis°n  v.  State,  04  N.  W.  838,  '.'1  Wis 
2o3. 

[el      ("Wis.;    1895.) 

When  one  charged  with  crime  is  brought 
before  a  justice  for  preliminary  examination 
and  makes  affidavit  that  the  justice  is  preju- 
diced, the  determination  bv  the  justice,  'n 
plying  with  Kev.  St.  §  4Sfi9.  which  requires 
him  to  "transmit  all  the  papers  in  the  case  to 
the  nearest  justice  *  *  *  qualified  bv  law 
to  ,,,n, lu,t  the  examination."  as  to  who  is  such 
nearest  justice  is  a  question  for  him  as  the 
court,  and  not  one  of  fact  for  a  jurv.—  Jackson 
v.  State,  64  N.  W.  83S,  91  Wis.  233. 

§  20.    Set-off— Notice. 

(Mi  eh.;    1  SS»G. ) 

In  an  action  commenced  before  a  justici 
of  the  peace  to  recover  damages  for  wrongfully 
cutting  trees  on  plaintiff's  land,  contrary  to  an 
agreement    between    plaintiff    and    defendant 

where    the    pleadings    are    verbal,    a    notice   of 
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recoupment  which  does  not  point  out  in  what 
respect  the  contract  was  broken  by  plaintiff  is 
insufficient.— Kerr  v.  Bennett  (Mich.)  67  N.  W. 
564. 

§   21.    Pleading — Amendment. 

[a]  (Mien.)   18!>5.) 

A  contract  provided  that,  if  plaintiff  fail- 
ed to  deliver  logs  to  be  sawed  at  defendant's 
mill,  a  debt  due  him  from  defendant  should  be- 
come pajable  in  lumber  at  the  mill.  Held,  that 
a  declaration  thereon  filed  in  a  justice  court, 
which  failed  to  allege  that  plaintiff  did  not  de- 
liver the  logs  to  be  sawed,  or  that  he-demand- 
ed the  lumber  at  the  mill,  could  be  amended  by 
the  insertion  of  allegations  to  that  effect. — Stan- 
ley v.  Anderson  (Mich.)  05  N.  W.  2-47. 

[b]  (Neb.;    1895.) 

Where  the  pleadings  before  a  justice  do 
not  show  that  the  parties  litigant  were  ever 
partners,  it  was  error  to  dismiss  the  action  on 
motion  of  defendant  suggesting  that  such  part- 
nership had  been  shown  bv  the  evidence.— 
Buckley  v.  Hook,  Gl  N.  W.  719,  43  Neb.  552. 

§  22.    Adjournment. 

[a]  (Iowa:    1895.) 

The  jurisdiction  of  a  justice  in  a  crim- 
inal case  is  not  lost  by  adjourning  the  cause 
more  than  three  days  without  the  consent  of 
the  parties. — State  v.  Valure  (Iowa)  64  N.  W. 
280. 

[b]  (Mich.;    1895.) 

Under  2  How.  Ann.  St.  §  6903.  authoriz- 
ing a  justice,  under  certain  conditions,  "at  the 
time  of  the  return"  of  a  summons  in  replevin, 
to  adjourn  the  cause,  an  adjournment  by  him  on 
the  return  day  of  ihe  writ,  without  any  return 
of  the  writ,  is  unauthorized,  and  proceedings 
had  under  the  adjournment  would  be  void.— 
Harbour  v.  Eldred  (Mich.)  64  N.  W.  1054. 

[c]  (Minn.;    1896.) 

A  justice  did  not  lose  jurisdiction  by  con- 
tinuing the  ease  for  more  than  one  week  without 
pleadings  being  filed,  where  it  was  agreed  on  the 
continuance  that  the  pleadings  should  be  filed  on 
the  adjourned  day,  and  on  the  day  before  that 
day  the  parties  appeared,  and,  by  agreement, 
changed  the  adjourned  day  to  one  week  later,  at 
which  time  they  appeared,  filed  pleadings  without 
objection,  and  went  to  trial. — West  v.  Berg 
(Minn.)  68  N.  W.  1077. 

§  23.   Number  of  adjournments. 

fa]     (Neb.;    1S97.) 

A  party  to  an  action  before  a  justice  can- 
not procure  a  second  continuance  extending 
more  than  30  days  from  the  return  day.  with- 
out compliance  with  Code  Civ.  Proc.  §  961, 
by  proving  to  the  satisfaction  of  the  justice 
that,  for  want  of  material  evidence,  he  cannot 
sooner  be  ready  for  trial,   and  that  the  delay 

not  been  made  necessary  by  his  negli- 
gence. A  general  affidavit  under' section  '.Hid 
is  not  sufficient.— Moran  v.  McCuIlum  (Neb.) 
69  N.   W.  93S. 

tb]     (Wis.;   1890A 

Rev.  St.  fc  3631.  provides  that  no  adjourn- 
ment after  the  first  shall  be  allowed  on'annlica- 
tion  of  a  party,  unless  he  satisfy  the  justice,  bv 
eatli.  that  he  cannot  safely  proceed  to  trial;  and 
section  3586  provides  that  if  a  justice  of  the 
peace  be  unable,  from  sickness,  to  attend  to  busi- 
ness when  there  is  pending  before  him  anv  mat- 
ter undetermined,  he  may  deliver  his  docket  to 
some  other  justice,  who  may  thereupon  nroceed 
to  try  and  determine  such  matter.  Held,  that  a 
justice  lost  jurisdiction  by  a  second  adjournment. 
"t  y  consent  of  plaintiff,  and  in  consequence  <  F 
sickness  of  the  court,"  in  the  absence  of  defend 
ant— Gallager  v.  Serfling  (Wis.)  66  N.  W.  692. 
92  Wis.  544. 


§  24.    Judgment, 
[n]     (Mich.:    1S93.) 

1  Inder  2  How.  Ann.  St.  §  7046.  providing 
that  no  juetiee's  judgment  shall  be  reversed  on 
account  of  any  f<_es  having  been  improperly  al- 
lowed by  the  justice,  a  justice's  judgment  is 
not  invalidated  because  an  attorney's  fee  is  im- 
properly  included  therein. — Backus  v.  Barber 
(Mich.)  65  N.  W.  379. 

[1>J     <Nel>.;    1896.) 

A  judgment  of  a  justice  of  the  peace  for 
$125,  with  interest  from  an  anterior  date,  ia 
sustainable,  as  to  $125,  as  a  judgment  for  a 
present,  definite  amount.— Coad  v.  Read  (Neb.) 

66  N.  W.  1002. 

48  Neb.  40. 

§  25.   — —   Rendition  and  entry, 
[a]     (Iowa;    1890.) 

Under  Code,  §  3552,  requiring  judgment 
before  a  justice  to  be  entered  "forthwith.''  a 
judgment  upon  a  verdict  returned  at  9  o'clock  at 
night  may  properly  be  entered  the  next  morning. 
—Knox  v.  Nicoli  (Iowa)  66  N.  W.  876. 
lb]     (Neb.;    1896.) 

A  general  finding  for  plaintiff  of  a  jus- 
tice of  the  peace  is  sufficient  to  sustain  a  judg- 
ment for  plaintiff,  as  against  an  attempt  to  set 
the  same  aside  in  the  district  court  on  error. — 
Coad  v.  Read  (Neb.)  66  N.  W.  1002. 
48  Neb.  40. 
[c]     (Neb.;    189C.) 

Code  Civ.  Proc.  §  1002,  relating  to  the 
rendition  and  entry  of  judgment  on  a  trial  be- 
fore a  justice  of  the  peace,  applies  to  a  county 
judge  exercising  the  ordinary  powers  and  juris- 
diction of  a  justice.— Best  v.  Stewart  (Neb.)  67 
N.  W.  SSI. 

48  Neb.  S59. 

§   26.   Opening  default. 

[a]  (Iowa;    1896.) 

Whether  the  fact  that  a  notice  to  de- 
fendant in  an  action  of  forcible  entry  and  de- 
tainer was  not  signed  by  plaintiff,  or  by  the 
justice  of  the  peace  before  whom  the  proceed- 
ing was  returnable,  as  required  by  Code,  § 
."519,  but  was  signed  by  plaintiff's  attorney, 
is  a  "satisfactory  excuse,"  within  Code,  §  3543, 
providing  that  the  justice  of  the  peace  may  set 
aside  a  judgment  by  default  within  six  "days 
after  its  rendition,  on  a  showing  of  a  "satis- 
factory excuse."  is  a  question  to  be  determined 
by  the  justice,  the  defect  not  being  jurisdiction- 
al.— Arts  v.  Rocksien  (Iowa)  67  N.  W.  409. 

[b]  (S.  D.;    1S96.) 

Under  Comp  Laws,  §  6065,  permitting 
a  justice,  "on  such  terms  as  may  be  just,  and 
on  payment  of  costs,"  to  set  aside  a  judgment 
by  default,  the  term  "costs"  includes  the  at- 
torney's fee  specified  in  section  6143. — Erpen- 
bach  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (S.  D.) 

67  N.  W.  606. 

§   27.   Execution. 

[a]  (Mich.;    J896.) 

Under  2  How.  Ann.  St.  §  6975,  relating 
to  the  issuance  of  execution  by  justices  of  the 
peace,  and  authorizing  a  second  execution  only 
in  case  the  first  is  returned  unsatisfied,  a  sec- 
ond execution  issued  by  a  justice  before  a  prior 
execution  had  been  returned  unsatisfied  is  void. 
— Eriyer  v.  McXaughton  (Mich.)  67  N.  W.  978. 

[b]  (S.  !>.:    1896.) 

Comp.  Laws,  pt.  2,  c.  13,  §  5124,  provides 
that  after  the  rendition  of  a  judgment,  any  per- 
son indebted  to  defendant  in  execution  may  pay 
to  the  "sheriff"  the  amount  of  such  indebted- 
ness, or  so  much  as  is  necessary  to  satisfy  the 
execution,  and  the  sheriff's  receipt  shall 'lie  a 
sufficient  discharge  therefor.  Section  6117 
makes  the  provisions  of  part  -.  c.  13,  relating 
to  the  levy  and  sale  or  delivery  of  personal 
property,  so  far  as  the  same  are  applicable,  ap- 
ply to  executions  issued  by  a  justice  of  the 
peace.      Held,  that  section  5124  applies  to  pay- 
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Ion  is- 
:  ce   "i    the    peace.    Bedford    r. 
D.)  67   N.  W. 

§    28.    Attachments. 
I  it  |     i  Ml" ii.;    is:n;.( 

Since  Gen.  St.         I         1052    relating  to 

I  LCI Ii  I        ■'■ 

the  aiiidui  ii  shall  state  thai   it  i>  mo 
tiff  or  some  person   in   his   behalf,   such   an   affi- 
ough  ii  neither  states  nor  re- 
rites  thai  fact,  where  the  tad  is  apparent   from 

the  files  and  c rds  in  the  action.    We  I  i    Berg 

18  V  \\.  L077. 

|  I.  I      (Minn.;    1890.) 

I  'ailure  to  Ben  e  on  defendant  :i  copy  nt  the 
inventory  of  the  property  levied  on  in  attachment 
does  not  affect  the  validity  of  tin?  levy.— Wi 

Berg  (Minu.)  OS  N.  W.  1077. 

§   29.    Records   and   docket. 

[u]     (Mioh.i    is;).-,. i 

A  justice's  judgment  by  default  is  void, 
where  the  justice's  docket,  although  statin 
the  parties  appeared  and  consented  to  an  adV 
journment,  does  not  state  the  place  to  which  the 
ease  was  adjourned,  under  How.  St.  Mich 
711".'!.  providing  that  a  justice  shall  enter  every 
adjournment   in  his  docket,  stating  to  what   time 

and   pli .-  Waldron   v.   Palmer   (Mich.)   02   N. 

W.  731. 

1H4  Mich.  55G. 

[b]      (Mich.:     1SU<!.) 

A  default  judgment  of  a  justice  of  the 
peace  is  void  where  the  docket  entry  shows  that 
the  cause  was  adjourned  for  six  days,  without 
■:  the  place  to  w  hi  'h  ! he  same  was  ad- 
journed. Waldron  v.  Palmer  (1895)  62  N.  W. 
731,  followed.  Ml  Mich.  556.— Fitzhngh  v.  Ri- 
varJ,  68  N.  W.  04V. 

I<-I     (Midi.:    1806.) 

The  snsiiensii.il  of  the  trial  of  a  ease  by 
a  justice  from  noon  until  1"  o'clock  the  follow- 
ing morning  is  not  an  "adjournment,"  such  as 
is  provided  for  by  2  How.  Ann.  St.  ss  G899 
6903,  ami  which  is  required  by  section  7053 
to  be  entered  on  the  docket,  with  a  statement  of 
the  time  and  place,  and  the  justice  does  not  by 
such  action  lose  jurisdiction,  though  the  place 
is  not  shown  l>v  the  docket  entry.— Woerupener 
v.  Ketchum  (Mich.)  07  N.  W.  HOC. 

,  .1  I     (Midi.;    is; n;. i 

A  justice's  docket  entries  of  a  judgment  re- 
cited the  issue  of  a  summons  returnable  on  a  cer- 
tain day;  that  it  was  "returned  duly  served  on" 
defendants  named;  that  at  9  o'clock  on  the  re- 
turn day,  it  being  a  legal  holiday,  the  case  was 
continued  to  the  next  day;  that  on  the  latter  day 
plaintiff  appeared,  but  defendants  did  not  appear; 
and  that,  after  waiting  one  hour,  the  justice  pro- 
ceeded witli  the  trial.  Held,  that  the  judgment 
was  void,  in  that  the  entries  did  not  show  at  what 
hour  the  summons  was  returnable,  to  what  hour 
or  what  place  the  case  was  adjourned,  at  what 
hour  on  tlie  day  to  which  it  was  adjourned  plain- 
tiff appeared,  or  at  what  hour  it  was  called  by 
the  justice.— Stolte.  Dangel  &  Foss  Co.  v.  Coch- 
ran (Mich.).  69  N.  W.  247. 

[e]     (Mich.;    1897.) 

An  entry  in  a  justice's  docket  that,  the 
parties  ''having  settled  the  matter  in  issue  since 
last  adjournment,  this  suit,  on  motion  of  the 
plaintiffs,  was  discontinued,"  etc.,  is  uot  a 
Oar  to  a  subsequent  suit,  the  justice  having 
had  no  personal  knowledge  of  the  settlement. — 
Shank  v.  Woodworth  (Mich.)  70  N.  W.  140. 


Ifj     (Mlnn.i    1800.) 

\\  ii-  I  mi  did  not  appear,  and 

cause  rued  for  t bree  day-,   bul   the 

omitted  t<  docket  on 

motion  adjournment 

it'.i    lose   jurisdiction.      Wheeler    w.    i'uierson 
(Minn.)  60  N.  V  .  964. 
04  -Minn.  231. 
Ik]     (Minn,  i    1806.) 

It  is  iii, i   essential  to  the  validity  ■ 
i  btained   in   a   justice  court   without 
personal  sen  ice  ons  that  the  ju 

:ket    or    judgmi  nt      i Id    di  irlnsc    I  he 

,-.  a  a   hie1    be]  ore   i  he 
judgment  was  entered. — Vault-  v.  Miller  (Minn.) 
67  N.  W.  :.|ti. 
'.I    VI 

|H)     (Neb. |    isti.-..  i 

The  ice. iid  of  a  judgment  by  default  en- 
tered by  a  justi if  the  p'-ac,.  must  show  that 

the  summons  was  served  on  defendant.— Miller 
v.  Pine,  i;i  \.  w.  232,  IS  Neb.  701. 

[1]     I  Neb.  |    IM1.-..1 

The  record  of  a  judgment  by  default  en- 
tered bj  a  justice  of  the  peace  must  show  that 
plaintiff  appeared  within  one  hour  of  the  time 
named  in  the  Buminons.  Miller  v.  Plue  (Neb.) 
64  N.  W.  232,  4..  Neli.  7m. 

IJ)     (Neb.:    1805.) 

The  failure  of  a  justice  of  the  peace  to 
enter  on  his  docket  the  day  and  hour  fixed  in  the 
summons  for  trial  is  fatal  to  a  default  judg- 
ment.- Miller  v.  Plue,  04  N.  W.  232,  45  Neb. 
701. 

Ik]      (Neb.;     I. still.) 

Where  a  transcript  shows  the  filing  before 
a  justice  of  a  bill  of  particulars,  accompanied 
by  a  demand  for  judgment,  and  an  acknowledg- 
ment by  defendant,  in  writing,  of  the  indebted- 
ness, with  a  request  for  entry  of  judgment 
therefor,  the  assent  of  plaintiff  will  be  pre  um 
ed.— Spaulding  v.  Johnsou  (Neb.)  67  N.  W.  S74. 
IS  Neb.  S30. 

11]      (S.  I).;    1806.) 

The    record    in    an    action    in    justice   court 

specified  the  nature  of  the  claim,  and  contained 
a  transcript  of  docket,  concluding  with  a  re- 
cital that,  "after  hearing  the  evidence  and  law, 
judgment  was  given  for  plaintiff  for  $20  against 
C,  and  costs,  $13.50,  making  in  all  $33.50." 
Held  to  show  a  "final  determination  of  the 
rights  of  the  parties,"  within  Comp.  Laws,  § 
5024— Hunter  v.  Karcher  (S.  D.)  07  N.  W.  621. 

[iu]      I  Wis.;    1805.) 

Where  the  docket  of  a  justice  does  not 
show  the  nature  of  the  action,  whether  any  pleas 
were  made  by  the  parties,  nor  any  other  facta 
showing  jurisdiction,  the  judgment  rendered  is 
void.— .1  ones  v.  Hunt  (Wis.)  03  N.  W.  81. 
90  Wis.  199. 


JUSTIFIABLE  HOMICIDE. 

See  "Homicide,"  §§  14-18. 


JUSTIFICATION. 

By  sureties  on  appeal  bond,  see  "Appeal,"  $  07. 
on   bond   of  assignee,   see   "Assignment   for 

Benefit  of  Creditors,"  §  -1. 
For  libel  or  slander,  see  "Libel  and  Slander," 

s§  20,  21. 
Of  assault,  see  "Assault  and  Battery,"  §  2. 
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L. 


LABELS. 

See  "Trade-Marks  and  Trade-Names." 

LABOR. 

See  "Master  and  Servant." 


LACHES. 

See   "Equity,"   §§  49,   50;     "Limitation  of  Ac- 
tions." 


LANDLORD   AND   TENANT. 


i. 

ii. 


in. 


THE  RELATION,  §§  1,  2. 

EIGHTS  AND  LIABILITIES,  §§  3-13. 

1.  In  General,  §3  3-7. 

2.  Estoppel   to  Deny  Landlord's  Title, 

&  s 

3.  Repairs,  §§  0-11. 

4.  Improvements  by  Tenant,  §  12. 

5.  Dangerous  Premises,  §  13. 
LEASES,  S§  14-30. 

1.  In  General,  §§  14-19. 

2.  Covenants  and  Conditions,  §  20. 

3.  Termination   and   Surrender,   §§  21- 

24. 

4.  Extensions  and  Renewals,  §§  25-27. 

5.  Forfeiture,  §§  25-30. 
ASSIGNMENT    AND    SUBLETTING. 

§§  31-34. 
TENANCIES       FROM       YEAR 

YEAR.  §  35. 
TENANCY        FROM        MONTH 

MONTH.  §§  30,  37. 
TENANCIES     AT     WILL     AND     BY 

SUFFERANCE,  §§  38.  39. 
HOLDING  OVER,  §§  40-42. 
RENT.  55  43-51. 
LIEN  FOR  RENT  AND  ADVANCES, 

*S  52-57. 
RECOVERY  OF  POSSESSION,  §§  58- 

62. 
RENTING  ON  SHARES,   §§  63-65. 


TO 


TO 


IV. 

V. 

VI. 

VII. 

VIII. 

LX. 

X. 

XI. 

XII. 

See.  also.  "Forcible  Entry  and  Detainer"; 
"Use  and  Occupation." 

Adverse  possession  by  tenant,  see  "Adverse 
Possession."  §  19. 

Right  to  fixtures,  see  "Fixtures,"  §  3. 

Slander  of  tenant's  title,  see  "Libel  and  Slan- 
der," §  33. 

I.    THE  RELATION. 

§   1.    When  relation  exists. 
(Iowa;    1895.) 

An  agreement  whereby  a  party  had  the 
exclusive  right  to  mine  coal  under  certain  land 
for  20  years,  unless  the  coal  sooner  gave  out, 
and  to  use  in  connection  with  the  mine  five  acres 
of  the  surface  of  the  land  to  erect  buildings  there- 
on, and  to  build  and  operate  railroads  and  flow 
water  thereover,  for  a  certain  royalty  per  ton  of 
coal  mined,  not  to  fall  below  a  fixed  amount  per 
year,  payable  as  rent  for  all  the  privileges  grant- 
ed, created  the  relation  of  landlord  and  tenant, 
■i thin  Code,  §  2017.  giving  a  landlord's  lien  for 
"rent."— Lacey  v.  Newcomb  (Iowa)  G3  N.  \V. 
<  04. 


§  2.    Implied  tenancy. 

fa]     (Mich.;    1S95.) 

Where  a  teacher  is  given  possession  by 
the  school  district  of  the  rooms  in  the  school 
building,  other  than  the  school  room,  for  the 
purpose  of  enabling  him  better  to  perform  his 
duties  as  teacher,  and  there  is  no  letting,  in 
terms,  or  rent  reserved,  his  possession  is  that 
of  the  school  district,  and  the  relation  of  land- 
lord and  tenant  does  not  exist.— School  Dist. 
No.  11  of  Alpine  Tp.  v.  Batsche  (Mich.)  64  N. 
\V.   196. 

[b]     (K.  B.|    1895.) 

An  executory  contract  of  sale  of  land, 
whereby  the  purchaser  was  let  into  possession 
with  full  use  of  the  premises,  but  was  bound  to 
pay  a  stipulated  price  therefor,  and  to  pay  each 
year  "so  much  as  the  one-half  of  all  crops  on 
said  land  shall  amount  to,"  did  not  create  the  re- 
lation of  landlord  and  tenant. — Moen  v.  Lillestal 
(N.  D.)  65  N.  W.  694. 
5  N.  D.  327. 


II.    RIGHTS  AND  LIABILITIES. 

Liability  of  tenant  for  injury  to  land  rented  on 

shares,  see  post,  §  65. 
Notice  to  quit,  see  post,  §  61. 
Option  of  landlord  where  tenant  holds  over,  see 

post,  §  40. 
Waiver  of  lien  for  rent,  see  post,  §  56. 


1.  IN  GENERAL. 

§   3.    Injuries  to  premises. 

(Ion  a;    1895.) 

On  an  issue  as  to  a  tenant's  negligence 
in  causing  the  destruction  of  the  premises  by 
fire,  it  was  proper  to  admit  testimony  that  no 
water  was  kept  in,  or  watchman  stationed 
about,  the  building,  as  a  protection  against  fire. 
— Duer  v.  Allen  llowa)  64  N.  W.  682. 

§   4.    Disturbing  tenant's  possession. 

(Iowa;    1890.) 

Evidence  that  after  defendant  had  leas- 
ed to  plaintiff  part  of  a  building  to  be  erected,  re- 
serving a  portion  for  his  own  use,  and  before  the 
completion  of  the  building,  expensive  changes 
were  made  theiein;  ana  that  defendant  there- 
after used  more  of  the  building  than  was  re- 
served to  him  in  the  lease-  and  that  plaintiff 
kept  an  account  of  thf  s;,ace  occupied  by  defend- 
ant, but  made  no  charge  therein  for  such  extra 
space,  and  paid  rent  without  deducting  its  val- 
ue, and  made  no  claim  therefor  until  after  the 
end  of  the  term, — will  support  a  finding  that  de- 
fendant occupied  the  addiiional  space  under  oral 
agreement  made  at  the  time  of  the  alterations, 
and  in  consideration  thereof. — Roach  v.  Cam- 
eron (Iowa)  66  N.  W.  194. 

§  5.    Right  to  emblements. 

(Neb.:   1895.) 

A  tenant  for  years  of  mortgaged  land 
planted  a  crop  after  a  decree  foreclosing  the 
mortgage,  the  tenant  having  been  a  defendant  in 
the  foreclosure  suit.  The  land  was  sold,  and 
the  sale  confirmed,  while  the  crop  was  grov 
and  before  it  matured.  The  purchaser  permit- 
ted the  tenant  to  retain  possession,  merely  noti- 
fying him  that  he  (the  purchaser)  would  expi  et 
from  the  tenant  rent  in  money  or  in  kind.  Held 
that,  as  between  the  tenant  and  the  purchaser, 
the  former  was  entitled  to  the  crop. — Miinday  v. 
O'Neil  i Neli. i  63  N.  \V.  32. 
44   Neb.   724. 
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S   6.    WrouRful  eviction. 
1 1. 1     (Iowa |    isi.r.i 

\    i,     mt  .1     rhen    be   leaves   the 

■    tant  to 
re  he  has  left,  tl 
of  the    ban  other  < 

ugnin  '  -    will.    Tarpy    v.    Blume 

7m  \.  VV.  020. 
1 1' I     I  W  I-.:    1890.) 

i d  titute  an  ei  iel  ion  of  ■  tenant  by  a 

bihiK.ni,    which    will    authorize   a   rei 

i  mil  expulsion  is  not  neci 
i. Hi  any  act  on  the  part  of  the  landlord  la  suffi- 
cient   which  renders  the  premises  unfit   for  the 
purpose  for  which  they  wen  ompels 

their    abandonment    by    the    tenant.    Silber    v. 
Larkin  (Wis  I  68  N.  W.  406. 

|<-|     rwta.i    is!>i;.i 

When-    a    landlord,    wl wned    am 

building  adjoining  that  occupied  by  his  tenant, 
the  two  being  constructed  together,  tore  such 
building  down,  rendering  the  leased  bu 
unsafe  tor  oc<  upancy^  and  then  procured  its  con- 
ilemnnt'Kin  and  destruction  by  the  city  authori- 
ties, such  acts  constituted  an  eviction,  for  which 
the  tenant  may  recover  damages,  and  the  land- 
lord cannot  avail  himself  of  the  action  of  the 
city  authorities  as  a  defense.— Silber  v.  Larkin 
i  Wis.)  68  N.  W.    n mi. 


S  7. 


Damages. 


to]     (Mien.;    189S.) 

In  trespass  against  a  lessor  for  keeping 
the  lesser  ..ut  of  possession  of  the  lan.l.  the 
measure  of  damages  is  the  fair  value  of  the  nse 
of  the  land,  less  the  rent.  —  Taylor  v.  Cooper 
(Mich.)  62  N.  W.  157. 
104  Mich.  72. 
[b]     (Mien.:    1895.) 

In  trespass  against  a  lessor  for  keeping 
the  lessee  out  of  possession  of  the  land,  evidence 
as  to  the  probable  value  of  a  future  crop  which 
the  lessee  intended  to  raise  is  inadmissible  to 
show  the  value  of  the  use  of  the  land. — Taylor 
v.  Copper  i  Mich.)  G2  N.  W.  157. 
104  Mich.  72. 
[o]     (Mich.;    1S95.) 

In  trespass  against  a  lessor  for  keeping 
the  lessee  out  of  possession  of  the  land,  evi- 
dence of  the  amount  paid  by  the  lessor  to  anoth- 
er tenant  to  procure  a  surrender  of  a  lease  on 
other  lands  is  inadmissible  on  the  question  of 
damages. — Taylor  v.  Cooper  (Mich.)  62  N.  W. 
157. 

104  Mich.  72. 


2.  ESTOPPEL 


TO     DENY    LANDLORD'S 
TITLE. 


§  S.    Estoppel. 

[a]     (Mich.;    1S95.) 

Where  defendant  goes  into  possession  of 
land  under  the  guardian  of  minor  heirs,  he  can- 
not question  the  title  of  the  heirs. — Wolf  v.  Hol- 
ton  (Mich,  i  62  N.  W.  174. 
104  Mich.  107. 

[h]     (Neb.;    1897.) 

Defendant  pleaded  that  he  had  been  in- 
duced to  enter  into  the  lease  by  plaintiff's 
fraudulent  representations  that  he  owned  the 
premises,  whereas  in  fact  he  was  not  the  own- 
er, and  had  no  authority  to  lease  them;  that 
thereafter  the  defendant  had  accepted  a  lease 
from,  and  paid  rent  to.  the  true  owner.  Held 
not  to  state  a  defense,  there  being  no  averment 
that  the  lessee  had  not  entered  into  possession, 
or  that  he  had  been  kept  out  of  possession,  or 
evicted  by  the  holder  of  the  paramount  title,  or 
that  he  had  surrendered  the  lease.— Nissen  v. 
Turner  (Neb.)  69  N.  W.  778. 

[c]     (Neb.;    1897.) 

Where  the  lessee  has  entered  under  the 
lease,  and  has  not  surrendered  his  rights  there- 
under   nor     been     evicted,   he     cannot    defend 


.,   for   rent  on   the  gl 
h.r  ol   the  pri 
that    b  '    to    anoil  ..  r    v. 

el,.|     7H     N.      U 

Ml     1  \.  I>.:    iviT.i 

Where  the  pu  t  land  tinder  :t  cob- 

.1  a  .1 1  tak  m  actual  possession,  neither 

an  action 

default    under   bis  •■  atrai  I  j    r.   Ooop 

(N.  l>  1  7ii  N.  W.  L044. 
[el     fvVta.1    1895.) 

Defendant  contracted  in  writing  to  hold 

premises  under  plaintiff  as  "the  owner 

thereof,     and  to  nant," 

certain  conditions. 

H. I:. ni  was  estopped  to  deny  plaintiff's 

Ricketson   v.   Culligan   (Wis.)  02  N.    \V. 

87,  fe'j   Wis.  394. 


8.  REPAIRS. 

§   9.    Liability  of  lessor. 

la]     I  N.I..;    1895.) 

The  making  of  repairs  by  a  tenant  whoso 
lease  .|..es  not  require  it.  with  a  promise  to  pay 
a  portion  of  the  cost,  constitutes  a  sufficient  con- 
si.  1.  in  1  ion  for  an  oral  promise  by  the  landlord 
to  pay  the  rest  of  the  cost.— Woodworth  v. 
Thompson  (Neb.)  62  N.  \V.  450. 
II  Neb.  311. 

lb]      (Wis.;     IS!>7.) 

A  landlord  who,  at  the  request  of  his  ten- 
tint,  undertakes  to  put  on  a  new  roof,  is  liable 
for  injury  to  the  tenant  from  the  negligent  con- 
duet  of  the  work,  the  same  as  though  he  was 
bound  1.}  the  lease  to  d.  th  ,\  ork.  Wei  I  K. mi 
er  v.  Sat  a  It  i     CW  is.)  70  N.  W.  824. 

[c-l     OVlK.i    I89T.) 

A  landlord  is  not  relieved  from  liability  for 
injury  from  rain  to  the  tenant's  property  in  the 
building,  caused  by  the  negligent  manner  in 
which  a  roof  was  being  put  on,  though  the  work 
is  being  done  for  the  landlord  by  an  independ- 
ent contractor.— Wertheimer  v.  Saunders  (Wis.) 
70  N.  W.  824. 

§   10.    Action  for  breach  of  lessor's  cove- 
nant to  repair. 

[a]  (Iowa;    1895.) 

In  an  action  for  breach  of  an  agreement 
to  repair,  an  instruction  which  assumes  that 
plaintiff  "was  deprived  of  the  use  of  the  prem- 
ises." when  the  evidence  shows  that  he  was 
deprived  of  the  use  contemplated  in  the  lease, 
is  proper.— Leick  v.  Tritz  (Iowa)  62  N.  W.  S55. 

[b]  (Iowa;   1895.) 

The  measure  of  damages  for  the  loss  of 
the  use  of  leased  premises  is  "the  full  rental 
value"  of  the  premises  for  the  term,  and  if  the 
rent  has  not  been  paid  the  measure  of  damages 
is  the  difference  between  "the  actual  rental  val- 
ue (that  is,  the  value  of  the  use  of  the  premises) 
and  the  rent  reserved,  estimated  for  the  terms 
of  the  lease."— Leick  v.  Tritz  (Iowa)  62  N.  W. 
855. 

§    11.    Liability  of  lessee. 

[a]     (Neb.j    1895.) 

A  lease  providing  that  the  lessee  shall,  to 
a  specified  amount,  "put  cash  in  repairs"  on  the 
leased  premises,  confers  no  right  to  charge  the 
tenant  with  repairs  made  by  the  landlord.  — 
Schrage  v.  Miller  (Neb.)  62  N.  W.  1091. 

1  !   Xeb.  S18. 

[h]      (Neb.;    1SJ.7.I 

An  agreement  by  a  lessee  to  keep  the 
premises  in  good  repair,  and,  on  the  expiration 
of  the  term,  to  surrender  the  possession  in  as 
good  condition  as  they  were  when  he  entered, 
natural  decay,  wear,  and  tear  excepted,  does 
not  include  a' covenant  to  rebuild  1. nil. lings  de- 
stined without  his  fault.— Wattles  v.  South 
Omaha  Ice  &  Coal  Co.  (Neb.)  69  N.  W.  785. 
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4.  IMPROVEMENTS  BY  TENANT. 

§   12.    Option  to  purchase. 

(Iowa;    1S95.) 

A  lessee  cannot,  by  performing  acts 
which  his  lease  recites  shall  give  the  lessor  an 
option  to  purchase  his  improvements  at  an  ap- 
praised valuation,  insist  that  the  lessor  shall  so 
elect— Kellv  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
61  N.  W.  957,  93  Iowa,  436. 

5.  DANGEROUS  PREMISES. 

§   13.    Injuries  to  tenants  or  occupants. 

[aj     (Iowa:    ls!>.-,.> 

Defendants  leased  to  a  troupe  their  opera 
house,  which  had,  between  the  partitions  back 
of  its  stage,  an  opening  with  a  trapdoor  with- 
out any  railing.  This  opening  could  hare  been 
seen  by  the  troupe's  agent  when  he  made  the 
lease.  The  lease  required  the  lessors  to  furnish 
light  and  heat,  and  provided  that  the  stage  car- 
penter was  to  act  under  the  direction  of  the 
troupe's  stage  manager.  Held,  that  the  lessors 
were  not  liable  for  injuries  to  a  member  of  the 
troupe  from  falling  through  the  opening  be- 
cause the  passage  was  insufficiently  lighted. — 
Holton  v.  Waller  (Iowa)  64  N.  W.  633. 

Ill]     (Iowa;    1S95.) 

Where,  in  an  action  against  lessors  of 
an  opera  house  for  injuries  from  falling  through 
an  opening  not  properly  guarded,  in  an  unlight- 
ed  passageway,  the  comnlaint  alleges  that  plain- 
tiff is  a  member  of  the  lessee  opera  troupe,  evi- 
dence that  she  has  no  other  interest  in  the 
troupe  than  as  au  employe,  receiving  a  salary, 
is  inadmissible. — Holton  v.  Waller  (Iowa)  64  N. 
W.  633. 

Ic]     (Minn.;    1S9C.) 

When  there  is  nc  agreement  to  repair  the 
leased  premises  by  the  landlord,  and  the  landlord 
is  not  guilty  of  fraud  in  concealment  as  to 
their  condition,  and  defects  therein  are  ob- 
vious, the  landlord  is  not  liable  to  the  tenant, 
or  to  any  one  entering  under  the  tenant's  title, 
for  injuries  sustained  by  reason  of  the  defects. 
— Harpel  v.  Fall  (Minn.)  65  N  W.  913. 
63  Minn.  520. 

Id]     (Minn.:    1897.1 

Where  a  tenant  leases  the  fourth  story  of 
a  building  with  the  use  of  the  elevator  to  be 
operated  by  the  tenant  when  required  in  his 
business,  and  the  landlord  covenants  to  keep 
the  elevator  in  constant  repair  and  retains  gen- 
eral control  over  it,  there  is  not  such  leasing 
as  will  exonerate  the  landlord  from  all  responsi- 
bility for  the  safe  condition  of  the  elevator. — 
Olson  v.  Schultz  (Minn.)  70  N.  W.  779. 


III.    LEASES. 

Continuance    of   terms    of    lease    where    tenant 

Isolds  over,  see  post,  §  41. 
Recording  lease  as  prerequisite  to  lien  for  rent, 

see  post.  §  53. 
Contract  for  lease  not  to  be  performed  within 

a  year,  see  "Frauds,  Statute  of,"  §  26. 
Lease  by  executor,  see  "Executors  and  Admin- 
istrators," §  10. 
Measure  of  damages  for  breach  of  contract  to 

lease,   see   "Damages,"  §   18. 
Mining  leases,  see  "Mines  and  Mining,"  §§  3-5. 
Parol  leases,  see  "Frauds,  Statute  of,"  §  14. 
Power   of   partner   to   lease   firm   property,    see 

"Partnership,"  §  17. 
Transfer  of  good  will  under  mining  lease,   see 

"Good  Will." 

1.  IN  GENERAL. 

§   14.    In  general, 
laj     (Iowa;    1897.) 

Effect  is  to  be  given  to  both  the  written 
and    printed   provisions   of   a   contract   if  consis- 


tent with  each  other,  and  a  printed  clause  in  a 
lias.',  providing  that  a  failure  by  the  lessee  to 
perform  any  of  the  covenants  shall  authorize  a 
re-entry,  applies  to  a  written  provision  that  the 
lessee  shall  pay  all  taxes  before  they  become  de- 
linquent.— Heiple  v.  Reinhart  (Iowa)  69  N.  W. 
871. 

lb]     (Minn.;    1S97.) 

A  lease  providing  that  the  tenant  shall  hold 
for  five  years,  with  a  privilege  of  holding  longer, 
provided  he  perform  certain  conditions  as  to 
keeping  a  general  store,  is  a  lease  not  merely 
for  five  years,  but  for  such  time  as  the  lessee 
shall  personally  perform  the  conditions  specified. 
—Ely  v.  Randall  (Minn.)  70  N.  W.  98  >. 
Ic]     (Wis.;    1S97.) 

A  lease  of  an  office  in  a  building  on  the 
corner  of  W.  and  J.  streets,  providing  that,  if 
the  rent  of  any  office  on  J.  street  front  was  re- 
duced below  $1  per  square  foot,  or  any  room 
on  W.  street  front  below  $1.25,  or  any  corner 
room  below  §1.50,  "such  reduction  shall  also 
be  made  to  the  lessee  for  the  term  of  this  lease, 
*  *  *  but  this  agreement  shall  not  apply  to 
any  rooms  not  specifically  mentioned,"  contem- 
plates the  reduction  of  the  rent  of  a  room  only 
in  case  the  rent  is  reduced  on  a  room  of  a  sim- 
ilar class.— Goldsmith  v.  Southwell  (Wis.)  70  N. 
W.  72. 

§   15.    What  constitutes  lease. 

la]     (Iowa;    1894.) 

Plaintiff,  by  letter,  offered  to  rent  his 
farm  to  defendant,  and,  in  a  subsequent  letter, 
asked  defendant  to  make  an  offer.  Defendant 
by  letter  offered  a  certain  sum  annually  for 
three  or  five  years.  Plaintiff  replied,  "1  will 
lease  to  you  for  three  or  five  years,  as  you  pre- 
fer," at  the  price  named  in  the  offer;  and  de- 
fendant, in  reply,  told  plaintiff  that  he  could 
make  out  a  lease  for  five  years  accordingly. 
Plaintiff  then  wrotet  "You  have  rented  my 
place  for  five  years,"  and  told  defendant,  to  go 
ahead  and  attend  to  business,  and  spoke  of 
making  certain  improvements.  Held,  that  the 
letters"  constituted  a  lease. — Culton  v.  Gilchrist 
(Iowa i  01  N.  W.  384. 
92  Iowa,  718. 

lb]      (Midi.;    1895.) 

In  an  action  for  rent  it  appeared  that 
plaintiff  consented  to  the  assignment  of  a  non- 
assignable lease  of  the  premises  on  condition  that 
the  lessee  should  be  liable  if  the  assignee  failed 
to  pay  the  rent,  and  that  defendant  arranged  to 
buy  out  the  assignee;  and  plaintiff  testified  that, 
at  a  meeting  of  all  the  parties  for  perfecting  this 
purchase,  plaintiff  made  an  oral  lease  of  the  prem- 
ises to  defendant.  Defendant  testified  that  on 
this  occasion  plaintiff  consented  to  his  occupancy, 
but  was  to  look  to  the  original  lessee  for  the 
rent.  The  lessee  testified  that  plaintiff  agreed 
to  let  defendant  take  the  assignee's  place  on  con- 
dition that  the  lessee  be  liable  for  the  rent.  The 
assignee  surrendered  possession  to  defendant. 
Held,  that  the  question  whether  plaintiff  and  de- 
fendant entered  into  an  oral  lease  was  for  the 
jury  —  Ynuell  v.  Kridler  (Mich.)  63  N.  W.  439. 
105  Mich.  344. 

§   16.    Agreements  for  leases. 

In]     (Iowa:    1890.) 

The  follcv,  ing  writing:  "Agreement. 
this  is  to  sertifv  that  I  have  rented  my  farm 
for  the  year  1895  for  the  some  of  J300.00  pay- 
ment to  be  stated  in  contract  to  the  said  D. 
[Signed]  L.  M.."— is  a  memorandum  of  the  lease 
and  not  an  executed  lease. — Martin  v.  Davis 
(Iowa  l  65  N.  AY.  1001. 
tb]     (Iowa;    1S9C.) 

That  the  tenant  in  negotiations  for  the 
lease  of  a  farm  misrepresents  that  he  has  paid 
the  rent  of  the  farm  last  rented  by  him.  and  also 
that  he  owns  considerable  personalty  for  farm- 
ing, when  he  is  in  fact  insolvent,  entitles  the 
landlord  to  refuse  to  complete  the  lease. — Mar- 
tin  v.  Davis  (Iowa)  65  N.  W.  1001. 
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§    17.    Validity. 

|HI<,;     : 

i  i  shall  ii. .t   begin  till   tl out 

L»3    ilu  in         i   the  premi 

Of    want    Of    null. I. nil  i     I..  can-e    H    i- 

tains  ■  te  the 

buildin  i-  the  making  ..I   the  lease,   the 

time  I  layment  of  I  lently 

■rin.   is  fixed  by 
1  [ammond  v.    Barton  i  \\  is.)  87   N. 
W.   412. 

93  Wis.  183. 

§   18.    Terra — Commencement   in   fntnro. 

[a]     <\\.*.:    is!>r..i 

i  n.  in  which  recited  thai  plaintiff 

■  ■.    [el      demises,  a  ad  Ii  •     -"  to  del 
certain  premises,  "to  have  and  to  hold  the 

term  en  ling"  at  a  nami  d  i  spec- 

annual  rental  payable  in  monthly  install, 
incuts,  "said  rental  to  begin  when  the  bi 

.  ifter  di  scribed   i  hal 
paney,"  and  by  which  plaintiff  bound  himself  to 
,-r,Tt    upon   the   premii  i  :   a    factory   building  of 
Bed  dimensions  by  a  certain  date,  is  a  valid 
lease  in   prai  ieni  i   for  a  term  t.>  commi 
futuro,  the  essential  element  of  certainty  as  to 

immence nl  of  the  term  having  bei 

isfied   by   the  completion  of  the   building. — Ool- 
clough  v.  Carpeles,  61  N.  W.  836,  89  \\ 'is.  239. 

lb]     (Wis.;    1S96.) 

On  March  21.  L891,  defendant  took  a 
Iras.'  of  a  building  in  process  of  constru 
"for  the  term  of  five  years  from  completion  of 
said  building,"  paying  at  thai  time  a  sum  which 
was  indorsed  on  the  lease  as  "the  rjrst  month's 
rent."  thi  time  when  payment  of  rent  should 
begin  being  left  open.  On  June  1L1.  1891,  ii 
was  agreed  that  payment  for  rent  should  be- 
gin -May  11th,  nail  defendant  paid  a  second 
month's  rent,  indorsing  on  the  lease,  "Began 
paying  rent  May  11,  1891,"  and  occupied  the 
premises  till  May  31,  1893,  paying  renl  as  pre- 
scribed in  the  lease.  Held  a  valid  lease  in 
prsesenti  for  a  term  to  commence  in  futuro,  the 
necessary  elemenl  of  certainty  in  th"  com- 
emenl  of  the  term  being  satisfied  by  de- 
mt's  entering  and  paying  rent  under  tin 
lease.  Colclough  v.  Carpeles  (1895)  61  N.  W. 
836,  89  Wis.  239,  followed.— Hammond  v.  Bar- 
ton, 67  X.  \V.  411',  93  Wis.  183. 

§    19.    Modification. 
(Mini..:    1896.1 

A  lessee  for  a  term  of  years  having,  be- 
fore the  expiration  of  the  term,  become  insol- 
an.l  unable  to  pay  rent,  and  being  about 
to  abandon  the  premises  and  leaye  them  vacant 
(the  lease  not  binding  him  to  occupy  the  prop- 
erty for  any  purpose),  the  lessor  agreed  to  a 
modification  of  the  lease,  indorsed  therein, 
whereby  the  rent  for  a  number  of  future  years 
of  the  terra  was  reduced,  and  certain  repairs 
Mir-  made  by  him  on  the  property  neci 
to  protect  it,  as  asked  by  the  lessee:  and  there- 
upon the  lessee  continued  to  use  the  premises 
for  a  part  of  the  remainder  of  the  term,  when 
he  again  became  unable  to  fulfill  his  contract. 
Held,  that  the  modification  rested  on  a  sufficient 
consideration.— Ten  Eyck  v.  Sleeper  (Minn.i  li" 
X.  W.  1026. 


2.  COVENANTS   AND   CONDITIONS. 

Covenant  to  repair,  see  ant.,  §  Id. 

of  renewal,   see  post.  "5  26. 

Reservations   in   mining  leases,   see   "Mines  and 
Mining,"   §  4. 

§   20.    Heating  building. 
In]     (Iowa;    1896.) 

A  lease  ui  a  building  at  a  certain  rent,  pro- 
viding that,  until  the  lessor  should  heat  the 
building    with    steam,    the   rent    should    be   an- 


other smaller  sum,  does  not  require  the 

idition 
right  to  the  higher  rent. — G 
69  N.  W. 
1 1. 1     [Iaw*i    IS96.) 

The  burden  I  ihow  that  the 

failed  to  l.cai  the  buildini  tly  to 

entitle  him  to  an  Increase  of  rent,   which  was, 

Ii    .  .n.  d    upon    his    healing    the 

,  v.  Garrets.       [i     a  |  69  N.  W. 


3.  TERMINATION  AND  si  RRENDER 

Termination  of  tenancy  from  month  to  month, 
see  [iost,  §  37. 

§   21.    Abandonment. 
(Mich. |     IK!».-,.| 

One  leasing  B  farm  agreed  to  give  the 
landlord  as  rent  ■  certain  portion  of  the  crop. 
One  spring  the  weather  was  so  wet  that  he  did 
I...!   pm   iii   any   crop  i  irn,   which 

was    "drowned  out."      lie  then   rented   an    ! 
and  moved  his  family  there,  leaving  ■•■■ 
furniture   in   the   farm    house,    and    son.. 
farm  implemi  lome  poultry  on 

II.  locked  up  the  farm  house,  and  retained  the 
\fler  he  moved  to  the  hotel  he  did  some 
work  on  the  farm  in  repairing  fences  and  plant- 
ing corn,  lhlil.  that  he  did  not  abandon  the 
farm.— Hough  v.  Brown  (Mich.)  62  N.  \V.  14:i. 
mi  Mici,.  no. 

§  22.   Notice. 

la]     (><■■>.:    isii.-.a 

Where,  before  the  termination  of  a  lease. 
the  tenant  informed  the  landlord  thai  he  would 
remain  but  for  a  short  time  after  the  term,  and 
pay  rent  at  the  old  rate,  and  the  landlord  acqui- 
esced, the  tenant  was  not  required  to  give  notice 
of  his  intention  to  quit. —Montgomery  v.  Willis 
(Neb.)  63  N.  W.  794 
43  Neb.  434. 

lb]     (Neb.;    1K1KI.) 

In  a  l.as..  for  the  term  of  10  years  it  was 
provided  that  the  lessor  might  terminate  the  lease 
at  the  end  of  5  years  by  giving  lilt  days'    ; 
and  paying  the  lessee  the  value  of  such  improve 
ments  as  meantime  such  lessee  should  have  placed 
upon    the   premises.      Before  the  lessor  had   the 
right   to  give  the  required  notice,  the  lessee  as- 
signed his  interest  in  the  lease  to  another  party, 
wlio  in  turn  made  still  another  assignment  of  such 
interest.      Held    that,    upon    giving   notice   as    re- 
quired,  the  lessor  was   not   bound  to  pay   t 
1.  s-.ee  the  value  of  the  aforesaid  improvements  as 
an  indispensable  condition  precedent  to  his  right 
to  tern. mate  the  lease,  but   that,  having  tei 
in   a   court  of  equity   payment   for  the  imp 
in.  its   to   whomsoever   should   be   found  entitled 
thereto   in   such   amount   as   upon   an   accounting 
should  be  found  due,  the  court  had  jurisdicl 
.1.    fire  the  lease  to  have  been  terminated  at  the 
end  of  live  years  of  its  existence,   and  grant  full 

in  I   between  the  parties  litigant. — Estabrook  v. 
Stevenson  (Neb.)  66  N.  W.  286. 
47  Neb.  206. 

S   23.    Surrender. 

la]     (Midi.:    1*05.) 

In  an  action  for  rent  under  a  lease  for 
one  year,  it  appeared  that  defendant  held  over 
and  became  a  tenant  for  another  year,  but 
that  before  the  expiration  of  such  year  he  sur- 
rendered the  premises,  and  that  plaintiff  enter..  1 
and  ma  le  re], airs  thereon.  Held,  that  the 
that  defendant  had  knowledge  that  such  repairs 
were  being  made  does  not  amount  to  a  consent 
thereto  which  would  charge  him  for  the  rem 
of  the  unexpired  term  notwithstanding  plain- 
tiffs acceptance  of  the  surrender. — Schulenberg 
v.  Dffelmann  (Mich.)  64  N.  W.  460. 

lb]     (Minn.;    1895.) 

Where  it  appeared  in  an  action  for  rent 
that  on   the   tenants'   removal  the  landlord   ac- 
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ceptcd  the  key,  took  possession  of  the  building, 
repaired  and  remodeled  the  same,  and  permit- 
ted theater  posters  to  be  placed  in  the  win- 
dows, and  ordered  the  tenants  to  remove  their 
signs  from  the  building,  a  finding  of  surrender 
and  acceptance  thereof  was  warranted,  though 
before  the  removal  the  landlord  objected  there- 
to.— Lnffertv  v.  Hawes  (Minn.)  65  X.  \V.  ST. 
63  Minn.  13. 

[c]     (Wis.;    1895.) 

Where  deferdant  was  in  possession  of  a 
building  under  a  lease  for  a  term  of  years,  re- 
tained the  keys  and  the  actual  possession  of 
the  lower  floor,  where  the  office  was,  the  fart 
that  he  moved  out  his  stock  and  paid  rent  up  to  a 
certain  date,  under  a  verbal  agreement  between 
him  and  the  lessor  that  the  lease  should  deter- 
mine at  that  date,  but  that  defendant  could  re- 
main in  the  office  until  the  building  was  rented, 
is  not  a  surrender  by  operation  of  law,  within 
Rev.  St.  §  2302,  providing  that  no  interest  in 
lands  shall  be  surrendered  unless  by  operation 
of  law  or  by  conveyance  in  writing. — Buruham 
v.  O'Gradv  (Wis.)  63  N.  W.  1049. 
90  Wis.  461. 

§  24.    Acceptance  of  surrender. 

[a]     (Mich.:    1S93.) 

A  lease  of  a  mine  provided  that  it  should 
terminate  60  days  after  delivery  of  a  writter 
surrender  to  lessor,  and  payment  of  all  roy- 
alties due;  the  machinery  erected  by  lessee  not 
to  be  removed  before  such  surrender  and  pay- 
ment. After  defendant  had  given  notice  of  sur- 
render, an  arrangement  was  made  by  which  he 
was  to  run  the  pumps  for  a  week,  and  his  ac- 
count therefor  was  allowed,  whereupon  he  re- 
moved the  machinery,  and  paid  up  royalties  due. 
Held,  that  the  allowance  ol  the  pumping  chargi 
and  receipt  for  royalties  was  a  ratification  of 
defendant's  surrender,  and  that  his  failure  t< 
pay  ilie  royalties  prior  to  or  concurrently  with 
the  removal  of  the  machinery  was  but  a  nominal 
damage  to  plaintiff. — Pendill  v.  Lucy  Min.  Co. 
(Mich.)  d2  N.  W.  1024. 

105  Mich.  221. 
£b]     (Neb.;    1S95.) 

Where  a  landlord  accepts  the  possession 
of  leased  premises  without  objection,  he  will  be 
deemed  to  have  waived  his  right  under  the  lease 
to  a  notice  of  the  tenant's  intention  to  quit.  — 
Elgutter  v.  Drishaus  (Neb.)  03  N.  W.  19. 

44  Neb.  378. 


4.  EXTENSIONS  AND   RENEWALS. 

§   25.    Privilege  of  renewal, 
(Minn.;   1895.) 

A  stipulation  that,  if  the  leased  prem- 
ises are  not  sold  or  leased  at  the  expiration  of 
the  term,  the  lessee  is  to  have  the  lease  re- 
newed for  a  term  of  one  year  more  on  the  same 
terms,  is  not  a  present  demise  for  a  second 
year. — Swank  v.  St.  Paul  City  Ry.  Co.  (Minn.) 
63  N.  W.  10S8. 

61  Minn.  423. 

§   26.    Covenants  of  renewal, 
[a]     (Mich.:    189(5.) 

A  lease  for  a  term  of  years  provided  that 
the  lessor,  his  "executors,  administrators,  or  as- 
signs," should  have  the  option  at  the  end  of  the 
1 1  tin  to  purchase  from  the  lessee,  "his  executors, 
administrators,  or  assigns,"  the  buildings  erect- 
ed, at  a  valuation,  and  on  such  purchase  to  re- 
enter; that  should  the  lessor,  his  executors, 
etc..  elect  not  to  purchase,  the  lease  should 
stand  for  another  like  term  at  a  rental  value 
to  be  determined  by  a  reference,  the  same  elec- 
tion to  purchase  being  reserved  at  every  succeed- 
ing term;  and  that  the  lease  should  be  void  for 
failure  to  perform  all  the  covenants.     The  rent 

reserved  to  the  lessor,  his  i  tcecutors,  admin- 

>rs,  or  assigns,  and  not  to  his  heirs.     Held, 

that  the  lease  did  not  provide   for  perpetual  re- 


in wals,  but  terminated  on  the  death  of  the  par- 
ties.—Brush  v.  Beecher  (Mich.)  68  N.  W.  420.. 

Il>]      (Mich.;    1S9G.) 

A  covenant  in  a  lease  for  a  term  of  years 
will  not  be  construed  as  providing  for  perpetual 
renewals  of  the  lease,  in  the  absence  of  clear, 
unequivocal  language  to  that  effect. — Brush  v. 
Bi  echer  (Mich.)  OS  N.  W.  420. 
tc]     (Nob.;    1895.) 

A  lease  providing  that  the  tenant  should 
have  the  premises  for  two  years,  "with  the  re- 
fusal of  leasing  said  property  for  the  term  of 
two  years  longer,"  and  providing  that  "if  the 
tenant  holds  over  the  term  of  two  years  *  *  * 
this  lease  shall  be  binding  upon  both  parties  for 
the  next  two  years,"  constituted  an  absolute 
lease  for  two  years,  and  an  agreement  on  the 
part  of  the  lessor  that  at  the  expiration  of  that 
term  he  would  release  the  premises  to  the  ten- 
ant on  the  conditions  of  the  first  term. — Steen  v. 
Scheel,  64  N.  W.  957,  46  Neb.  252. 

§  27.    By  holding  over. 

[a]  (Mich.;    1895.) 

When  a  lease  provides  for  a  renewal  there- 
of upon  the  giving  by  the  lessees  of  notice  of  their 
option  to  that  effect,  the  mere  holding  over  by 
them  of  the  premises  does  not  show  that  the 
lease  has  been  extended  for  a  subsequent  term. 
-Cooper  v.  Joy  (Mich.)  63  N.  W.  414. 
105  Mich.  374. 

[b]  (Neb.;    1895.) 

Where  a  lease  provided  that  the  lessor 
would  release  the  premises  to  the  tenant  at  the 
expiration  of  the  term  on  the  conditions  of  the 
first  term,  and  for  the  same  period,  and  that  if 
the  tenant  held  over  the  first  term  the  lease 
should  be  binding  on  both  parties  for  another 
term  of  the  same  length,  and  the  tenant,  before 
the  expiration  of  the  term,  removed  his  prop- 
erly from  the  leased  building,  and  locked  the 
building  up,  and  thereafter  occupied  no  part  of 
it,  nor  exercised  control  thereover,  further  than 
to  retain  the  key  for  two  months,  at  the  end  of 
which  time  it  was  sent  to  the  lessor,  the  tenant 
was  not  liable  for  a  succeeding  term. — Steen  v. 
Scheel,  64  N.  W.  957.  46  Neb.  252. 


5.  FORFEITURE. 

§   28.    Unauthorized  subletting. 
(Mich.:    1894.) 

Where  a  lease  of  a  hall  to  a  voluntary 
society  restricted  its  use  to  lodge  meetings  and 

socials,  and  provided  that,  if  the  lessee  should 
sublet  for  other  than  society  purposes,  without 
written  consent,  the  lease  should  be  forfeited, 
evidence  of  a  misuser  by  some  of  the  joint 
owners  of  the  term  in  holding  a  dance  in  the 
hall  without  written  consent  is  not.  in  the  ab- 
sence of  evidence  that  the  ball  was  sublet  for 
that  purpose,  sufficient  to  warrant  a  submission 
of  an  issue  on  the  forfeiture  of  the  lease. — Som- 
mers  v.  Reynolds  (Mich.)  61  N.  W.  501. 
103  Mich.  307. 

§  29.    Nonpayment  of  taxes. 
(Iowa;    1895.) 

Where  a  lease  for  the  life  of  the  lessee 
recites  that  the  consideration  thereof  is  a  deed 
by  the  lessee  of  her  interest  in  the  premises,  ex- 
cept :i  life  estate  therein  under  the  lease,  and  it 
is  provided  in  the  printed  part  of  the  lease  that 
the  lessee  shall  keep  the  premises  in  re  iair, 
and  that,  on  a  breach  by  the  lessee  "of  any  of 
the  covenants  herein  contained,"  she  will  sur- 
render possession,  and  following  is  a  written 
clause,  providing  that  "as  a  further  considera- 
tion U.  | lessee]  hereby  agrees  to  pay  all  taxes 
*  *  *  which  may  be  *•  *  *  assessed  against 
said  premises,  *  *  *  before  they  become  de- 
linquent," which  is  followed  by  a  separate  writ- 
ten clause,  providing  that  the  1 
tlie  repairs,  and  that  "a  failure  so  to  do  shall 
work  a  forfeiture  of  t3  the  lessor  can- 
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.  Reed  (1  I,  W.  33L 

„   30.    Waiver. 

I  n|     i  wi.li.:    18060 

w  TviiiL-  a  right  of 

i    rent  in  ad  van 
i  ut  in  ad  i  e  oce  "i  (i  i 

the  n i mi v   pent,  he  u aives  his  rigl  I 

i  he   pi  riod 



Vlieh.)  62  N.  \\ 
104  Mich.  90. 

1 1. 1     (Minn,  i    1807.1 

A    landlord,   upon   default  of  thi 

of  rent  and  i  d  judgment 

fixing  the  amount  due,  and,  upon  fai 

-  to  pay  w  itliin  the  til  I  by  the  com  t. 

he  obtained,  and  took  possession  an 

their   interest    under   the    lease 
and  in  the  I  I  by  them 

Ihlil,    thai  lived   strict    forfeiture 

and  right  of  i  n  ed  by  thi 

accepted  the  unexpired  term,  and  the  buildings 
erected  by  the  lessees,  in  full  satisfaction  of  his 
-Cook  v.  Parker  (Minn.)  69  N.   W.  1000. 


IV.    ASSIGNMENT    AND    SUBLETTING. 

Forfeiture  for  unauthorized  subletting,  see  aute, 
|  28. 

§   31.    Requisites  of  assignment. 

I  A\  i  :.:     1806.) 

1  i  der  R<  v.  St.  §  2",n:2,  providing  that  no  es- 
tate or  interest  in  lands  shall  be  surrender  id  un- 
less by  act  or  operation  of  law,  or  by  d 
conveyance  in  writing  subscribed  by  the  party 
surrendering  the  same,  or  by  his  lawful  agent, 
thereunt.i  authorized  by  writing,  a  lessee  under 
a  written  lease  remains  liable  thereon  to  tn 
sor  after  an  assignment  of  the  lease  to  a  third 
person  as  subtenant,  where  the  consent  of  the 
lessor  to  such  transfer,  indorsed  on  the  lease, 
expressly  so  provides,  regardless  of  any  oral 
agreement  between  the  lessor  and  agents  of  the 
lessor,  not  shown  to  have  written  authority  from 
him  to  make  such  agreement. — Lovejoy  v.  Mc- 
Oarty  (Wis.)  68  N.  W.  1003. 

§   32.    Consent  of  lessor. 
(Mich.;    1894.) 

A  lease  of  land  on  shares  is  not  as- 
signable by   the  lessee  without    the  consent  ol 

ssor. — Lewis  v.  Sheldon  (Mich.)  CI  N.  W. 
269. 

103  Mich.  102. 

§  33.    Construction  and   operation  of  as- 
signments. 

[a]     (Iowa;    1896.) 

A  lease  of  a  coal  mine  obligated  the  les- 
sor not  to  lease  to  any  otber  party  any  coal  land 
to  be  operated  during  the  life  of  the  lease,  and 
uted  the  lessee  from  "dividing  his  time  or 
attention  with  any  other  mine,"  for  the  reason 
that  lessor's  rent  depended  on  the  number  of 
bushels  mined  The  lessee  assigned  his  iuter- 
ests  in  the  lease,  and  the  assignees  sought  to  re- 
strain him  from  operating  another  mine,  on  the 
ground  that  he  was  still  bound  by  the  original 
lease.  Held,  that  no  right  to  insist  on  the  ob- 
ligation between  lessor  and  lessee  was  transfer- 
red to  the  assignees,  but  that  they  acquired  sim- 
ply such  rights  as  their  assignor  had  under  the 
lease,  and  were  bound  In  bis  stead  by  it 
gations.— Findlay  v.  Carson  (Iowa)  66  N.  W. 
750. 

|l»]     (Minn.;   1S96.) 

Whenever  a  lessee  transfers  and  as- 
signs the  whole  term  for  which  he  has  leased 
premises,  reserving  no  reversionary  interest 
whatsoever  to  himself,  the  right  of  re-entry 
for  a  breach  of  a  condition  subsequent,  cannot 


<-'o.   f.  Au- 
burn Iron  Co.  iM, on. i  '.;  N.  U    221. 
linn.    104. 

§  34.    Liability  of  subtenant. 
(Neb.i    1805.) 

of  the 
ind  is  bound  by 
if,  —  Bluchford   v.   l<'reuzer 
U      I  H.l. 
li  Neb.  829. 


V.    TENANCIES   FROM    YEAR   TO 
YEAR. 

§  35.    When  created, 
[nj     (Neb.  |    1803.) 

the   expiration  of  a   ' 

infon 1  the  landlord  thai  he  would 

!  but  for  a  -h  it  period  after  Buch  expira- 
tion, dining  which  he  would  pay  rent  at  the  old 
rate,   a nd    ,  hi  ird   acquii  Bced,   a    ten 

fri  m;i  dgom- 

ery  v.  Willis  (Neb.)  63  N.  W.  701. 
45  Neb.  434. 

[1>]     (\el..:    1890.) 

V,  here    the   guardian    of   the   heirs  of  a 

il  -ut  owni  vho  was  supposed  to 

bi    'lead  executed  a   lease  of  the  land  tor  five 

ore  the  expiration  thereof  the 

owner  returned,  and  thereafter  accepted  rental 
under  the  lease,   though  the  lease   was  void,  a 
tenancy  from  year  to  year  was  thereby  Created. 
—Farley  v.  McKeegan  (Neb.)  07  N.  W.  101. 
48  Neb.  237. 


VI. 


TENANCY  FROM  MONTH  TO 
MONTH. 


§  36.    Creation, 
[a]     (Mich.:    1S!>7.» 

There  is  no  evidence  for  an  instruction  as 
to  a   letting  from   month  to  month,    plaintiff's 

testimony  being  that  it  was  agreed  defendant 
might  use  a  stairway  on  paying  $20  per  month 
for  a  year,  and  defendant's  being  that  there 
was  no  agreement  about  the  use  of  the  stair- 
way, but  that  he  paid  for  the  use  during  two 
months,  and  that,  ou  his  refusing  to  sign  an 
agreement  for  a  year,  plaintiff  said.  "The  only 
way  you  can  have  it  is  to  pay  your  rent,  and,  if 
you  do  not  pay  the  rent,  I  will  lock  the  door, 
-  $20  per  month";  the  former  being  evidence 
of  a  letting  for  a  year,  and  the  latter  of  an 
agreement  in  the  nature  of  a  license,  termina- 
ble without  notice  on  failure  to  pay  rent. — 
Hirschfield  v.  Franks  (Mich.)  70  N.  W.  S04. 

[bj      (Minn.:    ]S»4.) 

The  fact  that  the  tenant  remained  in 
possession  of  urban  property  two  months  after 
the  end  of  the  base,  paying  rent  each  month 
at  the  rate  provided  for  in  the  lease,  creates 
merely  a  tenancy  from  month  to  month. — 
Backus  v.  Sternberg  (Minn.)  01  N.  W.  333. 
59  Minn. 

§  37.    Termination, 
[a]     (S.  D.;   1896.) 

A  statement  by  a  lessee  from  month  to 
month,  that  he  "guessed  he  would  have  to  give 
up  the  house,"  is  not  a  sufficient  notice  of  an  in- 
tention to  terminate  the  lease. — Hunter  v. 
Kareher  (S.   D.)  67  N.  W.  621. 

£b]     (S.  D.;   1S!><;.> 

A  lessee  under  a  verbal  lease  from  m  inth 
in  month  gave  notice  on  June  5th,  of  an  i 
tion  to  terminate  the  lease,  but  left  his  personal 
in  the  housi  after  duly  1st,  and  the 
premises  were  occupied  by  his  wife  during  that 
month.  Held  that,  as  the  lease  was  by  opera- 
tion of  law  renewed  on  July  1st,  before  the  ex- 
piration of  the  30  days  required  by  Comp. 
Laws,  §  3742,  to  terminate  such  tenancies  after 
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notice,  the  lessee  was  liable  for  the  July  rent. — 
Hunter  v.  Karcher  (S.  D.)  67  N.  W.  621. 


VII.    TENANCIES  AT  WILE  AND  BY 
SUFFERANCE. 

§  38.    Tenancies   at   will. 
taj     (Midi.!    is!i:.i 

An  oral  agreement  by  which  a  life  tenant 
leased  the  premises  to  persons  already  in  pos- 
session during  the  full  term  of  his  life,  in  con- 
sideration  of  which  they  were  to  care  for  him 
at  a  certain  price  per  week  whenever  he  chose 
to  occupy  certain  rooms  reserved,  being  void 
under  the  statute  of  frauds,  and  no  rental,  due 
at  stated  periods,  being  reserved,  does  not  fix 
any  definite  term  of  occupancy,  but  creates  a 
tenancy  at  will. — Barrett  v.  Cox  (Mich.)  70  N. 
W.  -146. 

[b]      (Mich.:    1897.) 

A  lease  for  21  months,  void  for  want  of 
authority  in  the  lessor's  agent,  recited  a  cove- 
nant "to  pay  as  rent  for  said  demised  prem- 
ises Hie  sum  of  $2,475,  payable  in  monthly 
installments  of  $75  for  the  first  nine  months 
of  said  term,  and  $150  per  month  for  the  last 
12  months  of  said  term,  all  payable  monthly  in 
advance."  The  lessee  paid  rent,  occupied  the 
premises  for  more  than  12  months,  and  then 
vacated  them.  HcliI,  that  a  tenancy  from  year 
to  year,  on  the  terms  of  the  renting  for  the 
first  year,  was  not  thereby  created,  but  the  ten- 
was  at  will,  and  hence  the  lease  was  ad- 
missible in  an  action  for  use  aud  occupation. — 
Mcintosh  v.  Hodges  (Mich.)  70  N.  W.  550. 

§  39.    By  sufferance. 
(Mich.;   18!>5.) 

One  who  has  been  given  possession  of  a 
building  as  employe  of  the  owner,  without  any 
relntion  of  landlord  and  tenant  being  created, 
becomes  a  tenant  by  sufferance  by  continuing 
to  hold  possession  after  termination  of  his  em- 
ployment.—School  Uist.  No.  11  of  Alpine  Tp.  v. 
Batsche  (Mich.)  64  N.  W.  196. 


VIII.    HOLDING    OVER. 

Creation  of  tenancy  at  will,  see  ante,  §  3S. 

by  sufferance,  see  ante,  §  39. 

from  month  to  month,  see  ante,  §  36. 

from  year  to  year,  see  ante,  §  35. 

Extension  or  renewal  by  holding  over,  see  ante, 


§   40.    Option  of  landlord. 
(Neb.i    1S97.) 

The  landlord  may,  at  his  option,  treat  a 
tenant  holding  over  as  a  tenant  for  another 
term  or  a  trespasser. — Bradley  v.  Slater  (Neb.) 
70  N.  W.  258. 

§  41.    Continuance  of  terms  of  lease, 
la]     (Mich.;    1895.) 

Defendant,  who  had  a  lease  from  plain- 
tiff for  a  term  of  years,  notified  his  subtenant 
that,  as  his  lease  would  expire  on  May  ist, 
the  subtenant,  if  he  wanted  to  remain,  must  ar- 
range with  plaintiff.  The  subtenant,  on  May 
2d  (the  1st  of  the  month  being  Sunday),  was 
moving  his  goods,  when  plaintiff's  agent  came 
to  the  premises,  and  took  down  the  "To  let" 
sign,  and.  on  being  asked  why  he  did  this,  re- 
!  lied  that  the  premises  had  been  relet  to  de- 
fendant.  The  subtenant,  believing  defendant 
v.-uuld  not  want  possession  at  once,  did  not  move 

is   till    May   Hth.      May   5th     defendant 

learned  that  his  subtenant  had  not  vacated  the 
pn  raises.  Held  that,  as  the  subtenant  had  re- 
i  lined  because  of  the  misrepresentation  of  de- 
fi  lull's  agent,  his  possession  was  not  such  a 
hoi  ling  over  as  would  constitute  a  new  lease  by 
defendant  for  a  year.    Montgomery  and  Hook- 
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er,  JJ.,  dissenting. — Campau  v.  Michell  (Mich.) 
61  N.  YV.  890. 

103  Mich.  617. 
[bj     (Neb.t    18!)5.) 

In  an  action  for  rent,  founded  on  a  hold- 
ing over,  where  the  answer  admitted  the  hold- 
ing over  but  alleged  a  new  agreement  as  to  the 
continuance  of  the  tenancy,  the  burden  of  proof 
was  on  the  landlord  to  establish  the  holding  over 
on  the  old  terms. — Montgomery  v.  Willis  (Neb.) 
63  N.  W.  794. 

45  Neb.  434. 

[c]  (Neb.:   1897.) 

When  a  tenant  holds  over  with  consent,  ex- 
press or  implied,  of  his  landlord,  the  law  pre- 
sumes a  continuation  of  the  original  tenancy  for 
another  term,  and  on  the  same  conditions. — 
Bradley  v.  Slater  (Neb.)  70  N.  W.  25S. 

[d]  (Neb.;    1897.) 

But  this  presumption  may  be  overthrown 
by  evidence  of  an  agreement  by  the  tenant  with 
the  landlord  to  pay  rent  only  for  such  time  as 
he  should  hold  over. — Bradley  v.  Slater  (Neb.) 
70  N.  W.  258. 

[e]  (Neb.  i    1S97.) 

But  the  presumption  is  not  overcome  by 
proof  that,  before  the  expiration  of  the  term, 
the  tenant  told  the  landlord  that  he  had  purchas- 
ed other  premises,  and  would  not  hold  under  the 
lease  for  another  term,  but  that  the  premises 
purchased  would  not  be  ready  for  occupancy 
when  the  lease  expired;  and  that  he  held  over 
for  two  months  without  any  express  agreement, 
but  with  the  landlord's  knowledge,  and  without 
his  protest.— Bradley  v.  Slater  (Neb.)  70  N.  W. 

§  42.    Waiver  of  right  to  rent. 

[a]     (Mich.;    1897.) 

A  tenant  under  a  lease  containing  a  provi- 
sion for  renewal,  who  remained  in  possession 
after  the  expiration  of  the  term  without  any 
written  extension,  and  then  removed,  may  de- 
feud  against  an  action  on  the  lease  to  recover 
rent  accruing  after  his  removal  by  showing  that 
at  the  expiration  of  the  term  the  premises  were 
untenantable,  and  he  remained  in  possession  under 
an  agreement  by  the  landlord  to  repair,  in  which 
case  the  lease  was  to  be  renewed,  and  that  the 
landlord  failed  to  perform  the  condition. — Fish- 
er v.  Nergararian  (Mich.)  70  N.  W.  1009. 

lb]      (Minn.;    1895.) 

Evidence  that  plaintiff  wrote  to  defend- 
ant, his  landlord,  that  he  would  vacate  at  the 
expiration  of  the  lease,  "or  within  a  few  days 
of  the  time,"  and  that  defendant  made  no  reply, 
but  advertised  the  premises  for  rent;  that  plain- 
tiff held  over  a  few  days,  and  later  received  a  let- 
ter from  defendant  relative  to  the  property,  but 
asserting  no  claim  for  rent  during  such  period; 
and  that  claim  therefor  was  not  made  for  two 
years  thereafter,— will  support  a  finding  that  de- 
fendant waived  the  right  to  rent  for  the  period  of 
holding  over.— Dobbin  v.  McDonald  (Minn.)  62 
N.  W.  437. 

60  Minn.  380. 


IX.    RENT. 

Right  to  interest  on  rent,  see  "Interest,"  §  3. 
Waiver  of  right  to  rent  where  tenant  holds  over, 
see  ante,  §  42. 

§  43.    In  general, 
[al     (Mich.;    1897.) 

Plaintiff  cannot  recover  rent  of  defendant, 
where,  after  letting  to  him  the  use  of  stairway 
in  plaintiff's  building,  plaintiff,  by  lease,  gives 
complete  control  of  the  stairway  to  another. — 
Hirschfield  v.  Franks  (Mich.)  70  N.  W.  894. 
[b]     (S.  D.;    1S97.) 

Payment  or  tender  of  the  rent  by  the  les- 
see within  three  days  after  the  notice  to  quit, 
given  under  Comp.   Laws,  §  0073,   for  nonpay- 
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rved,  prevents  a  fori''     tin       1 

s  Co.  v.  loung  IS.  D.I  7u  N.  W.  ML1. 

I  I  led  agreement*  to  pay  rent. 

i  Ml,..  BOB.) 

Win  re  a  landlord  gave  :i  tenant  under  a 

he  tenant  was  ti up 

be  landlord  sln.nl. I  per. 
notio    to  quit  within  a  certain  timi 
.hi  failure  of  the  tenant  to  vat  t  d  him 

1    hi    remained  in  p  ir,  the 

renl  should  be  $75  p  ir  month,  una  subseqt 

id for  '  oi  ■  ible  ent  ry  and 

ful   de  i which    was  appealed    to   the   bu- 

pren url    the  tenant  remaining  in 

in  the  meantime  without  paying  rent,  the  land- 

inJ t,  on  affirmanc i<  at  in 

recover  of  the  tenant  at  the  i 
$7.~i  per  month  for  his  occupation  oi 

isrs  fi i  the  time  of  the  last  notice  t <,  the  time 

it  his  ,  i,  .-li'-M.— Johnson  v.  Johnson  (Minn.) 
64  N.    W 

62  Minn.  302. 

§   45.    Untenantable    condition    of    prem- 
ises. 
(Mini,.;     1895.) 

Where  ■■>  monthly  lease,  with  rent  paya- 

hl i  the  1st  day  of  each  month,  provided  that 

the  lessor  should  furnish  sufficient  heal  for  the 
premises,  and  'lie  lessor  failed  to  furnish  heat 
at  times  from  December  to  February  6th,  when, 
by  reason  of  the  failure,  the  premises  became 
untenantable,  and  the  lessee  vacated  them,  the 
lessee  was  not  liable  for  rent  after  the  vacation. 
-Rass  v.  Rollins  (Minn.)  05  N.  W.  348. 

63  Minn.  220. 

§  46.    Abatement. 

[a]     (Midi.!    I  NOB  J 

Wheie  a  lease  provided  for  the  payment 
of  rent  monthly  in  advance,  and  the  lessors 
served  notice  to  quit,  ami  excluded  the  lessees 
d  portion  oi  the  premises,  they  can  r  ovei 
rent  only  for  that  portion  occupied,  and  for  the 
length  of  time  so  occupied,  by  the  lessees  after 
service  of  the  notice,  and  not  for  the  full  month. 
— Wreford  v.  Kenricfe  (Mich.)  65  N.  W.  234. 
1 1>|     (Neb.;    1897.) 

Where    a     substantial    portion    of    leased 

premises  is  destroyed  without  the  fault  of  the 

ei     h  titled  to  an  apportionment  of  the 

■nt  accruing  thereafter,  in  the  absence  of  an 

press  assumption  by  him  of  the  risk  of  such 

■  '.    truction.      Post,  C.   J.,  and  Irvine  and   Ry- 

< '0.,  dissenting.— Wattles  v.  South  Omaha 

Ice  &  Coal  Co.  (Neb.)  69  N.  W.  785. 

§   47.    Action  for  rent. 
In]      (Minn.:    1895.) 

On  breach  of  a   covenant  to  renew   the 
the     nd  of  the  term,  and  on  surrender 
of  the  premises  by  the  lessee,  the  lessor  cannot 
suo    for   rent    under   the   lease.  —  Swank   v.   St. 
Paul  Ci  v  Ry.  Co.  (Minn.)  03  N.  W.  1088. 
01    Minn. 
1 1, 1     (\,-l>.:    1897.) 

Uonl  is   not,   upon  the  abandonment 
of  the  den  by  the  tenant  in  viola- 

tion of   his   contract,   required  to  relet  for  the 
pn  tection   i  I'  the  latter,   but  may,  at  his  elec- 
tion, suffer  the  premises  to  remain  vacant,  and 
ev  his  rent  for  the  remainder  of  the  term, 

by  me i     a  action  on  the  lease. — Merrill  v. 

Willis  (Nob.,  TO  N.  W.  914. 


S  48.   Pleading. 

I  :i  I     (Minn.:    !S95.) 

An  misui  r,  iii  an  action  for  rent,  alleg- 
ing   that    while    defendants   were  in  possession 
them  the  second  floor  of  the 
building,  and   I  'its   1  it  to  another;  that,  at  the 
trrendered    the   rest   of  the 
I   '     "red  to   plaintiff  the  key  of 
bat   plaintiff    accepted    the 
and   to,  1.   i  ssion  of  the  building,  and 


remodi  l  defends  i 

iroad  enough 

iv  v.  liawei  (.Minn. i 

•linn.    13. 
1  I,  I     (Minn. |    tsiiT.i 

In  an  action  by  ■  landlord  »-  -iant 

tween  ion  in  the  anan er  that  tl 

fendai  ed  for  ret 

for  repairs  made  by  the  defendant   for  which 
-I   to  pay   him.  -Hausman   v. 
Mulheran  (Minn.)  To  X.  \\ 

§  49.   Evidence. 

In]     Oil, ,n.:    189(1.) 

Where  thi  to  an  action  for  rent 

was  thai  thi 

nn  nl  iliat  thej  should  be  used  lor  immoral  pur- 
and  were  so  used  with  plaintiff's  consent, 
the  reputation  of  the  place  an 
the  neighbors  was  competent  to  -now  its  im- 
morality.—Egan  v.  Uordan  (Minn.)  68  N.  W. 
LOSS. 

[b]  (Minn.;    L806.) 

The  defense  to  an  action  for  rent  being 
that  the  premises  were  leased  for  immoral  pur- 
noses,  and  were  so  used,  and  it  appearing  that 
the  least cupied  the  premises,  and  apparent- 
ly carried  on  the  same  business  upon  them,  be- 
|  fore  as  well  as  after  the  execution  of  the  '• 
evidence  of  the  reputation  of  the  place  for  im- 
morality before  the  lease  was  executed,  and 
while  the  lessee  occupied  it.   wi  ible. — 

Egan  v.  (Ionian  (Minn.)  OS  N.   \Y.   103. 

[c]  (Minn.:    i^tir.. 

The  defense  to  an  action  for  rent  being 
that  the  promises  were  lease. l  for  Immoral  pur- 
poses, and  were  so  used,  evidence  of  act 
on  the  premises  tending  to  show  that  the  place 

potent   to   prove   its   character,   though    plaintiff 
was   absent   when    the  committed.— 

Egan  v.  (Jordan  (Minn.)  OS  N.  W.  103. 
lill     (Minn.:    tstiil.i 

The  defense  to  an  action  for  rent  being 
that  the  premises  were  leased  and  used  for  im- 
moral purposes,  and  there  being  evidence  that 
the  lessee  occupied  the  premises  before  and  aft- 
er tin  lease  was  execute,!  in  the  same  ■-■• 
way,  evidence  of  the  reputation  of  the  house 
after  the  execution  of  the  lease  was  competent. 
—Egan  v.  Gordan  (Minn.)  68  N.  W.  103. 

le)     (Neb.;    1896.) 

In    an    action    ton  t    upon   an 

oral   lease   from   plaintiff   to  Iant,    it    was 

properly    ruled    to    be    an    immaterial    inquiry 
whether  or    not    defendant    bail    subleased    the 
pn  nii-es  to  a  third  party  tor  the  term  for  v. 
he   was   sought  to  be  held    liable. — Kenyon  v. 
loung  (Neb.)  67  N.  W.  665. 
18  Neb.  S90. 

§   50.   Recoupment. 

[a]  (Mich.:   in:>.-..i 

In  an  action  for  rent  a  lessee  cannot  re- 
coup damagesforthe  lessor's  injury  to  the  prem- 
ises during  the  occupation  thereof  by  persons  lo 
whom  the  lessee  sold  his  business,  and  who  were 
to  pay  therefor  by  turning  over  the  profits,  aft- 
er deducting  a  portion  thereof,  and  who  con 
ed  the  business  in  their  own  name. — Powers  v. 
Daily  (Mich.)  63  N.  W.  979. 

[b]  (Neb.:    1896.) 

A  lessee   who   was   induced   to  make  the 
lease  by  the  fraudulent  statements  of  the  lessor 
may,  in  an  action  by  the  lessor  for  rent,  t 
the  amount  of  any  damage  he  may  have  so. 
by  reason  of  such  fraud. — Ban-  v.  Kimball  (Neb.) 
02  N.  "W.  196,  43  Neb.  760. 
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Surrender  of  rent  notes. 


(Io-ivn:    1895.) 

Where   notes   are   siven   by   a   tenant   in 
payment  of  rent,  the  landlord,  in  an  action  for 
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rent  based  on  the  lease   ea  recover  if  he 'fails 

r  thi   notes  for  cancellation. — Smith  v. 
Daytoi    I  i-.ua)  62  N.  W.  050. 


X.    LIEN  FOR  RENT  AND  ADVANCES. 

§   52.    Right  to  lien. 

(Iowa:    1805.) 

Under  Code.  §  2017.  giving  a  landlord 
a  lien  "for  his  rent"  on  certain  personal  prop- 
erty of  the  lessee,  a  landlord  cannot  have  a  lien 
for  rent  where  the  consideration  moving  to  him 
tinder  the  lease  is  for  rent  and  other  purposes, 
and  it  is  impossible  to  determine  what  part  is 
for  rent.— Crill  v.  Jeffrey  (Iowa)  64  N.  W.  625. 

§   53.    Recording  lease. 

(Iowa;   1S95.) 

A  provision  in  a  lease  that  the  lessor  shall 
have  a  lien  for  rent  on  the  exempt  property  of 
the  lessee  creates  a  lien  by  contract,  as  to  such 
property,  which  is  inferior  to  the  lien  of  subse- 
quent mortgagees,  unless  the  lease  is  recorded 
in  the  mortgage  records.  —  Smith  v.  Dayton 
(Iowa)  62  X.  W.  050. 

§   54.    Rights  of  purchasers  from  tenant. 

[a]  (Iowa:    1895.) 

A  vendee  of  crops  grown  upon  leased 
land  will  be  liable  to  the  landlord  for  the 
amount  of  the  lien  which  he  has  thereon  for 
rent,  although,  at  the  time  of  the  purchase,  he 
did  not  know  that  the  vendor  was  a  tenant. — 
Evans  v.  Collins  (Iowa)  62  N.  W.  810. 

[b]  (Iowa:    1895.) 

Under  Code.  §  2017,  giving  a  landlord  a 
lien  for  rent  on  all  crops  grown  on  the  premises, 
the  lien  exists  as  against  one  who  buys  the 
crops  not  knowing  they  were  raised  on  leased 
premises. — Blake  v.  Chas.  Counselman  &  Co. 
(Iowa)  63  N.  W.  679. 

[cj     (Iowa:    1696.) 

The  purchaser  of  grain  from  a  tenant, 
which  is  subject  to  a  landlord's  lien  for  rent, 
takes  it  subject  to  such  lien,  and  is  liable  in  dam- 
ages therefor  if  it  has  been  consumed,  though  he 
buys  in  open  market  in  wagon-load  lots,  and  pays 
for  it,  without  knowledge  of  the  tenancy. — 
Prorer  v.  Hammer  (Iowa)  OS  X.  W.  561. 

§   55.    Priority. 

(Iowa:    1897.) 

Landlords,  who  had  a  chattel  mortgage  on 
their  tenant's  property,  wrote  H.,  who  had  been 
asked  to  make  a  loan  to  the  tenant,  that  they 
would  release  the  m  ■-.  ithout  mention- 

ing a  landlord's  lien  held  by  them.  H.  under- 
stood they  intended  to  release  the  lien,  and 
made  the  loan,  secured  by  mortgage,  believing, 
because  of  the  promise  tc  release,  his  would  be 
the  first  lieu;  and  they  sent  the  release  under- 
standing that,  because  of  it,  he  would  make  the 
loan,  and  that  his  intention  was  to  have  the  first 
lien.  Held,  that  H.'s  lien  was  prior  to  the 
landlord's  lien.— Wood  v.  Duval  (Iowa)  69  N. 
W.  1061. 

§   56.   .Waiver. 

do  via:    1895.) 

A  landlord  does  not  waive,  and  is  not  es- 
topped from  claiming,  a  lien  on  corn  raised  on 
the  premises,  as  against  one  who  bays  it  not 
knowing  it  was  raised  on  leased  premises,  merely 
-e  he  made  no  effort  to  look  up  the  oats 
raised  on  the  premises  which  he  knew  had  been 
sold,  or  because,  though  knowing  of  the  sale  of 
the  oats,  he  did  not,  when  visiting  the  premises 
during  the  harvesting  of  the  corn,  give  any  direc- 
tion as  to  the  disposition  thereof,  or  make  any  in- 
quiry as  to  what  was  to  be  done  therewith.— 
Blake  v.  Chas.  Counselman  &  Co.  (Iowa)  63 
N.   W.  079. 


§   57.    Enforcement. 

[a]  (Iowa;    1895.) 

Where  a  landlord  accepts  the  note  of  his 
tenant,  secured  by  a  mortgage,  in  which  is  in- 
cluded rent  due.  and  also  other  items,  and  part 
of  the  mortgaged  property  is  sold,  and  the  pro- 
applied  in  part  payment  of  the  note,  the 
landlord  will  be  presumed  to  have  waived  his 
lieu  for  the  rent,  and  to  rely  exclusively  on  the 
tenant's  personal  responsibility.— Smith  v.  Day- 
ton (Iowa)  62  N.  W.  050. 

[b]  (Iowa:    189S.) 

A  provision  in  a  lease  that  the  lessor  shall 
have  a  lien  for  the  rent  on  all  property  of  the  les- 
see used  on  the  premises,  though  exempt,  does 
not  waive  his  statutory  lien. — Smith  v.  Dayton 
(Iowa)  02  X.  W.  650. 


XI.    RECOVERY  OF  POSSESSION. 

§   58.   Actions  for  possession. 
(Mich.:    1895.) 

A  suit  begun  on  May  6,  1892,  to  recover 
possession  of  premises  leased,  by  parol,  on  May 
5,  1891.  the  term  not  being  definitely  fixed,  was 
uot  premature,  a  month's  notice  to  quit  hav- 
ing been  given. — Fratcher  v.  Smith  (Mich.)  02 
N.  W.  832. 

104  Mich.  537. 
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Defenses. 


[a]  (Micl>.:    1  *!»-.) 

A.  leased  to  B.,  who  held  over  on  the  ex- 
piration of  his  term:  A.  subsequently  convey- 
ing to  C.«  for  whom  B.  declined  to  vacate.  A., 
to  protect  himself  from  an  action  on  his  cove- 
nants, secured  an  oral  lease  of  the  premises 
from  C„  with  permission  to  sublet,  and  exe- 
cuted a  written  lease  to  B..  which  contained  a 
clause  waiving  notice  to  quit,  and  was  for  a 
term  shorter  than  that  of  A.'s  oral  lease.  Up- 
on its  expiration,  B.  again  refused  to  vara!  >', 
and  A.  brought  an  action  to  oust  him.  Held, 
that  B.  could  not  resist  A.'s  entry,  on  the 
ground  that  there  was  no  actual  investiture  of 
A.  by  C.  with  possession. — Lewis  v.  Brandle 
(Mich.)  64  N.  W.  734. 

[b]  (Micls.:    1890.) 

In  an  action  against  a  tenant  to  recov- 
er possession,  defendant  may  show  that,  aft- 
er the  commencement  of  the  tenancy,  another 
obtained  a  paramount  tax  title  to  the  prem- 
ises,   to   whom    he   attornpd    upon    demand    for 

ion. — Jenkinson  v.  Winans  (Mich.)  67  -N. 
W.  549. 

§   60.    Action    of    forcible    entry   and    de- 
tainer, 
[al     (Iowa;    IS97.) 

The  "knowledge  of  the  plaintiff,"  referred 
to  in  Code.  §  3621,  is  the  knowledge  of  the  de- 
fendant's possession,  and  not  of  the  fact  that 
a  cause  of  action  to  terminate  such  possession 
has  accrued. — Heiple  v.  Reinhart  (Iowa)  09  X. 
W.  871. 
[bl     (Iowa:    JS97.) 

Under  Code,  §  3621,  providing  that  "thirty 
days'   peaceable  and  uninterrupted   possession, 
with   the  knowledge  of  the  plaintiff,  after  the 
cause  of  action  accrued,"  shall  be  a  bar  to  an 
action   for  forcible  entry  or  detention  of   p 
erty,  the  service  of  a  notice  to  quit,  require 
section  3614  to  be  made  3  days  before  the  com- 
mencement of  the  action,  within  30  days  after 
default  of  a  lessee,  is  not  an  interruption  of  the 
lessee's   peaceable   possession,   and.    unles 
action  itself  is  commenced  within  the  30  days, 
it   is   barred.— Heiple   v.   Eeinhart   (Iowa)   09   X. 
W.   S71. 

Ec]     (Minn.;    1897.) 

That  a  landlord  has  violated  a  covenant  in 
his  lease  to  keep  the  demised  premises  in  good 
repair,  and  that  thereby  damages  have  res 
to  the  tenant,  is  no  defense  in  an  action,   u 
the   forcible   entry   and    detainer   act   (Geu.    St. 
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1804,  §  61 18),  to  a  of  the  i 

i  ..    Kreuger 

(Minn.)  70  N. 
1 . 1  I     (Neb.t    is;,ii., 

i'i  in   a   lease   tor  years    that  the 

hi   the 
I  each  vi  ;n-  to 
the  said  note  due  for  that  year,"  and  thai  j 
..i   an;  terms  would   terminal 

trad  lid   nol    authorize 

ble  enti  i    ■ 
mi  the  iluri  and  in  No- 

falling 
due  the  toll  I    I   uarj  tor  the  yi 

ling    Mai  ison    v.    Brodahl 

3  N.  W.  1024. 

[e]      I*.  1>.:     IMI7.I 

Comp.  Laws,  '  oviding  that 

the  action  of  forcible  en1 1  iner  may  be 

maintained    "when   a    lessee    *    »    »    (a 
pay  bis  rent  tor  thr<  e  daj    a  -  ter  the  same  shall 
be  due,"  a  clause  of  re-entrj   need  not  bi 
tained  in   the   li  isse   the  ai 

a  11.. t  Springs  Co.  v.  Young  t.S.  D.)  <u  N. 
W.  842. 

S   61.    Notice  to  quit. 

(Mleh.i    L895.) 

Plaintiff,    holding   a    building   under   an 
unexpired   lease,  sold   the  furniture  in  certain 
stories  to  defendant,  and  lei  such  stories  to  her 
at  a  monthly  rate,  by  parol,  the  time  noi 
definitely   fixed.    Held,   that  oral  notice  to  quit, 
given  defendant  one  month   bi 
tion  of  the  year,   was  sufficient.  —  Fratcher    v. 
Smith  (Mich.)  62  X.  \V.  832. 
104  Mich.  537. 

§   62.    Summary  proceedings. 

ta]     (Mich.;    1894.) 

On  a  forfeiture  by  assignment  of  a  lease 
of  land  on  shares,  the  lessor  may  take  immedi- 
ate steps  to  recover  possession  of  the  pre 
from    the    assignee    by    summary    proceedings. — 
Lewis  v.  Sheldon  (Mich.)  01  N.  W.  269. 

103  Mich.  102. 
[b]     (Minn.]    1895.) 

Where,  in  an  action  under  Gen.  St. 
1894.  §  6118,  by  a  landlord  for  the  recovery 
of  premises  for  nonpayment  of  rent,  the  tenant 
tenders  the  rent  due.  with  interest,  and  offers 
to  pay  tiie  costs,  and  the  tender  is  alleged  in 
the  answer  subsequently  filed,  and  stands  ad- 
mitted at  the  trial,  plaintiff  is  not  entitled  to 
restitution. — George  v.  Mahoney  (Minn.)  64  N. 
W.  911. 

62  Minn.  370. 


XII.    RENTING   ON    SHARES. 

§   63.    Natnre  of  contract. 

£a]     (S.  D.;   1890.) 

Where  plaintiff  contracted  to  farm  de- 
fendant's land,  and  sow  certain  crops  thereon, 
supply  all  seeds,  labor,  machinery,  etc.,  ami  de- 
liver one-fourth  of  the  crop  to  a  certain  elevator, 
title  to  the  crops  to  remain  in  defendant,  who, 
on  his  part,  agreed,  on  the  faithful  performance 
of  his  part  of  the  contract,  to  deliver  to  plain- 
tiff three-fourths  of  the  crops  so  produced,  such 
contract  is  not  one  of  hire,  but  in  the  nature  of 
an  adventure. — Bowers  v.  Graves  &  Vinton  Co. 
IS.  U.)  66  X.  W.  931. 

[b]     (S.  I).:    1896.) 

On  breach  by  defendant,  the  measure  of 
plaintiff's  damages  is  n  il  the  value  of  his  serv- 
ices in  sowing  ami  harvesting  the  crop,  but  the 
Tabic  of  his  share  thereof. — Rowers  v.  Graves 
&  Vinton  Co.  (S.  D.)  66  X.  W.  931. 

§   64.    Rights  and  liabilities  as  to  crops. 

[ai     (Towa;    1  *!'•<:.  > 

A  landlord  who  is  to  receive  as  rent  for  a 
farm  a  share  of  the  crop,  to  be  delivered  by  the 

tenant,  has  such  an  interest  in  the  crop  that  he 


may.  before  its  division,  make  a  valid  mort 
thereon,  which  will  attach  to  bis  sh-. 
as  segregated,  and  n  II 

Kiddle 

10  X.  W.  1"  ■■•  i  Nat. 

Maul;  v.  Dow.  1.1. 

|  I,  I      il.iiui;     1V1I7., 

\\ "...   I  .-    II     fa :  i 

fourth  of  the  gn 

by  wind,  the  lessor  wl  .inl  of  that 

ting,  in  li  '  ish  rent,  the  li 

by  subletting  his  term,  make  it  impox 

sible  for  him  to  deliver  any  <>i    the  crop,   be- 
comt  -  liabit 
no  privity  between  the  lessor  at 

ince  v.  Cold  (Iowa)  7o  X.  W.  719. 

|<-i     (Mich. |    IVHi.i 

A  lease  bj  the  terms  of  which  the  ten- 
ant was  to  I  urn  .  grain  and 
perform  the  work  in  raising  the  crop,  which  was 
to  be  equally  divided  I  the  landlord  and 
tenant,  does  ti'.i  i  tenant  to  a  shi 
n  hen  I  sown  the  fall  befon  ■■  t  the 
time  the  lease  went  into  effect. — Williams  v. 
Rogers  (Mich.)  68  N  W.  240. 
[ti|     is.  1)  :    |s!t.-,.( 

It  was  competent  for  the  parties  to  a 
lease  providing   for   the  division   of   the  crops 

i  a   the   landlord  and    tenant   to   st 
that  the  title  to  th  hi mid  be  in  the  ! 

until  the  division. — Consolidated  Land  &   Irriga- 
tion Co.  v.  Ilawley  (S.  D.)  63  X.  \V.  804. 

§   65.    Liability    of    tenant    for    injury    to 
land. 

(Mich.;    1895.) 

A  tenant  is  not  liable  as  a  trespasser  for 
injury  done  by  his  hogs,  which  he  has  turned 
loose  on  the  land,  or  for  fence  boards  removed, 
while  in  possession  after  expiration  of  his  lease 
to  harvest  a  crop  in  which  the  owner  has  a  joint 
interest— Tolea  v.  Meddaugh  (Mich.)  64  N.  VV. 
329. 

LAND  OFFICE. 

See  "Public  Lands,"  §§  15-17. 


LANDS. 

Devolution  of  real  estate,  see  "Descent  and  Dis- 
tribution," §  5. 


LAPSE. 

Of  legacy,  see  "Wills,"  §  60. 


LARCENY. 

I.  WHAT  CONSTITUTES,  §§  1-4. 
II.  EVIDENCE,  §§  5-7. 
III.  INSTRUCTIONS,  §§  S-1L 
IV.  VERDICT,  §  12. 

See.  also,  "Embezzlement";  "False  Pretenses"; 
"Receiving  Stolen  Goods";    "Robbery." 

Conviction  of  offense  included  in  charge,  see 
'•Indictment  and  Information,"  §  30. 

Liability  of  public  officer  for  money  stolen,  see 
"Office  and  Officer,"  §  Tl. 


I.    WHAT  CONSTITUTES. 

§   1.    Possession  acquired  lawfully. 

(Mich.:    1894.) 

Defendant's  buggy  was  destroyed  by  an 
electric    car,    and    the    superintendent    of    the 

car  company   procured  a  buggy  belonging  to  a 
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third  person  for  defendant  to  use.  The  owner 
of  tin'  buggy  subsequently  demanded  the  buggy 
of  defendant,  who  promised  to  return  it,  but 
afterwards  concealed  it.  Held,  that  defendant. 
having  acquired  possession  lawfully,  was  not 
guilty  of  larceny.— People  v.  Taugher  (Mich.) 
61  N.  W.  66. 

10-'  Mich.  598. 

§  2.   What  may  be  the  subject  of  larceny. 

(Iowa:    is)).-.. i 

Code,  §  3902,  provides  that  if  any  per- 
son steal  any  instrument  or  writing  whereby 
any  demand,  right,  or  obligation  is  created,  in- 
creased,  or  diminished,  he  is  guilty  of  larceny. 
Held,  that  "coupon"  railroad  tickets,  sold  by 
one  road  tor  transportation  over  another,  and 
which  were  the  evidences  of  the  debt  due  by 
the  former  to  the  latter,  and  "local"  tickets 
sold  by  a  company  over  its  own  road,  which 
were  receipts  to  the  conductor,  are,  after  being 
taken  up  by  the  conductor,  subiects  of  larceny. 
-State  v.  Wilson  (Iowa)  64  N.  W.  266. 

§   3.    Appropriating  property  fonnd. 

[a]  (Iowa:    180(i.) 

On  a  prosecution  for  the  larceny  of  the 
contents  of  a  pocketbook  under  Code,  §  3907, 
providing  that  if  a  person  find  personal  property 
of  which  >>e  knows  the  owner,  and  unlawfully 
appropriates  the  same,  he  is  guilty  of  larceny, 
it  was  not  error  to  charge  that  defendant  was  i 
guilty,  if,  at  the  time  he  came  into  possession 
of  the  pocketbook  and  its  contents,  he  knew, 
or  by  an  examination  of  the  papers  in  said  pock- 
etbook might  reasonably  have  known,  that  it 
belonged  to  a  certain  person.  Granger  and 
Robinson,  JJ.,  dissenting. — State  v.  Hayes 
(Iowa)  67  N.  W.  673. 

[b]  (Iowa:    1sui:.i 

On  a  prosecution  for  larceny  of  the  con- 
tents of  a  pocketbook  under  Code,  §  3907,  pro- 
viding that  if  a  person  find  personal  property, 
the  owner  of  which  he  knows,  and  unlawfully  J 
appropriates  the  same,  he  is  guilty  of  larceny, 
though  it  must  be  shown  that  the  intent  to  steal  I 
existed  at  the  time  of  the  finding,  and  was  not 
subsequently  formed,  it  was  not  error  to  charge 
that  the  jury  were  to  arrive  at  the  intent  of 
defendant  in  taking  the  property  from  his  con- 
duct with  reference  thereto  at  or  closely  follow- 
ing the  taking  of  the  same,  where  it  appeared 
that  defendant  did  not  discover  the  money  until 
he  opened  the  pocketbook.  —  State  v.  Hayes 
(Iowa)  67  X.  W.  673. 

[cj     (Iowa:    1S97.) 

One  indicted  for  larceny  from  a  store  in  the 
nighttime  may  be  convicted  of  larceny  on  evi- 
dence that  he  found  and  appropriated  the  prop- 
erty, under  Code.  §  3907,  providing  that,  if  any 
person  come  by  finding  to  the  possession  of  per- 
sonal property  of  which  he  knows  the  owner,  and 
unlawfully  appropriates  it,  he  is  guilty  of  lar- 
ceny.— State  v.  Xordrnan  (Iowa)  70  N.  W.  621. 

§  4.   Want  of  consent. 

[a]  (Midi.;   1895.) 

On  a  trial  for  the  larceny  of  bonds,  where 
there  is  no  contest  as  to  their  ownership  or  gen- 
uineness, it  is  sufficient  to  prove  that  they  were 
taken  without  the  consent  of  the  surviving  part- 
ner of  the  firm  to  whom  they  had  belonged,  or 
of  the  person  who  had  the  actual  possession, 
without  showing  that  no  consent  was  given  by 
the  executors  of  the  deceased  partners. — People 
v.  Parsons  (Mich.)  63  N.  W.  69. 
105  Mich.  177. 

[b]  (Neb.;    1895.) 

In  a  prosecution  for  larceny,  if  the  own- 
er of  the  property  alleged  to  have  been  stolen  is 
examined  as  a  witness,  his  testimony  that  he 
did  not  consent  to  the  taking  of  the  property  is 
indispensable  to   a  conviction.  —  Perry  v.    State 

(Xeb.j  63  x.  \v.  26. 

44  Xeb.  414. 


H.   EVIDENCE. 

Of  other  crimes,  see  "Criminal   Law,' 
125. 


124, 


§   5.    Admissibility. 

[a]  (Iowa:    1896.) 

On  trial  for  larceny  of  hogs,  evidence  as  to 
when  certain  other  hogs  had  been  returned  to 
the  owner,  after  having  been  taken,  was  admis- 
sible to  fix  the  time  when  he  first  missed  the 
hogs  which  were  the  subject  of  the  indict- 
ment.—State  v.  Brown  (Iowa)  69  N.  W.  277. 

[b]  (Mich.;    1895.) 

Where  larceny  from  a  vault  was  alleged 
to  have  been  committed  on  the  4th.  evidence  of 
the  condition  of  the  vault  on  the  morning  of  the 
6th.  when  the  larcenv  was  discovered,  is  admis- 
sible.—People  v.  Parsons  (Mich.)  63  N.  W.  69. 
105  Mich.  177. 

§  6.   Possession  of  stolen  property. 

[a]  (Iowa;    1896.) 

Code,  §  3907,  provides  that  if  any  person 
come  by  finding  into  the  possession  of  personal 
property  of  which  he  knows  the  owner,  and 
unlawfully  appropriates  the  same,  he  is  guilty 
of  larceny.  Held,  that  where  the  property  is 
so  marked  as  to  be  capable  of  identification, 
proof  of  the  possession  and  of  the  immediate 
subsequent  conversion  is  admissible  to  estab- 
lish the  corpus  delicti. — State  v.  Hayes  (Iowa) 
67  N.  W.  67o. 

[b]  (Iowa;   1S9G.) 

Evidence  that  the  prosecuting  witness,  on 
the  morning  of  the  theft  of  his  harness,  found 
tracks  leading  from  his  barn  to  a  place  where  a 
horse  and  cart  had  been  hitched,  and  followed  the 
tracks  of  the  cart  to  within  a  short  distance  of 
defendant's  home;  that  it  rained  just  before  the 
theft;  that  two  tracks,  evidently  made  by  the 
same  vehicle,  were  plainly  seen;  that  a  cart  was 
found  standing  in  defendant's  yard;  and  that  the 
harness  was  found  two  days  afterwards  in  a  box 
which  defendant  was  shipping  to  another  state, 
■ — is  sufficient  to  sustain  a  conviction,  notwith- 
standing evidence  tending  to  show  an  alibi,  and 
that  defendant  purchased  the  harness  from  third 
persons. — State  v.  McKinstry  (Iowa)  69  N.  W. 
207. 

See,  also,  "Burglary,"  |  6. 

§  7.    Sufficiency. 

[a]     (Iowa:   1894.) 

On  the  trial  of  one  indicted  for  lar- 
ceny of  clover  seed,  it  appeared  that  defendant 
was  at  a  certain  place  on  a  day  within  the 
period  during  which  the  theft  was  committed, 
and  that  under  an  assumed  name  he  sold  an 
amount  of  clover  seed  corresponding  to  that 
stolen.  His  testimony  that  he  was  not  at  the 
place  where  the  seed  was  sold,  at  the  time  it 
was  sold,  could  be  little  credited,  because  of  his 
former  convictions  for  similar  felonies.  Held, 
that  a  verdict  of  guilty  was  warranted. — State 
v.  Filmore  (Iowa)  61  X.  W.  191. 
92  Iowa,  766. 

[1.)     (Iowa;    189.-.) 

Where  there  was  evidence,  though  contra- 
dicted, that  defendant  sold  a  stolen  hog,  a  ver- 
did  fit'  guilty  will  not  be  set  aside. — State  v. 
Stuhlmiller  (Iowa)  64  X.  W.  279. 

[c]  (Iowa;    1890.) 

The  fact  that  some  20  head  of  cattle  out 
of  a  herd  of  about  1,S00  were  found  in  a  herd 
of  2,700  belonging  to  defendant  was  insufficient 
to  sustain  a  conviction  of  theft,  where  defend- 
ant testified  that  they  were  unwittingly  taken 
by  his  herders  while  searching  for  escaped 
cattle.— State  v.  Deyoe  (Iowa)  66  X.  W.  733. 
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III.    INSTRUCTIONS. 

5   8.    Propriety  in  general. 
I  ii  I     (Iowa  i    1890.) 
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I  l>  I     ilnwni    LSS6.) 

Whi  n  -    i  les  Btolen  consisted  of  wear- 

ing a]  b  i.  it  \\  :is  not  er 

instruct  the  jury  that,  in  determining  the 
market  value  of  the  articles,  they  were  ai 
fined  totfti  ivhieh  tin.  dealers  ii     ici   id 

hand  clothing  \\  Id  bt  or  sell  them.  -  State  v. 
Haihawaj   (]   wa)  09  N.  \V.  449. 

|e|     (Neb.;    L885.) 

An  instruction  tliat  every  sane  person  is 
presumed    to    intend    the    natural    conaeq 

of  his  voluntary  acts  was  applicable  on  a  pros- 
ecution for  laxceny  as  bailee. — Ford  v.  State 
64  X.  W.  L082,  16  Neb.  390. 

Id]      (Ncl,.:     IS!»r,.| 

\n  inBtrnction  on  a  prosecution   for  lar- 
ceny as  bailee  was  not  erroneous  for  railing  to 

charge  that  tl dginal  taking  of  the  property 

must  have  been  felonious.— Ford  v.  State  (Neb.) 
64  X.  W    1082,   te  Neb.  390. 

lei       CV.'lt.;      INtlll.l 

Where  the  jury  were  fully  advised  re- 
specting  tli(>  distinction  between  grand  and  petit 
larceny,  it  was  proper  to  tell  tbem  that  they 
hail  nothing  to  do  with  the  question  of  the  pen- 
alty, and  that  it  was  their  duty  to  render  a  ver- 
dict without  regard  to  its  effect  on  accused. — 
l.awheai]  v.  State.  66  X.  \V.  771),  46  Neb.  607. 
[fl     riVeb.;    ISOO.) 

i  mi  the  trial  of  nn  indictment  for  laTceny 
of  a  team,  it  appeared  that  defendant  hired  the 
team  of  prosecute'  for  a  certain  time,  and  there 
was  evidence  that  he  disposed  of  it,  and  convert- 
ed the  proceeds.  Held,  that  it  was  error  to  in- 
struct that  if  the  jury  fj.iml  that,  after  taking 
the  property,  defendant  sold  it.  or  any  part  of 
it,  or  attempted  to  sell  it.  intending  to  appropri- 
ate the  proceeds  to  his  individual  use.  it  was 
presumptive  evidence  that  the  original  taking 
lonious,  and  that,  unless  such  sales  or  at- 
tempted sales  were  satisfactorily  explained,  they 
should  lind  defend;. nt  guilty.— Hatskins  v.  State 
<.,:<  X.  W.  894;  46  Neb.  888. 

§   9.    Identity  of  property  stolen. 
CHi  el,.:    1  *!>.-,., 

There  being  testimony  that  1,700  pounds 
of  new  brass  and  1,800  pounds  of  scrap  brass 
or  old  journals  were  stolen  at  W.;  that  at  the 
same  place  a  horse  and  light  buggy  were  taken; 
that  the  horse  was  discovered  on  the  road  be- 
tween W.  and  D.,  near  D.,  and  the  wagon  in 
W.,  with  a  broken  axle;  that  defendant,  with 
two  other -persons,  was  seen  on  the  road,  near 
D.,  with  a  broken-down  wagon  laden  with 
heavy  material;  that  an  expressman  from  D. 
was  en,  dbyed,  who  brought  it  to  D.,  where  it 
was  sold  by  defendant;  that  the  material  in 
the  expressman's  svagon  consisted  of  scrap  brass 
or  old  journals;  that  the  am. unit  delivered  to 
the  purchaser  weighed  800  pounds;  that  de- 
fendant gave  to  the  purchaser  a  false  name, 
ami.  on  the  check  being  made  to  that  name,  re- 
quested it  to  be  made  payable  to  b  arer;  that 
the  brass,  after  being  bought,  was  melted.— it 
was  proper  to  leave  to  the  jury  tl 
of  the  identity  of  the  brass,  but  error  to  charge 


who    had 
■  ' 
the  mop.  1 1  ifli  iently 

proven.— People  v.  Kih,  (Mich.)  60  X.  \Y 

5    10.    Possession  of  stolen  property. 

I  II  I       I  I,.,,  I'  ;      i  HOB    I 

When-  ail  ile-  property  Btolen  was  in  a 

valise,  it  »  as  no  a  con 

sidcral.le  p  i  round 
a    lew   hours  al  tl 

sii.n.  tin-  presumption  would  arise  iiiat  defend' 
ant  stole   it   all.-    State  v.    Wilson   (Iowa)  04  X 

W.  26tt 

I  ■  >  j     i\ei,.:    18011.) 

It  was  error,  on  a  prosecution  for  larceny. 
to    instruct    that    the    line.-.  ..ri    of 

property,    recently    after    the    theft, 

[•lice     lit      ill,'     gllilt     Of 

Dobson  v.  State  (Xeb.i 
64  X.  \V.  9a6i  46  XVI, 

§11.    Explanation. 

In  I     flown |     1S95.) 

Where  stolen  property  was  found  in  the 

possession  of  defendant,  and  defendant  testified 
that  he  bought  it.  In  nraa  sufficiently 

covered  in  an  instruction  that  th  ion  of 

property  raised  a  presumption  of  guilt,  un- 
less his  explanatii.n.  either  alone  or  with  other 
circume  I  e  n<  e  i,  ra  ■     donbl  as  to 

the   honesty  of  defendant's   possession.— State 
v.   Wilson   I  Iowa)   <i4   X.   W.   2 

[b]       UnTTCtl      INK.-.. I 

Where  defendant   explained    his  posses 

sion  of  stolen  legs  by  stating  that  he  was  as- 
sisting another  to  sell  then.  swing  them 
to  have  was  sufficient- 
ly covered  by  an  instruction  lhat  "if  defendant 
d  in  driving  the  hugs  to  town,  and  dis 
posing  of  them,  not  knowing  the  same  to  have 
been  stolen,  then  he  would  not  be  guilty  of  lar- 
ceny."—State  v.  Cross  (Iowa)  G4  X.  \V.  614. 


IV.    VERDICT. 

§12.   Value. 
(Neb.i    1S!»4.1 

On  a  trial  for  larceny,  a  verdict  that 
"we,  the  jury.  *  *  *  do  find  defendant  guil 
ty  as  he  stands  charged.  *  *  *  Amount,  es- 
timated, of  stolen  property,  595,"— held  an  esti- 
mate only,  and  not  an  ascertainment  of  the 
value  of  the  property  stolen,  within  the  require- 
ment of  Cr.  ("ode.  S  4SS.— McCorinick  v.  State, 
61  N.  W.  90.  42  Xeb.  866. 


LATERAL  SUPPORT. 

See  "Adjoining  Landowners." 

LAW  OF  THE  CASE. 

See  "Appeal,"  §§  190,  191,  301. 

LAW  OF  THE  ROAD. 

See  "Highways,"  §  39. 

LEADING  QUESTIONS. 

See  "Witness,"  §  29. 

LEASES. 

See  "Landlord  and  Tenant;"  5§  14-19. 
Of  convict  lab. ir.  see  "Convicts." 
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LEGACIES. 


See  "Wills." 


LEGISLATIVE  POWER. 

See  "Constitutional  Law,"  §§  5-7. 

LEGISLATURE. 

See  "State  Legislature." 

LETTERS. 

As  evidence,  see  "Evidence,"  §§  SO,  81. 
Presumption  of  receipt  of  matters  sent  by  mail, 
see  "Evidence,"  §  5. 


See  "Wharves." 


LEVEES. 


LEVY. 


Of  attachment,  see  "Attachment,"  §§  24,  25. 
Of  execution,  see  "Execution,"  §§  11,  12. 
Of  taxes,  see  "Taxation,"  §§  25-37. 


LEWDNESS. 

See  "Adultery";  "Fornication";  "Incest";  "In- 
decent Assault." 


LIBEL  AND  SLANDER. 


WHAT  ACTIONABLE,  §§  1-10. 
MALICE.  58  11-15. 

PRIVILEGED     COMMUNICATIONS, 
5S  16-19. 
IV.  JUSTIFICATION,  §5  20.  21. 
V.   PLEADING,    EVIDENCE.    AND    IN- 
STRUCTIONS. SS  22-28. 
VI.   DAMAGES,  §8  29-32. 
VII.  SLANDER  OF  TITLE,  §  33. 
VIII.  CRIMINAL  PROSECUTION,  §§  34-37. 


I. 

II. 

III. 


Liability   of   husband   for   slander   by   wife,   see 
"Husband  and  Wife,"  §  21. 


I.    WHAT  ACTIONABLE. 

■§   1.    Words  actionable  per  se. 

[al     ilotva:    1897.) 

Where  an  information  charging  insanity 
is  not  well  grounded,  the  person  who  filed  it  is 
answerable  in  an  act  inn  for  libel,  unless  he  act- 
ed in  good  faith  and  upon  probable  causes 
Comfort  v.  Young  (Iowa)  G9  N.  W.  1032. 

[b]  (Mich.;    lsf>.V> 

A  letter,  written  of  plaintiff,  to  the  judge 
presiding  at  the  trial  of  an  action  to  which  plain- 
tiff was  a  party,  stating  that,  if  the  judge  wished 
to  know  what  kind  of  a  man  plaintiff  was,  the 
writer  could  tell  him:  "he  is  a  liar  and  dead  beat 
of  the  first  order,  and  I  would  like  to  sue  him, 
and  get  what  he  owes  me," — is  libelous  per  se. — 
Morgan  v.  Andrews  (Mich.)  G4  N.  W.  868. 

[c]  (Midi.:    LS95.) 

A  publication  by  a  newspaper  of  the 
fact  that  certain  persons  had  refused  to  sign 
the  official  bond  of  a  preceding  county  treasurer, 
if  plaintiff,  who  was  at  the  time  a  nominee  for 


the  office,  was  appointed  his  deputy,  with  the 
comment  thai  such  persons  did  not  wish  to  be 
held  in  any  way  responsible  for  the  public  funds 
if  plaintiff  had   any   share  in  the  handlii 
them,  as  a  matter  of  law,  is  not  libelous.      1  loo! 
er,    J.,     dissenting.  —  Dunnebacke    v.    Tribune 
Printing  Co.  (Mich.)  65  N.  W.  583. 
Id]     (Minn.;    lS!ir..> 

In   determining  whether  a  publication  is 
libelous    per    se,    the    headlines    of   the    article 
should     I"'     considered. —j  Landon    v.    Watkins 
(Minn.)  63  N.  W.  615. 
01    Minn.  137. 

[ej     (Minn.:    1895.) 

A  circular  headed.  "Beware  of  Count'!- 
feits  and  Base  and  Dangerous  Imitations  of  our 
Weil-Known  Dr.  Ward's  Vegetable  Anodyne 
Liniment,"  and  containing  direct  and  covert  rof- 
erences  to  plaintiffs,  charging  them  with  base 
and  dishonest  practices  in  the  manufacture  of  a 
certain  liniment,  is  libelous  per  se. — Landon  v. 
Watkins  (Minn.)  03  N.  W.  615. 

61  Minn.  137. 
If]      (Minn.:    1896.) 

A  statement  that  a  person  was  continu- 
ally drunk,  had  drunken  people  in  his  room, 
and  got  people  drunk,  is  actionable  per  se. — 
Morgan  v.  Kennedy  (Minn.)  64  N.  W.  912. 

62  Minn.  348. 

[g]      (Minn.:    1895.) 

A  publication  charging  one  with  being 
"a  dangerous,  able,  and  seditious  agitator"  is 
actionable  per  se. — Wilkes  v.  Shields  (Minn.)  64 
N.  W.  921, 

62  Minn.  426. 

[h]     (AVis.;    1896.) 

A  newspaper  published  the  following  ar- 
ticle: "Choke  them  off.  Blood-sucking  police 
officers,  who  insist  on  sitting  on  juries."  "Sal- 
aries as  officers  sufficient."  "They  neglect 
their  duties  as  policemen,  and  cheat  some  hon- 
orable citizen  out  of  $1.20  fee.  Speaking  about 
hogs,  they  can  be  found  on  the  Racine  police 
force.  The  great  American  hog  is  not  in  with 
some  of  them.  Now  this  has  no  reference  to 
Georgie,  the  chief  of  police.  He  is  beneath  our 
notice  until  after  the  coming  spring  appoint- 
ments. Should  he  be  retained  as  the  great  'I 
am'  for  another  year,  he  might  probably  receive 
a  little  more  notoriety."  Held,  that  such  article 
was  libelous  as  to  such  chief  of  police.— Smith 
v.  Utlev  (Wis.)  05  N.  W.  744. 
92  Wis.  133. 

[i]     (Wis.;    1897.) 

An  article  addressed  to  the  proprietor  of  a 
medicine,  published  in  a  newspaper,  stated  that 
"your   advertisements    will   not    be   received    in 

tj lumns  of  the"  paper,  "although  you  offer 

us  big  money.  We  have  repeatedly  advised  our 
readers  that  by  the  manufacture  and  sale  of 
such  medicines  the  public  are  swindled,"  etc. 
Hibl  libelous  per  se. — Dr.  Shoop  Family  Medi- 
cine Co.  v.  Wernich  (Wis.)  70  N.  W.  160. 

§   2.    Exposing  to  ridicule,  hatred,  or 

contempt. 

[a]  (Iowa;    1894.) 

A  complaint  in  a  libel  suit,  which  al- 
leges the  publication  of  matter  charging  plain- 
tiff with  having,  for  the  purpose  of  gain,  avail- 
ed himself  of  the  confidence  of  his  partner, 
and,  after  learning  his  necessities,  having  in- 
due,-.I  1 1  in i  by  false  representations  to  sell  his 
stock-  to  plaintiff,  states  a  cause  of  action  for 
libel,  under  Code.  S  4097,  as  tending  to  expose 
him  to  public  contempt.  —  Stewart  v.  Pierce 
(Iowa I  01  N.  W.  388;  Same  v.  Young,  Id. 
93  Iowa,  130. 

[b]  (Minn.:    189(>.) 

Written  publications  calculated  to  ex- 
pose a  person  to  public  contempt  ami  ridicule. 
and  thereby  impair  him  in  the  good  opinion  and 
respect  of  others,  are  libelous,  although  they 
involve  no  imputation  of  crime. — Byram  v. 
Aikin    (Minn.)  07   N.   W.  807. 
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[o)     I  N.I..;    1890.) 

A    publication   concen   og  a   clergyman, 
that:     "We   charge   him    with    repeatedly   and 
tently   uttering  stati  il    are  con- 

trary in  the  truth.    We  charge  him  with  giving 
iolenl    ami    unehi  We 

him   with  defaming  the  g 1   nai 

members  "i  this  church,"    held  libelous  per  se. 
Piper  v.   Woolman,  01  N.  W.  588,  43  Neb. 
280. 

$   3.    Words  imputing  crime. 
[a]     i.n.i..;    1894.) 

I  lefendanl    published    co  |    plain- 

tiff, in  effect,  1 1 

ly.  which  was  insured,  had  burned;    thai 
were  a  number  of  suspicions  circum  itanci 
rounding  the  destruction  ol 
caused  the  insurance  company  to  refuse  to  pay 
tin-  loss;    that  the  insurance  company  al 
suspected  plaint  iff  of  burning  tl  rty  him- 

self, or  being  an  accompl  a;    ami  that 

i    was  reported  that    plaintiff  had   burned   the 

insured  pr irl  i       /'■■  'i       bi    t  se.     <  reis- 

ler  v.  Brown  MSTTi  6  Neb.  254,  overruled. — 
World  Pub.  i'm.  v.  Mullen,  t;i  N.  W.  L08,  43 
Neb.  126. 

tb]     (Neb.;    1  Vi  l.i 

A    publication   charging   the   comm 
of  a  crime  need  no(  contain  the  technical  stat- 
utory language  in  order  to  he  libelous  per  se. — 
World    I'm.    Co.   v.   Mullen   (Neb.)   01   N.   W. 
10S,  43  Neb.  126. 
[c]     (Neb.  i    1896.) 

Words  spokes  imputing  an  indictable  of- 
fense  are  actionable  per  se,  ami  no  special  dam- 
age m.il  be  proved.— Herzog  v.  Campbell  (Neb.) 
66  N.  W.  421. 
47  Neb.  370. 

§  4.    'Words  imputing  dishonesty. 

(Minn.;    1896.) 

A  message  as  follows:  "Slippery  Sam, 
your  name  is  pants.  [Signed]  Many  Repub- 
licans,"— delivered  over  the  wires  of  a  tele- 
graph company,  is  fairly  susceptible  of  a  libel- 
ous meaning, — Peterson  v.  Western  Union  Tel. 
Co.  (Minn.)  07  N.  W.  646. 

§  5.    Charges  of  official  miscondnct. 

[a]  (Minn.;    1)S!>7.) 

To  render  a  charge  of  official  misconduct 
libelous  it  is  not  necessary  that  the  officer  be 
such  at  the  time  of  the  publication. — Sharpe  v. 
Larson  (Minn.)  70  N.  W.  1. 
lb)     (Minn.;    1897.) 

A  publication  charging  that  a  county  at- 
torney, after  having  admitted  to  a  litigant  that 
he  had  received  notice  of  his  appeal,  was  per- 
suaded by  the  other  party  to  claim  that  he  did 
not  receive  such  notice,  whereby  the  appeal 
was  dismissed,  is  libelous  per  se. — Sharpe  v. 
Larson   (.Minn. I  70  N.   W.   1. 

§   6.    Words  imputing  want  of  chastity. 
(Neb.:    1S!>5.) 

Words    falsely   charging   a   woman   with 
being  a  prostitute   arc  actionable  per  se. — Barr 
v.  Birkuer  (Neb.)  til'  X.  W.  494. 
44  Neb.  197. 

§   7.    Review  by  critic, 
la]     (Mich.;    1S!)G.) 

Where  there  is  no  misstatement  of  facts 
or  of  the  propositions  sot  forth  in  a  book  under  re- 
view by  a  newspaper  critic,  it  is  not  libelous  for 
him  to  attack  with  sarcasm  and  ridicule  the  the- 
ories of  the  author.  —  Dowling  v.  Livingstone 
(Mich.)  GO  N.  W.  225. 

[b]  (Mich.;    1896.) 

In  an  action  for  an  alleged  libelous  review 
of  plaintiff'r  book,  it  i?  error  to  charge  that  de- 
fendant had  the  right  to  ridicule  the  I k  if,  in 

the  candid  judgment  of  auy  fair  man,  the  book 
deserved  ridicule,  since  the  critic  himself  is  the 


a.— Dowling 

I  (icb.)  00  N.  W. ! 

|.|       I  Ml.  ll.l      I  - 

U  here  an  authi  ■  ;       quoti  I  t rom  another 
inclosed  in  quotation  marks,  hut  not 
tatement  by  a  reviewer  that 
tier  withoul 
i.i    with    plagiarism, 
owling  v.  1. 

|il  I     (JMlch.i    I  896.) 


Howling  v.  Livingstone  (Mich.)  66  N.  W.  225. 


t 


la-  a  critic  to  write,  "Of  course,   like  all 
it  would  i 
i  rize  the  author 
a  quack.— Dowling  v.  Livingstone  (Mich.)  66  N. 
W.  225. 
Ie]     (Mich.;    1890.) 

In  a  b  w  it  is  not  libelous  to  write 

i  iews  thai  1  [orace  '  freeley 

ted    tin    same   doctrine,    i'  houl.1 

was  not  tl  1<  iwling  v. 

Livingstone  (Mich.)  66  N.  W  .  225. 

[f]     (Mien.)    1896.) 

When      .in     author,      in  ■•      Mr. 

laud    Ero 
iers  withoul  com  di  nounces 

i  gigantic  piece  of  robbery,"  it  is  not  libel- 
ous for  a  critic  to  write  that  the  author  "den 

ingle-tax  scheme  as  robbery." — Dowling  v. 
Livingstone  (Mich.)  (!(;  N.  \V.  ".Jo. 

§  8.    Who     liable  —  Managing     editor     of 
newspaper. 
(Win.;    1896.) 

The  managing  editor  of  a  newspaper 
published  by  a  corporation  is  equally  liable 
with  the  proprietor  and  publisher  for  the  con- 
sequences, in  a  civil  action,  of  the  publication  of 
a  libelous  article,  and  this,  whether  he  knows 
of  the  publication  or  not,  since  it  is  his  business 
to  know,  and  mere  want  of  knowledge  consti- 
tutes no  defense. — Smith  v.  Utley  (Wis.)  Go 
N.   W.   744 

92  Wis.  133. 

§  9.    Publication. 
(Minn.;    1894.) 

The  casnier  of  plaintiff,  having  heard 
that  defendant  had  circulated  reports  regarding 
the  solvency  of  the  bank,  requested  a  friend 
to  go  with  him  to  interview  defendant  and  "see 
what  there  was  about  it."  What  was  said  by 
defendant  on  this  occasion  was  induced  by  the 
cashier  and  his  friend,  and  was  not  add] 
to  or  heard  by  any  one  else.  Held,  that  words 
uttered  under  such  circumstances  are  not  ac- 
tionable. —  Irish-American  Bank  v.  Bader 
(Minn.)  01  N.  W.  328. 
59  Minn.  329. 

§    10.    Question  for  jury. 

(Minn.:    1897.) 

If  the  publication  is  reasonably  susceptible 
of  a  defamatory  meaning  as  well  as  an  innocent 
one.  according  to  its  circumstances,  the  ques- 
tion whether  it  is  libelous  is  for  the  jury. — Sharpe 
v.  Larson  (Minn.)  70  N.  W.  1. 


II.    MALICE. 

§11.    Transmission  of  telegram. 
(Minn.:    1896.) 

Where  a  message  offered  for  transmis- 
sion to  a  telegraph  operator  is  on  its  face  clear- 
ly susceptible  of  a  libelous  meaning,  and  is  not 
signed  by  a  responsible  person,  and  there  is  no 
reason  to  believe  that  it  is  a  cipher  message, 
the  company  may  be  held  to  have  maliciously 
published  the  libel. — Peterson  v.  Western  Union 
Tel.  Co.  (Minn.)  67  N.  W.  G4G. 

§12.    Evidence, 
[a]     (Mich.;    1895.) 

In  an  action  for  publication  in  a  daily 
paper,    charging   an   attempt  to   bribe   a   state 
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senator,  an  alleged  interview  with  plaintiff, 
published  in  another  paper,  and  defendants' 
belief  in  its  truth,  are  admissible  to  rebut  the 
presumption  of  malice. — Owen  v.  Dewey  (Mich.) 
05  N.  W.  8. 

[1>]     (Mich.;    1896.) 

In  an  action  for  slander,  to  prove  malice, 
plaintiff  may  prove  other  slanderous  statements 
than  the  words  laid  in  the  declaration. — Botsford 
r.  Chase  (Mich.)  66  N.  W.  325. 

$   13.   Presumption. 

[a]  (Mich.;    1894.) 

Where  a  libelous  article  is  published  for 
no  justifiable  end,  the  law  presumes  that  it 
was  malicious,  though  no  actual  malice  in  fact 
existed. — Davis  v.  Marxhausen  (Mich.)  61  N. 
W.  504. 

103  -rich.  315. 

[b]  (Mien.;   1895.) 

A  publication  libelous  per  se  is  presumed 
to  be  voluntary  and  malicious.— Owen  v.  Dewey 
i  Mich,  i  65  N.  W.  8. 

[c]  (Minn.;    1897.) 

Where  a  publication  is  libelous  per  se, 
plaintiff  is  entitled  to  a  verdict  without  proof 
of  malice. — Sharpe  v.  Larson  (Minn.)  70  N. 
W.  1;    Id.  554. 

§   14.   Repetition. 

[a]  down;   1895.) 

In  an  action  for  slander,  evidence  of  repeti- 
tions of  the  slander  counted  on  or  of  words  of 
similar  import  are  admissible  for  the  purpose  of 
shewing  malice,  though  the  words  charged  are 
actionable  per  se. — Bailey  v.  Bailey  (Iowa)  63  N. 
W.  311. 

[b]  (Minn.:    1895.) 

Where  defamatory  words  of  the  same  im- 
port as  those  sued  on  were  repeated  on  several 
occasions  prior  to  the  time  alleged  in  complaint, 
evidence  thereof  is  admissible  to  show  malice. — 
Frederickson  v.  Johnson  (Minn.)  62  N.  W.  388. 
60  Minn.  337. 

I   15.    Question  for  jury. 
(Mich.;   1896.) 

Where  a  communication  to  an  officer  im- 
puting the  commission  of  a  crime  by  a  person 
is  made  in  a  public  place  before  others  than 
the  officer,  the  question  whether  it  was  made 
with  actual  malice,  so  as  to  prevent  it  from  be- 
ing privileged,  is  for  the  jury.— Garn  v.  Lockard 
I  Mich.)   65   N.   W7.   764. 


III.   PRIVILEGED  COMMUNICATIONS. 

§   16.    In    general, 
[a]     (Minn.;    1895.) 

Where  it  appeared  that  a  merchants'  pro- 
tective association,  of  which  defendant  was  a 
member,  agreed,  in  consideration  of  an  annual 
fee.  to  make  no  charge  against  members  for  col- 
lections made  by  use  of  "special  reference  lists 
of  unsettled  claims,"  and  that  defendant  caused 
*•'  be  published  in  such  list  the  name  of  an  al- 
leged debtor,  and,  on  the  debtor's  asking  him 
to  have  his  name  removed  from  the  list,  agreed 
to  do  so  as  soon  as  the  alleged  debt  was  paid, 
the  publication  was  not  privileged. — Traynor  v. 
Seiloff  (Minn.)  64  X.  W.  915. 
62  Minn.  420. 
[bj     (Neb.;    1895.) 

Charges  preferred  against  a  clergyman 
by  members  of  his  church,  pursuant  to  the  usage 
and  discipline  of  the  church  organization,  are 
privileged  communications. — Piper  v.  Woolman 
til  N.  W.  588,  43  Neb.  280. 

§   17.    In  judicial  proceedings, 
fa]     (Mich.:    189C.) 

A    ecu, plaim    for  larceny,   made   before  a 
e  of  the  peace,  is  privileged,  and  cannot  be 
made  the  basis  of  an  action  for  libel.— Graham  v. 
Cass  Circuit  Judge  (Mich.)  66  N.  W.  348. 


[b]     (Minn.;    1895.) 

A  defamatory  allegation  in  a  pleading  is 
not  privileged  where  it  was  wholly  gratuitous, 
irrelevant,  and  immaterial,  was  known  to  be 
untrue,  and  was  published  without  justification, 
and  with  express  malice. — Sherwood  v.  Powell 
(Minn.)  63  N.  W.  1103. 
61  Minn.  479. 

§   18.    Concerning  public  officer, 
[a]      (Mich.;    1895.) 

A  publication  in  a  paper,  charging  an  at- 
tempt to  bribe  a  state  senator,  is  not  Drivileged. 
—Owen  v.  Dewey  (Mich.)  05  N.  W.  8. 
[bj     (Wis,:    1896.) 

Publication  in  a  newspaper  of  remarks 
made,  at  a  meeting  of  a  city  council,  by  the 
city's  representative  in  the  state  assembly,  pur- 
porting to  give  information  as  to  the  conduct  of 
the  representative  of  the  city  in  the  state  senate 
with  reference  to  passage  of  city  charter  amend- 
ments, is  r.ot  privileged,  though  the  newspaper 
be  the  official  paper  of  the  city,  the  article  being 
a  mere  voluntary  unofficial  report,  published  as 
a  matter  of  ne>vs;  especially  where  the  paper 
circulated  outside  the  city  and  the  senator's  dis- 
trict.— Buckstaff  v.  Hicks  (Wis.)  68  N.  W.  403. 

§    19.    Question  for  jury. 
(Mich.;    1896.) 

Whether  what  defendant  said  was  said  ei- 
ther for  the  purpose  of  making  an  investigation 
he  had  a  right  to  make,  or  to  impart  information 
to  one  who  had  a  right  to  know,  and  therefore 
privileged,  was  a  question  for  the  jury,  under 
proper  instructions.— Hewitt  v.  Morley  (Mich.) 
69  N.  W.  245. 


IV.   JUSTIFICATION. 

Burden  of  proof,  see  post,  §  26. 

§   20.    'What  constitutes. 

[a]  (Mich.:    1895.) 

Probable  cause  to  suspect  does  not  ex- 
cuse an  imputation  of  crime,  especially  where 
the  truth  which  would  dispel  the  suspicion  is 
easy  of  access.— Long  v.  Tribune  Printing  Co. 
(Mich.)  65  N.  W.  108 

[b]  (Neb.;    1895.) 

The  judgment  in  a  church  trial,  finding 
a  clergyman  guilty  on  charges  preferred,  is  no 
defense  in  an  action  by  such  clergyman  for  libel 
in  the  publication  of  such  charges. — Piper  v. 
Woolman,  01  N.  W.  588,  43  Neb.  2S0. 

§   21.    Truth  as  a  defense. 
(Mich.;    1895.) 

In  an  action  of  libel  it  is  only  necessary 
to  show  by  a  preponderance  of  evidence  that 
the   charge   made   was   true. — Owen   v.    Dewev 

(Midi.)  65  N.  W.  8. 


V.    PLEADING.  EVIDENCE,  AND  IN- 
STRUCTIONS. 

Evidence  as  to  damages,  see  post,  S§  30,  31. 

in  criminal  prosecution,  see  post,  §  37. 

of  malice,  see  ante,  §§  12-14. 

§   22.    Complaint. 

[a]  (Minn.:    1895.) 

When   the   injury   complained   of  in   an 
action  for  a  libel  is  a  loss  of  trade,  a  general 
allegation  of  such  loss  is  sufficient— Landon  v. 
Watkins  (Minn.)  63  N.  W.  615.   ' 
61  Minn.  137. 

[b]  (Wis.;    1896.) 

A  complaint  for  slander  which  fails  to 
allege  the  particular  defamatory  words  spoken 
is  insufficient.— Schubert  v.  Richter  (Wis.)  66 
N.  W.  107. 

92  Wis.  199. 
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l.-l     (WU.i    ' 

In  an  action  for  publication  of  a  libelous 
article  in  i be  '  Icrrmin  Ian  plaint  , 

i   G 
that,  b  '  he  English  lo 

setting  oul    the 
transla tlon  in  n orda  and  fit  in         Q 

orrect. 
i  t.   Shoop   l    i  mil  j    Medicine  <  lo.   ( .   SVcrnicb 
\\  is.)  V(i  V   \\  .   teo. 

s   23.    Colloquium  and  iuuucndo. 

I  i<  I      (Minn.;     18V5.) 

Whi  i  anderous  ted    on 

chargi  tl    being  a   "robber" 

"thief,"  an  innuendo  as  to  the  meaning  oj 

-   is  Burpluaage      ITrederickson   v.  Johnson 

M i  R2  N.  W.  388. 

60  Minn.  337. 

[I,  I      (Minn.:    IMI.Vl 

A  compla  ig  that  defendant  ma 

!v   causi  'l    to    bi     published   in   a   circular 

ssued  and  distributed  by  :i  merchants'  pi ' 

ive  association  of   which  he  was  a  member,  un 
der  the  heading,  "Special  Reference  Lisl  of  Un 
.  i  Claims,"  the  words.  "Traguor  John,  Bemu 
Belle  Plaii*  Mdse.  $4.00,"  and  setting  up  other 

i     showing  the  application  of  those  wi  i 
plaintiff,  and  their  meaning,  stated  a  cause  of 
v.    Si  iloff    i  Minn.)    64    N.    W. 
91 5 

62  Minn.  \^l 

[c]     (Minn.;    l.N!ii;.> 

A   complaint   alleging   the  publication  of 
the  following:    "One  ol  the  B.  M.  U.'s  occupied 
a    pulpit    in     i    local    church   on    Sunday    night. 
Saturday  he  was  engaged  in  the  endeavor  to  rob 
liis  neighbor,  and  Monday  returned  to  bis  avo- 
ioing  the  Medians  up,  as  well  as  their 
friends  and  sympathizers.    This  religious 
rriii'  was  the  firet  i"  <t.\   'Boycott.'"    and  snili- 
ciently  showing  the  publication  to  refer  to  plain- 
tiff, stated  a  cause  of  action.— Knox  v.  Meehan 
Minn.)  66  N.   W.  1149. 
CI    Minn.  280. 
[dj     (Win.;    IWI.-..I 

A  complaint  in  an  action  for  slander  al- 
leged that  the  defendant  said  to  plaintiff,  in  the 
presence  of  others,  ".lust  as  well  as  you  believe 
of  mother  that  my  wife  lias  beaten  her,  just  so 
well  we  can  believe  that  mother  said,  'E.  (mean- 
ing plaintiff)  has  penned  up  pins  belonging  to  T., 
and  has  knocked  there  on  the  bead,  and  devour- 
ingly eaten  them  up.'"  Hull,  that  such  words 
are  not  actionable  per  se.  and,  in  the  absence  of 
anything  to  show  the  circumstances  leading  up 
tothe  alleged  charge,  ami  by  way  of  innuendo, 
the  complaint  was  demurrable. — Pandow  v.  Kn  li- 
sted (Wis.)  63  N.  \V.  2S4. 
00  Wis.  298. 

§   24.    Answer. 

(Neb.:    1S».1.> 

Where  it  is  alleged  that  defendant  spoke 
certain  words  of  the  plaintiff,  and  their  mean- 
ing is  averred  in  an  innuendo,  a  statement  iu 
the  answer,  by  which  the  defendant  admits  the 
uttering  of  the  words  as  alleged,  but  avers  "that 
it  was  not  in  the  sense  of  nor  with  the  intent  to 

onvey  the  idea"  claimed  in  the  petition,  is  not 
a  denial  that  the  words  bad  the  alleged  significa- 
tion. -Karr  v.  Birkner  (Neb.)  02  N.  W.  404. 
44  Neb.  107. 

§   25.    Pleading  and  proof, 
[a]     (Mich.;    1890.) 

Where  defendant  published  that  plain- 
tiff was  arrested,  charged  with  assault  with  in- 
tent to  do  great  bodily  Harm,  less  than  murder, 
and  that  plaintiff  drove  a  pitchfork  into  the 
thigh  of  a  certain  person,  and,  in  an  action  for 
there  wore  fads  proving  plaintiff  guilty 
of  the  offense  charged,  ii  was  not  error  to  per- 
mit defendant  to  prove,  under  a  plea  and  notice 
if   justification,    that    the    pitchfork    pj 

lothing,  and  not  the  person,  of  the  man  as- 


saulted.— Muguirc  v.   Vuugh.in  (Mich.)  64  K.  W. 
44. 
I  1. 1     i  Hleh. i    I89V.J 

\\  here  i '  illeged  -lander  in  ■ 

ging   plaintiff   with   theft,    there   in   nu   vol 
where  the  1  ad  tbe  j 

fer  that  deletion  u  I  intended  by 
to  charge  the  p.  b   tbe  larceny  of   the 

mentioned    bj     him,     Ileum    i.    W 
i  9  N.  u.  245. 

]<•]       I  Kin I,.;      IVI  I.) 

The  -    words    cbargi 

"There  is  a  run  on  the  Irish-American  Bank"; 

i      I    American     Bank     hi  tided"; 

"the  Irish  Amen,  in   Bank  t  anyway"; 

"tbe   Irish-American    I  Is  doors  at 

clock  to-day."     the  words  proved  were; 
"Have  you  got  any  money  in  tbe  Irish-Ameri- 
i    a    Bank?     If  you  have  any  there,  you 
better  be  getting  it  oi  a  materia]  va 

ii  American  Bank  v.  Bader  (Minn.) 
61  N.   \V    32a 

59  Minn.  329. 
Cell     (Wis.)    18941.) 

In  an  action  by  a  chief  cf  police  for  libel, 
the  articles  alleged  t..  be  111  irged  plain- 

tiff with  iy,  and  1 1 

bad,  "in  manifold  ways,  proved  his  absolute  un 
fitness  Eor  tl IE         !     ah  or  any  oili- 

er office  cf  a  public  nature  where  honor  counts 
for  aught,"  i  tc.  Hi  'i.  thai  it  was  error  t.,  strike 
from  the  inswera  allegations  that,  when  the 
district  attorney  advised  tin  >rs  againsl 

the  alii  [aimed  by  plain 

tiff,  the  latter  publicly  and  in  a  boisterous  man 

proved  the  district  attorney,  and 

rce  him  to  certify  to  the  correctness  of  tbe 
bill;   that,  to  increase  his  fees,  plaintiff  proe 
the   isse    ne,    of  warrants  for  the  arrest  of  per- 
sons without  proper  cause,  and  against  the  'lis 

bat  plaintiff  wei 
another  city  to  arresl  a  buy,  became  drunk  while 
there,  cond  i  tbe  train  in  a  disor 
ibrly  manner,  fell  asleep,  and  the  buy  rel 
himself,  and  escaped  from  the  train:    thai 
such  service  he  presented  a  bill  Eor  $47.12]  that 
tbe  plaintiff  was  drunk  and  disorderly  in  pub- 
lic pi 3,  and  while  in  such  condition  used  pro- 
fane   and    indecent    language,    and    perpetrated 
assaults   upon  sundry   residents;    and  that,  dur- 
ing a  strike,  plaintiff  ostentatiously  sympathized 
with  the  strikers,  and  prevented   the  taking  of 
proper  means  to  prevent  the  strikers  from  intim- 
idating, by  threats  and  violence,  others  from  tak- 
ing their  places.— Adamson  v.  Raymer  (Wis.)  68 
N.  W.  1000. 

§  26.   Evidence. 

[a]  (Mien.;    1804.) 

In  an  action  for  libel  for  publishing  a 
newspaper  article  stating  that  plaintiff  was  ar- 
rested for  larceny,  in  which  the  number  of  his 
residence  was  given,  evidence  that  another  per- 
son of  the  same  name  as  plaintiff  was  arrest- 
ed does  not  shew,  as  a  matter  of  law,  that  de- 
fendant intended  in  good  faith  to  refer  to  such 
other  person. — Davis  v.  Marxhausen  (Mich.)  Gl 
N.  W.  ."."1. 

103  Mich.  815. 

[b]  (Mich.;    1895.) 

In  an  action  for  libel,  for  a  publica- 
tion in  a  paper,  charging  an  attempt  to  bribe 
a  state  senator,  an  alleged  interview  with  plain- 
till,  published  in  another  paper,  on  which  the 
was  based,  is  inadmissible  to  prove  the 
truth  of  the  libel.— Owen  v.  Dewey  (Mich.)  65 
N.  W.  8. 

£c]      I  Mich.;    1896.) 

In  an  action  for  slander  the  jury  may  con- 
sider the  wealth  and  standing  of  defendant,  t  >  de 
termine   the    influence   of   his   statements. — Bots- 
ford  v.  Chase  (Mich.)  CG  N.  W.  325. 

Id]     (Mich.:    1S!)«.) 

In  an  action  for  slander  tbe  complaint  al- 
leged  that  bj    reason  of  the  slander,   plaintiff's 
lors  refused  to  have  business  dealings  with 
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him,  and  that  he  wae  compelled  to  resign  his  po- 
sition as  manager  of  a  corporation,  and  to  sell  his 
stock  therein.     Held,  that  the  gravamen  of  the 

laim  for  damages  was  the  refusal  of  plaintiffs 
neighbors  to  have  dealings  with  him.  and  the  loss 

if  his  position  with  the  corporation,  and  therefore 
idence  to  show  that  he  received,  in  the  sale  of 
his  stock,  its  full  value,  is  immaterial. — Bots- 
furd  v.  Chase  (Mich.)  00  N.  W.  325. 

[ej     (Mich.;    l.six;.) 

The  admission  of  testimony  of  witnesses 
who    heard    the    words    spoken    by    defendant, 

to  the  effect  that  they  understood  them  to  refer 
to  plaintiff,  was  without  prejudice,  where  the 
witnesses  g av  •  the  facts  which  induced  such 
understanding,  and  were  corroborated  as  to 
such  facts  by  other  evidence. — Provost  v.  Bru- 
eck  (Mkh.  i  67  N.  W.  1114. 
[£]     (Mich.;    1897.) 

Where  the  alleged  slanderous  words  char- 
ged plaintiff  with  dishonesty  in  handling  horses 
as  trainer  for  defendant,  it  was  proper  to 
permit  defendant  to  show  on  the  question  of 
damages  plaintiff's  general  reputation  as  to 
integrity  in  similar  transactions.  —  Finley  v. 
\\  idner  (Micb.)  70  N.  W.  433. 

fSJ      (Mi.l..:    1897.) 

When  plaintiff  has  shown  the  uttering  of 
slanderous  words  in  the  presence  of  others 
than  himself  and  defendant,  the  burden  is  on 
defendant  to  prove  his  justification. — Finley  v. 
Widner  (Mich.)  70  N.  W.  433. 
lh]    (Mich.:   1897.) 

Though  slanderous  words  impute  a  crime, 
a  justification  of  their  truth  need  be  proved 
by  onlv  a  preponderance  of  evidence. — Finley 
v.  Widner  (Mich.)  70  N.  W.  433. 

[1]     (Mich.;    1897.) 

In  an  action  for  slander,  consisting  of  a 
statement  of  defendant,  after  defeat  of  plaintiff 
for  an  office  for  which  he  was  a  candidate,  that 
be  had  been  informed  plaintiff'was  a  safe-crack- 
er, and  had  served  time  for  safe-blowing,  it  is 
error  to  admit  testimony  of  witnesses  that  sev- 
eral years  before  they  had  heard  that  plaintiff 
had  been  a  safe-cracker  and  had  served  time, 
where  it  appears  that  defendant's  and  witnesses 
information  came  from  different  sources.  Grant 
and  Moore,  JJ.,  dissenting  from  reversal  on  the 
ground  that  plaintiff  had  no  cause  of  action. — 
Wolff  v.  Smith  (Mich.)  70  N.  W.  1010. 

[j]     (Minn.;    189R.) 

In  an  action  against  a  member  of  a  mer- 
chants' protective  association  for  causing  plain- 
tiff's name  to  be  published  in  a  debtors'  list,  it 
was  proper  to  permit  defendant  to  be  cross-ex- 
amined, under  the  statute,  as  to  his  understand- 
ing of  the  character  of  the  list,  whether  it  re- 
ferred to  plaintiff,  and  the  duty  of  members  of 
the  association  in  reference  to  giving  credit  to 
persons  whose  names  were  published  in  the  list 
— Traynor  v.  Seiloff  (Minn.)  G4  N.  W.  915. 
02  Minn.  420. 

IkJ     (Wis.;    lSt>7.) 

It  was  error  to  admit  letters  to  plaintiff 
from  third  persons  referring  to  the  publication, 
and  stating  the  effect,  and  the  writers'  opinions. 
—Dr.  Shoop  Family  Medicine  Co.  v.  Wernich 
(Wis.)  70  X.  W.  160. 

§  27.    Instructions, 
la]      (Mich.;    IS!).-.) 

In  an  action  by  a  policeman  against  a 
newspaper  for  libel  it  appeared  that  the  head- 
lines of  the  article  published  were:  "Police 
man  and  burglar.  The  Detroit  department 
said  to  have  one  of  that  sort.  He  pretends  to 
be  sick,  and  is  suspected  of  having  gone  at 
once  and  robbed  a  store."  The  article  stated 
that  it  was  claimed  that  certain  property  found 
in  plaintiff's  possession  had  been  identified  by 
the  owner  of  the  store  burglarized,  the  posses- 
sion of  which  plaintiff  could  not  satisfactorily 
explain.  It  also  stati  d  other  things  which  were 
•rue.    Held,  that  it  was  not  error  to  refuse  to 


teharge  that  the  only  statements  in  such  article 
for  which  the  jury  can  find  plaintiff  is  ent 

i  to  any  damages  are  those  concerning  th 
covery  of  stolen  property  in  his  possession,  its 
identification  by  the  proprietor  of  the  store, 
and  plaintiff's  inability  to  explain  his  possession 
of  it. — Long  v.  Tribune  Printing  Co.  (Mich.)  05 
N.  W.  10S. 
[b]     (Mich.;    1807.) 

Where  the  charge  was  one  of  dishonesty 
in  certain  transactions,  and  evidence  of  plain- 
tiff's general  reputation  for  integrity  was  ad- 
mitted on  the  question  of  damages,  and  defend- 
ant attempted  to  justify  by  showing  the  truth 
of  the  charge,  it  was  error  to  deny  plaintiff's 
request  for  an  instruction  that  said  evidence 
was  not  competent  on  the  question  of  justifi- 
cation.—Finley  v.  Widner  (Mich.)  70  N.  W.  433. 

i       [c]     (Wis.;    1890.) 

The  word  "condition."  in  the  instruction  in 
an  action  for  libel  that,  in  estimating  damages, 
the  jury  are  to  consider  plaintiff's  injured  feel- 
ings and  tarnished  reputation,  "taking  into  ac- 
count the  nature  of  the  imputation,  the  extent 
of  its  publication,  the  character,  condition,  and 
influence  of  the  parties,  and  all  the  surrounding 
circumstances."  will  not  be  held  open  to  con- 
struction by  the  jury  as  meaning  "wealth." 
rather  than  as  referriug  to  social  standing. — 
Buckstaff  v.  Hicks  ( Wis.i  08  N.  W.  403. 
[d]     (Wis.:    1896.) 

As  actual  damages  for  libel  cannot  be  mit- 

I  iga'ed  by  circumstances  showing  good  faith,  an 
instruction  that,  if  the  publication  was  a  fair 
and  accurate  account  of  the  remarks  concerning 
plaintiff,  this  might  be  considered  in  mitigation, 
is  properly  refused:  plaintiff  having  abandoned 
claim  for  punitive  damages,  and  the  court  having 

1  so  instructed.— Buckstaff  v.  Hicks  (Wis.)  OS  N. 
W.  -103. 

§   28.    Province  of  jury. 

(Mich.;    1895.) 

Where  defendant  based   his  libel  on   an 
alleged    interview    with    plaintiff,    published    in 
j  another  paper,  the  jury  must  determine  wheth- 
]  er  the  interview  was  had,  and  was  correctly  re- 
ported.—Owen  v.  Dewey  (Mich.)  05  N.  W.  8. 


VI.   DAMAGES. 

§   29.    'What  may  be  considered. 
(Neb.;    181)5.) 

In  an  action  for  slander,  the  alienation 
of  the  affections  of  plaintiff's  husband,  and  the 
loss  of  home  and  support,  which  resulted  from 
the  circulation  of  the  slanderous  words,  are  ele- 
ments, of  damage.— Case  v.  Case  (Neb.)  63  N. 
W.  867. 

45  Neb.  493. 

§  30.   Evidence. 

[a]  (Ionn:    1897.) 

Where  the  slanderous  words  are  actionable 
per  se.  plaintiff  need  not  allege  or  prove  special 
damages.— Trimble  v.  Tantlinger  (Iowa)  60  N. 
W.  1045. 

[b]  (Mich.:    1895.) 

In  an  action  against  a  newspaper  for 
libel,  where  there  are  no  facts  warranting  the 
giving  of  exemplary  damages,  the  jury  may 
consider  the  recklessness  or  negligence  of  de- 
fendant's employes  as  bearing  on  the  question 
of  damages.  —  Long  v.  Tribune  Printing  Co. 
(Mich.)  65  N.  W.  108. 


§  31. 


Mitigation. 


(Mich.;    1894.) 

Evidence  of  a  retraction  by  a  newspaper 
|  of  a  libelous  article  is  only  admissible  in   miti- 
gation  of   the  damages. — Davis  v.   Marxhausen 
(Mich. I  Gl  N.  W.  504. 
103  Mich.  315. 
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§   32.    Excessive  damages. 

|n|     (Minn.  |    IWJMI.)  , 

WUei  iph  company  forwarded  a 

■  ,    and   delivered   it    to    the    ad- 
•  ■,  and  there  wa 

were  ever  made  i>tii >i it-,  a  verd 
_'<  h  >  Peterson  v.  Wi 

Tel  Co.  i. Minn. i  67  N.  W.  646. 

[b]     (Neb.1    1890.)  «   . 

\    rerdict  of  $1,000  for  n  charge  of  In- 
ited   over  and  over  again, 
in     verge  of   womanhood,    Is    i 

ig   v.  Campbell  (Neb.)  06  N.  W. 
424. 

47  Neb.  370. 


VII.    SLANDER  OF  TITLE. 
§  33.   Of  tenant. 

(Mi.-li.;     ISOO.) 

A  landlords  by  falsely  stating  to  a  per- 
son, to  h  bom  the  tenant  is  attempting  to  sub- 
lease, that  the  premises  cannot  be  a  >e  I  I 
loon  purposes,  and  thereby  preventing  the  con 
mation  of  the  sul  lease,  is  not  liable  to  the 
tenant  unless  the  statement  was  malicious. — 
Harrison  v.  Howe  (Mich.)  67  N.  W.  527. 


VIII.    CRIMINAL   PROSECUTION. 

§   34.    What  constitutes   offense. 

[a]     (Mien.:   1896.) 

A  complaint  charging  that  tin-  defendant 
imputed  to  the  affiant  a  crime  by  falsely  and 
maliciously  Baying,  "You  are  a  swindler;  you 
beal  the  poor  people  out  of  their  money,  and  are 
a  cheat  and  a  fraud,"  charges  an  offense,  under 
Hew.  Ann.  St.  5  9315,  making  it  a  misdemeanor 
to  impute  tc  another  the  commission  of  any 
crime,  felony  or  misdemeanor  or  any  infamous 
or  degrading  act."— Schultz  v.  Huebner  (Mich.) 
66  N.  \V.  57. 

[li]     (Neb.;    1S!)7.) 

A  false  and  malicious  publication,  in  print 
or  writing,  which  tends  to  injure  the  reputation 
of  another  person,  or  to  bring  him  in  contempt, 

1  or  ridicule,  constitutes  criminal  libel.— 
1  laker  v.  State  (Neb.)  69  N.  W.  749. 

§   35.    Libel  of  several  persons— Single  of- 
fense. 

(Minn.:    1895.) 

A  libel  on  two  or  more  persons  not  asso- 
ciated in  business,  containing  in  a  single  writ- 
ing, and  published  by  a  single  act.  const  iiutes 
but  one  offense.  Canty,  .T.,  dissenting.— State 
v.  Hoskins  (Minn.,  62  N.  W.  270. 
60  Minn.  168. 

§  36.   Indictment. 

CWJs.:   1896.)  .         .    .    . 

An  indictment  for  libel,  alleging  that  de- 
fendant did  "publish,  and  did  cause  to  be  pub- 
lished in  a  certain  newspaper  called  Torch  of 
Liberty  in  n  certain  part  of  which  newspaper 
so  published  ::«  aforesaid  there  were  and  are 
contained  the  false,  scandalous,  and  malicious 
libel,"  etc.,  when  attacked  after  verdict,  will  be 
held  to  Ruffii  ieiulv  allege  the  publication  of  the 
libel.— Barnum  v.  State  (Wis.)  66  N.  W.  617. 
92  Wis.  586. 

§   37.   Evidence. 

(Neb.:   l.s:<7.> 

When  the  part  of  the  article  set  out  in  the 
information  does  not  import  defamation,  on  its 
face,  of  a  particular  person,  nor  mention  the 
name  of  the  complaining  witness,  and,  standing 
alone,  requires  inducements,  innuendoes,  and  evi- 
dence to  make  it  apply  to  him,  and  to  show  that 
the  words  were  employed  in  a  libelous  sense,  the 
state  must  prove  that  the  publication  tended  to 


injure  one's  reputation  and  expose  him  to  public 
lmiied,  contempt,  or  ridicule.  —  ltaker  v.  Stale 
(Neb.)  09  N.  W.  749. 


LICENSE. 

Adverse    possession     by    transferee    of    licensee, 

ity  of  city,  see  "Municipal  Corporations," 

action  of  contract,  creation  of  easement 
or  1"  s  4. 

Injuries    on    trains,    see    "Railroad    Compa: 
:  25. 

to  ligence,    S  28. 

i  lions    interfering    with    h  eom- 

ineree.  mi  utional   Law,"  jjij  50-52. 

o-luet   ferry,  see  "Ferry." 

■  >r   sell   patented  articles,   see 
"Patents  (or  in* entions," 

To  marry,  see  "Mairiage,"  §  3. 

To  pre  1'hysicians  and   Sur- 

ons,"  §  2. 
i  ;  decedent'*   land  (or  del. is,  see  "Kxecu- 

tors  and  Administrators,"  s  40. 

liquor,  see  "Intoxicating  Liquors,"  §§  8-23. 

§   1.    Between  individuals. 

[a]  (Mich.)    is').",.) 

Where  a  contract  giving  permission  to 
construct  a  railroad  over  land  provides  that  the 
agreement  shall  be  void  unless  the  road  is 
pleted  within  a  certain  time,  the  licensor  may 
enjoin  the  further  extension  of  the  road  over 
;l  after  sueh  lime  has  elapsed.— Detroit 
i\-  Birmingham  Plank-Road  Co.  v.  Detroit  Sub- 
urban  Ry.  Co.  (Mich.)  61  N.  W.  8S0. 
103  Mich.  585. 

[b]  (Wis.:    1806.) 

An  instrument  executed  bv  a  railroad  com- 
pany by  its  attorney  in  fact,  conveying  to  the 
grantee  and  his  assigns  the  right  to  cut  and  re- 
move, for  his  own  use,  during  a  period  of  20 
years,  all  the  pine  timber  on  certain  land,  for  a 
full  consideration,  the  receipt  of  which  w 
know ledged,— being  sealed  with  a  scroll,  but  not 
signed  by  the  president  of  the  company,  nor 
countersigned  by  its  secretary, — is  a  mere  license 
to  cut  the  timber,  and  vests  no  title  thereto  in 
the  licensee  until  it  is  actually  severed. — Keystone 
Lumber  Co.  v.  Kolman  (Wis.)  69  N.  W.  165. 

[c]  (Wis.;   1S9G.) 

A  license  to  cut  and  remove  timber  is  as- 
signable, whether  made  so  by  express  words  or 
not.— Kevstone  Lumber  Co.  v.  Kolman  (Wis.) 
69  X.  W.  165. 


§  2. 


Revocation. 


[a]  (Mich.:   1895.) 

The  occupation  of  land  and  the  making 
of  valuable  manufacturing  improvements  there- 
on in  execution  of  a  void  agreement,  such  occu- 
pancy not  having  ripened  into  a  right  by  pre- 
scription, does  not  create  a  license  to  use  the 
l-i nd.  irrevocable  as  long  as  the  improvements 
are  maintained.— Carley  v.  Gitchell  (Mich.)  62  N. 
W.    1003. 

105  Mich.  38. 

[b]  (Wis.;   1895.)  , 

An  executed  parol  license  to  use  another  s 
land  for  drainage  purposes  is  revocable.— 
Thoemke  v.  Fiedler,  61  N.  W.  1030.  91  Wis.  3S6. 

[c]  (Wis.;    1895.) 

The  fact  that  expenditures  have  been 
made  under  an  executed  parol  license  to  use  an- 
other's land  for  drainage  purposes  will  not  ren- 
der it  irrevocable.— Thoemke  v.  Fiedler  (Wis.) 
64  N.  W.  1030,  91  Wis.  386. 

[d]  (Wis.;    1895.) 

The  fact  that  an  executed  parol  license  to 
use  another's  land  was  based  on  a  valuable 
consideration  will  not  render  it  irrevocable.— 
Thoemke  v.  Fiedler,  64  X.  W.  1030,  91  Wis.  386. 
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§   3.    From    government — Revocation. 
(11  in  ».  i    189(5.) 

A  grant  of  special  privileges  on  land  dedi- 
cated to  a  particular  public  use.  if  rightfully 
made,  is  not  revocable  at  the  arbitrary  pleasure 
of  the  state  or  municipality, but,  if  acted  on,  the 
licensee  has  vested  rights  therein,  which  are 
sal  licet  only  to  the  paramount  interests  of  the 
public— City  of  St.  Paul  v.  Chicago,  M.  &  St. 
P.  Itv.  Co.  (Minn.)  GS  N.  W.  458. 
63  Minn.  330. 


LIENS. 

See,  also,  "Agistment":  "Maritime  Liens"; 
"Mechanics'  Liens";   "Fledge." 

Created  by  creditors'  bill,  see  "Creditors'  Bill," 
18. 

Estoppel  to  claim,  see  "Estoppel,"   S  29. 

For  price  of  goods,  sec  "Sale,"  §  4S. 

Fur  rent,  see  "Landlord  and  Tenant,"  §§  52-57. 

Of  agister,  see  "Agistment." 

Of  assessment  for  public  improvements,  see 
"Municipal  Corporations,"  §  145. 

of  attachment,  see  "Attachment,"  §§  28,  29. 

Of  attorney,  see  "Attorney  and  Client,"  §§  18- 
23. 

Of  bank  on  collections,  see  "Banks  and  Bank- 
ing." §  23. 

on  stock,  see  "Banks  and  Banking."  §  1. 

Of  bona  fide  purchaser,  see  "Negotiable  Instru- 
ments." §  55. 

Of  carrier  for  charges,  see  "Carrier,"  S  32. 

Of  commission  merchant  for  advances,  see 
"Factors  and  Brokers,"  §  6. 

Of  corporation  on  stock,  see  "Corporations,"  § 
48. 

Of  creditor  on  partnership  assets,  see  "Partner- 
ship," §  37. 

Of  execution,  see  "Execution,"  S§  13,  14,  42. 

Of  factor  or  broker  for  compensation,  see  "Fac- 
tors and  Brokers,"  S  17. 

Of  innkeeper,  see  "Innkeepers." 

Of  judgment,  see  "Judgment,"  §§  62-67. 

for  alimony,  see  "Divorce,"  §  30. 

Of  livery  stable  keeper,  see  "Livery  Stable 
Keepers." 

Of  mortgage,  see  "Chattel  Mortgages,"  §  26; 
"Mortgages,"  §5  17-23. 

Of  pledge,  see  "Pledge,"  §  7. 

Of  tax.  see  "Taxation,"  SS  7,5-57. 

Of  vendor,  see  "Sale."  §5  57,  58. 

On  logs  and  lumber,  see  "Logs  and  Logging,"  §§ 

On  trespassing  animals,  see  "Animals,"  §  1. 
Rights    of   junior    lienholders,    see    "Marshaling 
Assets  and  Securities,"  §  1. 

8   1.    For  advances. 
(Iowa:    1896.) 

A  coal  company,  in  consideration  of  ad- 
vances for  its  pay  roll,  agreed  that  all  its  ac- 
counts for  coal  sold  should  be  assigned  to  the 
bank.  At  the  request  of  the  bank,  it  was  agreed 
that  the  accounts  should  be  put  under  the  con- 
trol of  the  bookkeeper  of  the  coal  company,  who 
should  pay  the  money  into  the  bank,  when  col- 
lected. Held,  that  the  bank  thereby  acquired  a 
lien  on  the  accounts,  entitling  it  to  the  amount 
collected  thereon  in  the  hands  of  a  receiver  of 
the  coal  company. — Atlantic  Trust  Co.  v.  Car- 
bondale  Coal  Co.  (Iowa)  68  N.  W.  697. 

§  2.    For  storage, 
[n]      (Mich.;    1897.) 

A  lessee  of  a  store  notified  his  landlord 
that  ne  had  sold  his  stock  of  goods  to  S..  that 
the  lease  was  surrendered,  and  that  he  must 
look  to  S.  thereafter  for  his  rent.  S.  .disclaim- 
ed any  interest  in  the  goods,  as  did  the  lessee. 
Both  refused  to  take  them  away,  and  left  them 
in  the  store,  though  the  landlord  notified  them 
that  lie  would  claim  a  lien  for  storage  if  the 
geids  were  not  removed.  The  store  was  lock- 
ed up.  and  the  key   left  at   a  local   bank,   and 


the   landlord  kept  watch  over  the  store   to  see 
that  it  was  properly  fastened.    Held,   that  the 
landlord    was  entitled  to  a  lien   for  storage.— 
Schneider-  v.  Stone  (Mich.)  69  N.  W.  829. 
[b]     (Neb.;    1896.) 

A  contract  for  the  storage  and  forwarding 
of  goods,  by  which  the  consignor  reserves  the 
right  to  withdraw  at  pleasure  for  reshipment 
the  goods  stored,  and  under  which  each  may 
draw  at  sight  on  the  other  for  any  balance  in 
his  favor,  the  consignee  relying  on  the  personal 
credit  of  the  consignor,  does  not  create  a  lien 
in  favor  of  the  consignee  for  his  charges  there- 
under.— Moline,  Milburn  &  Stoddard  Co.  v.  Wal- 
ter  A.  Wood  Mowing  &  Reaping  Mach.  Co. 
(Neb.)  69  N.  W.  405. 

§  3.    Contract  between  lessor   and  lessee. 
(S.  D.:    1895.) 

Where  a  lease  of  an  hotel  provides  for 
monthly  paymenl  of  rent,  and  also  stipulates  for 
the  purchase  of  the  hotel  furniture  by  the  lessee 
at  a  fixed  price  payable  in  installments,  and  that 
the  lessor  shall  have  a  lien  on  the  furniture  to 
secure  the  purchase  price,  the  latter  has  a  lien, 
not  only  for  the  purchase  price,  but  also  for  all 
rent  that  may  accrue  under  the  lease,  which  is 
valid  against  all  persons  having  notice  of  the 
condition  of  the  lease. — Esshom  v.  Watertown 
Hotel  Co.  (S.  D.)  63  N.  W.  229. 

§  4.   Enforcement — Thresher's  lien, 
[a]     (N.  !>.:    189S.) 

The  failure  of  an  officer  making  the  sale 
on  the  foreclosure  of  a  thresher's  lien  to  file  a 
record  of  the  sale  with  the  register  of  deeds 
within  the  prescribed  time  did  not  invalidate 
the  sale. — Martin  v.  Hawthorne  (N.  D.)  63  N. 
W.  895. 

5  N.  D.  66. 
lb]     (IV.  11.:    1895.) 

A  party  seizing  grain  under  a  thresher's 
lien  must  establish  that  the  grain  was  grown 
on  the  land  described  in  the  statement  for  lien. 
—Martin  v.  Hawthorne  (N.  D.)  63  N.  W.  S95. 

5  N.  D.  66. 

[<•]      (S.  D.;    1895.) 

Where,  in  an  action  to  enforce  a  thresh- 
ing lien  under  Laws  1889,  c.  88,  the  court  failed 
to  find  that  the  plaintiff's  assignor  owned  and 
operated  the  threshing  machine  with  which  the 
grain  was  threshed,  or  that  the  lien  contained  the 
statement  of  facts  required  by  section  3  of  the 
act,  a  judgment  for  plaintiff  is  unauthorized. — 
Anderson  v.  Alseth  (S.  D.)  62  N.  W.  435. 

6  S.  D.  566. 
[d]      (S.  D.;    1S95.) 

A  complaint  for  a  threshing  lien,  under 
Laws  1889,  c.  88,  alleging  that  "the  said  F. 
[plaintiff's  assignor]  duly  executed  his  claim  for 
a  lien  upon  the  said  grain  hereinbefore  described, 
for  threshing  the  same,  *  *  *  and  caused  the 
said  claim  to  be  tiled  in  the  office  of  the  register 
of  deeds,"  without  alleging  that  an  account  had 
been  made,  stating  the  kind  of  grain  threshed 
and  the  number  of  bushels,  with  a  description 
of  the  land  on  which  it  was  grown,  as  required 
by  section  3  of  the  act,  is  sufficient,  as  against 
an  objection  for  insufficiency  not  taken  until 
the  trial.— Anderson  v.  Alseth  (S.  D.)  62  N.  W. 
435 

6  S.  D.  566. 


LIFE  ESTATE. 

See  "Estates." 

Adverse  possession   by  life  tenant   against  re- 
mainder-men, see  "Adverse  Possession,"  §  22. 

LIFE  INSURANCE. 

See  "Insurance." 

Exemption  of,  see  "Exemptions,"    §§  9,  1L 
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LIGHT  AND  AIR. 

e  "Ad 

Land  a  3. 


LIMITATION. 

In  uij),  see  "Wills," 

it  of  l      i     i  i    "To    i       i  "  5  24. 

L70,  1.1. 
indebtedness,     see    "Schools    and 
'  ■  21. 

19,   25,   33; 

or  risk  in  n. 

ite  Of- 
II'. 

■.  see  "Landlord  and  Tenant,"  5 

is. 


LIMITATION  OF  ACTIONS. 

I.  WHEN    STATUTE    APPLICABLE,    H 

i    ■■ 

II.  RUNNING  of  STATUTE,  Si  9  31. 

1.  Accrual  .if  Cause  of  Action,  55  '.i  -20. 

2.  Disabilities  and  Exceptions,  55  21—26. 

3.  Interruption  by  Legal  Proceedings,  55 

27  31. 

III.  ACKNOWLEDGMENT,    NEW    PROM- 

ISE  AND  PART  PAYMENT,  v   32 

IV.  PLEADING  AM)  PRACTICE,  55  3S-42. 
V.  CRIMINAL  PROSECUTION,   55  43,    II. 

See,  also,  "Adverse  Possession." 

il  bank  for  penalties  for  exact- 
ing usury,  see  "Usury,"  5  16. 

on  ol  highway  by  prescription,  see  "High- 
."  55  4.  ... 

Effect  '.f  admis  r  running  of  statute, 

see  "Adverse  Possession,"  5  32. 

by  guardian,  see  "Guardian  and 
Ward,"  5  s. 

■  il  foreclosure,  see  ".Mortgages," 
5  (HI. 

For  partition,  see  "Partition,"  5  2. 

Limitation  of  tight  to  set  up  usury,  see  "Usury." 
5  21.  ' 

Objections  to  tax  title  cured  by  limitation,   see 
"Taxation,"    5  113. 

Of  proceedings  to  sell  lands  for  debts,  see  "Kx- 
ecutors  and  Administrators,"  55  41.    12. 

On  guardians'  bonds,  see  "Guardian  and  Ward," 
55  If..  IT. 

On  insurance  policies,  see  "Insurance,"  5  106. 

Raisii  first  time  on   appeal,   see 

"Appeal,"  5  198. 

ivhere  claims  against  estate  am  barred, 
see  "Executors  and  Administrators,"  §§  20,  21. 

Right    of   defendant    in    ejectmenl    to    recover 
taxes  barred,  see  "Ejectment,"  5  12. 

to   plead    the    statute   after   relief    from   de- 
fault judgment,  see  "Judgment,"  5  14. 

To  assail  tax  titles,  see  "Taxation,"  5  112. 

To  colli  e  "Taxation."  5  7.".. 

To  enfon  I  i  ,iens,"  5  51. 

To  fori  ;es,  see  "M  '    5  40. 

What  law  governs,  see  "Conflict  of  Laws,"  §  3! 


I.    WHEN  STATUTE  APPLICABLE. 

5    1.    In  general. 
1 11  I     (Minn.:    1MMI.) 

The  fact  that  by  Gen.  St.  1894,  5  L832,  the 
rights  of  the  owner  of  lands  abutting  on  a  road 
are  barred,  as  again:  I  years, 

does  not  render  that  period  of  limitation  appli- 
cable oy  analogy,  in  favor  of  the  private  owner, 


and  at  Town  of  Wal- 

eott,  67  N.  W.  360,  64  .Mum.  409. 

I  I.  I      IM11111.;     IV(7.| 

Gen.  6  a.  :,,  provi 

of    limitation*    shall 
apply  .     injury    to    lb 

■  '1  obligal  i..r 

I 
by  Gen.  St.  is'.u,  g  ..  1 

Brown  v.  Village  of  Heron  Lake  (Minn.)  69  N. 
\\ .   710 

§  2.    Actions  relating  to   land. 
I  a  I     (Ion it;    1  •.•!<;.  1 

I  hi  'aliite     of     limit 

tamed  riding  that  an 

property   -ball    nol    be    brought 
after  10  years  from  the  time  the  cause 

'  not    be   invoked    in    favor  of   a 
tax   title  to   land   of  which   the  bolder  hi 

on   for   in   ri  Phillips 

v.  Wilmarlh  (Iowai  66  N.  W.  1053. 
[b]     (Web.  i    1895.) 

An  action  by  a  subs,  gni  al  mortis  . 
enforce   bis   equities  as  against   the   mortgagor 
and  purchaser  through  a  decree  forei 
prior  mortgage,  to  which  be  u  ,  l.-  a 

party,    may  be  brought   at  any   time   within   10- 
years  niter  the  action  accrued,  un.hr  1 

than    within  4  years,   und'-r  section   16.— 
Baldwin  7.  Burt.  61  N.  W.  601,  13  Neb.  245. 
I«-J     (Wis.;    1805.) 

Ten     years      limitation     does    not     ruu 
ainst  a  railroad  company 
for  damages  for  the  u  I      cupation  of  land 

provided  for  in  Rev.  St.  55  1846,  1852,  where  the 
railroad  company  was  a  mere  trespasser.— Tuck- 
er v.  CI  icago,   St.   P.,  M.  &  O.  Kv.  Co. 
fir,  X.  W.  515,  91  Wis.  576. 

§  3.    Action  to  have  deed  declared  a  mort- 
gage. 
(Neb.;   imiii.i 

An    action    to   have   an    absolute   convey 
ance  declared  to  bo  a  mortgage,  and  to  compel 
a  reconveyance  to  plaintiff  because  of  the  debt 
having   been   extinguished,   is  prescribed   in   10 

Names  v.  Names  (Nib.)  07   N.   W.   751 
48  Neb.  701. 

When  cause  of  action  accrues,  see  post,  §  12. 

§  4.    Relief   on   the    ground    of    fraud    or 
mistake. 

[a]  (Iotvii:    1804.) 

An   action   to   subject   land   conveyed  in 
fraud    of    creditors    to    the    payment   of   their 
'  boos  is  not  an  action  to  enforce  a  trust,  so  as> 
to   prevent   tic    application   thereto   of  the  stat- 
ute of  limitations,   but    1  .  .r  "relief  on  the 
ground  of  fraud"  (Code,§  2529),  and  must  1 
fore    be   brought    within   live   years    after 
fraud     has    been     discovered.  —  Sims    v.     Gray 
(Iowa)  01  N.  W.  171. 
93  Iowa,  3S. 

[b]  (Iowa;   is!>!.> 

ruder  (ode.   5   2530,   providing  that,   in 
actions  tor  relief  on  thi  of  mistake,  the 

cause  of  action  shall  not  be  deemed  to  have  ac- 
until   the   mistake   shall   have   been   dis- 
I   by   the  party  aggrieved,   and  that  the 
limitation  thereon  shall  be  live  years,  an  a. 
against  a  county,  by  one  nf  its  cities,  to  rec 
excessive  charges  for  collection  of  taxes  made 
by   the  former,  is   not  barred   if  brought  within 
"-V"  years  of  the  time  when  the  parties  discov- 
ered    that    such    overcharges    had     been    D 
through    ignorance   of   a   change    in    the    law. 
Iowa  City  v.  Johnson  Countv  (Iowa)  01  N.  W. 

When  cause  of  action  accrues,  see  post,  §  13. 

5   5.    Action   on    open    account    or    on    ac- 
count stated, 
[a]     lloTrn:    1806.) 

Plaintiff    commenced    work    for   defendant 
railroad  company  in  1SS2,  and  worked  until   1 
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without  any  fixed  agreement  as  to  salary,  when 
the  directors  lixed  his  salary  at  a  certain  sum 
tor  the  current  year.  On  a  meeting,  of  the  board 
'  in  1889,  plaintiff  pn  sented  an  account  for  serv- 
ioiii  1884  to  1SSS,  which  was  allowed  and 
1  paid:  and  thereafter,  in  the  same  year, 
: IT's  salary  was  fixed  at  a  certain  sum 
"annually  for  the  year  commencing  June  1.  1889, 
and  continuing  at  that  rate  until  otherwise  or- 
dered." Plaintiff  continued  in  the  company's 
employ  until  1894,  having  received  in  1893  a 
payment  on  the  sum  allowed  by  the  directors  in 
1889  for  services  rendered  between  1884  and 
1888,  and  sues  for  the  balance.  Helil  that,  in 
the  absence  of  a  showing  that  the  sum  found  due 
on  the  settlement  made  in  1889  had  been  carried 
forward  on  the  books  of  the  company  as  a  con- 
tinuing account,  plaintiff's  claim  was  not  on  a 
continuous,  open,  and  current  account,  within 
the  statute  of  limitations.— Porter  v.  Chicago, 
I.  &  D.  Ry.  Co.  (Iowa)  OS  N.  W.  724. 

[1>1     (Iowa;   1S9C.) 

Sin  li  claim  was  on  an  account  slated,  with- 
in the  statute  limiting  the  time  for  bringing  ac- 
tions on  such  accounts. — Porter  v.  Chicago,  I. 
&  D.  Ry.  Co.  (Iowa)  OS  N.  W.  724. 

[c]     (Iowa:    1S9C.) 

Plaintiff  had  made  shipments  over  defend- 
ant's railroad  dining  several  years,  and  settled 
the  freight  bill'  presented  by  defendant.  In 
each  of  the  bills  the  company  had  charged  de- 
fendant overweight.  Hthi, that  the  several  items 
of  money  paid  defendant  as  freight  on  the  ex- 
cessive weight  constituted  an  open  current  ac- 
enunt  within  the  statute  of  limitations. — Ilig- 
lev  v.  Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa) 
68  N.  W.  S29. 

§  6.    Action  against  sheriff. 
(Minn.;     IS'Ki.) 

The  mere  failure  of  a  sheriff,  receiving  mon- 
ey on  redemption  of  land  sold  by  him,  to  pay  the 
same  to  the  party  entitled  thereto  before  any  de- 
mand is  made  on  him  for  it.  is  not  the  omission 
of  an  official  dutv.  within  the  three-years  limita- 
tion of  Gen.  St.  1S!)4.  §  5137.— Hall  v.  Swenson 
(Minn.)  67  N.  W.  1024. 

§   7.    Breach  of  covenant, 
down;    lSH.-.i 

A  complaint  alleging  that  defendant  con- 
veyed land  to  plaintiff  by  deed  with  covenant 
of  warranty  of  title,  and  that  there  was  a  mort- 

ii  the  land  which  was  known  to  defend- 
ant, and  concealed  from  plaintiff,  and  that 
plaintiff  has  been  compelled  to  pay  such  mort- 
gage to  his  damage,  does  not  state  a  cause  of 
action  for  deceit,  but  one  for  breach  of  warran- 
ainst  incumbrances,  which,  under  Code,  § 
2529,  may  be  begun  within  10  years  after  the 
execution  and  delivery  of  the  deed. — Yaneey  v. 
Tatloek  (Iowa)  >;i  X.  W.  997. 
93  Iowa,  386. 

§  8.   Effect  of  statute  on  existing  causes, 
[n]     (Minn.;    189.1. » 

Gen.  Laws  1887,  c.  69.  changing  the 
time  within  which  an  action  to  foreclose  a  mort- 
gage may  be  brought  from  10  to  15  years,  ap- 
plied to  all  cases  in  which  the  prior  statute  had 
nut  fully  run  before  the  act  took  effect. — Brad- 
ley v.  Norris  (Minn.)  65  N.  W.  357. 
63  Minn.  156. 

[bj     (Minn.;    l.sf>r..> 

Gen  St.  is'.id,  §  5147.  limiting  the  time 
for  bringing  actions,  contains  a  saving  clause 
as  to  ;  ender  disability,  permitting  them 

to  sue  within  one  year  after  removal  of  dis- 
ability. Before  the  time  for  bringing  an  action 
'o  redeem  from  a  mortgage  expired  as  to  a  minor 
heir  of  the  mortgagor,  but  after  it  had  expired 
as  to  adult  heirs,  Gen.  Laws  1887,  c.  69,  was 
I  iss,-d.  amending  section  5141  by  extending  the 
within  which  to  foreclose  by  action  from 
i  15  years.  Held,  that  the  time  within 
(vhich  the  minor  heir  might  bring  her  action  to 


redeem  was  thereby  extended  to  15  years  also. 
—Backus  v    Burke  (Minn.)  65  N.  W.  459. 
63  Minn.  272. 


II.   RUNNING  OF  STATUTE. 

1.  ACCRUAL  OF  CAUSE  OF  ACTION. 

On  note,  see  "Negotiable  Instruments,"  §  75. 
To  redeem,  see  "Mortgages,"  §  96. 

§   9.    When  cause  of  action  accrues. 

[a]  (Iowa:    is'tro 

A  cause  of  action  does  not  "accrue," 
within  the  meaning  of  that  word  as  used  in 
Code.  §  2529.  providing  that  actions  may  be 
commenced  within  certain  times  "after  their 
causes  accrue."  until  the  right  to  bring  an  ac- 
tion upon  it  exists.  Robinson.  J.,  dissenting. 
— Weiser  v.  McDowell  (Iowa)  61  X.  W.  1094. 
93  Iowa,  772. 

[b]  (Iowa:    1896.) 

Limitations  begin  to  run  against  an  ac- 
tion to  recover  a  b,  lance  alleged  to  be  due  from 
property  turned  o\er  to  defendant  to  secure  him 
from  liability  as  accommodation  indorser  for 
plaintiff,  from  the  time  plaintiff  is  aware  that 
defendant  claim'-  to  have  accounted  in  full 
therefor,  and  it  is  barred  in  five  years,  under 
Code,  §  2529,  subd.  4— Wolf  v.  Wolf  (Iowa)  66 
N.  W.  170. 

[c]  (Iowa:     1S97.> 

An  account  is  closed,  so  that  limitations 
begin  to  run  against  it,  by  the  giving  of  a  note 
for  the  amount  duo,  and  the  opening  of  a  new 
account  between  the  parties,  which  is  subse- 
quently paid  and  the  payment  receipted  for  as 
"in  full  of  account." — Morse  v.  Minton  (Iowa) 
70  N.  W.  691. 

[U]      I  M  it'll.;    1895.) 

A  logging  contract  provided  that  the  amount 
of  lumber  was  to  be  determined  by  the  saw  bills. 
A  subsequent  contract  for  sawing  provided  for 
payment  of  part  as  fast  as  the  lumber  was  de- 
livered, and  of  the  remainder  when  the  sawing 
\mis  completed.  An  inspection  was  made,  and 
a  bill  lor  a  certain  number  of  feet  paid.  It  aft- 
erwards appeared  that  the  amount  of  lumber 
was  overestimated.  Held,  that  the  claim  for 
overpayment  accrued  when  such  inspection  was 
P.useh  v.  Wilcox  (Mich.)  64  N.  W.  485. 

[e]     (Mich.;    1895.) 

Where  a  general  managing  agent  re- 
tains in  his  hands  notes  executed  by  him  to  his 
princi]  al.  as  a  part  of  his  account  with  his 
principal,  limitations  do  not  begin  to  run  against 
an  action  on  the  notes  until  an  accounting  is 
had  between  them. — Shepherd  v.  Shepherd's  Es- 
tate (Mich.)  65  N.  W.  580. 

[£]     (Midi.;    LS96.) 

Where  members  of  a  school  board  fail  ti 
require  a  contractor  to  give  the  statutory 
for  the  payment  of  laborers  and  material  men, 
and   they   thereby  become  personally  liable,   a 
material  man's  right  of  action  against  them  for 
brick    furnished   the  contractor   with   which   to 
build  a  schoolhouse  accrues,  as  to  any  install- 
ment, immediately  on  default  in  paymi  nt  by  the 
contractor,  in  accordance  with  (he  terms  of  his 
contract  with  him:   and  limitations  run  aga 
each  installment  from  the  time  it  becomes  due. 
and    not    from    the   date   of   the    last   item    fur- 
nished.—Staffon  v.  Lyon  (Mich.)  68  X.  W.  151. 

[g]      (Minn.;    1MII.I 

Where  there  is  a  condition  precedent  to 
the  accruing  of  a  cause  of  action,  and  it  is  in  the 
power  of  plaintiff  to  perform  that  condition,  the 
statute  of  limitations,  by  analogy,  applies,  and 
will  commence  to  run  as  soon  as  the  time  to  per 
form  the  condition  arrives;  and,  when  perform- 
ance is  thereby  barred,  it  will  prevent  the  cause 
of  action  from  ever  accruing.— State  v.  Norton 
(Minn. i  61  N.  \V.  458. 
50  Minn.  424. 
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(hi     fNeb.i    L886  i 

i  for  the  sale  of  a  machine 
greement,  to  lake,   from  bis  fii 

expended  by  him  in  relation  to  il 

principal  for  the 
recovers  of  money  so  expended  did  not  accrue 
until    i  the   agent    from 

the  sal      i      Lultman  &  Co.   v.   Martin  (Neb.) 
,,         0 
« 
S    10.    To  attack  fraudulent  conveyances. 
I  ii  1     r Iowa  |    1804.) 

The  record  of  a  deed   fraudulent  as  to 
i"   them  of  the  fraudulent 
deed,   bo  thai    the 
[lions   begins  to  run   therefrom.    Gr 
C.   J.,    and    Robinson,    ,1..    dissenting.— Sims    v. 
Gray  (Iowa)  (il  X.  \V.  171. 
03  Iowa,  38. 

lb]     iIimmi;    1896.) 

in  an  acl  conve]  nice  as 

in   fraud  of  i  red  that  the  tori 

which  was  the  basis  of  plain!  i  I  ry  was 

committed,  al  least  in  part,  prior  to  the  time  the 

j  ance   in   Quest!  m   b  as   made.    Held, 
plaintiff's  cause  of  action  accrued  prior  to  the  ex 
ecution  of  the  deed. — Carbiener  v.  Montgomery 
I  66  V  W.  900. 

§   11.   Assumption  of  mortgage. 
Ilonn:    L8S5.) 

Where  a  mortgage  is  past  due  when  as- 
d,  limitations  commence  to  run  against  the 
assumer's    liability    from    the    time    the 
in,  in    to  assume  is  made. — Kobertson  v.  Stuhl- 
miller  (Iowa)  ill  N.  W.  08G. 
03  Iowa,  326. 

§   12.   To   declare   deed  absolute   a  mort- 
gage. 
(Neb.:   1896.) 

The  statute  of  limitatiors  runs  against  a 
bill  to  declare  a  deed  absolute  in  form  a  mortgage 
in  favor  of  a  grantee  in  possession,  from  the 
time  snob  possession  becomes  adverse  to  the 
grantor's  title.— Stall  v.  Jones  (Neb.)  G6  N.  W. 
653. 

47  Xeb.  706. 

§13.    Relief  on  account  of  fraud. 
(Iowa;    1896.) 

Undei  Code,  §§  2520(4),  2530.  by  which 
.an  action  in  equity  for  relief  on  the  ground  of 
fraud  is  barred  in  Eve  years  after  the  fraud  is 
discovered,  the  statute  commences  to  run  when 
the  creditor  has  such  knowledge  or  notice  as 
would  lead  a  man  of  reasonable  prudence  to 
make  inquiries  which  would  disclose  the  fraud. 
-Nash  v.  Stevens  (Iowa)  05  N.  W.  825. 

•    14.    On  supersedeas  bond. 

[a]  (Mich.!    1895.) 

A  cause  of  action  on  a  supersedeas  bond 
on  appeal  arises  on  the  rendition  of  the  judg- 
ment of  the  appellate  court,  affirming  the  judg- 
ment below. — Busch  v.  Wilcox   (Mich.)  04   N 
W.  485. 

[b]  (Mich.:    1895.) 

The  fact  that  costs  were  not  taxed  when 
the  judgment  beh  w  was  affirmed  on  appeal 
does  not  operate  to  stay  the  right  of  action  on 
the  supersedeas  bond  beyond  the  period  during 
which  such  costs  might  have  been  taxed.— 
Busch  v.  Wilcox  (Mich.)  04  X.  W.  485. 

§   15.    Liability     of     new     township     for 
share  of  debts  of  old  township. 
(Mich.:    1895.) 

On  the  creation  of  one  township  from  a 
portion  of  another,  limitations  do  not  begin  to 
run  against  the  liability  of  the  new  township 
to  pay  its  portion  of  bonds  issued  by  the  old 
t<  weship,  prior  to  the  division,  until  the  liabil- 
ity of  the  old  township  thereon  has  been  es- 
tablished  by   judgment,   the  bonds   being  only 


valid  in  the  bands  of  bona  fid.-  holders.— Town- 
ahip  of  Grant  v.  Township  ,,i    Ueuo  (Mil 
X.  W 

§    16.    Damages  to  abutting  owner. 
(Iowai    1896.) 

Limitations  did   not   begin   to  run  to  an 

action 
of  an  approach  ti  •  to  a 

rail  wo  y  i  [tended   to 

i  on  plaintiff's  premises,  from  thi 
lankmenl  was  made,  though  the  app 
ive  been  a  a;   a  right 

to  pi  inlj  from  th 

il  the  part  abutting  on  bis  property.-  Kel- 
leher  v.  Chicago,  8t.  1'.  &  K.  C.  By.  Co.  llowa) 
66  x.  W.  94. 

§   17.    Flowage  and  diversion  of  water, 
la)     (Iowa)    1895.) 

\   C81  Or  Of  a  landown- 

er for  natural  How  of  water 

to  his  .  .  by  an  ad .■■ 

ner  of  a  pi  i  manenl   I 
to  run  a!    '  ie  dan 

eause  of  such  drain.  red  in 

five  years  thereafter,  under  the  tute. — 

.Mel  ormick   v.    Winters  I  Iowa  I  62  X.    \V.   655 
1 1, 1     (Neb.:    ivit.i 

Plaintiff's   cause  of   action    for  damage  to 
bis    land    and    crops    by    water   east    1 

-    negligently    constructed    by    defendant 

vhen  tlic  injury  occurred,  and  not  when 
ditches    were   completi  lont,    E.    & 

M.  V.  It.  Co.  v.  Harlin  (Xeb.)  7u  X.  W.  263. 

§   18.    On  judgment. 

[a]  (Iowa:    1895.) 

■  i  'ode,  §  2541.  providing  that,  when 

immencement  of  an  action  shall  be  stayed 

b3  statute,  the  rime  of  such  stay  shall  not  be  a 

part  of  the  time  limited  for  the  com 
of  the  action,  and  section  2521,  providing  that 
no    action    shall    be    brought    on    any    judgment 
within    15    years    after    its    rendition,    v.. 
leave  of  court,  for  good  cause  shown,  unless  the 
record  thereof  is  lost  or  destroyed,   where  no 
cause  exists   for  bringing  an  action  on  a  judg- 
ment within  15  years,  and  the  record  is  not  lost 
or   destroyed,    limitations    do    not    commence    to 
i  i  ii   against   it   until   the  expiration  of   said    15 
years.    Robinson,  J.,  dissenting. — Weiser  v.  Mc- 
Dowell (Iowa)  61  N.  W.  1004. 
93  Iowa,  772. 

[b]  (Mich.:    1895.) 

Limitations  begin  to  run  against  the 
docket  entry,  authorized  by  How.  Ann.  St. 
(','.)  IS.  of  a  transcript  of  a  justice's  judgment  on 
the  records  of  the  circuit  court,  from  the  date 
of  the  entry  of  the  justice's  judgment,  and  not 
from  the  date  of  the  entry  of  the  transcript. — 
Wilcox  v.  Lantz  (Mich.)  04  X.  W.  735. 

§   19.    Action  by  legatee. 
(Iown:    1895.) 

Where  testator  gave  his  property  to  bis 
wife  and  child,  with  a  provision  that,  if  either 
died  before  the  child  reached  majority,  the  share 
of  the  one  dying  should  go  to  the  survivor,  and, 
if  both  died  before  that  time,  the  property 
should  go  to  testator's  heirs,  the  cause  of  action 
of  the  heirs  does  not  accrue  prior  to  distribution 
of  or  claim  to  the  property  adverse  to  them.— 
Jordan  v.  Woodin  (Iowa)  61  N.  W.  948. 

§  20.   Demand. 
(Mich.:    1895.) 

How.  Ann.  St.  c.  282.  relating  to  the  vol- 
untary dissolution  of  corporations  and  the  ap- 
pointment of  receivers  therefor,  in  section  12 
provides  that,  if  there  shall  be  any  sum  remain- 
ing due  upon  any  share  of  stock  subscribed  in 
such  corporation,  the  receiver  shall  immediately 
proceed  to  recover  the  same.  Held,  that  the 
statute  of  limitations  begins  to  run  against  tin- 
sum  remaining  due  immediately  upon  the  ap- 
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imiiitment  of  the  receiver,  and  not  upon  demand 
therefor— Webber  v.  Hovey  (Mich.)  65  N.  W. 
619. 


2.  DISABILITIES  AND  EXCEPTIONS. 

§  21.    Insanity, 
[a]    (Iowa:   1895.) 

Code,  §  2535,  extends  the  time  within 
which  actions  on  behalf  of  insane  persons  may 
be  brought  to  one  year  after  the  termination  of 
the  insanity.  Section  2536  provides  that,  if  a 
person  entitled  to  sue  dies  within  one  year  be- 
fore the  expiration  of  the  limitation,  such  limi- 
tation shall  not  apply  until  one  year  after  such 
death.  Ecld,  that  the  statute  commences  to 
run  when  the  cause  of  action  accrues,  notwith- 
standing the  insanity  of  the  party,  and,  in  case 
he  dies  insane  within  one  year  before  the  stat- 
utory period  expires,  such  period  is  merely  ex- 
tended until  one  year  after  his  death. — McNeill 
v.  Sigler  (Iowa)  64  N.  W.  604. 
[bj     (Minn.:    1S97.) 

Gen.  St.  1894,  §  5147,  providing  that  if  a 
person  entitled  to  bring  a  certain  suit  "is,  at 
the  time  the  cause  of  action  accrued,  *  *  * 
insane."  "the  time  of  such  disability  is  not  a 
part  of  the  time  limited  for  the  commencement 
of  the  action."  refers  only  to  a  disability  exist- 
ing at  the  time  the  cause  of  action  accrues. — 
Kelly  v.  Gallup  (Minn.)  69  N.  W.  S12. 

§   22.    Nonresidenee. 
(Iowa:    1896.) 

Under  Code,  §  2533.  providing  that  the 
time  during  which  a  defendant  is  a  nonresident 
shall  not  be  included  in  computing  the  periods 
of  limitations,  the  nonresidenee  of  the  owner  of 
land  to  whom  materials  were  furnished  for  a 
building  thereon  prevents  the  running  of  the 
statute  against  an  action  to  enforce  a  mechan- 
ic's lien  for  the  materials,  as  against  persons 
having  liens  on  the  land  against  which  the  me- 
chanic's lien  is  sought  to  be  enforced. — Leeds 
Lumber  Co.  v.  Haworth  (Iowa)  67  N.  W.  383. 

§  23.    Absence  from  state. 

[a]  (Iowa:    189.".) 

The  absence  of  a   mortgagor   from   the 
state  suspends  the  running  of  limitations  against 
an  action  to  foreclose  the  mortgage. — Robertson 
v.  Stuhlmiller  (Iowa)  61  N.  W.  9S6. 
93  Iowa,  326. 

[b]  (Iowa:    1805.) 

The  absence  of  a  mortgagor  from  the 
state  does  not  suspend  the  statute  of  limita- 
tions against  a  resident  who  assumed  payment 
of  the  mortgage.  —  Robertson  v.  Stuhlmiller 
(Iowa  I  61  N.  W.  986. 
93  Iowa,  326. 
[e]     (Mich.;   1897.) 

Where  suit  was  brought  in  Michigan  on  a 
bond  made  in  New  Jersey,  plaintiff's  ignorance 
of  the  fact  that  the  maker  of  the  bond  had  re- 
nin; ed  to  Michigan  will  not  arrest  the  running 
of  limitations.-— Home  Life  Ins.  Co.  v.  Elwell 
(Mich.)  70  N.  W.  334. 
[dj     (Wis.:    1S95.) 

Defendant,    after    the    cause    of    action 

against  him  had  accrued,  left  the  state  on  three 

:it  occasions,  being  absent  in  nil  about  30 

months,   but  still   maintained   a   residence   in   the 

stnte.     Beld,  that  Rev.  St.  S  4231.  providing  that. 

ll   the  debtor  "shall  depart  from  and  reside  out  of 

the  state"  after  the  cause  of  action  has  accrued, 

the  running  of  the  statutes  of  limitations  shall  be 

pi  tided  during  such  absence,  did  not  apply.— 

Parr  v.  Durant  (Wis.)  63  N.  W.  274. 

90  Wis.  341. 

§   24.    Knowledge     of     cause     of     action- 
Fraudulent  concealment. 
Ta]     (Iowa:    1896.) 

Where  an  administratrix  knew  that  her  in- 
testate was  killed   while  in  defendant's  employ 
4  N.W.DIG.— 37 


the  running  of  limitations  against  the  claim  for 
damages  was  not  interrupted  by  defendant's  rep- 
resentations that  it  was  in  no  manner  to  blame 
for  deceased's  death,  nor  by  its  concealment  of 
the  facts  concerning  the  accident  which  caused 
his  death.— McBride  v.  Burlington,  C.  R.  &  N. 
Ry.  Co.  (Iowa)  66  N.  W.  73. 

[b]  (Iowa:   1896.) 

A  complaint  against  plaintiff's  guardian  dis- 
closed a  settlement  eleven  years  prior  to  the  suit, 
and  alleged  that  such  settlement  did  not  include 
all  the  money  that  the  guardian  had  received 
for  plaintiff's  benefit  from  the  pension  office,  and 
that   defendant  had  fraudulently   concealed   the 

]  receipt  of  a  certain  sum,  but  failed  to  set  out 
facts  showing  that  plaintiff  could  not  have  ob- 
tained from  the  pension  office  a  corrpet  statement 

I  of  the  money  paid  to  defendant  within  five  years 
after  the  settlement.     Heir],  that  it  did  not  show 

!  such  diligence  in  discovering  the  fraud  as  would 
relieve  plaintiff  from  the  bar  of  the  statute.— 
Mather  v.  Rogers  (Iowa)  68  N.  W.  700. 

[c]  (Mich.;    1896.) 

Where  moneys  of  complainant's  intes- 
tate were  fraudulently  obtained  by  defendant 
by  means  of  an  apparent  indorsement  of  a  cer- 
tificate of  deposit  by  intestate,  a  few  days  be- 
fore her  death,  and  when  she  was  incapable,  on 
account  of  old  age  and  physical  and  mental  in- 
firmity, of  transacting  business,  and  the  posses- 
sion thereof  was  fraudulently  concealed  by  de- 
fendant, and  not  discovered  by  complainant  un- 
til a  short  time  before  he  brought  suit  for  the 
recrvery  thereof,  as  belonging  to  his  intestate's 
estate,  the  cause  of  action  was  not  barred  bv  lim- 
itations.—Stebbins  v.  Patterson  (Mich.)  66  N. 
W.  484. 

[dl     (Mich.;    1897.) 

When  a  guardian  fraudulently  conceals 
that  certain  property  belongs  to  the  ward,  and 
appropriates  such  property  to  his  own  use,  the 
statute  does  not  commence  to  run  against  the 
ward's  right  to  an  accounting  until  his  discov- 
ery of  the  fraud.  How.  Ann.  St.  §  8724.— Al- 
len v.  Conklin  (Mich.)  70  N.  W.  339. 

Tel     (Neb.:    1896.) 

The  concealment  or  absconding  which,  un- 
der Code  Civ.  Proc.  §  20,  suspends  the  opera- 
tion of  the  statute  of  limitations,  must  be  such 
as  affects  the  commencement  of  judicial  proceed- 
ings in  Nebraska.— Talcott  v.  Bennett  (Neb.)  68 

§  25.   Mistake. 

(Iowa:    1897.) 

A  suit  to  rescind  a  deed  for  mistake  is  not 
barred  by  limitations,  though  not  brought  with- 
in the  statutory  time,  if  plaintiff  did  not  discov- 
er the  mistake  until  one  month  before  bringing 
suit.— Clapp  v.  Greenlee  (Iowa)  09  N.  W.  1049. 

§  26.    Trusts. 

[a]     (Mich.;    189.".) 

Where  money  has  been  deposited  with  a 
trustee,  the  statute  of  limitation  does  not  begin 
to  run  against  an  action  therefor  until  the  bene- 
ficiary is  entitled  thereto' or  an  accounting  is  de- 
manded.—Havens  v.  Church  (Mich.)  02  ~N.  W. 
149. 

104  Mich.  135. 
[bl     (Minn.;    1895.) 

Where  a  receiver  of  defendant's  property 
purchased  the  same  in  his  own  name,  the  stat- 
ute of  limitations  did  not  run  against  an  ac- 
tion to  enforce  the  trust  thereby  resulting  in 
favor  of  defendant  until  the  receiver  repudiated 
the  trust  by  conveying  the  land  as  his  own.— 
Donahue    v.    Quackenbush    (Minn.)   64    N.    W. 

02  Minn.  132. 

tel      (Minn.;    1896.) 

Stillwater  City  Charter  provides  that,  if 
the  owner  of  land  condemned  by  the  city  fails 
to  furnish  an  abstract  of  title  showing  himself 
entitled  to  the  award,  the  amount  thereof  shall 
be  appropriated  and  set  apart  in  the  city  treas- 
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::.  INTERRUPTION  BY  UBGAX  PROCEED- 
INGS. 

s   27.    In  general. 
I  n  I     (Iowa;    is!»r,.i 

The   di  i'  i  "ii   with   an   as- 

for  creditors  \\  ithin  the  I  by  law 

was  a  c imin  'hiii  I.1  an  action  on  the  claim 

within  Codi .  S5  2017,  •-'ins.  which  provide  that  a 
landlord's  lie  i  ball  exist  for  one  year  only  after 
the  rent  falls  due,  and  that  the  lien  shall  be  ef- 
|  bj  ti,.'  .  •  mmeni  ement  of  an  action  Cor  the 
rent  within  that  time.  —  Lacey  v.  .Wwcomb 
(Iowa)  63  X    W.  704. 

11.1      llnwii:     1897.) 

An    action    is    nut    com need,    within    the 

■  i  the  general  statute  of  limitations 
(Code,  §  2532),  by  delivering  the  original  notice 
for  service  to  one  who  was  not  a  sheriff  or  « > t ii— 
cer,  and  who  •  1  i«l  not  serve  it  on  any  person  on 
whom  service  was  authorized.— Lesure  Lum- 
ber Co.  v.  Mutual  Fire  Ins.  Co.  (Iowa)  TO  N. 
\Y.  761. 

U-|    (Mich.;    i.s»e.) 

Where,  under  an  order  granting  leave  to 
bring  an  action  at  law  against  the  make 
sureties  on  a  mortgage  pending  foreclosure,  an 
action  is  brought  in  one  county,  and  afterwards 
ontinued  as  to  one  of  the  defendants,  a  sup- 
plemental order  giving  leave  to  bring  suit  in  an- 
other  county  against  such  defendant,  entered 
nunc  pro  tune,  is  not  objectionable,  as  depriv- 
ing tli.it  defendant  of  the  right  to  plead  the 
statute,  the  original  suit  having  heen  com- 
menced in  time. — Steele  v.  Grove  (Mich.)  07  X. 
\Y.   963. 

[d]  (Minn.:    1895.) 

The  commencement  of  an  action  to  quiet 
title,  by  a  purchaser  at  void  foreclosure  sale, 
who  went  into  possession  at  the  expiration  of 
the  year  for  redemption,  against  the  mortgagor, 
which  resulted  in  a  judgment  for  defendant, 
stopped  the  running  of  the  statute  against  the 
right  "f  action  to  redeem  from  the  mortgage, 
where  the  answer  of  the  mortgagor  denied  that 
the  purchaser  was  ever  in  possession,  and  al- 
leged that  he.  and  not  the  purchaser,  owned  the 
property,  and  prayed  the  court  so  to  adjudge. 
though  it  did  not  ask  that  he  be  allowed  to  re- 
di  em.— Backus  v.  Burke  (Minn.)  65  X.  \V.  459. 
63  Minn.  272. 

[e]  (Wis.:   1897.) 

Where  the  real  party  in  interest,  as  against 
plaintiff,  is  made  defendant  by  amendment,  limi- 
tations continue  to  run  in  his  favor  till  he  is 
thus  made  a  party,  both  at  common  law  and 
under  Rev.  St.  SS  4239,  424i>.— Levy  v.  Wilcox 
(Wis.)  Tit  X.  W.  1109. 

§  28.    Amendment  of  complaint, 
la]     (Mich.;    1895.) 

An  amendment  introducing  a  new  cause 
of  action  cannot  be  permitted  after  the  statute  of 
limitations  has  run  against  the  cause  of  action  so 
nought  to  be  set  up.— Pratt  v.  Montcalm  Circuit 
Judge  (Mich.)  63  X.  W.  506. 
105  Mich.  199. 
[h]     (Midi.;   1S9S.) 

A  declaration  containing  merely  common 
counts  cannot,  after  the  expiration  of  the  stat- 
ute of  limitations,  be  amended  so  as  to  author- 
ize  recovery   for   breach   of  a    special   contract, 


which  could  not   have  been  proven   nndi 

l  hut  &  P.  M.  It.  « !o.  v.  I 
van  (Mich.)  05  X.  W. 

§   29.    New  action  after  dismissal  or  fail- 
ure of  first. 
I  ii  I     r Iowa  i    1805.) 

iding    thai     wi 

plaintiff  after  commenci  ment  of  an  action 
to  pro 

ligence,  a  mw  suit  brought  within  nix  mi 
la  continuation  of  the  first 

.      I 

prom:,  i  lUght,    and     dismissed     for 

.    i  .  pital  Ins.  i  '■■.  of  I ' 
Mi  ii  es  (Iowa)  64  X.  \V.  594. 
1 1>  I     (Iowa;    iviiii 

W'heie  a  suit  on  a  policy  is  prematiirel> 
brought,  and  \>to  edited  t'i  judgment,  when 
plaintiff  might  at  any  time  have  with 

out    prejudice,   and    commenced   a    new 
within  the  time  limited  by  the  policy,  bis  t 
in   the  action   is   because   of   "negligence   in   its 
ution,"    within    McClain'8    Code,   S   '■'•'i-. 
I  •  -  '  bat  ii  here  plaintiff  fails  in  his  a< 

unless   bj    "negligence   in   prosecution 
suit  within  six  months  shall  be  deemed  a  contin- 
of  the  first  suit.    Wilhelml  v.  Dee  Moines 
Ins.  Co.  (Iowa)  68  X.  \V.  782. 
!<•!    (Iowa:   imit.i 

Where  plaintiff  relies  on  Code,  §  2537  (pro- 
viding that,  if  the  plaintiff  fails  in  a  suit  for 
any  cause  except   negligence  in  its  prosecu 
a   new  sail    brought   within  six  months   shall   be 

1  of  the  lirsti,  before  such 

Id  a  continuation,  plaintiff  must 

show    that    the    failure    was    from    some    such 

other  cause.— Pardey   v.   Incorporated  Town  of 

Mcchanicsville  (Iowa)   70  X.   \V.   189. 

§   30.    Presentation   of  claim   against   de- 
cedent's estate. 
(Iowa:   18940 

Under    Code,    §    2408,    providing    that 
claims  against  a  dee. .dent's  estate  shall  be  filed 
with  the  clerk,  and  10  days'  notice  of  the 
ing  thereof  served  on  the  executor,  an  action 
on    a    claim   against    the   estate   is   commi 
when   the  claim   is   filed,   so   as   to   prevent   the 
running  of  the  statute  of  limitations. — Fritz  v. 
Fritz  (Iowa)  61  X.  W.  109. 
93  Iowa,  27. 

§   31.    Motion  for  rehearing. 
(Mich.;    1895.) 

The  fact  that  a  motion  for  a  rehearing 
was  made  on  appeal  does  no  to  stay  the 

pr lings,  so  as  to  affect  the  running  of  the 

statute  of  limitations  against  a  cause  of  ai 
on    a    supers..,], us    bond.  —  Buseh    v.     Wilcox 
(Mich.)  04  X.  W.  4S5. 


III.    ACKNOWLEDGMENT,  NEW 

PROMISE,  AND  PART 

PAYMENT. 

Pleading   facts   tolling   the   statute,   see   post,    § 
40. 

§   32.   Acknowledgment  and  new  promise. 

(Minn.:    1895.) 

Where  one  of  two  judgment  debtors  and 
a  third  person  executed  to  the  judgment  creditor 
a  note  for  the  amount  of  the  judgment,  reciting 
that  it  was  given  to  secure  an  extension  of 
time  for  payment  of  the  judgment,  it  constituted 
an  acknowledgment,  and  a  new  promise  b 

r .  — D.  M.  Osborne  &  Co.  v.  Heuer  (Minn.) 
64  X.  W.   1151. 

62  Minn.  507. 

§   33.    Part  payment, 
[a]      (Minn.:    1897.) 

In   order  to  prevent  the  running  of  limita- 
tions, a  partial  payment  must  have  been  made 
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I  e  debtor  himself,  or  for  him  by  his  au- 
thority, or  sul  sequently  ratified,  if  made  in 
his  name,  without  his  authority. — Pfenninger 
v.  Kokesch  (Minn.)  70  N.  \V.      ... 

■  Ibl      (Minn.;    1S!>7.) 

Where  one  of  two  joint  and  several  debt- 
ors makes  a  payment  in  his  own  behalf,  the 
mere  fact  that  the  other  debtor,  after  knowl- 
edge of  such  payments,  verbally  promises  to 
pay  the  balance,  will  not  constitute  a  ratifiea- 
t  ion  of  the  payments  as  having  been  made  for 
him  or  in  his  behalf. — Pfenuinger  v.  Kokesch 
(Minn.)   TO  N.   W.  SG7. 

§   34.    Sufficiency. 

(Intra:    1895.) 

Letters  written  by  the  maker  of  notes 
within  10  years  before  suit  thereon,  which  refer 
to  the  notes  as  being  not  fully  paid,  revive  the 
cause  of  action  thereon,  though  there  is  no  ad- 
mission of  the  amount  due.—  First  Nat.  Bank 
v.  Woodman  (Iowa)  02  N.  W.  28. 
93  Iowa,  668. 

§  35.    Who  bound. 

[a]  I  Inn  a:    1S96.) 

Defendant   gave  to   plaintiff's  intestate  a 
secured  by  a  mortgage  upon  certain  lands. 
\fter  the  statute  of  limitations  had  run  against 
the  note,  by  indorsement  on  the  back  thereof  he 
renewed  his  promise  to  pay.  and  continued   the 
-     in  force.     Prior  to  this  renewal,  and  be- 
fore the  statute  had  run,  he  conveyed  a  portion 
of  the  mortgaged  premises  to  a  third  parly;    and. 
sis  years  after  the  renewal,  his  grantee  convey- 
ed the  same  lands  to  intervener.      Neither  inter- 
vener nor  his  grantor  had  any  knowledge  or  no- 
tice of  the  renewal.      Held  that,  as  to  the  tract 
inveyed,  the  mortgage  was   barred   bv   the 
statute  of  limitations.     63  N.  W.  187  (1895)  re- 
versed.—Cook  v.  Prindle  (Iowa)  66  N.  W.  781. 

[b]  mi  i  eh.:   18960 

Plaintiff  deposited  with  a  third  person 
money  to  be  used  by  defendants  in  buying 
wheat  for  plaintiff:  and  defendants,  after  using 
the  greater  part  of  such  money,  went  out  of 
the  business,  and,  more  than  six  years  before 
the  commencement  of  an  action  to  recover  an 
alleged  balance,  turned  over  to  such  third  per- 
son the  amount  of  wheat  on  hand,  and  ordered 
such  third  person  to  turn  it  and  the  amount  of 
the  unused  deposit  over  to  plaintiff,  but  he  fail- 
ed to  do  so  for  more  than  a  year  from  the  time 
of  the  order.  Held,  that  a  payment  of  the  un- 
used deposit,  made  at  such  time,  and  within 
six  years  from  the  bringing  of  the  action,  could 
ike  the  case  out  of  the  statute. — Sweet  v. 
Ellis  (Mich.)  67  N.  W.  535. 

[ol     (Mich.;    IS«>7.| 

Lands  covered  by  mortgage  were  conveyed 
by  the  mortgagor,  subject  to  the  mortgage, 
which  was  then  past  due.  All  subsequent  paj 
inents  of  interest  were  made  by  the  vendee, 
in  whose  name  the  receipts  therefor  were  giv- 
en, no  demand  being  made  on  the  mcrtgi 
Held  that,  in  the  absence  of  anything  o  slum 
that  the  payments  by  the  vendee  were  made 
otherwise  than  for  his  own  benefit,  they  did 
not  arrest  the  running  of  the  statute  as  to  the 
—  Home  Life  Ins.  Co.  v.  Elwell 
(Mich.)  70  X.  W.  334. 

td]     (Neb.:    ]*96.» 

If  the  trustee  in  a  deed  sells  the  premises, 
and  pays  the  proceeds  to  the  holder  of  the  note 
eecured,  and  the  latter  indorses  such  proceeds 
on  the  note,  this  is  not  such  part  payment  as 
will  take  it  out  of  the  statute  of  limitations. 
Campbell  v.  Baldwin  (1881)  130  Mass.  199,  fol- 
lowed—Moffit  v.  Carr,  67  N.  W.  150,  48  Neb. 
403. 

$   36.    Statement  for  judgment  by  confes- 
sion. 
(Iowa;   1896.) 

A  statement  of  indebtedness  made  as  the 
basis  of  a  judgment  by  confession  creates  a  new 


cause  of  action,  against  which  the  statute  cf  lim- 
itations will  run  independently  of  the  original 
of  action. — Trenery  v.  Swan  (Iowa)  61  N. 
W.  947. 

93  Iowa,  619. 

§   37.    Revival  of  debt  as  revival  of  lien. 
(Iowa;    1895.) 

An  admission  or  promise  which  suspends 
the  operation  of  the  statute  of  limitations,  as 
against  mortgage  notes,  keeps  alive  the  lien  of 
the  mortgage. — First  Nat.  Bank  v.  Woodman 
(Iowa)  02  N.  W.  28. 
93  Iowa,  668. 


IV.    PLEADING  AND  PRACTICE. 

§  38.    Pleading  in  general. 

[a]  (Iotva;    1896.) 

Where  a  petition  sets  out  the  obstruction 
of  a  public  street  as  a  continuing  nuisance,  and 
claims  damages  from  the  time  limitations  began 
to  run  against  the  claim,  a  demurrer  is  properly 
sustained  to  a  division  of  answer  pleading  limita- 
tions applicable  to  and  running  against  such  ob- 
structions as  a  permanent  nuisance. — Jenks  v. 
Lansing  Lumber  Co.  (Iowa)  60  N.  \V.  231. 

[bl     (Mich.;   1897.) 

Limitations  must  be  pleaded. — Shank  v. 
Woodworth  (Mich.)  70  N.  W.  140. 

§   39.    Who  may  plead  statute. 
(Iowa:    ISO.-,.  | 

Plaintiff  brought  an  action  against  the 
grantor  and  grantee  in  a  deed  to  have  it  de- 
clared a  mortgage,  and  to  have  the  grantor's 
interest  subjected  to  the  payment  of  certain 
judgments  against  him  which  plaintiff,  being 
liable  on  as  surety,  paid  and  took  an  assign- 
ment of.  Held,  that  the  statute  of  limitations, 
requiring  the  action  by  a  surety  to  enforce  his 
claim  against  the  principal  to  be  brought  with- 
in five  years  from  the  date  of  payment  of  the 
claim  by  the  surety,  being  personal  to  the  prin- 
cipal, could  not  be  pleaded  in  bar  of  the  action 
by  the  grantee. — Dunton  v.  McCook  (Iowa)  61 
N.  W.  977. 

93  Iowa,  258. 

§  40.    Pleading  facts  tolling  the  statute. 

[at     (Iotva;    1*95.) 

The  petition  on  a  note  barred  by  limitation 
alleged  that,  before  the  note  became  due,  the 
payee  became  insane,  and  so  remained  until  her 
death;  that  defendants,  the  makers,  were  her 
confidential  friends,  and  were  in  possession  of 
the  note  until  she  became  insane,  when  they 
turned  the  note  over  to  her,  and,  "by  their 
fraudulent  acts  and  actual  fraudulent  conceal- 
ment, prevented  plaintiff  and  the  legal  heirs  of 
the  said  [payee]  from  obtaining  knowledge  of 
the  existence  of  said  note";  that  none  of  the 
payee's  relatives  except  defendants  knew  of  the 
existence  of  the  note  until  after  the  payee's 
death,  when  it  was  accidentally  found  among 
her  papers.  Held  not  to  support  the  conclusion 
of  fraudulent  concealment  by  defendants. — Mc- 
Neill v.  Sigler  (Iowa)  64  N.  W.  604. 

[b]  (Minn.;    189.".) 

Where  stockholders  seek  to  set  aside  a 
conveyance  by  the  corporation  for  fraud  com- 
mitted more  than  six  years  before  the  action 
was  begun,  they  must  allege  and  show  that  the 
fraud  was  not  discovered  until  within  six  years 
of  the  commencement  of  the  action. — Morrill  v 
Little  Falls  Manuf'g  Co.  (Minn.)  62  N.  W.  54s. 
60  Minn.  405. 
[cj     (Minn.:    1S!>7.) 

In  an  action  for  money  loaned,  an  allega- 
tion is  sufficient  which  alleges  an  indebtedness 
and  part  payment  thereon  at  such  times  as 
would  toll  the  running  of  the  statute,  without 
alleging  words  or  acts  indicating  that  the  debt- 
or acknowledged  that  more  was  due  and  would 
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i     Overman  v.  Loebertmann  (Miuu.)  70 
N.  \\ .  lost. 

§  41.    Burden  of  proof. 

CS.   I).;     1800.) 

baa  pleaded  t> 
[imitations        i  defen      to  a  ] 
such  note  ed  in  e\  Idei 

ing  party,  and  it  appears  upon  its  face  to  be  bar- 
the  statute,  the  burden  of  proi  u  t 
as  will  show  the  note  is  not  in  fad  barred 
devolves  upon  the  partj   claiming  under  thi 

Dii  Imann  v.  Citizens'  .Nat.  Bank  (S.  L>.)  66  X. 
W.  311. 

S   42.    Waiver  of  defense. 
(Neb. i    is!>7.) 

The  defense  oi    tl  e  of  limit;: 

i.iav  he  waived.— Bell  v.  Rice  (Neb.)   TO  N.  \V. 
25. 


V.    CRIMINAL    PROSECUTION. 

§   43.    Tinic   of   commencement. 

(Neli.;     ls!>r..i 

An  indictment  or  information  must  be 
filed  within  the  time  specified  by  Cr.  « 'ode,  § 
256;  merely  the  arrest  oi  defendant  on  the  com- 
plaint, and  his  examination  thereunder,  not  be- 
ing sufficient  to  bar  the  running  of  the  statute. — 
Boughn  v.  State  (Xeb.)  02  N.  W.  1091. 
It  Neb.  889. 

§  44.    Right  to  plead  limitations. 

(Iinvn:    18060 

Under  Code  1873,  §  4390,  providing  thai 
"there  are  but  three  pleas  to  an  indictment" 
(guilty,  not  guilty,  former  couviction  or  acquit- 
tal), limitation  is  not  the  subject  of  plea,  though 
the  court  should  charge  with  regard  to  the  time 
within  which  the  alleged  offense  must  have  been 
committed  to  authorize  a  conviction. — State  v. 
Whalen  (Iowa)  03  X.  \V.  554. 


LIMITED  PARTNERSHIP. 

See  "Associations";  "Partnership,"  §  43. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  §§  7-9. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 


LIS  PENDENS. 

Notice  in  action  to  enforce  lien,  see  "Mechan- 
ics' Liens,"  §  52. 

[a]     (Midi.;   1S».-,.) 

S.  filed  a  bill  against  V.  for  an  account- 
ing of  their  partnership  affairs,  alleging  a  part- 
nership between  them  for  dealing  in  lands,  and 
that  V.  held,  for  the  benefit  of  the  partnership, 
some  title  or  interest  in  certain  tracts  of  land, 
including  the  O.  tract.  At  the  same  time  S. 
filed  a  lis  pendens.  EcUI,  that  a  bill  tiled  by  H., 
alleging  that  before  S.  filed  the  lis  pendens, 
H.,  having  a  contract  for  the  O.  trait,  sold  an 
interest  therein  t<>  \  .,  and  that,  after  the  filing 
of  the  lis  pendens,  V.  resold  his  interest  there- 
in to  H.,  does  not  entitle  H.  to  have  the  lis 
pendens  discharged  as  a  cloud  ou  his  title,  his 
position  being  merely  that  of  a  purchaser  after 
filing  of  lis  pendens  and  before  termination  of 
suit.— Hesselbacher  v.  Sprague  (Mich.)  62  N.  W. 
296. 

104  Mich.  197. 


|i, I     (Minn.)    LSOO.) 

The  office   "1    a    li*  pendens  \n   merely    to 

bsequeul  purchaser  n  ith  notice  of 
the   pendency   of   the    action.    Jewett   v.    Iowa 
.    V   U\  689. 
ui  Minn.  581. 

(c|     fWU.|    1806.) 

The  purcha  er  of  a  tax  certificate!  ponding 
a  suit,  to  which  his  vendor  is  a  party,  to  annul 

,  is  bound  by  tin-  judgment.  though 

mi  lis  pendens  was  filed.     Rev,  St.  §  3187,  pro- 
viding for  filing  a  lis  pendens  applies  only  t< 

-  .'in     provided     for. — brown    v.     Cohu 
(Wis.)  69  X.  \V.  71. 


LITTORAL  RIGHTS. 


See   "Riparian   Rights";    "Waters  and   Water 
Courses." 
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Care  of  horses — Lien. 

[a]  (Minn. |    Ism;., 

Gen.  Laws  1889,  c.  199  (Gen.  St.  1894, 
I  6248),  does  not  give  a  lien  to  a  servant  of 
the  owner  for  his  services  as  groom  or  care- 
taker of  horses  or  other  d stic  animals,  but 

only  to  those,  such  as  boarding  stable  keepers 
in-  agisters,  who  board  or  keep  animals  bailed 
to  them  for  this  purpose.— Skinner  v.  Caughey 
(Minn.)  07  X.  \V.  203. 

04  Minn.  375. 

[b]  (Minn.)    1806.) 

owner  of  a  horse  bailed  it  to  the 
keeper  of  a  boarding  stable,  to  be  boarded  and 
stabled,  hut  hired  the  defendant  to  water,  feed, 
groom,  and' exercise  the  animal.  For  these 
purposes,  the  defendant  had  exclusive  charge 
of  the  horse,  but  he  had  nothing  to  do  with 
furnishing  it  food  or  stabling,  which  were  fur- 
nished by  the  keeper  of  the  stable.  Held, 
that  defendant's  services  were  merely  those  of 
a  groom,  and  his  custody  of  the  animal  merely 
that  of  a  servant.— Skinner  v.  Caughey  (Minn.) 
67  N.  W.  203. 

64  Minn.  375. 

[e]     (Minn.;    1806.) 

The  lieu  of  a  livery  or  boarding  stable 
keeper  for  his  charges  for  keeping  and  caring 
for  animals  and  vehicles  at  the  request  of  the 
owner  or  person  in  lawful  possession  is  ac- 
quired solely  by  virtue  of  Gen.  St.  1894,  § 
11249.  and  by  the  terms  of  section  0250  is  ex- 
pressly made  subordinate  to  the  lien  of  any 
previously  executed  and  properly  filed  chattel 
mortgage— Petzenka  v.  Dallimore  (Minn.)  67 
N.  W.  365. 

64  Minn.  472. 

[d]      (Minn.:    1S!>0.> 

Where  a  horse,  which  is  exempt  from  sale 
on  execution,  is  delivered  by  the  ewner  to  the 
keeper  of  a  livery  or  boarding  stable,  with  a  re- 
quest to  feed  and  care  for  him.  it  becomes  there- 
by subject  to  a  lieu  to  secure  such  feed  and 
keeping,  as  provided  by  Gen.  St.  1894,  §  6248.— 
Flint  v.  Luhrs  (Minn.)  OS  X.  W.  514. 

[ej     (N.  D.:   180.%.) 

The  lien  given. a  stable  keeper  by  Comp. 
Laws,  §  54S6,  is  not  lost,  as  against  an  attach- 
ing creditor  of  the  owner,  because  at  the  time 
the  attachment  was  levied  the  burse  was  in 
possession  of  the  owner,  who  was  using  it  in 
sual  manner,  where  the  owner  intended  to 
return  the  horse  to  the  stable  as  soon  as  he 
finished  a  temporary  use  of  it,  and  the  arrange- 
ment under  which  the  horse  was  kept  at  the  sta- 
ble was  in  existence  at  the  time  of  the  levy. — 
Welsh  v    Barnes  (N.  D.)  65  X.  W.  675. 

5  X.  D.  277. 
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LIVE  STOCK. 

See  "Animals." 

Shipment  by  carrier,  see  "Carriers,"  §  14. 
Killed  or  injured  on  track,  see  "Railroad  Com- 
panies," §§  54-67. 

LOANS. 

See  "Bailment";    "Building  and  Loan  Associa- 
tions." 

LOBBYING. 

Contracts  against  public  policy,  see  "Contracts," 
§22. 

LOCAL  LAWS. 

See  "Constitutional  Law,"  §§  16-25. 

LOCAL  OPTION. 

See  "Intoxicating  Liquors,"  §§  3-7. 

LOCAL  PREJUDICE. 

As  ground  for  change  of  venue,  see  "Venue  in 
Civil  Cases,"  §  20. 

LOCAL  SELF-GOVERNMENT. 

Invasion  of  right,  see  "Constitutional  Law,"  § 
63. 

LOGS  AND  LOGGING. 

I.  IN  GENERAL,  8§  1-5. 
II.  DRIVING  LOGS,  §  6. 
III.  LIENS,  &§  7-10. 

Assumpsit  for   advances,   right  to   set-off,   see 

"Set-off  and  Counterclaim,"  §  1. 
Measure  of  damages  for  breach  of  contract  to 

cut  see  "Damages,"  §  20. 
Place  of  taxing  logs,  see  "Taxation,"  §  17. 

I.   IN  GENERAL. 

|   1.    Contract  for  sale. 

(Mich.;    1S95.) 

In  an  action  to  recover  for  logs  cut  by 
plaintiff  for  defendant  under  a  contract  calling 
for  logs  of  a  certain  standard,  where  it  appears 
that  some  logs  below  that  standard  were  accept- 
ed by  defendant,  plaintiff  may  recover  their 
reasonable  market  value.— Bresnahan  v.  Ross 
(Mich.)  61  N.  W.  793. 
103  Mich.  483. 

§  2.    Sales  of  standing  timber. 

[a]  (Mich.;    189«.) 

Timber  sold  to  be  removed  from  land 
within  a  specified  time,  and  which  remains  un- 
cut at  the  expiration  of  the  time  limited,  reverts 
to  the  owner  of  the  realty. — Macomber  v.  De- 
troit, L.  &  N.  R.  Co.  (Mich.)  66  N.  W.  376. 

[b]  (Mich.:    180G.) 

Under  a  contract  of  sale  of  the  timber  on 
a  tract  of  land  to  be  "removed"  in  two  years,  tim- 
ber that  had  been  cut  into  logs  before  the  end 
of  that  time,  which  still  remained  on  the  land, 
having  been  changed  in  kind  and  converted  into 
malty,  will  bt  considered  as  removed,  and 
will  not  revert  as  forfeited  to  the  owner  of  the 


laud.— Macomber  v.   Detroit,    L.    &   N.    R.    Co. 
(Mich.)  66  N.  W.  376. 

§  3.    Sale  of  logs  or  lumber. 

[n]     (Mich.;    i *!>.-..» 

3  How.  Ann.  St.  §§  8427a-8427c,  giving 
laborers  a  lien  on  lumber,  provide  that  no  such 
claim  shall  "remain  a  lien"  unless  there  shall 
be  filed  a  statement  within  30  days  alter  the 
completion  of  such  labor;  and  that  any  sale 
"during  the  time  limited  for  the  tiling  of  said 
statement  shall  in  no  way  affect  such  lieu." 
Held  that,  where  a  purchaser  of  lumber  agrees 
to  pay  for  it  as  received  and  scaled,  and  the  sell- 
er's employes,  on  delivery  of  the  lumber  within 
30  days  after  manufacture,  file  liens  in  excess  of 
its  value,  such  purchaser  is  justified  in  declining 
to  pay  for  the  lamber  until  released  from  such 
liens  or  indemnified. — Saxton  v.  Krein  (Mich.i 
64  N.   W.  SOS. 

[1>]      (Wis.;    1S95.) 

A  contract  for  the  sale  of  logs  provided 
that  the  vendor  should  retain  the  title  solely  as 
security  for  the  price,  and  that  they  were  to  be 
paid  for  at  a  specified  price  per  1,000  feet,  ac- 
cording to  the  scale  to  be  thereafter  made  on  the 
vendee's  mill  deck.  The  logs  were  delivered  in 
vendee's  boom  at  his  mill,  and  the  vendor  did 
all  that  he  was  to  do  under  the  contract.  Held, 
that  the  vendee  was  liable  for  the  price  of  logs 
lost  from  the  boom  before  they  were  scaled.— 
Osborn  v.  South  Shore  Lumber  Co.  (Wis.)  65  N. 
W.  1S4,  91  Wis.  526. 

§  4.     Scaling   or   measuring  logs. 

[a]  (Mich.;    1895.) 

In  an  action  to  recover  a  balance  due  on 
a  logging  contract,  it  appeared  that  the  logs  cut 
thereunder  were  "to  be  scaled  merchantable  by" 
a  certain  individual  named,  and  that  at  defend- 
ant's direction  this  person  went  to  the  woods, 
where  the  logs  were  on  skids,  and  scaled  them; 
but  it  was  in  evidence  that  at  that  time  they 
were  under  two  feet  of  snow,  and  that  their 
ends  were  covered  with  ice.  The  contract  call- 
ed for  logs  cut  from  "good,  sound,  green,  body 
timber."  and  no  "rough,  knotty,  wormy,  or  top 
logs"  were  to  be  taken.  Held,  that  it  was  for 
the  jury  to  determine  whether  the  scale  so  made 
was  such  a  one  as  was  called  for  by  the  con- 
tract.—Bresnahan  v.  Ross  (Mich.)  61  N.  W. 
793. 

103  Mich.  4S3. 

[b]  (Wis.;    1895.) 

In  ?n  action  for  the  price  of  logs  bought 
as  scaled  by  a  designated  scaler,  it  appeared 
that  the  scaler  was  competent;  that  he  scaled 
the  logs  in  three  lots;  that  the  scale  of  one  lot 
was  admitted  to  be  correct;  that  he  actually 
scaled  all  those  of  the  second  lot  that  he  could 
reach  easily,  and,  after  counting  the  rest,  aver- 
aged them  with  those  of  the  lot  already  scaled: 
that  he  found  the  third  lot  partly  scaled,  with 
the  scaled  logs  separated  from  the  unsealed; 
that  he  actually  scaled  all  those  unsealed,  and 
adopted  the  scale  already  made  of  the  rest,  aft- 
er he  had  convinced  himself  that  it  was  correct 
by  scaling  half  of  them;  and  that  the  methods 
adopted  in  scaling  were  those  customary  in  the 
locality  where  the  logs  were  situated.  Held  a 
fair  scale,  according  to  the  usual  method.— Mc- 
Intvre  v.  Rodgers  (Wis.)  65  N.  W.  503. 
92  Wis.  5. 

[c]  (Wis.;    1895.) 

in  an  action  for  the  price  of  logs  bought 
on  a  given  scale  of  a  designated  scaler,  it  ap- 
peared that  the  contract  provided  for  a  rescale, 
if  desired,  "by  a  competent  scaler,  acceptable 
to  both  parties,  and  appointed  by  the  district 
scaler";  that  a  scaler  appointed  by  the  mill  of 
which  the  vendee  was  president,  without  the 
consent  or  knowledge  of  the  vendor,  made  a 
rescale.  Held,  that  the  rescale  was  not  accord- 
ing to  contrail,  and  was  not  binding  on  the  ven- 
dor.—Mclntyre  v.  Rodgers  (Wis.)  65  N.  W.  503. 
92  Wis.  5. 
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§    5.    Convention  of  lo|{>- 

\nn.  St.  5    1 1 19 
,il  constitute  grand   larcenj    to  will- 
fulls  tal      iB     ■■■  in  an  -  on  or 

ii.  ir  the  bank  of  BncJh  river  or  adjo 
in,, I  making  tlie  taker  liable  for  t  wice  thi 

, [og  .  converted,  does  ool  apply  where  the 

logs  «  ere  situated  80  ik  of  a 

river.  i    v.  Staples  (Wis.)  84   N.   W. 

882.  M   U  is.  196, 


II.    DRIVING  LOGS. 

$  6.    Action  on  contract — Evidence. 

I  Ml  it  ii.:    11805.) 

1  ii   mi   action  <>n   a  contract   to  dri 

fendant's  lo  ertain  I i,  it  could  not  be 

shown  thai  plaintiff  converted  any  number  of 
the  logs  tu  its  own  use,  or  failed  to  drive  any 
pari  of  them  to  the  boom,  by  proof  as  to  the 

number  of  feet  scaled  after  the  logs  hud  1 n 

driven  as  additional   150  miles  beyond  the  boom 
by   another  contractor.— Itasca  Lumber  Oo.    v. 
Gale  (Minn.)  Ill    \.  W.  010. 
(12  .Minn.  350. 


III.    LIENS. 


§   7.    In  general. 

[a]     (Mlnn.i    1896.) 

Where  logs  were  all  delivered  to  a  boom 
company  in  the  same  season  by  one  party  a  the 
property  of  one  owner,  for  the  same  purpose, 
for  delivery  .it  one  plaice,  to  the  same  con- 
signee, there  was  But  one  bailment  of  the  logs, 
though,  from  the  rery  nature  of  the  business, 
they  could  not  all  arrive  at  their  destination 
ready  Cor  delivery  at  the  same  time.— Akeley  v. 
Mississippi  &  R.  R.  Boom  Co.  (Minn.)  67  N. 
\Y.  208. 

64  Minn.  108. 

Lb]     (Minn.:    1SOC.) 

The  lien  of  the  M.  &  R.  R.  Boom  Co. 
for  boom  charges  on  logs  in  its  possei 
valid,  as  against  bona  fide  purchasers,  though 
not  recorded  in  the  office  of  the  surveyor  gen- 
eral of  logs  and  lumber;  <ien.  St.  1894,  §§ 
2405,  2408,  not  applying.— Akeley  v.  Mississip- 
pi &  R.  R.  Boom  Co.  (Minn.)  67  N.  W.  208. 
64  Minn.  108. 

[c]  (Minn.:    1896.) 

I  ader  the  provisions  of  the  log  lien  law 
(Gen.  St  1894,  S§  2451-2404.  inclusive),  a  cook 
and  his  assistant,  employed  at  a  logging  camp 
for  the  purpose  of  cooking  for  the  men  actually 
and  directly  engaged  in  cutting,  hauling,  and 
banking  logs,  are  entitled  to  liens  upon  such  logs 
fur  the  amount  due  for  such  services.— Breault 
v.  Archambault  (Minn.)  67  N.  W.  34S;  Lane  v. 
Same.    Id. 

64  Minn.  420. 

[d]  (Minn.;    189G.) 

Held',  further,  that  a  blacksmith  em- 
ployed at  such  camp  in  shoeing  the  horses,  in 
repairing  the  sleds,  and  in  mending  and  keep- 
ing in  order  tools  used  by  the  men  actually  and 
directly  engaged  in  the  common  enterprise,  is 
also  entitled  to  a  lien  upon  the  logs.— Breault 
v.  Archambault  (Minn.)  67  N.  W.  348;  Lane  v. 
Same,    Id. 

54  Minn.  420. 

Le)      (Minn.;    1S9G.) 

The  manual  labor  for  which  a  lien  is 
given  under  section  2451  is  not  merely  the 
personal  labor  of  a  lien  claimant,  but  includes 
labor  performed  by  bis  teams  and  servants 
under  a  contract  for  a  gross  price  per  month 
for  both.— Breault  v.  Archambault  (Minn.)  67 
N.  W.  348.;  Lane  v.  Same,  Id. 
04  Minn.  420. 


If  I     (WU.I     I  HI 

who    performs    i 

lit  n"  mi  the  tame,  ai  I 

written  i  laim  ol   lien  I  I   h  .thin  ci 

//,  (,/,   tnal   ";"    lien  a  the 

failure  to  til''  the  claim   in   the  lifetime  of  the 
debtor  •    •         i,  64  N.  W.  850,  :>l   Wis. 

217. 

§   8.    Enforcement. 
(..]     (Mich.  I    189B.1 

In  a  an  employe  of  the  bolder 

ol  a  tai  title  to  enforce  a  logger's  lien,  the  own 

the    land    may    try    the-    question    "f    'In- 
validity of  the  tax  title,  where  the  onlj   pu 
of  the  bolder  thereof  in  going  on  the  land  was 
1 1 .-  i-  thereon.— Cook  v.  Cook  (M3cb  i 
64  N.  W.   12. 

[b]  (Mich.)    I  s:i.-,.  > 

In  an  action  to  establish  n   lien  on   the 
products  ni  a  sawmill,  it  appeared  thai  di 
ant's    tenants    operated    the    sawmill,    lui 
camp,   and   farm;    that   defendant  owned 
farm,  timber  land,  and  products;    that  plaintiff 
was  engaged  in  and  about  the  mill,  in  the  lum- 
ber camp,  and  on  the  farm:   that  his  time  had 
been  kept,  but  was  not  apportioned;    and  that 
n  .     compelled  t , .  estimate  the  propor 
Hon  of  time  which  was  devoted  to  the  several 

moots  of  the  work,  and  did  apportion  it. 
lit  hi.  that   the  question   as  to  the  amount   for 
which  plaintiff  was  entitled  to  a   lien  « 
the  jury. — Menery  v.  Backus  (Mich.)  05   N.   W. 
235. 

[c]  (Mich.;    IS!!.",. I 

Pub.  Acts  1887,  No.  229,  provides  that 
any  person  who  performs  any  labor  or  services 
in  manufacturing  lumber,  or  cutting,  skidding, 
scaling,  or  hauling  any  forest  product, shall  have 
a  lien  thereon.  Ihhl,  that  where  a  judgment 
in  an  action  to  fi  eh  a  lien  states  that 

the  amount  due  plaintiff  is  for  labor  in  manu- 
facturing, cutting,  skidding,  scaling,  and  haul- 
ing the  property  mentioned  in  the  declaration, 
and  the  declaration  describes  the  property  as 
lumber,  boards,  olank,  and  scantling,  the  judg- 
ment sufficiently  shows,  on  collateral  attack. 
that  the  Claim  was  for  services  on  the  material 
out  of  which  the  lumber  was  manufactured.— 
Backus  v.  Barber  (Mich.)  05  N.  W.  379. 
[<1]     (Mich.;    1895.) 

A  logging  lien  is  not  vitiated  by  an  ex- 
cessive lew  thereunder.  —  Backus  v.  Barber 
(Mich.)  65  N.  W.  379. 

[e]  (Micli.i   1895.) 

Whether  a  levy  under  a  logging  lien  is 
excessive  is  a  question  of  fact.— Backus  v.  Bar- 
ber (Mich.)  05  X.   \V.  379. 

[f]  (Mich.;    189G.) 

Where  on;  has  separate  contracts  with 
several  owners  of  separate,  but  adjoining,  tracts 
of  timber  land  to  cut  and  ptrt  afioal  logs  from 
such  land,  an  employe  of  the  contractor  cannot 
maintain  an  action  on  behalf  of  himself  and 
others  against  the  contractor  and  owners  to  es- 
tablish a  lien  on  the  logs  cut  by  the  contractor 
on  all  the  tracts,  aad  mixed  together,  without 
showing  the  amount  of  labor  each  claimant  did 
on  the  logs  of  each  separate  owner,  or  that  the 
labor  to  be  performed  was  necessarily  to  be  per- 
formed indiscriminately  on  intermingled  1 
McGuire  v.  McCallum  (Mich.)  07  N.  W.  1092. 
[si     (Wis.;    1890.) 

In  an  action  to  enforce  a  lien  for  labor  per- 
formed on  lumber,  where  the  petition   for 
was  filed  August  24,   1894,   the  plaintiff  te 
that   his  work  on  the  lumber  was  continuous  up 
to  duly  31st,   but   he  also  testified  positive]. 
repeatedlj    thai   the   last   work  he  did  was  done 
about  the  time  the  defendant  finished  hauling  the 
lumber.     In  this  respect  he  was  corroborated  by 
other  witnesses  and  ,  ircumstances.  and  it  further 
appealed    by    other   testimony   that    the    lasl    lum- 
ber was  hauled   on  July   6th.      The   plaintiff  also 
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testified  that  the  last  work  he  did  on  the  lumber 
was  the  work  of  sorting  and  piling,  and  it  ap- 
d  from  other  testimony  that  the  work  of 
sorting  and  piling  was  completed  on  the  8th  of 
July.  Held,  that  the  evidence  was  insufficient 
to  justify  a  finding  that  plaintiff  completed  his 
work  on' the  lumber  within  30  'lays  preceding  the 
time  of  filing  his  claim  for  lieu.— McGinley  v. 
Laycock  (Wis.)  GS  N.  W.  871. 

till      (Wis.;    lS9<i.) 

Rev.  St.  §  2331,  giving  liens  for  labor  per- 
formed on  lumber,  provides  that,  if  the  labor  is 
done  between  November  1st  and  May  1st,  the 
■claim  shall  be  filed  on  or  before  June  1st.  and 
that  if  it  is  done  after  May  1st,  and  before  No- 
vember 1st,  or  if  the  doing  of  it  is  "continuous 
from"  November  1st,  or  a  date  prior  thereto, 
and  to  a  date  beyond  May  1st.  the  claim  shall 
in'  filed  within  30  days  after  the  last  day  of  do- 
ing such  labor.  Held,  that  the  word  "from"  is 
used  inclusively. — McGinley  v.  Laycock  (Wis.) 
68  X.  W.  S71. 

[i]      (Wis.;    1896.) 

In  an  action  to  enforce  a  lien  on  lumber 
under  Laws  1891,  c.  139,  for  labor  in  manufac- 
turing it,  where  it  appears  that  plaintiff  was 
employed  by  defendant  in  other  capacities,  plain- 
tiff must  show  clearly  how  much  time  and  labor 
he  spent  in  manufacturing  the  lumber. — Glover 
v.  Hynes  Lumber  Co.  (Wis.)  69  N.  W.  62. 

§  9.   Attachment. 

ta]     (Minn.;    lSft."..) 

AVhere  the  attachment  of  logs,  to  enforce 
a  laborer's  lien  thereon,  in  an  action  against  a 
contractor,  is  otherwise  regular,  the  fact  that 
the  sheriff  certified  that  he  had  attached  all  the 
right,  title,  and  interest  of  defendant  in  the  logs 
does  not  render  the  attachment  invalid. — Brown 
v.  Markham  (Minn.)  02  X.  YV.  123. 
60  Minn.  233. 

[b]  (Minn.:    1895.) 

Under  Gen.  St.  1S94,  §  2453,  providing 
for  an  attachment  of  logs  to  enforce  a  laborer's 
lien  thereon,  a  seizure  of  logs  is  valid  when 
made  by  the  sheriff  of  tne  county  in  which  they 
are  situated,  under  process  directed  bv  him  by 
a  court  of  the  judicial  district  wherein  is  sit- 
uated the  surveyor  general s  omee,  in  which  the 
brand  of  the  logs  is  recorded,  though  the  county 
wherein  the  seizure  was  made  is  not  within 
such  judicial  district.  —  i'oley  v.  Markham 
(Minn.)  02  N.  W.  l-'ii. 
60  Minn.  210. 

[c]  (Minn.;    1896.) 

A  return  of  an  attachment  of  logs,  that 
the  sheriff  served  a  copy  of  the  writ  and  in- 
ventory attached  thereto  on  the  surveyor  gen- 
eral of  the  lumber  district  by  handing  to  and 
leaving  with  him  a  true  copy  thereof,  was  insuffi- 
cient, in  failing  to  show  that  the  copy  was  filed 
in  the  office  of  the  surveyor  general  as  required 
by  lien.  St.  1894,  §  2454  —  Scott  &  Holston  Lum- 
ber Co.  v.  Sharvcy,  04  N.  W.  1132,  62  Minn. 
528. 

S   10.   Waiver   or  loss, 
ta]     (Mien.:    1897.) 

Where  the  owner  of  logs  gave  his  notes  for 
the  saw  bill,  evidence  that  the  sawyers  dis- 
counted the  notes,  and  protected  them  in  the 
hands  of  the  holders  by  collateral  security,  is 
incompetent  to  show  a  waiver  of  the  lien  for 
sawing. — McEwan  Bros.  &  Co.  v.  Carpenter 
(Mich.)  09  N.  W.  1117. 
lb]     (Minn.;    1890.) 

A  vendor  of  logs  delivered  them  at  the 
limits  of  the  boom  of  the  defendant  boom  com- 
pany, but  retained  ownership  of  the  marks  of 
record  as  security  for  the  price.  Defendant  took 
-;sion  of  the  logs,  anil  drove  them  to  the 
sendee's  mills,  where  it  delivered  part  of  them, 
and  thereafter  extended  the  time  of  payment  of 
its  boom  charges  by  the  vendee.  Held,  that  the 
tension  released  defendant's  lien  mi  the  logs 
remaining  in  it'  possession  as  against  the  lien  of 


the    vendor. — Clough    v.     Mississippi    &    R.    R. 
Boom  Co.  (Minn. i  (JO  X.  W.  2(J0. 

04  Minn.  S7. 
[c]      (Minn.;    189G.) 

The  lien  of  a  boom  company  for  charges 
on  logs  turned  out  without  payment  of  their 
proper  charges  was  merely  a  specific  one  on 
remaining  logs  of  the  same  mark.  In  the 
course  of  business  logs  were  arriving  from  time 
to  time  at  the  boom  from  one  owner,  deliver- 
able to  him  on  demand,  and  were  being  de- 
manded from  time  to  time  as  needed.  At  the 
end  of  each  month  the  company's  charges  for 
boom  fees  were  stated,  and  it  accepted  one  note 
from  the  owner  for  the  entire  charges  on  all 
the  logs,  which  were  of  many  different  marks, 
turned  out  during  the  month,  without  regard 
to  how  much  was  due  for  charges  on  logs  of 
any  particular  mark.  The  notes  were  uniform- 
ly payable  in  90  days,  without  regard  to  how 
many  logs  might  be  called  for  during  that  time, 
or  how  many  would  remain  undelivered  at  its 
expiration,  and  were  frequently  renewed.  They 
were  also  negotiable,  and  the  company  was  in 
the  habit  of  selling  them  on  the  market.  There 
was  no  agreement  that  logs  remaining  in  the 
company's  possession  should  be  retained  as 
security  for  payment  of  the  notes  at  maturity. 
Held,  that  there  was  a  waiver  by  the  company 
of  any  lien  on  the  logs  remaining  in  its  pos- 
session for  charges  on  logs  previously  delivered. 
— Akeley  v.  Mississippi  &  R.  R.  Boom  Co. 
(Minn.)  67  N.  W.  208. 

64  Minn.  108. 


LORD'S  DAY. 


See  "Sunday." 


LOST  INSTRUMENTS. 

Lost  deeds,  see  "Deed,"  §  21. 

Lost  will,  see  "Wills,"  §  21. 

S.i darv  evidence  of  contents,  see  "Evidence," 

§§  10,  i2-14. 
Supplying  lost  indictment,  see  "Indictment  and 

Information,"  §  2. 

[a]  (Mich.;    1894.) 

In  an  action  against  a  railroad  company 
for  breach  of  a  lost  contract,  plaintiff  testified 
it  was  signed  by  an  officer  of  the  company,  who 
made  a  settlement  with  him  for  injuries,  of 
which  he  claimed  it  was  a  part,  and  his  attor- 
ney, while  testifying  that  the  contract  was 
made  and  drawn,  admitted  that  he  was  not  sure 
that  it  was  signed.  Held,  that  the  question 
whether  the  contract  was  made  was  for  the 
jury— Brighton  v.  Lake  Shore  &  M.  S.  Ry.  Co. 
(Mich.)  01  N.  W.  550. 
103  Mich.  420. 

[b]  (Wis.;    1895.) 

in  an  action  against  heirs  to  quiet  title 
under  a  lost,  unrecorded  deed  from  their  intes- 
tate, plaintiff,  on  showing  execution  of  the  deed 
for  the  cancellation  of  a  judgment,  who  the 
witnesses  were,  who  took  the  acknowledgment, 
unconditional  delivery  of  the  deed  to  her  hus- 
band for  her,  and  cancellation  of  the  judg- 
ment when  the  deed  was  made,  is  entitled  to 
judgment  vesting  the  title  to  the  land  in  her. 
— Mattcson  v.  Hartman,  05  N.  W.  58,  91  Wis. 
4S5. 

LUMBER. 

Lien  on,  see  "Logs  and  Logging,"  §§  7-10. 


LUNATICS. 


See  "Insanity." 
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MAGISTRATE. 

See  "Justices  of  the  Peace." 


MAINTENANCE. 

See  "Champerty  and  Maintenance." 
or  wife  separately,  see  ••Husband  and  Wife," 
34,  35. 

MALICE. 

See  "Homicide,"  §  4;    "Libel  and  Blandei  " 
11—15;  "Malicious  Mischief"!  "Malicious  Pros- 
ecution," SS  3,  4;    "Threats  and  Threatening 

Letters,"  5  2. 

MALICIOUS  MISCHIEF. 

(Iowa:    1886.) 

On  a  trial,  under  Code,  g  3985,  for  mali- 
ciously secreting  and  injuring  a  horse,  it  need 
not  be  shown  that   defendants  knew   who  the 

owner  of  the  horse  was.  it  they  acted  with  mal- 
ice towards  whomsoever  might  prove  to  be  the 
owner. — State  v.  Phipps  (Iowa)  64  N.  \V.  411. 


MALICIOUS  PROSECUTION. 

I.  WHEN  ACTION  LIES.  §§  1,  2. 
II.  MALICE  -  WANT      OF       PROBABLE 

CAUSE.  §§  3-8. 
IH.  ADVICE  OF  COUNSEL.  5§  9,  10. 
IV.  PLEADING  AND  PRACTICE,  §§  11-15. 
V.  DAMAGES,  §§  16-18. 

See,  also,  "Abuse  of  Process";    "False  Impris- 
onment." 

Maliciously  suing  out  attachment,  see  "Attach- 
ment," §§  65,  66. 


I.   WHEN  ACTION  LIES. 

|    I.    For    criminal    prosecution. 

[a]  (Iowa;    1894.) 

Where  defendant  furnished  an  inspector 
with  facts  on  which  he  filed  an  information 
against  plaintiff  charging  a  distinct  offense,  de- 
fendant cannot  escape  liability  for  malicious 
prosecution  on  the  ground  that  the  prosecution 
was  instituted  through  mistaken  judgment  on 
the  part  of  the  inspector.  Newman  v.  Davis 
(1881)  10  N.  W.  852,  58  Iowa,  449,  distin- 
guished.—Holden  v.  Merritt,  61  N.  W.  390,  92 
Iowa.  707. 

[b]  (Mich.;    1895.) 

Instructions  from  which  the  jury  would 
understand  that  the  mere  refusal  to  permit  an 
inspection  of  the  books  would  justify  the  is- 
suing of  the  warrant  for  plaintiff's  arrest. 
without  regard  to  the  other  elements  of  a  crim- 
inal conspiracy,  and  that  if  defendant's  pur- 
pose was  merely  to  enable  a  newspaper  report- 
er to  obtain  access  to  the  books  for  his  personal 
purposes,  as  claimed  by  plaintiff,  the  refusal 
constituted  an  offense,  were  erroneous. — Tryon 
v.  Pingree  (Mich.)  70  N.  W.  905. 

[c]  (Neb.;    1895.) 

An  action  for  malicious  prosecution  can- 
not be  maintained  where  plaintiff  was  convicted, 
in  the  absence  of  proof  impeaching  the  good 
faith    of    the    court   reudering    the   judgment    of 


conviction,  or  of  the  complainant  In  the  crim- 
inal prosecution.  .Murphy  v.  Ernst  (Neb.)  'it  N. 
w  .  358,  W  Neb.  1. 

I  <l|     rWU.i    189S.) 

irrant  for  an  arrest  Issued  by  a  jfls 
nd  returnable  i  ither  justice,  r< 

.11  another  town  of  the  same  count 
regular  on  its  face,  so 

n  for  malii  cution  and 

imprisonment,  under  1;  1740,  4776,  pro- 

i  b  a  warrant  shall  direct  the  offi- 
cer i"  bring  Ihe  person 

it  or  some  other  justii f  the  sane-  county 

Messman  v.  Ihlenfeldt  62  N.  \V.  522,  89  Wi  . 
585. 

§   2.    Procuring;   criminal   warrant   in   ac- 
tion for  penalty. 
fWtt.i    is:p.-..i 

An  action  for  malicious  prosecution  will 
lie  for   maliciously  and   without   probal 
procuring  a  criminal  warrant  to  be  issued  on  a 
complaint  under  Laws  ('.  s.  issri,  <■_,  164,  provid- 
ing for  the  recovery  of  a  penalty  for  a 
immigration  of  aliens  under  contract  to 
labor,  even  though  the   statute   is  not   criminal. 
— Buethner  v.  Elliuger  (Wis.)  03  N.   W.  700. 
90  Wis,  439. 


II.    MALICE— WANT   OF  PROBABLE 
CAUSE. 

S   3.    Malice — Evidence. 

[a]     (Iowai    IS94.) 

Evidence   of   a   statement   by   defendant 
that  if  plaintiff  did   not  act  peaceably,   and    I 
have  himself,   he   would   "put   him   behind   the 
bars,"  is  admissible  to  show  malice. — Holden  v. 
Merritt  (Iowa)  61  N.  W.  390. 
92  Iowa,  707. 
[bl     (Iowa;    1S97.) 

Evidence  that  defendant  said  that  plaintiff 
was  a  rascal,  and  that,  before  he  got  through 
with  him,  he  would  have  him  behind  the  bars, 
is  admissible  on  the  issue  of  malice. — Hidy  v. 
Murray  (Iowa)  69  N.  W.  113S. 
[c]     (Minn.;    1895.1 

Where  plaintiff  dismisses  an  action  for 
malicious  prosecution,  and  afterwards  com- 
mences another  suit  against  the  same  defend- 
ant on  the  same  grounds,  the  bringing  of  the 
latter  suit  is  evidence  of  malice.  —  Severns  v. 
Brainerd  (Minn.)  63  N.  W.  477. 
til  Minn.  265. 
£d]     (Neb.;    1SS)0.> 

Malice  may  be  inferred  from  the  fact  that 
n  criminal  prosecution  was  instituted  for  the 
collection  of  a  debt,  rather  than  for  the  enforce- 
ment of  the  laws  against  crime.  Ross  v.  Lang- 
worthy  (1882)  14  N.  W.  515,  13  Neb.  492,  fol- 
lowed—Peterson v.  Reisdorph,  68  N.  W.  943. 

§  4   Question   for  jury. 

(Iowa;    1.S97.) 

Where  the  fact  of  plaintiff's  discharge  by 
the  examining  magistrate  has  placed  on  defend 
ant  the  burden  of  showing  probable  cause,  the 
question  of  malice  should  be  submitted  to  the 
jury— Hidy  v.  Murray  (Iowa)  69  N.  W.  113S. 

§  5.   Probable  cause  for  criminal  prose- 
cution. 

[a]     (Iowa;    1895.) 

Where  one  institutes  a  criminal  prosecu- 
tion knowing  that  the  facts  did  not  authorize 
such  action,  there  was  no  probable  cause  for  the 
prosecution,  and  the  finding  of  an  indictment  or 
the  fact  that  a  justice  of  the  peace  required  plain- 
tiff to  enter  into  an  undertaking  to  abide  the  or- 
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der  of  the  district  court  is  not  conclusive  proof  of 
probable  cause.— Flaekler  v.  Novak  (Iowa)  03 
N.  \V.  348. 

[b]  (Mich.:  1895.) 
A  bookkeeper,  hired  for  one  year,  fear- 
ing he  was  to  be  discharged  before  the  expira- 
tion of  that  time,  had  a  note  payable  to  his  em- 
ployers discounted  at  a  bank  other  than  the  one 
at  which  they  did  business,  and  retained  enough 
of  the  proceeds  to  cover  the  amount  of  his  un- 
earned wages,  knowing  that  he  had  no  right  to 
do  so.  Held,  that  there  was  probable  cause  for 
his  prosecution  bv  his  employers  for  embezzle- 
ment.—Rankin  v.  Crane  (Mich.)  01  N.  W.  1007. 
104  Mich.  6. 

[c]  (Mich.;   1895.) 

The  fact  that  a  plaintiff  in  an  action  for 
malicious  prosecution  was  discharged  upon  his 
examination  is  not  conclusive  evidence  of  a 
want  of  probable  cause  for  the  prosecution. — 
Rankin  v.  Crane  (Mich.)  01  N.  W.  1007. 
104  Mich.  6. 

[d]  (Mich.;    1895.) 

The  fact  that  the  defendants  in  an  ac- 
tion for  malicious  prosecution  offered  to  refrain 
from  prosecuting  the  plaintiff  if  he  would  re- 
pay the  money  he  had  misappropriated  is  not 
sufficient  to  show  a  want  of  probable  cause  for 
the  prosecution. — Rankin  v.  Crane  (Mich.)  61 
N.  W.  1007. 

104  Mich.  6. 

fe]     (Mich.;   1S9G.) 

Evidence  that  there  had  been  frequent 
thefts  of  goods  from  a  railroad  company;  that 
plaintiff  was  with  one  who  stole  goods  from 
the  company;  that  such  goods  were  afterwards 
found  with  goods  belonging  to  plaintiff;  and 
that  plaintiff  carried  them  away  with  him.  and 
had  them  sent  to  his  house, — sufficiently  shows 
probable  cause  for  the  prosecution  of  plain- 
tiff for  receiving  stolen  goods  with  knowledge 
of  the  theft.— Fletcher  v.  Chicago  &  N.  W.  Ry. 
Co.  (Mich.)  67  N.  W.  330. 
[f]     (Minn.;    1S90.) 

Communications   made   to   a   person    by  j 
others  may  constitute  probable  cause  for  insti-  | 
tuting  a  prosecution,  if  the  prosecutor  had  rea- 
sonable ground  to  believe,  and  did  believe,  the 
communications   to   be   true. — Smith    v.    Munch 
(Minn.)  08  X.  W.  19. 
[B]     (Neb.;   1S96.) 

An  agent  of  a  firm  having  taken  money 
furnished  him  by  the  firm  to  invest  in  potatoes, 
and,  after  investing  the  same,  having  refused 
to  deliver  the  potatoes  unless  the  firm  would 
pay  him  a  certain  sum  demanded  in  settle- 
ment of  a  prior  transaction,  the  firm  caused 
him  to  be  arrested  for  embezzlement.  Before 
taking  the  money  which  he  invested,  the  agent 
had  voluntarily  demanded  the  check  previously 
offered  him  in  settlement  of  the  prior  trans- 
action, and  received  and  cashed  the  same. 
Held,  that  the  firm  was  justified  in  causing  his 
arrest.— Rider  v.  Murphy  (Neb.)  66  N.  W.  837. 
47  Xeb.  857. 

£h]     (Neb.;   189(5.) 

A  city  marshal,  who  saw  defendant  sell- 
ing liquor,  and  knew  that  he  had  no  license  to 
sell  the  same,  had  probable  cause  for  instituting 
a  prosecution  of  defendant  for  a  violation  of  the 
liquor  law.— Fry  v.  Kaessner,  66  X.  W.  1120. 
4  s  Neb.  133. 

[i]     (Wis.;    1896.) 

In  an  action  to  recover  damages  for  ma- 
licious prosecution,  an  instruction  that,  to  war- 
rant the  arrest  of  a  person  for  crime,  the  facts 
must  be  such  as  would  justify  an  ordinarily  in- 
telligent and  reasonably  prudent  person  in  en- 
tertaining the  belief  of  guilt,  is  not  erroneous. — 
Billingsley  v.  Maas  (Wis.)  67  X.  W.  49. 
93  Wis.  176. 


prosecuting  plaintiff,  is  inadmissible  on  the 
question  of  probable  cause:  it  appearing  that 
the  attorney  gave  no  advice,  but  referred  de- 
fendant to  the  United  States  officers. — Holden 
v.  Merritt  (Iowai  61  X.  W.  390. 
92  Iowa,  707. 

[b]     (Iowa;    1897.) 

In  an  act  ion  for  malicious  prosecution,  the 
fact  that  the  examining  magistrate  discharged 
plaintiff  without  evidence  in  his  behalf  Ls  pri- 
ma facie  evidence  of  want  of  probable  cause. — 
Hidy  v.  Murray  (Iowa)  69  X.  W.  113S. 

[e]     (Iowa;    1897.) 

Evidence  that,  when  defendant  instituted 
the  prosecution,  which  was  for  stealing  chick- 
ens, he  knew  that  a  great  many  chickens  had 
been  stolen  in  the  neighborhood,  was  properly 
excluded. — Philpot  v.  Lucas  (Iowa)  70  X.  W. 
625. 

[d]     (Iowa:    1897.) 

The  acquittal  of  a  defendant  in  a  criminal 
prosecution  is  no  evidence  of  want  of  probable 
cause. — Philpot  v.  Lucas  (Iowa)  70  X.  W.  625. 


7. 


Province  of  court  and  jury. 


6. 
[a] 


Evidence. 


(Iowa;    1894.) 

Evidence  that  defendant,  before  making 
ilaiut,  consulted  an  attorney  in  regard  to 


[a]  (Iowa;   1S97.) 

In  an  action  for  malicious  prosecution, 
where  the  fact  of  plaintiff's  discharge  by  the  ex- 
amining magistrate  has  placed  on  defendant  the 
burden  of  showing  probable  cause,  there  is  such 
a  conflict  of  evidence  as  requires  the  issue  to  be 
sent  to  the  jury. — Hidy  v.  Murray  (Iowa)  69 
N.  W.  113S. 

[b]  (Mich.;   1895.) 

When  the  evidence  in  an  action  for  mali- 
cious prosecution  is  conflicting  as  to  the  facts 
claimed  by  plaintiff  to  show  a  want  of  probable 
cause,  the  court  must  specially  instruct  the 
jury  what  facts,  when  established,  will  justify 
a  finding  of  want  of  probable  cause. — Rankin  v. 
Crane  (Mich.)  61  N.  W.  1007. 
104  Mich.  6. 

Ic]     (Mich.;   1895.) 

In  an  action  for  malicious  prosecution,  in 
causing  plaintiff's  arrest  for  selling  liquor  with- 
out a  license,  a  witness  for  defendant  testified 
that  defendant  sent  him  to  plaintiff  to  buy  whis- 
ky, which  he  did,  and  brought  it  to  defendant 
in  a  certain  bottle.  The  next  day  the  bottle 
was  found  to  contain  whisky.  Plaintiff  denied 
selling  the  witness  whisky,  but  said  he  sold 
him  wine  under  his  "beer  license."  Held,  that 
whether  probable  cause  was  shown  was  for  the 
jury— Fine  v.  Xavarre  (Mich.)  62  X.  W.  142. 
104  Mich.  93. 

fd]     (Minn.;    189G.) 

What  facts,  and  whether  particular 
facts,  constitute  probable  cause,  is  a  question  of 
law  for  the  court. — Smith  v.  Munch  (Minn.)  68 
N.  W.  19. 

§  8.   Instructions. 

[a]     (Iowa;    1895.) 

A  charge  that  probable  cause  is  a  reason- 
able ground  for  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to  war- 
rant a  cautious  man  in  the  belief  that  the  person 
accused  is  guilty,  is  objectionable  in  failing  to  in- 
dicate the  degree  of  caution  required  to  ascertain 
the  guilt  of  plaintiff. — Flaekler  v.  Novak  (Iowa) 
63  N.  W.  34S. 

lb]     (Iowa:    1897.) 

In  an  action  for  malicious  prosecution  in 
causing  plaintiff  to  be  arrested  for  an  offense 
triable  before  a  justice  of  the  peace,  by  whom 
he  was  discharged,  an  instruction  that  the  dis- 
charge "by  a  magistrate  of  a  person  accused  of 
crime  upon  preliminary  examination  is  prima 
facie  evidence  of  want  of  probable  cause"  is  in- 
applicable and  erroneous. — Philpot  v.  Lucas 
(Iowa)  70  X.  W.  625. 
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HI.    ADVICE    OF    COUNSEL. 


;  -t 


Submitting  material  facts  to  coun- 
sel. 

lu)     (Mleb.i    1894.) 

],,  .,:i   tt,  malicious  pi 

proof  thai  defendant  placed  all  the  I  ,,    [aw 

and  acted  upon  his  opil 

e.  —  Le   Clear    \.    P 

i.i  i,l   N.   W.  ::.">7. 
Mich.  L31. 


pi  • '""i  I 

Ich  establi  died  plaintiff's  inno  i 

:  to  those  facts:  thai 
I  on  any  consideral 
.  .  bul  was  due  to  »  inUapprehension 
petition    buQI 
if    probab  Neher    \. 

8  N.  W.  B64. 
IT  Neb.  863. 


§'   13.    Pleading   and   proof. 
(Ml.li.-    1695.)  ,     ,     .     ,    ■ 

Where  the  declaration  stated  that  plain 
impaired  by  bis  arn 
reditore  demanded  security,  it  was  proper 
to  allow  plaintiff  to  show  that  hia  credita 
fused  him   further  credit,  and  required  him  to 

tgage  as  security.— Fine  v. 

i„li. i  1)2  N.  W.  142. 


14 
la] 


in  I  Mich.  03. 
Evidence. 


1 1>]     (Rflcn.i    1895.) 

1 1  .,  I  tnirly  submitted  to  bis 

aounsel  all  lie  facts  thai  he  knows  are  capable  ol 
proof,  and  oo  I  acted  bona  fide  on  the  advice  given, 
he  is  not  liable  in  in  action  for  malli 
cution,  even  though  the  facts  did  not  wan: 

..    md    pro    cul  ion      Pi  lipoid    v.    1 1 
(Mich.)  63  N.  W   301. 

in:,  Mich.  326. 

[c]     (Mloh.i    iwin.)  ,   .  , 

Thai   all   the  material   facts  were  fairlj 
submitted   to  an   attorney  of  is  years'  • 
..,,. ,..  and  thai  I  be  ci  iminal  complainl 

mi  his  advice,  is  o  ■■ 1  defense  to  an  acl  ion  for 

malicious  prosecution.— Fletcher  v.  Chicago  & 
N.   \V.   Ry.   Co.   I.Mich.)  67   N.    W.  330. 

I  ill     (Neb.l    1890.) 

The  fact  that  counsel  advised  prosecutor  to 
Institute   the  prosecution  is  no  defense, 
prosecutor   withheld    material    facts    in   stating 
the   case   to    counsel.  —  Peterson    v.    Reisdorph 
(Neb.)  68  N.  W.  943. 

|«-1     .Wis.:    1896.)  ,       ,      , 

Though  a  full  statement  of  the  facts,  to  a 
reputable  attorney,  and  a  criminal  charge  on 
bis  advice,  in  good  faith,  are  a  complete  de- 
fense to  an  action  for  malicious  prosecution,  the 
question  of  good  faith  is  one  for  the  jury,  where 
different  conclusions  might  be  drawn  from  the 
evidence.— Billingsley  v.  Maas  (Wis.)  07  N.  W. 
49. 

93  Wis.  176. 

§   10.    Instructions. 

(Wis.:    1895.) 

Where  the  evidence  shows  that  the  com- 
plaint was  merely  signed  by  defendant,  who  was 
present  at  an  investigation  of  the  charge  before 
a  magistrate,  upon  defendant's  being  advised  by 
the  district  attorney,  who  conducted  the  investi- 
gation, that  the  evidence  was  sufficient  to  war- 
rant him  in  making  the  complaint,  and  there  is    „ 

no  evidence  that  defendant  made  any  statements    cutor.— Fletcher  v.  Chicago  &  N.   W.  Ky.  Co 
or  withheld  any  facts  from  the  district  attorney,    (Mich.)  G7  N.  W.  330. 


Ilona:    1894.) 

In  an  action  for  malicious  prosecution  it 
appeared    that   defendant    I  plained    of 

plaintiff  to  a  United  S:  ty  marshal,  who 

sent   an   inspector  to  interview  him.     The   In 

filed    the   information  wholly  on 
.  ated  to  him  by  defendant.     Bald,  that  testi- 

is  to  the  conversation  between  defendant 
and  the   marshal  was  properly  excluded.— Hot- 
den  v.  Merritt  (Iowa)  01  N.  W.  390. 
92  Iowa,  707. 

[b]  flowat   IMC. > 

In  an  action  for  malicious  prosecution,  the 
;s   and  decree  in  an  action  1"  tween  the 
.  wherein  plaintiff  claimed  to  be  own- 
he  land,  and  relied  upon  the  same  facta  to 
establish    his  rights  that  he  relied   upon  in  the 
criminal  case  for  which  he  was  Pp  se<  uti  I  to  jus- 
tify his  acts  in  destroying  fences,  are  admissible 
to  show  that  plaintiff  had  no  right  to  destroy  the 
fences  in  question.  s,nd  that  defendants  had  prob 
able  cause.— Flackler  v.  Novak  (Iowa)  03  N.  W. 
348. 

[c]  (Midi.;    1SOU.) 
In   an  action   for  malicious  prosecution, 

the  docket  entry  of  the  justice  of  the  peace 
who  conducted  the  criminal  examination  was 
inadmissible  in  so  far  as  it  embodied  an  un- 
warranted recital  that  the  prose,  otion  was  dis- 
continued   by  one  who  represented    the  prose 


it  is  proper  to  refuse  a  charge  on  the  law  appli 
cable  to  the  ordinary  defense  of  advice  of  coun 
sol,  and  to  give  an  instruction  to  the  effect  that 
defendant's  belief  should  lie  deemed  reasonable 
if  the  testimony  on  such  examination  in  his  pres- 
ence would  lead  a  prudent  man  to  believe  that 
plaintiff  was  guilty,  and  defendant  in  fact  so  be- 
lieved,   especially    when   such    belief    was   rein 


[d]     (Mich.:    1890.) 

In  an  action  for  malicious  prosecution. 
a  newspaper  article,  containing  the  del  ails  of 
the  arrest,  and  oilier  matter  which  was  not 
shown  to  have  been  prompted  by  defendant  or  its 
agent,  was  admissible  in  so  far  as  it  stated  the 
bare  fact  of  arrest,  but  was  inadmissible  in  so 
far  as  it  stated  what  defendant   intended  to  do 


forced  by  the  advice  of  the  district  attorney—    m  tjjG  matter.— Fletcher  v.   Chicago  &  N.  W 


Messman  v.  Ihlenfeldt,  02  N.  W.  522.  S9  Wis. 
585. 

IV.   PLEADING    AND    PRACTICE. 

Evidence  of  malice,  see  ante,  §§  3,  4. 
of  probable  cause,  see  ante,  §  6. 

§   11.    Defenses. 
(Neb.:   1897.)  . 

Defendant  cannot  urge  the  insufficiency  of 
the  complaint  on  which  he  caused  the  plaintiff's 
arrest  as  a  defense  to  the  action.— Minneapolis 
Threshing-Mach.  Co.  v.  Regier  (Neb.)  70  N.  W. 
934. 

§    12.    Complaint. 

(Nell  :    1896.)  ,.   . 

A  petition  in  an  action  for  malicious  prose- 
cution   alleged   that   plaintiff    was   convicted   in 


Ry.   Co.   (Mich.)   07   N.  W.  330. 
lei     (Mich.;   1897.) 

In  an  action  for  malicious  prosecution,  it 
appeared  that  defendant  was  mayor  of  a  city 
whose  charter  authorizes  him  at  all  times  to 
examine  the  books  cf  the  fire  commissioners; 
that  plaintiff  and  others  prevented  defendant 
from  examining  such  books;  and  that  defend- 
ant caused  plaintiff  to  be  arrested  and  prose- 
cuted on  a  charge  of  conspiracy.  Held,  that  it 
was  error  to  exclude  evidence  to  show,  as 
claimed  by  plaintiff,  that  defendant's  object  iu 
seeking  to  examine  such  books  was  merely  to 
aid  a  newspaper  reporter,  who  had  been  re- 
fused permission  to  examine  them,  in  obtain- 
n  ,.  facts  for  a  newspaper  article.— Tryon  v.  Pin- 
gree  (Mich.)  70  N.  W.  905. 

If]     (Neb.;    1S97.)  ,    . 

To  show  the  injury  to  his  reputation,  plain 
tiff  may  prove  newspaper  publications  contain- 
ing  plain    accounts  of   the   prosecution,    without 
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comment  thereoD.— Mhme&poHa  Threshing-Mach. 
.  Eti  gier  (Neb.)  70  N.  W.  934. 


Instigation,  of  prosecution. 
]  894.) 


S    15.   - 

down,    - 

Evidence  of  statements  by  defendant 
that  plaintiff  had  been  opening  his  mail,  and  he 
could  prove  it.  and  that  he  would  "put  him 
where  the  dogs  wouldn't  bite  him,"  and  evi- 
dence that  defendant  complained  to  United 
Slates  officers,  and  that  an  inspector,  after  an 
interview  with  defendant,  filed  the  information 
.ai  which  plaintiff  was  arrested,  and  evidence 
i ha t  defendant  afterwards  said  to  plaintiff,  "If 
you  had  behaved  yourself  and  made  no  dis- 
turbance, I  wouldn't  have  done  anything  with 
you,"  will  sustain  a  finding  that  defendant  in- 
stigated the  prosecution,  though  there  is  no  evi- 
dence  that  he  ordered  the  process  to  issue,  or 
participated  in  its  execution. — Holden  v.  Mer- 
ritt  (Iowa)  01  N.  W.  390. 
92  Iowa,  707. 


V.    DAMAGES. 

§   16.    Remote  injury. 
(Micb.;    1896.) 

In  an  action  for  malicious  prosecution, 
there  was  evidence  that  prior  to  his  arrest  plain- 
tiff had  been  under  surgical  treatment,  and 
had  been  advised  by  his  physician  to  be  care- 
ful about  taking  cold,  and  he  testified  that  on 
bis  way  to  the  examining  justice  he  was  com- 
pelled tc  be  out  in  the  cold,  and  that  he  suf- 
ferred  therefrom.  It  also  appeared  that  plain- 
tiff unnecessarily  exposed  himself  to  the  weath- 
er while  waiting  for  his  examination.  Held, 
that  plaintiff's  injury  from  the  cold  could  not 
be  considered  in  estimating  damages. — Fletcher 
v.  Chicago  &  N.  W.  Ry.  Co.  (Mich.)  67  N.  W. 
330. 

§   17.   Excessive   damages. 

(Wis.;  isae.) 

A  verdict  for  $3,500,  as  damages  for  ma- 
licious prosecution,  where  plaintiff  was  not  in 
actual  confinement,  and  was  in  custody  but  one 
hour,  and  was  dismissed  without  an  examina- 
tion, and  in  the  absence  of  other  circumstances 
of  aggravation,  is  excessive.  —  Billingsley  v. 
Maas  (Wis.)  67  N.  W.  49. 
93  Wis.  176. 

§   18.    Instructions. 

(Neb.s    1894.) 

An  instruction  which,  in  effect,  left  the 
determination  of  general  damages  resulting 
from  malicious  prosecution  to  the  jury,  guided 
by  their  judgment  as  reasonable  men,  held  prop- 
er, when,  no  evidence  of  special  damages  had 
been  offered. — Ellison  v.  Brown  (Neb.)  61  N. 
W.  9.7,  43  Neb.  6S. 


MALPRACTICE. 

§   1.   Degree  of  skill  and  care  required. 

[a]  (Iowa:    1S90.) 

A  physician  is  required  to  exercise  only 
the  average  degree  of  skill  possessed  by  physi- 
cians practicing  in  his  locality. — Whitesell  v.  Hill 
(Iowa)  66  N.  W.  S94. 

[b]  (Iowa;    1897.) 

A  physician  is  required  to  exercise  that  de- 
gree of  knowledge  <tnd  care  which  physicians 
practicing  in  similar  localities  ordinarily  pos- 
sess,  and  not  merely  the  knowledge,  etc.,  pos- 
sessed by  physicians  practicing  "in  his  locality." 

Whitesell  v.   Hill  (Iowa)  70  N.   W.  750. 

[cj     (Iowa;    1897.) 

It  appeared  that  there  were  several  educat- 
ed and  experienced  physicians  who  practiced 
in  the  town  where  defendant  resided,  and  vicin- 
ity. Held,  that  plaintiff  was  not  prejudiced  by 
an   instruction   that  a  physician   is  required   to 


exercise  that  degree  of  skill,   etc.,  possessed   by 
physicians    practicing    "in    his    locality,"    in  I 

of     "in     similar     localities." — Whitesell    v.    Hill 
(Iowa)  70  N.  W.  750. 

[dj      (Midi.;    1896.) 

In  a  malpractice  ease,  an  instruction 
that  defendant  was  required  to  use  only  the  de- 
gree of  care  and  skill  of  the  physicians  in  his 
neighborhood  is  not  ground  for  reversal,  where 
there  was  evidence  that  there  were  other  physi- 
cians in  the  neighborhood  presumably  of  aver- 
age ability,  when  compared  with  similar  locali- 
ties.—Peiky  v.  Palmer  (Mich.)  67  N.  W.  561. 

§  Z.    What      constitutes      negligence      or 
malpractice, 
[a]      (Minn.;    1896.) 

Unexplained,  the  fact  that  the  physician 
attending  a  woman  at  childbirth  failed  to  re- 
move all  the  placenta,  thereby  occasioning 
blood  poisoning,  justified  a  conclusion  of  negli- 
gence.— Moratzky  v.  Wirth  (Minn.)  69  N.  W. 
480. 

lb]     (Neb.;    1890.) 

There  being  evidence  in  an  action  for 
malpractice  that  an  operation  should  not  be 
attempted  for  a  suspected  uterine  or  ovariau 
tumor  without  a  most  thorough  examination  of 
the  patient;  and  that  in  all  cases  of  doubt,  the 
theory  of  pregnancy  being  excluded,  the  uterus 
should  be  explored  by  means  of  a  sound,  in  or- 
der to  ascertain  its  depth:  and  that  defendant 
made  a  mere  external  examination  of  plaintiff's 
wife,  not  lasting  over  10  minutes,  for  one  of 
said  troubles,  though  she  was  not  deemed  preg- 
nant, by  reason  whereof  the  diagnosis  was  in- 
correct, and  injury  consequently  resulted  from 
the  operation  which  followed, — it  was  error  to 
direct  a  verdict  for  defendant. — Griswold  v. 
Hutchinson  (Neb.)  66  N.  W.  819. 
47  Neb.  727. 

[c]     (Wis.;    1896.) 

In  an  action  by  a  physician  for  services 
rendered  in  treating  defendant's  son,  defendant 
filed  a  counterclaim  for  damages  on  account  of 
unskillful  treatment.  There  was  evidence  that 
the  son  got  worse  under  plaintiff's  treatment, 
and  got  better  after  plaintiff  had  been  dischar- 
ged. It  appeared  that  other  physicians  were  in 
attendance  on  the  son,  but  their  evidence  was 
not  produced,  and  no  medical  witness  was  called 
to  show  that  the  treatment  was  improper  or 
negligent.  Held,  that  there  was  no  evidence  to 
support  the  counterclaim,  or  entitling  defendant 
to  have  the  question  of  damages  submitted  to 
the  jury. — Wurdeman  v.  Barnes  (Wis.)  66  N.  W. 
111. 

92  Wis.  206. 

§   3.    Contributory  negligence  on  part  of 
patient. 

[a]  (Iowa;    1896.) 

In  an  action  for  malpractice,  the  burden 
is  upon  plaintiff  to  show  his  freedom  from  uegli- 
gence  contributing  to  the  result  complained  of. 
—Whitesell  v.  Hill  (Iowa)  66  N.  W.  S'Jl. 

[b]  (Iowa;   1S90.) 

Where  plaintiff,  in  an  action  for  malprac- 
tice, claimed  that  a  certain  bandage  was  negli- 
gently placed  on  his  arm  by  defendant,  causing 
him  excessive  pain,  and  defendant  introduci  I 
evidence  of  directions  given  plaintiff,  which,  if 
followed,  would  have  saved  the  trouble  complain- 
ed of,  it  was  proper  to  instruct  as  to  plaintiff's 
duty  to  follow  defendant's  directions,  and  as 
to  the  care  which  he  should  have  used. — White- 
sell  v.  Hill  (Iowa)  06  N.  W.  894. 

§   4.    Action   for   negligence    or  malprac- 
tice. 

(Wis.:    1897.) 

A  complaint  in  an  action  for  malpractice 
was  sufficient  where  it  alleged  that  plaintiff's 
leg  was  broken;  that  he  employed  defendant 
to  examine  the  injury  and  treat  the  leg;  that 
defendant    did    examine    it    and    undertook    to 
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It)    thai  he  (ailed  to  ascertain  that  the 

:    of    the    injury; 

that  he  treated  (t  as  though  it  was  no1  bi 

and    ii  i  eof  plaint! 

much  was  pul 

his  ii  i    v.  Stewart  (Wis.)   i<>  N. 

u 

Si   5.    — r-    Instructions. 

[a]  iIo.mi;    1894.) 

in  an  action  for  malpractice,  a  charge 
that,  if  pi'  i  I  ii   disobeyed  defendant's  o 

.i  r,  does  not  shift   to  defendant 
the   burden   of  proof  as  to  contributory 

when  a  former  instruction  clearly  placed 
the   burden   on    plaintiff. — Swauson    v.    French 
i  61  N    W.  107. 
92  Iowa,  095. 

[b]  (Iowa;    1898.) 

Where,  in  an  action  for  malpractice  a! 
lei     i  to  have  caused  the 
tiffs  arm,  the  answer  charged  thai  plaintiff  was 
guilty  of  contributory   negligence,  it  was  proper 
in  instruct  as  to  the  care  required  of  plaintiff, 
and  his  necessity  to  follow  defendant's  h 
tions.     Whitesell  v.  Hill  (Iowa)  6G  N.  W.  894. 

[O]      (low:,:     IN<>7.) 

In  an  action  against  a  physician  for  mal- 
practice, the  court  charged  that  a  physician 
inusi  exercise  the  average  degree  of  skill  pos- 
sessed by  physicians  iu  his  locality,  ami  that 
negligence  consists  in  the  doing  by  defendant, 
in  treating  plaintiff,  of  some  act  which  a  physi- 
cian possessing  such  average  skill  would  not  do 
under  like  circumstances,  or  the  omission  to  do 
si, me  act  which  such  a  physician  would  ordi- 
narily do  under  like  circumstances.  //,/:/,  that 
the  instructions  were  not  inconsistent. — White- 
sell  v.  Hill  (Iowa)  70  N.  W.  750. 
[u]     (Mien.;   lSfKS.) 

An  instruction  requiring  a  judgment  for 
defendant  unless  plaintiff  shows,  by  a  prepon- 
derance of  the  evidence,  a  state  of  facts  from 
which  no  other  "rational  conclusion"  can  be 
drawn  than  that  defendant  was  unskillful,  re- 
quires too  high  a  degree  of  proof  on  plaintiff's 
part.— Pelky  v.  Palmer  (Mich.)  67  N.  W.  561. 

ii   6.    Measure  of  damages. 
(Meli.:    1896.) 

In  an  action  for  malpractice  in  setting  and 
treating  a  broken  arm.  the  measure  of  damages 
is  the  damage  accruing  to  plaintiff  in  excess  of 
that  which  would  have  accrued  naturally  from 
the  breaking  of  his  arm  had  he  been  treated 
with  that  degree  of  skill  ordinarily  possessed 
by  surgeons,  and  not  the  damage  resulting  from 
the  breaking  of  the  arm. — Miller  v.  Frey  (Neb.) 
68  N.  W.  G30. 


MANDAMUS. 

I.  WHEN    LIES— JURISDICTION,    §5    1-9. 
II.  TO  COURTS  AND  OFFICERS  THERE- 
OF, §§  10-13. 

III.  TO  STATE  BOARDS  AND  OFFICERS, 

§  14. 

IV.  TO  MUNICIPAL  BOARDS  AND  OFFI- 

CERS, §§  15-20. 
V.  TO  PRIVATE  CORPORATIONS,    §§   21, 

VI.  PROCEDURE,  §§  23-29. 

Appeal  from  writ,  see  "Appeal,"  |  8. 

Manner  of  serving  writ,  delegation  of  legisla- 
tive power  to  court  or  judge,  see  "Constitu- 
tional Law."  §  15. 

To  compel  count  of  rejected  votes,  see  "Elec- 
tions and  Voters,"  §21. 

issuance  of  license  to  sell  intoxicating  liq- 
uors, see  "Intoxicating  Liquors."  §  11. 

lew  of  assessment,  for  drains,  see  "Drain- 
age," §  9. 


To  compel  recrmvaas  of  votes,  see  "Elections  and 

\'..i.-i„"  |  22. 
i  uglit  of  access  to  records,  sec  "I; 

Olds,"   §  1. 


I.    WHEN    LIES-JURISDICTION. 

0         ii    jurisdiction    of    supreme    court,    see 
us,"   §  14. 

§    1.    When  lies. 
I  n  I     (Neb. |    1890.) 

idamns  will  not  issue  to  compel  offii 
of  the  grand  lodge  of  a  society  to  notify  sub- 
hat  all  action  U 

Ot       till-      !• 

oi  the  grand  Ii  1.  and  to  i 

said  lodges  to  eli  tin-  grand 

lodge,  as  prescribed  bj  ih  offi- 

cers   arc    not  charged    willi    that    particular  duty 
by    either    constitution    or    by-laws. — Laflin    v. 
State  (Neb.)  68  N.  \V.  10-:;. 
lb)     (Neb.)    iwiii.i 

tin--  employed  to  teach  in  a  public  schoo 
not  a  public  officer,  but  bis  rights  rest  on  contract; 
hence  mandamus  will  not  lie  to  com  »el  I  hi 
trict  school  board  to  permil  him  to  i  ge  oi 

the  school  under  his  contract. — State  v.  Smith 
(Neb.)  69  N.  W.  114. 

[C]      (S.  D.:    TMIIl.l 

Mandamus  will  not  lie  to  compel  the  dis- 
bursing officer  of  a  municipal  corporation  to  pay 
out  public  funds  in  open   &  ce  of  a    re- 

straining order  made  by  a  court  of  competent 
jurisdiction. — Wilmarth  v.  Ritsehlag  (S.  D.)  68 
N.  W.  312. 

§   2.    Remedy  by   assumpsit. 

(Mich.;    1890.) 

The  defend. int  county  was  at  one  time  a 
part  of  plaintiff  county,  and  was  set  off  and  or- 
ganized subsequent  to  the  state  equalization  of 
1881.  In  the  apportionment  of  state  taxes  for 
the  years  1883,  1884,  and  1885,  the  defet 
county  was  not  mentioned,  and,  as  a  resull 
tax  lor  the  whole  territory  was  apportioned  to 
and  paid  by  plaintiff  county.  Held  that,  as 
plaintiff  county  had  an  adequate  remedy  by  as- 
sumpsit to  recover  the  amount  of  the  taxes  so 
paid,  mandamus  would  not  lie  to  compel  defend- 
ant county  to  raise  the  amount  by  tax  upon 
property  within  its  limits. — Board  of  Sup'rs  of 
Bay  County  v.  Board  of  Sup'rs  of  Arenac  Coun- 
ty (Mich.)  69  N.  W.  140. 

§   3.    Remedy  by  appeal  or  -writ  of  error. 
[a)     (Mich.;    1805. > 

Appeal,  and  not  mandamus,  is  the  proper 
remedy  to  review  an  order  made  pursuant  to 
findings  of  the  court  based  upon  the  merits  of  a 
case  in  chancery. — Sherwood  v.  Ionia  Circuit 
Judge  (Mich.)  03  N.  W.  509. 
105  Mich.  540. 

[1>]     (Mich.;   1807.) 

Where  in  order  issued  on  an  application 
for  a  writ  of  assistance  is  erroneous,  the  reme- 
dy  of  the  parties  aggrieved  is  by  appeal,  and 
i.   :  by  mandamus. — Aldrich  v.  Donovan  (Mich.) 

69  N.  W.  1108. 

[c]     (Mich.;    1S!>7.) 

Mandamus  will  not  issue  to  compel  a  cir- 
cuit judge  to  vacate  an  order  denying  a  mo- 
tion to  quash  a  summons  for  insufficient  serv- 
ice, and  to  grant  the  motion;  the  remedy  by 
writ  of  error  being  adequate. — Michigan  Mut. 
Fire   Ins.   Co.   of   Lansing   v.  Donovan   (Mich.) 

70  N.  W.  5S2. 

§   4.    To  determine  validity  of  county  seat 
election. 

<N.  D.:   1896.) 

Where  there  is  no  other  adequate  and 
speedy  remedy  to  test  the  validity  of  an  elect!  n 
held  to  nli  eite  a  county  seal,  mandamus  to 
compel  the  county  officers  to  hold  their  offices 


1177     (§  5) 


MANDAMUS,  I.,  II. 


(§  13)     1178 


at  the  legal  county  seat  is  the  proper  remedy 
to  determine  whether  the  county  seat  has  been 
legally  changed.— State  v.  Langlie  (N.  D.)  67 
N.  W.  958. 

5  N.  D.  594. 

§   5.    Trial  of  title  to  office. 

(Neb.;   1896.) 

The  title  to  an  office  cannot  be  tried  and 
adjudicated  in  an  action  of  mandamus. — State  v. 
Smith  (Neb.)  69  N.  W.  114. 

§  6.    Enforcing    right    of    possession. 

[a]     t  V  D.;    1895.) 

An  action  of  mandamus  to  compel  a 
county  officer,  who  is  merely  holding  over  after 
the  expiration  of  his  term,  to  turn  over  the  of- 
fice to  plaintiff,  who  holds  a  certificate  of  elec- 
tion, and  has  duly  qualified,  cannot  be  defeated 
by  .in  answer  which  admits  plaintiff's  prima  fa- 
cie title,  but  alleges  facts  which  would  require 
a  trial  of  title  in  another  form  of  action. — State 
v.  Callahan  (N.  P.)  61  N.  W.  1025. 
4  N.  D.  481. 

lb]     (N.  D.;    1895.) 

Mandamus  will  issue  to  admit  in  office  a 
candidate  holding  a  valid  certificate  of  election, 
who  has  qualified  by  taking  the  official  oath, 
furnishing  an  official  bond,  and  who  has  de- 
manded possession  of  the  incumbent. — State  v. 
Callahan  (N.  P.)  61  N.  W.  1025. 

4  N.  D.  481. 

[c]     (N.  D.;   1896.) 

Mandamus  is  the  proper  remedy  to  compel 
one  who  has  no  color  of  title  to  an  office  to  sur- 
render it  to  one  who  holds  the  prima  facie  title 
to  it— State  v.  Archibald  (N.  D.)  66  N.  W.  234. 

5  N.  D.  359. 

8  7.    Collection  of  taxes. 
(Midi.;    1895.) 

Mandamus  will  not  lie  for  the  collection 
of  taxes   where  other  adequate  remedy   is   pro- 
vided.    Grant,   J.,    dissenting. — Eyke   v.   Lange 
(Mich.)  63  N.  W.  535. 
104  Mich.  26. 

§  8.    Demand  before  instituting  proceed- 
ing. 

[a]  (Mich.;   1897.) 

Where  a  recount  of  votes  for  alderman  was 
not  completed  by  a  committee  of  the  common 
council  till  late  Saturday  night,  a  petition  foi 
mandamus  filed  on  the  following  Monday  after- 
noon, requiring  the  council  to  issue  to  petitioner 
his  certificate,  based  on  the  original  returns,  was 
properly  granted,  without  a  previous  application 
to  the  council,  their  next  meeting  being  on  Mon- 
day night,  at  which  time  they  could  have  acted 
on  the  recount  before  petitioner's  application 
could  be  presented. — Hilton  v.  Common  Council 
of  City  of  Grand  Rapids  (Mich.)  70  N.  W.  1043. 

[b]  (Neb.;   1896.) 

Where  a  county  board,  after  allowing  a 
claim  against  the  county,  on  a  reconsideration  dis- 
allowed the  same,  the  claimant  was  not  requir- 
ed to  make  a  formal  demand  on  the  board,  after 
the  disallowance,  for  the  drawing  of  a  warrant 
for  the  claim  as  first  allowed  before  applying 
for  mandamus  to  compel  the  board  to  take  that 
action,  since  the  disallowance  on  the  reconsider- 
ation was  equivalent  to  a  positive  refusal  to 
draw  the  warrant.— State  v.  Bushhausen  (Neb.) 
68  N.  W.  950. 

[c]  (S.  D.;    1895.) 

Where  the  law  imposes  on  an  officer  un- 
conditionally an  imperative  duty,  which  he  neg- 
lects to  perform,  no  personal  demand  on  him  to 
perform  the  act  is  required  before  instituting 
mandamus  proceedings  against  him.— lleintz  v. 
Moulton  (S.  D.)  64  N.  \V.  135. 


§   9.    Raising   question   of  constitutional- 
ity of  statute, 
[a]     (Xeh.s    1895.) 

Ministerial  officers,  on  whom  the  legisla- 
ture has  sought  to  impose  a  duty  by  statute. 
may  assert  the  unconstitutionality  of  the  stat- 
ute as  a  defense  to  a  proceeding  to  compel  them 
to  perform  the  supposed  duty.  —  Van  Horn  v. 
State,  64  N.  W.  365,  46  Neb.  02. 
lb]     (N.  D.i    1896.) 

In  a  mandamus  proceeding  by  one  elected 
judge  of  a  municipal  court  created  by  Rev.  Codes, 
§2209,  to  compel  the  mayor  and  auditor  of  the 
city  for  which  he  was  elected  to  issue  warrants 
for  his  salary,  respondents  could  raise  the  ques- 
tion of  the  constitutionality  of  said  section. — 
McDermont  v.  Dinnie  (N.  D.)  69  N.  W.  294. 


II. 


TO  COURTS  AND  OFFICERS 
THEREOF. 


§    lO.    Review  pending  proceedings  below. 
(Mich.;    1895.) 

Mandamus  will  not  lie  to  review  ques- 
tions arising  during  a  proceeding  until  after  final 
judgment.— Walsh  v.  St.  Clair  Circuit  Judge 
(Mich.)  64  N.  W.  1045. 

§   11.    Compelling  court  to  assume  juris- 
diction. 
(Midi.:    1895.) 

Where  an  inferior  court  has  refused  to 
entertain  jurisdiction  of  a  matter  preliminary  to 
a  hearing  on  the  merits,  mandamus  is  an  appro- 
priate remedy.— Brown  v.  Mesnard  Min.  Co. 
(Mich.)  63  N.  W.  1000;  Same  v.  Pontiac  Min. 
Co.,  Id.;  Same  v.  Houghton  Circuit  Judge,  Id. 
105  Mich.  653. 

§    12.    Compelling  reception  of  verdict. 
(Neb.;    1896.) 

The  duty  of  the  district  court  to  receive 
a  verdict  sufficient  in  form  and  responsive  to 
the  issues,  and  to  enter  the  same  of  record,  is 
ministerial,  and  hence  may  be  enforced  by 
mandamus  issued  out  of  the  supreme  court.— 
State  v.  Beall  (Xeb.)  67  N.  W.  86S. 
48  Neb.  817. 

§   13.    Compelling  court  to  vacate  decree. 

[a]     (Mich.;    1895.) 

An  order  of  the  trial  court  permitting 
amendments,  part  of  which  are  properly  allow- 
ed, will  not  be  vacated  on  mandamus  proceed- 
ings.—Flint  &  P.  M.  R.  Co.  v.  Donovan  (Mich.) 
65  N.  W.  583. 

£b]     (Mich.;    1S96.) 

A  party  failed  to  take  its  proofs  in  an  im- 
portant case  »ithin  the  time  fixed,  by  reason  of 
the  illness  of  one  of  its  solicitors,  and  an  order 
extending  the  time  was  granted  by  the  circuit 
court  commissioner.  Held,  on  the  facts  of  the 
particular  case,  that  the  circuit  court  would  be 
required  to  vacate  an  order  closing  proofs,  enter- 
ed regardless  of  the  extension  given  by  the  com- 
missioner.—Lansing  Lumber  Co.  v.  Ingham  Cir- 
cuit Judge  (Mich.)  66  N.  W.  41. 

£c]      (Mich.;    1896.) 

Where,  after  a  return  of  nulla  bona,  a 
judgment  creditor's  bill  was  filed,  and  a  receiver 
appointed,  and  the  judgment  debtor  moved  in  the 
suit  at  law  to  set  aside  the  return,  and  in  the 
equity  suit  filed  a  plea  setting  up  that  he  had 
property  subject  to  sale  on  execution,  and  con- 
flicting affidavits  were  filed  by  both  parties, 
mandamus  to  compel  the  circuit  judge  to  vacate 
orders  setting  aside  the  return  and  vacating  the 
order  appointing  the  receiver  will  be  denied.— 
William  Wright  Co.  v.  Frazer  (Mich.)  66  N.  W. 
954. 

[d]     (Mich.;    1896.) 

Mandamus  lies  to  compel  the  vacation  of 
a  judgment  by  default  where  the  judgment  de- 
fendant's   uncontradicted   petition   states   that 
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there  did  not 

know  ■ 

ion  of  1  lie  time  for 
i  ha  i.  on  learning 
LUeui, 
and  tl 

i..  h.)  69  N.  W.  ;,l  I. 


III. 


TO    STATE   BOARDS    AND 
OFFICERS. 


§   14.  Compelling  award  of  state  contract. 

(Neb.)    I8U7.) 

Act    1883   provides   that    no   bid    for   stale 

ag   shall  red    unless    mpa- 

■y   a   bond  conditioned  to 

the  contract,  if  awarded, 
that  the   bidder,  though  othei 

itled  i"  mandai 
■1  the  awarding  thereof  to  him,   i 
showing  thai   his  1  >i.  1   was  accompanied   I..v   Un- 
required bond.-  State  v.  Bartley  (Neb.)  70  N. 
\V.  367. 


IV.    TO    MUNICIPAL   BOARDS    AND 
OFFICERS. 

Necessity  of  demand,  see  ante,  §  8. 

§    15.    Subjects  of  relief. 

[a]     (Mich.)    IS!").) 

Mandamus  will  issue  to  compel  the  board 
of  health  to  a  yard  compensation  to  one  whose 
property  it  lias  occupied  or  destroyed    o 

read    of  contagious    disease. — Safford    v. 

of  Health  of  City  of  Detroit  (Mich.)  67 
X.    \V.    1094. 

[M     (Mich.;    1897.) 

Where  an   illegality   exists,   in   a   municipal 
a    authorizing    the    issuance    of    bonds, 
would    coastitute   ground    for   enjoining 
their   issuance    at    the   suit   of   a    taxpayer,   an 
officer   charged   with   the   duty   of   signing   the 
may   refuse  to  act.   though   the  result   of 
the   election    has   been   officially    declared,    and 
set  up  such  illegality  in  defense  to  a  man- 
damus  proceeding  to   compel    his  action.— Dan- 
iels v.  Long  (Mich.)  GO  N.   W.  1112. 

id      (M  it'll.;    1S!>7.) 

Mandamus  will  not  lie  to  compel  a  city  to 
pact  with  relator  for  the  official  printing, 
e   such   contract   has   been   let   to   another 

and  partlj    performed.— Claris  v.  City  of  West 

Bay  City  (Midi.)  70  X.  W.  581. 

[cl]    (Minn. |    ]«!>(>.) 

Where  a  county  board  illegally  strikes  the 
names  of  electors  from  a  petition  for  the  removal 
of  a  county  seat,  so  that  the  number  thereon  is 
!  below  the  minimum  prescribed  for  a  valid 
pel  it  ion.  mandamus  will  lie  to  compel  a  restora- 
tion of  the  names.— State  v.  Geib  (Minn.)  (IS  X. 
W.  1081. 

(e]  (Xcb.;    1894.) 

Where  no  election  is  held  on  tin 
designated  by  the  charter  for  the  annual  elec- 
tion of  village  officers,  the  president  and  board 
of  trustees  should  call  an  election  at  the  earli- 
est practical  day.  and  mandamus  will  lie  to 
compel  the  performance  of  such  duty. — State  v. 
Young  is.  D.i  (51  N.  W.  165. 
6  S.  D.  106. 

[f]  (Neb.;   1.S9G.) 

Mandamus  will  not  lie  to  compel  the 
school  board  to  purchase  text-books  for  the  use 
of  pupils  when  lli, to  are  not  sufficient  funds  in 
tlio  treasury  of  the  school  district  to  pay  the 
regular  running  expenses  of  the  school,  and  also 
to  furnish  the  books.— Farris  v.  State  (Xeb.)  03 
N.  W.  800,  40  Neb.  857. 


In  I     ( Neb. i    imiii.) 

A  mandamus  will  issue,  even  after  the  ex- 
piration of  the  term  o 
pel  him  to  pci 

IntO      lb''      treasury    ol      the 

the  amoui  lw  to 

W.  510. 

Hi]     ,  '.,  b.i    i  --.it., 

A    mandl IS    will    not    issue    to   a    county 

to  compel   Hi"   construction   of  a   d 

.1.  where  the 
relator  I  in  tin-  im 

int    of   that    which    b< 
at  large.— Van  I 
v.  State  in,  :•  I  70  X.  W.  941. 

§16.    To  enforce  right  of  redemption. 

Olliin.:     iv.:,.i 

Whore,    by   reason   of  an   ineffectual    at 

tempt  to  givi  tutory  notice  of  expiration 

of  the  period   for  redeeming  from  a  tax  Bale, 

nod  has  no1  ■  cpired,  mandamus  will  lie 

impel  lie-  county  auditor  to  allow  a  re  I 

lion  and  to  execute  a  certificate  thereof.—  E 
v.  Halden  (Minn  l  64  X.  W 
62  Minn.  246. 

§17.    Removal    of    schoolhonse. 

(S.  D.:    1896.) 

Under  Laws  1893,  c.  5,  |  1,  providing 
that  the  patrons  of  a  school  may  petition  the 
school  board  for  the  removal  of  a  schoolho 
a  more  convenient  location,  or  for  the  erection 
of  a  new  one.  but  that  nothing  shall  preveDt  the 
board  from  exercising  a  sound  discretion  as  to 
the  propriety  or  expediency  of  acceding  to  the 
petition,  tns  will  not  lie  to  compel  si 

.e  a   schoolhonse  after  petition 
i  r  by  the  patrons  of  the  school  am: 
fus  il  oi  the  officers  to  remove  the  house. — Heintz 
v.  Moulton  (S.  D.i  64  X.  W.  135, 

§§    18,  19.    Compelling;  approval  and  pay- 
ment of  claims. 

[a]  IMinna    ISO.-,.) 

When  there  is  sufficient  money  in  the 
city  treasury  to  the  credit  of  the  appropriate 
fund  to  pay  a  valid  claim  against  the  city,  man- 
damus will  lie  to  compel  the  city  comptroller  to 
audit  and  adjust  the  claim,  and  report  it  to  the 
citv  council  for  payment. — State  v.  McCardy 
(Minn.)  64  X.  W.  1133. 
02  Minn.  509. 

[b]  (Neb.:    1S!>5.< 

A  city  tn  asurer  will  not  be  compelled 
by  mandamus  to  pay  warrants  of  the  city, 
which   the  citv  has  directed  him  not  to   pay. — 

i  .  Cook,  ill  X.  W.  003,  43  Xeb.  31S. 

[c]  (Neb.;  1895.) 

'I'll,-  supreme  court  has  no  authority  to 
compel,  by  mandamus,  a  county  board  tc  allow 
a   claim  against  such  county,   though  the  court 

may  be  of  opinion  that  such  claim  is  a  valid  ob- 
ligation against  the  county,  and  that  it  has  no 
defense  thereto.— State  v.  Merrell  (Xeb.)  01  N. 
W.  V.,i,  43  Xeb.  575. 

[d]  (S.  D.;    1894.) 

Since  Laws  1891,  e.  56.  forbids  the  em- 
ployment of  any  school  teacher  unless  bold 
i  _  i  lawful  certificate,  and  makes  an  attempt- 
ed contract  therefor  void,  in  a  proceeding  in 
mandamus  to  compel  a  school  treasurer  to  pay 
ler  for  services  of  a  teacher,  an  answer 
denying  that   such   teacher  held   the  necessary 

presents  a  material  issue,  to  be  i 
mined  ratine  the  writ. — Hardy  v.  Pur- 

inton  iS.  D.I  61    X.  W.  15S. 
ti  S.  D.  382. 

§  20.    Payment   of   jndgment. 

[a]     (Noli.:    istlii.) 

A  writ  of  mandamus  to  compel  connty  of- 
ficers to  pay  judgments  against  the  county   i» 


uai   (§  20) 
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not  vokl  because  the  judgments  were  void. — Boa- 
sen  v.  State  (Neb.)  66  N.  \V.  303. 

47  Neb.  245. 
[b]      (Xeb.;    1896.) 

The  merits  ot  a  case  in  which  a  judg- 
ment was  rendered  against  a  county  cannot 
be  inquired  into  in  mandamus  proceedings,  in- 
stituted on  the  relation  of  the  judgment  cred- 
itor to  compel  payment  of  the  judgment  by 
the  county  commissioners.— Sternberg  v.  State 
(Neb.)   67   X.   W.   190. 

48  Neb.  299. 

Ic]     (Neb.:   1890.) 

A  county  cannot  be  permitted,  in  nian- 
damus  proceedings  to  compel  it  to  pay  a  judg- 
ment against  it.  io  interpose  a  set-off  against 
the  judgment. — Stenberg  v.  State  (Neb.)  67  N. 
W.  190. 

48  Neb.  299. 


V.   TO  PRIVATE  CORPORATIONS. 

§   21.    To  railroad  companies. 

(Neb.;    1896.) 

The  duty  of  railroad  companies  to  con- 
struct or  repair  viaducts  within  the  city  of 
Omaha  may  be  enforced  by  writ  of  mandamus. 
—Chicago,  B.  &  Q.  R.  Co.  v.  State  (Neb.)  60 
N.  W.  824. 

47  Neb.  549. 

§  22.   To   street-railway  company. 
(Mich.;   1S96.) 

Mandamus  will  lie  to  compel  a  street-rail- 
way company  to  pave  the  street  between  its 
tracks  as  required  by  the  ordinance  granting  it 
the  franchise  to  lay  the  tracks  upon  the  street. 
—City  of  Lansing  v.  Lansing  City  Electric  Ry. 
Co.  (Mich.)  66  N.  W.  949. 


VI.   PROCEDURE. 

§  23.   In  general. 

[a]  (Neb.;    1895.) 

The  practice  uf  attacking  the  application 
for  a  writ  of  mandamus  by  motion  or  demurrer 
is  irregular. — State  v.  Home  St.  Ry.  Co.  (Neb.) 
62  N.  W.  225,  43  Neb.  830. 

[b]  (Neb.:   1896.) 

Under  Code  Civ.  Proc.  §  649,  requiring  an 
application  for  mandamus  to  be  made  by  motion 
supported  by  an  affidavit  stating  the  facts  upon 
which  the  application  is  predicated,  an  applica- 
tion for  mandamus,  based  solely  upon  a  petition 
verified  the  same  as  a  pleading  in  a  civil  ac- 
tion under  the  Code,  is  properly  denied. — State 
v.  Commissioners  of  Lancaster  County  (Neb.) 
68  N.  W.  336. 

§  24.    Who  may  apply  for  writ. 
£a]     (Neb.;   1893.) 

A  member  of  a  county  board  may  be 
relator  in  a  proceeding  to  compel  the  board  to 
perform  a  duty  imposed  by  law. — Cooperrider 
v.  State,  64  N.  \Y.  372,  46  Neb.  84. 

[b]  (Neb.:   1890.) 

The  duty  enjoined  upon  the  owner  of 
milldams  to  construct  and  maintain  fishways  by 
Cr.  Code,  §  87a,  is  designed  to  promote  the  pub- 
lic welfare,  ami  may  be  enforced  by  mandamus, 
on  the  relation  of  the  county  attorneys  of  the 
several  counties. — West  Point  Water  PowTer  & 
Land  Imp.  Co.  v.  State  (Neb.)  66  N.  W.  6. 

[c]  (S.  D.;    1896.) 

Const,  art.  9,  §  2,  provides  that  in  counties 
already  organized,  where  the  county  seat  has 
not  been  located  by  a  majority  vote,  the  county 
board  shall  submit  the  location  of  the  county 
seat  to  the  electors  of  said  county  at  a  general 

ion.  Held,  that  a  citizen  of  the  United 
s  who  is   a    resident   freeholder,    taxpayer, 

elector  of  the  county  has  such  interest  in 
the  matter  as  entitles  him,  as  relator,  to  apply 


for  a  writ  of  mandamus  to  compel  such  board  to 
perform  the  duty  prescribed  by  such  section. — 
State  v.  Lien  (S.  D.)  6S  N.  W.  74S. 

§  25.    Parties. 

[a]  (Neb.;    1895.) 

To  compel,  by  mandamus,  a  corporation 
to  perform  a  corporate  duty,  other  corporate  offi- 
cers than  stockholders  as  such  must  be  made 
parties  defendant— State  v.  Home  St.  Ry.  Co. 
62  N.  W.  226,  43  Neb.  830. 

[b]  (Neb.;   1895.) 

There  was  no  defect  of  parties  to  a  pro- 
ceeding by  members  of  a  county  board  to  com- 
pel the  performance  of  a  duty  imposed  on  the 
board  by  statute,  where  all  the  members  of  the 
board  who  were  not  relators  were  made  re- 
spondents.—Cooperrider  v.  State  (Neb.)  64  N. 
W.  372,  46  Neb.  S4. 

[c]  (Neb.;    1895.) 

In  a  proceeding  against  a  county  board 
to  compel  the  performance  of  a  duty,  it  was 
proper  to  name  as  respondents,  and  direct  the 
writ  against,  the  individual  members  of  the 
board  in  their  official  capacity. — Cooperrider  v. 
State,  64  N.   W.  372,  46  Neb.  84. 

[dl     (S.  D.;    1895.) 

In    mandamus   proceedings  to  enforce   a 
private  right  the  real  party  in  interest,  and  not 
the  state,  should  be  named  as  plaintiff. — Heintz 
v.  Moiilton  (S.  D.)  64  N.  W.  135. 
[e]     (S.  I).:    1895.) 

In  mandamus  proceedings  to  enforce  a 
private  right  against  the  majority  of  a  school 
board,  where  it  appears  that  plaintiff  is  the 
chairman  of  the  board,  and  has  at  all  times  held 
himself  in  readiness  to  perform  the  act  sought  to 
be  enforced,  he  is  not  a  necessary  party  defend- 
ant as  such  chairman.— Heintz  v.  Moulton  (S. 
D.)  64  N.  W.  135. 

§   26.    Pleading, 
[a]     (Neb.;   1895.) 

Allegations  in  an  application  for  a  man- 
damus, showing  a  special  interest  of  the  relator, 
need  not  be  stricken  out  -as  immaterial,  even  in 
a  case  where  it  is  not  necessary  to  show  such  in- 
terest— State  v.  Home  St.  Ry.  Co.  (Neb.)  62  N. 
W.  225,  43  Neb.  830. 
[1>J     (Neb.;    1896.) 

Since  pleadings  in  mandamus  proceedings 
are  to  be  construed  as  those  in  ordinary  civil  ac- 
tions (Code  Civ.  Proc.  §  653),  a  material  aver- 
ment in  a  petition  for  mandamus,  which  is  not 
denied  by  the  answer,  is  taken  as  true. — State 
v.  Bushhausen  (Neb.)  68  N.  W.  950. 

[c]  (Neb.;    1896.) 

Where  an  alternative  writ  of  mandamus  al- 
leged that  respondent,  as  treasurer  of  a  city,  had 
collected  a  certain  sum  from  specified  sources,  of 
which,  under  the  statutes,  as  its  pro  rata  share 
a  cording  to  the  school  census  taken  for  the  prop- 
er year,  it  was  the  duty  of  respondent  to  pay  to 
the  relator  school  district  a  certain  amount,  and 
thai  on  demand  respondent  had  refused  to  pay 
any  part  of  such  sum  to  relator,  claiming  that  the 
same  belonged  only  to  the  city,  it  was  not  sub- 
ject to  demurrer,  on  the  ground  that  the  right  of 
relator  to  the  fund  was  not  particularly  described 
as  disclosed  by  the  school  census. — King  v.  State 
(Neb.)  69  N.  W.  307. 

[d]  (S.  D.;    1894.) 

Comp.  Laws,  §  5521,  provides  that  in 
proceedings  for  a  mandamus  the  party  against 
whom  the  writ  is  asked  "may  show  cause  by 
answer  under  oath,  made  in  the  same  manner 
as  an  answer  to  a  complaint  in  a  civil  action." 
Held,  that  an  answer  which  denies  "each  and 
all  the  allegations  in  the  affidavit  contained, 
except  such  as  are  hereinafter  admitted  or 
qualified,"  is  a  sufficient  denial.  —  Hardy  v. 
Purinton  (S.  O.)  61  N.  W.  158. 
6  S.  D.  3S2. 
[ej     (Wis.;    1897.) 

The  alternative  writ  of  mandamus  and  re- 
turn are  governed  by  the  same  rules  as  plead- 
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d  I  allegations  of 

mi i  denied  iu  the  return,  are  admitted. 

State  v.  i  itj  of  0  '  U  ia.)  7o  N.  v. 

i  27.    Variance      between      petition      and 
writ. 
(Neb. |    18941.) 

mpel    Seen  <>f 
lodges 
that  all  action  taken   by   respo  i]  ing   to 

aii  !l!  n  of  tile 

bj    the   constitution    is    vmd,    and    to 
the  subordinate  I  o  elect  repn 

i  tl  in   tlie 

1  was  in  l'ntal 

ith  a  wrii 

i 
■  aching  the  abandonment  of  Baid 
and  tn  require  i  onfonn 

laws  of  the  Buciety.— Laflin  v.  State  CNeb.) 
68  N.  \V.  1022. 

§  28.    Effect   of   demanding   excessive  re- 
lief. 
(Ion  n :    1895.) 

The  fad  that  petitioner  in  mandamus  pro- 

1  pgs  to  •cmipt'l  the  officers  of  a  corporation  to 

permit  him  to  examine  the  corporate  books  asks 

that  the  officers  I  e  compelled  to  permit  bim  to 

■  i in-  books  which  he  1ms  no  right   to 

exami loes  not  justify  the  court   in    n    u  inp 

him  all  relief.— Ellsworth  v.  Dorwart  (Iowa)  G3 
N.  W.  588. 

§  29.    Time  of  entering  judgment. 
(S.  D.;    1894.) 

Comp.  Laws,  §  5527,  relating  to  pr 
ings  in  mandamus,  and  providing  that,  "if 
judgment  be  given  for  the  applicant,  he  may 
recover  the  damages,  *  *  *;  and  a  peremptory 
mandamus  must  also  be  awarded  without  de 
lay,"  contemplates  the  entry  of  a  judgment  be 
fore  the  issuance  of  the  peremptory  writ.— 
State  v.  Young  (S.  D.)  01  N.  W.  103. 
6  S.  D.  406. 


MANDATE. 

See  "Appeal,"  §§  296-301;    "Bailment";   "Man- 
damus";   "Powers." 


MANSLAUGHTER. 

See  "Homicide,"  §§  11-13. 

MANUFACTURES. 

Contract  to  manufacture  goods,  effect  of  stat- 
ute of  frauds,  see  "Frauds,  Statute  of,"  5  23. 

Measure  of  damages  for  breach  of  contract  to 
manufacture  goods,  see  "Damages."  §  21. 

Place  of  taxing  manufacturers,  see  "Taxation," 
§  16. 

MANUFACTURING  CORPORATIONS. 

Liability  of  stockholders,  see  "Corporations," 
§  72. 

MAPS. 

As  evidence,  see  "Evidence,"  §  83. 

MARGINS. 

Dealing  in,  see  "Gaming,"  §  3. 


MARINE  INSURANCE. 

|a]     (Mlcta.i    1 80S.) 

1  >efendai  w  ritten  upon  a 

igainst 

ii"  reii  from    I  >i    ■     l.    1893,   till 

May   1,   1894.     1  ..    war- 
ranty  by  plaintiff  that   tl.  i,.,uld   nav- 
certain    waters  "betwei 

April   Isl    and   n i,:     •     •     • 

and    bl  30th 

of  Ap 

up   and    safi  ly    moored, 

ny."     Riders   on    the    policy    gave 
mission  to  do  painting  and  to  maki 
repairs   and   to   lit   out   in   the   spring,"    while 
the  steamer  was  "laid  up  and  properly  n 
in"  a  irbor,  and  to  "move  from 

i"    dock    for    the   purpose   of   loading   and    un- 
loading  cargo,"  and  limited  the  risk  to  l< 
fire,   and   provided   that   the  policy   was   i 
"'ui   the  terms  <>ns  of  the  sti 

form  lire  policy  of  the  state  of  New  York 

;  anything  in  the  policy  conflicting  tl 
with.      The    standard    policy    ad 
that  the  sane  shall  become  void  it   inc-<  ; 
arc  employed  in   repairing  more  than    15 
The  vessel  was  destroyed  by  tire  while  na 
ing  waters  outside  of  the  design 

ii  April  1  and  May  1.  1894.  Held,  that 
plaintiff  was  entitled  to  recover  for  such  loss. 
Grant,  J.,  dissenting.— Jackson  v.  British  Amer- 
ica Assur.  Co.  i.Mich.)  63  N.  W.  899. 

[b]  (Mich.;    1895.) 

Under  a  provision  in  a  fire  policy  on  a 
vessel   that    the   insurer  shall   not   be   liable   for 
I  tin  ii  ii  would  cost  the  insured  ti 

with  material  of  like  kind  and 
quality,  the  insured  cannot  be  compelled  to 
lie  exact  extent  of  the  damage,  where  the 
I,  while  burning,  sunk  in  water  so  deep 
that  she  could  be  examined  only  by  divers.— 
Jackson  v.  P.ritish  America  Assur.  Co.  (Mich.) 
63  X.  W.  S99. 

[c]  (Mich.;    1895.) 

Where,  in  an  action  on  a  fire  policy  on  a 
vessel,  a  witness,  in  answer  to  a  qui  srion  as  to 
the  extent  of  the  injury  to  the  vessel,  states  that 
for  rebuilding  purposes  she  is  a  total  loss,  and 
then  voluntarily  adds  that  he  could  not  estimate 
the  cost  of  repair,  such  witness  may,  after  cross- 
examination,  be  asked  whether  he  considers  the 
boat  in  her  present  condition  a  total  loss.— Jack- 
son v.  British  America  Assur.  Co.  (Mich.)  63  N. 
W.  S99. 


MARITIME  LIENS. 


I   1.    What  the  subject  of— "Watercrafts." 
(Micll.;    1895.) 

Steam  dredges,  to  be  used  solely  for  dig- 
ging under  water,  and  not  for  navigation  or  the 
transportation  even  of  the  material  which  they 
bring  .up  from  the  lake  or  river  beds,  are  not 
watercrafts.  within  the  meaning  of  the  act  (2 
How.  Ann.  St.  c.  285,  §  2)  providing  that  "every 
watercraft  of  above  five  tons  burthen,  used  or 
intended  to  he  used  in  navigating  the  waters  of 
this  state,  shall  be  subject  to  a  lien  the 
etc.— Bartlctt  v.  Steam  Dredge  No.  14  (Mich.) 
64  X.  W.  951. 

§   2.    Pleading. 

[a]      (Mich.;    1896.) 

Under  How  Ann.  St  §  8236,  providing 
for  licus  on  water  craft  for  all  debts  contracted 
by  the  owner,  master,  or  agent  of  such  craft  on 
account  of  work  done,  etc..  a  complaint  alleging 
that  the  work  was  done  at  the  request  of  a  cor- 
poration then  engaged  in  building  defendant 
vessel  sufficiently  alleged  that  the  debt  was 
tracted  by  the  agenl  of  such  craft. — Sarmiento 
v.  The  Catherine  C.  (Mich.)  07  X.  \V.  1085. 
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lb]     (Mich.:   1S!)0.) 

How.  Ana.  St.  S  S230,  provides  for  hens 
,.n  water  craft  to  be  used  in  navigating  the  wa- 
ters of  this  state,  for  work  done.  etc.  Held, 
that  it  was  not  error,  in  a  proceeding  to  enforce 
such  lien,  to  permit  the  complaint  to  be  amend- 
ed on  the  trial  so  as  to  allege  that  the  craft  was 
to  be  used  in  navigating  the  waters  of  the  state. 
— Sarmiento  v.  The  Catherine  C.  (Mich.)  67  N. 
\V.  1085. 

[c]      (lUioll.:    180«.) 

How  Ann.  St.  §  8256,  limiting  the  time 
of  amendments  to  10  days  after  filing  the  com- 
plaint or  answer  in  proceedings  to  enforce  liens 
against  water  craft,  should  be  construed  in  con- 
nection with  the  general  statute  of  amendments, 
and  therefore  does  not  prohibit  amendments  at 
the  trial.  —  Sarmiento  v.  The  Catherine  C. 
(Mich.)  07  N.  W.  1085. 

§  3.    Waiver  of  lien. 

(Mich.;   lwiii.i 

It  is  not  a  waiver  of  a  lien  arising  under 
How.  Ann.  St.  §  8236,  providing  for  liens  on 
water  craft  for  all  debts  contracted  by  the 
owner,  master,  or  agent  on  account  of  work 
done,  that  the  lien  claimant  took  a  note  which 
included  a  claim  for  work  done  on  another  ves- 
sel and  also  the  first  installment  under  his  con- 
tract for  working  on  the  vessel  in  suit.— Sar- 
miento v.  Thj  Catherine  C.  (Mich.)  07  N.  W. 
1085. 

MARKETABLE  TITLE. 

3  i     'Vendor  and  Purchaser."  §  24. 


MARKETS. 

See  "Municipal  Corporations,"  §  53. 


MARRIAGE. 

See,  also,  "Adultery";  "Breach  of  Marriage 
Promise";    "Divorce";    "Husband  and  Wife." 

Offer  to  marry  mother  of  bastard,  see  "Bas- 
tardy," §  7. 

woman  seduced,  see  "Seduction,"  §  5. 

Restoring  property  obtained  by,  see  "Divorce," 
§  39. 

Revocation  of  will  by  marriage,  see  "Wills," 
§  17. 

§   1.    Validity — Common-law  marriage. 

(Minn.;    18!)«.) 

It  is  not  necessary  to  the  validity  of  a  mar- 
riage by  contract  in  the  present  tense  that  the 
contract  be  followed  by  the  parties'  holding  them- 
selves  out  to  the  public  as  husband  and  wifp.  or 
that  it  be  acted  on  by  their  professedly  living 
together  in  that  relation.  State  v.  Worthingham 
(1877)  23  Minn.  528,  distinguished— In  re  Hu- 
lett's  Estate,  09  X.  W.  31;   Carey  v.  Hulett,  Id. 

§  2.   Jury  trial. 

la]     (Mich.;   1SU7.) 

How.   Ann.    St.   §   6022.   declaring  that   all 
issues  on  the  legality  of  marriage  (except  where 
physical  capacity  is  involved)  shall  be  tried  by  a 
jury,  is  not  mandatory;    and  where  a  proceeding 
to  annul  a  marriage  has  been  noticed  for  hear- 
-      ithout  mention  of  a  desire  for  a  jury,  and 
ilainant   is   in   attendance,   ready   for   trial, 
the  court  may,   in   its  discretion,  refuse  defend- 
request  for  a  jury  trial  on  the  issue  of  com- 
plainant's mental  competency,  on  the  ground  that 
liie  right  to  such  trial  has  been  waived. — Maier 
v.  Lillibridge  (Mich.)  70  X.  W.  1032. 
[b]     (Mich.;    1SS>7.> 

Since,  under  How.  Ann.   St.  §  0022.  de- 
ig  thai   issues  on  the  legality  of  marriage 
shall  be  tried  by  a  jury,  the  court  may,  on  its 
4  N.W.DIG.— 38 


own  motion,  frame  and  submit  an  issue  to  a 
jury,  possible  error  in  granting  a  request  for 
jury  trial  without  a  special  motion  therefor  will 
not  justify  the  vacation  of  the  order  by  man 
damns.— Maier  v.  Lillibridge  (Mich.)  70  X.  \V. 
1032. 

[c]     (Mich.:   1S»7.)  ,._!.««.■ 

Under  said  statute  the  verdict  of  the  jury 
is  not  conclusive  on  the  court,  but  is  merely  ad- 
visory.—Maier  v.  Lillibridge  (Mich.)  70  X.  \\  . 
1032. 

§   3.    License. 

(Mich.;    1806.) 

It  is  no  defense  to  a  prosecution  of  a 
clergyman  oi  magistrate  under  3  How.  Ann.  St. 
§  0222f,  for  marrying  parties  without  a  license 
having  been  issued  to  them,  that  one  of  the  par- 
ties married  was  under  a  legal  disability  to  en- 
ter into  the  marriage  relation. — People  v.  Me- 
Glaughlin  (Mich.)  66  X.  W.  385. 

§  4.    Proof. 

[a]  (Iowa;    18S15.) 

Where  a  person,  after  his  second  mar- 
riage, lived  in  the  town  where  the  first  wife 
lived,  and  the  latter  never  questioned  the  va- 
lidity of  the  second  marriage,  nor  the  legiti- 
macy of  the  issue  thereof,  the  presumption  is 
that  the  parties  to  the  first  marriage  were  di- 
vorced before  the  second  marriage,  and  that 
the  issue  of  each  marriage  will  inherit  from 
their  father.— Leach  v.  Hall  (Iowa)  04  X.  W. 
790. 

[b]  (Mich.:    1800.) 

The  testimony  of  a  clergyman  and  oth- 
ers participating  in  a  marriage  ceremony  in  a 
foreign  country  between  defendant  and  a  cer- 
tain woman  was  admissible. — People  v.  Imes 
(Mich.)  68  X.  W.  157.. 

£c]     (Minn.:    1890.) 

On  an  issue  whether  deceased  executed  a 
marriage  contract  with  petitioner,  conveyances 
executed  by  him  subsequent  to  the  contract,  in 
which  he  is  described  as  a  single  man.  are  not  ad- 
missible against  petitioner. — In  re  Hulett's  Es- 
tate (Minn.)  09  X.  W.  31;    Carey  v.  Hulett,  Id. 

§   5.    Weight  and  sufficiency. 

[a]  (Mich.;   ]8!>r..> 

In  a  prosecution  for  seduction  alleged  to 
have  been  accomplished  by  a  mock  marriage, 
prosecutrix  testified  that  she  and  defendant 
went  over  to  Canada,  where,  as  she  supposed, 
she  was  married  by  a  minister;  that  defendant 
afterwards,  having  previously  cohabited  with 
her,  told  her  that  the  marriage  was  a  mock  one; 
and  also  testified,  against  defendant's  objection, 
and  without  showing  her  means  of  knowledge, 
that  a  marriage  license  was  required  by  the 
laws  of  Canada  for  a  valid  marriage.  Held 
that,  as  a  declaration  of  marriage  before  a  third 
person  together  with  cohabitation  would  consti- 
tute a  valid  common-law  marriage  in  this  state, 
and  as  it  will  be  presumed  that  the  laws  of  Can- 
ada are  the  same,  the  evidence  was  insufficient 
to  show  that  the  marriage  was  invalid.— People 
v.  Loomis  (Mich.)  64  X.  W.  18. 

[b]  (Mich.:   18!>«.) 

The  testimony  of  persons  who  had  long 
known  H.  and  S.  that  they  were  generally  re- 
puted to  be  married,  and  had  lived  together  and 
held  themselves  out  as  husband  and  wife  for 
many  years,  and  that  K.  had  grown  up  in  the 
family,  and  was  always  called  "daughter"  by 
the  parties,  who  had  no  other  children,  so  far 
as  known  to  witnesses,  was  prima  facie  suffi- 
cient to  show  the  legitimacy  and  sole  heirship 
of  K.— Hoffman  v.  Simpson  (Mich.)  67  X.  W. 
1107. 

£c]     (Mich.;    18»«.) 

Proof  of  a  marriage  ceremony  in  a  for- 
eign country,  between  a  certain  man  and  wo- 
man, and  of  their  subsequent  cohabitation  as 
man  and  wife,  is  sufficient  to  establish  such  re- 
lation, though  it  does  not  show  that  the  cere- 
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mony  was  in  accordance  with  the  lawa  of  such 
couuto  v  \V    i 57 

See,  al       "  Adultery," 

$   6.    Dissolution  by  sentence  of  one  party 
to  life  imprisonment. 
i  n  Is.i    :  v>.',.i 

of  Rev.  St,  8  2355,  n 
a  marriagi  to  life 

State  v.  I  »uk,  i  i  Wis.) 
163  N.  \V.  83. 

90  Wis.  liTL'. 
Neci    lit)    of    divorce    proceeding,    see    "Di 

vorce."  S   1. 


MARRIAGE  SETTLEMENTS. 

See  "Husband  and   Wife,"  5  23. 


MARRIED  WOMAN. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

§   1.    Rights  of  junior  lienholder. 

(Neb.;    ivit.i 

\  will  requires  creditor  having  a  lien 
upon  two  funds,  upon  one  of  which  all an- 
other creditor  has  a  subordinate  lien,  to  firs! 
exhaust  the  fund  t<  >  which  he  alone  is  entitled. 

Norfolk    State   Bank   v.   Schwenk   (Neb.)   70 
X.   W.  970. 

$   2.    Rights  of  attaching  creditor. 
(Mich.:     !n;m.i 

The  facl  that  an  officer  of  a  corporation 
orally  pr  mised  to  unswer  for  a  corporate  deb! 

does  no1  compel  i  he  i  illect  his  debt 

from  such  officer  instead  of  making  it  .,111  of  the 
pro     1 1  .    of  the  com]    0     1    I    ched   bj    him,   as 
e  holder  of  a  mortgage  on  such  prop- 
erty which  is  invalid  as  against   the  attaching 

creditor,  as,  in  ease  such ended  under 

the    statute   of    frauds,   the    attaching   cr 
would  be  defeated.— Ramsdell  v.  Citizens'  Elec- 
tric Light  &  Power  Co.  (.Mich.)  61  N.  W.  275. 
103  Mich.  89. 

S   3.    Mortgage  liens. 

[a  J     (Iowa.) 

\\  hi  re  a  landlord  has  a  first  lien  for  rent 
on  a  stock  of  goods  which  is  mortgaged,  and  also 
on  another  stock  which  was  formerly  a  pari  of 
the mortgag  d  stock,  but  which  is  uol 
the  mortgages,  and  at  the  mortgage  sale  he 
waives  his  lien  on  tne  mort  aged  stock  in  favor 
of  the  mortgagees,  he  thereby  waives  his  lien  on 
the  stock  Tea  mortgaged,  as  against  the  pur- 
chasers of  the  latter.— (1894)  John  V.  Parwell 
Co.  v.  Stick.  61  N.  W.  565;  (1895)  Id..  64  X.  W. 
614. 

[I>]     (Mich.;    isiit.i 

A  mortgagee  cannot  lie  required   by  judg- 
ment  c  of  the  mortgagor,  having  a  jun- 

ior lien  on  all  the  property  covered  by  the  mort- 
gage,  to  resort  first  to  a  subsequent  security 
taken  by  him  Cor  the  same  indebtedness  on  land 
situated  in  a  foreign  country,  where  it  is  not 
made  t"  appear  thai  he  could  do  so  without 
prejudice  to  his  own  rights. — Farwell  v.  Brge- 
low  i.Mich. I  Tit  X.  W.  579. 

[c]     (Wis.;    IN!)  i.i 

A  linn  having  agreed   that  one  partner 
should  turnish  the  bulk  of  the  capital  necessary 
in  the  business,  such  partner,  without  contribut- 
ing money,  gave  to  a  third  person  a  first  tnort- 
age  bond  on  his  individual  property  to  secure 
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in, ure.i  attaching 

creditor  of  a  firm  to  compel  a  prior  ait. 

creditor    t hn  usl    a    m  ecurity    on 

land  of  the  firm  bi  [01 

of  a  sale  under  his  attachment,  equity  will  nol 
deny  relief  .  hat  the  prior  credit 

or   will   be  delayed   thi  ii   appears   that 

such  proceeds  have  bci  ted  in  court 

that  no  injury  will  be  done  t„  the  rights  of  such 
creditor.    C    Gotzian  &   Co.   v.   Sbakman 
81  N.  W.  304,  89  \\\ 


MASTER  AND  SERVANT. 

I.  THE     RELATION     AND     ITS     [NCI 

DENTS,        !    L3 
II.  MASTER'S      LIABILITY     FOB 

AND   TORTS   OP   BERVAN1  S 
II  21. 

III.  MASTER'S     LIABILITY     FOR     INJU- 

RIES TO  SERVANTS,  |     22  55. 

1.  In  General,  55  22  29. 

2.  Rules  of  Master     Method  of  Work.  §S 

30  :m. 

3.  Defi  .    !      igerous   Appliances 

and  Places,  §1  35   15. 
1.  Actions     Pleading    and    Pra< 
55. 

IV.  VICE     PRINCIPALS     AND     FELLOW 

SERVANTS,  §§  56  66. 
V.  ASSUMPTION    OP     RISK    BY    SERV- 
ANT, §§  67-79. 
VI.  CONTRIBUTORY     NEGLIGENCE    01 
SERVANTS,  §§  80-94. 

See.  also,  "Principal  and  Agent." 

Authority    of   agent    to    make   contract   of  em- 
ployment, see  "Corporations,"  S  32;    "Princi 
pal  and  Agent,"  S  6. 

Contrai  aployment  not   to  be  performed 

within  a  year,  see  "Frauds,  Statute  of,    S  25. 

Employers'  liability  insurance,  see  "Insurance." 
S  7.".. 

Evading  exemption  laws  as  to  wages,  see  "Ex- 
emptions," §  21. 

Garnishment   of   exempt   earnings,   see   "Abuse 
of  Process." 

Wages    as    preferred    claims    against    insolvent. 
corporations,  see  "Corporations."  S  'J4. 


I.    THE    RELATION    AND   ITS    INCI- 
DENTS. 

§    1.    Statutory  regulation — Police   power. 
(Mich.:    1896.) 

In  the  exercise  of  police  power,  the  state 
may  prescribe  regulations  for  the  protection  of 
those  win,  by  their  contract  of  employment  will- 
ingly perform  dangerous  service,  and  have  no 
legal  remedy  if  injured. — People  v.  Smith  (Mich.) 
ii(i  X.  W.  382. 

§   2.    When   relation  esists. 
(Mich.:    ls-Ki.i 

Men  employed  by  a  foreman  under  author- 
ity from  a  manager,  who  in  turn  was  authoi 
by  the  owner  to  hire  them,  and  who  were  paid 

I"    1 wner.   are  the  owner's  servants. — Smaltz 

v.  Boyce  (Mich.)  69  X.  W.  21. 
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§   3.    Contract  of  employment. 

rul     (Mich.;   issi(i.) 

Where  an  employe  who  had  been  working 
f..r  two  years  by  the  month  was  told  by  his  em- 
!■.  at  the  beginning  of  the  third  year,  that 
M-  salary  would  have  to  be  reduced  to  a  certain 
sum  for  the  year,  which  was  accepted,  a  con- 
tract of  employment  for  the  year  was  thereby 
made.  -Graves  v.  Lyon  Bros.  &  Co.  (Mich.)  08 
\.  W.  985. 
|l. I     (IHicb.;   1897.) 

It  is  not  a  breach  of  a  traveling  sales- 
man's contract  for  him  to  go  to  a  place  off  his 
route  to  spend  Sunday  with  his  family,  where 
it  does  not  seriously  interfere  with  his  compli- 
uitli  his  contract. — Milligan  v.  Sligh  Fur- 
niture Co.  i.Mich.)  70  N.  \V.  133. 

[oj     (Mien.;    1897.) 

An  employer  of  a  traveling  salesman  is  not 
bound  by  a  custom  allowing  such  salesman  to 
work  in  retail  stores  during  the  holiday  season. 
where  he  has  no  knowledge  thereof. — Milligan 
v.  BHgh  Furniture  Co.  (Mich.i  70  N.  W.  133. 

§  4.   Terms     and     duration     of     employ- 
ment. 

[a]  (MicU.:    18UU.) 

A  contract  of  employment  reciting  that  the 
employe  is  to  receive  a  certain  salary  "per  year 
until  further  notice,  or  during  the  year  1S93. 
The  salary  is  not  to  be  reduced  in  any  event," 
—  is  not  a  contract  for  a  yearly  hiring,  pre- 
venting a  discharge,  after  the  employe  has  en- 
ten  1  on  a  second  year's  term,  until  the  end 
of  that  vear. — Fuller  v.  Peninsular  White-Lead 
&  Color  Works  (Mich.)  69  X.  W.  492. 

[b]  (Wis.:    1S9«.) 

Plaintiff,  a  filer,  wrote  defendant,  a  mill 
owner,  relative  to  the  "coming  sawing  sea- 
son,"   asking    him    "how    long    a    run"    he    ex- 

■  1  to  have,  whether  he  was  "going  to  run 
nights,"  and  what  he  would  pay  plaintiff  "to 
come  and  keep  the  saws  up."  Defendant,  in 
reply,  stated  what  he  would  pay  plaintiff  for 
day,  and  for  night  and  day,  runs;  that  he  did 
mi  Know  whether  lie  would  run  nights  or  not, 
but  that  he  expected  to  have  "a  good  season's 
work."  Plaiutiff  accepted,  and  commenced 
work.  Held  a  contract  to  hire  plaintiff  so  long 
as  defendant  ran  his  mill  during  the  season. — 
Lewis  v.  Newton  (Wis.)  07  X.  W.  724. 

93  Wis.  405. 

[c]  (Wis.;   1896.) 

In  December,  1891,  plaintiff,  who  had  been 
working  for  defendant  on  a  yearly  salary  for 
several  years,  wrote  defendant,  demanding  $1.- 
S  0  per  year,  or  $1,500  ami  a  certain  percent- 
age on  business.  After  much  correspondence, 
defendant,  on  January  26.  18112.  wrote  plain- 
tiff that  the  salary  should  be  $1,800,  as  re- 
quested. Plaintiff  worked  under  such  arrange- 
ment during  1892  and  1893.  Held,  that  a  find- 
ing that  a  contract  was  made  for  a  year's  serv- 
ice at  $1,800,  commencing  January  1.  1893, 
justified.— Kellogg  v.  Citizens'  Ins.  Co.  of 
Pittsburgh  (Wis.)  69  N.  W.  302. 

S   5.   Evidence, 
[a]     (Iowa:    1806.) 

A  writing  in  which  one  promised  another 
that  for  six  months  he  would  not  use  intoxicat- 
ing liquors  does  not  ten!  to  show  that  the  one 
making  the   promise   was  during   such   time   in 
tnploy   of   the   other,   or   to    contradict   the 
statement  of  the  former  that  he  was  not  in  such 
iy. — Smith  v.  Jackson  (Iowa)  66  N.  W.  SO. 
■  1  >  1     (Minn.;    1890.) 

On  an  issue  whether  one  who  employed 
plaintiff,  and  through  whose  negligence  plaintiff 
was  injured   in  the  employment,    was   an   inde- 
nt  contractor,    and    not   defendants'    em- 
evidence  was  admissible  that  defendants 
held   a   policy   indemnifying   them    "to  a    certain 
at"  from  liability  "by  reason  of  any  injury 
to  any  employes,   including  this   plaintiff."   who 
might  be  injured  while  about  defendants'  place 


I  of  .business,  where  plaintiff  was  employed,  and 
that  the  insurer  was  defending  the  suit  against 
defendants,  it  not  appearing  that  the  in 
undertook  by  the  policy  to  defend  in  all  cases 
in  which  defendants  might  be  charged  with  lia- 
bility.— Barg  v.  Bousfield  (Minn.)  6S  X.  W.  4.".. 

§   6.    Discharge, 

[a]  (Mich.;    1895.) 

In  an  action  for  breach  of  contract,  it 
appeared  that  plaintiff,  who  hail  contracted  to 
measure  all  of  defendant's  lumber  for  a  yen.-. 
requested  permission  to  leave  for  a  few  days, 
and  was  informed  that,  on  account  of  the  dis- 
satisfaction of  one  of  defendant's  customers 
with  him,  he  might  go,  and  that  defendant 
would  telegraph  him  when  he  should  return. 
After  plaintiff  left,  defendant  wrote  advising 
him,  on  account  of  the  customer's  dissatisfac- 
tion, to  stop  the  work,  which  plaintiff  refused 
to  do.  Defendant  then  wrote  complaining  of 
the  measurements  by  the  man  plaintiff  had  left 
to  do  the  work,  and  concluded  by  saying,  "You 
had  better  call  your  man  home,  and  quit," 
whereupon   plaintiff   wrote  offering   to    give    up 

;  the  contract  on  a  compromise,  to  which  de- 
fendant replied  stating  that  plaintiff's  man  was 
not  measuring  the  lumber,  and  that  he  had  writ- 
ten for  a  man  to  come  and  measure  a  few  boat 
loads.  Plaintiff  answered  offering  to  perform 
the  contract,  and  threatening  suit  if  not  per- 
mitted to  do  so.  and  defendant  answered  with 
an  intimation  that  plaintiff  might  sup.  Held. 
the  evidence   warranted   a   finding  that  defend- 

!  ant    discharged   plaintiff.  —  Pinet    v.    Montague 
(Mich.)  oi    \    W.  876. 
103  Mich.  516. 

[b]  (Minn.:    1805.) 

Intoxication    of   a    railroad    engineer    to 
such  an  extent  as  to  imperil  the  safety  of  pas 
sengers  justifies  his  discharge.— Smith  v.  St.  Paul 
&  D.  R.  Co.  (Minn.)  02  X.  W.  392. 
60  Minn.  330. 

[c]  (Minn.;    1S9G.) 

It  was  no  ground  for  discharge  of  one 
hired  for  such  time  as  he  should  hold  in  his  own 
name  50  shares  of  capital  stock  of  the  em- 
ployer corporation,  that  the  employe  pledged  his 
stock  as  security  for  the  payment  of  a  debt. — 
MeMullan  v.  Dickinson  Co.  (Minn.)  65  X.  W. 
001. 

63  Minn.  405. 

[ill      (Wis.;    1807.) 

Retention  of  a  servant  in  the  service  and 
payment  of  wages  to  him  without  protest,  aft- 
er knowledge  of  defective  work  done  by  him,  is 
prima  facie  evidence  of  a  waiver  of  the  right  to 
discharge  him,  or  deduct  from  his  wages  on 
that  account. — Tickler  v.  Andrae  Manuf'g  Co. 
(Wis.)  70  X.  W.  292. 

§  7.   Actions   for   wrongful   discharge. 

[a]     (Mich.;    1807.) 

In  an  action  by  a  traveling  salesman  for 
wrongful  discharge,  evidence  of  the  small 
amount  of  business  done  by  plaintiff  on  one  of 
his  trips  is  inadmissible  to  show  that  he  did  not 
comply  with  instructions. — Milligan  v.  Sligh 
Furniture  Co.  (Mich.)  70  X.  W.  133. 

lb]      (Mich.;    1897.) 

In  an  action  for  wrongful  discharge,  where 
defendant  admits  the  contract,  the  burden  is  on 
him  to  show  cause  for  the  discharge.— Milligan 
v.  Sligh  Furniture  Co.  (Mich.)  70  X.   W.   133. 

[cl     (Mich.:    1S!>7.) 

In  an  action  for  breach  of  a  contract  for 
services  for  two  months,  it  appeared  that  plain- 
tiff was  discharged  at  the  end  of  one  month. 
He  testified  that  he  spent  IS  days  in  an  en- 
deavor to  adjust  his  claim  against  defendant. 
Held,  that  it  was  for  the  jury  to  determine 
whether  plaintiff's  excuse  for  not  seeking  oth- 
"i  employment  was  reasonable. — Chisholm  v. 
Preferred  Bankers'  Life  Assur.  Co.  (Mich.)  70 
X.  W.  415. 
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arge,  plaintiff  need  show  only  readiness  and 
willingness  to  render  the  services,  and  on 
to   obtain    other    employment, 
to  perform  being  uni  McMullan 

.  Dickinson  Co.  (Minn.)  65  N.  \\  .  001. 
63  Minn.   105. 
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mi.  i,  time,  being  »|>    ulativc   i  innol  I 

D  Co.  (Minn.)  02  .^.  W. 

121 

60  Minn.   156. 

|l,  I     (S.D.I    (80S.) 

In  an   action   by   a  traveling   salesman, 
win,  i,v  bis  contra  atage 

on  the  amount  o  t  breach  of  the 

-     the 

pi  .iniiii 

monthly  bi  i 
Cranmer  v.  Kohn  18.  1>.)  01  N.  VV. 
125. 


8. 


Duuiascs. 


Ill     rWll.|    1806.) 

Iii  nn  action  by  an  employe"  for  wrong- 
ful discharge,  the  amount  oi  v. 
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93  Wis.  124. 


IJl     (Wis.;    1897.) 

A  servant  is  not  entitled  to  recover  his  ex- 


l«]      (IOWa  I     IK'Mi.)  . 

v  teacher,  employed  for  a  your,  who  is  dis- 
charged wiili, .in  cause  before  expirati I   that 

time,  when  it  is  impossible  for  ber  to  seen 

^V:^,,;vri!Vi;-,-.^,;,-;!';;,v:'.':'  r:;;-:?.:.r;..-'''-'';::i^^  , 

the  year. 
Imp.  Co, 

lb]     (Iowa;     IN!>7.)  ,  I  Jo7  i  Wis.")  7U   N.    W.   292. 

In  an  action  to  recover  for  defendant  s  re- 
fusal to  let  plaintiff  complete  a  contract  to  cut    .  g    Indemnity  for  loss  of  wages 

and  deliver  wood,  evidence  that,  when  plaintiff    » 

stopped  work  under  the  contract,  he  could  get        (Minn.;   1805.) 


.,,  ii„.  contract  price  for  in-  remainuer  .>i    i«™»  '"  "='  "'.",    ""*"  ^.-i-.--.- -■•■■■  •.             --- 

.,,.         ,„, ,   ^    Oak&  Highland  Turk    tion  tor  wrongful  discharge,  though  his  earnings 

r  ,'  il,,w  i     ■  f  \    W    258                                i  in  such  other  employment  are  charged  in  reduc- 

Co.  (Iowa)  i...  N.  W.  ioa.                                tion  of  his  damage.    Tickler  v.  Andrae  Manul  g 


n, ,  other  work,  was  admissible  on  the  question 
of  damages.— Mounce  v.  Kurtz  (Iowa)  70  N. 
W.  119. 

fc]     (Mien.)    1894.) 

Where  a  contract  of  employment  pro- 
vides that  it  may  be  terminated  by  the  employ- 
er on  one  week's  notice,  the  employe"  is  enti- 
titled  to  onlv  one  week's  salary  as  dam  i  ;es 
on  refusal  of  the  former  to  continue  Ins  employ- 
ment.—Derry  v.  Board  of  Education  of  City  of 
East  Saginaw  (Mich.)  01  N.  W.  61. 
ln2  Mich.  631. 

Idl     (Mich.;    1894.)  . 

Where  nn  employer,  in  settling  with  an 
emplove  for  injuries,  agrees  to  employ  him  at  a 
specified  salary  for  life,  or  during  las  ability  and 
disposition  to  perform  the  duties  required,  and 
afterwards  discharges  him  without  cause,  such 
employe  may  recover  prospective  damages.— 
Brighton  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.) 
61  N.  W.  550. 

103  Mich.  420. 

1«.  >     fMich.:    is<>7.) 

Where  an  employe"  is  prevented  by  his  em- 
ployer from  performing  his  contract,  he  is  not 
bound,   for   the   purpose  of  lessening  the   dam 


Where,  under  a  contract  for  service  ,  the 
wages  an-  payable  in  Installments,  and  the  mas 
ter  dismisses  the  servant  without  fault,  and  the 
wages  are  paid  up  to  the  time  of  dismissal,  the 
liability  of  the  master  is  a  contingent  liability 
of  indemnity  for  loss  of  wages,  M  Mullen  v. 
..,„  Co.  (Minn.)  62  N.  W.  120. 
(in  Minn.  156. 

§    lO.    Wages  and   other  remuneration. 

Inl     (Iowa;    is<>.-... 

I  Ine  suing  for  the  value  of  services  while 
a  minor,  and  living  with  defendant,  is  entitled 
to  recover  on  overcoming  the  presumption  that 
his  services  were  gratuitous  by  evidence  that  it 
H  as  the  understanding  of  the  parties  thai  i  om 
pensation  should  he  paid.— Resso  v.  Lehan 
(Iowa)  64  N.  W.  689. 

lb]     (Iowa;   1890.) 

Where    an    agreement    for    compensation 

provided  that  if  the  employe  should  leave  the 
service  of  her  employer  without  her  fault,  in 
case  of  a  disagreemet  t  as  to  the  amount  due 
her  it  should  be  determined  by  arbitrators,  if 
she  left  the  service  because  of  her  own  fault 
she  was  entitled  to  no  compensation,  and   there 


employer,  where  it  is  not  offered  under  circum- 
stances inconsistent  with  the  condition  that 
such  employment  would  be  a  modification  of 
the  original  contract.— Chisholm  v.  Preferred 
Bankers'  Life  Assur.  Co.  (Mich.)  70  N.  W.  415. 

Id     (Mich.;    1S!)7.) 
tered^b^iiroaa^ 


?  ^rwooSo(S8i  i:y:^tion-Haggin 

[c]      (Mich.;    IS!).",.) 

A  contract  by  a  salesman  to  sell  $40,000 
of  goods  in  a  year  for  a  compensation  of  $800, 
with  a  commission  on  all  goods  sold  over  that 
amount,  and  a  deducti<  n  for  sales  of  a  less 
amount,  there  being  no  time  stated  for  payment 
of  the  compensation,  will  be  construed  to  mean 
that  the  compensation  is  payable  when  the  $40.- 

000  worth  of  g Is  are  sold.— Reynolds  v.  Keed- 

er  (Mich.)  62  N.  W.  355. 
104  Mich.  265. 

[dl     (Mich.:    180G.) 

Where  the  employer  directed  the  servant 
to  perform  extra  work,  under  the  belief  that  it 
fell  within  his  employment,  and  the  servant  did 
not  indicate  that  additional  compensation 
would  be  expected,  and  for  nearly  two  years 
afterwards  receipted  in  full  each  month  for  las 
services,  he  cannot  recover  for  the  extra  serv- 
Forster  v.  Green  (Mich.)  0'J  N.   W.  04.. 


for  injuries  to  an  employe,   whereby  it  agr 1 

to  employ  him  at  a  specified  salary  for  life, 
it  was  proper,  on  the  question  of  damages,  for 
the  employe  to  testily  as  to  las  general  condi- 
tion, aside  from  the  disability  caused  by  the 
iniurv. — Brighton  v.  Lake  Shore  &  M.  S.  Ry. 
Co.   (Mich.)   70  N.   W.  432. 

I"]      (Minn.;    1S95.) 

Where  a  servant,  whose  wages  are  pay- 
able under  a  contract,  by  installments,  is  dis- 
missed without  fault,  he  may  consider  the 
breach  total,  and  sue  for  all  damages  up  to  tin- 
time  of   trial,   but  prospective  damages    beyond 
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11. 


Rate    of   compensation. 


I  ii  |      (Minn.:    1S9S.) 

Where,  in  an  action  by  a  servant,  who 
was   wrongfully   discharged   .luly   15th,    for  his 

salary  during  the  remainder  of  the  year,  defend- 
ant stated  in  his  answer  that  he  agreed  ou  June 
15th  to  pay  plaintiff  $50  per  month  from  that 
daw  and  that,  if  plaintiff's  services  continued 
to  "be  satisfactory,  plaintiff  should  be  raised  $25 
per  month,  commencing  with  August,  until  his 
salary  should  reach  $100  per  month,  the  amount 
theretofore  paid  him,  a  finding  that  plaintiff 
should  recover  at  the  rate  of  $50  per  month  for 
July,  $75  for  August,  and  $50  for  each  succeed- 
ing" month,  is  justified.— Metzdorf  v.  Western 
Supply  Co.  (Minn.)  62  N.  W.  397. 
60  Minn.  365. 

[b]     lNel>.:   iwir..i 

Where  the  wages  contracted  for  were 
$('.0  per  month  in  cash,  and  $40  per  month  in 
water  rights,  the  servant's  measure  of  damages 
in  an  action  for  wages  is  $100  per  mouth. — Cul- 
bertson  Irrigating  &  Water-Power  Co.  v.  Wild- 
man  (Xeh.)  63  N.  W.  947. 
45  Neb.  663. 

§   12.   Action  for  wages. 

[a]  (Iowa;   1S95.) 

Where  one  who  took  a  minor  to  live  in 
his  family  is  sued  by  the  minor  for  services, 
evidence  as  to  how  long  plaintiff  was  with  the 
person  from  whom  defendant  received  him, 
what  efforts  had  been  made  to  get  him  a  home, 
and  whether  plaintiff  considered  himself  defend- 
ant's adopted  son,  are  immaterial. — Resso  v.  Le- 
nan  (Iowa)  64  N.  W.  689. 

[b]  (Iowa;   1895.* 

Where  defendant  in  such  action  alleges 
that  the  services  were  to  be  paid  for  by  his  care 
and  education  of  plaintiff,  evidence  as  to  amount  I 
of  clothing  furnished,  of  plaintiff's  ability  for  j 
work,  and  the  amount  and  quality  of  his  work, 
is  admissible. — Resso  v.  Lehan  (Iowa)  64  N. 
W.  6S9. 

[c]  (Iowa:   1895.) 

In  such  case,  evidence  that  defendant 
promised  to  give  plaintiff  a  sum  of  money,  and 
a  team  and  harness,  if  he  continued  to  live  with 
him  till  a  certain  time,  is  admissible  to  show 
that  he  expected  to  pay  for  plaintiff's  services. — 
Resso  v.  Lehan  (Iowa)  64  N.  W.  689. 

[d]  (Mich.:    1S!I(!.| 

In  an  action  at  law  for  services  render- 
ed, plaintiff's  testimony  tended  to  show  that 
defendant  was  engaged  in  the  grocery  business; 
that  he  employed  plaintiff,  and  agreed  to  pay 
him  a  stated  salary,  and.  in  addition,  2  per 
cent,  of  the  profits  of  the  business;  and  that 
for  the  first  year  the  percentage  was  paid,  but 
after  that  time  no  inventory  was  made  showing 
the  profits,  and  no  payment  on  account  thereof 
was  made  to  plaintiff.  Held,  that  plaintiff 
could  maintain  the  action,  though  he  bad  a 
remedy  in  equity. — Stockman  v.  Miehell  (Mich.) 
67  N.  W.  336. 

[e]  (Mich.;    1898.) 

On  an  issue  as  to  whether  defendant 
collected  the  proceeds  of  an  insurance  policy 
for  plaintiff  under  an  agreement  not  to  make 
any  charge  for  his  services,  where  defendajit 
asserted  that,  in  the  collection  of  a  policy  for 
another  person,  he  was  acting  also  for  the  ben- 
!'  plaintiff,  it  was  proper  to  permit  him  to 
be  interrogated  as  to  his  agreement  with  said 
person.— Dillon  v.  Pinch  (Mich.)  67  N.  W.  1113. 

[f]  (Mich.;    1S96.) 

On  an  issue  as  to  whether  defendant 
collected  the  proceeds  of  an  insurance  policy 
for  plaintiff  under  an  agreement  not  to  make 
any  charge  for  his  services,  or  whether  he  was 
to  receive  one-half  of  the  amount  collected, 
evidence  as  to  the  value  of  the  services  ren- 
der d  in  collecting  said  pri Is  was  imma- 
terial.—Dillon  v.  Pinch  (Mich.)  07  N.  W.  1113. 


[g]     (Neb.:    IS95.) 

In  a  suit  for  wages  under  a  special  c  in- 
fract, an  averment  that  plaintiff  performed  all 
the  conditions  thereof,  so  far  as  defendant  per- 
mitted, is  a  sufficient  averment  ■>!  p  I  I  inn 
unless  attacked  by  motion. — Culbertson  Irrigat- 
ing &  Water-Power  Co.  v.  Wildman  (Neb.)  63 
N.  W.  947. 

45  Neb.  663. 

§13.   Recovery  of  value  of  services, 

[a]  (Iowa;    1S96.) 

Evidence  that  plaintiff  boarded  himself 
when  he  worked  for  intervener  is  admissible  on 
the  vrlue  of  the  services  performed  for  inter- 
vener.—Kassing  v.  Walter  (Iowa)  65  N.  W.  832. 

[b]  (S.  D.;    1S95.) 

One  prevented  by  sickness,  occasioned 
by  no  fault  of  his.  from  completing  a  contract, 
to  labor  for  a  certain  time  at  a  specified  price, 
may  recover  reasonable  compensation  for  ths 
services  performed  under  the  contract,  under 
Comp.  Laws,  §  3773.— McClellan  v.  Harris  (S. 
D.)  64  N.  W.  522. 

[c]  (Wis.;   1896.) 

Where  plaintiff  had  worked  for  intestate 
for  several  years  during  and  after  his  minority. 
receiving  his  board  and  clothing,  but  with  an 
agreement  that,  in  consideration  for  his  serv- 
ers dining  her  life,  intestate  would  compen- 
sate him  at  her  death,  on  the  failure  of  intes- 
tate to  make  any  provision  for  him,  by  will  or 
otherwise,  he  is  entitled  to  recover  from  her  es- 
tate the  value  of  his  services. — Slater  v.  Cook's 
Estate  (Wis.)  67  N.  W.  15. 
93  Wis.  104. 


II.    MASTER'S    LIABILITY    FOR    ACTS 
AND  TORTS   OF  SERVANTS. 

§    14.    Master   maintaining    hospital   and 
charitable    institutions. 

(Iowa;    1895.) 

A  railway  company  voluntarily  furnish- 
ing a  hospital  for  the  treatment  of  its  em- 
ployes in  case  of  injury  is  not  liable,  provided  it 
employ  competent  surgeons,  for  their  mal- 
practice. —  Eighmy  v.  Union  Pae.  Ry.  Co. 
(Iowa)  61  N.  W.  1056. 
93  Iowa,  53S. 


15.    Independent     contractors 
are. 


Who 


la]     (Minn.:   1896.) 

There  being  evidence  that  one  perform- 
ing work  for  another  represented  the  will  of 
that  other,  not  only  as  to  the  result  of  the  em- 
ployment, but  also  as  to  the  means  by  which 
that  result  was  to  be  accomplished,  the  question 
whether  he  was  an  independent  contractor,  or 
an  agent  for  whose  acts  the  employer  was  re- 
sponsible, should  have  been  submitted  to  the 
jury.— Barg  v.  Bousfield  (Minn.)  08  N.  W.  45. 

[b]  (Minn.:    1896.) 

Defendant's  roof  leaked  because  of  the  melt- 
ing of  ice  thereon,  and  defendant  asked  a  con- 
tractor and  builder  to  repair  the  same,  telling 
him  to  "fix  it  up,  and  bring  me  the  bill,"  and 
not  to  "bother  me  about  it."  and  the  contractor 
agreed  to  do  so.  In  removing  the  ice.  which  it 
was  understood  would  have  to  be  removed,  an 
employe  of  the  contractor  threw  part  of  it  to  the 
ground,  injuring  a  traveler.  Held,  that  whether 
the  contractor  was  an  independent  contractor,  re- 
lieving defendant  from  liability  for  the  injuries, 
was  a  question  for  the  jury. — Rait  v.  New  Eng- 
land Furniture  &  Carpet  Co.  (Minn.)  6S  N.  W. 
729. 

[c]  (Minn.;    1897.) 

The  manager  of  defendant's  farm  having 
directed  an  employe  to  leave  certain  work  and 
go  to  another  part  of  the  farm,  and  there  plow 
a  fire  break  preparatory  to  burning  the  stubble, 
held  that,  on  the  evidence,  it  was  a  question  fur 
the  jury   whether  the  action  of  the  employe  in 
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MA-ri.i;  and  >i.i;\  an  i,  n. 


(S  l\'     U96 


was  thai 
Janl  or  an  independ  Whit 

son  \.    \.m 

I  .1  I     (Wll.l    1895.) 

I  ' I 

buildin  i  fixed  plan 

terials,  and   who  are  empowered  to  perform  th,- 
work  thereunder  in  their  own  manner  and  with 
their  on  n  machinery,     ubjeel   only  to  in  | 
by  tin-  architect  nendent  coi 

Smith  v.   Milwaukee  Builders'  &  Trad,  i 
e,  64  \.  w.  mil,  pi  Wit 

l.-l      lWI».i    1S1I.-..I 

Where,  in  an  action  for  damages  caused 
by  the  negligent  opening  of  a  dam   for  the  pur 

of  driving  logs',  there  is  evidence  ti 
person  ia  charge  of  the  drive  was  acting 
fondants'  agent,  ami  ateo  evidence  thai  he  had 

full  trol  Of  the  drive  ami  daai.  and   that   he 

employed  the  nan  ami  obtained  tin-  supplies, 
dants  merely  paying  I  m  for  ■  I ri \  i n l;  their 
logs,  a  is  Pot  the  jury  to  determine  whether 
such  person  was  an  independent  contractor  or 
not.  Carlson  v.  Stocking,  65  X.  \V.  58,  '.tl  Wis. 
432. 


16. 


Liability   of  employer. 


la]     (Mich,  i    1884.) 

A  pels.. ii  who  lias  hired  a  contractor  to 
do  certain  work,  and  lias  no  immediate  con- 
trol over  the  servants  of  the  contractor,  is  not 

liable  to   a    person   injured   through    th h 

Eencc  of  one  of  such  servants.  De  Correal  v. 
Wright  (1852)  2  Mich.  368,  followed.— Riedel 
v.  Moran,  Pitzsimoris  &  Co.,  61  X.  W.  509,  in:; 
.Mich.  262. 

[1.1     (Wis.;    1895.) 

Where  two  different  persons  arc  en 
as  independent  contractors  in  the  erection  of  n 
building,  the  em  performing  the  masonry  wi  rk 
and  the  other  the  iron  work,  setting  girders, 
beams,  and  floor  joists  in  the  walls  eri  ted  by 
the  other,  each  is  required  to  comply  with  an  or- 
dinance requiring  "any  owner  or  contractor  who 
shall  build  or  cause  to  be  built''  any  building 
abutting  on  the  public  sidewalk  to  erei  t  a  roofed 

passageway  over  the  sidewalk  after  th 

tion  of  the  first  story.  —  Smith  ,v.  Milwaukee 
Builders'  &  Trailers'  Exchange  (Wis.)  64  N.  W. 
Kidl.  81    Wis    ;j(J0. 

[c]  (Wis.:    1895.) 

The  nonperformance  by  the  owner  of  a 
building  in  the  course  of  erection  of  the  duty 
imposed  by  an  ordinance  requiring  the  erection 
of  a  roofed  passageway  over  the  sidewalk  after 
the  completion  of  the  first  story,  cannot  he  ex- 
cused by  a  plea  that  an  independent  contractor 
has  agreed  to  perform  the  duty— Smith  v.  Mil- 
waukee Builders'  &  Traders'  Exchange  (Wis.) 
tit  X.   W.  lull,  ill  Wis.  36a 

[d]  (Wis.:    isra.i 

Where  the  performance  of  a  specific  job 
by  an  independent  contractor  in  the  ordinary 
mod,-  of  doing  the  work  necessarily  or  naturally 
results  in  causing  an  injury,  the  employer  is 
subject  to  the  same  liability  to  the  injured  per- 
son as  the  contractor.  —  Carlson  v.  Stocking 
65  N.  W.  58,  91  Wis.  432. 
[el     (Win.;    1896.) 

Where  a  city  contract  with  one  for  the 
disposal  of  garbage  regulates  the  place  of  de- 
posit by  providing  that  it  shall  be  thrown  into 
Lake  Michigan,  at  i  point  not  less  than  15  miles 
from  the  city,  and  reserves  no  right  to  control 
the  mode  or  manner  of  its  ra  rformance,  the  city 
is  not  liable  tor  injuries  to  nets  set  in  the  lake 
caused  by  the  garbage  floating  into  them.  — 
Kuehn  v.  City  of  Milwaukee  (Wis.)  65  N.  W. 
1030. 

92  Wis.  263. 

IS    17.    Scope    of    employment. 
[a]     (Minn.;    1.896.) 

Where  a  person  bribed  a  braki ■man  to  per- 
mit him  to  ride  among  the  freight  in  a  freight 
car,  the  brakeman  and  such  person  thereby  be- 


:   the  braki  man 
inployer  in 
i  son   then  hat   unli  -  i 

thai    the    brakeman 

on,  l.i> 
■  r  manner   was.   simply  the 
r,  an  l 
ic  i   the  act  oi   the  railway  company      Bret 

i,  St.  I'..  m,  &  O.  Ej    ■       i  blinn.l 
W.   t"i. 

'U   Minn.   L68. 
I  1. 1     (Minn.)    1890.) 

A  freight-train  brakeman  has  implied  au- 
thority   to   eject    trespassers   and   apparent    tre 

1      till        u  -    ol    th,-    train.     Brevig    i. 
Chicago,  St.  1-..  M.  \  O.   i:.    Co.  (Minn.)  I 
W.  401. 

'il   Minn.  168. 
[cl     (Minn.)    1896.) 

The  superintendent  of  a  manufacturing 

ition  had  general  chargi   -,.'  it 

of  the  business,  and  oi   the  employes  while  at 

work.      While  plaintiff  was  on  the  premises,   I,,. 

caused    his    arrest    without    any    warrant    on    a 

■   of  disorderly  conduct,  committed  bi 
hours   before,   in   unlawfully  entering  th,-   fac- 
tory,   and   attempting   by   threats   to    indui 
employes  to  qnit  work.     This  act  on  pan 
superintendent  was  done,  not  for  his  own  int,  i 
est   or   benefit,    hut    ill  furtherance  of   tie 
est  of  th,-  corporation  by  protecting  it-  pri  i 
and    employes    from    trespassers    and    intruders 
Hi  hi.   thai    the   facts  brOUghl    the  case  witnill  the 

general  rule  that  a  master  is  responsible  ft  r  the 

torts  of  his  servant  done  with  a  view  to  the  fur 
tliirance  of  the  master's  business,  whether  the 
same  !„■  done  negligently  or  willfully,  but  with 
in  the  scope  of  his  agency;  and  that  thi 
poration  was  liable  lor  the  act  of  iis  superin 
tendcnt  in  directing  the  unlawful  arrest. — 
Smith  v.  Munch  (Minn.)  OS  X.  W.  19. 

[U]     (Minn.;   ls:>7.> 

In  determining  whether  the  doctrine  of 
respondeat  superior  applies,  the  test  is  w  I  - 
with  reference  to  the  matter  out  of  which  the 
alleged  wrong  sprung,  the  person  sought  to  be 
charged  had  the  right,  under  the  contract  of  em- 
ployment, to  control,  in  the  particular  complain- 
ed of,  the  action  of  the  person  doing  the  wrong. 
— Gahagan  v.  Aerometer  Co.  (Minn.)  09  X.  W 
914. 

[e]     (Neb.;    1695.) 

A  master  is  not  liable  for  the  acts  of  his 
servant  committed  outside  the  line  of  his  duty.— 
Western  I'nion  Tel.  Co.  v.  Mullins  (Neb.)  62  V 
W.  880 

44  Xeb.  732. 

[£)     ("Wis.;    18950 

The  act  of  the  foreman  of  a  building  con- 
tractor  in  stretching  a  guy  rope  across  a  rail 
road  track  to  aid  in  taking  down  a  derrick  is 
within  the  scope  of  his  authority,  so  as  to  lender 
the  contractor  liable  for  an  accident  caused  by 
the  rope  to  a  switchman  standing  on  a  moving 
car,  when  the  foreman  had  general  charge  of 
the  work,  and  special  charge  of  moving  der- 
ricks, though  the  contractor  had  instructed  him 
to  employ  a  derrick  specialist  when  moving 
ricks— Reinke  v.  Bentley  (Wis.)  63  X.  W.  1055. 
90  Wis.  457. 

[cl     (Wis.;    1S97.) 

The  minor  son  of  defendant,  who  was  di- 
rected by  him  to  shoot  crows  in  a  field,  but  who 
went  into  the  woods  to  hunt  squirrels,  and 
when  some  two  miles  from  defendant's  prem- 
ises, by  his  negligence,  injured  plaintiff,  was 
not  at  the  time  of  the  act  erigaged  in  defend- 
ant's business,  so  as  to  render  defendant  liable 
for  the  injury. — Winkler  v.  Fisher  (Wis.)  70  X. 
W.  477. 


18. 


Question  for  jury. 


[al     (Mich.;    1896.) 

In  an  action  for  loss  of  a  mill  by  fire  set 
from  defendant's  land,  where  it  appears  that 
the  foreman  of  defendant's  logging  camp,  when 
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Hie  men  were  out  of  work,  employed  them  to 
the  land  to  raise  potatoes  for  use  in  camp, 
i n<!  in  clearing  it.  ordered  them  to  set  the  tire 
from  which  plaintiff's  mill  caught  tire,  the  ques- 
tion  whether  the  foreman,  in  so  employing  the 
nil.  was  performing  a  duty  usually  expected  of 

forem f  lumber  camps,  and  therefore  acting 

within  the  scope  of  his  employment,  is  far  the 
jury.— Smaltz  t.  Boyce  (Mich.)  09  N.  W.  21. 

|1>I     (Minn.;    18t>7.> 

Where  a  contract  of  employment  by  de- 
fendant of  a  "sales  agent"  tended  to  show 
that  the  latter  was  to  be  governed  by  defend- 
ant's instructions  as  to  the  manner  of  con- 
ducting the  business,  and  that  ho  had  received 
and  followed  certain  instructions  as  to  ad- 
vertising, the  question  whether  defendant  hod 
the  right  to  control  the  agent's  action  in  set- 
ting up  for  advertising  purposes  the  machinery 
lausing  the  injury  sued  for,  was  for  the  jury. 
Unhagan  v.  Aerometer  Co.  (Minn.)  69  N.  W. 
914. 

[c]     <S.  D.;    1895.) 

Where,  in  an  action  for  damages  resulting 
from  fires  set  in  violation  of  law,  it  appeared 
that  the  fire  was  set  by  defendant's  employe, 
whether  such  employe  was  acting  within  the 
scope  of  his  employment  is  a  question  for  the 
jury.— Knight  v.  Towles  (S.  D.)  62  N.  W.  904. 
6  S.  D.  575. 

S   19.    Disobedience  of  orders. 

(Minn.:    1896.) 

The  fact  that  a  superintendent,  in  causing 
a  person's  unlawful  arrest,  in  order  to  protect 
the  master's  premises  from  intruders,  may 
have  exceeded  his  actual  authority,  or  even 
disobeyed  his  express  instructions,  does  not 
relieve  the  master  from  liability. — Smith  v. 
Munch  (Minn.)  68  N.  W.  19. 

§   20.    Actions. 

[al     (town:    1S9G.) 

Evidence  that  a  farmer  sent  a  servant, 
with  his  son,  to  clear  up  a  meadow,  and  that  the 
servant,  with  consent  of  the  son.  who  had  gen- 
eral authority  to  act  for  his  father,  set  fire 
to  an  old  stack  of  hay,  warrants  the  submis- 
sion ol"  the  issue  whether  the  servant  was  act- 
ing within  the  scope  of  his  employment  in  set- 
ling  the  fire,  so  as  to  render  the  farmer  lia- 
ble for  damages  caused  by  his  allowing  it  to 
■  s, -une  from  his  control  in  violation  of  Code, 
g  3890.— Lewis  v.  Schultz  (Iowa)  67  N.  W.  206. 

lb]     (Iowa;    1890.) 

A  complaint  for  damages  caused  by  al- 
lowing a  fire  set  to  prairie  land  to  escape  from 
control  in  violation  of  Code.  §  3890,  which  nl- 
leged  that  defendants,  their  servants  and 
agents,  set  the  fire,  and  allowed  it  to  escape 
from  their  control,  is  sufficient  to  raise  the  is- 
sue whether  the  person  who  set  the  fire  was 
defendants'  agent,  and,  if  so,  whether  in  so 
doing  he  was  acting  within  the  scope  of  his 
employment.— Lewis  v.  Schultz  (Iowa)  67  N. 
W.  266. 

[c]     (Mich.;    1895.) 

In  an  action  for  injuries  arising  from  the 
careless  diiving  of  defendant's  teamster,  who 
admitted  that  he  drank  some  liquor  on  the  day 
of  the  accident,  evidence  that  defendant  knew 
of  the  teamster's  intemperate  habits  was  ad- 
missible.— Vernon  v.  Cornwell  (Mich.)  62  N.  W. 
175,  104  Mich.  62. 
I  .1  I     (Minn.;    1897.) 

A  verdict  for  plaintiff  in  an  action  for  in- 
juries is  sustained  by  evidence  that  defendant's 
servant,  engaged  in  hoisting  materials  to  the 
tower  of  the  building,  knowing  that  plaintiff, 
an  employe  of  another  independent  contractor, 
was  standing  on  a  scaffold  near  which  the 
used  in  hoisting  the  materials  passed, 
started  the  hoisting  apparatus  when  the  rope 
was  below  the  scaffold,  and  that  the  rope 
caught  under  the  plank  or.  which  plaintiff  stood, 


throwing  him  to  the  ground. — Eckmau  v.  Lauer 
(Minn.)  09   N.  W.  S93. 


§   21. 


Punitory   damages. 


(Wis.:    1S9C.) 

In  an  action  for  plaintiff's  wrongful  expul 
sion  from  defendant's  street  car,  it  appeared 
that  plaintiff  was  so  expelled  September  12, 
1S94;  that  the  only  notice  to  defendant  that 
the  conduct  of  its  conductor  who  expelled  plain 
tiff  was  malicious  was  the  allegation  in  the 
complaint  served  September  25.  1894:  that  the 
conductor  continued  in  defendant's  employment 
till  December  18,  1894,  when  the  service  was 
voluntarily  ended.  The  record  did  not  show 
that  the  jury  were  acquainted  with  the  contents 
of  the  complaint,  and  they  were  instructed  that, 
if  the  conductor  maliciously  put  plaintiff  off  the 
car,  plaintiff  was  entitled  to  punitory,  as  well  as 
compensatory,  damages.  Held  that,  within  the 
rule  that  punitory  damages  can  be  recovered 
against  the  principal  for  the  malicious  act  of  the 
agent  only  when  such  act  is  either  authorized 
or  ratified  by  the  principal,  the  court  erred  in 
taking  the  question  of  ratification  from  the  jury. 
Robinson  v.  Superior  Rapid-Transit  By.  Co. 
(Wis.)  OS  N.  W.  901. 


III.    MASTER'S  LIABILITY  FOR  IN- 
JURIES  TO   SERVANTS. 

What  law  governs,  see  "Conflict  of  Laws,"  §  2. 


1.  IN  GENERAL. 

§   22.    Relation  of  parties. 

[a]  (Iowa;    1S!>5.> 

A  mill  owner,  who.  retaining  charge  of 
the  running  of  the  machinery  in  his  mill,  con- 
tracts with  another  to  do  the  manual  labor, 
knowing  that  such  person  will  have  to  employ 
others,  will  he  liable  for  injury  to  an  employe 
of  such  contractor,  resulting  from  defects  in 
the  machinery.  —  Neimeyer  v.  Weyerhaeuser 
(Iowa)  64  M.  W.  416. 

[b]  (Iowa;    1S9G.) 

It  appeared  that  defendants,  desiring  to 
erect  a  brick  barn,  contracted  with  certain  me- 
chanics for  its  construction;  that  the  contract 
for  the  brick  work  was  let  to  II.,  and  provided 
that  the  scaffolding  should  be  furnished  by  the 
brick  layer,  and  that  the  work  should  be  done  un- 
der the  direction  of  the  architect  and  defendants 
and  to  their  entire  satisfaction;  that  the  con- 
tract for  the  carpenter  work  was  let  under  sim- 
ilar conditions  to  another  mechanic:  that  defend- 
ants had  no  control  over  the  employes  of  such 
contractors,  or  over  the  method  in  which  the 
work  should  be  performed:  and  that  plaintiff  was 
employed  by  H.  as  a  brick  layer  on  the  building. 
Hi  Id,  that  the  mechanics  were  independent  con 
tractors,  and  that  defendants  were  not  liable 
for  injuries  which  happened  to  the  servants  or 
such  contractors  through  negligence  of  the  con- 
tractors or  their  servants.— Humpton  v.  Unter- 
kircher  (Iowa)  06  N.  W.  776. 

[c]  (Midi.;   1890.) 

Where  a  company  furnished  an  inde- 
pendent contractor  with  the  building,  tools,  and 
machinery  with  which  to  perform  the  contract 
work,  and  the  contractor  employed,  paid,  and 
had  sole  control  over  his  workmen,  the  com- 
pany was  not  liable,  as  master,  to  one  of  such 
employes  for  injuries  sustained  from  defects  in 
the  machinery.— Reier  v.  Detroit  Steel  & 
Spring  Works  (Mich.)  07  N.  W.  120. 

[d]  (Minn.;    189G.) 

The  owner  of  an  old  building,  which  had 
become  dangerous  by  reason  of  decay,  engagi  d  an 
independent  contractor  to  tear  it  down.  The 
work  was  dangerous,  and  the  contractor  was  in- 
competent personally  to  superintend  the  same,  all 
of  which  the  owner  knew  when  he  lot  the  con- 
tract.    By   reason  of  the  contractor's  incoinpe- 


'    (§  23) 


.1)  SERVANT,  111.  1. 


!8)     1200 


tenej .  injured  while  employed  in 

ili.-  uuri       field,  the  owner  is  not  liabli    to  the 
int.    Schin   *.   Pabst   Brewing  Co.   (Minn.) 
66  N    W 

Minn.  22. 

§   23.    Cause  of  injury. 
(Iowa;    is:i.-..> 

In  i initi   for  negligence  causing  the 

death  of  plaintiff's  husband,  it  appeared  thai  he 
had  been  i  by  defendant,  a  ad  while  off 

duty,  bi  ■  ■  u    !  ol  sicknet  .  w  d  i  I  lefend- 

t.i  make  repairs,  and  di< 
after   i  It    was  ool   .shown   thai   any 

force  or  i  i  c  tua  jion  was  used  to  induce  di 

or  that  he  was  not  capable  of  deciding 
whether  he  was  able  to  stand  the  trip,  and  the 
jury  found  specially  that  defendant  did  not 
know  thai  di  ceaaed  was  not  in  possession  of 
his  mental  faculties.  Hi  Id,  thai  a  ■  ! 
plaintiff  should  !"■  set  aside.— Kerr  v.  Keokuk 
Waterworks  Co.  (Iowa)  64  N.  W.  596. 

§   24.    Accidental  injury. 

In  an  action  by  an  empli  os1   his 

employer  for  injury  caused  by  a  m  of  a 

barrel  of  paint  containing  benzine,  it  app 
that  the  barrel  had  taken  Ere,  and  while  plaintiff 
and  others,  at  the  request  of  defendants  fore- 
man, were  endeavoring  to  extinguish  the  Barnes, 
ixplosion  took  place,  and  that  such  paint 
was  of  common  and  necessary  use  in  defend- 
ant's business,  lit  id.  that  plaintiff  could  not 
recover.  Burke  v.  Parker  (.Mich.)  64  N.  W. 
1065. 

§   25.    Line  of  duty  and  scope  of  employ- 
ment. 
(Iown:    1895.) 

A  finding  that  deceased,  a  section  hand  in 
the  employ  of  defendant  railroad,  was  rightfully 
on  the  track  when  killed,  is  not  supported  by  evi- 
dence that  his  .lay's  work  was  done,  and  he  was 
going  home,  merely  because  his  foreman  had  told 
him  any  time  he  was  going  over  the  road  to  no- 
tice the  track  closely,  and  if  anything  was  found 
wrong  to  let  him  know. — Baker  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (Iowa)  63  N.  W.  007. 

§   26.    Negligence  of  surgeon. 

[a]  (Iowa:    1896.) 

A  railroad  company  is  not  liable  for  any 
negligence  of  its  surgeon,  employed  by  it  to  treat 
gratuitously  its  injured  employes,  in  causing  an 
injured  employe  to  be  moved  from  one  place  to 
another.— York  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.   (Iowa)   67   N.   W.   574. 

[b]  (Neb.;    1895.) 

A  master  who  calls  a  surgeon  to  aid  an 
injured  employe  is  not  liable  for  the  negligence 
or  malpractice  of  the  surgeon,  providing  the  lat- 
ter has  knowledge  and  skill  ordinarily  possessed 
by  other  surgeons,  .and  the  master  had  no  rea- 
son to  suspect  that  the  surgeon  would  fail  in  his 
duty.— Chicago,  B.  &  Q.  R.  Co.  v.  Howard 
(Neb.)  63  N.  W.  872. 
45  Neb.  570. 

§   27.    Warning  ard  instructing  employes. 

[al     down:    IMC.i 

In  an  action  for  the  death  of  a  servant,  no 
presumption  arises  that  he  was  warned  of  the 
danger  from  the  absence  of  evidence  that  he 
was  not  warned. — Grimmelman  v.  Union  Pac. 
Ry.  Co.  (Iowa)  70  N.  W.  90. 

[b]     (Minn.;    1S95.) 

The  complaint  alleged  that  defendant  en- 
gaged plaintiff  to  ride  in  a  running  race  for 
horses,  which  was  promoted  and  controlled  by 
it:  that  knowing  a  certain  horse  was  dangerous 
and  unsafe  to  run  in  a  race,  owing  to  a  vicious 
habit  of  track-bolting,  of  which  plaintiff  was  ig- 
norant, it  negligently  permitted  such  horse  to 
run  in  the  race  in  which  plaintiff  rode  under  en- 
gagement with  defendant,   without  warning  her 


and    thai  .-    of   BUch 

iroin  the  track  during  brown 

i  •   ■       Held,  tb 

complaint    ■  I  Lane    i . 

I  altural  Soc.  (Minn.)  64  N. 

U.  3S2. 

OJ   Minn.   IT.".. 
[c]    (ifeb.i    imi.vi 

\\  liei       i  f..r  the  safety 

Ing  a  tuni 
or  the  top  of  the  tunnel  a,  the  work  pro- 
ceeded, and  a  common   laborer,  working 
at  the  excavation,  was  not  instructed  to  erect 
Buppoi  i  -,  and   bj   reason  •>!   hi-  neglecl   to 
the  tunnel  ■  ind  killed  him.    the  com- 

pany  was  liable   for  his  death.     ECearni  •    Elec 
lin  (Neb.)  63  N.  \V.  941. 
45  Neb.  I 

tdl    <\\u.;    1805.) 

An  employer  is  not  bound   to  ant 
every  probable  ri-k  which  m 
of  a  machine,  but  dis.  I  dutj  U  he  gives 

such  general  instructions  as  will  enable  the  em 
ploye.  to  comprehend  the  danger.    Thompson  v. 
Edward  P.  illis  Co.,  <>j.  s.  W.  527,  88   Wis 
523. 

Disregarding    warnings   as    contributory 
gence,  see  post,  §  88. 

5   28.    —   Inexperienced  or  youthful  em- 
ployes. 

[a]     (lows;   jsixi.i 

An     instruction    that    plaintiffs    minority 
could    be    considered    only    upon    the    question 
whether  or  not  one  of  his  age,  experience,  and 
intelligence  could  and  did  know  or  appn 
the  dangers  incident   to   the    \%  •  'i-k   is  prop. 
Newbury    v,    Getchel)    &    Martin    Lumber    & 

Manufacturing  Co.  (Iowa)  69  N.   \V.  743. 

[bj     (Iowa;    1896.) 

An   instruction   that   defendant   was    I 
if  he  put  plaintiff,  a  minor,   at   more  hazari 
work    than    that    for    which    he    was    employed, 
without  explaining    the   dangers   incident   there- 
to,   without    limiting    it    to    those    dangers    of 
which  the  master  knew,  or  had  reason  to  be- 
lieve,    plaintiff    was    ignorant,    and    which    were 
not  so  obvious  as   that,   with  care,   they   c 
have  been  known  to   plaintiff,    is   erroneous. 
Newbury    v.    Getchel]    <&    Martin    Lumber    iV 
Manufacturing  Co.  (Iowa)  69  N.  \V.  743. 

[c]  (Iowa;   1896.) 

A  master  is  liable  for  injuries  from  improp- 
erly using,  for  one  kind  of  work,  for  which 
proper  machinery  is  furnished,  machinery  suffi- 
cient and  proper  for  other  work,  if  such  improper 
use  is  made  by  a  minor  employe  by  order  of  a 
vice  principal,  who  fails  to  explain  that  the  ma- 
chine is  not  the  proper  one  for  the  work. — New- 
bury v.  Getchell  &  Martin  Lumber  iV  Manufac- 
turing Co.  (Iowa)  69  N.  W.  743. 

[d]  (Minn.:    1896.) 

A  boy  15  years  of  age,  having  but  an 
hour's  experience  in  working  around  machinery, 
attempted  under  orders  to  remove  a  pile  of  ref- 
use from  beneath  a  rapidly  revolving  circular 
saw,  and  his  fingers  came  in  contact  with  the 
saw  ami  were  cut  off.  He  testified  that  there 
appeared  to  be  about  five  inches  of 
tween  the  pile  of  refuse  and  the  saw,  but  that 
the  saw  came  further  clown  than  it  app.  and  to 
come.  Held,  whether  the  employer  was  guilty 
of  negligence  in  failing  to  instruct  the  boy  as 
to  the  danger  was  a  question  for  the  jury. — 
Barg  v.  Bousfield  (Minn.)  OS  N.  W.  45. 

[e]  (Wis.:   1896.) 

In  an  action  by  a  minor,  19  years  old, 
against  his  mast,  r,  t'ci  personal  injuries,  there 
was  evidence  that  plaintiff  was  at  work  mar  a 
table  on  one  side  of  which  there  was  a  circular 
saw  in  rapid  motion,  about  three  inches  of 
which  extended  above  the  table:  that  he  was 
unaware  of  the  existence  of  the  saw;  that  the 
saw   was  difficult    to   see;     and   that,   while   at 


1201 


(§ 


29) 


MASTER  AXD  SERVANT,  111.  1,  2. 


(8  34)     1202 


work,  his  hand  came  in  contact  with  the  saw. 
//i/./  that  the  question  whether  defendant  was 
negligent  in  failing  to  warn  plaintiff  of  the  dan- 
ger arising  from  the  presence  of  the  saw  was 
for  the  jury-— Egan  v.  Sawyer  &  Austin  Lum- 
ber Co.  (Wis.)  68  X.  W.  756. 


29. 


Known  and  obvious  dangers. 


[aj     (Iowa;    1S94.) 

A  railroad  company  is  not  required  to 
instruct  one  entering  its  service  as  brakeman 
how  to  mount  moving  cars,  when  such  employe 
knows  from  observation  the  dangers  attendant 
thereon.— Teager  v.  Burlington,  C.  R.  &  N.  Ry. 
Co.  (Iowa)  61  N.  W.  215. 

[b]     (Mich.:   1890.)  ,       „.     ,   . 

Where  the  danger  connected  with  doing 
certain  work  is  obvious  to  any  one  of  common 
intelligence,  it  is  not  negligence  in  a  master  not 
to  warn  his  servant  of  it—  Findlay  v.  Russel 
Wheel  &  Foundry  Co.  (Mich.)  66  N.  W.  50. 

lo]     (Mien.;   1S9G.) 

In  an  action  against  a  railroad  company, 
by  a  brakeman.  for  injuries  received  while  at- 
tempting to  couple  cars  supplied  with  double 
deadwoods,  it  appeared  that  plaintiff  sought  em- 
ployment of  defendant,  stating  that  he  had  27 
days'  experience;  that  he  had  been  at  work  for 
defendant  over  a  month  where  ears  with  double 
deadwoods  were  in  common  nse;  that  he  fre- 
quently worked  on  trains  containing  them:  and 
that  he  saw  the  deadwoods.  and  recognized  the 
danger,  and  attempted  to  couple  the  cars  by 
reaching  undei  the  deadwoods,  in  the  manner 
that  he  testified  ihat  it  should  be  done.  Held, 
that  the  facts  failed  to  show  negligence  of  de- 
fendant.—Fenlon  v.  Duluth,  S.  S.  &  A.  Ry.  Co. 
I. Mich.)  66  N.  W.  51. 


breaking  it  down,  and  injuring  plaintiff,  a  co- 
employe  of  the  carpenter  who  pried  the  beam. 
Held,  that  whether  the  master  was  negligent  in 
giving  the  order  was  a  question  for  the  jury. 
— Mvhre  v  Tromanhauser  (Minn.)  67  X.  W. 
660. 

64  Minn.  541. 


31. 
[a] 


Customary  violation. 


2.  RULES     OF     MASTER— METHOD     OF 
WORK. 

Disobedience  of  rules  as  contributory  negligence, 
•  see  post,  §  87. 

§  30.    Rules  and  orders  of  master. 

[a]     (Iowa;    1893.)  . 

Rules  of  a  railway  company  prohibiting 
trainmen  from  using  any  unsafe  appliances,  and 
stating  that  the  company  will  furnish  its  em- 
ployes safe  appliances,  do  not  prohibit  an  at- 
tempt by  an  employe  to  couple  a  box  car  to  an 
engine  with  a  pilot-bar  coupling,  where,  although 
such  a  coupling  requires  more  care  than  in  mak- 
ing ordinary  couplings,  it  could  be  safely  made 
liv  the  us.- 'of  due  care.— Kerns  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Iowa)  62  N.  W.  692. 

[b]     (Iowa;   1895.) 

The  attempt  of  a  brakeman  to  make  a 
coupling  in  a  manner  prohibited  by  a  rule  of 
defendant  will  not  preclude  recovery  for  injury 
caused  thereby,  if  it  was  the  general  practice  of 
the  employes  to  disregard  such  rule,  and  de- 
fendant had  knowledge  thereof. — Strong  v.  Iowa 
Cent.  Ry.  Co.  (Iowa)  62  X.  W.  799. 
[e]     (Iowa;    1S9G.) 

In  an  action  by  an  engineer  for  injuries, 
where  there  was  evidence  that  he  was  violating 
the  rules  of  defendant  as  to  the  speed  of  the 
train,  it  was  error  to  allow  him  to  introduce  a 
rule  not  applicable  to  the  place  where  the  acci- 
dent occurred,  allowing  trains  to  run  2o  miles 
an  hour. — Laird  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa)  69  X.  W.  414. 

[d]      (Minn.:    1896.) 

Carpenters  working  on  a  scaffold,  in  at- 
tempting to  insert  one  end  of  a  heavy  beam  in 
a  mortise  in  a  wall,  had  some  difficulty,  when 
the  master  ordered  one  of  them  to  pry  with  a 
crowbar  against  the  other  end  of  the  beam, 
which  rested  against  the  opposite  wall.  The  or- 
der was  obeyed,  and  the  other  end  of  the  beam 
slipped  into  the  mortise  so  suddenly  that  the 
end  resting  upon  the  wall  fell  upou  the  scaffold, 


(Iowa:   1896.) 

A  rule  of  a  railway  company,  directing 
brakemen  to  not  uncouple  cars  while  in  motion, 
may  be  waived  by  the  company  by  disregard 
thereof  on  the  part  of  brakemen  for  such  a  time 
that  the  officers  were  chargeable  with  notice, 
though  the  brakemen  have  knowledge  of  the 
rule,  and  also  the  dangers  incident  to  the  em- 
ployment.—Fish  v.  Illinois  Cent.  R.  Co.  (Iowa) 
65  N.  W.  995. 

[b]  (Iowa;    189(5.) 

It  was  competent  for  the  plaintiff  to 
show  that  it  was  the  custom  generally  on  de- 
fendant's road  to  uncouple  cars  in  motion. 
though  contrary  to  the  rules,  and  that  the  ofli 
cers  of  the  defendant  company  knew  of  the 
custom,  and  had  made  no  objection  to  it. — 
Spaulding  v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co. 
(Iowa)  67  N.  W.  227. 

[c]  (Minn.;    1897.) 

When  it  is  proved  (hat  a  custom  as  to  the 
operation  of  trains,  designed  for  the  protec- 
tion of  employes,  has  been  disregarded,  but  that 
its  observance  would  not  have  prevented  the 
accident,  a  verdict  for  damages  cannot  be  based 
solely  on  failure  to  observe  it. — Moore  v.  Great 
Xorthern  Ry.  Co.  (Minn.)  69  N.  W.  1103. 

§   32.    Orders  from  stranger. 

(Iowa;   1890.) 

A  master  is  not  liable  for  injuries  to  a  serv- 
ant caused  by  orders  received  from  another  be- 
cause the  servant  believed  that  he  had  been  told 
to  obey  such  orders,  if  such  belief  was  not  found- 
ed on  fact— Newbury  v.  Getchell  &  Martin  Lum- 
ber &  Manufacturing  Co.  (Iowa)  69  N.  W.  743. 

§  33.    Method  of  work. 

[a]  (Iowa;   1894.)  . 

An  instruction  that  when  plaintiff,  an 
employe,  was  directed  to  go  with  a  car,  it  was 
the  duty  of  those  in  charge  of  the  engine  to 
wait  till  plaintiff  had  boarded  it  before  start- 
ing the  car,  is  not  prejudicial,  as  justifying 
plaint  iff  in  delaying  any  length  of  time,  where 
it  was  not  claimed  that  he  unreasonably  delay- 
ed in  getting  on  the  car.— Light  v.  Chicago.  M. 
&  St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  3S0. 
93  Iowa,  83. 

[b]  (Iowa:    1894.) 

Plaintiff  was  a  section  hand  on  defend- 
ant's railroad.  He  and  his  fellow  workmen 
were  preparing  to  go  home  on  a  hand  car.  when 
plaintiff  stepped  on  the  car,  and  reached  over 
to  put  his  mittens  in  the  tool  box  through  an 
opening  in  which  the  car  machinery  moved,  and 
one  of  the  men  who  was  on  the  car  slatted  it, 
causing  plaintiff's  hand  to  be  injured  by  such 
machinery.  It  appeared  that  none  of  plaintiff's 
companions  knew  of  his  peril  when  the  car 
was  started,  and  the  foreman  bad  given  no 
orders  to  start.  Held,  that  there  was  no  negli- 
gence in  starting  the  ear. — Hamilton  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Iowa)  61  N.  W.  415. 
93  Iowa,  46. 


§   34.    Method  of  running  engines  or  cars. 

[a]     (Iowa;   1895.) 

The  kicking  of  cars  within  city  limits 
;  at  a  rate  of  speed  prohibited  by  ordinance,  with- 
out any  one  being  stationed  near  at  hand  or  on 
them  to  check  the  speed  or  give  warning  of  their 
approach  to  men  working  ou  a  parallel  track, 
is  negligence  per  se,  so  as  to  render  the  company 
liable  for  injuries  to  a  track  repairer  who  was 
struck  by  them  just  after  he  had  stepped  off 
the  track  on  which  he  was  working,  to  let  an 


•     (§  34) 
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engine    pass,    ri  11.1    who    » ;i  •    himself    without 
fault    contril   il 

Ry.  i  82  v  W. 

|  ll  |      ,  l..„n  ;     1895.) 

.il,. .ut  notice,  ini 

the  B] I  o(  .-in  engine,  after  il 

in  respon  je  to  I  fa  aboul 

negligence.    Strong  v.  [own  Cent,  Ely,  do.  (Iowa) 

w     ,■>•> 

Id     down;    1800.) 

An  ens r  of  :l  train  following  a  hand 

car  propelled   by   sectionmen   familiar  wil 
i  mining  of  i  nuns  has  ;i  right 
they    knew    the    train     wa  tching,     and 

is  bound  to  use  nil  his  efforl ■   to  stop  tl 
gine  only  whten  it  appears  to  him  tit  11  thi  •    ire 

ware  of  the  approach   uJ   the  train,   and 

are  not  likely  tn  leave  the  track  in  timi 

low  it  to  pass     .Wiling  v.  Chicago,  St.  P.  ,V   K. 

0.  Ky.  Oo.  (Iowa)  67  X.  W.   I'M. 

[<1|      (Minn.;     IS!>7.> 

Tli.it  the  train  injuring  a  switchman  in 
the  yards  was  started  while  the  smoke  from 
the  locomotives  obscured  the  tracks  in  the  di- 
rection the  Jrain  was  moving  was  no1  negli- 
gence.     Moore    v.    Great    Northern    Ry.    Co. 

(Minn.)    69    X.    W.    1103. 


;!.  DEFECTIVE  AXI>  DAXt  1  F.ROUS  APPLI- 
AM'KS   AXD   PLACES. 

§   35.    Improper  use  of  appliances. 

(Midi.:    1806.) 

An  employe  cannoi  recover  for  injuries 
from  defectivi  appliances  while  using  them, 
without  necessity,  in  a  manner  and  for  a  purpose 

not  intended,  where  tl"1  defects  would  

tier  such  appliance!:  unfit  i"  be  used  as  intended. 

Tayne  v.  Sebewaing  Coal   Co.   (Mich. I   o.">   N. 
W.  971. 

§   36.    Knowledge    of    defect    and    oppor- 
tunity to  remedy. 
[al     (Iowa;    1895.) 

In  mi  action  against  a  railroad  company 
for    personal    injuries   received    while   coupling 

cars,  it  is  error  to  instruct  that  defendant  is  re- 
quire] to  furnish  cars  of  such  construction  that 
couplings  could  be  made  without  "any"  dan- 
ger of  the  brakeman  being  squeezed.  Van 
Winkle  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa) 
61   X.  W.  929. 

93  Iowa,  509. 

[b]  (Mich.;    IS!).-,.) 

A  brakeman  cannot  recover  for  injuries 
received  through  being  thrown  in  front  of  a 
moving  train  by  stumbling  ever  a  pile  of  ashes 
wrongfully  dumped  between  the  rails  by  a 
fireman,  and  negligently  allowed  to  remain 
there  by  the  sectionmen,  in  the  absence  of  proof 
i»f  notice,  either  actual  or  constructive,  to  the 

upany,  that  the  ashes  were  there. — Loranger 

v.  Lake  Shore  &  M.  S.  Ky.  Co.  (Mich.)  02  N. 
W.  137. 

104  Mich.  SO. 

[c]  (Mien.;    Istir,.) 

Where  a  railroad  company  makes  no  pro- 
vision for  inspection  of  locomotives  except  by 
engineers,  and  an  accident  occurs  to  a  brake- 
man  from  a  defective  pushbor  on  an  engine 
known  10  the  engineer  before  starting  on  the 
trip,  it  is  a  question  for  the  jury  whether  the 
engineer  does  not  occupy  such  relation  to  the 
company  that  notice  to  him  is  notice  to  the  com- 
pany. Grant,  J., dissenting.— McDonald  v.  Mich- 
igan Cent.  R.  Co.  (Mich.)  65  X.  \V.  597. 

[d]  (Minn.;    lWMt.l 

Where,    in    an   action   to   recover   for   the 

death    of    a    brakeman    on    on :    defendant's 

freight  trains,  which  occurred  while  he  was  coup- 
ling a  flat  car  loaded  with  rails  projecting  over 
the  deck  of  the  car,  there  was  evidence  that  the 


conductor  knew  that  the  car  waa  no  loaded,  and 
that    the    manner   in    « hii  b    it    ■■■ 

the  car,   the  ,|i. 

for  the  jur\.    <  lorbiu  \ .  Win  >na  .v.  Bt  P.  Uy.  Co. 
(Minn. i  60  \.  W.  271. 

r.l  Mum    I 

let      (  \\  Is.;     IS!).',. | 

Win  ce  ii  app'i 

ance    i: 

feetive  bj  •  ontinued  n  ot  i           iry,  in 

an  actii                           i  aimed  thereby,   to   prm  i 

that   defendant   bad  notice  of  such  a 

..'  Minnesota  (Wifl.) 
i.l  N.  \V.  1005,  91   Wis.  840. 

§   37.    Care  required  of  master. 

l\\i*.;     ISt)..., 

Iii  ,iu  o  1 1, ,n  by  an  emploj •'■  ol  a  malt  com 
pany  for  injuries  caused  by  his  falling  on  ma 
,  hincry  near  winch  lie  was  working  on  being 
overcome  by  fumes  of  sulphur  burned  in  an- 
other part  of  the  building,  and  which  entered  the 
room,  i  at  quest  ion  whetnei  defet  M  hat 

the  t  nines  would  pervade  the  whole  building  and 
might   oven  ome  employes   exposed    to    it.    and 

whether,  knowing  tins  fact,  defendant  used  prop- 
er care  to  ore, cut  accidents,  and  whether  sul 
phur,  as  used  by  defendant,  created  a  real  dan 
per  to  the  employes,  should  be  submitted  to  tie- 
jury  for  determination  in  or  lering  a  special 
i.  Deisenrieter  v.  Kraus-Merkel  Malting 
Co.  (Wis.;  66  X.  W.  112. 
92  Wis.  164. 


§   38. 


Sufficiency  of  appliances. 


1  i)  I      iIiiuiii     IS!)  I.l 

The  employer  is  not  required  to  warrant. 
i  in    safety  of  the   working  place,   but   he  must 
use  reasonable  care  and  skill  to  make  the  place 
I  ,  -burg  v.  Phillips  Fuel  Co. 
I  Iowa  i  01    X.  W.    WO. 
93  Iowa,  54. 
To]     (Mich.:    IS!)7.| 

i  hie  furnishing  his  servants  with  appliances 
in  general  use  by  others  doing  a  similar  work  is 
not  liable  because  better  and  safer  appliances 
are  obtainable. — Shadford  v.  Ann  Arbor  St.  Ky. 
Co.  (Mich.)  69  N.  W.  001. 
[c]     (Wis.:    1807.) 

A  master  is  not  liable  to  an  employe  for 
using  a  cast-iron  bend  in  the  blow-off  pipe  of  a 
boiler,  that  being  usually  employed,  though  there 
are  oilier  and  safer  bends  known  and  in  general 
use. — limes  v.  City  of  Milwaukee  (Wis.)  7l>  X. 
W.  1064. 

§  39.    Inspection. 

(Mich.;    1896.) 

In  an  action  bv  an  engineer  against  a  rail- 
road company  for  injuries  by  an  explosion  of  the 
boiler  of  the  engine,  there  was  evidence  that  there 
were  50  or  00  broken  bolts  in  the  boiler,  the  ends 

of  whidi  were  worn  smooth;    that  the  pr as  ol 

wearing  them  smooth  required  considerable  time; 
that,  in  the  inspection  of  boilers  by  the  hammer 
test,  90  per  cent,  of  all  broken  bolts  could  be 
discovered;  and  that  the  bolts  break  gradually. 
Ih  hi  that  the  evidence  was  not,  as  a  matter  of 
law,  insufficient  to  prove  thac  in  an  inspection  by 
hammer  test,  made  14  days  before  the  accident, 
defendant  was  negligent.— Woods  v.  Chicago  & 
G.  T.  Ry.  Co.  (Mich.)  66  N.  W.  328. 

§   4:0.    Duty  to  repair. 

(Wis.;    1895.) 

tiff,  an  employ^  of  defendant,  was  in- 
jured while  operating  a  defective  lathe.  It  was 
shown  that  employes  were  not  permitted  to  repair 
their  own  machines;  that  plaintiff  had  called  de 
fen, hint's  attention  to  the  defect  in  this  lathe,  and, 
:.  lying  on  the  promises  of  defendant  to  have  it 
repaired,   had   continued  to  operate  it  for  si 

-.  and  until  the  injury  occurred.  There  was 
evidence  that  plaintiff  at  the  time  of  the  injury 
was   usiug   reasonable   care.      Held,   that  he   was 
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entitled   to  recover.— Forriss  v.  Berlin  Machine 
Works  i  Wis.  i  63  X.  W.  234. 
90  Wis.  541. 

5  41.    Proximate   cause  of  injury. 

la]     (Mich.;    JS!>r,.> 

Where  a  sluice  which  was  used  to  drain 
the  tracks  was  frozen  up,  and  water  gathered 
in  a  depression,  and  formed  into  ice,  causing  the 
derailment  of  a  car.  it  cannot  be  said,  as  a  mat- 
ter of  law.  that  the  proximate  cause  of  the  in- 
jury was  the  froz.  n  drain,  as  distinguished  from 
defendant's  negligence.  —  Balhoff  v.  Michigan 
Cent.  R.  Co.  (Mich.)  65  N.  W.  592. 

[b]     (Mich.:    1S9C.) 

Hiring  a  boy  in  contravention  of  3  How. 
Ann.  St.  §  1997c3,  declaring  it  unlawful  for 
a  manufacturing  establishment  to  hire  a  child 
under  14  years  of  age  without  the  written  con- 
sent of  the  parent,  is  not  the  proximate  cause  of 
his  injury  received  from  falling  into  uncovered 
cogwheels  while  scuffling  with  another  boy. — 
Borck  v.  Michigan  Bolt  &  Nut  Works  (Mich.)  69 
N.  W.  254. 

[el     (Mich.:   18»7.) 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, caused  by  the  bursting  of  a  joint  of  a 
steam  pipe,  no  complaint  was  made  that  the 
joint  was  not  properly  constructed,  and  the 
oanse  of  the  explosion  was  speculative.  There 
was  evidence  that  an  examination  showed  a 
fjjacture,  part  of  which  was  old;  that  for  some 
time  before  the  accident  there  was  an  escape  <>t 
steam  or  water  at  the  joint,  and  that  such 
leaking  was  common.  There  was  no  evidence 
that  the  old  fracture  could  have  been  discov- 
ered, that  the  escape  was  the  result  of  such  frac- 
ture, or  that  the  explosion  was  the  effect  of  such 
defect,  even  if  the  escape  indicated  something 
wrong.  Eeld,  that  there  was  no  evidence  of  de- 
fendant's negligence. — Voigt  v.  Michigan  Pe- 
ninsular Car  Co.  (Mich.)  70  N.  W.  1103. 

Idl     (Minn.:    1S8S.) 

Evidence  that  plaintiff's  intestate  was  killed 
while  working  at  a  defective  machine  does  not 
justify  a  verdict  for  plaintiff,  in  the  absence  of 
evidence  that  the  defect  was  the  proximate  cause 
of  the  accident  causing  the  death. — Koslowski 
v.  Thayer  (Minn.)  68  X.  W.  973. 

£e]     (Minn.;    1890.) 

The  negligence  of  those  in  charge  of  the 
second  of  two  hand  cars  going  in  the  same  di- 
■ii.  in  running  within  about  60  feet  of  the 
first  car,  iu  violation  of  the  rules  of  the  com- 
pany, and  at  such  speed  that  they  could  not 
have  stopped  the  car  within  less  than  100  feet, 
was  the  proximate  cause  of  injury  to  plaintiff, 
who  fe!l  from  The  first  car,  and  was  struck  by 
the  second. — Christiansen  v.  Chicago,  St.  P.,  M. 

6  O.  Ry.  Co.  (Minn.)  69  X.  W.  640. 

§   42.    Unprotected  machinery. 

tal     (Mich.;    1886.) 

The     provision     in     3     How.    Ann.    St.    5 

lM97e0,  that  "all  gearing  and  belting  shall  be 
provided  with  proper  safeguards,"  need  lie  com- 
plied with  only  after  notice  by  the  inspector 
mentioned  in  the  section;  section  1997c7  pro- 
viding that,  if  belting,  shafting,  and  gearing  are 
located  so  as  to  be  dangerous  to  employes,  and 
not  sufficiently  guarded,  "after  due  notice  of 
such  defect  said  proprietors  *  *  *  shall  be 
deemed  guilty"  of  violating  the  act.— Borck  v. 
Michigan  Bolt  &  Nut  Works  (Mich.)  69  X.  W. 
254. 

[b]     (Wis.;    1805.) 

The  provision  of  Sanb.  &  B.  Ann.  St.  § 
1636f.  that  all  gearing  of  machines  so  located 
as  to  be  dangerous  to  employes  when  engaged  iu 
their  ordinary  duties  shall  be  covered,  applies  to 
employes  a  part  of  whose  duties  requires  them 
to  clean  the  gears  themselves,  as  well  as  to  those 
mployed  directly  upon  or  about  them.  — 
Thompson  v.  Edward  P.  Allis  Co.  (Wis.)  62  X. 
W.  .,27,  89  Wis.  523. 


[c]  (Wis.;    1896.) 

Whether  an  employer  w:is  aegligent  in  fail- 
ing to  cover,  when  not  in  use,  a  rapidly  re- 
volving circular  saw,  which,  extending  leu  thri  e 
inches  above  a  table  near  which  workmen  were 
employed,  was  difficult  to  see.  was  a  question 
for  the  jury. — Egan  v.  Sawyer  &  Austin  Lum- 
ber Co.  (Wis.)  68  N.  W.  756. 

[d]  (Wis.:    1897.) 

Whether,  certain  shafting  in  a  sawmill  iv;e 
"so  located  as  to  be  dangerous  to  employes  when 
engaged  iu  their  ordinary  duties,"  within  Sanb. 
&  B.  Ann.  St.  §  1636f,  subsec.  2,  requiring  it  to 
be  guarded,  is  a  question  for  the  jury.— Guinard 
v.  Knapp-Stout  &  Co.  Company  (Wis.)  70  X.  W. 
671. 

§   43.    Railroad  tracks  and  roadbeds. 

[a]     (Mich.;    1895.) 

In  an  action  against  a  railroad  company 
for  the  dea'h  of  a  brakeman,  it  was  error  to 
charge  that  if  defendant  did  not  provide  a  rea- 
sonably safe  track,  and  keep  the  same  in  repair, 
and  that  if  the  want  of  repair  was  the  cause 
of  the  accident,  plaintiff  should  recover,  as,  if 
the  track,  as  originally  built,  was  safe,  the  only 
duty  defendant  owed  deceased  was  to  exercise 
reasonable  care  to  see  that  it  continued  safe. — 
Anderson  v.  Michigan  Cent.  R.  Co.  (Mich.)  65 
X.  W.  OSS. 

[h]     (Mich.;    1885;) 

Where  water  froze  upon  the  tracks,  caus- 
ing the  derailment  of  a  car.  and  killing  an  em- 
ploye, the  question  of  defendant's  negligence,  in 
not  foreseeing  the  danger  and  providing  a  drain, 
is,  on  conflicting  evidence,  for  the  jury. — Bal- 
hoff v.  Michigan  Cent.  R.  Co.  (Mich.)  65  N.  W. 
592. 

[c]  (Mich.;    1886.) 

The  fact  that,  at  the  time  of  an  injury  to 
an  employe  by  stepping  into  a  cattle  guard  placed 
at  the  termination  of  the  railroad  fence,  where 
I  it  joined  the  grounds  of  a  station,  such  fence  was 
not  joined  to  the  guard  on  one  side  of  the  track, 
does  not  affect  the  question  of  the  railroad  com- 
pany's liability  for  the  injury. — Fuller  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (Mich.)  66  N.  W.  593. 

[d]  (Wis.;    1894.) 

In  an  action  by  a  brakeman  for  person- 
al injuries,  it  appeared  that  plaintiff  was  walk- 
ing along  waiting  for  cars  to  stop,  so  that  he 
might  put  a  coupling  pin  under  the  wheel,  and 
;  that,  when  he  stooped  over  to  put  in  the  pin,  he 
,  fell   on   some  loose  ice,   and  the  car  ran   over 
i  his   hand.    A  witness   testified   that   the  track 
,  and    ties    were    covered    with    snow    and    ice, 
which    carat    up   two-thirds   to   the   top   of   the 
rail,  probably  thrown  there  by  the  section  man 
in  flanging  off  the  tracks.     Another  witness  tes- 
tified that  it  was  icy  clear  along  the  track  out- 
side from  between  the  flanges.    Hrl/1  not  suffi- 
cient to  warrant  a  finding  that  defendant  was 
negligent  in  caring  for  its  tracks.— Orttel  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  61  N.  W.  289,  89 
Wis.  127. 

[e]  (Wis.;    1895.) 

In  au  action  for  the  negligent  killing  of 
plaintiff's  intestate,  it  appeared  that  the  ties 
of  defendant's  tracks  at  its  sawmill  were  ir- 
regular and  defectively  laid;  that  the  rails  were 
insecurely  fastened,  and  were  not  a  uniform 
distance  apart;  and  that  while  deceased  was 
bringing  a  car  of  lumber  into  the  dry  house,  by 
means  of  a  pinch  bar.  under  the  directions  of 
defendant's  general  manager,  the  wheels  of  the 
car  went  off  the  track,  and  the  lumber  fell  on 
plaintiff's  intestate.  //</</  sufficient  to  support 
a  verdict  for  plaintiff. — Surer  v.  Park  &  Nelson 
Lumber  Co.  (Wis.)  62  X.  W.  927. 
90  Wis.  US. 

[f]  (Wis.:    1885.) 

A    railroad   company   is   liable    for   injury 
to  an  employe,  caused  by  a   defective  roadbed, 
only  where  such  defect  was  the  result  of  its  neg- 
ligence,  and   such  as   might   have   been   exi 
to  result  in  such  an  injury.— McGowan  v.  Clii- 


lao; 


\i  \-i  I.;;   and  SERA  \\r,  in,  :;,  i. 


.     N.  W.  Rj    Co.,  64  X.  W.  B01,  91   W. 

I  17. 

Iff]      l\\k;     ISIMi.) 

Where  a  railroad  company  allows  ashes 
lo  bo  thro  i 

n  hile  coupl  I  is  in- 

jured,  It  is  hab] 

superior  Terminal  >V  Transfer  By.   Co.   (Wis.) 
66  N,    \V     l  137 
9  :  u  is.  32. 

§  4'4.    Low  bridge  over  railroad  track. 

llnlMK      IS!ir,.| 

in  in  action  against  a  railroad  company 
for  the  death  of  a  brnkeman,  alleged  t"  nave 
beer  b truck  by  a  low  bridge,  evidence  thnl  the 
bridge  was  one  and  one  hall  in<  hi  I  er  than 
the  top  of  deceased's  head  while  standing  on  a 
furniture  car,  some  of  which  cars  were  in  the 
train,  and  that  a  man  gains  in  heig 

a  I  in  If  inches  while  walking,  at   i  thai  <l ased's 

body  was  found  near  the  bridge,  does  not  war- 
rant a  finding  that  deceased  was  struck  there 
by.  Donald  .  Chicago,  B.  &  Q.  By.  Co.  (Iowa) 
01   N.    W.   971. 

93  Iowa,  284. 

§   45.    Mines. 

la]     (Iowa;    is!»7.) 

McClain's  Code,  55  2463.  2IG5.  which  by 
implication  furnish  a  rule  o1  the  relative  duties 
of  miner  and  mine  owner  as  to  propping  entries 
under  control  of  the  miner,  do  no1  i  pply  where 
the  miner  is  not  bound  to  look  after  the 
of  the  entry  in  which  he  works.— Corson  v.  Coal 
Hill  Coal  Co.  (Iowa)  70  N.  \V.  1S5. 

lb]     (Mich.)    lS!!i;.i 

Portions  of  the  stope  or  room  from  whieh 
the  ore  is  being  taken,  and  which,  as  the  work 
progresses,  it  becomes  necessary  to  timber,  are 
not,  from  the  tine  it  becomes  necessary  to  tim 
her  them,  places  for  work,  within  the  rule  ro- 
(piiring  a  master  to  furnish  his  employes  a  safe 
place  to  work.— Petaja  v.  Aurora  Iron  Min.  Co. 
(Mich.)  GG  N.  \V.  051. 


4.  ACTIONS— PLEADING  AND  PRACTICE. 

§   46.    Complaint. 

fa]     (Wis.;    1895.) 

A  complaint  alleging  that  defendant's 
machinery  was  defective,  to  his  knowledge; 
that  plaintiff  was  inexperienced,  and  ignorant 
of  such  defect,  and  was  injured  thereby, — states 
a  goon  cause  of  action.  —  Greenberg  v.  Whit- 
comb  Lumber  Co.  (Wis.)  63  N.  W.  93. 
lb]     (Wis.:    1897.) 

A  complaint  alleging  that,  without  giving 
any  warning  of  the  approach  of  an  engine 
around  a  curve  on  the  track  where  deceased 
was  pushing  one  of  a  string  of  cars,  in  the  dis- 
charge of  his  duties,  defendant  railroad  com- 
pany, by  its  servants  in  charge  of  the  engine, 
so  carelessly  managed  the  same  that  by  their 
negligence  the  engine  ran  against  said  cars,  for- 
cing them  upon  deceased,  and  mortally  injur- 
ing him,  does  not  show  that  the  proximate  cause 
of  the  injury'  was  the  negligent  conduct  of  de- 
fendant's servants  on  the  engine,  since  it  does 
not  directly  allege  that  there  was  a  curve  or 
that  an  engine  came  from  beyond  it,  and  struck 
the  string  of  cars.— Kan  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Wis.)  GO  N.  W.  007. 

§  47.    Pleading  and  proof. 

[a]  (Iomu    189S.) 

A  railroad  company  cannot  avail  itself 
of  a  rule,  in  its  defense  to  an  action  for  personal 
injuries,  unless  it  has  been  pleaded. — Strong  v. 
Iowa  Cent.  Ry.  Co.  (Iowa)  G2  N.  W.  799. 

[b]  (Neb.;    1SUG.) 

In  an  action  by  a  servant  against  the  mas- 
ter to  recover  for  injuries  received  from  defect- 
ive appliances  used  in  the  employment,  evidence 


e  machinery  u  jb  ho  used  under  a  p 

i    to  remove  the  del. 

ible,  wheie  so.  I,  promise  was  not  plead- 
ed.   Main,  v.   I  in  im  (Neb.)  66  N.  W.  650. 
IT  Neb.  686. 

|e|      ,«!„.;     1890.) 

In  an  action  by  an  employe1  for  personal 

injuries,    sustained    ivhi  lo.-dy 

i  night,  ei  idem  -    as  to  the  d 
of  the  light,  and  thai  tl  ■■         .   over 

..  is  admit  irl  of  the 

and  mi  tl,,-  questions  of  the  assumption  of  risk, 

and    ol    .I.  leu. Ian'  nee.   though   the   COm- 

did  uol  charge  Insufficiency  of  light.— 
i  i   \.  Merrill  Lumber  Co.  (Wis.)  Go  N.  W. 

374,  01   U  is.  037. 

:'   48.    Evidence. 

[a]     ilotvn;    1890  » 

Evidi  't   constitutes   a    com- 

pleti  'I  bridge  is  admissible  in  an  act  ion  aga 
railroad  company    for   injuries   result 
employe  from  the  use  of  a   bridge  while  in  the 
course    of    construction. — Keatley    v.     Illinois 

B.  Co.  (Iowa)  63  N.  W.  500. 

lb]      I  N <•!>.;    IMl.Vl 

Where  a  ear  running  seven  miles  an  hour 

collided  with  a  stationary  coal  ear,  the  fact  that 
the   drawbar   in    connection    with    tl. 
was   liriit   was  not  evidence  that  that   make  of 
couplings  was  defective.    Chicago,  I?.  i*c  Q    R. 
Co.  v.  Howard  (Neb.)  63  N.  W.  872. 
45  Neb.  570. 
Ic]     (Wis.:    1895.) 

In  an  action  for  the  death  of  a  switch- 
man, caused  by  his  foot  being  caught  between  the 
rails  at  a  frog,  evidence  that  it  was  impossible 
for  a  foot  to  be  so  caught  with  the  blocking  in 
use  by  defendant  was  admissible  to  show  that 
!  locking  complained  of  was  not 
of  repair.— Paine  v.  Eastern  Ry.  Co.  of  Minne- 
sota, G4  N.  W.  1005,  01  Wis.  340. 

Id]      (Wis.;     !*!>.-..) 

It  was  also  proper  to  show  that,  if  guard 

rails  w  er iperlj    blocked,  a  foot  could   i 

caught  between  the  rails. — Paine  v.  Eastern  Kv. 
Co.  of  Minnesota,  G4  N.  W.  1005,  91  Wis.  340. 
le]     (Wis.;    1S96.) 

On  the  issue  as  to  whether  the  failure 
to  put  eold  water  in  a  digester  was  the  personal 
fault  of  plaintiff,  thereby  causing  an  injury  to 
him,  it  was  error  to  permit  plaintiff  to  testify 
that,  in  a  conversation  had,  three  months  aft- 
er the  accident,  with  certain  of  defendant's  of- 
ficers, one  of  the  latter  stated,  in  response  to  a 
demand  for  a  settlement,  that  when  they  came 
to  see  plaintiff  they  hoped  be  would  die  in  liis 
bed,  and  thai  another  of  said  officers  bi 
enraged  at  plaintiffs  request  for  assistance. — 
Berlick  v.  Ashland  Sulphite  &  Fiber  Co.  (Wis.) 
67  N.  W.  711'. 

93  Wis.  437. 

[f]     (Wis.;    ]!S!><>.) 

In  an  action  by  one  employed  to  take  care  of 
defendant's  daughter  while  sick,  to  recover  dam- 
ages on  the  ground  that  the  daughter  was  ill  of 
typhoid  fever,  that  defendant  concealed  such  fact, 
and  that  plaintiff  contracted  such  disease,  defend- 
ant denied  that  he  called  on  plaintiff,  or  author- 
ized any  one  to  call  on  her,  to  take  care  of  his 
daughter,  and  in  effect  denied  that  he  employed 
her  at  all,  though  admitting  that  she  was  at 
his  house  for  a  time,  rendering  assistance.  Held, 
that  it  was  not  error  to  permit  plaintiff  to  prove 
that  defendant  sent  one  P.  to  her  house  to  ask 
her  to  come,  and  thai  he  did  so,  and  told  her 
in  the  course  of  the  conversation  that  defendant's 
daughter  had  nervous  prostration. — Kliegel  v.  Ait- 
ken  0\  is.  i  69  N.  W.  07. 

§  49.    —    Canses    and    circumstances    of 
injury. 

[a]     (Iowa;   1S9G.) 

"Whey  defendant  had  been  allowed  to  in- 
troduce testimony  tending  to  show  that  un- 
coupling cars  while  in  motion  was  dangerous,  it 


1209    (§  49) 


MASTER   .VXD  SERVANT,  III.  4. 


(§  50)     1210 


was  proper  to  allow  it  to  bo  shown  in  rebuttal 

that  it    was  not  more  dangerous  for  plain  tin  s 

intestate  to  uncouple  cars  in  such  circumstan- 

aan  when  the  cars  were  standing  still.— 

St.  P.  &  K.  C.  Ry.  Co. 


Spaulding  v.  Chicago, 
(Iowa]  67  X.  W.  227. 


lb]     (Iowa:    1S»G.) 

l7i  an  action  against  a  railroad  company 

for  the  death  of  plaintiff's  intestate,  killed  while 
uncoupling  cars,  plaintiff  could  show  the  kind 
of  couplings  used  on  the  train  on  which  intes- 
tate was  working  at  the  time  of  his  death,  for 
the  purpose  of  showing  the  nature  of  the  work 
he  was  obliged  to  do,  even  though  there  was 
no  issue  raised  as  to  the  kind  and  condition  of 
the  couplings.— Spaulding  v.  Chicago,  St.  P.  & 
K.  ('.  Ry.  Co.  (Iowa)  07  N.  W.  227. 

[c)     (Minn.;   18»o.)  . 

Carpenters  working  on  a  scaffold,  in  at- 
tempting to  insert  one  end  of  a  heavy  beam  in 
a  mortise  in  a  wall,  had  some  difficulty,  when 
the  master  ordered  one  of  them  to  pry  with  a 
crowbar  against  the  other  end  of  the  beam, 
which  rested  against  the  opposite  wall.  The 
order  was  obeyed,  and  the  other  end  ol  the 
beam  slipped  into  the  mortise  so  suddenly  that 
the  end  resting  upon  the  wall  fell  upon  the 
scaffold,  breaking  it  down,  and  injuring  plaintiff, 
a  co-emplove  of  the  carpenter  who  pried  the 
beam.  Held,  that  it  was  not  error  to  admit  evi- 
dence of  the  peremptory  manner  in  which 
master  gave  the  order. — Myhre  v 
er  (Minn.)  67  N.  W.  G60. 
64  Minn.  541. 


Troroanhaus 


50. 
[a] 


Weight  and  sufficiency. 


(Iowa:    1SU5.) 

In  an  action  against  a  railroad  company 
for  injury  from  an  insufficiently  blocked  frog, 
while  plaintiff  was  coupling  cars,  plaintiff  alone 
testified  that  the  blocking  was  insufficient.  Dis- 
,-,tod  witnesses  for  defendant  testified  that, 
at  the  time  of  the  accident,  the  blocking  was 
sound,  but  that.  10  days  after  it  occurred,  it 
was  broken.  Weather-stained  pieces  taken 
from  the  broken  block  10  days  after  the  acci- 
dent were  put  in  evidence,  showing  that  the 
block  was  an  old  one.  Held  sufficient  to  sus- 
tain a  finding  that  the  blocking  was  defective 
at  the  time  of  the  accident.— Allen  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  613. 

[b]     (Iowa;    180.-,.) 

Whi  re.  in  i  n  action  against  a  railroad 
compauv  for  injuries  to  a  brakeman  by  slipping 
on  ice  formed  by  water  leaking  from  a  tank, 
several  witnesses  testified  that  the  tank  was  out 
of  repair.and  thatits  spout  was  coo  short,  where- 
by more  watei  escaped  than  otherwise  would. 
the  question  of  defendant's  negligence  was  for 
the  jury.—  McFall  v.  Iowa  Cent.  Ry.  Co.  (Iowa) 
65  X.  W.  321. 

Ic]      (Iowa;    1S9C.) 

Evidence  that  a  switchman,  stepping  be- 
tween a  standing  car  and  cars  that  were  being 
slowly  backed,  made  a  coupling,  and  then,  start 
ing  to  go  out  from  between  the  cars,  from  some 
fell  or  was  thrown  so  that  one  or  two 
wheels  of  the  car  ran  over  one  of  his  leg<.  the 
train,  however,  being  stopped  by  the  engineer  im- 
mediately on  striking  the  standing  car.  so  that 
the  ears  only  moved  about  three  feet  after  the 
switchman  fell,  is  not  sufficient  to  establish  any 
negligence  on  the  part  of  the  railroad  company. — 
Smith  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  68 
X.  W.  908. 

(d]     (Iowa;    1S07.) 

Plaintiff,  a  switchman  on  defendant's  rail- 
road, fell  while  attempting  to  climb  upon  the 
footboard  of  a  slowly-moving  switch  engine, 
but  caught  hold  of  the  footboard,  by  which  he 
was  dragged  for  107  feet,  when  his  foot  was 
crushed.  During  this  time  he  continuedly  cried 
out  for  the  engineer  to  stop.     A  person  on   the 

board,  near  its  center,  though  standing, 
would  be  shut  off  from  the  view  of  those  on  the 
engine.     The  bell  was  ringing,  and  there  were 


four  persons  on  the  engine,  all  of  whom  testi- 
fied that  they  heard  no  outcry,  but  stopped 
the  train  at  once  on  being  signaled  by  a  by- 
stander. Held,  that  the  fact  that  plaintiffs 
outcry  was  heard  by  persons  standing  at  a  dis- 
tance'from  the  engine  would  not  justify  a  find- 
ing thai  it  was  heard  by  those  on  the  engine, 
and  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  employes.— Ferguson  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  i  Iowa  I  69  X.  W.  1026. 

[e]     (Mich.:    18SK5.) 

Evidence  that  just  after  a  train  of  fiat 
cars,  loaded  with  graved,  started  down  a  grade, 
a  brakeman  thereon,  who  had  been  told  by  the 
conductor  that  Die  brakes  were  to  be  left  set  till 
the  bottom  of  the  grade  was  reached,  and  who. 
so  far  as  appears,  had  no  occasion  to  go  to  them 
till  such  time,  was  run  over  by  the  train,  that  his 
cap  was  found  at  the  foot  of  a  tree,  which  stood 
18  inches  from  the  side  of  the  cars  on  which  were 
the  brakes;  that  his  body  was  16  feet  beyond 
the  tree,  and  that  a  bruise  was  on  that  side  of  his 
fare  which  would  probably  have  been  exposed  to 
the  tree,  if  he  had  taken  hold  of  the  brake  to 
tighten  or  loosen  it,— does  not  warrant  a  submis- 
sion to  the  jury  of  the  cause  of  the  accident,  as 
it  is  a  mere  matter  of  conjecture.  Montgomery. 
.1  dissenting. — Manning  v.  Chicago  &  W.  M. 
Ry.  Co.  (Mich.)  63  X.  W.  312. 

105  Mich.  260. 

[t]     (Mien.;   18»5.)  .    .      . 

In  an  action  by  a  brakeman  for  injuries 
received  in  coupling  cars,  alleged  to  have  been 
due  to  the  defective  condition  of  the  draught 
irons  oil  the  car,  the  mere  evidence  that  the 
draught  irons  were  out  of  order  after  the  acci- 
dent is  not  sufficient  to  show  that  they  were  so 
out  of  ord°r  when  the  ears  were  inspected, 
where  theie  is  evidence  that  at  the  time  of  the 
coupling  the  cars  came  together  with  sufficient 
force  to  have  caused  the  defect.      McOrath,  C. 


J.,    and    Montgomery,    J.,    dissenting. 
Michigan  Cent.  R.  Co.  (Mich.)  05  X. 


-Perry    v. 
W.  608. 


[S]     (Minn.:    1 8!)(;.) 

"While  plaintiff  was  standing  on  the  foot- 
board at  the  end  of  the  tender  of  the  engine, 
stooping  over,  without  having  hold  of  the  hand 
rail  on  the  tender,  and  attempting  to  make  a 
coupling  with  a  car  towards  which  the  engine 

was    ving,    a    sudden    motion    of   the    engine 

threw  him  off  his  balance,  causing  him  to  throw 
his  hand  on  the  bumper-  of  the  car.  where  it 
was  caught  by  the  bumper  of  the  engine  before 
he  had  time  to  remove  it.  Held  that,  there  be- 
ing no  evidence  that  the  jerking  of  the  engine 
wa,i  any  more  than  ordinarily  occurs  in  the 
business  of  coupling  cars,  plaintiff  could  not  re- 
cover, since  the  mere  fact  that  he  was  thrown 
off  his  balance  was  not  sufficient  to  show  negli- 
gence on  the  part  of  the  engineer. — Puffer  v. 
Chicago  G.  W.  Ry.  Co.  (Minn.)  OS  X.  W.  39. 

[hi     (Minn.;   1S9B.) 

Proof  that  defendant's  servants  running 
the  second  of  two  hand  cars  going  in  the  same 
direction,  down  grade,  on  a  slippery  track,  at 
high  speed,  ran  within  60  feet  of  the  first  ear, 
in  violation  of  a  rule  of  the  company  requiring 
hand  cars  to  run  540  feet  apart,  and  that  plain- 
tiff, who  fell  from  the  first  car.  was  struck  by 
the  second  before  it  could  be  stopped,  justifies 
a  finding  that  the  servants  on  the  second  car 
were  negligent. — Christianson  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.  (Minn.)  69  N.  W.  640. 

ti]     (Neb.;    18!>7.) 

The  foreman  of  a  gravel  tram  ordered 
plaintiff,  who  had  been  working  on  a  fiat  car, 
to  work  on  the  track,  and  at  the  same  time 
ordered  the  train  ahead  a  car  length.  Plain- 
tiff, preparatory  to  alighting,  stepped  upon  the 
platform  of  the  caboose,  where  he  stood  while 
the  train  was  moving.  Upon  the  foreman's 
signal,  the  train,  which  was  moving  about 
]i,.:,  miles  per  hour,  was  stopped  instantaneous- 
ly, throwing  plaintiff  against  the  brake.  Held, 
that  the  facts  did  not  sustain  a  finding  that 
defendant's     negligence     was     the     proximate 
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Ul. 


1 1"-   injury.     I  'iiion    Pai      I; . .    Co.    v. 

Ill     iNei>.:    I  -  :>T., 

ion  hand,  while  working  be- 
I  I     toward    i 

I    and    injured.    The 

ale   i  hi). .   and    the 

engineer  testified  thai  the     •  i     rung  and  the 

Dg    u  in. I    »  as    blowing 

Plaintifl   and  others   workin 

it  they  hei 

»  hetlier  the  »  ind 

-    have    pre  enti  d    thei      lieai  ing    them    if 

sounded.    Held,   thai    the  e^  idem  e  did    not    sus 

ly    was    ii. 

&    Q    R.  i  ...  \.  Sod<  rburg  (Neb.) 
To  N.   VV.  230. 

[k]     (Win.:    1805.) 

In  an  action   for  damages   for  the  death 
of  pla  d  ii  gligence  of 

* ' '  <  -  master  in  employing  an  ini petenl  engineer 

1 3  were 
hoisted,  it  appeared  that  decedent  was  placing 
the  timbers  after  the;  were  hoisted,  and  by  the 
negligence  of  the  engineer  in  lowering  a  piece  of 

timber,  withonl  having  I n  signaled  to  do  bo  by 

the  foreman,  was  knocked  from  the  structure 
and  killed.  There  was  evidence  thai  thi 
neer,  during  the  two  weeks  he  had  been  em- 
ployed, had  repeatedly  disobeyed  Held. 
that  it  was  error  to  Krant  a  nonsuit  on  the  ground 
that  deceased  had  the  same  means  of  knowledge 
as  to  the  engineer's  negligence  as  defendant  did 
-Dal.v  v.  Sang,  64  X.   \V.  997,  01   Wis.  330. 

[1]      (Wis.!     1890.) 

Plaintiff,   after  a   month's   experience   at 
the  work,  whs  scalded  in  attempting  to 

v I  pulp  from  a  boiler  or  digester  which  was 

used  by  defendant  in  the  manufacture  of  such 

pulp  by   cooking  chips  in  sulphurous  acid.     Ii 

appeared  that   it   was  customary   to  till  the  di- 

witb    cold   water,    before   removing   the 

its  thereof,  in  order  1 1  and  compress 

the  mass.  Held  that,  as  the  great  weight  of 
the  evidence  showed  thai  plaintiff  requested 
thai  no  water  should  be  pu1  info  the  digester  at 
the  time  of  the  accident,  and  that  the  proxi- 
mate cause  of  the  accident  was  the  failure  to 
put  in  said  water,  and  was  due  either  to  the 
n  quest  of  plaintiff  or  to  the  negligence  of  a  fel- 
low servant  who  had  charge  of  the  cool 

the  pulp;  a    verdict   for  plaintifl   - ild   be  set 

aside  though  he  testified  that  he  did  not  make 
such  request.— Berlick  v.  Ashland  Sulphite  & 
Fibi  r  (',..  (Wis.!  67  X.   W.  712. 

93  Wis.  437. 

lm]      (Vlis.;     IS'lCi.) 

Proof  of  a  customary  way  of  doing  certain 
work  in  a  railroad  yard,  introduced  on  the 
question  whether  certain  arts  resulting  in  in- 
jury to  a  switchman  constituted  negligence, 
be  by  no  higher  degree  or  greater  quan- 
tity of  evidence  than  proof  of  other  facts  in 
civil  cases.— Pier  v.  Chicago,   M.  &  St.  P.  Rv 

■  H  is.  i  68  X.  W.  464. 

§  51.   Trial. 

in]     OVis.:    1896.) 

Tl  "  issue  being  whether  the  backing  of  a 
train  by  order  of  the  foreman  of  a  switch  crew 
against  the  ears  on  a  switch  track,  after  he  was 

warned  that  a  car  was  about  to  be  chai 1  on 

that  track,  resulting  in  injury  to  plaint  iff.  who 
was  doing  the  chaining,  was  negligence,  there 
was  no  error  in  refusing  to  submit  to  the  jury 
the  interrogatory,  "I<i<l  the  gang  foreman,  W., 
after  he  was  notified  that  P.  [plaintiff]  was  go- 
ing to  chain  up  a  cur.  do  what  a  man  of  ordi- 
nary intelligence  ami  prudence  conducting  the 
business  carried  on  by  defendant,  and  in  W.'s 
place  and  stead,  would  not  have  dime  in  the 
light  of  attending  circumstances?"  as  not  only 
was  it  confusing,  but  no  answer  would  cast 
any  light  on  the  issues.-  Pier  v.  Chicago,  M 
&  St.  P.  Ry.  Co.  (Wis.)  us  N.  W.  464. 


I  III       i  V.   ,  .  I -!!.., 

I 

ing  oi  round  ol   .. 

being  about  the  wall, 

of  the  ladder   broke   near   thi 
'l'h.    ladder   - 
brittle  wood,  bul  not 
I  had  short 
m  e  n .    An  i 
when  plaintifl  9 

B 
breaking  in  the  manner  testi- 
fied  b  to  justify  a 
r    v.    Janesville    Cotton    Mills 

ro  .v  u 

§   52.    Questions  for  the  jury. 

|u|     I  Intra  1    isp.-.., 

When-  the  testimony  is  conflicting 

I   was   killed  through   his  own 
in   blasting   and    removing   coal,    or 
h    the    negligence   of   defendai 
ly  caring  for  the  roof,  the  issue  -1  ould  be 
left   to  the  jury.-  Morris  \.   1:  .  Coal  ( 

(Iowa)  til   N.   W.  627. 

IbJ     (Midi.;    is:).-,., 

In    an    action    by    a    servant    against    his 
c  for  personal  injuries  received  jn  a  run;' 
alleged   to   have   been  due  to  defendant's 
11    furnishing   him   an   unman.,  g 

horse  to  drive,  and  improper  hai 
1  I  f  hat  plaint  Bf,  a  boj   18  3  eats  ..1  age,  had  just 
■d  from  a  severe  illness,  and  was  emploj 
defendant  to  r?rive  a  delivery  wagon.    <  in 
oon   of  the  sei  ond   day  of  plaintiff's 
employment,  the  horse  in  question  was  hitched 
up.      The  harness  was  without  a  oherkivn 
without  a  ring  on  the  saddle  to  guide  the  driv 
ing  rein.    One  of  plaintiff's  witnesses,  who  lived 
near    defendant's    siore,    testified    that    be    had 
never  known  the  hi  is,,  to  hi 
by  defendant  in  a  delivery  wagon,  and  that  the 
horse  was  very  nervous.     Another  witness  tes- 
tified that  the  horse  was  high-spirited,  and  that 
be  had  sen  her  jump  when  mud  would  fly  from 
the  wheel  1  strlta   her      No  wamingwas  giv- 
en to  plaintiff  concerning  the  horse,     add,  that 
the  question    of  defendant's   negligence   was   for 
the  jury.  —  Hoffman    v.    Adams    (Mich.)    64   X. 
W.  7. 
Ic]     (Mick.;    IS!).-,.) 

Whether  it  was  contributory  negligence 
for  a  brakeman  to  sit  between  two  piles  of  logs 
upon  a  ear.  when  riding  on  a  side  track,  on  con- 
flicting-evidence as  to  the  danger  of  the  position 
is  for  the  jury.— Balhoff  v.  Michigan  Cent  R  Co 
(Mich.)  65  X.  W.  :vi. 

[d]     (MU-li.;    1895.) 

A  car  having  been  derailed,  and  an  em- 
ployfi  killed,  by  reason  of  the  formation  of  ice 
in  a  depression  between  the  tracks,  the 
of  his  assumption  of  the  risk,  on  conflicting 
evidence  is  to  his  know',,'  |ge  thereof,  is  for  the 
jury.— Balhoff  v.  Michigan  Ceut.  R.  Co.  (Mich) 
65  X.  W.  592. 

[e] 


(Minn.;    1895.) 

Whether  a  railroad  company,  in  removing 
snow  from  the  track,  by  piling  it  within  a  few 
:    of  the  track,  acted  with  ordinary  eare  for 
the  safetj  of  employes,  is  a  question  for  tl  e  jury. 
—  Law  son  v.  Tin   sdale  (Minn.)  tjl>  N.  Vf.  540  ' 
IX)  Minn.  410. 
If]      (Minna    lS!>t>.) 

In  an  action  for  the  death  of  a  brake- 
man  killed  while  attempting  to  couple  an  engine 
with  a  flat  car,  where  the  evidence  as  to  wheth- 
er the  engineer  handled  the  engine  proDerly  was 
conflicting,  the  question  of  his  negligence  was 
for  the  jury.— Leonard  v.  Minneapolis,  St.  P. 
&  S.  S  M.  Ry.  Co.  (Minn.)  05  N.  W.  10S4. 
63  Minn.  -ISO. 

[g]      (Neb.:     1895.) 

In   an   action    for  death  bv  wrongful  act, 
it  v  as  error  to  instruct,   unqualifiedly,  that,  if 

d  was  exposed  to  unusual  danger  in  per- 
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ing  bis  duties,  that  fact  would  be  negligence 
ii  ol  del       lant.— Kearney  Electric  Co. 
y.  Lam  I  lin  (Neb.)  63  N.  W.  941. 
1.,  Neb.  390. 

til]      (Wis.;    1895.) 

Deceased  \v:is  employed  by  defendant  to 
in  putting  loss  on  a  skidway  at   the   foot 
of  .i  steep  hill,  tn  accomplish  which  the  logs  wer 
rolled  down  the  hill,  the  employes  keeping  them 
straight  by  means  of  cant  hooks:   and,  while  en 
:   in  this  work,  deceased   was  caught  t>y  a 
rolling  log  and  killed,  no  one  witnessing  the  ac- 
cident.    There  was   evidence   that   the  employ- 
ment was  attended  by  danger  not  obvious  to  one 
ustomed  to  the  work,  and  that  deceased,  a 
, .  had  do  experience,  and  was  not  warned  of 
the  danger,  though  testimony  for  defen  lant  tend 

ed  to  show  that  he  had   I n   cautioned.      Held, 

that  the  question  of  defendant's  liability  was  Eor 
the  jury. — Wolski  v.  Knapp,  Stout  &  Co.  Com- 
pany (Wis.)  63  N.  W.  87. 
90  Wis.  178. 

[1]     (Wis.;    ISO.".) 

Plaintiff,  while  at  work  before  sunrise 
in  the  yards  of  defendant,  was  struck  by  a  rap 
idly  moving  car  shunted  onto  the  main  track  by 
order  of  defendant's  foreman  from  a  poinl  out 
of  plaintiff's  vision.  Its  approach  was  nol  sig 
naled.  and  was  nol  heard  by  plaintiff.  Plain- 
tiff was  obliged  to  work  very  near  the  tracks. 
II  hi.  the  question  of  defendant's  negligence 
should  have  been  left  to  the  jury.— Promer  v. 
Milwaukee,  L.  S.  &  W.  Ry.  Co.  (Wis.)  63  X. 
W.  90. 

90  Wis.  215. 

[j]     (Wis.;    1S95.) 

In  an  action  to  recover  of  an  employer 
for  injuries  to  a  minor  employe  received  in  the 
course  of  a  dangerous  employment,  an  instruc- 
p  hi.h  refers  to  the  jury  for  their  determina- 
tion, from  their  observance  of  the  injured  em 
ploy<j  as  a  witness  and  their  hearing  of  his  tes- 
timony, the  question  of  how  much  allowance 
should  be  made  for  his  youth  in  determining 
the  degree  of  care  and  discretion  to  ho  expected 
of  him  by  his  employer,  is  not  erroneous.— Dis- 
ci,.11  v.  Henry  Luther  Co.  (Wis.)  64  X.  W.  425. 
!«i  Wis.  635. 

[Ii]      (Wis.;    lS"J.->.t 

Where  a  railroad  company  used  wooden 
Mocking  between  the  rails  at  fross.  to  prevent 
employes'  feet  from  being  caught,  and  there  was 
evidence  to  show  that  a  switchman,  whose  duty 
it  was  to  couple  moving  cars,  started  to  make  a 
coupling,  and  when  next  seen  he  was  lying  with 
his  foot  between  the  rails  about  a  foot  from  a 
frog,  the  car  havi  lg  passed  over  his  body,  and 
there  was  testimony  that  the  blocking  at  that 
point  was  out  ot  repair,  the  issue  of  negli 
is  for  a  jurv. — I'aine  v.  Eastern  Ry.  Co.  of  Min- 
nesota, 64  X.  W.  1005,  91  Wis.  340. 

[I]  (  W  is.:    1S9(S.) 

Where  the  facts  relied  on  to  show  negli- 
e  of  the  master,  though  undisputed,  are  am- 
biguous,  and  of  such  a   nature  that    reasonable 
without  prejudice  may  disagree  as  to  the 
inference  to  he  drawn  therefrom,   the  question 
should  he  submitted  to  the  jury. — Kutchera  v. 
Goodwill-  (Wis  I  67  X.  W.  729. 
93  Wis.  448. 

(ill  1      (Wis.;    ]S9fi.) 

That  the  foreman  of  a  switch  crew,  after 
being  warned  that  a  ear  was  about  to  be  chain- 
ed on  a  certain  track,  deliberately  ordered  a 
train  to  he  hacked  against  the  cars  standing 
on  that  track,  which  moved  them,  injuring  the 
person  doing  the  chaining,  is  in  itself  evidence 
sufficient  to  go  to  the  jury  on  the  question  of 
negligence.— Pier  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  i  Wis. i  68  X.  W.  464. 

[II]  <W:is.:    1S96.) 

The  question  whether  defendant  was  negli 
gent   in   requiring  of  plaintiff  too  great 
by   assigning   him  three   tasks  to   perform    in   a 

mill,  which  were  to  a  very  considerable  ex- 
tent   coincident   in   their    requirements    upon    his 


attention,  and  one  of  which  alone  had   ii;  reto 
fere  been  the  sole  duty  of  another  employ^,   is 
for  the  jury.— Esan  v.  Sawyer  &  Austin  Lum- 
ber Co.  (Wis.)  68  X.  W.  756. 


§  53. 


Instructions. 


[a]  (Iowa;    lS!l.->.) 

Where  it  was  shown  that   thp  decedent, 
at  the  time  of  the  accident  causing  his  death,  was 

i  under  the  direction  of  defendant's  fore- 
man, in  building  a  wall,  which  formed  no  part 
of  the  bridge  causing  the  accident,  and  that  the 
actual  work  on  the  bridge  wis  under  the  direction 
of  another  foreman,  a  charge  that  it  was  "the 
duty  of  the  person  who  was  in  charge  of  the  mi  n. 
including  the  deceased,  or  the  several  persons 
having  control  of  'he  different  parts  of  the  work 
of  the  rebuilding  and  repairing  the  bridge,  to 
know  the  condition  of  the  bridge,  and  its  ability 
to  support  the  approaching  train,  and  to  lie 
give  warning  to  the  approaching  train  iu  tin  I  i 
Stop  tlie  same,"  was  error. — Keatley  v.  Illinois 
Cent.  R.  Co.  (Iowa)  63  X.  W.  5(30. 

[b]  (IVeb.:   1S96.) 

In  an  action  by  an  employe  of  an  elec- 
tric street-railway  company  to  recover  for  inju- 
ries caused  by  the  burning  of  a  wire  and  the 
falling  thereof  on  plaintiff,  instructions  which 
made  defendant's  liability  turn  upon  the  ques- 
tion whether  the  wires  were  safely  strung,  in- 
stead  of  upon  defendant's  negligence  in  furnish- 
ing and  maintaining  them,  were  erroneous. — 
Lincoln  St.  Rv.  Co.  v.  Cox  (Xeb.)  67  N.  W. 
740. 

48  Neb.  807. 

[o]      (Xeb.;    ]  S96.) 

In  an  action  by  a  servant  for  injuries  re- 
ceived in  attempting  to  obey  an  order_  of  the 
master  to  board  a  moving  train,  an  instruc- 
tion that  ''it  is  in  general  the  duty  of  an  em- 
ploye to  obey  the  orders  of  his  superior,  and, 
in  'the  absence  of  knowledge  or  means  of 
knowledge  to  the  contrary,  he  may  presume  it 
safe  for  him  to  do  so,"  was  erroneous,  as  im- 
plying  that  the  servant  might,  as  a  matter  of 
law.  presume  it  safe  for  him  to  obey  the  com- 
mand.—Chicago,  R.  I.  &  P.  R.  Co.  v.  McCarty 
(Xeb.)   OS   X.   W.   633. 

[d]  (N.  D.;    1X94.) 

In  an  action  for  injuries  to  an  employe, 
where  defendant's  negligence  is  not  estai  '  bed 
as  a  matter  of  law,  charging  the  jury  that  de- 
fendant is  liable  if  plaintiff  was  free  from  con- 
tributory  negligence  is  reversible  error. — Ben- 
nett v.  Northern  Pac.  R.  Co.  (N.  D.)  61  N.  W. 
18. 

4  N.  D.  348. 

[e]  (Wis.;   1S94.) 

In  a  suit  for  injuries  to  an  emplqyS,  aft- 
er charging  that  if  the  employment  was  danger- 
ous, and  plaintiff  did  not  know  it.  and  was  not 
s.i  informed,  but  used  ordinary  care,  he  could 
recover,  it  was  error  not  to  charge  that  the 
injury  must  have  been  caused  directly  by  the 
|     i  icter  of  the  employment.— Cra- 

ven v.  Smith,  61  X.  W.  317,  89  Wis.  119. 

[f]  (Wis.;    1S96.) 

In  an  action  for  personal  injury,  where 
defense   pleaded   assumption   of  tin'   risks  of    the 

!  ment  and  contributory  negligence,  the 
refusal  to  give  instructions  to  the  effect  that  if 
the  plaintiff,  because  of  bis  age,  understanding, 
and  expi  rience  knew  and  comprehended  the  dan- 
gers, or  if.  from  all  the  circumstances,  he  ought 
e  known  and  comprehended  such  dangers, 

ury  should  find  that  he  assumed  the  risk  of 
such  in  jurv  as  incidental  to  his  employment,  is  er- 
ror.—Klatt  v.  N.  C.  Foster  Lumber  Co.  (Wis.) 
66  N.  W.  791. 

92  Wis.  622. 

[el     (Wis.;    1897.) 

After  correctly  instructing  that  if  defend- 
ant furnished  plaintiff  a  place  in  which  to  work, 
"which  was  as  safe  and  free  from  danger  as 
oilier  persons  of  ordinary  aged  in   like 

business,  and  under  like  circumstances,  ordina- 
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54. 


Verdict  or  findings. 


|n  I      |\\U.;     IS1I.-..I 

in  an  action  by  an  employs  fur  person- 
tain    machinery,    a 
■  l  find   «  bether  thei 
negligence,  in  what  it  con 
,i    ...       l  he  proximate  cause  of  tin' 
injury;     ;,ni]    a    finding   that    d<  I  -lu.nl. I 

i   .    t  he  da  ager  t.>  plaintiff 
equivalent   thereto.     Kucera   v.   Merrill  Lumber 
i'.,.,  65  N.  \V.  374,  01   Wis.  637. 

I  I. I      (Wll.|     1S!><;.> 

In  .in  action  by  a  servant  for  injuries,  a 
ipecial  verdict,  finding  that  plaintiff  was  In- 
jured, while  in  defendant's  employ,  by  the 
rig  nf  a  b1  :  inger  used  in  a  Bta  ging;  t  ha  i 
defendant  did  not  furnish  plaintiff  with  a  rea 
sonabty  safe  place  to  work,  ami  reasonably  safe 
materials  with  which  to  build  the  staging;  that 
defendant's  secretary  had  given  special  in 

is  to  use  the  defective  stringer;    that  there 

was  no  other  safe  lumber  at  hand  provided  by 
defendant;  and  that  plaintiff  could  not  have 
known,  by  using  ordinary  care,  that  tin-  materi- 
al was  defective,— will  support  a  judgment  for 
plaintiff. — Stanwiek  v.  Butler-Kyau  Co.  (Wis.) 
§7  N.  w.  723. 

93  Wis.  430. 

[e]     (Wis.;    1896.) 

In  an  action  by  n  servant.  11  years  of 
age,  for  injuries  caused  by  a  planing  machine 
near  where  he  was  working,  a  special  verdi  ■' 
reciting  that  defendant  ought  reasonably  to 
have  known  that  there  was  danger  of  a  work- 
man of  plaintiff's  age  and  experience,  while  ex- 
ercising ordinary  care,  slipping  and  getting  his 
hand  into  the  knives  of  the  planer;  that  plain- 
lil'f  could  not.  by  the  use  of  ordinary  rare,  have 
known  of  the  risks  of  the  employment;  and 
that  plaintiff  was  not  guilty  of  any  contribu- 
tory negligence  was  insufficient  to  sustain  i 
judgment  for  plaintiff  iu  the  absence  of  findings 
that  plaintiff  did  slip,  aud  that  such  slipping 
was  caused  by  defendant's  want  of  ordinary 
.are  in  failing  to  warn  plaintiff,  or  to  provide 
guards  for  the  machine,  or  that  such  want  of 
ordinary  care  was  the  proximate  cause  of  the 
injury.  Kucera  v.  Lumber  Co.  (1805)  05  X.  W. 
374,  01  Wis.  637,  followed— Kutchera  v.  Good- 
willie,  67  N.  W.  729,  93  Wis.  44S. 

[<1]     (Wis.;    ISSKi.) 

In  an  action  by  an  employe  for  personal 
injuries  (defendaut  being  charged  with  negli- 
gence in  not  furnishing  safe  appliances,  in  not 
warning  plaintiff  of  the  danger  of  the  work,  and 
with  other  negligence  which  was  that  of  fellow 
servants  of  plaintiff),  a  special  verdict  finding 
that  defendant  had  furnished  a  safe  place  to 
work  and  safe  appliances;  that  defendant  did 
not  warn  plaintiff  of  the  danger  in  performing 

the  work;    that  plaintiff  did  not  tell  defe t 

he  was  familiar  with  the  kind  of  work  he  was 
doing  when  injured;  that  plaintiff  did  no: 
and  could  not  by  the  use  of  reasonable  diligence 
have  learned,  of  the  dangerous  character  ol  the 
work:  and  returning  the  answer.  "Yes."  p.  I  he 
question,  "Was  the  defendant  guilty  of  negli- 
gence, or  a  want  of  ordinary  care,  or  such  care 
as  persons  *  *  *  of  ordinary  care  ordinarily 
use,  which  was  the  proximate  cause  of  plain- 
tiff's said  injury?" — will  not  support  a  judgment 
for  plaintiff,  as,  even  if  the  negligence  ii  ted 
to  defendant  was  the  failure  to  warn  plaintiff 
of  any  danger  in  performing  the  work  required 
of  him,  it  was  necessary,  in  order  to  chat 
fendant,  to  find  that  defendant  knew  or  ought 
to  have  known  of  the  dangerous  character  of 
the  work,  and  knew  that  plaintiff  was  inexperi- 


KliM-hinaki 
v.  Sbo        I 

93  Vi        117. 

IeJ      lUis.;     isllli.l 

A   gpecii  I    '..idiot    finding   that    plaintiff 

was    injured    w  Ink   op.  ine    in    d.- 

"i   the  foreman, 

that  there  w  as  a  I  pair  in  the 

machine,  and  thai   defendant  or  its  agent  did 

■     plaintiff  such   general   instruction!  and 

caution   as   would   enable   him    to   comprehend 

the    danger    which    he    might    incur.    • 

siiiiiei.  in. -lit    for  plaintiff; 

it  n..i  appearing  from  such  rerdicl  that  defend- 
i  he  proximate  cause  of  the 
injury.     Bagnowski    v.    A.    .1.    Lindermann    & 
ttovt  c  on  Co.  (Wis.)  67  N.  W.  li;:i. 
93  Wis.  592. 

It}       I  VI   is.;      IStlT.I 

Plaintiff,    a    foreman    in  mt's    saw- 

mill, put  his  hand  tinder  the  sleeve  of  o 
saw  to  examine  the  machinery  instead  of  us- 
ing the  manhole  provided  for  thai  purpose,  and 
'.  .i  iv  jured  L>  ii.  Ii  .  u  hi.  h  fell  bj  rea  son 
of  the  breaking  of  the  nul  whi< 
The  jurj  found  specially  thai  the  aul  was  bro- 
.  the  accidem  ;  thai  with  thi  not  so 
broken   the  machine   was  nol    i  safe 

for  use  in  the  mill,  thai   its  condition  could  have 
been  discovered   by   defendant   by   the  exercise 

of  ordinary  care,  and  that  plaintiff  Wl 

ii  .Hi.    //./■/,  that  the  mid  not  support 

ment  for  plaintiff,  since  it  did  not  find 
thai  the  use  of  the  machine  in  its  defective  con- 
dition was  negligence  as  to  plaintiff,  and  the 
danger  of  such  an  accident  from  the  defect  was 
not,  as  a  matter  of  law,  apparent.  Etj  dorp  v. 
•  I.-.. rge  Pankratz  Lumber  Co.  fWis.j  7o  X.  W. 
677. 
[el    <v.is.;  is:>7.> 

A  finding  that  "the  machine  was  not  safe 
to  be  used  iu  the  mill"  does  not  nee.  ssarily 
show  that  the  use  of  it  was  negligent  as  against 
an  employe. — Rysdorp  v.  lie. .rge  Pankratz 
Lumber  Co.  (Wis.)  70  N.  W.  077. 

IhJ      (Wis.;    ISilT.) 

A  special  verdict  finding  defendant  both  free 
from  and  guilty  of  actionable  negligence  will  not 
support  a  judgment. — Lines  v.  City  of  Milwau- 
kee (Wis.)  70  X.  W.  1064. 

§   55.    Review. 
(Iowa:    ISutt.) 

In  an  action  for  the  death  of  plaintiff's 
decedent,  a  brakeman,  while  coupling  cars,  al- 
leged to  have  been  due  to  the  negligence  of  the 
company  in  leaving  cobblestones  on  the  track,  a 
judgment  for  plaiitiff  will  not  be  disturbed,  on 
a;. peal,  for  failure  of  proof  of  a  want  of  con- 
tributory negligei.ee  on  the  part  of  decedi  nt, 
there  being  no  direct  evidence  thereof,  no  one 
having  seen  the  accident,  where  it  appears  that 
decedent  was  acting  in  the  line  of  his  duty  when 
killed.— Fish  v.  Illinois  Cent.  R.  Co.  (Iowa)  05 
N.  W.  995. 


IV.    VICE   PRINCIPALS  AND   FELLOW 
SERVANTS. 

§   56.    In  general. 

[a]  (Iowa;    18t»4.) 

A  workman,  employed  by  a  vice  princi- 
pal to  put  a  place  of  work  in  proper  repair,  does 
not  become  himself  a  vice  principal,  but  is  a 
fellow   servant   with  one   working  in   the   place 

being  repaired,  and  who  has  1 n  employed  by 

the    same   authority   as    himself. — Fosburg   v. 
Phillips  Fuel  Co.  (Iowa)  01  N.  W.  400. 
93  Iowa,  54. 

[b]  (Mien.;    18!>.->.) 

As  it  is  the  duty  of  a  railroad  company 
to  furnish  trainmen  with  a  reasonably  safe 
track,  a  sectionman,  whose  duty  it  was  to  keep 
the  track  in  condition,  is  not  a  fellow  servant 
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with  a  brakeman  upon  a  freight  train.  Grant, 
J.,  dissenting. — Balhoft"  v.  Michigan  Cent.  R.  Co. 
(Mich. i  05  N.  W.  592. 

[c]  (Midi.;   1806.) 

The  master's  duty  to  his  servants,  in  the 
employment  of  fellow  servants,  is  to  nse  all  or- 
y  care  in  the  select  ion  and  retention  of  com- 
petent men. — Lewis  v.  Emery  (Mich.)  66  N.  W. 
569. 

[d]  (Minn.;    1897.) 

The  employe  of  an  independent  contractor 
is  not  a  fellow  servant  of  another  independent 

ractor  engaged  in  a  different  line  of  work 
on  the  same  building.  —  Eckman  t.  Lauer 
(Minn. I   69  N.   W.   S93. 

[e]  (Neb.;    1S97.) 

Whether  one  of  several  employes  is  vice 
principal  as  to  his  co-employes  is  generally  a 
mixed  question  of  law  and  fact. — Union  Pac. 
Ry.  Co.  v.  Doyle  (Neb.)  7U  N.  W.  43. 

§   57.    Persons  performing  duties  of  mas- 
ter or  of  servant. 
(Wis.:    isoii.) 

Where  the  duty  of  a  master  to  furnish  a 
reasonably  safe  place  for  an  employe  to  work  is 
delegated  to  another  employe,  such  employe  is 
not,  as  regards  the  performance  of  such  duty, 
a  fellow  servant  of  the  other,  and  his  negligence 
is  that  of  the  master. — Eingartner  v.  Illinois 
Steel  Co.  (Wis.)  68  N.  W.  664. 

§  58.    Foreman  or  person  engaged  in  su- 
perintendence, 
[a]     (Iowa;   1S96.) 

The  petition  in  an  action  for  injuries  to 
one  shoveling  for  a  city,  caused  by  the  negli- 
gence of  D.,  whc  was  in  charge  of  the  work. 
states  that  D.  was  vice  principal,  by  alleging 
that  for  doing  tte  woik  he  was,  by  the  board  of 
public  works,  authorized,  in  the  name  of  the 
city,  to  employ  and  discharge  men  and  manage 
the  work  so  done,  and  that  he  was  given  the  en- 
tire charge  of  all  persons  employed  to  do  the 
work,  and  of  the  manner  in  which  it  should  be 
done,  and  that,  being  so  authorized,  he,  for  and 
on  behalf  of  the  city,  assumed  the  control  of 
the  work,  and  employed  plaintiff  to  work  for 
the  city,  under  his  control  in  the  performance 
of  the  work. — Hathaway  v.  City  of  Des  Moines 
(Iowa)  66  N.  W.  188. 

tb]     (Mich.;   1894.) 

In  an  action  to  recover  from  a  railroad 
company   for   injuries   sustained   by  one   of   its 
yes   occupied   in    unloading   dirt   from    its 
cars   and   leveling   it   upon   its   premises,    it   ap- 
peared that  plaintiff  was  one  of  a  gang  of  men 
•  a  foreman,  who  directed  the  men  where 
and  how  to  work,  saw  that  they  did  their  work 
properly,   assisting   them   therein,    and    himself 
under  the  control  of  a  higher  official  of  defend- 
ant, who  was  often  present,  but  by  whom  he 
was  sometimes  invested  with  the  power  of  dis- 
charging   men.     Held,    that   the    foreman    was 
plaintiff's  fellow  servant. — Sehroeder  v.  Flint  & 
P.  M.  R.  Co.  (Mich.)  61  N.  W.  663. 
103  Mich.  213. 

[c]     (Mich.;   1896.) 

A  ra'lroad  section  boss  and  the  laborers 
under  his  control  are  fellow  servants.— Gavigan 
v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  67  N. 
W.  1097. 

Id]     (Minn.;    1895.) 

The  foreman  of  a  crew  of  common  la- 
borers, of  which  plaintiff  was  a  member,  having 
authority  to  hire  and  discharge  men,  and  super- 
intend the  work  of  constructing  and  repairing 
bridges,  in  the  absence  of  defendant's  engineer, 
I"  Id  to  be  a  vice  principal,  for  whose  negligence, 
resulting  in  injury  to  plaintiff,  defendant  is  lia- 
ble. Canty,  J„  dissenting.— Blomnuist  v.  Chi- 
S?5vM-  &  St-  p-  Ry-  Co.  (Minn.)  62  N.  W.  818. 
60  Minn.  426. 

[e]     (Minn.;    189G.) 

.  Defendant,  in  excavating  a  ditch,  placer] 

the   work   and    the   men    employed   thereon    in 
4  N.W.DIG.— 39 


charge  of  a  foreman  having  general  oversight  of 
the  work,  and  authority  to  employ  and  discharge 
men,  and  to  direct  them  r<  garding  the  work. 
Held,  that  the  negligence  ol  the  foreman  in  or- 
dering one  of  the  men  to  work  at  a  place  of  un- 
usual danger  in  the  ditch,  without  warning  him 
of  the  danger,  was  the  negligence  of  a  vice  prin- 
cipal.—Carlson  v.  Northwestern  Tel.  Exch.  Co. 
(Minn.)  65  N.  W.  914. 
63  Minn.  428. 
If]     (Neb.;    1897.) 

A  section  hand,  who,  with  his  fellow  work- 
men and  the  boss  who  controlled  them,  while 
working  on  the  section,  is  employed  on  a  grav- 
el train  subject  to  the  orders  'of  a  foreman 
having  no  power  to  hire  or  discharge  such 
workmen,  is  not  a  fellow  servant  of  the  fore- 
man.—Union  Pac.  Ry.  Co.  v.  Doyle  (Neb.)  70 
N.  W.  43. 

ler!     (Neb.;    1897.) 

That  an  employe  has  authority  to  hire  and 
discharge  other  employes  is  not  conclusive  that 
he  is  a  vice  principal. — Union  Pac.  Ry.  Co.  v 
Doyle  (Neb.)  70  N.  W.  43. 

th]     (Neb.;    1897.) 

The  best  evidence  that  one  is,  as  to  his 
co-employes,  a  vice  principal,  is  that  they  are 
under  his  supervision  and  control,  and  subject 
to  his  orders.— Union  Pac.  Ry.  Co.  v.  Doyle 
(Neb.)  70  N.  W.  43. 

[i]     (Wis.;    1895.) 

Under  Laws  1889,  c.  438  (Sanb.  <!t  B 
Ann.  St.  §  1810a),  declaring  a  railroad  company 
liable  for  damages  to  an  employe  caused  by  the 
negligence  of  a  "train  dispatcher,  telegraph  op- 
erator, superintendent,  yard  master,  conductor  or 
engineer,  or  of  any  other  employe,  who  has  charge 
or  control  of  any  stationary  signal,  target  point, 
block  or  switch,"  the  word  "superintendent"  ap- 
plies only  to  one  having  to  do  with  the  move- 
ment of  trains  and  cars,  and  does  not  include  the 
foreman  of  a  repair  shop. — Hartford  v.  North- 
ern Pac.  R.  Co.,  64  N.  W.  1033,  91  Wis.  374. 

[J]     (Wis.;    1896.) 

Though,  where  one,  as  superintendent, 
negligently  directs  an  employe  to  work  on  a  log 
deck  with  him,  in  handling  logs  as  the\ 
brought  into  a  sawmill,  without  giving  him  nec- 
essary instructions  as  to  the  danger,  such  negli- 
gence will  be  regarded  as  that  of  the  master, 
yet,  having  himself  voluntarily  taken  part  in  the 
work,  which  was  no  part  of  his  duty  as  superin- 
tendent, a  negligent  direction  of  his  to  the  em- 
ploye while  they  are  working  together  will  bi 
regarded  as  that  of  a  fellow  servant.— Kloch- 
inski  v.  Shores  Lumber  Co.  (Wis.)  67  N.  W. 
934 

93  Wis.  417. 

[If]     (Wis.;    1897.) 

The  "shift  boss  of  a  mine  acts  as  a  vice 
principal  in  directing  a  miner  to  work  at  a 
ceil  a  in  place  without  notifying  him  of  unex- 
ploded  blasts  at  such  place,  the  existence  of 
which  is  known  to  the  boss.— McMauon  v.  Ida 
Min.  Co.  (Wis.)  70  N.  W.  478. 

§  59.   — — .   Superintendent      assisting      in 
work. 

la]     (Mich.;    1896.) 

The  foreman  of  a  room  in  a  car  shop,  who 
works  with  the  men  under  his  charge,  is  a  fel- 
low servant  with  them  as  to  all  acts  which  it  is 
not  the  duty  of  the  master  to  perform;  and  one 
injured  by  his  negligence  while  working  with 
him  cannot  recovtr  from  the  master  on  the 
ground  that  the  foreman  was  vice  principal. — 
Findlay  v.  Russel  Wheel  &  Foundry  Co.  (Mich.) 
66  N.  W.  50. 

[b]     (Wis.;    1895.) 

Where  a  superintendent  goes  outside  his 
duties,  and  as  a  volunteer  assists  an  employe  to 
do  certain  work,  he  is,  as  to  such  work,  a  fellow 
servant  of  the  employe.— Hartford  v.  Northern 
Pac.  R.  Co.,  64  N.  W.  1033,  91  Wis.  374. 
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CO. 


Question   for   jury. 


|a]     (Minn. |    1890.) 

I  i.  r    to   lowPr   an    iron    tank    « 

in-  -I  0  '  build- 

ing   in  truetion,   I 

e  "i  a  hole 
in   the 

l     .|..\\  II.     'I 

rdering 
■d   around    thi 
and  pulley,  in  order 
■   il   wns   slid 
ined  hold     M  nb  rope  by 

which    the    pulley    was    governed.     When    the 

was   partly  down,   il 
order   of    tl  in,   who   bai  Bnub 

:    tin-   men.    and    we 

oul  oi  the 

Dl 

,.,!,  but  before  he  had  ae- 

•     I  :  1  - ,  I .      t0 

as  a   r,  which  one  of  the  men   \ 

jurcl      Held    that  whether  the  B 
result    of   negligence    of    the    foreman 

Abel  v.  Butler-Ryan  Co. 
W.  205. 
il, I     (Minn.;   isiu;.i 

The     i  I'  i  'i    Eo  -man  of  del  fac- 

tory   noticing  that  the  power  wae 
threw  ou1  the  elevator  clutch  so  as  to  give  more 

i  to  other  departments,  and  after  notifying 
the  engineer  of  the  trouble,  threw  the  clutch  in. 
thus  turning  the  power  on  again,  and  as  a  re- 
sult injuring  an  employe  then  working  al  the 
elevator  Held,  that  defendant  could  not 
plain  thai  the  court  left  to  the  jury  the  qn 
whether  i'  in  throwing  on  the 

waa  ,;  of  his  .liny  hi  superintend- 

ence or  "as  acting  as  a  fellow  servant   ol   the 
injured    employe.— Hess    v.    Adamant    Manuf  g 
Co.  of  America  (Minn.)  68  N.  W.  f74. 
[c]     (Minn.;   1S97.) 

Whether  the  chief  engineer  of  an  electric 
company,  having  charge  of  all  the  men  em 
alu.ut  tin-  plant,  was  a  vice  principal  m  direct- 
ing a  "wiper"  in  the  engine  room,  assisted  by 
other  laborers,  in  loading  a  boiler  upon  a  truck, 
was  a   question   for  the  jury.—  Johnson    v.   Mill- 

olis  General  Electric-  Go.  (Minn.)  69  N.  W  . 
713. 

[,1]      (Minn.:    189T.) 

Defendant's  foreman,  having  charge  of  all. 
the  men  employed  about  the  plant,  while  di- 
recting them  in  loading  a  large  cylindrical  boil- 
er upon  a  truck,  ordered  the  plaintiff,  after  the 
boiler  had  bi  en  rolled  on  the  truck  from  the  top 
of  a  pile  of  other  boilers,  to  go  between  the 
truck  and  the  other  boilers  and  remove  one  of 
the  skids,  at  the  same  time  ordering  another 
laborer  to  remove  the  other  skid,  the  boiler  not 
having  been  blocked  or  otherwise  secured  upon 
the  truck.  The-  weight  of  the  boiler  had 
caused  the  wheels  of  the  truck  next  to  the  pile 
of  boilers  to  sink  into  the  ground,  and  when 
the  skids  wire  removed  the  boiler  rolled  off, 
and  injured  plaintiff.  MM,  that  the  question 
whether  the  accident  was  caused  by  the  fore- 
man's negligence  was  for  the  jury-— Johnson  v. 
Minneapolis  General  Electric  Co.  (Minn.)  69  N. 
\Y.  T13. 

§   61.    Nature    of    common    service — Rail- 
way employes. 

[a]  down:    18960    .  .    ' 

An  employe  operating  a  machine  in  defend- 
ant's shops  is  a  fellow  servant  of  a  machinist 
engaged  in  placing  shafting,  though  not  under 
control  of  same  foreman.— Treka  v.  Burlington, 
C.  R.  &  N.  Ry.  Co.  (Iowa)  69  N.  W.  42J. 

[b]  (Mich.;    1*95.) 

In  an  action  against  a  railroad  con 
for  the  death  of  a  brakeman,  resulting  from  de- 
fects in  the  track,   where  it  appeared  that  the 


road  m 

cident,  it  wn^  proper  to  refuse  to  charge  thnl 
led  to  n  pair  the  track  - 

hi    v. 
I    .  i  88  N.  W.  I 

|.  I     iiliiui.:    1808.1 

A  i  rack  re]  i  by  an  el 

i 
.  the  company,  and  ' 

failure  of  the  hitler  to  give   timely    warning  of 

— Lundquist    v.   liuluih   St.   By.   Co.   (Minn.)  ffi 
N.   \V. 
1<IJ     (Neb. |    iwir,.i 

a  engaged  in  running  the  same 
i rain  are  fellow  servants.-  I  il.  &  Q.  R. 

Co.  v.  Howard  (Neb.)  63  N.  \V. 
45  Neb.  570. 
[el     (Wen.  |   1896.) 

Oil   crew   ai 

engineer  in  charge  of  a  locomotive  draw 

ted  with  the  work  of  tbj 

tion    men    are    not    fellow    servants    within    the 
rule   forbidding  a    p 
1  ■    negligence 

i.  Railroad  Co.  v.  Krickson  (1894)  59  N. 
\V.  347,  dl  Neb.  1,  followed.— Omaha  &  R.  V. 
R.  Co.  v.  Krayenbuhl,  67  N.  W.  447.  48  Neb. 
553. 

m     i\Vi«.:    IN!..-,., 

A   cai  and  a  switchman  are  lei- 

i-vants.  -Smith  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  65  N.  W.   183,  01  Wis. 


62. 


Miners. 


[a]     (Mich.:    1895.) 

Plaintiff  wa 


as  employed  to  load  onto  cars 
and    remove    from    a    mine   the   ore   as   it 
brought  to  the  floor  by  the  miners.      It  was  the 
practice  re  spaces  were  cleared  of 

ore,  to  suppi  it  the  root'  by  timbers  put  in  on 
notice  from  the  miners  or  through  the  shift 
boss.  Before  a  newly-opened  space  had  been 
put  in  condition  for  the  timber  men,  and  I 
they  were  notified  that  their  services  were  re- 
quired, plaintiff  was  injured  by  ore  falling  from 
the  roof.  There  was  evidence  that  too  large 
a  space  had  been  mined,  and  that  just  before 
the  accident  the  foreman's  attention  had  been 
called  to  the  roof,  and  he  said  that  it  was  all 
right.  //<''/  that,  if  there  was  any  negligence, 
it  was  that  of  a  fellow-servant.— Beta ia  v.  Au- 
rora Iron  Min.  Co.  (Mich.)  64  N.  W.  335. 
[1»]     (Mich.;    1S90.) 

A  shift  boss  of  miners  is  a  fellow  serv- 
ant of  a  trammer.— Petaja  v.  Aurora  Iron  Min. 
Co.  (Mich.)  66  N.  W.  951. 

§   63.    Liability  of  master  for  negligence, 
ta)     (Iowa;    lSJMi.) 

Plaintiff,  while  working  near  a  scaffold, 
was  injured  by  the  falling  of  a  plank  which  a 
fellow  servant,  working  on  the  scaffold,  had  not 
fastened,  and  the  fall  of  which  was  caused  by 
a  crooked  ladder,  used  in  mounting  the  scaffold. 
being  placed  against  it  instead  of  a  trestle. 
There  were  other  ladders,  in  perfect  condition. 
which  might  have  been  used.  BFeW,  that  the 
master,  having  furnished  suitable  trestles  and 
planking  for  the  scaffold,  v  de.— Trcka 

v.  Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa)  69  N. 
W.  422. 

lb]     (Mich.;    1S94.) 

Plaintiff  was  employed  by  defendant,  a 
builder  of  steel  vessels,  to  go  over  the  work  and 
supply  omitted  rivets  after  the  riveters  of  the 
.  of  a  vessel  were  through,  and  was  in- 
jured bv  the  breaking  of  a  scaffold.  Hi 
the  carpenters  who  built  the  scaffold  were 
tinuouslj  employed  by  defendant,  and.  through 
their  respective  foremen,  were  under  the  supcr- 

of  one  superintendent,  together  with  ar- 
tisans of  the  various  other  trades    among  which 
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the  work  was  apportioned.  Edd,  that  defend- 
ant was  nut  liable  fur  plaintiff's  injury,  it  be- 
ing occasioned  by  the  negligence  of  a  fellow 
servant.  —  Beesley  v.  F.  W.  Wheeler  &  Co. 
(Mich.)  61  X.  W.  658. 
103  Mich.  196. 

[c]  (Minn.;    1807.) 

Because  one  is  told  by  his  employer  to  do 
whatever  another  employe  tells  him  to  do  in 
i-nmpleting  certain  work  he  does  not  necessarily 
cease  to  be  a  fellow  servant  of  such  other. — 
Lundberg  v.  Shevlin-Carpenter  Co.  (Minn.)  70 
N.  W.  1H78. 

[d]  (Wis.;    1S94.) 

A  master  is  not  liable  to  an  employe  for 
an   injury  resulting  solely   from  a  coeniploye's 
ence. — Craven  v.  Smith  (Wis.)  61  N.  W. 
317,  SO  Wis.  119. 
tej     (Wis.;    1893.) 

When  the  negligence  of  a  fellow  servant 
of  a  deceased  appears  to  have  caused  the  acci- 
dent, and  there  is  no  sufficient  evidence  of  any 
gence  on  the  part  of  the  employer,  the  em- 
r  is  not  liable.— Peterson  v.  Sherry  Lumber 
Co.  (Wis.)  02  N.  W.  948. 
90  Wis.  83. 

§  64.  Incompetency   of  fellow   serv- 
ants. 

(a]  (Iowa.;   1S97.) 

A  railroad  company  is  not  liable  for  the 
malpractice  of  its  surgeons  in  treating  injured 
employes  where  it  exercises  due  care  and  dili- 
to  select  surgeons  who  are  reasonably 
competent. — Maine  v.  Chicago,  B.  &  Q.  R.  Co. 
(Iowa)  70  X.  W.  630. 

[b]  (Mich.;    1S93.) 

H..  a  boy  of  16.  of  average  size  and  appar- 
ent strength,  had  been  employed  by  the  side  of 
plaintiff  as  shifter  to  molders,  and  for  six  months 
had  performed  the  work  satisfactorily.  His  arm 
had  been  broken  some  years  before,  and  was 
crooked,  but  this  fact  was  not  known  to  L..  a 
vice  principal  of  defendant  corporation,  who  di- 
rected the  shifters  where  to  go  to  work.  On  the 
morning  of  the  accident  to  plaintiff.  H.  told  L. 
liar  he  was  not  strong  enough  to  do  the  work. 
II.  testified  that  his  arm  was  in  its  customary 
condition  that  morning,  and  that  he  was  feeling 
as  strong  as  usual.  Boys  of  16,  of  average  size 
and  strength,  were  admitted  to  be  competent  to 
do  such  work.  Hill,  that  L.  bad  the  riirht  to 
assume  that  he  was  dealing  with  a  boy  of  aver- 
-tiength.  and  that,  notwithstanding  H.'s 
si  tement.  he  was  justified  in  instructing  H.  to 
0  work. — Jungnitsch  v.  Michigan  Malleable 
Iron  Co.  (Mich.)  KIN.  W.  296. 
105  Mich.  270. 
Ic]     (Mich.;    1896.) 

Where  the  work  to  be  done  requires  only 
sufficient  strength  and  a  moderate  degree  of  in- 
telligence, the  employer  must,  in  selecting  serv- 
ants, exercise  only  that  reasonable  care  which  an 
ordinarily  careful  man  exercises  under  similar 
circumstances,  and  not  such  care  as  will  reduce 
the  danger  of  accident  to  a  minimum.— Jung- 
nitsch v.  Michigan  Malleable  Iron  Co.  (Mich.)  63 
X.  YV.  296. 

105  Mich.  270. 
[d]     (Minn.;    1S9C.) 

Where  a  master  knowingly  retained  a 
careless  and  negligent  servant,  as  a  result  of 
whose  subsequent  negligence  a  co-servant  was 
injured,  the  master  was  liable  for  the  injuries. 
—Smith  v.  E.  W.  Backus  Lumber  Co.  (Minn.) 
67  N.  W.  358. 

64  Minn.  447. 

§   65.   Acts  or  omissions  constituting  neg- 
ligence 
[a]     (Minn.;    1SOG.) 

In  order  to  lower  an  iron  tank  weighing 
4.000  pounds  from  the  first  floor  of  a  building, 
in  ll'O  course  of  construction,  to  the  basement, 
skids  were  laid  from  the  edge  of  a  hole  in  the 
floor  to  the  ground  beneath,  on  which  the  tank 


I  was  to  slide  down.  Two  foremen  empl 
defendant  in  the  construction  of  the  bu 
then  appeared,  one  of  them  ordering  a  chain 
to  be  placed  around  the  tank,  to  be  attached 
to  a  block  and  pulley,  in  order  to  control  the 
tank  while  it  was  sliding,  and  one  of  the  fiotre- 
men  retained  hold  of  the  snub  rope  by  which 
the  pulley  was  governed.  When  the  tank  was 
partly  down,  it  was  stopped  by  the  order  of 
the  foreman,  who  handed  the  snub  rope  to  one 
of  the  men,  and  went  forward,  ordering  cer- 
tain skids  to  be  taken  out  of  the  way.  Several 
men  went  to  the  basement  to  obey  the  order, 

i  and  after  the  foreman  saw  that  the  skids  were 
removed,  but  before  he  had  ascertained  wheth- 
er any  of  the  men  had  gotten  out  of  da 
he  ordered  the  tank  to  be  lowered,  as  a  result 
of  which  one  of  the  men  was  injured.  Held, 
that  whether  the  accident  was  the  result  of 
negligence  of  the  foreman  was  a  quest  km 
the  jury. — Abel  v.  Butler-Ryan  Co.  (Minn.)  OS 
X.  W.  205. 

[b]     (Wis.;    1895.) 

Where  a  complaint  by  a  brakeman  for 
personal  injuries  is  founded  on  the  engineer's 
negligence,  proof  that,  when  plaintiff  was  readj 
to  couple  standing  cars  with  others  approaching, 
he  signaled  the  engineer  of  the  engine  which 
had  been  attached  to  the  approaching  cars 
as  to  their  speed,  supposing  that  the  engine 
was  attached  to  the  cars,  and  that,  owing  to  the 
speed  at  which  the  car  approached,  he  was  in- 
jured, is  not  sufficient  to  sustain  a  finding  that 
the  injuries  were  due  to  the  engineer's  negli- 
gence, where,  when  the  signal  was  given  by 
plaintiff,  the  approaching  cars  had  been  detach- 
ed from  the  engine,  and  it  was  then  the  head 
bvakeman's  duty  to  regulate  their  speed. — Lag- 
age  v.  Chicago  &  X.  W.  Ry.  Co.  (Wis.)  65  N. 
W.  165,  91  Wis.  507. 

§   66.    Statutory      liability      of      railroad 
company. 

la]     (Iowa;   1895.) 

Code,  §  1307,  providing  that  railroad  com- 
panies shall  be  liable  to  their  employes  for  dam- 
I  ages    resulting    from   the   negligence   or    willful 
i  wrongs  of  their  agents  and  servants,  renders  theui 
I  so  liable  to  any  employe  engaged  in  work  which 
]  exposes  him  to  the  dangers  peculiar  to  the  opera- 
tion of  a  railroad. — Keatley  v.  Illinois  Cent.  R. 
Co.  (Iowa)  03  X.  W.  560. 

[bl     (Iowa;    1895.) 

Under  such  statute,  a  railroad  company  is 
liable  for  the  death  of  an  employe  who,  while  en- 
gaged in  building  a  retaining  wall  along  the  em- 
bankment, was  killed  by  the  wreck  of  a  freight, 
train,  resulting  from  the  negligence  of  an  engineer 
in  running  the  train  at  a  high  rate  of  speed  across 
an  adjacent  unfinished  bridge. — Keatley  v.  Illi- 
nois Cent.  R.  Co.  (Iowa)  63  X.  W.  560. 

[cl     (Iowa;    1897.) 

The  applicability  of  Code,  §  1307,  to  an  em- 
ploye, depends  on  the  nature  of  the  hazards  to 
which  Ke  is  actually  exposed;  not  of  those 
which  may  have  been  contemplated  in  his  em- 
ployment.— Canon  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Iowa)  70  X.  W.  755. 

[d]     (Iowa:    !S!)7.» 

A  car  inspector  required  to  go  between  an  1 
under  cars  is  exposed  to  hazards  peculiar  to  fh  ■ 
operation  of  a  railroad,  within  Code,  §  1307, 
making  railroad  companies  liable  to  their  em- 
ployes for  the  negligence  of  fellow  servants; 
and  recovery  can  be  had  for  the  death  of  an  in- 
spector killed  by  the  negligent  running  of  cars 
against  the  train  under  which  he  was  working. 

I  m  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 

70  X.  W.  755. 

£e]     (Minn.;    1S95.) 

Where  a  wiper  employed  in  a  railroad 
roundhouse  is  injured  while  assisting  in  straight- 
ening a  cable  used  to  pull  a  plow  in  unloading 
gravel  from  cars  in  repairing  the  track,  he  is  in- 
jured by  exposure  to  hazards  peculiar  to  the  re- 
pair  and    operation    of   railroads,    within    Gen. 
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I  8,    ii'  ipnnies 

liable  for  the  i 

such  <  i  les.     \ i'  -M.  .V  St  P.  Ky. 

Co.  (Minn.)  02  N    W.  386. 
60  .Minn.  319, 
i  r  j    raiinu.i  isos.) 

Laws    1887,  o.   13,   providing   that 
railroad  corporal  ion  ■>»  aing  and 
a  railroad  in  Minnesota  shall  be  liable  for  dam- 

lined  by  an  agent  or  servant  thi 
the  negligence  oi   any  other  agent  or  servant, 
does    i  in  ;i   street  rai  poration 

a  ■  by  cable,     Funk   v.   St.   Paul 
City  By.  ('...  (Minn.)  S3  N.  \V.  H  I 
i.i  Minn.  435. 

Ik]     (Minn.)    1895.) 

A  wiper  in  a  roundhouse,  Injured,  while 
assisting  in  coaling  an  engine,  bj    the  ei 
being  negligently  moved   I 
injuri  d  by  reason  ol 

railroading,  within  Gen.  St.  1894,  5  UTi  H .  re- 
lating to  fellow  servants. — Uikkelson  v.  Trues- 
dale   (Minn.)   65   V   W.   260. 

68  Minn.  137. 

[lit     (Minn.  |    1895.) 

A  receiver  operating  a  railroad  under  di- 
rection  of  a  court  of  equity  is  within  Con.  St. 
1891,  §  2701,  relating  to  fellow  servants,  and 
is  hence  liable  to  an  employe1  injured  by  the 
ence  of  a  coemploy6. — Mikkelson  v.  Trues- 
dale  (Minn.)  65  N.  W.  260. 
('.:;  Minn.  137. 

II]     (Minn.;   1895.) 

One  employed  by  a  railroad  eompany  in 
stock  yards,  whose  duty  was  to  stop  from  a 
high  platform  t"  tin'  tops  of  ears  as  they  came 
opposite,  and  pull  bundles  of  hay  on  them  from 
the  platform,  and  who  was  injured  through 
obeying  the  directions  of  the  conductor  of  the 
train,  under  whose  direction  the  hay  was  so 
loaded,  to  step  from  the  platform  to  the  top  of 
a  ear  passing  at  too  great  a  rate  of  speed  to 
enable  him  to  step  to  it  with  safety,  which  fact 
was  unknown  to  him,  by  reason  of  inexperi- 
ence and  of  the  darkness,  was  injured  through 
exposure  to  the  hazards  of  railroading,  within 
Gen.  St.  1894,  §  2701,  relating  to  fellow  serv- 
ants.— Leier  v.  Minnesota  Belt-Line  Railway  & 
Transfer  Co.  (Minn.)  05  X.  W.  269. 
63  Minn.  203. 
Ij]     (Minn.s    1S9G.) 

Plaintiff,  with  others,  was  employed  as 
a  sectionman  in  repairing  defendant's  main 
track,  by  taking  up  rails,  putting  in  new  ties, 
and  then  replacing  the  rails.  The  work  had  to 
be  done  with  great  and  extraordinary  haste,  in 
order  to  avoid  danger  to  trains  that  were,  or 
might  be,  approaching.  While  engaged  in  per- 
forming this  work  with  this  degree  of  haste, 
and  while  he  and  another  sectionman  were  car- 
rying a  heavy  iron  rail,  plaintiff  was  injured  by 
his  fellow  servant's  negligently  releasing  his 
hold  on  the  rail  and  letting  it  fall.  Held,  that 
plaintiff's  employment  involved  an  element  of 
hazard  or  danger  which  contributed  to  the  in- 
jury, and  which  was  peculiar  to  the  "railroad 
business,"  and  that,  therefore,  Gen.  St.  1894,  § 
2701,  making  railway  companies  liable  to  their 
servants  for  the  negligence  of  their  fellow  serv- 
ants, applied. — Blomquist  v.  Great  Northern 
Ry.  Co.  (Minn.)  67  N.  W.  804. 

Ik]      (Wis.;    ls!>r..i 

Under   Sanb.  &  B.   Ann.   St.  §  ISlOa,  a 
railroad  company  is  liable  for  injuries  caused  by 
fellow  servants. — Promer  v.  Milwaukee,  L.  S.  & 
W.  Ry.  Co.  (Wis.)  63  N.  W.  90. 
90  Wis.  215. 
II]     (Wis.;    1895.) 

Under  Laws  ]Sf>3.  c.  220.  which  makes  a 
railroad  company  liable  for  injuries  to  any  em- 
ploye, through  the  negligence  of  another  em- 
ploye, without  contributory  negligence  on  his 
part,  while  he  is  engaged  "in  operating,  running, 
riding  upon  or  switching,  passenger  or  freight  or 
other  trains,  engines  or  cars,  and  while  engaged 
in  the  performance  of  his  duties  as  such  em- 


<:i    into   the 

hi.  &  St.  P    I;      ' 

<;;.  N.  w.  L£ 

I  in  I     i  w  , 

In   an   action    lor   injuries   to  a   brakeman 
received  in  Itch  engine 

i  eer  on   the  i  i  cine  t<  Id   the   :•  i    that 

he  could  make  the  station  before  the  arrii 

the    train,    and    it    appeared    that    ho    was    ii,    a 
position  to  see  further  down  the  track  than  the 

could    without 
main    track.      //<  /■■' 
ligent    within    Sanb.    &     P.    Ann.     Si 

v,  hich  made  defi  adani  liable  In  case  the  I 

!t    v.    .Milwaukee  &   S.   Ry.   Co.    lUn.|   69 
N.  W.  63. 

In]     <Ui>..:    1*97.) 

Under   I.  -iking  rail 

companies  liable  for  injuries  to  "any  em] 
through     tin  .  nee   ..f    another   ■•! 

it  contributory  negligence   on    his   part, 

while  he  is  engaged  in  "operating,  running,  rid- 
ing upon,  or  switching"  cars,  such  a  company  is 
liable  to  a  freight  handler  who  was  negligently 
run  into  by  an  engine  while  he  was  push 
car  to  the  freight  u<  use  by  direction  of  his  bu- 
Iv'ii  '- .  Chicago,  M.  &  St.  P.  By.  Co. 
(Wis.)  09  N.  W.  997. 


V.   ASSUMPTION  OF  RISK  BY 
SERVANT. 

§   67.    Dangers     incident     to     nature      of 
work. 

la]     (Nell.:    1895.) 

A  rivet  heater  employed  by  a  bridge 
company  at  a  forge  placed  on  planks  laid  on 
the  framework  of  the  upper  portion  of  a  via- 
duct in  course  of  construction,  who  was  re- 
quired, in  his  employment  to  descend  to  the 
ground  to  get  coal  with  which  to  supply  the 
forge,  assumed  the  risk  attending  his  walking 
along  a  stringer  between  the  forge  and  the 
point  where  the  ladder  was  situated  by  which 
he  descended. — Dehning  v.  Detroit  Bridge  & 
Iron  Works,  65  N.  W.  186,  46  Neb.  56  i. 

lb]     (Wis.;    lS!>.-..> 

The  risk  consequent  upon  the  failure  of 
the  master  to  prope-ly  discharge  his  duty  to 
the  servant  is  not  a  risk  incident  to  his  employ- 
ment.— Promer  v.  Milwaukee,  L.  S.  &  W.  Ry. 
Co.  (Wis.)  63  N.  W.  90. 
90  Wis.  215. 

Ic]     (Wis.:    1896.) 

An  employe  cannot  be  deemed,  as  matter 
of  law,  to  have  assumed  the  risk  of  being  in- 
jured from  falling  over  piles  of  ashes  four  to 
eight  inches  high  on  the  track  in  going  between 
cars  to  make  a  coupling,  where  he  did  not  know 
of  their  existence,  and  at  the  time  they  were  par 
t Lilly  covered  with  ice  and  snow,  and  the  day 
was  dark  and  sleety. — Kennedy  v.  Lake  Supe- 
rior Terminal  &  Transfer  Ry.  Co.  (Wis.)  00  N. 
W.  1137. 

93  Wis.  32. 

§  68.    Reqnest  by  servant  to  be  kept  at 
work. 

(Wis.;    1S95.) 

The  fact  that  a  sawmill  hand  requested 
the  manager,  after  he  had  been  for  some  time 
employed  as  an  oiler,  to  retain  him  in  that  capaci- 
ty, does  not  show  that  he  represented  himself  as 
competent  for  such  work,  and  assumed  all  risk, 
there  being  no  evidence  that  he  was  retained  at 
such  work  on  account  of  his  request. — Guinard 
v.  Knapp,  Stout  &  Co.  Company  (Wis.)  62  N. 
W.  025. 

90  Wis.  123. 
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§  69.    Dangerous  methods  of  work. 

[a]  (Mich.;    1895.) 

Wheie  a  farm  laborer,  being  directed  to 
take  ensilage  from  a  silo  by  working  from  the 
bottom,  undermines  the  pile,  and  is  injured  by 
its  lulling  upon  him,  he  cannot  recover,  having 
assumed  the  risk. — Welch  v.  Brainard  (Mich.) 
65  N.  W.  667. 

[b]  (Wis.;    1897.) 

When  an  employer  provides  a  safe  way, 
which  is  known  to  the  employe,  for  repairing 
a  machine,  the  latter's  choice  of  a  different  way 
is  at  his  own  risk. — Rysdorp  v.  G-eorge  Pank- 
ratz  Lumber  Co.  (Wis.)  70  N.  W.  677. 

§  70.    Risk  outside  scope  of  employment. 

[a]  (Mich.;    189G.) 

One  employed  in  a  car  factory  to  do  gen- 
eral work,  such  as  carrying  timbers,  painting, 
and  lifting,  is  within  the  line  of  his  employment 
when  assisting  to  hoist  car  bodies  on  their 
trucks  by  means  of  block  and  tackle  machin- 
ery.—Fiudlay  v.  Russel  Wheel  &  Foundry  Co. 
(Mich.)  66  N.  W.  50. 

[b]  (Minn.;    189      ' 

Where  plaintiff  testified  that  he  was  em- 
ployed by  the  foreman  of  the  press  room  to  as- 
sist in  putting  in  a  new  press,  and  to  work 
about  the  press  room,  and  that  while  working 
about  the  new  press  the  pres-man  of  another 
press  in  the  same  room  directed  that  plaintiff 
hand  him  an  electric  hand  lamp  under  the  lat- 
ter press,  and  in  doing  so  plaintiff  was  injured, 
whether  plaintiff  acted  within  the  scope  of  his 
employment  was  for  the  jury. — Vover  v.  Dis- 
patch Printing  Co.  (Minn.)  6-1  N.  W.  1138. 

62  Minn.  393. 
[C]     (Minn.;    1895.) 

A  carpenter,  working  on  a  scaffold,  with 
others,  in  attempting  to  place  one  end  of  a 
heavy  beam  in  a  mortise,  could  not  recover  for 
injuries  received,  through  the  slipping  and  falling 
of  the  beam  on  the  scaffold,  so  as  to  break  the 
latter  down. — Smith  v.  Tromanhauser  (Minn.) 
65  N.  W.   144. 

63  Minn.  98. 


§  71. 


Compliance  with  commands. 


Taj     (Mich.;    1S9C.) 

A  laborer  of  a  section  gang,  performing 
labor  outside  of  his  employment,  the  dangers 
of  which  are  obvious,  though  such  labor  was 
performed  under  the  fenr  of  being  discharged 
if  he  failed  to  do  so.  cannot  recover  for  injuries 
due  to  the  negligence  of  his  foreman,  on  the 
ground  that  the  section  boss,  in  directing  a  serv- 
ice outside  of  the  scope  of  the  employment,  rep- 
resented the  master,  and  the  laborer,  by  con- 
senting to  perform  the  work,  did  not  assume  the 
risk.— Gavigan  v.  Lake  Shore  &  M.  S.  Ry.  Co. 
(Mich.)  67  N.  W.  1097. 
[bj     (Wis.;   1S95.) 

One  employed  by  the  owner  of  a  railroad 
to  repair  a  bridge  under  which  the  road  runs, 
knowing  that  trains  would  be  operated  during 
the  work,  and  that  it  would  be  necessary  to 
work  on  the  track,  and  clear  it  of  timber  when 
a  train  approached,  who,  when  a  train  running 
18  miles  an  hour  had  approached  to  within 
80  feet  of  him,  undertook,  at  the  call  of  the 
engineer,  to  remove  a  skid  from  the  track,  can- 
not recover  for  injuries  from  being  struck  by 
tin'  train.— Writt  v.  Girard  Lumber  Co.  (Wis  ) 
65  X.  W.  173,  91  Wis.  496. 

§   72.    Inexperienced      or      youthful      em- 
ployes. 
(Wis.;    1896.) 

The  tact  that  an  employe,  injured  by  the 
alleged  negligence  of  his  employer,  is  a  minor, 
does  not  require  the  question  of  his  assumption  of 
risl-  to  be  submitted  to  the  jury,  where  it  plainly 
apt'  ars  from  undisputed  evidence  Cnsev  v 
Railway  Co.  (1895)  62  N.  W.  624,  90  Wis.'  113, 
followed.    Luehke  v.   Machine  Works  (1894)   60 


N.  W.  711,  SS  Wis.  442,  distinguished.— Herold 
v.  Pfister,  66  N.  W.  355,  92  Wis.  417. 

§   73.   Defective  or  dangerous    machinery, 
appliances,  or  places. 

[a]  (Minn.:    1897.) 

Plaintiff,  who  had  been  employed  as  a  car- 
penter in  putting  up  wires  for  defendant  for  a 
year,  stepped  on  a  box  given  him  by  defend- 
ant's superintendent  to  reach  a  wire,  and  was 
injured  by  the  breaking  of  the  box.  Held,  that 
he  assumed  the  risk  of  using  the  box. — Soutar 
v.  Minneapolis  International  Electric  Co. 
(Minn.)  70   N.   W.   796. 

[b]  (Wis.;    1894.) 

The  test  as  to  the  assumption  of  the  risk 
by  an  employe  who  uses  a  dangerous  machine 
is  whether  an  ordinarily  prudent  person  of  his 
age  and  experience,  under  like  circumstances, 
would  have  appreciated  the  danger. — Craven  v. 
Smith,  61  N.  W.  317,  89  Wis.  119. 

Ic]     (Wis.;    1895.) 

Where  plaintiff  had  received  instruction 
sufficient  to  put  him  on  his  guard,  and  enable 
him  to  comprehend  the  risk  of  being  caught  in  a 
gearing,  he  must  be  presumed  to  have  appre- 
ciated the  risk  of  such  injur?. —  Thompson  v. 
Edward  P.  Allis  Co.,  62  N.  W.  527,  89  Wis. 
523. 

Id]     (Wis.;    1895.) 

Where  a  n.an,  35  years  old.  not  shown  to 
lack  ordinary  intelligence,  is  set  to  work  at 
a  machine  with  two  circular  saws  projecting 
from  its  top.  unguarded,  and  partly  concealed 
by  boards,  he  cannot  recover  for  injury  re- 
ceived by  falling  on  the  saws  by  reason  of  the 
poor  footing,  caused  by  the  accumulation  of 
sawdust  on  the  floor,  though  he  was  inexpe- 
rienced in  the  business,  and  was  not  instructed 
or  warned  as  to  the  dangers,  they  being  obvi- 
ous, and  assumed  by  him. — Hazen  v.  West  Su- 
perior Lumber  Co.,  64  N.  W.  857,  91  Wis. 
208. 

[e]     (Wis.;    1895.) 

Plaintiff,  a  boy  of  16  years,  whose  prin- 
cipal duty  was  to  oil  machinery,  when  not  in 
motion,  in  defendant's  sawmill,  was  injured  by 
a  revolving  wheel,  while  attempting  to  remedy 
a  hot  box.  It  appeared  that,  though  plaintiff 
was  familiar  with  machinery  in  sawmills,  the 
work  was  performed  at  night,  that  the  box 
about  which  he  was  engaged  was  almost  out  of 
his  reach,  and  that  the  unguarded  wheel  was 
near  to  the  box.  Held,  that  it  could  not  be  said, 
as  a  matter  of  law,  that  plaintiff  assumed  the 
risk.— Kucera  v.  Merrill  Lumber  Co.  (Wis.)  65 
N.  W.  374,  91  Wis.  637. 

ItJ     (Wis.;    1890.) 

A  servant  girl,  16  years  of  age,  of  rea- 
sonable intelligence,  cannot  recover  for  an  injury 
caused  by  tripping  over  steam  pipes  laid  on  the 
Boor  of  her  employer's  kitchen,  and  covered  with 
boards  in  the  form  of  an  inverted  V.  rising  two 
inches  above  the  floor,  where  she  knew  of  the  ob- 
structions, and  had  passed  over  them  for  several 
months  prior  to  the  accident.— Herold  v.  Pfister 
(Wis.)  66  N.  W.  355. 
92  Wis.  417. 


74. 


Operation  of  railroads. 


[a]     (lovin:   1896.) 

Recovery  for  death  of  a  brakeman,  alleg- 
ed to  have  been  due  to  the  negligence  of  de- 
fendants iu  permitting  cobblestones  to  accu- 
mulate on  the  tracks  in  a  switch  yard,  is  not  pre- 
cluded on  the  ground  that,  the  brakeman  assum- 
ed the  risk  therefrom,  because  he  was  aware 
that  the  gravel  trains  from  which  the  stones 
fell  were  in  the  yard,  where  it  appears  that  de- 
cedent went  to  work  a',  midnight,  and  that  the 
company  was  accustomed  to  clear  off  the  stones 
that  would  fall  from  the  cars  from  time'to  time. 
—Fish  v.  Illinois  Cent.  R  Co.  (Iowa)  65  N.  W. 
995. 
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1  ••  J      lHli'li.;      1- 

Where,   iii  an  action   kg  iilroad 

company    tor  death   oi   an   en 

■  d  by  made 
pound,  on  which  one  Bide  of  a  i 
ed  track  was  placed,  gii  li  is  "" 

disputed     evidence     that     the     saperinti 
warned  the 

engine  started  over  the  track,  and  that  the  de- 
ceased, n  hen  told  by  the  i  to  take  bit 
propel                            b,  si  Id,  on  looking  at  the 

"(  Hi,  this  is  nil  right/'  .'i   verdict 
be  directed  for  defendant.     Niles  v.  Minneapa 

P.  &  S.  s.  M.  By.  Co.  (Mich.)  65  N.  W. 
103. 
[o]     (Mich.)    L896.) 

i  atl  ie  guards  I  oi  1  used  on 

all,  railroads,  the  danger  of  inloyea 

. .  r  them  is  one  of  1 1 
sumed  risks  of  the  employment.—  Fuller  v.    Luke 
Shore  &  M.  &..B  Kch.)  86  N.  W.  593. 

I  <l  I     (Minn.)    1895.) 

In  :i  cold  climate,  railroad  employee  as- 1 
same  the  risks  incident  to  the  accumulation  of 
snow  and  ice  on   the   tracks.— I.awsuii   v.   '1  i  in  ^ 
dale  (Minn.)  S2  X.  W.  540. 
CO  Minn.  410. 

Ie]     (Wit.:     ISOO.) 

A  section  hand',  whose  duties  required 
him  to  ride  over  the  road  on  a  hand  car.  and  who 
had  been  notified  by  the  company,  and  of  his 
own  knowledge  knew,  that  "wild  trains  were 
frequently  run  over  the  road  at  a  high  rate  of 
speed,  assumed  the  risk  of  injury  from  being  run 
Into  by  one  of  those  trains,  running  at  a  high 
rate  of  speed,  on  a  foggy  morning. — llinz  v. 
Chicago.  B.  &  N.  R.  Co.  (Wis.)  66  N.  W.  71S. 
93  Wis.  10. 

[f]      (Wis.;    1S97.) 

A  railroad  employe  working  in  a  yard  does 
not  assume  any  risk  arising  from  the  defective 
condition  or  insufficient  blocking  of  a  guard 
rail.  Curtis  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
70  X.   W.  665. 

S   75.   Promise   by  master  to   remedy 

defect  or  remove  danger. 

la]     (Minn.;    189C.) 

Where  a  motorman,  on  discovering  that 
a  short  piece  of  rail  had  been  broken  off  at  a 
curve,  and  was  held  in  place  only  by  spikes, 
the  heads  of  which  had  become  detached,  noti- 
fied his  employer,  who  promised  to  have  the  de- 
fect repaired.'  he  did  not.  by  remaining  in  the 
emplovment,  assume  the  risk. — Harris  v.  Hew- 
itt (Minn.)  65  NT.  W.  1085. 
04  Minn.  54. 

[b]     (Minn.;    1896.) 

Where  an  employe  in  a  sawmill  was  in- 
jured because  of  defective  lights,  of  which  he 
had  frequently  complained,  and  the  master  had 
repeatedly  promised  that  the  defect  should  be 
remedied,  the  servant  did  not  assume  the  risk, 
in  continuing  in  the  employment  in  expectation 
that  the  licrhts  would  be  properly  fixed.— Smith 
v.  E.  W.  Backus  Lumber  Co.  (Minn.)  07  X".  W. 
35S. 

64  Minn.  447. 

§   76.    Knowledge  by  servant  of  defect  or 
danger. 

la]     (Iowa;    1895.) 

Plaintiff,  an  employe  in  defendant's 
brick  yards,  climbed  up  on  a  derrick-  used  to 
support  the  shovel  which  took  the  clay  from 
the  banks,  to  remove  with  a  pick  a  part  of  the 
bank  which  was  left  overhanging  by  the  work 
of  the  shovel.  He  knew  the  condition  of  the 
bank,  and  had  previously  used  a  pick  in  the 
same  manner.  While  in  such  a  position  thai 
any  portion  of  the  bank  loosened  by  his  pick 
would  necessarily  fall  on  him,  he  was  injured 
bv  a  portion  sc  loosened.  II  Id,  that  he  cannot 
recover.— Michaelson  v.  Sergeant  Bluffs  &  S.  C. 
Brick  Co.  (Iowa)  62  N.  W.  15. 


Ihj    (Inrai   1898.) 

An  ei  ound,  from  the  nature 

at  his  pel 
;  a  couplit 
illy  dangerous,  and  d 

aably  nrui  ireful 

man.  he  should  h  ive  known  il  at  it  wai  in, 
ly  daui  '  hicago,  M.   &  ><     P 

wa)  62  X.  W.  692. 

loj    (Iowai   1S9G.) 

Whir,-  plaintiff,  a  brakeman  acting 

der  orders  1 1  ir,  attempt 

nowing  that  n    : 
loon   due,   and    I 

there   would   be  danger  ol  on,    his 

knowledge   of   defects   in   a    pilot    bat 
coupling  will    not   preclude  a   recovery 
juries  caused  thcrohv.— Strong  v.  Iowa  Cent.  By. 
Co.  (Iowa)  62  X.  \V.  799. 

Id]     (Mien.  I    1896.) 

in  an  action  against  a  railroad  company 
for  injuries   received    while  con;  cars,   the 

plaintiff  alleged. that,  owing  to  the  negligence 
of  defendant  in  furnishing  an  inferior  quality 
Of  oil  for  lanterns  used  by  employes,  be  was  un- 
able to  see  clearly,  and  was  injured.  It  ap- 
peared that  the  defendant  had  investigated  the 
question  as  to  the  quality  of  the  oil  used,  and 
that  plaintiff,  moreover,  had  been  using  I 
for  over  two  months  without  complaint.  Held, 
that  the  evidence  did  not  warrant  a  verdict  find 
ing  defendant  guilty  of  negligence. — Huff 
v.  Michigan  Cent.  R.  Co.  (Mich.)  07  X".  W.  118. 

[••I     (Minn.;    1896.) 

A    cistern   wall   having   b 
while  in  the  course  of  construction  by  reason  of 
the   faulty    no  Hi, id    of   constructing    it,    it    was 

i    with   timbers,    and    thereafter   mi 
were  en  to  finish  the  same.     Held  that, 

though  the  masons  knew  of  the  faulty  m  I  I 
of  construction,  they  did  not,  as  a  matter  of 
law,  assume  the  risk  resulting  from  that  meth- 
od.— Sneda  v.  Libera  (Minn.)  US  X.  \V.  36;  Ku- 
las  v.  Same,  Id. 

If]     (Neb.;   ISO.-..) 

In  an  action  for  death  by  wrongful  act. 
it  was  proper  to  instruct  that  if  the  danger  was 
unusual,  and  the  employe  had  no  knowledge 
thereof,  and  could  not,  with  ordinary  care,  have 
discovered  it,  he  did  not  assume  the  i 
Kearney  Electric  Co.  v.  Laughlin  (Neb.)  63  X. 
W.  941. 

45  Neb.  390. 

Is]     (Wis.;    1895.) 

A  railroad  company  is  not  liable  to  a 
brakeman  for  injuries  sustained  by  running  in- 
to a  clearance  post,  after  jumping  off  a  train, 
in  the  nighttime,  to  adjust  a  switch,  where  the 
post  was  a  necessary  appliance  to  the  road,  an  I 
was  placed  in  the  position  it  should  occupy,  and 
the  brakeman  knew  that  such  posts  were  used 
along  the  company's  road.— Scidmore  v.  Mil- 
waukee, L.  S.  &  W.  Ry.  Co.  (Wis.)  01  X.  W. 
7(15,  S9  Wis.  188. 

lb]     (Wis.;    1S95.) 

Plaintiff,  a  minor  of  average  intelligence. 
18  years  of  age,  while  employed  in  loading  dirt 
on  a  flat  by  means  of  a  wheelbarrow   which  lie 
was   required    to   wheel   over  a   nan 
which  bridged  a  deep  cut.  was  injured  by  I 
from  the  timber,  on  account  of  bis  barrow  run- 
ning off.     The  barrow  did  not  run  true  on  its 
axle,  but  plaintiff  was  aware  of  the  fact.     Held, 
that  he  assumed  the  risk  of  such   in. 
could   not   recover   therefor. — Casey    v.    CI 
St.  P.,  M.  &  O.  Ry.  Co.  (Wis.)  62  X.  W.  624. 
90  Wis.  113. 

li]     (Wis.;   1895.) 

An  instruction  that,  if  di 
life  by  a  cause  not  usually  or  reasonably  at 
tendant  upon  his  employment,  plainti 
titled  to  recover,  unless  deceased  knew  of  such 
r  and  fully  comprehended  its  nature,  was 
erroneous,  as  making  the  knowledge  and  com- 
prehension of  deceased  his  standard   of  care.— 


1229     (§  76) 


MASTER  AND  SERVANT,  V. 


(§  79)     1230 


Suter  v.  Park  &  Nelson  Lumber  Co.  (Wis.)  G2 
N.  W.  927. 

SO  Wis.  118. 

[J]     (Wis.;    189C.) 

An  employe  who,  with  knowledge  that 
his  master  keeps  deer  and  elk  in  an  iuclosure, 
voluntarily  enters  therein  to  work,  assumes  the 
rish  nf  being  injured  by  the  animals,  unless  he 
was  induced  to  enter  by  misrepresentations  of 
his  employer  as  to  the  character  of  the  animals. 
— Bormann  v.  City  of  Milwaukee  (Wis.)  67  N. 
W.  924. 

93  Wis.  522. 

Ik]      (Wis.;     1S07.) 

A  machinist  of  14  years'  experience,  who 
has  worked  several  years  at  a  four-foot  circu- 
lar saw,  making  1.7UO  revolutions  a  minute,  is 
presumed  to  know  the  danger  of  operating  the 
saw  when  it  has  a  three-inch  crack  in  it,  and 
this  presumption  is  not  rebutted  by  his  evi- 
dence that  he  did  not  know  the  danger. — Erd- 
nian  v.  Illinois  Steel  Co.  (Wis.)  00  N.  W.  998. 

[1]     (Wis.;    1807.) 

An  experienced  brakeman,  having  knowl- 
edge of  a  notice  requiring  extra  care  to  be  used 
to  prevent  being  caught  between  lumber  pro- 
jecting beyond  the  end  of  a  car,  assumes  the 
risk  of  injury  if  he  attempts  to  make  a  coupling 
between  the  engine  and  a  car  loaded  with  lum- 
ber projecting  beyond  the  end  (which  was  not 
an  unusual  manner  of  loading  cars),  even  where 
the  drawhead  of  the  tender  was  shorter  by  sev- 
eral inches  than  the  drawhead  of  ordinary 
freight  cars. — Nash  v.  Chicago,  M.  &  St.  P.  Ky. 
Co.  (Wis.)  70  N.   W.  293. 

:5   77.    Continuing;   work   with    knowledge 
of  danger. 

[a]  (Mich.;    1895.) 

A  brakeman  who  enters  the  employment 
of  a  railroad  company  to  work  on  a  construction 
train,  and  who  can  see  that  the  road  is  not  finish- 
ed, and  that  trees  border  it  on  either  side,  as- 
sumes the  risk  of  being  struck  by  a  tree  growing 
close  to  the  track,  and  in  plain  view.  Montgom- 
ery, J.,  dissenting. — Manning  v.  Chicago  &  W. 
M.  Ry.  Co.  (Mich.)  63  N.  W.  312. 
105  Mich.  260. 

[b]  (Mich.;    1895.) 

Plaintiff's  intestate,  who  was  a  freight 
conductor,  told  a  workman  in  defendant's  re- 
pair shop  to  replace  a  hand  railing,  which  had 
been  removed  from  a  way  car,  but  continued  to 
use  the  car.  though  cautioned  by  the  assistant 
superintendent  to  have  it  fixed.  The  deceased 
again  directed  the  workman  to  repair  it,  who 
promised,  but  neglected  to  do  so.  Deceased 
continued  to  use  the  ear  without  protest,  and 
was  thrown  off  by  reason  of  the  absence  of  said 
railing,  and  killed.  Held,  that  deceased  as- 
sumed the  risk. — Shackelton  v.  Manistee  &  N. 
E.  R.  Co.  (Mich.)  04  N.  W.  728. 

[c]  (Neb.;    1S9U.) 

A  brakeman  assumed  the  risk  of  being 
knocked  from  the  ladder  on  the  side  of  a  freight 
car  by  an  oil  shed  standing  at  a  station  four 
feet  and  five  inches  from  the  spur  upon  which  the 
ear  was  being  pushed,  where  he  was  well  ac- 
quainted with  the  situation,  and  had  not  com- 
plained of  the  danger.— Chicago,  B.  &  Q.  R.  Co. 
v.  McGiunis  (Neb.)  OS  N.  W.  1057. 

S  78.    Obvious  dangers  and  defects, 
[a]     (Mich.)   ISO.".) 

A  railroad  employe,  having  been  ordered 
superior  to  cut  a  trolley  wire  crossing  de- 
fendant's tracks,  mounted  a  stepladder  placed 
on  top  of  a  car,  and.  throwing  his  arm  over  the 
wire,  drew  it  down,  and  cut  it  with  a  pair  of 
nippers,  the  recoil  hurling  him  to  the  ground, 
and  killing  him.  It  appeared  that  trolley  wires 
were  new  in  the  locality,  and  that  deeeas'ed  was 
wholly  unskilled  in  '.he  work:  that  the  nippers 
were  insufficient  alone  for  the  safe  perform- 
of  the  duty;  and  that  dee.'  pd  was  given 
no  warning,  except  that  he  must  hold  the  nip- 


pers loosely.     Held,  that  it  was  for  the  jury  to 
determine  whether  the  danger  was  appare 
deceased. — Walker  v.  Lake  Shore  &  M.  S.  Ry. 
Co.  (Mich.)  62  N.  W.   1032. 

104  Mich.  606. 

[b]  (Mich.;    189.-5.) 

Sawdust  on  the  top  of  a  boiler  in  a  saw 
mill  ignited  during  the  night,  and  the  watchman 
told  plaintiff,  who  had  been  engaged  for  a  month 
firing  the  boiler,  to  take  a  broom,  and  hurry  up 
the  ladder  and  sweep  it  off.  The  ladder  con 
of  strips  of  wood  nailed  to  wooden  posts  which 
extended  a  foot  or  18  inches  above  the  brickwork. 
Plaintiff  testified  that  he  thought  the  posts  ex- 
t.  ii  led  further  up,  that  he  could  not  see,  that 
lie  knew  he  had  reached  the  last  slat,  and  that 
when  feeling  for  the  post  he  fell.  The  laddi  r 
was  used  frequently,  and  it  was  obvious  that  the 
post  was  short,  and  the  employer  had  every  rea- 
son to  suppose  that  this  was  known  to  plaintiff. 
11/hl,  that  the  employer  was  not  liable.  —  La- 
motte  v.  Boyce  (Mich.)  63  N.  W.  517. 

105  Mich.  545. 

[c]  (Minn.;   1897.) 

A  servant  engaged  in  digging  gravel  from 
a  pit  assumes  the  danger  of  the  loosening  of 
the  material  caused  by  the  excavation. — Swan- 
son  v.  Great  Northern  Ry.  Co.  (Minn.)  70  N. 
W.  078. 

[d]  (Wis.;   1895.) 

When  the  condition  of  a  sawmill  and 
the  relative  situations  of  the  deceased  and  his 
fellow  servants  would  suggest,  to  a  person  of 
common  intelligence,  menacing  and  obvious  per- 
ils from  the  use  and  operation  of  the  machinery. 
an  employe  who  continues  to  work  in  it  assumes 
the  risk,  though  it  arises  from  the  negligence  of 
the  employer.— Peterson  v.  Sherry  Lumber  Co. 
(Wis.)  02  N.  W.  94S. 
90  Wis.  83. 

[e]  (Wis.:   1897.) 

An  employe  who,  after  protest,  continues 
to  work  with  defective  machinery,  relying  on 
his  employer's  promise  to  repair  the  same  with- 
in a  reasonable  time,  assumes  the  risk  of  injury, 
if  the  risk  is  obvious  and  immediate.— Erdman 
v.  Illinois  Steel  Co.  (Wis.)  69  N.  W.  993. 
[£]     (Wis.;   1897.) 

A  laborer  in  a  gravel  pit;  engaged  in  blast- 
ing the  bank  and  shoveling  gravel  on  cars,  as- 
sumes the  risk  of  injury  by  the  caving  in  of  the 
embankment  at  the  place  where  he  and  other 
laborers  are  at  work. — Larsson  v.  McClure 
(Wis.)  70  N.  W.  6G2. 

§  79.   Question  for  jury. 

[a]  (Mich,  j   1897.) 

Whether  one  employed  in  excavating  for 
a  sewer  was  bound  to  know  that  several  years 
before  an  excavation  had  been  made  in  ad- 
jacent ground  for  laying  water  mains,  thereby 
loosening  the  earth,  and  increasing  the  danger 
of  the  caving  in  of  the  sides  of  the  excavation, 
was  for  the  jury.— Ustrander  v.  City  of  .Lansing 
(Mich.)  70  N.  VY.  332. 

[b]  (Minn.;    1S9C.) 

Whether  plaintiff,  a  boy  17  years  of  age, 
having  but  little  experience  in  a  sawmill,  as- 
sumed the  risks  of  operating  a  bolting  or  cut-off 
saw  without  a  carriage,  was  a  question  for  the 
jury. — Olmscheid  v.  Nelson-Tennev  Lumber  Co. 
(Minn.)  68  N.  \V.  605. 

[c]  (Minn.;    1890.) 

Whether  an  elevator  boy  whose  duty  it 
was  after  turning  off  the  motive  power,  to  re- 
move sand  from  the  boot  of  an  elevator  used  for 
raising  sand,  assumed  the  risk  of  some  one's 
turning  on  the  power  and  thereby  setting  the 
elevator  in  motion  while  he  was  performing 
that  duty,  was  a  question  for  the  jury.— Hess 
v.  Adamant  Manuf'g  Co.  of  America  (Minn.) 
68  N.  W.  774. 

[d]  (Neb.;    1895.) 

Plaintiff,  an  employe  of  defendant,  was 
ordered  to  deliver  lumber  at  a  place,  the  road 
to  which,   for  part   of   the  distance,   was  on  a 
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down  grade     'i  I  ei  idence  thai  the  wag- 

i  led,  and  there  \vt 
the  wagon,  defi 

i  '..i  i    a    bral  e    n  i I  trj     and   plaintiff 

-.  ith    lie   road.    //'  Id,   that 

i   1 1 1 « •  risk   Hi    driving 

li  i   down   grade    withonl    a 

was   for   the  jury, — Lee  v.  Smart  (Neb.) 

U  :  v  U     940 

v  b.  3ia 


VI.    CONTRIBUTORY  NEGLIGENCE  OF 
SERVANTS. 

Weight  cf  evidence  as  to  contributor;   nogli- 
gence,  see  ante,  §  50. 

§   80.    In  general. 

[a]  (Iowni    1804.) 

Where  a  section  hand  directed  to  go 
with  si  coal  car  to  unload  it  was  injured  by  the 
starting  thereof  wbJli  ■  it,  he 

will  not  !»■  held  bound  to  have  known  tl 
had   a   hand    hold   and    stirrup,    and    therefore 
negligent   for   not    using   them,    where   nao  I    of 
defendant's  coal  cars  were  not   furnished  with 
hand  holds  and   stirrups. — Light  v.   Chicago,  M. 
&  St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  3SU. 
93  Iowa,  83. 
[bl     (Minn.)    1896.) 

Plaintiff  was  injured  by  falling  from  a  rap- 
idly moving  hand  car  and  being  struck  by  an- 
other band  car,  which  was  following.    The  s 

'•mi  car  was  much  nearer  the  first  than  the  rules 
of  the  company  permitted,  and  plaintiff's  fore- 
man was  on  the  second  car,  signaling  the  Brst 
to  go  faster.  Held,  that  plaintiff's  failure  to  try 
to  check  the  speed  of  the  first  car  was  not  con 
tributary  negligence. — Christianson  v.  CI 
St.  P.,  M.  &  o.  Ey.  Co.  (Minn.)  69  N.  W.  i 

§   81.    Care  required  of  servant, 
[n]     (Iowu;   1887.) 

One  whose  duty  it  is  to  ride  a  "trip" 
through  the  main  "entry"  of  a  coal  mine,  for 
the  purpose  of  signaling  the  engineer  to  cut 
off  power  iu  case  any  of  the  cars  run  off  the 
Hack,  is  not  bound  to  look  after  the  safety  of 
the  entry,  since  it  is  an  instrumentality  fur- 
nished for  the  doing  of  his  work,  and  the  fur- 
nishing of  it  is  not  a  part  of  such  work. — Corson 
v.  Coal  Hill  Coal  Co.  (Iowa)  70  N.  W.  185. 

[b]  (Minn.;    1800.) 

A  servant  cannot  neglect  to  use  ordinary 
care,  as  respects  open  dangers,  on  the  assump- 
tion that  the  master  has  done  his  duty.— Ander- 
son v.  C.  N.  Nelson  Lumber  Co.  (Minn.)  69  N. 
W.  C30. 

[c]  (Wis.;    189G.) 

In  .in  actxon  against  a  railway  company 
for  death  of  emp.'oyfi,  deceased,  an  engineer,  had 
seen  an  ei  gine  standing  on  a  side  track  at  a  coal 
chute,  some  distance  from  his  own  engine,  which 
was  on  main  track.  A  few  minutes  later  he  left 
his  own  ei.gine.  and  started  across  the  side  track 
leading  to  coal  chute,  was  struck  by  the  en- 
gine coming  down  from  the  coal  chute,  and  kill- 
ed. It  appeared  that  the  engine  was  running 
faster  than  usual  for  that  part  of  the  yards,  and 
that  the  bell  was  not  rung.  Held,  that  deceased, 
by  failure  to  look  up  and  down  the  track  before 
crossing,  his  view  being  unobstructed,  and  noth- 
ing to  divert  his  attention,  was  guilty  of  con- 
tributory negligence,  precluding  recovery. — Mc- 
Cadden  v.  Abbot  (Wis.)  66  N.  W.  694. 
92  Wis.  551. 

§   82.    Inexperienced      or     youthful     em- 
ploye, 
[a]      (Minn.;    IS!M!.t 

A  boy  15  years  of  age.  having  but  an 
hour's  experience  in  working  around  machinery, 
attempted  under  orders  to  remove  a  pile  of  ref- 
use from  beneath  a  rapidly  revolving  circular 


saw,   and   his  fingers  came   in   contact    with    the 
saw   ai  nt  off.       II. 

appeared  to  be  about  five  incbi     of  space  be- 

ind  the  saw,  hi. : 
i  urther  down  than  it  app 
ol   guilty  o 
rributory  negligence  as  matter  of  law.— Burg  v. 
I  Id  (Minn.)  68  N.  W.  46. 

[bl     (Mlnn.i    i^rni.^ 

Plai  y   IT  years  of  age,  having  but 

I,  was  injured  in  op- 
erating the  bolting  or  i  '.'.   without 
riage  attachment,  by  reason  of  the  stick  of  tim- 
ber catching  in  the  saw  and  cloggii  g 

.  1. 1    to   slip  0V(  t 
whether  he  was  guilty  of  contributory  neglii 

ion  tor  tl.. 
son-Tennej  Lumber  Co.  (Minn.)  68  N.  \V.  I 

§   83.    Knowledge    of  defects   or   dangers. 

[al     Mown;    1NOS.) 

The  tact  that  a  brakeman  injured  while 
coupling  eats  at  night,  by  sli  iping  on  ice  form- 
ed by  wati  r  leakil  g  from  a  tank  in  d 

was  familiar  rcitb  the  surroundings, 
not   conclusive!}    -hou    contributory   negligence; 
there   being  a\  idence   thai    no   ice  had    fo 
there  until   within   a    few   days  of    thi 
and  that  for  some  lim  •  prior  thereto  the  brake- 
man's  duties  had  n  it  called  him  to  that  ] 
the  yard. — McFall  v.  Iowa  Cent.  Ry.  Co.  (Iowa) 
65  N.  W.  321. 

[b]     (Iowa;    1806.) 

In  an  action  for  personal  injuries,  it  ap- 
peared  that  it  was  plaintiffs  duty  to  keep 
defendant's  machinery  in  running  order;    that  a 

certain    bearing    became    healed;     that    plaintiff 
poured    water    on    the    hearing,    and    I; 
cloths   over   it;    that,    this   not   sufficiently    re- 
ducing the  heat,   he  took   a    wrench,  and,   while 
the   machinery    was    in    motion,    undertoi 
loosen  the  nuts  on  the  bearing;    that  the  wrench 
slipped,   and    his   hand    was    injured    by    a 
wheel;    and  that  he  so  used   the  wrench   that, 
if  it  slipped,  his  hand  would  certainly  go  into  the 
cogwheel.     Plaintiff  testified  that  he  knew  such 
fact.    Held,  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  though  the  heating  of  the  bear- 
ing was  caused  by  defects  in  the  machinery.— 
Gorman    v.    Des    Moines    Brick    Manufg    Co. 
(Iowa)  6S  N.  W.  674. 

[cl     (Iowa;    1897.) 

Deceased  was  employed  as  an  engine  wiper 
at  defendant's  roundhouse,  and,  on  a  dark  night, 
was  ordered  to  assist  the  clinker-pit  gang  at  a 
turntable.  On  his  way  to  the  turntable,  he  fell 
into  a  pit  of  boiling  water  discharged  from 
the  engines.  The  pit  was  caused  by  a  break 
in  a  sewer  used  for  carrying  off  such  water,  and 
tl  ditch  had  been  dug  along  such  sewer  np  to  the 
pit.  Deceased  knew  of  the  ditch,  but  did  not 
know  of  the  pit.  There  were  no  guards  around 
it.  but  a  red  light  was  burning  about  five 
from  the  place  where  deceased  fell  in.  Meld-, 
that  he  was  not  negligent,  as  a  matter  of  law. 
— Grimmelman  v.  Union  Pac.  Ry.  Co.  (Iowa)  70 
N.  W.  90. 

[d]  (Midi.;   1S95.) 

A  brakeman  cannot  recover  for  injuries 
to  his  hand  in  coupling  cars  while  holding  up 
the  drawbar,  through  defects  iu  the  coupling, 
where  he  had  been  in  the  employ  of  the  defend- 
ant for  some  time,  and  had  daily  adjusted  such 
drawbars,  which  were  in  common  use  on  de- 
fendant's road.— Secord  v.  Chicago  &  M.  L.  S. 
R.  Co.  (Mich.)  65  N.  W.  550. 

[e]  (Mich.;   1895.) 

An  experienced  brakeman  cannot  recov- 
er for  injuries  caused  by  defects  in  the  coupling, 
where  he  discovered  the  defects  when  the  cars 
were  three  car  lengths  apart,  and  by  stopping 
the  train  and  adjusting  it,  or  by  adjusting  it  in 
anothi  r  way.  he  might  have  avoided  the  injury. 
Secord  v.  Chicago  &  M.  L.  S.  R.  Co.  (Mich.) 
65  N.  W.  550. 
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[fl     (Minn.!    1896.) 

Plaintiff,  22  years  old,  having  been  employ- 
ed 8  or  10  years  in  shingle  mills,  and  as  a  sawyer 
in  defendant's  mill  more  than  a  month,  was  in- 
jured by  striking  his  hand  against  the  lower 
part  of  a  running  saw,  while  reaching  under  it  to 
release  the  sawdust  carrier.  That  the  saw  was 
unguarded  was  known  to  plaintiff,  and  could  be 
clearly  seen  without  stooping  to  look  under  the 
frame.  Held,  that  plaintiff  was  negligent. — An- 
derson v.  C.  N.  Nelson  Lumber  Co.  (Minn.)  69 
N.  W.  G30. 

[iil     (Minn.;    1897.) 

Plaintiff,  an  adult,  experienced  in  the  use  of 
similar  machinery,  was  injured  while  starting  a 
circular  saw  by  means  of  a  short  block,  the  usual 
method  of  starting  it  being  to  press  upon  the 
teeth  with  a  stick.  He  had  used  the  saw  sev- 
eral times  prior  to  the  accident,  and  had  been 
taught  by  a  fellow  servant  how  to  start  it  with 
the  stick.  It  appeared  that  had  he  used  a  stick, 
or  had  kept  his  hand  out  of  the  line  of  the  saw, 
or  had  even  used  the  block  in  a  careful  manner, 
he  would  have  avoided  the  injury.  Held,  that 
he  could  not  recover. — W'ulff  v.  Walter  A.  Wood 
Harvester  Co.  (Minn.)  70  JN.  W.  15(5. 

[U]     (Neb.;    1897.) 

A  section  hand  while  working  on  a  track 
was  struck  by  a  train  making  a  blind  switch. 
The  train  had  been  in  plain  sight,  and  the  fore- 
man of  the  gang  gave  notice  that  the  switch 
was  about  to  be  made,  and  the  other  members 
of  the  gang  stepped  off  the  track  so  as  to  avoid 
injury.  Held,  that  the  man  injured  was  negli- 
gent.—Union  Pae.  Ry.  Co.  v.  Clark  (Neb.)  70 
X.   W.  923. 

[t]     (S.  D.;    1S95.) 

One  digging  in  a  trench  in  a  fi!led-in 
street  assumed  the  risk  of  the  filled-in  dirt  slid- 
ing from  that  on  which  it  rested  into  the  trench, 
win ti'  it  was  plainly  observable  from  the  ap- 
pearance of  strata  through  which  the  trench 
was  dug  that  the  street  had  been  filled  in. — 
Carlson  v.  Sioux  Falls  Water  Co.  (S.  D.)  05  N. 
W.  419. 

[J]     (Wis.;   1895.) 

Where  an  employe  has  worked  for  12 
years  in  sawn  ills,  and  is  injured  by  reaching 
through  a  hole  to  get  the  end  of  a  chain  lying 
within  three  inches  of  a  revolving  saw.  where 
the  danger  is  obvious,  he  is  guilty  of  contribu- 
tory negligence,  and  cannot  recover  for  injuries 
received.— Schultz  v.  C.  C.  Thompson  Lumber 
Co.,  65  N.  W.  498,  91  Wis.  626. 
[kl     (Win.!    1896.) 

Plaintiff  was  injured  by  the  slipping  of  a 
pinch  bar  with  which  he  was  attempting  to  move 
an  engine.  He  was  a  machinist  of  20  years' 
experience,  and  knew  that  a  bar  would  slip  un- 
less the  heel  was  sharp,  but  did  not  examine 
the  bar  before  using  it,  though  the  fact  that 
it  was  defective  was  easily  seen.  Held,  that 
his  negligence  precluded  recovery. — Holt  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (W7is.)  69  N.  W.  352. 

{  84.    Methods  of  work. 

[a]  (Iowa;    1897.) 

A  switchman  who  stepped  in  the  center  of 
the  track,  in  front  of  a  moving  engine,  for  the 
purpose  of  climbing  on  the  footboard,  is  neg- 
ligent if  both  the  footboard  and  handrail  ex- 
tended a  foot  beyond  each  rail,  and  could  have 
been  reached  from  the  side,  and  there  was  an- 
other footboard  on  the  rear  of  the  engine. — Fer- 
guson v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
69  X.  W.  1026. 

[b]  (Minn.;    1896.) 

Plaintiff  operated  a  jointer  in  a  sash  and 
door  factory.  The  machine  consisted  of  a  heavy 
table  frame  about  two  feet  wide,  at  the  back 
of  which,  and  rising  above  the  top,  was  situ- 
ated a  head  block  holding  knives,  which,  re- 
volving, operated  to  shave  off  the  edge  of  sash 
passing  in  front  of  them.  Resting  on  the  top 
of  the  frame  was  a  movable  top  or  carriage 
made  to  accommodate  various  sizes  of  sashes, 


and,  running  in  grooves,  was  so  adjusted  as  to 
bring  the  check  rail  of  the  sash,  when  put  in 
position,  and  moved  upon  it,  to  the  face  of  the 
knives.  A  sash  being  run  on  the  carriage  hav- 
ing raised  up,  plaintiff  attempted  to  put  it  down 
with  his  hands,  which  were  drawn  to  the  knives 
and  cut.  Held  that,  it  appearing  that  he  could 
easily  have  stopped  the  machine  to  readjust 
the  sash,  he  was  guilty  of  contributory  negli- 
gence precluding  a  recovery. — Moody  v.  Smith 
(Minn.)  67  N.  W.  033. 
64  Minn.  524. 

[c]     (Wis.;    1895.) 

In  an  action  by  a  servant  against  liis 
master  for  personal  injuries,  it  appeared  that 
plaintiff,  a  man  of  full  age,  who  had  been  em- 
ployed for  years  around  sawmills,  was  direct- 
ed by  the  foreman  to  go  down  into  the  box 
which  surrounded  the  lower  wheel,  which  was 
nine  feet  in  diameter,  on  which  the  band  saw 
ran,  to  oil  the  shaft  of  the  wheel.  The  box 
was  constructed  with  a  slanting  bottom,  so  that 
the  sawdust  would  pass  from  the  box  to  a  con- 
veyor. Plaintiff  passed  down  into  the  box  by 
tramping  on  the  spokes  of  the  wheel,  as  he  had 
seen  the  man  do  whose  place  he  was  ordered  to 
take;  but,  when  he  reached  the  bottom  of  the 
wheel,  he  stepped  off  backward,  and,  on  ac- 
count of  the  sloping  bottom  of  the  box,  was 
thrown  against  the  band  saw,  and  injured. 
Held,  that  plaintiff,  as  a  matter  of  law.  was 
guilty  of  contributory  negligence.  Winslow,  J., 
dissenting. — Jones  v.  Sutherland  (Wis.)  65  N. 
W.  496,  91  Wis.  587. 


S  85. 


Coupling  and  uncoupling  cars. 


[a]  (Iowa;   IS96.) 

It  appeared  that  deceased  was  an  ex- 
perienced brakeman;  that  his  foot  caught  in  a 
frog  in  defendant's  yard;  that  the  frog  had 
been  left  unblocked,  and  the  roadbed  unsur- 
faced  near  it:  but  that  intestate  did  not  know 
(his  fact.  Held,  that  there  was  no  presumption 
of  negligence  because  he  was  uncoupling  the 
cars  while  they  \\(jvr-  in  motion,  but  it  was  a 
question  for  the  jury  to  decide  whether,  under 
the  circumstances,  he  was  negligent. — Spaulding 
v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  (Iowa)  67 
N.  W.  227. 

[b]  (Midi.:    1S95.) 

That  a  brakeman  injured  by  the  break- 
ing of  a  pushbar  on  an  engine  when  he  attempt- 
ed to  make  a  coupling,  while  standing  on  the 
crossbar  of  the  engine,  had  ridden  on  the  pilot 
for  two  miles  before  reaching  the  car  to  which 
the  coupling  was  to  be  made,  was  not  contribu- 
tory negligence;  it  being  necessary,  in  any 
event,  that  he  should  get  on  the  crossbar  to 
make  the  coupling.  —  McDonald  v.  Michigan 
Cent.  R.  Co.  (Mich.)  65  N.  W.  597. 

[c]  (Wis.;    189G.) 

The  yard  foreman  of  a  terminal  switch- 
ing company  operating  over  40  miles  of  track 
and  70  switches,  whose  duty  required  him  to 
aid  in  and  superintend  the  switching,  seeing  none 
at  the  crew  on  the  approaching  switch  train, 
went  between  the  cars  to  make  a  coupling  when 
they  were  three  feet  apart,  and  still  iu  motion, 
and  fell  over  a  pile  of  ashes  on  the  track.  The 
ashes  were  partially  covered  by  snow  and  ice, 
and  the  day  was  dark  and  sleet  was  falling. 
Held,  that  the  foreman  was  not,  as  a  matter  of 
law,  guilty  of  contributory  negligance. — Kennedy 
v.  Lake  Superior  Terminal  &,  Transfer  Ry.  Co. 
(Wis.)  66  N  W.  1137. 
93  Wis.  32. 

[d]  (Wis.;   1897.) 

It  is  not  negligence,  per  se,  for  a  switch- 
man to  go  between  cars  to  uncouple  them  while 
in  slow  motion,  using  a  stone,  as  he  walks 
along,  to  loosen  the  coupling  pin,  when  he  can 
signal  the  engineer  to  stop  and  take  the  pin  out 
without  danger,  where  there  is  evidence  of  a 
custom  in  such  yard,  with  the  consent  of  the 
yard   master,   to   so    uncouple   cars. — Curtis    v. 
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!0   &   N.    \V.    Ily.    Co.    (Wi    I    70   N.    W. 

S   86.    Obeying    orders    of    master    or    «u- 
l>i  i  dors. 
In]      lli.nn:     ISIH.l 

Win  re  plaintiff  and  other  section  ! 
their  fori 
.•:ir,  (or  tin-  purpose  of  unloading  ii  aft<  (  it  bad 

■  .annul  In-  held 
enl    Cor  attempting  to  r,  in 

of  standing  on  tin'  footboard  of  tin-  en 
i    i    'i    iii.-    footbo  safe   ami 

i  in,-  to  stand.— Light  v.  Chicago,  M.  & 
St.  P.  i:  :i)  63  N.  W.  380. 

:»:;  [owa,  83. 
1 1. 1    (Iowa i    rs!>7A 

A  car  has] tor  killed  by  the  negligent  run- 

nlng  of  cars  against  the  train  under  which  lie 

working   was    not    guilty   of   contri 
negligence,  as  a  matter  of  law,  in  nol  comply- 
ing with  a  rule  requiring  him  to  put  a  i 
on  the  train,  as  a  notice  of  his  presence, 
he  had   the  express  promise  of  the  yard  fore- 
man,  who  controlled   the  movement  of  trains 
in  the  yard,  that  no  ears  should  be  sent  back  on 
Unit  track.    Canon  v.  Chicago,  M.  ..V  Si.  P.  By. 
Co.  (Iowa)  70  N.  W.  755. 
[e]     (Neb.;    1890;) 

In  an  action  for  injuries  reeeivcil  by  a 
servant  in  attempting  to  board  a  moving  train 
upon  a  sudden  command  of  the  master,  an 
instruction  that  the  servant  was  not  in 
unless  no  one  DUt  a  reckless  man  would  have 
obeyed  the  order  was  erroneous.— Chicago,  K. 
1.  &  P.  Ii.  Co.  v.  McCarty  (Neb.)  68  N.  W. 
033. 

Ill  I      1V0I1.1    189G.) 

Where  a  laborer  on  a  railroad  attempted  to 
board  a  construction  train  which  he  had  been 
assisting  in  loading,  and  which  it  was  not  his 
duty  to  accompany  after  the  train  was  in  mo- 
tion, upon  a  sudden  command  of  the  master  to 
do  so,  he  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  though  there  was 
danger  apparent  to  him  in  the  attempt  to  obey 
the  order.  Chicago,  H.  I.  &  P.  R.  Co.  v.  Mc- 
Carty (Neb.)  68  N.  W.  633. 

[el     (Neb.:    1807.) 

Evidence  that  plaintiff,  an  employe  on  a 
gravel  train,  who  had  stepped  from  the  flat 
oar  on  which  he  had  been  working  to  the  plat- 
form of  the  caboose,  preparatory  to  alighting 
in  obedience  to  the  foreman's  orders,  stood  on 
the  platform  while  the  train,  which  at  that 
moment  was  ordered  ahead  a  car  length,  was 
d,  does  nor  show  that  he  was  guilty  of 
gence  contributing  to  an  injury  resulting 
from  the  sudden  stopping  of  the  train. — Union 
Pac.  Ry.  Co.  v.  Doyle  (Neb.)  70  N.  W.  43. 

§   87.    Disobedience   of  rules    or   orders. 
la]     (Iowa;   1896.) 

A  rule  of  a  railroad  being  that  the  con- 
ductor will  have  control  of  and  be  responsible 
for  movements  of  the  train  "except  when  his 
directions  conflict  with  these  rules,  or  involve 
risk  or  hazard,  in  either  of  which  cases  the 
engineer  will  be  held  alike  accountable,"  an  en- 
gineer will  be  held  guilty  of  negligence,  con- 
tributory to  a  collision  in  which  he  was  fatally 
injured,  where,  in  obedience  to  the  order  of  the 
.■•inductor,  he  left  a  station  behind  time,  know- 
ing that  the  first  section  of  a  train  coming  in 
the  opposite  direction,  if  running  on  time  and 
according  to  rules,  would  be  met  between  that 
and  the  next  station,  that  a  telegram  received 
there  stated  that  the  second  section  of  the  oth- 
er train  would  be  met  at  the  next  station,  and 
that  the  clearance  card  received  there  from  the 
operator  stated,  "I  have  no  further  orders  for 
your  train;"    he  having  no  .■  that 

the  conductor   had  information   relating 
first  section  of  the  other  train   which   justified 
their  running  on  its  tim<— York  v.  I 
A:  St.  1'.  Ry.  Co.  (Iowa)  67  X.  W.  574. 


[I.)     (Mich. |    ivi.'.i 

where  a   brakeman,  In   violation  of  hi« 

contract  and  the 

i  ■ 

brakeman   had   ju-t    pu     id   over,   In  ord 
straighten  o  coupling  link 

ideways  in  : 

it^    way,   stumbled   over  8    p  h-   of 

j    N,  whhh    he  could    nave 

■    was  guilty 
of  eonl 

i    for    bra  I 

milar  man'  ire  & 

M.  S.   Ky.  Co.  i.Mi.-l,.)  62  .V  W.  137. 

'.lie!..   Ml. 

§  88.    Disregarding  warnings  or  signals. 

[a]     (Mich. |    lsn.-.i 

An  employe  engaged  in  loading  and  un- 
loading dirt  from  a  construction  train,  who  had 
been  cautioned  by  the  foreman  inning 

apd  and  forward  en  the  flat  cars  while 
the  train   was  in  motion,  is.  as  a    matter  of  law, 

guilty  of  bui  I ii  ributorj 

at  a  run  from  the  front  end  .,,   , 

rear,    while  the  train    is  going  at    the  rate  of    18 

miles   an   hour,    though   directed    by   the 

doctor  to  pass  to  tin-  rear  if  the  train,  so  that 
he    could   drop  off   as    the   train    slowed    np   at    a 

I'oini  a  mill   and  a  half  ahead,  ami  tho  igh  tic 

train  was  I'll  cars  in  length,  and  his 

ployea    were   also    running, — as   will    pi.-vent    a 

i overy   by   his  administrator   for   his   death 

caused  by  his  falling  between  the  cars.  Me 
Grath,  C.  J.,  dissenting.— Saner  v.  Lake  Shore 
.V-  M.  S.  Ry.  Co.  (Mid,.)  65  X.  W.  624. 

[bl     (Minn.:    1890.) 

On  an  issue  whether  a  freight  brakeman, 
who  was  on  top  of  the  car  next  the  locomotive, 
exercised    n  -In    watching  the   rear 

of  the  train  for  a  break,  ami  in  8   look- 

out in  that  direction  for  signals  from  the  con- 
ductor, there  was  evidence  that  tile  train  broke 
in  two,  and  moved  a  distance  of  800  feet  after 
the  break  was  discovered  by  the  conductor,  ami 
before  a  collision  between  the  parts,  by  which 
plaintiff  was  injured,  during  which  time  the 
brakeman  did  not  watch  the  rear  of  the  train 
or  keep  a  lookout  for  signals;  that  within  such 
time  the  parts  of  the  train  separated  200  feci; 
and  that  the  conductor  gave  the  brakeman  sig- 
nals several  times,  which,  however,  he  did  not 
appear  to  notice,  though  he  was  facing  the  rear 
of  the  train  when  they  were  given.  //<;/,  that 
the  determination  of  the  issue  was  for  the  jury. 
—Wood  v.  Chicago,  St.  P.,  51.  &  O.  Ri 
(Minn.)  G8  N.  W.  4G2. 

§   89.    Acts  in  emergencies. 

[a]  (Iowa;    ISO.-..) 

Deceased,  with  two  other  section  men, 
was  returning  from  work.  or.  a  hand  car.  all  I 
facing  the  direction  in  which  they  were  going. 
An  extra  freight  train  was  coming  from  behind 
but,  owing  to  a  high  wind,  the  men  on  the  hand 
car  were  not  aware  of  it  until  it  was  quite  near, 
though,  had  they  looked,  they  could  have  seen  it  in 
ample  time.  The  companions  of  dcci 
jumped  off,  and  were  uninjured,  but  the  latter. 
in  stopping  to  remove  the  car  from  the  track. 
was  killed.  Deceased,  who  was  in  char 
men.  had  been  spicifically  instructed  that  extra 
trains  were  liable  to  pass  at  any  time,  llihj,  that 
deceased  was  guilty  of  contributory  negligence. 
-Xelling  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
(Iowa I  03  X.   W.  56S. 

[b]  (Neb.;    1SOG.) 

A  section  man  cannot  be  charged  with 
contributory    negligence   because    he   remained 

I  In-  track  for  the  pur;  ose 
obstruction  endangering  an  approaching  train, 
when  he  might  have  saved  himsidf  by  abandon- 
ing the  track,  ami  leaving  the  tr 
-  i  imaha  &  R.  V.  R.  Co.  v.  Krayenbuhl  (Neb.) 
07  X.   W.  4  17. 

48  Neb.  553. 
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§   90.    Proximate  cause  of  injury. 

[a]     down:    1S9C.) 

Where  deceased,  with  oilier  seetionmen, 
was  riding  on  a  hand  ear  when  a  train  ap- 
proached from  behind,  and  his  companions 
jumped  from  the  car,  and  avoided  injury,  and 
deceased,  after  having  seen  the  train,  could 
have  jumped  from  the  car  in  time  to  avoid  in- 
jury, but  remained,  and  was  killed  while  at- 
tempting to  take  the  car  from  the  tracks,  his 
own  action  was  the  proximate  cause  of  his 
death.— Nelling  v.  Chicago,  St.  P.  &  K.  C.  Ry. 
Co.  (Iowa)  07  N.  \Y.  4u4. 

lb]    (Wis.!  i 896. i 

Where  it  was  an  established  custom  on 
a  railroad,  between  the  engineers  and  firemen, 
that  either,  on  going  under  the  engine  for  any 
purpose,  should  notify  the  other,  and  a  fire- 
man went  under  his  engine  without  notifying 
the  engineer,  and  without  his  knowledge,  and, 
while  there,  was  injured  by  reason  of  the  open- 
ing of  the  blow-off  cock  by  the  engineer,  the 
negligence  was  that  of  the  fireman,  and  he  can- 
not recover  for  the  injury,  though  the  act  of 
the  engineer  was  negligent;  his  own  negligence 
being  the  proximate  cause  of  his  injury.— -Crane 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  G7  N. 
W.  1132. 

93  Wis.  487. 

§  91.   Burden  of  proof. 

(Iowa:   1S95.) 

Absence  of  contributory  negligence  must 
be  proved  by  plaintiff,  and  any  presumption  of  its 
absence  arising  from  the  assumption  that  one's 
instincts  of  self-preservation  will  make  him  dili- 
gent is  overcome  by  evidence  that  a  railroad  em- 
ploys off  duty,  while  walking  along  a  track  on 
his  way  home,  was  struck  by  a  train  which  he 
had  reason  to  expect,  and  which  he  could  have 
heard  when  400  feet  awav. — Baker  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Iowa)  63  N.  W.  667. 

§  92.    Question  for  court  or  jury. 

[a]  (Iowa:   1895.) 

Whether  a  track  repairer  who  was  struck 
by  cars  negligently  kicked,  without  warning, 
on  a  parallel  track,  just  after  he  had  stepped 
off  the  track  on  which  he  was  working  to  let 
an  engine  pass,  was  guilty  of  contributory  neg- 
ligence in  stepping  too  far  over,  and  in  not  ob- 
serving the  approach  of  the  cars,  is  a  question 
of  fact  for  the  jury,  where  he  was  inexperi- 
enced, and  had  looked  in  their  direction  only  a 
moment  before,  and  his  attention  was  momen- 
tarily diverted  by  an  attempt  by  another  em- 
ploye to  get  s  tool  off  the  track  ahead  of  the 
engine,  and  only  from  two  to  five  seconds 
elapsed  before  he  was  struck  by  the  cars.  Roth- 
rock  and  Granger.  XL,  dissenting.  —  Tobey  v. 
Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa)  62  N.  W. 
761. 

[b]  (Minn.:   1895.) 

Whether  a  switchman,  injured  while  at- 
tempting to  hoard  a  moving  car  from  a  place  near 
the  track  which  was  covered  with  snow  and  ice, 
was  guilty  of  contributory  negligence,  is  a  ques- 
tion for  the  jurv. — Lawson  v.  Truesdale  (Minn.) 
r,2  N.  W.  546 

60  Minn.  410. 

[c]  (Minn.:   1S9S.) 

Deceased,  a  hrakeman,  after  coupling  a 
flat  car  loaded  with  rails  which  projected  over 
the  deck  of  the  car,  was  killed  through  hi~  head 
being  caught  and  crushed  between  the  flat  and  a 
forward  car,  as  he  attempted  to  withdraw  from 
between  the  ears  while  stooping  so  as  to  avoid 
the  rails.  II 1 1,1,  that  the  question  of  his  con- 
tributory  ni  was  for  the  iurr.— Corbin  v. 

Winona  &  St.  P.  Ry.  Co.  (Minn.)  60  N.  W.  271. 
64  Minn.  185. 

§  93.   Instructions. 

(Wis.:    189  !.) 

In  an  action  for  injuries  received  by  the 
running   away   of   the   horse   plaintiff   was   em- 


ployed to  ride,  a  charge  that,  if  the  injury  re- 
sulted from  defendant's  failure  to  furnish 
er    appliances    for    riding    the    horse,    pla 
could  recover,  unless  he  assumed  the  risk,   was 
erroneous  in  leaving  out  the  question  of 
tiff's  care— Craven  v.  Smith   (Wis.)  61  N.   W. 
317,  89  Wis.  119. 

§  94.  Effect— Violation     of     statute     by 
master, 

[a]  (Minn.:    1S9C.) 

That  a  duty  is  imposed  on  the  master  by 
statute  does  not  change  the  rules  of  law  as  to 
contributory  negligence  or  assumption  of  risks 
by  the  servant,  unless  such  an  intention  clearly 
appears  from  the  statute. — Anderson  v.  C.  N. 
Nelson  Lumber  Co.   (.Minn.)   61)   N.   W.  630. 

[b]  (Wis.;    1893.) 

The  fact  that  the  gearing  of  a  machine 
was  of  such  a  character  as  to  be  required  by 
statute  to  be  covered  for  the  protection  of  em- 
ployes does  not  deprive  the  employer  of  the  de- 
fense of  contributory  negligence. — Thompson  v. 
Edward  P.  Allis  Co.,  62  N.  W.  527,  89  Wis. 
523. 


MATERIALITY. 


Of  evidence,  see  "Evidence,"  §  109. 


MATERIAL  MEN. 


See  "Mechanics'  Liens." 


MAXIMS. 


"Falsus  in  uno,  falsus  in  omnibus,"  see  "Wit- 
ness," §  52. 


MAYOR. 

See  "Municipal  Corporations." 

MEANDER  LINES. 

As  boundaries,  see  "Boundaries,"  §  2. 

MEASURE  OF  DAMAGES. 

For  breach  of  contract,  see  "Damages,"  §§  10- 

22. 
For  torts,  see  "Damages,"  §§  23-32. 

MECHANICS'  LIENS. 

I.  IN  GENERAL,  §  1. 
II.  PROPERTY  SUBJECT  TO  AND  WHO 
AUTHORIZED        TO        IMPOSE 
LIEN,  §§  2-S. 

1.  In  General,  §  2. 

2.  Agreement  or  Consent  to  Improve- 

ments— Authority  to  Impose  Lien, 
§§  3-6. 

3.  Extent  of  Property  Affected,  §§  7,  8. 

III.  FOR  WHAT  OBTAINED,  §§  9-12. 

IV.  WHO     MAY     CLAIM— RIGHTS     OF 

SUBCONTRACTORS,  §§  13-20. 
V.  PROCEEDINGS  TO  PERFECT,  §§  21- 
38. 
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VI.  PRIORI!  II  >'.  §§  39-43. 
VII,   WAIVER,    RELEASE,    A.ND   E3XTIN- 
i.l  ISHMENT,         II    17. 
VIII.  CONTB  VCTORS'   BONDS,  §  48. 
IX.  ENFORCEMENT— ACTIONS,     §S    40- 
59. 

Subjection  of  homestead  to  lien,  see  "Home- 
stead," 5  12. 

I.    IN   GENERAL. 
§'  1.    Indemnity  against  liens. 

(Minn.;     ISJ17.I 

I'l.iMiiiii   made  a   contract   with   M.  where- 
by the  latter  was  to  build   for  plaintiff  a  house 

the  work   progi 
not  exceeding  85  per  cent,  of  the  materials  and 
labor  furnished,  the  balance  to  be  withheld  un- 
til   completion   of   thi  t,     M.    gave    the 
plaintiff  a  bond,  with  E.  as  surety,  indemnifying 
him   against   Liens.     Held,    in    an    acl  on 
E.  for  :i  breach  of  the  bond,  thai  the  fact  that 
the  plaintiff,  during  tlio   v.  ide  payments 
to  the  contractor  exceeding  85  per  cent,  of  the 
contraci    price,    without    proof    that    such    pay- 
ments exceeded  S5  per  cent,  of  the  total  an 
of   the   materials   and    labor   already    furnished, 

did  not  i stitute  a  defense. — Graves  v.  .Merrill 

(Minn.)  70  N.  W.  562. 


II.    PROPERTY      SUBJECT      TO      AND 
WHO    AUTHORIZED    TO     IM- 
POSE LIEN. 

1.  IN  GENERAL. 

§  2.    Public  building. 

(Minn.;    is;>7.) 

A  public  building,  such  as  a  courthouse 
and  city  hall,  is  not  subject  to  a  mechanic's 
lieu. — Burlington  Manuf'g  Co.  v.  Board  of 
Courthouse  &  City  Hall  Com'rs  (Minn.)  09  N. 
W.  1001. 


2.  AGREEMENT  OR  CONSENT  TO  IM- 
PROVEMENTS—AUTHORITY TO 
IMPOSE  LIEN. 

§   3.    Statutory  provisions, 
[n]      (Minn.;    1890.) 

R.  was  building  a  house  on  his  own  land, 
and  contracted  with  H.  for  the  furnishing  of 
glass  at  a  fixed  price.  H.  purchased  the  glass 
of  a  wholesale  dealer  on  c-edit  in  the  regular 
course  of  business,  and  it  was  delivered  for 
H.  to  R.,  who  used  the  same,  and  paid  H.  the 
agreed  price.  Held,  that  the  wholesaler  was 
not  entitled  to  a  lien  on  the  house,  under  Gen. 
St.  1894,  §  (1229,  as  one  furnishing  material  "by 
virtue  of  a  contract  with,  or  at  the  instance  of, 
the  owner  thereof,  or  his  agent,  trustee,  contract- 
or, or  subcontractor." — Ryan  Drug  Co.  v.  Rowe 
l  Minn.)  69  N.  \V.  4(58. 

[b]  (S.  D.;    1S9G.) 

Under  Comp.  Laws,  §  54(59,  giving  a  lien 
to  "every  mechanic  or  other  person  who  shall 
do  any  work  upon  or  furnish  material"  for  any 
building,  one  who,  under  a  contract  with  the 
owner  or  contractor,  hauls  material  furnished 
by  another  for  a  building,  which  is  used  in  the 
erection  of  the  same,  is  entitled  to  a  lien  there- 
for.—Kehoe  v.  Hansen  (S.  D.)  65  N.  W.  1075. 

[c]  (Wis.s   1890.) 

Laws  1887,  c.  406,  declaring  that  Rev. 
St.  §  3314,  which  provides  for  a  mechanic's  lien 
on  the  real  property  of  any  person  on  whose 
premises  the  improvements  are  made,  shall  not 
give  a  lien  when  the  relation  of  landlord  and  ten- 
ant exists,  does  not  apply  to  a  case  where  land- 
owners contract   with  a  person    to   construct  a 


building  for  t!    D  land,   though   coupled 

with  ■■•<  ■  upy 

for  a  definite  tern,. — 
Bentlej  v.  Adams  (Wis.)  00  N.  \V.  505. 

92   Wis.   : 

§  4.    Promoting    improvements. 

(Neb. i    isiiii.i 

The   fad   that  a  lot  y,  as  a  condi- 

tion on  which  it  would  maki   a  loan  for  the 
lion  of  buildings  on  land  i  I  lecurity,  re- 

quired thai  the  contemplated  im  irovements  should 
plans  submitted  v,  itb  the  application 
[or  the  loan,  did  not  make  the  company  a  pro- 
moter of  such  Improvement  o  subject  it 
tn  a  direct  liability,  to  the  amount  paid  by  it 
oul  "i  the  loan  for  a  mortgage  which  was  a  par- 
amount lien  on  the  Ian                 rs  of  mechanics' 
the  Lmpro 
v.   Central    Loan   &  Trust  Co. 
N.   W.  Tils. 

§   5.    Property   transferred  by  promoters 
to  corporation. 

(Neb.:     isnii.i 

\\  here  the  liability  of  subscribers  on 
a  contract  for  the  erection  for  them  of  a  plant 
which  they  were  to  operate  on  incorporation 
was  several,  and  not  ji>int,  and  the  iration 

was  not  liable  on  the  contract,  the  cot 
were  not  entitled  to  a  mechanic's  lien  on  the 

property  for  the  nnp  act  price. — 

1  »:i\  is  v    Ravenna  Creamery  Co.  (Neb.)  67  N. 
W.  436. 

4S  Neb.  471. 

§  6.    Improvements     by    vendees — Liabil- 
ity  of   vendor. 

[a]  (lo-irn:    1896.1 

Where  one  enters  into  possession  of  land 
under  a  contract  of  sale  which  provides  for 
forfeiture  in  case  of  nonn  at  of  the  install- 

ments Of  the  purchase  price,  he  is,  ncvcrli 
an  owner,  within  the  meaning  of  Code,  5  2130, 
and  Miller's  Code,  §  2136,  providing  for  a 
lieu  for  labor  and  materials  furnished  for  the 
erection  of  a  building  by  virtue  of  a  conl 
with  the  owner,  and  defining  an  owner  as  one 
for  wiiose  use  and  benefit  the  building  is  erect- 
ed—Jameson v.  Gile  (Iowa)  67  N.  W.  396. 

[b]  (Neb.;    1890.) 

One  who  furnishes  materials  for  use  in 
the  erection  of  buildiugs,  to  one  in  possession 
of  land  under  a  contract  of  sale,  cannot,  in  the 
absence  of  an  agreement  between  the  vendor 
and  vendee  that  the  improvements  shall  be 
made,  acquire  a  lien  which  shall  attach  to  any 
interest  other  than  that  of  the  vendee,  or  which 
shall  be  superior  to  the  lien  of  the  vendor  for 
any  balance  of  the  purchase  price. — Fuller  v. 
Pauley  (Neb.)  60  N.  W.  1115. 
48  Neb.  138. 


3.  EXTENT  OP  PROPERTY  AFFECTED. 

§  7.    Several  parcels  and  single  contract. 

[a]  (Neb.  j   1895.) 

Where  a  subcontractor  paints  two  h 
under  one  contract,  to  recover  on  a  lien  against 
one  of  the  houses  he  must  show  the  value  of  the 
labor  performed  and  material  furnished  for  such 
house.  Byrd  v.  Cochran  (1S94)  58  N.  W.  127, 
followed.— Hines  v.  Cochran,  62  N.  W.  299,  44 
Neb.  12. 

[b]  (Neb.;   1893.) 

Where  material  is  delivered  for  the  erec- 
tion of  six  buildings  on  six  adjoining  lots,  and 
the  evidence  does  not  show  what  proportion 
thereof  was  used  in  the  separate  buildings,  the 
whole  debt  may  be  charged  to  all  the  lots,  but  all 
the  debt  cannot  be  charged  to  a  part  of  the  lots. 
Badger  Lumber  Co.  v.  Holmes  (.Neb.)  02  N. 
W.  440. 

44  Neb.  244. 
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[c]     (Neb.i   1S95.) 

Where  it  is  sought  to  charge  separate 
parts  of  certain  real  estate  for  the  value  of  ma- 
t  ii]  furnished  for  the  erection  of  improvements 
on  all,  the  value  of  the  material  must  be  appor- 
tioned  so  that  each  part  shall  bear  no  greater 
nt  of  the  expense  than  the  value  of  the 
material  actually  used  thereon.  Byrd  v.  Coch- 
ran (1S94)  5S  N.  W.  127.  39  Neb.  109,  followed 
and  reaffirmed.— Badger  Lumber  Co.  v.  Holmes, 
62  N.  W.  440,  44  Neb.  244. 

§  8.    Two  houses  on  one  lot. 

,l"..i:     1896.) 

Under  the  provision  of  the  mechanic's  lien 
law  (Acts  16th  Gen.  Assem.  c.  100,  S  41  that 
the  "entire  land  upon  which  any  such  building, 
erection  or  other  improvement  is  situated,  in- 
cluding that  portion  not  covered  therewith." 
shall  be  subject  to  the  lien  thereby  given,  a  lien 
for  materials  furnished  for  the  erection  of  a 
house  does  not  cover  a  separate  house  standing 
on  the  same  undivided  lot.  but  is  confined  to  the 
house  for  which  the  materials  were  furnished, 
and  so  much  of  the  lot  as  is  properly  appurtenant 
thereto— Ewing  v.  Allen  (Iowa)  68  N.  W.  702. 


III.    FOR    WHAT    OBTAINED. 

§  9.    Material  furnished  in  ignorance  of 
destination. 

[ai    ranch.;  isoo 

A  manufacturer,  selling,  in  the  usual  course 
of  trade,  glass  to  a  merchant,  without  any 
knowledge  or  understanding  that  it  is  to  be  used 
in  the  construction  of  any  particular  building, 
cannot  enforce  a  material  man's  lien  therefor 
against  the  building  for  which  the  glass  was  or- 
dered by  the  merchant,  by  whom  it  was  sold  to 
the  owner. — Van  Cleve  Glass  Co.  v.  Erratt 
(Mich. i  68  N.  W.  97S. 
[b]     (Minn.;   1895.) 

One  who  makes  granite  columns  for  a 
building  contractor  is  entitled  to  a  lien  on  the 
building  in  which  they  were  used,  though  he 
did  not  know  for  what  particular  building  the 
columns  were  intended  when  the  labor  was  per- 
formed.—Emery  v.  Hertig  (Minn.)  61  N.  W. 
830 

60  Minn.  54. 

§   10.    Materials   not    used   as   intended. 

(Iowa;    1897.) 

A  lien  for  materials  sold  and  delivered  for 
use  in  a  particidar  building  is  not  affected  by 
the  fact  that  the  materials  were  not  used  in 
such  building.— Lee  v.  Hoyt  (Iowa)  70  N.  W. 
95. 

§  11.    Excavations. 

(Minn.;    1886.) 

Gen.  St.  1894,  §  0230,  provides  that  who- 
ever performs  labor  "for  grading,  filling  in,  or 
excavating  any  land,"  shall  have  a  lien  on  the 
land  for  the  price  of  his  labor.  Held,  that  a 
hole  drilled  in  the  ground  solely  to  ascertain 
whether  there  is  ore  underneath,  and,  if  so, 
whether  it  exists  in  paying  quantities,  is  not  an 
excavation,  within  the  statute. — Colvin  v.  Weim- 
er  (Minn.)  65  N.  W.  1079. 
64  Minn.  37. 

§   12.    Sinking  well. 

(Neb.:   1896.) 

Under  Comp.  St.  c.  54,  §  1,  giving  a  me- 
chanic's lien  to  persons  who  "perform  labor  or 
furnish  any  materials  or  machinery  or  fixtures 
for  the  erection  *  *  *  of  any  *  *  *  build- 
ing or  appurtenance."  an  account  for  labor  per- 
formed and  material  furnished  in  sinking  a  tu- 
bular well  cannot  found  a  claim  a  mechan- 
ic's lien.— Omaha  Consol.  Vinegar  Co.  v.  Burns 
(Xeb.j  OS  N.  W.  402. 


IV.   WHO     MAY    CLAIM— RIGHTS     OF 
SUBCONTRACTORS. 

Assignability    of   rights   of    subcontractor,    see 

"Assignment,"  §  3. 
Liability  "f  si-1im.i1  district  to  subcontractor,  see 

"Schools  and  School  Districts,"  §  1. 

§   13.    In  general. 
(Wis.;   1896.) 

Where  a  building  contract  provides  that  the 
work  shall  be  done  to  the  satisfaction  of  the  su- 
perintendent as  a  condition  precedent  to  paymeut, 
and  the  record  fails  to  show  the  performam  of 
such  condition,  the  contractors  are  not  entitled 
to  any  liens  for  balance  due. — Forster  Lumber 
Co.  v.  Atkinson  (Wis.)  69  N.  W.  347. 

§   14.    Who  are  contractors. 
(Micli.;    1896.) 

One  whose  lien  statement  shows  the  fur- 
nishing of  a  large  number  of  articles  and  materi- 
als entering  int..  th.-  construction  of  parts  ..f  a 
building,  and  the  construction  of  such  parts  by 
his  skilled  workmen,  is  a  contractor. — Sterner  v. 
Haas  (Mich.)  66  N.  W.  348. 

§   15.    Rights  of  architect. 

[a]  (Iowa:   1896.) 

An  architect  who  prepared  plans  and 
specifications   for    improvements   on    a    building, 

are  made  in  accordance  with  such  plans,  is 
entitled  to  a  mechanic's  lien  on  the  property. — 
Parsons  v.  Brown  (Iowa)  66  N.  W.  8S0. 

[b]  (Minn.:    1893.) 

Detendant  bought  an  uncompleted  house, 
.m  the  agreement  that  the  heating  apparatus 
should  be  put  in  under  the  supervision  of  the 
architect  who  supervised  the  construction  of  the 
house.  Belli,  that  the.  services  subsequently  per- 
formed  by  the  architect  in  supervising  the  put- 
ting in  of  the  apparatus  were  under  the  original 
contract  for  the  supervision  of  the  house,  and 
that  he  could  claim  a  mechanic's  lieu  for  such 
services  as  rendered  under  said  contract. — Wang- 
anstein  v.  .Tones  (Minn.)  (>J  N.  W.  717. 
01  Minn.  262. 

§16.    Foreign  corporations. 
(Neb.;    1805.) 

A  foreign  corporation  may  claim  a  me- 
chanic's lien,  being  within  the  term  "any  per- 
son.''—Chapman  v.  Brewer  (Neb.)  02  N.  W.  320. 
43  Neb.  890. 

§   17.    Estoppel  to  acquire  lien  by  assign- 
ment. 

(Neb.:   1895.) 

The  agreement  of  a  material  man  not  to 
file  a  lien  for  materials  furnished  for  a  building 
does  not  prevent  him  from  acquiring  by  assign- 
ment, ami  enforcing,  a  claim  perfected  by  an- 
other— Ilines  v.  Cochran  (Neb.)  62  N.  W.  299. 
44  Neb.  12. 

§   18.    Rights  of  subcontractors  and  ma- 
terial men. 

[a]  (Iowa;    1S96.) 

.\  building  contract  provided  that  the 
owner  should  retain  10  per  cent,  from  payments 
on  partial  estimates  until  completion  of  the 
building,  and  also  that  a  certain  part  of  the  con- 
tract price  should  be  paid  in  an  order  on  anoth- 
er. Held  that,  as  affecting  claims  of  subcon- 
tractors to  mechanics'  liens,  the  10  per  cent, 
should  be  retained  from  the  amount  of  the  order, 
ns  well  as  the  cash  payments. — Merritt  v.  Hop- 
kins (Iowa)  65  N.  W.  1015. 

[b]  (Iowa;   1896.) 

A  subcontractor  is  bound  by  the  terms 
of  the  contract  between  his  principal  eontracior 
and  the  owner. — Epeneter  v.  Montgomery  Coun- 
ty (Iowa)  67  N.  W.  93. 

[c]  (Minn.:    1S97.) 

To   entitle   a    subcontractor   to    a   lien,    his 
contract    and    performance    thereof    need    not 
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§   19. 


Payment  to  contractor. 


[a]  (Iowa;   1806.) 

Thi  .   ,  hi    bj    i ]  e  owner  of  prop- 

erty of  notes  of  a  building  contractor,  it  not  be- 
ing shown  that  they  i  ic  discharge  oi 
chums  for  liens  on  the  property,  does  nol  au- 
thorize the  owner  to  claim  the  amount  of  the 
Holes  as  payment  on  the  contract,  as  against 
liens  of  subcontractors  thereafter  duly  establish- 
ed.—Merritt  v.  Hopkins  (Iowa)  65  N.  W.  1015. 

[b]  (Iowai   1896.) 

When    the  owner  of  a   building   I 
or  has  opportunity  to  know,  thai  there  are  sub- 
contractors, he  cannot,  as  against  liens  they  may 

thereafter  establish,  legally  make  tiual  payment 
to  the  contractor  until  tin'  expiration  of  the  30 
days  allowed  them  by  statute  within  which  to 
file  and  serve  notice  of  their  claims. — Merritt  v. 
Hopkins  (Iowa)  65  N.  W.  1015. 

[c]  (Iowa;    1896.) 

Subcontractors  who  furnished  labor  and 
materials  with  the  knowledge  of  the  owner  can- 
not complain  that  he  paid  the  contractor  in  ad- 
vance of  the  estimates,  under  a  contract  pro- 
viding for  payment  of  a  certain  per  cent, 
monthly  on  estimates  of  the  superintending 
architect,  where  it  appears  that  the  contractor 
was  not  paid  more  than  such  percentage  for 
the  work  actually  done,  and  that,  on  his  de- 
fault in  completing  the  work,  the  owner  finished 

it   at   a   total    cost     greater   than    thi tract 

price. — Epeneter  v.  Montgomery  County  (Iowa) 
67  X.  W.  93. 

[d]  llonn;    1S96.) 

The  owner  of  a  building  whose  contract 
with  the  principal  contractor  for  its  erection  pro- 
vides for  payments  at  stated  intervals  and  does 
not  reserve  the  right  to  discharge  claims  of  sub- 
contractors from  the  fund  otherwise  due  the 
principal  contractor,  is  entitled  to  make  pay- 
ments according  to  the  contract,  without  liabil- 
ity to  sul ntractors,  though  he  knew  that  they 

had  been  furnishing  labor  and  materials,  and 
had  not  been  paid  therefor  by  the  contractor. — 
Epeneter  v.  Montgomery  County  (Iowa)  67  N. 
W.  93. 

Ie]     (Wis.;    18t»(i.) 

Where  several  principal  contractors  "joint- 
ly and  severally"  agree  to  erect  a  building  as  pre- 
scribed by  a  certain  contract,  and  to  receive  in 
payment  85  per  cent,  of  the  value  monthly,  and 
the  balance  on  completion  of  the  work,  and  "upon 
its  being  satisfactorily  done,  with  all  claims" 
which  will  become  liens  paid,  where  outstanding 
subcontractors'  claims  which  have  been  proven 
exceed  the  difference  between  the  contract  price 
and  the  amount  paid  to  the  principal  contractors, 
it  is  error  to  allow  any  such  contractors  to  have 
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V.    PROCEEDINGS   TO  PERFECT. 

Effect  on   lien  of  failure  to  file  statement,   see 
post,  §  40. 

§   21.    Compliance  with  statute. 
(Neb.;     I8UT.) 

If   the   account  of   the   claimant   and   the 
affidavit  thereto   substantially   comply   with    the 
statute  when  construed  together,  ii  is  sunt 
— Drexel  v.  Richards  (Neb.)  To  N.  W.  23. 

§   22.    Service   of  notice  on   owner, 
[a)     (Iowa;   18!>r>.) 

\\  here  a  statement  of  lien  was  filed 
against  a  society,  and  the  sheriff  was  a  member 
of  its  building  committee,  the  delivery  to  the 
sheriff,  for  service,  of  a  notice  of  the  lienor's 
claim,  and  the  filing  thereof,  addressed  to  the 
society,  is  not  sufficient  service  of  the  notice  on 
the  society,  it  not  appearing  what  the  duties  of 
the  building  committee  were,  or  that  ii  ;vas 
then  in  existence. — Steele  v.  McBurney  (Iowa) 
05  N.  W.  332, 

lb]     (Midi.;    !*!>.-,.) 

Under   Pub.    Acts    1893,    No.    199,    §   6, 
providing   that  a   notice  of  the  lien   filed   shall 
within  10  days  be  served  on  the  owner  or  f 
if  he  can  be  found  in  the  county,  or,  in  case  of 
■  from  the  county,  then  a  copy  on  his 
agi  nt  within  the  county,  and,  if  neither  can  be 
found  within  the  county,  a  copy  of  such  a 
shall  be  posted  on  the  building,  service  of  notice 
by   mailing   a   copy   to  the  general   manager   of 
the  owner  at  a   place  outside  the  county  is  in- 
sufficient. — Hannah    &   Lay   Mercantile   Co.    v. 
Mosser  (Mich.)  02  N.  W.  1120. 
105  Mich.  18. 
Ic]     (Mich.;    1895.) 

T'nder  Pub.  Acts  1893,  No.  199.  §  6,  if 
the  notice  of  lieu  required  to  be  served  on   the 
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oniier  or  agent  is  not  served  within  the  county, 
the  claim  must  fail. — Hannah  &  Lav  Mercantile 
Co.  v.  Mosser  (Mich.)  62  N.  W.  1120. 
1U5  Mich.  18. 


§   23. 


By  contractor. 


[a]  (Mich.;    1895.) 

In  a  proceeding  by  the  original  contractor 
to  enforce  a  mechanic's  lien  against  the  owner 
of  the  land,  no  rights  of  a  subsequent  purchaser 
intervening,  the  owner,  by  accepting  service  of 
a  copy  of  the  statement  in  lieu  of  the  statutory 
service,  before  the  time  had  elapsed  within 
which  the  statutory  service  could  have  been 
made,  is  estopped  to  assert  that  the  service  was 
not  made  in  the  statutory  manner. — Mouat  v. 
Fisher  (Mich.)  02  N.  W.  338. 
KM  Mich.  262. 

[b]  (Mich.;    1806.) 

The  requirements  of  Pub.  Acts  1891,  No. 
179,  §  4.  providing  that  a  contractor  shall  furnish 
the  owner  a  statement  of  laborers  and  material 
men  under  his  contract,  with  the  amounts  due 
each,  before  Ik  shall  have  a  right  of  action  to 
enforce  a  mechanic's  lien  ibi  refor,  cannot  be  con- 
sidered waived  in  favoi  of  a  actor  unless 
under  circumstances  amounting  to  an  estoppel. — 
Sterner  v.  Haas  (Mich.)  00  N.  \\  .  348. 

[c]  (Mich.;    1890.) 

Pub.  Acts  i.-'.ll.  No.  179.  §  4.  requiring 
the  contractor  to  furnish  the  owner  a  statement 
of  the  laborers  and  material  men  under  his 
contract,  before  he  may  sue  to  enforce  a  me- 
chanic's lien,  reqtiir°s  the  contractor  to  furnish 
such  statement,  though  in  fact  the  time  with- 
in which  liens  may  he  perfected  by  material 
men.  subcontractors,  or  laborers  has  expire!  1  y 
reason  of  the  lapse  of  00  days  after  the  c<  mple- 
tion  of  the  building.— Martin  v.  Warren  (Mich.) 
07  N.  W.  897. 


24. 


By  subcontractor. 


(Iovrn:    1896.) 

To  preserve  a  mechanic's  lien  by  a  sub- 
contractor, as  against  other  lien  holders,  he  must 
serve  on  the  owner  the  written  notice  that  he 
has  filed  his  claim  for  a  lien  with  the  clerk,  re- 
quired by  Laws  10th  Gen.  Assem.  c.  100.  §  7, 
within  the  Mil  days  allowed  by  that  statute  from 
the  date  when  the  last  material  was  furnished 
or  the  last  work  done;  and  the  service  within 
that  time  of  an  original  notice  which  states  that 
a  lien  is  claimed,  but  not  that  the  claim  has  been 
filed,  is  insufficient. — Merritt  v.  Hopkins  (Iowa) 
65  N.  W.  1015. 

§  25.    Notice     nf    lien     or     statement     of 
claim  filed — Sufficiency. 

[aj    rwis.j   1890.) 

A  notice  of  subcontractor's  lien,  which 
states  that  "it  claims  said  lien  under  and  by 
virtue  of  the  lav.  s  of  the  state  of  Wisconsin 
in  such  case  made  and  provided,"  is  sufficient, 
without  specifically  naming  the  section  of  the 
statute.  —  Hausmann  Bros.  Manuf'g  Co.  v. 
Kempfert  (Wis.)  67  N.  W.  1130. 

93  Wis.  587. 
[b]     (Wis.;   1896.) 

A  notice  of  subcontractor's  lien  which, 
after  reciting  what  the  claim  was  for  and  up- 
on, states  "that  the  work,  labor,  and  services 
done  and  performed  upon  said  building,  and 
sash,  doors,  blinds,  mouldings,  and  other  build 
ing  materials  sold  and  delivered  to  be  used,  and 
which  were  actually  used,  *  *  *  nnder  said 
agreement  with  said  principal  contractors, 
*  *  *  was  done  and  performed,  and  mate- 
rial furnished,  on  and  between"  the  dates 
named,  at  the  agreed  prices  named;  that  the 
last  date  of  the  performance  of  such  work  and 

hing  such  materials  under  said  contracts 
was  on  a  certain  date;  and  that  60  days  had 
not  since  elapsed,— is  a  substantial  compliance 
with  the  statute.— Hausmann  P.ros.  Manuf'g 
Co.  v.  Kempfert  (Wis.)  67  N.  W.  1136. 

:>::  Wis.  5!>7. 


§   26.   —   Description    of    premises. 

[a]  (Iowa;   1896.) 

After  vacation  of  a  recorded  plat,  a  lieu 
Bti  tement  describing  a  portion  of  the  land  for- 
merly covered  thereby  as  lots  and  blocks  of  such 
plat,  and  giving  their  number,  is  sufficient,  . 
the  land  formerly  included  in  the  designated 
lots  and  blocks,  within  Acts  10th  Gen.  Assem. 
c.  100,  §  6,  lequiring  a  statement  of  lien  tn  con- 
tain a  correct  description  of  the  land. — Chicago 
Lumber  Co.  v.  Des  Moines  Driving  Park  (Iowa) 
or,  N.  W.  1017. 

[b]  (Iowa;    1890.) 

Where  a  recorded  plat  of  an  addition  is 
vacated,  and  the  land  inclosed  f'i  r  a  race  ground, 
a  statement  of  lien  reciting  that  it  is  claimed  on 
the   improvements   "on   the   following     I 

on  which  the  same  are  situated,"  and 

ing   the   land   as   lots  and   blocks   (j 
their  numbers)  of  the  vacated  plat,  is  insufficient 
to  i  n  ate  a  lien  on  the  land  formerly  platted  as 
streets  and  alleys.— Chicago  Lumber  Co.  v.  Des 
Moines  Driving  Park  (Iowa)  05  N.  W.  1017. 

[c]  (Mich.:    189.-,.) 

Under  Pub.  Acts  1S93,  No.  199,  §9,  subd. 
4,  providing  for  a  decree  against  the  On 
alone,  the  lien  will  be  good  against  the  building 
when  the  notice  accurately  describes  the  build- 
ing, but  not  the  land. — Hannah  &  Lay  Mercan- 
tile Co.  v.  Mosser  (Mich.)  02  N.  W.  1120. 
105  Mich.  18. 

[d]  (Minna    IS90.) 

Where  a  house  was  erected  on  the  west 
half  of  lot  7  and  the  east  half  of  lot  6,  which 
were  contiguous,  a  description  in  a  lien  state- 
ment of  the  premises  on  which  the  house  was 
situate  as  the  east  half  of  lot  7  and  the  west 
half  of  lot  6  was  sufficient,  under  Gen.  St. 
1894,  §  6237,  providing  that  the  validity  of  a 
lien  shall  not  be  affected  by  any  inaccuracy  in 
the  statement  relating  to  the  property  to  be 
charged  if  the  property  can  be  reasonably  rec- 
ognized by  the  description.— Evans  v.  Sanford 
(Minn.)  68  N.  W.  21. 

[e]  (Minn.;    1896.) 

The  fact  that  in  the  statement  the  de- 
scription of  the  land  on  which  the  building  was 
erected  covered  a  tract  exceeding  the  statutory 
limit,  but  all  of  which  was  owned  by  the  lien 
debtor,  did  not  vitiate  the  lien,  as  the  court  has 
the  right  to  carve  out  of  such  tract  a  tract  with- 
in the  limit.— Evans  v.  Sanford  (Minn.)  68  N. 
W.  21. 

[f]  (Neb.;    l*-96.) 

In  the  affidavit  filed  by  a  subcontractor 
claiming  a  lien  under  Comp.  St.  ISO.".,  c.  54,  §  2„ 
the  real  estate  of  the  owner  was  described  as 
the  "Bartlett  &  Downing  Block  in  Kearney, 
Buffalo  county,  Nebraska."  The  correct  de- 
scription of  the  real  estate  was  "Lot  3SS  in  the 
town  of  Kearney,  Nebraska."  Edit,  that  said 
description  alone  would  not  charge  a  party 
dealing  with  lot  3SS  with  notice  that  the  lien 
was  claimed  against  it.— Drexel  v.  Richards 
(Neb.)  67  N.  W.  742. 
48  Neb.  732. 

[g]  (Neb.;    1S9(J.) 

Under  Comp.  St.  1S95,  c.  54,  §  2,  the 
description  of  the  real  estate  on  which  mate- 
rials furnished  by  a  subcontractor  have  been 
used  in  erecting  an  improvement  is  a  necessary 
part  of  the  affidavit  required  to  be  filed  by  such 
subcontractor  in  order  to  entitle  him  to  a  lien. 
Holmes  v.  Hutchins  (1S94)  57  N.  W.  514.  38 
Xeb.  001,  followed.— Drexel  v.  Richards,  07  X. 
W.  742,  48  Xeb.  732. 

[h]     (Neb.;    1897.) 

A  description  in  the  statement  for  lieu  is 
sufficient  if  the  property  can  be  ascertained 
therefrom  by  the  aid  of  extrinsic  evidence. — 
Drexel  v.  Richards  (Xeb.)  70  X.  W.  23. 

[i]     (Neb.;    1897.) 

A  subcontractor's  statement  for  lien  must 
describe  the  premises  on  which  the  improve- 
ment was  erected. — Drexel  v.  Richards  (Xeb.) 
70  X.  W.  23. 
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IJj     (Neli.i    iv>7.> 

A   crlptlpn  of  property  in  a 

for  o  m  lien  as  the  "Bartlett  >v-  Down- 

ing Block,  i  Neb.,"  is 

a  sufficient    d  the 

dally  third  pai  ties  are 

v.   Richards  (Neb.)   70  N.   W. 
23. 

§'  27.   Effect  of  mistake  or  surplusage. 

Ill]      (I. ma.) 

I  odi      I  2133,  providing  that,  to 

id  material  furni 
be  Bled  ' 

and  verified   in  g 1   faith  is  guffic 

uninte  m        bi     Fonnd.    i 1895)    I !  n    n 

m  ib  r  Co,  v.  Miller,  62  N.  W.  742;  (1896) 
Id.,  67  N.  W.  383. 

|  hi      llov.  ii ;     1SSI7.) 

Plaintiffs  having  Bold  8.  materials  for  a 
building  on  land  to  which  M.  held  the  legal 
title  as  securir;  .  i  hi  ir  righl  to  a  lien  was  nol 
defeated  because  ti  ey  claimed  it  ag  linsl  both 
s.  and  M..  in  the  absence  of  intentional  wrong. 
Iowa)  70  N.  W.  95. 

Ic]      (Minn.;    1805.) 

ni   for  a  mechanic's  lien  is  not 
arily    defective    because    it   states    more 
facts  than  the  statute  requires.  -John  Paul  l.uui- 
i   I  Minn.)  03  N.  W.  71S. 
61  Minn.  303. 

§  28.    Effect    of    claiming    more    than    is 
due. 

[a]  (Mich.)    1804.)  ..,,., 
Filing   a    claim   for   mechanics  lien   for 

too  large  a  sum  does  Q01   invalidate  the  lien  un- 
less the  mistake  is  intentional.— McMonagle  v. 
Wilson  (Midi.)  61   X.  W.  -1D5. 
103  Mich.  264. 

[b]  (Mien.;    1895.) 

A  contractor  purchased  from  O.  ma- 
terials  worth  $60,  which  were  used  elsewhere, 
in  addition  to  materials  use, l  in  defendant's 
building,  and  on  the  day  he  received  $1,500 
from  defendant  paid  G-.  $75  on  account  out  of  it. 
i :.  ere  lited  the  $75  on  the  $60  account,  and  the 
balance,  $15,  on  the  building  account,  and  in 
this  form  swore  to  the  latter  as  correct,  with 
the  intention  of  collecting  the  whole  amount 
ftom  defendant  company.  Eeld,  that  the  action 
of  G.  was  such  an  attempted  fraud  on  defend- 
ant as  to  defeat  his  lien. — Hannah  &  Lay  Mer- 
cantile Co.  v.  Mosser  (Mich.)  02  N.  W.  1120. 
105  Mich.  18. 
[e]     (Mich.;    1895.) 

Under  the  orovision  of  the  mechanic's 
lien  law  that  claimant  make  a  just  and  true 
statement  of  the  demand  due  him,  his  lien  will 
not  he  defeated,  though  he  claims  too  much  in 
his  statement,  it  being  the  result  of  an  honest 
mistake,  and  not  an  effort  on  his  part  to  place 
a  lien  en  the  premises  for  a  greater  amount 
than  he  honestly  believed  his  due.  Grant.  J., 
dissenting. — Scheibner  v.  Cohnen  (Mich.)  65 
N.   W.  700. 

§  29.    Verification. 

[a]  (Mich.:    1894.) 

An  affidavit  for  a  mechanic's  lien,  sworn 
to  before  a  proper  person,  is  not  rendered  in- 
valid because  also  sworn  to  before  a  person 
who  afterwards  became  deponent's  attorney  in 
the  suit,  even  if  void  so  far  as  the  latter  oath 
is  concerned. — McMonagle  v.  Wilson  (Mich.)  61 
X.  W.  495. 

103  Mich.  261. 

[b]  (Midi.;    1894.) 

An  affidavit  for  a  mechanic's  lien,  as- 
serting that  deponent  furnished  material  for 
building  a  house  on  a  lot  in  pursuance  of  a 
contract  with  W..  the  owner  of  the  lot,  aud 
there  is  due  deponent  therefor,  from  W.,  a 
certain  amount  on  the  contract,  and  a  certain 
amount   for   extras   done   on   the   house   under 


the   contract)   and   damages   suffi  red    by 
in  m    because    u  mply    win 

i,  purports  to  i»-  the  all, 
infractor.  -le  v.  Wilson  i ' ' 

61  N.  W.  495. 

L03  Mi.-h.  264. 
Ic]     (Minn. i    1805.) 

•i  itatemi  i 
the  da  id   knowledge  ol   the 

facta  therein  stated,  the  game 

true,"    Mas    sufficient— Nordine    v.    Kn 
ei  N,  u 
62  Minn.  264. 
Id]     (Neb.  i    1605.) 

II laim  id   a    mechanic's    lien    m 

i  mi  information  and  belief. — Chapman  v. 
r,  62  N.  W.  820,  43  Neb.  b'.io. 

§  30.    Amendments. 
[11]     (Iowa  1    1800.) 

Aits   li;th   (J        Assem.  c.  100.  pro 
thai  failuie  rn  file  a  claim  of  lien  b1 
feal  1  he  lii  0  1  •  and 

incumbrancers   in   ■■ 1    faith    1  itice," 

after   the   tiui.     limited    has  expired,    and    I 
an]   claim  for  lien  is  filed.     II1I1I.  that  on 
a   lien   the  claim  of  lien 
led  to  inch  omitted,  as 

"purchaser  in  good  faith  without  notice."  after 
the  time  for  filing  liens  hs 

any  claims  for  lien  were  filed.— Chicago  Lumber 
Co.  v.  JJos  Moines  Driving  Park  (Iowa)  65  N. 
W.  1017. 

[bj     (WlM.;    IK'li;.) 

Under  Sanb.  &  B.  Ann.  St.  §  3315.  which 
provides  thai  a  subcontractor  may  be  entitled  to 
a   lien    if,    within   60   days   after   furnishing    ma- 
il  giv 

1 iii   writing  to  the  owner,  or  las  agent,  of 

1  .  ted  by  the  lien."  etc.,  the 

notice  cannol  be  amended  after  11 spiral 

the  60  days.— Mark  Paine  Lumber  Co.  v.  Doug- 
las Count v  Imp.  Co.  (Wis.)  OS  X.  \V.  1013. 

Ic]      (\Vi».;    1800.) 

Under  Sanb.  &   B.  Ann.  St.  §  3320,  which 
provides  that  a  claim   for  a  lien  shall 
among  other  things,  "a  description  of  the  prop 
city  affected."  and  that  it  may  he  amended  the 

same  "as  pleadings,"  where  a  claim  is  not  so 
dele. the  as  to  be  an  absolute  nullity,  and  the 
rights  of  third  persons  have  not  intervened,  it 
may  be  amended  as  to  the  description,  evi  □  aft- 
er the  expiration  of  the  6  months  from  the  date 
of  the  last  charge  for  work  or  material,  within 
which  (section  3318)  the  claim  must  be  hied. — 
Mark  Paine  Lumber  Co.  v.  Douglas  County  Imp. 
Co.  (Wis.)  OS  X.  W.  1013. 

§'31.    Necessity  of  filing  lien  statement. 

(Iowa;    1S9U.) 

Where  a  recorded  plat  of  an  addition  is 

vacated,  and  the  land  inclosed  for  a  race  ground, 
and  claims  for  liens  for  improvements  thereon, 
through  insufficiency  of  description,  fail  to  in- 
clude the  land  formerly  platted  as  streets  and 
alleys,  a  purchnsii  at  execution  sale  on  a  judg- 
ment ohtained  against  the  owners  of  the  ground 
after  the  time  for  filing  such  liens  had  expired, 
and  before  a  sufficient  claim  of  lien  was  61 
a  purchaser  "in  good  faith  without  notice,"  with- 
in Acts  16th  Gen.  Assem.  c.  100,  providing  that 
failure  to  file  a  claim  of  lien  shall  not  • 
the  lien,  "except  as  against  purchasers  or  in- 
cumbrancers in  good  faith  without  notice,"  aft- 
er the  time  limited  has  expired,  aud  before  any 
claim  for  lien  is  filed,  though  he  knew  that  the 
materials  and  labor  for  which  liens  were  claimed 
had  been  furnished,  and  the  character  and  ex- 
tent of  the  property. — Chicago  Lumber  Co.  v. 
Des  Moines  Driving  Park  (Iowa)  05  N.  W. 
1017. 

§   32.    Filing   contract. 
(Neb.;   1890.) 

The  submission  of  a  written  bid  for  the 
performance  of  work  on  a  building,  and  an  oral 
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acceptance  thereof,  do  not  constitute  a  written 
contract,  within  Comp.  St.  c.  54,  §  3,  relating  to 
mechanics'  liens,  and  providing  that,  when  any 
labor  has  been  done  oi  materials  furnished  un- 
der a  written  contract,  the  same  or  a  copy  there- 
of shall  be  filed  with  the  account.— Specht  v. 
Stevens,  Co  N.  W.  879,  40  Neb.  S74. 

§  33.    Time  of  filing  lien. 

[a]  (Mich.;    1896.) 

Complainant  contracted  to  build  a  mill 
for  defendants,  but.  the  work  not  proving  sat- 
isfactory, he  agreed  to  furnish  a  pair  of  larger 
rolls,  and  to  get  a  millwright  to  set  them  up. 
Subsequently  a  settlement  was  had  wherein  a 
deduction  from  the  contract  price  was  made  in 
order  to  pay  the  millwright,  who  was  to  be 
engaged  by  defendants  to  place  additional  ma- 
chinery, and  complainant  took  a  paper  recit- 
ing the  receipt  of  certain  notes  in  full  settle- 
ment, and  that,  in  consideration  of  such  set- 
tlement, complainant  agreed  to  furnish  9x24 
rolls  in  exchange  for  9x18  rolls  then  in  the  mill. 
A  few  days  later  defendants  wrote  asking  for 
9x30  rolls,  stating  that  they  would  pay  the 
difference,  and  the  proposition  was  accepted  by 

i iplainant,    and    the    rolls    furnished.      Held, 

that  the  last  rolls  furnished  and  the  work  done 
by  the  millwright  in  setting  them  up  was  pur- 
suant to  a  new  and  independent  contract,  which 
could  not  keep  alive  any  right  of  lien  tinder  the 
original  agreement. — John  T.  Nove  Manuf'g 
Co.  v.  Thread  Flouring-Mills  Co.  (Mich.)  67  N. 
W.  1108. 

[b]  (Minn.;    1895.) 

J  he  fact  that  the  last  items  of  material 
furnished  by  the  claimant  of  a  mechanic's  lien 
were  not  used  in  the  erection  of  the  buildings 
in  which  the  material  previously  furnished  was 
used  did  not  render  a  statement  for  the  lien 
against  that  building  filed  90  days  after  the 
date  of  the  last  item  unseasonablv  filed. — John 
Paul  Lumber  Co.  v.  Hormel  (Minn.)  G3  N.  W. 
718. 

.    61  Minn.  303. 

[c]  (Minn.;    1895.) 

Over  31/?  mouths  after  the  apparent  com- 
pletion of  a  contract,  the  performance  of  which 
DC  lipied  three  months,  two  hours'  work  was 
done  in  fitting  doors.  Held,  that  the  completion 
of  the  contract  was  not  thereby  extended. — 
Dayton  v.  Minneapolis  Radiator  &  Iron  Oo. 
(Minn.)  65  N.  W.  133. 
63  Minn.  48. 

[d]  (Minn.;    1896.) 

After  performance  of  a  contract  for  the 
placing  of  furnaces  in  a  house,  it  was  found 
that  a  warranty  was  not  complied  with,  and  a 
new  agreement  wis  made,  whereby,  in  satis- 
faction  of  all  damages  for  the  breach  of  war- 
ranty, the  contractor  was  to  substitute  other 
furnaces.  Held,  that  a  lien  statement  filed  with- 
in 90  days  after  completion  of  the  new  agree- 
ment for  the  contract  price  was  filed  in  time. — 
Scheible  v.  Schickler  (Minn.)  65  N.  W.  920. 
63  Minn.  471. 

[e]  (Neb.;   18U.->.) 

To  be  entitled  to  a  mechanic's  lien  for 
material  furnished,  a  subcontractor  must  show 
that  he  filed  a  sworn  statement  under  Comp.  St. 
c.  54,  art.  1,  §  2,  within  60  days  from  the  fur- 
nishing of  the  last  material.— Wells  v.  David 
City  Imp.  Ass'n,  61  N.  W.  623,  43  Neb.  366. 

[f]  (Neb.;    18!).",.) 

Material  for  which  a  lien  on  land  is 
claimed,  held  to  have  been  "furnished"  on  the 
oi  its  arrival  at  the  station  of  destination, 
i  I  the  payment  of  freight,  though,  at  the  re- 
quest of  the  consignee,  it  remained  at  the  sta- 
tion several  days  thereafter.— Buchanan  v.  Sel- 
deu,  61  N.  \\  .  732,  43  Xeb.  559. 

[el     (Neb.;    ]«!>.-..  i 

Where,  in  the  itemized  account  attached 
to   a   statement   filed   by   a  subcontractor   for  a 
lieu  for  material  furnished  a  contractor  for  an 
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improvement  on  land,  more  than  60  days  in- 
tervene between  two  items  of  the  account,  the 
presumption  is  that  all  the  items  were  furnished 
under  a  separate  contract. — Buchanan  v.  Sel- 
den,  61  X.  \V.  732,  43  Neb.  559. 

[lil     (Neb.:    1895.) 

Where  labor  was  performed  for  a  contractor 
in  improving  real  estate  at  two  different  periods 
of  time,  between  which  more  than  60  days  inter- 
vened, the  presumption  is  that  the  labor  was 
performed  under  two  contracts,  so  that,  to  en- 
title the  laborer  to  a  lien  under  Comp.  St.  1895, 
§  3667,  for  the  labor  performed  during  the  first 
period,  he  should  have  filed  the  statement  within 
60  days  of  the  date  of  performing  the  last  labor 
during  such  period. — Hansen  v.  Kinney,  64  N. 
W.  710,  46  Neb.  207. 

[i]     (Neb.;   1896.) 

To  entiile  a  subcontractor  to  a  lien,  he 
must  file  in  the  office  of  the  county  clerk, 
within  60  days  from  the  date  of  the  last  item 
of  material  furnished  or  labor  performed,  the 
sworn  statement  required  by  Comp.  St.  c.  54. 
art.  1,  §  2.— Drexel  v.  Richards  (Neb.)  67  N. 
W.  169. 

48  Neb.  322. 
[J]     (Wis.;   1896.) 

A  building  contract  provided  that  all  pay- 
ments to  the  contractor  should  be  made  on  cer- 
tified statements  of  the  architects,  who  were  em- 
ployed to  supervise  the  construction  of  the  build- 
ing at  a  compensation  of  5  per  cent,  of  its  cost, 
and  that  final  settlement  should  be  made  on  their 
certificate,  showing  completion  of  the  contract 
according  to  specifications.  Held  that,  as  the  last 
act  required  of  the  architects  was  to  give  a  final 
certificate  of  satisfactory  construction,  their  time 
for  filing  a  lien  for  services  did  not  begin  to  run 
until  the  performance  of  such  act. — Bentley  v. 
Adams  (Wis.)  66  N.  W.  505. 

92  Wis.  386. 


§  34. 


Original  contractors. 


(Iowa;   1895.) 

The  tact  that  the  owner  of  a  lot,  who 
had  a  building  erected  thereon  by  a  contractor, 
agreed  to  pay  plaintiff  for  lumber  previously 
furnished  the  contractor  for  the  building,  and 
gave  his  note  therefor,  does  not.  as  against  one 
who,  without  notice  of  such  agreement,  took  a 
mortgage  of  said  premises  after  the  30  days 
allowed  by  Code,  §  2133,  within  which  sub- 
contractors shall  file  statements  for  mechan- 
ics' liens,  render  plaintiff  a  principal  contract- 
or, so  as  to  extend  the  time  within  which  to  file 
his  statement  for  lien  to  the  90  days  allowed 
principal  contractors. — Missouri  River  Lumber 
Co.  v.  Finance  Co.  of  Iowa  (Iowa)  61  N.W.913. 
93  Iowa,  640. 

§   35.    Effect    of    failure    to    file    in    time 
limited. 

(Iowa;    1895.) 

Acts  16th  Gen.  Assem.  c.  100,  §  6,  provid- 
ing that  the  failure  of  a  subcontractor  to  file  his 
lien  within  30  days  "shall  not  defeat  the  lien," 
except  as  to  purchasers  without  notice,  is  limited 
by  section  S.  which  declares  that  a  subcontract- 
or's lien  filed  after  the  expiration  of  30  days  shall 
be  enforced  only  to  the  extent  of  the  balance  due 
from  the  owner  to  the  contractor  at  the  time  the 
notice  is  served. — Thompson  v.  Spencer  (Iowa) 
63  N.  W.  695. 

§   36.    When   more   than   one   lien   neces- 
sary. 

(Neb.:    1895.) 

A  material  man  cannot  tack  one  contract 
to  another  so  as  to  procure  a  lien  for  all  the  ma- 
terials furnished  under  separate  contracts  by  fil- 
ing his  claim  within  the  required  time  from  the 
date  of  furnishing  material  pursuant  to  one  con- 
tract.—Central  Loan  &  Trust  Co.  v.  O'Sullivan 
(Neb.)  63  N.  W.  5. 
44  Neb.  S34. 


1251     (§  37) 


.  V.,  VI- 


)     1 252 


|  37.    Single    lien    Sled    against    separate 
houses. 
Iliinu;     1804.) 

A  mechanic's  lien  for  a  balance  due  on 
mater  I  ii    [|- 

i   as  man;   different 

up. i   i..-  .-, 
in  all  ..i  the  propertie 

ic  Of  tile  OWm  I  "i    all 

iii    iii    contracting   therefor.  -Bartlett   v. 
r  (Iowa)  81  N.  W.  233. 

J  92   Iowa,   THJ. 

§   38.    Proceedings       against       municipal 
,  corporations. 

[n]     <io>»a:    1898.) 

In  i  n  action  to  enforce  a  claim  for  fur- 
aishing  materials   for  a    public  building,   a   re- 
fusal  in  alien  an  aim  ndmenl  of  i  h 
claim  after  the  time  for  filing  the  notice  I 
pired,   so  as  to  make  it  comply   with    thi 
ate,   is  proper.     McGillivray   v.   District  Tp.  of 
Barton  (Iowa)  65  N.  W.  974. 

I  1. 1     ilinvii:    1886.) 

Under  Acts  20th  Gen.  Assem.  c.  179,  pro- 
riding  that  one  furnishing  material  for  the  con- 
struction of  a  public  building  shall  have  "a 
valid  claim"  against  the  publii  on  con- 

structing it.  if,  as  provided  by  section  2,  ho  file 
within  a  certain  time  "an  itemized  and  sworn 
statement  of  the  demand"  with  proper  i 
a  statement  with. ml  any  jurat  is  insufficient, 
though  it  was  in  fact  sworn  to. — Met  lillivray  v. 
District  Tp.  of  Barton  (Iowa)  65  N.  W.  974. 


VI.    PRIORITIES. 

§   39.    Statutory  provisions. 

(Iowa:    1890.) 

Defendant  sold  certain  land  to  G.,  un- 
der a  contract  that  <1.  should  build  a  house 
thereon,  and  that,  in  case  of  forfeiture  for  non- 
payment of  the  installments  on  the  contract,  the 
improvements  should  pass  to  the  defendant. 
tained  the  materials  from  plaintiff,  and 
erected  his  house.  On  defaulted  payments, ■  de- 
i  declared  the  contract  forfeited.  Held, 
that  under  Miller'!  Code,  §2135,  subsec.  4,  pro- 
viding that  mechanics'  liens  shall  attach  in  pref- 
erence to  any  prior  lieu,  plaintiff's  lien  upon 
the  house  for  material  was  superior  to  the  lien 
of  defendant  under  the  contract.— Jameson  v. 
Gile  (Iowa)  07  N.  W.  396. 

§   40.    Effect  of  failure  to  file  state- 
ment. 

[a]  (Iowa:    1896.) 

ruder  Acts  16th  Gen.  Assem,  c.  100,  pro- 
viding that  failure  to  file  a  statement  of  in 
ic's  lien  within  the  time  limited  shall  not  defeat 
the  lien,  except  ao  against  purchasers  or  incum- 
brancers in  good  faith,  whose  rights  accrued  aft- 
er such  time,  and  before  any  claim  for  lien  was 
filed,  a  lienor  cannot  acquire  priority  over  co- 
lienors.  whose  lieu  statements  fail  to  describe 
the  property,  by  filing  a  statement  containing  a 
description  thereof. — Chicago  Lumber  Co.  v.  Des 
Moines  Driving  Park  (Iowa)  65  N.  W.   1017. 

[b]  (lowaj    1897.) 

McCIain's  Code,  5  :.'."14.  provides  that  the 
failure  of  a  material  man  to  tile  a  statement  of 
his  account  within  the  prescribed  90  days  from 
the  date  of  the  last  item  does  not  defeat  his 
right  to  a  lien,  except  as  against  incumbrancers, 
etc.,  whose  rights  accrued  after  the  90  days, 
and  before  any  claim  of  lien  is  filed.  Held 
that,  where  one  loaned  money  to  the  owner  of 
the  improvement  before  the  expiration  of  the  90 
days,  taking  deeds  of  the  premises  as  security, 
the  fact  that,  after  the  expiration  of  said  time, 
further  deeds  of  the  premises  were  executed  to 
him  as  additional  security  did  not  give  him 
priority  over  a  mechanic's  lien  claimant  sub- 
sequently filing  a  statement.— Lee  v.  Hoyt 
(Iowa)  7u  >..  \\ .  95. 


§  41.    Mortgages. 

la]     (Iowa |    1804  . 

A     in  1    before    the    I 

nine  of  the  lmpr< 

harged  with  a  mechanic's  lien  for  a 

am,,   due  on   ih.  thereof. — 

Bart;-  iwa)  01  N.  W.  'J.;:: 

'.'_'   Iowa,  '■'•-. 
|l>|      lli.nie     isiili.i 

line  who  acqnirea  a  mechanic's  lien  on  prop- 
■  ue  a  purchaser,  and 

■  d   with  notice  of  all   liens  or  , .. 

r,  whether  i  >r  not ;   and 

Where    Hie    I  -gnilH-Ilt   of 

was   not    i.  iy   to 

an   action    to  a    ine.hai  on    the 

tUPperty,  though  hi-  assignor  was  made-  a  p 
ie   is    i  ■ 

!    us)   Co.   v.    W.   8.   Edwards   Manuf'g 
Co    (Iowa)  68  N.   W.  587. 
[c]    (Iowa.;    !>■. t. i 

The  holder  ol  old  not  ob 

a    i:  echs  i,   that  the 

sale  wa  nbji  el  to  the  lien  of  the  mort- 

gage merely,   without  providing  for  an  appor- 
tionment of  the  proceeds,  pursuaj 
Code,  S  ""17.  which  enables  a  mechanic's  lien 

claimant    to    secure    the    advantage    of    the    in 
Crease  in  value  of  the  realty  resulting  from  the 
improvement.— Eagle  Iron  Vv*orl  -      I 
Suburban  By.  Co.  (Iowa)  70  N.  \V.  193. 

Id]     (Neb.:    1895.) 

lien  <d  a   mortgage  on   land,   taken 
while  a  build  ted  thi  is  snb- 

iect   oec!  en  for  material  al i 

reafter  furnished.  —  Chapman  v.  Brewer 
62  V   VV.  320,  43  Neb,  890. 

[e]      (Veil.;     189S.) 

One  taking  a  mortgage  on  land  is  bound 
to  know  whether  material  has  been  furnished  or 
labor  performed  for  improvements  on  the  prem- 
ises within  the  four  prior  months.  -Chapman  v. 
Brewer.  62  X.  W.  320,  43  Neb 

£f]      <Nel>.;    1896.) 

A  mortgagee  who  encourages  the  improve- 
ment of  the  mortgaged  propertj  byan        > 

to  subordinate  his  lien  to  the  cost  thereof  is. 
as  to  persons  furnishing  labor  and  material  for 
use  thereon  upon  the  faith  of  his  promise,  a 
promoter  of  such  improvement,  and  their  liens 
for  labor  and  material  are  entitled  to  priority 
over  his  mortgage.  Manufacturing  Co.  x- 
Kountze  (1890)  46  N.  W.  1123,  30  Neb.  719,  fol- 
lowed.— Cummings  v.  Emslie,  OS  N.  VV.  621. 

£g]     (Wis.:    1895.) 

Rev.  St.  5  3314,  provides. that  every  per- 
son who,  as  principal  contractor,  furnishes  any 
materials  for  a   building,  or  any   machinery   so 
constructed  as  to  become  a  part  of  the  frei 
shall  have  a  lien  thereon,  and  on  the  intei 

..ner  of  such  building  and  machinery  in 
the  land;  and  that  such  lien  shall  be  prior  to 
any  other  lien  which  originates  subsequent  to 
the  commencement  of  the  construction  of  such 
building  and  machinery.  Held,  that  the  lien 
for  the  machinery  for  a  mill  is  prior  to  the  lien 
of  a  mortgage  given  after  the  erection  of  the 
building  was  commenced,  the  machinery  being 
contracted  for  before  the  mortgage  was  made, 
but  furnished  afterwards.  Cassoday,  C.  .T.,  dis- 
senting. —  Vilas  v.  McDonough  Manuf'g  Co. 
05  N.  W.  488,  91  Wis.  607. 

§  42.    Right      to      remove      building      as 
against  mortgagee. 

(S.  D.;    1S!)5.) 

Under  Comp.  Laws,  §  51S0,  making  the 
lien  on  land  for  material  or  labor  in  the  en 
of    improvements    thereon    superior   to    exi 
incumbrances,  on  the  foreclosure  of  a  ma 
man's   lieu    the   purchaser   of    the    building    for 
which  the  material   was  furnished   may  rei 
the  same  within  a  reasonable  time,   though   tin- 
land   ou   which   it   was  erected   was    niort- 
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1  -.-  the  lien  thereof  attached.  -Laird-Norton 
(.•„.  v.  Herker  (S.   i>.'  62  N.  \V.  104. 

o  S.  I).  509. 

§  43.    Effect    of    unrecorded    conveyance. 

(Mien.)    1805.) 

A  deed  recorded  after  the  bill  to  enforce 

!. aide's  Hen  has  been  tiled,  though  it  pur- 

to  have  been  executed  previously,  cannot 

ttffe  i  plaintiff's  rights.— Mouat  v.  Fisher  (Mich.) 

02  N.  W.  33S. 

104  -Mich.  2G2. 


TO.    WAIVER,  RELEASE,  AND  EXTIN- 
GUISHMENT. 

§  44.    Stipulation  in   contract. 

(Wis.:   1S9U.) 

A  contract  for  grading  land  provided 
that  S5  per  cent,  of  the  price  should  be  paid 
upon  monthly  estimates,  and  the  balance  up- 
on completion  of  the  work,  and  that  the  con- 
tractor waived  all  right  of  lien  upon  the  land 
graded  which  he  had  under  the  statute,  and 
that  the  waiver  was  of  the  essence  of  the  con- 
tract, and  a  part  of  the  consideration  of  the 
same.  Held,  that  the  waiver  was  an  independ- 
ent covenant,  and  did  not  depend  for  its  validi- 
ty on  the  payment  of  the  85  per  cent,  of  the 
contract  price,  so  tint  the  contractor  was  not 
entitled  to  a  lien,  whether  or  not  that  per  cent, 
of  the  price  had  been  paid. — Brzezinski  v. 
.Verves  (Wis.)  07  N.  W.  1125. 
93  Wis.  507. 

§  45.   Acceptance  of  note. 

[a]      (Minn.;    180G.) 

A  mechanic's  lien  is  waived  or  dischar- 
ged when  the  laborer  or  material  man  extends 
credit  to  the  owner  beyond  the  statutory  period 
for  bringing  an  action  to  foreclose  the  lien, 
though  the  time  is  so  extended  by  the  talcing  of 
a  note  not  payable  until  after  the  expiration  of 
that  period,  and  Gen.  St.  1S94,  §  G243,  provides 
that  the  taking  of  a  note  for  labor  or  material 
shall  not  discharge  the  lien. — Flenniken  v.  Lis- 
coe  (Minn.)  C6  N.  W.  979. 

04  Minn.  2G9. 
£b]     (Neb.;   1806.) 

The  mete  fact  Uiat  the  owner  of  real  prop- 
erty has  given  hjs  note  for  a  portion  of  the 
amount  due  for  materials  furnished  for  making 
erections  on   his  property  does   not  relieve  such 

rty  from  a  mechanic's  lien  filed  against  the 

for  the  entire  amount  of  the  material  so 
furnished. — Livesey  v.  Hamilton  (Neb.)  GG  N.  W. 
044. 

47  Neb.  044. 

§  46.    Taking  other  security. 

[a]  (Iowa;    1806.) 

A  railroad  company  agreed  by  letter  to 
I  a  spur  from  its  (rack  to  defendant's  coal 
.  taking  defendant's  note  for  the  cost  there- 
of. In  the  letter  the  railroad  company  slated: 
"We  may  require  the  president  of  the  coal 
company  to  indorse  the  note  personally."  Up- 
on the  completion  of  the  spur,  the  note  was  giv- 
en, and,  on  the  request  of  the  railroad  company, 
it  was  signed  by  the  president  of  the  coal  com- 
pany. Uilil,  that  it  was  not  a  taking  of  collat- 
eral security  which  would  defeat  the  railroad 
lany's  lien  for  work  and  material  furnished, 
under  McOlain's  Code.  §  3310,  providing  that  no 
person  shall  be  entitled  to  a  mechanic's  lien  who 
during  the  progress  of  the  work  shall  take  any 
collateral  security,  but  that  the  taking  of  se- 
curity after  the  completion  of  the  work  shall 
not  affect  such  right.— Atlantic  Trust  Co.  v. 
Carbondale  Coal  Co.  (Iowa)  OS  N.  W.  097. 

[b]  (Xeb.;    1804.) 

The  right  to  a  mechanic's  lien  is  not 
waivi  1  by  the  acceptance  of  collateral  secu- 
rity for  the  payment  of  the  account  for  mate- 
rial  furnished  or  labor  performed,  unless  such 


was  the   intention   of  both   parties.  —  Baker   v. 
Abrams.  01  X.   W.  Ill,  42  Neb.  8    > 

£c]     (Neb.:   1805.) 

The  acceptance  of  a  mortgage  by  a  me- 
chanic's lien  holder,  covering  the  psoperl 
which  the  lien  has  attached,  does  not  operate  as 
a  waiver  of  the  lien,  where  such  was  not  the 
intention  of  the  parties. — Chapman  v.  Brewer 
62  X.  W.  320,  43  Xeb.  S90. 
[u]     (Neb.;    1805.) 

An  agreement  that  one  furnishing  ma- 
chinery, etc.,  shall  have  a  lien  on  the  same,  and 
"on  the  building  and  real  estate  where  said  ma- 
chinery is  placed,  to  secure  all  claims"  therefor, 
held  not  a  waiver  of  the  statutory  lien  for  such 
claim. — Chapman  v.  Brewer  (Xeb.)  02  N.  W. 
320,  43  Xeb.  890. 

[e]     (S.D.:   1807.) 

Xotes  of  a  third  person  are  collateral  se- 
curity," within  Comp.  Laws,  §  546S,  providing 
that  no  person  is  entitled  to  a  mechanic's  lien 
who  takes  collateral  security  in  the  same  con- 
tract.—Edward  P.  Allis  Co.  v.  Madison  Elec- 
tric Light,  Heat  &  Power  Co.  (S.  D.)  70  X.  W. 
050. 

§  47.    Effect  of  foreclosure  of  mortgage. 

(S.  D.;    1805.) 

A  material  man's  lien  for  improvements 
on  mortgaged  premises,  which  is  superior  to- 
that  of  a  prior  mortgage  (Comp.  St.  §  5480),  is 
uot  divested  by  a  foreclosure  of  the  mortgage 
under  the  power 'of  sale  therein. — Laird-Nor- 
ton Co.  v.  Herker  (S.  D.)  G2  N.  W.  104. 
6  S.  D.  509. 


VIII.    CONTRACTORS'  BONDS. 

§  48.    Liability   of   sureties. 

la]     (Iowa;   1896.) 

The  oureties  on  a  bond  to  secure  the  per- 
formance of  contract  fr,r  the  erection  of  a 
building  for  a  county,  'vhich  provided  that  the 
contractor  should  obtain  a  certificate  to  the  effect 
that  no  mechanics'  liens  or  other  claims  are 
chargeable  tc  the  county,  are  not  liable  for 
claims  against  the  contractor  for  materials  fur- 
nish, -il  for  which  the  material  men  have  no 
claim  or  lien  against  the  county. — Hunt  v.  King 
(Iowa)  66  X.  W.  71. 
[b]     (Mich.;    1806.) 

Where  a  bond  collateral  to  a  building 
contract  is  conditioned  that  the  principal  will 
pay  for  all  labor  and  material  used  in  the  con- 
si  ruction  of  the  building,  so  as  to  deliver  the 
same  free  from  any  liens,  and  hold  plaintiff  free 
from  any  obligations  therefor,  the  sureties  can- 
not be  charge, I  with  payments  made  by  plain- 
tiff on  the  debts  of  the  principal  for  labor  and 
materials  after  such  demands  had  ceased  to  be 
liens  on  the  property. — Marquette  Opera-House 
Bldg.  Co.  v.  Wilson  (Mich.)  67  N.  W.  123. 


IX.   ENFORCEMENT— ACTIONS. 

§  49.    Right  of  action  and  defenses. 

[a]  (Neb.;   1806.) 

Where  a  party  has  furnished  materials 
for  the  improvement  of  real  property,  and  in  all 
respects  has  complied  with  the  mechanic's  lien 
law  in  respect  thereto,  his  rights  will  not  lie 
destroyed,  merely  because,  in  taking  a  note 
for  the  amount  due,  he  has  described  himself  by 
the  fanciful  designation  of  the  "Western  Cor- 
nice Works,"  when  there  is  no  claim  that,  there- 
bv,  any  one  was  misled  or  injured. — Livesey  v. 
Hamilton  (Neb.)  66  N.  W.  044. 
47  Xeb.  044. 

[b]  (S.  D.;    1807.) 

The  purchaser  of  property  from  a  corpora- 
tion has  the  right  to  defend  against  a  mechan- 
ic's lien  claimed  thereon  by  showing  that  the 
contract  upon  which  the  right  to  a  lien  is  based 
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bj    nor  legally  binding  on,  the 

corporation.     I  >  <  tnufai  I  urin  -  &  Bup- 

I  Milling  Co.  (S.  D.)  70  N.  W. 

§   50.    Objections  to  service  of  notice. 
(Mich.  |    i.s!i,-,.i 

in  a  suit  to  foreclo  mie'a  lien, 

the  objection  that  "the  affidavit  does  not  show 
:i  legal  sen  ice  ol  irs"  suffici 

1      question    whethi  ice   of   lii 

:■.  served.    Hannah  &  Laj   Mercantile  Co. 
v.   Mossi  i    (Mich.)  62  N.   W.   1120. 
105  Mich,  18. 

§   51.    Limitation  of  action, 
la]     (Mich.;    1895.) 

Under  Pub.  Acts  1893,  No.  109.  5  0.  pro- 
viding that  a  mechanic's  lien  shall  continue  for 
six  months  after  the  state]  ed,  and  no 

longer,  unless  proceedings  are  begun  to  enforce 
it,  the  time  must  be  computed  from  the  filing  of 
the  claim  to  the  date  of  filing  the  bill  or  cross 
bill,  and  not  to  the  time  of  service  of  proc 
Hannah  &  Lay  Mercantile  Co.  v.  Mosser  (Mich.) 
62  N.  W.   1120. 

105  Mich.  18. 
[I>J     (Neb.;    1806.) 

An  action  in  which  it  is  sought,  as  tho 
relief  demanded  by  the  plaintiff  or  a  cross  peti- 
tioner, to  foreclose  a  mechanic's  lien  against  the 
rights  or  interest  of  any  person  in  the  property 
covered  thereby,  must  have  been  commenced 
within  two  years  from  the  date  of  filing  the 
lien,  or  it  is  barred,  so  far  as  the  right  to  fore- 
close the  lien  is  concerned,  by  limitation. — Mon- 
roe v.  Hanson  (Neb.)  00  N.  W.  12. 
17  Neb.  30. 

S;   52.    Notice  of  lis  pendens, 
[a]      (Minn.;    1805.) 

Tho  omission  to  file  a  notice  of  lis  pen- 
ions  in  an  action  to  enforce  a  mechanic's  lien 
cannot  be  raised  for  the  first  time  as  an  objec- 
tion to  the  rendition  of  judgment, — Julius  v. 
Callahan  (Minn. I  65  N.  W.  267. 
63  Minn.  154. 
fb]     (Minn.;    1805.) 

The  filing  of  a  notice  of  lis  pendens  is 
not  a  condition  precedent  to  an  action  to  en- 
force a  mechanic's  lien,  and  does  not  go  to  the 
jurisdiction  of  the  court — Julius  v.  Callahan 
(Minn.)  65  N.  W.  267. 
63  Minn.  154. 

S   53.    Parties. 

[a]  (Neb.;   1S96.) 

When  one  in  actual  possession  under  an 
unrecorded  deed  at  the  beginning  of  an  action 
to  enforce  a  mechanic's  lien  is  not  made  a  party 
thereto,  he  is  not  affected  by  the  decree  ren- 
dered therein. — Monroe  v.  Hanson  (Neb.)  66  N. 
W.  12. 

47  Neb.  30. 

[b]  (Wis.;    1S!)«.) 

Under  Sante  &  B.  Ann.  St.  §  2271,  speci- 
fying that  the  homestead  shall  descend,  free  of 
all  judgments,  etc.,  "except  *  *  *  mechanics' 
liens,"  the  wife's  interest  in  the  homestead 
may  be  divested  by  decree  and  sale  in  a  me- 
chanic's lien  suit  against  the  husband,  and  she 
is  therefore  a  proper  party,  though  she  did  not 
join  in  the  contract  under  which  the  lien  is 
claimed.  —  Hausmann  Bros.  Manuf'g  Co.  v. 
Kempfert  (Wis.)  67  N.  W.  1136. 
93  AYis.  587. 

[c]  (Wis.;    1S!>(S.) 

Under  Rev.  St.  §  2(103,  declaring  that  any 
person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse 
to  plaintiff,  the  wife  is  a  proper  party  defendant 
in  a  suit  against  the  husband  to  foreclose  a  sub- 
contractor's lien,  though  the  property  is  not  a 
homestead. — Hausmann  Bros.  Manuf'g  Co.  v. 
Kempfert  (Wis.)  07  N.  W.  1130. 

ya  wis.  5S7. 


§  54.    Bill   or   complaint. 
In  l     i  Uich.i    i 

So.    i:>:i,  S  1,  providing 
that  on.    fui  Iructure 

lutract   with  tlii  tl 

t  lie  value  or 
tint  in  .-in  action 
1  ■    that 

Pendant   n  t  on  which 

the  lien  was  son  iforced,  or  to  |  • 

that  defendant   had  any   int.  rest   therein, 
tally  defective.     Knapp  Electrical  Worl  -  \.  Mi 
lien.)  Os  X.  W.  245. 
[bj     OH n ii.:    i  v>  l.i 

A  complaint  to  enforce  a  mechanic's  lien, 

Which    merely    allege.,    that    the    labor    w.i 
formed    "during    the    years   of    1892   and 

and 'that    tin-   statement   of  lien    was    tiled    ' 

o,  1893,"  is  insufficient  to  show  that  the 

en  hi    was  tiled    within  till  days   alter  the   labor 
was  performed.  -J.   l>.   Moran  Manuf'g  Co.  v. 
Clarke  (Minn.)  01   N.  W.  556. 
59  Minn.  456. 
[c]      (Minn.;     1805.) 

It  is  not  necessary  to  allege  in  a  com- 
plaint to  enforce  a  mechanic's  lien  that  a  notice 
of  lis  pendens  has  been  filed  with  the  register  of 
deeds,  as  proof  of  that  fact  may  be  shown  with- 
out pleading  it.— .John  Paul  Lumber  Co.  v.  Hor- 
mel  (Minn. I  63  X.  \V.  718. 
01  Minn.  303. 
[Ill      (Wis.;    1SOG.) 

Under  Sanb.  &  B.  Ann.  St.  §  3324,  which 
expressly  authorizes  a  recovery  for  materials 
sold  and  delivered  by  a  subcontractor  to  a  prin- 
cipal contractor,  notwithstanding  a  failure  to 
establish  the  statutory  lien,  in  an  aetion  for  a 
lien   a   complaint    which   states   a   good   cause  of 

aetion  against  defendant  contractor  perso 

is  good   against  a   general   demurrer,   though    it 

fail  to  state  a  cause  ol'  aetion  for  a  lien.— Mark 
Paine  Lumber  Co.  v.  Douglas  County  Imp.  Co. 
(Wis.)  OS  X.  W.  1013. 

§   55.    Cross    bill — Foreclosure     of     mort- 
gage. 

(Minn.;    180&), 

The  provisions  of  the  mechanic's  lien  law 
for  filing  pleadings,  instead  of  serving  them,  ap- 
ply only  to  issues  tendered  by  the  complaint, 
or  expressly  authorized  by  the  statute,  so  that 
a  defendant  mortgagee,  in  an  action  to  enforce 
a  mechanic's  lien,  cannot  have*a  decree  against 
the  defendant  mortgagor  upon  a  cross  bill  de- 
manding foreclosure  of  the  mortgage,  which 
covers  other  land  besides  that  described  in  the 
complaint,  without  proper  notice  to  the  mort- 
gagor.— Jewett  v.  Iowa  Land  Co.  (Minn.)  07  X. 
W.  039. 

04  Minn.  531. 

§   56.    Variance   between  proof  and  find- 
ings. 
(Minn.;    1  *;><;.) 

In  an  action  to  foreclose  a  mechanic's 
lien,  the  proof  showed  that  the  original  con- 
tract was  modified,  and.  as  modified,  perform- 
ed, and  a  statement  filed  in  time,  while  the 
court  found  only  the  fact  of  making  the  first 
contract,  and  of  performance  of  the  same,  and 
the  subsequent  modification  thereof,  without 
finding  what  the  modification  was.  or  that  the 
contract  as  modified  was  performed.  Held,  that 
an  order  granting  a  new  trial  was  proper  be- 
cause of  the  variance  between  the  proof  and 
the  findings. — Scheible  v.  Schickler  (Minn.)  05 
N.  W.  920. 

63  Minn.  471. 

§   57.    Dismissal. 
(Wis.;    ks:i<;.) 

In  an  action  to  enforce  a  mechanic's  lien, 
where  a  defendant  admitted  that  he  was  the  own- 
er of  the  property  and  that  plaintiff  did  the  work 
sued  for,  but  set  up  a  counterclaim  as  to  which 
the  evidence  was  conflicting,  it  was  not  error  to 
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refuse  lo  dismiss  the  action  as  to  such  defendant. 
— Bartlett  v.  Clough  (Wis.)  68  N.  W.  875. 

§   58.    Judgment — Enforcement. 

(S.  D.;   1896.) 

Mortgaged  property  having  been  sold  to 
satisfy  mechanics'  liens,  the  mortgagor,  after 
acquiring  the  certificate  of  purchase,  sued  the 
mortgagee  and  his  sureties  on  a  bond  indemni- 
fying him  against  such  liens,  and  judgment  was 
rendered  therein  for  defendants  on  the  ground 
that  the  property  was  previously  taken  by  plain- 
tiff in  satisfaction  of  the  mortgage,  subject  to  all 
liens.  Held,  that  it  was  not  an  excess  of  equity 
jurisdiction  for  the  court  to  permit  the  holders 
of  adjudicated  mechanics'  liens,  which  had  not 
been  satisfied  by  the  sale  of  the  premises,  to  sub- 
sequently issue  execution  for  the  collection  of 
their  claims  out  of  the  property. — American 
Savings  &  Loan  Ass*n  v.  Campbell  (S.  D.)  05 
N.  \Y.  815. 

§  59.   Province  of  court  and  jury. 

(Wis.;    1896.) 

Under  Rev.  St.  §  3323,  providing  that  in  ac- 
tions to  enforce  mechanics'  liens  any  issue  of 
fact  shall,  on  demand  of  either  party,  be  tried 
by  a  jury,  whose  verdict  shall  be  conclusive  as 
in  other  cases,  where  a  jury  is  demanded  in  such 
an  action,  but  neither  party  designates  what 
issue  he  desires  to  have  tried  by  the  jury,  the 
court  has  the  right,  of  its  own  motion,  to  submit 
such  questions  to  the  jury  as  it  deems  advisable, 
the  verdict  thereon  being  advisoiy  merely,  and 
the  remaining  issues  are  to  be  determined  by  the 
court.— Bartlett  v.  Clough  (Wis.)  68  N.  W.  875. 


MEETING. 

Of  county  board,  see  "Counties,"  §  26. 

Of  directors,  see  "Corporations,"  §  13. 

Of  members  and  stockholders,  see  "Corpora- 
tions," §  65. 

Of  school  directors,  see  "Schools  and  School 
Districts,"  §  7. 


MEMORANDA. 

As  evidence,  see  "Evidence,"  §  82. 

To  refresh  memory  of  witness,  see  "Witness," 

§§  30-32. 
Under  statute  of  frauds,  see  "Frauds,  Statute 

of,"  §§  3-6. 


MENTAL  ANGUISH. 

See  "Damages,"  §  26;    "Telegraph  Companies," 
§  12. 

MERCANTILE  AGENCIES. 

Publishing   names   of   debtors,    privileged   com- 
munications, see  "Libel  and  Slander,"  §  16. 

MERGER. 

See  "Contracts,"  §  54;    "Mortgages,"  §  37. 
Of  cause  of  action,  see  "Judgment,"  §  37. 

MESNE  PROCESS. 

See  "Arrest";    "Attachment." 

MESSAGES. 

See  "Telegraph  Companies." 


MILEAGE. 

Of  witness,  see  "Witness,"  §  76. 

MILITIA. 

Presentation  of  claims  for  services,  see  "Coun- 
ties," §  49. 

§  1.   Discipline. 

[a]  (Iowa;    1897.) 

Under  McClain's  Code,  §  1572.  providing 
that  the  discipline  of  the  State  National  Guard 
shall  conform  to  the  regulations  for  the  govern- 
ment of  the  army  of  the  United  States,  except 
as  otherwise  provided;  and  section  1585,  pro- 
viding that  every  soldier  absent  without  leave 
from  encampment  shall  be  fined  two  dollars  for 
each  day  of  absence,  suit  for  the  collection  of 
the  fines  to  be  brought  in  the  name  of  the 
state  for  the  use  of  his  company, — the  fine  is 
not  to  be  imposed  by  a  militia  officer,  but  by 
the  court  before  which  the  action  is  brought; 
and  the  soldier  may  prove  before  the  court  that 
he  had  a  sufficient  excuse  for  not  attending  en- 
campment.— State  v.  Ryan  (Iowa)  69  N.  W. 
1123. 

[b]  iMiiin.:    1890.) 

A  captain  of  a  company  of  the  National 
Guard,  not  acting  as  a  military  force,  is  not 
authorized  to  summarily  punish  by  imprison- 
ment a  member  of  his  company  for  a  refusal 
to  obey  his  orders. — Nixon  v.  Reeves  (Minn.)  67 
N.  W.  989. 

§  2.   Adjutant  general — Expenses. 

[a]  (Iowa;   1894.) 

Indebtedness  incurred  by  the  adjutant 
general,  acting  under  orders  issued  to  him  by 
the  governor  within  the  power  conferred  upon 
him  by  Acts  18th  Gen.  Assem.  c.  74,  §  4, 
to  call  out  troops  to  suppress  breaches  of  the 
peace,  is  not  payable  out  of  the  appropriation 
made  in  section  51  and  subsequent  acts  for 
carrying  out  the  purposes  of  chapter  74  and  its 
amendments,  because  not  within  the  scope  of 
section  7,  which  fixes  the  rate  of  compensation 
for  services  "in  time  of  insurrection,  invasion, 
or  immediate  danger  thereof"  only,  and  makes 
it  payable  "by  an  appropriation  especially  made 
therefor." — Prime  v.  McCarthy  (Iowa)  61  N. 
W.  220. 

92  Iowa,  569. 

[b]  (Iowa;   1894.) 

Whenever  a  part  of  the  military  force 
of  the  state  is  ordered  into  service  by  the  gov- 
ernor, under  Acts  ISth  Gen.  Assem.  c.  74,  §  4, 
and  from  other  counties  than  the  one  sought  to 
be  charged,  section  5,  authorizing  "the  sheriff 
of  any  county  to  call  for  aid,"  in  case  of  breach- 
es of  the  peace,,  etc.,  "upon  the  commandant 
of  any  military  force  within  his  county."  and 
section  8,  providing  for  the  compensation  of 
such  services  by  the  county  where  they  are  ren- 
dered "pursuant  to  the  order  of  any  sheriff," 
do  not.  make  a  claim  by  the  adjutant  genera] 
for  expenses  connected  with  the  services  of 
such  troops  chargeable  upon  the  county  in 
which  they  may  operate. — Prime  v.  McCarthy 
(Iowa)  61  N.  W.  SM. 
92  Iowa,  569. 


MILK. 

License  to  sell,   see   "Municipal   Corporations." 
§  31. 

MINES  AND  MINING. 

Liability  of  master  for  injuries  to  servant,  see 
"Master  and  Servant,"  §  45. 


MINES   AM>  MIM.'sG     MLNISTKUS. 


5    1.    Rights    niid    remedies    of    owners — 
Adverse  claims. 

i>.  D.|    180S.) 

Rev.  St.  i  .  s.  |  2326,  to  determine  the  right  to 

or  win.-ii  :>  patent  w 
plied  for    though  the    i 

i  -   v.  ith   the  sherifl  0  days 

after  Sling  the  olaim,  ai  required  bj    the 

tion,  no  Bervice  ol  Burnt do  for  more 

ter  the  claim  was  filed,  the  pro- 
ceeding \\ ; i  >;  not  com  a  time  Mara  v. 
Oro  I  in..  .Mia.  Co.  (S.  D.j  65  N.  W.  L9. 


—   Improvements 
tures. 


imd       expendi- 


[II  |       IS.  D.J     INH7.) 

Rev.  St  U.   S.  5  2324,   pr  I   not 

less  than  $100  annually  shall  be  pal  upon 
ing  chum,  and  that,  on  Eailnre  of  b  i 
contribute  liis  share,  (hose  whfl  have  made  the 
.ii   1 1  e  end  of  the  year  give 
the  delinquent  personal  notice  in  writing, 
dee  by   poWication,   an3   if.   after  9(1   days,   be 
falls  tn  contribute,  his  interest  in  the  claim  shall 

l nine   the   property   of   said  co-owners.      Btld, 

that  where  :i  delinquent  owner  was  dead,  and 
there  was  no  administrator,  a  published  notice 
addressed  to  the  delinquent,  "his  heirs,  adminis- 
trators, and  to  all  whom  it  may  concern."  was 
effectual  to  cut  off  the  interests  of  the  heirs, 
whether  minors  or  not,  on  tlieir  failure  to  con- 
tribute within  the  time  specified,  and  vest  title 
in  the  other  owners. — Elder  \.  HorBesl Min- 
ing ft  Milling  Co.  (S.  In  70  N.  W.  1000. 

lb]     IS.  1).:    1897.) 

Under  said  statute  it  is  optional  with  the 
co-owner  who  makes  the  improvements,  to  serve 
personal  notice  ,,r  pulilish  the  same.  Elder  v. 
Horseshoe  Mining  &  Milling  Co.  (S.  D.)  70  N. 
W.  1060. 

[c]     (S.  D.:    1897.) 

The  fact  that  the  heirs  were  not  individual- 
ly named  was  immaterial. — Elder  v.  Horseshoe 
Mining  &  Milling  Go.  (S.  D.)  70  N.  W.  1060. 

[flj      IS.  D.:    1S!>7.) 

Where  a  co-owner  has  failed  to  contribute 
his  share  of  the  expenditures  for  several  years, 
the  delinquencies  for  said  years  may  be  grouped 
in  one  notice. — Elder  v.  Horseshoe  Mining  & 
Milling  Co.  is.  D.)  70  N.  \Y.  1060. 

§  3.    Leases. 

la  I     (Iowa;    1890.) 

A  lease  of  land  for  mining  recited  it  was 
on  the  conditions:  (1)  That  if  coal  be  found  un- 
der the  premises  in  quantities  to  justify  mining. 
the  lessee  shall  at  once  proceed  to  mine  and  re- 
move it,  and  so  continue  during  the  term  of  the 
lease  so  long  as  coal  in  paying  quantities  is 
found:  the  lessee  to  remove  tlie  coal  through  its 
shaft  adjoining  the  premises,  or  to  have  the  right 
to  sink  a  shaft  on  the  premises.  (2)  That  the 
shall  pay  as  royalty  a  certain  amount  per 
bushel  o'.i  '1  'hat  the  lessee  agrees  to  mine  not 
loss  than  2,400  tons  each  year,  commencing  with 
the  second  year,  the  lessee  to  he  under  no  obliga- 
tion to  mine  or  pay  royalty  the  first  year;  and 
that,  ii'  2,400  tons  is  not  mined  in  any  one  year 
after  the  first,  this  shall  not  forfeit  the  lessor's 
right   to  receive  full  royalty  for  that   amount. 

And  ii'ii  that  the  royalty  oal  mined  shall  be 

payable  monthly.  Held,  that  the  lessee,  not  hav- 
ing mined  the  land  for  several  years,  but  having 
at  the  i       nil  year  after  the  first  paid  the 

lessor  $300,  could  not.  on  thereafter  sinking  a 
shaft  on  the  land,  and  finding  that  there  was  no 
coa!  there,  recover  the  amount  paid,  though  it 
had  been  unable  to  reach  the  land  through  the 
shaft  which  it  had  on  adj  ii  Qg  land,  and  though 
both  parties  supposed  there  was  coal  in  thi 
ed  land;    the  payments  being  merely  to  0 

ture  of  the  lease.— Blooinfield  Coal  ft  Min- 
ing Co.  v.  Tidrick  (Iowa)  OS  N.   \Y.  570. 


lb  J     IMIcb.i    is:»;., 

A  lease  of  land   "for  the  purpose  of  exp 
ing  for.  mil  and  iving  there- 

the   mercuantal  nich   is   or 

n  hii  h  le  lean,  i   :  on,  in,  or  and<  i 

B.tid    laud,"    at    :■    -p>  I  ifil    i 

able  efforts  on  the  par;  of  the  le  nee,  no 

found, 

lected.     Gribben    v.  Atkinson   (1887)   -l    N.   \V. 

570,   til   Mich    05  e   v.   LobbN 

Estate,  68  N.  \V.   1-7. 


5  4. 


Reservations. 


I  :i  I      IMi.-li.:     IMlT.i 

I',       r.,i;.[i    in    .1    mining    lease    of   a    lien, 

on  "all  l."  for  royalties,  is  not  waived 

rision  of  th<    I  mtemplating  that  the 

ore.  will  be  shipped  to  market  before  paym 
royalty,  which  is  to  be  made  every  three 
ani  based  on  the  weights  as  determin- 
ed by  the  railroad  no  the 
land.— Iron  Duke  .Mine  v.  Braastad  (Mich.)  » * ' 
N.    \V.  414. 

|  l>  |      (Vlicli.;    1MI7.) 

A  lessor  of  a  mine  who  reserves  a  lien,  on 
"all  ore  mined,"  for  royalties,  may  recover,  In 
an  action  Of  tort,  of  the  lessee  who  not  only 
fails  to  pay  royalties,  but  BIB   without 

preserving  the  lien.-  Iron  Duke  Mine  v.  Braas- 
tad (Mich.)  70  N.  W.  414. 


§  5. 


Surrender. 


(Ionai   imit.i 

Under  a  written  lease  granting  for  10  years 
the  right  to  mine  coal,  the  itered,   but 

a    year    ceased    to    opera  e,    re- 

moved all  of  the  apparatus  which  was  i 
to  its  operation,  took  out  the  curbing,  and 
be  would  do  nothing  more  under  the  lease.  Three 
later  the  lessee  attempted  to  re-cuter. 
Held,  that  the  abandonment  operated  as  a  sur- 
render of  the  lease. — Worrall  v.  Wilson  (Iowa) 
TO  X.  W.  619. 

§'  6.    Forfeiture   of  claim. 

[a]     (S.  II. :    1HI>7.> 

A  person  who  makes  a  relocation  of  a  min- 
ing claim,  on  the  ground  that  the  owner,  after  a 
due  location,  incurred  a  forfeiture  by  failure  to 
comply  with  Rev.  St.  U.  S.  §  2324,  requiring  that 
"not  less  than  !?100  worth  of  labor  snail  be  per- 
formed or  improvements  made  during 
year,"  till  the  claim  is  patented,  must  est 
the  forfeiture  bv  a  preponderance  of  the  evi- 
dence.—Dibble  v.  Castle  Chief  Gold-Min.  Co. 
(S.  D.)  70  N.  \V.  1055. 

lb]     IS.  D.;   1S97.) 

Where  it  appeared  that  the  owner  had  oper- 
ated a  claim  for  several  consecutive  years: 
three  men  undertook   to  do  the  necessary 
during  the  year  in  controversy;    and   that   four 
disinterested"  witnesses,  three  of  whom  had 
mine   superintendents,   and   all   engaged   in    min- 
ing from  20  to  40  years,  testified  that  the 
done  was  worth  at  least  $100,— no  failure  to  do 
the  necessary  annual   work   was  shown.— Dib- 
ble v.  Castle  Chief  Gold-Min.  Co.  (S.  D.)  70  N. 
\V.  1055. 

[c]     <S.  D.:    1S!>7.) 

In  an  action  to  quiet  title  to  a  mining 
claim,  on  the  ground  that  defendant  had  in- 
curred a  forfeiture  by  failure  to  do  the  neces- 
sary annual  work,  the  fact  that  the  trial  court, 
by  consent  of  parties,  inspected  the  claim  and  the 
work  done,  can  be  given  no  weight  by  the  su- 
preme court,  on  appeal. — Dibble  v.  Castle  Chief 
Gold-Min.  Co.  (S.  D.)  70  N.  W.  1055. 


MINISTERS. 

Privileged    communications    to    clergyman,    see 
"Witness,"  §  13. 
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MINOR. 

See  "Guardian  and  Ward";  "Infancy";  "Par- 
ent and  Child." 

Sale  of  liquor  to,  see  "Intoxicating  Liquors,"  § 
63. 


MINORITY  REPRESENTATION. 


In  management  of  corporation,  vested  rights  of 
corporation,  see  "Constitutional  Law,"  §  36. 

Rights  of  minority  stockholders,  see  "Corpora- 
tions," §  66. 


MISCHIEF. 

See  "Malicious  Mischief." 


MISCONDUCT. 

Of  attorney  in  offering  or  introducing  evidence, 

see  "Trial,"  §  36. 
Of    juror,    see    "Criminal    Law,"    §§    173-177; 

"New  Trial."  §  23. 
Of  party   as  ground   for  new  trial,   see   "New 

Trial,"  §  24. 
Of  prosecuting  attorney  as  ground  for  new  trial, 

see  "Criminal  Law,"  §  195. 


MISDEMEANOR. 

Aiding  and  abetting,  see  "Criminal  Law,"  §  14. 


MISJOINDER. 

Of  causes  of  action,  see  "Action,"  §§  5-7. 

MISREPRESENTATION. 

See  "Deceit";    "False  Pretenses";    "Fraud." 

MISTAKE. 

As  ground  for  equitable  relief  from  judgment, 
see  "Judgment,"  §  109. 

reformation  of  instrument,  see  "Equity,"  §§ 

8,  9. 

relief  of  settlers  on  public  land,  see  "Public 

Lands,"  §  18. 

rescission  of  contract,  see  "Equity,"  §§  22, 

23. 

rescission  of  contract  to  convey,  see  "Ven- 
dor and  Purchaser."  §  31. 

rescission  of  release,  see  "Release  and  Dis- 
charge," §  5. 

setting  aside  award,   see   "Arbitration  and 

Award,"  §  7. 

setting    aside    judgment    by    default,     see 

"Judgment,"  §  15. 

vacating   execution   sale,   see   "Execution," 

5  25. 

Correction  of  mistakes  in  judgment,  see  "Judg- 
ment," §  91. 

Effect  on  running  of  limitations,  see  "Limita- 
tion of  Actions,"  §  25. 

In  location  of  highway,  see  "Highways,"  §  10. 

In  sale,  see  "Sale,"  §  16. 

Parol  evidence  of,  see  "Evidence,"  §  100. 

Payment  under,  see  "Payment,"  §  12. 

MITIGATION. 

Of  damages  for  libel,  see  "Libel  and  Slander," 

S  31. 
trespass,  see  "Trespass,"  §  9. 


MODIFICATION. 

Of  award  of  arbitrators,  see  "Arbitration  and 

Award,"  §  7. 
Of  contract,  see  "Contracts,"  §  52. 
Of  judgment  on  appeal,  see  "Appeal,"  |§  289, 

290;    "Criminal  Law,"  §  238. 
Of  sentence,  see  "Criminal  Law,"  §  189. 


MONEY. 

Conversion  of,  see  "Trover  and  Conversion,"  §  6. 

MONEY  HAD  AND  RECEIVED. 

See  "Assumpsit,"  §  3. 

Liability  of  public  officer,  see  "Office  and  Offi- 
cer," §  20. 
Right  to  interest,  see  "Interest,"  §  2. 

MONOPOLIES. 

See  "Constitutional  Law,"  §  26. 

Grant  by  city  of  exclusive  privileges,  see  "Mu- 
nicipal Corporations,"  §  57. 

MONUMENTS. 

Control  over  courses  and  distances,  see  "Bound- 
aries," §  4. 
Right  to  erect,  see  "Cemeteries." 

MORTALITY  TABLES. 

Admissibility  in  evidence,  see  "Evidence,"  §  70. 


MORTGAGES. 

I.  WHAT  CONSTITUTES.  §§  1-8. 
II.  REQUISITES  AND  VALIDITY,  §§  9- 
14. 

III.  CONSTRUCTION    AND    EFFECT,    §§ 

15,  16. 

IV.  LIEN,  §§  17-23. 

V.  RIGHTS      AND      LIABILITIES      OF 
MORTGAGOR     AND      MORTGA- 
GEE, §§  24-28. 
VI.  ASSIGNMENT       OF       DEBT      AND 

MORTGAGE,  §§  29-33. 
VII.  TRANSFER  OF   PROPERTY  MORT- 
GAGED,  §§  34-36. 
VIII.  MERGER,  §  37. 
IX.  PAYMENT  AND  RELEASE,  §§  38-45. 
X.  FORECLOSURE,  §§  4G-S1. 

1.  In  General,  §S  46-49. 

2.  Right  to  Foreclose,  §§  50-55. 

3.  Parties,  §§  56-58. 

4.  Pleading  and  Practice,  §§  59-61. 

5.  Decree — Execution     and     Judgment 

for  Deficiency,  §§  62-66. 

6.  Attorney's  Fees  and  Costs,  §  67. 

7.  Sale,  §§  68-81. 

XL  POWER  OF   SALE— FORECLOSURE 

BY  ADVERTISEMENT,  §§  82-93. 
XII.  REDEMPTION,  §§  94-100. 

See,  also,  "Acknowledgment";  "Chattel  Mort- 
gages";   "Usury." 

Adverse  possession  by  mortgagee,  rights  of  re- 
mainder-men,  see   "Adverse  Possession,"   §  22. 

Alteration,  see  "Alteration  of  Instruments,"  §§ 
2,  3. 

As  evidence,  see  "Evidence,"  §§  75,  70. 
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■■  \  t  for  Bi 

14. 
Covenants    against    Incumbrances,    Bee      • 

mints." 

Effect  of  d!  of  mortgagor  Id 

of  Creditors,"  § 
89. 

of  nsury,  see  "Usury,"  §  l". 

Limitation  of  action  to  have  deed  declared  a 
nun  "Limitation  of  Actions,"  §  3. 

of  building  associnl s,  see 

•■  i '.mi. in. l-  and  Loan    \  i 

ding    mortgage    liens,    see    "Marshaling 

\  .  .  i      .iii.I   S(  .  .'!. 

Iroad  companies,  see  "Railroad  Compa- 
nies," j  15. 

i In  i testead,  see  "1  [ome  ti  ad,"  !  '-'-'. 

On  land  held  in  entirety,  Bee  "Husband  and 
Wife,"  8  6. 

On  wife's  separate  estate,  see  "Husband  and 
Wife,"  S  19. 

Poliq  payable  to  mortgagee,  see  "Insurance," 
S  93. 

Power  i if  corpora  te  officers  to  execute,  see  "Cor- 
porations,"  §  '■'■  I. 

Reformation,  see  "Equity,"  §  9. 

Right  of  lienor  to  remove  building  as  against 
mortgagee,  see  "Mechanics'  Liens,"  §  42. 

of  mortgagee  to  compensation  for  land  taken 

for  public  use,  sic  "Eminent  Domain,"  §  32. 

to  fixtures,  as  between  mortgagor  and  mort- 
gagee, see  "Fixtures,"  §  2. 

Subrogation  to  rights  of  mortgagee,  see  "Subro- 
gation," §  2. 

To  building  association,  see  "Building  and  Loan 
A    iations,"  §  10. 

What  law  governs,  see  "Conflict  of  Laws."  §  10. 

Wlu'n  mortgage  operates  as  assignment,  see 
"Assignment  for  Benefit  of  Creditors,"  §  4. 


I.   WHAT  CONSTITUTES. 

§   1.    In  general, 
rn]     (Midi.  |    1SS»5.) 

Execution  was  levied  against  a  leasehold 
owned  by  defendants  as  copartners  with  anoth- 
er, and  defendants  assigned  their  interest  to 
plaintiff,  under  agreement  that  he  should  pur- 
chase at  the  sale,  with  money  partly  furnished 
by  defendants,  and  reconvey  to  them  on  pay- 
ment by  them  of  additional  sums,  in  default  of 
which,  defendants,  who  were  left  in  possession, 
should  become  plaintiff's  tenants,  holding  over 
without  permission  and  subject  to  removal. 
Hchl,  that  the  relation  between  plaintiff  and  de- 
fendants was  that  of  mortgagors  and  mortga- 
gee, and  that,  on  default  made,  plaintiff  cannot 
recover  in  summary  proceedings  to  obtain  pos- 
session.— Anderson  v.  Smith  (Mich.)  61  N.  W. 
778. 

103  Mich.  446. 

lb]      (S.  D.;    TMt.-.) 

A  conveyance  of  land  to  a  third  person  in 
trust,  as  security,  by  deed  which  provides  that 
the  trust  is  to  be  executed  by  the  creditor,  and 
in  which  the  trustee,  in  ease  of  default,  is  not 
authorized  to  perform  any  act  in  relation  to  the 
property,  operates  as  a  mortgage. — Merrill  v. 
Hurley  (S.  D.)  62  N.  W.  95S. 
6  S.  D.  592. 

§  2.   Mortgage  or  condition  subsequent. 
(Minn.;    1895.) 

A  clause  in  a  deed  stating  that  the  grant 
is  made  on  express  condition  that  the  grantee 
pay  to  the  grantors  a  certain  sum  annually  for 
the  rest  of  their  lives  is  not  a  condition  subse- 
quent, but  creates  a  lien  in  the  nature  of  a  pur- 
chase-price mortgage. —  Doescher  v.  Doescher 
i  Minn  I  63  N.  W.  736. 
61  Minn.  326. 

§   3.    Equitable  mortgage. 

[a]     down:    18960 

It  appeared  that  the  land  in  question  once 
belonged    to    defendant;     that    it    was    sold    to 


■ile;  that 
plaintiff  agreed  that  il  no  redemption 
made  the  land  might  be  told  on  such  ten 
would  reimburse  it  foi'  all  claims,  the  balance, 
if  any,  to  go  to  defendant;  that  defendant  aban- 
b  design  to  redeem  and  permitted  toe 
-  to  go  ti  thai   defendai 

mained  in  possession  of  the  land  as  a  tenant; 
and  that  written  leases  were  entered  into  by  the 
pain.-  foi  several  sue,.---;,.  Held,  that 

the  evidence  failed   to   ihow  an  equitable  mort- 
claimed  by  defendant.    I  b   Bav. 

Bank  v.  Coonrod  (Iowa)  66  N.  \V.  78. 

I  ■•  J     (Mlnn.i    1895.) 

A  debenture  bond  recited  that  "the 
pany   hereby   charges   with 

Dentures]   its  undertaking  all   its  property 

whatsover  and  wheresoever,  both  present  and 
future."  ihhf  that,  as  between  the  parties,  an 
equitable  mortgage  was  thereby  created.    11 

ard  V.   Iron  A:  Land  Co.  (-Minn.)  01  N.  W. 
62    Minn.    298. 

§   4.    Deed  absolute  in  form. 

[u]      lliinnt    I.S!>.-..| 

A   deed   absolute   in   terms,   given   as   se- 
curity for  the  payment  of  m >.   is  a   mort- 
gage.— 1  Minion  v.   M.  Conk  (Iowa;  61  N.  W.  '.C7. 
93  Iowa,  258. 

[b]     (Iowa;    1SU5.) 

The  fact  that  a  deed  absolute  in  I 

contains    a    covenant    by    the   grantee   to    pay    a 
ge    on    the    land    will    not    prevent    proof 

that  the  instrument  was  in  fact  a  mortgage,— 
Duuton  v.  McCook  (Iowa)  61  N.  W.  077. 

93  low...  LT.-s 
Ic]     (Iowa |    isaii.  i 

Plaintiff,  being  indebted  to  defendants  on 
book  account  to  the  amount  of  $160,  offered  te 

com  1 13    a  house  and  lot  for  $400,  less  the  amount 

of  the  debt.     After  the  deed  was  executed,  de- 
fendants decided  not  to  make  the  purchase,  but 
agreed  to  take  ami  hold  the  deed  as  seouril 
the  debt.     Defendants  took  and  held  possi 
of  the  promises  for  four  years   under   tin' 
leasing   the   property,   and   collecting   the 
At  the  end  of  that  time,  plaintiff  to 
and    made    improvements    without    objection    on 
the  part  of  defendants.     Held,  that  the  evidence 
justified  the  finding  that  the  transaction  was  a 
mortgage. — Froud  v.  Merritt  (Iowa)  OS  >,'.   \V. 
728. 

|,1  I     (Mich.;    1895.) 

Defendant  loaned  her  son  money,  an. I 
he,  without  her  knowledge,  executed  a  deed  of 
all  his  real  estate  to  defendant.  After  tie 
cation  of  the  deed  the  son  gave  it  to  defendant, 
saying,  "I  have  some  papers,  mother,  and  I 
want  to  put  them  in  your  hands";  and,  on  lea- 
asking  him  what  they  were,  said.  "You  need  not 
worry  any  more."  Held,  that  the  deed  was  a 
mortgage. — Sanborn  v.  Sanborn  (Alich.)  02  N. 
W.  37  I . 

104  Mich.  ISO. 

[e]  (Mich.:    IstiT.i 

Equity  will  not  declare  a  deed  a  mortgage, 
though  it  was  given  as  security  only,  where  it 
was  fraudulent  as  to  creditors,  in  that  it  was 
intended  to  gain  time  by  putting  the  property 
in  the  hands  of  the  grantee. — Patnode  v.  1  "ni- 
veau (Mich.)  70  X.  W.  439. 

[f]  (Minn.;    1S!)0.) 

S.,  having  paid  no  part  of  the  price  of  land 
purchased  by  him  from  D.  three  years  before, 
being  in  default  for  one  year's  interest,  and 
having  given  D.  a  mortgage  on  his  crops  for  an 
installment  of  the  principal  and  interest,  exe- 
cuted to  D.  a  quitclaim  deed  to  the  land,  where- 
upon D.  released  the  mortgage,  canceled  the 
year's  interest,  surrendered  to  S.  the  notes  he 
had  given,  and  conveyed  the  land  to  plaintiff 
by  an  absolute  deed,  receiving  a  cash  payment 
and  a  mortgage  on  the  property  for  the  bal- 
ance. Held,  that  the  transaction  amounted  to- 
an  absolute  sale  of  the  land  by  S.  to  plaintiff  — 
Shultes  v.  Stivers  (Minn.)  69  N.  W.  639. 
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[g]     (Neb.;    1890.) 

A\  hile  a  preponderance  of  the  evidence  is 
sufficient  to  establish  aD  issue  in  any  civil  action, 
and  while  the  supreme  court  will  not  weigh  con- 
fiieting  evidence,  still,  in  order  to  sustain  a  find- 
ing for  the  plaintiff  in  an  action  to  have  a  deed 
absolute  in  form  declared  a  mortgage,  the  evi- 
dence cm  behalf  of  plaintiff,  when  taken  together, 
and  without  regard  to  the  contradicting  evidence, 
should  present  a  state  of  facts  consonant  with 
rias. ai.  and  consistent  in  its  different  parts. — 
Stall  v.  Jones  (Neb.)  66  N.  W.  C53. 

47  Neb.  706. 
til]     (Neb.l    1S9C.) 

The  true  test,  in  determining  whether  a 
conveyance  absolute  in  form  should  be  treated 
as  a  sale  or  as  a  mortgage,  is  whether  the  rela- 
tion of  the  parties  towards  each  other,  as  debt- 
or and  creditor,  continues.  If  it  does  so  con- 
tinue, the  transaction  will  be  treated  as  a  mort- 
gage, and  the  conveyance  as  a  security  only. — 
Riley  v.  Starr  (Neb.)  67  N.  W.  1S7. 

48  Neb.  243. 
[ij     (Wis.;    1895.) 

Where  the  title  to  land  purchased  is  taken 
in  the  name  of  a  person  advancing  the  price,  as 
security  to  him,  the  transaction  is  a  mortgage, 
and  conveyance  of  the  land  by  such  person,  after 
tbe  debt  has  been  paid,  conveys  merely  the  legal 
title.— Jourdain  v.  Fox  (Wis.)  62  N.  W.  936. 
90  Wis.  99. 


§  5. 


Parol  evidence. 


Eal     (Mich.;   1895.> 

Parol  evidence  is  admissible  to  show  that 
a  deed  absolute  in  form  was  intended  as  a  mort- 
gage.— McArthur  v.  Robinson  (Mich.)  62  N.  W. 
713. 

104  Mich.  540. 

[b]     (Minn.;   1895.) 

Parol  evidence  is  admissible  to  show,  in 
a  collateral  proceeding,  that  a  deed  absolute  on 
its  face  was  in  fact   a   mortgage. — Backus    v. 
Burke  (Minn.)  65  N.  W.  459. 
63  Minn.  272. 


6. 
[a] 


Sufficiency  of  evidence. 


(Iowa;    1895.) 

There  was  found  among  a  decedent's  pa- 
pers an  unrecorded  deed  in  an  envelope  on  which 
was  indorsed  a  memorandum:  "D.  E.  P.  [the 
grantor's  name],  Sec.  1  and  2,  94  N.,  41  W7. 
$3,500.00.  To  be  reconveyed  upon  payment  of 
the  above  sum,  with  ten  per  cent,  interest,  at 
any  time  after  one  month  and  within  one  year. 
Have  given  him  a  contract  to  the  above  ef- 
fect." The  grantor's  note  for  the  amount  was 
also  found.  The  note  was  paid,  and  the  admin- 
istratrix made  a  quitclaim  deed  of  the  property 
to  the  maker.  There  was  no  evidence  that  de- 
cedent  ever  exercised  any  ownership  over  the 
land,  and  it  was  not  referred  to  in  his  will. 
His  books  failed  to  show  that  any  money  was 
given  for  the  land  other  than  that  evidenced  by 
the  note.  Held,  that  a  finding  that  the  deed  was 
meant  to  operate  as  a  mortgage  was  proper. 
—Caldwell  v.  Melvedt  (Iowa)  61  N.  W.  1090, 
93  Iowa,  730;  Same  v.  Tow,  Id. 
[b]     (Iowa;    1895.) 

In  a  suit  to  have  an  absolute  deed  de- 
clared a  mortgage,  it  appeared  that  in  1878 
plaintiff  was  largely  indebted,  and  owed  defend- 
ant, his  brother,  $1,000,  which  was  secured  by 
mortgage  on  his  farm;  that  in  that  year  he 
made  the  deeds  in  question  to  his  brother,  cov- 
ering his  farm:  that  in  1879  defendant  removed 
from  Ohio,  and  took  undisputed  possession  of 
the  farm,  and  thereafter  lived  on  it.  paid  the 
taxes,  collected  the  rents,  made  extensive  im- 
provements, and  claimed  ownership.  Uefend 
ant  testified  that  he  bought  the  farm  for  $7,000, 
which  was  paid,  and  that  the  deeds  were  abso- 
lute, and  the  correspondence  between  the  par- 
tics  supported  this  testimony.     Plaintiff  testi- 

t  the  correspondence  was  fictitious,  and 

carried  mi  with  intent  to  deceive  his  creditors. 
There  was  much  evidence  that  the  value  of  the 


farm  greatly  exceeded  the  consideration  paid, 
but  it  appeared  that  similar  land  brought  a  like 
price  at  the  time  of  the  transfer.  At  that  time 
plaintiff  told  various  persons  that  he  hail  sold 
the  farm  to  defendant,  and  he  never  claimed 
any  different  till  1892.  Long  after  the  trans- 
fer, defendant  made  loose,  random  statements 
to  disinterested  persons  that  the  farm  was  con- 
veyed to  him  in  trust  merely.  Held,  that  the  ev- 
idence did  not  show  that  the  deeds  were  in- 
tended  to  operate  as  a  mortgage. — England  v. 
England  (Iowa)  61  N.  W.  920. 
Ic]     (Iowa;   1895.) 

In  an  action  to  set  aside  a  conveyance  of 
real  estate,  the  evidence  showed  that  the  deed, 
though  absolute  in  form,  was  given  for  a  con- 
sideration much  less  than  the  value  of  the  prem- 
ises. Both  the  grantor  and  his  wife  testified 
that  they  signed  it  with  the  understanding  that 
it  was  only  a  security  for  a  loan,  and  state- 
ments made  by  the  grantee  prior  to  the  trial 
showed  that  he  so  regarded  it.  The  grantor, 
while  occupying  the  premises  under  a  lease,  dur- 
ing the  existence  of  the  alleged  deed,  had  added 
substantial  improvements.  Held,  that  the  con- 
veyance was,  in  effect,  a  mortgage. — Coulee  v. 
Ileying  (Iowa)  62  N.  W.  678. 

§  7.    Mortgage  or  conditional  sale. 
(Minn.;    1S9C.) 

An  owner  of  premises  on  which  there  were 
three  mortgages  desired  to  get  the  first  two  mort- 
gages into  the  hands  of  some  one  who  could  allow 
him  time  to  make  the  money  out  of  the  premises. 
At  his  request,  plaintiffs,  who  were  ready  to  aid 
him,  bought  such  mortgages,  and  foreclosed  them, 
so  as  to  relieve  the  premises  from  the  third  mort- 
gage, and  enable  the  owner  to  sell  if  opportunity 
offered.  Plaintiffs  purchased  at  the  foreclosure 
sales,  agreeing  to  convey  title  to  the  owner  on 
repayment  of  the  amount  expended  by  them,  and 
agreed  that  the  owner  might  have  the  money  as 
long  as  he  paid  the  interest  thereon  promptly. 
There  was  no  promise  or  covenant  on  the  part 
of  the  owner,  however,  to  repay  the  money. 
After  expiration  of  the  lime  for  "redemption,  the 
owner,  at  various  times,  paid  money  to  plaintiffs, 
taking  receipts  as  for  rent  of  the  premises.  Held, 
that  the  interest  of  plaintiffs  in  the  premises  after 
expiration  of  the  time  to  redeem  was  that  of 
mortgagees,  and  not  of  vendors  in  a  contract  of 
conditional  sale. — Heaton  v.  Darling  (Minn.)  68 
N.  W.  1087. 

§  8.    Assignment  of  land  contract. 
(Wis.:   1S9C> 

Defendant's  daughter,  having  a  contract 
with  plaintiff  for  purchase  of  land,  borrowed 
of  defendant  $1,500  to  make  the  first  pay- 
ment, and,  to  secure  her,  gave  her  own  judg- 
ment note  for  $1,500  to  defendant,  and  had 
the  land  contract  made  in  the  name  of  defend- 
ant as  vendee.  By  such  contract,  signed  by  de- 
fendant as  well  as  plaintiff,  defendant  prom- 
ised to  make  remaining  payments,  and  agreed 
that,  in  case  of  default,  all  money  paid  should  be 
forfeited;  and  plaintiff  agreed  to  make  con- 
veyance to  her  when  all  payments  were  made. 
Held,  that  a  finding  that  the  instrument  was  a 
mortgage  from  plaintiff  to  defendant  to  secure 
repayment  of  the  $1,500  could  not  stand. — Forest 
Lawn  Co.  v.  Hanley  (Wis.)  G8  N.  W.  413. 


II.    REQUISITES   AND  VALIDITY. 

§   9.    What  recitals  unnecessary. 

[a]  (Mich.;    1S90.) 

The  fact  that  a  mortgage  does  not  state 
that  it  was  given  to  secure  future  advances 
does  not  render  it  void  as  to  creditors  of  the 
mortgagor. — Dummer  v.  Smedley  (Mich.)  6S  N 
W.  2130. 

[b]  (Mich.;    1897.) 

A  deed  may  be  enforced  as  a  mortgage 
without  a  declaration  of  trust. — McDonald  v. 
Preston  Nat.  Bank  (Mich.)  70  N.  W.  143. 


■      (§  10) 
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§    10.    Signature  and  attestation. 

I  m  I     (Neb. i    i^'.ir.i 

\    |  ,  .i      . 

Aged 

by  tin  ir. — Greeley  State  Bank  v.  Line 

(Neb.)  69  V.  \\    966. 
1 1> J     (Neb. i    is!»t.) 

A  i  m  realtj  other  than  the  bome- 

Btead,    i    i  and    delivered    by    the    mort- 

i   .      and  those 
itence,  thot 
know  lodged     or     wb  nessed      1  lolraes    v,     I  [all 
I  Neb.)   70  N.  W.  241;    Prowl  v.  Burke  (Neb.) 
TO  N.   W.  512. 

5    11.    Description  of  property. 

(V.I..;     1897.) 

A  mortgage  of  real  will  noi  be  in- 

validated  by   error   In   the   de  (he 

property   if,   rejecting  thi  is  part,   the 

remainder  of  the  description  is  sufficientlj 
nite  to  enable  the  land  to  I.    Carpen- 

ter Paper  Co.  v.  Wilcox  (Neb.)  70  N.  W.  22B. 

§    12.    Consideration. 

[a]     (Neb.  i   18970 

A  mortgage  given  to  secure  the  guarantor 
of  the  mortgagor's  note  is  not  void  for  want  of 

consideration,    il gh    given    after   the   debt    ae- 

witl  mil  in -«  consideration,  and  before  the 
paid    the   debt. — Steen   v.   Stretch    (Neb.) 
To  N.  W.    t8. 
|i>]     in.  1).:    1806A 

A  mortgage  executed  by  the  wife  of  a 
ir  jointly  with  him  upon  their  homestead 
in  Beeure  the  payment  of  new  notes  given  by 
him  ns  collateral  to  old  notes  on  which  he 
was  liable  a*  maker,  was  sustained  by  a 
valid  consideration,  though  it  would  not  have 
been  binding  upon  the  homestead  interest  of  the 
wife,  and  would  therefore  have  been  void  in 
toto,  if  it  had  been  given  to  secure  the  oH 
notes  without  any  new  consideration.  -First 
Nat.  Bank  v.  l.nmont  (N.  D.)  67  N.  \V.  145. 
r,  N.  D.  393. 

§    13.    Fraud, 
down:   1896.) 

It  having  been  agreed  that  an  illiterate 
son  should  execute  a  lease  to  the  father,  the 
father's  attorney  procured  the  son  to  sign  a 
mortgage  to  a  third  party  by  falsely  represent- 
ing that  it  was  the  lease,  field  that,  since  the 
attorney  bad  no  interest  in  the  matter,  the  son 
was  not  chargeable  with  negligence  in  not  hav- 
ing the  instrument  read  to  him  before  be  signed 
it.— Green  v.  Wilkie  (Iowa)  GO  N.  W.  1046. 

§   14.    Provision  as  to  payment  of  taxes. 
(Mich.;    1S97.) 

A  provision  of  a  mortgage  that,  on  a  fail- 
ure of  the  mortgagor  to  pay  the  taxes  on  the 
mortgaged  property,  they  may  be  paid  by  the 
mortgagee  and  added  to  the  amount  of  the 
mortgage  lien  is  valid. — Farwell  v.  Bigelow 
(Mich.)  70  N.  W.  579. 


III.    CONSTRUCTION  AND  EFFECT. 

Deed  absolute  in  form,  see  ante,  §§  4—6. 
Mortgage  or  condition  subsequent,  see  ante,  §  2. 

§    15.    Title  and  rights  acquired, 
[a]     (Micb.;    1897.) 

A   mortgag annot  assert  against  one  in 

possession  of  land,  holding   adversely,   a   right 
that  could  not  be  asserted  by  the  mortgagor  if 
the  mortgage  bad  not  been   made. — Schafer  v. 
Hauser  (Micb.)  70  N.  W.  136. 
]b]     (Neb.:    1896.) 

The  legal  title  to  realty  is  vested  iu  the 
grantee  in  an  absolute  deed,  though  the  instru- 
ment be  in  fact  a  mortj  First  Nat.  Bank 
v.  Tigbe  (Neb.)  08  N.  W.  -100. 


§16.    Estate   of   parties — Joint   mortgage, 
[a]     (Mloll.i    1800.) 

A      lie 

in  lieu  of  their  heirship  interests  in  the  mu 

nply    thai 
should  be  ps  i  a  certain  date,  and 

to  I.,  at  n  latei  d  not  a  joint  moi  I 

.re  the  mortgage  ma 
is  to  her,  L.  was  not,  as  survivor,  en 

e    (or   the    whole    amount,   (400. 
v.  Kinney  (Mich.)  66  N.  W.  674. 
(hi     (Micb.  |    1806.) 

Bow.  Ann.  St.  §  5560,  providing  that  grants 
■  or   more 

ion,  is  subject  to  the  ezcep 
linn  ol  5561,  which  excludes  mortg 

but  thi  i  utioii  of  a 

with    cot  enants    wi..  i  veral.    but 

[eaves  the  rule  as  at  common  law. — Cooley  v. 
Kinnej  (Mich.)  66  N.  W.  674, 


IV.   LIEN. 

Priorities  on   transfer  of  mortgaged   property, 

see  post,   §  34. 
of  mechanics'  liens,  see  "Mechanics'  Liens," 

§  41. 

§    17.    Relying  on  abstract  of  title. 
(Neb.:    1895.) 

An  intending  mortgagee  of  real  estate  re- 
recital  in  an  abstract  of  title  ta  the 
land    at    his   peril.— Rice  v.   Winters   (Neb.)   (*i 
\.    U 

45  Neb.  517. 

§   18.    Property  covered, 
(mien.)    1896.) 

A  real-estate  mortgage  on  a  lot,  and  the 
"tenements,  hereditaments,  and  appurtenan- 
ces," covers  a  wooden  opera  house  thereon, 
which  rests  on  sills  on  the  ground,  the  roof  be- 
ing supported  by  the  sides,  and  by  iron  columns 
mu  stone  and  wood  foundations,  the  base  of  the 
stage  and  furnace  of  which  are  in  excavations 
made  (or  the  purpose.— Miles  v.  McNaughtou 
(Mich.)  69  N.  W.  481. 

§   19.    After-acquired  property. 
(Iowa;    1S93.) 

Code,  §  1931,  providing  that,  where  a  deed 
purports  to  convey  a  greater  interest  than  the 
grantor  had,  arjy  after-acquired  interest  of  such 
grantor  inures  to  the  grantee's  benefit,  does  not 
apply  where  defendants,  who  owned  an  undivided 
four-sevenths  of  a  tract  of  land,  gave  a  mortgage 
to  plaintiffs'  intestate,  which  was  intended  to  cov- 
er only  their  interest,  and  so  understood  by  the 
grantee,  the  consideration  being  for  that  interest 
alone,  but,  by  mistake,  the  mortgage  described 
the  entire  tract,  and  one  of  the  mortgagors  sub- 
sequently acquired  the  other  three-sevenths  there- 
of—Cook  v.  Priudle  (Iowa)  63  N.  W.  1S7. 

§   20.    Priorities. 

[a]  (Mich.;    ls<»7.) 

After  execution  sale,  the  execution  debtor 
filed  a  bill  to  set  it  aside,  and  executed  a  mort- 
gage on  the  premises.  A  decree  was  entered 
by  stipulation,  giving  the  purchaser  at  execu- 
tion sale  a  lien  for  his  improvements  and  dis- 
bursements, and  ordering  a  sale  in  default  of 
payment  of  the  lien.  The  sale  was  made,  and 
the  property  bid  in  by  a  third  person  for  the 
benefit  of  the  judgment  debtor.  Held  insuffi- 
cient to  destroy  the  lien  of  the  mortgage  given 
by  such  debtor.— Seeley  v.  Sharrer  (Mich.)  70 
N.  W.  551. 

[b]  (Neb.:    1896.) 

Where  a  mortgagee  whose  mortgage  was  a 
paramount  lien  agreed,  in  consideration  of  the 
property  being  placed  in  the  hands  of  his  agent, 
by  whom  the  rents  and  profits  were  to  be  colled 
ed.  that  such  moneys  should  be  paid  out  by  the 
agent  to  certain  holders  of  liens  on  the  property. 
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including  the  mortgagee,  the  priority  of  his  mort- 
gage as  to  such  moneys  was  thereby  lost. — Rog- 
ers v.  Central  Loan  &  Trust  Co.  (Neb.)  6S  N. 
\Y.  1048. 

Icl     (Neb.;    1897.) 

Where  a  prior  mortgagee  released  his 
mortgage  at  the  request  of  the  mortgagor,  who 
desired  to  improve  the  premises,  the  prior  mort- 
gage, when  again  executed  and  recorded,  is  sub- 
sequent to  a  valid  second  lien  on  the  premises 
for  the  purchase  of  materials  delivered  before 
the  release  of  the  original  mortgage.— Chicago 
Lumber  Co.  v.  Anderson  (Neb.)  70  N.  W.  919. 

[dj      (Wis.  J    189G.) 

The  rules  of  the  law  merchant  governing 
the  transfer  of  negotiable  paper  do  not  affect 
the  question  of  priority  between  a  mortgage  by 
which  such  paper  is  secured  and  other  liens.— 
Butler  v.  Bank  of  Mazeppa  (Wis.)  68  N.  W.  998. 


§  21. 


Other   mortgages. 


la]     (Iowa:   IS95.) 

In  the  absence  of  controlling  equities,  a 
second  mortgagee  must  take  notice  of  whether 
a  cause  of  action  on  the  prior  mortgage  debt, 
overdue  for  more  than  10  years,  has  been  re- 
vived, when  such  prior  mortgage  is  uncanceled 
of  record.— First  Nat.  Bank  v.  Woodman  (Iowa) 
62  N.  W.  28. 

93  Iowa,  608. 

lb]     (Mich.;    1S97.) 

A  release  of  a  mortgage  on  a  vacant  lot 
was  forged,  and  plaintiff  loaned  the  owner  of 
the  lot  money  for  the  purpose  of  erecting  a 
building.  In  an  action  to  foreclose  the  second 
mortgage,  it  was  shown  that  the  amount  of 
the  first  mortgage  was  about  $600,  and  that  the 
value  of  the  unimproved  lot  at  the  date  of  the 
foreclosure,  with  the  improvements  that  were 
on  it  at  the  time  of  making  the  first  loan,  was 
about  $450.  Held  that,  on  entry  of  a  decree 
finding  the  first  mortgage  a  prior  lien,  it  was 
not  error  to  give  the  first  mortgagee  a  lien  on 
the  lot  for  $452.83.— Saginaw  Building  &  Loan 
Ass'n  v.  Tennant  (Mich.)  69  N.  W.  1118. 
£cj     (Mich.:    1807.) 

Where  a  building  so  attached  to  the  free- 
hold as  to  make  it  a  part  of  mortgaged  premises 
is  removed  by  a  subsequent  grantee,  who  exe- 
cutes a  mortgage  on  it  to  a  mortgagee  without 
notice,  the  original  mortgage  is  the  prior  equity, 
and  the  house  is  subject  to  its  lieu,  unless  it  is 
satisfied  in  full  from  the  premises  from  which 
the  house  was  removed. — Johnson  v.  Bratton 
(Mich.)  70  N.  W.  1021. 


§  22. 


Judgment  liens. 


[a]      (Minn.;    1SOG.) 

Certain  lots  by  mistake  were  described  in 
the  plaintiff's  mortgage  as  being  in  block  13  in 
the  First  addition  to  the  -ullage  of  Ada,  but  in 
fact  the  lots  intended  to  be  mortgaged  were  lo- 
cated in  the  original  plat  of  the  village.  There 
was  no  block  13  in  the  First  addition.  The  first 
one  therein  was  number  21,  and  the  last  one  in 
the  original  plat  was  number  20.  The  defend- 
ant had  no  actual  notice  of  the  mortgage,  and, 
before  it  was  corrected  and  re-recorded,  he  duly 
recovered,  and  docketed,  a  judgment  against  the 
mortgagor.  Held,  that  the  lien  of  the  mortgage 
was  subject  to  that  of  the  judgment. — Bank  of 
Ada  v.  Gullikson  (Minn.)  66  N.  W.  131. 
64  Minn.  91. 
lb]     (Neb.;    ISOG.) 

A  party  purchased  real  estate,  and  caus- 
ed the  title  to  lie  conveyed  to  his  wife.  It  was 
subsequently  conveyed  to  another  party,  and  by 
this,  by  direction  of  the  first  party  purchaser, 
to  a  third  person,  who  obtained  a  loan  thereon, 
the  proceeds  of  which  were  used  in  discharging 
liens  and  incumbrances  existing  against  the 
property.  Prior  to  the  date  the  loan  and  the 
mortgage  on  the  property  evidencing  it  were 
made,  creditors  of  the  first  party  purchaser, 
who  had  obtained  judgment  against  him.  pro- 
cured the  issuance  of  an  execution  and  its  levy 


on  the  real  estate  in  question,  which  was  re- 
turned before  the  loan  was  made.  Held,  that 
the  tacts  of  the  existence  of  the  judgr 
against  a  party  who  had  not.  so  far  as  the  rec- 
ord disclosed,  been  an  owner  of  the  real  estate 
or  interested  therein,  and  the  issuance  of  an 
execution  on  such  judgment,  and  its  levy  on 
the  property,  were  not  notice  to  the  mortg 
of  the  rights  or  interests  of  the  first  party  pur- 
chaser in  the  property,  or  any  lien  of  his  judg- 
ment creditors  against  it,  the  mortgagee  being 
shown  in  all  other  respects  to  be  an  innocent  or 
bona  fide  mortgagee. — Reed  v.  Rice  (Neb.)  67  N. 
W.  459. 

48  Neb.  586. 

See,  also,  "Judgment,"  §  G7. 

§  23.    Record  as  notice. 

(Neb.;    1897.)  .     , 

The  record  of  a  mortgage  to  indemnify  the 
mortgagee  as  guarantor  of  the  mortgagor's  note 
is  constructive  notice  thereof,  though  the  mort- 
gage was  conditioned  to  pay  the  note  absolutely, 
and  did  not  disclose  the  relation  of  the  parties 
as  principal  and  surety. — Steen  v.  Stretch  (Neb.) 
70  N.  W.  48. 


V.    RIGHTS      AND      LIABILITIES      OF 
MORTGAGOR  AND  MORTGAGEE. 

S  24.    Rights   of  mortgagor. 

la]     (Iowa;    189G.) 

Where  a  mortgagee,  before  maturity  of  the 
debt,  entered  the  premises,  and  leased  the  same 
to  third  parties,  he  cannot  escape  liability  for  the 
rents  due  under  the  lease  by  showing  that  the 
tenants  defrauded  him  thereof.— Froud  v.  Mer- 
ritt  (Iowa)  68  N.  W.  728. 

lb]      (Midi.:    1894.) 

A  mortgagor  cannot  be  divested  of  pos- 
session until  foreclosure  and  expiration  of  the 
period  of  redemption,  without  his  consent.  — 
Michigan  Trust  Co.  v.  Lansing  Lumber  Co. 
(MichJ  61  N.  W.  668. 
103  Mich.  392. 

§  25.    Rights  of  mortgagee, 
la]     (Mich.;    1894.) 

Under  a  stipulation  in  a  mortgage,  ex- 
ecuted to  a  trustee  for  the  benefit  of  the  cred- 
itors of  the  mortgagor,  which  provided  that  if, 
at  any  time,  the  business  was  unprofitable,  the 
trustee  should,  upon  written  request  of  a  ma- 
jority of  the  cestuis  que  trustent,  take  posses- 
sion of  the  property,  the  trustee  endeavored  to 
take  possession.  Held  that,  in  determining  the 
profits,  heavy  expenses  incurred  in  arranging  all 
the  details  as  to  the  mortgage,  insurance  pre- 
miums for  a  period  beyond  the  time  when  the 
inventory  was  taken,  and  depreciation  in  value 
of  the  property,  were  improperly  included  in 
operating  expenses.  —  Michigan  Trust  Co.  v. 
Lansing  Lumber  Co.  (Mich.)  61  N.  W.  068. 
103  Mich.  392. 

lb]      (Neb.;    1897.)t 

One  who  takes  a  real-estate  mortgage  to 
secure  a  pre-existing  debt  actually  and  justly 
owing  to  him,  without  notice,  actual  or  ion- 
structive,  of  the  existence  of  an  outstanding  un- 
recorded mortgage  against  such  real  estate,  is 
a  subsequent  purchaser  in  good  faith,  within 
the  protection  of  section  16,  c.  73,  Comp.  St. — 
Dorr  v.  Meyer  (Neb.)  70  N.  W.  543. 

§   26.    Mortgagee  in  possession. 

la]      (Minn.;    1S95.) 

A  mortgage  provided  that  on  default  in 
the  payment  of  interest,  taxes,  or  insurance, 
the  mortgagee  might  collect  the  rents  accruing 
from  the  mortgaged  premises,  ami  apply  fhi  m  in 
payment  of  the  sam  ■.  After  making  bhe  mort- 
gage, the  grantee  of  the  mortgagor  leased  the 
premises.     Held,  that  the  m  cannot  ac- 

quire the  benefits  of  the  possession  by  coUerft- 
ing  the  rent  due  from  such  tenant  to  pay   the 
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mortgage  debt,  St.  1894,  5  B861,  pro- 

■  shall  not  enable  the  mortr 
to  ta  lion  without  a  i 

(MinD.)  61   N,   \V.  818. 

60  M  i 

lb]     (N.I..;    1800.) 

real  estate  in  po 
fore  .in  the  absence  <>f  agreement,  in 

ii"i    >  I"  hi-. I    to  i  redil    foi    nermam  ai    In 

by  1        i  li       B       nbottom        Ben 

son  (18881  39  .N.  W.  418,  24  Neb.    161,  distin- 
ed.— White  v.  Albs  Lumber  CJo.,  68  N.  \V. 

I  »•  I     (Neb.;    1896.) 

A  mortgagee  in  possession  before  fore- 
closure,   in   the  absence  oi  at,   is   liable 

tor  the  net   nuts  and  profits  which   be  might 
have    received    by   the    exercise     >i    n 
diligence.— White  v.  Atlas   Lumber   Co.    (Neb.) 
68  X.   \V.  350. 

§   27.    Payment    of    taxes,    insurance,    as- 
sessments, etc. 

To)     (Mich.;   1896.) 

A  stipulation  in  a  mortgage  requiring  the 
mortgagor  to  pay  all  taxes  that  shall  by  any 
lawful  authority  be  levied  upon  the  mortgaged 
premises  does  not  require  the  mortgagor  to  pay 
the  taxes  directed  by  a  subsequent  statute  to  be 
levied  against  the  mortgagee's  interest  in  the 
land.— Fuller  v.  Kane  (Mich.)  08  N.  W.  207. 

[h]     (Minn.;    189.-,.) 

A  mortgagee  who,  before  the  day  of 
sale,  but  after  the  commencement  of  publication 
of  notice  of  foreclosure,  which  stated  that  the 
premises  would  be  sold  to  pay  the  debt,  inter- 
est, and  taxes,  paid  taxes  which  became  due 
before  the  first  publication,  was  entitled  to  be 
reimbursed  therefor  out  of  the  proceeds  of  the 
sale.— Gorham  v.  National  Life  Ins.  Co.  of 
Montpelier,  Vt  (Minn.)  04  N.  W.  006. 
62  Minn.  327. 

[C]      (Minn.;    1S9G.) 

A  mortgagor,  who  covenanted  to  pay  all 
taxes,  having  defaulted  in  the  covenant!  the 
premises  were  sold  for  taxes,  and  purchased  by 
defendant.  Subsequently,  but  before  the  time 
of  redemption  from  the  tax  sale  expired,  de- 
fendant obtained  a  quitclaim  deed  from  the 
mortgagor,  under  which  he  went  into  posses- 
sion; and  thereafter  he  took  steps  to  perfect 
his  tax  title  by  causing  notice  to  be  given  of 
the  expiration  of  the  time  of  redemption.  No 
redemption  having  been  made,  tie  interposed  his 
tax  title  in  an  action  to  foreclose  the  mortgage. 
Ihhl  that,  after  purchasing  from  the  mortgagor, 
defepdant  was  estopped  from  acquiring,  as 
against  the  mortgagee,  any  additional  rights 
under  his  inchoate  tax  title.— Washington  Loan 
&  Trust  Co.  v.  McKcnzie  (Minn.)  60  N.  W. 
076. 

64  Minn.  273. 

[d]     (Neb.;    1S9G.) 

A  mortgagee  is  entitled  to  be  reimbursed 
for  insurance  premiums  «ind  taxes  paid,  with 
interest  thereon.— White  v.  Atlas  Lumber  Co. 
(Neb.)  6S  N.  W.  350. 

§   28.    Accounting  by  mortgagee. 

[a]     (Mich.;    1S96.) 

The  fact  that  it  was  agreed  that  a  mort- 
gage given  to  secure  a  present  loan  should  also 
secure  the  payment  of  any  indebtedness  which 
might  then  exist  in  favor  of  the  mortgagee  was 
not  equivalent  to  an  agreement  that,  if  it  was 
found  that  the  mortgagee  was  indebted  to  the 
mortgagor,  the  indebtedness  might  be  applied 
on  the  amount  of  the  loan  secured. — Pinch  v 
Willard  (Mich.)  06  N.  W.  42. 

lb]     (Neb.;    1896.) 

Where  the  grantee  under  a  deed,  absolute 
in  form,  but  in  fact  a  mortgage,  is  in  possession, 
the  grantor's  equity  of  redemption  may  be  de- 
feated by  a  parol  settlement  defeating  his  right 


all  t.  Jones  (Neb.)  66  N. 

u 

17  Neb.  700. 


VI. 


ASSIGNMENT   OF  DEBT  AND 
MORTGAGE. 


§   29.    What  constitutes  and   what  passes 
by  assignment. 
[a]    (Mich. |    innu.) 

..i  .i  mortgagee  may  be  I 
i   by  a  legal  or  an  equitable  assign- 
Densmore    V.    Savage    (Mich.)    07   N.    W. 

lb]     (Mich.;    1896.) 

Where  a  father  holding  a  mortgage  made 
his  will  bequeathing  the  same  to  his  son,  in- 
forming   the    latter   of   what   he    had 

titer  died,  leaving  the   will   in   forci 
which  the  sen  was  appointed  executor,  it  con- 
stituted an  equitable  assignment  of  the  mort- 
gage,  so   thai   the  sen   properly  filed   his   bill   to 
set    aside   a    sati  rtgage    indi- 

vidually,   and    not    as    executor.— Densraore    v. 
Savage   (Mich.)  07  N.   W.   1103. 

Ic]     (Minn.;     1896.) 

The  assignment  of  a  mortgage  and  the 
debt  passed  a  bond  given  by  the  mortgag  r  to 
the  mortgagee,  conditioned  to  rebuild  a  house 
on  the  mortgaged  premises.  -Longfellow  v.  Mc- 
Gregor (Minn,  i  03  N,  W.  1032. 
61  Minn.  -104. 

£d]     (Neb.;    1895.) 

In  an  action  of  foreclosure  it  appeared 
that  defendant  borrowed  money  of  D.,  and 
cuted  a  note  therefor  to  D.'s  wife,  secured  by  a 
mortgage  or  trust  deed,  in  which  D.  was  named 
as  trustee,  with  power  to  reconvey  on  payment 
of  the  note  at  maturity.  On  the  day  of  its  exe- 
cution D.  indorsed  said  note  in  the  name  of 
his  wife,  and  forwarded  it  to  his  correspondent, 
by  whom  it  was.  on  the  day  of  its  receipt,  sold 
and  indorsed- for  value,  accompanied  by  the  n 
gage,  to  S.,  through  whom,  by  will,  plaintifl 
claims  title.  It  was  the  custom  of  O.  to  take 
securities  payable  to  his  wife's  order,  and  dis- 
pose of  them  through  brokers  by  indorsement  in 
her  name  with  her  knowledge  and  consent.  Held 
sufficient  evidence  of  title  as  against  the  mort- 
gagor.—Stark  v.  Olsen  (Neb.)  03  N.  W.  37. 

44  Neb.  646. 

[e]  (Neb.;    1895.) 

Where  the  grantee  in  an  absolute  deed, 
triven  to  secure  a  note,  executed  a  mortgage  on 
the  land  described  in  the  deed  to  secure  the 
same  note,  which  was  then  assigned  to  the 
grantee  in  the  mortgage,  such  mortgage  oper- 
ated as  an  assignment  of  the  mortgage  eviden- 
ced by  the  absolute  deed. — State  Bank  v.  Math- 
ews (Neb.)  03  N.  W.  030. 

45  Neb.  059. 

[f]  (Neb.;    1897.) 

An  equitable  assignment  of  a  note  secured 
by  a  mortgage  may  be  made  by  a  sale  and  deliv- 
ery thereof,  without  indorsement  of  the  note  or  a 
formal  assignment  of  the  note  or  the  mortgage. 
— (ireeley  State  Bank  v.  Line  (Neb.)  69  N.  W. 
0G0. 

§   30.    Rights  of  assignees. 

(a]  (Mich.;    1896.) 

Where  a  mortgagee,  after  assigning  his 
mortgage  and  secured  notes,  forges  a  like  mort- 
gage and  notes,  and  assigns  them,  one  taking 
them  in  good  faith  acquires  no  rights  as  against 
the  assignee  of  the  genuine  instruments,  though 
the  assignment  of  the  genuine  mortgage  was  not 
recorded  till  after  the  assignment  of  the  forged 
instruments.— Lee  v.  Kellogg  (Mich.)  66  N.  W. 
380. 

[b]  (Minn.:    189(5.) 

The  negotiable  character  of  a  note  se- 
cured by  mortgage  is  not  imparted  to  the  mort- 
gage so  as  to  free  the  latter  from  the  equities 
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in  the  hands  of  an  innocent  purchaser.— Wat- 
kins  v.  Goessler  (Minn.)  67  N.  TV.   (96. 

ICl  Sne'of  several  notes  indorsed  generally 
by  the  maker,  and  secured  by  a  mortgage,  and 
assigned  to  a  person  other  than  the  mortgagee, 
was  entitled  to  share  pro  rata  in  the  distribution 
of  the  fund  realized  from  the  foreclosure  of  the 
mortgage,  though  it  was  transferred  subsequent 
to  the  transfer  to  the  mortgagor  of  the  ot In  .' 
notes— State  Bank  v.  Mathews  (Neb.)  63  N.  \\  . 
030. 

45  Neb.  659. 

[d]     (Neb.:   1S9G.)  

The  assignee  of  notes  secured  by  mort- 
gage, eyen  though  the  assignment  be  without 
consideration,  succeeds  to  the  right  of  the  mort- 
gagee to  haye  redemption  made  as  a  condition 
Sf  canceling  the  mortgage.  —  HaU  v.  Hooper 
(Neb.)  66  N.  W.  33. 
47  Neb.  111. 

IC  The  fraudulent  release  of  a  mortgage  by 
the  mortgagee  after  the  indorsement,  without 
recourse,  of  the  bond  and  coupons  thereby  se- 
cured, in  favor  of  a  third  party  having  notice 
of  the  holder's  rights,  does  not  of  itself  render 
the  mortgagee  liable  in  an  action  ex  contractu 
for  the  debt— Smith  v.  Long  (Neb.)  70  N.  W. 
401. 

[£]     (S.  D.(   1895.) 

Where  a  note  and  mortgage  were  given 
without  consideration,  and  the  mortgagor,  with 
knowledge  that  the  mortgage  was  recorded  and 
the  note  transferred,  accepted,  in  settlement  of 
an  action  to  procure  a  redelivery  and  cancella- 
tion of  such  instruments,  a  bond  as  indemnity 
against  loss  because  of  such  note  and  mortgage, 
and  at  the  same  time  procured  a  reconveyance 
of  the  land  from  the  mortgagee,  he  cannot  defeat 
a  foreclosure  of  such  mortgage  by  a  bona  fade 
holder   thereof,    though    no    assignment    of   the 


that  the  first  note  and  mortgage  remained  in 
force  in  the  hands  of  the  assignee  thereof,  and 
the  second  note  and  mortgage  were  subject  to 
the  defense  of  no  consideration.— isrooke  ▼. 
Struthers  (Mich.)  68  N.  W.  272. 

[e]     Olinn.;   1S96.) 

Where  a  mortgage  was  assigned,  but  the 
assignment  was  not  recorded,  and  the  mortgagor 
had  no  notice  thereof,  payment  by  the  mortgagor 
to  the  mortgagee  before  maturity  of  the  note, 
with  accrued  interest  to  day  of  payment,  with- 
out a  production  of  the  mortgage,  did  not  show 
bad  faith  on  the  part  of  the  mortgagor,  as 
against  the  assignee  of  the  mortgage— Olson  v. 
Northwestern  Guaranty  Loan  Co.  (Minn.)  OS 
N.  W.  100. 
£t]     (>»>.;   1896.)  ... 

Where  parties,  before  buying  real  estate, 
examine  the  records,  and  find  the  property  to  be 
incumbered  by  a  mortgage,  and  apply  to  the 
mortgagee  for  information,  and  are  by  him  told 
that  be  has  received  a  conveyance  of  the  title, 
and  a  deed  from  the  mortgagor  to  the  mori  - 
conveying  the  property  is  exhibited  to  them,  and 
such  deed  contains  a  clause  by  which  the  gran- 
tee assumes  and  agrees  to  pay  the  indebtedness 
secured  by  the  mortgage,  and  they  subsequently 
buy  the  property,  at  a  time  when,  to  their  knowl- 
edge, the  mortgage  debt  had  not  matured,  they 
are  chargeable  with  such  notice  as  required  them 
to  make  further  inquiry,  and  are  not  innocent 
purchasers,  and  a  bona  fide  purchaser  of  the 
ige  notes,  at  a  date  prior  to  the  time  of 
the  purchase  of  the  property  by  such  parties, 
may  enforce  the  mortgage  as  against  their  rights, 
notwithstanding,  at  the  time  they  purchased  the 
premises,  the  mortgagee  released  the  lien  of  the 
mortgage  of  record.— Mathews  v.  Jones  (Neb.) 
66  N.  W.  622. 

47  Neb.  616. 

[BJ      (S.  D.i    1894.) 

An  assignment  of  a  real-estate  mortgage 
'  is  a  "conveyance"  within  Comp.  Laws,  §  3293, 


uuiua      luacui,      mwu*u     "*>     c*^-.^-  — --- 

mortgage  was  recorded  at  tl, ,  time  o  ^  recon-  ;,.;,'.;,,,_  g£    ,.v         ,.lllivr.>  !IU,.„  of  ,,.,,  prop- 

veyance  of  the  property.— Merrill  v.  Hurley  (fe.  i           „  s*    »    :     _  id    as    against   anv    subse- 

D.)  62  N.  W.  958.  *    *    '     -* 
6  S.  D.  592. 


J  31.    Record  and  notice. 

[a]  (Iowa:    1S96.) 

A  written  assignment  of  a  bond  and  mort- 
gage is  an  instrument  conveying  real  estate, 
within  the  meaning  of  the  recording  act.  and, 
although  unrecorded,  is  effective  as  against  all 
persons  except  subsequent  purchasers  for  value 
without  notice.— Nashua  Trust  Co.  v.  W.  S.  Ld- 
wards  Manuf  g  Co.  (Iowa)  OS  N.  W.  587. 

[b]  (Iowa;   1896.) 

Though  the  transfer  of  a  note  to  a  bona  fide 
purchaser  for  value,  before  maturity,  carries 
with  it  the  mortgage  security,  without  an  as- 
signment of  such  security,  the  purchaser  must 
record  the  transfer  in  order  to  be  entitled  to 
foreclose  the  mortgage  as  against  one  who  sub- 
sequently acquires  title  to  the  land  by  a  war- 
rantv  deed  in  which  the  mortgagee  joins.— Jenks 
v.  Shaw  (Iowa)  68  N.  W.  '-HX>. 

[c]  (Mich.;    1896.) 

Where  a  mortgage  has  been  transferred  by 
the  mortgagee,  though  no  assignment  has  been 
placed  on  record,  the  purchaser  of  a  subsequent 
mortgage  on  the  property,  although  buying  it 
from  the  mortgagee  in  the  original  mortgage,  is 
charged  by  the  record  with  notice  of  such  prior 
mortgage,  and  takes  subject  to  it.— Wilson  v. 
Campbell  (Mich.)  68  N.  W.  278. 

[u]     (Mich.:    1S96.) 

At  maturity  of  a  note  and  mortgage  securi- 
ty, assignment  of  which  was  not  recorded,  the 
assignee  authorized  the  mortgagee  to  collect. 
The  mortgagor,  not  knowing  such  note  and  mort- 
gage had  been  assigned  and  were  in  the  hands 
of  the  assignee,  executed  in  renewal  to  the  mort- 
gagee a  nonnegotiable  note  and  mortgage,  which 

issigned  to  another  person  for  a  pre-existing 
.1  bt,    without    tl  ledge    of   the    first    as- 

signee,  and   without   accounting   to   him.      Held, 


quent  purchaser  or  incumbrancer    *  / 

the     same     property     or     any     part     thereot, 
*    *    *    whose  conveyance  is  first  duly  record- 
ed."— Merrill  v.  Luce  (S.  D.)  61  N.  W.  43. 
6  S.  D.  354. 

[hi      (S.  D.;    1894.) 

Where  a  real-estate  mortgage,  given  to 
secure  a  nonnegotiable  note,  is  assigned  to  one 
who  fails  to  put  the  assignment  on  record,  and 
the  mortgagee,  notwithstanding  such  assign- 
ment, sells,  on  foreclosure,  the  mortgaged  prem- 
ises, and  the  subsequent  grantee  of  the  mort- 
gagor redeems  the  same  within  the  statutory 
time,  without  notice  of  such  assignment,  such 
t-rantee  and  redemptioner  takes  the  title  free 
from  the  lien  of  such  mortgage.— Merrill  v. 
Luce  (S.  D.)  61  N.  W.  43. 
6  S.  D.  354. 

Ci]     (S.  D.:    1895.) 

Where  the  purchaser  of  a  note  secured 
by  a  trust  deed  fails  to  take  and  record  an  as- 
signment of  the  deed,  he  cannot  enforce  his 
lien  as  against  an  innocent  purchaser  from  the 
maker  of  the  note.— Pickford  v.  Peebles  (S.  D.) 
63  N.  W.  779. 

HI     (Wis.:    1890.) 

Under  Rev.  St.  1878,  §§  2241.  2242,  provid- 
ing that  every  conveyance  of  land  which  shall 
not  be  recorded  as  provided  by  law  shall  be  void 
as  against  a  bona  fide  purchaser,  whose  con- 
veyance shall  be  first  duly  recorded:  that  the 
term  "conveyance"  shall  embrace  every  instru- 
ment by  which  an  interest  is  created,  mort- 
gaged, or  assigned:  and  that  the  term  ••pur- 
chaser" shall  include  the  assignee  of  a  mortgage, 
—the  purchaser  of  a  mortgage,  who  takes  an  as- 
signment thereof,  is  given  a  preference  by  the 
n  ci  rd  only  over  conveyances  r.  ter  his 

assignment;   and  as  to  a  m.  prior 

thereto,  but  after  the  one  assigned,  which  was 
in  fact,  and  as  against  his  assignor,  a  prior  hen, 
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of    I  In- 

•  •nly    to  tin  I    [tier    v. 

us  .V  W.  998. 

i   32.    Payment     to     and     release     by 

mortgagee  after  assignment. 

[a]    fl  •:>.*..) 

the  ii  :    the  latter 

.   :         iction        the  i  ot  col- 

:i (  his  peril,  and  must  again 
paj    tl 

to   him.  —  Baumgartner  v. 
Peterson  (Iowa)  62  N.  W.  27. 
93  1"    .:.  57 _'. 
tl<]     (Minn. |    1896.) 

i  he    amount    due    upon    a 

.'••  by   the   moi 

il,  but  witli- 

:  -  ■  1 1 1 !  I  < '  1 1 1    I 

will   extinguish   the   i  the   assignment 

1  '        recorded      I       ison  v.   Car- 

c  (1862)   7   Minn.  IT''.  (Gil.    120),   followed. 

—Olson  v.  Northwestern  Guaranty  Loan  Co.,  us 

\.  w.  100. 

[c]  (Neb.)    1895.) 

Comp.  St.  1893,  c.  73.  5  30.  providing 
that  the  recording  of  an  assignmi  d1  of  a  mort- 
gage shall  imt  be  deemed  noti E  such    i 

ini'iit  to  tii"  mortgagor,  so  as  to  invalid! 
payment  by  him  to  the  mortgagee,  does  not  ap- 

a  subsequent  purchaser  of  tie  morl 
premises,  so  as  to  protect  him  in  the  pa; 
of  the  debt  to  the  mortgagee  after  assignment 
by   him.    and   recordation    thereof .  —  Eggert  v. 
Beyer,  62  N.  W.  57,  43  Neb.  711. 

[d]  (Neb.;    1895.) 

\\  ii  ire  the  mortgage  secures  a  negotiable 
mm  .  a  subsequent  purchaser  of  the  mon 
premises,  who  pays  the  mortgagee  after  i 
ini'iit  of  the  debt,  without  the  production  of  the 
note,  is  liable  to  the  assignee. — Eggert  v.  Beyer 
62  N.  W.  .".7.  43  Neb.  711. 
£ej     (Neb.;    1*!>5.) 

A  bona  fide  purchaser  and  holder  of  a 
note  secured  by  mortgage  cannot  be 
deprived  of  his  security  by  a  payment  of  the 
delit  to  the  mortgagee,  whether  his  assignment 
of  the  mortgage  is  recorded  or  not.— Eggert  v. 
Sever.  62  N.  W  57,  43  Neb.  711;  Stark  v.  01- 
sen,  G3  N.  W.  37,  41  Neb.  646. 

5  33.   Rescission  for  fraud. 

(Minn.:    1897.) 

A  verdict  rescinding  the  purchase  of  a  note 
and  mortgage  on  the  ground  that  defendant  had 
falsely  represented   that   there   was  a  house  on 
iged   land   was  sustained   by   evidence 
that,  to  induce  the  purchase,  defendant  showed 
plaintiff's   agent,   who  acted    for  her,   the   mort- 
applii    t.on    for   a    loau    with    which    to 
dated  some  time   before,   together   with   a 
policy  dated  two  months  later,  purporting  to  in- 
sure a  house  on  the  land;    there  being  also  evi- 
.   though  contradicted,  that  one  of  defend- 
ants  had   expressly   stated   to   the   plaintiff   that 
there  was  a  house  on  the  laud. — Riggs  v.  Thorpe 
(Minn.)  69  N.  W.  891. 


VII.  TRANSFER  OF  PROPERTY 
MORTGAGED. 

§  34.    Rights   and   liabilities   on  transfer 
of  property. 

[a]     (Iowa;    1895.) 

Defendants  mortgaged  land  to  plaintiffs' 
intestate  to  secure  a  note,  and,  before  the  note 
was  barred  by  limitations,  indorsed  thereon  a  re- 
newal  of   both    instruments.      Previous   to    such 

renewal,  defendants  sold  the  land  to  I...  who  t i 

with  notice  of  the  mortgage,  and  subsequently 
conveyed  to  S.;  the  mortgage  at  the  time  of  the 
last  sale  being,  on  its  face,  barred.     S.  had  no 


that    8.   was   bound   by   the   m  I.      inent 
r.  Pi  3  N.   W.    I    , 

[bj    (lowai    1890.) 

A  stipulation  in  a  c  op  the  ali- 

en- rents  and  pr<  fits  during  the  period 
Jemption,  to  1 pplied  on  the 

llubbell    v.    Avenue    luv, 

I     uni    60    N.     W 
li'l       I  Mil,,,..      •   ■ 

While  a  part  of  thi  A  property 

r.  i  y.  .1,  and  tb        i  the  nn >rt 

-  authorized,  after  default 

ami  apply  sami  t  of  interest, 

and  insurance  can  be  coi  to  exhaust  the 

rents  on  the  property  not  convi  pay  the 

and  insurai n  ths 

-  tn   the   rente   accruing  on   the   property 

tie-   same       Cullen    v.    I 
(Minn. i  61   N.  W.  818. 
60  Minn.   (i. 

Id)      Oli  n  ii.;     I.VI7.I 

The  grantee  of  a   mortgagor,   who  had  pur- 
1    the    tax    certificates   on    the    mortgaged 

:  I  COl 

profits  amounting  to  much  more  than  the  amount 
paid   for   the   certifical  g   no   interest   on 

e    nor    tuxes    on    the    premises    for 
inure  than  a  year  prior  to  surrendering  p 
sion.     Bt  1 1.  thai   he  was  not   i  i   reim 

bursement  from  the  i  for  the  ai 

paid  for  the  tax  certjficati         '  Baptist 

nary  Union  v.  Hastings  (Minn.)  69  N.  W. 

[el     (Nell.;    1S07.) 

The  rights  and  priorities  of  a  mortgagee  as 

such  are  not  affected  by  the  fact  thai  he  is  the 

tser   of   the    proper;    ,  gation 

between  him  and  "t  her  lienors,   u  ipula- 

itween  all  the  parti  is  in  interest  allowing 

such   sale,  without   prejudice,   and    i 

substitute  the  proceeds  of  sale  for  the  property. 

pell  v.  Smith  (Neb.)  69  N.  W.  748 

[fl      (S.  13.:    tsllll.i 

Two  mortgages  on  the  same  property,  to 
iifferent  persons,  stipulated  that  the  mortgagor 
should  pay  taxes,  in  default  of  which  the  same 
might  be  paid  by  the  mortgagees,  and  thereupon 
become  a  part  of  the  mortgage  indebtedness. 
While  these  incumbrances  wire  in  force  the 
property  was  sold  for  taxes,  the  purchaser  there- 
after receiving  a  tax  deed  from  the  county 
treasurer,  who  ha]  pi  ned  to  be  the  junior  mort- 
:  and  on  the  following  day  the  latter,  in 
his  individual  capacity,  accepted  from  such 
purchaser  a  quitclaim  deed  of  the  premises,  the 
arrangement  for  such  transfer  being  made  aft- 
er the  execution  and  delivery  of  the  tax  deed. 
Held,  that  the  junior  mortgagee,  in  the  absence 
of  any  collusion  between  him  and  his  grantor, 
acquired  a  good  title,  free  from  the  lien  of  the 
senior   morti  .'.-Deposit  &  Trust  Co.   v. 

Wickhem  (S.  D.i  69  X.  W.  11. 

§  35.    Assumption  of  mortgage, 
[a]     (Iowa;    1896.) 

a  deed  of  land,  reciting  that  it  is  given 
subject  to  tic  payment  of  a  mortgage  thereon 
"to  secure  the  debt  of  $2,800,  which  the  party 
of  the  second  part  assumes  and  agrees  to  pay 
off."  cannot  tn-  construed  to  embrace  another 
and  distinct  mortgage  for  $2S0. —  Moore  v. 
Graves  (Iowa)  65  X.  \V.  1008. 
|b]     (Iowa;    ls!>7.) 

A  covenant   by  a  purchaser  of  mortgaged 
premises  to  pay  the  mortgage  debt  may  be  en- 
by    the   m  ,    whether    such    pur- 

ate  grantor  was  personally  lia- 
ble  for  the  i!c  In  or  not. — Marble  Sav.  liank  v. 
Mesarvey  (Iowa)  70  -V  \\ .  las. 
[cj     (Midi.;    1894.) 

A    personal    judgment    may    be    entered 
against  a  mortgagors  grantee,  who,  in  his  deed, 
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has  agreed  to  pay  the  mortgage;  and  a  deed 
by  him  to  a  third  person,  in  which  the  latter 
assumes  the  incumbrance  in  turn,  will  not  re- 
lieve him  from  liahility.  —  Corning  v.  Burton 
(Mich.)  B2  X.  W.  1040. 
102  Mich.  8G,  96. 

[d]  (Mich.;   1897.) 

Where  a  dead,  after  the  warranty  clause, 
recited,  "Except  a  .nortgage  of  $2,600,  giv- 
en by  P.  to  J.,  which  second  parly  assumes," 
the  grantee  was  personally  liable  for  the 
debt.— Jehle  v.  Brooks  (Mich.)  70  N. 
W.  440. 

[e]  (Minn.;   1895.) 

A  covenant  by  the  grantee  of  mortgaged 
premises  to  pay  the  "mortgage"  is  a  covenant  to 
pay  the  debt  secured  by  it. — Hine  v.  Myrick 
(Minn.)  62  N.  TV.  1125. 

60  Minn.  518. 

[f]  (Minn.;    JS05.) 

The  purchaser  of  mortgaged  property 
from  the  mortgagor  took  the  deed  in  defend- 
ant's name  without  his  knowledge.  The  deed 
contained  a  covenant  to  assume  the  mortgage, 
and  defendant,  oa  learning  the  facts,  procured 
a  release  of  such  covenant  by  the  vendor. 
Held,  that  defendant  was  not  liable  on  the  cove- 
nant to  the  mortgagee,  who  had  not  accepted 
it  before  its  release,  and  in  whose  favor  no 
equities  had  in  the  meantime  arisen. — Gold  v. 
Ogden  (Minn.)  63  N.  TV.  266. 

61  Minn.  88. 

[g]  (Minn.;    1895.) 

A  grantee  of  part  of  mortgaged  premises 
assumed  part  of  the  mortgage,  and  in  an  action 
by  the  mortgagee  against  him  to  recover  such 
part  on  his  agreement  to  pav  alleged  that  the 
premises  conveyed  to  him  were  worth  and  would 
sell  on  foreclosure  for  much  more  than  the  part 
of  the  mortgage  assumed  by  him;  that  the 
mortgagor  was  insolvent,  and  the  remaining 
part  of  the  mortgage  unpaid;  and  that,  if  the 
part  assumed  by  him  was  recovered,  it  would 
shift  the  burden  of  the  other  part,  or  a  portion 
of  it,  on  his  land;  and  prayed  that  plaintiff  be 
compelled  first  to  exhaust  his  mortgage  security 
before  resorting  to  the  personal  liability  of  de- 
fendant Held  that,  in  the  absence  of  an  alle- 
gation of  the  value  of  the  part  of  the  land  not 
conveyed  to  defendant,  the  answer  was  insuffi- 
cient on  demurrer.— Connecticut  Mut.  Life  Ins. 
Co.  v.  Knapp  (Minn.)  64  N.  TV.  1137. 

62  Minn.  405. 

[h]     (Minn.:    1S97.) 

Plaintiff  was  the  assignee  of  a  mortgage 
made  to  "M."  The  mortgaged  premises  were 
conveyed  to  defendant,  who  assumed  a  mort- 
gage given  by  the  same  mortgagor  to  "M.  and 
wife."  securing  a  like  sum.  The  complaint  al- 
leged that  the  words  "and  wife"  were  inserted 
by  mistake.  Held  that,  in  the  absence  of  alle- 
gations that  there  was  no  mortgage  to  which 
these  words  would  apply,  the  complaint  did  not 
show  that  defendant  had  assumed  plaintiff's 
mortgage.— Clifford  v.  Minor  (Minn.)  70  N.  TV. 
798. 

[*]     (Xeh.:   1895.) 

Where  the  deed  of  mortgaged  premises 
merely  recites  the  existence  of  the  mortgage,  an 
agreement  of  the  grantee  to  pay  the  mortgage 
is  not  established  by  a  subsequent  oral  promise 
without  consideration  to  pay  the  mortg: 
Green  v.  Hall  (Neb.)  63  N.  W.  119,  45  Neb.  89. 

[j]     (Xeb.;    1895.) 

The  assumption  of  a  mortgage  by  the  sub- 
sequent grantee  is  not  established  by  recitations 
in  the  deed  that  such  deed  is  subject  to  the  mort- 
gage, and  that  the  mortgage  is  a  part  of  the 
purchase  price. — Green  v.  Hall  (Neb.)  63  N.  W. 
U.9. 

45  Neb.  89. 

[k]      (Neb.:    1895.) 

To  entitle  a  mortgagee  to  a  deficiency 
judgment  against  a  subsequent  purchaser,  there 
must  be  such  an  agreement  by  such  purchaser  to 


pay  the  mortgage  as  would  enable  the  mortgagee 
to  maintain  against  him  an  a  :tion  for  the  amount 
of  the  mortgage.— Green  v.  Hall  (Neb.)  63  N.  W. 
119. 

45  Neb.  89. 

[I]     (Neb.;    1895.) 

Where  a  deed  recites  that  the  grantee 
assumes  the  mortgage  debt,  and  is  accepted  by 
the  grantee  with  knowledge  of  the  recital,  or 
where  the  grantee  agrees,  as  part  of  the  con? 
sideration,  to  assume  the  debt,  he  becomes  per- 
sonally liable  therefor,  though  his  immediate 
grantor  was  not  so  liable.  —  Hare  v.  Murphy 
64  N.  W.  211,  45  Neb.  809. 

[m]     (N.  D.;    1S94.) 

An  agreement  by  the  grantee  of  real 
property  to  assume  an  incumbrance  thereon  is 
an  original  undertaking,  distinct  from  the  con- 
tract of  purchase,  and  may  be  contained  in  the 
conveyance,  or  it  may  be  by  a  separate  writing 
or  by  parol.— Moore  v.  Booker  (X.  D.)  02  N.  W. 
607. 

4  N.  D.  543. 

[n]     (S.  D.;    1895.) 

To  render  the  grantee  of  mortgaged  prem- 
ises personally  liable  for  the  payment  of  the 
debt,  he  must  have  assumed  and  agreed  to  pay 
the  same;  merely  retaining  the  amount  of  the 
mortgage  from  the  purchase  price  not  being  suf- 
ficient—Granger v.  Roll  (S.  D.)  62  N.  W.  970. 
6  S.  D.  (111. 

[oj      (S.  D.;    1895.) 

Where  mortgaged  land  was  conveyed  ab- 
solutely, with  a  verbal  trust  in  favor  of  a  third 
party,  and  the  grantee  assumed  the  mortgage 
by  the  terms  of  the  deed,  and  the  third  party 
took  possession  and  collected  the  rents,  and  on 
foreclosure  it  appeared  that  the  grantee  knew 
nothing  of  the  conveyance  or  its  terms,  except 
that  his  name  was  being  used  by  the  third  party 
as  trustee  to  take  the  title,  as  between  him  and 
such  party  the  latter  was  equitably  liable  for 
the  deficiency.— Connor  v.  National  Bank  (S. 
D.)  64  N.  W.  519. 

[p]     (S.  D.:   1895.) 

An  action  on  a  breach  of  covenant  by  a 
grantee  to  nay,  at  a  specified  time,  a  mortgage 
of  the  premises  conveyed,  previously  executed 
by  the  grantor,  may  be  maintained  by  the  gran- 
tor against  the  grantee,  though  be  neither  paid 
the  money  nor  sustained  actual  injury  because 
of  the  breach.— Callender  v.  Edmison  (S.  D.)  65 
N.  W.  425. 

[q]     (Wis.;    1897.) 

Where  a  subsequent  grantee  of  mortgaged 
premises,  in  the  conveyance  to  him,  assumes  the 
mortgage  as  part  of  the  consideration,  his  liabili- 
ty rests  solely  on  such  consideration  and  prom- 
ise, and  no  other  consideration  need  pass  from 
the  mortgagee  to  the  grantee,  though  his  imme- 
diate grantor  was  not  personally  liable  to  the 
mortgagee. — Enos  v.  Sanger  (Wis.)  70  N.  W. 
1069. 

Limitation  of  action  on  assumed  liability,  see 
"Limitation  of  Actions,"  §  11. 

§  36.    Extending     time     of     payment     to 
grantee — Release   of  mortgagor. 
(Minn.;    1S95.) 

Where  a  mortgagee,  after  a  sale  of  the 
mortgaged  land  by  the  mortgagor,  extends  the 
time  of  payment  to  the  grantee  without  consent 
of  the  mortgagor,  the  latter  is  released  to  the 
value  of  the  land. — Travers  v.  Dorr  (Minn.)  62 
N.  TV.  269. 

60  Minn.  173. 


VIII.    MERGER. 

See,  also,  post,  §  49. 

§  37.   When  effected. 

[a]     (Mich.;    1895.) 

Where  a  mortgagee  purchases  the  mort- 
gagor's equity   of  redemption,   and,   by   consent 
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•  >f  tli tains  the  mortgage  in  or- 

.  cut  out  by  for 

ed  in  the  title  aei  i  he  purchase.    Gibbs 

v.  John Mi.],. i  62  X.  \V.  1  1... 

L04    Mich.    120. 
[b]    rifeb.i    i 

A    mi  i  title   to   the 

und    in   the  deed   by  which 
it  was  i  in  him,  it  was  stated  that  the 

title  n  I  "subject  to  a  mi  i  three 

hundred  dollars,  which  grantee 
and  agrees  to  pay."    Held,  that  no  merger  en- 
sued as  between  the  parties,  or  •■<  a  bona 
urchaser  oi 

v.  Jones  (Neb.)  t i« ;  x.  W.  622. 
47  Neb.  016. 

[Cl      (Wi«.;     I.K!»7.) 

For  breach  of  a  condition  subsequent  in  n 
deed,  the  grantor  re-entered.  A  m 
t  ho  grantee  subsequently  purchased  the  title 
of  the  grantor,  Held,  thai  bj  e  subsequent 
osure  of  bis  mortgage,  with  intent  to  pro- 
tect his  title  of  record,  his  right  under  the 
mortgage  did  nol  become  merged  in  the  title  ac- 
quired from  the  grantor. — Gilchrist  t.  I 
(Wis.)  TO  N.  \V.  585. 


IX.    PAYMENT   AND   RELEASE. 

Payment  by  mortgagor  after  assignment  of 
debt  or  mortgage,  see  ante,  §  32. 

Release  of  mortgagor  by  extending  time  of  pay- 
ment to  grantee  of  premises,  see  ante,  §  36. 

Authority  of  agent  to  receive  payment,  see 
"Principal  and  Agent,"  §  8. 

§  38.   What  constitutes  payment. 

[a]  (Iowa;    1S9G.) 

The  purchaser  of  land  subject  to  a  mort- 
gage, the  payment  of  which  his  grantor  had  as- 
sumed, cannot,  on  purchase  of  the  mortgage 
and  note  secured  thereby,  after  maturity,  to 
protect  his  equity,  either  by  himself  or  through' 
liis  assignee,  compel  the  mortgagor  to  answer 
back  as  an  obligor  on  the  mortgage,  as  such 
purchase,  as  against  the  mortgagor,  is  a  pay- 
ment of  the  mortgage.  —  Northwestern  Nat. 
Bank  v.  Sloan  (Iowa)  66  N.  W.  91. 

[b]  (Mich.;    18960 

The  maker  of  negotiable  paper  secured  by 
mortgage  is  justified  in  paying  only  to  the  holder, 
and  cannot  assume  that  the  paper  has  not  been 
transferred.  As  to  him,  a  transferee  is  not  re- 
quired to  place  an  assignment  of  the  mortgage 
on  record. — Wilson  v.  Campbell  (Mich.)  08  N. 
W.  278. 

[e]     (Minn.;   1SOO.) 

A  finding  that  notes  given  by  a  mort- 
gagor  for  about  one-third  of  the  mortgage  debt 
Here  given  and  accepted  in  payment  of  the  debt 
is  justified  by  evidence  that,  at  the  time,  two- 
thirds  of  the  debt  was  barred:  that  the  mort- 
gage had.  for  years,  been  regarded  as  worth- 
less; and  that  the  giving  of  the  notes  was 
probably  prompted  by  the  belief  that  the  repur- 
chase of  the  land  by  the  mortgagor  from  a 
prior  mortgagee  who  had  foreclosed  might  give 
new  life  tu  the  mortgage. — Wiley  v.  Dean 
(Minn.)  68  N.  W.  629. 

[u]      (Ni-I..;    1SO«.) 

Where  payment  of  a  negotiable  note  se- 
cured by  mortgag(  was  made  to  an  investment 
company  of  which  the  mort  was  ms 

and  was  never  forwarded  to  the  party  to  whom 
such  note  had  been   transferred,   the"  men     faqt 
that  antecedent  payments,  made  in  like  manner, 
bad  been  made  to  be  forwarded  to  the  trai 
and  had  been  so  forwarded,  did  not  bind  the  bold- 
er of  the  note  as  to  the  payment  not  fom 
it  being  shown  that  such  holder  bad  never  in  any 
way  held  out  or  recognizi  d  the  mort 
agent— Bull  v.  .Mitchell  (Neb.)  06  N.  W.  632. 
47  Neb.  647. 


JcJ     is.  |>.      iv, r.  i 

Where  a  nun  (gage  note  was  laken  up  by 

a  third  party  at  the  instam  the  n       gagor, 

signed   with  the  mi  ■   the  third 

partj   as  Becurit]  id  not  con 

it  ol  the  m  Smith 

v.  Commercial  Nat  B  ol   (8.  D.)  64  N.  W.  52W. 

§   39.    Extending  time  of  payment. 
(Minn.)    I89S.) 

The  performance  of  an  agreement  by  a 
claimant   who  d   his 

Bg     title.     tO     pi" 

i  li a  in  I  execnte  a  ai  w  a  a  suffi- 

cient com  id i  ration  for  an 
the    time   of   payment  —  McKinnon    v.    l 
(Minn. I  01  N.  \V    387. 
6L'  .Minn.    188. 

§  40.    Refusal  of  tender  before  maturity. 
i  \ <•!>.:    180S.) 

The  refusal  by  the  mortgagee  of  a  ten- 
der of  the  am.. uni  or  the  m  re  it  is 
due  does  not  affect  the  mo  Moore 
v.  Kiinc,  61  N.  W.  736,  4:;  Neb.  517. 

§   41.    Release  and  discharge, 
[a]     lliiuii;    1896.) 

A  release  of  a  mortgage  is  prii  is  facie 
evidence  of  the  payment  of  the  •  i  ■  - 

thereby.— Kuen   v.    Upmier   (Iowa)   67    X.    \Y. 
374. 

lb]     (Midi.:   is<>.-..) 

Defendant  purchased  a  farm  in  1872,  a 
part  of  the  price  being  paid  by  his  wife,  a  part 
Eendant,  and  the  balance  with  money  ob- 
tained  by  mortgaging  the  property;  and  on  the 
same  day.  after  the  mortf  given,  de 
fendant  conveyed  the  firm  to  his  wife  by  war- 
ranty il I,  and  subsequently  both  moved  upon 

ad,  and  occupied  it  till  the  wife's  death, 
in  1802.  Si thing  was  paid  on  the  mort- 
gage by  the  wife,  ami  the  balance  by  defendant, 
but,  at  the  latter'?  request,  the  mortgage  was 
not  discharged;  and,  in  an  action  by  the  wife's 
heirs  brought  solely  to  cancel  the  mortgage,  de- 
fendant alleged  that  the  deed  to  his  wife  was 
made  to  protect  her  for  her  part  of  the  purchase 
money,  ami  was  not  intended  as  a  gift,  and  ask- 
ed ili.it  the  respective  rights  of  the  parties  bi 
justed  in  accordance  with  the  amounts  paid  on 
the  premises  by  each.  It  appeared  that  in  1S79 
defendant  knew  that  his  wife  denied  that  he 
had  any  interest  in  the  land.  Ihld.  that  the 
mortgage  should  be  discharged,  and  that  de- 
fendant's claim,  if  any.  could  only  be  adjudi- 
cated by  an  independent  suit  in  chancery. — Mc- 
Carn  v.  Wilcox  (Mich.)  63  N.  Wr.  97S. 

£c]     (Mich.;   1895.) 

A  mortgage  given  by  complainant,  with- 
out consideration  to  herself,  to  defendant,  as 
collateral  security  for  a  bond  given  by  com- 
plainant's husband  to  defendant  to  hold  bim 
harmless  on  accommodation  indorsements  be 
should  make  for  the  husband  and  a  firm  in 
which  he  was  a  partner,  is  discharged;  a  chat- 
tel mortgage  on  the  stock  in  trade  of  the  firm 
having  thereafter  been  given  defendant,  as 
trustee,  to  secure  certain  debts,  including  those 
for  which  he  was  liable  as  indorser,  and  he 
having,  as  such  trustee,  received,  under  the 
chattel  mortgage,  enough  to  satisfy  all  such 
debts,  and  having,  instead,  applied  part  of  it 
on  debts  of  a  firm  in  which  he  and  complain- 
ant's husband  were  partners. — Carpenter  v.  Os- 
born  (Mich.)  65  N.  W.  222;  Osborn  v.  Carpen- 
ter, Id. 

|.;i     (Mich.;    1807.) 

In  foreclosure  against  a  mortgagor  and  sub- 
sequent gra  appeared  that  there  was  due 
on  the  mortgage  $1,200,  for  which  the  mortg 

csonally  liable.  The  mortgagor  paid  $500, 
which  was  credited  on  the  mortgage,  and  was 

1  from  persona]  liability,  under  an  agree- 
ment   which   reserved   the   indebtedness   and   se- 

and  provided  that  the  mortgagee  was  to 
"look.-  i         property  covered  by  said  mort- 


1281     (§  -11) 


MOKTGAGES,  IX.,  X.  1. 


(§  47)     1282 


gage  Cor  the  remainder  of  such  indebtedness, 
and  was  to  have  the  right  to  prosecute  the  fore- 
elosure  suit  to  conclusion.  Held,  that  there  was 
Dot  a  su  ficierit  consideration  to  release  the  mort- 
trom  his  debt.— Johnson  v.  Bratton 
(Mich.)  70  N.  W.  1021. 

[el     (Mich.:   1S97.) 

The  payment  and  the  agreement  did  not  re- 
lease  the  lien  created  by  the  mortgage.— John- 
son v.  Bratton  (Mich.)  70  N.  W.  1021. 

[f]     (Minn.;   1S97.) 

Upon  a  foreclosure  sale  by  advertisement 
or  action,  the  mortgage  debt,  as  a  personal  ob- 
ligation, is  extinguished  to  the  amount  for 
which  the  property  is  sold.— Evans  v.  Rhode  Is- 
land  Hospital  Trust  Co.  (Minn.)  69  N.  W.  715. 

[S]    rNen.i  is;><;.> 

Where  the  mortgage  debt  has  been  as- 
signed, a  purchaser  in  good  faith,  without  no- 
tice of  the  assignment,  will  be  protected  by  a 
release  of  the  mortgage  executed  by  the  orig- 
inal mortgagee.  Whipple  v.  Fowler  (1894)  GO 
N  W  15.  41  Neb.  675.  followed.— Cram  y.  Cot- 
trell.  67  N.  W.  452,  48  Neb.  646. 

[Ill     is.  ».:    1S1I3.I 

Where,  in  a  certificate  or  discharge  of  a 
mortgage,  the  acknowledgment  is  left  blank,  it 
will  be  presumed  that,  when  properly  signed  by 
the  mortgagee,  the  blank  will  be  properly  filled 
by  the  officer  taking  the  acknowledgm 
.Tones  v.  Fidelity  Loan  &  Trust  Co.  (S.  D.)  63 
N.  W.  553. 

§  42.    Partial  release. 

[a]  (Midi.;    1S95.) 

Under  a  stipulation  in  a  mortgage  on  sev- 
eral lots  that  the  mortgagee  will,  without  con- 
sideration, release  from  the  mortgage  a  certain 
number  of  lots  "as  fast  as  they  are  sold  or  con- 
tracted to  be  sold,  at  such  time  and  times  as" 
the  mortgagor  may  request,  the  mortgagor  is  en- 
titled on  demand  to  have  such  lots  released  !  rom 
the  mortgage  when  sold  or  contracted  to  be  sold 
at  any  time  before  foreclosure.  —  Commercial 
Bank  "v.  Hiller  (Mich.)  63  N.  W.  1012. 

[b]  (Mich.:    1S95.) 

A  mortgage  covering  several  lots  provided 
for  the  release  from  the  mortgage,  "on  demand" 
of  the  mortgagor,  of  a  certain  number  of  the 
lots,  "upon  the  payment"  of  $150  for  every  lot 
so  released;  such  sum,  when  paid,  to  be  cred- 
ited as  a  payment  on  the  mortgage.  Two  notes 
were  paid  at  maturity,  and  the  last  reduced  by 
partial  payment  of  the  principal,  and  the  inter- 
est thereon  paid  at  its  maturity.  A  year  and  a 
half  after  the  maturity  of  this  last  note,  and  be- 
fore foreclosure,  the  mortgagor  demanded  the  re- 
lease of  one  lot  for  each  $150  of  principal  paid. 
Hihl,  that  the  mortgagor  was  not  entitled  to 
have  them  released. — Commercial  Bank  v.  Hiller 
(Mich.)  63  N.  W.  1012. 

[c]  (Minn.;    1895.) 

Where  a  mortgage  provided  that,  on 
payment  of  a  certain  sum,  part  of  the  prem- 
ises might  be  released,  and  the  mortgagor,  after 
interest  became  due,  paid  that  sum,  without  di- 
rection as  to  its  application,  the  payment  was 
properly  first  applied  to  extinguish  the  interest, 
and  the  mortgagor  was  hence  not  entitled  to  a 
nartial  release. — Bay  View  Land  Co.  v.  Myers 
(Minn.)  64  N.  W.  816. 
62  Minn.  265. 

5  43.   Duty  to   discharge   on  payment. 

[a]  (S.  O.:   ISO.".) 

The  term  "mortgagor,"  as  used  in  Comp. 
Laws,  §  -1365,  providing  for  the  discharge  of  a 
mortgage  when  paid,  on  request  of  the  mortga- 
gor, includes  the  mortgagor's  grantees  and  heirs. 
—Jones  v.  Fidelity  Loan  &  Trust  Co.  (S.  D.) 
63  N.  W.  55b. 

[b]  (S.  D.;    1895.) 

A  mortgagee  cannot  relieve  himself  from 

the  liability  imposed  by  Comp.  Laws.  §  4365,  to 

discharge  the  mortgage  on  payment  thereof,  and 

request  by  the   mortgagor,   by   an    assignment, 

4  N.W.DIG.— 41 


unless  it  is  duly  recorded,  and  the  assignee  has 
to  discharge  the  mortgage.     Kellam,  J., 
dissenting.— Jones  v.  Fidelity  Loan  &  Trust  Co. 
(S.  D.)  63  N.  W.  553. 

§  44.    Cancellation   of   discharge. 

(S.  D.:    1  *;>.-,.) 

A  court  of  equity  will  restore  the  n 
and  give  a  first  mortgage  priority,  as  hetw 
senior  and  a  junior  incumbrancer,  where  it  ap- 
pears that  the  junior  mortgage  was  taken  sub- 
ject to  the  prior  mortgage,  and  the  latter  was 
subsequently  discharged  or.  record  in  ignorance 
of  the  junior  incumbrance,  and  solely  to  sale 
stitute  a  new  mortgage  for  the  amount  due  on 
the  first  mortgage  note. — Upton  v.  Hugos  (S. 
D.)  64  N.  W.  523. 

§  45.    Penalty    for    failure    to    enter    sat- 
isfaction on  record. 

[a]  (Neb.:   1895.) 

A  mortgagee  who,  in  response  to  the 
mortgagor's  demand  for  a  satisfaction  of  record, 
delivered  an  order  to  the  county  clerk  to  re- 
lease the  mortgage,  which  was  not  attested  as 
required  by  Comp.  St.  c.  32,  §  15,  in  consequence 
of  which  the  clerk  refused  to  satisfy  the  mort- 
gage of  record,  was  liable  for  the  statutory  pen- 
alty to  the  mortgagor,  though  his  failure  to 
have  the  order  attested  did  not  occur  through 
bad  faith.— Boves  y.  Summers  (Neb.)  64  N.  W. 
10G6,  46  Neb.  308. 

[b]  (S.  D.:    1895.) 

A  mortgagee  is  not  subject  to  the  pen- 
alty provided  in  Comp.  Laws.  §  4365.  for  re- 
fusal to  discharge  a  mortgage  on  payment 
thereof,  and  on  demand  by  the  mortgagor, 
where  the  demand  is  made  in  another  state,  but 
is  still  liable  in  damages  to  the  mortgagor,  his 
grantees  or  heirs. — Jones  v.  Fidelity  Loan  & 
Trust  Co.  (S.  D.)  63  N.  W.  553. 


X.    FORECLOSURE. 

Binding  effect  on  grantee  of  stipulation  for  ap- 
pointment of  receiver,  see  ante,  §  34. 

Election  of  remedies,  see  "Election  of  Reme- 
dies," §  4. 

Estoppel  by  acquiescence  in  foreclosure  pro- 
ci  edings,  see  "Estoppel,"  §  21. 

Foreclosure  as  divesting  lien,  see  "Mechanics' 
Liens,"  §  47. 

pending  partition,  see  "Abatement  and  Re- 
vival," §  5. 

1.  IN  GENERAL. 

§  46.    Limitation. 

[a]  (Iowa:    1S96.) 

An  action  was  commenced  September  2, 
IS91,  to  recover  on  a  note  due  September  2, 
1SS1,  and  to  foreclose  a  mortgage  securing  the 
same.  Several  months  later  one  II.  was  made 
a  party  defendant,  as  claiming  an  interest  in 
the  mortgaged  land.  Held  that,  though  the  ac- 
tion was  not  commenced  as  to  H.  till  more  than 
1(i  years  after  maturity  of  the  note,  she  could 
not' plead  limitations  in  bar  of  the  foreclosure. 
sine"  the  mortgage  debt  was  still  enforceable. 
-Jenks  y.  Shaw  (Iowa)  68  N.  W.  900. 

[b]  (Minn.;    1895.) 

While  a  purchaser  at  void  foreclosure 
sale  was  in  possession  under  the  mortgage,  the 
statute  did  not  run  against  him,  so  as  to  bar  a 
foreclosure  bv  action. — Backus  v.  Burke  (Minn.) 
65  N.  W.  -159. 

63  Minn.  272. 

§  47.    Personal  action  on  debt. 

[a]     (Mien.:    1896.) 

How.  Ann.  St.  §  6703.  providing  that, 
while  a  bill  to  foreclose  is  pending,  and  after  de- 
cree, no  proceedings  shall  be  had  at  law  for  the 
recovery  of  the  debt  secured  by  the  mortgage, 
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or  nny  part  thereof,  unless  authorized  by  the 
court,  wm  Intended  merely  to  avoid  ui 

litigation,  and  no!  to  limit  the  remedy  ol 
.  ;   and,  a  Buit  al 

D 

are  affected.    Steele  \.  Grove  (Mich.)  07  N.  \V. 

:u;;:. 

I  1. 1     (Mich.)    1896.) 

tie  auret]  on  o  i 

i.iiiri'.  ■         le  a    wrty  to  the 

.  and  the  maker  of  the  no 
.h   for  a 
■  no  avail 
at  law  was  properlv  granted.— Sti 
.,.  (Mich.)  liT  N.  W.  ! 

[O]       (Midi.!      ISIKi.) 

Where,  under  an  order  granting  lea 
bring  action  al  law  against 

1  i,  hi  is  brought 

within  the  right  granted  by  the  permissivi 
to  bri 

a  anot  her  county,  there  being  i  i  m  up- 

on   the   right    to   bring   suit.  —  Steele  v.   Grove 
(Mich.)  67  N.  \V.  963. 

1 ,11     (Neb.s    1895.1  , 

ode  Civ.  Proe.  §5  847-851,  for- 
bidding the  concurrent  pi  of  separate 
actions  for  the  same  debt,  where  a  morl 
secured  by  the  obligation  of  any  person  other 
than  the  mortgagor,  the  mortgagee  cannot,  dur- 
ing the  pendency  or  after  d  I  in  the 
i  to  foreclose,  enforce  such  obligation  in  an 
n  at  law,  unless  authorized  by  the  court 
having  jurisdiction  of  the  suit  of  foreclosure.— 
Meehan  v.  First  Nat.  Bank  (Neb.)  62  N.  W.  490, 

44  Neb.  213. 

[o]      (Neb.:    1895.) 

To   prevent   foreclosure,    under    Code,.  §8 
848,  851,   which,  in  effect,  prohibit  the  pr 
tion  at  the  same  time  of  an  action  at  law  tor 
the   mortgage  debt,   and  a  foreclosure  proceed- 
ing,  it    was   not   necessary    that   proceedin         : 
law    should   have  been   taken    ou   the    notes   se- 
. cred   by  the  mortgage,   where   the   note 
given  to  secure  the  debt  on  which  the  proceed- 
ing  at  law   was  based.— Hargreaves  v.   Menken 
(Neb.)  63  N,  W.  951. 

45  Neb.  668. 
[f]    (Neb.;    i *;>.->.> 

Under  Code,  §  848,  providing  that,  pend- 
ing foreclosure  proceedings,  no  proceeding  at  law 
to  collect  the  debt  shall  be  taken  without  leave 
of  court,  the  pendency  of  proceedings  against 
garnishees  on  a  judgment  for  the  debt  stays 
foreclosure. — Hargreaves  v.  Menken  (Neb.)  63 
N.  W.  951. 

45  Neb.  068. 

[si     (Neb.:    isiir..) 

It  is  not  a  sufficient  compliance  with 
Code,  $  85l,  providing  that  no  foreclosure  pro- 
ceedings shall  be  had  where  a  judgment  in  any 
suit  at  law  has  been  obtained,  unless  an  execu- 
tion shall  have  been  returned  unsatisfied,  to 
show  the  issuing  of  an  attachment,  and  its  re- 
turn unsatisfied,  before  the  commencement  of 
proceedings  in  foreclosure. — Hargreaves  v.  Men- 
eki  63  N.  TV.  951. 

15  Neb.  668. 

§   48.    Appointment  and  discharge  of  re- 
ceivers. 

[a]     (Iowa:    1896.) 

A  stipulation  in  a  mortgage  for  the  ap- 
pointment of  a  receiver,  in  ease  of  foreclosure, 
to  receive  the  rents  and  profits  during  the  period 
for  redemption,  to  be  applied  on  the  mortgage 
debt,  is  valid.  —  Hubbell  v.  Avenue  Inv.  Co. 
(Iowa)  66  N.  W.  85. 

lb]     (Iowa:    1S96.) 

Code,  §  2903.  providing  for  the  appoint- 
ment of  a  receiver,  under  certain  conditions,  in 

insure  actions,  during  the  pendency  of  the 


nl    the  at.; 

luring 

Hubbell    v.    Avi 

Inv.  ' 
[«■  i 

le  :  thai  the 

or  tl 

1  lull    lies     ».•: 

plied,  thai  the  defendn 

perty    Was    ill- 
thai    the 

I 

v.     Noi  thern     luv.     i  • 

(Iowa)  Tti  N.  W. 
I<i  I     i  Iowa;    ivur.i 
A  mortgage  provided  thai  in  case  of  de 
the  mo 

ti>  ha\ .  i  appointed  in  •  o  take 

of  the  property  and  coll  to  be 

i  cm  the  m 
ag  after  I  be  appointment 

to  garnishment  by  other  i 
si.-i  son  v.  Northern  luv.  Co.  (Ion 
N.   YV.  595. 

[e]  (Minn. i    (*•>.-..> 

It    is  discretionary  with   the  trial 
■r  it  will  hear  oral  evidence  on  a  mi 
to   appoint   a    receiver  pending 

Mat.-  v.  Egan  (Minn.)  04  N.   W.  813. 
62  Minn. 

[f]  (Minn.:    1896.) 

In  an  action  to  foreclose  a  second  mort 
ncy  of  the  mortgagor,  the  in- 
;   the  security,  and  the  failure  to  ap- 
ply the  rents  of  the  mo  sea  in  keen- 
ing up  "'lit  taxes 
and    interest    past   due   on    the    trior    moi 
sufficient  ground  for  the  appointment 
receiver  pendente  lite  to  collect  the  rents  and  so 
niiers      Nat     Hank    v.    Backus 
(.Minn.)  66  N.  YV.  5. 
04  Minn.  43. 

[g]  (Minn.;    1896.) 

That  the  mortgagor,  at  the  time  of  mak- 
ing the  first  mortgage,  gave  the  mortgagee  there 
in  named  a  written  assignment  of  these  rents  can 
noi  be  urged  by  the  mortgagor  as  a  reason  why 
a  receiver  should  not  he  appointed.— Farmers" 
Nat.  Bank  v.  Backus  (Minn.)  66  N.  W.  5. 
01  Minn.  43. 

[lit     (Minn.;    1S9C.) 

That,  pending  an  action  to  foreclose  a  Be 
ond  mortgage,  the  first  mortgagee  has  paid  d< 
linquent  taxes,  foreclosed,  and  bid  in  the  prop- 
erly, is  no  ground  for  discharging  a   receiver 
pendente    lite,    appointed    to   collect    the    rent 
and  profits,  and  apply  them  on  the  delinquent 

and  the  interest  on  the  first   mortg 
Farmers'  Nat.  Bank  v.  Backus   (Minn.)  69   N. 
W.  638. 

[i]     (Neb.)    189(5.) 

After    a    confirmation    of    stile    of 
gaged  premises,  and  an  appeal  from  such  order 
by  the  defendant,  the  trial  court   may.  in  a 
er  case,  when  necessary  to  proteel   the  mi 

interest,  appoint  a  receiver  to  collect  the 
rents  pending  the  determination  of  such  appeal. 
—Philadelphia  Mortgage  &  Trust  Co.  v.  Goos 
(Neb.)  66  N.  YV.  S43. 

47  Neb.  804. 

[j]      (TVeb.;    1S96.) 

In  an  action  to  foreclose  a  mortgage,  the 
plaintiff  is  entitled  to  the  8  al  of  a   re- 

to  take  charge  of  the  property  and  i 
the  rents,   when   it  is   disclosed   that   the   niori- 
property   is  "probably  insuffii 
tl  e  mortgage  debt." — Philadelphia  Mort- 
S  Trust  Co.  v.  Goos  (Neb.)  66  N.  \V.  S43. 
47  Neb.  804. 

[k]      (\el>.:     1>!>C> 

Although  Comp.  St.  C.  73.  5  Ti:,.  pro- 
vides that,  "in  the  absence  of  stipulations  to 
the   contrary,    the   mortgagor  of  real   estate  re- 
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tains  the  legal  title  and  right  of  possession  there 
of,"  yet  it  does  not  abrogate  the  power  of  the 


•re- 
.„  power  of  the 
to  appoint  a  receiver,  in  a  proper  case,  to 
t  the  rents  and  profits  from  mortgaged 
premises,  notwithstanding  the  mortgage  contains 
no  stipulation  as  to  the  right  of  possession.— 
Philadelphia  Mortgage  &  Trust  Co.  T.  Goos 
(Neb.)  66  N.  W.  S43. 

47  Neb.  804. 

§   49.    Operation  and  effect. 

[a]      (Iowa:    1S9G.) 

Where  the  holder  of  both  a  first  an 
ond  mortgage  on  land  forecloses  the  second  mort- 
gage and"  buys  in  the  land,  the  senior  mortgage 
is  merged  in  the  fee,  and  the  debt  secured  there- 
in is  extinguished. — McDonald  v.  Magirl  (Iowa) 
66  X.  W.  904. 

[1)1     (Minn.:    1890.) 

Where,  pending  a  suit  to  foreclose  a  second 
mortgage,  the  first  mortgagee  pays  the  delin- 
quent taxes,  forecloses,  and  bids  in  the  property 
for  the  full  amount  due  him.  such  purchase  dis- 
eharges  the  interest  and  taxes  as  between  him 
and  the  mortgagor,  but  not  as  between  the 
mortgagor  and  the  second  mortgagee. — Farm- 
ers' Xat.  Bank  v.  Backus  (Minn.)  69  N.  W. 
638. 

[c]     <\eb.:    1890.1 

The  pendency  of  a  proceeding  for  fore- 
closure does  not  terminate  with  the  entry  of 
an  order  for  the  sale  of  the  property  bound  by 
the  lien,  but  continues  as  a  rule  for  the  pur- 
pose of  the  enforcement  of  the  decree  until 
confirmation  of  the  sale  and  disposition  of  the 
proceeds  thereof. — Link  v.  Connell  (Xeb.)  67  N. 
W.  475. 

48  Xeb.  574. 


2.  RIGHT  TO  FORECLOSE. 

Seeking  foreclosure  by  cross  bill   in  suit_  to  en- 
force lien,  see  "Mechanics'  Liens,"  I  55. 

5   50.    Ownership  of  mortgage. 

<■«;«.:    ISO':.  I 

There  being  sufficient  evidence  on  which  to 
base  the  findings  that  plaintiff  was  not  the 
owner  of  the  mortgage  which  he  sought  to  fore- 

.  and  that  the  true  owner  had  received  pay- 
ment in  full,  judgment  dismissing  the  complaint 
will  be  affirmed.— Lace  v.  Sehoenhalss  (Wis.) 
68  X.  W.  395. 

93  Wis.  665. 

§   51.    Condition  precedent  to  foreclosure. 

[a]  (Mich.:   18S5.) 

A  mortgagee  may,  on  breach  thereof,  fore- 
close a  mortgage  executed  to  secure  the  payment 
of  a  mortgage  incumbrance  on  land  conveyed  to 
him,  without  first  paying  off  the  incumbrance. — 
i  v.  Epworth  (Mich.)  64  X.  W.  1052. 

[b]  (Minn.;    1S»5.» 

It  was  no  defense  to  foreclosure  of  a 
purchase-money  mortgage  providing  that  the 
mortgagee  should  pay  a  prior  incumbrance,  and 
that  if  he  failed  to  pay  the  same  the  mortgagor 
might  pay  it,  and  apply  the  amount  thereof  on 
the  mortgage,  that  the  mortgagee  had  not  paid 
the  incumbrance.— Bn  v  View  Land  Co.  v.  Myers 
i  Minn. I  64  X.  W.  816. 
62  Minn.  265. 

S   52.    Default  in  conditions. 

[a]     (Iowa;    1WH  : 

The  commencement  of  an  action  to  fore- 
'•lose  a  mortgage  for  nonpayment  of  interest 
is  sufficient  notice  of  an  election  to  exercise 
an  option  given  in  the  instruments  to  declare 
rest  and  principal  due  30  days  after  de- 
fault in  payment  of  interest.  —  Swearingen  v. 
Lai  ner  (Iowai  61  X.  W.  431. 
93  Iowa,  147. 


r I>  1      (Xeb.:    ISO".) 

The  payment   of  past-due  interest   on   a 
mortgage  debt  was  not  a  sufficient  cot 
for  the  waiver  of  the  mortgt  -ht.  on  the 

agor's  failure  to  pay  other  interest  as  it 
fell  due.  to  foreclose  for  the  entire  amor. 
cured. — Baldwin  Inv.  Co.  v.  Bailey  (Xeb.)  03  X. 
W.  847. 

45  Xeb.  580. 
[c]     (Wis.:    1896.) 

A  mortgage  'ontaincd  a  covenant  by  the 
mortgagor  to  pay  taxes,  and  a  power  of  sale  on 
default  in  payment  of  principal  or  interest  when 
due,  or  "in  case  of  nonpayment  of  taxes,"  and 
provided  that  in  ease  of  such  sale  the  morl  - 
should  retain  "the  principal  and  interest  which 
may  then  be  due.  together  with  costs  and  char- 
ges," etc.;  but  there  was  no  at  the 
mortgagee  might  pay  taxes,  and  recover  the 
amount  as  part  of  the  mortgage  debt,  or  that 
the  debt  should  become  due  on  default  in  pay- 
ment of  taxes.  Held,  that  a  mere  breach  of  the 
covenant  to  pav  taxes  gave  no  right  to 
close.— Heller  v.  Xeeves  (Wis.)  67  X.  W.  923. 

93  Wis.  637. 

§  53.    Payment  of  interest. 

fa]     (Iowa:    1894.) 

The  tender  of  unpaid  interest  six  months 
after  the  note  matured  and  the  right  to  fore- 
close the  mortgage  accrued,  through  the  non- 
payment of  interest,  is  not  a  bar  to  an  action 
to  foreclose  for  such  nonpayment. — Swearingen 
v.  Lahner  (Iowa)  61  X.  W.  431. 
93  Iowa,  147. 
[b]     (S.  D.:    lWlli.l 

An  extension  of  a  note  secured  by  a  mort- 
gage does  not  preclude  the  right  to  foreclose  for 
nonpayment  of  interest  given  by  the  mortgage. 
— Germond  v.  Hermosa'  Ice  Co.  (S.  D.)  69  N. 
W.  578. 


54. 


Election  to  declare  debt  dne. 


£a]     (Iowa:    1S!»*.| 

Stipulations  in  a  note  giving  the  holder 
the  option  to  declare  principal  and  interest  due 
on  default  in  interest,  and,  in  the  mortgage  se- 
curing the  note,  making  the  note  clue  and  pay- 
able 30  days  after  such  default,  and  providing 
for  immediate  foreclosure,  are  not  provisions 
for  a  penalty  or  forfeiture,  but  merely  agree- 
ments for  bringing  the  note  to  maturity  bi 
tin-  time  provided  therein,  and  should  be  en- 
according  to  the  intention  of  the  parties. 
—Swearingen  v.  Lahner  (Iowa)  61  N.  W.  431. 
93  Iowa.  147. 

[b]  dona:    1894.) 

In  the  absence  of  a  plea  of  waiver  or 
estoppel,  the  question  whether  the  election  to 
declare  a  mortgage  due  for  nonpayment  of  in- 
terest was  made  within  a  reasonable  time  will 
not  be  considered.  —  Swearingen  T.  Lahner 
(Iowa)  61  X.  W.  431. 
93  Iowa.  147. 

[c]  (Mich.;    1896.) 

\\  here  a  mortgage  authorizes  the  mort- 
tit  his  election,  to  treat  the  principal 
sum  as  due,  in  ease  of  default  in  the  payment 
of  interest,  the  institution  of  foreclosure  pro- 
ags  sufficiently  indicates  his  election,  and 
previous  notice  thereof  is  not  necessary. — 
Hawes  v.  Detroit  Fire  &  Marine  Ins.  Co. 
(Mich.)  67  X.  W.  329. 

§   55.    Defenses. 

[aj     (Midi.:    1K»(>.) 

In  an  aeti  n  to  foreclose  a  mortgage  giv- 
en to  secure  a  nonnegotiable  note,  brought  by 
the  assignee  (hereof,  the  mortgagor  is  no' 
eluded  from  asserting  that  said  mortgage  was 
given  to  the  payee  of  said  note  to  raise  money  to 
pay  a  prior  mortgage  and  a  debt  to  said  payee, 
who  agreed  to  discharge  the  prior  mortj 
which,  without  def  ad; 

assigned  to  another,  and  that  it  was  afterwards 
i  red   that    said    prior   mortgage   was   never 
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iill  a  first  Hen  on  the  premises. — 
Walker  v.  Thompson  (Mich  I  86  N.  W.  584. 

lb]      Oil n  ii.;     I 

It  was  no  defense  to  foreclosure  that  the 
inert.  the  mortgagor  t'>  purchase 

ml  by  representing  that  they   I 

By  n  lii.-li  would  run 
land,  and  thai  the  company,  in  which  the 

oal    Btockholdi  '  I  hi >rt 

,-iini racted  with  i he  morl  o 

i. hi   to  and  from  the  land,  and   thai   the 
id    bad    no  Baj     View 

I. ami  Co   v.  Myers  (Minn.)  t;i  N.  \\ 
02  Mini).  265. 


3.  PARTIES. 

To  bill  to  redeem,  see  post,  §  09. 

§  56.    Necessary  parties. 

la]     i  villi.;    tyiii.i 

How.    Ann.    St.  §   t',701,   providing   that, 
when  a  mortgage  debt  is  secured  by  the  o 
Hon  of  an'  ither   than  th».  mortgagor, 

sncli  person  may  be  made  a  party  t 
to  for  e  mortgage,   is   i  e  only, 

and  it  is  not  mandatory  upon  the  plaintiff  to 
make  an  indorsar  of  tbe  note  a  party  defendant 
in  foreclosure.— Steele  v.  Grove  (Mich.)  tJ7  N. 
W.  963. 

Ibl     (S.  I).:    1896.) 

On  the  death  of  a  wife  intestate,  the  hus- 
band individually,  and  as  guardian  of  the  minor 
children,  mortgaged  land  in  which  she  had  a 
dower  interest.  Held,  that  the  wife's  adminis- 
trator was  a  necessary  party  to  an  action  to 
foreclose  the  mortgage,  her  estate  not  having 
been  settled—  Kelsey  v.  Welch  (S.  D.)  6G  N.  \V. 
390. 

§  57.    Proper  parties. 

[al     (N.  D.;    1896.) 

Where  a  husband,  after  mortgaging  laud, 
moved  thereon,  and  with  his  wife  acquired  a 
homestead  right  therein,  the  wife  bi 
sessed  of  no  such  right  as  to  entitle  her  to  be 
made  a  party  defendant  in  an  action  to  foreclose 
the  mortgage. — Kulinert  v.  Conrad  (N.  D.)  G9  N. 
W.  1S5. 

[b]     (S.  D.;    1896.) 

In  an  action  to  foreclose  a  mortgage  on 
land  of  a  decedent,  the  heirs  of  such  deceased 
person  are  proper  parties  defendant. — Kelsey  v. 
Welch  (S.  D.)  66  X.  W.  390. 

§   58.    Substitution. 

(Mich.:    1S9C.) 

Chancery  rule  125  (54  N.  W.  iv.),  pro- 
viding for  the  substitution  of  the  assignee  of 
a  chose  in  action  as  complainant  in  place  of  his 
assignor,  in  a  suit  thereon  commenced  by  the 
assignor  prior  to  the  assignment,  authorizes 
the  substitution  of  a  second  mortgagee,  paying 
to  the  senior  mortgagee  the  amount  of  the  de- 
cree recovered  by  him  in  a  suit  to  foreclose  his 
mortgage,  as  complainant  in  the  foreclosure 
suit.— Codd  v.  Carpenter  (Mich.)  67  N.  W.  819. 


4.  PLEADING  AND  PRACTICE. 

§   59.    Complaint  and  cross  petition. 

[a]     (Minn.:    L.895.) 

Where  the  complaint  in  an  action  to  fore- 
close a  mortgage  alleged,  as  to  defendants'  in- 
terests, merely  that  they  "claimed"  some  in- 
terest in  or  lien  on  the  mortgaged  premises,  the 
validity  of  the  mortgage  as  against  creditors  of 
the  mortgagor  could  not  be  raised  by  demurrer, 
since  it  did  not  appear  that  defendants  really- 
had  an  interest  in  the  premises.  1  Inward  v. 
Iron  &  Land  Co.  (Minn.)  04  N.  W.  i>'M. 
62  Minn.  29S. 


1 1,  l     (Web.i    i 

In  an  act  ion  i  a  mortg  ee,  a  cross 

lenl  ■ 
that    tl  .r  the 

Rxch.  Nat  Bank  r. 
Cockier  (Neb.)  68  N,  W.  I 

§   60.    Flea   and   answer, 
[a]     i  Hloh.i    1896.) 

>ra  and  one 
S.   t'i   foreclose   i  he  mortgi  d   thai    s 

claimed  some  Interest  in  tin-  mortgaged  prem 

ises.      Held,   that    a   plea    by   S.   thai    he   was   in 
ion  as  ov.  simple  by  virtue  of 

was    cot    limit. id    to    a    di  Shafer    t. 

Thompson  (Mich.)  67  X.  W.  511. 

[bl     (Neb.;    1895.) 

An  answer  to  a  petition  for  forecl 
denying    "that    tin  re  n    the 

.—Baldwin 
v.  Kurt,  oi  N.  \V.  601,  43  Neb.  245. 

[o]     (V.-li.:    1895  i 

I  ■   foreclosure,   the   defensb 

by  tin-   grai  married   woman,   thi 

mortgage  was  given  by  her  as  surety  for  her 
husband,  to  I..-  available,  must  be  specially 
pleaded.  -  <  1  tdron  Banking  Co.  v.  Muhoney 
61   N.    W.  594,    !:;  Neb.  214. 

[d]     (S.  D.:    1896.) 

In  an  action  to  foreclose  a  real-estate  mort- 
gage nil  property  on  which  a  county  has  a 
junior  lien,  by  virtue  -f  taxes  assessed  upon  the 
personal  property  of  adant 

county's  answer,  alleging  pa  i  cancella- 

tion of  the  note,  and  that  the  mortgage  has 
been  kept  outstanding  in  order  to  defeat  the 
lien  of  the  county  for  its  persona!  propertj 
states  a  good  defense;  and  a  further  allegation 
that  the  mortgage  was  kept  outstanding  in  or- 
der to  defraud  tie-  minor  hi 
mortgagor  may  be  treated  as  surplusage.— Me- 
Gillivray  v.  McGillivray  (S.  D.)  OS  X.  W.  310. 

le]     (Wis.:    1896.) 

Where  a  complaint  in  foreclosure  alleges 
a  failure  of  the  mortgagor  to  pay  taxes  ai 
surance   as   covenanted,    and    a    payment    of    the 
same  by  plaintiff,  an  answer  by  parties  madi 
fondants  us  subsequent  purchasers  or  incum 
cers,  denying  all  knowledge,  or  information  suffi- 
cient to  form  a  belief,  in  r 

tions,  raises  a  material  issue. — Pearson  v.  X 
i  Wis.  i  66  N.  W.  J57. 

92  Wis.  319. 

§  61.   Evidence. 
(Wis.:    189G.) 

Transfer  of  a  note  and  mortgage  is  suf- 
ficiently proved,  in  an  action  to  foreclose,  by 
plaintiff  giving  in  evidence  the  note  and  a  duly 
executed  assignment  from  the  mortgagee  to 
plaintiff  of  the  mortgage. — Reichert  v.  Neuser 
(Wis.)  07  X.  W.  939. 

93  Wis.  513. 


5.  DECREE— EXECUTION      AND      JUDG- 
MENT  FOR  DEFICIENCY. 

Right  to  interest  on  decree,  see  "Interest,"  §  8. 

§   62.    Judgment  or  decree. 

[al     clowa:    1S07.) 

A  defendant  in  a  suit  to  foreclose  a   mort 
gage  against   him  as  a  grantee  of  the   i 
was  allowed  to  file  a  cross  petition,  without  ob 
jection,  seeking  damages  for  breach  by  his  gran 
tor,  who  was  also  a  party,  of  a  covenant  a_ 
incumbrances,  and  such  petition  offered  to  pay 
the  amount  ascertained   by  the  court  to  be   due 
on  the  mortgage,   and  the  costs  of  foreclosure, 
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and  sought  a  judgment  against  the  grantor  for 
Inch  anumnt.  held,  that  the  relfef  sought  could 
be  properly  granted-Duroe  v.  Stephens  (Iowa) 
To  X.  VV.  tilO. 

Ilil      (Mich.:    1S94.) 

The  validity  of  a  foreclosure  decree  can- 
not be  questioned  upon  petition  for  a  writ  of  ex- 
ecution for  a  deficiency  arisuip [from  the isale.- 
Cornine  v.  Burton  (Mich.)  b2  N.  W .  1040. 
102  Mich.  86,  96. 

ICl  When' the  record  is  not  sufficiently  full 
to  justify  the  entry  of  a  decree  as  to  the 
amount  due  on  a  loan  there  must  be  an  ac- 
counting.—McArthur  v.  Robinson  (Mich.)  62  N. 
W.  713. 

104  Mich.  540. 

[dl     (Mioll.!    1897.) 

In  foreclosure  it  a  mortgage  which  pro- 
vides for  the  payment  of  taxes  and  insurance, 
and  that  the  sam»  shall  be  a  hen,  amounts 
paid  therefor  after  the  bill  is  filed  and  beroie 
decree  may  be  included  in  the  decree.— Jehle  v. 
Brooks  (Mich.)  70  N.  W.  440. 

[el     (Midi.:   1S97.)  . 

After  decree  in  mortgage  foreclosure  suit, 
one  of  the  mortgagors  applied  to  B.  for  it><5,uuu 
to  purchase  the  decree.  B.  paid  that  amount  to 
the  mortgagee,  and  one  of  the  mortgagors  paid 
the  necessary  balance,  and  B.  took  from  the 
mortgagee  an  assignment  of  the  mortgage  and 
decree  "  There  was  no  agreement  as  to  when 
the  $3,000  should  be  repaid,  or  extending  time 
before  which  sale  should  be  made,  or  limiting 
the  right  of  B.  in  any  way  to  enforce  the  de- 
cree Hcbl,  that  this  did  not  amount  to  the  mak- 
ing of  a  new  mortgage,  so  as  to  require  a  new 
decree  before  sale.— Walker  v.  Lillibndge 
(Mich.)  70  N.  W.  1031. 

[fl     (Minn.;   1895.)  .         ., 

Where  the  mortgagee  agreed  in  the 
mortgage  to  pay  a  prior  incumbrance,  but  fore- 
closed before  paying  it.  the  mortgagor  was  en- 
titled to  an  order  directing  that  the  premises  be 
sold  clear  of  the  prior  incumbrance,  and  that 
the  proceeds  of  the  sale  be  first  applied  in  pay- 
ment of  that  incumbrance.— Bay  View  Land  Co. 
v.  Myers  (Minn  )  64  N.  W.  816. 
"62  Minn.  265. 
[e]     (Wis.:    1896.) 

A  judgment  rendered  in  an  action  to  tore- 
close  a  mortgage,  in  which  a  lis  pendens  was  not 
filed  within  the  time  required  by  Sanb.  &  B. 
Ann.  St.  5  3187,  though  irregular,  is  good  on 
collateral  attack— Huntington  v.  Meyer  (Wis.) 
66  N.  W.  500. 

92  Wis.  557. 


[Ill      (Wj».i    1896.) 

Under  Rev.  St.  §  3187,  providing  that, 
in  an  action  affecting  title  to  real  estate,  plain- 
tiff, at  the  time  of  filing  the  complaint,  or  any 
time  thereaftei  before  judgment,  may  file  a  no- 
tice of  the  pendency  of  the  action,  and  that  in 
a  foreclosure  of  a  mortgage  such  notice  must  be 
filed  20  days  before  judgment,  the  notice  of  pend- 
encv  does  not  become  operative  until  the  com- 
plai'nt  is  filed,  and  a  judgment  of  foreclosure 
rendered  on  the  same  day  the  complaint  is  filed, 
though  more  than  20  days  after  the  filing  of  no- 
tice, is  premature.— Gile  T.  Colby  (Wis.)  66  N. 
W.  802. 

92  Wis.  619. 

[il      (Wis.:    1*97.)  .  . 

On  foreclosure  of  a  mortgage,  any  right  in 
the  mortgaged  premises  of  the  grantor  of  the 
mortgagor  cannot  be  determined,  though  such 
grantor  is  made  a  party  thereto.— Gilchrist  v. 
Foxen  (Wis.)  70  N.  W.  5S5. 
Ij]     (Wis.:   1SJW.)  ,  .    , 

Rev.  St.  §  3162,  declaring  that  a  judgment 
for  plaintiff  in  foreclosure  shall  adjudge  that 
the  premises  be  sold  for  the  amount  due,  etc., 
is  mandatory;  and  an  adjudication  thai  plain- 
tiff is  entitled  to  foreclosure  unless  defendant 
within    a    certain    tune    pays    into    court    the 


amount  due,  in  which  ease  the  complaint  shall 
be  dismissed,  is  erroneous— Spengler  v.  Hahn 
(Wis.)  70  N.  W.  466. 

§  63.   Execution. 

down:   1896.)  .   ,  . 

The  fact  that  neither  a  special  execution 
for  the  sale  of  property  under  foreclosure,  nor 
the  sheriff's  return  thereon,  refers  to  the  de- 
cree against  the  owner  of  the  equity  of  re- 
demption, who  purchased  subseqnenl  to  the 
mortgage,  and  against  whom  a  supplemental 
decree  was  entered,  will  not  invalidate  the  title 
of  the  purchaser.— Flickinger  v.  Omaha  Bridge 
&  Terminal  Ry.  Co.  (Iowa)  67  N.  W.  372. 

§   64.    Personal  liability. 

(Nel>.:    1897.)  .        ,  , 

A  mortgage  referred  to  m  the  note  secured 
by  it,  after  authorizing  foreclosure  in  case  of 
nonpayment  of  interest  or  taxes,  provided  that 
"no  general  execution  shall  issue  herein  against 
the  maker  or  indorser  of  said  note,  but  the 
mortgagee  or  his  assigns  shall  be  entitled  to 
immediate  possession  of  fly?  premises,  *  •  " 
and  shall  take  the  same  in  full  satisfaction 
of  his  debt."  Bcld  to  exempt  the  makers  and 
indorsers  of  the  note  from  personal  liability 
thereon,  and  to  restrict  the  remedy  of  the  hold- 
er of  the  mortgage  security.— Seieroe  v.  First 
Nat.  Bank  (Neb.)  70  N.  W.  220. 

§  65.   Judgment  for  deficiency. 

[n]     (Mich.;   1896.)  ,  .  .'    , 

After  complainant,  without  his  wire  s 
joinder  therein,  executed  a  mortgage  to  a  cer- 
tain person,  he  conveyed  the  premises  to  his 
children,  covenanting  that  the  premises  were 
free  from  incumbrances  except  said  mortgage, 
and  that  he  would  warrant  and  defend  the 
same  against  all  lawful  claims  whatsoever. 
Complainant's  wife  secured  a  divorce,  and  he 
subsequently  paid  off  the  mortgage,  and  took 
an  assignment  thereof.  Id  a  suit  by  complain- 
ant against  his  former  wife  and  children  a  de- 
cree was  rendered  foreclosing  the  mortgage. 
Held,  that  defendants  were  not  personally  lia- 
ble for  the  debt  secured  by  the  mortgage,  and 
it  was  therefore  error  to  enter  a  decree  gainst 
them  for  any  deficiency.— Welbon  v.  Welbon 
(Mich.)   67  N.  W.  338. 

[bl      (Mich.;    1897.)  . 

In  foreclosure  of  a  mortgage,  in  which  a 
grantee  of  the  premises  is  made  a  defendant, 
where  the  bill  states  his  interest  as  required 
bv  rule  99,  ana  prays  a  personal  decree 
against  him  for  deficiency,  and  the  subpoena 
advises  him,  as  required  by  rule  122,  that  such 
decree  is  prayed,  and  he  does  not  appear,  he 
cannot,  on  a  petiiion  by  complainant,  after 
sale  of  the  land,  for  an  execution  for  a  defi- 
ciency, contest  the.  validity  of  the  decree.- 
.Tehle  V.  Brooks  (Mich.)  70  N.  W.  440. 

[c]     (Neb.;    1895.)  .  . 

A  district  court  may,  m  a  suit  brought 
therein  to  foreclose  a  mortgage,  render  a  person- 
al judgment  for  a  deficiency  remaining  unpaid 
on  the  decree— Flentham  v.  Steward  (Neb.)  03 
N.  W.  924. 

45  Neb.  640. 


[d]     (Neb.;    1895.)  ,  . 

Where  several  persons  purchased  land  and 
caused  the  title  to  be  taken  in  the  name  of  one 
only,  who  gave  his  notes,  signed  "Trustee,  for 
the  price,  secured  by  mortgage,  but  neither  notes 
nor  mortgage  disclosed  the  nature  of  the  trust 
or  the  names  of  the  cestuis  que  trustent,  on  tore- 
closure  of  the  mortgage  the  holder  was  entitled 
to  a  deficiency  judgment  against  the  trustee,  but 
not  against  the  cestuis  que  trustent— 1  arrel  v. 
Reed,  64  N.  W.  959,  46  Neb.  258. 

[el     (Wis.:    1896.)  . 

Rev  St.  §  3156,  providing  that  m  foreclosure 
actions  plaintiff  may  enter  a  demand  for  judg- 
ment for  any  deficiency  against  every  person  lia- 
ble for  the  mortgage  debt,  does  not  enable  the 
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mortal  reclosure  action  a 

deficie  i  tlie  guarantor  of  the 

rell   ■• .    New   London   Fur- 
niture Co.  (Wis.)  68  N.  \V.  874. 

Ill       (Wilt. I      I  VI7.I 

Where  the  entii  premise*  have 

part  of  the 

debt,    which    he  ts   pay- 

eds  there  remaii  i  less  than 

the  amo 

ilue   by 
mi-  of  thi  :  ■  l   v.    Kinzie 

Ave.  i  70  N.  W.   1086. 

§   G6.    Action  for  deficiency — Limitation. 

(MIcta.i    1890.) 

Dnder    Sow.   Ann.   St.   §  8730,   providing 
that   mi  action  on  a   decree  shall   be   brought 
n  iiiun   in  j  ears  "after  the  en1 
in  j  ears  begin  - 

cover  a  deficiency  after  a  sale  under  a  fore- 
late  of  thr  decree  of 
•  mi  qoI  from  the  filing  of  the  report  of 
sale,  or  the  order  affirming  such  report  (How. 
Ann.  St.  5  6702)  and  directing  the  paymi 
any  deficiency.— Smith  v.  Regg  (Mich.)  09  N. 
\\  .  -188. 


6.  ATTORNEY'S  FEES  AND  COSTS. 

§  67.   Allowance. 

[a]  (Jttlch.;    ISi>r,.) 

A  provision  in  a  mortgage  stipulating  for 
ney's  fees,  other  than  those  expressly  sanc- 
tioned   by    statute,    is    void.  —  Kittermaster    v. 
Krossard  (Mich.)  63  N.  W.  75. 
105  Mich.  219. 

[b]  (Minn.;    1S95.) 

Where  a  mortgage  of  several  lots  was  so 
drawn  as  to  constitute  a  separate  mortgage  on 
eaeh  lot,  and  stipulated  that,  in  case  of  foreclo- 
sure on  any  one  lot,  an  attorney's  fee  of  $25 
would  be  retained,  only  that  amount  cau  be 
taken  in  case  a  single  foreclosure  embraces  sev- 
eral 'if  the  lots.— Eliason  v.  Sidle  (Minn.)  Go  N. 
W.  73(1. 

61  Minn.  285. 

[c]  (Minn.;    JS96.) 

Where  the  complaint  in  an  action  to  fore- 
ge  alleged,  and  the  answer  ad- 
mitted,  and  the  court  found,  that  the  mortgage 
provided  for  a  certain  lawful  attorney's  fee, 
and  defendant  consented  to  the  entry  of  a  de- 
cree providing  for  payment  thereof,  a  formal 
application  for  the  fixing  of  the  amount  of  the 
fee  was  unnecessary,  though  the  complaint  did 
not  allege  the  value  of  the  attorney's  services. — 
Murray  v.  Chamberlain  (Minn.)  0!>  N.  W.  -174. 
I<I]     (Wis.:    1S!M.) 

An  allowance  of  $100  solicitor's  fee,  on 

foreclosure  of  a  mortgage  for  $5,500  and  $364 

st,  as  stipulated  in  tin-  nnna^r,   is  nut 

unreasonable.  —  Gibson   v.   Southwestern   Land 

Co.,  61  N.  W.  282,  89  Wis.  49. 

[e]     i\Vis.:    1S!)7.| 

Attorney's  fees  stipulated  for  in  the  mort- 

sought  to  be  foreclosed  are  "costs."  within 

Rev.    St.    ;   2918,   providing  that  in  all   equita- 

ctions    costs    may    be    allowed    any    party, 

or  not,  in  the  discretion  of  the  court. — Spengler 

v.  Hahn  (Wis.)  70  N.  YV. 


7.  SALE. 

Extinguishment  of  debt  by  sale,  see  ante.  §  41. 

Laches  in  suing  to  set  aside  sale,  see  "Equity,"  § 

"it  i. 

Liability   of   purchaser   at  are   sale   for 

injuries  sustained  at   crossing,  see    "Railroad 

Companies,"  §  21. 

if  premises  sold  ortgage,  sec 

"Forcible  Entry  and  Detainer,"  £  4. 


Right   of   put  to    writ   of  assistance,   «ee 

"A 

.Seii.ng  aside  foreclosure  sale,  appealable  order. 
Appeal,"  i  lit. 

§  68.    Notice. 
(Neu.i    I  Mud.) 

!  by  n 

(able 

the    pari.  -    with 

Buch   notice  as  the  n 
entitled  •  and  coufiriiia- 

tubsequentlv   mai 
such  decree.— Llak  v.  Council  (Neb.)  07  N.  YV. 
■475. 

48  Neb.  574. 

§   69.    Appraisement. 
la]     (Neb.;    I  WW  i 

Object  inn  that  the  a]  of  propi  rty, 

sold  on  mortgage 

be  made  with  a  mol  ipraise 

iie-iii.  prior  to  the  sale. — Ecklund  v.  Willis  (Neb.) 
62  N.  W.  193. 

II  Neb.  129. 
[b]     (Neb.;    imp.-,.i 

The  appraised  value  of  properly  made  un- 
der an  order  of  sale  on  mortgage  foreclosure  can 
be  assailed  only  for  fraud. — Ecklund  v.  Willie 
(Neb.)  62  N.  \V.  -11)3. 
-11  Neb.  129. 

(Cj      t\  <-!>.;     ls!Mt.) 

The  fact  that  there  was  a  clerical  error 
in  the  description  in  the  app  perty 
sold  under  a  decree  of  foreclosure,  in  the  num- 
ber of  < >f  the  blocks  in  win 

lay,  did   not  require  that  the  sale  be 
where    the    appraisers    viewed   the    morti 

y  itself,  and  valued  it,  and     10 
misled  by  the  error,  and  the  property  sold  for 
more  than  two-thirds  of  its  value  as  appraised. 
—American  Inv.  Co.  v.  McGregor  (Neb.)  07  N. 
W.  785. 

48  Neb.  779. 

[a]     iNeb.:    1896.) 

The  fact  that  the  appraisers  of  several 
pieces  of  property  sold  under  one  deem 
foreclosure  added  the  valuations  of  the  si 
pieces,  and  from  the  aggregate  sum  deducted 
the  incumbrances,  was  no  ground  for  setting 
aside  the  sale,  where  each  piece  sold  for  more 
than  two-thirds  of  its  appraised  value. — Ameri- 
can Inv.  Co.  v.  McGregor  (Neb.)  67  N.  W.  785. 
4S  Neb.  779. 

£e]     (Neb.;   189G.) 

The  provisions  of  the  statute  requiring 
the  sheriff  to  deduct  from  the  real  value  ol  lands 
levied  upon  the  amount  of  the  liens  and  ini  um 
brances   prior  to  that  of  the   mortgage   - 
the  property  is  ordered  sold  to  satisfy,  beii 
the  sole  benefit  of  the  plaintiff,  the  defend. int. 
owner  of  the  equity,  cannot  be  heard  to  i 
to   the   confirmation   of   the    sale   beca 
liens  and   incumbrances  were  not  deducted   in 
making   the   .appraisement.     Smith    v.    Fo  . 
thy  (1894)  57  N.  W.  994.  39  Neb.  214.  folio 
— American   Inv.   Co.   v.   McGregor,   07   N.    W 
8  Neb.  770. 

[f]     (Neb.;    18»6.) 

Compliance  by  appraisers  in  mortgage  : 
closure  proceedings  with  Code  Civ.  Rroe.  § 
491b,  requiring  paramount  liens  to  be  deducted 
from  the  amount  of  the  appraisement,  is  pre- 
sumed.— Brown  v.  Fitzpatrick  (Neb.)  68  N.  YV. 
937. 

IkI     (Neb.;    ls:iT.) 

Til-  the 

copy,   the  i         '     filing  mark,   and   the  return  of 
the  sheriff,  showed  that  thi 

and  tiled  b(  fore  the  advertisement  of  sale. 

that  this  evidence  that  the  appraisement 
was  filed  before  the  advertisement  of  sale  was 
not  ovei  the   fact  that  the  certific 

of   incumbrances   bore  a  later  date. — Nebraska 
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Loan  &  Trust  Co.  v.  Barnes   (Neb.)  G9  N.  W. 
761. 

.   70.    By  what  officer  made. 

(Neb.:    189G.) 

Where  a  decree  of  foreclosure  directs 
that  the  mortgaged  property  be  sold  by  a  mas- 
ter therein  named,  a  sale  by  the  sheriff  to  sat- 
isfy said  decree  under  an  order  subsequently 
issued  by  the  clerk  is  voidable  at  most,  and 
such  irregularity  is  cured  by  an  order  of  con- 
firmation regularly  made.  —  Link  v.  Connell 
(Neb.)  67  N.  W.  475. 
48  Neb.  574. 

§   71.    Sale  en  masse  or  in  parcels. 

[a]  (Mich.;    1S95.) 

Where  a  mortgage  described  the  prem- 
ises as  lots  3  and  10  and  the  north  half  of  lots 
2  and  11,  it  was  proper  to  sell  the  half  lots  in 
one  parcel,  unless  it  be  shown  that  they  were 
not  adjoining. — Gage  v.  Sanborn  (Mich.)  64  N. 
W.  32. 

[b]  (Mich.:   1896.) 

Where  a  part  of  the  farm  mortgaged 
was  not  used  in  connection  with  the  other  por- 
tions, but  was  held  for  sale  in  parcels,  as  plat- 
ted,— such  plat,  though  not  recorded,  being 
recognized  by  the  mortgagee,  and  referred  to 
in  describing  the  property. — the  sale,  on  fore- 
closure, should  be  in  parcels. — Hawes  v.  Detroit 
Fire  &  Marine  Ins.  Co.  (Mich.)  67  N.  W.  329. 

£c]     (Minn.;    1895.) 

Where  premises  described  in  a  mort- 
gage by  government  subdivisions  were  platted 
into  city  blocks  and  lots,  and  the  mortgagee, 
pursuant  to  a  stipulation  in  the  mortgage,  join- 
ed  in  dedicating  the  streets  and  alleys  to  the 
Dublic.  and  released  the  same  from  the  mort- 
gage, the  sale  as  one  parcel,  in  foreclosure  pro- 
ceedings, of  any  two  or  more  of  the  tracts  con- 
stituting blocks,  would  be  enjoined. — Bav  View 
Land  Co.  v.  Myers  (Minn.)  64  N.  W.  816. 
62  Minn.  265. 

§  72.   Sale  for  cash  or  on  credit. 
(Neb.;    1895.) 

An  officer  selling  property  under  a  decree 
in  equity  has  no  authority  to  sell  on  credit,  or  to 
accept  in  payment  of  the  bid  anything  other  than 
lawful  money,  unless  otherwise  expressly  author- 
ized by  the  terms  of  the  decree  or  the  law  in  force 
governing  such  sale. — Hooper  v.  Castetter  (Neb.) 
63  N.  W.  135. 
45  Neb.  67. 

§  73.    Separate  sale  of  realty  and  person- 
alty. 
(Mich.;    1895.) 

On  foreclosure  of  a  mortgage  on  an  hotel 
and  furniture,  the  court  may  decree  the  sale 
of  the  personal  property  separate  from  that  of 
the  realty. — Anderson  v.  Smith  (Mich.)  65  N.  W. 
615. 

!   74.    Rights  and  title  of  purchaser. 

ta]     (Iowa;   189G.) 

The  highest  bidder  at  a  sale  under  a  de- 
cree in  an  action  to  foreclose  a  mortgage  has, 
before  confirmation  of  salt,  no  right  to  resist  a 
resale,  the  commissioner  conducting  the  sale  hav- 
ing authority  only  to  receive  and  report  the 
est  bid  for  consideration  and  action  of  the 
court.— Central  Trust  Co.  v.  Gate  City  Electric 
St.  Ky.  Co.  (Iowa)  65  N.  W.  982. 

Lb]     (Mich.;    1895.) 

An  assignment  of  a  mortgage  and  a  cpiit 
claim  deed  by  the  mortgagee,  purchaser  at  a 
foreclosure  sale,  executed  before  the  time  for 
redemption  had  expired,  do  not  annul  the  fore 
closure.— Gage  v.  Sanborn  (Mich.)  64  N.  W.  32. 

[ct     (Neb.;    ISiXi.) 

Where  a  lien  junior  to  that  foreclosed  was 
ly  by  the  appraisers  treated  as  a 
ior  lien,  and  its  amount  deducted  from  the  value 


of  the  property  in  making  the  appraisement 
(the  purchaser  bidding  only  two- thirds  of  the  ap- 
praised value  after  deduct  i  a,  and  the 
holder  of  the  junior  lieu  not  being  a  party  to 
the  suit),  the  former  owner  of  the  equity,  being 
personally  liable  for  both  debts,  has  such  an 
interest  that  he  may  insist  on  the  subjectioi 
of  the  property,  as  against  the  purchaser,  to 
the  payment  of  what  was  the  junior  lien.— Nye 
icider  Co.  v.  Fahrenholz  (Neb.)  US  N.  W. 
498. 

[d]  (S.  D.;    1895.) 

Since  Comn.  Laws,  §  5159,  providing  that 
the  purchaser  is  entitled  to  receive  from  tin- 
tenant  in  possession  the  rents  of  the  property 
sold,  does  not  apply  to  purchasers  at  mortgagi 
foreclosure  sales,  a  mortgagee  who,  having  pur- 
chased at  the  sale  under  his  mortgage,  colle 
without  the  mortgagor's  consent,  rents  from 
the  tenants  in  possession  of  the  property,  was 
liable  to  the  mortgagor  lor  the  same. — Siems  v. 
Pierre  Sav.  Bank  (S.  D.)  64  N.  W.  167. 

[e]  (Wis.:    J897.) 

Under  Rev.  St.  §  3169,  providing  that,  on 
foreclosure  of  the  mortgage,  the  sheriff's  deed 
shall  vest  all  rights  and  interests  of  the  mort- 
gagor therein,  purchasers  under  a  mortgage 
executed  by  grantees  in  a  deed  take  subject  to 
all  the  reservations  contained  in  such  deed. — 
Gilchrist  v.  Foxen  (WTis.)  70  N.  W.  5S5. 


75. 


To  crops. 


(Mich.;    1894.) 

A  mortgagee  of  land.  who.  just  prior  to 
the  foreclosure  sale,  makes  an  agreement  with 
the  mortgagor,  upon  a  distinct  consideration, 
that  the  latter  shall  have  the  annual  crop  on  the 
land,  is  bound  thereby,  though  he  thereafter 
purchases  the  property  at  the  sale. — Dayton  v. 
Dakiu's  Estate  (Mich:)  61  N.  W.  349. 
103  Mich.  65. 


§  76. 


Relief  from  hid. 


[a]  (Neb.;    1895.) 

A  purchaser  at  a  mortgage  sale,  who,  aft- 
er confirmation,  accepts  a  conveyance,  and  ap- 
plies to  the  court  for  a  writ  of  possession,  there- 
by waives  all  irregularities  occurring  before  con- 
firmation.— Hooper  v.  Castetter  (Neb.)  63  N.  W. 
135. 

45  Neb.  67. 

[b]  (Net..:    1895.) 

A  purchaser  at  a  mortgage  foreclosure  will 
not  be  relieved  from  completing  his  purchase 
because  of  prior  incumbrances,  where  the  true 
condition  of  the  title  appears  in  the  record  of 
the  case  of  which  he  is  chargeable  with,  notice. — 
Hooper  v.  Castetter  (Neb.)  63  N.  W.  135. 
45  Neb.  67. 

§   77.    Confirmation. 

[a]     (Neb.;   1895.) 

Objections  to  the  confirmation  of  a  sale 
of  real  estate  on  mortgage  foreclosure  must  be 
specifically  assigned  in  the  motion  below  to  va- 
cate the  sale— Ecklund  v.  Willis  (Neb.)  62  N. 
W.  493. 

44  Neb.  12'.t. 

[hi     (Neb.;    189<t.) 

No  objections  to  the  confirmation  of  a  mort- 
gage foreclosure  sale  thai  were  not  raised  below, 
will  be  considered  on  appeal. — Creighton  Uni- 
versity v.  Mulvihill  (Neb.)  68  N.  W.  931. 

[c]  (S.  !».;   1S9C.) 

A  rule  of  court   providing  that   a  sale   un- 
der a   i  foreclosure   shall  not    be  con- 
firmed until  10  days  have  elapsed  from  the  filing 
of  the  sheriff's  return,   when,   it"  no  exceptions 
are  filed,  it  may  be  confirmed   without   i 
does  not   prevent  the  court,   in  its   discretion, 
from    setting    aside    an    order    o 
after  it  has  been  entered  without  obji 
on  grounds   not   appearing  on   tie-    face    if   the 
record— Kirby  v.  Ramsey  (S.  D.)  GS  N.  W.  32S. 
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§   78.    Distribution    of   proceed*   and    sur- 
plus. 

lit]     CM  t  oh.  |    1890.) 

of  a  tragi  i  in  writing, 

on  n  hich  i  mveyed  to 

eanno 
the  grantor;  and  where  thi 

i ml   .should   be  Bold,  .mikI    r 
devoted  to  the  payment  of  two  eh  pro- 

.  ir  insufficient  to  pay   the  notes  in   fall, 
should    i"'  pro   rata.— Wall       ..    Gra 

61  .V  U  .  3 

I  1  •  I      (Minn.;     1890.) 

S.  and    VL.  severally  arranged  with  d 
land  which  they  bad  pun 
plaintiff,  on  which  thej   owed  pari  of  the 

pi  ice.    it    ' . 
should    take   from    11.   and   M.   mortgages   large 
ti  to  include  their  1  ian,  and 

or  which  she  take  paid-up 

defendant;  the  stock  not  to  be  issued  until 
1  .11.  had  paid  on  the  moj 
equal   to  1  i, st  II. 

ist  M.,— the  money   Brsl    pi 
them  on  the  mortgages  to  be  applied  in   pay- 
of  the  sleek.    Certificates  of  stock  were 
lintifE's  n:une,  but  net  delivered. 
1  in  II. 's  default,  defendant  foreclosed  ii 

and  bid  in  the  premises  for  less  than  the 
to  him.     A  i  ter  M.'s  default,  d 
I  deeds  of  the  mortgaged  premises  in  satis- 
m  of   the  debt,   and  released  M.     PI 

y  to  this  settlement.    Thi 
lemanded    the   stock,    which   di  . 
to  deliver,  claiming  that  it  had   ni 

while  plaintiff  was  entitled 
to  have  payments  first  applied  in  payment  of  the 
.  yet,  as  to  what  was  realized  out  of  the 
rages,  she  occupied  the  position  of  second 
mortgagee,  and  was  only  entitled  to  have  ap- 
ple d  in  payment  of  the  ste.l;  the  surplus,  if  any, 
after  reimbursing  defendant  for  the  money  ad- 
vanced; that,  by  accepting  from  M.  conveyances 
of  the  premises  in  satisfaction  of  the  debt,  de- 
fendant occupied  the  same  position  as  if  it  had 
received  payment  in  money,  and  it  was  imma- 
terial whether  the  premises  were  or  were  not 
worth  the  full  amount  due  on  the  mortgage. 
Hence  plaintiff  was  not  entitled  to  the  $1 
stock  for  her  claim  against  H..  but  ■ 
to  the  $400  for  her  claim  against  M. — Milnor  v. 
Home  Savings  &  Loan  Ass'u  (Minn.)  07  N.  W. 
346. 

C4  Minn.  500. 

Ic]     (Minn.;    1897.) 

A  purchaser  at  a  foreclosure  sale,  bidding 
more  than  the  amount  of  the  debt  and  ex- 
penses, must  answer  to  the  mortgagor  for  the 
surplus,  whether  the  property  be  worth  more  or 
less  than  the  amount  bid.— Babcock  v.  Ameri- 
can .Savings  &  Loan  Ass'n  (Minn.)  69  N.  W. 
t  lo. 

[d]  (Neb.;   1895.) 

The  holder  of  the  second  mortgage  on  land 
brought  suit  to  foreclose,  obtained  a  decree,  an  I 
at  a  sale  thereunder  purchased  the  property.  The 
holder  of  the  first  mortgage  was  not  made 'a  party 
to  the  foreclosure  suit.  After  obtaining  his  de- 
cree, but  before  the  sale,  the  holder  of  the  second 
mortgage  purchased  and  took  an  assignment  to 
himself  of  the  first  mortgage.  Held,  that  his  own- 
ership of  the  first  mortgage  did  not  of  itself  en- 
title him,  as  against  the  mortgagor,  to  a  decree 
applying  the  surplus  proceeds  of  the  sale  towards 
the  liquidation  of  the  first  mortgage. — Hooper  v 
i  Xeb.)  63  K.  W.  135. 
45  Neb.  67. 

[e]  (Neb. i   1S96.) 

A  junior  mortgagee  who,  being  a  party  to  a 
proceeding  to  foreclose  a  prior  mortgage,  does 
not  pray  a  foreclosure  of  his  mortgage,  is  entitled 
to  a  decree  fixing  his  priority  only,  and  direct- 
ing a  distribution  in  case  i  I  sale  accordingly. — 
Seeley  v.  Wickstrom  (Xeb.)  6S  N.  W.  1017. 


If]     (v.  d.i    18    -.  . 
of  an  expn  ment  to  tl 

eutitll  rata    the    | 

from 

i  Bank  v.  .lad  -  D.)  63  N.  W.  548. 

§   79.    Setting  aside  and  resale, 
[al     (Iowa  |    istici.) 

-ah-  under  a  decree,  in  an  ac- 
tion to  i    a  mortgai 
made    will, cut    t1  •       ■ 

if,   and    the 
against    redemption,    a    i 
I,  on  their  application,  b  ■     rdei  ed,  i 
opposing  it  i 

will    be  obti  i  •  atral   Trusl   (  o.    v. 

City  Electric  St.  Ity.  Co.  (Iowa)  65  N.  VV. 

[b]  (Hlcb.i    IMin.i 

In   the  absen  ■>•  of  an  n  'ion. 

i 

.     di 

by    it,   on    the   ground   that   

a   a  paper  which   had   do 

in    the   'tgagor's  that 

0  actual  notice  of  the  sale  or  its  cou- 
n.  or  of  an  assignment  of  thi 
ure,    and    (hat    the    land    was    gold    at    a 

ice,    will    not    be    disturbed. — Brewer    v. 
(Mich.)  69  X.  W.  493. 

[c]  i  Mich.:    1890.) 

A  bill  by  a  mortgagee  to  set  aside  the  fi 
closure  of  her  mo  the  mort- 

red  two  lots,  on  one  0f  wbicb 
tiildings;    that  she  had  beliet  ed 

ood  on  both    i 
ii  ii  i  lie  property  was  v,\,\  under  i  be 
the  lots  had  been  bid  in  eacl 
if    the    debt;      that    the    error     was    due 
to    the    mistake   of   her    attorney.       It    app 

thai    the  lot  on  which  the  building  st 1 

been  redeemed  and  sold  to  a  third 

that,  in  the  absence  of  anything  to  show  fraud 

on  the  part  nts,  or  lack  of  good  faith 

on  the  part  of  the  purchaser,  the  bill  v. 

ly   dismissed.— Marx  v.   Smith  (Mich.)  6D  N.  W. 

150. 

[d]  (S.  D.:    1895.) 

The  fact  that  at  a  foreclosure  sale  the 
mortgagee's  agent  bought  the  premises  i 
than  he  was  instructed  to  bid  was  uo  j 
for   setting   the    sale   aside,    where    it 
shown  that  the  premises  were  worth  more  than 
the  amount  for  which  they  were  sold,  nor  that 
the  person  liable  for  the  deficiency  was  unable 
to  pay    the   same.— Middlesex   Banking    Co.    v. 
Lester  (S.  D.)  64  N.  W.  1G8. 

Ie]     (S.  D.;    1895.) 

Where,    at    foreclosure    sale,    the    mort- 
gagee's agent  bought  the  premises  for  less  than 
he    was    instructed    to    bid,    but    it   did    ni  I 
pear  that  the  premises  were  worth  more 
the  amount  for  which  they  were  sold,  nor  that 
the  person  liable  for  the  deficiency  was  u. 
to  pay  the  same,  a  resale  would  not  bi 
on  the  mortgagee's  offer  of  an  increa 
— Middlesex  Banking  Co.  v.  Lester  (S.   L>.i  (Ii 
N.  \Y.  16S. 

If]     (Wis.;    1896.) 

In  an  action  against  a  mortgager  and  second 
and  third  mortgagees  to  foreclose  the  first  i 
gage,    plaintiff,   being   informed    by    the   se 
mortj  agee  that  it  did  not  desire  to  purchase  at 
the  foreclosure  sale,  purchased  for  the  amount 
of  its  mortgage,  interest,  and  costs.     Uelil,  that 
a  motion  by  the  second  mortgagee  to  set  aside 
1         tie.  alleging  that   the   property   could   be 
sold   for  enough   to   satisfy   both   the   first   and 
the  second  mortgages,  and  that  plaintiff  p 
ised,   but   failed,   to  notify  its   attorney   of 
date  of  sale,  was  properly  denied;    it  appearing 
that,   when  the  attorney  asked  for  notice,  plain- 
tiff did  not  know   that   he  was  acting  for  the 
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second  mortgagee,  and  had  contracted  to  sell  to  ]  §  84.   Notice, 
the  third  mortgagee  for  the  amount  at  which  it 
should   purchase. — Homestead  Land  Co.  v.  Jo- 
seph Schlitz  Brewing  Co.  (Wis.)  69  N.  W.  346. 


§   80.   Inadequacy  of  price. 

[a]     (Iowa;   1896.) 

The  rule  against  resale  for  inadequacy 
of  price,  except  such  as  to  shock  the  conscience, 
does  not  obtain  in  case  of  sale  under  decree  in 
an  action  to  foreclose  a  mortgage.  —  Central 
Trust  Co.  v.  Gate  City  Electric  St.  Ry.  Co. 
(Iowa)  65  N.  W.  982. 
[I>]     (S.  D.;   189G.) 

Where  it  was  shown  that  land  was  sold 
at  a  foreclosure  sale  for  one-tenth  of  its  actual 
value,  and  that  the  defendant  lived  in  another 
county,  and  had  no  actual  knowledge  of  the 
sale  until  after  it  had  been  confirmed,  hut  had 
reason  to  suppose  that  plaintiff  would  bid  the 
amount  of  his  decree,  such  facts  will  justify 
the  court  in  ordering  a  resale,  where  a  motion 
therefor  is  promptly  made,  and  security  given 
that  a  bid  will  be  made  sufficient  to  pay  plain- 
lift's  claim— Kirby  v.  Ramsey  (S.  D.)  68  N.  W. 
328. 

§   81.    Revival  of  mortgage. 

(Mien,  i    1894.) 

Where  a  mortgagee  took  a  new  mort- 
gage from  the  purchaser  at  a  foreclosure  sale 
for  part  of  the  purchase  price,  the  balance  be- 
ing paid  by  one  of  the  heirs  of  the  original 
mortgagor,  who  allowed  title  to  be  taken  by 
such  purchaser,  equity  will  not  set  aside  the 
sal.'  at  the  instance  of  the  heirs,  without  reviv- 
ing the  original  mortgage. — De  Mev  v.  Defer 
(Mich.)  61  N.  W.  524. 
103  Mich.  239. 


XI.    POWER  OF  SALE— FORECLOSURE 
BY  ADVERTISEMENT. 

§  82.    Requisites  and  scope  of  power. 

fa]     (Mich.;    5  807.) 

A  foreclosure  by  advertisement  is  invalid, 
where  the  essential  words,  "in  case  of  nonpay- 
ment" of  the  debt,  are  omitted  from  the  power 
of  sale. — Lariverre  v.  Rains  (Mich.)  70  N.  W. 
583. 

[1>]     <S.  D.;    1S9G.) 

A  mortgage,  which  recites:  "It  is  further 
agreed  that  this  -uortgage  or  trust  deed  may 
be  foreclosed  by  action  or  by  advertisement,  as 
provided  by  chapter  2S  of  the  Code  of  Civil 
Procedure  of  the  Compiled  Laws  of  Dakota, 
1887,  and  this  paragraph  shall  be  deemed  as 
authorizing  and  constituting  a  power  of  sale  as 
provided  in  said  chapter," — may  be  foreclosed 
by  advertisement,  under  Comp.  Laws.  §  5411, 
which  authorizes  such  foreclosure  of  "every 
mortgage  containing  therein  a  power  of  sale." 
—Male  v.  Longstaff  (S.  D.)  69  N.  W.  577. 

[c]     (Wis.;    1806.) 

Under  a  second  mortgage  containing  a  cove- 
nant by  the  mortgagor  to  pay  taxes  when  due, 
and  a  power  of  sale  "in  case  of  nonpayment  of 
any  taxes,"  such  mortgagee  cannot  foreclose 
merely  because  the  taxes  were  unpaid  for  two 
years,  and  he  then  paid  them:  the  first  mort- 
gagee having  before  the  trial  repaid  him  the 
amount  so  paid. — Heller  v.  Neeves  (Wis.)  68  N. 
W.  H2. 

93  Wis.  637. 

§  83.    'Who  may   execute  power. 
(S.  D.:    1S!>.V| 

Where  a  mortgage  note  was  taken  up  by 
a  third  party  at  the  mortgagor's  request,  and 
assigned,  with  the  mortgage,  to  the  third  party 
as  security  for  the  loan,  the  lender  could,  on 
the  mortgagor's  failure  to  repay  the  loan  when 
clue,  foreclose  the  mortgage  in  his  own  name. — 
Smith  v.  Commercial  Nat.  Bank  (S.  D.)  64  N. 
W.  529 


(a]  (Mich.;   1S94.) 
Where  a  notice  of  sale  on  foreclosure  of 

a  mortgage  by  advertisement  gives  the  date, 
time,  and  place  of  the  record  of  the  original 
mortgage,  the  date  of  an  assignment,  and  the 
date  of  its  record  in  the  register's  office,  the 
omission  to  give  the  book  and  page  of  the  reg- 
istry is  not  lata!.— MeCammon  v.  Detroit,  L.  & 
N.  R.  Co.  (Mich.)  CI  N.  W.  273. 
103  Mich.  104. 

[b]  (Mich.;    1894.) 

A  notice  of  sale  on  foreclosure  by  ad- 
vertisement, which  states  that  the  sale  will  take 
place  at  the  courthouse  in  the  village  of  M.,  I. 
county,  sufficiently  describes  the  place  of  sale. — 
MeCammon  v.  Detroit,  L.  &  N.  R.  Co.  (Mich.) 
61  N.  W.  273. 

103  Mich.  104. 

[C]      (Minn.;    1S95.) 

Notice  of  foreclosure  sale  by  advertise- 
ment, which  fails  to  state  the  date  of  the  mort- 
gage, is  insufficient,  and  the  sale  thereunder 
void.— Clifford  v.  Tomlinson  (Minn.)  64  N.  W. 
381. 

62  Minn.  195. 
[d]     (Minn.;    1895.) 

A  notice  of  mortgage  foreclosure  on  de- 
fault in  the  payment  of  interest  need  not  state 
that  the  amount  claimed  to  be  due  is  for  inter- 
est.— Trafton  v.  Cornell  (Minn.)  64  N.  W.  114S. 
62  Minn.  412. 
£e]     (N.  D.;    1890.) 

Under  a  statute  requiring  publication  ot 
notice  of  sale  on  foreclosure  of  mortgage  by  ad- 
vertisement to  be  made  "for  six  successive 
weeks  at  least  once  in  each  week,"  the  first  pub- 
lication must  be  made  at  least  42  days  before 
the  day  of  sale,  or  the  foreclosure  proceedings 
will  be  void. — Finlayson  v.  Peterson  (N.  D.)  67 
N.  W.  953. 

5  N.  D.  587. 
[f]     (S.  D.;    189G.) 

Mere  inaccuracies  in  a  notice  of  a  mort- 
gage foreclosure  u.  der  a  power  of  sale,  not  cal- 
culated to  be  misleading,  are  insufficient  to  in- 
validate a  title  acquired  thereunder,  when  the 
recitals  of  said  notice  readily  convey  to  the  mind 
all  that  the  statute  requires  to  be  published. — 
Iowa  Inv.  Co.  v.  Shepard  (S.  D.)  66  N.  W.  451. 

§   85.    Collateral    attack   on    proceedings. 

(a]  (S.  1).:    1897.) 

In  a  suit  to  recover  land,  the  validity  of 
foreclosure  proceedings  under  which  plaintiff 
claims  cannot  be  attacked  on  the  ground  of 
usury. — Northwestern  Mortgage  Trust  Co.  v. 
Bradley  (S.  D.)  70  N.  W.  04S. 

[b]  (S.  D.;    1897.) 

Nor  can  such  defense  be  indirectly  pleaded 
by  alleging  that  the  foreclosure  was  for  an 
aim  tint  in  excess  of  that  due.  the  notice  of  sale 
having  stated  the  amount  due  according  to  the 
terms  of  the  note  secured. — Northwestern  Mort- 
gage Trust  Co.  v.  Bradley  (S.  D.)  70  N.  W. 
648. 

§  86.    Sale. 

[a]  (Mich.;    1894.) 

An  auction  sale  implies  a  sale  to  the 
highest  bidder,  and  it  will  be  presumed  that  a 
sale  on  foreclosure  of  a  mortgage  by  advertise- 
ment  was  made  to  the  highest  bidder,  though 
the  notice  of  sale  did  not  state  that  it  would  be 
made  to  the  highest  bidder. — MeCammon  v.  De- 
troit, L.  &  N.  R.  Co.  (Mich.)  61  N.  W.  273. 
103  Mich.  104. 

[b]  (Minn.;    1S9«.) 

Where  a  mortgagor  is  in  position  to  waive 
an  irregularity  in  foreclosure  proceedings  under 
a  power  of  saie,  and  to  confirm  and  validate  a 
sale  of  the  mortgaged  premises  to  the  mortgagee 
for  the  full  amount  of  the  debt,  with  interest  and 
all  costs,— there  being  no  other  person  except  the 
mortgagor  who  could  at  any  time  question  the 
regularity   of    the    sale,— and   he   has,    within    a 
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In     Lit- 

'  01 

..  i  upon  the  mortgage  note. 

•  y.  N.  w.  -• 
84  .Mmiu   190. 

i   87.    Sale  in  parcels  or  en  mnue. 

|u]     (S.  D.i    1805.1 

atute  requiring  •••I  quarter 

section  of  land  to  bo  sold  en  w  ead  of 

O's,  at  a  foi 
by  advertisement,  does  not  render  u  sale  made 
in  the  latter  manner  void,  the  defect  bein 
an  irregularity,  to  be  by  one 

and    injured 
Banking  (J...  v.  Lester  (S.  D.)  >;1  N.  \\  .   L68. 

Ibj    <s.  i).;    is:ir..i 

The  fact  that  a  whole  tract  irregularly 

sold  in  40's,  instead  of  in  solido,  in  foreclosure 

■  Hi. I    not    bring   as   much    when 

so  sold  as  though  sold  in  the  latter  manner,  is 

no  ground   of  complaint    by   a    mortgagee   who 

was  represented  at  the  sale,  made  no  objection 

to  the  manner  of  selling,  bid  all  he  desired  to 

Ii    became   the   purchaser. — Mid- 

v  Banking  Co.  v.  Lester  (S.  D.)  (14  X.  W. 

his. 

§   88.    Selling    more     than    necessary     to 
satisfy  debt. 

|a]     (S.  1).;    18870 

Under  Comp.  Laws,  S  5418,  prohibiting  a 
separate  sale,  under  a  power  contained  in  a 
mortgage,  of  any  more  tracts  "than  shall  be 
ary  to  satisfy  the  amount  due  on  such 
mortgage  at  the  date  of  the  notice  of  sale,  with 
interest  and  the  costs  and  expenses  allowed  by 
law,"  where  the  mortgaged  land  consists  of  dis- 
tinct tracts,  and  a  sufficient  number  have  been 
sold  to  satisfy  the  debt  and  costs,  the  power  to 
sell  thereunder  ceases,  and  the  mortgagee  can 
acquire  no  title  to  a  tract  thereafter  exposed 
for  sale  tinder  such  power.— Kirby  v.  Howie 
(S.  D.)  70  N.  W.  640. 
[b]     (S.  D.:    1S97.) 

In  an  action  to  recover  land  bought  at  a 
mortgage  sale,  the  mortgagor  can  show  that 
payments  made  reduced  the  sum  collectible  so 
that  money  realized  from  a  sale  of  portions  of 
the  mortgaged  property  was  in  excess  ol 
amount  due.— Kirby  v.  Howie  (S.  D.)  70  N.  W. 
640. 

[Cl      (S.  D.;    1S97.) 

In  such  case  the  assignee  of  the  certificate 
of  purchase  issued  to  the  mortgagee  stands  in 
no  better  position  than  the  assignor,  as  against 
an  absent  mortgagor  without  actual  notice  of 
the  foreclosure  or  assignment  df  the  certificate. 
—Kirby  v.  Howie  (S.  D.)  70  N.  W.  640. 

§   89.    Sheriff's  deed. 

(a]  (Mich.:    1894.) 

The  validity  of  a  sheriff's  deed  executed 
pursuant  to  a  foreclosure  sale  is  not  affected 
by  the  fact  that  no  showing  was  furnished  the 
sheriff  prior  to  or  at  the  time  of  the  sale  that 
the  notice  of  sale  had  been  published,  as  re- 
quired by  statute — McCainmon  v.  Detroit,  L. 
&  N.  R.  Co.  (Mich.)  61  N.  W.  273. 
103  Mich.  104. 

[b]  (Mich.;    1894.) 

The  fact  that  a  deed  on  a  mortgage  fore- 
closure is  not  acknowledged  by  the  sheriff  un- 
til five  days  after  it  is  filed  in  the  register's 
office  does  not  affect  the  rights  of  the  grantee  in 
-  ich  deed. — McCammon  v.  Detroit,  L.  &  N  It- 
Co.  (Mich.)  61  N.  W.  273. 
103  -Mich.  104. 

S  90.    Eights  of  purchaser. 
(Mlcli.;    isi)7.  i 

Where  a  foreclosure  sale  is  invalid  hy  rea- 
son of  defects  in  the  power  of  sale,  the  purchas- 


Lari- 
vii re  v.  Rains  (Mich.)  ',<)  N.  W. 

§   91.    Sotting   aside. 

I  it  I      I  Mil, ii.:     |S!n,    , 

I  >•  ■•.  ndo  tit 

•  ■■ 

tie,    including    in    their    bid 

attorney's  fees  which  tbi 
■ 

I,  ■ 
tiff  sm  "  .  er  the  attorni 

surplus.     The  elated  m   value 

one-half  betw  ■  en  the 

uity  will  re 

of  law 
only  when  the  opposite  pa  rl  y  is 
bot I'   parties  ca  i 

ere  not  entitled  to  have  I  :i 

le,   and   a    I 
defeat  the  action  by  tendering  a 
(■ii  being  paid  the  amount  due  on 
Trnesdale  v.  Sidle  (Minn.l  67  N.  W.  1004. 

lb)     (.«,.  I).;    1896.) 

An  agent  of  the  holder  a 
who  was  a  nonresident,   forwarded 

gage,   for  for.  rli, sum'  under  a   power 
one  of  two  claimants  of  the  office  of  sheriff,  un- 
der the  mistaken  belief  that  he 
sheriff.     The  other  claimant,  who  ws 
the   legal   incumbent,   without   authority  of   the 
owner  of  the  mortgage,  and   without    | 
of  any  of  the  papers  in   the  matter,   proceeded 
to  sell  the  property  in  ordance  with  the  pub- 
lished notice  of  foreclosure,  and,  while  ii   was 
Of    the    value    of   $600,    sold    it    for    $10.00,    tie- 
amount  of  his  costs  and  expenses.      //,/,/,   that 
such  sale  would  he  set  aside  on  the   groUl 
mistake  and   gross  inadequacy  of  price. — Stacy 
v.  Smith  (S.  D.)  68  N.  W.  L98. 

!<•!     is.  I).:    1S!>7.) 

Application  to  vacate  a  foreclosure  sale  by 

advertisement  on  the  ground  of  inadeqim 
price,  or  that  separate  parcels  W(  I 
masse,  comes  too  late  where  made  over  four 
months  after  the  period  of  redemption  has  ex- 
pired and  no  excuse  is  shown  for  the  delay.— 
Northwestern  Mortgage  Trust  Co.  v.  Bradley 
IS.   D.)   70  X.  W.  64S. 

§   92.    Costs  and  attorneys'  fees, 
[a]     (lliiin.:    18»5.) 

Gen.  St.  1894,  §  007u,  provides  that  the 
attorney's  fee  stipulated  for  in  a  mortgage  shall 
not  be  taxed  or  retained  by  the  mor 
a    foreclosure,    unless   he   in    fact    employs    and 
pays  an  attorney  to  foreclose  a  mortgage.    Held, 
that    where    a    corporation    employed    a    firm    oi 
attorneys  to    foreclose   a     mortgage,   and 
them   for  such   services   the  amount    stipulated 
therein  as  attorney's  fees,  it  is  entitJ 
tain  the  amount  so  paid  from  the   proceeds  of 
the  sale,   though  one   of   the   me 
firm  was  at  the  time  a  director  of  the  corpora- 
tion and  its  general  attorney,  receiving  a   salary 
under  a  contract  which  provided  that,  for  fori  - 
closing  mortgages,  he  should  receive  the  attor- 
ney's fees  stipulated  in  the  mortgages. — Morse 
v.  Home  Savings  &  Loan  Ass'n  of  Minnea 
(Minn.)  62  X.   W.  112. 
60  Minn.  316. 

[b]  (Minn.:    1896.) 

A  party  foreclosing  a  mortgage,  who 
fails  within  10  days  after  foreclosure  to  file  an 
affidavit  of  costs  and  disbursements,  as  required 
by  Gen.  St.  1894,  S  6051,  cannot  retain  costs 
ami  disbursements  out  of  the  proceeds  of  the 
sale. — Johnson  v.  Northwestern  Loan  &  B 
ing  Ass'n  (Minn.)  62  N.  W.  381,  60  Minn.  393; 
t  v.  Scandia  Building  &  Loan  Ass'n  iMinn.) 
63  X.  \V.  1040,  61  Minn.  527. 

[c]  (Minn.;    t  *!>i;. i 
Gen.   St.    1894,   g   6051, 

mortgagi 
costs  and  disbursements  "within  ten  days  after 
foreclosure."     Held,    that    said    time    logins   to 
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run  from  the  time  the  foreclosure  Palo  is  cam- 
ion and  recording  of  the  cer- 
Laroequ,-  5.  Chapel  (Minn.)  65 
X.  W 

63  Minn.  517. 

[il]      (Minn.;    1S9G.) 

Though  Gcu.  St.  1S94.  §  603S.  providing 
that  the  certificate  of  foreclosure  sale  shall  be 
filed  within  20  days  after  sale,  is  merely  direc- 
tory as  to  time,  yet,  as  section  6051,  providing 
■  »ne  foreclosing  a  mortgage  shall  file  an  af- 
fidavit of  costs  and  disbursements  within  10 
.lays  after  foreclosure,  is  mandatory,  a  party 
cannot  extend  the  time  for  tiling  such  affidavit 
by  failing  to  file  his  certificate  within  the  20 
■lays.— Laroeque  v.  Chapel  (Minn.)  05  N.  W.  941. 
63  Minn.  517. 

[e]  (Minn.;    ls!'i:.i 

Gen.  St  L894,  §  6051,  which  requires  a 
party  foreclosing  a  mortgage,  or  his  attorney,  to 

and  file,  within  10  days  thereafter,  an 
affidavit  of  the  amount  paid  or  incurred  for  at- 
torney's fees  and  disbursements,  is  mandatory. 
—Brown  v.  Baker  (Minn.)  07  N.  W.  793. 

[f]  on  ii  i,.:    1890.) 

The  mortgagor  is  not  limited  to  a  time 
within  one  year  in  which  he  may  bring  an  ac- 
tion to  recover  from  the  owner  of  the  mortgage 
the  costs,  disbursements,  and  attorney's  fees  in- 
cluded in  the  mortgage  foreclosure  sale,  where 
an  affidavit,  as  provided  in  Gen.  St.  1891,  § 
8051,  is  not  filed:  the  one-year  limitation,  un- 
der section  6052,  being  applicable  only  when 
the  mortgagor  seeks,  in  his  complaint,  to  recov- 
er the  penalties  embraced  in  said  section. — 
Brown  v.  Baker  (Minn.)  67  N.  W.  793. 

§   93.    Disposition    of   proceeds    and    sur- 
plus. 

[a]  (Minn.;    1S96.) 

Gen.  Laws  1S7S.  c.  53,  gives  a  penalty 
on  the  mortgagee's  failure  to  account  for  the 
proceeds  of  the  foreclosure  sale  to  the  "mort- 
gagor, his  heirs,  and  assigns."  Held  that,  con- 
ceding that  the  right  to  sue  for  the  penalty  is 
not  alone  assignable  as  a  chose  in  action,  the 
right  to  recover  any  surplus  remaining  in  the 
mortgagee's  hands  after  foreclosure  sale,  and 
wrongfully  appropriated  by  him.  is  assignable, 
without  an  assignment  of  the  equity  of  redemp- 
tion.— Lynott  v.  Dickerman  (Minn.)  67  N.  W. 
1143. 

[b]  (Minn.:    1896.) 

The  attorney  foreclosing  a  mortgage  by 
advertisement  included  in  his  affidavit  of  costs 
and  disbursements  filed  under  Gen.  St.  1S'.)4, 
§  6051.  a  statement  of  the  amount  of  taxes 
paid.  Held,  in  an  action  by  the  mortgagor  to 
recover  an  alleged  surplus  of  the  proceeds  of 
the  sale,  that  the  affidavit  was  not  admissible 
to  show  the  fact  and  time  of  pavment.— Wyatt 
v.  Quimby  (Minn. I  68  N.  W.   109. 

[c]  (Minn.;    1896.) 

A.  mortgagee,  after  a  foreclosure  of  his 
mortgage  by  advertisement  and  sale  of  the 
premises,  cannot  pay  taxes  due  thereon  at  the 
date  of  the  sale,  and  reimburse  himself  for  the 
amount  so  paid  from  the  proceeds  of  the  sale. — 
Wyatt  v.  Quimby  (Minn.)  68  X.  W.  109. 


XII.    REDEMPTION. 

§  94.   'Who  may  redeem, 
la]     (Iowa:    1895.) 

The    owner    of    a    judgment    which    has 
ceased  to  be  a  lien  has  no  right,  either  in  law  or  in  I 
equity,  to  redeem  from  a  sale  tinder  a  mortgage 
lien    prior    to    his    judgment.  —  Long    v.    Mellet 
(Iowa)  63  X.  W.  190. 
[b]      (Iowa;    18!>r>.  I 

Whore  a  junior  mortgagee,  whose  mort- 
was  recorded,  was  oof   made  a   party  to 

ion  to  foreclose  the  senior  mortgage,  the 
fact  that,  after  the  foreclosure  sale,  and  before 


the  expiration  of  the  statutory  time  to  r 
therefrom,  ho  bought  the  land  at  a  sale  under 
foreclosure  of  his  own  mortgage,  for  the  full 
amount  of  his  foreclosure  judgment,  does  not 
preclude  him  from  suing  in  equity  to  redeem 
from  the  sale  under  the  senior  mortgage. — Me- 
Cormick  Harvesting  Co.  v.  Llewellyn  (Iowa)  65 
N.  W.  412. 

[c]  (Minn.;    IS9(i.) 

Prob.  Code,  §5  102.  107  (Gen.  St.  1894. 
§§  4509,  4514),  providing  that  the  allowance  or 
disallowance  of  any  claim  against  a  decedent's 
estate  shall  have  the  same  force  as  a  judgment 
for  or  against  the  estate,  and  that  no  claim 
against  a  decedent  shall  be  a  charge  against 
the  estate  unless  presented  to  the  probate  court 
within  five  years  after  decedent's  death,  did  not 
change   the   rule   that   a   general    creditor   of   a 

d lent   whose  claim  has  been  allowed  against 

the  estate  has  no  lien  upon  the  real  estate  of 
decedent  which  entitles  him  to  redeem  from 
the  foreclosure  of  a  mortgage  executed  by  de- 
cedent in  his  lifetime.  Whitney  v.  Burd,  12  XT. 
W.  530,  29  Minn.  203.  followed.  —  Xelson  v. 
Kodgers  (Minn.)  GS  N.  W.  18. 

[d]  (Nel>.:    1896.) 

A  junior  mortgagee  who  has  not  been 
made  a  party  to  a  proceeding  foreclosing  a  sen- 
ior mortgage  is  entitled,  as  a  matter  of  right, 
thereafter  to  redeem  such  senior  mortgage  from 
the  purchaser  at  judicial  sale.  Renard  v.  Brown 
(1S78)  7  Neb.  449.  followed— Cram  v.  Cottrell, 
07  X.  W.  452,  48  Neb.  646. 

§  95.    By  grantor  in  absolute  deed. 

(Mien.;    1893. > 

.Shy  balance  found  due  defendant,  to 
whom  land  has  been  conveyed  as  security  by  a 
deed  absolute  in  form,  must  be  paid  as  a  con- 
dition of  redemption.  —  McArthur  v.  Robinson 
(Mich.)  62  X.  YV.  713. 
104  Mich.  540. 

§  96.    Right    barred    by    adverse    posses- 
sion— Mortgagee    in    possession. 

(Minn.:    1895.) 

When,  after  default,  the  mortgagee  in 
apparent  good  faith  makes  a  void  foreclosure, 
and  after  the  year  to  redeem  the  purchaser  at 
foreclosure  sale  takes  possession,  the  purchas- 
er is  a  mortgagee  in  possession,  though  he  took 
possession  without  consent  of  the  mortgagor. — 
Backus  v  Burke  (Minn.)  65  X.  W.  459. 
63  Minn.  272. 

§  97.    Time  to  redeem, 
[aj     (Minn.;    1895.) 

er  a  sale  of  a  lot  to  the  mortgagee 
under  a  mortgage,  the  mortgagor,  for  the  purpose 
of  extending  his  time  for  redemption  500  days, 
procured  his  equity  to  be  transferred  to  a  third 
party,  from  whom  he  received  100  independent 
mortgages,  which  were  recorded  at  different 
hours,  and  filed  100  independent  notices  of  in- 
tention to  redeem.  Held,  that  the  mortgages 
and  notices  were  void  as  to  the  purchaser  mort- 
gagee.— Xew  England  Mut.  Life  Ins.  Co.  v. 
Capehart  (Minn.)  65  X.  W.  258. 

63  Minn.  120. 
lb]     (Minn.:    1895.) 

The  period  allowed  for  redemption  from  a 
mortgage  is  the  same  as  the  statutory  limita- 
tion on  foreclosure  by  action. — Bradley  v.  Xor- 
ris  (Minn.)  65  X.  W.  357. 

63  -Minn.   I..!!. 

[c]  (Minn.;    1895.) 

The  time  within  which  a  mortgagor  may 
bring  an  action  to  redeem  from  a  mortgagee 
in  possession  begins  to  run  from  the  time  the 
mortgagee  goes  into  possession.  —  Bradley  v. 
Xorris  (Minn.)  65  X.  W.  357. 
c.:;  Minn.  156. 

[d]  (Minn.:    1895.) 

The  time  for  bringing  an  action  to  re- 
deem, as  against  a  purchaser  at  void  foreclo- 
sure sale  who  went  into  possession  after  the  ex- 
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piration  of  thi    year  for  redemption,  was  the 
time  limiti  :  tnenciug  [o  by  no- 

us v    Burke  I  Minn.)  65  N.  U" 
63  Minn.  272. 
[e]     (Minn. |    1895.) 
'I  be    statute   . 
tion  to  redeem,  in  favor  of  a  purchaser  at 
a  void  foreclosure  sale,  w  bo  went   into  | 
sion  at  tin-  expiration  of  the  !  i      'demp- 

tiiui,  in. m  the  time  he  tool  on.    Backus 

v.  Jin  i  ...  x.  \v.  450. 

68  .Minn.  272. 

[fj     (Neb.  |    1890.) 

'I'lie  statute  of  limitation*  begins  to  run 
tigainsl  a  Kill  I.. 

matured,  the  oaoi 

ises  under  claim  of  ownership.— Hall  v.  Hooper 
(Neb.)  G6  \.  w 
-17  Neb.  111. 

[g]     (Neb.  |    1896.) 

A    e: of  a. ■lion   of  an    owner   of  a   fee  to 

redeem   from  a  mori-  een   fore- 

closed, in  •■<  proceeding  in  which  he  was  not 
with   pro.'.--,    accrued    when    the   mortgage   ma- 
tured.—Dorsej  v.  Conrad  (Neb.)  68  X.  W.  045. 
[bl     (Neb.;    1896.) 

An  action   by  an  owner  Of  a    fee  to  redeem 

from  a    mortgage   foreclosed  by  a  proceeding  in 

in-  was  nut  served  with   ;  ty,  un- 

<    i    Code  <  !h .   Proc.  S  6,  be  brought  ]    I  mm.. 

within  K)  years  after  the  cau 
Dorsey  v.  Conrad  (Neb.)  68  X.  W. 

§   98.    Ainonnt  necessary  to  redeem. 

tu]     (Minn.;    1896.) 

A  tender  of  the  amount  required  to  re- 
deem  from  a  mortgage  foreclosure  sale  musl  be 
kept  good  in  ordi  r  to  be  effectual  as  the  basis 
of  a  sul  -  .quen!  ai  tion  to  compel  the  execution 
of  a  ci  of  redemption  brought  after  the 

time  for  n  i  spired,  sli the 

refusal  of   the  purchaser  to  accept  the   tender 
does    not    divest    his    interest.— Dunn    v.    Hunt 
(Minn.)  65  X.  W.  048. 
63  Minn.  484. 
[bj     (Neb.;    1896.) 

For  the  purpose  of  redemption,  a  pur- 
eliaser  in  good  faith  at  the  judicial  sale,  believ- 
ing he  has  a  good  title,  will  he  entitled  to  i  redit 
for  improvements  made  upon  the  property. 
But  one  who  buys  with  notice  of  the  fa 
not  a  purchaser  in  good  faith,  within  the  mean- 
ing of  the  rule,  and  is  tiot  entitled  to  such  cred- 
it. Higginbottom  v.  Benson  (1888)  39  XT.  W. 
418.  24  Neb.  461,  distinguished.— Cram  v.  Cot- 
trell.  67  X.  \Y.  452,  48  Neb.  046. 


§  99. 


Rate   of  Interest. 


iMlnn.;    ls">7.) 

The  sum  for  which  property  is  sold  at  a 
foreclosure  sale,  and  which,  under  Gen.  St. 
1S94.  §  6041,  must  be  paid,  together  with  inter- 
est from  the  sale,  to  redeem  therefrom,  is  a 
legal  indebtedness,  within  section  2212.  which 
fixes  the  rate  of  interest  on  all  legal  indebted- 
ness at  7  per  cent. — Evans  v.  Rhode  Island 
Hospital  Trust  Co.  (Minn.)  09  N.  W.  715. 

§   100.    Action  to  redeem. 

[n]     fBH  ell.;    1  *:>-..  i 

Where  an  action  to  redeem  from  a  mort- 
gage is  brought  by  a  wife  whose  husband  has 
abjured  the  realm,  the  husband  should  be  made 
a  party  so  as  to  foreclose  his  interest. — Sanborn 
v.  Sanborn  (Mich.)  62  N.  W.  371. 
104  Mich.  ISO. 

[b]     (Mich.;    1S96.) 

A  bill  to  set  aside  a  deed  made  on  a 
statutory  foreclosure  of  a  mortgage,  for  irreg- 
ularity in  selling  the  property  as  a  whole,  in- 
stead of  in  parcels,  is.  in  effect,  a  bill  to  re- 
deem; and  complainant  must  pay  the  mort- 
gage debt,  or  submit  to  a  sale  of  the  premises 
for  such  payment. — Hawes  v.  Detroit  Fire  & 
Marine  Ins.  Co.  (Mich.)  07  N.  W.  329. 


fej     (Mteh.i    1890.) 

a   deed    made  on  a 

statin. 
compla 

is,   in   effect,   a   bill   to   redeem,  and   the 

wile    is    a    in  1  I        ,        v.     I  . 

i.    Marine   Ins    Co,    i  \|  eh.)   67   X.    W 


MOTION. 

nc."    5§    46-65;     "Practice   In    Civil 
i  I    16,  17. 
appeal,  see  "Appeal,"  S  282. 

i   riminal  Law,"  §  23. 
ny    in   criminal   cases,    see 
"Criminal  Law,"  §  75. 

MOTIVE. 

Evidence  of.  see  "<  uminal  Law,"  i  91;   "Homi- 
cide," a  25, 26. 

MULCT  LAW. 

See  "Intoxicating  Liquors,"  §  1. 

MULTIFARIOUSNESS. 

See  "Equity,"  §  52. 

MUNICIPAL  CORPORATIONS. 

I.  INCORPORATION.     GOVERNMENT, 
AND  POWERS,  §§  1-17. 
II.  CHAXGE     OP     BOUNDARIES— AN- 
NEXATION OR  EXCLUSION  OF 
TERRITORY,  §§  18-21. 

III.  ORDINANCES    AXD    RESOLUTIuXS, 

a  37. 

1.  In  Geueral.  §§  22-28. 

2.  Scope  of  Power  to  Legislate — Ex  t- 

cise  of  Police  Power,  SS  29-"4. 

3.  Enforcement,  §§  35-37. 

IV.  OFFICERS  AXD  AGENTS,  g§  38-52. 

1.  In  General,  §§  3S-5U. 

2.  Police  Department,  §§  51,  52. 
V.   MARKETS,  §  53. 

VI.  CONTROL    OF   STREETS   AND    AL- 
LEYS. §S  54.  55. 
VII.  CONTRACTS.  §§  56-70. 
VIII.  LIABILITY  FOR  TORTS  AXD  NEG- 
LECT OF  DUTY,  §ij  71-108. 

1.  In  General.  §§  71-70. 

2.  Defective   .Streets  and  Sidowall: 

77-101. 

3.  Duties    with    Reference    to    Sewers 

and  Drains,  §5  102-108. 
IX.  PUBLIC    IMPROVEMENTS,    §§    109- 
L68. 

1.  In  General,  §§  109-11S. 

2.  Preliminary    Proceedings,     §§    119- 

123. 

3.  Contracts  for  Improvements,  §§  124- 

120. 

4.  Assessment  of  Benefits,  S§  127-155. 

5.  Enforcement     of     Assessments,     §§ 

156-162. 

6.  Rights  of  Contractor,  §  163. 

7.  Damages.  SS  104-108. 

X  FISCAL  MANAGEMENT  AND  TAX- 
ATION, SS  109-189. 

1.  In  General,  §§  109-174. 

2.  Payment    of    Claims — Signing    War- 

rants,  «§  175-178. 

3.  Bonds — Investment  of  Sinking  Fund, 

§§  179-184. 

4.  Taxation,  §§  185-189. 
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XI.  SUBMISSION     OF    QUESTIONS    TO 

VOTERS,  §§  190-194. 
XII.  ACTIONS,  §§  195-202. 

See,  also,  "Bridges";  "Counties";  "Drainage"; 
"Highways";  "Horse  and  Street  Railroads"; 
"Poor  and  Poor  Laws";  "Schools  and  School 
Districts." 

Dedication  of  streets  and  highways,  see  "Dedi- 
cation."  §  2. 

Effect  of  incorporating  rural  homestead  into  city, 
see  "1  loiuestead,"  §  2. 

Enforcing  liens  against,  see  "Mechanics'  Liens," 
S  38. 

Estoppel  to  open  street,  see  "Estoppel,"  §  8. 

Injunction  against  city  council,  see  "Injunction," 

§  14. 
Judicial   notice   of  population,   see   "Evidence," 

§  1- 

of  situation  of  city  in  particular  county,  see 

"Evidence."  §  1. 

Municipal  courts,  see  "Courts,"  §  18. 

Power  of  county  board  to  establish  city  pre- 
ciucts,  see  "Counties,"  §  29. 

Public  aid  for  erection  of  bridges,  see  "Bridges," 
§  2. 

Regulating  water  supply,  act  impairing  obligation 
of  contracts,  see  "Constitutional  Law,"  §  30. 

Right  to  fund  arising  from  liquor  taxes,  see  "In- 
toxicating Liquors,"  §  17. 

■>1  laws  affecting,  see  "Constitutional  Law, 
S  19.  ^ 

Tax  accounts  between  city  and  county,  see  Tax- 
ation." §  4. 


I.  INCORPORATION,   GOVERNMENT, 
AND  POWERS. 

Charter  and  statutory  provisions  as  to  taxation, 
see  post,  §  1S5. 

Effect  of  amendment  of  charter  on  prior  ordi- 
nances, see  post,  §  27. 

Power  to  issue  bonds,  see  post,  §§  179,  ISO. 

to  make  public  improvements,  see  post,  §§ 

110-112. 

Grant  of  franchise  to  street-car  company,  see 
"Horse  and  Street  Railroads,"  §  1. 

Judicial  notice  of  incorporation  under  general 
law.  see  "Evidence."  $  4. 

Organization  of  town,  see  "Towns,"  §  1. 

Prohibiting  special  proceedings  for  incorporation 
of  village,  see  "Prohibition,  Writ  of." 

|   1.   Incorporation    in   general. 

[a]     (Minn.:    1895.) 

Laws  1SS5.  c.  145.  provides  that  any  dis- 
trict which  has  been  platted  into  lots  and  blocks, 
and  the  "lands  adjacent  thereto,"  if  containing 
a  population  of  not  less  than  175  inhabitants, 
may  become  incorporated  as  a  village.  Held, 
that  the  act  contemplated  a  distinct  center  or 
nucleus  of  population  on  platted  lands,  and  that 
the  words  "lands  adjacent  thereto"  include  only 

essentially    suburban    in    character,    and 
having  a   community   interest  with   the  platted 
portion.  —  State    v.    Village    of    Fridley    Park 
(Minn.)  63  N.  W.  613. 
01  Minn.  146. 

[bj     (Neb.;    1895.) 

I  lomp.  St.  c.  14,  §  40,  providing  for  the  in- 
corporation of  villages  "whenever  a  majority  of 
the  taxable  inhabitants  of  any  town  or  village  not 
heretofore  incorporated  under  the  laws  of  this 
stale  shall  present  a  petition  to  the  county 
board,"  applies  to  villages  in  the  ordinary  and 
popular  sense  ot  the  term,  and  not  to  rural  dis- 
tricts.—State  v.  Dimond  (Neb.)  62  N.  W.  498. 
44  Neb.  154. 
[c]     (Neb.:   189G.) 

Laws  1895,  c.  71,  provided  for  the  appoint- 
ment in  counties,  by  district  judges,  of  a  board 
of  trustees,  which  should  be  construed  as  a 
body  corporate,  and  which  might  sue  and  be 
sued,  contract  and  be  contracted  with,  acquire 


and  hold  property,  adopt  corporate  seal,  con- 
struct and  operate  a  canal.^for  the  purposes  of 
commerce,  and  supplying  power,  heat,  and  light. 
Held,  that  this  was  not  a  municipal  corporation. 
—State  v.  Board  of  Com'rs  of  Douglas  County 
(Neb.)  66  N.  W.  434. 
47  Neb.  428. 

§  2.    Conflict   between    charter   and   gen- 
eral law. 

(S.  D.;    ISUti.) 

There  is  no  conflict  between  the  power 
conferred  by  a  city  charter  to  "prohibit  and  sup- 
press tippling  shops,"  and  the  prohibitory  liquor 
law;  and  hence  the  provisions  of  the  charter 
were  not  repealed  by  such  law.— City  of  Yank- 
ton v.  Douglass  (S.  D.)  60  N.  W.  923. 

§   3.    Residents   of  territory  to  be  incor- 
porated. 
(Neb.:    iM'i:.: 

An  actual  resident  of  territory  sought 
to  be  incorporated  in  a  village,  within  the  stat- 
ute requiring  that  there  must  be  200  or  more 
actual  residents  of  such  territory  to  authorize 
the  incorporation,  is  one  who  is  in  the  place 
with  the  intent  to  establish  or  who  has  already 
established  his  domicile  there. — State  v.  Mote 
(Neb.)  67  N.  W.  S10. 
IS  Neb.  683. 

§  4.   Including  farming  lands. 
(Neb.;    isrtu.i 

The  law  authorizing  the  incorporation 
of  villages  does  not  contemplate  including  in 
the  corporate  limits  remote  territory,  or  pure- 
ly agricultural  lands,  not  actually  connected 
with  the  village,  and  not  adapted  to  municipal 
purposes.— State  v.  Mote  (Neb.)  67  N.  W.  810. 
48  Neb.  683. 

§   5,    When  villages  become  independent 
of  town. 

[a]  (Wis,;    1896.) 

Laws  18S1>,  S  1,  declaring  that  all  vil- 
lages which  have  elected  an  assessor  pursuant  to 
Laws  1887,  c.  391,  shall  be  separate  from  the 
town,  and  all  that  have  not  shall  be  deemed  to  be 
a  part  of  the  town,  the  same  as  though  chapter 
391  had  not  been  enacted,  fixed  the  status  of 
villages  at  its  passage,  and  those  which  thereaft- 
er elected  an  assessor  did  not  thereby  become  in- 
dependent municipalities. — State  v.  Weingarten 
(Wis.)  00  N.  W.  716. 
92  Wis.  599. 

[b]  (Wis.:    1896.) 

Laws  1889.  c.  341,  provided  a  new  and 
uniform  rule  to  determine  whether  a  village 
should  be  considered  an  independent  municipali- 
ty from  the  town  in  which  it  is  situated;  and  all 
villages  incorporaied  after  its  passage  are  within 
section  2,  declaring  that  a  village  not  already 
independent  "shall  not  become  an  independent 
municipality  until  so  determined  by  a  majority 
vote  'of  both  town  and  village."  as  therein  pro- 
vided.—State  v.  Weingarten  (Wis.)  60  N.  W. 
716. 

92  Wis.  599. 

[c]  (Wis.;    1896.) 

A  village  incorporated  since  the  enactment 
of  Laws  1S89,  c.  3-11,  cannot  be  considered  an 
independent  municipality  from  the  town  from 
which  it  is  separated  until  said  village  and  town 
have  so  determined  by  a  separate  majority  vote 
of  each,  as  provided  in  said  act;  and  until  then 
no  proceeding  can  be  maintained  under  section 
4  to  compel  an  appraisement  and  division  of  the 
common  property.  State  v.  Weingarten  (Wis.) 
66  N.  W.  710,  H2  Wis.  599,  followed.— State  v. 
Taylor  (Wis.)  68  N.  W.  953. 

§  6.    Powers  conferred  on  boards. 

(Mich.;    1895.) 

Local  Acts  1S95,  Act  No.  366,  amending 
the  Detroit  city  charter,  and  providing  that  the 
board  of  estimates  may  strike  from  the  yearly 
budget   any   item   or   items   it   may    deem   ad- 
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bj    thi  Hon   "ii    tl 

•    tj  of  Deti  I  \\  W. 

in. 

§   7.    Power  in  regard   to   workhouses. 
iMi.m    ;     I  SOU.) 

inly  workhouses  tin-  city  uf  SI 

maintain   for   the  im]  <    at    hard 

persona   convicted   of   offi 
h  ti.  imprison.: 
rer  and  ordinances  of  the  city,  are  such  a 
to    the    management 
ipni  authority,  ami  v. 
nr  managers  are  public  offii  Held, 

I ...    I  [ouse  uf  tIh'  ' 

for  fen  ale  prisoner    is  void,  an  I  that 
all  contracts  by  the  city  with  ration 

id  controlling  sui 
tention  and  boar 

I  armer  v.  City  of  St.  Paul  (.Minn.)  6*7  X. 
VV.  990. 

§   8.    Power    as    to    supplying    water   and 
light. 

[a]  (Minn.:     1WIIM 

The  Ituluth  city  charter  authorizes  the 
city  to  issue  bonds  for  the  erection  of  u   water 

ough  it  designates  tin'  boni 
"water  and  light  bonds."— Janeway  v.  City  of 
Duluth  (Minn.)  US  N.  \V.  24. 

[b]  (Minn.;    i.v><;.> 

The  i  •  sity  of  erecting 

a  water  plant  by  the  city  of  Duluth,  as  permit- 
ted by  its  charter,  when  the  city  is  already  ade- 
quately supplied  by  another  plant  owned  by  a 
private  corporation,  will  not  be  inquire.' 
by  the  courts.  —  Janewav  v.  City  of  Duluth 
.Minn.)  68  N.  W.  24. 
[e]      (Neb.;    1S!>5.) 

'Ill-  power  conferred  by  ConiD.  St.  c.  14. 
art.   -'.   S  52,   subd.  51.   on  cities  of  the         mo 

class,  having  oyer  5.000  inhabitants.   i.>  i 

fur  and  regulate  the  lighting  of  the  streets,  im- 
plies the   power  to  erect  and   maintain   an  elec- 
tric lighting  system  for  that  purpose.— Chri 
sen  v.   City  of  Fremont  (Xeb.)  IT.  X.   W. 
45  Xeb.  160. 

[d]  (Neb.;    1.S!>r,.) 

From  the  power  to  provide  for  the  bull- 
ing of   streets,    conferred   on    a    certain    •' 
cities  by  Comp.  St.  c.  14.  art.  2.  -  52,   3ubd.  51. 
no   power  can   be   implied  to   erect  or  maintain 
a  lighting  system  for  supplying  light  to  private 
buildings.— Christensen     v.     City     of    Fremont 

63  X.  W.  364. 
-1.".  .Neb.  160. 

[e]  (Wis.;    18»5.) 

A  municipal  corporation  has  inherent 
power  t..  build  waterworks  and  an  electric  lighl 
plant. —  Klnnwood  v.  City  of  Keedshnrgh  (Wis.) 
64  N.  W.  885,  91  Wis.  131. 

§  9.    Supplying   water  to   public  institu- 
tions. 
(Mien.;    18!)0.) 

The  charter  of  the  city  of  Detroit  (Sess. 
Laws  1S;.7,  p.  im.).  as  amended  by  How.  St.  c. 
:;i  I.  requires  the  city  to  pay  the  expenses  of  the 
Detroit  house  of  correction  to  the  extent  that 
they  exceed  the  earnings,  but  confides  its  man- 
ut  and  its  appropriations  to  a  board  of  in- 
spectors composed  of  the  mayor,  the  chairman  of 
the  board  of  state  orison  inspectors,  and  three 
others  appointed  by  the  common  council,  on  the 
nomination  of  the  mayor,  except  that  the 
and  concurrence  of  the  council  is  necessary  to 
extraordinary  appropriations.  Held,  that  such 
l.iiuse  of  correction  is  not  a  pit!. lie  institution  of 
such  i  ity,  entitled  to  be  sup]. lied  with  wati 
by  the  board  of  water  comm 

ted  by  Laws  1853,  p.  ISO.  to 
which  is  given  the  charge  of  the  waterworks, 
with    authority    to    regulate    and    collect    water 
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}    10.    Conveyance    of  city's  property, 
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whet  r   authority. 

■    ,  ■  a 
furnishing   the 
inhabitants  with  •  tin-  prop- 

sniii'  with... 

Bterworks  I  of  Huron 

X.  W.  975;    My.  i  .  Id. 

I  li|       IN.  JJ.;     l.N!li;., 

Where    a 

i  st    lire  and   for 
itants  with  n  ater,  it  b<  pub- 

about 
i .     ..a  Waterworks  Co.  t. 

§11.    Acting  as  trustee  for  religious  so- 
ciety. 

(Iowaj    1894.) 

The   prohibiti f   Co  -       --ainst 

of  public  money  for  in- 

ons  nndei lesiasl  ical  or  man- 

aot  prevent  a  city  taking  i  devise 

i  i rui  I   for  tie'  religii  with- 

;ard  to  di  ■  a,  cities  ha  ving  power 

a    182)    to   do   what    will    tend    to   promote 
.Sperity,    and    improve    the    morals,    com 
fort,    and    .  r    inhabitants. — 

H  'il   X.   W.    134. 

93  b.wa.  '.12. 

§12.    Accepting  devise  for  library, 
l  \\  is.;    i.>S!>T.) 

i      .  i    :;.-v.  Si,  |  931,  conferring  on  cities 
the  power  to  establish  a  public  library,  and 

I :>'.»,  charging  cities   with  the  relief  of  the 
1. 1    poor,    a    city     whose    charter    provides 
that   the  council   ma;  lands   by  d 

for  public  purposes  has  the  power  to  accept 
lands   devised   to   the    ■  establishing   ami 

maintaining  a  public  library,  ami  for  establish- 
;  ..  home  for  the  aged  and  poor. — Beurhaus 
v.  City  of  Watertown  (Wis.)  69  X.  W.  '.  - 

S    13.    Action   by   city  to  abate   nuisance. 

(S.  o.;  i. *:><;.> 

A  city,  in  the  exei  -ranted  power 

to  "restrain,  prohibit,  or  suppress"  a  public 
nuisance,  may  invoke  the  aid  of  a  court  of 
equity.— City  of  Huron  v.  Bank  of  Volga  (S. 
D.)  66  X.  W.  815. 

§   14.    Subdivision  of  wards. 
(Minn.;    1S96.) 

The  subdivision  of  the  wards  of  a  city 
is  a  legislative  act.  which  should  be  .lone  by  or- 
dinance or  resolution. — State  v.  Darrow  (Minn.) 
67  X.  W.  1012. 

§    15.    Discrimination  as   between  wards. 

(Mien.;   isas.) 

Act  May  27.  lsO.",,  amending  the  chart  r 
cand  Rapids,  provides  lor  one  alderman,  in- 
stead of  two,  from  each  ward;    that  at  the  next 
i;..n  an  alderman  shall  be  i  lected  front 
even-numbered  ward  tor  two  years:  that  in 
each  odd-numbered  ward  the  alderman  whose  term 
is  unexpired  shall  hold  till  it  does  expire;    that  at 
the  next   ami  each  succeeding  election  one  shall 
n.l    from  each   ward    lor   two   years;     and 
that  after  the  election   in    1896  the   alderman  in- 
each  ward  shall  represent  it  on  the  county  board 
of  supervisors,  and  perform  the  duties  of  ward 
supervisors,    whose   offices   are    abolished.     Held, 
that  such  amendment  is  not  upon  to  the  objection- 
that  it  unjustly  discriminates  in  favor  of  tl. 
numbered  wards.— State  v.  Cogshall   (Mich.)  65 
X.  W.  2. 
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§   16.    Mode   of  testing   legal   existence. 

(Neb.;   189U.) 

An  information  in  the  nature  of  quo  war- 
ranto, and  not  a  bill  for  injunction,  is  the  ap- 
propriate remedy  to  test  the  legal  existence  of  a 
municipal  corporation.— Osborne  v.  Village  of 
Oakland  (Neb.)  68  N.  W.  506. 

§   17.   Dissolution. 

(Mich.;    1S!>7.) 

A  municipal  corporation  can  be  dissolved 
only  by  consent  of  the  legislature,  or  in  pur- 
suance of  legislative  provisions;  the  fact  that 
it  ceases  for  a  time  to  exercise  its  powers  not 
effecting  a  dissolution.— Cain  v.  Brown  (Mich.) 
7U  X.  W.   337. 


II.    CHANGE      OF      BOUNDARIES— AN- 
NEXATION OR  EXCLUSION 
OF  TERRITORY. 

See.  also,  "Schools  and  School  Districts,"  §  4. 
Extending  corporate  limits,  special  legislation, 
see  "Constitutional  Law,"  §  19. 

§   18.   Annexation       of      territory— What 
may  be  annexed. 

[a]  (Ni-b.;    1895.) 

Under  Comp.  St.  c.  14,  §  40,  providing  for 
the  incorporation  of  villages,  whenever  a  ma- 
jority of  their  taxable  inhabitants  present  a  pe- 
tition for  that  purpose  to  the  county  board, 
lands  adjacent  to  a  town  or  village  may  be  in- 
corporated therewith,  provided  they  are  in  such 
close  proximity  as  to  be  suburban  in  character, 
and  have  some  unity  of  interest  with  the  platted 
portion  in  the  maintenance  of  municipal  govern- 
ment—State v.  Dimond  (Neb.)  62  N.  W.  498. 

44  Neb.  154. 

[b]  (Xeb.;    1895.) 

Under  Comp.  St.  c.  14,  5  99,  relating  to 
the  extension  of  municipal  boundaries,  the  boun- 
daries of  a  town  may  be  extended  so  as  to  in- 
clude lands  in  such  proximity  to  the  town  as  to 
have  some  unity  of  interest  therewith  in  the 
maintenance  of  municipal  government. — City  of 
Wahoo  v.  Tharp  (Neb.)  03  N.  \\".  S40. 

45  Xeb.  563. 

|   19.   Testing    validity    of    proceedings — 
Who  may  sue. 

(Iowa;   189(i.) 

Under  Code,  §  3348,  providing  that,  on 
the  refusal  of  the  county  attorney  to  bring  pro- 
ceedings to  tesr  the  validity  of  the  annexation 
of  territory  to  a  city,  any  person  interested  may 
apply  to  the  district  court  for  leave  to  do  so, 
and,  on  obtaining  such  leave,  may  prosecute 
the  action  to  filial  judgment,  the  authority  of  an 
owner  of  land  annexed,  to  bring  such  action, 
cannot  be  questioned,  after  leave  granted  by 
the  court,  on  the  ground  that  his  interest  in  the 
proceeding  is  trifling. — State  v.  City  of  Des 
Moines  (Iowa)  65  N.  W.  818. 

§   20.   Estoppel  to   resist   annexation. 

(Iowa:    1S9U.) 

Where  the  annexation  resulted  in  the 
abandonment  of  municipal  corporation  in  the 
territory  annexed,  and  the  city  for  four  years 
levied  taxes  and  made  improvements,  for  which 
warrants  were  issued,  and  assumed  jurisdiction 
over  the  territory,  without  objection,  in  quo 
warranto  to  attack  its  validity  the  annexation 
will  be  sustained,  though  the  act  annexing  the 
territory  was  unconstitutional,  as  special  leg- 
islation.—State  v.  City  of  Des  Moines  (Iowa)  65 
X.  W.  SIS. 

§  21.    Detachment   of   territory, 
[a]     (Neb.;    1895.) 

The  provision  of  Comp.  St.  c.  14,  §  101. 
for  the  disconnecting  of  territory  from  a  city  or 
village   by  petition,    is   available  only   to   legal 


voters  of  the  territory  sought  to  be  detached. — 
State  v.  Dimond  (Neb.)  02  X.  W.  49S. 
44  Neb.  154. 

[bj     (Neb. j    1895.) 

Comp.  St.  1893,  c.  14,  §  101,  relating  to 
the  change  of  municipal  limits,  and  detaching 
territory  included  therein,  by  proceedings  in  the 
district  court,  does  not  apply  to  cities  of  the  first 
class  having  less  than  25,000  inhabitants.— City 
of  Hastings  v.  Hansen  (Neb.)  63  N.  W.  34. 
44  Xeb.  704. 

[c]     (Neb.:    1800.) 

'  Under  Comp.  St.  c.  14,  §§  114-117,  pro- 
viding a  method  whereby  plats  may  be  vacated, 
the  vacatkm  by  the  owner  of  a  plat  of  an  addi- 
tion to  a  city  within  the  corporate  limits  does 
not  ipso  facto  disconnect  the  platted  land  from 
rporation. — Kershaw  v.  Jansen  (Neb.)  6S 
N.  W.  016. 


III.    ORDINANCES  AND  RESOLU- 
TIONS. 

Providing  for  public  improvements,  see  post,  § 
121. 

1.  IN  GENERAL. 

§   22.    Enactment. 

[a]  (Iowa:   1895.) 

Code  1S73,  §  493.  requiring  the  yeas  and 
nays  to  be  calico  and  reported  on  i  J i ■  •  passage 
and  adoption  of  an  ordinance  by  a  city  council. 
i .it  affect  cities  having  special  charters.— 
Preston  -v.  City  of  Cedar  Rapids  (Iowa)  63  N. 
W.  577. 

[b]  (Iowa;   1895.) 

Where  the  only  provision  regulating  the 
voting  on  the  passage  of  an  ordinance  by  the 
council  of  a  city  under  a  special  charter  is  a 
rule,  adopted  by  the  city,  that  "all  votes  taken 
on  the  adoption  of  ordinances  shall  be  taken  by 
the  iias  and  nays,"  it  is  sufficient  for  the  record 
to  show  that  all  the  aldermen  voted  for  the  ordi- 
nance, — Preston  v.  City  of  Cedar  Rapids  (Iowa) 
63  N.  W.  577. 

[cj     (Mieli.:    1895.) 

An  ordinance  otherwise  regularly  passed, 
approved,  recorded,  and  published  is  not  invali- 
dated by  the  clerk's  failure  to  certify  thereon 
the  time  when  it  was  presented  to  and  returned 
by  the  mavor,  as  he  is  directed  to  do  by  How. 
Ann  St.  §  2532.— Boehme  v.  City  of  Monroe 
(Mich.)  64  X.  TV.  204. 

[d]      (N.  D.;    18!><:.) 

The  yeas  and  nays  are  not  required  to  be 
taken  on  the  passage,  by  a  city  council,  of  a  res- 
olution levying  a  general  city  tax,  by  Comp. 
Laws,  §  S80.  declaring  that  they  shall  be  taken 
"on  all  propositions  to  create  any  liability  against 
the  city,  or  for  the  expenditure  or  appropriation 
of  its  "money."— Shattuck  v.  Smith  (N.  D.)  69 
N.  W.  5. 

§   23.   Approval  by  mayor. 

(Minn.;    189«.) 

Under  Moorhead  City  Charter  (Sp.  Laws 
1881,  c.  28.  as  amended),  all  ordinances,  reso- 

.  and  by-laws  of  its  city  council,  of  a 
legislative  nature,  must,  before  they  take  effect, 
be  approved  by  the  mayor  (or  passed  over  his 
disapproval  by  a  two-thirds  vote,  taken  by  yeas 
and  nays,  of  the  members  of  the  council  pres- 
ent and  voting),  and  published  in  the  official 
paper  of  the  city.— State  v.  Darrow  (Minn.)  67 
X.    W.  1012. 

§  24.    Publication. 

[a]     (Iowa;    1895.) 

Tinder  a  city  charter  requiring  publication 
of  ordinances,  and  the  reco;  ler  to  certify  of  rec- 
ord to  the  publication,  "whi  p  the  same  shall  have 
been  published,"  the  certificate  of  the  recorder 
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§  25.    Construction. 
(Mich.)    1804.) 

A  Tillage  ordinance  in 
thai  every  assemblage  oi  in  any 

.   p  iblic  place  i 

iage    or    •  should     be 

embla     .    and    in    the 
next   section    provided    ths 

blage    in    "any"    place    in    said    city    should    be 

]  a  disorderly  assemblage.    II 
scope  of  the  latter  section  was  not  limited  to  the 
places     aumi     ited  in  the   former  Bection.— Vil- 
lage of  Vicksburg  v.  Briggs  (Mich.)  61  N.  W.  1. 
lie  Mich.  551. 

§  2G.    Ordinance  partly  invalid. 
(Wis.;    1895.) 

An  ordinance  attempting  to  amend  the 
city  charter  so  as  to  allow  salaries  to  be  paid  to 
the  mayor  and  aldermen,  and  to  i  hange  the  time 
Eor  fixing  salaries  of  officers  for  the  ensuii 
from  March  to  the  firsi  meeting  of  the  council 
ibruary,  is  void  in  all  its  parts,  there  hav- 
ing been  no  authority  Cor  the  provision  for  sala- 
ries for  mayor  and  aldermen,  and  it  being  clear 
that,  hut  for  such  part,  the  provision  for  change 
of  time  for  fixing  salaries  would  not  have 
enacted. — Gilbert-Arnold  Land  Co.  v.  City  of 
Superior,  64  N.  W.  ODD,  91  Wis.  353. 

§  27.    Effect  of  subsequent  amendment  of 
charter. 
(Mich.;   is!(i;.» 

A  city  ordinance  provided  for  the  ap- 
pointment of  officers  in  the  police  department, 
and  fixed  their  salaries.  Afterwards,  by  an 
amendment  of  the  city  charter,  control  of  the  po- 
lice department  was  transferred  to  a  board  of 
police  commissioners,  but  the  power  to  lix  sala- 
ries still  remained  in  the  city  council.  Held, 
that  the  piovisions  of  the  ordinance  as  to  sal- 
aries remained  in  force,  and  applied  to  officers 
appointed  by  the  police  commissioners.— Kuell 
v.  City  of  Alpena  (Mich.)  60  N.  W.  49. 

§   28.    Repeal. 

(Mich.;    1890.) 

An  ordinance  which  covers  the  entire  sub- 
ject, and  is  passed  "to  revise  an  ordinance 
*  *  *  as  from  time  to  time  heretofore  amend- 
ed," repeals  all  prior  ordinances  and  amend- 
ments upon  the  same  subject  not  merged  there- 
in.— City  of  Grand  Rapids  v.  Norman  (Mich.)  68 
N.  W.  269. 
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2.  SCOPE    OP   POWER   TO    LEGISLATE— 
EXERCISE  OF  POLICE  POWER. 

§   29.    Exaction  of  license  tax. 
[al     (Iowa:   ist»5.) 

A  statute  imposing  a  license  on  itinerant 
vendors  of  drugs  and  similar  articles,  applicable 
alike  to  articles  produced  within  the  state  and 
those    brought    in    original    packages    from    an- 


68  N.  \\ .  79 
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license 
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rs,    not    having    an    annual    hack     1: 
shall  pay  a  is  i 

able   and   valid.— City   of   Burlington   v.   Unter- 
kircher  (Iowa)  68  X.  W.  795. 
[el     (Iowa:   18Utt. 

The  reasonableness  of  an  ordinance  impos- 
ing license    fees  on   a    particular  occupation    is 
usually,  if  not  always,  a  question  for  the  court. 
—City  of  Burlington  v.  Unterkircher  fjo 
N.  W.  795. 

[h]     (Iowa;    18941.) 

An  ordinance  imposing  a  license  for  "every 
vehicle  or  conveyance"  which  is  "run"  tor  hire 
or  profit  dees  not  apply  to  a  conveyance  which 
is  let  without  a  driver,  and  is  under  the  per- 
sonal control  of  the  hirer  or  his  representative. 
— Citv  of  Burlington  v.  Unterkircher  (Iowa)  68 
N.  W.  795. 

[1]     (Iowa:    1S!)<;.> 

An  ordinanet  imposing  a  license  on  "each 
vehicle  used  for  passet  baving  an  annu- 

al   hack    license."    does    not    include    hearses.— 
City   of  Burlington   v.  Unterkircher  (low 
N.  W.  795. 

[j]     (Iowa;    l.Viu.i 

The  word  "carriage,"  as  used  in  said  or- 
dinance, includes  single-horse  buggies;  and  an- 
nual licenses  m/j  therefore  be  cl  irged  for 
them,  not  the  per  diem  license  provided  in  the 
last  clause.— Citv  of  Burlington  v.  Unterkircher 
(Iowa)  68  N.  W.  7U5. 

[k]      (Mii-h.;    1895.) 

Under  a  city  charter  providing  that 
common  council  may  require  transient  deale 
take  out  license  before  engaging  in  bush 
an  ordinance  providing  that  any  person,   not    i 
resident,  who  shall  bring  into  the  city  any  | 
to    be    sold    by    auction,    without    any    int. 
of  remaining  permanently  in  the  business,   shall 
be  deemed  a  transient  trader,   and  shall   pay   a 
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license,  is  invalid,  as  it  applies  only  to  nonresi- 
dents.—City  of  Saginaw  v.  McKnight  (Mich.) 
€3  N.  W.  9S5. 

[1]     (Mich.;    1895.) 

Requirements  of  an  ordinance  that  a 
pawnbroker  pay  a  yearly  license  of  $50,  and  give 
a  bond  for  $5,000,  and  that  junk  dealers  and 
dealers  in  second-hand  goods  pay  a  $25  license 
and  ^ive  a  $2,000  bond,  are  not  unreasonable. — 
City  of  Grand  Rapids  v.  Braudy  (Mich.)  64  N. 
W.  29. 

105  Mich.  670. 

[in]     (Mich.;    1895.) 

Under  a  charter  giving  the  city  power 
to  license  and  regulate  hawkers  and  peddlers, 
an  ordinance  requiring  peddlers  to  take  out  li- 
censes may  exempt  from  its  operation  mechan- 
ics of  the  state  selling  their  own  manufactured 
articles,  and  farmers  selling  the  product  of  their 
own  farms.— People  v.  Sawyer  (Mich.)  64  N. 
W.  333. 

[n]     (Mich.;    189G.) 

An  ordinance  relative  to  peddling  and  hawk- 
ing in  the  streets,  which  authorizes  the  city  coun- 
cil to  fix  the  license  therefor,  in  no  case  to  ex- 
ceed $15  a  day,  is  not  unreasonable. — City  of 
Grand  Rapids  v.  Norman  (Mich.)  68  N.  W.  260. 

[o]     (Mich.;    1896.) 

The  amount  to  be  paid  for  a  license  under 
the  ordinance  is  not  a  tax. — City  of  Grand  Rap- 
ids v.  Norman  (Mich.)  68  N.  W.  269. 

[p]     (Minn.;    1895.) 

A.  city  ordinance  providing  for  licensing 
"dealers  in  second-hand  goods"  includes  dealers 
in  second-hand  furniture. — State  v.  Segel  (Minn.) 
62  N.  W.  1134. 

60  Minn.  507. 

[Q]     (Minn.;    189.'!.) 

Ordinance  No.  766  of  the  city  of  St. 
Paul,  which  requires  payment  of  $150  for  a 
license  to  conduct  an  intelligence  or  employ- 
ment office  "until  the  1st  day  of  January  next 
following  the  date  of  the  application,"  is  void  in 
toto,  regardless  of  the  time  the  license  is  issued, 
the  fee  charged  being  neither  uniform  nor  equal. 
—Moore  v.  City  of  St.  Paul  (Minn.)  63  N.  W. 
10S7. 

61  Minn.  427. 

[r]     (Minn.;    1895.) 

Ordinance  No.  1799  of  the  city  of  St. 
Paul,  providing  for  the  licensing  of  retail  deal- 
ers in  fresh  or  butchers'  meat  and  dressed  poul- 
try, and  prohibiting  all  sales  thereof,  except  in 
the  public  market,  without  a  license,  is  valid. — 
State  v.   McMahon  (Minn.)  64  N.   W.  92. 

62  Minn.  110. 

§  30.    Conditions    and    limitations    of    li- 
cense. 

[a]  (Mich.;   1895.) 

A  city  authorized  to  license  and  regulate 
pawnbrokers,  junk  dealers,  and  dealers  in  sec- 
ond-hand goods,  though  not  expressly  author- 
ized to  revoke  licenses,  may  provide  as  a  condi- 
tion precedent  to  the  issue  of  a  license  that  ap- 
plicant shall  agree  that  bis  license  may  be  re- 
voked at  the  will  of  the  council. — Citv  of  Grand 
Rapids  v.  Braudv  (Mich.)  64  N.  W.  29. 
105  Mich.  670. 

[b]  (Mich.;    1895.) 

Neither  is  it  unreasonable  to  require  them 
to  keep  a  record  of  their  purchases  and  sales, 
and  to  furnish  a  statement  thereof  to  the  police 
department.— City  of  Grand  Rapids  v.  Braudy 
(Mich.)  64  N.  W.  29. 
105  Mich.  670. 

[c]  (Mich.;    1895.) 

Nor  is  it  unreasonable  to  require  that 
their  applications  for  license  be  signed  by  12 
freeholders  certifying  to  the  good  character  and 
reputation  of  the  applicant.  —  City  of  Grand 
Rapids  v.  Braudv  (Mich.)  64  N.  W.  29. 

105  Mich.  670. 

4  N.W.DIG.-42 


[«1]      (Mich.;    1S!>.-..) 

So,  too,  it  is  not  unreasonable  to  prohibit 
the  licensee  from  purchasing  from  boys,  intoxi- 
cated persons,  or  habitual  drunkards.— City  of 
Grand  Rapids  y.  Braudy  (Mich.)  61  N.  W.  29. 

105  Mich.  670. 
[e]     (Minn.;    1895.) 

Ordinance  No.  759  of  the  city  of  St. 
Paul,  providing  that  persons  running  employ- 
ment or  intelligence  offices  shall  annually  pay  a 
certain  license  tax,  is  not  rendered  void  by  the 
fact  that  the  city  charter  provides  that  all 
licenses  shall  expire  on  December  31st  of  each 
year.— Moore  v.  City  of  St.  Paul  (Minn.)  63  N. 
W.  10S7. 

61  Minn.  427. 


31. 


To  sell  milk. 


[a]     (Minn.;    1896.) 

Gen.  Laws  1S95,  c.  203.  authorizing  cities 
to  provide  for  the  licensing  and  regulation  of  the 
sale  of  milk  within  their  limits,  authorizes  a  city 
to  require  that  an  applicant  for  license  shall  con- 
sent that  the  dairy  herd  from  which  he  obtains 
milk  may  be  inspected  by  the  health  commis- 
sioner of  the  citv.  although  it  is  kept  outside  the 
citv  limits— State  v.  Nelson  (Minn.)  68  N.  W. 
1066. 

Lbl      (Minn.;    1896.) 

The  requirement  of  an  ordinance  passed  by  a 
city  under  Gen.  Laws  1S95,  c.  203,  that  an  appli- 
cant for  license  to  sell  milk  within  the  city  shall 
consent,  as  a  condition  precedent  to  obtaining  a 
license,  that  the  animals  from  which  he  obtains 
milk  shall  be  subjected  to  the  "tuberculin  test." 
is  not  unreasonable. — State  v.  Nelson  (Minn.)  68 
N.  W.  1066. 

§   32.    Prevention   of   disturbances. 

[a]  (Mich.;    1895.) 

The  city  council  of  Detroit,  authorized 
by  its  charter.  §  35,  to  provide  for  the  prevention 
of  any  disorderly  noise  or  disturbance  in  the 
streets,  is  empowered  to  pass  ordinances  punish- 
ing the  making  of  any  disturbance  by  which 
the  peace  of  the  neighborhood  is  disturbed.— 
In  re  Bushey  (Mich.)  62  N.  W.  1030. 
105  Mich.  64. 

[b]  (Mich.:    1896.) 

A  city  ordinance  providing  that  no  person 
shall  allow  or  permit  any  indecent,  loud,  or  bois- 
terous noise,  or  any  fighting  or  other  disturb- 
ance, in  or  about  his  house  or  tavern,  inn,  sa- 
loon, cellar,  shop,  office,  or  other  residence  or 
place  of  business,  or  permit  drunkards  or  per- 
sons having  the  reputation  or  name  of  being 
prostitutes  to  congregate,  visit,  or  remain  there- 
in, is  unreasonable,  as  not  limited  in  its  appli- 
cation to  such  assemblages  or  to  such  places  of 
business  as  are  properly  within  police  control, 
and  consequently  void. — City  of  Grand  Rapids  v. 
Newton  (Mich.)  69  N.  W.  84. 

[cj     (Wis.:    1897.) 

Under  an  ordinance  authorizing  officers  to 
arrest  persons  engaged  in  a  breach  of  the  peace 
without  warrant,  police  officers  can  arrest 
without  a  warrant  persons  in  a  house  who  are 
making  a  disturbance,  if  the  officers  can  hear 
the  same  from  the  outside. — Hawkins  v.  Lutton 
(Wis. I  70  N.  W.  483. 

§   33.    Regulating  assemblages. 
(Mich.;    1894.) 

A   city   ordinance   prohibiting  boisterous 
assemblages  in  "any"  place  in  the  city  is  con- 
stitutional. —  Village    of    Vicksburg    v.    Briggs 
(Mich.)  01  N.  W.  1. 
102  Mich.  551. 

§   34.    Building  regulations, 

[a]     (Wis.;    1895.) 

Under  Laws  1874,  e.  184,  subc.  4,  §  3, 
authorizing  the  council  of  Milwaukee  "to  con- 
trol and  regulate  the  construction  of  buildings," 
"to  prevent  and  prohibit  the  erection  or  mainte- 
nance of  any  insecure  and  unsafe  buildings,"  "to 
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3.  ENFORCEMENT. 

§  35.    How  prosecution  instituted. 
(Minn.;    18U5.) 

A  iii;.  may  provide  that  no  prosecution 
for  violation  of  an  ordinate 

I    laint  of  a   police  officer  o 

Sobitshek  (Minn.)  61  N.  W.  1023. 
60  Minn.   L23. 

§   36.    Sufficiency  of  complaint, 
[a]     (Mioli.;    1893.) 

A  complaint,  under  an  ordinance  provid 
ins  for  the  punishment  of  any  person  who  shall 
make  anj  disturbance  by  which  the  p 
neighborhood  is  disturbed,  alleging  that  defend- 
ant is  a  "disorderly  person,  for  that  said  de- 
fendant was  disturbing  the  peace,  contrary  to 
the  form  of  the  ordinance,"  ate,  is  sufficient,  as 
the  words  "disorderly  person"  will  be  treated 
as  surplusage. — In  re  Bushey  (Mieh.1  02  X.  W. 
1036. 

105  Mich.  64. 

1 1>]     (S.  U.:    IMiii.i 

A  complaint  for  violation  of  a  city  ordi- 
nance making  it  a  criminal  offense  "to  keep" 
for  sale  at  retail  specified  articles,  including 
"light  drinks  of  various  kinds  to  be  drank  up- 
on the  premises,"  without  a  license,  which  suf- 
ficiently lays  the  venue,  and  charges  that  de- 
fendant, on  the  1st  day  of  a  certain  month, 
and  "on  divers  and  sundry  ether  days  during 
said  month,"  kept  the  articles  specified  in  the 
ordinance  for  sale  within  the  city,  "county, 
and  state  aforesaid,"  without  first  having  ob- 
tained a  license,  is  sufficient,  the  averment  "on 
divers  and  sundry  other  days  during  said 
month"  being  rejected  as  surplusage;  and  it 
was  unnecessary  to  aver  specific  sales  of  the 
articles,  or  that  the  light  drinks  were  drank 
upon  the  premises  —City  of  Deadwood  v.  Allen 
(S.  D.)  67  N   W.  835. 

S   37.    Punishment. 
(S.  I).:    lSllii.) 

Where  the  city  charter  conferred  power  to 
impose  tines  and  penalties  for  breach  of  ordi- 
nances, and,  in  default  of  payment  thereof,  to 
provide  for  confinement  in  the  city  prison,  the 
council  could  pass  an  ordinance  imposing  a  pen- 
alty of  fine  and  imprisonment  for  violation  of  an 
ordinance  prohibiting  tippling  shops. — City  of 
Yankton  v.  Douglass  (S.  D.)  G6  N.  W.  923. 


IV.    OFFICERS  AND  AGENTS. 

Dutv  of  treasurer  to  pav  •warrants,  see  post,  § 
177. 

Liability  of  city  for  acts  of  officers,  see  post,  §§ 
72.  73. 

Power  to  alter  contracts  of  city,  see  post,  §  67. 

make  contracts,  see  post.  SS  04.  05. 

Constitutionality  of  act  affecting,  see  "Constitu- 
tional Law."  §  68. 

Contest  of  citv  election,  see  "Elections  and  Vo- 
ters," ss  2;;,  28. 


1  -wer  to  pa 

al  Law," 

i  rdl  and  offifl :i 

"Mandamus,"  is  15  20, 


1.  IN  GENERAL. 

i  38.    Power  to  elect  or  appoint. 
In]     f  Mich.  |    1KII.-..I 

\<  t    I  eb.   27.    1895,   creating  a   board   of 
I   .ii  conflict 

b  time  and  in  such  manner  as  tie 

■."  in  that   i 

rnor; 
illowing  ii  to 

any    ton 
dared  by  il  h  to  be  inl 

with   '  rislature    a 

the  city  its   agent   to  previ  .—  Davock 

v.  Moore  (Mich.)  63  N.  \V.   121. 

:i.h.    L20. 
Il>]      I.Mi.-h.;    lHUU.) 

The    general    net     for    the    incur!    nation    of 

cities  (Laws  L895,  Act  No.  215),  c.  .".  §  2,  pro- 

.  ard  a  supen  isor    *    •    * 

shall  be  elected."    Chapter  7,  S  20.  provides  that 

.■nil  ward- 
en the  board  of  supervisors  of  the  county. 
Chapter  31,  §  I,  under  the  title  "i  '  and 

<  lolled  ion    of  "J  the   supervisors 

ke    a    comp  -inent,    etc..    and    pro- 

vides that  any  incorporated  city,  which  shall  be 
reincorporated  under  the  act,  having  an  as- 

enl  method  of  a 
roperty   and   levying  taxes."   and   such    as- 
office  until  the  expiration 
//  W,  that   the  proviso  of  chapter 
31,  §  1,  is  merely  pern  d  that  a  city  re- 

incorporated    under    Act    No.    215   is   entitled    to 
eleel  supervisors  in  its  various  wards.      > 
v.   Board   of   Sup'rs   of  Gratiot   County    (Mich.) 
69  N.  \Y.  91. 

§   39.    Appointment   of   officers    by    mayor 
and  council. 

la]     (Mien.;   1S!>5.) 

How.  Ant.  St.  §  2643,  provides  that  there 
shall  be  a  board  of  assessors  in  every  city,  to 
be  appointed  by  the  council,  llrhl,  that  the 
council  could  properly  appoint  the  assessors  by 
ballet,  instead  of  a  vote  by  ayes  and  nays. 
Boehme  v.  City  of  .Monroe  (Mich.)  64  N.  W. 
204. 

|b]      (Mich.:    IS!).-,.) 

An  amended  city  charter,  approved  July 
2.  1S91,  and  ordered  to  take  effect  immediately, 
provided  for  a  board  of  police  commissi 
to  be  appointed  after  the  election  in  April.  1892, 
before  May  1st.  to  which  should  be  committed 
the  appointment  of  a  marshal  and  the  control 
of  the  police  department.  Ihlil  that,  till  the 
board  was  appointed,  the  council  had  power,  as 
before  the  amendment,  to  appoint  and  remove 
a  marshal.— Grant  v.  City  of  Alpena  (Mich.)  05 
N.  W.  230. 

[c]      (Minn.:     ISUC.) 

Cnder  Duluth  Charter,  c.  9.  §  103.  pro- 
viding for  the  appointment  of  a  city  assessor 
by  the  mayor,  with  the  consent  of  the  common 
council,  who  shall  hold  office  for  two  years,  the 
confirmation  by  the  council  of  the  mayor 
pointment  of  the  assessor  exhausts  its  power  in 
the  matter,  and  hence  it  cannot  reconsider  its 
action  therein.— State  v.  Wadhams  (Minn.)  67 
N.  W.  04. 

04  .Minn.  31S. 

§  40.    Appointment  of  committee, 
[ul      down:    1S!I7.) 

The  judiciary  committee  of  a  city  coun- 
cil without  authority  employed  assistant  coun- 
sel in  an  action  against  the  city.  The  employ- 
ment was  reported  to  the  city  council  and  dis- 
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approved.  The  attorney  then  made  out  his 
bill  against  the  city  for  retainer  and  services 
under  such  i  mploynient,  for  $150.  The  bill 
was  approved  by  the  committee  on  claims,  and 
reported.  At  the  next  meeting  of  the  council  a 
motion  was  passed  to  allow  all  bills,  "except  the 
bill  of  C.  [the  attorney],  and  that  0.  be  al- 
lowed $25  in  full  payment  of  claim."  Held, 
that  there  was  not  a  ratification  of  C.'s  employ- 
ment.— Caswell  v.  City  of  Marshalltowu  (Iowa) 
in  X.  W.  T17. 

[bl     (Iowa:    18»7.) 

The  fact  that  acts  of  the  judiciary  conimit- 
e    of   a    city    council,    in    employing    assistant 
el   for  the  city,   have  been  several   times 
ed  and  ratified  by  the  council,  does  not 
establish  a  custom  binding  on  the  city,  where  an 
ordinance  expressly  provides  that  such  employ- 
ment shall  be  "at  the  discretion  of  the  mayor 
or  city  council."— Caswell   v.   City   of   Marshall- 
town  (Iowa)  70  N.  W.  717. 
[ej     (Minn.;    ])S!)5.) 

Sinee  the  word  "charter,"  as  used  in  Sp. 
Laws  1891,  e.  6,  §  1,  includes  all  laws  relating 
to  municipal  affairs,  the  president  of  the  as- 
sembly of  the  city  of  St.  Paul  may,  under  that 
act,  annually  appoint  the  three  members  of 
the  common  council  authorized  on  such  appoint- 
or to  serve  as  members  of  the  courthouse 
city  hall  committee  created  by  Sp.  Laws 
1889,  c.  64— State  v.  Ermentraut  (Minn.)  G5 
X.  W.  251. 

§  41.    Appointment    by    board    of    public 

works, 
(Iowa:    1 8««.) 

A. -Is  22d  Oen.  Assem.  c.  1,  5§  9.  13,  de- 
claring that  the  beard  of  public  works  shall  take 
charge  ol  the  construction,  repairing,  and  super- 
lence  of  streets  and  public  places,  and 
shall  have  power  to  appoint  agents  and  employes 
absolutely  accessary  for  the  doing  of  the  work 
of  said  board,  "but  such  agents  or  employes 
shall  be  actually  engaged  in  the  construction  of 
the  public  works  of  such  city,  and  shall  not  in- 
clude any  assistants,  superintendents,  bookkeep- 
■  rs  or  secretaries,  bin  said  last  named  offices 
shall  be  filled  and  duties  performed  by  said 
board."  do  not  prohibit  the  board's  appointing 
one  with  power  to  hire  and  discharge  men.  and 
to  direct  the  prosecution  of  the  work. — Hath- 
away v.  City  of  Des  Moines  (Iowa)  00  N.  W. 
1 88. 

§   42.    Election   of   constables. 
I -Midi. ;    1SSK5.) 

Const,    art.    11,   §   1,    providing  that    con- 

. illcs   shall  be  elected  in  organized   townships. 

does   not  apply  to  cities.  —  White  v.   Board  of 

Sup'rs  of  Manistee    Countv  (Mich.)  Go    N.  W, 

653. 

105  Mich.  608. 

§   43.    Qualifying   for   office. 
(Mian.:    1  »•)(;.( 

The  provision  of  the  Duluth  charter  that 
'Very  officer  elected  thereunder  shall,  before  en- 
tering upon  the  duties  of  his  office,  subscribe  an 
oath,  and  file  the  same  with  the  city  clerk, 
within  10  days  after  his  election,  must  be  con- 
strued in  subordination  to  the  provision  of  the 
charter   providing   that   the   city   assessor   shall 

fy  in  the  manner  and  discharge  the  duties 
prescribed  by  the  general  law;  so  that  the  city 
assessor  of  Duluth,  complying  with  the  state 
law  in  regard  to  his  qualification,  need  not.  file 
his  oath  with  the  city  clerk.— State  v.  Wadhams 
(Minn.)  07  X.  W.  64. 

04  Minn.  318. 

§  44.    Tennre. 

ta]      (Iowa;     I.VMi.l 

Code.  S  509,  provides  that  a  town,  on  be- 

g  a   city  of  the  second   class,    shall,  at   the 

regular    annual    election    of    municipal     officers. 

t lie  officers  to  which  its  new  grade  entitles 


it.  and  that,  on  their  election  and  qualification, 
the  term  of  any  former  officer  shall  expire.  Prior 
to  1886  mayors  of  second-class  cities  were  eled 
ed  annually.  Act:  21st  Gen.  Assem.  c.  141,  pro- 
vides that  the  terms  of  mayors,  etc.,  of  second- 
class  cities,  should  thereafter  be  two  years,  and 
that  the  first  election  under  the  act  should  be 
held  on  the  first  Monday  in  March,  1887.  llchl, 
that  on  a  town  becoming  a  city  of  the  second 
class  in  an  even-numbered  year,  subsequent  to 
Acts  21st  Gen.  Assem.  c.  141,  and  prior  to  the 
annual  election  in  such  year,  it  was  entitled  to 
i  led  a1  such  annua)  election  a  mayor  for  a  term 
of  two  years.— State  v.  Wymen  (Iowa)  66  N. 
W.  786. 

[b]  (Iowa;    180G.) 

Acts  22d  Gen.  Assem.  c.  1,  provides  that  in 
every  city  containing  30,000  inhabitants  a  board 
of  public  works  shall  be  established,  consisting  of 
two  members,  to  be  appointed  by  the  mayor, 
one  for  a  term  of  two  and  the  other  for  a  term  of 
three  years,  to  hold  office  until  their  successors 
are  duly  appointed  and  qualified;  that  their  suc- 
cessors shall  be  appointed  for  throe  years;  and 
that  the  mayor  shall  fill  all  "vacancies"  in  said 
board  by  appointment.  Held,  that  the  terms  of 
office  began  when  the  first  appointments  were 
made,  and  ended,  one  in  three,  and  the  other  in 
two,  years,  and  the  terms  of  office  of  subsequent 
incumbents  terminated  every  three  years,  dating. 
respectively,  from  the  termination  of  the  term  of 
office  of  the  original  incumbents.— Sherman  v. 
City  of  Des  Moines  (Iowa)  69  N.  W.  410. 

[c]  (Iowa:    1S!>(>.) 

Act  23d  Gen.  Assem.  (March  13,  1890),  for 
the  extension  of  tb?  limits  of  certain  cities  pro- 
vides (section  5),  for  elections  biennially  of  "all 
elective  officers  for  terms  and  in  manner  provided 
by  law  for  cities  of  the  first  class."  that  "said  of- 
ficers" shall  qualify  as  provided  by  law,  and  that 
the  terms  of  office  of  'all  officers  in  office  prior 
to  said  election  shall  cease  and  determine  upon 
the  organization  of  the  new  city  council  so  elect- 
ed"; and  by  section  6  all  acts  anil  parts  of  acts 
inconsistent  with  it  are  repealed.  Bell},  that 
all  these  provisions  apply  only  to  elective  offi- 
cers.— Sherman  v.  City  of  Des  Moines  (Iowa) 
69  N.  \V.  410. 

[d]  (Wis.;    1S97.) 

The  charter  of  Oshkosh  (Laws  1891,  c.  59, 
subc.  4,  {?  9)  provides  for  the  election  by  the 
common  couueii  of  a  constable,  who  shall  hold 
office  for  two  years.  Section  19  declares  that 
any  alderman,  when  elected  by  the  council, 
may  become  a  constable,  but  "when  such  person 
shall  cease  to  be  an  *  *  *  alderman  he  shall 
cease  to  be  a  constable."  77>  V  that,  when  an 
alderman  is  elected  constable,  his  term  extends 
for  two  years  only,  and  expires  within  that  time 
if  he  ceases  to  he  an  alderman.— State  v.  Me- 
Kone   (Wis.)   70   X.   W.   164. 

§  45.    Removal  and  discbarge. 

[a]     (.Mich.:    IMIIt.l 

Under  an  ordinance  providing  that,  when  as- 
sistance is  necessary  in  the  office  of  the  receiver 
of  taxes,  he  shall  apply  to  the  common  council, 
i  and  such  assistants  shall  receive  such  compen- 
I  sation  as  the  common  council  slnr-ll  prescribe, 
an  assistant,  appointed  by  the  receiver  and  con- 
firmed by  the  council,  is  not  an  employe  by  the 
year,  and  the  receiver  has  power  to  discharge 
him. — Osborne  v.  Common  Council  of  City  of 
Detroit  (Mich.)  69  N.  W.  644. 

tb]     (Wis.:   ISO.".) 

Superior  City  Charter  (Laws  1891,  c. 
1241  §  21,  providing  that  "every  officer  elected 
or  appointed  to  any  office,  except  watchmen, 
policemen  and  firemen,"  may  be  removed  h>  a 
vote  of  three-fourths  of  all  the  members  of  the 
council,  when  charges  are  preferred  against 
him.  includes  the  mayor,  notwithstanding  the 
seeming  inconsistency  of  another  clause,  which 
declares  that  "the  mayor  may  suspend  any 
officer  against  whom  charges  have  been  pro 
ferred,    until    the   disposition   of   the    same."  — 
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State  v.  Comm !ouncil  of  City  of  Superior 

64  N.  W.  304,  90  U  ....  612. 

§   46.    By  council. 

[n|     (Neb. i    ivit.) 

Oomp.  St.  L895,  c.  13a,  §5  21,  2S,  providing 
that  tin-  mayor  and  council  ol  a  citj  o 

tor  remoT  ing  officers  of 
such  i  induct,  does  ao1   clothe  the 

council  with  power  to  remove  the  mayor. — 
Stahlhvll  v.  Bauer  (Neb.)  To  \.  \v.  196. 

I  l>|      (WU.I     IS!)."..) 

under  the  power  given  to  the  Su 
riiy  council  bj   its  charter  (Laws  1891,  c.   l-'l 
§  21,  to  hear  and  determine  charges  against  a 
citj  official,  and  remove  him  f(  r  cause,  the  fact 
thai  one  alderman  signed  the  charges  on  which 
the  maj  or  is  to  Ik-  tried,  a  ad  1 1  ler  will 

discharge  the  mayor's  duties  in  ease  the  latter 
is  removed,  does  not  disqualify  such  members 
from  sitting  in   the  case,   nor  render   the   pro- 
ceedings   <  oid.    -  State   v.   ( 'ommon   Com 
City  ol  Superior,  64  N.   \\  .  304,  90  Wis.  612. 

[c]  (WIN.;     1895.) 

The  proceedings  before  the  council  for 
the  removal  of  a  city  official,  under  Superior 
i  ',i>  i  lharter  (Laws  1891,  c.  124)  §  21,  are  not 
invalid  because  the  witnesses  were  sworn  by 
the  chairman  of  the  committee  of  the  whole, 
sit  liny  under  the  authority  of  the  council  for  the 
purpose  of  taking  evidence  on  the  charges,  nor 
because  the  aldermen  •  1  i  •  1  not  take  a  special 
oath. — State  v.  Common  Council  of  City  of  Su- 
perior,  64  N.  W.  :io4,  'JO  Wis.  612. 

[d]  (Wis.;    1805.1 

An  investigation  by  a  city  council  into 
the  official  conduct  of  a  city  officer  is  not  gov- 
erned  by  the  strict  rules  of  criminal  trials  al 
law,  and,  though  the  charge  is  not  drawn  with 
the  precision  of  an  indictment,  it  is  sufficient  if 
it  acquaints  defendant  with  the  substance  of 
the  accusation  against  him.— State  v.  Common 
Council  of  City  of  Superior  (Wis.)  04  N.  W. 
304,  90  Wis.  612. 
£e]     (Wis.:    1895.) 

On  the  trial  of  a  mayor  before  the  city 

council    for   official   misi luct,   it   was   shown 

that  the  chiefs  of  the  fire  and  police  depart- 
ments, with  'he  approval  of  the  mayor,  who 
was,  under  the  charter,  head  of  such  depart- 
ments, solicited  the  firemen  and  policemen  for 
contributions  to  reimburse  the  mayor  for  cam- 
paign expenses,  and  collected  large  sums,  which 
were  turned  over  to  that  official.  Held  to  justi- 
fy the  removal  of  the  mayor  from  office.— State 
v.  Common  Council  of  City  of  Superior  (Wis-) 
64  N.  W.  304,  '.in  Wis.  612. 

§  47.    Compensation. 

[a]  (Minn.!    IS95.) 

One  whose  appointment  as  policeman 
was  invalid  because  of  his  ineligibility  could  not 
collect  his  salary  as  policeman  for  a  period  dur- 
ing which  he  was  not  actually  in  the  office  and 
was  performing  none  of  its  duties. — Yorks  v. 
City  of  St.  Paul  (Minn.)  64  N.  W.  565. 
62  Minn.  250. 

[b]  (Minn.;    1896.) 

Sp.  Laws  1883,  c.  2,  §  13,  relating  to  the 
salary  of  the  city  engineer  of  St.  Paul,  repealed 
all  prior  laws  giving  the  common  council  of 
that  city  power  t . >  reduce  the  salary  of  such  offi- 
cer, and  a  resolution  subsequently  made  by  that 
body  purporting  to  reduce  the  engineer's  salary 
was  consequently  void.  Rundlett  v.  City  of  St. 
Paul  (Minn.)  66  N.  W.  967. 
04  Minn.  223. 

§  48.    — —   Town  marshal, 
la]     (Wis.:    ISO.".) 

Rev.  St.  §  843,  providing  that  a  town 
marshal  shall  receive  from  the  county  "all  nec- 
essary disbursements  actually  made,"  does  not 
entitle  him  to  recover  for  the  use  of  bis  own 
vehicle  in  conveying  prisoners. — McCumber  v. 
W  aukesha  County,  65  N.  W.  51,  91  Wis.  442. 


I  I.  I     (Win.;    1895.) 

\     d ■■  fee  iH  provided    for  the 

written  return  of  Bervice  by  a  to« areh 

is.  subpoenas,  and  venires,  lie  is  entitled 
i.,    no    compensation    therefor.      McCumbi 

County,  65  N.  W*.  51,  '.'1  Wis.  112, 
l<-|     rwia.i    1895.) 

Eli  i    mi  188,  making  it  cornpnl* 
to  render  assists  nee  to  town  ma 

.'.  hen  called  on,  does  not  make 

a  marshal  personally  liable  for  BUCh  B 

and  therefore  he  cannot  rec  iver  hem  the  coun- 
ty for  expendil  111  toting  him 
in  making  McCumber  v.  Waukesha 
County,  65  N.  W.  51,  91   Wis.  4  12. 

§   49.   Recovery  from  county. 

(Mich.:    1805.) 

■  !■  a  city  charter  pre\  iding  that 
officers   when  employed  in  the  service  of  pi 

shall  receive  the  a  po- 

11   who  am  ins  charged  with   of- 

fenses against  the  state,  under  warrants  issued 
by  a  justice  of  the  peace,  is  entitled  to  compen- 

therefor  from  the  county,  11 gh  a  city 

ordinance  6  :e    <''    pay  of  police  officers,  and  he 

has  received  his  full  pay  from  the  city.-  While 
v.   Hoard   of  Snp'rs  of  Manistee  County   (Mich.) 

63  N.  W.  653. 

105  Mich.  008. 

§   50.    Change  of  compensation. 
(Mlcli.i    1895.) 

A  council  empowered  to  fix  the  compen- 
sation of  municipal  officers,  provided  only  that 
the  salary  of  no  officer  shall  be  diminished  dur- 
ing the  term  for  which  he  is  elected  or  appoint- 
ed, may,  alter  appointment  of  an  office) 
before  commencement  of  his  term,  fix  his  salary 
at  less  than  the  amount  received  by  the  u 
bent  for  the  preceding  term. — Wesch  v,  Common 
Council  of  City  of  Detroit  (Mich.)  04  N.  W. 
1051. 


2.  POLICE  DEPARTMENT. 

§   51.    Dismissal  of  policeman. 
(Mich.;    1895.) 

A  city  police  board,  authorized  to  dis- 
miss policemen  summarily  and  on  conviction 
of  misconduct,  on  complaint  for  certain  miscon- 
duct, cannot,  on  acquittal  thereof,  adjudge  the 
policeman  guilty  of  other  misconduct,  and  di- 
rect his  dismissal.  Grant  and  Hooker.  .T.T.. 
dissenting.— Wilkinson  v.  Board  of  Police  Com'rs 
of  City  of  Saginaw  (Mich.)  05  N.  W.  668. 

§   52.    Reinstatement. 

[a]     (Mich.:    1S97.) 

A  police  officer  who  is  improperly  removed 
is  not  entitled  to  be  reinstated,  where  he  is 
regularly  removed  before  he  commences  pro- 
ceedings for  reinstatement. — Michelson  v.  Po- 
lice Com'rs,  etc.,  of  City  of  Saginaw  (Mich.) 
To  N.  W.  142. 

[h]     (Mich.;    1897.) 

Under  the  charter  of  a  city  providing  that 
police  officers  "for  the  time  engaged  in  active 
service"  shall  be  paid,  etc.,  a  police  officer  who 
is  improperly  removed,  and  afterwards  rein- 
stated, is  not  entitled  to  compensation  pending 
reinstatement.— Wilkinson  v.  City  of  Saginaw 
(Mich.)  70  N.  W.  142. 


V.    MARKETS. 

As  nuisance,  see  "Nuisance,"  §  4. 

Exemption  from  taxation,  see  "Taxation,"  §  20. 

§  53.    Necessity. 

(Iowa;    1S95.) 

The  action  of  the  city  council  in  estab- 
lishing a  market  and  weighing  place  under  the 
authority  conferred  by  Code,  §  456,  cannot  be 
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questioned  upon  the  ground  that  there  is  no  ne-  > 
cessity  therefor.— Miller  v.  City  of  Webster  City 
(Iowa)  82  N.  W.  64S. 


VI.  CONTROL  OF  STREETS  AND 
ALLEYS. 

§  54.    Prohibition  of  fast  driving. 

(Minn.;    189S.) 

An  ordinance  prohibiting  driving  on  the 
streets  at  a  greater  rate  of  speed  than  six  miles 
Ti  hour  is,  as  to  members  of  a  salvage  corps,  or- 
ganized under  Gen.  Laws  1S95.  c.  178,  §  1,  for 
the  purpose  of  responding  to  an  alarm  of  fire 
sent  to  their  station  from  the  headquarters  of 
the  fire  department,  unreasonable  and  invalid. — 
State  v.  Sheppard  (Minn.)  07  N.  W.  G2. 
64  Minn.  287. 

§   55.    Use  of  streets  for  railway  purposes 
and  grants  to  railroads. 

[n]     (Minn.;    1S9G.) 

The  "care,  supervision,  and  control"  of 
public  highways  within  the  city  limits  given  the 
common  council  of  St.  Paul  by  the  city  charter 
did  not  authorize  the  council  to  grant  a  rail- 
way company  the  right  to  construct  and  main- 
tain a  freight  house  on  a  public  levee  for  its 
own  use  exclusively. — City  of  St.  Paul  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Minn.)  65  N.  W.  649. 
63  Minn.  330. 

[bj     (Minn.;    1896.) 

The  provision  of  the  St.  Paul  charter 
that  the  common  council  shall  have  authority  to 
grant  the  right  of  way  upon  any  of  the  public 
levees  of  the  city  to  any  railway  company,  on 
such  conditions  as  it  may  prescribe,  did  not  au- 
thorize the  grant  of  the  right  to  use  such  grounds 
as  a  site  for  freight  houses  or  other  buildings. 
— Citv  of  St.  Paul  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  ('Minn. i  c,r,  X.  VV.  049. 
63  Minn.  330. 

[c]     (Minn.;    1S9G.) 

Gen.  St.  1878,  e.  34,  §  47.  providing  that 
if  it  becomes  necessary,  in  the  location  of  any 
part  of  a  railroad,  to  occupy  any  public  way.  it 
shall  be  competent  for  the  municipal  authorities 
and  the  railroad  company  to  agree  on  the  man- 
ner and  conditions  on  which  the  same  may  be 
used,  does  not  authorize  such  authorities  to 
grant  to  a  railroad  company  the  right  to  use 
streets  or  public  ways  as  sites  for  depots,  freight 
houses,  or  other  like  structures.— City  of  St. 
Paul  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.) 
65  N.  W.  649. 

63  Minn.  330. 


VII.    CONTRACTS. 

Bonds,  see  post,  §§  179-184. 

Disregarding  vote  of  people,  see  post,  §  194. 

For  public  improvements,  see  post,  §§  124-126. 

Limitation  of  indebtedness,  see  post,  §§  170, 
171. 

Power  to  convey  city  property,  see  ante,  §  10. 

With  water  company,  see  "Water  Companies," 
§  1. 

Interest  on  claim  for  work  under  sewer  con- 
tract, see  "Interest,"  §  5. 

§   56.    Validity  in  general. 

[a]  (Nick.;    1895.) 

An  order  remanding  a  convicted  felon 
to  the  citv  lockup  to  await  sentence,  being  void, 
cannot  form  the  basis  of  a  contract  to  furnish 
the  convict  board  while  confined  in  that  place. 
—Tucker  v.  Common  Council  of  City  of  Grand 
Rapids  (Mich.)  62  N.  W.  1013. 
Hi4  Mich.  621. 

[b]  (Minn.;    1S95.) 

A  contract  made  by  the  joint  committee 
treated  by  Sp.  Laws  1SS9,  c.  64,  to  take  charge 


of  the  city  hall  and  courthouse  of  the  city  of 
St.  Paul  and  county  of  Ramsey,  for  lighting 
that  building  for  three  years,  was  valid  so  far 
as  executed  by  the  furnishing  of  light. — State  v. 
McCardy  (Minn.)  64  X.  VV.  1133. 
(12  Minn.  509. 

§  57.    Grant  of  special  or  exclusive  privi- 
leges. 
(Neb.:    1895.) 

The  doctrine  that  monopolies  are  odious, 
and  therefore  illegal,  has  reference  to  such  fran- 
chises and  agreements  as  tend  to  restrict  trade, 
and  has  no  application  to  mere  police  regula- 
tions by  a  city  in  the  interest  of  public  health. — 
Coombs  v.  MacDonald,  62  N.  W.  41,  43  Neb. 
632. 

§   58.    Powers  with  regard  to  construction 
of  building. 
(Wis.;   1S95.) 

Under  Laws  1891,  c.  93,  §  10,  giving  the 
board  of  public  works  power,  "by  and  under  the 
direction  of  the  common  council,"  to  enter  into 
contracts  for  the  work  of  constructing  a  library 
and  museum  building,  the  common  council 
should  determine  the  kind  of  building  to  be  con- 
structed, and  procure  plans  therefor. — Koch  v. 
City  of  Milwaukee,  62  N.  W.  91S,  S9  Wis.  220. 

§  59.  Furnishing  water  to  inhabitants- 
Repair  of  pipes. 

(N.  D.;   1894.) 

Where  the  system  of  city  waterworks 
does  not  include  the  lateral  service  pipes,  such 
pipes  are  owned  and  must  be  kept  in  repair  by 
the  persons  who  make  connections,  and  the  city 
is  justified  in  severing  the  connection  on  such 
owner's  refusal  to  pay  the  expenses  of  repair- 
ing a  break  in  a  service  pipe  in  the  street  near 
the  main  pipe,  though  his  water  tax  has  been 
paid  for  a  longer  period. — Jackson  v.  City  of  El- 
lendale  (N.  D.)  61  N.  W.  1030. 
4  N.  D.  47S. 

§  60.  Bond  taken  from  public  contrac- 
tor— Right  of  third  person  to 
sue. 

[a]  (Mich.;    1895.) 

i  >ii"  who  supplies  a  contractor  with  brick 
for  a  public  building  is  not  a  subcontractor,  but 
a  material  man,  and  hence  entitled  to  the  bene- 
fit of  Pub.  Acts  1885,  No.  45,  requiring  a  con- 
tractor on  a  public  building  to  furnish  a  bond 
for  payment  for  materials.  —  Station  v.  Lyon 
(Mich.)'  62  N.  W.  354. 
104  Mich.  249. 

[b]  (Mich.;    1S9G.) 

That  curbstone  was  furnished  a  contract- 
or having  a  contraci  for  the  improvement  of  a 
street  for  a  "lump  sum."  does  not  render  the  per- 
son furnishing  the  material  a  subcontractor  in- 
stead of  material  man.  and  thereby  prevent  his 
recovery  on  the  contractor's  bond,  conditioned  for 
pavment  of  claims  of  material  men. — People  v. 
Powers  (Mich.)  66  N.  W.  215. 

§   61.    Construction  of  contract — For  sew- 
er, 
[a]     (Mich.;    1895.) 

In  a  contract  for  a  sewer,  according  to 
certain  plans,  "from  river  to  north  line  of  S. 
street,"  the  city  agreed  to  pay  for  labor  and 
materials  "the  sum  of  ?14.49  per  lineal  foot." 
The  plans  showed  transverse  sections  through 
the  sewer,  and  such  sections  showed  two  cylin- 
ders, each  6'  8"  in  diameter,  with  concrete  be- 
tween. A  portion  of  the  sewer  was  a  single 
cylinder,  9  feet  in  diameter.  At  the  foot  of 
the  plans  was  noted,  "Length  of  sewer  and 
dock,  2,568  feet,"  giving  different  sizes  of  sev- 
eral cylinders.  Held,  that  the  contract  provided 
for  payment  of  $14.49  per  lineal  foot,  and  that 
each  cylinder  could  not  be  treated  as  a  distinct 
sewer.— Campau  v.  City  of  Detroit  (Mich.)  64 
N.  W.  336. 
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it   Bueh  pi 
public   works  might   direct;    th   t    the 
ations  be  made  to  depth  .  d  on  profile 
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1  b   board  :  and   that   the  contractor  b1 1,1 

■  i  iii. ,ns  in  the  Conn,  dim 
or  materials  directed  in  w  riting  by  such 
Held,  that  did  nut  authorize  any 

substantial  change  in  the  plans  as  to  the  i 

ii  ,,r  the  sewer  by  snch  board  or  I  lie 

su] intendeni    without    the    approval    of    the 

council.    Campau  v    City  of  Detroit  (Mi, 
X.  W.  33(5. 

S   62.    With  gas  company. 

laj     ilunn:    is").-,. i 

A  city  by  ordinance  contracted  to  usd 
gas  furnished  by  plaintiff  foT  LO  years,  provided 
thai  :ii  any  time  after  ::  years  fn.rn  adop- 
tion ni  tin.  ordinance  tie  city  council  might  or- 
der the  discontinuance  of  all  or  any  street  lamps 
within  the  "business  section"  of  the  city,  and 
substitute  electric  lights  therefor  without  liabil- 
ity for  lamps  si,  discontinued,  II, Ul.  that  the 
words  "business  section"  meant  that  part  of 
the  city  which  was  chiefly  devoted  to  business 
purposes  and  in  which  stums,  factories,  offices, 
shops,  and  the  like  predominated,  in  contradis- 
tinction to  those  parts  chiefly  used  for  resident 
iind  dwelling  purposes,  or  which  were  vacant  or 
unoccupied.— Capital  City  Gaslight  Co.  t.  City 
of  Des  Moines  (Iowa)  61  N.  W.  1066. 
93  Iowa,  547. 
[b]     (Iowa;    1805*.) 

A  eity  ordinance  bound  the  city  to  use 
for  lit  ye,,-s  gas  EUrnished  by  plaintiff  for  pub- 
lie  buildings  and  street  lamps,  and  provided 
that,  if  at  any  time  after  3  years  the  city 
council  shall  deem  it  expedient  or  economical 
to  light  the  public  buildings  or  any  portion  of 
flip  business  section  of  the  city  by  electric  light, 
it  •'niay  order  the  discontinuance  of  all  or  any 
of  the  lamps  along  the  streets  in  said  business 
section  or  in  the  public  buildings."  A  further 
clause  provided  that  the  council,  if  it  saw  fit  to 
discontinue  "a  portion  of  the  public  lamps  now 
in  existence1,  may  order  the  same  discontinued 
temporarily  or  permanently,"  without  liability 
therefor.  Hrhl,  that  after  the  three  years  had 
expired  the  city  could  discontinue  any  gas  lamps 
in  the  business  section,  and  substitute  electric 
lights  therefor,  and  that  it  could  discontinue 
lamps  situated  in  any  part  of  the  city,  but  could 
not  discontinue  those  outside  of  the  business 
section,  for  the  purpose  of  substituting  electric 
lights  or  any  other  lcind  of  street  lights.— Cap- 
ital City  Gaslight  Co.  v.  City  of  Des  Moines 
i  Iowa)  61  N.  W.  1060. 
93  Iowa,  547. 

§   63.    Authority   of  city  hall  and   court- 
house committee. 
(Minn.;    1895.) 

The  joint  committee  created  by  Sp.  Laws 
1SS9,  c.  64,  has  entire  charge  of  the  city  hall 
and  courthouse  of  the  city  of  St.  Paul  and 
county  of  Ramsey,  and  has  authority  to  con- 
tract for  heating  and  lighting  the  same.— State 
v.  McCardy  (Minn.)  64  N.  W.  1133 
62  Minn.  509. 

§   64.    Power  of  police  commissioners. 
(Mich.;    1895.) 

A  city  charter  authorized  the  police  com- 
missioners to  provide  for  the  preservation  of  the 
public  peace,  prevention  of  crime,  and  arrest  of 
all  offenders  against  the  city,  hut  provided  that 
they  should  not  incur  any  indebtedness,  nor  en- 
ter into  any  contract  not  included  in  the  esti- 
mate for  the  fiscal  year,  unless  specially  au- 
thorized by  the  council.     It  also  provided   that 


the    board    should    certifj  gainst    the 

city.     Ihld,  thai   the  council  could  d 

not     included    in 

i  imated  y  i  pg  oul 

oi   an   unauthorized  agreement   by  the  cor, 
to  pay   th-  board  of  on,-   u  bo 

'y  in  a  mut  nvicl 

manded  to  the  city  lockup  a 
to  await  said  trial,  so 
tify    thereat.      Tucker   v.    Common   I 
City  o1  Grand  Kapids  |  «ich  I  62  N.  W.  101 

IM    Mi.!, 

$   65.    Ratification  and  estoppel, 
la]      IS.  1).;     is;,.-.., 

Where   a    city   has  not   appropriated    the 

1 "'>'    paid   to   us   treasurer  as   the   purchase 

price  oi   an  unauthorized  Bale  by  the  oil  y 
corks,  held,  that  the  receipt  ,,f  the  n 
treasurer  does  not  estop  the  dry  from  re 
covering  the  property  withonl  repayment  of  Buch 
money.     Huron   Waterwori 
ron    (S.    D.)  62  N.    W.  975;    Myers   v. 
lb]     (S.  I).;    1896.) 

When  a  city  has  not  appropriated  money 
paid  its  treasurer  as  the  price  ,,f  an  unauthorized 
sale  oi  us  waterworks,  the  receipt  tl 
the  treasurer  does  not  estop  the  citj 
covering  the  property  without  repayment  of  the 
money.— Huron  Waterworks  Co.  v.  Citv  0f 
Huron  (S.  D.)  65  N.  \V.  S10. 

£c]      (Wis.;    1MII.-..I 

W  here  the  common  council  had  the 
mal  authority  to  provide  for  the  proi  m 
plans  and  specifications  for  a  building,  it   may 
ratify  the  unauthorized  act  of  another  in  pro- 
curing such   plans,   and   provide   for   i 
reasonable  cost  of  their  procurement.— Koch   v 
City  of  Milwaukee,  62  X.  W.  818,  S9  Wis.  220. 

§  66.  Bids  and  letting  contracts— Adver- 
tising for  bids  and  letting  to  low- 
est bidder. 

[a]  (Midi.;    1S95.) 

The  Saginaw  city  charter  (title  13,  5  3) 
provides  that  the  board  of  public  works  "shall 
advertise  for  proposals  for  the  furnishing  of  ma- 
terial," etc.  i/c/i/,  that  where  the  advertisement 
did  not  appear  until  two  days  after  the  time 
fixed  for  the  first  publication,  but  the  board 
received  the  proposals,  there  was  a  suit 
compliance  with  the  charter.— Duffy  v.  City  of 
Saginaw  (Mich.)  64  N.  W.  581. 

[b]  (Mich. j    1890.) 

Though  a  city  charter  requires  contracts 
to  be  let  to  the  lowest  bidder,  the  lowest  bidder 
under  a  contract  proposed  to  be  let  by  it,  whose 
bid  has  been  rejected,  has  no  right  of  action  at 
law  against  the  city,  to  recover  the  profits  which 
might  have  been  made  had  his  i,i,|  been  ac- 
cepted.—Talbot  Pav.  Co.  v.  City  of  Detroit 
(Mich.)  67  N.  W.  979. 

[c]  (S.  D.;    1896.) 

The  duty  of  county  commissioners  in- 
trusted with  the  letting  of  contract-  for  county 
supplies  to  the  lowest  responsible  bidder  is  no"t 
merely  a  ministerial  one.  but  they  must  care 
fully  consider  the  terms  of  each  bid.  and 
judgment  in  letting  a  contract  cannot  be  con 
trolled  by  mandamus. — In  re  McCain  |S.  D.)  68 
V  W.  163. 

§  67.    Power  to  alter  contracts. 

(Allen.:    1895.) 

The  Detroit  city  charter  provides  that  n  , 
contract  shall   be   made   for  any   public   work, 
unless   approved    by    the   council,    and    all 
tracts  for  public  works,  where  the  ezpens 
ceeds  $200,   shall  be   let  to  the  lowest   bi 
and    authorizes   the   board   of   public   works    to 
contract   with   such   bidder  for  se  ad   to 

supervise    the    construction.     Held,    that 
board,  or  the  superintendent,  has  no  authority, 
without  the  approval   of  the   council,   to   make 
any  material  change  in  the  plans  of  a   sewer 
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contract  made  with  such  city. — Campau  v.  City 
of  Detroit  (Mich.)  04  N.  W.  330. 

S   68.    Recovery     of     nioney     paid     under 
mistake. 

(Minn.;    IS!!."..) 

Wnere  a  contract  for  city  pavmg  pro- 
Tided  that  no  charge  should  be  made  for  extra 
work  except  on  the  order  of  the  engineer  ap- 
proved by  the  council,  and  extra  work  was  per- 
I'linned  without  such  formality!  and  paid  for  by 
the  city  through  mistake  of  the  engineer  in  in- 
cluding it  in  the  number  of  yards  of  paving  laid 
under  the  contract  proper,  the  city  may  recover 
the  excess  so  paid.— Citv  of  Duluth  y.  McDon- 
nell I. Minn. I  63  N.  W.  727. 
01  Minn.  2SS. 

S  69.    Recovery  for  part  performance. 

(Minn.;    1895.) 

Where  a  city  receives  the  benefit  of  a 
part  performance  of  a  contract  by  a  water  com- 
pany to  furnish  water,  with  knowledge  of  non- 
performance of  the  residue,  it  cannot  insist  on 
full  performance  as  a  condition  precedent  to  lia- 
l.ilitv  for  benefits  received.— Sykes  v.  City  of  St. 
Cloud  (Minn.)  62  N.  W.  613. 
60  Minn.  442. 

§   70.    Injunction    against    enforcement. 

(Neb.;    1S95.) 

Where  a  strip  of  ground  surrounding  a 
public  park  was  conveyed  to  the  city  by  owners 
of  land  outside  of  and  abutting  on  the  strip,  on 
■condition  that  the  grantee  should  improve  the 
strip  as  a  street,  and  forever  keep  it  in  repair 
at  its  own  expense,  an  injunction  would  issue  at 
the  instance  of  the  abutting  owners  and  those 
claiming  under  them  to  restrain  the  city  from 
enforcing  against  the  abutting  property  or  the 
owners  thereof  the  cost  of  improving  or  keep- 
ing in  repair  any  part  of  the  street. — City  of 
Omaha  v.  Megeath,  04  N.  W.  1091,  46  Neb. 
502. 


VIII.    LIABILITY  FOR  TORTS  AND 
NEGLECT  OF  DUTY. 

Presentment  of  claim  as  condition  precedent  to 

right  to  sue,  see  post,  §§  197,  198. 
Liability  for  defects  in  bridges,   see  "Bridges," 

§4. 

1.  IN  GENERAL. 

§   71.   Performance  of  governmental  func- 
tions. 

[a]  (Mich.;   1896.) 

The  council  of  a  city,  in  which  a  sewer  was 
needed  to  protect  the  public  health,  granted  to 
plaintiff,  in  writing,  the  right  to  lay  a  sewer  in 
certain  streets,  and  to  connect  the  same  with  the 
premises  of  lot  owners  who  might  contract  with 
him  for  such  connections:  the  work  to  be  done 
under  the  supervision  of  the  city,  but  at  the  gran- 
tee's expense,  and  for  his  private  gain.  After 
the  sewer  was  constructed,  an  ordinance  was 
passed  prohibiting  persons  from  connecting  with 
any  private  sewer  laid  in  the  streets  without  first 
obtaining  permission  from  the  council,  and  plain- 
tiff was  arrested  for  subsequent  violation  of  the 
ordinance.  Held,  that  an  action  at  law  to  recover 
damages  would  not  lie,  the  ordinance  having  been 
passed  and  enforced  by  the  council,  in  the  exercise 
of  its  governmental  power,  but  that  plaintiff's 
remedy  was  by  some  proceeding  to  restrain  in- 
terference with  his  vested  rights. — Stevens  v.  City 
of  Muskegon  (Mich.)  69  X.  W.  227. 

[b]  (Wis.;    1896.) 

A  city  is  not  liable  for  injuries  caused  by 
the  board   of  public   works   in   disposing  of  the 
garbage  from   the  city. — Kuehn  v.  City  of  Mil- 
waukee (Wis.)  65  X.  W.  1030. 
02  Wis.  263. 


§   72.    Acts    of   officers. 
(Minn.:    1S97.) 

A  county  which  authorizes  or  ratifies  an 
unlawful  official  act  of  its  commissioners  is 
liable  for  damages  caused  by  the  act. — Schuss- 
ler  v.  Board  of  Com'rs  of  Hennepin  County 
(Minn.)  70  N.  W.  6. 

§  73.    Wrongful  arrest  or  imprisonment. 
(Minn.;    1895.) 

A  municipal  corporation  is  not  liable  for 

the  wrongful  acts  of  its  police  officers  in  making 
arrests    and    detaining   prisoners. — Gullikson   v. 
McDonald  (Minn.)  04  N.  W.  812. 
62  Minn.  278. 

§  74.    Management    of    drawbridge. 

[a]  (Wis.;    1895.) 

Where  a  city  maintains  a  drawbridge  as 
part  of  a  street,  and  it  fails  to  make  the  bridge 
reasonably  safe  by  providing  barriers  or  lights 
to  prevent  accidents  when  the  draw  is  open,  ic 
is  liable  for  injuries  to  one  using  the  street 
who.  through  the  want  of  such  lights  or  bar- 
riers, walks  into  the  river  while  the  draw  is 
open. — Stephani  v.  Citv  of  Manitowoc  (Wis.)  02 
N.  W.  170,  89  Wis.  467. 

[b]  (Wis.;    1S9.-,.| 

It  is  no  defense  to  an  action  for  injuries 
to  one  by  falling  into  the  river  while  a  draw- 
bridge was  open  that  the  city  employed  a  com- 
petent bridge  tender.— Stephani  v.  City  of  Man- 
itowoc, 62  N.  W.  176,  S9  Wis.  467. 

§   75.    Defective  jail. 
(Minn.;    1S95.) 

A  municipal  corporation  is  not  liable  for 
negligently  maintaining  its  lockup  in  a  defective 
condition,   wherebv   a  prisoner   was   injured. — 
Gullikson  v.  McDonald  (Minn.)  04  N.  W.  812. 
02  Minn.  278. 

§  76.    Tort     committed     in     making     im- 
provements. 
(Mich.:   1895.) 

Where  a  contractor,  in  paving  a  sneet, 
unnecessarily  deposits  earth  upon  an  abutting 
lot,  the  contractor,  and  not  the  city,  is  liable  to 
the  owner  of  the  lot. — Fuller  v.  Citv  of  Grand 
Rapids  (Mich.)  63  N.  W.  530. 
105  Mich.  529. 


2.  DEFECTIVE    STREETS    AND    SIDE- 
WALKS. 

Notice  of  claim  on  account  of  defective  street, 
condition  precedent  to  right  to  sue,  see  post, 
§198. 

§   77.    Degree  of  care  required. 

[a]  (Mich.;   1896.) 

In  an  action  against  a  city  for  injuries 
due  to  a  defective  sidewalk  it  was  not  error  to 
refuse  to  charge  that  a  city  with  300  miles  of 
sidewalk  would  not  be  held  to  as  great  diligence 
in  caring  for  its  walks  as  a  small  village  would 
be. — Moore  v.  City  of  Kalamazoo  (Mich.)  66  N. 
W.  1089. 

[b]  (Minn.:    1S97.) 

A  city  is  under  no  obligation  to  light  its 
streets,  where  they  are  safe  for  travel  the  whole 
width,  unless  the  duty  to  do  so  is  imposed  by 
its  charter.— Mellugh  v.  City  of  St.  Paul 
(Minn.)  70  N.  W.  •".. 

[c]  (Neb.:   1897.) 

An  instruction  that  a  city  must  keep  its 
streets  reasonably  safe  for  travel  by  "all"  per- 
sons is  not  objectionable  as  excluding  the  ques- 
tion of  contributorv  negligence. — City  of  Ord 
v.  Xash  (Neb.)  CO  X.  W.  004. 

[d]  (Neb.;    1S!»7.( 

A  city  must  keep  its  sidewalks  in  a  reason- 
ably safe  condition  for  travel  by  night  as  well 
as  by  day.— City  of  Ord  v.  Xash  (Neb.)  00  X. 
W.  004. 
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I  ••  I     (Neb. i    1897.)  . 

A  city,  by  grading  or  improving  »  portion 
of  11  si :.  |  ,,,.  public  travel  thereon  as- 

sumes Hi.   iii::  ,:  lair.— 

City  of  Ord  \.  Na  h  (Neb.)  69  N.  W.  964. 

IH     (Neb. i    in:. t. i 

s   ' ■"  |    mo  table  care  and 

diligence   in   keeping  a   street  in  a   safe  condi- 
tion   for   travel,   though    the  street    is   not 
Qui  i    i".     the    public.    City    ol    South 

1  '"    '•  Powell  I  Neb.)  7n  N.  \v.  391. 

§   78.    Children  playing  in  street. 
(Micb.;    1895.) 

A  city  is  not  liable  for  injuries  to  a  minor 
of  five  years,  who.  after  climbing  upon  a  plat- 
'  and  playing  with  an 

Hi""  made  by  a  contractor  for  the  i 
onstructing  a  sewer,  where  thai  part  ol  the 
was   closed    against    travel    and    guarded 
against  accident    to  persons  in   I  try   use 

",',"'   :.'.r';.'1'       "  imilton    v.    Citj    of    Detroit 
(Mich.)  63  N.  \\ .  53 1. 
105  Mich.  514. 

§   79.    Negligence  of  abutting   owner. 
|al     (Neb.i    1896.) 

A  city  iiotilifil  a  lot  owner  to  construct  a 
sidewalk  within  a  time  specified,  and  that  in  de- 
fault ol  his  so  doing  it  would  build  the  walk  and 
assess  ti ost  to  the  lot.  The  owner  did  noth- 
ing  within   the   time   specified,   but  afterwards 

without  the  knowledge  of  the  city,  pro, ,k.,i  to 

build  the  walk,  and  for  thai   purpose  deposited 
flagstones  m  the  street.and  leftthem  there  with- 
out signals.  The  night   following,   plainti 
injured  by  coming  in  contact  with  the  obstruc- 
tion.   Held,  thai   the  notice  given   the  owner  to 
build  the  wnlk  was  merely  a  license  to  do  so  in 
the  time  specified;    that  the  owner,  in  the  con- 
struction of  the  walk  after  the  license  had  ex- 
pired, was  not  acting  as  agent,  or  licensee,  but 
«:ls  ■<  mere  trespasser  in  the  streets;  and  Hint 
ns  the  city  had  no  knowledge  that  he  had  done 
anything  towards  constructing  the  walk  before 
tie  injury,  it  was  not  liable.— Davis  v.  Citv  of 
Omaha  (Neb.)  66  N.  W.  859. 
IT  Neb.  836. 


I>  I     (Neb. i    1806.) 

Where  a  city  permit!  a  sidewalk  to  be 
I    beyond   the   sidewalk    lin. 
1  ulrol    then 

to  keep  the  whole  walk  in  repair    ' 

§   81.    Unusual  object  in  street. 

(V  l>.:     imi.-.i 

Ul" "  team  threshing  engine  stand- 

'"-'  '•"  :l  street   if  a  city  is  calculated  to  frighten 
ol  ordinary  gentleni  I  u    tbi 

Grafton  (N.  U.)  go  N.  W. 

5  N.  D.  281. 

i  82.   Ice  and  snow. 
(Hleb.i    1894.) 

A  city  is  not  liable  for  persona]  injuries 
oy  an  obstruction  in  the  street  formed 
by  -n.e.v  thrown  from  the  sidewalk,  together 
with  thai  throw,,  from  the  street  ear  tracks 
'  ''■-  Citj  ..I  Detr.  il  (1885)  23  \  W 
621,  57  Mich.  L58,  followed.  Hutchinson  v. 
1  Ity  Of   liMianli,  61   \.   \V.  279,  1.   12. 

See,  also,  j  ost,  §  84. 
§   83.    Sidewalks. 


ll>]      (Wis.;     IS95.) 

The  mere  fact  that  the  charter  made  it 
the  duly  ol  the  aldermen  of  a  city  to  keep  the 
sidewalk  in  repair,  and  free  from  obstructions 
at  the  expense  of  the  abutting  owner,  in  ease  the 
owner  failed  to  do  so,  did  not  make  such  owner 

62INar^5^Vwis.V5S!y0f0shkOSh(WiS-) 

tc]     (Wis.;    1895.) 

Laws   1891,   c.   160,   subc.  12.   providing 

that  the  council  may  order  the  construction  of 
sidewalks  hy  abutting  owners  (section  11  and 
making  it  the  duty  of  such  owners  to  keep  side- 
walks free  from  obstructions  (section  2),  and 
I  aws  18S9,  c.  471,  providing  that,  where  a  city 
is  liable  for  injuries  from  defective  sidewalks 
any  person  whose  negligence  causes  the  defect 
shall  be  primarily  liable,  do  not  make  a  lot 
owner  primarily  liable  for  injury  caused  bv  de- 
fective sidewalks,  and  he  is  not  a  proper  party 

(Wfe.)  62N° w" 937merS  V-  City  of  Marshfield 
90  "Wis.  59. 

§   80.    What  places  required  to  be  kept  in 
repair, 
ta]     (Mich.;    1896.) 

Where  a  city  assumes  control  and  care  of 
n  walk,  that  the  fee  of  the  soil  over  which  the 
walk  ,s  constructed  is  in  another  will  not  pre- 
vent the  city  from  being  liable  for  personal  in- 
juries caused  hy  a  defect  in  the  wall;  —Will  y 
\  illage  of  Mendon  (Mich.)  66  N.  W.  58. 

£b]      (Mich.;    1896.) 

To  show  that  a  city  has  assumed  cot,;-ol 
or  a  walk  on  private  ground,  evidence  that  i 
witness  repaired  the  walk  for  the  city  is  admis- 
liP'^Tr"  lI]  T-  Village  of  Mendon  (Mich.)  G(J  N. 


[a)     (Iowa;    1895.) 

In  an  action  against  a  city  for  in 
a  by  a  defective  sidewalk,  it  appi 
the  sidewalk  had  been  built  several  yeai 
lore  over  a   disused  .ellar  stairway;    that  the 
stringer  adjoining  the  building  was  ,'h 
si'ln  off;    and   that   the  sidewalk   inclim 
wards  the  street,  which  caused  plan!, 

to  slide  !n,n.  the  building,  and  leavi 
upper  end  without  support.    Several  witm 
thai     the    plank    on     which     pis 
:  been  loose  for  from  several  da 
a  month  before  the  accident;    that  the  na 
it  were  rusted  off;    and  that  it  moved  pel 
hiy  when  stepped  upon.    It  also  appeared   to    I 
the  street  commissioner  had  been  repairing  the 
walk  just  previous  to  the  accident.    Held,  that 
a  hnding  that  the  city  was  negligent  was  proper 
-I.ed-erwood  y.   City  of  Webster  City  (Iowa) 

93  Iowa,  72G. 
[b]     (Mich.;    1896.) 

A  municipality  is  not  responsible  for  per- 
sonal injuries  resulting  solely  from  a  property 
holders  failure  to  construct  a  walk  in  front  of 
his    Premises   as  ordered.      Montgomery      I      .]-- 

Nnw8'221hietart  V'  C'ty  °f  Deta>it  '^Xicli-)  ,;,; 

[e]      (Micb.;    1S96.) 

A  city  is  not  liable  for  an  injury  received 
by  a  person  in  passing  over  a  sidewalk  in 
process  of  construction,  because  it  did  not  placi 
barriers  or  warning  lights  in  the  street,  whi  n 
such  barriers  or  lights  were  properly  placed  by 
the  property  owner  or  contractor.— Wa  I  ker  v 
City  of  Ann  Arbor  (Mich.)  69  N.  W.  87. 
[<1]     (Mich.;    1897.) 

A  barricade  consisting  of  a  plank  laid  up- 
on barrels,  completely  fencing  in  a  shallow  ex- 
cavation  made   in   a   sidewalk    for   temporary 
purposes,  is  a  reasonable  one.— Welsh  v    City 
of  Lansing  (Mich.)  70  N.  W.  129. 
£t>)     (Minn.;    1895.) 
.       Where  the  stringers  of  the  sidewalk  on 
which  plaintiff  was  injured  were  rotten,  and  one 
of   them    rested   on   higher  ground   than   the    i 
maining  three,  which  caused  the  sidewalk  to  be 
unsteady,  and  the  sidewalk  was  in  that  condi- 
tion for  over  a  year,   the  town   was  liable   for 
injuries  received  by  reason  of  the  defects.— Bur- 
rows v.   Village  of  Lake  Crystal  (Minn.)  63  N 
W.  (45. 

Gl  Minn.  357. 
If)     (Neb.;    ls<»7.) 

'1  he  term  ■•sidewalk."  in  its  broadest  sense 
denotes  that  portion  of  the  public  highway  set 
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apart    for   use  of   pedestrians.— City   of   Ord   v. 
Nash  (Neb.)  69  X.  W.  964. 

[B]     (N.  D.:    1S!<5.)  _  . 

One  injured  by  stepping  into  a  hole  in 
the  sidewalk,  made  by  the  sudden  displace- 
ment of  a  loose  plank  by  a  vehicle  which  pass- 
ed as  he  was  about  to  step  on  the  plank,  could 
recover.— Chacey  v.  City  of  Fargo  (N.  D.)  64 
N.  W.  932. 

5  N.  D.  173. 


84. 


Ice  and   snow. 


[n]     down:    1897.) 

Where  snow,  accumulated  on  a  walk  from 
natural  causes,  becomes  uneven,  by  travel,  or 
where  the  walk  is  so  constructed  as  to  dam  up 
melted  snow  flowing  from  adjoining  land,  and 
it  freezes  into  ridges,  a  person  injured  thereon 
while  using  ordinary  care  may  recover  from 
the  city,  if  it  permitted  such  condition  to  exist 
for  an  unreasonable  time  after  the  same  be- 
came known  to  the  authorities,  or  might,  have 
been  known  bv  reasonable  care. — Huston  v. 
City  of  Council  Bluffs  (Iowa)  69  N.  W.  1130. 

[I>]      (Mich.:    1S94.> 

A  city  is  not  liable  for  injuries  caused 
by  a  fall  on  a  sidewalk,  occasioned  by  a  ridge 
of  ice  formed  by  the  tramping,  freezing,  and 
melting  of  snow  until  the  surface  was  uneven. 
-Rolf  v.  Citv  of  Greenville  (Mich.)  61  N.  W.  3. 
102  Mich.  514. 

[cj    (Mich.:   189G.) 

A  city  is  not  liable  for  personal  injuries 
caused  by  ice  on  a  sidewalk,  formed  by  water 
flowing  to  the  ground  about  two  feet  from  the 
walk,  through  a  pipe  extending  from  a  sag  in 
an  eaves  trough  Montgomery  and  Moore.  J.T.. 
dissenting. — Gavett  v.  City  of  Jackson  (Mich.) 
67  N.  W.  517. 

[<1]      (Wis.:    1895.) 

A  city  was  guilty  of  negligence,  in  permit- 
ting ice  and  snow  to  remain  on  a  sidewalk, 
thereby  causing  injury  to  plaintiff,  who  was 
without  contributory  negligence,  when  the  al- 
dermen, whose  duty  it  was  to  keep  the  walk 
clear,  had  knowledge  of  the  defect  before  the 
jurv.— Fife  v.  City  of  Oshkosh  (Wis.)  62  N.  W. 
541,  S9  Wis.  540. 

§   85.    Cross  walks. 

[a]  (Iowa;    1S9G.) 

A  town  may  be  charged  with  negligence  to 
a  pedestrian  who  in  the  dark  steps  from  a  side- 
walk crossing  into  an  excavation  for  water 
mains,  though  the  surface  of  the  crossing  is  not 
defective,  the  excavation  being  close  to  the 
crossing,  and  there  being  no  guard. — Hall  v.  In- 
corporated Town  of  Manson  (Iowa)  68  N.  W. 
922. 

[b]  (Midi.;    1895.) 

A  cross  walk  containing  a  loose  plank,  the 
end  of  which  is  raised  about  two  inches  above  the 
level  of  the  walk,  is  "reasonably  safe."  within 
the  meaning  of  3  How.  Ann.  St.  §  1446e  (Pub. 
Acts  1SS7,  p.  346,  §  31,  which  makes  it  the  duty 
of  municipal  corporations  to  keep  cross  walks  in 
reasonably  safe  condition  for  public  travel:  and 
a  person  injured  by  stumbling  against  such  plank 
cannot  recover.  Montgomery,  J„  dissenting.— 
Weisse  v.  City  of  Detroit  (Mich.)  63  N.  W.  423. 
105  Mich.  482. 

Ic]     (Mich.:    1895.) 

A  gutter  7  to  12  inches  wide,  and  from 
5  to  7  inches  deep,  with  abrupt,  vertical  sides, 
ran  between  the  curb  and  a  cross  walk  at  the 
same  level  as  the  curb.  Such  gutters  at  the 
cross  walks  in  the  city  were  sometimes  covered, 
and  sometimes  uncovered,  it  being  necessary 
to  uncover  them  to  clean  them  when  clogged. 
Hrhl,  in  an  action  by  plaintiff  for  injuries  sus- 
tained from  stepping  into  the  gutter  while  un- 
covered, that  it  was  for  the  jury  to  say  wheth- 
er the  cross  walk  was  reasonably  safe  for  travel. 
— Schrader  v.  City  of  Port  Huron  (Mich.)  63  N. 
W.  964. 


[d]     (Mich.;    189S.) 

A  sidewalk,  on  which  have  been  laid 
lengthwise  two-inch  planks,  to  permit  teams  be- 
ing driven  into  a  lot,  the  ends  of  the  planks  be- 
ing raised  two  inches  above  the  walk,  "is  reason- 
ably safe,"  within  3  How.  Ann.  St.  §  1446e 
(Pub.  Acts  1S87,  p.  346,  §  3),  which  makes  it 
the  duty  of  cities  to  keep  cross  walks  in  such 
condition.  Weisse  v.  City  of  Detroit  (Mich.) 
63  N.  W.  423,  105  Mich.  482,  followed— Yotter 
v.  City  of  Detroit  (Mich.)  64  N.  W.  743. 
See,  also,  ante,  §  82. 

§  86.   Notice. 

[a]     (Iowa;   1890.) 

Notice  to  a  member  of  the  city  council 
of  a  defective  crossing  is  notice  to  the  city. — 
Owen  v.  City  of  Ft.  Dodge  (Iowa)  67  N.  W. 
281. 

[bj     (Iowa;    189G.) 

Where  a  plumber  employed  by  a  lot  owner 
to  repair  a  water  pipe  makes  an  excavation  in 
the  street,  without  any  permit  from  the  city, 
the  officers  of  the  city  having  no  actual  notice 
of  the  excavation,  and  a  person,  about  twilight, 
drives  into  the  excavation,  while  the  laborer  is 
necessarily  absent  for  a  few  minutes,  the  city 
is  not  liable.— Jones  v.  City  of  Clinton  (Iowa) 
69  N.  W.  418. 

[c]     (Mich.;    1S960 

A  recovery  cannot  be  had  for  injuries  re- 
sulting from  a  defective  walk  unless  the  mu- 
nicipal authorities  had  actual  or  constructive 
notice  of  the  defect,  and  neglected  for  a  rea- 
sonable time  thereafter  to  repair  the  walk. — 
Burleson  v.  Village  of  Reading  (Mich.)  68  N.  W. 
294. 


87. 


Constructive  notice. 


[a]  (Iowa;    1895.) 

Where  the  petition  alleged  that  defend- 
ant "had  notice"  of  the  defective  condition  of 
the  sidewalk,  plaintiff  need  not  prove  actual  no- 
tice to  defendant  of  the  defect  if  it  had  existed 
for  such  a  length  of  time  before  the  accident 
that  defendant  should  have  known  of  it. — Hunt 
v.  City  of  Dubuque  (Iowa)  65  N.  W.  319. 

[b]  (Mich.;    1S95.) 

The  court,  after  stating  the  rule  of  pre- 
sumptive notice,  charged  that,  if  the  sidewalk 
inspectors  used  reasonable  diligence,  and  did  not 
discover  any  defects,  then  defendant  had  no 
knowledge,  and  plaintiff  could  not  recover,  but 
that  if  the  inspectors  neglected  their  duties  they 
would  be  liable  for  the  defect.  Held  proper,  as 
bearing  on  the  question  of  notice,  though  neglect 
to  inspect  the  sidewalk  was  not  alleged  in  the 
complaint.  —  Germaine  v.  City  of  Muskegon 
(Mich.)  63  N.  W.  78. 
105  Mich.  '213. 

[c]  (Wis.:   1894.) 

The  existence  of  a  hole  in  a  sidewalk  for 
six  months  affects  the  citv  with  notice  thereof. 
—West  v.  Citv  of  Eau  Claire  (Wis.)  61  N.  W. 
313,  S9  Wis.  31. 

§  88.   Question  for  jury. 

(Mich.;   1895.) 

In  an  action  for  injuries  from  a  defect- 
ive sidewalk,  where  evidence  of  notice  to  the 
village  authorities  of  the  defective  condition 
of  a  walk  between  certain  points  which  in- 
cludes the  defects  causing  the  accident  is  ad- 
missible to  show  notice  to  the  village  authori- 
ties, the  question  whether,  if  they  had  acted 
on  such  notice,  they  would  have  discovered  the 
defects  causing  the  accident,  is  for  the  jury. — 
Strudgeon  v.  Village  of  Sand  Beach  (Mich.)  65 
N.  W.  616. 

§   89.    Negligence   of  traveler. 

[a]     (Iowa:    1S9<>.) 

Though  a  pedestrian  must  use,  in  passing 
along  sidewalks,  his  senses  and  the  care  and  pre- 
caution common  to  persons  of  ordinary  prudence, 
he  is  not  bound,  at  his  peril,  to  discover  every- 


133] 


.ii  [PAL  '  ORPORA  l  IOSS,  \  111.  2. 


M  a  one.    -Barnes     §   90.    


ii  may  I" 
v.  Town  of  51  6  ■     .  u  .  984 

I  P.  |       llniui;     IMMI.l 

One  who  a  street 

Hi'!     V.  Ii  •  bo«  l 

wiili  1 1  on  of  the  i  or  with  the 

ing  an  attempt  to  cross  It,  was 

the  planks,  but  was  h  Id  only  to  ord 
md,  unless  sin-  knew  that  ii  was  in 
|.as-  over  the  walk    was  nol    requi 
another    route.    Owen    v.    City   of    PI 
(Iowa)  67  N.   W    281. 

|.|     (Iowa  l    is;ir..i 

\n     instruction,    in    an    action    fur    injury 
from  slipping  on  a  sidewalk,  that   if  tin 
was  n  more  dangerous   than  ordinary 

streets  and  sidewall 

ordinary   care  plaintiff  could    I  a   this 

condition,  she  was  required  to  use   "mori 
ordinarj   care"  to  ai  oid  I 
mis.    Lnnghammer     v.     City     of     Manchester 
(Iowa)  68  N;  W.  OSS. 

|  il  I      ll<,u:i:     ISIIII.l 

Knowledge  that  a  town  is  laying  water 
mains  does  no1  charge  one  stepping  in  the  dark 
mi, i  an  unguarded  excavation  therefor,  close 
to  a  sidewalk  crossing,  on  which  he  lias  uniler- 
i.ii  i  ii  to  cross  the  street,  with  i  in  nol 

discovering  and  avoiding  the  excavation.  Hall 
v.  Incorporated  Town  of  Manson  (Iowa)  68  N. 
W.  822. 

[e|      (Mich.;    1S05.) 

Defendant  city  had  dug  a  trench  in  the 
middle  of  a  street,  at  which  a  lighted  red  lan- 
tern was  placed.  Plaintiff  was  driving  on  a 
dark  night  at  a  jog  trot,  and  saw  the  lighl  ,li- 
rectly  ahead  of  him,  when  four  or  five  mils 
therefrom,  but  kept  on  at  the  same  gait  until 
within  a  few  feet  of  the  li'_rlit.  when, 
ing  to  turn,  the  wheel  of  his  buggy  fell  in 
trench,  and  plaintiff  was  injured.  Held,  that  he 
was  guilty  of  contributory  negligence.— Smith  v. 
City  of  Jackson  (Mich.)  03  N.  \V.  982. 

[fl      (Midi.:    1N!>7.I 

A  pedestrian  who  attempts  to  cross  a  street 
on  a  dark  night  elsewhere  than  at  a  public 
crossing  is  not  negligent  per  se.  Baker  v.  City 
of  Grand  Rapids  (Mich.)  69  N.  \V.  740. 

lei     (Minn.;    1897.) 

A  city  is  not  liable  for  an  injury  to  a  trav- 
eler going  outside  of  an  unfeneed  street*  the 
whole  of  the  street  being  safe. — McHugh  v. 
City  of  St.  Paul  (Minn.)  70  N.  W.  5. 

[Ill     (N.  D.;    1S95.) 

The  fact  that  a  traveler  noticed  an  ob- 
struction in  the  street  in  time  to  have  turned  off 
on  another  street,  and  that  he  knew  that  his 
horse  sometimes  shied  at  unusual  objects,  did 
not  render  him  guilty  of  contributory  negligence 
in  attempting  to  pass  by  the  obstruction.— Ou- 
verson  v.  City  of  Grafton  (N.  D.)  05  N.  W. 
676. 

5  N.  U.  281. 

[i]     (Wis.:    1894.) 

The  momentary  diversion  of  a  person's 
attention,  while  walking  on  a  sidewalk,  does 
not,  as  matter  of  law,  constitute  contributory 
negligence,  so  as  to  prevent  a  recovery  for 
injuries  due  to  defects  in  the  sidewalk. — West 
v.  City  of  Eau  Claire,  61  N.  W.  313,  S9  Wis. 
31. 

[j]      (Wis.:    1S9G.) 

It  appearing  that,  though  plaintiff  had 
previously  seen  the  defect  in  the  street  which 
caused  his  injuries,  and  had  temporarily  for- 
gotten its  existence  at  the  time  of  the  accident, 
the  defect  was  on  a  main  street  in  a  i 
considerable  size,  it  was  proper  to  charge  that 
a  traveler  on  a  highway  has  a  rigl 
that   the   highway   is   in    a  idition.— Si- 

in, ,mis  v.  City  of  Baraboo  (Wis.)  H7  X.  W.  40. 
1)3  Wis.   I't. 


Xuowledge    of   duiig;er. 
I  ii  I     i  loit  ii  :    1898.) 
Though  one  u 
ing  that  a  plank  i i  out  ol  il 

ilillU- 
•  eif  be  bl  lahly 

ii   Ion  the  right    in  believe,  that  he 

iy  by  'In 

Nichols   v.   Im 

rale I   Tow  n   Of    l.aun  ' ..,   \.    '.'>' 

|l.|     (Iowa  i    18941.) 

To   lend,  i  lilly.   as  • 

tcr  of  law,  of  contribu 

over  a                                     it  must  appear,  uoi 

only  that  he  bad  I  on  of 

the   walk  and   the  im]  over 

ii  als,.  thai  there  w a  r  walk 

111    ha'  ,•   Ii 

i    to    go.    Barn  own    of    Marcus 

(Iowa)  65  N.  W.  984. 
I<l     (Mlehi;    imii.i 

ir  in  juries  ca  used  by  a  de- 
sidewalk,   when-  plaintiff   knew   of   the 
1   was  watching  for  it  when  injured, 
bui   came  i"  it   sooner  than   she 

Id  aol  see  it  on  ai  i  ounl  ol   :  be  nip  it 

,ia ii.  and  stormy,  she  was  no! .  ■  r  of 

law,  guilty  of  contributory  negligence.    Sias  v. 
Village  ol   Reed  City  (Mich.)  'il  X.  W.  502. 
103  Midi.  312. 

[d]     (Midi.:    1895.) 

The  fact  that  a  person  injured  by  a  de- 
sidewalk    knew   of  the  defect    does  not 
show   contributory    negligence,   unless   the  place 
was  so  dangerous  thai  a  prudent  man  would  not 
have    traveled    thei     n     Germaine    v.    City    of 
Muskegon  (Mich.)  63  X.  W.  78. 
105  Mich.  213. 
I ,- 1     (Mich.;    imi.vi 

One  who   goes  on  an   icy  sidewalk   in  the 
daytime,  knowing  it  to  be  dangerous,  cannot  re 

i.ir  injuries  resulting  from  a  fall  t 
—Black  v.   City   of  Manistee   (Mich.)   01   X.    \V. 
868. 

If]     (Mich.;    1S!1(S.) 

One  who,  on  a  dark  night,   goes  upon  an 
elevated  sidewalk,  which  hi    knows  is  guarded 
on   one   side  only.  and.    instead   of   guiding   him- 
self   by    the    railing    on    that    side,    directs    his 
course,  as  he  has  been  accustomed,  bj  what  he 
supposes  is  a  light  in  a  neighboring  house,  but 
which    proves   to   be   another  light,    and    a 
querrtly   falls  off,  cannot  hold   the  city   liable. 
Church  v.   Village  of  Howard  City  (Mich.) 
N.   \V.  051. 

[g]     (Wis.:    1S!«;.| 

That  plaintiff  had  seen  the  defect  in  the 
street  from  which  he  was  injured  a  week  be- 
fore, but  temporarily  forget  its  existence  at 
the  time  of  the  accident,  did  not  constitute  con- 
tributory  negligence  as  a  matter  of  law,  it  ap- 
pealing that  at  the  time  of  the  injury  the  de- 
fect was  not  in  view  of  plaintiff  until  it  was  too 
lute  to  stop  his  horses,  and  was  on  a  a 
in  a  city  of  considerable  size. — Simonds  v.  City 
of  Baraboo  (Wis;)  07  X.  W.  40. 
93  Wis.  40. 

§  91.    Question  for  jury. 

[al     down;    lsnii.i 

Plaintiff  stood  on  a  sidewalk  eight  feet 
wide  in  front  of  an  open  cellarway,  extending 
half  across  the  walk.  While  talking  and 
watching  his  shop,  on  the  apposite  side  of  the 
Street,  he  stepped  back,  to  let  a  person  pass, 
and  tell  into  the  cellar.  Held,  that  whether 
plaintiff,  knowing  of  the  opening,  was  negli- 
gent, was  for  the  jury. — Lichtenberger  v.  In- 
corporated Town  of  Meriden  (Iowa)  0!)  X.  W. 
424. 

[b)     flown;    isf>7.) 

Contributory   negligence  is  a   question   for 

the  jury,  where  plaintiff  came  out  of  a  lighted 

store,  ami,  in  trying  to  cross  a  dark  alley 

side,  stepped  from  the  curb  upon  a  slanting  and 

iproi    wini  wnni  and  broken  cleats 
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thereon, the  top  of  which  commenced  six  inches 
below  the  curb,  which  facts  were  not  known 
to  plaintiff,  though  he  had  Cor  a  long  time  work- 
ed within  a  short  distance  of  the  defect,  and 
knew  that  the  walk  was  above  grade.— Robin- 
..  City  of  Cedar  Rapids  (Iowa)  09  N. 
W.  1004. 

Ic]     (Mich.;   1805.) 

In  an  action  for  injuries  from  a  defective 
sidewalk,  plaintiff  testified  that,  when  the  acci- 
dent occurred,  she  was  exercising  ordinary  care; 
that  she  passed  the  place  every  Sunday,  but 
had  never  noticed  the  defect;  and  by  other  wit- 
nesses proved  that  the  defect  was  an  old  one. 
There  was  evidence  that  it  was  daylight  when 
the  accident  occurred.  Hchl,  that  the  question 
of  contributory  negligence  was  for  the  jury. — 
Mackie  v.  City  of  West  Bay  City  (Mich.)  04  N. 
W.  25. 

§§  92,  93.    Pleading. 

[a]  (Midi.:    1896.) 

In  an  action  against  a  city  for  injuries 
due  to  a  defective  sidewalk,  a  complaint  which 
alleged  that  while  the  plaintiff  was  in  exercise 
of  due  care  her  foot  slipped  into  a  hole  in  the 
sidewalk,  and  in  attempting  to  extricate  it  the 
other  foot  slipped,  resulting  in  injury,  sufficient- 
ly alleges  due  care  in  attempting  to  extricate 
herself.— McKormick  v.  City  of  West  Bay  City 
(Mich.)  GS  N.  W.  148. 

[b]  (Neb.:   1895.) 

A  petition  sufficiently  charges  negligence 
against  a  city  where  it  alleges  that,  in  the  con- 
struction of  a  brick  and  stone  cross  walk  at  one 
of  its  most  frequently  traveled  intersections, 
some  of  the  stones  were  placed  so  that  they  pro- 
jected to  a  height  of  two  inches  above  the  gen- 
eral surface  of  the  walk. — City  of  Aurora  v. 
Cox,  02  N.  W.  66,  43  Neb.  727. 

[c]  (N.  D.;    1895.) 

In  an  action  against  a  city  to  recover 
damages  for  injuries  caused  by  the  negligence 
of  the  city  in  permitting  a  steam  threshing  en- 
gine to  stand  on  a  street,  on  seeing  which  plain- 
tiff's horse  became  momentarily  unmanageable, 
it  was  not  necessary  to  allege  actual  contact 
with  tin*  obstruction. — Ouverson  v.  City  of  Graf- 
ton (N.  D.l  65  N.  W.  676. 
5  N.  D.  281. 
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Averments  as  to  notice. 


[a]  (Mich.;    1895.) 

In  a  complaint  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  an  averment 
that  defendant  we'l  knew,  or  by  the  exercise  of 
reasonable  care  ought  to  have  known,  the  exist- 
ence of  the  defect,  is.  in  the  ahsence  of  a  de- 
murrer, a  sufficient  allegation  that  defendant  had 
notice,  actual  or  presumptive,  of  the  defect.— 
Germaine  v.  City  of  Muskegon  (Mich.)  03  N. 
W.  78. 

105  Mich.  213. 

[b]  (Mich.:    1895.) 

Where  the  declaration  in  an  action  for 
injuries  due  to  a  defective  sidewalk  avers  the 
defective  condition  of  the  walk  of  the  entire 
block  in  which  the  accident  occurred,  the  de- 
fective condition  of  the  entire  walk  is  ail 

ble  to  show  notice  to  the  village  authorities. 
.Strudgeon  v.  Village  of  Sand  Beach  (Mich.)  05 
N.  W.  616. 

§   95.    Evidence. 

[a]     (Iowa;    1S95.) 

Where,  in  an  action  for  injuries  caused 
by  a  defective  sidewalk,  the  construction  of  the 
sidewalk  was  involved,  testimony  as  to  loose 
boards  in  the  walk  other  than  the  one  which 
caused  the  injury,  but.  which  were  in  the  same 
part  of  the  walk,  was  properly  admitted.  — 
Ledgerwood  v.  City  of  Webster  City  (Iowa) 
61   N.   W.   1089. 

03  Iowa,  720. 


[1>]     (Iotto:    1895.) 

It  was  proper  to  allow  a  witness  who 
had  lived  in  the  house  next  to  the  defective 
sidewalk  to  testify  that  she  had  seen  persons 
stumble  on  the  sidewalk,  and  had  seen  a  person 
push  down  a  hoard  thereon. — Hunt  v.  City  of 
Dubuque  (Iowa)  65  N.  W.  319. 
[c]     (Midi.;   1897.) 

One  injured  by  falling  into  a  sewer  opening 
while  crossing  a  street  where  there  was  no  walk 
can  show  that  it  was  customary  for  persons  to 
cross  at  that  place,  and  that  a  path  had  been 
worn  there. — Baker  v.  City  of  Grand  Rapids 
(Mich.)  69  N.  W.  740. 

[dl     (Mich.:    1S07.) 

Plaintiff  may  show  the  condition  of  the  side- 
walk in  the  vicinity  of  the  accident  at  and  prior 
to  the  time  it  occurred. — Canfield  v.  City  of  Jack- 
son (Mich.)  70  N.  W.  444. 
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Admissible  as  showing  notice. 


[a]     (Iowa:    1895.) 

It  was  p'oper  to  allow  a  witness  who  had 
lived  in  the  house  next  to  the  defective  sidewalk 
to  describe  its  defective  condition  the  year  be- 
fore the  accident,  and  to  state  that  it  was  sub- 
stantially unchanged  about  the  time  of  the  ac- 
cident, to  show  notice. — Hunt  v.  City  of  Du- 
buque (Iowa)  65  N.  W.  319. 

[bj     (Iowa*    1896.) 

In  an  action  for  personal  injuries  caused  by 
a  defective  walk  it  is  competent  to  show  that 
the  walk  was  old,  and  in  bad  condition,  as  tend- 
ing to  show  that  the  officers  of  defendant  charged 
with  the  duty  of  keeping  the  sidewalks  in  good 
condition  would  have  known  of  the  defect  in 
question  by  the  exercise  of  ordinary  diligence. — 
Lorig  v.  City  of  Davenport  (Iowa)  08  N.  W. 
717. 

£c]     (Mich.:    1895.) 

In  an  action  for  injuries  from  a  defective 
sidewalk,  notice  to  the  village  authorities  that 
the  walk  from  the  schoolhouse  to  the  village, 
which  included  the  walk  on  which  the  accident 
occurred,  was  defective,  is  admissible  to  show 
notice.  —  Strudgeon  v.  Village  of  Sand  Beach 
(Mich.)  65  N.  W.  616. 

[d]  (Mich.;    1896.) 

In  an  action  against  a  city  for  personal 
injuries  caused  by  a  fall  due  to  the  tipping  of  a 
plank  in  a  sidewalk,  evidence  of  the  general  had 
condition  of  the  walk  near  to  the  plank  by  which 
plaintiff  was  thrown  is  admissible  to  show  no- 
tice to  the  city  of  the  defect.— Will  v.  Village  of 
Mendon  (Mich.)  66  N.  W.  58. 

[e]  (Mich.:   1896.) 

In  an  action  against  a  city  for  injuries 
due  to  a  defective  sidewalk,  evidence  of  other 
defects  in  the  immediate  vicinity  is  admissible 
to  show  notice  to  the  defendant.— Moore  v.  City 
of  Kalamazoo  (Mich.)  66  N.  W.  10S9. 

[f]  (Mich.;    1896.) 

Evidence  that  others  slinped  into  the 
same  or  other  holes  in  the  sidewalk  in  the  vicini- 
ty was  admissible  as  hearing  on  the  question  of 
notice. — Moore  v.  City  of  Kalamazoo  (Mich.)  06 
N.  W.  10S9 

[g]  (Minn.;    1895.) 

In  an  action  against  a  city  for  injuries 
received  on  a  defective  sidewalk,  evidence  of 
other  accidents  caused  by  the  same  defect  prior 
to  the  time  of  plaintiff's  injury  is  competent  on 
the  question  of  notice  to  defendant  of  the  de- 
fect.— Burrows  v.  Village  of  Lake  Crystal 
(Minn.)  63  X.  W.  745. 
01  Minn.  357. 

[h]     (Minn.;    1895.) 

In  an  action  for  injuries  resulting  from 
a  defective  sidewalk,  where  it  appears  that  plain- 
tiff had  knowledge  of  the  defect,  to  rebut  the 
inference  of  contributory  negligence  in  not  going 
to  his  destination  in  some  other  way,  evidence 
that  plaintiff  knew  thai  the  sidewalk  on  the 
opposite  side  of  the  street   was  dangerous  is  ad- 
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ah  v.   Village  of  Lake  ( 
(Mil  n  I  a  I  n    w    745 
61  M  inn.  857. 

HI     <V  !>.;    is:>.,.. 

I!  was  competent  to  show  that  tn 

walk    at    the   plai  ] 

in  a  dilapid  i 

con  tructivi    oo1 E  the 

defect  by  the  city. — Ohacey  v.  City  of  Fargo  (N. 
D.)  64  V  W.  932. 
5  N.  I).  17.1. 

§   97.   Sufficiency. 

(Wla.i    1884.) 

that  plaintiff's  foot,  after  slip- 
ping "ii  ice  <ui  the  si.1,  as  held  fast  until 
she  had  fallen  and  her  ankle  was  broken,  and 
that  at  the  place  of  the  accident,  near  o 
..!'  ice,  there  was  a  hole  in  the  sidewalk,  war- 
rants a  finding  that  plaintiff's  injuries  were 
caused  by  reason  of  her  Eoot  catching  in  the 
hole.  West  v.  City  of  Eaa  Olaire  (Wis.)  61  N. 
\V.  313,  89  Wis.  31. 

§   98.    Limit  of  recovery. 

(WlB.i     1895.) 

I't  Laws  1885,  c.  454,  providing  that 
damages  in  an  action  against  a  city  for  in- 
juries resulting  from  defective  highways  shall 

in    no    cas KCeuJ    $5,000,    and    Laws    1889,    c. 

471,  providing  that  a  city  may  be  joined  with 
the  person  primarily  liable  for  an  injury  result- 
ins  from  a  dofcetive  street,  and.  if  found  liable, 
tmt  not  primarily  liable,  judgment  may  he  en- 
tered "for  the  amount  stated  in  the  verdict  or 
finding  against  all  the  defendants  against  whom 
the  verdict  shall  he  found  or  the  finding  shall 
l.e  made,"  when  construed  together,  recovery 
in  an  action  where  the  city  is  joined  with  the 
defendant  primarily  liable  cannot  exceed  $5,000. 
Raymond  v.  Keseberg  (Wis.)  64  N.  W.  861. 
!>1   -Wis.   101. 

§  99.    Instructions, 
[ul      down;    1S!>I>.) 

Error  cannot  be  predicated  of  an  instruc- 
tion in  allien  lor  injury  from  slipping  on  a  side- 
walk: "If  yen  find  that  the  injury  *  *  * 
was  produced  by  two  causes,  namely,  the  slant 
of  the  step.  *  *  *  and  a  coating  of  ice  there- 
in!, the  result  of  the  storm  of  tile  night  before, 
the  latter  being  a  cause  for  which  no  one  was 
iisible,  *  *  *  plaintiff  cannot  recover, 
unless  she  has  shown  *  *  *  that  the  slant 
of  the  ste;>  was  the  real  cause  of  the  injury,  anil 
but  for  which  it  would  not  have  happened; 
neither  can  a  recovery  he  had  if  it  is  equally  as 
probable  that  the  injury  came  from  the  one 
cause  as  from  the  other." — Langhammer  v.  City 
of  Manchester  (Iowa)  6S  N.  W.  688. 
[1»]     (Iowa;    1S97.) 

An  objection  to  an  instruction  that  it  fixed 
a  liability  on  the  defendant  city  for  injury  caus- 
ed by  enow  on  a  sidewalk  without  reference  to 
whether  the  city  had  had  a  reasonable  time 
within  which  to  remove  the  snow,  was  cured  by 
an  instruction  that  the  city  was  not  negligent 
if  snow  had  fallen  so  short  a  time  before  the 
accident  that  with  ordinary  care  it  could  not 
have  been  removed  in  time  to  have  avoided  the 
injury.— Robinson  v.  City  of  Cedar  Rapids 
(Iowa)  69  X.  W.  1064. 

IcJ     (Mich.;    1S96.) 

In  an  action  against  a  city  for  injuries 
due  to  a  defective  sidewalk,  where  it  appeared 
that  a  member  of  the  street  committee  of  the 
city  learned  of  the  defect  the  afternoon  before 
the  accident,  and  that  evening  notified  the  street 
commissioner  to  repair  it,  an  instruction  that, 
while  it  was  not  his  duty  to  repair  it  himself, 
it  was  his  duty  to  give  notice  to  the  proper  city 
authorities,  whose  duty  it  was  to  repair  with 
reasonable  promptness,  was  misleading,  as  tend- 
ing to  give  the  jury  to  understand  that  it  was 
his  duty  to  drop  his  own  business,  and  notify 
the  eity  at  once. — McKormick  v.  City  of  West 
Bay  City  (Mich.)  68  N.  W.  14S. 


(.11    (Neb.i    18041.) 

i.  t   a  eity  to  recover 

0^    having    a 
I    night    without    guards,   it 

proper  to   n  ct    that,   if  tie 

of   the   eity   pli I    a    proper   barricade 

around  t  he  manhole,  tl  .  oiild 

I plaintiff  to  show    that   some  emplo 

the  en  i   tl,,-   barricade,   where  then- 

was  no  evidence  that  a  barricade  had  ever  been 
remove, I.  I'm  ,,i  Omaha  v.  Coombe  (Neb.)  67 
.\.   W.  885. 

48  Neb.  879. 

[e  I     '  «  is.;    1800.) 

\      arge  that  the  dntv  of  defendant  city 

feci  in  its  sidewalk  was  greater 

than  that  of  an  ordinary  observer  was  proper 
where  it  was  also  that  defendant  was 

not    liable    for    In  -    unless    it    knew    of 

them    or   by    reasonable    diligence   could    have 
i  of  them.     Lyman  v.  City  of  Green  Bay 
65  X.  W.  167,  '.it   Wis.  488. 

I   100.   As  to  notice. 

(Ml oh. I    isnii.i 

1  ii  .in d  for  persona]  inj 

by  a  defective  sidewalk,  an  instruction  th 
there  wi     a  hote  in  the  sidewalk  thai  rei 

it  out  of  re one  to  sb 

months  prior  to  the  injury,  and  the  hole  was 
BUCh  as  would  naturally  arrest   the  attention  of 
a  person  passing  by,  then  the  eity  would  be  pre- 
sumed to  have  had  notice,  is  not  ground   fi 
versal,    as   determining,   as  a    matter   of    law 
wd.at  was  reasonable  notice,  where  the  instruc- 
tion that,  before  plaintiff  can  recover,  she  must 
show  that  the  defendant,  after  constructivi 
tice  ol  said  bole,  has  had  sufficient  time  to  put 
the  same  in  repair,  and  neglected  >,  is  al- 

so given. — Mulliken  v.  City  of  Corunna  i.Mich.) 
i;.s  .v  W.  141. 

§   101.    Sufficiency  of  findings  to  support 
judgment. 

(Wis.;    1895.) 

In  an  action  against  a  city  for  injuries 
from  a  defective  sidewalk,  a  verdict  for  plain- 
tiff will  not  be  set  aside  because  the  jury  tailed 
to  find  that  defendant  had  notice  of  the  defect 
a  sufficient  time  to  repair  the  same,  where  de- 
fendant did  not  request  such  a  tin, ling  and  the 
facts  would  have  justified  it.— Lyman  v.  City  of 
Green  Bay,  05  X.  W.  107,  91  Wis.  1SS. 


3.  DUTIES  WITH  REFEREXCE  TO  SEW- 
ERS AND  DRA1XS. 

§   102.    Duties    with    regard    to    surface 
water. 

[a]      (Nel>  :    1890.) 

A  city  is  not  liable  to  an  abutting  prop- 
erty owner  for  damages  done  through  deflecting 
surface  water  by  erecting  an  embankment  in  a 
street,  in  the  absence  of  negligence  in  the  man- 
ner of  erecting  the  same.— City  of  Kearney  v. 
Themanson  (Xeb.)  60  X.  W.  996. 
4S  Xeb.  74. 

lb]     (Neb.;    1S96.) 

A  city  is  liable  for  the  death  of  a  child 
drowned  through  falling  from  a  section  of  side- 
walk which  he  was  using  as  a  raft  on  a  pond  of 
water  which  accumulated  over  a  street  as  a  re- 
sult of  the  city's  negligence  in  grading  the  street 
and  constructing  a  storm  sewer. — City  of  Omaha 
v.  Richards  (Xeb.)  68  N.  W.  528. 

[c]     (Neb.:   189«.)  ,      „      _      m     . 

The  liabilitv  of  a  city  for  the  death  of  a  boy 
who  was  drowned  through  falling  from  a 
tion  of  sidewalk  which  he  was  using  as  a  raft 
on  a  pond  of  water  which  accumulated  over  a 
street  and  adjacent  private  property,  is  not  af- 
fected by  the  fact  that  the  drowning  took  place 
over  the  private  property.— City  of  Omaha  v. 
Richards  (Xeb.)  OS  X.  W.  528. 
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§   103.    Overflow  from  drain. 

(Wis.:    1896.)  , 

Where  an  old  drain,  which  had  been  con- 
structed in  part  by  public  authority,  and  oyer 
which  some  control  was  exercised  by  the  City, 
was  closed  up  bv  the  construction  of  a  new 
sewer  at  a  point  below  plaintiff's  property,  and 
there  was  reasonable  ground  to  expect  sew- 
age,  after  having  been  collected  in  the  old 
drain    by  the  closing  up  of  the  outlet,   would 

II 1  plaintiff's  property,  the  city  was  liable.- 

Schroeder  v.  City  of  Baraboo  (Wis.)  6<  N.  W. 
27. 

93  Wis.  95. 

|   104.    Defective    and    overflowing    sew- 
ers. 

tal     (Ioirn:    1896.) 

In  an  action  by  an  owner  of  property  flood- 
ed with  surface  water  as  a  result  of  the  alleged 
insufficiency  of  street  drains,  where  defendant  city 
claimed  that  the  overflow  was  caused  by  the  tem- 
porary clogging  of  catch  basins  during  a  severe 
storm,  it  was  error  to  refuse  to  charge  that,  if 
the  clogging  was  the  proximate  cause  of  the  over- 
flow, and  the  city  was  not  negligent  in  the  con- 
struction of  the  catch  basins,  it  would  not  be  Ha- 
lite, unless  it  had  had  sufficient  notice  of  the  clog- 
ginc  to  enable  it  to  remove  the  material  from  the 
basin  before  the  overflow  occurred. — Knostman 
&  Petersen  Furniture  Co.  v.  City  of  Davenport 
(Iowa)  68  N.  W.  887. 

[bl     (Iowa:    1896.)  ,  . 

The  fact  that  a  city,  after  notice  that  drams 
constructed  by  it  *o  carry  off  street  surface  wa- 
ter are  insufficient,  fails  to  use  ordiuary  diligence 
to  make  suih  changes  as  appear  reasonably  neces- 
sary to  make  the  drains  serve  the  purpose  in- 
tended, does  not  render  the  city  liable  for  the  re- 
sulting overflow  of  private  property,  where  it 
did  not  accelerate  the  flow  of  tie  water,  or  collect 
the  same,  and  discharge  it  on  such  property  oth- 
erwise than  it  would  naturally  have  been  dis- 
charged thereon,  and  it  was  not  negligent  either 
in  devising  or  in  adopting  the  plan  of  the  drains. 
— Knostmac  &  Petersen  Furniture  Co.  T.  City 
of  Davenport  (Iowa)  08  N.  W.  887. 

[c]  (Iowa:   1896.) 

An  owner  of  property  below  the  level  of 
the  street  on  which  it  abuts  cannot  recover  for 
the  overflowing  of  the  .;anie  by  surface  water  as 
a  result  of  insufficiency  of  street  drains,  if  the 
overflow  would  not  have  occurred  had  his  land 
been  filled  so  as  to  be  on  a  level  with  the  street. 
— Knostman  &  Petersen  Furniture  Co.  v.  City 
of  Davenport  (Iowa)  68  N.  W.  887. 

[d]  (Mich.;   1897.) 

A  city,  whose  duty  it  is  to  construct  a 
sewer,  cannot  escape  liability  for  injury  to  a 
pedestrian  who  falls  into  an  unguarded  catch 
basin  during  the  construction  of  the  sewer  by 
a  contractor,  on  the  ground  that  it  received  no 
notice  of  failure  to  guard  the  opening.— Baker 
v.  City  of  Grand  Rapids  (Mich.)  69  N.  W.  740. 

[el     (Mich.:    1897.) 

The  construction  of  a  sewer  is  a  private 
municipal  enterprise,  for  the  negligent  control 
of  which  the  city  will  be  liable,  under  a  char- 
ter providing  for  a  revenue  from  its  use. — Os- 
trander  v.  City  of  Lansing  (Mich.)  70  N.  W. 
332. 

|f]      (Minn.:    1S94.) 

A  city  is  not  required  to  exercise  ex- 
traordinary care  to  keep  its  sewers  in  repair. — 
Netzer  v.  City  of  Crookston  (Minn.)  61  A'.  W. 
21. 

59  Minn.  244. 

Is]     (Minn.;   ls<>4.) 

Whore  a  city  has  built  a  sewer  partly  on 
private  property,  it  is  no  excuse,  for  failing  to 
repair  the  same,  that  it  has  no  right  to  go  on 
such  property  to  make  repairs. — Netzer  y.  City 
of  Crookston  (Minn.)  61  N.  W.  21. 
59  Minn.  244. 


§   105.    Connecting  with  private  sewer. 

(Wis.:   ]S9.".> 

A  city  is  not  liable  for  injuries  to  prop- 
erty of  an  owner  of  a  private  sewer,  caused  by 
the  negligence  of  the  board  of  public  works  in 
reconnecting  such  private  sewer  with  the  main 
sewer  after  the  lowering  of  the  latter.— Streiff 
v.  City  of  Milwaukee,  61  N.  W.  770,  S9  Wis. 
21S. 

§   106.    Obstrnction   of  water  conrse. 

[a]  (Neb.:   189.-..) 

A  city  which  grades  its  streets  m  such  a 
negligent  manner  that  a  natural  water  course 
is  obstructed  anil  dammed  up,  and  fails  to  pro- 
vide outlets  for  the  water,  is  liable  to  a  property 
owner  for  resulting  injuries  to  his  land. — City 
of  Beatrice  v.  Leary  (^eb.)  63  N.  W.  370. 
45  Neb.  149. 
lb]     (\el>.;    1895.) 

A  city  is  not  liable  for  damages  resulting 
from  the  overflow  of  a  lot  caused  by  the  owner 
of  an  adjacent  lot  obstructing  a  water  course 
in  making  his  lot  conform  to  street  grade. — City 
of  Beatrice  v.  Knight  (Neb.)  63  N.  W.  838. 
45  Neb.  540. 

§   107.    Lack  of  fnnds  to  niake  repairs. 
(Minn.;    1894.) 

In  an  action  for  damages  from  a  defect- 
ive sewer,  a  defense  that  the  city  is  financially 
unable  to  repair  the  same  must  be  pleaded. — 
Xetzer  v.  City  of  Crookston  (Minn.)  61  N.  W. 
21. 

59  Minn.  244. 

§   108.    Question  for  jnry. 
[al     (Mich.;    ]S97.) 

Whether  a  sewer  opening  was  properly 
lighted  was  .a  question  for  the  jury,  where  wit- 
nesses testified  that,  immediately  after  the  ac- 
cident, they  tried  to  light  and  keep  lighted  the 
lantern  left  there  by  the  workmen,  but  failed. 
—Baker  v.  City  of  Grand  Rapids  (Mich,)  69  N. 
W.  740. 

[b]  (Neb.;   1896.) 

Whether  a  boy  10  years  old,  who  was 
drowned  through  failing  from  a  section  of  side- 
walk which  heVas  using  as  a  raft  on  a  pond  of 
water  which  accumulated  over  a  street,  was 
guilty  of  contributory  negligence,  is  a  question 
for  the  jury.— City  of  Omaha  v.  Richards  (Neb.) 
6S  N.  W.  528. 


IX.    PUBLIC  IMPROVEMENTS. 

Liability  for  torts  committed  In  making,  see 
ante,  §  76. 

Due  process  of  law  as  to  assessments,  see  "Con- 
stitutional Law,"  §  43. 

Judicial  notice  of  acts  providing  for  public  build- 
ings, see  "Evidence,"  §  4. 


1.  IN  GENERAL. 

§   109.    Necessity. 

[a]  (Iowa:    1897.) 

The  necessity  for  the  paving  of  a  street 
is  not  to  be  determined  solely  by  the  question  of 
benefit  to  abutting  property,  but  from  all  the 
circumstances,  including  the  use  made  of  the 
street  by  the  public  generally.— Dewey  v.  City 
of  Des  Moines  (Iowa)  70  N.  \V.  605. 

[b]  (Iowa;    1897.) 

The  power  to  determine  the  necessity  for 
improving  streets,  invested  in  a  municipal  body, 
is  exclusive,  and  cannot  be  reviewed,  when  made 
within  the  authority  given,  and  without  fraud 
or  oppression. — Dewey  v.  City  of  Des  Moines 
(Iowa)  70  N.  W.  606, 

[c]  (Mich.;    is:c,.| 

When  the  power  exists  to  repave  a  street 
once  paved  at  the  expense  of  a  city  and  adjoin- 
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n: 


ing   landowners,    the  Ity    la 

with  the  counc 

tud.    Shiromona 
v.  City  ..i  s  ,   inaw  (Mich.)  62  N.  W. 
KM  Mich.    ■'  I 

S   HO.    Power  to  make. 
(Mlch.g    180.1.) 

..  .i   68   [eel 
which  an  wide  was 

i 

of  the  roadway,  to  its  lull  height,  ami  a  plank 
i !  ■  space   betw .•.•n    i b 
A fterwi  i  I  tin'  l"i  in  plain- 

tiff, excepting  the  rigb.1  >>i   i 

ward  -  I  wide.     No- 

e  tin'  wall,  which 

to  do.    'l under 

the  city,  removed  tfa  placed 

them   upon   plaintiff's  -  wall. 

and  pa\  ed  above  it.    Held,  thai  the  city  v 
.    ion      Puller   v.   City  of   I 
Rapids  m 

lie,  Mi.h.  529. 

S    111.    Improvement   of   street. 

till     down:   IN!).".) 

\\  I  ere  a  city  lays  out  a  street 
ii   I'm-  ::.",  yeais,  ami  the  abutting  owners 
improve  their  land,  the  improvements  cot 
ing  for  iiu  years  to  die  line  <>i  the  street  as  laid 
.ut.    the  city    will  be  enjoined   from   chi 
the    line   of  'the   street   so   as    to    interfere    with 
such  improvements,  en  the  claim  thai   the  line 
as  established   was  not  the  proper  o 
there  is  a  substantial  variance  from  the  legally 
established   line.     Helashinutt  v.   City  of  Oska- 
loosa  (Iowa)  62  X.  W.  16. 

[1»]     (Mich.;    1894.) 

The  provision  of  the  Detroit  city  char- 
ter that  water  and  gas  pipes  shall  he  laid  at 
hast  one  year  before  a  street  shall  be  ordered 
•  I,  paved  is  invalid,  as  being  inconsistent 
with  the  general  power  given  to  the  city  coun- 
cil in  regard  to  paving  streets,  the  laying  of 
water  pipes  being  in  the  control  of  the  water 
beard,  and  the  hiving  of  gas  pipes  being  done 
by  private  corporations. — Goodwillie  v.  City  of 
Detroit  (Mich.)  CI  X.  \V.  r>2b. 
103  Mich.  283. 

tc]     (Hie!).:    1894.) 

The  Detroit  city  charter  (section  188) 
provides  that  the  common  council  shall  not  in 
any  one  year  enter  into  contracts  for  pav'ng 
..f  streets  "the  cost  of  which  shall  exceed  $200, 
noil,  except  on  petition  of  the  abutting  proper- 
ty owners."  When  such  section  was  original- 
ly adopted,  the  cost  of  paving  and  repaying  was 
assessed  against  the  property  owners.  It  was 
afterwards  provided  that  the  cost  of  repaying 
should  be  paid  out  of  the  repairing  fund,  and 
that  the  cost  of  paving  intersections  should  bo 
paid  out  of  the  general  road  fund.  There  is 
no  provision  in  the  charter  for  repaying  by  pe- 
tition. Held,  that  section  1SS  refers  only  to 
,  ontracts  the  cost  of  which  is  Jo  be  paid  for  by 
special  assessments. — Goodwillie  v.  City  of  De- 
troit (Mich  i  61  X.  W.  526. 
in:;  Mich.  283. 

[ill     (Neb.:    is'iT.) 

The  county  and  city  have  concurrent  ju- 
risdiction to  improve  a  street,  one-half  of  which 
lies  outside  tin"  city  limits,  but  within  the  roun- 
ty.— County  of  Douglas  v.  Taylor  (Neb.)  70  X. 
\V.  27. 

[e]     (Neb  :    TS97.1 

Comp.  St.  c.  7S.  §  la.  providing  that  n 
county  in  which  a  metropolitan  city  is  situated 
may  pay  a  part  of  the  cost  of  improving,  within 
the  corporate  limits,  a  street  hading  into  such 
city,  authorizes  the  county  to  make  such  im- 
provements through  its  own  agents  and  with 
its  own  machinery. — County  of  Douglas  v. -Tay- 
lor (Xeb.)  70  X.  W.  27. 


§   112. 


Sewers. 


The  righl 
certain    othel    designated    inipn  and 

menu  therefor,  confi  llageu 

under  general  chattel 

11.    2.",,    is,    by    section    '■'-'''.    mail.-    up 

iiu l  cm!,  i-  1 1.,   pi 

i  h    "intend" 

provi  ii.'  ai i,  and 

i,i  ivate  i" 
i,'."  ,,f  tin-  designated   im 
:i2i    authorizes   th 

il   the 
i   on   villages  by  sal 

sewers   ami    Ice 

villages  by  sc  lion  802 

bv  section  b27.    Dietz  v.  City  of  Neenah  I 

65  X.  W.  500. 

|   113.    Property   taken   for  street. 

(Hich. i   imi.-.i 

In   .a    proeeedii  reet,   it  is 

not    i SSary    that    I ;  of    a    pub 

the   pro;. 

tten  v.  City  of  Detroit  (Mich.)  64 
X.  \Y.  579. 

§   114.    Change    of    plan    for    Improving 
street. 
(Mich.;    is'it,.  i 

The  resolution  of  a  common  council,  de- 
claring  the  paving  of  a  street  be  'o  be 

public   improvement,   was  silent  as 
to  the  wi'ii!    o  '    idway.    Th 

of  the  board  i  I   works.   ; 

.1  :i  i-'uiiu aj   38  feel   wide,  thi 
!  I  roadway.      Before  the  letting   ol 
tract,    new    plans    wire    hied    showing    that    the 

iy  was  to  be  42  feet  wide.     Held,  ti 
change  of  width  did  not  vitiate  the  i 
—Fuller  v.  City  of  Grand  Rapids  (Midi.)  03  N. 
\Y.  530. 

105  Mich.  529. 

§    115.    Repaying. 
(Mich.:    1895.) 

When  it  is  proposed  to  reimprove  a  street 
which  had  been  once  improved  at  the  expense  of 
the  city  and  private  property,  the  city  authori- 
ties may  remove  the  old  material,  and  use  it  on 
other  streets,  especially  when  it  would  have 
been  impossible  to  a  [portion  the  value  of  such 
material,  and  when  it  appears  affirmatively  that 
the  cost  of  reimprovement  was  not  affected  by 
the  removal.  —  Shiinmons  v.  City  of  .Saginaw 
(Mich.)  62  X.  W.  725. 
104  Mich.  511. 

§    116.   Liability   of  city. 

(Mich.:    1S97.) 

The  removal  of  the  pavement.  40  feet  in 
width,  through  the  center  of  a  Street  200  teel 
wide,  and  the  paving  of  a  roadwaj  2.",  foot  wide 
along  each  side  of  the  street  instead,  constit 
a  repaying  within  a  charter  provision  making 
the  cost  of  repaying  payable  by  the  city,  and 
uot  by  abutting  i  Dickinson  v.  Citv  of 

Detroit    (Mich.)   69    X.    W.    728. 

§    117.    Abntting     owner     resisting     pay- 
ment of  bonds. 

la]     (Mich.:    1895.) 

Where  a  city  was  authorized  to  issue 
bonds  to  pay  a  certain  percentage  of  a  paving 
assessment,  the  abutting  owners  cannot  com- 
plain of  the  illegality  of  the  bonds  because  the 
city,  in  addition  thereto,  paid  its  proportionate 
share  on  frontage  owned  bv  it. — Boehine  v.  City 
of  Monroe  (Mich.)  64  X.  W.  204. 

lb]     (Mich.:    1895.) 

Abutting  owners  will  not  be  heard  t" 
question  the  legality  of  bonds  issued  to  pay  for 
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certain  paving  where  the  bonds  were  issued 
before  the  assessment  was  made,  and  the  abut- 
ting owners  allowed  the  work  to  proceed  to 
completion  without  objection. — Boehme  v.  City 
-I   Monroe  (Mich.)  64  N.  \V.  204. 

§   118.    Fraud. 
(Iowa;   1MI7.I 

The  action  of  a  city  council  in  ordering  the 

paving  of  a  street,  if  not  fraudulent  in  fact,  is 
not  rendered  so  by  the  fact  that  there  were  but 
few  houses  on  the  part  of  the  street  covered  by 
the  order,  and  that  the  owners  of  the  abutting 
property  objected  to  the  improvement,  nor  be- 
cause an  indn  omcnt  to  the  making  of  the  order 
was  the  fact  that  the  street  was  the  main  thor- 
oughfare to  the  State  Fair  Grounds,  ami  as  such 
-ill  during  the  holding  of  the  fairs  by  a 
large  number  of  people,  both  residents  of  the 
i  iiv  and  others.— Dewey  v.  City  of  Des  Moines 
dowa)  70  N.  W.  605. 


2.  PRELIMINARY  PROCEEDINGS. 

§   119.    Notice   of  proposals. 

(Iowa:   1807.1 

ir  a  statute  requiring  notice  of  pro- 
posals for  public  improvements  to  state  the 
extent  of  the  work,  etc.,  a  notice  announcing 
that  "proposals  for  grading,  paving,  and  sew- 
erage *  *  *  will  be  received"  at  a  cer- 
tain place,  till  a  specified  time,  "for  the  fol- 
lowing described  work:  *  *  *  Brick  Pav- 
ing. Two  courses  of  brick,  on  sand  founda- 
tion, with  top  tiller,  as  described"  in  specifi- 
cations  on  file.  "First.  West  Grand  avenue 
from  Twenty-Eighth  street  to  400  feet  west 
of  Park  lane," — is  insufficient. — Windsor  v.  City 
of  Des  Moines  (Iowa)  70  N.  W.  211. 

§   120.    Necessity    of    petition    or    resolu- 
tion. 

[a]  (Win.;   1S9.-..1 

Under  the  charter  of  the  city  of  She- 
boygan, requiring  proceedings  for  paving  streets 
to  be  begun  either  by  a  petition  to  the  common 
council  signed  by  abutting  owners,  or  by  a  reso- 
lution of  the  council  declaring  why  it  is  neces- 
sary to  proceed  without  petition,  passed  by  a 
three-fourths  vote,  an  assessment  for  paving 
made  without  compliance  with  either  of  these 
requirements  is  void. — Dieckmann  v.  Sheboygan 
County,  62  N.  W.  410,  89  Wis.  571. 

[b]  (Wis.:   1S9G.) 

A  resolution  of  the  common  council  de- 
claring a  street  unsafe  for  public  use,  and  recit- 
ing the  failure  of  the  abutting  property  owners 
to  make  the  street  in  a  safe  condition,  or  peti- 
tion therefor,  sufficiently  shows  the  necessity  for 
proceeding  for  the  paving  of  the  street  without  a 
petition  therefor  on  the  part  of  the  property 
owners.— Boyd  v.  Cit"  of  Milwaukee  (Wis.)  66 
N.  W.  603. 

92  Wis.  456. 

§   121.    Resolution  and  ordinances. 

[a]  (Iowa:    189.-,.) 

Where  a  city  has  fixed  in  a  general  or- 
dinance the  mode  of  procedure  in  assessing 
pioperty  owners  for  improvements,  as  provided 
by  Code.  §  478,  a  special  assessment,  made  un- 
der resolutions  of  the  city  council  which  do 
not  provide  for  notice,  or  the  mode  of  determin- 
ing the  amount,  as  required  by  such  ordinance, 
is  invalid,  and  the  sum  so  expended  will  not 
become  a  lien  upon  the  property. — Zelie  v.  City 
of  Webster  City  (Iowa)  62  N.  AV.  796. 

[b]  (Iowa:    1896.) 

Acts  2d  Gen.  Assem.  c.  3,  incorporating 
the  city  of  Keokuk,  provided  that  the  council 
might  pass  such  ordinances  as  should  be  neces- 
sary,  and   conferred   authority   to   establish    the 

e  of  certain  streets  and  alleys.  Held,  that 
tl  power  of  the  city  council  to  establish  and 
change  the  grade  of  streets  could  be  exercised 


only  by  ordinances  duly  enacted,  approved,  and 
published. — Mi-Mauns  v.  Hornaday  (Iowa)  (18 
N.  W.  812. 

[c]     (Mich..;   1895.1 

Where  a  resolution  to  pave  a  street  re- 
fers to  a  map  of  the  district  filed  with  the  city 
clerk  as  required  by  How.  Ann.  St.  §  2645,  and 
recites  the  limits  within  which  the  street  is  to 
be  paved,  a  more  particular  designation  of  the 
district  is  unnecessary. — Boehme  v.  City  of  Mon- 
roe (Mich.)  64  N.  W.  204. 
Id]     (Wis.:    1897.) 

Under  the  ride  laid  down  in  Wright  v. 
Forrestal,  27  N.  W.  52.  65  Wis.  .'Ml.  construing 
a  provision  of  the  Milwaukee  charter,  which 
has  become  a  rule  of  property  in  the  making  of 
assessments  in  that  city,  a  corresponding  provi- 
sion of  the  present  city  charter  (chapter  7,  §  6) 
(hat  a  resolution  ordering  the  grading,  gravel- 
ing, or  paving  of  a  street,  without  a  petition 
therefor,  shall  not  be  voted  upon  or  passed  at 
any  meeting  of  the  common  council  held  within 
four  weeks  from  the  time  of  its  presentation  to 
the  council,  is  to  be  construed  as  excluding  from 
the  computation  the  day  on  which  the  resolution 
was  presented  and  including  the  day  on  which 
the  vote  was  taken. — Pittelkow  v.  City  of  Mil- 
waukee (Wis.)  69  N.  W.  S03. 

§   122.    Preliminary     estimates     and     re- 
ports. 

(Midi.:   1894.) 

Under  the  Detroit  city  charter,  providing 
that  the  common  council,  before  proceeding 
with  a  public  improvement,  shall  refer  the  mat- 
ter to  the  board  of  public  works,  which  shall 
report  thereon  to  the  council,  giving  detailed 
estimates  of  the  cost  of  the  improvement,  the 
fact  that  the  board  reported  to  the  council 
merely  an  estimate  of  the  gross  cost  does  not 
invalidate  special  assessments  levied  to  pay 
for  the  improvement.— Goodwillie  v.  City  of  De- 
troit (Mich.)  61  N.  W.  526. 
103  Mich.  283. 

§    123.    Curative  acts, 
la]     (Iowa:    189G.) 

The  legislature  may  legalize  any  defect  in 
proceedings  to  improve  a  street  if  the  defect  or 
want  of  compliance  with  the  law  relates  to  a 
requirement  which  might  have  been  dispensed 
with  in  the  first  instance.— City  of  Clinton  v. 
Walliker  (Iowa)  08  N.  W.  431. 
[b]     (Iowa:    189<>.) 

Act  March  23.  1894.  providing  that  the 
ordinance  of  the  city  of  Clinton  respecting  the 
paving  of  the  streets,  and  the  resolutions  as- 
sessing and  levying  taxes  therefor,  be  legalized, 
and  that  the  actions  of  the  city  council  in  re- 
spect thereto  be  of  as  binding  force  as  though 
in  strict  conformity  to  law,  was  a  valid  curative 
act,  though  passed  after  an  action  had  been 
commenced  to  recover  a  special  assessment  for 
improvements  made  under  the  ordinance  refer- 
red to.— City  of  Clinton  v.  Walliker  (Iowa)  68 
N.  W.  431. 


3.  CONTRACTS     FOR     IMPROVEMENTS. 

Act  validating  contracts  for  paving,  special  leg- 
islation, see  "Constitutional  I, aw,"  S  17. 

Vested  right  under  contract  with  city,  see  "Con- 
stitutional  haw,"  §  32. 

s   124.   Approval  by  council. 
(Iowa:    1897.) 

Acts  22d  Gen.  Assem.  c.  1,  which  was  ap- 
proved April  9,  and  went  into  effect  July  4. 
1SS8,  created  a  board  of  public  works  in  each 
city  of  the  first  class,  and  provided  that  such 
board  should  advertise  for  bids  and  contract  for 
all  public  improvements  ordered  by  the  city 
council;  such  contracts  to  be  subject  to  the 
approval  of  the  council.  Chapter  5,  enacted  at 
the  same  session,  which  was  approved  April   l(i. 


■     (§  125) 
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and  wenl  into  effect  April  21,  1888,  gavi 

•  ni i a<t  in  the  name  of  the 
city  for   paving,  curbing,  and   sewering 
when  uncil,    which   cob 

were  not  required  to  be  submitted  to  the  council 
for  approval.     //  Id,  that  the  later  Btatute  to  !»■ 

1,  though  firs!  i"  take  effect,  gi 
contracts   for  paving,   curb 

aire  thi 
ej  v.  i        of  Des  Si  (1  IN,  W.  005. 

§    125.    Provision  aa   to  repairs. 

i  «  is.;    is:x;.i 

A  provision  in  a  paving  contract  requir- 
ing the  contractoi  to  keep 

due  to  cut- 
ting through  the  pavement 

rs    the    a!  ist    the 

■tj   ov\  oei  s  invalid,  the  c  barter  of  t  '•■■ 
ring  the  expenses  of  repairing  streets  to  be 
lie  ward  fund.-    1 '  ■  \  d  v.  City  of  Mil- 
waukee (Wis.)  66  N.  \V.  003. 
92  Wis.  456. 

§   126.    Ultra  vires, 
[nl     (Minn.!    istn;  , 

A.  ci  ir  the  grading  of  a  street  In  St. 

Pnul  is  not  ultra  vires  merely  because  ili«'  coun- 
cil omitted  to  establish  gradient  lines  for  the 
street  prior  to  its  of  an  order  din 

the  street  to  be  graded.-  Keough  v.  City  of  St. 
Paul  (Minn.)  68  N.  W.  843. 

[b]     (Minn.;    I89U.) 

A  contract  for  the  grading  of  a  street  in 
St.  Paul  is  not  ultra  vires  merely  because  con- 
t:.iti  proceedings  through  which  the  city 
attempted  to  acquire  an  easement  for  slopes 
along  such  street  were  not  consummated  prior 
to  the  passage  of  an  order  directir. 
to  he  graded.  Keough  v.  City  of  St.  Paul 
I. Minn.)  US  N.   \V.  843. 


4.  ASSESSMENT  OP  BENEFITS. 

§    127.    In   general. 

fa]     (Iowa:    1800.) 

An  assessment  levied  upon  abutting  prop- 
erty to  defray  the  cost  of  improving  a  street  at 
a  grade  other  than  that  legally  established  by  or- 
dinance is  invalid.  —  McManus  v.  Ilornaday 
(low;;  I  68  X.  W.  812. 
[I>]     (Iowa:    1S!>7.> 

The    improvement    of   a    street   is   a    public 

object  which  will  support  a  special  assessment 

ir  on  abutting  property,   regardless  of  the 

question   of  benefit   to   such   property. — Dewey 

v.  City  of  Des  Moines  (lotva)  70  N.  W.  605. 

§    128.    By  whom  assessment  made. 

[a]  (Mieli.;    1895.) 

It  is  no  objection  to  an  assessment  of 
benefits  for  a  public  improvement  by  the  city 
council  that  the  members  were  taxpayers,  and 
therefore  interested. — Brown  v.  City  of  Saginaw 
(Mich.)  65  N.  W.  601. 

[b]  (Mien.)   1895.) 

Where  a  committee  appointed  by  the 
council  investigated  the  assessment  roll  of  ben- 
efits for  a  public  improvement,  before  which 
the  property  owners  assessed  were  given  a 
hearing,  on  the  confirmation  of  the  roll  by  the 
council  on  report  of  the  committee,  the  action  of 
the  committee  is  the  actiou  of  the  council. — 
Brown  v.  City  of  Saginaw  (Mich.)  65  X.  \V. 
i:i  tl. 

§   129.    Delegation  of  power  to  make. 
(Wis.;   1805.) 

Statutes  delegating  authority  to  make 
local  assessments  for  street  improvements,  be- 
ing in  derogation  of  the  right  of  property,  should 
be  strictly  construed  against  the  exercise  of  the 
power.— Oshkosh  City  Ry.  Co.  v.  Winnebago 
County,  61  N.  W.  HOT,  SO  Wis.  435. 


§    130.    Uniformity    of    taxation. 

I  ii  i     (Minn. i    If; 

Bt    1894.     1341,  requiring  a  partial 
tnent    for  local   improverm  85  per 

cent,  of  the  estimated  coat  after  the  conti 
for  tie  tnent   are  let,   but   before  they 

mpleted,  is  te.t  t  to  the  constitu- 

tional 

In  re  Norton,  64  V  \V.  190,  61  Mini,.  .Ml':  In 
re  Noi  d    Loan   &   line  i  i         |,< 

State  v.  Judges  of  District  Court  of  St.  1.    us 

County,    1.1. 

I  i.  '     t  HInn.i    I89U.) 

Sp.  Laws  1891,  C.  54,  9  7.  provides  (hat  the 
rmine  compensation  to  he  paid 
for  property  taken  by  Dniutn  for  park  nur| 

shall   appraise   the   value  of  the  land   t 

tin'  amount  of  benefit  or  damage  t>>  tin-  owner 
with  respect  to  adjaci  nt  prop;  rty  resulting  from 
the  taking,  and   that  said   value,   adding   t 

deducting  therefrom  said  ben- 
efit, as  the  case  may  be,  shall  he  awarded.  Si  e- 
tion  S  prm  id 

I  -,   "derived    from  such   ai 

pui  poses,  -'  all  be  as  i  or.    II   d, 

that  the  lati  ir  as   it    pro 

jessing  "adjacent"  pi  or  the  ben- 

efits which  under  section  7  have  been  deducted 
from   the  value  of  the  laud   taken,   is  nno 

1 1,   as   providing   for   unequal   taxati 
Merchant  v.  District  Court  of  St.  Louis  County 
(.Minn. I  68  N.  W. 

§    131.    Amount  of  assessment. 

[nl     (Mich.;    1895.) 

How.  Ann.  St.  §  2646,  limits  the  amount 
to  be  levied  by  spi  — menl  upon  any  lot 

for  any  one  improvement  -it  25  |i 

.1   value.     Id.  S  2699,  limits  t 
to  be  raised  in  any  one  year  to  5  per  cent. 
thai  where  the  total  amount  levied  for  a 
tnent  assessment   was  not  over  !!.>  per  cent,  of 
the  taxable  value,  and  the  annual  installments 
were  less  than  5  per  cent.,  the  »>  — 

I'.eehme  v.  City  of  Monroe  (Mich.)  04  N. 
W.  204. 

[bl     (Minn.;    1897.) 

Where  an  assessment  by  the  board  of  pub- 
lic works  of  a  city  was  confirmed  under  So. 
Laws  1SS7.  c.  2,  amended  by  Sp.  Laws  LS89, 
e.  19,  §  8.  it  was  the  duty  of  the  court  to 
determine  whether  the  assessment  in  question 
was  excessive,  and.  if  it  was,  to  reduce  it  ac- 
cordingly or  order  a  new  assessm  nt. — State  v. 
District  Court  of  St.  Louis  County  (Minn.)  70 
X.    W.    10S8. 

[e]     (Neb.:    189U.) 

Const.  1S75,  art.  9.  §  6.  conferring  on  cer- 
tain   municipal    corporations    "power    to    make 

local    improvements    by   s, i:,i   assessments   or 

special  taxation  of  property  benefited."  and 
Omaha  City  Charter  (Comp.  St.  c.  12a),  by 
implication  limit  the  amount  of  assessments  for 
local  improvements  to  the  special  benefits  sev- 
erally accruing  to  the  lots  or  parcels  of  land 
affected,— Smith  v.  City  of  Omaha  (Xeb.J  69  X. 
W.  4<)J. 

£d]     (Wis.:   1897.) 

If  the  excess  cannot  be  determined  by  com- 
putation and  without  proof,  the  court  should  de- 
termine the  same  as  near  as  practicable  to  a  rea- 
sonable certainty  trom  the  evidence  produced  on 
the  trial.— Wells  v.  City  of  Milwaukee  (Wis.) 
70    N.   W.    1071. 

§   132.    Notice    and    right    of    owners    to 
hearing. 

[a]     (Neb.:    1897.) 

In  an  ordinance  authorizing  the  council,  by 
resolution,  to  require  the  construction  of  side- 
walks, a  provision  for  notice  to  property  own- 
ers by  the  publication  of  such  resolution  is  man- 
datory.—Ives  v.  City  of  Omaha  (Xeb.)  70  X. 
W.  001. 
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[l>]      l  Wis.:    1895.) 

Provisions  of  a  city  charter  for  making 
assessments  for  sewers,  which  contain  no  pro- 
vision for  notice  of  the  assessment  proceedings 
to  the  property  owner,  are  unconstitutional. — 
Diotz  v.  City  of  Neenah,  64  N.  W.  209,  91  Wis. 
422. 


§    133. 


Proof  of  publication. 


(Mich.;   1895.) 

fn.ler  Local  Acts  1SS9.  No.  455,  tit.  G, 
§  16,  providing  that  proceedings  of  the  common 

C i.  il  shall  be  matters  of  record,  and  shall  not 

faii  on  account  of  any  technical  error  unless 
the  party  complaining  shall  show  affirmatively 
that  lie  lias  been  injured  thereby,  failure  to  re- 
cord proof  of  publication  of  notice  of  hearing 
on  assessments  is  immaterial,  where  it  is  shown 
that  such  publication  was  had. — Shimmons  v. 
City  of  Saginaw  (Mich.)  62  N.  W.  725. 
104  Mich.  511. 

f§  134.   Assessment  district. 

(Mich.;    1895.) 

To  provide  for  paving  streets,  a  city 
council  were  authorized  by  charter  to  fix  as- 
sessment districts.  An  amendment  to  the  char- 
ter gave  this  power  to  the  board  of  public 
works.  The  council  fixed  an  assessment  dis- 
trict, but  after  the  amendment,  and  before  any 
isments  were  made,  the  statement  of  costs 
and  assessment  districts  was  referred  to  the 
board  of  public  works.  An  assessment  roll  was 
reported  to  the  board  by  the  engineer,  who  testi- 
fied that  he  did  not  regard  the  assessment  dis- 
trict as  fixed  by  the  common  council.  This  as- 
sessment roll  was  certified  to  by  the  board, 
which  stated  that  it  did  not  deem  itself  bound 
by  the  district  previously  fixed  by  the  council. 
Ilchl,  that  the  assessment  of  the  board  was  val- 
id, though  the  limits  of  the  district  were  the 
same  as  those  fixed  by  the  council. — Shimmons 
v.  City  of  Saginaw  (Mich.)  62  N.  W.  725. 
104  Mich.  511. 

§   135.    Statement    of   cost    or   assessment 
roll. 

[a]  (Mich.;    1895.) 

Under  the  Saginaw  city  charter  (title  6, 
§  5),  providing  that  the  board  of  public  works 
"shall  prepare  a  detail  statement  of  the  cost 
of  improvements  showing  the  amount  to  be  as- 
d  on  the  property  benefited,"  a  statement 
setting  out  the  amounts  in  gross  to  be  paid 
bv  the  city  and  the  abutting  owners,  respective- 
ly, was  sufficiently  specific. — Duffy  v.  City  of 
Saginaw  (Mich.)  64  N.  W.  581. 

[b]  (Mich.;    1895.) 

Where  the  board  of  public  works  author- 
ized its  president  to  sign,  and  the  clerk  to  at- 
test, an  assessment  roll,  and  the  roll  was  after- 
wards confirmed  by  the  council,  and  thereby, 
under  a  provision  of  the  city  charter,  made  final 
and  conclusive,  it  was  sufficient,  though  the  in- 
dividual members  of  the  board  did  not  sign  it. — 
Duffy  v.  City  of  Saginaw  (Mich.)  64  N.  W.  581. 

$  136.   Certificate  to  assessment  roll. 

(Mich.;    1895.) 

A  city  charter's  requirement  of  a  certifi- 
cate to  an  assessment  roll  that  each  parcel  of 
land  assessed  for  the  improvement  "is  benefited 
specially  by  such  improvement,  to  the  amount 
of  the  assessment  thereof,"  does  not  necessitate 
the  use  of  those  particular  words.  It  is  enough 
that  it  shows  the  entire  amount  assessed,  and 
the  amount  assessed  on  each  lot  deemed  to  be 
benefited  by  the  improvement;  that  the  lots  on 
the  assessment  roll  are  all  which  were  benefited; 
and  that  the  assessment  was  made  in  propor- 
tion to  the  benefits  deemed  to  have  been  re- 
ceived.—Nelson  v.  City  of  Saginaw  (Mich.)  64 
N.  W.  499.  ; 
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§   137.    Showing;  of  assessment  as  to  dam- 
ages. 
(Wis.;    189.-..  I 

An  assessment  made  under  Laws  181  I. 
c.  184,  subc.  7,  §  7  (Milwaukee  City  Charter), 
providing  that,  where  the  grade  of  a  paved 
street  is  changed,  the  owner  of  a  lot  thereon 
who  is  injured  thereby  shall  be  entitled  to  com- 
pensation therefor,  and  that  the  board  of  pub- 
lic works,  at  the  time  of  making  the  assess- 
ment, shall  assess  the  damages,  costs,  and  char- 
ges arising  from  such  alteration,  must  show  on 
its  face  that  the  board  of  public  works  consid- 
ered and  passed  upon,  not  only  the  question  of 
benefits  and  injury,  but  also  the  question  of 
damages  to  a  lot  owner,  by  way  of  compensa- 
tion for  the  alteration  of  the  grade. — Lieber- 
mann  v.  City  of  Milwaukee  (Wis.)  61  N.  W. 
1112,  89  Wis.  336. 

§   138.    Property  assessable, 
[a]     {Iowa;    189(i.) 

Special  curbing  and  paving  assessments 
are  not  taxes  "for  any  city  purposes,"  within 
the  meaning  of  Acts  23d  Gen.  Assem.  c.  1.  S  3, 
providing  that  no  lands  included  within  the  i  . 
tended  limits  of  a  city,  not  laid  off  into  lots,  and 
which  shall  in  good  faith  be  used  for  agricul- 
tural purposes,  shall  be  taxable  for  any  city  pur- 
poses, etc. — Farwell  v.  Des  Moines  Brick  Man- 
uf'g  Co.  (Iowa)  66  N.  W.  176. 

[IjJ      (Iowa;    1897.) 

A  two-foot  strip  abutting  on  the  street 
along  one  side  of  a  city  block  was  fraudulently 
conveyed  in  order  to  relieve  the  block  of  a 
paving;  assessment.  A  portion  of  the  block, 
including  such  strip,  was  subsequently  sold  to 
a  corporation,  before  the  lien  of  the  assess- 
ment attached.  An  officer  of  the  corporation 
who  was  a  son  of  the  owner  of  the  block,  made 
the  sale  for  her,  and  had  negotiated  the  pre- 
vious conveyance.  The  president  of  the  corpo- 
ration, who  made  the  purchase  for  it.  was  also 
a  son  of  the  owner,  and  had  frequently  consult- 
ed with  his  brother  as  to  their  mother's  busi- 
ness. The  president  testified  that  he  knew  of 
the  previous  conveyance,  and  its  purpose.  Hclil, 
that  the  corporation  took  with  such  notice  of 
the  fraud  as  would  render  the  laud  purchased 
by  it  subject  to  the  assessment. — Eagle  Manuf'g 
Co.  v.  City  of  Davenport  (Iowa)  70  N.  W.  707; 
French  v.   Same,  Id. 

[c]  (Iowa:    1897.) 

A  sale  of  land  in  good  faith  for  value  is 
not  rendered  void  by  the  fact  that  one  of  the 
reasons  therefor  was  to  so  divide  the  grantor's 
land  as  to  reduce  the  paving  assessment  there- 
on.—Eagle  Manuf'g  Co.  v.  City  of  Davenport 
(Iowa)  70  N.  W.  707;  French  v.  Same,  Id. 

[d]  (Iowa;    1897.) 

A  conveyance  of  a  strip  two  feet  wide  along 
one  side  of  a  city  block,  made  after  the  letting 
of  a  contract  for  paving  the  street  on  which 
such  strip  abutted,  and  for  the  sole  purpose  of 
avoiding  the  paving  assessment  on  the  balance 
of  the  block,  to  a  grantee  who  knew  the  facts 
and  was  paid  to  accept  the  conveyance,  is  void 
for  the  purpose  of  assessment. — Eagle  Manuf'g 
Co.  v.  City  of  Davenport  (Iowa)  70  N.  W.  7i  >~ ; 
French  v.  Same,  Id. 

[c]     (Minn.;    1895.) 

That  part  of  Gen.  St.  1894.  S§  1337-1353, 
which  provides  for  the  levying  of  assessments 
for  local  improvements  is  not  unconstitutional, 
in  authorizing  the  assessment  to  be  made  on 
property  fronting  on  the  improvement. — In  re 
Norton,  64  N.  W.  190,  61  Minn.  542;  In  re 
Northwestern  Loan  &  Investment  Co.,  Id.; 
State  v.  Judges  of  District  Court  of  St.  Louis 
County,  Id. 

[f]     (Wis.;    1896.) 

Property  exempt  from  "taxation"   (Laws 
1889,  c.  450)  is  still  liable  for  assessments  for  a 
public  improvement. — Yates  v.  City  of  Milwau- 
kee (Wis.)  66  N.  W.  248. 
92  Wis.  352. 
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i  .,  ,     i89]    ,.   82,  which  wenl  Into  effecl  local    impro  :""i    ""« 

[and  leased  by  the  //,■/,/,  thai  tht  do  affirmative  I 

idependenl  ol  the  provisii  i 
■  ,.  ..eal  [891  on  which  il   follow*  and  Limits,  and  thai 

the  liability  of  such  , 

t'fol         i     ; »•    M    *   S'.    ' 

r.  City  R     Co        City  o     Milwaukee  (Wis.)  62  N.  w 

of  Milwau  66  N.  W  .  248.  417,  89 

,\  is.  852.  [h]     (U  la.J    1895.) 

ii. i    iwin  ivi7  i  The  charter  «f  the  city  of   Milw 

Consl    arl    11,  S  8,  requiring  the  legisla-  (Laws  L874,  c    184.  subc  7,  I    2 aki 

ture  ,  .  ,-■   the  power  ol  oenl   oi  expense  ol   street  improri 

■  ,  ,  ,,s.  bo  as  to  prevent  abuses  the  abutting  lots  to  the  amount 

,     .   ,,,,,,.  the  li  (Red   by  the  board  ol  public  v 

erty  from  asse    inient  Unit  an  assessm 

.jjilwaukei  '    Railway*    Light  Co.  v.  forma  lie  of  the  lol 


City  of  Milwaukee  (Wie.)  69  N.  W 
§   139 


790. 


—   liability      of     railroads      for 
street  improvements. 
In  |     (Mich.)    189B.)  .    , 

■I'!,,.  Hoi  ,■  1 1  <■   >n1  ol    in    ■     i     m  ■■  levied 


l,i   of   way  of  a  ra; 
i  Bubji  ct  to  as  under  the 

ii    improvements   on    an    adjacent    si 
since  the  franchise  of  the  i  i  entire 

id,  with  the  prop 

is  impi      ed  with  at) 

h  cannot  be  impaired  by  u  sale 


l"_     .HIUI.     .»,,.     muvneu. __.     „    --- 

By.    Co.    v.   City   of   Graud    Rapids,   03   N.    \\ 
1007. 
1 1>  I     (Mlcb.i    isr>r..i 

The  roadbed  of  a  railroad  i  ompar 
not,  under  a  city  caarter  requiring  thai  ass.-s.- 

i  be  made  according  to  benefits  recen  i 
assessed   for  the  cost  of  paving  a  streel   which 
crosses  il.  win-re  none  of  the  company's 

ogt^<riJto^0H^0Vhe«SS«--K:    way  nol  used  for  railroad  purpoi 

l-.it    G H"&   M     1  v    (V  v.  Qty  of  Grand    able    for   improvements   on  a   street    .... 
ai'dscM Hi.    r,:ix.W.10OT.  "        front,  ff  it  appears  thai 


The   necessary    right  of  way  of  a 
road  and  its  tracks,  laid  on  an  -  ■■'  -  • 

fe<  t    above   an   adjacent   street,   and   slop 
its  curb,  nre  not  benefited  by  the  paving  ... 

sti i    and  cannol  be  assessed  therefor     C 

go    M    &  St.  1".  Ry.  Co.  v.  City  of  Milwaukee 
62  N.  W.   117.  89  Wis.  506. 

I\\  is.;     1895.)  ...         , 

.us  of  a  railroad  company  s  right  ol 


IjI 


[oj      (Mi.h.:     1S95.I 

Abutting  owners  cannot  demand  tnat  a 
railroad  company  having  its  tracks  in  the  street 
should   pay    part   of   the   paving   assessment— 

Boehme  v.   City  of  Monroe   (Mich.)  64   N.   W. 
204. 

[dl     (Wis.:   lN!>.-..> 

Hev.  St.  §  1836,  requiring  corporations 
owning  or  operating  a  railroad  in  a  city  street 
to  restore  the  street  to  its  former  condition,  and 
"thereafter  maintain  the  same  in  such  condition 
against  any  effects  in  any  manner  produced  by 
such  railroad,"  confers  no  authority  to  levy  an 
assessment  on  such  corporation  for  the  improve- 
ment of  the  street.— Oshkosh  City  Ry.  Co.  v. 
Winnebago  County,  01  N.  W.  1107,  89  Wis. 
435. 

[ej     (Wis.;    1895.) 

Key.  St.  §  1038,  declares  that  the  track 
and  right  of  way  of  a  railroad  corporation  shall 
be  exempt  from  taxation,  "except  that  it  shall 
be  sul.i.ci  to  special  assessments  for  local  im- 
ements  in  cities  and  villages."  //./</,  that 
the  exception  does  not  become  operative  to  sub- 
ject such  property  to  assessment  in  the  absence 
of  other  statutory  provisions  defining  the  cases 
in  which  it  is  subject  thereto,  and  describing  the 
manner  of  levy.— Oshkosh  City  Ry.  Co.  v.  Win- 
nebago County,  61  N.  W.  1107,  89  Wis.  435. 

[t] 


(Wis.;    1895.) 

A  charter  provision  conferring  power  on 
the  aldermen  to  make  street  improvements,  and 
charge  lie  expense  to  any  lots  fronting  or  abut-    . 

ting  on  tin   street,  does  not  authorize  an  assess-    that  the  assessor  has  the  power  to  apportion  the 
ment  for  the  improvemeni   of  a  street  against    valuation  in  cases  where  certain  lots  extended 


direct,  immediate,  and  certain.— Chicago,   M.  & 

St    P    ICv.  Co.  V.  Cilv   of  Milwaukee  (Wis.)  0'J 
N.  W.    117.  89  Wis.  500. 

§   140.    Method      of      computing      benefits 
and  apportioning  costs. 

ia]     down:    1899.) 

Acs  25th  Cen.  Assem.  c.  7,  §  2.  provides 
when  the  paving  of  any  street  is  directed 
contracts  either  for  th  .■  entire  work  in  one  con- 
tract, or  for  parti  in  separate  sections,  as 
seem  best.     Section  20  provides  that  any  part  of 
any  streel   may  be  in. proved,  as  well  as  the  en- 
tire street,  and  the  cost  of  the  whole  or  any  pan 
of  the  improvement  included  in  any  contract  maj 
be   levied   at   one  time,   and    under   one  phi 
notice,  when  such  action  will  allow  the  just  pro- 
portion of  the  entire  coal  to  be  assessed  uniform 
h-  to  each  front  foot  of  the  abutting  lots. 
thai   such  statute  does   not  require  the  i 
ments  to  be  absolutely  uniform  as  to  each  front 
fool    throughout    the    entire    improvement,    but 
the  board  can  levy  a  certain  amount  per  front 
foot  on   lots  abutting  on   part  of  the   improve 
ment,  and  a  different  amount  on   lots   abutting 
on  another  pan.  if  a  just  proportion  of  the  en- 
tire cost  is  assessed  uniformly. — Gilcrest  v.  Ma- 
cartney (Iowa)  66  N.  W.  103. 

[b]     (Mich.;    1895.) 

How.  Ann.  St.  §  2649.  requires  the  as- 
sessor to  enter  upon  each  parcel  of  land,  on 
which  a  special  assessment  is  to  be  made,  the 
valuation  thereof.  Edd,  in  levying  an  assess- 
ment, for  paving,  on  lots  abutting  on  the  street. 

1 


the  tracks  and  roadbed  of  a  railroad  which 
lateral  extent  lie  wholly  within  such  street,  and 
form  part  thereof.— Oshkosh  City  Ry.  Co.  v. 
Winnebago  County,  61  N.  W.  1107.  89  Wis. 
435. 

[g]     (Wis.;   1895.) 

Rev.  St.  §  1038.  subd.  14,  provides  that 
and  all  other 


twice  the  depth  of  the  other  lots,  and  the  \ 
tion  for  general  taxation  purposes  had  bee: 
on  the  whole  parcel.— Boehme  v.  City  of  Monroe 
(Mich.)  64  N.  W.  204. 


141. 


Front-foot  rule. 


(Wis.:    ISO."..) 

Where   the  citv  charter  requires  at 
oMD^rnecegsariTy  used  in  operating  any  rail-    ments  foi    public  improvements  to  be  made  in 
rbad*    *    *    shall   henceforth   remain   exempt    proportion  to  the   benefits  secured  thereby, 
from  taxation  for  any  purpose  except  that  the    assessment  of  the  cost  of  street  grading  in  pro- 
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portion  to  the  frontage  of  the  property  on  the 
improvement  mt.de,  without  an  actual  view  of 
the    property,    is     invalid.  —  Hayes    v.    Douglas 
Count v  (Wis.i  65  X.  \V.  482. 
92  Wis.  429. 

§   142.    Effect     of     abandoning     improve- 
ment. 

(Minn.:    18»5.) 

The  city,  being  about  to  grade  streets 
surrounding  a  square  of  lots,  assessed  the  prop- 
erty to  be  benefited  by  the  grading,  including 
lots  of  plaintiff  in  the  square  abutting  on  one 
of  the  streets.  After  partially  completing  the 
improvement,  the  city  abandoned  grading  the 
i  on  which  plaintiff's  lots  abutted.  Held, 
that  plaintiff  could  not  recover  the  full  amount 
paid  by  him  as  benefits,  though  benefits  were  as- 
sessed against  his  lots  by  the  frontage  method, 
the  amount  of  his  recovery  being  limited  to  the 
difference  between  the  actual  benefits  added  by 
such  grading  as  was  done  and  the  amount  paid 
by  him  for  benefits.— Strickland  v.  City  of  Still- 
water (Minn.)  05  N.  W.  131. 
63  Minn.  43. 

§   143.   Expense  to  be  borne  by  city. 

(Wis.;   1896.) 

A  city  ordinance  was  passed,  turning  over 
to  the  park  board  a  strip  in  the  center  of  a  very 
broad  street  for  a  park,  and  was  inclosed  and 
used  as  such  for  10  years.  Held,  that  the  strip 
was  "public  grounds,"  within  the  meaning  of 
such  words  in  the  city  charter,  requiring  the 
city  to  pay  the  expense  of  paving  the  street,  op- 
posite its  public  grounds,  to  the  center  of  the 
street. — Boyd  v.  City  of  Milwaukee  (Wis.)  66  N. 
W.  003. 

92  Wis.  456. 

§    144.    Conclusiveness  of  decision  of  city 
officers. 

fa]     (Mich.;    1895.) 

The  determination  of  the  question  of  the 
benefit  to  private  property  in  improving  a  high- 
way is  vested  in  the  municipal  authorities,  and, 
in  the  absence  of  fraud,  their  determination  is 
final.— Shimmons  v.  City  of  Saginaw  (Mich.)  62 
N.  W.  725. 

104  Mich.  511. 

[b]     (Mich.;    1895.) 

Where,  in  the  opening  of  streets,  the  fix- 
ing of  the  assessment  district  is  left  to  the  coun- 
cil,  its  judgment   as   to   the   lands   benefited   is 
n  lnsive.— Brown  v.   Citv  of  Saginaw   (Mich.) 
•  if)  N.  W.  601. 

$   145.   Lien   of   assessment. 

(Iowa;    1897.) 

The  "commencement  of  the  work"  from 
which  Act  23d  Gen.  Assem.  c.  14,  provides  that 
ien  of  paving  assessments  shall  attach,  is 
not  the  letting  of  the  contract,  but  the  perform- 
ance of  labor  or  the  furnishing  of  material  un- 
der it;  the  word  "work"  being  used  in  that 
in  the  preceding  sections  of  the  act.— 
Eagle  Manuf'g  Co.  v.  City  of  Davenport  (Iowa  I 
70  N.  W.  707;  French  v.  Same,  Id. 

\    146.    Time   of  making  objections. 

(Minn.;    1S9G.) 

Gen.   St    1894.  §  1343.  provides  that   no 
ilarity    in    a     special    assessment     for    im- 
'  merit  shall  affect  its  validity,  unless  objec- 
tions be  filed  with  the  recorder  before  confirma- 
tion;   and  section  1346  provides  that  no  action 
shall  be  maintained  to   avoid   such    assessment 
after  the  issuance  of  bonds  covering  the  same. 
Held,  that  property  owners  who  failed  to  inter- 
pose   objections   to   an   assessment    within   the 
prescribed  time  are   concluded   by   the  proceed- 
iiad  against   them.— Village  of  West   Du- 
lut'i  v.  Norton  (Minn.)  05  N.  W.  935. 

68  Minn.  497.  I 


§   147.    Estoppel  to  resist  assessment. 

[a]     (Mich.;    1896.) 

Where  a  property  owner,  having  full 
knowledge,  personally  and  through  his  agent, 
of  a  proposed  srreet  improvement,  and  of  the_ 
assessment  to  defray  the  cost  thereof,  allowed 
the  same  to  be  completed  without  making  any 
objection  thereto,  the  collection  of  such  assess- 
ment will  not  be  restrained  upon  a  bill  brought 
several  months  after  such  completion,  alleging 
irregularities  in  the  assessment. — Fitzhugh  v. 
City  of  Bay  City  (Mich.)  67  N.  W.  904. 

£b]     (Minn.;    1895.) 

Property  owners  who  acquiesced  in  the 
partial  assessment  for  local  improvements  pro- 
vided for  by  Gen.  St.  1894.  §  1341,  which  pre- 
scribed the  territory  benefited  and  the  basis  for 
assessment,  could  not  contest  the  final  assess- 
ment authoiized  by  the  same  section,  covering 
the  same  territory  and  made  on  the  same  basis, 
on  grounds  available  when  the  first  assessment 
was  made. — In  re  Norton  (Minn.)  04  N.  W.  190, 
61  Minn.  542;  In  re  Northwestern  Loan  &  In- 
vestment Co.,  Id.;  State  v.  Judges  of  District 
Court  of  St.  Louis  County,  Id. 

§   148.    Remedies    for     erroneous     assess- 
ments. 

[a]  (Mich.;    1895.) 

An  objection  that  the  construction  of  a 
sewer  was  not  embraced  in  the  report  of  the 
board  of  public  works,  as  required  by  the  city 
charter,  cannot  be  considered  in  a  suit  to  set 
aside  an  assessment  therefor,  complainants  not 
having  availed  themselves  of  the  right  provided 
by  the  charter  te  have  a  review  by  the  city 
council  of  the  assessments  made  by  the  board 
of  public  works. — Nelson  v.  City  of  Saginaw 
(Mich.)  04  N.  W.  499. 

[b]  (Wis.;   1895.) 

Where,  in  case  of  assessments  for  pub- 
lie  improvements,  the  only  relief  authorized 
on  an  appeal  from  the  assessment  of  benefits  is 
that  the  difference  between  the  benefits  assessed 
and  the  benefits  actually  secured  shall  be  paid 
by  the  city,  a  provision  that  the  appeal  shall  be 
the  only  remedy  of  the  owner  of  any  parcel  of 
land  for  the  redress  of  any  grievance  he  may 
have  by  reason  of  the  making  of  such  improve 
ments  "does  not  prevent  a  property  owner  from 
attacking  a  sale  based  on  such  assessment,  on 
the  ground  that  the  assessment  was  unequal 
and  void,  as  the  appeal  is  no  adequate  remedy 
in  such  case.— Haves  v.  Douglas  County  (Wis.) 
65  N.  W.  482. 

92  Wis.  429. 


§   149. 


Injunction. 


[a]  (Neb.;    J 897.) 

Equity  will  restrain  the  sale  of  land  in 
satisfaction  of  a  void  special  assessment. — Ives 
v.  City  of  Omaha   (Neb.)  70  N.  W.  961. 

[b]  (Wis.;    1894. > 

A  complaint  to  cancel  a  special  assess- 
ment, and  to  restrain  its  perfection  and  enforce- 
ment, is  not  demurrable  because  it  shows  that 
the  assessment  is  void. — Beaser  v.  City  of  Ash- 
land, 01  N.  W.  77,  89  Wis.  28. 

[c]  (Wis.;    1S95.) 

Where  an  assessment  levied  by  the  city 
of  Milwaukee  is  void,  injunction  will  lie  to  en- 
join its  enforcement,  though  Laws  1874,  p.  365, 
c.  7.  §S  11.  12  (Milwaukee  City  Charter*,  pro- 
vide for  appeals  from  assessments.  —  Lieber- 
mann  v.  City  of  Milwaukee  (Wis.)  61  N.  W. 
1112,  89  Wis.  336. 

[d]  (Wis.;    1895.) 

Equity  will  restrain  a  sale  of  land  under 
a  special  assessment  that  is  void  for  want  of 
authority  in  the  council  to  make  it.  Hixon  v. 
Oneida  Co.  (1892)  52  N.  W.  445,  82  Wis.  515, 
distinguished.— Dietz  v.  City  of  Neenah,  04  N. 
\V.  299,  91  Wis.  422. 
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§    150.    Reassessments. 

|  II  |       (    mm..;      1804.) 

local  improvements,  is  retroactive  In 

ii,  and  includes  in  its  tei 

which  Ik.  le  by  the  courts, 

as  iv 1 11  as  those  which  have  do  led  on. 

-   in  re  i        ol   Duluth,  c.l  \.  \V.  678,  59  Minn. 

fiUi';    Reynolds   v.   City  of   Duluth,    Id.;    In   re 

i  ml     Lve.    Bast,    Id.;    Scoville   v.   City   of 

.  Id. 

I  li|     (>lln ii.:    1896.) 

The  si.  Paul  charter  provides  that  when- 
i  -.  for  any  cause,  set  aside 
irt,  the  property  may  be  i 

An  d  ii  i     iro]  to  a 

of,  was  sel  aside,  on  application  of  the  owners, 
and   as  to  thi        lance  city   refunded   the 

amount  paid  on  the  ui  > 

sessmenl  h  as  void.      B  tor  re- 
assessment,  that   the  fact   thai    tl riginal  as- 

ni  was  nut  set  aside  by  1  to  the 

whole  property  was  do  defense.  -In  re  Opening 

l.inu 1    Place  (Minn.)  67  N.  W.  77,  64  Minn. 

331;    Putnam  v.  Second  Judicial  District  Court 
of  Ramsey  <  '..unty,  id. 

§   151.   Action  to  set  aside. 

[n]     (Mlcll.g    18950 

Local  Acts  1889,  Aci  No.  455  (City  Char- 
ter of  Saginaw),  tit.  15,  S  3,  provides  that  the 
resolutions  of  the  city  council  when  private 
property  shall  be  taken  shall  describe  the  lots 
to  be  taken,  and  set  forth  the  names  of  the  own- 
ers. Local  Acts  1893,  Act  No.  402,  amends 
such  charter,  and  directs  that  the  provision  re- 
quiring the  council  to  fix  the  assessing  district 
and  the  right  of  appeal  from  the  finding  of  the 
airy  by  parties  thereafter  assessed  for  benefits 
i-  taken  away.  Held,  that  such  persons  are  not 
necessary  parties  in  the  proceeding  to  determine 
the  necessity  of  opening  the  streets. — Brown  v. 
City  of  Saginaw  (Mich.)  65  N.  W.  601. 

lb]     (Wis.;    1896.) 

Sanb.  &  B.  Ann.  St.  §  1210h,  limiting  to 
one  year  the  time  within  which  an  action  may 
be  commenced  to  cancel  a  tax  certificate,  applies 
to  a  certificate  issued  on  a  sale  of  property  for 
nonpayment  of  an  assessment  of  benefits  for 
street  improvements. — Pratt  v.  City  of  Milwau- 
kee, 68  X.  \V.  392,  93  Wis.  658. 

§   152.    Tendering  amount   due   as   condi- 
tion precedent  to  relief. 

[a]     (Wis.;    1895.) 

Wheie  the  cost  of  a  public  improvement 
is  assessed  on  the  abutting  property  in  propor- 
tion to  the  foot  frontage,  without  regard  to  the 
benefit  secured  thereby,  as  required  by  statute, 
a  tax  sale  based  thereon  should  be  set  aside, 
without  requiring  the  property  owner  to  pay 
his  proportion  of  the  assessment  as  a  condition 
of  relief. — Hayes  v.  Douglas  County  (Wis.)  65 
N.  W.  482. 

92  Wis.  429. 
lb)     (Wis.;    189G.) 

The  owner  of  land  is  not  entitled  to  en- 
join the  execution  of  a  tax  deed  upon  a  certificate 
of  sale  embracing  several  assessments,  on  account 
of  the  invalidity  of  one  of  the  assessments,  with- 
out tendering  the  amount  of  the  valid  ass.  ssments. 
—Yates  v.  City  of  Milwaukee  (Wis.)  G6  N.  W. 
24S. 

92  Wis.  352. 

[C]      (Wis.;     1896.) 

The  fact  that  no  demand  was  made  for  the 
payment  of  a  street  assessment,  or  that  a  certifi- 
cate issued  on  a  sale  of  the  property  is  for  an 
amount  slightly  too  small,  does  not  afford  ground 
for  equitable  relief,  where  the  lien  of  the  tax 
has  become  fixed  by  the  statute  of  limitations, 
and  no  offer  is  made  to  pay  the  correct  amount. 
—Pratt  v.  City  of  Milwaukee  (Wis.)  68  N.  W. 
392. 

B3  Wis.  658. 


|,i  i     ,  \\  .-.       i  S07.) 

While   the  statutory    n  to   the   as- 

[i  to  tbi 
been 
-  legally  m  ermine  a  proper 

to  apportion  the 

urtins  prop- 
ilt    in 
chargii 

nor  waits  till  the  in.; 

incut  is  completed  before  suing  for  relief  a 
such  excess,  equity  will  require  him  to  firs!  pay 

the   balance  of   the   tax.  — W. -lis    v.   City   of   Mil- 
iWis.i  70  N.  W.  1071. 

[e]  (Wis.;     IN!>7., 

If  such  excess  can  be  determined  by  mere 

[tation,    or    without   proof,    failure   to    plead 

at)  offer  to  pay  tne   balance  will  be   fatal  to   the 

cause    of   action.— Wells    v.    City   of    Milwaukee 

(Wis.)   7"  N.    W.   1071. 

[f)  (Wis.;     IS!»7.I 

Under  Milwaukee  City  Charter  (Laws  1S71, 

c  18  i,  as  amended  i,  a  menl  or 

of  all  legal  taxes  unp  property  a 

dition    precedent    to   an    action    by    the   owner    to 
set  aside  an  assessment  or  special  tax  on  it,  a 
failure  to  comply  with  such  provision   is   v. 
unless    taken   advantage  of   by   demurrer   0 
plea    in  akitom.  nt.— Wells  V.  City  of  Milwaukee 
(Wis. >  7(i  N.   W.   1071. 

[«]       I  Wis.;      IS!I7.I 

A  failure  to  tender  or  offer  to  pay  the  bal- 
ance before  suit  will  be  fatal  to  any  "claim  for 
costs.— Wells  v.  City  of  Milwaukee  (Wis.)  70 
X.    W.    1071. 

§   153.    Collateral    attack    upon    condem- 
nation  proceedings. 

[a]  (llicli.;     IS!!.-,.) 

The  Detroit  city  charter  requires  that 
resolutions  providing  for  the  expenditure  of 
money  shall  be  presented  to  the  mayor.  Acts 
1883,  Xo.  124,  after  authorizing  the  jury  to  de- 
termine the  necessity  for  a  proposed  improve- 
ment, provides  (section  11)  that  the  "judgment 
confirming  the  verdict  of  the  jury  unless  re- 
versed by  the  supreme  court  shall  be  conclu- 
sive as  to  all  persons  interested  therein.'' 
that  in  a  separate  proceeding  for  the  a 
meut  of  property  for  benefits  after  a  street 
had  been  opened,  and  no  appeal  taken  from  the 
judgment  of  confirmation,  the  validity  of  the 
prior  proceeding  cannot  be  assailed  on  the 
ground  that  the  resolution  adopted  by  the  coun- 
cil was  not  presented  to  the  mayor. — Scotten  v. 
City  of  Detroit  (Mich.)  64  X.  W.  579. 

[b]  (Mich.)    1895.) 

Where  the  statute  provides  two  differ- 
ent proceedings  on  the  opening  of  streets,  one 
by  which  the  necessity  of  opening  the  street  is 
determined,  the  other  by  which  the  benefits 
are  assessed,  in  the  latter  proceeding  the  judg- 
ment opening  the  street  is  not  open  to  collateral 
attack.— Brown  v.  City  of  Saginaw  (Mich.)  65 
N.  W.  601. 

§   154.    Recovery     for     work     improperly 
done. 
(Mich.:    1895.) 

Where  the  improvement  of  a  street  was  not 
a  substantial  performance  of  the  contract,  but  the 
common  council,  after  receiving  remonstrances 
approved  of  and  prid  for  the  work,  the  court  will 
not  enjoin  the  collection  of  the  tax  therefor  at 
the  suit  of  a  pronertv  owner.  Motz  v.  City  of 
Detroit  (1869)  18  Mich.  515.  followed— Harper 
v.  City  of  Grand  Rapids,  63  N.  W.  517,  105 
Mich.  551. 

i    155.    Payment  of  assessments. 
(Minn.;    1S90.) 

Gen.  Laws  1895,  c.  236,  authorizing  the 
extending  of  the  time  of  payment  of  assess- 
ments for  local  improvements  by  cities,  is  per- 
missive   and    not    mandatory.  —  State    v.    City 
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Council  of  City  of  Minneapolis  (Minn.)  6S  N. 
W.  31. 

5.  ENFORCEMENT     OF     ASSESSMENTS. 

§   156.    Jurisdiction. 
(Minn.;    1895.) 

Under  the  Dnhith  city  charter,  the  failure 
of  the  board  of  public  works  to  establish  a  street 
grade  or  sewer  system  before  constructing  a 
sewer,  or  to  give  the  required  notices  of  the 
meeting  to  make  an  assessment  for  the  con- 
struction of  the  sewer,  and  of  the  application 
for  its  confirmation,  does  not  affect  the  jurisdic- 
tion of  the  district  court  to  render  final  judg- 
ment against  the  property  for  the  assessment. — 
of  Duluth  y.  Dibblee  (Minn.)  63  N.  W. 
1117. 

62  Minn.  18. 

§   157.    Filing  assessment  warrants. 
(Minn.:    1  SOU.) 

Municipal  Code  St.  Paul  1893,  §  128,  does 
not  require  the  city  treasurer,  when  making  his 
report  to  the  district  court,  and  demanding  judg- 
ment for  unpaid  special  assessments,  to  file  the 
original  assessment  warrants  in  court. — Rogers 
v.  Hyderstaedt  (Minn.)  68  N.  W.  8. 

§   158.    Penalty  for  failure  to  pay. 
(Minn.;    1S9(J.) 

In  case  of  nonpayment  of  taxes  levied  by 
a  municipal  corporation  for  local  improvements, 
penalties  may  be  added  in  the  same  manner  and 
to  the  same  extent  as  in  case  of  nonpayment  of 
taxes  levied  for  general  purposes. — -Village  of 
West  Duluth  v.  Norton  (Minn.)  65  N.  W.  935. 

63  Minn.  497. 

§   159.    Judgment  and  execution, 
[nl     down:    1897.) 

Under  Code,  §  478,  providing  that  a  charge 
for  public  improvements  in  a  city  "when  assessed 
shall  be  payable  by  the  owners  at  the  time  of 
the  assessment  personally,  and  shall  also  be  a 
lien  on  the  respective  lots  or  parcels  of  land 
from  the  time  of  the  assessment,"  it  is  proper, 
in  an  action  to  enforce  a  special  assessment,  for 
the  decree  to  order  a  general  execution  against 
the  owner  for  any  balance  which  may  remain 
unpaid  after  the  property  has  been  exhausted. 
— Dewey  y.  City  of  Des  Moines  (Iowa)  70  N. 
W.  605. 

[b]     (Minn.;    1896.) 

In  proceedings  to  enforce  collection  of 
special  assessments  for  local  improvements  in 
the  city  of  St.  Paul  upon  cd'tain  lots  under  Sp. 
Laws  1887,  c.  7,  subc.  7,  tit.  1,  §§  36-46,  it  is 
not  necessary  that  the  form  prescribed  in  sec- 
tion 40  for  the  order  or  judgment  on  default 
should  be  strictly  adhered  to. — Security  Trust 
Co.  v.  Von  Heyderstaedt  (Minn.)  67  N.  W.  219. 

64  Minn.  409. 

§   160.    Sale  for  inadequate  sum. 
(Minn.;    189(5.) 

If  the  treasurer,  in  making  a  sale  to  en- 
force special  assessments  in  St.  Paul,  under 
Sp.  Laws  1837,  c.  7.  subc.  7  tit.  1,  §§  36-46, 
sells  a  lot  for  less  than  the  full  amount  of  the 
judgment,  as  appears  in  the  process,  and  the 
certificate  of  sale  shows  that  fact,  the  pur- 
chaser acquires  no  right  in  the  property  as 
against  the  true  owner. — Security  Trust  Co.  v. 
Von  Heyderstaedt,  67  N.  W.  219,  64  Minn.  409. 

§   161.    Void     sale — Liability     of    city     to 
purchaser, 
[a]      (Wis.;    1897.) 

Rev.  St.  §  49S0,  providing  that  all  general 
statutes  shall  apply  to  cities  when  not  incon- 
sistent  with  their  charters,  does  not  render  Rev. 
^-'t.  S  1184.  providing  that  money  paid  on  a  void 
for  general  taxes  shall  be  returned,  appli- 
cable to  sales  under  special  assessments. — Hel- 
ler v.  City  of  Milwaukee  (Wis.)  70  N.  W.  1111. 


[1>1     (Wis.:    TS97.) 

The  holder  of  a  void  certificate  of  sale  for 
■  ily  assessments  cannot  recover  from  the  city' 
the  amount  paid,  when  the  charter  provides  thai 
no  person  having  a  contract  with  the  city  shall 
have  any  claim  against  it  except  from  the  as- 
sessment for  the  work  contracted  for,  since  the 
oily  only  receives  the  money  paid  at  the  sale 
for  the  holder  of  the  board  of  public  works 
certificates  on  which  the  sale  is  based,  and,  if 
it  .were  compelled  to  indemnify  the  purchaser 
as  well,  it  would  indirectly  pay  for  the  improve- 
ment otherwise  than  from  the  assessment. — Hel- 
ler v.  City  of  Milwaukee  (Wis.)  70  N.  W.  1111. 

§    162.    Redemption  notice. 

[a]  (Minn.;    1895.) 

Mun.  Code  St.  Paul  1893,  §  139,  provid- 
ing that  the  city  treasurer  shall,  at  least  three 
months  before  the  expiration  of  the  time  for 
redemption  from  a  special  assessment  sale, 
cause  to  be  published  once  a  week  for  six  suc- 
cessive weeks  a  certain  list  and  notice,  is  not 
affected  by  section  122,  providing  that  the  time 
specified  for  the  publication  of  any  notice  shall 
commence  with  the  first  publication. — Bergen 
v.  Anderson  (Minn.)  64  N.  W.  501. 
62  Minn.  232. 

[b]  (Minn.:    1890.) 

Under  the  St.  Paul  city  charter,  provid- 
ing that  lands  sold  for  special  assessments  may 
be  redeemed  at  any  time  within  five  years  after 
the  sale,  and  that  a  three-months  notice  of  the 
expiration  of  redemption  shall  be  published  six 
weeks,  where  the  notice  attempted  to  be  given 
was  void,  a  new  notice  might  be  given  after  ex- 
piration of  the  five  years. — Flanagan  v.  City  of 
St.  Paul  (Minn.)  68  N.  W.  47. 


6.  RIGHTS  OF  CONTRACTOR, 

§   163.    Action   by — Defense. 
(Mich.;    189«.) 

The  decision  of  a  township  board  that  a 
petition  for  improvement  of  a  street  forming  the 
boundary  between  the  township  and  a  city  had 
been  signed  by  a  majority  of  the  property  own- 
ers, as  required  by  law,  will  not  prevent  the 
township  from  setting  up  that  it  had  not  been  so 
signed,  as  a  defense  to  an  action  by  the  contract- 
or for  money  due  under  his  contract. — Collins  v. 
Township  of  Grand  Rapids  (Mich.)  66  N.  W.  586. 


7.  DAMAGES. 

§  164.    Change  of  grade. 

[a]  (Iowa;    1895.) 

Under  Code,  §  469,  which  provides  that 
when  any  city  has  established  the  grade  of  a 
street,  and  any  person  has  made  improvements 
thereon,  and  the  city  alters  such  grade  to  the  in- 
jury of  such  property,  the  city  shall  respond  in 
damages,  the  owner  of  a  house  built  on  an  estab- 
lished grade,  which  was  subsequently  changed  by 
the  city,  can  recover  for  any  injury,  though  the 
final  grade  is  on  a  line  with  the  natural  surface 
of  the  street. — Ressegieu  v.  City  of  Sioux  City 
(Iowa)  63  N.  W.  184. 

[b]  (Iowa;    1895.) 

In  determining  the  difference  in  value  of 
improved  property  before  and  after  a  change  of 
grade,  as  the  measure  of  damages  caused  by  the 
change,  it  is  proper  to  consider  the  use  and  pur- 
poses for  which  the  improvements  were  made. — 
Preston  v.  City  of  Cedar  Rapids  (Iowa)  63  N. 
W.  577. 

[c]  (Minn.;   1897.) 

Where  commissioners  ars  appointed  to  as- 
sess damages  by  reason  of  a  change  in  the 
grade  of  a  street,  under  Sp.  Laws  18S5,  c.  5, 
they  are  authorized  to  view  the  promises  and 
hear  the  evidence  offered,  and  may  use  such  evi- 
dence as  a  guide;  and  the  presumption  is  that 
they   proceeded   rightly    and    according    to    the 
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Lbel  v.  City  ' 
."  \.  W.  851. 
I  il  I     i  Minn. |    |n:it.i 

ry 

i  ii  by  u  change  ol  bI 
the  owner  canni  thai    the  pn 

led  by  a  statute  giving  such  right   is  un 
constil  i         Abel    v.    City    of    Mini, 

(Mini,. i  70  N.  \V.  851. 

[e]  l  N.I..;     ISD.-..I 

fact  that  a  husband  erected  imp 
Hunts  on  land,  the  litU  to  which  was  in  his 
wife,  and  was  in  possession  thereof,  did  not  en- 
title 1 1  i  [ii  to  recover  (or  damages  to  the  property 
resulting  from  a  change  of  street  grade.  Ne- 
braska City  v.  Northcutt  (Neb.)  63  N.  W.  807. 
45  Neb.  456. 

[f]  (Neb.)    1896.) 

i  ndi  i-  the  constitutional  provision  that 
private  property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation,  a  city  is 
liable  for  damage  resulting  from  a  material 
change  of  the  grade  of  its  streets  from  the  nat- 
ural surface  City  of  Harvard  v.  Crouch  (Neb.) 
66  N.  W.  276. 

47  Neb.   133. 
(Kl     tNeb.i    1896.) 

The  measure  of  damages  to  one  whose 
property  was  injured  by  a  material  change  of 
of  a  street  from  the  natural  surface  is  the 
depreciation  in  the  value  of  the  property  occasion- 
ed by  the  change.— City  of  Harvard  v.  Crouch 
(Keb.)  66  X.  W.  276. 
47  Xeb.   133. 

[Ii]     (Neb.f    lSlMSA 

An  award  of  damages  under  Omaha  City 
Charier  (Comp.  St.  c.  12a)  §  lit!,  on  a  change 
of  grade*  must  show  affirmatively  that  the  ap- 
rosidered  the  benefits  to  the  property, 
as  provided  by  said  section,  and  that  the  award 
represents  the  difference  in  favor  of  the  owner. 
Smith  v.  City  of  Omaha  (Neb.)  69  N.  W.  402. 

II]     (Wis.;    1S9G.) 

The  occupation  of  a  public  street  for  its 
entire  width  by  a  permanent   viaduct  approach 
,,n  a    highei    grade  than  the  street  is  equivalent 
to  a  change  of  grade,  and.  as  such,  does  not  en- 
butting  owners  to  damages  as  for  an  orig- 
inal   taking   of    private    property    for   public    use, 
though  the  act  (Laws  1891,  c.  122)  authorizing 
its  construction,  tor  its  protection  mid  police  pur- 
poses,  provides   that  it   shall  remain    under   the 
ite   control   of  the  city,    and   prohibits  the 
granting  of  any  exclusive  franchise  for  its  use 
for  anv  purpose.— Colclough  v.  City  of  Milwau- 
kee (Wis.)  05  N.  W.  1039. 
92  Wis.  1S2. 

I  j  |     fW  is.:    1SH7.I 

Under  the  charter  of  Milwaukee  (chapter 

7.   §§  (i.   11),   prescribing  the  proceedings    to   be 

taken  before  the  grading  or  improvement   of  a 

.  ,-t.    including  a    viewing  of  the  premises  by 

the  board  of  public  works,  and  the  assessment 

•'  lire, -tils  on  property  fronting  on  the  street, 
taking  into  consideration  any  injury  which  may 
result  from  the  proposed  improvements,  an  own- 
er of  lots  may  recover  for  an  injury  to  them 
resulting  from  the  grading  of  a  street  by  the 
city,  under  allegations  that  the  grading  was 
done  wi  hout  a  compliance  with  such  charter 
pro-visions,  though  the  cost  of  grading  was  not 
charged  on  adjoining  property,  but  was  paid  by 
the  city. — Pittelkow  v.  City  of  Milwaukee 
(Wis.)  69  X.  \Y.  803. 

tlil      (Wis.;    is;>7.( 

In  the  absence  of  statute,  a  municipality  is 
not  liable  for  damn  ges  to  abutting  property  own- 
ers caused  bv  a  change  in  the  grade  of  a 

iish  v.  City  of  Milwaukee  (Wis.)  09  X.  W. 
818. 

[1]     (Wis.:   1S07.) 

Laws  1874,  c.  1S4,  subc.  7,  §  8,  providing 
that,  where  the  grade  of  a  ill  hereafter 

be  established,  aud  a  street  shall  have  beeu  ac- 


tually 

,  ill  be  entitled  to  com 
sai ion.  does  iimi  entitle  »  lot  ov 

sation  iii  case  of  the  alteration  o 

i  bad  not  I i,  actually  graded 

•  Ity   ol 
Milwaukee  (Wii  •  00  N.   W.  B18. 
I  ,o  |     (  >\  la. |    is:. 7. i 

,-r  the  chai  i'-r  of  the  city  of  Milw  au- 
of  a  paved 
ent  is  void  «  hicb  doe  • 
on  its  face  timt  dai 

consul, -red  in   making   Biieli   nwwsMiieii 
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|n]      (Wis.;     is:, 7. i 

An  assessment  not  showing  o  -  thai 

damages  for  change  in  the  grad 
rod.  cannot  be  valid:, 
aliunde   that    they    were  considered.     - 

v.    Norman   (Wis. I  60   N.   W.   977. 

§   165.    Additional    servitude. 

.W  is.:    IS!. 7.1 

The  occupation  of  the  entire  street  f,<i 
approach  to  a  via  oach  being  sup- 

ported by  columns  resting  on  t!>,'  of  the 

Street,    is  merely   a   change  of  the  grade   of   the 
Street,  and  therefore  does  not  entitle  the 
ting  property  owners  to  compensation  as  an  ad- 
ditional servitude.— Walish  v.  City  of  Milwau- 
kee (Wis.)  (;;>  x.  w.  818. 

§   166.    Separation  of  grades, 
[n]     (Midi.:    LS06.) 

Since    An-    L893,    No.    '•'-'.    relating    to    prO- 

i lings  tor  separation  of  grades  where  a  street 

-   a    railroad,    contemplates   an   awn 
damages    in    gross,    and    not"   mi  that 

already   accrued   to  the  abutting  ov 
the  same  rule  will  be  applied  in  an  action  against 
the  city   to   recover   damages   for   its   failure   to 
proceed  in  accordance  with  the  statute      Barper 
v.  City  of  Detroit  (Mich.)  68  X.  W.  265. 

[b]     Oli.-li.:    1896.) 

On  one  side  of  plaintiff's  lot,   which   front- 
ed on  a  public  street,  was  a  railroad  track,  and 
pending    proceedings    for    the    extension    of    the 
street  over  the  track  an  agreement  was  en 
into  between  the  city  and  the  railroad  company 
whereby  the  latter  granted  the  right  of  way.  aud 
agreed  to  build  a  viaduct,  the  city  to  pay  there- 
for after  condemnation.     The  approach   to  the 
viaduct  was  20  feet  high  iu  front  of  plaintiffs 
lot.     Acts  1S93,   Xo.  92,   enacted   during  pend- 
ency of  the  proceedings  to  condemn    tie-   right 
of  way  over  the  track,  provides  (section  1)  that 
"wln-re  any  railroad  crosses   or  shall   here 
cross  any  puhlic  street  or  highway  the  separation 
of  the  grade  at  such  crossing,  by  carrying  such 
street  or  highway  either  over  or  under  such 
road,    *    *    *    may  be  effect,  d  as  follows"  (set- 
ting  out   provisions    for   agreement    between    the 
parties).      Section  2  declares  (ha!   no  such 
ment  shall  be  enforceable  until  the  damages  re- 
ferred to  in  the  next  Bection  are  fixed  by  judi- 
cial pro  or  by  compromise,  and   s, 
;!  provides  for  damages  to  abutting  owners  from 
the  change  of  grade.      Held,  thai  the 
for  separation  of  grades,  as  provided  for  in  the 
agreement    between   the   city   and    the   rai 
company,  should  have  been  under  said  act,  and 
thai    plaintiff   was  entitled   to  damages   against 
the   city,   such   damages   not   being   included    in 
those  paid  when  the  street  was  originally  opened. 
—Harper  v.   City  of  Detroit   (Mich.)   68   X.   W. 
265. 

§   167.    Estoppel  to  claim. 

(Iowa:    1895.) 

Where  a  property  owner,  after  the 
tion  of  an  ordinance  fixing    a    grade    different 
from  that  iu  conformity   to   which    he   has  im- 
prove,! his  property,  siirns  a    petition    for    im- 
provements   tO    tile   street,    he    will     be     I--. 

from  claiming  damages  resulting  from  improve- 
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meuts  made  on  the  last  established  grade. — < 
Preston  v.  City  of  Cedar  Rapids  (Iowa)  G3  N. 
\V.  577. 

§    168.    Evidence. 

(Neb. |    I88«.) 

la  an  action  against  a  city  for  damages  re- 
sulting  to  adjoining  premises   from   the  grading 

street,  whore  the  value  of  the  improvements 
separate  from  the  lot  had  been  shown,  it  was  not 
objectionable  to  prove  the  value  of  the  lot  sep- 
arate from  the  improvements. — Denise  v.  City  of 
Omaha  (Neb.)  69  N.  W.  119. 


X.    FISCAL  MANAGEMENT   AND  TAX- 
ATION. 

Injunction  by  taxpayer,  see  post,  §  202. 

1.  IN  GENERAL. 

Si   169.    Power  to   incur  indebtedness. 
[a  I      (Mi-li.:    1887.) 

Sess.  Laws  1895,  Act  No.  3,  c.  8,  §  1,  pro- 
viding that  the  cost  of  waterworks  shall  be 
paid  from  the  general  fund  of  a  village  or- 
ganized under  such  act;  and  chapter  10,  author- 
izing the  council  to  provide  suitable  fire  appa- 
ratus and  to  construct  reservoirs,  etc.,  in  the 
streets,  for  the  use  of  the  fire  department,— do 
not  authorize  the  expenditure  of  money  for  the 
construction  of  a  general  system  of  water- 
works w-ithout  a  two-thirds  vote  of  the  electors, 
as  required  by  chapter  11,  §  4.— Savidge  v.  Vil- 
lage of  Spring  Lake  (Mich.)  70  N.  W.  425. 

[bl     (Minu.:    1S97.) 

A  bond  for  the  benefit  of  a  third  person, 
executed  by  a  village  without  express  authority 
of  law,  is  void. — Park  v.  Sykes  (Minn.)  GO  N. 
W.  712. 

[c]     (S.  D.:   1S9C.) 

A  city  has  no  authority  to  incur  indebted- 
ness for  expenses  of  a  campaign  to  secure  the 
selection  of  the  citv  as  the  capital  of  the  state. 
-Shannon  v.  City  of  Huron  (S.  D.)  69  N.  W. 
598. 

§   170.    Limitation  on  indebtedness, 
[a]     (Iowa;    188ft.) 

Where  a  contractor,  in  full  satisfaction  for 
work  done  in  grading  a  street,  accepts,  from  the 
city,  bonds  payable  from  the  special  assessment 
made  against  the  owners  of  abutting  property, 
such  bonds  do  not  create  a  debt  against  the  city, 
within  the  moaning  of  the  constitutional  provi- 
sion limiting  the  lawful  indebtedness  of  a  city 
to  5  per  cent,  on  the  assessed  valuation  of  the 
property  in  said  city.— City  of  Clinton  v.  Walli- 
ker  (Iowa)  OS  N.  W.  431. 

[bl^  (Iowa.:  18<>7.| 
The  obligation  created  by  a  contract  made 
by  a  city  for  water  for  fire  protection  is  not  an 
indebtedness  within  the  meaning  of  the  consti- 
tutional limitation  on  the  indebtedness  which 
may  be  contracted  by  municipal  corporations. — 
Creston  Waterworks  Co.  v.  City  of  Creston 
(Iowa)  70  N.  W.  739. 

[c]     (Minn.:    188S.) 

Certificates  issued  by  the  park  board  of 
Minneapolis,  under  Sp.  Laws  1889,  e.  30.  for 
the  price  of  land  purchased  for  park  purposes, 
secured  by  mortgage  on  the  land,  and  reciting 
that  the  amounts  thereof  are  payable  out  of 
funds  arising  from  assessments  on  real  estate 
!ly  benefited  by  the  park  to  be  establish- 
ed on  the  land,  and  expressly  stating  that  there 
shall  be  no  liability  on  the  part  of  the  city  to 
pay  the  amounts  thereof  out  of  any  other  fund 
than  the  one  specified,  are  not  an  indebtedness 
of  the  city,  within  Laws  1893,  c.  204,  §  2,  limit- 
ing  the  indebtedness  of  cities.— Kelly  v.  City  of 
Minneapolis  (Minn.)  65  N.  W.  115. 
03  Minn.  125. 


[il]     (Minn.;    1885.) 

The  amount   of  bonds  and  money  in  the 

sinking  fund  of   Minneapolis   is   to  be  deducted 

from  the  total  amount  of  outstanding  bonds  of 

the   city,   in   determining  whether  the  city's   in- 

dness  exceeds  the  limit  prescribed  by  Laws-. 

1893,  c.   204.  §  2.— Kelly    v.  City  of  Minneapolis 

65  N.  W.  115,  63  Minn.  125. 

[e]      (S.  !>.;     18!).-..! 

A  finding  that  when  a  city  warrant  was 
issued  the  city  had  exceeded  the  constitutional 
limit  of  indebtedness  does  not  establish  the  in- 
validity of  the  warrant,  since  it  does  not  show 
that  the  limit  was  reached  when  the  debt  for 
which  the  warrant  was  issued  was  incurred. — 
Western  Town  Lot  Co.  v.  Lane  (S.  D.)  65  N. 
W.  17. 

[fl     (S.  II.:    1890.) 

Warrants  issued  by  a  city  for  current  ex- 
penses, after  the  constitutional  limit  of  in- 
debtedness has  been  reached,  but  in  anticipa- 
tion of  a  tax  already  levied,  are  valid  to  the 
extent  of  the  taxes  levied. — Shannon  v.  Citv  of 
Huron  (S.  D.)  69  N.  W.  59S. 
Tsl     (Wis.:    1896.) 

An  ordinance  provided  that  a  certain  firm 
should  construct  waterworks,  to  be  completed 
within  six  months,  issue  bonds  therefor  to  the 
amount  of  $100,000,  mortgage  the  plant  to  se- 
cure $S0,000  of  such  bonds,  and,  when  com- 
pleted, lease  the  works  to  the  city  for  20  years, 
and  assign  the  lease  to  the  mortgagee  or  a  trus- 
tee for  the  benefit  of  the  bondholders;  that  the 
city  should  take  possession  of  the  plant,  and  pay 
as  rental  thereon,  annually,  $7,000  during  each 
of  the  first  four  years,  $9,000  during  each  of  the 
next  six  years,  and  $10,000  during  each  of  the 
last  ten  years:  that  all  sums  so  paid  in  excess  of 
the  interest  on  the  original  cost  might,  at  time 
of  payment,  be  at  ouee  applied  on  the  bonds; 
all  surplus  nil  the  sale  of  bonds,  after  paying 
the  $80,000  and  interest,  to  apply  on  payment  of 
the  principal  sums  named  in  said  bonds,  to  the 
end  that  the  city  should  only  pay,  as  rentals, 
the  original  cost  of  the  plant,  $80,000,  and  in- 
terest; and  that  on  payment  of  said  sums  in  the 
manner  provided  the  plant  should  become  the 
property  of  the  city,  tlrlil,  that  such  ordinance 
created  an  indebtedness,  within  Const,  art.  11, 
§3,  as  amended  in  1874,  forbidding  municipali- 
ties from  becoming  "indebted  in  any  manner  or 
for  any  purpose"  to  any  amount,  including  ex- 
isting indebtedness,  in  the  aggregate  exceeding 
5  per  cent,  on  the  value  of  the  taxable  property 
therein,  etc.— Earles  v.  Wells  (Wis.)  68  N.  W. 
964. 

§   171.   Conflict  between  conncil  and 

board  of  estimates. 
(Mich.:    is:tr.  < 

Detroit  City  Charter  1893,  §  155,  provides 
that  the  coniotroller  shall  present  to  the  com- 
mon council  his  estimate  of  taxes  to  be  n 
for  the  ensuing  year;  that  the  council  may  re- 
vise such  estimates,  and  transmit  them  to  the 
board  of  estimates,  which  may  call  on  the  coun- 
cil for  any  information  as  to  every  matter  pend- 
ing before  the  board.  Local  Acts  1895,  Act 
No.  300,  amending  the  charter,  provides  (sec- 
tion -1 1  that  the  board  of  estimates  may.  after 
consideration  of  the  various  estimates  referred 
to  it,  disallow  any  item  in  the  different  funds, 
and  that  it  shall  be  unlawful  for  the  common 
council  to  create  any  expenditure  as  to  items 
specifically  disallowed  by  such  board.  Held, 
that  where  the  board  of  estimates  deducted 
from  the  general  fund  the  salaries  of  certain 
petty  officers,  but, ' notwithstanding  the  deduc- 
tions, the  council  made  appointments  to  those 
offices,  such  appointments  were  void. — Robinson 
v.  City  of  Detroit  (Mich.)  65  N.  W.  10. 

§   172.    Moneys   belonging  to   school  dis- 
trict— Payment  over. 
(Neb.:   ]stn;.i 

Since   Const,    art.   8,   §   5,    provides   that 
moneys  arising  from   a    liquor   license   granted 


Ml   Mi  IPAL  CORPOli  \  i  in  S'S,  \.  I   3. 


. 


by  a  village  shall  beli  ng  to  the  school  district 
in   which   the   villagi  I   musl    be 

i   of  the  eel Is   tin 

mandamus  will  lie  to  compel  a  village 
urer  to  pay  such  moneys  to  the  propi  i  di 


%   17G.   Special  appropriation*. 

(Neb.  I     IKO.t.) 

the  second  class  with  more  than 
nhabitaul  ■  I   aj 

■     i  |    .   \     \ 


even  before  expirntio:  al  year  ttnn Comp.  s 

f,;r  "  icense  was  issued,  in  the  abseiio  Ii  appropriations  ar, 

of  a  showing  thai   thi  re    s  a  probal  inctioned  I  ity  of  the  eleel 

'"•'"  '  ,:,"k("i . .'"  :  •  v.  <  i  63  N.  W 

rie  v.  1 1,  ster  I  Nob.)  ■  >* ;  .Y  \\ .  E 


•17  Neb.  819. 

§   173.    Liability   of   sin  cession   for  debts 
of  old  corporation. 

(Minn.  |    1894.) 

After  :i  town   had  issui  •'  :i    vil- 

lage '  d  within  the  town  by  Sp 

L885,  c.  296,  providing  that  the  bonded  indebt- 
of  the  town  incurred  by  the  issue  of  its 
bonds  should  be  apportioned  and  made  charge- 
to  the  town  I  tefore 
i  tie  bond  I,  a  city  was  ci 
the  territory  of  i  pari  of  the 
town  by  Sp.  Laws  L889,  <•.  I  ng  thai 
the  city  should  be  liable  for  all  debts  and  obli- 
gations then  existing  againsl  the  village.  Held, 
that  the  city  succeeded  to  the  liabilii 

village    on    the   b Is.  —  Rumsey    v.    Town    of 

Sauk  Centre  (Minn.)  til  N.   W 
59    -Minn.    316. 

§   174.    Right  to  share  in  road  fund. 
(Neb. |    is!>.-,.i 

Act  .March  29,  1889,  §  49,  providing  that 
road   taxes   in  cities  of  the  first   class   shall    be 
paid  to  the  city  treasurer,  and  expended  as  the 
council  may  direct,  has  ret\  rear,-  men  b    to 
taxes  as  are  by  general  law  collecte  I  for  tl 
of  the  city  as   a   road  district.— .State   v.   Cobb 
(Neb.)  62  N.  W.  867. 
■14    Neb.    434. 


2.  PAYMENT  OF  CLAIMS- 
HANTS. 


■SIGNING  WAR- 


Receiving   warrants  in  payment  of  taxes,   see 
post.  §  188. 

§   175.    Allowance  and  audit  of  claims, 
[n]     (Mich.;    1895.) 

Detroit  City  Charter,  pp.  190-194,  pro- 
vides that  the  board  of  health  shall  determine 
ompensation  of  its  employes,  and  that  the' 
common  council  shall  include  in  their  final  esti- 
mate an  amount  sufficient  to  maintain  the 
beard,  which  fund  shall  be  paid  out  on  the 
vouchers  of  the  board.  Pub.  Acts  1895,  No.  10, 
creates  a  new  board,  and  provides  that  it  shall 
assume  all  claims  against  the  old  one,  and  shall 
appoint  and  dismiss  all  employes.  Ihlil  that, 
where  an  employe  of  the  old  board  presented  a 
claim  for  extra  work  to  the  new  board,  which 
was  allowed  for  a  smaller  amount  than  that 
claimed,  and  the  council,  on  the  board's  recom- 
mendation, appropriated  a  sum  for  the  payment 
of  the  claim  as  allowed,  and  the  claimant  re- 
fused to  accept  it,  the  council  had  no  power,  on 
presentation  to  them  of  the  claim  by  the 
ant,  to  allow  it  for  the  original  amount.— Schnei- 
der v.  Blades  (Mich.)  65  N.  W.  559. 

lb]    (Wis.:  189«.) 

Where  a  claim  is  mad.e  against  a  city  for 
injuries,  and  the  city  council,  on  report  of  a'com- 
mittee,  allows  the  claimant  a  certain  amount, 
less  than  the  sum  claimed,  a  demand  by  the 
claimant  in  writing,  on  the  city  treasurer,  for 
an  order,  after  such  allowance,  and  before  any 
proceedings  are  taken  to  reconsider  the  matter, 
constitutes  an  acceptance  completing  the  contract' 
by  the  city  to  pay  the  sum  allowed.— Sharp  v 
City  of  Mauston  (Wis.)  GO  N.  \V.  803. 
i)2  Wis.  629. 


i  i..   L60, 

§    177.    Payment  of  warrants. 
I  n  I     (Kcb.i    1805.) 

It  is  the  duty  of  the  treasurer  to 

to    pay    city    warrants,    ui  1    t,,    d,,    so 

by  the  city;  Buch  instruments  being  i 

ble.— S  II  X.  \V.  693,  i:;  Xeb.  ;;i\ 

I  III      IS.  II.;     |  VI-,., 

A  incil   cannot   divide  the  at 

levied   for  general   city   purposes   intc 

loads,    and    appropriate    it    to    the    pa    ment   ■■! 

warrant 

to  di  prive   the  holder  of   i  on  tl 

cral  fund,   issued    the  year  previous,  of  the 

th      at the  payment  oi    h 

'  !  '  I      "     row  ii   Lol    i  lo.    v.    Lane  (S.    D.i 

62  X.  W.  982. 

[c]     is.  D.I    1805.) 

.Municipal     warrants    should    be    paid     in 
the    order    ol    their    registration    for    payment, 

thOUgh     Some    Were    |6  '.  Iliellt    Of    ' 

debtedness  of  a  i  ear.— State  v.  Camp- 

bell is.  D.)  ci  X.  \V.  1125. 

|il  I     is.  D.i    is'mi.i 

Under  Comp    Laws.  §§  1671-1679,  requir- 
ing  city    warrants   to   be   paid    in    the 
their  registration,  and  thai   the 

notify  the  holder,  and  set  apart  the  money  for 
his  use.  the  fact  thai  taxes  collected  after  the 
issuance  of  a  warrant  have  been  paid  out  on 
oilier  warrants  subsequently  issued  will  net 
prevent  the  holder  of  the  unpaid  prior  wa 
from  recovering  tnereon;  the  treasurer  having 
failed  to  notify  him,  or  set  apart  mom. 
his  use.— Shannon  v.  City  of  Huron  (S.  LO  69 
X.  W.  598. 

§    178.    Unauthorized    partial    payment — 
Effect  as  estoppel, 
(lown;    1896.) 

The  unauthorized  payment  by  officers  of 
a  public  corporation  of  part  of  a  claim  against 
the   corporation    will    not   estop   the   • 
from  denying  the  validity  of  the  claim.— Mi 
livray  v.   District  Tp.  of  Barton  (Iowa)   U5  X. 
W.   974. 


3.  BONDS— INVESTMENT 
FUND. 


OP     SLNKINi ; 


Submitting  issuance  of  bonds  to  voters,  see  post. 
8  190. 

§   179.   Power  to  issue, 
[a)     (Mlcb.i    1897.) 

A  provision  of  a  city  charter  authorizing 
the  city  to  construct  and  operate  an  electric 
light  plant,  provided  that  no  indebtedness  for 
such  purpose  shall  be  incurred  unless  by  vote 
of  the  electors,  does  not  authorize  the  city  to 
borrow  money  for  such  purpose,  and  issue  its 
bonds  therefor,  payable  in  the  future,  where, 
by  other  parts  of  the  charter,  power  is  given 
to  issue  bonds  for  other  specific  purposes,  under 
limitations  carefully  defined. — Farr  v.  City  of 
Grand  Rapids  (Mich.)  70  N.  W.  411. 
[bj     (Neb.;    1895.) 

Where,  from  an  analysis  of  the  whole  of 
an  act  purporting  to  authorize  certain  political  di- 
visions of  the  state  to  issue  bonds,  the  intention 
is  doubtful,  the  doubt  will  be  resolved  against  the 
authority  to  issue  the  bonds. — State  v.  Moore 
(Neb.)  63  X.  W.  130. 
45  Neb.   12. 
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§   180. 


For  -waterworks. 


(Wis.:   1895.) 

Rev.  St.  §  942.  provides  tlint  any  city  may 
issue  its  bonds  for  the  erection  of  waterworks, 
or  to  accomplish  any  other  purpose  within  its 
lawful  power.  The  Reedsburgh  city  charter  (sec- 
tion 1)  provides  that  it  shall  have  the  powers  pos- 
sessed by  cities  under  the  general  statutes.  Sec- 
tions 119  and  129  provide  that  the  city  shall  con- 
tract no  debt  exceeding  the  revenues  of  the  fiscal 
year,  except  as  expressly  authorized  by  charter. 
Field,  that  said  city  had  power  to  issue  bonds,  in 
the  manner  provided  by  law,  for  the  erection  of 
waterworks  and  an  electric  light  plant. — Ellin- 
wood  v.  Citv  of  Reedsburgh  (Wis.)  64  N.  W. 
885,  HI  Wis.  131. 

§   181.    Provisions    with    regard    to    cou- 
pons. 
(Neb.i   i.s:>.-,.i 

( !omp.  St.  1893,  c.  9,  §  37,  providing  that 
the  auditor  shall  detach  coupons  of  municipal 
bonds  presented  to  him  for  registration  which 
mature  before  the  first  taxes  levied  to  meet  the 
same,  applies  to  bonds  issued  by  a  city  to  aid 
a  work  of  internal  improvement. — Brink  worth 
v.  Grable  (Neb.)  63  N.  W.  952. 
45  Neb.  647. 

§   182.    Right    of    pnrchasers — Rights    of 
bona  fide  holders. 

[a]  down;    J ".!«;. i 

While  bonds  delivered  by  a  school  dis- 
trict in  payment  of  judgments  against  it  can- 
not be  defeated,  in  the  hands  of  innocent  hold- 
ers for  value,  without  notice  of  their  illegality, 
by  showing  that  the  judgments  were  ren 
upon  warrants  issued  in  excess  of  the  consti- 
tutional limit,  defendant,  in  an  action  to  can- 
cel such  bonds,  must  show  that  they  were  ac- 
tually applied  in  payment  of  specific  judgments, 
or  thai  at  least  part  of  thorn  were  legal,  par- 
ticularly where  it  appears  that  more  bonds 
were  issued  than  were  necessary  to  pay  the 
judgments. — Independent  Dist.  of  Rock  Rapids 
v.  Society  for  Savings  of  Cleveland,  Ohio  (Iowa) 
67  N.   W.  370. 

[b]  (Neb.;    1895.) 

Under  Comp.  St.  1893,  c.  9.  §  37,  provid- 
ing that,  when  municipal  bonds  shall  be  present- 
ed to  the  auditor  for  registration,  the  auditor 
shall  detach  as  many  interest-bearing  coupons 
as  shall  mature  before  the  first  taxes  levied  to 
meet  the  same,  where  municipal  bonds  dated 
November  1,  1SS9.  with  interest  payable  semi- 
annually, evidenced  by  coupons  maturing  May  1, 
1890,  and  every  six  months  thereafter,  were  de- 
posited with  the  auditor  on  December  21.  1889, 
for  registration,  and  the  auditor  was  prevented 
by  injunction  from  registering  the  bonds  till 
January  1.  1891,  the  coupons  maturing  prior  to 
October  1,  1890.  being  properly  detachable,  were 

void,  though  in  the  hands  of  subsequent  inn nt 

purchasers.— Brinkworth  v.  Grable  (Xeb.)  63  N. 
W.  952. 

45  Xeb.  CI,. 


§  183. 


Effect  of  recitals. 


(S.  D. :    lM).-..> 

Where  a  majority  of  the  electors  of  a 
school  district  present  and  voting  at  a  special 
meeting  held  by  said  district  for  the  purpose  of 
voting  bonds  with  which  to  build  and  furnish  a 
schoolhouse  are  in  favor  of  the  bonds,  which  are 
afterwards  issued,  and  sold  for  full  value,  and  a 
schoolhouse  is  erected  and  furnished  with  the 
proceeds  thereof,  and  teachers  are  employed  and 
BChools  are  maintained  therein,  and  the  first  in- 
stallment of  interest  on  said  bonds  is  paid  nt  ma- 
turity, the  fact  '.hat  said  school  board  submitted 
the  question  of  bonding  the  district  without  hav- 
ing been  petitioned  in  writing  by  a  majority  of 
the  resident  electors,  and  without  giving  the'  no- 
tice required  by  statute,  is  not  sufficient  to  in- 
validate, in  the  hand=  of  an  innocent  purchas  r. 
bonds  on  the  face  of  which  the  officers  of  the  dis- 
trict have  placed  a  recital  of  authority  and  regu- 


larity, which  imports  a  strict  compliance  with  nl! 
the  statutory  requirements  in  regard  to  condi- 
tions precedent  to  the  issuance  thereof. — Coler  v. 
Rhoda  School  Tp.  of  Charles  Mix  County  (S. 
D.)  63  X.  W.  158. 
6  S.  D.  640. 

§   184.    Investment   of   sinking   fund. 
(Minn.;    1895.) 

The  commissioners  of  the  sinking  fund 
of  Minneapolis  are  without  authority  to  pur- 
chase, for  the  fund,  bonds  issued  by  the  city, 
at  the  time  they  are  offered  for  sale  bs'  it— 
Kelly  v.  City  of  Minneapolis  (Minn.)  65  N.  W. 
115. 

63  Minn.  125. 


4.  TAXATION. 

§   185.    Charter  and  statutory  provisions", 
[a]     (Mich.;    1895.) 

Under  the  charter  of  Grand  Rapids,  as 
amended  by  Act  May  27,  1895,  which  provides 
for  a  board  of  assessors  to  perform  duties  of 
supervisors  as  to  assessments  of  taxes,  on  the 
taking  effect  of  the  act.  which  was  immediate, 
and  which  also  provides  for  the  abolishing  of 
the  offices  of  supervisors,  the  board  of  asses- 
sors, and  not  the  supervisors,  were  to  spread 
the  taxes  for  1895.— State  v.  Cogshall  (Mich.) 
05   X.  W.  2. 

[bl     (!*el>.:    1S9«.) 

The  general  provision  of  Act  March  10, 
1885,  amending  Act  March  1.  1879,  *  69,  author- 
izing cities  "to  levy  any  other  tax  or  special  as- 
sessment authorized  by  law,"  does  not  control 
the  special  provision  thereof  relating  to  levying 
a  tax  to  pay  for  water  furnished  a  city  under 
contract.— State  v.  City  of  Kearney  (Xeb.)  6S  N. 
W.  533. 

§    186.    Rate  and  amount. 

[a]  (Midi.;    1S94.) 

A  section  of  a  city  charter  authorized 
the  city  council  to  levy  a  fax  for  ordinary  ex- 
penses, not  to  exceed  1%  per  cent,  of  the  prop- 
erty valuation,  and  to  levy  an  additional  tax 
when  authorized  by  a  vote  of  the  freeholders, 
but  provided  that  "the  amount  that  may  lie 
voted  or  raised  under"  said  section  should  not 
exceed  2  per  cent,  of  the  property  valuation. 
Held,  that  Tii.-  total  tax  that  could  lie  levied  in 
any  ono  year  could  not  exceed  the  2  per  cent, 
limit. — Schneewind  v.  City  of  Xiles  (Mich.)  61 
X.  W.   198 

i     !  Mich.  301. 

[b]  (Minn.;    1895.) 

Gen.  Laws  18S5,  c.  145.  5  34.  and  Gen. 
St.  1878,  c.  11,  §  48  (Gen.  St.  1894.  §  1557).  pro- 
vide that  the  village  council  shall  fix  the  specific 
amounts  of  corporate  taxes,  and  that  subse- 
quently the  county  auditor  shall  fix  the  rate 
per  i  nt.  thereof,  according  to  the  amount  of 
property  as  equalized  by  the  state  board.  Held, 
that  a  resolution  of  the  council  fixing  a  cer- 
tain rate  per  cent,  of  taxation,  and  not  specify- 
ing the  amount  of  the  tax.  was  void. — In  re 
Cloquet  Lumber  Co.  (Minn.)  03  X.  W.  628. 
01  Minn.  233. 

§    187.    Property  taxable, 
[a]     (Iowa:    1895.) 

Plaintiff's  land,  within  defendant  city  lim- 
its, had  always  been  used  for  agricultural  pur- 
poses, except  that  the  dwelling  house  was  once 
used  for  a  residence  by  one  not  engaged  in  farm- 
ing, and  it  was  remote  from  the  platted  portion  of 
the  city.  X'one  of  it  had  ever  been  laid  out  in  city 
lots  or  held  for  speculation,  and  the  nearest  street 
or  alley,  except  a  public  highwayon  one  side,  was 
25n  rods  away.  The  nearest  city  lamp  was  250 
rods  distant,  and  the  nearest  water  supply  for  ex- 
tinguishing fires  was  a  mile  distant.  Held,  that 
the  property  was  exempt  from  taxation  for  city 
purposes.— Taylor  v.  City  of  Waverly  (Iowa)  03 
N.  W.  3/7. 
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|i. I     ,!..,>,,;    1800.) 

In    in  tain  paving 

-  i  I  v 

of  I  les  MoiaeH,  ii  a 
ivere  o 

<i"  tl tin  r  si  le;   1 1..  oh  laid 

•  nit  and  pas ed    the  land  bad  all  1 

,  n  has  been  oi 
in    fact,    i  'i-   agrii  nil ura!   purposes;    thai 
plaint  ill'  ]'■■<  id  about  t;    that 

- 1 1 i . ) 1 1  n us  favo  "i  be- 

•      l  us  city  lots;    that   in   its  inn 

h  ■! t    Lhi     ■  iiuif  territory   was  divided 

into  city  Iota,  blocks,  streets,  and  alleys;  and 
that  on  sn.  b  street  In  the  vicin- 

ity,  arc  water  mains  and  public  lights.  //,  hi, 
that  such  land  has  not  been  "in  ■  ■  i  ;ii*'  ,,<•- 
:upied  and  used  bj  plaintiff  for  agricultural  pur- 
poses,  within  Arts  23d   Gi  m.  c.   1.  s  '■'>. 

providing  Hint  no  lands  within  the  eJ 
limits  of  such  city  which  shall  not  havi 
laid  off  into  lots  of  10  ai  i  -  and  which 

shall  also  in  good  faith  be  used  for  agricultural 
purposes,  shall  be  taxed  fi  i   anj   city  purposes, 

!tC      toil-well   \.  Hi's  Moines  Brick  Manuf'g  Co. 
(Iowa)  66  X.  W.  1TG. 
!«•]     (Neb.;    1806.) 

Where  the  officers  in  whom  power  is 
vested  generally  to  define  or  extend  the  bound- 
aries of  a  city  have  undertaken  to  extend  its 
liounilaries,  the  owner  of  land  so  incorporated 
cannot,  at  least  after  the  lapse  of  a  number  of 
years,  maintain  an  action  for  tic  purpose  of 
restraining  the  collection  of  city  taxes  on  the 
ground  thai  there  was  no  authority  to 
■"irate  the  particular  land  in  qttpstion.  South 
Platte  Land  Co.  v.  Buffalo  Co.  (1SS1)  10  N.  W. 
711,  15  Xeb.  G05,  followed— Sage  v.  City  of 
Plattsmouth,  G7  N.  W.  155,  IS  Neb.  558. 

I'   188.    Receiving    warrants    in    payment 
of  taxes. 

(S.  D.:    lS!>r,.> 

Comp.  Laws,  §  1598,  making  city  war- 
rants receivable  for  city  taxes,  does  not  restrict 
the  use  of  warrants  in  payment  of  taxes  to  such 
as  were  issued  on  account  of  debts  inclined  dur- 
ing the  year  for  which  the  taxes  were  assessed. 
—Western  Town  Lot  Co.  v.  Lane  (S.  D.)  65  N. 
W.  17. 

§   189.    Certiorari  to  review. 

la]     (Wis.;    1895.) 

Certiorari  will  lie  to  review  the  proceed- 
ings of  a  municipal  organization  in  levying  a 
tax.— State  v.  Bell,  04  N.  W.  845,  'Jl  Wis.  271. 

[I»]     (Wis.:    1895.) 

On  certiorari  to  review  the  proceedings 
of  a  municipal  organization  levying  a  tax,  the 
court  may  pass  on  the  constitutionality  of  a 
statute  from  which  the  organization  assumes  to 
derive  its  power.— State  v.  Bell  (Wis.)  04  N.  W. 
845,  91  Wis.  271. 


XL   SUBMISSION    OF    QUESTIONS    TO 
VOTERS. 

See,  also,  "Schools  and  School  Districts,"  §  10. 

Change  of  county  boundaries,  see  "Counties," 

§  3. 
Disposition  of  county  lands,  see  "Counties,"  § 

34. 
Erection  of  county  buildings,  see  "Counties,"  § 

34. 

§   190.    Question  of  issuing  bonds, 
[a]      (Minn.:    1895.) 

Under  Sp.  Laws  1891,  c.  55  fDuluth 
City  Charter.  §  35),  the  citj  of  Duluth  has  pow- 
er In  submit  lo  the  electors  a  proposition  as  to 
the  i--  i  ■  i  water  and  light  bonds  for  the 
construction  of  n  combination  plant,  and  as  to 
■ 
I    i  oi  in'  to  the  i'  uly  ex- 


it   v.    Mayor   of    Dulutli    (Minn  ) 
i;i   Minn.   IS. 

|b)     (Minn.;    1895.) 

Where  the  proi  lative  to  a  prop 

osition   for  the  i  In  a  certain 

amount  for  the  on  or  purchase  of  light  and 

i  -,  or  eil  hi  r  ol   them,  wi 
that  the 
orate  erection  or  puri  of  the 

the     ime        the    'mount  of  i 
1  i   for  both  in  the  main  prop 
'•  amount   for  the  ei 

stern 

..    -Mayor   of 
Duluth  (Minn.)  63  N.  W.  714. 
61    Minn.  48. 
lei     (Neb.  I    1897.) 

That  a  separate  ballot  box  was  used  for 
the  votes  on  a  proposition  to  issue  city  bonds. 
submitted   at  a    general   city   election,  dii 

the  vole  on   the  proposition   a   separate 
on;    it    being   taken   at   th 
places,   under  supervision  of  the  Beers, 

and  at   i  lie  same  I  ime,  a  j  the  general 
Bryan  v.  City  of  Lincoln  (Neb.)  7'>  X.  \V.  252. 
[<11    (Neb.)    isiit.i 

Where    county    commissioners    illegally    es- 
tablished a  city  precinct,  and  called  an  el 
therein    to    submit   a    vote   to   the  as    to 

the  issuance  of  a  bond  to  aid  railroads,  there 
being  no  precinct  in  existence  which  could  by 
its  vote  authorize  such  issuance,  the  bon  !<  were 
void— Morton  v.  Carlin  (Neb.)  70  N.  W. 

§    191.    Competing      propositions — Option 
of  voter. 

(Minn.;   is:;i7.> 

The  ballot  in  a  city  election  to  pass  upon 
ning  of  water  and  light  bonds  submitted 
three  propositions. — the  first  for  issuing  bonds 
to  a  specified  amount  for  the  erection  or  pur- 
chase of  a  water  and  light  plant,  the  second  foi- 
ling the  proceeds  of  the  bonds  in  pur- 
chasing an  existing  plant,  and  the  third  for  ex- 
pending such  proceeds  in  building  such  a  plant. 
Held,  that  the  second  and  third  were  comp 
propositions,  and  an  elector  might  vote  against, 
but  not  for.  both.— Bauman  v.  City  of  Duluth 
(Minn.)  G9  N.  W.  919. 

§   192.    Votes   required  to  carry  proposi- 
tion, 
[a]     (Mioli.i    IS90.) 

A  city  charter  provided  that  bonds  for  a 
city  market  shall  not  be  issued  "unless  the  qual- 
ified electors  of  said  city,  voting  in  their  respec- 
tive wards,  shall  have  authorized  the  issuing  of 
said  bonds  by  a  majority  of  their  votes  CO 
any  regular  election,  or  at  a  special  election  call 
ed  for  the  purpose";  and  a  provision  subsequent- 
ly added  to  such  charter  that  no  debt  should  be 
incurred  by  the  city  for  an  electric  plant  unless 
authorized  by  the  qualified  electors  of  said  city 
"voting  thereon"  shows  a  legislative  intent  to 
provide  a  different  rule  in  each  case.  II,  hi  that, 
where  a  proposition  for  issuance  of  market  bonds 
was  placed  on  a  general  election  ticket,  a  majori- 
ty of  all  votes  cast  at  the  general  election  con- 
trols, and  not  a  majority  of  those  cast  on  the 
bonding  proposition. — Stebbins  v.  Judge  of  Su- 
perior Court  of  Grand  Rapids  (Mich.)  GG  N.  W. 
594. 

[1»1     <Neb.s    1897.) 

The  provisions  of  Comp.  St.  c.  IS.  art.  1. 
§  30,  relative  to  the  proportion  of  votes  neces- 
sary to  the  adoption  of  a  proposition  submitted 
at   an   election,   applies   to  an   election    to   i 

whether  public  ground  i  lunty  shall 

I..-  sold.— St  berg  f.  State  (Neb.)  GO  X.  W. 
si'.). 

[el     <\el>.:    1897.) 

The  provision   of  Pomp.   St.   1895,   c.  1" 
> IT,  that  cities  of  the  fust  class  i  fund- 

ing bonds   "when   the  same   shall   have   been   au- 
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ed  by  a  vote  of  the  people,"  means  when 
authorized  by  o  majority  of  the  voters  of  the 
city;  and  a  proposition  to  issue  such  bonds,  sub- 
mitted at  a  general  city  election,  to  be  adopted, 
must  receive  a  majority  of  all  the  votes  east 
at  the  election,  and  not  merely  a  majority  of 
the  votes  cast  on  the  proposition. — Bryan  v.  City 
of  Lincoln  (Neb.)  70  X.  W.  252. 

For  change  of  county  seat,  see  "Counties,"  § 
16. 

To  create  new  county,  see  "Counties,"  §  6. 

§   193.    Departure   from   plan  authorized 
by  voters. 

(Wis.:    1S1»5.) 

Where  a  city  council  submitted  to  the 
voters  a  proposition  as  to  whether  or  not  the 
city  should  build  waterworks  and  issue  bonds 
therefor,  and.  on  the  morning  of  election,  passed 
a  resolution  that  the  waterworks,  if  built,  would 
be  according  to  a  certain  plan,  the  adoption  of 
said  proposition  to  build  did  not  preclude  the 
council  from  afterwards  changing  the  plan. — El- 
linwood  v.  City  of  Reedsburgh  (Wis.)  64  N.  W. 
885,  91  Wis.  131. 


194. 


Contract    disregarding    vote. 


(Mich.:    1S95.) 

When  the  majority  of  the  qualified  elect- 
ors of  a  city  or  village,  at  an  election  under  Act 
186.  Pub.  Acts  lS'Jl.  relative  to  the  adoption  of 
methods  for  street  lighting,  have  expressed 
themselves  in  favor  of  the  purchase  or  con- 
struction by  the  city  of  an  electric  light  plant, 
a  contract  by  the  council  afterwards  with  an 
electric  light  company  for  street  lighting  for  a 
term  of  vears  is  void.  —  George  v.  Wyandotte 
Electric  Light  Co.  (Mich.)  62  N.  W.  9S5;  Camp- 
bell v.  City  of  Wyandotte,  Id. 
105  Mich.  1. 


XII.   ACTIONS. 

By  contractor  for  public  improvement,  see  ante, 
§  163. 

ace  in   action   for  damages  from   change 
of  grade,  see  ante,  §  168. 

for  injuries  from  defects  in  street  or  side- 
walk, see  ante,  SS  05-97. 

To  set  aside  assessment,  see  ante,  §  151. 

§   195.    By   attorney   general. 

(Midi.:    1895.) 

An  information  bv  the  attorney  general 
will  not  lie  to  compel  municipal  ofhcers  to  repay 
into  the  citv  treasury  moneys  unlawfully  taken 
therefrom.— Ellis  v.  City  of  Detroit  (Mich.)  64 
N.  W.  1057. 

§   196.    Actions    against   city. 
(Wis.:   1S9C) 

Though  the  city  charter  provides  that  no 
money  shall  tie  drawn  from  the  city  treasury  ex- 
cept on  an  order  signed  by  the  mayor  and  clerk, 
and  mandamus  will  lie  to  compel  the  proper  of- 
ficers to  issue  an  order  to  the  claimant  for  a  sum 
so  allowed  on  settlement  of  a  claim,  such  rem- 
edy is  not  exclusive,  and  an  action  will  lie 
against  the  city  on  the  contract  to  pay  the  sum 
allowed. — Sharp  v.  City  of  Mauston  (Wis.)  60 
N.  W.  803 

92  Wis.  629 

§   197.  •  Conditions    precedent    to    actions 
against, 
[a J     down:    1890.) 

Acts  22d  Gen.  Assem.  c.  25,  which  is 
made  applicable  to  cities  acting  under  special 
charters,  provides  that  actions  against  a  city 
for  personal  injuries  resulting  from  a  defective 
sidewalk  shall  not  be  brought  after  six  months 
the  time  of  the  injury,  unless  written  no- 
tice be  served  upon  the  municipality.  Held, 
that  a  person  injured  by  a  defective  sidewalk, 


having  complied   with  the  act,   could   sue   tl 
for  without  presenting  her  claim   to   the   coun- 
cil,   though    an   ordinance   of   the   city,    Wider   a 
special  charter,  requires  claims  to  be  so  present 
ed—  McFarlaud  v.  City  of  Muscatine  (Iowa)  67 
N.  W.  233. 

fb]     (Mich.;    1S95.) 

The  charter  of  a  city  required  the  audit- 
ing of  accounts  against  the  city,  and  provided 
that  it  should  be  a  sufficient  defense  to  any 
suit  for  a  claim  or  demand  against  the  i  ity  tbart 
the  same  had  not  been  presented  for  and 
Jldd  not  to  apply  to  a  suit  for  damages  for  per 
sonal  injuries.— Mackie  v.  City  of  West  Bay 
City  (Mich.)  64  N.  W.  25. 

tc]     (Mich.;    1897.) 

Muskegon  City  Charter,  tit.  6,  §  20,  re- 
quiring claims  for  damages  against  the  city 
growing  out  of  its  negligence  or  default  to  be 
presented  to  the  common  council  within  six 
months,  applies  to  claims  for  personal  injuries. 
—Davidson  v.  City  of  Muskegon  (Mich.)  69  N. 
W.  670. 

I«n     (Mich.:    1897.) 

There  being  no  provision  excepting  infants 
from  the  limitation,  the  section  applies  alike  to 
infants  and  adults. — Davidson  v.  City  of  Mus- 
kegon (Mich.)  69  N.  W.  670. 

[e]     (Mich.;    1897.) 

Where  a  claim  for  the  repayment  of  taxes 
was  presented  to  the  city  council  March  16th, 
and  the  next  regular  meeting  was  held  April 
5th,  a  suit  upon  such  claim,  brought  March 
2!>th.  was  brought  before  the  council  had  rea- 
sonable time  to  investigate  and  allow  or  reject 
the  claim,  within  the  city  charter  declaring  that 
it  shall  be  a  sufficient  defense  in  an  action  on 
a  claim  against  the  city  that  reasonable  time 
for  investigation  was  not  allowed. — Mason  v. 
City  of  Muskegon  (Mich.)  70  N.  W.  332. 

[fl     (Mich.:   1897.) 

The  defense  that  plaintiff's  claim  for  in- 
jury caused  by  a  defective  walk  was  not  pre- 
sented to  the  city  council,  as  prescribed  by 
charter,  is  waived,  unless  interposed  at  the 
trial—  Canfield  v.  City  of  Jackson  (Mich.)  70  N. 
W.  444. 

[g]     (Minn.:    1896.) 

The  St.  Paul  city  charter  provides  fli.it 
when  the  tax  deed  or  certificate  of  sale  of  land 
sold  for  special  assessments  is  set  aside  in  any 
action  in  which  its  validity  is  brought  in  ques- 
tion, the  holder  may  recover  from  the  city  the 
amount  paid  at  the  sale  with  certain  interest. 
Held,  that  the  setting  aside  of  the  deed  or  cer- 
tificate in  the  prior  action  is  a  condition  pre- 
cedent to  the  right  to  maintain  the  action 
against  the  citv. — Flanagan  v.  City  of  St.  Paul 
(Minn.)  OS  N.  W.  47. 

[hj      (\cl>.:    1S95.) 

Comp.  St.  c.  14,  §  80.  does  not  require 
a  claim  for  personal  injuries  to  be  presented  to 
the  council  of  a  city  of  the  second  class,  as 
a  condition  precedent  to  maintaining  an  action. 
—City  of  Chadron  v.  Glover  (Neb.)  62  N.  AY.  02. 
43  Neb.  732. 

Ii]     (Nel>.:    1S95.) 

The  fact  that  plaintiff  was  confined  to 
bis  bed,  and  was  incapacitated  to  transact  busi- 
ness, for  10  weeks  after  receiving  the  injury 
complained  of,  did  not  excuse  him  from  filing 
with  the  city  clerk  within  six  mouths  of  the 
injury  as  provided  by  Comp.  St.  c.  14,  art.  2. 
§  34,  a  statement  giving  the  circumstances  of 
the  iniury. — Citv  of  Hastings  v.  Foxworthy 
(Neb.)  '03  N.  W.  955. 
45  Neb.  676. 

[jl      (Wis.;    1895,) 

The  words  "claim  or  demand,"  as  used 
in  Laws  1891,  c.  160,  subc.  5,  §  4,  providing 
that  no  action  shall  be  maintained  against  the 
city  upon  any  claim  or  demand  until  the  same 
shall  have  been  presented  to  the  council  and  dis- 
allowed, apply  to  actions  upon  contract  only, 
and  not  to  ihoso  for  injuries  caused  by  defec- 
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live    idewall  ty  of  Marsh  field 

(Wis.)  62  X.  W.  937. 

90   Wis. 

I  i.  I     i«  la.i    1896.) 

\\  in  i  e  :.   i  laim  is  made  against  a  city 
i,  Mini  tin-  dty  council,  on 
a    com  d  How  s    tin-   cla  h  i  ertain 

at,  leas  than  the  Bum  claimed,  which  al- 
lowam  e  is  a  cepted,  and  the  cil  y  a  <  tei 
refusi  sum  so  allowed,  an 

by  thi  I  «  ill  lie  aga  insl  i  be  city  with- 

out any  claim  being  first  filed  and 
by  the  council,  t li< > n trli  its  charter  provides  that 

i  insl  :c  ''ii  i 
the  claim  shall  have  been  filed  and  disallowed. 
Sharp   i     City  of  Mauston  (Wis.)  06  N.  \V. 
803. 

92  Wis.  629. 

§    198.   — —   Notice   of   claims   on   account 
of  defective  street. 

[a]     (town;    1805.) 

The  provision  of  Laws  1888,  c.  25,  §  1, 
that  no  action  shall  be  brought  against  a  munici- 
pality after  six  months  from  the  date  of  a  per- 
sonal injur;  null  -  9 
written  notice  of  the  injury  l"1  served  upon  the 
ration  within  90  days  after  the  injur...  is 
mandatory,  and  cainot  be  waived  by  the  munici- 
pality . — Starling  v.  Incorporated  Town  of  Bed- 
ford (Iowa)  62  N.  \V.  674. 

[l>|     (Iowa:    isoi;.) 

Mri  'In in's  Code,  §  633,  provides  that  in  all 
rases  of  personal  injury  resulting  from  defective 
si  nils  Hi-  sidewalks  no  suit  shall  be  brought 
against  a  city  after  six  months,  unless  written 
notice,  specifying  the  place  ami  circumstances, 
shall  have  been  served  upon  the  corporation 
within  90  days  after  the  injury.  //"'/,  that  a 
reciting  that  plaintiff  received  her  in- 
juries "while  walking  along  the  sidewalk  on  the 
west  side  of  C.  street  (which  ran  north  and 
south),  and  attempting  to  cross  L.  street  (which 
ran  east  and  wist)  at  the  southeast  corner  of 
< '.  at  its  intersection  with  L.,"  by  reason  of  a 
"defect  in  the  crossing  at  said  point  by  the 
planks  being  placed  so  far  apart," — was  suffi- 
cient, though  it  intended  to  refer  to  the  corner 
bounded  on  the  east  by  C.  street  and  on  the 
south  by  L.  street,  there  being  no  evidenci 
there  was  any  other  crossing  over  L.  street  at  or 
near  that  point,  or  that  there  was  any  other 
constructed  with  planks. — Owen  v.  City  of  'Ft. 
Dodge  (Iowa)  67  N.  W.  281. 

[c]  (Iowa:    1896.) 

Evidence  that  the  mayor's  attention  was 
called  to  the  exact  place  of  the  accident  three 
days  after  it  happened  was  admissible  to  show- 
that  the  city  was  not  misled  by  the  defective 
description  in  the  notice. — Owen  v.  City  of  Ft. 
Dodge  (Iowa)  67  N.  W.  281. 

[d]  down;    1S9G.) 

The  facts  being  undisputed,  the  sufficien- 
cy of  the  notice  of  the  accident  was  for  the 
court. — Owen  v.  City  of  Ft.  Dodge  (Iowa)  67 
N.   W.  281. 

[ej     (Iowa;    1897.) 

Under  Acts  22d  Gen.  Assent.,  providing 
that  no  suit  shall  be  brought  for  personal  inju- 
ries agaiust  a  city  after  six  months  from  the 
time  of  injury,  unless  notice  shall  be  served  on 
the  city  within  90  days  from  the  injury,  an  ac- 
tion therefor  may  be  brought  at  any  time  with- 
in the  general  statutory  limitation  of  two  years 
when  such  notice  is  served.— Kobinson  v.  City 
of  Cedar  liapids  (Iowa)  69  N.  \V.  1064. 

[f]     down:    ]S;>7.> 

Under  statute  providing  that  an  action 
against  a  city  for  personal  injuries  cannot  be 
brought  after  six  months  unless  written  notice 
of  the  injury  has  been  given,  the  fact  of  the 
service  of  the  notice  is  a  material  allegation.— 
Pardey  v.  Incorporated  Town  of  Mechanics- 
ville  (Iowa)  70  N.  W.  1S9. 


[el    fWla.t    i 

Under   Rev,    St.  5   1339,  by  which  I 

■ 
fective  sidewalk  plai  e 

the  place  a  -  on  the  eo  '  i  • 

near  thi  r  of  G.  and  0.,  and 

ing  that  the  injury  occurred  aa  plaintiff  stepped 
from  0  ■     ■  ■  insufficient, 

where  the  | 

reet.— 1  I  Ity  of  Mil- 

.,  Hi  N.  W.  564,  89  Wis.  -1'j7. 

[HI     (Win    1895.) 

Under  Rev.  St.  §  1339,  requiring  the  no- 
tice to  rally  the  insufficiency  or 
•iee  which  states  that  its 
insufficiency  I  in  having  the  north  end 
of  the  walk  16  inches  higher  than  the  ground 
surrounding  is  insufficient,  where  the  d<  fei 
sisted  in  !  hree  Bti  ps  upw  n 
which  was  loose  Dolan  v.  City  of  Mil- 
waukee, 61  N.  \V.  564,  89  Wis.  497. 

[1]      (Wis.;     1895.) 

The  word  "no."  in  the  notice  of  plaintiff'  ■ 
claim  against  defendant  town  in  an  action  for 
personal  injuries,  "that  the  breaking  of  the 
bridge  was  duo  to  its  insufficiency,   no   n 

ag  used  in  its  ci  in,"  will  not 

be  regarded  as  so  mislead  t  i  r  the 

notice  invalid. — Althouse  v,  Town  of  James- 
town, 64  N.  W.  423,  91  Wis.  46. 

Averments  as  to  notice,  see  ante,  §  94. 

§    199.   Pleading. 

[al     (Mloh.s    1890.) 

In  an  action  against  a  city  for  the  death  of 
plaintiff's  decedi  ut    ca  use. I   by  ad 
walk,  a  complain  that  defendant  negli- 

gently the    walk   to  be   and    remain    in 

bad  repair,  without  alleging  a  failure  on  its  part 
to  repair  the  walk  within  a  It   time  after 

notice  of  the  defect,  is  sufficient  when  attacked 
for  the  first  time  on  trial.— Storrs  v.  City  of 
Grand  Rapids  (Mich.)  6S  N.  W.  258. 

[bl     (Mich.;    is!"!.) 

In  an  action  for  injuries  caused  by  a  de- 
fective highway,  a  complaint  alleging  that  de- 
fendant negligently  allowed  said  highway  to  be- 
come and  remain  in  a  dangerous  condition,  and 
that  defendant,  by  the  exercise  of  reasonable 
care,  might  have  known  of  such  condition,  and 
thereafter  had  sufficient  time  to  repair  the  same. 
sufficiently  alleges  notice  to  defendant  of  the 
unsafe  condition  of  the  highway  after  general 
issue  pleaded.  Storrs  v.  City  of  Grand  Rapids 
(Mich.)  68  X.  W.  258,  followed— Moody  v. 
Shelby  Tp.  (Mich. I  OS  X.  W.  259. 

Ic]     (Neb.;    l.S!).">.> 

The  requirement  of  Comp.  St.  c.  14.  art. 
2,  §  34.  that  a  party,  before  suing  a  city  of  tin- 
second  class,  having  more  than  5,000  inhabit 
ants,  for  injury  or  damage  to  person  or  prop- 
erty, must  file  a  statement  with  the  city  clerk 
within  six  months  from  the  date  of  the  injury, 
giving  certain  information  in  regard  th 
being  a  condition  precedent  to  beginning  the 
suit,  compliance  therewith  must  be  alleged. — 
Citv  of  Hastings  v.  Foxworthy  (Neb.)  63  X.  W. 
955. 

45  Neb.  676. 

§   200.    Recovery  of  taxes  paid. 

(Wis.;    1S!M!.| 

An  action  to  recover  alleged  illegal  tax- 
es paid  to  a  city  sounds  in  tort,  and,  where  the 
city  charter  provides  that  no  action  for  a  tort 
shall  lie  against  it  unless  a  statement  of  the 
claim  shall  have  been  presented  to  the  council 
within  90  days  after  the  happening  of  the  tort, 
a  complaint  for  the  recovery  of  taxes  which  does 
not  allege  the  presentation  of  such  statement  is 
demurrable.— Flieth  v.  City  of  Wausau  (Wis.) 
67  N.  W.  731. 

93  Wis.   416. 
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§   COl.    Evidence. 

[a]  ilona;    189A.) 

A  policeman,  charged  in  part  with  the  duty 
of  reporting  to  the  city  defects  in  the  sidewalks 
of  his  heat,  can  testify  to  the  age  of  a  walk,  and 
its  condition  a  short  time  before  an  accident 
which  resulted  on  account  of  a  defect  in  it. — 
Lorig  v.  City  of  Davenport  (Iowa)  68  N.  W. 
717. 

[b]  (Wis.;    1S95.) 

The  burden  of  showing  that  plaintiff's 
claim  against  defendant  town  for  personal  in- 
juries has  been  allowed  is  on  defendant. — Alt- 
house  v.  Town  of  Jamestown  (Wis.)  04  N.  W. 
423,  91  Wis.  4G. 

$  202.    Suit  for  injunction  by  taxpayer. 

[a]  (Mich.;   189U.) 

Collection  of  a  general  tax  for  proper  city 
purposes  will  not  be  restrained,  on  the  ground 
that  it  was  rendered  necessary  by  the  use  of  city- 
funds  for  building  sidewalks,  the  cost  of  which 
should  have  been  paid  by  individuals. — Clee  v. 
Milage  of  Trenton  (Mich.)  GO  N.  W.  48. 

[b]  (Mich.;    iS!>7.) 

A  resident  taxpayer  may  sue  to  restrain 
the  illegal  expenditure  of  money  by  the  munici- 
pality, though  he  did  not  object  to  previous  ille- 
gal expenditures  for  the  same  purpose. — Sav- 
idge  v.  Village  of  Spring  Lake  (Mich.)  70  N.  W. 
425. 

[c]  (Minn.;    1S9U.) 

Though  the  ordinance  of  St.  Paul  estab- 
lishing the  House  of  the  Good  Shepherd  as  a 
workhouse  is  void,  and  all  contracts  by  the  city 
with  the  corporation  controlling  such  house  for 
the  detention  and  board  of  prisoners  therein 
are  consequently  illegal,  a  taxpayer  of  said  city 
is  not  entitled  to  an  injunction  restraining  the 


city  from  paying  such  institution  for  its  past 
services  in  boarding  and  earing  for  such  pris- 
oners, ur  to  an  accounting  for  money  paid  by 
the  city  in  the  past  for  similar  services.  — 
Farmer  v.  City  of  St.  Paul  (Minn.)  07  N.  W. 
990. 

[el]     (Neb.;    1S!>7.> 

Injunction  will  lie  at  the  suit  of  a  taxpayer 
torestrain  the  levy  of  taxes  with  which  to  pay 
principal  or  interest  on  void  bonds. — Morton  v. 
Carlin  (Neb.)  70  N.  W.  906. 


MUNICIPAL  COURTS. 

See  "Courts,"  §  18. 

MURDER. 

See  "Homicide,"  §§  3-10. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  §§  149-184. 

MUTUAL  FIRE  INSURANCE. 

See  "Insurance,"  §§  141-147. 

MUTUALITY. 

In  contract,  see  "Contracts,"  5  3, 
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NAME. 

Sec.  also,  "Trade-Marks  and  Tradi   Nam 

e,    right    to    exclusivi 
orations,     §  5. 

n.iiiirs  uf  witnesses  on  indictmi 
information,  see  "Indictment  and  Im 
tion,"  §§  9-11. 

ballot,  see  "Elections  and  Vot- 
ers."  §    11. 

1  'i  eorp  i    I signature  to  eon 

porations,"  8  26. 

(Minn.!    1896.) 

The  rule  that  the  middle  name  or  initial 
is  not.  a  materia)  part  of  a  person's  name  does 
in  it  apply  when  the  first  name  is  not  given,  but 

only  its  initial.— State  v.  lliggins  (Minn.)  01  N. 
W.  MO. 

i  in   Minn.   1. 


NATIONAL  BANKS. 

See  "Banks  and  Banking,"  §§  10,  4L 

NAVIGABLE  WATERS. 

See,  also,  "Riparian  Rights." 

In  I    ial    notice   as   to    navigability,    see    "Evi- 
dence," §  1. 
Meander    line    as    boundary,    see    "Boundaries," 
§  2. 

§   1.    Bridges. 

[a]  (Mleh.j   1895.) 

Under  Const,  art.  18,  §  4.  and  How.  Ann. 
St.  §§  493,  495,  490.  which  place  the  control  of 
the  building  and  erection  of  bridges  across  nav- 
igable streams  in  the  board  of  supervisors  of 
the  proper  county,  the  town  authorities  have  no 
right  to  build  a  bridge  over  such  a  stream  with- 
out the  sanction  of  the  proper  board  of  super- 
visors.— Stofflet  v.  Estes  (Mich.)  62  N.  \V.  347. 
104  Mich.  208. 

[b]  (Mich.;    189.-.) 

A  stream  in  its  natural  condition  was,  at 
some  seasons,  deep  enough  to  float  logs,  but  nev- 
er deep  enough  to  float  a  steamer.  Plaintiff 
maintained  a  dam  by  which  the  stream  was  ren- 
'  navigable  for  a  steamboat,  which  plain- 
till'  had  operated  15  years.  When  plaintiff  com- 
menced to  operate  the  boat  by  arrangements 
with  the  authorities  of  the  town,  draws  were 
constructed  in  two  bridges  then  existing,  and 
these  bridges,  when  rebuilt,  were  placed  high 
enough  to  permit  the  boat  to  pass.  One  of 
these  bridges  having  broken  down,  the  town 
authorities  prepared  to  rebuild  it  so  as  to  pre- 
vent  the  passage  of  the  boat.  Held,  that  plain- 
tiff could  not  be  deprived  of  his  right  to  run 
a  steamboat  on  the  stream  without  condemna- 
tion and  compensation.— Stofflet  v.  Estes  (Mich.) 
62  X.  W.  347. 

104  Midi.  20S. 

§  2.    Piers. 
(Iowa;    i--!i7.> 

A  riparian  owner  on  a  navigable  lake  may 
construct  a  pier  below  high- water  mark  if  it 
does  not  obstruct  navigation. — Mills  &  Allen  v. 
Evans  (Iowa)  09  N.  \Y.  In  13. 

§  3.    Dams. 
(Mich.;    1895.) 

Where  defendant  has.  by  proper  proceed- 
ings,  acquired  the  light  to  maintain  a  dam  in 


ble   for  logging  purposes,   and 
by  accident  ther  i  break  in  the  dam, 

ble  time   in   which   to 

of  the  logs  of  .i  protection. — 

v.  Brown  (Mich.)  64  N.   W.  0&3. 


NAVIGATION. 


See   "Admi 

gable   \\  d 


"Mai  ns"; 

"Shipping." 


"Nav 


NECESSARIES. 

Furnished    to    infants,    see    "Infancy,"    §§   4,    6; 

"Parent  and  Child,"  §  4. 
to  wife,  see  "Husband  and  Wife,"  §  1. 

NECESSARY   PARTIES. 

See  "Parties,"  §§  1-5. 

NEGATIVE  PREGNANT. 

See  "Pleading,"  §  34. 

NEGLIGENCE. 

I.  WHAT  CONSTITUTES,  §§  1-9. 
II.  REMOTE  AND  PROXIMATE  CAUSE, 
§§  10-16. 

III.  DANGEROUS  PREMISES.  §§  17-23. 

IV.  CONTRIBUTORY    NEGLIGENCE,    §§ 

24-28. 
V.  COMPARATIVE       AND       IMPUTED 

NEGLIGENCE,  SS  29-31. 
VI.  PLEADING.  §§  32-36. 
VII.  EVIDEXCE,  §§  37-43. 
VIII.  PROVINCE  OF  COURT  AND  JURY, 
§§  44-4S. 

Defective  bridges,  see  "Bridges."  §§  3-6. 

highways,  see  "Highways,"  SS  33-3S. 

streets,   see    "Municipal    Corporations,"    §§ 

77-101. 
Delay  in  transporting  goods,  see  "Carriers,"  § 

10. 
Estoppel  through,  clothing  person  with  title,  see 

"Estoppel,"  §    18. 
Exemption   of   state   agricultural    society   from 

liability,   see   "Agricultural    Societies." 
!n  pointing  firearms,  see  "Pointing  Firearms," 

§§  1,  2. 
In  presenting  check  for  payment,  see  "Negotiable 

Instruments,"  §  02. 
Loss   or   injury   to   animals   shipped,    see   '■Car- 
riers,"  §  14. 

i  i  goods,  see  "Carriers,"  §§  11,  12,  24. 
Master's    liability    for   injuries   to   servant,   see 

".Master  and  Servant,"  §S  ---55. 
Of  abstracter,   see  "Abstracts  of  Title." 
Of  bailee,  see  "Bailment,"  §  4. 
Of  bank  in  making  collections,  see  "Banks  and 

Banking."  §  IS. 
Of  connecting  carrier,  see  "Carriers,"  §  22. 
Of  druggist,  see  "Druggists." 
Of  inspector,  see  "Inspection." 
Of  insurer  as  defense   to  action  on  policy,   see 

"Insurance."   §   105. 
Of  physician,  see  ".Malpractice,"   §  ~. 
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Of  railroad  company,  see  "Railroad  Companies," 
§§  17-80. 

Of  road  officer,  see  "Highways,'*  §  25. 

Of  street-car  company,  see  "Horse  and  Street 
Railroads,"  §§  8-18. 

Signing  paper  iu  blank,  see  "Alteration  of  In- 
struments," §  4. 


I.   WHAT  CONSTITUTES. 

§   1.    In  general, 
[nl      (Mich.:    1897.) 

Plaintiff  was  an  employs  of  the  operator  of 
a  salt  block,  with  which  was  connected  a  pier 
extending  30  rods  into  the  lake  to  a  warehouse. 
A  tramway  extended  from  the  block  to  the  ware- 
bouse,  which  was  in  use  day  and  night,  for 
hauling  salt  by  horse  car.  Above  such  tram- 
way was  another  used  for  piling  lumber,  making 
the  lower  one  very  dark  at  night,  and  com- 
pelling the  driver  of  the  car  to  be  seated  with 
his  legs,  from  his  knees  downward,  hanging 
over  the  end  of  the  car.  Defendant's  employes 
brought  his  schooner  to  such  pier  at  night,  and, 
10  moor  her.  carelessly  and  negligently  caused  a 
hawser  attached  to  her  to  be  extended  over  the 
lower  tram,  to  a  spile  where  it  was  fastened. 
Plaintiff  did  not  know  of  the  line  on  the  track. 
and,  while  driving  the  car,  he  was  injured  by 
the  rope's  catching  the  lower  part  of  his  legs. 
Held,  that  there  was  an  implied  duty  on  defend- 
ant's part  not  to  have  so  carried  his  hawser 
across  the  tramway  as  to  cause  injury  to  per- 
sons using  it,  and  hence  he  was  liable. — Ella 
v.  Boyce  (Mich.)  70  N.  W.  1106. 
[bl     (Mien.;    1S97.) 

One  who  caused  injury  to  the  servant  of 
another  by  negligently  obstructing  a  tramway 
used  by  the  servant  in  discharging  his  duties,  is 
not  relieved  of  liability  because  there  was  no 
contract  relation  between  him  and  said  serv- 
ant—Ella  v.  Boyce  (Mich.)  70  N.  W.  1106. 

[e]     (Neb.;    1897.) 

One  conducting  a  bathing  resort  frequent- 
ed by  10,000  people  a  month  should  keep  some 
one  on  duty  to  supervise  bathers  and  rescue 
any  apparently  in  danger. — Brotherton  v.  Man- 
hattan Beach  Imp.  Co.  (Neb.)  69  N.  W.  757. 

[d]     (Wis  ;    1895.) 

"Where  earth  removed  from  defendant's 
cellar  was  thrown  in  a  pile  on  the  street,  and 
defendant  placed  a  light  thereon  at  night  suffi- 
cient to  warn  travelers  of  (he  danger,  and  the 
light  was  removed  without  fault  of  defendant, 
and  plaintiff  was  injured  before  defendant,  in 
the  exercise  of  ordinary  care,  could  have  dis- 
covered such  removal  and  replaced  the  light, 
defendant  was  not  liable. — Raymond  v.  Kese- 
berg,  64  N.  W.  801,  91  Wis.  191. 

§  2.   Ordinary  care. 

(Wis.;   1S9G.) 

It  is  not  error,  in  an  instruction,  to  define 
"ordinary  care"  as  "such  care  as  the  great  ma- 
jority of  men  would  use  under  like  or  similar 
circumstances."— Olwell  v.  Milwaukee  St.  Rv, 
Co.  (Wis.)  66  N.  W.  362. 
92  Wis.  330. 


3.    Careless    driving 
of  vehicles. 


and    management 


[a]     (Iowa;   1895.) 

Negligence  consisting  in  driving  a  team 
at  reckless  speed  on  a  public  street  cannot  be 
overcome  by  showing  an  urgent  necessity  for 
thus  driving.— Eaton  v.  Crips  (Iowa)  62  N.  W. 
687. 

lb]     (Town;   189.1.) 

Where,  in  an  action  for  personal  injuries 
caused  by  reckless  driving,  there  was  evidence 
that  plaintiff  did  not  see  the  approaching  team, 
a  city  ordinance  regulating  the  speed  of  vehicles 
upon  public  streets  is  admissible  in  evideni  e.-  ■ 
Baton  v.  Crips  (Iowa)  62  N.  \V.  687. 


[c]  (Mich.:   1895.) 

It  is  for  the  jury  to  determine  whether 
it  was  negligence  to  leave  a  team  unhitched, 
where  the  evidence  showed  that  the  team  had 
run  away  once  before. — Doyle  v.  Detroit  Omni- 
bus Line  Co.  (Mich.)  62  N.  W.  1031. 
105  Mich.   195. 

[d]  (Neb.:    1S9G.) 

A  boy  17  years  old  was  sitting  on  a  sled 
hitched  to  a  wagon  moving  slowly.  The  driver 
of  defendant's  team,  which  was  walking  be- 
hind the  sled,  knowingly  permitted  his  horses 
to  gain  on  the  team  in  front,  and  step  on  the 
clothes  of  the  boy,  dragging  the  latter  to  the 
ground,  and  causing  him  to  be  run  over  ami 
killed.  Held,  that  a  finding  of  negligeni  e  based 
on  evidence  of  those  facts  was  warranted. — 
Post  v.  Olmsted  (Neb.)  66  N.  W.  828. 
47  Neb.  893. 

[e]  (Neb.;    189G.) 

Whether  it  was  negligence  for  the  own- 
er of  a  team  of  horses  not  known  to  be  vicious, 
to  leave  the  team  unhitched  in  charge  of  a 
boy  18  years  of  age,  who  was  crippled  in  one 
arm,  was  a  question  for  the  jury.— Miller  v. 
Strivens  (Neb.)  67  N.  W.  458. 
4S  Neb.  458. 

§  4.    Fires. 

ta]     (Iowa:    1895.) 

Under  Code,  §  3890,  making  the  person 
setting  fire  to  prairie  land,  and  allowing  it  to- 
escape  beyond  control,  liable  for  resulting  in- 
juries, one  will  not  be  liable  where  a  fire  was 
started  for  a  lawful  purpose,  and  escaped  with- 
out negligence,  setting  fire  to  prairie  land. — 
Ellsworth  v.  Ellingson  (Iowa)  64  N.  W.  771. 

[1>]     (Mich.)    189G.) 

Where  a  stationary  mill  is  situated  near 
to  wooden  buildings,  the  owner  is  bound  to  use 
such  appliances,  adapted  to  the  chimney  there 
of,  as  will  most  efficiently  arrest  the  escape  of 
sparks,  whether  such  apparatus  has  been  previ- 
ously used  on  that  kind  of  a  chimney  or  not. 
particularly  when  he  has  notice  of  the  danger 
from  such  sparks. — Webster  v.  Symes  (Mich.)  66 
N.  W.  5S0. 

§   5.    Blasting. 

[a]  (Mien.;    1S9G.) 

One  blasting  rock  in  a  trench  was  not 
required  to  fill  the  trench  with  dirt  in  order  to 
lessen  the  noise,  in  the  absence  of  any  showing 
of  a  necessity  therefor.  —  Mitchell  v.  Prange 
(Mich.)  67  N.  W.  1096. 

[b]  (Midi.:   1S»(>.) 

Defendants  were  not  negligent  in  fail- 
ing to  give  every  one  who  resided  or  worked 
within  a  radius  of  500  feet  notice  of  an  intend- 
ed blast,  especially  after  the  blasting  had  been 
going  on,  to  the  knowledge  of  such  persons,  for 
several  weeks. — Mitchell  v.  Prange  (Mich.)  67 
N.  W.  1096. 

[c]  (Mich.;    1S96.) 

Where  the  specifications  under  which  de- 
fendants were  excavating  a  trench  for  a  city 
provided  that  in  all  cases  where  blasting  was 
necessary  the  blast  was  to  be  covered  with 
brush  or  timber  sufficient  to  prevent  injury  to- 
persons  or  property,  and  plaintiff  was  injured 
by  a  kick  from  a  horse  which  became  frightened 
at  the  noise  of  an  explosion,  it  was  error  to 
charge,  in  an  action  to  recover  therefor,  that  it 
was  for  the  jury  to  determine  whether  the  blast 
was  so  covered,  as  such  provision  was  intended 
to  protect  persons  and  property  from  injury  by 
fragments  which  might  otherwise  be  thrown 
from  the  trench. — Mitchell  v.  Prange  (Mich.) 
67  N.  W.   1090. 

§  6.    Frightening  horses. 

(Wis.:    1890.) 

That  a  horse  which  is  being  driven  on  a 
street  becomes  frightened  at  an  approaching 
street  car  does  not   render   the   company    liabli 
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for   injuries  "    hop  v. 

Belle  i'm-  Si    i:     i  o.  ("  I.  W.  7:;;;. 

92  W  i      139 


f  7. 


Sounding;  whistle. 


la]     (I..\mi;    1805.) 

It  is  not  i  ib  a  ma  tter  of  la  w, 

for  an  ration  of  his 

train,  to  whistle  "IM 

i  ti    in  ia  from  L50  to  200  feel  from  him  on  a 
highway,  unless  he  knows  or  -'  iw  that 

it  might  fri  a     Ochiltree  v.  Chicago  & 

N.  W    i:      I  o    (Iowa)  62  N.  \V.  T. 
93  Iowa,  628. 

[I.J     llimu;    IS!).-,.) 

Where   horses   being  driven  on  n 
way  neai    i   i  rossing  are  fright  i   whis- 

tle   si^na I i ;       to  brakes,    i 

company   was   not   liable,   unless   the  ei 
could    have    known    that    such    signal    would 
frighten  the  horses.— Ochiltree  v.  Chicago  >V  N. 
\V.   K.     Co.  (Iov     l  62  N.   W.  7. 
93  Iowa,  628. 

[c]  (Iowa;    1S!>.,.) 

[n  an  action  against  a  railroad  com- 
pany for  injuries  at  a  crossing  caused  bj    the 

nt  blowing  of  the  locomotive's  whistle, 
it   i.--   error  to  charge   that,   even   if   the  only 

ling  done  was  to  give  the  usual  Bignal  for 
"i  ei      brakes,"     the     engineer     was     negligent, 

■  the  evidence  showed  that,  up  to  the  time 
the  accident,  plaintiff's  horses  were  fully 
undi  [•  his  control.— Ochiltree  v.  Chicago  &  N. 
\Y.  Ky.  Co.  (Iowa)  0L>  \.  \V.  11. 

[d]  down;    1805.) 

If  an  engineer  was  justified,  as  a  rea- 
sonably prudent  man,  in  concluding,  from  the 
conduct  of  a  team  near  a  railroad  crossing,  that 
it  would  not  be  frightened  by  signals  required 
for  the  management  of  the  train,  he  was  not 
negligent  in  giving  thera. — Ocheltree  v.  Chicago 
&  N.  W.  Ky.  Co.  (Iowa)  64  N.  W.  788. 

[e]  down;    1890.) 

Where  plaintiff's  horses,  which  she  was 
driving,  with  another  woman  and  some  children 
in  the  wagon,  had  given  no  sign  of  being  fright- 
ened, as  an  engine,  within  H>  or  50  rods  of  them, 
approaching  a  crossing,  had  given  the  crossing 
signal  and  signal  for  brakes,  but  she  had  whip- 
ped them  up,  and  turned  into  a.  field,  and  had 
them  under  control,  an  instruction  that  the  sub- 
sequent giving  of  the  signal  for  "Off  brakes!" 
within  150  or  200  feet  of  them,  whereby  they 
were  frightened,  was  not  negligence,  should  not 
be  qualified  by  the  provision  "unless  the  facts 
and  circumstances  *  *  *  were  such  as  to  j 
render  the  giving  thereof  negligence."— Ochil- 
tree v.  Chicago  &  N.  W.  Ky.  Co.  (Iowa)  08  N. 
W.  S32. 

If]     down:    1S90.> 

An  engineer  of  a  train  running  at  an  un- 
lawful rate  of  speed  through  a  city  failed  to 
give  the  statutory  signals  by  ringing  the  bell 
before  approaching  a  crossing,  but  blew  the 
whistle  in  'he  real  of  a  wagon  that  had  passed 
over  the  crossing  just  before  the  train  reached 
it,  thereby  causing  the  horses  to  run  away  and  j 
injure  plaintiff.  Held,  that  it  was  for  the  jury 
to  determine  whether  the  team  would  have  been 
out  of  reach  of  the  effect  of  the  sounding  of  the 
whistle  if  the  bell  had  been  rung  for  00  rods  be- 
fore reaching  the  crossing,  and  the  train  had 
been  running  at  the  statutory  speed. — Ward  v. 
Chicago,  B.  &  Q.  R.  Co.  (Iowa)  65  N.  W.  999. 

Is]     (Minn.;    1894.1 

Where  plaintiff  approached  to  within  40 
paces  of  a  railroad  crossing,  ou  horseback,  ' 
where  he  could  have  seen  an  approaching  train 
when  within  80  rods,  and  there  was  no  evi- 
dence ol  a  failure  of  the  engineer  to  sound  the 
whistle  for  the  crossing,  as  required  by  law, 
plaiiitifl  cannot  recover  for  an  injury  resulting 
from  his  horse  becoming  frightened  at  the  \ 
blowing  o!  (lie  whistle  on  a  passing  train  in  the. 


H  v.    Grea      Northern 

01   N.   \V 

II,  I     (Neb. |    IN!>..., 

\\  here  a  -  provided  at  a 

road  station,  one  u  hot 

ir  the 
purpoi  within   lb. 

I  tiring  sig- 
hted -  l,    1!.   &  I'.   11.   I 
W.  51. 
I  I  Neb.  848. 

II]     TO  Is.)    180  I  i 

Where   plaintiff  alleges   that   her  injury 
.  by  the  lack  aal  from  d 

ant's  train,  and  the  jury  finds  that  the  v. 

ounded,  and  that  such  signal,  by  frighten- 
ing her  horse,  was  one  of  the  i  plain- 
tiff's injury.  she  cannot  recover,  tin  re  being  no 
finding  i  r  proof  that  the  whistle  wa 
lv  sounded.— Barron  v.  Chicago,  St.  I'.,  M.  & 
<J.  Ky.  Co.,  I'.l  N.  \V.  303,  89  Wis,  T'J. 

§   8.    Defective  elevators. 

[a]     i  \\  i-.:    1805.) 

i  iii  who  places  an  elevator  in  the  build- 
ing of  another  on  condition  thai  the  elevator  is 
ited  by  the  latter  on  trial,  but  under 
i he  supervision  of  the  vendor,  and  not  to  be  ac- 
cepted until  in  complete  running  order,  will  not 
be  liable  to  an  employe"  o  an  in- 
jury sustained   by   reaso  '    in   tl I- 

evator  while  on   trial.— Ziemann  v.   Kieckhefer 
a   Mnnuf's  I  o.  (Wis.)  63  N.  W.  1021. 
90  Wis.  497. 

tl>]     (Wis-I    1805.) 

•r  elevator  in  a  build- 
ing is  ii.. i  a  breai  n  of  I  duty  pro- 
hibiting an  aci  the  natural  and 
quence  of   which   would   be   imminently   da 

the  lives    of   0  inn   T. 

Kieckhefer  Elevator  Manuf'g  Co.  (Wis.)  63  X. 
W.  1021. 

90  Wis.  497. 

§  9.    Instructions. 

[n]     (Iowa:   1895.) 

It  is  not  necessary  that  the  court,  when 
instructing  that  the  jury  could  not  find  for  plain- 
tiff unless  they  found  that  defendant's  negli 
was  the  "immediate  or  proximate  cause  of  the 
injury."  should  define  "immediate"  and  "proxi- 
mate. — Miller  v.  Boone  County  (Iowa)  63  N. 
W.  352. 
Ib]     (Mich.;    1S9«.) 

In  an  action  for  causing  the  destruction  of 
plaintiff's  premises  by  permitting  sparks  to  es- 
cape from  a  mill  on  a  windy  day.  an  instruction 
that,  if  the  operation  of  the  mill  endangered 
plaintiff's  property  to  the  extent  that  a  prudent 
man  would  have  shut  down  such  mill  until  the 
violence  of  the  wind  had  abated,  the  failure  of 
defendant  to  do  so  was  negligence,  was  not  ob- 
jectionable, in  that  the  use  of  the  word  "pru- 
dent," without  qualification,  was  understood  to 
mean  more  than  "ordinarily  prudent,"  particular- 
ly as  the  court  also  charged  that  persons  oper- 
ating such  mill  were  only  required  to  uso  or- 
dinary care. — Webster  v.  Symes  (Mich.)  60  N. 
W.    580. 

[c]      (Mich.;    1S97.) 

In  its  charge  the  court  said:  "Here  was  a 
railroad  on  a  small  scale,  called  a  'tramway,' 
which  was  in  constant  use,  at  least  every  15 
minutes,   night  and  day.     I  think   that  of  itself 

was  a   sign   of   danger."     H'll,   that   the  s( nd 

sentence  was  not  error,  where  it  was  further 
charged  that,  "If  it  was  there,  the  inquiry  would 
necessarily  arise  whether  or  not  a  person  stretch- 
ing that  line  across  the  track  knew  it  was  there, 
or  were  the  surroundings  such  as  to  apprise 
them  of  that  fact.  If  they  did  know,  then  it 
was  the  duty  of  such  person  or  persons  to  exer- 
cise reasonable  and  ordinary  diligence  in  ascer- 
taining  whether  or  not  it   was  iu  use  before  oh- 


1377     (§  9) 


NEGLIGENCE,  I.,  H. 


(§  13)     1373 


-Ella  v.  Boyce  (Mich.) 


struetini."  it  with  a  line.1 
70  N.  W.  1106. 

[d]     (Neb.;   1896.) 

While  it  is  not  Kenerally  proper  to  group 

together   certain    tacts,   and   state   to   the  jury 

if  they  are  found  to  exist,  they  constitute 

negligence,  still  it  is  not  reversible  error  to  do 

so,  provided  the  facts  so  stated  arc  such  as  to 

■  an   inference   of  negligence   in   all    rea- 

le    minds. — Omaha    &    C.    B.    Railway   & 

Bridge  Co.  v.  Levinston  (Neb.)  67  N.  W.  SS7. 

lej     (Wis.;    1S96.) 

Error  cannot  be  predicated  of  an  instruc- 
tion, in  an  action  for  negligence,  that  the  ques- 
tion was  whether  defendant  ought  to  have  ap- 
that  injury  to  plaintiff  would  prob- 
ably result  from  his  negligent  act,— no  request 
having  been  made  for  a  further  instruction 
that  if  an  ordinarily  intelligent  and  prudent 
person  would  have  apprehended  such  result, 
then  defendant  ought  to  have  apprehended  it.— 
Pier  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.) 
US  N.  W.  464. 


n.    REMOTE  AND  PROXIMATE  CAUSE. 

See.  also,  "Damages,"  §  6. 

Province  of  court  and  jury,  see  post,  §  47. 

Of  death,  see  "Insurance."  §  139. 

Of  injuries  from  defects  in  highway,  see  "High- 
ways,"  §  34. 

from  surface  water,  see  "Surface  Water, 

§  2. 

at  crossings,  see  "Railroad  Companies,"  § 

40.  . 

to  passengers,   see   "Carriers."   §  42. 

to  persons  on  track,   see   "Railroad  Com- 
panies." §  45. 

to  servants,  see  "Master  and  Servant,     §§ 

41,90. 

§   10.   In  general. 

[a]     (Mich.;    1895.) 

Where  plaintiff's  intestate,  a  youth  of 
18.  was  detected  stealing  a  ride  on  defendant's 
passenger  train,  by  the  conductor,  who  said  that 
he  would  take  him  to  a  station,  and  turn  him 
over  to  an  officer,  and  he  jumped  from  the  train, 
and  was  killed,  the  statement  of  the  conductor 
could  not  be  said  to  have  been  the  proximate 
cause  of  the  injury,  and  the  court  was  right 
in  directing  verdict  for  the  defendant. — Burden 
v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  62  N.  W. 
173. 

104  Mich.  101. 

tb]     (Mich.;   1890.) 

Where  a  horse,  in  spite  of  his  driver,  and 
solely  by  reason  of  the  condition  of  a  check- 
rein,  backs  a  buggy  upon,  and  then  off  at  the 
side  of,  a  bridge  just  crossed,  the  absence  of 
railings  on  the  side  of  the  bridge  is  not  the 
proximate  cause  of  the  accident. — Kingsley  v. 
Bloomingdale  Tp.  (Mich.)  67  N.  W.  333. 

[c]     (Minn.:   1890.) 

A  person  is  liable  for  an  injury  proximate- 
ly resulting  from  his  negligent  act,  though  he 
could  not  have  reasonably  anticipated  such  a 
result. — Christianson  v.  Chicago,  St.  P.,  M.  & 
O.  Ry.  Co.  (Minn.)  69  N.  W.  640. 
[dl     (Neb.;    1895.) 

A  railroad  company  built  an  embank- 
ment, filling  up  a  ditch  running  through  plain- 
tiff's land,  used  by  him  for  drainage,  in  such  a 
uer  that  his  lands  were  flooded  by  surface 
water.  Held,  that  the  negligence  of  the  company 
was  the  proximate  cause  of  the  iniuries.— Lincoln 
&  B.  H.  R.  Co.  v.  Sutherland  (Neb.)  62  N.  W. 

859 

44  Neb.  526. 

[e]     (Wis.;    1896.) 

The  mere  fact  that  plaintiff  was  injured 

by  defendanfs  failure  to  exercise  ordinary  care 

in   respect  to  some  duty  owed  to  plaintiff  does 

not  render  defendant  liable  for  the  injury,  un- 

4  N.W.DIG. 


less  it  was  the  natural  and  probable  result  of 
such  negligence,  and  one  which,  in  the  light  of 
attending  circumstances,  defendant  ought  rea- 
sonably to  have  foreseen  might  probably  occur 
as  a  result  of  such  negligence. — Sheridan  T. 
Bigelow  (Wis.)  67  N.  W.  732. 
93  Wis.  426. 

§   11.    Concurring  cause. 
Ilmva;    1897.) 

The  fact  that  some  other  cause  operates 
with  the  negligence  of  defendant  to  produce 
the  injuries  complained  of  will  not  relieve  him 
from  liability,  if  his  wrong,  concurring  with 
such  other  cause,  was  the  proximate  cause  of 
the  injury. — Gould  v.  Schermer  (Iowa)  70  N. 
W.  697. 

§12.   Intervening  cause. 

[a]  (Neb.;   :  S95.) 

In  an  action  for  the  death  of  one  ki'Ied 
by  a  collision  of  a  passenger  train  with  a  hand 
car  on  which  he  was  riding,  the  evidence  showed 
that  deceased  was  intoxicated:  that  he  had  pro- 
cured the  liquor  at  defendant's  saloon;  that  his 
condition  was  such  that  he  refused  to  obey  a 
timely  warning  not  to  start  out  ahead  of  the 
train;  and  that  he  did  not  see  its  approach  be- 
fore the  hand  car  was  struck.  Held,  that  the 
drunkenness  of  deceased  was  the  primary  cause 
of  the  accident. — Cornelius  v.  Hultman  (Neb.)  62 
N.  W.  891. 

44  Neb.  441. 

[b]  (Neb.;   1S95.) 

"  Where,  in  an  action  of  tort,  it  is  shown 
that,  subsequent  to  the  alleged  negligent  act.  a 
new  and  independent  cause  had  intervened,  suffi- 
cient of  itself  to  stand  for  the  cause  of  the  in- 
jury, the  former  is  too  remote  to  be  made  the 
basis  of  recovery. — St.  Joseph  &  G.  I.  R.  Co.  v. 
Hedge  (Neb.)  62  N.  W.  S87. 

44  Neb.  448. 

§   13.    Injury  to  frightened  and  runaway 
animals. 

Ea]     (Mich.:    1S95.) 

Plaintiff's  horse,  while  being  driven  over 
a  culvert,  which  was  without  guard  rails,  on  a 
narrow  road,  beside  an  embankment,  shied  at  a 
hole  in  the  roadway,  and  fell  from  the  culvert. 
Held,  that  the  hole  in  the  roadway,  the  narrow- 
ness of  the  road,  and  want  of  guard  rails  were 
concurring  causes  of  the  accident.  —  Simons  v. 
Township  of  Casco  (Mich.)  63  N.  W.  500. 
105  Mich.  5S8. 
[1>]     (Mich.;    1895.) 

Where,  without  fault  on  plaintiff's  part, 
his  horse  shies  while  on  the  approach  to  a  bridge 
erected  by  a  railroad  company  across  its  road, 
and,  through  the  failure  of  the  company  to  make 
its  crossing  safe  by  placing  railings  at  the  side  of 
the  approach,  the  team  is  thrown  over  the  side  of 
the  approach,  the  company  is  liable,  though  the 
shving  of  the  horse  contributes  to  the  accident. — 
Gage  v.  Pontine,  O.  &  N.  R.  Co.  (Mich.)  03  N. 
YV.  318. 

105  Mich.  335. 

[c]  (Mich.;   1895.) 

Where  a  horse  becomes  frightened  while 
being  driven  along  a  street,  and  runs  away,  and 
by  reason  thereof  collides  with  a  car  standing 
in  the  street,  such  fright  is  the  proximate  cause 
of  injuries  to  the  driver  by  such  collision.  Mc- 
Grath,  C.  J.,  dissenting. — Lambeck  v.  Grand 
Rapids  &  I.  R.  Co.  (Mich.)  64  N.  W.  479. 

£d]     (N.  D.;    1895.) 

W'hen  a  horse  of  ordinary  gentleness  be- 
comes frightened  at  an  obstruction  in  a  street, 
and  shies  across  the  street,  where  it  causes  the 
buggy  to  strike  platform  scales  outside  the 
sidewalk,  as  a  result  of  which  the  occupants 
of  the  buggy  are  thrown  out  and  injured,  the 
proximate  cause  of  the  injury  is  the  obstruction, 
and  not  the  scales.— Ouverson  v.  City  of  Graf- 
ton (N.  D.)  65  N.  W.  076. 
5  N.  D.  281. 


-  i 


i'il.M'l..   II   ,   III. 


lc]      IHi».i     IS!.."..) 

e,  and 

laintiff'g  horse,  after  ihj  ing  1 1 

srruction,  ag  the  bridge,  appeared  to 

t : i k > ■  a  i"  the  accident. 

Held,  that  it  ws  i  buI  mil  to 

me  as 
in  whether  n  us  I  tightened  bj 

i  the  i  ;ist  Bide  o  e  ml,  if 

go,  whether  such  second  fright  wa 

of  the  injury. — Laird  v.  Town  of  Ot- 
..  \.  W.  L042. 

'.in   Wis.  26. 

§   14.    Losses  caused  by  fire. 
Oli.li.;    1890.) 

n  action  for  eausinj  uction 

of   plaintiff's   premises  bj 

.  if  defend- 
ant was  guilty  of  negligem  ng  his  mill, 
the  injury  sustained,   if  it   was 
continuous  succession  of  .  ■ 
so  linked  ti                                   o   natural  whole, 
and  flowed  naturally  from  sue!  ce,  and 
!      i  i  en  if  be  could  not  nai 

i  such  injury,  should  I  ed  to  mean 

that,   though  defendant 

the  first  instance,  cause  the  destruction  of  plain- 
tiff's property,  yet,  if  it  ultimately  did  take  fire 
as  a  r<  ull  of  such  negligence,  defendant  was  lia- 
ble.—Webster  v.  Symes  (Mich.)  66  N.  W.  580. 

§   15.    Sufficiency  of  evidence. 

(Wis.)    1806.) 

In  an  action  against  an  electric  railway 
company   for   personal   injury,    it   appeared    that 
plaintiff,  employed  by  an  electric  light  coi 
while  climbing  a  pole  to  remove  an  electric  light, 

camp  in  contact  with  a  span  wire  support! 
fendant's  trolley  wire  and  the  iron  post  to  which 
the  span  wire  was  fastened,  receiving  an  elec- 
tric shock  winch  threw  him  to  the  ground;  that 
the  trolley  wire  was  suspended  from  the  spun  by 
a  bell  insulator,  and  the  span  wire  supplied 
with  a  circuit  break,  interposed  between  the 
trolley  and  the  post;    that  the  plaintiff  was  e\- 

perieu 1,  end  knew  all  the  dangers  connected 

with  the  trolley  and  span  wires.  Held  insuffi- 
cient to  show  that  defendant's  negligence  was 
the  proximate  cause  of  plaintiff's  injury. — Hu- 
ber  v.  La  Crosse  City  Ry.  Co.  (Wis.)  66  N.  W. 
708. 

92  Wis.  636. 

§   16.    Finding  as  to  proximate  cause. 
(Wis.;    1806.) 

Defendants  were  operating  a  railroad, 
over  which  they  hauled  logs  to  a  point  where 
they  were  unloaded  by  men,  of  whom  plaintiff 
was  one.  employed  by  another  firm.  The  un- 
loading was  by  skidways.  The  skids  were 
placed  as  near  to  the  track  as  the  train  would 
permit,  and  sometimes  worked  up  so  that  they 
projecte, 1  far  enough  to  be  struck  by  a  loaded 
car;  and,  in  such  cases,  it  was  customarj  for 
the  unloaders  to  place  them  back  the  proper 
distance.  <  >n  the  occasion  of  plaintiff's  injury, 
one  of  the  skids  was  so  projecting,  and  plaintiff, 
standing  about  six  feet  from  the  track,  with 
his  back  to  the  approaching  train,  paid  no  at- 
tention to  whether  the  skids  were  in  proper 
place.  As  the  train  moved  into  position  it 
struck  the  projecting  skid,  throwing  it  against 
plaintiff,  who  was  knocked  under  the  cars.  The 
verdict  found  specially  only  that  defendant  did 
not  exercise  ordinary  care  in  the  operation  of 
its  train,  and  in  keeping  the  track  free  from  ob- 
struction, and  that  plaintiff  was  not  guilty  of 
any  want  of  ordinary  care  contributing  to  such 
injury.  Held,  that  the  verdict  was  fatally  de- 
fective for  want  of  any  finding  on  the 
of  proximate  cause. — .Sheridan  v.  Bigelow(Wis.) 
67  N.  W.  732. 

93  Wis.  426. 


III.    DANGEROUS  PREMISES. 

§    17.    Places  attractive  to  children. 
I  N.I..;     1806.1 

Tin-  owner  <>f  a  recant,  unfenced  lot,  on 

which  th.-n-  was  n  pond  of  water,  wag  not  lia- 
ble for  th.-  death  of  a  boy  accustomed  to  play 

by   the  p. .ml,    who   fell    from   a 

by  himself,  and  was  drowned. — Richards  v.  Con 

neU  (Nel      63  V  W.  91.0. 

I'm. 

§18.    Defects  and  obstructions  in  streets 
and  sidewalks. 

ta]     (Wls.i    1895.) 

L882,  c.  189  (Green  Bay  City  I 
ter),  requiring  a  lot  owner 

ins  lot  iii  safe  condit  provid 

ing  that,  if  a  sidewall  r,  the  own 

1  tendent   of 

streets,  who,  if  necessary,  shall  make  the  re- 
pairs  at  the  owner's  cost,  does  not  make  a  ho 
owner  liable  for   personal   injur  by    a 

defect    in     t!  it     to    his    lot.    - 

Toutlofi  v.  i    .en,  Bay  (Wis.)  65  N.  \V. 

168,  91  Wis.    UK). 

lb]     (Wis.)    1806.) 

I 'n.b  r  a  city  charter  making  it  the  duty 
of  the  lot  owners  to  construct  and  keep  in  r. 
pair  sidewalks  in  front  of  their  property 
providing  that  eu  their  failure  so  to  do  the  citj 
shall  make  (lie  repairs  at  the  lot  owners'  ex 
pense,  and  that  whenever  an  injury  occurs. 
due  to  defects  in  a  sidewalk  for  which  the  city 

would     be    liable,    if     the    .1.  .        ■  from    Tin- 

default  or  negl:gence  of  any  person  other  than 
shall  be  primarily  liable 

for  all  damages  for  such  injury,  a  lot  owner  is 
nut  liable  for  1 ties  resulting  from  the  side- 
walk being  out  "i   repair;    the  charter  provision 

having  reference  only  to  injuries  caused 

live  ii.  -  of   the  lot  owner  in  obstructing 

the  sidewalks,  or  otherwise  rendering  them  on- 
safe.  Toutloff  v.  City  of  Green  Bay  <1895)  65 
X.  W.  169,  91  Wis.  190,  followed— Selleck  v. 
Tallman,  67  X.  W.  36. 

§19.    Falling  buildings  and  -walls. 

[a]     (Minn.;    1885.) 

The  owner  of  a  building  veneered  with 
brick,  the  brick  portion  of  the  wall  of  which 
fell,  through  the  failure  of  the  builder  to  anchor 
the  same  to  the  sheathing  of  the  wall,  as  was 
proper  and  customary,  was  not  liable  for  inju- 
ries occasioned  by  the  fall,  in  the  absence  of 
evidence  that  by  his  exercising  ordinary  care 
before  the  wall  fell  he  might  have  discovered  the 
defect  therein. — Ryder  v.  Kinsey  (Minn.)  04  X. 
YV    94. 

62  Minn.  85. 

[It]     (Neb.;    1895.) 

Where,  on  the  day  succeeding  the  fire 
defendant  consulted  an  architect  with  regard  to 
structing  the  damaged  building,  and  was 
advised  by  the  latter,  after  an  examination  of  the 
walls,  that  the  walls  were  not  damaged,  and 
might  be  used  for  the  purpose  of  rebuilding,  and 
were  perfectly  safe  as  they  then  stood,  and  there- 
upon defendant  employed  the  architect  to  pre- 
pare plans  for  a  new  building,  and  the  architect 
was  preparing  the  same  at  the  time  the  walls 
fell  and  injured  plaintiff,  a  verdict  for  defend- 
ant was  warranted. — Olsen  v.  Meyer  (Neb.j  04 
X.  W.  954,  40  Neb.  240. 

[c]     (Neb.:    1806.) 

The  owner  of  a  building  one  wall  of 
which  fell,  not  because  of  defects  in  material 
and  workmanship,  but  because  of  the  action  of 
a  fire  in  the  building,  was  not  liable  to  a  fire- 
man who  was  injured  by  the  fall. — Kitchen  v. 
Carter  (Neb.)  66  X.  W.  855. 
47  X'cb.  776. 
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§  20.   Act  of  God.  ■ 

(IV  eh.:    1895.) 

In  an  action  for  injuries  occasioned  by 
the  falling  of  a  wall,  where  defendant  claimed 
that  the  falling  was  occasioned  by  a  wind  storm 
of  such  unusual  severity  as  to  constitute  an  "act 
oj  God,"  it  was  proper  to  permit  him  to  show 
that  for  over  two  years  since  the  date  of  the 
falling  there  had  occurred  in  the  vicinity  no 
storm  of  equal  severity. — Ulsen  v.  Meyer  (Neb.) 
Oi  N.  W.  954,  46  Neb.  240. 

§  21.    Material  falling  from  building. 

(Wis.:    1895.) 

The  failure  of  an  owner  or  contractor  to 
comply  with  the  requirements  of  a  reasonable 
ordinance  as  to  the  method  of  protecting  passers- 
by  from  injuiies  resulting  from  the  falling  of 
materials  or  implements  constitutes  negligence  as 
a  matter  of  law. — Smith  v.  Milwaukee  Builders' 
&  Traders'  Exchange,  04  N.  W.  1041,  91  Wis. 
3G0. 

§  22.    Injuries  to  trespassers 
(Micli.;    1895.) 

A  teamster  who,  after  delivering  goods 
at  the  back  door  of  a  store,  as  directed  by  the 
proprietor,  starts  through  the  rear  part  of  the 
store  for  a  receipt,  and  falls  through  an  open  trap 
door,  is  not,  as  a  matter  of  law,  a  trespasser,  so 
as  to  prevent  a  recovery  for  the  injuries  received. 
— relton  v.  Schmidt  (Mich.)  62  N.  W.  552. 
104  Mich.  345. 

§  23.   Injuries  to  licensees, 
[a]      (Midi.;    1895.) 

Leaving  open  an  unguarded  trap  door 
in  the  back  part  of  a  store,  where  goods  are 
stored,  is  negligence  rendering  the  storekeeper 
liable  for  injuries  caused  thereby  to  persons 
coming  into  that  part  of  the  store  at  the  owner's 
invitation— Pelton  v.  Schmidt  (Mich.)  62  N.  W. 
502. 

104  Mich.  345. 

tb]     (Mich.;    1897.) 

A  plaintiff  who,  while  in  the  store  of  de- 
fendant as  a  customer,  intentionally  entered  the 
door  of  a  freight  elevator,  situated  in  the  back 
Bart  of  the  store,  and  used  by  employes  only, 
without  invitation  or  permission,  and  was  in- 
jured by  falling  down  the  shaft,  cannot  recover 
I herefor.— Bennett  v.  Butterticld  (Mich.)  70  N. 
YV.  410. 

[c]     (Minn.;    189(i.) 

The  owner  of  premises  who  stored  dyna- 
mite thereon  was  liable  for  damages  to  the 
property  of  one  occupying  the  property  as  a 
bare  licensee,  caused  by  an  explosion  of  the 
dynamite  as  a  result  of  the  owner's  want  of  or- 
dinary care  and  skill  in  its  management. — 
L'larkiu  v.  Biwabik-Bessemer  Co.  (Minn.)  67 
X.  \Y.  1020. 

l«l]      (Minn.;    1S9<>.) 

Certain  contractors  erected  a  boarding 
camp  upon  mining  property,  where  they  wire 
engaged  in  mining,  under  contract  with  the 
owners  of  the  property:  and,  by  their  permis- 
sion, plaintiffs  occupied  the  camp,  and  board- 
ed the  contractors'  workmen.  Subsequently 
the  contractors  abandoned  the  contract  and 
pn  niiscs,  and  plaintiffs  intended  and  attempt- 
ed to  remove  from  the  camp,  with  their  prop- 
erty used  therein,  but  were  delayed  by  rea- 
son of  ttie  severity  of  the  weather,  dangerous 
sickness  of  a  member  of  their  family,  and  finan- 
cial inability  in  obtaining  another  place.  The 
defendant  company  resumed  possession  of  the 
mining  property,  and  stored  a  large  amount  of 
dynamite  in  a  building  thereon,  situate  within 
33  feet  of  the  boarding  camp;  and,  about  three 
weeks  thereafter,  this  dynamite,  while  being  ' 
1  by  defendants,  exploded,  damaging  plain- 
pi  i  onal  property  situate  in  the  boarding 
Trior  to  the  explosion,  defendants  notl-  I 
Bed  plaintiffs  that,  if  they  remained  in  the 
boarding  camp,  they  would  do  so  at  their  own 


risk,  but  gave  them  no  notice  to  remove  from 
the  camp,  and  took  no  legal  steps  to  compel 
them  to  do  so.  Held,  that  plaintiffs  remained 
in  possession  of  the  boarding  camp  as  bare 
licensees,  and  the  question  whether  they  had 
reasonable  opportunity  to  remove  from  the 
boarding  camp  with  their  property  before  the 
time  of  the  explosion  was  for  the  jury. — Clark- 
in  v.  Biwabik-Bessemer  Co.  (Minn.)  67  N.  W. 
1020. 

Ee]      (Wis.;    1895.) 

Plaintiff  alleged  that  his  intestate  was 
invited  by  defendant  into  an  uncompleted  build- 
ing, to  make  certain  estimates.  At  the  head  of 
the  stairs  there  was  a  hallway,  in  which  there 
was  a  partially  open  window.  Deceased  fol- 
lowed defendant  up  the  stairs,  thrust  bis  head 
through  the  window,  without  knowledge  that  the 
window  was  part  of  the  elevator  shaft,  and  was 
struck  by  the  descending  elevator.  Held,  that 
defendant  was  not  guilty  of  any  breach  of  duty 
to  the  deceased,  and  therefore  the  facts  alleged 
did  not  constitute  a  cause  of  action. — Peake  v. 
Buell  (Wis.)  03  N.  W.  1053. 
90  Wis.  50S. 


IV.    CONTRIBUTORY  NEGLIGENCE. 

Of  licensee  on  dangerous  premises,  see  ante,  § 

23. 
Pleading,  see  post,  §§  34,  35. 
Province  of  court  and  jury,  see  post,  §  45. 
Of    owner    of   property    destroyed    by    fire,    see 

"Railroad  Companies,"  S  72. 

of  stock,  see  "Railroad  Companies,"  §§  62, 

63. 

Of  passenger,  see  "Carriers,"  §§  55-62. 

Of  patient,  see  "Malpractice."  §  3. 

Of  person  ejected  from  train,  see  "Carriers,"  § 
68. 

— —  injured  at  crossing,  see  "Railroad  Compa- 
nies." §§  34-39. 

injured    by   careless   use   of    firearms,    see 

"Pointing  Firearms,"  §  2. 

injured    by    defect    in    street    or    sidewalk, 

see  "Municipal  Corporations,"  §§  80-91. 

injured    by    street    car.    see     "Horse    and 

Street  Railroads,"  §§  13-15. 

injured  on  track,  see  "Railroad  Compa- 
nies." §§  49,  50. 

Of  servant,  see  "Master  and  Servant,"  §5  80- 

94. 
Of  traveler  on  defective  bridge,  see  "Bridges," 

§6. 

on  highway,  see  "Highways,"  §§  36,  37. 

§   24.    .What  constitutes. 

[a]     (Iowa;    1895.) 

The  same  high  degree  of  diligence  is  not 
required  of  a  person  about  to  cross  a  public 
street,  to  avoid  contact  vt'ith  vehicles  as  would 
be  required  at  a  railroad  crossing. — Eaton  v. 
Crips  (Iowa)  62  N.  W.  687. 
[bl     (Iowa;    1896.) 

The  fact  that  defendant's  engine  which 
caused  the  fire  was  placed,  in  relation  to  the 
stacks  of  grain  burned,  in  a  position  suggested 
by  plaintiff,  which  was  in  fact  a  dangerous 
place,  does  not  show  that  plaintiff  was  negli- 
gent, he  having  reason  to  think  that  the  <•■■ 
giue  had  an  efficient  spark  arrester. — Richard- 
son v.  Douglas  (Iowa)  69  N.  W.  530. 
[c]     (Iowa;    1897.) 

Plaintiff,  a  boy  of  18,  who  was  employed 
in  a  building  in  which  there  were  two  elevators. 
one  of  which  was  used  for  passengers,  and  had 
regular  attendants,  employed  by  the  owner  of 
the  building,  while  the  other  had  no  attendants, 
and  was  seldom  used,  rather  than  wait  for  the 
elevator  in  use,  went  into  the  other,  and  used 
it  by  operating  it  himself,  and  in  so  doing  was 
injured  by  reason  of  its  being  out  of  repair.  He 
had  frequently  used  it  in  the  same  way  before, 
but  without  permission,  and.  so  far  as  shown, 
without    tie    knowledge   of    the   owner.      Held, 
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thai   plaintiff   n  I      1 1  Hi    en  v.  State 

Bank  Bl  B9  N.  rV.  1020. 

1 .1 1     (Mlcb.i    1805.) 

Plaintiff,  \\  bo  was  in  the  rear  of  i 
ant's  store  at  .Ms  invitation,  fell  through  an  open 
trap  door,  upon  which  he  suddenb   came  as  he 
ii  ud  a  pile  of  goods,  and  ol 
ivae  mi. i 
t irt"  was  not,  as  a  matter  of  law,  guilt;  ol  con- 
l'eltuii  v.  Schmidt  (Mich.) 
62  -\.   \V.  552. 

mi  Mich.  346. 

[e]     (lHloh.i    1896.) 

A  pi'i. -Irian  mi  a  sidewalk,  injured  bj 
falling  mi  -  an  i ipen  inanin.li-.  left  gun rdi 
by  a   barrel  partialis  .  by  a 

peri  on  exca  •■  .  I  ing  undi  t  the  w  alk  with 
iiy  from  the  city,  whose  attention  wi 
cil  by  men  working  in  a  trench  beside  the  walk, 
and  who  therefore  whollj  failed  to  look 
obstructions  in  his  general  course,  cannot,  as  a 
matter  of  law,   I"'  said   to   I"1   free   from   con- 
tributory negiigi    ■■      i      Beau  v.  Telephone  & 
Telegraph  Const    Co.  (Mich.)  67  N.  W.  339. 

[r]     (Mich.)    is!)7.) 

Since  the  intoxication  of  a  plaintiff  al  the 
time  he  received  a  personal  injurj  is  not  negli- 
gence as  a  matter  of  law,  where  plaintiff  al- 
leged that  the  injury  was  caused  by  hi- 
pushed  from  defendant's  si  reel  car  by  the  con- 
ductor, an  instruction  that  he  could  not  n rer 

if  lie  was  intoxicated  was  erroneous. — King- 
ston v.  Ft.  Wayne  &  E.  Ry.  Co.  (Mich.)  70  N. 
W.  315. 

§  25.   Of  aged  person. 

(N.'li.;    1897.) 

The  law  requires  no  greater  care  of  an  aged 
person  to  avoid  injury  than  it  requires  of  a  young 
person.  It  requires  of  each  the  exercise  of  ordi- 
nary care. — Village  of  Culbertson  v.  Holliday 
(Neb.)  GO  N.  W.  853. 

§   26.    Of  children. 

(al     (Iowa;    is!><:.> 

Plaintiff,  a  boy  12  years  old,  was  playing, 
with  others,  after  dark,  on  a  turntable  in  de- 
fendant's yards,  and,  after  having  helped  to  set 
the  table  in  motion,  in  attempting  to  get  off, 
stepped  between  the  table  and  the  side  of  the 
pit,  and  was  injured.  Held,  that  plaintiff  was 
guilty  of  contributory  negligence.  Merryman  v. 
Railway  Co.  (1S92)  52  N.  W.  545,  85  Iowa,  034, 
followed.— Carson  t.  Chicago,  R.  I.  &  P.  Ry.  Co., 
65  N.  W.  831. 

[b]     (Mi.-li.;    1895.) 

A  child  10  years  old  is  guilty  of  contrib- 
utory negligence  in  falling  into  a  hole  in  a  side- 
walk, of  the  existence  of  which  he  knows,  only 
in  case  he  has  failed  to  exercise  the  care  and 
discretion  which  children  of  his  age  usually  ex- 
ercise under  like  circumstances. — Strudgeon  v. 
Village  of  Sand  Beach  (Mich.)  65  N.  W.  616. 

[o]     (Minn.;    1897.) 

The  rule  of  law  requiring  of  infants  only  a 
degree  of  care  commensurate  with  their  age  and 
discretion  applies  alike  to  persons  whose  senses 
are  blunted  and  mental  faculties  impaired  by 
age.— Julius, m  v.  St.  Paul  City  Ry.  Co.  (Minn.) 
69  N.  W.  900. 

[u]     (Neb.;    IS97.) 

Plaintiff.  16  years  old,  while  leaning  into 
an  elevator  shaft  to  look  at  the  ascending  ele- 
vator, was  struck  and  injured  by  the  descend- 
ing weights.  He  was  familiar  with  the  elevator, 
being  employed  in  an  office  near  it,  and  knew 
that  the  wire  screens  protecting  the  shaft  had 
been  removed  on  that  day  to  be  painted.  Held, 
that  he  could  not  recover. — Knapp  v.  Jones 
(Neb.)  70  N.  W.  19. 

£ej     (Wis.;    1S95.) 

A  boy  seven  years  old  cannot  be  held 
guilty  of  contributory  negligence  as  a  matter  of 
law— McVoy  v.  Oakes.  64  N.  W.  748,  91  Wis. 
214. 


|f  J     (  \\  I-..;     isnr.v 

A    lie    ..I     I'l    rean    must   exercise   only 
such  i  ,.,  ,,f  ids  age,  intelligence,  and 

experii 

i  i  v.  Mi  rrill    Lui  •        I  U'is.) 

ti.-.  N.  W.  374,  '.'1   Wis    637. 

IbJ      (Wl).|     ISIit.i 

A  child  eighl  years  old  who  has  been  play- 

■  Mud  i  he  depot  in  a  village  Is  not  t 
sarilj    negligent   In  climb 
of  a  lo  for  the 

pi e  train  having 

'.!■  oearlj  "--ago, 

St.  P.,  -M.  &  U.  Ry.  (',,.  (U  isj  7u  N.  W. 

5  27.    Effect— Injury     avoidable     by      de- 
fendant. 

(Neb.:    isjMi.i 

Although  plaintiff  may  have  negligently 
to    an    injury,    yet    if    the    de- 
fendant,   after   discovering    his    exposed 

him,    or   is   guilty    of 
<  nee  in  not  discovering  his  danger... 
sition  until   too   late,  and  the  plaintiff  is,  be- 
cause thereof,  injured,  he  may  never! 
cover.— Omaha   St.    Ry.   Co.    v.   Martin    (Neb.) 
66  N.  W.  1007. 

§   28.    Instructions. 

[a]  ihimi:    1806.) 

An  instruction  that  plaintiff  sning  for 
personal  injuries  must  establish  negligence  on 
the  part  of  defendant,  and  that  he  did  not  con- 
tribute to  the  injuries  by  his  own  "ordinal'. 
ligence,"  is  not  erroneons  because  of  the  use  of 
the  term  "ordinary  negligence." — Kerns  v.  Chi- 
cago. M.  &  St.  P.  Ry.  Co.  (b.wai  62  N.  W.  692. 

[b]  (Iowa;    1896.) 

In  an  action  for  personal  injuries  caused 
by  a  defective  sidewalk,  an  instruction  | 
the  theory  of  contributory  negligence  on  the 
ground  that  plaintiff  "well  knew"  of  the  dan- 
gerous condition  of  the  walk,  is  not  ground  for 
reversal,  especially  wh°re  the  same  instruction 
precludes  recovery  if  plaintiff  "knew"  of  its 
dition. — Barnes  v.  Town  of  Marcus  (Iowa)  63  N. 
\Y.  984. 

lc]     (Iowa;    1897.) 

Where  the  jury  are  told  that  the  negligence 
was  the  doing  or  the  omitting  to  do  what 
sons  of  ordinary  prudence  would  not  have  done 
or  omitted,  and  that  contributory  negligence 
was  such  want  of  care  as  was  directly  instru- 
mental in  producing  the  injury,  a  further  charge 
that  plaintiff  must  use  ordinary  care  to  avert 
danger  that  could  be  "readily"  discovered  is 
not  misleading. — Devine  v.  Chicago,  M.  it  St.  P. 
Ry.  Co.  (Iowa)  69  N.  W.  1042. 

Id]     (Iowa;    1897.) 

A  charge  that,  in  determining  the  con- 
tributory negligence  of  a  person  injured,  the 
jury  could  consider  plaintiff's  habits  of  life  as 
to  care  and  prudence,  was  erroneous. — Gould  v. 
Schermer  (Iowa)  70  N.  W.  697. 

[e]  (Neb.:   1S97.) 

Such  expressions  as  "slight  negligence"  and 
"slight  want  of  ordinary  care"  tend  to  confuse 
the  charges,  and  should  not  be  used. — Village  of 
Culbertson  v.  Holliday  (Neb.)  69  N.  W.  853. 

[f]  (Wis.;    1895.) 

W'here,  in  an  action  for  injuries  from  tne 
falling  of  a  brick  which  had  struck  her  while 
passing  on  the  sidewalk  below,  plaintiff  denies 
having  received  any  warning,  and  the  evidence 
shows  that  she  did  not  understand  or  know  that 
she  was  in  danger,  it  was  error  to  instruct  that 
though  "plaintiff,  at  the  time  the  brick  was  seen 
to  be  falling  from  the  top  of  the  building,  was 
warned  and  told  to  escape,  she  is  not  chargeable 
with  negligence  because  she  did  not  use  the  best 
means  of  escape  from  receiving  an  injury  at  that 
time."— Smith  v.  Milwaukee  Builders'  &  Trad- 
ers' Exchange,  64  N.  W.  1041,  91  Wis.  360. 
£eJ     (Wis.;    1896.) 

An   instruction  that,   if  the  negligence  of 
deceased  was  the  direct  cause  of  the  injury,  his 
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representative  eould  not  recover,  though  the  ma- 
chinery was  defective,  "if  he  [deceased]  knew  of 
the  defects,"  is  erroneous,  since  it  allows  a  recov- 
ery in  case  deceased  had  no  knowledge  of  any 
defect,  even  though  he  was  otherwise  negligent. 
— Christtanson  v.  Pioneer  Furniture  Co.  (Wis.) 
60  X.  \Y.  699. 

92  Wis.  649. 

V.    COMPARATIVE   AND   IMPUTED 
NEGLIGENCE. 

§   29.    Comparative. 

(Neb.;   1S97.) 

The  doctrine  of  comparative  negligence  is 
not  in  force  in  Nebraska. —  Village  of  Culbertson 
v.  Holliday  (Neb.)  69  N.  W.  853. 

§   30.    Imputed. 

[a]     (Iowa:    1890.) 

Negligence  of  plaintiff's  companion,  who 
was  merely  walking  upon  the  sidewalk  with 
him.  in  stopping  upon  a  loose  board,  whereby 
plaintiff  was  thrown  aid  injured,  cannot  be  im- 
puted to  plaint-'ff,  so  n«  to  prevent  a  recovery 
from  the  city  on  account  of  its  negligence  in 
keeping  the  walk  in  repair. — Barnes  v.  Town  of 
Marcus  (Iowa)  65  X.  W.  9S4. 
[lit     f  Minn,  j    1897.) 

Where  a  tenant  leases  the  upper  story  of 
a  building  with  the  use  of  the  elevator,  and  the 
landlord  is  liable  for  the  safe  condition  of  the 
elevator,  the  fact  that  the  manager  of  the  ten- 
ant's factory  in  charge  of  his  workmen  knew 
of  certain  defects  therein,  which  defects  were 
not  the  cause  of  the  injury,  is  not  ground  for 
imputed  knowledge  of  the  defects  by  the  ten- 
ant which  would  preclude  him  from  recovery 
for  injuries  on  the  ground  of  contributory  neg- 
ligence—Olson  v.  Schultz  (Minn.)  70  N.  W. 
779. 

§   31.    Negligence   of   driver   of  vehi- 
cle, 
[a]     (Nel>.:    1S9G.) 

The  driver  of  a  private  conveyance  is 
the  agent  of  the  passenger  so  as  to  charge  the 
latter  with  the  former's  negligence  in  going 
upon  a  railroad  crossing  without  first  looking 
and  listening  for  the  approach  of  a  train. — 
Omaha  &  R.  V  Ry.  Co.  v.  Talbot  (Neb.)  67  N. 
W.  599. 

48  Neb.  627. 

[I)]     (X.  I).:    1S95.) 

One  who,  at  her  own  request,  was  riding 
in  a  buggy  with  another,  who  owned  and  con- 
trolled the  horse  and  conveyance,  and  whose 
capacity  to  drive  there  was  no  reason  to  ques- 
tion, was  not  imputable  with  the  driver's  neg- 
ligence in  attempting  to  drive  past  an  obstruc- 
tion in  the  street. — Ouverson  v.  City  of  Grafton 
(N.  D.)  65  N.  W.  676. 
5  N.  D.  281. 


VI.    PLEADING. 

5   32.    In  general, 
[a]     (Mich.;    1897.) 

In  an  action  for  negligence,  defendant  can 
take  advantage  of  'he  failure  of  the  declaration 
to  specifically  aver  the  duty  of  defendant,  and 
the  breach,  only  by  demurrer. — Ella  v.  Boyce 
(Mich.)  70  N.  W.  1106. 
[bl     (Minn.:    1897.) 

A  complaint  for  damages  caused  by  an- 
other's negligence  is  not  demurrable  unless  the 
acts  alleged  could  not  be  negligent  under  any 
competent  evidence. — Stendal  v.  Boyd  (Minn.)  69 
N.  YV.  899. 

§   33.    Specifying  acts  of  negligence, 
[u]     i  Noli.:   1S9«.) 

An  allegation  of  negligence  in  a  pleading 
is  a  mere  conclusion,  and  the  facts  from  which 


the    inference    of    negligence    arises    must    be 
pleaded.— Omaha  &  R.  V.  Ry.  Co.  v.  Wright 
(Neb.)  66  N.  W.  842. 
47  Neb.  886. 

[b]  (Neb.;    1897.) 

A  petition  alleging  that  defendant  railroad 
company  negligently  constructed  ditches  along 
its  track  through  plaintiff's  land,  so  as  to  cause 
surface  waters  to  collect  and  be  precipitated 
upon  the  land,  destroying  plaintiff's  crops,  and 
depositing  clay  and  sand  upon  the  land,  there- 
by depreciating  its  value,  states  a  cause  of  ac- 
tion, though  open  to  a  motion  to  make  more 
definite  and  certain  with  respect  to  the  negli- 
gence charged. — Fremont,  E.  &  M.  V.  R.  Co.  v. 
Harlin  (Neb.)  70  N.  W.  263. 

[c]  (Wis.;    1895.) 

A  complaint  in  a  personal  injury  suit 
which  alleges  that,  while  plaintiff  was  driving 
along  the  highway,  defendant  drove  up  behind 
at  a  great  speed,  and  negligently  ran  into  plain- 
tiff's vehicle,  is  sufficiently  definite  as  to  de- 
fendant's negligence.  —  Hanson  v.  Anderson 
(Wis.)  62  N.  W.  1055. 
90  Wis.  195. 

§   34.    Contributory    negligence. 
(Minn.;    1895.) 

In  order  to  render  a  complaint  in  a  per- 
sonal injury  suit  demurrable  on  the  ground  that 
plaintiff  was  guilty  of  contributory  negligence, 
it  must  conclusively  appear  from  the  facts  stat- 
ed in  the  complaint,  as  a  matter  of  law,  that 
plaintiff  was  guilty  of  negligence  that  contrib- 
uted to  his  injury. — Lydecker  v.  St.  Paul  City 
Ry.  Co.  (Minn.)  63  N.  W.  1027. 
61  Minn.  414. 

§   35.   Negativing  in  complaint. 

[a]  (Iowa;    1895. > 

A  complaint  for  injuries  from  a  runa- 
way, caused  by  defendant's  dog  frightening 
plaintiff's  horse,  which  does  not  allege  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence, is  demurrable.— Gregory  v.  Woodworth 
(Iowa)  61  N.  W.  962. 
93  Iowa,  246. 

[b]  (Neb.;    1895.) 

In  an  action  for  personal  injuries,  it  is 
not  necessary  for  plaintiff  to  plead  the  particular 
precautions  taken  hv  him  to  avoid  injury.— 
Chicago,  B.  &  Q.  R.  Co.  v.  Putnam  (Neb.)'  63 
N.  W.  826. 

45  Neb.  440. 

§   36.    Pleading   and  proof, 
[a]      (Mich.;    1S95.) 

Though  plaintiff  in  a  personal  injury  suit 
alleges  defendant's  negligence  to  have  been  gross, 
he  need  show  actionable  negligence  only.  — 
Keating  v.  Detroit,  B.  C.  &  A.  R.  Co.  (Mich.)  62 
N.  W.  575. 

104  Mich.  418. 
[bl     (Mich.;    1896.) 

In  an  action  to  recover  for  alleged  negli- 
gence in  causing  an  explosion  in  a  trench  with- 
out giving  warning  thereof,  it  was  error  to  sub- 
mit the  issue  of  negligence  in  using  an  excessive 
charge,  or  in  not  properly  covering  the  trench, 
when  neither  fact  was  alleged  as  negligence  in 
the  declaration.— Mitchell  v.  Prange  (Mich.)  67 
N.  W.  1096. 


VII.   EVIDENCE. 

Sufficiency  of  evidence  as  to  proximate  cause, 

see  ante,  §  15. 
Expert  testimony  of,  see  "Evidence,"  §  57. 
Opinion  evidence  of,  see  "Evidence,"  §  44. 

§  37.    Competency,   relevancy,   and  mate- 
riality, 
la]     (Iowa;    1894.) 

In  an  action  against  a  husband  and  wife 
for  injuries  caused  by  the  negligent  discharge 
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of  a   rill.-,   ii    appeared   tlinl    the   wife   took    it, 

,|   |. -1111,-  !  -I  al   thai    ll 

lower  pu  "'  ''"" 

•  •   rill.-  higher, 

i.  the  1j;i1  1   passing  through   the 

H.hl,    thai 
i  ,.  c . , . )   directed    tl"-   •■ 

md  that 
I,,.  ,|, .i  ,         .,  .      he  intended  to  shoot  at 

il„.  ,  ,  idmissible  i  estion 

of  bis  negligence.— Bethel  v.  Otis  (lowaj  01  X. 
\V.  200. 

92  towa,  502. 

lb}      1 1  ii «  ii  ;     [890.) 

(tn  an  issue  as  to  whether  a  yard  mas- 
ter, killed  while  dug  of 
cars,  was  negligent,  testimony  wholly  of  a  gen- 
eral nature  that  he  was  always  careful  a 

•okoul  for  dangers  is  inadn  Warns 

v.  Chicago,  M.  &  St.  P.  Ky.  Co.  (Iowa)  61  N. 
W.    1059. 

93  Iowa,  5G5. 

[c]  (Iowa!    1806.) 

In  an  action  for  damages  caused  by  a  fire 
negligently   set   bj    defendant,   evidence  of  the 
of  property  of  defendant  which  was  destroy- 
ed by  the  are  is  inadmissible.— Allen  v.  Barrett 
(Iowa)  69  N.  W.  272. 

[d]  iMlcli.;    189G.) 

ace  to  show  the  entire  surround- 
ings of  the  scene  of  the  accident  is  admissible. 
— Le  Beau  v.  Telephone  &  Telegraph  Const. 
Co.  (Mich.)   67   N.   W.  339. 

[e]  (Mich,  i    1S97.) 
Under  a  defense  to  an  action  for  a  personal 

injury  that  the  injury  was  due  to  plaintiff's  be- 
ing intoxicated,  evidence  that  he  was  in  the 
habil  of  becoming  intoxicated  two  or  three 
years  previous  to  the  accident  is  inadmissible. 
—Kingston  v.  Ft.  Wayne  &  E.  Ry.  Co.  (Mich.) 
70  N.  \V.  315. 

[f]  (Minn.:    18»e.) 

In  nn  :iclion  for  negligence  of  defendant 
in  knowingly  permitting  a  dangerous  horse,  a 
track  bolter,  to  run  in  a  race  controlled  by  it. 
in  which  plaintiff  rode,  and  was  injured,  with- 
out informing  her  of  the  vicious  character  of 
the  horse,  of  which  she  was  ignorant,  where 
there  was  evidence  that  the  horse  was  known 
I.,  defendant  to  bolt  in  practice,  and  that  it 
came  on  the  track  wearing  blinkers,  plaintiff 
could  show  that  a  horse  which  bolts  in  practice 
will  usually  do  so  in  a  race,  and.  further,  for 
what  purpose  blinkers  are  put  on  race  horses.  - 
I.ane  v.  Minnesota  State  Agricultural  Soc. 
i Minn.)  69  N.  W.  463. 


S   38.    Burden  of  proof. 

[a]  (Iowa;   1895.) 

In  an  action  against  a  druggist  for  negli- 
gently giving  him  an  injurious  medicine,  plain- 
to  recover,  must  show  himself  not  guilty  of 
contributory   negligence.— Rabe   v.   Sommerbeck 
(Iowa)  63  N.  W.  458. 

[b]  (Mica.;   1S96.) 

Wh  re  a  bicyclist,  approaching  a  pedes- 
trian from  behind,  who  is  unconscious  of  his 
approach,  and  who  is  walking  on  a  path  beside 
a  highway,  without  giving  warning  of  his  ap- 
proach, strikes  the  pedestrian  with  his  bicycle. 
the  burden  is  cast  on  the  bicyclist  to  show,  to  re- 
lieve  him  elf  from  liability,  freedom  from  neg- 
ligence.—Myers  v.  Hinds  (Mich.)  6S  N.  W.  156. 

[c]  (Neb.;    J89G.) 

Iii  an  action,  the  basis  of  which  is  negli- 
gence, if  the  plaintiff  can  prove  his  case  without 
disclosing  any  negligence  on  his  part,  hi 

■  then  becomes  a  matter  of  defense,  the  bur- 
den of  proving  it  being  on  the  defendant.  Stock- 
Yards  Co.  v.  Conoyer  (1894)  59  X.  W.  950,  41 
Xeb  G17  and  cases  there  cited,  followed.— 
Omaha  St.  Ry.  Co.  v.  Martin,  00  N.  W.  1007, 
48  Neb.  05. 


§   39.    Presumption    from    accident. 

,  \.   I.    :      I  I 

I  n  n    -mi    by  an   adminisl 

-•    iliii 

[option 

of   law   that   either  party  iegli- 

gence.    Spcarsv,  '  B,  ^v  Q.  K.  Co.  (Neb.) 

62  N.  W.  68,  43  Neb 

§   40.    Custom   and    usage. 
la]     (Minn.  |    1894.) 

I     llli-ll    ha 

formed 

tain  ii  ■■'■■'•■■  ed  to  justify  or 

excusi «  ho  attempts  or  pel  I 

act.— Wherry  v.   Iinliith. 
M.  i;  N.   R  '.7  X.  W.  223. 

04    Minn.   ±15. 
iDj     l\\i«.;    1896.)  ... 

In  an  action  by  one  who,  while  riding  in 
a  wagon  loaded  with  wood,  was  injured  bj 
son  of  clef,  ,  fidence,  on  1 

tomary    wai  uling  woo 

inadmissible.  —  Simonds    v.   City    of    Baraboo 
(Wis.)  67  N.  W.  -10. 
Wis.  1". 

§  41.   Conditions  of  place  before  and  aft- 
er accident. 

[u]     down;    1S9S.) 

In   an  action   for  injuries  cau^i 
ng  of  a  train  while  crossing  a  bl  i 

onstruction,  evidence  of  the 
condition  of  the  bridge  on  the  day  before  the  ac- 
was  noi   admissible. — Keatley   v.  Illinois 
Cent.  K    '  ■  ,  (Io  ra)  63  X.  W.  560. 

[b]     (Wis.;    1896.)  ,       .    .      . 

In  an   action  against  a  city  for  injuries 
receivei  int  of  a  hole  in  a  highway,  the 

on  of  evidence  as  to  the  size  ■ 
on  the  second  day  after  the  accident,  as  cinders 
were    being   dug    therefrom,    which    had 
placed  therein  soon   after  the  accident,   is   not 

l   for  reversal    where  the  other  ei 
shows  there  had  been  no  substantial  change  in 
le.— Larson  v.  City  of  Eau  Claire  (Wis.) 
00  X.   W.  731. 
92  Wis.  86. 

§  42.   Other  defects. 

(Wis.:    1895.) 

To  prove  that  defendant  street-railroad 
company  negligently  piled  snow  in  the  street,  to 
plaintiff's  injury,  it  may  be  shown  that  defend- 
ant had  previously  piled  snow  in  that  vicinity, 
but  not  that  it  did  so  elsewhere.— Mayer  v.  Mil- 
waukee St.  Ry.  Co.  (Wis.)  63  X.  W.  104S. 
90  Wis.  522. 

§  43.    Precautions    and    alterations   after 
accident, 
[a]     (Minn.;    1896.) 

Plaintiff  cannot  show  that  after  the  acci- 
dent defendant  repaired  the  defect.  -Hammar- 
gren  v.  City  of  St.  Paul  (Minn.)  00  X.  W.  470. 


[b]     (Wis.;    1896.)  .... 

In  an  action  for  personal  injuries^  al- 
leged to  have  been  caused  by  a  defect  in  a  high- 
way, negligence  cannot  be  proved  by  showing  re- 
pairs made  after  the  accident.  —  Jennings  v. 
Town  of  Albion  (Wis.)  02  X.  W.  020. 
90  Wis.  22. 


VIII.    PROVINCE  OF  COURT  AND 
JURY. 

Finding  as  to  proximate  cause,  see  ante,  §  16. 
Instructions  as  to  contributory   negligence 
ame.  §28. 

§   44.   In  general, 
[a]     (Iowa;    1890.) 

As   plaintiff   was  driving  across  I.   street, 
i  defendant's    horse,    driven   to   a   buggy   on    F. 
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street,  collided  with  plaintiff's  buggy.  A  city 
ordinance  provided  that  no  person  should  drive 
..ii  any  street  Caster  than  six  miles  per  hour. 
Defendant  and  two  other  persons  were  nearly 
il.i.  ast,  and  the  others  were  racing  their  horses. 
tdant  and  his  wife,  who  was  with  him. 
ied  that  he  was  not  racing,  but,  while  driv- 
ing .ii  an  ordinary  gait,  the  other  two  horses 
came  up  behind  him.  frightened  his  horse,  and 
he  could  not  hold  him  in;  and  that  when  he 
to  plaintiff's  buggy  he  jumped  or  fell  into 
the  buggy,  and  crushed  it.  Two  witnesses  tes- 
tified that  defendant's  horse  di  I  n.it  jump,  and 
one  of  them  said  he  came  "on  a  straight  trot." 
Defendant's  was  a  fast  horse,  and  he  and  the 
owners  of  other  fast  horses  were  accustomed 
to  speed  them  on  F.  street.  Beld,  that  wheth- 
er the  collision  was  a  mere  accident,  and  not 
the  result  of  defendant's  negligence,  was  a 
question  for  the  jury. — Osborn  v.  Jenkinson 
(Iowa)  (ill  X.  W.  548. 

[b]  (SUch.;   1S96.) 

In  an  action  for  causing  the  destruction 
of  plaintiff's  premises  by  negligently  permitting 
sparks  to  escape  from  the  smokestack  of  de- 
!'.  ndant's  mill  on  a  violently  windy  day,  defend- 
ant's witness  stated  that,  on  said  day.  the  cir- 
cular doors  in  the  fire  b.>x  were  partly  open,  and 
there  was  other  evidence  that  the  drafts  were 
..pen  part  of  the  time  on  said  day.  and  that  cin- 
ders were  emitted  from  the  stack.  Defendant 
testified  that  sparks  could  not  have  escaped  with 
the  drafts  closed.  Beld,  that  there  was  sufli- 
eient  evidence  to  authorize  the  submission  t«.  the 
jurv  of  the  issue  as  to  whether  the  drafts  were 
open— Webster  v.  Symes  (Mich.)  .60  N.  W.  580. 

[c]  (Wis.;    1895.) 

Whether  a  company  operating  an  elec- 
tric railroad  was  negligent  in  not  maintaining 
a  guard  wire  over  its  trolley  wire,  so  as  to  pre- 
vent a  fallen  telephone  wire  from  resting  on  its 
trolley  wire,  and  becoming  charged  with  elec- 
tricity, to  the  injury  of  one  driving  along  the 
street,  is  a  question  of  fact. — Block  v.  Mil- 
waukee St.  Ry.  Co.,  61  N.  W.  1101,  89  Wis. 
371. 

§  45.    Question     of     contributory     negli- 
gence. 

[a]  (Iowa;    1895.) 

Where,  in  an  action  for  injuries  caused 
by  reckless  driving,  the  evidence  shows  that 
there  were  many  people  on  the  street  at  the  time 
of  the  accident  between  plaintiff  and  the  team, 
an  instruction  submitting  the  question  whether 
there  was  anything  that  prevented  plaintiff  from 
seeing  the  approaching  team  is  proper.— Eaton 
v.  Crips  (Iowa)  62  N.  W.  6S7. 

[b]  (Iowa;   1895.) 

In  an  action  for  personal  injuries  caused 
by  falling  into  an  excavation  made  by  defend- 
ant in  a  sidewalk  in  front  of  his  buildings,  the 
question  whether  plaintiff  was  intoxicated  at 
the  time,  and  hence  guilty  of  contributory  neg- 
ligence, is  for  the  jury.— Kingsley  v.  Mulhall 
(Iowa)  61  N.  W.  659. 

[c]  (Iowa;    1896.) 

It  appeared  that  plaintiff  was  a  dairyman; 
thit  he  had  stopped  at  a  store  on  the  corner; 
that  he  had  gotten  into  his  buggy,  and  started 

-s  the  street,  driving  in  a  proper  manner; 
that  one  or  more  persons  called  aloud  to  him  to 
leek  out  for  "the  race";  and  that  he  had  no  time 
i.i  get  out  of  the  way  of  defendant's  horse. 
Held,    that    whether    he    was    n  ei       "'as    a 

question  for  the  jury.  (Kln.ni  v.  Jenkinson 
i  Iowa  I  60  X.  W.  "-IS. 

[d]  (Minn.:    1896.) 

The  questi .f  contributory  negligence 

is  one  of  fact,  tor  the  jury,   when  the  evidence 
in   regard  thereto   is   conflicting   or 
Leonard  v.  Minn  St.  1'.  &  S.  S.  .M.  Ry. 

Co.  iMinn.j  05  X.  W.   L0 


§  46.    Competency  and  sufficiency  of  evi- 
dence. 
(Neb.) 

Whether  or  not  a  certain  act  or  omission 
is  competent  evidence  of  negligence  is  for  the 
court,  but  whether  such  evidence  convicts  a 
party  of  negligence  is  for  the  jury.— (1895) 
Spears  v.  Chicago,  B.  &  Q.  R.  Co.,  62  N.  W. 
68,  43  Nil..  720;  (1890)  Omaha  St.  Ry.  Co.  v. 
Martin.  66  X.  W.  1007,  48  Neb.  65;  (1S97)  Vil- 
li.:,.' ..t  Culbertson  v.  Holliday,  69  N.  W.  853. 

§  47.    Remote  and  proximate  cause. 

[a]  (Mich.;    1895.) 

Where  a  bridge  built  across  a  stream, 
16  and  28  feet  below  the  wasteweir  of  a  mill- 
dam  at  the  respective  ends,  has  no  railings  to 
the  approaches,  or  anything  to  hide  the  view  of 
the  water  from  the  sight  of  horses  at  any  point 
on  the  bridge  or  approaches,  and  a  horsr,  fright- 
ened at  the  sight  and  noise  of  the  water  while 
on  the  approach,  backs  off  and  injures  the  driv- 
er, the  question  whether  the  want  of  barriers 
was  the  proximate  cause  of  the  injury  is  for  the 
jury—  Knss  v.  Ionia  Tp.  (Mich.)  62  N.  W.  401. 
104  Mich.  320. 

[b]  (Neb.:    3896.) 

The  question   of  the  proximate  cause   of 

an  injury  is  one  for  the  jury;    but.  wheu  their 

1   ii  thereof  is  clearly  and  manifestly  wrong, 

it  will  be  set  aside. — Kitchen  v.  Carter  (Neb.) 

60  N.  W.  855. 

47  Neb.  776. 

[c]  (Wis.;    1895.) 

In  submitting  an  interrogatory  whether 
plaintiff  was  injured  by  defendant's  want  of  or- 
dinary care,  which  caused  the  injury,  it  is  error 
to  instruct  that  if  the  jury  find  lack  of  ordinary 
care  on  the  part  of  defendant  they  must  an- 
swer, "Yes."  as  it  withdraws  the  question  wheth- 
er defendant's  negligence  was  the  proximate 
cause  of  the  injury. — Guinard  v.  Knapp,  Stout  & 
Co.  Company  (Wis.)  02  N.  W.  625. 
90  Wis.  123. 

§  48.    Directing  verdict. 

la]      (Iowa;    1895.) 

In  an  action  for  injuries,  where  the  evi- 
dence as  to  the  conduct  of  both  parties  is  con- 
flicting, it  is  not  error  to  refuse  to  direct  a  ver- 
dict for  defendant  on  the  ground  that  plaintiff 
had  not  shown  himself  free  from  contributory 
negligence. — Orr  v.  Cedar  Rapids  &  M.  C.  Ry. 
Co.  (Iowa)  02  N.  W,  S51. 

[b]  (Neb.;   1896.) 

There  being  evidence  that  a  steam 
thresher  was  operated  in  a  yard  containing  sev- 
eral stacks  of  grain  on  a  windy  day.  that  it 
was  moved  about  from  place  to  place,  and  that 
cinders  were  dumped  therefrom  several  times 
containing  live  coals,  the  question  whether  il 
was  operated  negligently,  so  as  to  cause  tin 
burning  of  the  grain,  was  for  the  jurv. — Mc- 
Clelland v.  Scroggin  (Neb.)  66  N.  W.  1123. 

[c]  (Wis.;    1890.) 

Proof  of  contributory  negligence  must  be 
clear  and  decisive,  leaving  no  room  for  an  im- 
partial mind  to  reach  any  other  conclusion,  to 
warrant  the  direction  of  a  verdict  on  that 
ground. — Stein  bof el  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.)  65  X.  W.  852. 
92  Wis.  123. 
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VIII.  ACCOMMODATION  PAPER,  §§  21-23. 
IX.  INDORSEMENT     AND     TRANSFER, 

1.  tn  I  24    n. 

2.  Bona  Fide  Purchasers,  Si  42  57. 
X.  GUARANI  S     AND    Si  RE  I  1  SHIP,    §§ 

58,  59. 
XI.  CHECKS,  §§  60-02. 
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Mil.  PAYMENT,  §§  68-74. 
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See,    also,    "Orders";    "Principal    and    Surety"; 

i 
Acceptance  as  payment,  sec  "Pa; 

of  cote  as  waiver  of  lien,  see  "Mech 

as,"  i  15. 

oi   antedating  note,  see  "Usury,"  S  2. 

of  draft  as  assignment,  see  "Assignment,"  § 

10. 

of  usury,  see  "Usury,"  §  11. 

Injunction  against  negotiation,  see  "Injunction," 

i  13. 
Liability  on  premium  notes,  see  "Insurance,"  § 

n ;. 

Notes   of  wife,   charge  on  separate   estate,  see 
"Husband  and  Wife,"  §  16. 

of  wife  to  pay  husband's  debts,  see  "Hus- 
band and  Wife,"  §  8. 

Power  of  officer  of  corporation,   see  "Corpora- 
tions," §  33. 

of  partner  to  execute  or  indorse  notes  for 

firm,  see  "Partnership,"  S  15. 

What  law  governs,  see  "Conflict  of  Laws,"  §  7. 

I.   IN  GENERAL. 

|   1.    What  constitutes  promissory  note. 

[a]  (Mien.;    1895.) 

The  plaintiff  received  from  defendants 
the  following  certificate:  "B.  has  deposited  in 
this  bank  $8,000  (eight  thousand  dollars),  pay- 
able to  the  order  of  himself  on  the  return  of  this 
certificate  properly  indorsed.  Interest  at  0  per 
cent,  if  left  12  months  for  all  full  months.  In- 
terest to  cease  if  not  renewed  at  end  of  one 
year  from  date."  Held,  that  such  a,  certifi- 
cate of  deposit  is  a  promissory  note,  payable  on 
demand.— Beardsley  v.  Webber  (Mich.)  02  N. 
W.  173. 

101  Mich.  88. 

[b]  (S.  1).:    1896.) 

An  instrument  dulv  made,  which  recites, 
"Due  W.  C.  R.  the  sum  of  $98.65,  payable  at 
this  office,  on  the  20th  day  of  Jnne,  1893,  to 
him  or  order."  is  a  promissory  note,  within 
Comp.  Laws,  §§  4456,  4562,  declaring  that  "a 
promissory  note  is  an  instrument,  negotiable 
in  form,  whereby  the  signer  promises  to  pay  a 
specified  sum  of  money." — Scbmitz  v.  Hawkeye 
Gold-Mining  Co.  (S.  D.)  67  N.  W.  618. 


II.  EXECUTION  AND  DELIVERY. 

By  executor  or  administrator,  see  "Executors  and 
Administrators,"  §  9. 

Effect   of   fraud    on    rights   of    bona    fide   pur- 

chasers,  see  post,  §  56. 
Indorsement  before  delivery,  see  post,  §§  28-30. 

§   2.    Signing   after  delivery  of  note. 

(Iowa:   1895.) 

The  liability  of  one  who  becomes  a  co- 
maker on  a  note  after  its  execution  is  not  af- 
fected by  the  fact  that,  though  the  other  sign- 
ers were  thereby  discharged  from  liability,  one 
of  them  has  died,  and  another  has  allowed  judg- 
ment to  be  entered  against  him  thereon.  — 
Rhoades  v.  I. each  (Iowa)  til  N.  W.  9S8.  . 
93  Iowa,  337. 


§    3.    Procurement  by  fraud. 

[a]     (Hlcb.i    1890.) 

In  an  action  "ii  notes  given  for  n  quit- 
e  N.'s  title  to  an  andividi 

in  laud  ov  i  i  ni,  it  appeared 

i.li  title  was  appan  ntly  rested  in  defend 
ant  by  a  dee  i  en  cuted  1 3  one  G.  as  atto 
in  f.-ut  <ii  .v,  and  that  N.  bad  placed  on  file  a 
declaration  that  the  p 

ney   was  a    forgery.  that 

the  notes  u  1 

if  the  power  was  a  forgery,  N.  had  a  fourth  in- 
terest  in  the  fee,  whereas,  he  had  do  int 
in  that  case.     Defendant  admitted  he  did  do! 
believe  it  was  a  forgery,  and  preferred  to 

.tea  to  taking  bis  chances;    but 
wa    "ni !"     apposition  that,  it  the  power  - 
forgery,  N.  had   title  to  one-fourth.     Plaintiff 
testified  that  bis  agent  mad"  no 
when  the  dei  d  «  as  mud' .  and  that 
claimed  the  N.  claim  appeared  on  the  abstract, 
and  he  wanted  to  clear  it  off.    Held,  that  wheth 
er  defendant  knew  what  he  was  buying  when 
lie  gave  the  notes  was  a  question  for  the  jury. — 
Walton  v.  .Mason  (Mich.)  67  N.  W.  692. 

IbJ     Oliim.;    1890.) 

The  promise  to  pay,  or  the  procuring 

of  an  e  I  the  time  for  paying,  a  m 

tained  by  fraud  to  pay  which  the  maker  is  under 
no  legal  or  moral  obligation,  dors  not,  as  a  mat- 
ter of  law,  constitute  a  ratification  of  the 

in   the  absence  of  facts  creating   an   estoppel    in 
pais.— First    Xat.    Hank    of    Decorah    v.    liolan 
1. Minn.  1  65  X.  W.  952. 
63  Minn.  525. 

§  4.    Duress. 

(Wis.;    1897.) 

The  fact  that  defendant,  who  had  unlaw- 
fully caused  the  pregnancy  of  a  girl,  was  ft 
ened  by  the  girls  lather  with  a  criminal 

0  hi. less  he  gave  a  note  and  a  mortgage 
to  provide  for  the  care  of  the  girl  and  the  child, 
and  that  be  complied  with  the  demand,  does 
not  show  duress,  where  several  days  inter- 
vened between  the  demand  and  the  compli- 
ance, in  which  defendant  consulted  with  friends, 
who  advised  him  to  settle.— Wolff  v.  Biuhm 
tWis.)  70  N.  W.  73. 


III.    INTERPRETATION. 


§   5.    Interest. 
(Iowa;   istKi.i 

On  a  note  dated  June  19,  1S93,  wherein 
the  maker  promised  to  pay  "the  principal  sum  of 

$4,000,  with  interest  thereon  from  date  until 
paid,  at  the  rate  of  7  per  cent,  per  annum,  pay- 
able annually,  in  each  year,  until  said  principal 
sum  is  fullv  paid;  said  payments  to  be  run 
follows:  $1,000  on  or  before  Sept.  15th,  1894, 
and  $1,000  on  or  before  Sept.  15th  in  each  year, 
until  fully  paid." — the  interest  matured  on  June 
19th  in  each  year  after  the  date  of  the  note. — 
Jurgensen  v.  Carlsen  (Iowa)  66  N.  W.  877. 

§  6.    Liability  of  acceptor. 

[a]     {Iowa;   1895.) 

Orders  on  a  lessee,  drawn  and  accepted 
on  the  same  day,  directing  him  to  pay  certain 
sums  out  of  the  first  royalties  to  become  due 
under  the  lease,  take  priority  in  the  order  of 
their  acceptance;  those  accepted  at  the  same 
time  having  no  priority  over  each  other. — In  re 
Mahaska  Coal  Co.  (Iowa)  64  X.  W.  405. 

lb]     'Iowa:    1K95.) 

Acceptance  by  a  lessee  of  an  order  of 
the  lessor  to  pay  a  certain  sum  out  of  the  first 
royalties  to  become  due  under  the  lease  does 
not  change  his  rights  under  the  provision  of 
the  lease  to  apply,  at  his  option,  the  royalti.s 
in  payment  of  liens  on  the  property,  or  make 
him  liable  on  tin  orders  for  any  amount  in  ex- 
it' what  would  become  due  the  lessor  alter 
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the  lessee  had  exercised  his  option.— In  re  Ma- 
haska Coal  Co.  (Iowa)  64  N.  W.  40j. 

IV.    NEGOTIABILITY. 

§   7.    What  instruments  are  negotiable. 

[a]  (Mich.  |    1803.) 

A  note  is  not  rendered  nonnegotiable  be- 
cause of  an  indorsement  thereon  of  a  statcni.Mil 
by  the  maker  of  the  .alue  of  the  property  owned 
by  him.— Hudson  v.  Emmons  (Mich.)  65  N.  W. 
542. 

[b]  (Mich.;    1896.)  . 

The  fact  that  the  maker  of  a  nonnegotiable 
note,  secured  by  mortgage,  delivered  the  same  to 
the  payee,  the  latter  agreeing  to  discharge  cer- 
tain mortgages  on  the  land  mortgaged,  does  not 
render  the  payee  the  agent  of  the  maker  to  ne- 
gotiate the  note,  so  as  to  entitle  a  purchaser  to 
enforce  it.— Carmody  v.  Crane  (Mich.)  6S  N.  W. 
26S. 

[c]  (Mich.;    1896.) 

A  note  for  the  payment  of  a  certain  sum, 
at  a  fixed  date,  is  not  rendered  nonnegotiable  by 
a  provision  that  it  may  become  due  sooner,  at 
the  option  of  the  holder,  on  default  in  the  pay- 
ment of  interest,  nor  by  the  fact  that  a  mort- 
gage securing  it  contains  similar  provisions  in 
regard  to  default  in  the  payment  of  taxes  and 
assessments  on  the  mortgaged  property,  where, 
at  the  time  of  the  execution  of  the  note  and 
mortgage,  the  obligation  rested  on  the  mort- 
gagor by  law  to  pay  all  taxes,  though  by  subse- 
quent legislation  the  duty  of  paying  a  portion  of 
such  taxes  was  imposed  on  the  mortgagee. — 
-Wilson  v.  Campbell  (Mich.)  6S  N.  W.  278. 

[d]  (S.  D.;    1893.) 

A  note  not  made  payable  to  order_  or 
bearer  is  not  negotiable  (Comp.  Laws,  §  4456); 
and  an  assignee  takes  it  subject  to  all  defenses 
to  which  it  would  be  subject  in  the  hands  of 
the  original  payee.— Searles  v.  Seipp  (S.  D.)  61 
N.  W.  S04. 

6  S.  D.  472. 

§  8.    Statement  of  "value  received." 

(Iowa;    1893.)  . 

The  words  "value  received,  in  a  bill  of 
exchange,  do  not  show  an  intent  to  make  the  bill 
Degotiable.— Culbertson  v.  Nelson  (Iowa)  61  N. 
W.  854. 

93  Iowa,  187. 

§  9.    Certainty  as  to  sum  payable. 

[a]     (Iowa;    1895.) 

Code.  §  20S5,  providing  that  "instru- 
ments by  which  the  maker  promises  to  pay  a 
sum  of  money  in  property  or  labor,  or  to  pay  or 
deliver  property  or  labor,  or  acknowledges  prop- 
erty or  labor  or  money  to  be  due  to  another, 
are  negotiable  *  *  *  whenever  it  is  manifest 
from  their  terms  that  such  was  the  intent  of 
the  maker,"  does  not  render  a  bill  of  exchange 
negotiable  when  it  is  uncertain  as  to  the 
amount  to  be  paid. — Culbertson  v.  Nelson  (Iowa) 
61  N.  W.  854. 

93  Iowa,  187. 

th]     (Mich.;    1896.) 

A  promissory  note  containing  a  stipula- 
tion to  "pay  all  taxes  assessed  against  the  real 
estate  and  the  mortgagee's  interest  therein,  de- 
scribed in  the  mortgage  given  to  secure  this  note, 
until  it  is  paid,"  is  not  negotiable. — Walker  v. 
Thompson  (Mich.)  66  N.  W.  5S4. 

[c]     (Midi.;    1896.) 

A  mortgage  note,  providing  for  the  payment 
by  the  maker  of  all  taxes  which  may  thereafter 
be  authorized  by  statute  to  be  assessed  against 
the  interest  of  the  mortgagee,  is  not  negotiable, 
the  amount  being  uncertain.  Walker  v.  Thomp- 
son (Mich.)  66  N.  W.  584,  followed— Carmody 
v.  Crane  (Mich.)  68  N.  W.  208. 


[d]     (S.  D.;    1S95.) 

The  negotiability  of  a  note  is  not  affected 
by  a  provision  therein  for  an  additional  rate  of 
interest  after  maturity. — Merrill   v.  Hurley   (S. 
D.)  62  N.  W.  958. 
6  S.  D.  592. 

§10.    Promise  to  pay  attorney's  fees. 

[a]  (Neb.;    1895.) 

A  note  is  not  rendered  nonnegotiable  by 
a  provision  therein  for  an  attorney's  fee  in  case 
of  suit  thereon.— Stark  v.  Olsen  (Neb.)  63  N.  W. 
37. 

44  Neb.  646. 

[b]  (N.  D.;    1894.) 

A  clause  in  a  note,  "agreeing  to  pay  all 
expenses  incurred  by  suit  or  otherwise  in  at- 
tempting the  collection  of  this  note,  including 
reasonable  attorney's  fees,"  renders  the  note 
nonnegotiable.— First  Nat.  Bank  v.  Laughlin 
(N.  D.)  61  N.  W.  473. 
4  N.  D.  391. 

[c]  (S.  D.:   189.-,.) 

The  fact  that  a  stipulation  for  attorney's 
fee  in  a  note  is  declared  against  public  policy 
and  void,  by  Laws  1889.  c.  10,  §  1,  does  not  de- 
stroy the  negotiability  of  the  note. — Chandler  v. 
Kennedy  (S.  D.)  65  N.  W.  439. 

[d]  (S.  D.;    1897.) 

A  provision  for  attorney's  fees  in  a  note 
is  void,  and  does  not  affect  its  negotiability.— 
National  Bank  of  Commerce  v.  Fecney  (S.  D.) 
70  N.  W.  874. 

§    11.    —   Promise  to  pay  attorney's  fees 
and  costs. 

(S.  D.;   1897.) 

The  provision  for  costs  in  a  note  for  a  cer- 
tain sum  with  attorney's  fees  and  "other  costs. 
in  case  the  holder  is  obliged  to  enforce  payment 
at  law,"  renders  the  note  nonnegotiable,  under 
the  statute. — Johnson  v.  Schar  (S.  D.)  70  N.  W. 
838. 


§   12. 
[a] 


Provision  as  to  exchange. 


(Iowa;   1893.) 

A  bill  of  exchange  for  the  payment  of  a 
certain  sum,  "with  exchange,"  is  not  negotiable. 
— Culbertson  v.  Nelson  (Iowa)  61  N.  W.  854. 
93  Iowa,  187. 
[b]     (Minn.;    J897.) 

A  written  promise  to  pay  a  sum  of  money 
in  "New  York  or  Chicago  exchange"  is  not 
negotiable.— First  Nat.  Bank  v.  Slette  (Minn.) 
69  N.  W.  1148. 

§    13.    Certainty  as  to  time  of  payment. 

[a]  A  note  is  not  rendered  nonnegotiable  by  a 
provision  therein  that,  on  default  in  payment  of 
an  installment  .if  interest,  the  owner  may  declare 
the  whole  amount  due. 

—(Neb.;    1895)  Stark  v.  Olsen,  63  N.  W.  37, 
44  Neb.  646; 
(S.  D.;    1895)  Merrill  v.  Hurley,  62  N.  W. 
958. 

[b]  (Mich.:    1896.) 

A  note  negotiable  on  its  face  referred  to  the 
mortgage  securing  it,  which  provided  that  the 
mortgagor  should  pay  any  and  all  taxes  that 
might  be  levied  on  the  lands  or  on  the  mortgage, 
and  that,  if  he  should  leave  any  tax  unpaid  for 
30  days,  such  tax,  and  the  whole  principal  and 
interest,  should  become  payable  at  once.  Held, 
nonnegotiable.  per  Hooker  and  Grant.  J.T.,  on 
the  ground  that  the  time  of  payment  was  not 
certain;  per  Long,  C.  J.,  and  Montgomery  and 
Moore,  JJ.,  on  the  ground  that  the  amount  pay- 
able to  the  mortgagee  was  uncertain  by  reason 
of  the  undertaking  to  relieve  the  mortgagee  of 
his  liability  under  the  law  (as  it  existed  at  the 
time  the  note  and  mortgage  were  executed)  to 
pay  the  tax  on  the  mortgage  or  on  his  interest 
in  the  premises.— Brooke  v.  Struthers  (Mich.)  68 
N.  W.  272. 
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§    14.    Notes  payable  In  installments. 
(Mich.  I    is!).-,., 

\\  li. 

i.  though  i  b 

u  >  thai  tli  •  si  1 1.  ■  >ii   -  hi   which 

,i  is  oi  ■  be  paj  abli       I     :  ■    option  of  t  h<- 

m.     Vlarkej 
...  Corej   (Mich.)  66  N.  W.    193. 

j    15.    Municipal   warrants. 
(Neb.j    L8SS.) 

The  warrants  oi  a  city  are  not  negotia- 
ble.— Siatr  r.  Cook,  61  N.  H  .  6  b.  318, 


V.   CONSIDERATION. 

Paid  by  bona  fide  pur.  .  5  4<5. 

'  \  idence  i^  to  see  post,  § 

86. 
Gaming  consideration,  see  "Gaming,'  §  3. 

§   16.    In   general. 

la]     (Ioivii;    iv.tr.) 

Evidence  that   a   note  was  executed   to  a 
hank  by  one  of  its  officers  to  take  the  plai 
the   books,   of   a    note   of   a    debtor,    afti 

oiler  oi  the  currency  hi  I 
m.    thai   the  ba nk  officers  agre.  d   > bal   the  note 

;  create  no  liability  against  defi 
the  debtor's  note  was  also  retained  bj  the  bank, 
taken  thereafter  to  secure  the 
same— shows  thai  defendant's  note  was  with- 
out consideration.— First  Nat  Bank  v.  Felt 
(Iowa)  69  N.  W.  1057. 
lb]     (Iowa;    IS!>7.) 

in  a  snii  by  :i  national  bank  on  a  note  ex- 
ecuted to  it  by  defendant,  where   the  bank  is 
solvent,  and  the  rights  of  creditors  are  not  iu- 
.  defendant   may  show   thai    it    was  exe- 
cuted, withoul  consideration,  to  lake  the 

on  the  hank  1 ks,  of  a  note  given  to  the  bank 

by  one  of  its  debtors,   after  the  comptroller  of 
currency  had  objected  thereto,  and  that  it  was 
understood  by  all  parties  that  the  note  c 
no  liability  against  defendant. — First  Nat.  Bank 
v.  Felt  (Iowa  I  69  N.  W.  1057. 
[c]     (Minn.;    1895.) 

A  negotiable  note  executed  by  a  surety 
as  collateral  security  imports  a  consideration,— 
Nichols  &  Shepard  Co.  v.  Dedrick  (Minn.)  63 
N.  "W.  1110. 

Gl  Minn.  513. 

§   17.    Collateral    security    for     another's 
debt. 
(Minn.;    1895.) 

A  note  given  by  one  to  a  creditor  as  col- 
lateral to  the  naked  debt  of  another,  in  consid- 
eration  of  the  creditor's  refraining  from  crim- 
inally prosecuting  the  debtor,  but  without  con- 
sideration vo  the  maker  or  an  extension  of  time 
of  payment  of  the  debt,  was  iuyalid. — Turle  v. 
Sargent  (Minn.)  65  N.  W.  341). 
03  Minn.  211. 


VI.   RENEWAL. 

Bona  fide  purchasers  of  renewal  notes,  see  post, 

§  51. 
Effect  of  renewal  note  on  question  of  payment, 

see  post,  §  72. 

§   18.   'What   constitntes  renewal. 

(Wis.;   1S9«.) 

In  an  action  on  a  note,  it  appeared  that 
defendant  was  surety  on  notes  for  which  the 
one  in  suit  was  made  in  renewal.  The  evi- 
dence tended  to  show  that  the  note  was  taken 
at  defendant's  request,  and  that  an  interest 
payment  was  made,  withoul  defendant's  knowl- 
edge; that  defendant  afterwards  saw  the  note 
and   the  indorsement,  and   endeavored   to   pre- 


tension,  and   lo 

feudal 

liability  by  making 
lateral  nol  Bank  v.  Jon.-,  i\\  i    I 

w  is.  36. 

§    19.    Consideration   of  renewal  notes. 

<\.  I)  :    1896.) 

■    ex- 

'.ii  lieu  thi  I..!',  and  a  chattel 
age  securing  the  his  creditor,  as 

:.  but  the  creditor  without  his  knowl- 
edge inserted  the  name  of  a  si c 
ami  mortgagee,  the  Strang. 
turiiy   of   the   new   notes,   maintain    an   i 

.  -  m ion  thereof,  the  o  not  having 

been    taken    ud   o  i    id. — Towle   v.   Green- 

berg  (N.  D.)  68  N.  W.  82. 


VII.   PARTIES. 

§  20.   In  general. 
(Minn.;    1895.) 

In  an  ii  a  note  purporting  to  have 

been   executed    by   corporate   ofl  trinsic 

evidence  is  admissible  to  show   that    they   ex 
ecuted  the  same  in  their  official  capacity,  as  the 
i  the  corporation.— Kraniger    v.    IVople's 
Bldg.  s.,e.  (Minn.)  61  X.  W.  904. 
60  Minn.  U4. 


VIII.    ACCOMMODATION   PAPER. 

§   21.    What  constitntes. 

la]     (Mich.;    1894.) 

In  an  gainst  the  estate  of  a  de- 

cedent for  the  amounts  of  notes  paid  by  plain- 
tiff,   which    the   hitler   had   signed   or   indoi 

nt's    books    showed    that    d.  il     had 

had  the  notes  discounted,  and  credited  tie 

to  bills  payable.  In  the  journal  entries 
of  the  notes  there  was  a  memorandum,  "For 
me   to    pay."     In    a    separate   book,   on    a 

I.    "Bills    Payable."    the    notes    were    en 
tei  id   with  a  memorandum  showing  when 
where   they   were  due.     It  was   shown   that   all 
the  entries  were  made  by  decedent's  dire. 
Held  sufficient  to  show  thai  the  notes  were  for 
accommodation. — Bliss  v.  1'lummer's 
ie  (Mich.)  01   X.  W.  263. 
103  Mich.  181. 

lb]      (Minn.;    1JS!>7.) 

\Y.,  at  the  suggestion  of  a  bank  to  which 
he  was  largely  indebted,  compromised  with  his 
Creditors,  and,  to  raise  the  money  to  pay  those 
other  than  the  lank,  defendant  gave  his 
to  the  bank,  the  amount  of  which  was  .  r 
to  him,  and  at  the  same  time  gave  a  check  for 
the  full  amount  to  W\,  who  drew  it  out,  no  part 
being  paid  to  the  bauk.  Bel  I,  that  defendant's 
claim  that  the  note  was  made  for  the  accommo- 
dation of  the  bank  was  not  sustained. — Ma- 
honey  v.  Barber  (Minn.)  69  N.  W.  886. 

[c]     (Neb.;    1895.) 

An  accommodation  note  or  bill,  within  the 
meaning  of  the  law  merchant,  is  one  which  is 
made  or  accepted,  not  upon  a  considerate  n.  but 
for  the  purpose  of  enabling  the  payee  or  holder 
to  raise  money  on  credit.— Pollard  v.  Huff,  63  N. 
W.  58,  -41  Neb.  892;  Peoria  Manuf'g  Co.  v. 
Same,  63  N.  W.  121,  45  Neb.  7. 

Id]     iXeli.s    1S!I",.) 

In  a  on  a  joint  note  made  by  the 

president  of  a  corporation  and  two  of  its  stock- 

l  thai   plaintiff  was  pr 
the  corporation  for  the  payment  of  an  indebted- 
ness;   that   defendants    other  than  the  president 
of   the   corporation    claimed   to  have  signed   the 
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note  merely  as  accommodation  for  plaintiff,  and 
so  testified';  that  the  signatures  of  such  defend- 
ants were  procured  by  their  eodefeudant.  Plain- 
tiff's agent,  who  procured  the  note,  testified  that 
the  consideration  of  the  note  was  an  extension  al- 
lowed "^  past-due  paper  of  defendant  corpora- 
tion. Held,  that  defendants  were  liable  as  mak- 
ers. Peoria  Manuf'g  Co.  v.  Huff  (Neb.)  G3  N. 
W.  121. 

45  Neb.  7. 

§   22.    Accommodation  indorser. 

[a]  (Mich.;    1895.)  . 

Where  it  is  found  that  plaintiff  signed 
a  note  as  accommodation  indorser  for  defend- 
ants, who  were  makers  thereof,  he  cannot,  on 
payment  of  the  note,  recover  under  the  th  orj 
of'  contribution  between  sureties. — Hanish  v. 
Kennedy  (Mich.)  04  N.  W.  459. 

[b]  (Mich.:    1S9G.) 

That  defendant,  who  indorsed  a  note  after 
its  indorsement  by  the  payee,  for  the  accom- 
modation  of  the  maker,  said  to  the  holder  of  the 
note  that  he  was  going  to  arrange  with  the 
payee  so  that  the  latter  and  defendant  would 
|i;n  the  note,  does  not  show  an  admission  that 
defendant  signed  it  under  an  agreement  to  be- 
come  liable  as  co-surety.— Harrah  v.  Doherty 
(Mich.)  09  N.  W.  242. 

[c]  (Wis.;    1S95.)  . 

An  indorsement  by  an  accommodation 
indorser  of  a  renewal  note,  in  ignorance  that  the 
debt  was  discharged,  so  far  as  he  was  concern- 
ed, by  application  to  other  purposes  of  the  se- 
curity for  the  original  note,  on  which  he  was  in- 
dorser. is  without  consideration,  and  does  bo1 
bind  him.— Price  County  Bank  v.  McKenzie 
65  N.  W.  507,  91  Wis.  05S. 

§   23.    Discharge  of  indorser. 

(Wis.;    1895.) 

An  accommodation  indorser  on  a  note 
secured  by  mortgage  of  the  maker  is  discharged 
by  application  of  the  security  without  his  knowl- 
edge to  other  purposes,  he  being  a  surety.— Price 
County  Bank  t.  McKenzie  (Wis.)  65  N.  W.  507. 
Ill  Wis.  058. 


IX.  INDORSEMENT  AND  TRANSFER. 

Accommodation  indorser,  see  ante,  §  22. 
Of  check,  see  post,  §  00. 
Of  guaranty,  see  post,  §  58. 


1.  IN  GENERAL. 

§   24.    Transfer  by  indorsement. 

[a]  (Mich.;    1895.) 

An  indorsement  of  a  nonnegotiable  note  by 
the  payee,  accompanied  by  delivery,  operates  as 
an  assignment.— Merchants'  Nat.  Bank  v.  Gregg 
(Mich.)  04  N.  W.  1052. 

[b]  (Mich.;    1896.) 

An  indorsement  on  a  nonnegotiable  note, 
upon  the  back  of  it,  by  the  payee,  and  its  deliv- 
ery, was  a  sufficient  assignment  of  the  instrument 
to  pass  title.— Steere  v.  Trebilcock  (Mich.)  66  N. 
W.  342. 


§  25. 


Special   indorsement. 


(N.  D.;   1896.) 

Where  the  payee  of  a  negotiable  certifi- 
cate of  deposit  indorsed  the  same  to  the  cashier 
of  a   bank   unqualifiedly,   though   his   testimony 
showed  that  the  deposit  was  made  for  collection 
only,  an  unqualified  indorsee  of  the  cashier  was 
I  with  the  legal  title,  as  against  the  bank 
issuing  the  certificate,  entitling  him  to  maintain 
en  thereon  as  the  real  party  in  interest. 
Seybold   v.   Urand  Forks  Nat.   Bank   (N.   D.) 
07  N.  \V.  682. 

5  N.  D.  400. 


§  26.    Transfer  without  indorsement. 

(Wis.;    1896.) 

Where  a  debtor  delivers  to  his  creditor 
notes  of  a  third  person,  payable  to  himself  or 
order,  under  an  agreement  that,  after  inquiring 
as  to  the  solvency  of  the  maker,  the  creditor 
shall  have  the  option  of  keeping  the  notes,  and 
giving  the  debtor  credit  therefor,  or  of  return- 
ing them,  the  refusal  of  the  creditor,  after  a 
reasonable  time,  to  return  the  notes,  on  demand. 
vests  him-  with  the  ownership  thereof,  though 
they  are  not  indorsed,  and  an  assignment  there- 
after by  the  debtor  conveys  no  title  or  interest 
to  the  assignee. — Esau  v.  Greene  &  Button  Co. 
(Wis.)  68  N.  \V.  405. 


§  27. 


By  separate  written  order. 


(Wis.;    1S96.) 

A  bank  which  had  delivered  to  a  trustee, 
as  collateral,  notes  whose  value  exceeded  the 
amount  of  the  loan,  gave  defendant,  to  wh 
was  indebted,  by  order  on  the  trustee,  the  op- 
tion of  selecting  from  the  notes,  in  excess  of 
the  amount  necessary  to  satisfy  the  loan,  such 
notes  as  defendant  would  take  in  payment  of 
his  claim  against  the  bank,  he  to  surrender  to 
the  trustee  the  evidence  of  such  claim;  but 
the  order  contained  nothing  to  indicate  that 
any  of  (he  notes  were  to  be  held  as  security  for 
defendant.  Subsequently  the  bank  withdrew 
from  the  trustee  a  note  made  by  B.,  and  sub- 
stituted therefor  another  note,  and  defendant 
never  exercised  the  option  of  select  iou.  Held, 
that  defendant  could  have  no  title  to  the  B. 
note  until  it  was  ascertained  to  be  :i  pari  of  the 
surplus.  Mid  was  selected  by  him,  and  hence 
had  no  claim  to  the  substituted  note. — Burnam 
v.  Merchants'  Exch.  Bank  (Wis.)  00  N.  \V.  510. 
92  Wis.  277. 

§   28.    Indorsement  before   delivery. 
(Minn.:    l.s'ir,.) 

The  obligation  of  irregular  indorsers  of 
a  note  who  were  liable  as  original  makers  is 
joint  and  several,  and  not  joint  alone,  with  the 
obligation  of  the  makers  signing  their  names 
at  the  loot  of  the  note.,  though  the  instrument 
is  in  form,  in  other  respects,  joint. — Schultz  v. 
Howard  (Minn.)  05  N.  W.  803;  Same  v.  World's 
Fair  Masonic  Hotel  Co.,  Id. 
63  Minn.  196. 

§  29.    Liability  as  joint  maker  or  in- 
dorser. 

[a]  (Mich.;    1895.) 

How.  Ann.  St.  §  7316,  provides  that 
when  an  action  on  a  contract  is  brought  in  the 
circuit  court  against  joint  defendants,  one  of 
whom  does  not  reside  in,  and  is  not  found  in, 
the  county,  and  one  or  more  of  whom  are  serv- 
ed with  process  in  the  county,  service  may  be 
had  on  the  defendant  not  so  found  or  served  in 
the  county,  provided  "such  joint  defendants  are 
original  parties  to  such  contract,"  and  "not 
made  parties  thereto  by  being  indorsers  or 
guarantors."  Held,  that  one  other  than  the 
payee,  who  indorses  a  note  before  delivery,  and 
before  any  advances  are  made  thereon,  is  an 
original  party  to  the  contract,  and  not  an  in- 
dorser or  guarantor,  within  the  meaning  of  the 
statute. — Allison  v.  Washtenaw  Circuit  Judge 
(Mich.)  62  X.  W.  152. 
104  Mich.  141. 

[b]  (Mich.;    1896.) 

One,  not  the  payee,  who  indorses  a  note 
before  it  is  uttered,  or  indorsed  by  the  payee,  is 
a  joint  maker.— Gumz  v.  Giegling  (Mich.)  00 
N.  W.  48. 

[c]  (Mich.;   1897.) 

A  person,  other  than  the  payee,  who  in- 
dorses a  note  at  the  time  of  its  execution,  and 
before  delivery,  is  a  joint  maker. — Peninsular 
Sav.  Bank  v.  Hosie  (Mich.)  70  N.  W.  S90. 

Id]      (Mich.;    1897.) 

How.  Ann.  St.  §  1580,  providing  that  notes 
payable  to  the  order  of  the  maker,  and  nego- 
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tiated  bj    him,  shai'  have  the  Bami 

:  si, lis     hu\  ing     kilOU  |l 

does  do!  c 
|il   te  thai  hi  ..i  der  t"  cba 

rj   ol   i e   which   »;is  given,   with  the 

ii  the  parties,  t,,  a  hank  in  re- 

1 1 ■  ■  %\  ii   of    i  tier   unpaid    note   bj 

r,  but    which  bj   mi  ta  ke  bad  no 
ed  i"  the  bank  bj  thi 
had   i  i    of  the  want   of  such    i 

iii.ni .     Peninsular  Sav.   Bank   v.  Hosie  (Mich.) 
To   .\.    VV.  M»i'. 
lej     (Minn.;    L804.) 

\\  bere,  for  the  purpose  of  securing 

B.,  < '.  makes  a  note  paj  able  to 

th der  of  l'>.,  b ad   B.  im  i  oe,  and 

it  is  then  delivered  to  A.,  the  nominal  pa;   e,  B, 
is  an  indorser,  and  nol  a  maker. — People's  Bank 
v.  Howes  i  Vlinn  l  6]  N.  W.  457. 
59  Minn.  420. 

§   30.    Indorsement  on  condition. 

[a]  (Minn.;    L80S.) 

Where  one  indorsed  a  note  on  condition 
tlmt  it  should  nol  be  delivered  or  take  effect 
until  certain  others  indorsed  it,  and  the  in- 
dorsements of  those  others  were  not  pi 
he  was  not  liable.  G  rman  \  mericon  Nat. 
Bank  \  People's  Gas  ,\  Electric  Co.  (Minn.) 
65  N.  W.  90. 

63  .Minn.  12. 

[b]  (Minn.;    1895.) 

Where  the  president  of  a  corporation,  in 
ating  a  loan  for  the  company,  stated,  in 
response  to  the  lender's  demand  for  indorsers 
on  the  note  to  be  given  by  the  company,  that 
four  persons,  including  himself,  would  indorse, 
and,  on  procuring  one  of  such  persons  to  in- 
dorse the  note,  indorsed  it  himself  also,  and  left 
it  with  the  lender,  and  drew  drafts  on  the  pro- 
eeeds,  which  the  lender  paid,  he  could  not  assert 
that  he  was  not  liable  because  the  other  parties 
referred  to  by  him  did  not  indorse  the  note  al- 
so.— German-American  Nat.  Hank  v.  People's 
Gas  &  Electric  Co.  (Minn.)  65  N.  W.  00. 
03  Minn.  12. 

§   31.    Indorsement  for  transfer, 
[a]     (Iowa;    1896.) 

The  indorsement  in  blank,  by  the  payee,  of 
a  written  instrument  for  the  payment  of  money 
to  himself  or  his  order,  though  such  instrument 
is  not  negotiable  by  the  law  merchant,  creates 
a  contract  on  which  the  indorser  is  liable  to  any 
subsequent  indorsee. — Lynch  v.  Mead  (Iowa) 
68  N.  W.  579. 

[bj     (Neb.;    1895.) 

Where  the  payee  of  a  note  indorsed  it 
in  blank  to  defendants,  who  sold  it  before  ma- 
turity to  a  bank,  and  the  hank  recovered  judg- 
ment against  the  payee  as  indorser,  the  payee 
could  not,  without  first  paying  the  judgment,  re- 
cover the  amount  thereof  of  defendants  on  an 
agreement,  made  at  the  time  he  transferred  the 
note  to  them,  that  he  was  not  to  be  liable  as 
indorser— True  v.  Bullard  (Neb.)  63  N.  \V.  824. 
45  Neb.  409. 


tween  the  original  parties  to  the  indorsement, 

ol   ei  id'  nee  to   apply    to   the  for- 
mer,   nisi,  ,,d   ,,i    the    latter.— Corbett    v.    Fetzer 
(Neb.)  ltd  .V  VV.  117. 
i ,  Ni  b.  269. 


34. 
[a] 


Parol  evidence. 


§   32. 


For  collection. 


[a]     (Soli.;    1S97.) 

An  indorsement  for  collection  passes  title 
only  so  far  as  to  enable  the  indorsee  to  enforce 
payment.— Branch  v.  United  States  Nat.  Bank 
(Neb.)  70  N.  W.  34. 

[bj     (Neb.;    1S97.) 

The  owner  of  paper  indorsed  for  collection 
may  control  it  until  paid  in  full,  and  may  inter- 
cept the  proceeds  in  the  hands  of  an  intermedi- 
ate agent.— Branch  v.  United  States  Nat.  Bank 
(Neb.)  70  N.  W.  34. 


(Minn. |    isn.V) 

Tie  ment  of   a 

note  cannot  be  varied  by  parol  iccom- 

i   written  a  of  the  note  and 

a     ni"i  caring    it.— Clarke    v.     l'atrick 

'■-  V  VV.  284. 
60  -Minn.  269. 

[I,  |      l  Minn.;     I.H93.) 

Parol  i  ndence  is  not  admissible  to  vary 
the  legal   effect   oi    a   second    indorsement,    ae 

I   indorser  and   a   subsequent 

holder.— Bowler  v.  Bruun  (Minn.)  05  N.  VV.  124. 
63  -Minn.  32. 

§   35.    Indorsement  or  assignment. 
(S.  11.:    1895.) 

'Iln    managing  president  of  a  corporation 
1  in  his  ol  (city,  on  the  back  of 

liable  interest  bearing  bond:    "For  value 
i  the   within   bond,    to- 

gether with  all  our  interest  in  and  all  our  rights 
under  tin    a  i tI i  age   securing  thi 

■  !    v.  I   i    •         B     I  to  constitute  a 

contract  of  indorsement,  and  not  a  mere  assign- 
ment.—Merrill  v.  Hurley  (S.  D.)  62  N.  W.  958 
6  S.  D.  502. 

§   36.    Sale  and   assignment. 

[a]  (Iowa;    ls>>7.) 

Where  mortgaged  chattels  tire  sold  by  the 
mortgagor  a1  public  sale,  and  by  agreement  be 

tween   him   and    tin    mortgagee  the   notes   taken 
at  the  sale  arc  at  the  time  put  in  the  hands  of 
the   clerk    of    the    si.lc     for   the   mortgagee,    it 
amounts   to  an   assignment  of  the  notes   to 
latter.— Wood  v.  Duval  (Iowa)  69  N.  \V.  1061. 

[b]  (Mich.;    1895.) 

The  writing  on  the  back  of  a  note  by  the 
payee,  when  transferring  the  same,  of  an  assign- 
ment, above  his  signature,  in  the  following  form 
"I  hereby  assign  the  within  note  to  •  *  *."' 
does  not  exclude  or  affect  his  liability  thereon  ns 
indorser. — Markey  v.  Corey  (Mich.)  GO  N.  W. 
493. 

[c]  (Minn.;    1894.) 

One  who  sells  commercial  paper  impliedlj 
guaranties  that  the  signatures  thereto  are  genu- 
ine.— Brown  v.  Ames  (Minn.)  01  N.  W.  448. 
59  Minn.  470. 

[uj     (S.  D.;    1890.) 

A  payment  by  a  third  person  to  a  bank  on 
its  delivery  to  him  of  a  note  secured  by  mort- 
gage, ,ni  which  payments  have  been  made,  but 
not  indorsed,  which  fact  was  known  to  all  the 
parties  thereto,  is  an  assignment  by  the  bank 
of  the  note,  and  continues  the  lien  in  behalf 
!  of  the  assignee  for  the  amount  paid  by  him. — 
Locke  v.  Hubbard  (S.  D.)  09  N.  W.  588. 

§   37.    Personal    liability     of     selling 

agent. 

(Minn.;    1894.) 

One  who  sells  commercial  paper  as  agent 
must,  in  order  to  relieve  himself  from  personal 
liability,  disclose  not  only  the  fact  of  his  agency, 
but  also  the  name  of  his  principal;  and  the  per- 
son named  as  principal  must  be  such  in  fact. — 
Brown  v.  Ames  (Minn.)  01  N.  W.  448. 
59  Minn.  470. 


§  33. 


Without  recourse. 


(Neb.;    1890.) 

The  words  "without  recourse,"  following 
the  name  of  the  first,  and  preceding  the  name  of 
a  second,  indorser  of  a  bill  or  note,  may,  as  be- 


38. 


Sale   on  execution. 


(Neb.;    1S97.) 

The  purchaser  of  a  negotiable  note  at  an 
execution  or  attachment  sale  acquires  the  inter- 
est which  the  execution  or  attachment  defend- 
ant had,  and  occupies  the  same  relation  to  the 
maker  as  he  would  had  said  note  been  indorsed 
to  him,  without  recourse,  by  the  payee. — Jones 
v.   Wiesen  (Neb.)  09  N.  W.  702. 
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§  39.    Sale  or  loan. 

(Minn.:    1S97.) 

Whether  the  discounting  of  a  bill  or  note, 
with  the  general  indorsement  of  the  holder,  is  a 
sale  of  the  paper,  or  a  loan  to  the  holder,  se- 
cured by  the  paper  and  indorsement  as  collateral, 
is  ordinarily  a  question  of  fact. — Stolze  v.  Bank 
of  Minnesota  (Minn.)  GO  N.  W.  S13. 

§  40.    Release  of  indorser. 
[a]     (town;    1895.) 

Where  defendant  indorsed  a  note  to  plain- 
tiff without  any  agreement  limiting  his  liability 
as  indorser,  and  on  its  maturity  plaintiff  surren- 
dered it  to  the  maker,  taking  in  renewal  thereof 
another  90-day  note  of  the  maker,  purporting  to 
be  also  signed  by  several  other  persons,  and,  six 
months  after  maturity  of  the  renewal  note, 
brought  suit  thereon,  and  three  months  thereafter, 
convinced  that  the  signatures  thereto,  other  than 
those  of  the  original  maker,  were  forgeries, 
amended  so  as  to  ask  for  judgment  against  de- 
fendant on  the  orisiral  note,  plaintiff  is  not  guilty 
of  negligence  in  asserting  his  rights  on  the  orig- 
inal note  that  should  estop  him  from  demanding 
the  judgment  against  defendant.  —  Humboldt 
State  Bank  v.  Rossing  (Iowa)  G3  N.  W.  351. 
lb]     (Iowa:    1S95.) 

Nor  is  plaintiff  estopped  to  assert  defend- 
ant's liability  by  reason  of  not  having  discovered 
the  forgeries  when  taking  the  renewal  note:  he 
having  had  no  reason  to  suspect  a  forgery,  or  fa- 
cilities for  determining  by  comparison  the  gen- 
uineness of  the  signatures.  —  Humboldt  State 
Bank  v.  Rossing  (Iowa)  63  N.  W.  351. 

[c]  (Mich.:    1894.) 

The  individual  promise  of  one  member 
of  a  firm  to  release  defendant  as  an  accommo- 
dation indorser  on  a  note  due  the  firm,  and  to 
pay  it  out  of  funds  in  his  hands,  which  had 
been  furnished  by  the  maker,  is  no  defense  to 
an  action  on  the  note. — Webber  v.  Alderman 
(Mich. I  CI  N.  W.  57. 
102  Mich.  638. 

[d]  (Mich.;    1897.) 

A  note  "payable  on  demand  after  date," 
executed  to  cover  the  amount  due  upon  prior 
unpaid  notes  by  the  same  maker,  is  merely  a 
demand  note,  and  does  not  extend  the  time  of 
payment  for  one  day,  so  as  to  release  an  indors- 
er on  such  other  notes. — Peninsular  Sav.  Bank 
v.  Hosie  (Mich.)  7<>  X.  W.  890. 

[e]  (Wis.:   189(5.) 

An  agreement  by  the  holder  of  a  note  to 
release  an  indorser  thereon  from  all  liability. 
after  such  indorstr  had  assigned  his  property 
for  the  benefit  of  creditors,  and  the  holder  of 
the  note  had  acquired  a  lien  by  presenting  a 
claim  to  the  assignee,  releases  a  subsequent 
indorser.— Plankinton  v.  Gorman  (Wis.)  67  N. 
W.  1128. 

93  Wis.  560. 
Of  accommodation  indorser,  see  ante,  §  23. 

§  41.    Contribution   between   indorsers. 

[a]  (Mich.;   1890.) 

A  mere  naked  promise  by  a  second  in- 
dorser, after  the  note  matured,  to  pay  one-half 
thereof,  did  not  render  him  liable  to  the  first 
indorser  for  contribution. — Harrah  v.  Doherty 
(Mich.)  69  N.  W.  242. 

[b]  (Mich.;    1896.) 

Successive  indorsers  of  commercial  paper 
do  not,  in  the  absence  of  an  agreement  to  that  ef- 
fect, bear  the  relation  of  sureties  to  one  another, 
and  are  not  liable  for  contribution. — Harrah  v. 
Doherty  (Mich.)  69  X.  W.  242. 


2.  BONA  FIDE  PURCHASERS. 

{  42.    Who  are  in  general. 
1*1      (Iowa;    1895.) 

On  an  issue  as  to  whether  plaintiff  bank 
was  a  bona  fide  purchaser  of  certain  notes,  it  ap- 
peared that  the  payee  lived  in  a  distant  city,  and 
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that  defendant  lived  in  the  county  where  plain- 
tiff was  located.  The  notes  were  unsecured; 
had  6  and  12  months,  respectively,  to  run;  had  no 
provision  for  costs  of  collection:  ami  the  maker 
was  not  considered  prompt.  Plaintiff's  cashier 
testified  that  he  bought  them  at  a  discount.  //■/./. 
that  a  finding  that  plaintiff  was  not  an  innocent 
purchaser  would  not  be  disturbed. — First  Nat. 
Bank  v.  Wade  (Iowa)  63  N.  W.  345. 

[b]  (Iotra;    1896.) 

An  indorsee  of  a  note  after  maturity, 
whose  indorser.  before  transfer  of  the  note, 
forged  a  similar  note,  which  was  negotiated  by 
him,  and  paid  by  the  maker  of  the  genuine  note 
without  notice  that  it  was  not  the  genuine  note, 
cannot  recover  from  the  maker. — Leach  v.  Funk 
(Iowa)  66  N.  W.  70S. 

[c]  (Mich.;    1895.) 

Where  a  note  accepted  by  a  bank  in  re- 
newal of  a  former  note  is  rediscounted  for  it 
by  others,  the  latter  are  bona  fide  holders  there- 
of, although  the  original  note  was  not  surren- 
dered, and  the  new  note  was  not  entered  upon 
the  books  of  the  bank.  —  Davenport  v.  Stone 
(Mich.)  62  N.  W.  722. 
104  Mich.  521. 

[d]  (Minn.;    1895.) 

The  words  "good  faith,"  as  applied  to  the 
transfer  of  negotiable  paper,  refer  only  to  the 
aets  of  the  indorsee.— Haugan  v.  Sunwal  (Minn.) 
62  N.  W.  39S. 

60  Minn.  367. 

[e]  (Minn.:    1895.) 

in  an  action  on  a  note,  it  appeared  that 
35  days  before  the  note  matured,  and  when 
there  'was  over  $5,000  due  on  it,  the  payee, 
wishing,  as  he  testified,  to  raise  money  to  pay 
a  debt  due  plaintiff,  indorsed  the  note,  without 
recourse,  to  plaintiff,  who  was  then  notoriously 
insolvent  and  not  in  business,  accepting  in  re- 
turn plaintiff's  note  for  $4,740,  on  which  was 
indorsed  as  a  payment  thereon  $475,  the  amount 
of  the  payee's  debt  to  plaintiff;  that  the  maker 
of  the  note  was  known  by  both  parties  to  be 
worth  $100,000;  and  that  the  note  was  not  dis- 
counted after  the  transfer,  but  was  placed  with 
a  bank  for  collection.  Held,  that  a  finding  of 
the  jury  that  plaintiff  was  a  bona  fide  indorsee 
was  not  warranted. — Fuller  v.  Goodnow  (Minn.) 
i  .4  N.  W.   161. 

62  Minn.  163. 

[f]  (Minn.:    189C.) 

On  an  issue  whether  plaintiff  was  a  bona 
fide  purchaser  of  a  mortgage  note  it  appeared 
that  at  the  time  he  purchased  it  the  holder 
represented  it  to  be  first-class  security,  and  al- 
though the  face  value  of  the  note  was  about 
$700,  it  was  sold  to  plaintiff  for  $400,  and  that 
plaintiff  made  no  inquiry  as  to  why  such  a 
heavy  discount  was  made:  and  that  the  note 
was  in  possession  of  plaintiff's  assignor  at  the 
time  the  suit  was  brought  to  foreclose  the 
mortgage.  Plaintiff  could  not  testify  as  to  the 
denomination  of  the  money  with  which  he  paid 
for  the  note,  and  the  evidence  as  to  the  note's 
delivery  at  the  time  of  the  purchase  was  doubt- 
ful, add,  that  a  finding  for  plaintiff  should  be 
set  aside. — Watkins  v.  Goessler  (Minn.)  67  N. 
W.  796. 

[g]  (Minn.;    1897.) 

An  overdue  and  unpaid  installment  of  in- 
terest, known  to  the  indorsee  at  the  time  of  the 
purchase,  renders  the  note  subject,  in  the  hands 
of  the  purchaser,  to  existing  defenses  between 
the  original  parties. — First  Nat.  Bank  v.  Forsyth 
(Minn.)  69  X.  W.  909. 

[h]     (N.  D.;    1896.) 

When  the  payee  of  a  negotiable  prom- 
issory note  transfers  it  by  indorsing  thereon  a 
guaranty  of  payment,  the  purchaser  is  an  in- 
dorsee, within  the  rule  protecting  an  innocent 
purchaser  of  such  paper  for  value,  and  before 
rcaturity.  against  defenses  good  between  the 
original  parties. — Dunham  v.  Peterson  (N.  D.) 
67  N.  W.  293. 
5  X.  D.  414. 
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[f]     <W»».|    1894.1  ,       , 

,!   :i   note  i"  a   bank, 
I 
befori  i  third  per 

and  the  note  wa  iturity, 

tifl  //WW.    t  l,:i  l 

-.  i    nil'    I  In 

i  heir  credit  ic  >t  Hi.-  date 

[solvency.  —  Merchants'    rSxch.    Bank    v. 
er  i  U'is.i  66  N.  W.  001. 
02  Wis.  U5. 


43. 

1»J 


Notice. 


(Iowa)    ism.) 

An  i_.I.l  man  engaged  a  woman  as  : 
his  life; 
r,  and  thai  on  his  death  she  should 
his  estate.    I  te  afterwards  d< 
to  her  .'i  note  for  $800,  with  other  collateral,  bs 
-  her  services,  i  she  after- 

sed    of,    to   a    neighbor    acqui I 

for    a    Bmall    sum    in 
cash    :uhI    his    unsecured    note    for   $700 
purchaser  was  a  farmer  worth  little, 
farm,    which    was    it  it   he 

was  not  a  purchaser  for  value.— Haggin  v.  Gar- 
wood (Iowa)  65  N.  W.  989. 
fli]     (Minn.i    1891.) 

One  who,  iii  Colorado,  cashed,  in  good 
faith,  checks  drawn  in  Minnesota  on  a    Minne- 

bank,   was  not  affected  with  Bi 
!ii  i  .  by  the  fact  that  the  payee  sought  b 

hecks  at  such  a  distant  point  Estes  v. 
Lovering  Shoe  Co.  (Minn.)  01  X.  \V.  074. 

59  Mian.  504. 

l<-]     (Minn.;    1896.) 

Mere  notice  to  an  indorsee  of  negotiable 
paper,  for  value,  before  maturity,  in   the  usual 
course    of    business,    that    the    same    is    i 
modation  paper,  will  not,  without  more,  pn 
him   from  being  an  innocent  purchaser  in 
faith.— Tourtelot  v.  Bushncll  (Minn.)  OS  X.  W. 
L04. 

[d]     (S.  D.i    1895.) 

Where  plaintiff's  note,  given  in  payment 
of  bank  stock  sold  to  him  by  the  president  and 
manager  of  the  bank,  was  made  payable  to  the 
bank  at  the  request  of  such  president,  and  was 
delivered  to  him,  and  by  hirn  delivered  to  the 
hank,  which  had  knowledge  of  false  representa- 
tions of  the  president,  by  which  il  was  procured, 
in  exchange  for  notes  held  by  the  bank  against 
the  president,  the  bank  is  not  a  bona  tide  hold- 
er.—Tavlor  v.  National  Bank  (S.  D.)  02  N.  \V. 
99 

6  S.  D.  511. 

§  44.    Facts  putting  on  inquiry. 

£a)     i  Iowa:    1S97.) 

One  buying  a  note  signed  with  the  name  of  a 
corporation,  as  by  the  president,  followed  by 
the  name  of  an  individual,  to  which  is  attached 
"Sec'y  &  Treas.,"  is  put  on  notice  that  such 
words  were  not  intended  merely  as  description, 
but  that  the  signature  was  intended  to  be  offi- 
cial.- ( iapital  Savings  Bank  &  Trust  Co.  v.  Swan 
(Iowa)  69  X.  W.  1005. 

|li|     (Minn.;    IS!).-,.) 

It  does  not  affect  the  title  of  an  indorsee 
for  value  before  maturity  that  there  were  cir- 
cumstances known  to  him  which  would  have  put 
a  reasonably  prudent  man  on  inquiry  regarding 
the  purpose  fir  which  the  note  was  executed. 
unless  those  circumstances  were  such  as  to  jus- 
tify the  conclusion  that  the  indorsee's  failure  to 
make  inquiry  arose  from  a  suspicion  that  inquiry 
would  disclose  a  vice  in  the  paper. — Tourtelot  v. 
Reed  (Minn.)  64  N.  W.  923;  Same  v.  Taulsuu, 
Id. 

62  Minn.  3S4. 

[c]      (Minn.;    18!>3.) 

Mere  notice  that  a  note  is  accommoda- 
tion paper  will  not  preclude  an  indorsee  for 
value,  in  the  course  of  business,  from  being  a 
bona  fide  purchaser,  nor  impose  on  him  the  duty 


of  Inquiring  as  to   the   particular   purpose   f.,r 
which  Ihi  in.,!     Tourtelot  v.  i 

.  64  N.  W.  928;   Same  \.  Paulson,  Id. 

62  Minn.  ::-l 

1.11     (Mlnn.i    1896.) 

f  t!,.-  plaintiff  bank, 
which  took  1  ■ 

course  of  1  v  when  be  took  the  note 

thai    thi 
that  the  Indoreer  of  tb  ■  not. 

with  the  payei  anient,  and  bad 

,    and  that  the  maker  had  been 

i.eiit   of  gamblii  ''! 

the  hank  in  the  same  man 

tier.— the  ba  il   a  bona   1. 

'    Xat.    Bank    v.    Sullivan 
(Minn.)  05  N.  W 

63  Minn.  403. 

[e]     (Minn.;    1896.) 

The  fad  '  laintiff  pur- 

cine  ed    in  .mi'    maturity    for 

.1   :i    ba  i.:..    ilso  an  erased 

••Willi' 

o  i  payments  to  hai 
made  thereon  by  parties  other  than  ike  makers, 
did    qo1    i  onsth  me   notice  of  i  m  b    I 
plaintiff's   failure   to   mak< 
in  l. :nl  faith  disentitling  him  to  recover  on  the 
n i.te   as    against    defen  equities. — Collins 

v.  McDowell  (Minn.)  67  X.  W.  845. 

If]     (Minn.)    IMHia 

'J',,  preclude  an  indorser  for  value  be- 
fore maturity  of  a  negotiable  note,  taken  in  the 

business,  from  being  an  inno- 
cent purchaser,  it  is  n  i  -it  that  he 

or  knowledge  oi  facts  which  would  put 
an  ordinarily  prudent  person  on  his  guard  or  on 
inquiry;    he  must   ha\  ice  of 

acts  that  his  failure  to  make  inquiry 
amounl  to  bad  faith.— Gale  v.  Birmingham 
(.Minn. I  07  X.  W.  059. 

04  Minn.  555. 

[g]     <l\el>.;    1897.) 

A  bank  taking,  as  security,  a  note  accom- 
panied by  an  assignment  to  the  del, tor's  wife 
of  the  mortgage  securing  it,  is  charged  with  no- 
tice of  her  title  to  the  note.— Norfolk  Xat.  Bank 
v.  Xenow  (Neb.)  69  X.  \V.  936. 

§   45.    Acquirement  in  due  course  of  busi- 
ness. 

[a]  (Minn.;    1895.) 

Where  the  members  of  a  firm  formed  a 
partnership  with  other  persons,  and  all  the  as- 
sets, including  negotiable  notes  not  due,  of  the 
original  partnership,  were  transferred  to  the 
new  firm,  the  new  firm  was  not  a  purchaser  of 
the  notes  in  course  of  business.  St.  pheus  v. 
Olson  (Minn.)  04  N.  W.  898;  Same  v.  Olstad, 
I  Id. 

62  Minn.  295. 

[b]  (N.  D.;    1S9G.) 

One  who  purchases  a  promissory  note 
before  maturity  and  for  full  consideration,  and 
io  wh,.m  the  note  is  at  the  time  indorsed  by  the 
payee  and  holder,  takes  such  note  in  the  ordi- 
nary course  of  business;  and  the  fact  that  the 
purchaser  took  such  note  relying  wholly  upon 
the  sufficiency  of  the  mortgage  security,  or  for 
the  purpose  of  acquiring  the  mortgaged  prop- 
erty by  foreclosure,  will  in  no  legal  sense  affect 
his  bona  fides.— Christianson  v.  Farmers'  Ware- 
house Ass'n  (X.  D.)  07  N.  W.  300. 

5  X.  D.  43S. 

[O]      (Wis.;    1890.) 

A  writing  by  which  a  debtor  gives  Ins 
creditor  the  option  of  selecting  from  any  notes 
belonging  to  the  debtor  in  the  hands  of  his 
ee,  which  shall  remain  after  payment  of  the 
amounl  for  which  they  were  hypothecated,  such 
paper  as  the  creditor  is  willing  to  take  in  pay- 
ment of  his  claim,  does  not  make  the  creditor  a 
purchaser  "in  the  usual  course  of  business"  oi 
any    particular   note   in   the   pledgee's   hands.— 
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Burnam   t.   Merchants'   Exch.   Bank    (Wis.)   CG 
N.  W.  510. 

92  Wis.  277. 

§  46.    Consideration — Parting  -with  value, 
[al    (Mich.;   1S96.) 

A  mere  credit  given  by  a  bank  to  its 
depositor  for  a  note  procured  by  fraud  does 
in. I  constitute  a  purchase  for  value,  in  the  ab- 
sence  of  evidence  that  the  credit  was  ever 
drawn  upon,  or  that  the  account  of  which  it 
-  came  a  part  was  exhausted,  before  maturity 
of  the  note,  or  before  notice  of  the  fraud.— 
Drovers'  Nat.  Bank  v.  Blue  (Mich.)  67  N.  W. 
mi.-,. 

[l>]     (Mich.;    1S9G.) 

Where  a  bank  discounts  a  draft  in  ad- 
vance of  its  acceptance,   it   is  not  a    bona   fide 
holder  for  value  unless  it  has  funds  in  its  hands 
i  it  releases  or  fails  lo  withhold   from  the 
r  because  of  the  ao    ,  First   Nat. 

Hank  v.  Wills  Creek  Coal  Co.  (Mich. I  08  N.  W. 
232. 

§  47.    Taking  note  as  collateral  security. 

[a]  (Nob.;   1895.) 

One  who  receives,  as  collateral  security 
to  a  loan  then  made,  negotiable  bonds,  not  yet 
matured,  without  knowledge  of  any  defense  to 
such  bonds,  is  entitled  to  protection,  as  a  pur- 
chaser thereof,  to  the  extent  of  the  amount  of 
such  loan. — Hayden  v.  Lincoln  City  Electric 
Ry.  Co.,  62  N.  W.  73,  43  Neb.  680. 

[b]  (N.  D.;    1895.) 

A  subpledgee  of  notes,   which  he  knows 
were  pledged  to  his  pledgor,  did  not  acquire  the 
in  due  course  of  business. — Security  Bank 
v.  Kingsland  (N.  D.)  65  N.  W.  697. 
5  N.  D.  263. 

§  48.    Taking     notes     as     collateral     and 
other  consideration. 

(Wis.:    1895.) 

The  transferee  of  an  accommodation 
note,  who  received  the  same  both  as  collateral 
security  for  his  previous  indorsement  of  a  note 
given  by  the  payee  therein,  and  in  consideration 
of  an  extension  of  the  duration  of  his  obligation 
on  such  note  by  his  indorsement  of  a  note  given 
in  renewal  thereof,  may  be  a  bona  fide  holder. 
—Black  v.  Tarbell,  61  N.  W.  1106,  S9  Wis.  330. 

§  49.   Taking  for  antecedent  debv. 

[a]  (Minn.;    1S95.) 

A  bona  fide  indorsee  of  negotiable  paper, 
who  takes  it  before  maturity  as  security  for  an 
antecedent  indebtedness,  holds  it  free  from  de- 
fenses available  between  the  original  parties. 
Rosemond  v.  Graham  (1893)  56  N.  W.  38,  54 
Minn.  323,  followed.— Haugan  v.  Sunwal,  62  N. 
W.  398,  60  Minn.  367. 

[b]  (N.  D.;    1896.) 

One    who.    in   the   usual    course  of  busi- 
ness, takes  negotiable  paper  in  payment  of  an 
antecedent    debt,    is    a    purchaser    for    value.  — 
Dunham  v.  Peterson  (N.  D.)  67  N.   W.  293. 
5  N.  D.  414. 

?   50.   Rights    of    one    taking    from    bona 
fide  holder. 

[a]  down;    1895.) 

A  transferee,  before  maturity,  of  a  nego- 
tiable note,  with  notice  of  want  of  considera- 
tion, cannot  enforce  the  payment. — Skinner  v. 
Kaynor  (Iowa)  64  N.  W.  601. 

[b]  (Minn.;    1895.) 

Under  Gen.  St.  1894.  §  2214,  providing 
iu  part  that  nothing  in  the  section  shall  be  con- 
strued to  prevent  the  purchase  of  negotiable 
usurious  paper  for  value  by  an  innocent  pur- 
chaser, free  from  all  equities,  at  any  price,  be- 
fore maturity,  when  there  is  no  intent  to  evade 
the  act,  and  the  purchase  is  not  part  of  the  orig- 
inal usurious  transaction,  one  who  purchased 
an  usurious  note  for  value,  after  maturity,  from 
a  bona  fide   purchaser  thereof   before   maturity, 


took  the  same  freed  from  the  vice  of  usury,  ami 
could  enforce  the  same.  —  Robinson  v.  Smith 
(Minn.)  64  N.  W.  90. 

02  Minn.  62. 

[ej     (Neb.;    1897.) 

One  who  purchases  for  value  a  negoti  tble 
note,  either  before  or  after  its  maturity,  know- 
ing of  a  defense  existing  against  it,  may  en- 
force the  entire  note  if  his  assignor  was  an  in- 
nocent purchaser  before  maturity,  for  value,  in 
the  usual  course  of  business. — Jones  v.  Wiesen 
(Neb.)  69  N.  W.  762. 

§   51.    Renewal  notes. 

[a]     llona;    1895.) 

Defendant  gave  his  note  in  payment  of 
an  insurance  premium,  receiving  from  the 
a  contract  which  gave  him  a  right  to  renew  the 
note  for  three  years.  A  second  note  was  aft- 
erwards given  in  renewal  of  the  rind 
prior  to  its  maturity  a  third  note  was  sent  to 
the  payee,  who  acknowledged  its  r. 
promised  to  return  the  second  note, 
to  do  so,  and  such  second  note  was,  before  its 
maturity,  transferred  to  plaintiff,  who  bad  no 
knowledge  of  any  contemplated  fraud  on  the 
part  of  the  payee.  BeUI  that,  there  being  no 
illegality  in  the  inception  of  the  note,  plaintiff 
was  entitled  to  recover,  though,  as  between  the 
original  parties,  such  note  could  not  be  enforced. 
—First  Nat.  Bank  v.  Getz  (Iowa)  04  N.  W. 
799;  Getz  v.  Equitable  Life  Assur.  Soc.  of  the 
United  States,  Id. 

£b]     (Mich.;    1S95.) 

Where  the  holder  of  a  note  agrees  to  sur- 
render it  on  the  execution  of  another  note  by  one 
of  the  makers,  with  sufficient  indorsement,  lie  is 
not  bound  to  notify  an  indorser  on  the  renewal 
note  that  it  was  a  renewal  note,  or  that  the  maker 
thereof  had  been  furnished  by  the  other  makers 
of  the  prior  note  with  funds  with  which  to  pay 
it,  or  that  such  maker  was  insolvent,  since  he 
may  presume  that  such  maker  disclosed  the  facts 
to  the  indorser  on  procuring  the  signature. — 
Cristy  v.  Campau  (Mich.)  65  N.  W.  12. 

§  52.    Note    of   infant — Disaffirmance. 

down:   1896.) 

Where  the  payee  of  a  note  takes  it  know- 
ing that  the  maker  is  a  minor,  and  the  minor, 
within  a  proper  time,  disaffirms  it,  and  returns 
the  consideration,  the  note  cannot  be  enforced 
against  him  by  a  bona  fide  purchaser  before  ma- 
-Dos  Moines  Ins.  Co.  v.  Mclntire  (Iowa) 
08  X.   W.  505. 

§   53.    Presumption  and  burden  of  proof. 

[a]     (Iowa;   1890.) 

The  presumption  that  a  note  was  not  ne- 
gotiated until  after  maturity,  arising  from  the 
fact  that  it  was  in  the  hands  of  an  agent  of  the 
payee  after  that  time,  is  overcome  by  the  direct 
testimony  of  the  holder  that  he  purchased  the 
same  before  maturity,  corroborated  by  the  tes- 
timony of  the  treasurer  of  the  payee. — Graff  v. 
Adams  (Iowa)  69  N.  W.  539. 

£bl     (Iowa;    1896.) 

The  burden  is  on  the  maker  of  a  note  to 
show  that  the  holder  thereof  is  not  a  bona  fide 
purchaser. — Graff  v.  Adams  (Iowa)  OH  N.  \V. 
539. 

[c]  (Iowa;    1S97.) 

Where  a  bank  sues  as  an  indorser  of  a 
note,  and  defendant  pleads  that  it  was  obtain- 
ed by  fraud,  the  burden  is  on  the  bank  to  show 
that  none  of  its  officers  had  notice. — Bennett 
State  Bank  v.  Schloesser  (Iowa)  70  N.  W.  705. 

[d]  (Minn.;    1896.) 

The  burden  is  on  the  indorsee  of  a  note 
obtained  from  the  maker  by  fraud  to  show  that 
he  took  the  note  in  good  faith  for  value  before 
maturity.— First  Xat.  Bank  of  Decorah  v.  Holan 
(Minn. i  65  X.  W.  952. 

03  Minn.  525. 
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lei     (Neb. |    ik!>.-..) 

Where,    in   an   action   on  a   note  fa 

only  defense  is  a   failure 
i,  the  burden  is  on  defendant  to 
overcome   the  presumption   thai    thi    aote    was 
'  before  due,   for  value,   in  thi 

ECelman  v.  Calhoun  I 

81  N.  \V.  615,   I  L57. 

HI    (Neb.i   is:>.-,.) 

1m  an  action  by  an  Indorsee  of  a  note 
against    the    maker,    where    defi  ndant 

in  i be  im  be  note,  the  but 

on  the  plaintiff  in  show  that  be  is  a  b 
i    for  valui  t  v.  Powell  (N 

N.  W.  B86,   13  Neb.   137. 

IbI    (Neb. i    i-:>7.) 

In  an   action  by  an   Indorsee  at     :    I    the 
i  note,  its  production,  dal; 

raises  a  presumption  of  a  1 a  fide  tran 

Nat  Bank  v.  McKibbin  (Neb.)  70  N. 
W.  38. 

[h]     IN.  1>.;    1S9C.) 

One  claiming  as  a  bona  fide  first  indorsee  of 
a  note  must  .show  that  the  note  was  in   fact  in- 
!  by  the  payee. — Vickery  v.  Burton  (N.  I).) 
69  N.  \V.  L93. 

UJ     (\.  1).:    1S9C.) 

.  Where  the  maker  proves  that  the  note  was 
procured  by  fraud,  the  burden  is  on  plaintiff  to 
show  that  he  is  a  bona  fide  purchaser. — Vickery 
v.  Burton  (N.  D.)  69  N.  W.  193. 

§   54.    Rights  of  bona  fide  purchasers. 

[a]  (Minn.)    1895.) 

Defendants  ind  irsed  a  negotiable  note, 
leaving  certain  blanks  to  be  filled  up,  and  left 
it  with  a  third  person  to  secure  other  indorse- 
ments, with  instructions  that  it  was  not  to  be 
negotiated  until  they  were  secured.  The  blanks 
were  filled  up  and  the  note  negotiated  in  viola- 
tion of  instructions.  Eel'!,  that  defendants  were 
liahle  to  one  who  purchased  for  value  without 
notice  and  before  maturity.— First  Nat  Bank 
v.  Compo-Board  Mamif'g  Co.  (Minn.)  63  N.  W. 
731. 

61  Minn.  274. 

[b]  (Minn.;    1S977) 

The  rights  of  a  bona  fide  holder  for  value 
of  a  bill  of  exchange  are  the  same  whether  he 
acquired  the  bill  before  or  after  its  acceptance. 
—In  re  Jacoby-Mickolas  Co.  (Minn.)  70  NT.  \V. 
10S5;  American  Trust  &  Savings  Bank  v. 
Gluck,  Id. 

§  55.  Lien. 

(Neb.;    1897.) 

The  indorsee  of  a  note,  taking  it  as  se- 
curity for  a  debt  due  him  by  the  payee,  in  good 
faith  and  before  maturity,  acquires  a  lien  there- 
on for  the  amount  of  his  debt. — Jones  v.  Wie- 
sen  (Neb.)  0!)  N.  W.  7u.'. 

§   56.    Fraud    in    inception     or    pro- 
curement of  instrument. 

[a]  (Iowa;    1S94.) 

Where  a  person  induces  another  to  sign 
a  paper  containing  no  writing,  and  which  is  to 
be  used  merely  as  a  means  of  identifying  the 
signer,  who  does  not  intend  to  execute  a  note 
or  contract  of  any  kind,  and  then  fills  out  the 
blanks  so  as  to  make  the  paper  a  note,  the  note 
will  be  void  even  in  the  hands  of  an  innocent 
holder.— First  Nat.  Bank  v.  Zeims  (Iowa)  01  N. 
W.  483. 

93  Iowa,  140. 

[b]  llowa:    1896.) 

A  party  who  is  ignorant  of  the  contents 
of  a  written  instrument,  from  inability  to  read, 
who  signs  it  without  intent  to  so  do,  and  is 
chargeable  with  no  negligence  in  not  ascertain- 
ing its  character,  is  not  bound  by  it,  in  the 
hands  of  a  bona  fide  purchaser. — Green  v.  Wil- 
kie  (Iowa)  60  N.  W.  1046. 


1<I     I  Ml  cb.  i    1805.) 

In  an  makei 

and    an 

n  1   thai   hi 
nature  was  pro 

such  mal  i  r,  v.  hen  .  en  in 

renews 
was  li  itiff  in  lb.- 

.   holly 

ientationa.— Cristy  v. 
<  Ian-pan  (Mich.)  65  N.  \V.  12. 


§  57. 


Effect  of  alteration. 


(Iomh;     IM).-,., 

In    an    action    on    a   note,    where    tin-    de 

were  that  it  was  procured  bj  fraud,  and 

fraudulently   altered   after   delivery 

bj   tin-  insertion  of  a  cla  ig  for  in- 

rror  to  charge  that    defendant 

ititled  to  a  verdict  though  both  de- 

ivere  proved,  if  plaintiff  n  a    an  innocent 

.  since,  in  the  absence  of  evidence  of  neg- 

part  of  defendant  or  autl 

from  him  to  insert  the  interest  clause,  such  a! 

teration,   if  made   without   his  knowledge,  ami 

after  delivery,  would  defeat  a  recovery  by  an 

ut  holder.— Derr  v.  Keougb  (Iowa)  05  N. 

\V.  339. 


X.    GUARANTY    AND    SURETYSHIP. 

See,  also,  "Principal  and  Surety." 

§   58.    Guaranty. 
[a]     i  Mich.;    1S96.) 

Where  the  holder  of  a  note  states  positive- 
id,  and  that  its  maker  i-  finan- 
cially responsible,  and  a  purcl  -  tin- 
note  in  reliance  on  the  statement,  and  the  note 
proves  worthless,  the  statement  is  a  verbal 
warrant}*,  on  which  the  purchaser  can  re 
without  prosecuting  the  collection  of  the  note. 
— Knauss  v.  Major  (Mich.)  09  N.  W. 

lb]     (Neb.:    1895.) 

An  indorsement  on  a  note  that,  "'for 
value  received,  we  hereby  guaranty  payment  of 
the  within  note  at  maturity,  or  any  time  there- 
after, waning  protest  and  notice  of  nonpay- 
ment" lnJd  an  indorsement  with  an  enlarged 
liability,  and  not  merely  a  guaranty. — Pollard  v. 
Huff  (Neb.)  c.3  N.  \V.  58. 
44  Neb.  892. 

lc]     (S.  D.;    1894.) 

In  an  action  on  a  note  against  the  guaran- 
tor thereof,  proof  of  execution  by  the  maker  need 
not  be  made,  as  a  guarantor  of  a  note  is  estopped 
from  denying  the  genuineness  of  the  signature  of 
the  maker. — Austin,  Tomlinson  &  Webster  Man- 
ufg  Co.  v.  Heiser  (S.  D.)  61  N.  W.  445. 
6  S.  D.  429. 

§'  59.    Suretyship. 

[a]  (Neb.;    1895.) 

In  an  action  on  a  note  by  the  payee 
against  two  makers,  one  answered  that  he  was 
only  surety  for  the  other;  that  he  was  induced 
to  sign  said  note  by  representations  of  plain- 
tiff that  he  had  been  requested  by  the  principal 
to  become  surety  for  him,  but  that  such  state- 
ment was  false,  and  made  for  the  purpose  of 
fraudulently  inducing  him  to  become  a  party 
to  said  note.  Held  to  state  a  defense.— Gist  v. 
Feitz,  01  N.  W.  021,  43  Neb.  238. 

[b]  (S.  n.;    1896.) 

Though  an  indorsement  of  a  note  contains 
the  word  "guaranty,"  the  indorsers  are  sure- 
ties if  they  make  the  contract  merely  to  give 
credit  to  the  maker  of  the  note,  and  not  for  any 
benefit  to  themselves,  and  as  sureties  they  may 
set  up  plaintiff's  failure  to  comply  with  their 
demand  that  he  proceed  against  the  maker  of 
the  note  and  the  pledge  securing  it— Bailey 
Loan  Co.  v.  Seward  (S.  D.)  69  N.  W.  58. 
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XI.   CHECKS. 

Conversion  of  checks,  see  "Trover  and  Conver- 
sion," §  6. 

Duty  of  bank  as  to  checks,  see  "Banks  and 
Banking,"  §  16.  . 

Effect  "i  check  as  assignment,  see  Assign- 
ment," §  10. 

§   60.    Indorsement. 

(Minn.;   1894.) 

A  check  is  within  the  purview  of  Gen. 
St.  18TS,  c.  73,  §  S9,  which  makes  possession  of 
a  note  or  bill  of  exchange  by  an  indorsee  prima 
facie  evidence  that  it  was  indorsed  by  the  per- 
son bv  whom  it  purports  to  be  indorsed. — Estes 
v.  Lovering  Shoe  Co.  (iMinn.)  61  N.  W.  674. 
59  Minn.  504. 

§  61.    liability  of  drawer. 

(Minn.;    1804.) 

One  who,  in  good  faith  and  for  value, 
takes  a  cheek  several  days  after  it  is  drawn, 
receives  it  without  being  subject  to  defenses  of 
which  he  had  no  notice.— Estes  v.  Lovering  Shoe 
Co.  (Minn.)  61  N.  W.  674. 
59  Minn.  504. 

§   62.    Negligence    and   delay   in   present- 
ing for  payment. 

[a]     (Neb.;    189.%.) 

The  indorser  of  an  ordinary  check  is  re- 
leased from  liability  thereon  where  the  indorsee 
might  have  presented  the  check  for  payment 
iviihin  2-1  hours,  hut  sent  tne  same  by  a  cir- 
cuitous route,  so  that  it  was  not  presented  until 
'■  davs.  when  pavmenl  was  refused.  55  N.  W. 
1064,  37  Neb.  500  (1893)  affirmed— First  Nat. 
Bank  v.  Miller,  62  N.  W.  195,  43  Neb.  791. 

[li]     (Wis.;    189G.) 

Where  a  check  drawn  by  defendants  on 
a  bank  in  a  foreign  city  arrived  at  plaintiff's 
post-office  address  on  the  19th  day  of  the  month, 
and  it  appeared  that,  if  said  check  had  been  for- 
warded for  collection  by  the  last  mail  on  the 
20th,  it  would  have  arrived  at  a  bank  for  col- 
lection on  the  morning  of  the  21st,  and  that  the 
drawee  bank  suspended  at  3  p.  m.  on  the  22d, 
hut  there  was  no  evidence  to  show  when  the 
hours  of  business  closed  in  said  city,  plaintiff 
was  not  liable  for  negligence  in  failing  to  have 
the  cheek  presented  for  payment  before  the 
bank  suspended.— Lloyd  v.  Osborne  (Wis.)  65 
N.  W.  859. 

92  Wis.  93. 

[c]     (Wis.;    1896.) 

Where  a  letter  containing  a  check  drawn 
on  a  bank  in  a  foreign  city  was  sent  to  the 
plaintiff's  former  post-office  address,  and  was 
sent  from  there,  without  unnecessary  delay,  to 
the  place  where  he  had  removed,  but  said  bank 
had  suspended  before  the  letter  was  received. 
plaintiff  was  not  chargeable  with  negligence  in 
failing  to  receive  and  forward  the  check. — Lloyd 
v.  Osborne  (Wis.)  65  N.  W.  859. 

92  Wis.  93. 

Id]     (Wis.;    1896.) 

The  payee  of  a  check  must  present  the 
same  for  payment  within  a  reasonable  time,  in 
order  to  preserve  his  right  of  recourse  on  the 
drawer  in  case  of  nonpayment  by  the  drawee. 
—Grange  v.  Reigh  (Wis.)  67  N.  W.  1130. 

93  Wis.  552. 

re]     (Wis.;    1896.) 

Where  the  payee  of  a  check  resides  and 
receives  the  check  at  the  place  where  the  bank 
is  located,  a  reasonable  time  for  presentation 
to  the  drawee  reaches,  at  the  latest,  only  to  the 
close  of  banking  hours  on  the  succeeding  day, 
excluding  Sundays  and  holidays. — Grange  v. 
Reigh  (Wis.)  67  N.  W.  1130. 

93  Wis.  552. 

4  N.W.DIG.— 45 


XII.    DEMAND,  NOTICE,  AND  PRO- 
TEST. 

§  63.   Presentment  and  demand  for  pay- 
ment. 

[a]   (1896)     -Mere  insolvency  of  the  maker  of  a 
note   will   not  excuse  presentment  and   demand 
of  payment. 
—Leonard  v.  Olson  (Iowa)  68  N.  W.  077; 
Reinke  v.  Wright  (Wis.)  67  N.  W.  737,  93 
Wis.  368. 

lb]     (Iowa;    1896.) 

A  demand  for  payment  of  a  demand  note, 
nade  nearly  10  years  after  its  date,  is  not  with- 
in a  reasonable  time,  to  charge  an  indorser 
thereon.— Leonard  v.  Olson  (Iowa)  68  N.  W. 
077. 

[c]  (Iowa;    1S96.) 

Where  the  makers  of  a  demand  note  remove 
from  the  state  where  it  was  executed  and  made 
payable  within  a  short  time  after  its  execution, 
and  remain  away,  and  the  note,  though  payable 
at  a  towu  named,  is  not  payable  at  any  desig- 
nated place  therein,  demand  of  payment  is  ex- 
cused as  to  an  indorser. — Leonard  v.  Olson 
(Iowa)  68  N.  W.  677. 

[d]  (Micb.;    1895.) 

No  specific  demand  was  necessary  before 
suit  on  a  note  in  the  form  of  a  certificate  of 
deposit.— Beardsley  v.  Webber  (Mich.)  62  N.  W. 
173. 

104  Mich.  88. 

[e]  (Minn.;    1897.) 

To  hold  the  indorser  of  a  time  certificate  of 
deposit,  it  must  be  presented  on  the  last  day 
of  grace.— Towle  v.  Starz  (Minn.)  69  N.  W. 
1098. 

[f]  (Minn.;    1897.) 

A  certificate  of  deposit  payable  on  its  sur- 
render properly  indorsed,  reciting  that  the  money 
is  "to  be  left  six  months,"  and  shall  draw  no 
interest  alter  "maturity,"  is  a  time  certificate, 
and,  as  between  the  holder  and  indorser,  ma- 
tures six  months  from  its  date.  Buck,  J.,  dis- 
senting.—Towle  v.  Starz  (Minn.)  69  N.  W.  1098. 

IB]     (Wis.;    1896.) 

Where  the  maker  of  a  note,  prior  to  its 
maturity,  abandons  his  place  of  business,  if  he 
has  a  residence  in  the  place  which  is  known,  or 
may  be  with  reasonable  diligence  ascertained, 
a  presentment  and  demand  at  the  old  place  of 
business  is  insufficient.— Reinke  v.  Wright 
(Wis.)  67  N.  W.  737. 
93  Wis.  3G8. 

§   64.    Notice   of  nonpayment, 
[a]     (Iowa;    1S96.) 

It  is  the  duty  of  the  holder  of  a  demand 
note,  who  is  unable  to  make  a  demand,  to  give 
notice  to  an  indorser  within  a  reasonable  time  of 
such  fact,  and  of  the  fact  of  nonpayment. — Leon- 
ard v.  Olson  (Iowa)  68  N.  W.  677. 

lb]     (N.  D.;    1896.) 

Any  agent  or  subagent  holding  paper  for  col- 
lection may  give  notice  of  dishonor,  in  view  of 
Comp.  Laws,  §  4500,  declaring  that  notice  may 
be  given  by  a  "holder"  of  the  paper,  and  of  sec- 
tion 4506,  which  shows  that  the  word  "holder" 
is  not  used  synonymously  with  "owner." — Ashe  v. 
Beasley  (N.  D.)  69  N.  W.  1S8. 

§  65.   Delay  in  serving. 

[a]     (Iowa;    1S94.) 

The  failure  of  the  indorsee  of  a  draft 
to  notify  the  notary  of  the  address  of  his  in- 
dorser, and  of  the  notary  to  make  inquiries  in 
regard  thereto  of  the  drawee  or  others,  in  con- 
sequence of  which  the  notices  of  protest  are 
first  sent  to  the  indorsee,  thereby  causing  an 
unnecessary  delay  of  two  days  in  serving  notice 
of  protest  on  the  indorser,  releases  the  indorser 
from  liability.— First  Nat.  Bank  v.  Farneman 
(Iowa)  01  N.  W.  424. 
93  Iowa,  161. 
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IM    flotvaj    i>-;>i.) 

I,..  ed  to  11  t'.v 

defend  ■  lection,  ond 

V  ,   ni   turn,  sent   i(   to   bank  <  '•■   for  colli  •■« i- .n 
The  Dotici     of  protest   were  sent   to  bank  V., 
t..  plaintiff,  who.  In 

the  same  to  defendant,  he  |   after 

i   i.     Phe  indorsi  nt     of  bank  V.  a  ad  of 

■ ;    ..i  ei  e  era  ed.    Held,  that   the  qt 

of  protest    had  been  given  de 

ii  n,  dne  time  must  be  determined  on  the 

infill  was  I  indorser.    • 

\ai.  Bank  v.  Ifarneman  (Iowa)  01  N.  W. 

424. 

96  Cowa,  L61, 


66.    Waiver    of    presentment, 
notice,  etc. 


protest, 


[a]  f  Iowa  |    1894.) 

A    waiver,   on   the   part  of  makers,   in- 
dorsers,  and   guarantors,  of  presentation,  pro- 
id    i       ae  of  nonpayment,   contained   in 

the  body  of  a  note,  ii    I a  I  he  payee  in 

he    Indor         the   note.— Philips    v.    Dippo 
(Iowa)  61   N.   \V.  216. 
93  Iowa.  35. 

[b]  flowa;    IS").-,.) 

Where  a  note  provided  that  the  indorsers 
waived  pri  .  notice  of  nonpayment,  and 

due  diligence,  the  indorsement  thereof  by  the 
payee  made  him  liable  absolutely. — Iowa  Valley 
State  Bank  v.  Sigstad  (Iowa)  65  N.  W.  407. 

[c]  (Wis.:    1896.) 

Where  the  payee  of  a  note,  after  default, 
sells  property  under  a  mortgage  given  to  him 
to  secure  indorsers,  and  with  consent  of  the  in- 
dorsers applies  the  proceeds  on  the  note,  such 
Application  does  not,  as  a  payment  by  the  in- 
dorsers, operate  as  a  waiver  by  1  horn  of  pre- 
sentment and  demand  on  the  maker. — Reinke 
v.  Wright  (Wis.)  67  N.  W.  737. 
93  Wis.  368. 

§   67.    Evidence. 

[a]  (Mich.;    189(5.) 

In  an  action  on  a  note,  the  cashier  of  the 
G.  bank  testified  that  it  was  the  custom  among 
the  banks  in  the  city  te  send  messengers  once  a 
day  to  one  of  the  banks  to  adjust  accounts;  that 
it  was  the  duty  of  each  messenger,  on  receiving 
claims  against  the  bank  represented  by  him,  to 
take  the  same  to  such  bank  to  be  passed  on  by 
the  cashier'  that,  or,  th?  day  the  note  in  suit 
matured,  it  was  delivered  lo  the  messenger  of  the 
I.  bank,  at  which  ir  was  payable;  that  the  clear- 
ance books  of  both  banks  showed  a  balance  that 
day  of  $510  in  favor  of  the  C.  bank,  but  that 
$100  (the  amount  of  said  note)  was  rejected  by 
the  I.  bank,  and  a  check  for  $410  given  by  it  to 
the  C.  bank  to  adjust  the  accounts:  and  that 
witness,  as  notary  public,  made  certificate  of 
protest.  Held  sufficient  to  warrant  a  finding  of 
due  presentment,  demand,  and  dishonor. — Mar- 
tin v.  Smith  (Mich.)  66  N.  W.  61. 

[b]  (Mich.;    1^96.) 

Trie  testimony  of  a  notary  who  had  made 
certificate  of  protest  of  a  note  for  nonpayment 
that  he  did  no*  remember  mailing  notice  to  the 
indorser,  but  testified  that  he  did  so  because  of 
bis  habit  of  mailing  notices  when  he  made  cer- 
tificate of  protest,  is  sufficient  to  justify  a  find- 
ing that  notice  of  dishonor  was  sent  to  the  in- 
dorser.—Martin   v.   Smith   (Mich.)  66  N.  W.  61. 

[c]  (Minn.;    1895.) 

The  probative  force  of  a  notary's  certifi- 
cate that  he  mailed  to  an  indorser  of  a  note  no- 
tice of  nonpayment  is  not  overcome  by  evidence 
that  the  notice  was  not  received. — Roberts  v. 
Wold  (Minn.)  63  N.  W.  739. 
61  Minn.  291. 

[d]  <N.  D.;    189(i.) 

The  certificate  of  protest  of  a  notary  public 
is  prima  facie  evidence  of  presentment,  demand, 
and  dishonor  therein  set  forth,  as   well   in  a   case 
of  an  inland  bill  or  note  as  in  a  case  of  a   I 
bill,  in  view  of  Comp.  Laws,  S§  49'J,  501,  requir- 


ing  the   notary   to  give   notice  of  proti 
I  thereof,  which 

jeetion  50i  !  "full  fair 

credit"    shall    be-   given    all    protestations    of    uota- 

.   (N.  1>.)  '.'.i  N.  W. 
L88. 
[el     <N.  1>.|    1890.) 

When  a   DOte  at  a  bank,  a  si 

inent  In  the  certificate  of  protest  that  11 

,   at   the  pi  i  nment,  and   payment 

tided,   is  sufficient   evidence  of  a  legal  de 

maud,  without  a  further  statement  to  whom  it 

ted  for  payment.— Ashe  V.  Bcaslcy  (N. 

9  N.  W.  i 


XIII.    PAYMENT. 

Certainty  as  to  Bum  payable,  effect  on  negotiabil- 
ity,   See    a  elr.      ,'.   '.I     1  U . 

as  to  time  of  payment,  effect  on  negotiabil 

ity,  see  ante,  §  13. 
Notes  payable  in  installments,  negotiability,  see 

ante,  §  14. 

§  68.   What  constitutes. 
In]     (Iovrai    isa.i.i 

Where  the  books  of  a  bank  show  the 

payment  of of  several  notes,  and  defei 

Keeps  no  books,  ami  cannot  state  when  or  under 
wdiat  circumstances  he  paid  the  note,  a  judg- 
ment for  plaintiff  will  not  be  disturbed  though 
the  note  is  found  in  the  possession  of  the  maker. 
—Bank  of  Milo  v.  Vert*  (Iowa)  65  N.  \V.  318. 

[b]     (Neb.;    1895.) 

Payment   ol    money  on  a  note  at  a  bank 

where  it  is  payable  is  not  a  payment  of  the  note 

note    is    not    at    the    bank,    and    is    not 

first  Nat.  Bank  v.  Chilson  (Neb.)  6:; 

N.  \V.  362. 

45  Xeb.  257. 

§'  69.    By  -whom  made. 

(Mleh.;    1895.) 

Whire  the  payee  of  a  draft,  before  it 
is  accepted,  and  before  notice  of  dishonor,  in- 
dorses on  it,  above  his  signature,  "Received 
payment."  such  indorsement  raises  no  presump- 
tion of  payment  by  the  drawer  or  acceptor. — 
First  Nat. 'Bank  v.  Union  Cent.  Life  Ins.  Co. 
(Mich.)  65  N.  W.  759. 

§  70.   Who  entitled  to  payment. 

[a]  (Iowa;    1895.) 

When  a  firm  in  which  the  payee  of  a 
note  is  a  member,  by  his  authority,  accepts  in 
payment  an  order  on  the  firm  from  a  party  to 
which  it  is  or  expects  to  be  indebted,  an  as- 
signee of  the  note  after  such  acceptance,  and 
after  the  maturity  of  the  note,  cannot  maintain 
an  action  on  it. — Fidelity  Loan  &  Trust  Co.  v. 
Hogan  (Iowa)  62  N.  W.  740. 

[b]  (Neb.;    1895.) 

The  maker  of  a  note,  in  order  to  avail 
himself  of  the  defense  of  payment  before  ma- 
turity, must  show  that  the  indorsee  had  prior 
notice  of  the  payment. — Yenuey  v.  Central  City 
Bank  (Neb.)  62  N.  \. .  872. 
44  Neb.  402. 

§  71.    Time  of  maturity. 
(Minn.;    1895.) 

Under  Civ.  Code  Dak.  T.  s  4492,  which 
declared  that  a  note  without  grace  falling  due 
on  a  legal  holiday  was  not  payable  until  the 
day  following,  a  note  payable  on  Sunday,  but 
entitled  to  grace,  became  due  on  the  following 
Wednesday.— Roberts  v.  Wold  (Minn.)  63  N. 
W.  739 

61  Minn.  291. 

§  72.   Effect  of  renewal  note. 

(Mich.:    1894.) 

Where  a  bank  loans  money  to  a  firm, 
and    takes    the   firm    note    therefor,    and,    after 
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the  creation  of  a  now  firm,  composed  of  the 
sumo  members  and  another,  accepts  its  notes 
in  renewal,  with  knowledge  that  one  of  its 
i  is.  who  was  a  member  of  the  old  firm, 
has  retired,  the  renewal  operates  as  a  payment 
of  the  old  note,  precluding  the  bank  from  re- 
course against  the  property  of  such  retired 
r.  -Childs  v.  Pellett  (Mich.)  61  N.  W.  51. 
102  Mich.  558. 

§  73.   Extension. 

[a]  (Minn.;    1896.) 

The  payment  and  reception  of  interest 
in  advance  on"  a  past-due  note  by  the  act  and 
assent  of  the  holder  and  maker  thereof   consti- 
tute,   in    the   absence   of   any   contrary   under- 
tig  or  agreement,  an  implied   contract  to 
extend   the  time  of  payment  for  the  period  for 
b  the  interest  is  paid  in  advance.— St.  Paul 
Trust  Co.  v.  Driscoll  (Minn.)  67  N.  W.  350. 
64  Minn.  439. 

[b]  (Neb.;  1895.)  . 
Evidence  that  notes  deposited  as  col- 
lateral security  for  the  payment  of  other  notes 
were  renewed  from  time  to  time,  interest  there- 
on collected  in  advance,  and  the  time  of  pay- 
ment extended,  will  not  of  itself  support  a 
finding  that  the  holder  of  the  original  notes  ex- 
truded the  time  of  payment  of  the  latter. — 
Benton  v.  German-American  Nat.  Bank  (Neb.) 
64  N.  W.  227,  45  Neb.  850. 

[e]     (N.  D.;    1896.) 

The  evidence  showed  that  the  holders  of 
notes  were  pressing  for  payment,  and  that  the 
maker  was  unable  to  pay  them:  that  new  notes 
were  then  given  by  the  maker,  secured  by 
mortgage,  apparently  as  collateral  to  the  old 
otes;  that  the  latter  were  not  taken  up,  but 
that  no  attempt  was  made  to  enforce  pay- 
ment of  them  until  after  maturity  of  the  new 
notes.  Held,  that  the  presumption  is  that 
there  was  an  extension  of  time  for  payment  of 
the  old  notes,  which  was  a  sufficient  considera- 
tion to  support  the  new  notes  and  mortgage. — 
First  Nat.  Bank  v.  Lamont  (N.  D.)  67  N.  W. 
145. 

5  N.  D.  393. 

[d]     (S.  D.;   1S96.) 

Under  Comp.  Laws,  §  3538,  subd.  2,  pro- 
viding that  a  written  instrument  is  presump- 
tive evidence  of  a  consideration,  a  writing,  "Ex- 
tended to  Dec.  1,  1S91,"  placed  by  the  payee 
.,n  a  note,  pursuant  to  an  agreement  with  the 
r  bo  extend  the  time  of  payment,  is  a 
written  extension,  and  is  presumptive  evidence 
a  consideration.— Corbett  v.  Clough  (S.  D.) 
i  5  X.  W.  1074. 

§  74.    Presumption  of  nonpayment. 

(Iowa:   1894.) 

Plaintiff,  in  a  suit  to  foreclose  a  mortgage 

ring  two  notes, — one  for  $233,  due  Septem- 

ber  7,   1887,  and  the  other  for  $167,  due  May 

7.    1868, — relied   on   his   possession   of   the   two 

to  show  nonpayment.    Defendants  introduced  a 

from  plaintiff  to  the  maker  of  the  notes, 

May  14,  188S,  in  which  plaintiff  had  said, 

lie  last  note  I  have  of  yours,  for  $167,  was 

due  May  7.   1888,"   and  asked   that  it   be  paid. 

A  credit  of  $100  was  indorsed  on  this  note,  as 

of  the  date  of  May   22,   1888.    Held,   that   the 

umption  of  nonpayment  of  the  $233   note, 

arising   from    plaintiff's    possession    of    it.    was 

iime. — Coe  v.  Anderson  (Iowa)  61  N.  W. 

177. 

92  Iowa,  515. 


XIV.    ACTIONS. 

Against  guarantor,  see  ante,  §  58. 

Evidence  as  to  demand,  notice  and  protest,  see 

ante,  §  67. 
Parol  evidence  to  vary  indorsement,  see  ante, 

§  34. 
Presumption  and   burden  of  proof  as  to  good 

faith  of  transfer,  see  ante,  §  53. 


§  75.    When  cause  of   action  arises. 

How;!;     189<j.) 

Where  the  whole  amount  of  the  principal 
and  interest  becomes  due  by  the  express  terms 
of  the  note  and  mortgage  on  default  in  payment 
of  interest,  neither  demand  nor  notice  of  elec- 
tion is  necessary  as  a  condition  precedent  to  a 
righl  of  action. — Jurgensen  v.  Carlsen  (Iowa)  66 
N.  W.  877. 

§  76.    Who  may   sue   or  defend. 

[a]     (Iowa;   1S95.) 

Defendants  H.  and  S.  executed  a  note  to 
a  bank.  Thereafter  defendant  H.,  who  was  in 
partnership  with  plaintiff,  paid  part  of  the  note 
with  partnership  hinds.  Plaintiff  did  not  know 
at  the  time  that  partnership  funds  wore  applied 
on  the  note,  but  afterwards  plaintiff  ami  IT.  gave 
their  joint  note  to  the  bank  for  the  balance  due 
on  the  first  note,  which  was  marked  "Paid"  by 
the  bank,  and  plaintiff  obtained  possession  there- 
of with  the  understanding  that  he  was  to  keep 
it  until  H.  paid  plaintiff  what  he  owed  on  it. 
Plaintiff  did  not  demand  payment  from  defend- 
ants until  more  than  four  years  afterwards.  De- 
fendant S.  did  not  know  the  circumstance  un- 
der which  the  note  was  taken  up  until  demand 
was  made  on  him,  shortly  prior  to  the  commence- 
ment of  an  action  by  plaintiff  upon  the  note  ex- 
ecuted by  defendants  to  the  bank.  TJtld.  that 
plaintiff  could  not  maintain  the  action. — Ken- 
nedy v.  Hensley  (Iowa)  63  N.  W.  343. 

£b]     (Mich.;    1897.) 

Where  the  indorsee  of  a  note  sues,  the  rep- 
resentative of  the  estate  of  the  payee  may  take 
upon  himself  the  defense  of  the  suit  tit  the 
trial.— Coon  v.  Dennis  (Mich.)  69  N.  W.  666. 

[c]     (Minn.;   189G.) 

The  payee  of  a  note  may  sue  thereon, 
though  the  consideration  paid  belonged  to  an- 
other, for  whose  benefit  the  note  was  taken. — 
Cooper  v.  Hayward  (Minn.)  69  N.  W.  638. 

§   77.    Premature  action. 
(Midi.;    iS95.) 

An  action  commenced  on  a  note  on  the 
last  day  of  grace  is  prematurely  brought. — 
Wiesinger  v.  First  Nat.  Bank  (Mich.)  64  N.  W. 
59. 

§  78.   Defenses. 

[a]  (Iowa;   1896.) 

The  provisions  of  Code.  §  2.>46.  that  the 
assignment  of  a  thing  in  action  shall  be  without 
prejudice  to  any  counterclaim  or  defense  exist- 
ing in  favor  of  defendant,  and  against  the  as- 
signor, before  notice  of  the  assignment,  do  not 
apply  to  the  indorsement  of  an  accepted  draft 
before  maturity,  nor  permit  the  acceptor  to  plead 
as  a  defense  to  the  draft  in  the  hands  of  the  in- 
dorsee a  claim  against  the  drawer,  who  is  not  an 
assignor  within  the  statute. — Jack  v.  Hosmer 
(Iowa)  65  N.  W.  1009. 

[b]  (MicU.;    1896.) 

Where  plaintiff,  in  an  action  on  a  note, 
undertook,  but  failed,  to  establish  that  it  pur- 
chased the  note  before  maturity  in  good  faith, 
proof  of  fraud  by  the  payee  in  procuring  the 
note  is  a  complete  defense,  unless  plaintiff 
shows  a  bona  fide  purchase. — Drovers'  Nat. 
Bank  v.  Blue  (Mich.)  67  N.  W.  1105. 

[c]  (Mich.;    1897.) 

As  a  defense  to  an  action  against  the  rep- 
resentative of  the  payee's  estate,  defendant  may 
show  that  the  indorsement  of  the  note  was  pro- 
cured by  the  undue  influence  of  the  indorsee 
over  the  payee,  and  that  the  note  belongs  to  the 
payee's  estate.— Coon  v.  Dennis  (Mich.)  69  N. 
W.  666. 

[d]  (Minn.;    1894.) 

One  who.  after  signing  what  he  supposed 
to  be  a  contract,  learned  that  it  was  a  negotiable 
note,  and  then  assisted  the  payee  in  obtaining 
additional  signatures  thereto,  cannot,  in  an  ac- 
tion thereon  by  an  innocent  purchaser,  set  np  in 
defense  the  fraud  in  procuring  his  signature.— 
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Yello        I  County  Bank  v.  Wiger  (Minn.) 

61  N.  W 

59  Minn 

[e]     (Neb.i    i-        • 

In  .i  nn  a  promissory   note   bj 

an  alleged  thereof,  a  di  ni  il  of  the  in- 

dorsement and  of   plaintiff'  i    oi  p    is    a 

k I    defen  Central    City    Bank   v.  Bice 

(Neb.)  63  N.  W.  60. 
ii   sTeb. 

If]      l\.-li.:     ISII.-.I 

It    was    no   defense   to   nn    action   on   a 
,  i  er  thei  i  of,  thai   the  note 
was  not   to  be  delivered  until  certain   persona 
i  ;  ureties,  which  they  failed 

and  thai  the  paj  ee  had  notice  thereof.  Brum- 
back  v.  German  Nat.  Hank  (Nub.)  63  N.  W. 
198,  46  Neb.  540. 

Is]     (S.  1).:    1895.) 

In  an  action  on  a  note  by  the 
against  the  maker,  it  wa  id  ensi  tl 
note  was  executed  on  condition  that  it  should 
nut  be  deemed  a  note  or  considered  as  delivered 
until  it  was  also  executed  bj  a  third  party,  and 
that  such  party  never  executed  the  same. — Mc- 
Oormick  Harvesting  Mach.  Co.  v.  Faulkner 
(S.  D.)  64  N.  W.  163. 

[Ill     (Wis.:    IMin.l 

In  an  action  against  a  married  woman  on 
a  note,  it  appeared  that  defendant  had  empow- 
ered her  husband  to  make  and  indorse  paper  in 
her  behalf.  He  had  discounted  her  note  for  a 
loan  to  liim  at  plaintiff  bank,  and  had  pledged, 
as  collateral,  notes  which  he  had  forged.  The 
note  surd  on  was  a  renewal  of  the  note  discount- 
ed, which  had  been  returned,  and  was  executed 
by  defendant  under  threats  of  a  criminal  pi 
tion  against  her  husband.  Held,  that  she  could 
not  maintain  her  defense  without  returning  to 
plaintiff  the  note  which  it  had  returned.— City 
Nat.  Bank  v.  Kusworm,  01  N.  W.  S43,  91  Wis. 
106. 

§  79.   Pleading— Petition  or  complaint. 

£a]     (Minn.;    1895.) 

Tn  an  action  on  a  note  payable  to  a  third 
j. arty,  the  mere  allegation  that  "plaintiff  is  now 
the  owner  and  holder  thereof    is  not  a  sufficient 

allegati f  title.— Topping  v.  Clay  (Minn.)  63 

N.  W.  1038. 

62  Minn.  3. 

lb]      (Minn.:    1S0.1.) 

A  complaint  in  an  action  on  a  note  al- 
leged that  the  payee  delivered  the  note  for  col- 
lection to  a  bank  which  sent  it  to  plaintiff,  who 
caused  the  same  to  be  protested:  that  the  payee 
claimed  the  protest  to  be  invalid,  and  insisted 
that  the  hank  pay  the  note,  and  that  the  bank, 
believing  itself  liable,  required  plaintiff  to  pay 
the  same;  and  that  on  such  payment  the  bank, 
as  agent  for  the  nayee,  delivered  the  note  to 
plaintiff,— and  prayed  that  plaintiff  be  subro- 
gated to  the  lights  of  the  payee.  EM,  that 
the  absence  of  an  averment  that  the  bank  was 
authorized  to  deliver  the  note  to  plaintiff  on  pay- 
ment, or  that  the  payee  received  the  money  paid, 
or  ratified  the  transaction,  rendered  the  com- 
plaint insufficient  on  demurrer.— Marine  Nat. 
Bank  v.  Humphreys  (Minn.)  64  N.  W.  148. 
62  Minn.  141. 

lc]      (Minn.:    1S96.) 

An  allegation  that,  in  writing,  and  prior 
to  the  commencement  of  the  action,  the  note 
sued  on  had  been  duly  assigned  and  transferred 
to  the  plaintiff,  and  that  he  has  ever  since  been 
the  holder  thereof,  is  a  sufficient  allegation  that 
it  has  been  assigned  and  transferred  by  the 
pavee  named  therein. — Topping  v.  Clay  (Minn.) 
68  N.  W.  34. 

£dj      (Minn.:    1S9«.) 

In  a  complaint  in  an  action  brought  upon 
a  promissory  note,  wherein  it  is  alleged  that  de- 
fendant made,  executed,  and  delivered  the  note 
in  question,  whereby  he  promised  to  pay  a  speci- 
fied sum  of  money  to  a  certain  payee  therein 


named,  it  Is  nnnei  allege  that  the  note 

1 1 v.  red  to  i  !  pa  •  1  opping  v.  Clay 
(Minn.)  68  V  W    84. 

lej      (V.  !>.:     L89<     I 

A  ■    mplain note  which  shows  that  the 

r  paj  ing  the  note  ho 

that  ili«'  ra thereon  hi 

ng  to  show  that  the  de- 
fendant 

Van  Dyke  v.  Doherty  t.N.  D.)  09  N.  W. 

§  80.   Plea,  answer,  and  affidavit  of 

defense, 
tn]     (Mich. i   1MI.-..I 

Undei   Oir.  Ct  Bnle  79.  in  an  action  on 
a  draft  against  a  drawer  and  indorsers,  a 
of  the  general   i  ely,  admits  the   gen- 

38  of  the  signatures  of  the  indorsers,  in 
i  ience  of  ai  it   denying   the 

Lobdell  v.  Bank  (1876)  33  Mich.    108,  Col 
—First  Nat.  Bank  v.  Union  Cent.  Life  Ins.  Co., 
65  N.  W.  759. 

[b]  (Neb.;     IStlO.l 

Want  ot  consideration  in  an  action  on  a 
promissory    nolo    is    new    matter,    whicl 

specially  pleaded,  and  is  not  available  as  a  de- 
fense under  a  general  denial. — Sharpless  v.  < 
(Neb.)  66  X.  W.  285. 
47  Neb.  146. 

[c]  (Neb.:    1890.) 

In  pleading  fraud  in  an  action  on  a  note, 
it  is  necessary  to  se!  out  the  facts  relied  upon 
for  relief.— Crosby  v.  Ititchey  (Neb.)  00  N.  W. 
1005. 

47  Neb.  924. 
td]     (Nob.:    1S!>7.) 

An  answer  by  the  maker  of  a  note  in  an 
action  by  the  indorsee,  alleging  that  defendant 

ired   to   the   payee   who   held   the   noti 
laterals  which  have  been  rendered  worthli 
the  payee's  failure  to  collect  them  at  maturity, 
and  that  defendant  has   been  dan  ..    the 

payee's  negligence  "to  carry  out  its  contract  in 
the  collection  of"  the  collaterals,  but  which  does 
not  plead  any  such  contract,  nor  allegi 
the  payee  owned  the  notes  when  the  collaterals 
were  delivered,  states  no  defense. — First  Nat. 
Bank  v.  McKibbin  (Neb.)  70  N.  \V.  38. 
[e]     (S.  D.:    1SJS7.1 

An  answer  which  alleges  that  plaintiff  payee 
is  not  the  owner  and  holder  of  the  note  sued  on 
presents  a  material  issue,  and  hence  is  not  frivo- 
lous.— Northwestern  Cordage  Co.  v.  Galbraith 
(S.  D.)  70  N.  W.  1048. 

§   81.    Pleading  and  proof. 

[a]  i Iowa:   1895.) 

Where  defendant  in  an  action  on  a  due- 
hill  answered  that  it  was  agreed  that  he  was 
not  to  pay  the  amount  thereof  unless  '  | 
cured  a  loan  for  plaintiff  from  an  insurance 
company,  and  that  he  did  not  procure  the  loan, 
it  was  error  to  permit  a  recovery,  in  the  ab- 
sence of  a  reply,  by  showing  that,  though  the 
loan  was  not  procured,  by  reason  of  plain- 
tiff's failure  to  remove  incumbrances,  the  mort- 
gage executed  by  plaintiff,  to  be  used  in  pro- 
curing the  loan,  was  held  by  the  insurance  com- 
panv  and  by  defendant  as  binding  on  plaintiff. 
—Smith  v.  Griswold  (Iowa)  64  N.  W.  024. 

[b]  (Minn.:    1895.) 

Where  the  complaint  declared  on  a  sepa- 
rate promissory  note,  and  the  proof  showed  a 
several  promissory  note  of  defendant  and  an- 
other, in  the  absence  of  evidence  that  defendant 
was  misled,  the  variance  was  not  material.— 
Nichols  &  Shepard  Co.  v.  Dedrick  (Minn.)  03  N. 
W.  1110. 

61  Minn.  513. 

[c]  (Minn.;    lSf>".) 

Under  a  complaint,  in  an  action  on  a  note 
payable  to  order  by  an  indorsee  thereof,  alleging 
as  to  the  transfer  merely  that  the  note  was 
"sold,  assigned,  and  delivered"  to  plaintiff,  the 
indorsement  was  admissible  to  prove  the  trans- 


1417    (§  81) 
to_RedRivexVaUeymv.Co.y.Cole(MinnO 

64  N.W.  114ft 

62  Mum.  457. 

" ,I,r«h-«n   a  promissory ^  t- 

«'p^^-Di-rDea^W)  67  N.  W. 
T83'   48  Neb.  803. 
§  82.   Evidence. 

alleged  to  be  due  ona^c^  o  togtojea 
mortgage  on  land  g>™\ t°  5 !:nd\h0ir  daughter 
d;,iTa,  Crwlen  defenfante  sold  plaintiff  a 
testified  that,  w  ^n  °e^"rtgage  to  secure  past- 
horse,  on  which  ^sa  mortgage  -  m 

notes  secured  on  the :  Horse  "^  t  th  sale 
first.  A  person  who  was  present  at  ^^ 
ai.J  was  to  b'^^71'1.0' n  was  satisfied  by  de- 
stood  the  mortgage  thcieon  was  Another 

£endant?;   filed  lhat  defendants  told  him  they 
person  testified  tliatueie  mortgage 

wished  to  sell   the ^ horse  to  p  y     being  fl 

thereon.     Held  tnat,  int  d  their 

fendants  to  prove  tbe  n°tew  as  Pam    '        them 

testimony  being  tinreasonal ^^  decree ■  d^_ 

N.  W.  86 
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Ifl    oTan  issuer's  to  the  time  of  execution 
of  a  noTaVoTe'r  note    to ;«-f« 
the  first   was  used   as  soon   as   exec         . 
which  was  stamped     P£id     on  a 

WaS  »K  '  state  his  conclusion  that  such 
was  allowed  to  state  ™£>  indicated  by  the 
note  was  pan!  ^  the  time  since  the  court 
stamp  was  not  reversal    error  f _  ^ 

SSS   .ed^te^tgf-Hanish     v.     Kennedy 
|  (Mich.)  64  N.  W.  4o'J. 

ISl    fn^aTactioTon  a  contract  for  the  pay- 

(Minn.)  65  N.  \V.   <2o. 
63  Minn.  400. 

SSS?  Tm^  e/iav^U    v.    Cross 
(Minn.)  67  N.  W.  114 «. 

U]    ineaii   aSS  on  a   note  against  an  £ 
dorser  who  defended,  on  the  ground  of  lor^er* 

handwriting  of  any  one—  Stratton  v.  rsye  t« 
63  N.  W.  928. 

45  Neb.  619. 


lbl    InTepleviffor  property   taken  under  a 

been    engaged    in   a   joint  enterP n» e,  £rQ 

agreement  that  ™e  note  buo  thnt  lt 

s^S^ir3" Co- v- Tee- 

pie  (Iowa)  6(   N.  W.  ^o. 

v  olation  of  law,  ana  sei uy »   Bttachment,  and 

the  wrongful  stung  £rf^»  ^^,  t0 
for  money   paid  to  piaini a mo       i  ,     d 

^ttU  Pltded  a°sf  coiu;terdafms.P  W, 
nied  the  facts  P'e.iueu  .»=  n«i;ea  on  cross-ex- 
that  a  .defendant  could  not  be  aske  l  o  ^ 

animation  why  he  did  not ^emana 

but  v.  Bagley  (Iowa)  68  N.  W.  oso. 

Id]    Otowa;  189T.)  indorsee, 

wherl^lFenSVeadt  ^™  «£ 
oe-^^t^S^^jUh^m. 

!!KffiK  Scluoesser  (Iowa) 
70  N.  W.  705. 
lel    ^'noJeVlI'delivered  by  the  payee  to  the 

indebtedness.— Liesemer  v.  Buig  (Mien.)  do 
W.  999. 


li\vhenl,therf  is'^no  other  disputed  question 
the    signatures    of    defendants    are   sufficiently 

mmmmm 

|  83.   Presumption    and    burden    of 

proof. 

[a]    TgenerafSl  alone  puts  in  issue ,the 

Doucette  (Minn.)  bo  N.  W .  »o- 
61  Minn.  40. 

IbWStiffn"Vs18indorsee  of  a  note,  brought 
«,dt  Hereon  a-ainst  the  maker,  who  admitted 
its   execution,   out   alleged   usury   as   a   defense. 

TTnon  the  trial  in  justice  court,  the  plaintiff  in- 

fn  favor  of  the  defendant.  Edd  error,  under 
Gen  St  1894,  §  5751,  making  possession  of  the 
note  Proof  of  its  execution  and  dehvery.-Thor 
son  v.  Sauby  (Minn.)  70  N.  W.  10SJ. 

[Cl    Where  the  only  defense  alleged  inan  8C 
tion  by  an  indorsee  of  a  promissor y  note  is  the 
failure  of  consideration,  tne  burden  is  upon  the 
defendant  to  overcome  the  presumption  that  such 
note  was  transferred  before  due JL ov  vai™    m 

&  IT^llTm  n" weSf6^18476)  $u%fc 
aS97)  National  Bank  v.  Miller  fNeb.)  70  N.  W. 
033. 

ldTheNm°re  faeT'tbat  a  note,  when  offered  in 
evidence,  bean  on  its  back  the  name  of  the  payee, 


lli'.l   (,' 
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docs  not  of  Itself 

v.  Burton  (N.  D.)  69  N.  W.  193. 

I  ••  I      I  ST.   I>.;     ISMIi.i 

note  payable  to  Pulaski  J.  S. 

the  indorse nt  "P.  .1.  8."  does 

not  create  a  presumption  thai  the  in 

the  name  of  the  payee. — Vickery  v.   Burton  (N. 

D  I  69  N.  W.   I 

III      i»i>   :     1895.) 

Where  plaintiff  in  au  notion  on  a  note 
produces  the  note  properly  executed,  and  show- 
ing on  its  face  that  it  is  one  and  payable,  there 
ii  of  nonpayment,  which  must 
ercome  by  allegation  and  proof  of  pay- 
ment Nhimif'g  Co.  v.  Lang- 
sou,  01   N.   W.  7T::,  SIJ  Wis.  1MO. 

§   84.   Option    of    holder    to    declare 

note  due. 
[a]     (Minn.;    1895.) 

Where  the  principal  of  a  note  becomes 
due  at  the  option  of  the  holder  on  default  in  the 
payment  of  interest,  the  holder  of  the  legal  title 
of  such  note  may  exercise  such  option,  and 
maintain  the  action  in  liis  own  name,  though  he 

hold  such  title  in  trust  for  others.— St.  Paul 
Title  Insurance  &  Trust  Co.  v.  Thomas  (Minn.) 
til  N.  W.  1134 

CO  Minn.  140. 
TI>J     (Minn.;   1S!)5.) 

Where,  by  the  terms  of  a  note,  the  princi- 
pal becomes  due  at  once,  on  default  in  payment 
of  the  interest,  without  notice,  at  the  option  of 
the  legal  holder  thereof,  the  bringing  of  an  ac- 
tion to  recover  the  principal  and  interest  is  a 
sufficient  exercise  of  the  option. — St.  Paul  Title 
Insurance  &  Trust  Co.  v.  Thomas  (Minn.)  01  N. 
W.  1134. 

60  Minn.  140. 


§  85. 


Proof   of   ownership. 


[a]      (Minn.:    ISO.".) 

Possession  of  a  negotiable  note  payable 
to  bearer  is  prima   facie  evidence  of  ownership 
thereof,  though  it  was  transferred  after  matu- 
rity—Robinson v.  Smith  (Minn.)  64  N.  W.  90. 
62  Minn.  62. 

lb]      (Minn.:    1S9A.) 

Under  Gen.  St.  1S04,  §  5751.  when  the 
name  and  style  of  the  payee  are  written  on  the 
bai  !-  of  a  note,  the  possession  of  the-  note  is 
prima  facie  evidence  that  the  signature  is  gen- 
uine.—Merchants'  &  Mechanics-  Sav.  Bank  v. 
Cross   (Minn.)   07   N.   W.   1147. 

[c]     (Minn.:    IS9«.) 

The  possession  of  a  promissory  note  by 
the  payee  with  h's  own  indorsement  in  blank 
thereon  is  prin.a  facie  evidence  of  his  owner- 
ship of  it.— Ames  &  Frost  Co.  v.  Smith  (Minn.) 
67  N.  W.  990. 

[<1]     (Minn.:    1S9<>.) 

Possession  by  the  payee  of  a  negotiable 
promissory  note  indorsed  specially  by  him  to  a 
third  party  is  prima  facie  evidence  that  such 
payee  is  the  owner  of  the  note. — Kells  v. 
Northwestern  Live-Stock  Ins.  Co.  (Minn.)  67 
N.  W.  215. 

64  Minn.  390. 
[e]    (S.  D.;  189G.) 

In  an  action  on  a  duehill  bearing  no  in- 
dorsement, but  which  plaintiff  testified  was  as- 
signed to  him,  a  written  order  by  the  payee, 
made  subsequently  to  the  alleged  assignment, 
directing  plaintiff  to  deliver  the  duebill  to  de- 
fendant, was  incompetent  to  disprove  the  as- 
signment.—Kirby  v.  Jameson  (S.  D.)  67  N.  W. 
S54. 


86. 


Proof   of  consideration. 


(IVeb.:   1S!>«;.> 

The  maker  of  a  nolo  having  died  before 
its  maturity,  leaving  the  major  portion  of  his  es- 
tate  '"  'lis  sons,  subject  t>> 

us.  in  consideration  of  the  cancellation  of 
the  note  and  the  extension  of  time  for  payment 


of  the  debt  evidenced   thereby,  executed   a   note 
for  ii"    debt,     //</</  that,  in  an  action  on   the 

i  he  will  of  the  di  a  ai  ed  maker  •>(  thi 
celed  note  was  admissible  as  bearing  on  thi 
;   v.  Redden   i.'. 
I,   16  Neb 

§   87.    Questions  for  court  or  jury. 
I II  I      llioill;     L89S.) 

I n  an  ad H,u  on  a  note,  which 
to  have  been  pi oi  1,  there  wi  - 

dene-  o  itances  sufficient  to  put  plaintiff 

on  inquiry  in  buying  it;   but  Lhere  u. 

i  for  value,  without  no- 

before  maturity.     Held,  that  wh 
plaint  ma  fide  purchaser  w 

submitted  lo  the  jury. — Derr  v.  Keougb  (1 
65  A.   W.  339. 
I  i>l     (Hlch.i    1897.) 

Defendant,  a  member  of  a  partnership 
sociation,  guarantied  the  payment  ol 
en  by  the  association;    and,  desiring  to  Bi 
stock,   free   from    liability,   the   amount    of    thi 
debts    of  the  association    was    a 

i lie  share  that  he  should  bear  ws 
anil  lie  gave  his  note  tor  such  amount 
tiff,  who  advanced  the  money  to  pay  the  at 
of  such  share,  and  his  stock  was  transferred. 
Held,    in   an  action  on  the  note,    it    was   proper 
to  direct  a  verdict  for  plaintiff.— Hilbert  v.  Bar- 
ry (Mich.)  70  N.  W.  318. 

[c]  (Neb.:    IS!)7.) 

Where  the  signatures  on  a  note  are  prov- 
ed, and  there  is  no  other  disputed  question  in 
the  case,  the  court  may  direct  a  verdict  in  fa- 
vor of  plaintiff  for  the  amount  sh ■■.. 
note. — Mosher  v.  Farmers'  ii  Merchants'  Nat. 
Bank  (Neb.)  70  N.  W.  540. 

[d]  (Wis.:   l.s'ic.) 

Where  a  counterclaim  in  an  action  on  a 
note  alleged  that  it  was  given  for  the  price  of  a 
newspaper,  and  that  the  sale  of  such  paper  was 
induced  by  fraudulent  representations  as  to  ii^ 
value,  and  there  was  evidence  that  the  payee,  who 
was  plaintiff'-  testator,  had  admitted  making  such 
representations,  and  that  they  were  false  in 
al  particulars,  it  was  error  to  direct  a  verdict  for 
plaintiffs. — Cawker  v.  Seamans  (Wis.)  66  N.  W. 
253. 

92  Wis.  328. 

§  88.   Instructions. 

(Neb.:   1896.) 

Where,   in  an  action  on  a  note  against 
two   defendants  as  joint   makers,   each   defend- 
ant answered  separately,   denying  execul  ■ 
the  note,   and  alleging   that  his  name  thi 
-was  a  forgery,  it  was  not  reversible  error  that 
the   court    charged   that   the    forgery    upon    the 
note  of  the  name  of  a  certain  one  of  the  de- 
fendants as  a  maker,  after  its  execution  by  the 
other,  and  after  its  delivery  to  plaintiff,  would 
defeat  a  recovery  as  to  both  defendants    there 
being  no   claim   that  the  name  of  one  defend- 
ant   was    added    after    the    execution    of    the 
note  by  the  other. — Norfolk  Nat.  Bank  v.  Job 
(Neb.)  67  N.  W.  78L 
48  Neb.  774. 

§  89.   Verdict. 
(Minn.;    lSiir,.) 

In  an  action  on  a  note  by  an  indorsee 
thereof,  defendant  alleged  that  plaintiff  was  not 
a  bona  fide  purchaser,  and  that  the  note  was 
procured  through  fraud  of  the  payee.  The  court 
submitted  two  special  questions  to  the  jury: 
First,  whether  plaintiff  purchased  the  note,  be- 
fore it  was  due.  in  good  faith  and  for  value,  and 
instructed  them  that  if  he  did  they  should  find 
for  plaintiff:  and.  second,  whether  plain.. 
the  time  of  purchase,  had  knowledge  of  any  de- 
fense to  the  note,  and  instructed  them  that  if 
he  did  not  they  should  find  lor  plaintiff,  but 
that,  if  he  did.  they  should  then  determine 
whether  there  was  fraud  in  the  procurement  of 
the   note.     The   jury    answered   the   first 
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taon  in  the  affirmative,  and  the  second  in  the 
negative,  and  gave  a  general  verdict  fur  plain- 
tiff. Held,  that  the  finding  as  to  the  defense  of 
fraud  was  not  involved  in  such  verdict.— Fuller 
v.  Goodnow  (Minn.)  04  N.  W.  101. 
02  Minn.  103. 

NEWLY-DISCOVERED  EVIDENCE. 

As  ground  for  new  trial,  see  •'Criminal  Law," 
§§  198,  199;    "New  Trial,"  §§  33-30. 

NEW  PROMISE. 

To  pay  debt  barred  by  limitations,  see  "Limita- 
tiouof  Actions,"  §  32. 


NEWSPAPERS. 

Designation  of  paper  for  publication  of  delin- 
quent taxes,  see  "Taxation."  §  07. 

Liability  of  managing  editor  for  libel,  see  "Libel 
and  Slander,"  §  8. 

Publication  constituting  contempt  of  court,  see 
"Contempt,"  §  2. 

{  1.   Selection  of  official  paper. 

[a]  (Iowa;   189.1.) 

One  to  whom  a  publisher  sends  a  news- 
paper, without  his  consent,  at  the  instance  of  a 
third  person,  who  pays  the  yearly  subscription 
price,  is  not  a  bona  fide  "subscriber,"  within 
Code,  §  30T,  requiring  the  county  board  to  select 
two  newspapers  having  the  largest  number  of 
bona  fide  yearly  subscribers  within  the  county 
to  be  the  official  papers  for  that  year. — Ash- 
ton  v.  Story  (Iowa)  64  N.  W.  804. 

[b]  (Minn.;    1895.) 

The  county  commissioners  could  not  desig- 
nate the  newspaper  in  which  delinquent  tax  lists 
should  be  published,  after  the  expiration  of  the 
time  prescribed  therefor  by  Gen.  Laws  1874,  c. 
1,  §  112.  Start,  C.  J.,  and  Mitchell,  J.,  dissent- 
ing.— Finnegan  v.  Gronerud,  65  N.  W.  128,  03 
Minn.  53. 

[c]  IS.  D.;    189G.) 

Comp.  Laws,  §§  607-G09,  authorize  the 
county  board  to  erect  and  repair  county  build- 
ings, and  make  contracts  therefor.  Laws  1889, 
c.  49,  amending  section  609.  provides  that  the 
provisions  of  such  section  shall  apply  to  all  con- 
tracts for  fuel,  stationery,  and  all  other  articles 
for  the  use  of  the  county,  or  labor  to  be  perform- 
ed therefor,  when  the  amount  to  be  paid  there- 
for during  any  year  exceeds  $100.  Laws  1891, 
e.  14,  §  104,  provides  that  the  treasurer  shall 
give  notice  of  sale  of  real  property  by  publica- 
tion in  a  newspaper  in  his  county,  if  there  be 
one,  and,  if  there  be  none,  by  written  or  printed 
notices  posted,  etc.  Held,  that  it  is  the  duty  of 
the  county  treasurer,  and  not  of  the  county 
board,  to  designate  the  paper  in  which  to  publish 
the  tax-sale  notices. — Dewell  v.  Board  of  Com'rs 
of  Hughes  County  (S.  D.j  60  N.  W.  1079. 


must  try  the  case  on  the  subscription  lists  of 
the  contesting  papers,  as  deposited  with  the 
county  auditor:  and  a  party  is  not  entitled  to 
amend  his  list  liy  adding  thereto  the  name  of  a 
subscriber  alleged  to  have  been  omitted. — Ash- 
ton  v.  Story  (Iowa)  04  N.  W.  804. 

[c]  down;    1S9.-..I 

Where  fraud  is  charged,  in  a  contest  be- 
fore a  board  of  county  supervisors  over  the  se- 
lection of  an  official  county  newspaper,  it.  should 
be  alleged  before  the  hearing  is  had,  and  the 
selection  made.— Ashton  v.  Story  (Iowa)  04  N. 
W.  S04. 

[d]  (Iowa:    189G.) 

Under  Code,  §  307  (providing  that,  in  case 
of  contest  over  the  selection  of  official  newspa- 
pers, two  applicants  shall  be  selected  whose  cer- 
tified statements  show  the  largest  bona  fide  cir- 
culation, and,  in  case  fraud  is  charged  by  an  ag- 
grieved publisher,  the  supervisors  shall  seek  oth- 
er evidence,  and  the  aggrieved  publisher  shall 
have  the  right  of  appeal  to  the  district  court, 
etc.),  a  publisher  is  aggrieved  when  an  adverse 
application,  based  on  a  fraudulent  list,  is  filed; 
and,  unless  the  charge  of  fraud  is  brought  to  the 
attention  of  the  board  before  any  selection  is 
made,  it  cannot  be  heard  on  appeal  to  the  dis- 
trict court.  Ashton  v.  Story  (1895)  04  N.  W. 
804,  followed— Ross  v.  Campbell,  06  N.  W.  1004. 
[c]     (Iowa;    1S9G.) 

Code,  §  307.  provides  that  the  supervisors 
shall  select  as  official  newspapers  those  two  hav- 
ing the  largest  circulation  in  the  county,  and  that 
j  in  case  of  contest  the  applicants  shall  file  :i 
'  certified  statement  of  the  names  of  bona  fide 
subscribers,  the  two  applicants  showing  the  most 
subscribers  to  be  the  official  papers.  Held,  that 
there  is  a  "contest"  when  more  than  two  state- 
ments are  filed,  with  applications  to  have  speci- 
fied newspapers  selected  as  the  official  papers 
of  the  county. — Ross  v.  Campbell  (Iowa)  06 
N.  W.  1064. 

§   3.    Compensation    for   legal    printing, 
[a]     (Iowa:    1S»5.) 

Code,  §  3832,  limiting  the  price  to  be 
paid  "per  square  of  ten  lines  of  brevier  type,  or 
its  equivalent,"  for  the  publication  of  legal  no- 
tices, does  not  require  the  same  price  to  be  paid 
regardless  of  the  type  or  form  used  in  the  print- 
ing, but  merely  makes  the  sum  named  the  stand- 
ard by  which  to  measure  the  rates  of  compensa- 
tion to  be  paid  for  printing  in  type  other  than 
brevier. — Brown  v.  Lucas  County  (Iowa)  02  N. 
W.  094. 

[u]     (Minn.;    1895.) 

Gen.  St.  1S78,  c.  11,  §  110  (Gen.  St.  1894, 
§  1028),  held  not  to  govern  the  rate  of  compen- 
sation for  publishing  the  "forfeited  tax  list," 
pursuant  to  Laws  1893,  c.  150;  that,  in  the  ab- 
sence of  express  contract,  the  publisher  is  en- 
I  titled  either  to  the  reasonable  value  of  the  work, 
or  to  the  rate  fixed  by  Gen.  St.  187S,  c.  70,  §  31 
(Gen.  St.  1S94,  §  5581).— Fergus  Printing  & 
Pub.  Co.  v.  Board  of  Com'rs  of  Otter  Tail 
County,  62  N.  W.  272,  00  Minn.  212. 


§  2. 


Contest. 


[a]     (Iowa;    1885.) 

On  an  appeal  to  the  district  court  from 
the  decision  of  a  county  board  in  a  contest  over 
the  selection  of  the  official  newspapers,  defend- 
ant filed  a  motion  requiring  plaintiffs  to  state 
more  particularly  the  manner  in  which  they 
were  aggrieved  by  the  action  of  the  board, 
which  motion  was  overruled,  and  defendant 
proceeded  to  trial.  Held  that,  having  tiled  no 
subsequent  pleading,  defendant  did  not  waive 
his  right  to  insist  on  his  exception  to  the  ruling. 
—Ashton  v.  Story  (Iowa)  04  N.  W.  S04. 
[bl     (Iowa:    3s!ir.) 

On  an  appeal  from  the  decision  of  a  coun- 
ty board  in  a  contest 
uewspapers  for  the   count.i  rid    court 
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Appealable  orders  on  motion  for,  see  "Appeal," 

S  36. 
Assignments  <•(  error  as  to  rulings  on  motion, 

see   "Appeal, "    ;;   III. 
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In  criminal  oases,  see  "Orimlnal  Law,"  §8  192- 

199. 
Judicial  aotiee  as  to  <i  stance  ol  absent  witness 

from  ''.una,  see  "E\  idenci ,"  §  1. 
Jurisdiction  to  hear  motion  made  in  ease  tried 

before  other  judge,  sec  "Judge,"  §  1. 
M    ii,  i  r  of  bringing  ob  i1  tention  of 

i  rial  court,  see  "Appeal,"  SS  IV)  86 
Necessity    of  i  to  order  refusing,  see 

"Appeal,"  S  75. 

of    making   objections   on   motion   for,   see 

"Appeal,"  as  83,  84. 

of  motion,  see  "Appeal."  SS  SO  82. 

of  motion   before  granting  e  relief 

from  judgment,  see  "Judgment,"  §  111. 

Of  condemnation  proceedings,    i  at  l)o- 

main,"  S  21. 

Ordered  bj   appellate  court,  see  "Appeal,"  §  293. 

Remedy  in-  relief  from  judgment,  see  "Judg- 
ment," S  112. 

Rendition  of  judgment  pending  motion  for,  see 
".Judgment,"  §  31. 

Revie,  tions  submitted  by  affidavit,  see 

"Appeal,"  s  i'->. 

of  ruling  on  motion  made  after  judgment, 

Bee  "Appeal,"  S  Mi. 

on    appeal     from    decision    on    motion,    see 

"Appeal,"  §  181. 


I.    IN  GENERAL. 

§   1,    Number   of  new  trials. 
(Minn.:    1896.) 

Where  there  have  been  four  successive 
verdicts  in  favor  of  the  same  party,  three  of 
which  had  been  set  aside  on  the  ground  tli.it 
they  were  not  justified  by  the  evidence,  it  would 
be  an  abuse  of  discretion  to  set  aside  the  fourth 
verdict  on  the  same  ground,  provided  it  was 
fairly  justified  by  the  evidence. — Van  Doren  v. 
Wright  (Minn.)  67  N.  W.  668. 

§  Z.    Granting  by  court  suo  inotu. 

[a]  (Neb.:   1S95.) 

The  trial  court  may,  on  its  own  motion, 
re-examine  its  record,  and  set  aside  a  verdict  on 
account  of  prejudicial  error,  in  the  absence  of  a 
request  by  either  party. — Weber  v.  Kirkendall 
(Neb.)  63  X.  W.  35. 
44  Neb.  706. 

[b]  (N.  D.;    1896.) 

The  trial  court  cannot,  as  a  rule,  vacate  a 
verdict  of  its  own  motion  merely  on  the  ground 
that  it  violates  the  instructions,  or  is  not  justi- 
fied by  the  evidence,  under  Rev.  Codes,  §  5475, 
limiting  the  right  to  so  set  aside  verdicts  to  eases 
where  there  has  been  such  plain  disregard  by  the 
jury  of  the  instructions  or  the  evidence  as  to 
satisfy  the  court  that  the  verdict  was  rendered 
under  a  misapprehension  of  the  instructions,  or 
under  the  intinenee  of  passion  or  prejudice. — Flu- 
gel  v.  Henschel  (N.  D.)  G9  N.  W.  195. 

[c]  (S.  U.:    1S95.) 

A  verdict  of  a  jury,  to  which  neither  par- 
ty has  objected,  should  not  be  vacated  by  the 
court  on  its  own  motion,  under  Comp.  Laws,  § 
5091,  unless  there  has  been  such  a  clear  disre- 
gard of  the  instructions  or  the  evidence  that  the 
court  is  at  once  satisfied,  without  mature  reflec- 
tion or  the  aid  of  argument,  that  such  verdict 
is  the  result  of  passion  or  prejudice,  or  was  ren- 
dered under  a  misapprehension  of  the  instruc- 
tions; and  tht  order  should  be  made  promptly 
on  the  coming  in  of  the  verdict.  —  Clement  v. 
Barnes  (S.  D.)  01  N.  W.  1120. 
6  S.  D.  483. 


§   3.    Grunting  relief  not  specified  in  mo- 
tion. 
(Minn. |    1896.) 

I    nder  Laws   IV>~,    e,  :;ui ».  providing  that 

'  part:    •  •  I'M  ial,  to  have 

or,  a  a.]  duly  moved 
for   the  same,   the  court   may.   on    a    D 

a    appeal    in    such    n. 

order  judgment  in  the  party's  favor  notwith- 

Bg    tin     verdict,    tin'   party    is   not   entitled 
to  siteh  order  lor  judgment,  either  in  the 

below  or  in  tie-  supreme  court,  unless  bi 

for   tl.a 

tion   for  a   new   trial.- -Keman  v.   .St.   I'aul  City 
Ky.  Co.  I  Minn.)  87  N.  W.  71. 
64  Minn.  312. 

§   4.    Conditions  imposed — Costs. 
(Wla.i    lso  i.i 

It  is  error  to  grant  plaintiff  .a  new  trial. 

mi  t he  ground  that   the  v.  r 
by  the  evidence,  without  compelling  him  to  pay 
tin'  costs  of  the  fi. iiner  trial. — Wilson  v.  City  of 
Ban  Claire,  i;i  x.  \v.  290.  89  Wis.  47. 

§  5.   Eifect  of  granting. 
(Iowa;    1896.) 

1  ing  of  a  new  trial  on  the  ground 
of  newly-discovered  evidence  operates  as 

cation    of    the    judgment.  —  Means    v.     ^  i 
(Iowa)  05  X.   W. 

§  6.    Setting  aside  order  granting. 

(Mine.:      l*-t>7   > 

The  district   court   has   power  to  set  aside 

an  I  rder  granting  a  new  trial  at  least  until  the 

time  to  appeal  therefrom  expires. — B 

North  western   Masonic  Aid   Ass'n    (Minn.)   69 
X.  W.  923. 


II.    APPLICATION. 

For  newly-discovered  evidence,  see  post,  §  34. 
Necessity,  granting  by  court,  suo  motu,  see  ante, 
§  2. 

§   7.    Time  of  making  or  filing. 

[a]  (Minn.:    IS'itta 

Nineteen  years  after  a  railroad  company 
went  into  possession  of  a  right  of  way,  claim- 
ing under  a  guardian's  deed,  and  10  years  after 
the  youngest  of  the  minor  wards  became  of 
ag\  an  action  was  brought  by  one  claiming 
under  the  minors  to  dispossess  the  company,  in 
which  there  was  a  finding  for  defendant,  af- 
firmed on  appeal,  advising  plaintiff  that  the 
guardian's  deed  conveyed  the  right  of  way. 
In  1894*  relying  on  a  supposed  right  to  im- 
peach the  probate  records  of  the  guardian's 
sale  collaterally,  plaintiffs  entered  on  a 
ond  trial,  but  were  advised  by  the  supreme 
court,  on  appeal  from  the  result  of  that  trial, 
that  the  records  could  not  be  so  impeached. 
Two  months  thereafter  they  obtained  an 
amendment  of  the  records,  which  resulted  in 
a  showing  that  the  right  of  way  in  suit  was 
not  included  in  the  guardian's  deed;  and  three 
months  later  they  moved  for  a  new  trial  on  the 
ground  of  newdy-discovered  evidence  consisting 
of  the  amended  records.  Held,  that  a  new  trial 
should  be  refused  on  the  ground  that  plaintiffs 
were  guilty  of  laches. — Kurtz  v.  St.  Paul  6c  D. 
Ry.  Co.  (Minn.)  67  N.  W.  808. 

[b]  (Wis.;    1S96.) 

A  motion  for  a  new  trial  made  after  the 
judgment  cannot  be  entertained  unless  joined 
with  a  motion  to  vacate  the  judgment. — Bailey 
v.  Costello  (Wis.)  68  N.  W.  603. 

§   8.    Stating  grounds. 
(Nob.;    1S97.) 

The  grounds  of  a  motion  for  a  new  trial 
need  not  be  stated  in  the  exact  language  of  Code 
Civ.   rroc.   §  314,   if  they   are   in   substance   the 
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same.— Chicago.  B.  &  Q.  R.  Co.  v.  Cass  County 
(Neb.)  70  N.  W.  955. 

§  9.   Notice. 

[a]  down:   1S96.) 

Where  the  adverse  party  files  an  affi- 
davit in  resistance  to  a  motion  for  new  trial,  he 
thereby  appears,  and  notice  is  unnecessary. — 
.Means  T.  l'eager  (Iowa)  05  N.   W.  993. 

lb]     (IT.  11.:    1896.1 

A  notice  of  motion  for  new  trial,  otherwise 
in  proper  form,  which  contains  a  notice  that 
the  motion  will  be  made  upon  the  minutes  of 
the  court,  and  upon  a  ground  specifically  stated 
hi  the  notice,  will  operate  as  a  notice  of  inten- 
tion, as  well  as  a  notice  of  motion. — Fletcher  v. 
Xelson  (N.  D.)  69  N.  W.  53. 

§   10.    On  what  papers  based. 

(S.  !>.:    1S96.) 

Comp.  Laws,  §  50S9.  provides  that,  when 
application  for  new  trial  is  made  for  certain 
causes,  it  must  be  made  on  affidavits,  and  that 
"for  any  other  cause  it  may  be  made  either 
upon  a  bill  of  exceptions  or  a  statement  of 
the  case,  or  upon  the  minutes  of  the  court." 
Section  5092  provides  that  the  application  for 
a  new  trial  shall  be  heard  at  the  earliest  practi- 
cable period  after  the  bill  of  exceptions  or 
statement  is  filed.  And  section  5090,  subd.  3, 
provides  that  "when  settled  the  statement  shall 
be  signed  by  the  judge  *  *  *  and  shall  be 
filed  with  the  clerk."  Hflrl,  that  the  provision 
for  bill  of  exceptions  or  statement  is  not  merely 
directory,  but  that  in  a  case  for  application 
on  one  or  the  other,  or  on  the  minutes,  appli- 
cation not  having  been  made  on  the  minutes, 
or  on  affidavits,  an  order  for  new  trial  made 
without  an  authenticated  bill  of  exceptions  or 
statement  cannot  stand. — Parrott  v.  City  of  Hot 
Springs  (S.  D.)  68  N.  W.  329. 

§11.  Sufficiency — Specification  of  grounds. 

[al     (Neb.:    18!!6.  I 

Errors  in  instructions  should  be  separately 
assigned  in  the  motion  for  a  new  trial. — Graham 
v.  Frazier  (Neb.)  OS  N.  W.  367. 

[b]  (Neb.:    1S96.) 

An  assignment  in  a  motion  for  a  new  trial, 
that  a  group  of  instructions  is  erroneous,  is  in- 
sufficient if  one  of  them  was  properly  given. — 
Union  Pac.  Ry.  Co.  v.  Montgomery  (Neb.)  68 
N.  W.  619. 

IcJ     (Neb.:    1S96.1 

The  assignment  in  a  motion  for  a  new  trial 
that  the  finding  is  not  sustained  by  the  evidence 
does  not,  in  an  action  on  contract,  raise  the  ques- 
tion of  error  in  the  assessment  of  the  amount  of 
recovery. — Wachsmuth  v.  Orient  Ins.  Co.  (Neb.) 
68  N.  W.  935. 

l«l]     (Neb.:    1897.) 

An  assignment  of  error  in  a  motion  for  a 
new  trial  that  "the  court  erred  in  giving  para- 
graphs three,  five,  seven,  eight,  nine,  ten,  elev- 
en, twelve,  and  thirteen  of  the  instructions,  and 
in  -'Iving  each  of  them,  given  by  the  court  on  its 
own  motion,"  is  sufficiently  specific. — Kirchman 
v.  Corcoran  (Neb.)  70  N.  W.  916. 

[el      (Neb.;    1897.) 

If  a  joint  motion  for  a  new  trial  cannot  be 
Bustained  as  to  all  it  must  be  overruled  as  to 
all.— D.  M.  Osborne  &  Co.  v.  Piano  Manuf'g  Co. 
(Neb.)  70  N.  W.  1124. 
[f]     (S.  D.;   1S9.-..1 

Where  the  notice  of  intention  to  move 
for  a  new  trial  states  as  the  grounds  thereof  in- 
sufficiency of  the  evidence,  and  errors  in  law 
occurring  at  the  trial,  but  the  record  upon  which 
such  motion  is  heard  contains  no  further  speci- 
fication as  to  the  alleged  errors  in  law,  or  the 
insufficiency  of  the  evidence,  the  trial  court  may 
properly  deny  the  motion,  so  far  as  it  is  based 
upon  the  grounds  named.  Comp.  Laws.  S  fWi'.Ml. 
— Billingsley  v.  Hiles  (S.  D.)  61  N.  W.  6S7. 
6  S.  D.  445. 


[g]     (S.  D.:   1895.1 

The  directing  of  a  verdict  on  the  evidence, 
if  erroneous,  is  properly  specified  in  a  motion  for 
a  new  trial  as  "errors  of  law  occurring  at  the 
trial."— Sioux  Banking  Co.  v.  Kendall  (S.  D.) 
62  X.  W,  377. 

6  S.  D.  543. 

§   12.   Hearing    of   motion. 

[a]  (Neb.:    1895.) 

On  an  application  for  a  new  trial  be- 
cause of  an  unauthorized  appearance  of  an 
attorney  for  one  of  the  plaintiffs,  the  court  may 
consider  all  matters  of  record  having  a  bearing 
on  the  issue,  aside  from  the  affidavits  on  which 
the  application  is  made. — Spottswood  v.  Na 
tional  Bank  of  Commerce  (Neb.)  62  X.  W.  24."". 
44  Neb.  1. 

[b]  (Wis.;    1896.1 

While  a  pending  motion  for  new  trial 
ordinarily  falls  with  the  close  of  the  term,  un 
der  Key.  St.  §  2878.  it  may  be  kept  alive  after 
the  term  by  stipulation  of  the  parties. — Stein- 
hofel  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  r: 
N.   W.   852. 

92  Wis.  123. 

§13.    Showing  in  snpport  of  motion. 

[a]  (Iowa;    1894.) 

That  a  party  may  take  advantage  of  the 
fact  that  a  juror  expressed  an  opinion  on  the 
merits  before  the  trial,  it  must  appear  of  record 
that  the  juror  was  examined  as  to  whether  he 
had  found  or  expressed  such  opinion;  and  a 
showing  thereof  by  affidavit  is  not  sufficient. — 
Light  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
61  N.  W.  3S0. 

93  Iowa,  83. 

[b]  (Wis.:    1896.) 

Defendant  moved  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  On  the 
hearing  the  order  was  granted,  reciting  that 
new  trial  was  allowed  on  the  ground  of  mis- 
take. Held  that,  in  the  absence  of  anything 
it!  the  record  on  appeal  indicating  that  affida- 
vits were  filed,  or  other  showing  made  in  sup- 
port of  the  motion,  the  order  must  he  sit  aside. 
—Wheeler  v.  Russell  (Wis.)  67  N.  W.  43. 
93  Wis.  135. 

§   14.    Evidence — Testimony  and  affidavits 
of  jnrors. 

[a]  down:    1895.) 

A  verdict  cannot  be  impeached  by  the 
affidavit  of  a  juror  that,  on  a  vote  taken  with- 
out deliberation  or  reading  the  instructions,  he 
east  hi3  ballot  for  plaintiff,  but  that  it  was 
counted  for  defendant,  and  that  "the  jury  then 
and  there  declared  their  verdict  for  the  de- 
fendant," where  the  juror,  when  polled,  an- 
swered  affirmatively  though  he  was  of  opinion 
that  plaintiff  .should  recover.  —  Hallenbeck  v. 
Garst  (Iowa)  65  N.  W.  417. 

[b]  down;    1S96.1 

Affidavits  of  jurors  as  to  the  manner  in 
which  tlie  interest  on  notes  was  computed  will 
not  be  received  to  impeach  their  verdict,  where 
it  appears  that  the  interest  was  calculated  in 
conformity  with  the  instructions. — Kassing  v. 
Walter  (Iowa)  65  N.  W.  832. 

[el     (Iowa:    1S97.1 

A  verdict  cannot  be  impeached  by  jurors' 
affidavits  that  a  juror  was  unduly  influenced 
by  statements  of  his  fellows. — Purcell  v.  Tib- 
bies (Iowa)  69  N.  W.  1120. 

[o]     (Mich.;   1896.) 

As  to  the  questions  whether  undue  in- 
fluence is  exerted  by  one  of  the  jurors  on  his 
fellows,  and  his  conduct  indicates  bias,  the  affi- 
davits of  fellow  jurors  are  inadmissible. — Sharp 
v.  Merriman  (Mich.)  66  N.  W.  372. 

[e]     (Neb.;    1895.) 

Affidavits  of  jurors  as  to  conversations 
held  in  the  jury  room  while  the  jury  were  con- 
sidering the  case,  which  tended  to  show  that  the 
jurors   were  improperly  influenced,   are  not  ad- 
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the  veruict  on 
i     Houston   (Neb.)  W   N.   W. 

_'!.-,.   i.,  \.      813. 

|i  I     IWU.I    1894.1  _ 

On  motion  for  a  now  trial  in  a  1 
injury  case,  on  the  ground  thai  the  jury 

the  plai i    the  accident    without    any 

ii  authorized,  affidavits  of  juro 
admissible  to  prove  the  fact  ol  their  visiting  the 
place.    Peppei  :orn  v.  City  of  Black  River  Falls, 
81  N.  \V.  79,  89  Wis.  38. 

5   15.   Conflicting  evidence. 

(Minn.:    1806.) 

The  refusal  of  a  new  trial  on  the  ground 
of  misconduct  of  a  juror  will   ii<>t    I 
where  the  affidavits  relating  to  the  alleged  mis- 
conduct   are    conflicting.— Hull    v.    Minneapolis 
St.  Ry.  Co.  (Minn.)  67  N.  W.  218. 
'64  Minn.  402. 


HI.    GROUNDS. 


1.  IN   GENERAL. 

$    16.    Trying  case  on  erroneons  theory. 

I  Ml  ii  ii.:    1S9G.) 

A  party  who  tries  the  case  on  a  certain  the- 
ory of  law,  and  consents  to  its  being  submitted 
to  the  jury  on  that  theory,  canuot  claim  of  right 
a  new  trial  on  the  ground  that  such  theory  was 
erroneous. — Engler  v.  Schneider  (Minn.)  69  N. 
\Y.   139. 

§   17.    Grounds  not  nrged  in  time. 

(Neb.:    1893.) 

Where  an  attorney  is  unprepared  when 
his  case  is  reached,  he  will  not  be  allowed  to 
urge,  on  motion  for  new  trial,  matters  which,  if 
presented  at  the  time,  would  have  excused  his 
entering  on  the  trial.— Corbet t  v.  National  Bank 
of  Commerce  (Neb.)  62  N.  W.  445. 
44  Neb.  230. 


2.  DISQUALIFICATION      AND      MISCON- 
DUCT OF  JURY. 

§   18.    Disqualification. 

[a]  (Mich.;    1S90.) 

That  plaintiff,  in  an  action  for  personal  in- 
juries against  a  town  stopped  some  time  before 
the  trial  at  the  house  of  one  of  the  jurors,  who, 
on  being  told  about  the  injuries  received  by  her, 
asked  why  she  did  not  sue  the  town  therefor, 
and  was  told  that  suit  had  been  commenced,  is 
not  ground  for  a  new  trial,  where  the  juror,  on 
voir  dire,  stated  that  he  had  been  told  by  plain- 
tiff about  her  injuries,  but  that  he  had  no  prej- 
udice in  her  favor,  and  could  try  the  case  im- 
partially.—"Will  v.  Village  of  Mendon  (Mich.) 
66  N.  W.  58. 

[b]  (Mich.;   1S96.) 

A  plaintiff  in  an  action  against  a  city  for 
damages  is  not  entitled  to  a  new  trial  on  the 
ground  that  one  of  the  jurors  was  a  member 
of  the  city  council,  where  such  juror  was  ac- 
cepted without  objection  by  plaintiff,  with 
knowledge  of  the  fact.— Walker  v.  City  of  Ann 
Arbor  (Mich.)  69  N.  W.  87. 

[c]  (Minn.;    1S94.) 

Where  a  party,  during  the  trial,  discov- 
ers a  relationship  between  a  juror  and  the  other 
party  such  as  to  disqualify  the  juror,  but  fails 
to  then  ask  for  the  discharge  of  the  juror,  he 
cannot  make  the  juror's  disqualification  ground 
for  a  new  trial. — Wells-Stone  Mercantile  Co.  v. 
Bowman  (Minn.)  61  N.  W.  135. 
59  Minn.  364. 

§   19.    Misconduct, 
la]     (Iowa:    1S95.) 

The  fact  that  a  juror  during  the  progress 
of  a  trial  took  measurements   of   the   locality 


d    is    not   groun  . 
ial,  v.  her.  le  affidavit 

onimuiiicat 

.rboii  v.  City  of  Ot- 
tuuiwa  (Iowa)  t;i   X.   \V.    113. 

|  I,  I      llima;     1897.) 

Plaintiff  is  not,  in  the  al  if  a  snowing 

iudlee,   entitled    to    new    trial,    i.e. 
when  the  jury  w  -    the  premi 

hu  wife, 

...     things     tti-io 

testified,  ■  no  an- 

swer,  except   that    she,  on   being  asked   where 
the  hole  was  t  trough  which 
into  their  cellar,  suid  it  had  been  bricked  up. — 
ch  v.  Chicago  &  N.   W.  Ky.  Co.  (Iowa) 
69  N.  W.  1055. 

lot      I  Minn.:     IN97.) 

It  is  within  the  discretion  of  the  court   to 
grant  a  new  trial,  alter  a  verdi  ndant, 

because  the  jury,   before   renin.: 
prepared  and  sent  a  message  cequ 
aut  to  give  plaintiff  a    permanent   po  ition   be 
cause  of   the   injuries. — Svenson   v.   Chicago   O. 
W.  Ry.  Co.  (Minn.)  70  N.  W.  795. 

[d)  (Neb.;    1895.) 

A  verdict  should  be  set  aside  when  it  ap- 
pears that  juror--  I  the  merit 
case  before  final  submission,  and  that  an  un- 
authorized communication  took  place  bet 
a  juror  and  one  of  the  attorneys  while  the  jury 
was  deliberating.— Edney  v.  Baum  (Neb.)  62 
N.  W.  461. 

44  Neb.  294. 

[e]  (Neb.;    1893.) 

It  was  no  ground  for  granting  a  new  trial 
of  an  action  against  a  principal  and  his  sureties, 
wherein  a  judgment  was  had  for  plaintiff,  that 
i  the  jurors  filed  an  affidavit  stating  that 
the  principal  defendant  told  him,  immediately 
alter  the  verdict,  fiat  one  of  the  jurors  was  out 
drinking  with  the  speaker  the  night  before,  and 
had  promised  not  to  cast  his  ballot  for  a  ver- 
dict for  plaintiff. — Gran  v.  Houston  (Neb.)  64 
N.  W.  245,  45  Neb.  813. 


§  20. 


Use  of  liquor. 


[n]     (Iowa;    1897.) 

The  fact,  alone,  that  jurors  drank  beer  dur- 
ing the  time  a  case  was  being  tried,  and  before 
iis  submission,  does  not  vitiate  their  verdict.— 
Ilcmmi  v.  Chicago  G.  W.  Ry.  Co.  (Iowa)  70  N. 
W.  746. 

[b]     (Mich.;    1896.) 

In  a  civil  suit  a  verdict  will  not  be  set 
aside  because  two  of  the  jurors  drank  beer  during 
the  recesses  of  the  court,  where  it  appears  that 
such  misconduct  did  not  unfit  the  jurors  for  duty. 
and  was  not  discovered  till  after  verdict.— Sharp 
v.  Merriman  (Mich.)  66  N.  W.  372. 


21. 


Private  view. 


(a]  (Iowa;    1895.) 

The  action  of  two  of  the  jurors  in  seek- 
ing out  the  premises  from  which  defendant 
claims  that  merchandise  left  in  his  possession 
by  plaintiff  was  stolen  from  him,  the  jurors  not 
being  in  charge  of  an  officer,  or  any  person  ap- 
pointed for  the  purpose  of  showing  them  the 
premises,  is  not  ground  for  a  new  trial  where  it 
appears  that  they  merely  inspected  the  entrance 
to  the  building,  and  that  there  was  no  contro- 
versy as  to  the  appearance  of  that  entrance  or 
its  approaches. — Bowman  v.  Western  Fur  Man- 
uf'g  Co.  (Iowa)  64  N.  W.  775. 

[b]  (Wis.:    1894.)  ... 

In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  misconduct  of 
jurors  in  visiting  the  place  of  the  accident, 
without  any  view  having  been  authorized.  i< 
ground    for    new    trial.— Peppercorn    v.    City   of 

River  Falls,  til  N.  W.  79,  89  Wis.  3S. 
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22. 


Waiver  of  objections. 


[a]  (Iowa;    1897.) 

A  party  who,  knowing  before  conclusion 
of  the  trial  of  misconduct  of  the  jury,  proceeds 
without  objection,  cannot  have  a  new  trial  by 
reason  thereof. — Foedisch  v.  Chicago  &  N.  W. 
Ry.  Co.  (Iowa)  69  N.  W.  1055. 

[b]  (Neb.;    1895.) 

_  Where  it  is  sought  to  set  aside  a  verdict, 
for  misconduct  of  jurors,  it  must  appear  that 
the  misconduct  was  not  known  to  the  party 
complaining,  or  his  counsel,  during  the  progress 
of  the  trial.— Peterson  v.  Skjelver  (Neb.)  62  N. 
W.  43,  43  Neb.  663. 

[cj     (Neb.;    1895.) 

That  the  misconduct  of  jurors  in  making 
notes  of  testimony,  and  taking  them  to  their 
room,  may  be  available  on  a  motion  for  a  new 
trial,  it  must  be  shown  that  the  complaining 
party  had  no  knowledge  of  such  misconduct  be- 
fore the  verdict  was  rendered. — Watson  v. 
Roode,  61  N.  W.  625,  43  Neb.  348. 

§  23.   Communication  between  juror  and 
counsel. 

[a]  (Neb.;   1895.) 

An  unauthorized  communication  between 
counsel  and  a  juror  is  presumed  to  be  prejudicial. 
— Edney  v.  Banm  (Neb.)  62  N.  W.  461. 
44  Neb.  294. 

[b]  (Wis.;    1895.) 

The  fact  that  plaintiff's  attorney  and  one 
of  the  jurors  were  together  a  short  time  during 
the  trial  is  not  ground  for  reversal,  the  circum- 
stance being  satisfactorily  explained  by  affida- 
vits presented  to  the  trial  court. — Deianey  v. 
Hartwig,  64  N.  W.  1035,  91  Wis.  412. 


3.  MISCONDUCT  OP  PARTIES  OR  COUN- 
SEL,. 

§  24.    Misconduct  of  party. 
(Iowa;   1895.) 

In  an  action  on  notes  alleged  to  have  been 
executed  in  Germany.  January  1.  18S4,  before 
defendant  came  to  America,  defendant  secured  a 
verdict  by  the  testimony  of  himself  and  wife  that 
they  were  married  in  Iowa  in  1883.  thus  mak- 
ing it  appear  that  he  had  emigrated  before  the 
execution  of  the  notes.  Held,  that  it  was  with- 
in the  court's  discretion  to  grant  a  new  trial 
for  misconduct  of  the  prevailing  party,  under 
Code,  §  2837,  the  record  of  the  county  in  which 
defendants  were  married  and  other  testimony 
tending  to  show  that  their  marriage  took  place 
in  October,  1884.— Clesle  v.  Frerichs  (Iowa)  63 
N.  W.  5S1. 

§  25.    Misconduct  of  counsel. 

[a]  (Minn.;    1S95.) 

A  new  trial  is  granted  for  the  miscon- 
duct.of  tlle  attorney  of  the  prevailing  party  in 
offering  prejudicial,  incompetent  evidence,  'and 
in  persisting  in  discussing  the  same  in  his  argu- 
ment to  the  jury,  though  his  offer  was  ruled 
out,  and  in  still  persisting  in  so  discussing  it 
notwithstanding  the  ruling  of  the  court  that  he 
should  not  do  so.— Belyea  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  Ry.  Co.  (Minn.)  63  N.  W.  627. 
61  Minn.  224. 

[b]  (Neb.;   is:>.-.i 
A  dismissed  case  was  reinstated  without 

notice  to  defendant's  counsel  being  given  until 
the  day  of  trial,  upon  receipt  of  which  he  tele- 
graphed that  the  case  should  be  continued  Held 
that  it  was  misconduct,  entitling  defendant  to  a 
new  trial,  for  plaintiff's  counsel  to  press  the  case  I  §  29.  Surprise. 
to  trial.— Chicago,  St.  1'..  M.  &  O.  Rv  Co  v 
Des  v         63  N.  W.  790. 

45  Neb.  307. 


4.  OBJECTIONS  TO  VERDICT  AND  FIND- 
IN  OS. 

§  26.   In  general, 
[a]     (Iowa;    189G.) 

A  conflict  between  a  special  finding  and 
a  general  verdict  is  not  ground  for  a   new  trial. 
— Moffitt  v.  Albert  (Iowa)  66  N.  W.  162. 
£b]     (Mlnn.i   1895.) 

Where,  in  an  action  for  land  on  the  ground 
of  adverse  possession,  on  evidence  requiring  a 
finding  that  defendant  has  possession  ami  an  ease- 
ment in  a  part  of  the  tract,  and  plaintiff  has  pos- 
session of  the  other  part,  a  finding  is  made  that 
defendant  is  in  possession  of  the  whole  tract,  and 
that  plaintiff,  being  without  title  or  possession, 
cannot  maintain  his  action,  if  the  exact  part  each 
party  is  in  possession  of  cannot  be  determined 
without  a  new  finding  by  the  appellate  court,  a 
new  trial  must  be  granted. — Great  Northern  Ry. 
Co.  v.  City  of  St.  Paul  (Minn.)  63  N.  W.  240. 
[c]     (Neb.;    1S97.) 

A  judgment  is  contrary  to  law,  within  Code 
Civ.  rroc.  §  314.  relating  to  allowances  of  new 
trial  when  the  findings  are  not  responsive  to 
the  issues  made  by  the  pleading.— Wilson  v. 
City  Nat.  Bank  (Neb.)  70  N.  W.  501. 

§  27.    Sufficiency  of  evidence, 
[a]     (Mich.;    1896.) 

It  is  not  error  to  overrule  a  motion  for  a 

pew   trial,   though    the   trial  court   has  said   that 

it  might,  on  the  evidence,  have  made  a  different 

finding.— Rohde  v.  Biggs  (Mich.)  66  N.  W.  331. 

[bl     (Minn.;    1896.) 

When  there  is  a  fair  conflict  in  the  evidence 
on  an^ issue  of  damages  in  an  action  for  conver- 
sion, it  is  not  an  abuse  of  discretion  to  grant 
a  new  trial.  Hicks  v.  Stone  (1868)  13  Minn. 
434  (Gil.  308).  followed.  Nelson  v.  Village  of 
West  Duluth  (1893)  57  N.  W.  149,  55  Minn. 
497,  overruled.— State  v.  Shevlin-Carpenter  Co., 
68  N.  W.  973. 

§   28.    Inadequate  or  excessive  damages. 

[a]  (Mich.:    1896.) 

The  trial  court  has  discretionary  power 
to  grant,  of  its  ov>  n  motion,  a  new  trial,  in  a 
personal  injury  case,  on  the  ground  that  the 
verdict  was  inadequate.— Ft.  Wavne  &  B  I 
Ry.  Co.  v.  Donovan  (Mich.)  68  N."  W.  115. 

[b]  (Minn.;    1896.) 
To  warrant  the  grant  of  a  new  trial  in 

an  action  of  tort,  on  the  ground  of  excessive- 
ness  of  the  verdict,  it  must  apnear  that  the  ver- 
dict was  given  under  the  influence  of  passion 
or  prejudice— Meeks  v.  City  of  St.  Paul  (Minn.) 

66  X.  W.  966. 
64  Minn.  220. 

[c]  (Neb.;  1895.) 
A  verdict  will  not  be  set  aside  for  the  in- 
adequacy of  the  damages  awarded,  though  on 
one  issue  they  would  be  inadequate,  where  it 
may  have  been  based  on  other  issues,  calling  for 
a  smaller  recovery.— Edney  v.  Baum  (Neb.)  62 
N.  W.  -Mil. 

44  Neb.  294. 
[dj     (Wis.;    1S96.) 

In  tort,  where  there  is  no  fixed  rule  as 
to  damages,  the  court  is  not  allowed  to  set  aside 
the  verdict  on  the  ground  that  the  dan 
were  excessive,  unless  it  appears  that  the  jury 
was  misled  by  passion,  prejudice,  or  ignorance 
—Donovan  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 

67  N.  W.  721.  k 
93  Wis.  373. 


5.  SURPRISE,  ACCIDENT.   INADVERT- 
ENCE, AND  MISTAKE. 


[a]      (Minn.;    1S95.) 

Where  witness  for  defendant  testified  as 
to  matiers   within    defendant's   knowledge,   con- 
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in  his  previous  to  d< 

surprise,   bul    defendant    did   nol    testifj 
ill,..,-  matti  r8,  a  new  trial  on  the  ground  a 

ivas  properly  refused.    Adamant  M 

P,  i,     Minn.)  63  .V  W.   I 

ci  Minn.  4B4. 

[1>J     (Mlnn.i    1898.) 

It    appeared    that   there   had    been    five 

trial  I  ise,  in  three  of  which  the  jury 

had    a    verdict     but 

last  verdict  w  o 

nn.i  that,  excluding  all  coi  of  1  he  tes- 

a    certain   witness,   the 
ance  i  di  oee  was  in  defendant's 

Held,   that  the  discretion  of  the  trial  court  in 
refusing  a  new   trial  on  thi 
in  that  said  witness  appeared  (or  the  first  time 
at  t!n>  fifth  trial  an,l  testified  for  defendant  as 
an  eyewitness  of  the  accident  out  of  whii 
alleged    cause   of   action   tmv,    would    not   be 
disturbed.     Hull    v.    Minneapolis    St.    Ry.   Co. 
(Minn.)  67  N.  W.  218. 
6  I    Minn.  402, 
[c]     (Minn.)    1897,) 

A  refusal  of  a  new  trial  on  the  ground  of 
surprise,  because  a  witness  for  plaintiff  testi- 
fied at  the  i  rary  to  plaintiff's  i  , 
tion,  and  thereafter,  in  support  of  a  motion  f"<- 
a  new  trial,  made  an  affidavit  contvadictin  i  "  b 
testimony  on  a  material  point,  will  not  be  dis- 
turbed.- Bristol  v.  Schultz  (Minn.)  70  N.  W. 
872. 

[dl      (S.  D.s    1SKI.) 

On  a  trial  of  the  right  of  ownership  of 
property  levied  upon,  the  creditor  called  the 
-.  who  testified  that  the  property  belonged 
to  plaintiff.  The  creditor  then  applied  for  a 
continuance  on  the  ground  of  surprise,  which 
was  denied,  and  a  judgment  was  entered  for 
plaintiff,  time  being  given  to  prepare  affidavits 
in  sir, port  of  the  application.  Held,  that  the 
subsequent  grant  of  a  new  trial,  on  the  ground 
that  it  appeared  by  the  affidavits  that  the  debt- 
or bad  previously  stated  to  the  creditor,  under 
oath,  that  he  owned  the  property  at  the  time  of 
the  levy,  w.uild  not  be  disturbed.— C.  Gotzian 
&  Co.  v.  McCollum  (S.  D.)  65  N.  W.  1068. 

§   30.    Failure   to   discover   defects   in   re- 
turn of  attachment. 

(Minn.;    IS!).-..)  ' 

The  attachment  of  logs  on  which  di 
ant  in  replevin  relied  being  invalid  for  failure  of 
the  return  of  the  writ  to  show  that  a  copy  of 
the  writ  was  filea  in  the  office  of  the  surveyor 
general,  judgment  was  rendered  for  plaintiff. 
Several  months  after,  defendant  moved  for  a 
new  trial,  alleging  that  he  had  iust  discovered 
that  the  sheriff's  return  was  incorrect,  and  that 
a  certified  copy  of  the  writ  was  in  fact  filed  in 
the  surveyor  general's  office.  Held  that,  in  the 
absence  of  excuse  for  his  failure  sooner  to  dis- 
cover the  omission  in  the  return,  the  motion  was 
properly  denied.— Scott  &  Holston  Lumber  Co. 
v.  Sharvey  (Minn.)  64  N.  W.  1132. 
6'J  Minn.  528. 

§   31.    Absence  of  witness  or  evidence. 

(Nell.;   1896.) 

A  litigant  whose  witnesses  were  absent 
when  the  ease  was  called  for  trial,  hut  who 
made  no  objection  to  an  immediate  trial  on  that 
account,  could  not,  on  a  motion  for  new  trial, 
complain  that  he  was  prejudiced  because  the 
cause  was  not  continued. — Kreamer  v.  Irwin 
65  N.  W.  S85,  46  Neb.  S27. 

§   32.    Failure    to    procure    counsel  —  Un- 
avoidable casualty  or  misfortune. 

(Iowa;    1804.) 

Where  one  of  several  defendants  agreed 
to  attend  to  the  defense  of  the  action,  and  re- 
tained an  attorney  to  do  so,  and  such  attorney, 
by  reason  of  his  own  and  his  wife's  illness,  was 
unable  to  look  after  the  ease,  and  so  informed 
defendant,  but  defendant   understood   that  said 


i    attorney,  who 

.  ivitb  the  ea  ,-,  to  prepare 

the  defense,  and  then  i  1  in  the  matter, 

a  iu  setting 
an, I.  r 

1  '    !.  par.  7.  "for  i  ■  unity 
or  misforl  tine     ;  i 

fending.— White  v.  Cray  (Iowa)  til   N.  W.  173. 

02  Iowa,  525. 


6.  NEWLY   DISCOVERED    EVIDENCE. 

i  ■        .tion  of  court,  see  "Appeal,"  5  206. 

§   33.    In  general. 
In]     irmwi;    I89S.) 

i:..,',  ni   by  plaintiff  for  a  new  trial 
for  newly-discovered  evidence,  in  an  action  for 

injuries  to  a  boy,  brought  by  his  father  as  next 
friend,  it  appeared   that  the  father  bad  BU 

.  oi ■  ini  the  same  tort 

in  each  ease  was  the  game;  man- 

aged l  .    that  the  I  was  tried 

immediately  after  the  former;  tl  it  a  brother 
ni  plaintiff  was  a  witness  in  the  latter  ease,  but 
in,!   ,n   ,  :    tha  I   be  named  a  certain  boy 

.•  ho  ■>  ii  -I 

,,ili,r  witnesses   for  plaintiff  were  examin 
delay  was  granted  to  enable  plain  t  such 

boy;  that,  after  plaintiff  rested  in  Lb,  former 
case,  be  was  permitted  to  call  as  a  witness  a  boy 

who  lived  near  by,  and  bad 
the  entire  trial;    that  the  witne 
mony  it  was  i  I  dmi  6  was  newlj  i 
an  affidavit  as  to  what  he  knew  of  the  ae 
that  a  counter  affidavit  was  filed  showing  that 
contradictory   statements;     and 
that  his  evii  aid  contradi  t  all  of  plain- 

tiff's other  witnesses  as  to  the  manner  of  the 
aci  tdent,  Held,  that  a  denial  of  the  motion  was 
within  the  court's  discretion.— Seal  ey  v.  Martin- 

W is  Co.  (Iowa)  01  N.  W.  034. 

93  Iowa,  4'JO. 

[b]  ((own;    lfS!).",.) 

There  is  no  abuse  of  discretion  in  re- 
fusing a  new  trial  for  newly-discovered  evi- 
dence, where  it  was  of  doubtful  relevancy,  in 
view  of  the  evidence  submitted  on  the  trial. 
Moore  v.  Davenport  &  R.  I.  Ry.  Co.  (Iowai  62 
N.  W.  679. 

[c]  (Iowa:    1896.) 

After  judgment  for  plaintiff  in  an  actiou 
for  personal  injuries,  defendant  moved  for  a 
new  trial  on  newly-discovered  evidence  that  the 
day  before  the  injury  for  which  plaintifl 
"she  fell  downstairs  at  home,  from  the  first 
si.ps  to  the  bottom."  The  height  of  the  stairs 
was  not  shown,  or  that  plaintiff  made  any  com- 
plaint, or  suffered  any  pain,  or  manifested  any 
injury  before  the  accident  in  controversy.  Held, 
that  the  evidence  was  not  material. — Lorig  v. 
City  of  Davenport  (Iowa)  68  N.  W.  717. 

[d]  (Minn.;   189S.) 

A  new  trial  of  an  action  against  a  city 
could  not  be  granted  for  newly-discovered  evi- 
dence consisting  of  a  published  resolution  of  the 
citv  council.— Walsh  v.  City  of  St.  Paul  (Minn.) 
04  N  W.  147,  62  Minn.  145;  Galviu  v.  Same, 
Id. 

[e]  (Minn.;    1S9G.) 

A  motion  for  a  new  trial  will  n 
granted,  on  the  ground  of  newly-discovered  evi- 
dence, where  such  evidence  is  conflicting  or  cu- 
mulative, or  where  no  facts  are  shewn  why  it 
could  not  have  been  discovered  before  the  trial 
by  reasonable  diligence. — Meeks  v.  City  of  St. 
Raul  (Minn.)  66  N.  W.  966. 
04  Minn.  220. 

§   34.    Application  and  affidavits. 

[a]     (Mill..:   1897.) 

To  warrant  a  new  trial  on  the  ground  or 
newly-discovered  evidence,  the  applicant  must 
sh,,w   thai   the  evidence  itself,  and  not  merely 

its   materiality,   is   newly  discovered,   that    it   is 
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not  cumulative,  that  it  will  render  a  different 
result  probable  on  retrial,  and  that  bis  failure 
to  produce  it  was  not  due  to  want  of  reasonable 
diligence.— Canfield  v.  City  of  Jackson  (Mich.) 
70  N.  W.  444. 

1 1>  |     i  Minn.:    189C.) 

It  is  not  error  to  refuse  a  new  trial  where 
the  affidavit  merely  alleges  the  discovery,  soon 
after  the  judgment,  of  witnesses  who  will  tes- 
tify to  certain  material  facts,  and  that  affiant, 
before  the  trial,  had  "exercised  the  greatest  dili- 
gence" in  searching  for  such  evidence;  the  time 
and  manner  of  the  discovery  of  such  witnesses 
not  being  stated. — Bradley  v.  Norris  (Minn.)  69 
N.  W.  624. 

[o]     (Wis.;    189C.) 

A  new  trial  for  newly-discovered  evi- 
dence is  properly  denied  where  the  petition  fails 
to  show  any  adequate  excuse  for  not  having  the 
witness  present  at  the  trial. — Lewis  v.  New- 
ton (Wis.)  6T  N.  W.  724. 
93  Wis.  405. 

§  35.    Cumulative    and    impeaching    evi- 
dence. 

[a]     (Iowa:    1895.1 

A  new  trial  will  not  be  granted  for  newly- 
discovered  evidence  which  is  merely  cumulative. 
—Eaton  v.  Crips  (Iowa)  62  N.  W.  687. 

[1>]     lloira:    1895.) 

A  new  trial  on  the  ground  of  surprise  and 
newly-discovered  evidence  is  properly  denied, 
where  the  evidence  relied  on  is  cumulative. — 
Names  v.  Dwelling-House  Ins.  Co.  of  Boston 
(Iowa)  64  N.  W.  62S. 

[c]  (Iowa;    1896.) 

Where  each  of  the  affidavits  in  support 
of  a  motion  for  new  trial  for  newly-discovered 
evidence  describes  a  different  transaction  from 
that  testified  tc  by  witnesses  on  the  trial,  such 
evidence  is  not  cumulative. — Means  v.  Yeager 
(Iowa)  65  N.  W.  993. 

[d]  (Mich.;    1895.) 

The  denial  of  a  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence  which 
appears  to  be  principally  cumulative  is  no  ground 
fur  reversal.— White  v.  Peabody  (Mich.)  64  N. 
W.  41. 

[e]  (Minn.;    1895.) 

Where  the  newly-discovered  evidence  on 
which  was  based  a  motion  for  a  new  trial  was 
merely  cumulative,  the  motion  was  properly  de- 
nied.—Adamant  Manuf'g  Co.  v.  Pete  (Minn.) 
63  X.  W.  1027. 

01  Minn.  464. 

[f]  (Minn.:    189(5.) 

Cumulative  evidence  is  additional  evidence 
of  the  same  kind  and  to  the  same  point  as  that 
given  on  the  first  trial,  but  evidence  is  not  cumu- 
lative if  it  relate  to  distinct  and  independent  facts 
of  a  different  character,  though  it  tend  to  estab- 
lish the  same  claim. — Lavman  v.  Minneapolis  St. 
Ry.  Co.  (Minn.)  69  N.  W.  329. 

5  36.    Diligence  of  applicant. 

la]     (Mich.;    1896.) 

A  claim  was  presented  against  a  decedent's 
estate,  based  on  a  written  agreement  which  a 
witness  testified  was  intended  as  an  agreement 
of  trust.  On  appeal  to  the  circuit  court  the 
claimant  attempted  to  enforce  it  as  an  absolute 
sale.  Held  error  to  refuse  a  motion  for  a  new 
trial  because  of  newly-discovered  evidence, 
based  on  the  affidavit  of  the  attorney  who  drew 
the  instrument  that  it  was  intended  as  a  trust 
agreement, because  defendant  had  not  used  dili- 
gence in  looking  up  the  evidence,  since  he  had 
no  reason  to  expect  the  claim  to  be  based  on  a 
different  theory  in  the  circuit  court. — Raub  v. 
Nisbett  (Mich.)  69  N.  W.  77. 

lb]     (Minn.;    1894.) 

Where  a  party,  in  June,  knew  of  alleged 
newly-discovered  evidence,  but  failed  to  move 
for  a  new  trial  because  thereof  until  DeceinbiT, 
he  is  guilty  of  such   laches  as  should   bar  the 


motion. — Lathrop  v.  Schutte  (Minn.)  61  N.  W. 
24. 

59  Minn.  234. 
[c]     (Minn.;    1896.) 

There  was  no  error  in  denying  a  new 
trial  on  the  ground  of  newly-discovered  evi- 
dence which  it  was  claimed  would  be  given  by 
a  witness  with  whom  the  moving  party  was  ac- 
quainted before  the  trial,  and  who  was  known 
in  have  been  on  the  train  which  caused  the 
injuries  on  which  the  action  was  based,  at  the 
time  of  the  accident. — Wherry  v.  Duluth,  M.  & 
N.  Ry.  Co.  (Minn.)  67  N.  W.  223. 

04  Minn.  415. 
t«l]      (S.  1).;    1895.) 

A  new  trial  because  of  newly-discovered 
evidence  will  not  be  granted  where  diligence  to 
procure  the  evidence  on  the  first  trial  is  not 
shown,  nor  where  the  new  evidence  is  merely 
cumulative. — Demmon  v.  Mullen  (S.  D.)  62  N. 
W.  380. 

6  S.  D.  554. 


IV. 


STATUTORY    NEW   TRIAL   AS    OF 
RIGHT. 


§  37.    Actions  involving  title  to  land. 
(Minn.;    1895.) 

Where,  in  an  action  involving  the  title  to 
real  estate,  recovery  of  possession  is  not  sought 
by  either  party.  Gen.  St.  1878.  e.  75,  §  11  (Gen. 
St.  1894,  §  5845),  giving  a  second  trial  as  a  mat- 
ter of  right,  does  not  apply. — Schons  v.  Village 
of  Kellogg  (Minn.)  63  N.  W.  257. 
61  Minn.  128. 


NEXT  FRIEND. 

See  "Infancy,"  §  6. 

Action   by,   necessity   of  security   for   costs,   see 
"Costs,"  §  19. 


NEXT  OF  KIN. 

See  "Descent  and  Distribution,"  §§  1-3. 

NOMINAL  DAMAGES. 

See  "Damages,"  §  2. 

NOMINATION. 

To  office,  see  "Elections  and  Voters,"  §5  5-9. 

NON  COMPOS  MENTIS. 

See  "Insanity." 

NON  OBSTANTE  VEREDICTO. 

See  "Judgment,"  §  27. 


NONRESIDENCE. 

Effect  of  running  of  limitations,  see  "Limita- 
tion of  Actions,"  §  22. 

on  right  to  divorce,  see  "Divorce,"  §  4. 

Insolvency  of  nonresidents  doing  business  in 
state,  see  "Insolvency,"  §  3. 

Issuance  of  replevin  writ  against  nonresidents, 
see  "Replevin,"  5  9. 

Necessity  of  nonresidents  giving  security  for 
costs,  see  "Costs,"  §  18. 
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Notice  I"  ii. .n r.  - 1  '  nts  of  | dings  to  cstab- 

drain,  see  "Drainage,1    ■;,  ■>. 
,,(    taxing    debts    due    nonresidents,    see 
"Taxation,"  S  Is- 
Qualification    of    attorney    appointed    to 

ng  attornej     set    "Oi  Iminal   Law,"  § 
56. 
Right   to  attachment  against  nonresidents,  see 
"Altael.iueM,"  §  4. 


NONSUIT. 

See  "Practice  in  Civil  Cases,"  §§  4-10. 

NONSUPPORT. 

Ground  for  divorce,  see  "Divorce,"  5  11. 

NOTARY   PUBLIC. 

Certificate  to  affidavit,  see  "Affidavit."  5  1. 
Certificate  to  deposition,  see  "Deposition, 


§3. 


NOTES. 

See  "Negotiable  Instruments." 

NOTICE. 


11,  12; 


See,  also,   'Tractice  in  Civil  Cases," 

"Writs  and  Notice  of  Suit." 
Given  before  obtaining  tax  deed,  see  "Taxa- 
tion," §§  94,  95.  , 
Of  acceptance  of  guaranty,  see  "Guaranty,  &  5. 
Of  adioining  landowner  of  intention  to  make 
excavation,  see  "Adjoining  Landowners,"  §  1. 
Of  appeal,  see  "Appeal,"  §§  53-60. 

from  justice,  see  "Appeal,"  §  162. 

in  criminal   cases,  see   "Criminal   Law,      § 

203. 
Of  application   for  accounting  by  executor,  see 
"Executors  and  Administrators,"  §  31. 

for  security  for  costs,  see  "Costs,"  §  16. 

for  tax  deed,  see  "Taxation,"  §  106. 

Of  assessment  of  taxes,  see  "Taxation,"  §  26. 

under   mutual   policy,    see    "Insurance,"    §§ 

173-175. 
Of  assisnment  of  mortgage,  see  "Mortgages,     §§ 

31.  32. 
Of  cancellation  of  policy,  see  "Insurance,"  §  25. 
Of  change  of  boundaries  of  school  district,  see 

"Schools  and  School  Districts,"  §  4. 
Of  claim  for  damages  from  fire,  see  "Railroad 
Companies,"  §  73. 

to  property  seized,  see  "Execution,     §  16. 

Of  contest  of  land  entry,  see  "Public  Lands," 

§  17. 
Of  default  in  conditions  of  mortgage,  see  "Mort- 
gages," §  52. 
Of  defects  in  bridges,  see  "Bridges,"  §  5. 

in  goods  sold,  see  "Sale,"  §§  35,  36. 

in  streets  or  sidewalks,  see  "Municipal  Cor- 
porations." §§  S6— S8. 
Of  dissolution  of  firm,  see  "Partnership,"  §_  22. 
Of    drainage   proceedings,    see    "Drainage,"    §§ 

4,  5. 
Of  election,  see  "Elections  and  Voters,"  §  3. 

contest,  see  "Elections  and  Voters,"  §  28. 

to  determine   amount   of   license,   see   "In- 
toxicating Liquors,"  §  12. 

to  fix  or  change  location  of  county  seat,  see 

"Counties,"  §  14. 
Of  equities,  rights  of  bona  fide  purchasers,  see 
"Negotiable    Instruments."    §   54;     "Sale,"    §§ 
89-92;   "Vendor  and  Purchaser,"  §  3S. 
Of  execution  sale,  see  "Execution,"  §  21. 
Of    foreclosure    by    advertisement,    see    "Mort- 
gages," §  84. 


Of  forfeiture  of  • 

and  Purcba  i  15. 

Of  blgbwaj  proi  •  "1  tighways,'  §  8. 

Of  lei  ichment." 

Of  lien  claim,  see  "M 

.in.i  Client,"  4 
in. 

i  lens,  see  "Lis  Pi  miens." 
Of  local  oj  I'M  ting  Liq- 

.  '  S  4. 
Of   loss  or   injury   to   live  stock   in   transit,   see 
"'    ' 

under  policy,  see  "Insurance,''  .     7u  75. 

Of  maturit; 

1  i 

s  -'''■ 
Of  motion,  see  "Practice  in  Civil  Cases,"  5  16. 

lent,  ' 
5  51. 

of  note,  see  "Negotiable  Instru- 

1    ''"'■ 
i   tor  public  improvements,  see  ">Iu- 

iii.ii .!  i  Coi  porations,"  S  119.  . 

I    incipal    and    s  urety,   see   "Pnn- 

'    I  '  '■ 

Of  removal  from  "'1  Officer, 

§  -7. 

lit,  see  "Writs  and  Notice  of  S 

Of  taking  of  deposits 

(ii   ta    at  ion  of  a  '  23. 

mination  of  lease,  see  "Landlord  and  Ten- 
ant." §  22. 

Of  title   to   land   held   adversely,  see   "Adverse 
l '.  isession,"  $  6. 

To  agent,  binding  effect  on  principal,  see  "Prin- 
Qt,"  S  27. 

To   claimanl    of  goods  attached,   see  "Attach- 
ment." S  45. 

To  owner,  taking  property  without  due  process 
of  law,  see  "Constitutional  Law."  5  4'J. 

To  quit,  see  "Forcible  Entrv  and  Detainer,"  J 
3;   "Landlord  and  Tenant,"  §  61. 

[a]  (Iowni    1805.) 

A  statement  by  the  owner  of  certain 
corn  to  the  sheriff,  who  was  about  to  levy  ex- 
ecution thereon,  that  such  property  was  mort- 
ga  I.  was  not  such  actual  notice  as  will  enable 
the  mortgagee  to  recover  from  the  purchaser, 
where,  by  mistake,  the  mortgage  did  not  in  fact 
cover  the  corn  in  controversy. — King  v.  How- 
ell (Iowa)  62  X.  W.  738. 

[b]  (Minn.;    1804.) 

Public  records  do   not  cense  to  be  con- 
structive notice  when  they  are  burned. — Thomas 
v.  Hanson  (Minn.)  61  N.  W.  135. 
59  Minn.  274. 


J  1. 


NOVATION. 

Release  of  original  debtor  by  oral  agreement, 
see  "Frauds,  Statute  of,"  §  10. 

Rights  and  obligations  of  old  firm,  see  "Partner- 
ship," §  47. 

§   1.    What  constitutes. 

fn]     (Mich.;    IS!).".) 

Where  defendants  sublet  a  contract  to 
one  who  assigned  to  them  moneys  due  the  labor- 
ers, which  defendants  agreed  to  pay,  they  are 
liable  where  the  subcontractors  abandoned  the 
work,  and  cave  time  checks  to  the  laborers. — 
Gleason  v.  Fitzgernld  (Mich.)  63  N.  W.  512. 
105  Mich.  516. 

[b]     (Mien.;    1SUU.) 

Defendants  were  mortgagees  of  chattels, 
which  were  sold  by  the  mortgagor  to  another 
with  defendants'  consent,  and  a  bill  of  sale  was 

,  ,  el,  ,l  to  di  fendants  by  the  mortgagor  in  an 
amount  exceeding  the  sum  due  on  the  mortgage, 
and  the  purchaser  was  to  pay  for  the  san 
monthly  installments  tc  defendants.  There  was 
evidence  of  an  arrangement  between  defendants. 
the  mortgagor,  and  plaintiffs,  creditors  of  the 
mortgagor,  whereby   defendants  were  to  assume 
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the  debt  due  from  the  mortgagor  to  plaintiffs, 
and  that  plaintiffs  looked  to  defendants  for  pay- 
ment. After  making  two  payments,  the  pur- 
chaser surrendered  the  property  to  defendants. 
Held,  that  it  was  proper  to  submit  to  the  jury  the 
question  as  to  whether  the  arrangement  between 
the  parties  amounted  to  a  novation. — Brown  v. 
Neidhold  (Mich.)  66  N.  \V.  349. 

[c]     (Neb.;    18!><;.) 

Where  a  state  treasurer  accepted  from 
his  predecessor,  in  payment  of  state  funds,  cer- 
tificates of  deposit  issued  by  a  bank  in  which 
the  funds  had  been  deposited  for  safe-keeping, 
and  thereupon  redeposited  the  certificates  un- 
der the  depository  law  in  the  same  bank  which 
issued  them,  the  subsequent  cancellation  of  the 
certificates,  ami  the  stale's  acceptance  of  a  cred- 
it on  open  account  for  their  amount,  operated 
as  a  novation,  making  the  bank  the  state's 
debtor,  and  releasing  the  treasurer  from  liabil- 
ity.—State  v.  Hill  (Neb.)  CO  N.  W.  541. 
47  Neb.  456. 

§  2.    Requisites. 

[a]  (Mich.;    189G.) 

A  novation  cannot  be  created  without 
consent  of  the  debtor. — Dean  v.  Ellis  (Mich.) 
65  N.  W.  971. 

[b]  (Neb.;    1897.) 

There  can  be  no  novation  of  a  debt  with- 
out an  unqualified  discharge  of  the  original 
debtor. — Western  White  Bronze  Co.  v.  Por- 
trey  (Neb.)  70  N.  W.  383. 

§  3.    Sufficiency  of  evidence. 

(Neb.;    1895.) 

Where  the  vendee  of  an  employer  retain- 
ed a  servant  with  whom  the  vendor  had  a  con- 
tract for  services,  and  paid  him  at  the  contract 
rate  for  several  months,  it  was  sufficient  evi- 
dence of  novation  to  charge  the  vendee  with  the 
obligations  of  the  contract. — Culbertson  Irrigat- 
ing &  Water-Power  Co.  y.  Wildman  (Neb.)  63 
N.  W.  '.147. 

45  Neb.  663. 


NUDUM  PACTUM. 

See  "Contracts,"  §  12. 


NUISANCE. 

I.  PUBLIC  NUISANCES,  §§  1,  2. 
II.  PRIVATE  AND  MIXED  NUISANCES, 

SS  3-6. 
III.  CIVIL  REMEDIES.  §§  7-11. 


I.   PUBLIC    NUISANCES. 

5   1.   What  constitutes, 
[a]     (Neb.;    1895.) 

A  gambling  house  is  a  public  nuisance. — 
Hill  v.  Pierson  (Neb.)  63  N.  W.  835. 
45  Neb.  503. 

lb]     (Wis.;    1S9G.) 

It  is  not,  prima  facie,  a  nuisance  to  cast 
garbage  in  one  of  the  Great  Lakes  15  miles  from 
shore.— Kuehn  v.  City  of  Milwaukee  (Wis.)  65 
N.  W.  1030. 

92  Wis.  263. 

§   2.    Rights  of  individuals. 
[a]     (Minn.;    1895.) 

A  private  individual  cannot  sue  to  enjoin 
an  obstruction  or  other  nuisance  in  a  public 
;  unless  he  suffers  damages  peculiar  to  him- 
self, his  property,  or  his  business,  other  than 
that  suffered  in  common  with  the  public. — Gund- 
lach  v.  Hnmm  (Minn.)  64  N.  W.  50. 
62  Minn.  42. 


[b]     (Neb.;    1S95.) 

The  maintenance  of  a  gambling  house  by 
n  lessee  will  not  be  enjoined  at  the  instance  of 
the  lessor,  in  the  absence  of  a  showing  of  some- 
spe  lial  injury  suffered  by  the  latter  aside  from 
thai  suffered  in  common  with  the  public— Hil! 
v.  Pierson  (Neb.)  63  N.  W.  835. 
45  Neb.  503. 


II.    PRIVATE  AND  MIXED  NUISANCES. 

§   3.    Liability  as  between  adjoining  own- 
ers. 

[a]  (Mich.;    1S95.) 

The  operation  of  a  machine  and  black- 
smith shop  devoted  to  boat  repairing,  in  a  neigh- 
borhood otherwise  given  up  to  costly  resi  1  -uees. 
established  after  the  character  of  the  locality 
as  a  residence  district  had  been  6 
and  in  the  face  of  protests,  will  be  enjoined. — 
McMorran  v.  Fitzgerald  (Mich.)  64  N.  W.  569. 

[b]  (Mich.;    1895.) 

A  slu  d  used  for  coal  and  wood  removed 
by  a  lot  owner  to  the  portion  of  his  lot  a  I 
ing  a  tenement  building  of  his  adjoining  lot 
owner,  though  placed  there  maliciously,  cannot 
be  considered  a  nuisance.  Flaherty  v.  Moran 
(1890)  45  N.  W.  3S1,  81  Mich.  52,  distinguished. 
— Kuzniak  v.  Kozminski,  65  N.  W.  275. 

[C]      (Mich.;    1S9U.) 

Injunction  will  lie  to  restrain  an  adjoin- 
ing property  owner  from  maintaining  a  fence  11 
feet  high  on  the  division  line,  which  shuts  off 
the  circulation  of  air  from  plaintiff's  building, 
thereby  rendering  it  damp  ami  unhealthy.— 
Peck  v.  Roe  (Mich.)  67  N.  W.  10S0. 
[d]     (Minn.;    1895.) 

Where  defendant,  for  his  own  use,  stored 
on  his  own  land  petroleum,  which  escaped  on 
the  premises  of  his  neighbors,  he  is  liable  for  the 
damages  without  proof  of  negligence  on  his  part. 
Cahill  v.  Eastman  (1871)  18  Minn.  324  (Gil. 
292),  followed. — Berger  v.  Minneapolis  Gaslight 
Co..  62  N.  W.  336,  60  Minn.  29(5;  Lindberg 
v.  Same.  Id.:  Hanson  v.  Same.  Id.:  Johnson  v. 
Same,  Id.;  Boive  v.  Same.  Id.;  Lindquist  v. 
Same.  Id.:  Samuelson  v.  Same.  Id.;  Anderson 
v.  Same,  Id.;  Olson  v.  Same.  Id.:  Jonson  v. 
Same,  Id.;  Siller  v.  Same,  Id.;  Jepson  v.  Same. 
Id. 

§  4.    Markets  established  by  city. 

[a]  down;    1895.) 

A  market  established  at  an  appropriate 
place  by  a  city  council,  under  authority  of  Code, 
§  456.  is  not  rendered  a  nuisance,  per  se,  by  the 
fact  that  stock  confined  therein  corrupt  the  air. 
to  the  injury  of  adjacent  residents. — Miller  y. 
City  of  Webster  City  (Iowa)  62  N.  W.  648. 

[b]  (Iowa;   1895.) 

In  an  action  to  enjoin  the  use  of  a  square 
for  a  market  and  weighing  place,  as  being  a  nui- 
sance, it  is  immaterial  that  the  ordinance  estab- 
lishing the  place  is  unreasonable,  in  requiring 
the  entire  weighing  of  the  city  to  be  done  on  one 
set  of  scales. — Miller  v.  City  of  Webster  City 
(Iowa)  02  N.  W.  648. 

§  5.    Sanction  of  city. 
(Iowa;   1895.) 

The  fact  that  a  company  was  authorized 
by  the  city  council,  under  legislative  authority, 
to  erect  and  operate  waterworks,  does  not  re- 
lieve it  from  liability  for  discharging  smoke  and 
soot  from  its  smokestack  on  an  adjacent  resi- 
dence. —  Churchill  v.  Burlington  Water  Co. 
(Iowa)  62  N.  W.  646. 

§   6.    Prescriptive   right   to   maintain. 
(Minn.:    lNtili.) 

To  constitute  an  adverse  user  sufficient  to 
sustain  a  right,  by  prescription,  to  maintain  a 
nuisance,  the  nuisance  must  have  been  con- 
tinued in  substantially  the  same  way.  and 
with    equally    injurious   results,    for   the   entire 
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Btatuti  I     Matthews  v.  Still 

&  Elei  I        t  Co  on.)  65  N.  \V.  947. 

03  -Minn.  496. 


III.    CIVII.  REMEDIES. 

Abatement    by   city,    see   "Municipal    Corpora- 
tions," S  13. 

by  health  officer,  sec  "Health,"      l. 

Injunction   against    mi 
sauce,  see  "Intoxicating  Liquors,"  §§  40,  47. 

§   7.    Abatement. 

[a  I     (Minn.;    1890.) 

In  an  action  by  a  wife  to  abate  a   t 
caused  by  the  manner  in  which  defendant  handled 
oil  in  the  vicinity  of  plaintiff's  dwelling,  and  to 
r,  ,-u\  er  damages,  it  was  proper  to  permit  pi 

:)..,  for  (he  purpose  of  showing  thi 
which   she   was  putting  her  property,   thai    her 
■  ted  of  her  husband  and  six  children, 
urk  v.  Standard  Oil  Co.  (Minn.)  68  N.  W. 
1090. 
[I>l     (Minn.;    1890.) 

In    an    action    to   abate    an    alleged    nuisance 
caused  by  the  manner  in  which  defendant   han- 

oal  oil  in  the  vicinity  of  plaintiff's  dv, 
and  to  recover  damages,  it  was  error  to  exclude 
evidence  as   to  whether  plaintiff   had   complained 
alleged  nuisance  to  defendant. — Friburk  v. 
Standard  Oil  Co.  (Minn.)  OS  N.  W.  1090. 

[c]     (Wis.;   1890.) 

A  complaint  alleged  that  plaintiffs  owned 
certain  lots;  that  they  platted  a  street  on  them; 
that  the  plat  had  been  recorded,  but  the  street 
had  not  been  formally  accepted  by  the  village; 
defendants  maintained  a  house  parti;  on  a 
lot  owned  by  them,  but  which  encroached  11  feet 
on  such  street;  that  defendants  threatened  to  al- 
so build  a  sidewalk  on  said  street  next  to.  such 
house;  and  that  such  house  and  sidewalk  were 
actions  10  the  street,  and.  obstructed  the 
view  along  such  street,  and  thereby  damaged 
plaintiffs'  property,  etc.  Held,  that  the  com- 
plaint stated  a  cause  of  action  for  the  abatement 
of  a  private  nuisance,  and  this  though  ejectment 
jvould  lie,  since  ejpetment  would  not  afford  an 
adequate  remedy.— Ryan  v.  Schwartz  (Wis.)  09 
N.  W.  178. 

§  8.   Injunction. 

[a]     (Iowa;    1805.) 

The  fact  that  excrement  is  deposited*  in 
the  street  by  horses  tied  to  hitching  posts  erected 
by  a  city  is  not.  a  ground  for  an  injunction 
against  the  maintenance  of  the  posts. — Miller  v. 
City  of  Webster  City  (Iowa)  02  N.  W.  048. 

tb]     (Iowa;    1895.) 

Wheie  a  rendering  establishment  located 
within  a  city,  while  operated  so  as  to  give  the 
least  possible  offense,  so  contaminates  the  at- 
mosphere as  to  affect  the  comfort  and  health  of 
the  occupants  of  houses  in  its  vicinity,  and  there 


is  not  bing  in  the  •.  iiieh 

Oil    Ml    \i- 

ation,  th 

Dance,  un- 
der  Co  333 

1  •  alth  or  ol  !  is  a 

ee  which  "nay  i  I  by  any  n 

I    .  reby     th  ui 
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— Millhiser  v.   Willa  i        I  I       ....    V. 

3   9.    Action  for   damages. 
(Minn.  |    L805.) 

ii  cannot  be  maintained  tur 
onstituting    a    public    nui 

apolis  (Minn.)  (Jo  N.  W.  174. 
i;i  Minn.  in. 

§    10.    Measure   of   damages, 
la]     (Iowa;    IWir.a 

In  an  action  cor  discbt  I  e  and 

soot  on  premises  occupied  a  ace,  plain- 

tiff may  recover  for  the  deprivation  oi  the  com- 
forts bli  i  ty.  and  is  not 
confined  to  the  de]  aloe. — 
Churcl  ill  v.  Burlington  Water  Co.  (Iowa)  62  N. 
W.  640. 

[b]  (Iowa;    189.-..) 

Wl  '    i  harge  of  smoke  and   soot 

from  a  smokestack  onto  an  adjacent  residence 
was  ab  ire  the  trial,  dam  tot  he 

red  as  for  a  permanent  injury.— Foote  v. 
Burlington  Water  Co.  (Iowa)  UJ  N.  W.  648. 

[c]  (Minn.)   1805.) 

Where  a  on  premises 

d  by  plain 

■  premises, 
they  may  r« ver  for  any  Inconvenience  and  in- 
jury to  their  health  or  property  caused   by  the 
ace,  without  fault  on  their  pari      Berger  v. 
Minneapolis  Gaslight  Co.  (Minn.)  62  X.  W 
60  '  '"mi.  296;    Lindberg  \ . 
v.  Same,  Id.;   Johnson  v.  Same,  Id.;    Boive  v. 
Same.    Id.:     Lindquist    v.   Same.    Id.:     San 
v.  Same.  Id.;   Anderson  v.  Same.  Id.;    O! 
Same.  Id.;  Jonson  v.  Same,  Id.;   Siller  v.  Same, 
Id.;  Jepson  v.  Same,  Id. 

§   11.   Excessive   damages. 
(Minn.;    J  S9G.) 

A  verdict  for  $300  in  an  action  to  recover 
damages  for  a  nuisance  caused  by  the  I 
in  which  defendant  handled  coal  oil  in  the  vicinity 
of  plaintiff's  dwelling  was  not  supported  by 
evidence  that  when  oil  was  spilled  by  defendant, 
and  the  wind  blew  towards  plaintiff's  house,  there 
w;is  a  strong  odor  of  oil,  which  sometimes  com- 
pelled the  closing  of  windows,  and  that  the  nui- 
sance continued  during  two  summers. — Friburk  v. 
Standard  Oil  Co.  (Minn.)  OS  N.  W.  1090. 


NUNC  PRO  TUNC. 

Entry  of  judgment,  see  "Judgment,"  §  33. 
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OATH. 


See  "Affidavit.1 


OBJECTIONS. 

First  raised  on  appeal,  see  "Appeal,"  §§  193- 
201. 

on   appeal  from  justice,   see  "Appeal,  '  §§ 

172-174.  .    . 

on  appeal  in  criminal  cases,  see  "Criminal 

Law,"  S  227. 

Reached  by  demurrer,  see  "Pleading,"  §§  19-21. 
Relating  to  bill  of  exceptions,  see  "Appeal,"  §§ 

131,  132. 
To  appraisement,  see  "Judicial  Sales,     §  2. 
To  argument  of  counsel,  waiver,  see  "Trial,'    § 

48. 
To    certificates    of   nomination,   see   "Elections 

and  Voters,"    §  9. 
rl"n  depositions,  see  "Deposition,"  §  9. 
To  evidence,  see  "Trial,"  §§  21-35. 

in  criminal  cases,  see  "Criminal  Law,"  §§ 

73-78. 

To  indictment,  see  "Criminal  Law,"  §§  22-24. 
To    instructions,    see    "Criminal    Law."    5    150: 

"Trial."  55  81-87. 
Tn  iuvisdiction,  see  "Abatement  and  Revival." 

§  3. 
To  pleading,  waiver,  see  "Pleading,"  §§  80-100. 
To  sureties  on  appeal  bonds,  see  "Appeal."  §  66. 
Waiver  bv  act-ion  or  nonaction  on   appeal,   see 

"Appeal,"  §  261. 

by  appearance,  see  "Appearance,"  §  5. 


OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law," 
29-31. 

OBSCENE   PUBLICATIONS. 


(Midi.:   1895.) 

One  cannot  be  convicted,  under  an  infor- 
mation charging  her  with  having  procured  a  cer- 
tain obscene  picture  of  herself  for  the  purpose 
of  exhibition,  loan,  and  circulation,  upon  evi- 
dence tending  to  show  merely  that  she  sat  for 
such  a  negative,  there  being  nothing  to  show 
her  purpose  in  doing  so. — People  v.  Ketchum 
(Mich.)  01  N.  W.  776. 
103  Mich.  443. 


OBSTRUCTING  JUSTICE. 

ta]     i  Iowa:    1895.) 

On  a  trial  for  resisting  an  officer,  evi- 
dence that  defenoant.  when  the  arrest  was  at- 
tempted, drew  a  revolver,  and  said  that  he 
would  shoot  the  officer  before  he  would  go  with 
him,  sufficiently  shows  actual  resistance. — State 
v.  Seery  (Iowa)  64  N.  W.  631. 

[b]  (Iowa;    IS95.) 

On  trial  for  resisting  an  officer,  where 
it  appeared  that  defendant,  when  an  attempt 
was  made  to  arrest  him.  drew  a  revolver,  and 
said  that  he  would  shoot  the  officer  before  he 
would  go,  a  fine  of  $500  was  not  excessive,  the 
statutory  maximum  being  $1,000. — State  v. 
Seery  (Iowa)  64  N.  W.  631. 

[c]  (Mich.:   1897.) 

It  is  an  indictable  offense  at  common  law 
for  any  person  to  prevent  the  mayor  of  a  citv 
from   examining  the  books  of  the  fire  commis- 
4N.W.DIG.— 46 


sioners,  as  he  is  authorized  to  do  by  its  charter. 
— Tryon  v.  Pingree  (Mich.)  70  N.  W.  905. 


OBSTRUCTIONS. 

Of  highway,  see  "Highways,"  §§  20-32. 

Of  light  and  air,  see  "Adjoining  Landowners," 

§3. 
Of    water    course,    see    "Waters    and    Water 

Courses,"  §§  5,  6. 


OBTAINING  GOODS  UNDER  FALSE 
PRETENSES. 

See  "False  Pretenses." 

OCCUPATION. 

See  "Use  and  Occupation." 

OCCUPATION  TAXES. 

Power  of  city,  see  "Municipal  Corporations,"  § 
29. 

OFFER. 

And  acceptance  of  proposition,  see  "Contracts," 
§  1;  "Sale,"  §§  1,  2;  "Vendor  and  Purchaser," 
«  2. 

Of  evidence,  see  "Criminal  Law,"  §  04;  "Trial," 
§§  9.  10. 

To  dedicate,  see  "Dedication,"  §  5. 


OFFICE  AND  OFFICER. 

I.  APPOINTMENT,      ELECTION,     AND 
TENURE,  §§  1-5. 
H.  ELIGIBILITY  AND  QUALIFICATION 
—WHEN      TITLE      TO      OFFICE 
VESTS.  §§  6-8. 
III.  RIGHTS  PENDING  CONTEST,  §  9. 
rv.  PROCEEDINGS  BY  BOARDS,  §§  10,  11. 
V.  COMPENSATION,  §§  12-15. 
VI.  DE  FACTO  OFFICERS,  §§  16,  17. 
VII.  DUTIES     AND     LIABILITIES— SUIT 

ON  BOND,  §§  18-25. 
VIII.  SUSPENSION  AND  REMOVAL,  §§  26- 
29. 
IX.  DETERMINATION     OF     TITLE— RE- 
COVERING  I'dSSESSION  OF  OF- 
FICIAL PAPERS.  §§  30,  31. 

See,  also,  "Bribery";  "Clerk  of  Court";  "Cor- 
oners";  "District  and  Prosecuting  Attorneys"; 
"Jail  and  Jailer";  "Judge";  "Justices  of  the 
Peace";  "Receivers";  "Register  of  Deeds"; 
"Sheriffs  and  Constables";  "States  and  State 
Officers." 

Contract  to  influence  official  action,  public  pol- 
icy, see  "Contracts,"  §  22. 

Embezzlement  by  public  officers,  see  "Embez- 
zlement," §  5. 

Garnishment  of  public  officers,  see  "Garnish- 
ment," §  5. 

Health  officers,  see  "Health."  S§   1.  2. 

Injunction  against  public  officers,  see  "Injunc- 
tion," §?  II.  15. 


(§  1) 
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Judicial  notice  -  «e  "' -vl1 

§  '-• 
Jurisdiction  "f  er  action  for  ml 

•■  i  i  tlcea  of  the 
Peace,"  §  3 
|  official  misconduct,  see  "Li- 

bel and  Slander," 

imus  i"  state  officers,  see  "M 
s  1  I. 

to  try  title  to  office,  see  "Mandamus,"  §§ 

Nom  I    Vot- 

ers,"  55  5  9. 

k,  ...  a  "Banks  an  I 
"Munieip 

ions,"   s§    12  23. 
Of  county,  Bee  "Counties.    §§   17  '-'."p. 

re,"  §  33. 
01  in  sa  ne  asylum,  Bee  "Asylu 
01  insuram  ay,  see  "Insurance,"  i§  94- 

Oi   militia  company,  see  "Militia,"  §  1. 

3. 
Of    school    district,    see    "Schools    and    School 

I  list  ruts,"  |17.  „    .„ 

(if  state,   see  "States  and   Stale  Officers,     §5 

::  8. 
(  If  k-a  n,  see  "Towns."  §  3. 
Pi  rsonal  liability  for  costs,  see  "Costs,"  5  13; 
Power  to  remove,  see  •'Constitutional  Law,"  § 

9. 
Privileged  communications  concerning,  see  "Id- 
ad  Slander,"  «  IS. 
Road  officers,  see  "Highways,"  5  25. 
Venue  of  notions  against,  see  "Venue  in  Civil 

Cases."  §  8. 
What  officers  may  take  acknowledgments,  see 

"Acknowledgment,"   §  3. 


I.    APPOINTMENT,   ELECTION,    AND 

TENURE. 

Removal  from  office,  see  post,  §  20. 

§   1.    In  general. 

(Neb.:    1895.)  ,       ,      .  , 

Const,  art.  10.  §  4,  requiring  the  legisla- 
ture to  provide  for  the  "election"  of  county  and 
township  officers,  does  not  preclude  that  body, 
when  it  reduces  the  number  of  a  hody  of  offi- 
cers, from  providing  that  those  already  elected 
shall  cast  lots  to  determine  whose  terms  of  of- 
fice shall  he  discontinued.— Van  Horn  v.  State 
64  N.  W.  365,  46  Neb.  62. 

§   2.    Preference  of  Union  soldiers. 

(Minn.;    1896.) 

Laws  1887,  c.  149  (Gen.  St.  ISO  1,  5  8041), 
giving  preference  in  appointment  and  employ- 
ment of  public  officers  to  honorably  discharged 
Union  soldiers  and  sailors,  is  constitutional. — 
State  v.  Miller  (Minn.)  68  X.  W.  732. 

§   3.    Filling  vacancies. 

[n]     (Minn.;    1890.) 

The  rule  is  that  a  prospective  appointment 
to  fill  a  vacancy  sure  to  occur  in  a  public  office, 
made  by  an  officer  who,  or  by  a  hody  which,  as 
then  constituted,  is  empowered  to  fill  the  vacancy 
when  it  arises,  is,  in  the  absence  of  a  law  for- 
bidding it,  a  valid  appointment,  and  vests  title 
to  the  office  in  the  appointee.— State  v.  O'Leary 
(Minn.)  (r  N.  W.  264. 
CI  Minn.  207. 

[b]     (Neb.:    1895.) 

Const,  art.  3.  §  20,  providing  that  all 
offices  created  by  the  constitution  shall  become 
vacant  by  the  death  of  the  incumbent,  by  re- 
moval from  the  state,  resignation,  conviction  of 
a  felony,  impeachment,  or  becoming  of  unsound 
mind,  "does  not  preclude  the  legislature  from 
providing  that  vacancies  may  result  from  other 
.smte  v.  Lansing  (Neb.)  <;t  X.  W. 
1104,  46  Neb.  Till. 


[C]       (S.   I).;      I>-;|<;.) 

Laws  1890,  '■■  0,  8  1.  enacted  to  carry  in 
i  the  provision  of  the  constitution  re- 

lucati having  ■ 

provide  for  the  tutur 

i  lie  filling  '  es  in  the  board,  and 

bavinf  I  Libera  thai 

I  en  u 1 1 in l.i  nd   years,   when    the 

si  ante 

tilled 
by  tin 

art     4,   8  S,   that,   'u  hi  a    an   ol 

from  .  b  I- i  leant,  a  ad  mo  mode 

I-  law  for  filling 

till    such    vacancy    by    appointment."— Bta1 
Sheldon  ■  s.   1»  )  07  X.  W.  013. 

§  4.    Tenure. 

(S.  I).;    1896.) 

Const,   art.   14,   §   3,  provides  that  "the 
Dniversity    •    *    *    shall   In-   under  the 
control  of  a   board  of  nine   members  appi 
governor  and  confirmed  by  thi 

|(,    ]„,  .,     \\u-    'R,  :iion.' 

lull  hold   their  office  tor  s!\   j  i 

retiring  every  second  year."     lit  hi  that,  there 
being   no   provision    for  their  holding   over,   the 

1 1  six  years, 
ami  at  its  expiration,  unless  his  successor  has 
the    office    becomes    vacant. — 
State  v.  Sheldon  (S.  D.)  07  N.  \V.  013. 

§  5.   Holding  over. 

[a]  (Iowa;    1895.) 

Where,  in  an  action  of  ouster  against  a 
pub Ii.  tceed  himself,  for  ille- 

gality in  election,  the  entire  election  is  found  to 

have  I n  illegal,  a  verdict  for  the  defendant  is 

proper,    under    Code,    §    784,    providing   that   an 
e Hirer  iccessor  is  elect- 

ed.—Sen.-  v.  Smith  (Iowa)  03  X.  W.  453. 

[b]  (Minn.;    1890.) 

The  repeal  of  Sp.  Laws  18S9,  c.  412,  by 
Gen.  Laws  1895,  c.  382,  did  not  create  any  va- 
cancy  in  the  office  of  county  commissioner  of 
Aitkin  county;  but  those  who  had  been  pre 
viously  elected  under  the  special  law  continue, 
under  Gen.  St.  1894,  §  657,  to  hold  over  until 
their  successors  are  elected  and  qualified,  under 
section  661.— State  v.  Marr  (Minn.)  68  N.  W.  8. 


IL    ELIGIBILITY      AND      QUALIFICA- 
TION— WHEN   TITLE  TO 
OFFICE  VESTS. 

§  6.   Eligibility. 

(Minn.;    1895.) 

Where  a  minor  of  foreign  birth  came  to 
the  state  when  nine  years  old.  with  his  father, 
who  declared  his  intention  of  becoming  a  citi- 
zen, and  served  in  the  Vnited  States  army,  and 
the  minor,  one  month  before  coming  of 
declared  his  intention  of  becoming  a  citizen,  and 
was  repeatedly  elected  to  public  office,  but  never 
took  out  naturalization  papers  until  January, 
1895,  held,  that  he  was  eligible  to  the  office  of 
county  auditor  iu  November.  1894.- -State  v. 
Streukens  (Minn.)  62  N.  W.  259. 
60  Minn.  325. 

§  7.    Approval  and  filing  of  bonds. 

la)     (Mien.;    1896.) 

Tub.  Acts  1S05,  No.  266,  declares  that 
when  a  bond  is,  by  the  law  of  the  state,  or  of 
any  municipality,  required  to  be  given  with 
surety  or  sureties,  it  may  be  executed  by  a 
qualified  surety  company,  and  that,  when 

.  ne  surety  is  required,  the  court  or  officer 
authorized  to  approve  the  bond  may  appr 
bond  with  but  one  surety,  if  such  surety  is  a 
corporation  qualified  to  act  as  surety  or  gnar- 
Ueld,  that  the  act  is  permissive  merely. 
and  does  not  require  the  acceptance  of  such 
bond,    irrespective    of   whether    such    surety    is 
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satisfactory   to  the   accepting  officer  or   not.— 
Schmitt  v.  Common  Council  of  Village  of  Clin- 

n   i  Mich.)  69  N.   W.   153. 

IbJ     (Mich.:    IMHi.l 

The  acceptance  of  a  state  treasurers  bond 
is  discretionary  with  those  charged  with  the 
duty  of  accepting  it.— Steel  v.  Auditor  General 
(Mich.)  09  N.  W.  738. 

to]     (Mich.;    1806.) 

Pub.  Acts  1S95,  No.  266,  §  6,  providing  that 

a  surety  on  a  bond,  when  it  is  a  surety  company, 

may  agree  for  the  deposit  of  moneys  for  which 

m  h  surety  is  responsible  with  a  trust  company, 

does  not  applv  to  the  bond  of  a  state  treasurer. 

Steel  v.  Auditor  General  (Mich.)  69  N.  W.  738. 

[d]  (Neb.;   1805.)  ,    ,       ~   •   , 

Since  the  statute  requires  that  official 
Kinds  of  all  county  officers,  except  tne  com- 
missioners and  supervisors,  shall  be  approved 
liy  the  county  board,  and  that  no  bond  shall  be 
tiled  until  so  approved,  an  officer  whose  bond 
the  county  board  refused  to  approve  was  not  a 
de  jure  officer,  and  hence  could  not  recover  fees 
of  the  office  received  by  a  de  facto  officer. — Mc- 
Millin  v.  Richards,  04  N.  W.  242,  45  Neb.  7S6. 

[e]  (Neb.;   180.1.) 

Comp.  St.  1895,  5  746,  providing  that 
if  any  person  elected  or  appointed  to  office  shall 
neglect  to  have  his  official  bond  filed  within  the 
time  limited  by  the  act  "Ins  office  shall  thereup- 
on ipso  facto  become  vacant,"  creates  a  con- 
dition precedent  to  the  right  of  a  person  so  elect- 
ed or  appointed  to  be  inducted  into  office.  Nor- 
val,  C.  J.,  and  Ragan,  C,  dissenting. — State  v. 
Lansing,  64  N.  W.  1104,  46  Neb.  514. 

[f]  (Neb.;    ISO.",.) 

Comp.  St.  1895.  §  716.  providing,  if  any 
person  elected  or  appointed  to  office  shall  neglect 
to  have  his  official  bond  filed  within  the  time  lim- 
ited by  the  act,  "his  office  shall  thereupon  ipso 
facto  become  vacant,"  is  self-executing,  so  that, 
unless  the  bond  be  filed  within  the  specified 
time,  the  vacancy  can  be  filled  without  previous 
judicial  determination  of  vacaucv.  Norval.  C. 
,L,  and  Ragan,  C,  dissenting.— State  v.  Lansing 

04  N.  W.  1104,  46  Neb.  514. 

Liability  on  bond,  see  post.  §  24. 

5  8.   Holding;  two  offices. 

[a]     (Mich.;    180«.) 

A  board  of  supervisors  cannot  refuse  to 
uize  one  elected  as  a  member,  because,  at 
the  time  of  bis  election,  he  held  an  office  the 
duties  of  which  are  so  conflicting  with  that  of 
supervisor  that  one  person  ought  not  to  be  al- 
ii .wed  to  hold  them  both  on  the  ground  of  pub- 
lie  policy,  since  one  who,  while  occupying  one 
office,  accepts  another  incompatible  with  the 
ipso  facto  vacates  the  first  office. — Northway 
v.  Sheridan  (Mich. I  69  N.  W.  82. 

ll>  1     (Mich.;    1807.) 

The  office  of  mayor  of  the  city  of  Detroit 
is  an  office  under  the  state,  within  Const,  art. 
5,  S  15,  providing  that  no  person  holding  office 
under  the  state  sbi.H  execute  the  office  of  gov- 
ernor. — Attoruev  General  v.  Common  Council 
.  I  City  of  Detroit  (Mich.)  70  N.  W.  450. 

[c]  (Mich.;    1SOT.) 

As  How.  Ann.  St.  §  653,  confers  on  the 
governor  power  to  remove  all  city  officers  chos 
i  'i  by  the  electors  of  any  city,  the  offices  of 
yor  so  chosen  and  of  governor  are  incom- 
patible. — Attoruev  General  v.  Common  Council 
of  City  of  Detroit  (Mich.)  70  N.  W.  450. 

[d]  (Mich.;    1807.) 

A  mayor  of  a  city,  by  accepting  the  office 
of  and  becoming  governor,  vacates  the  office  of 
mayor,    the    offices    being    incompatible. — Attor- 

General  v.  Commoi tncil  of  City  of  De- 
troit i. .Mich.)  7D  N.  W.   ISO. 

[c]      (Mich.:    1807.1 

The  fact  that  the  mayor  of  a  city  is  elect- 
ed to  the  office  of  governor  after  a  public  dec- 
laration by  him  of  an  intent  to  continue  to  per- 

ferm  the  duties  of  mayor  is  no  reason  why  the 


office  of  mayor  should  not  be  declared   va 
in  accordance  with  law,   on  his  acceptance  o£ 
the   office   of   governor. — Attorney     General    v. 
Common  Council  of  City  of  Detroit  (Mich.)  70 
N.   W.  450. 


III.    BIGHTS  PENDING  CONTEST. 

§  9.    Bights  of  appellee  pending  appeal. 
(S.  D.:    1805.) 

The  right  of  a  successful  party  in  a  con- 
test of  election  to  perform  the  duties  of  the  of- 
fice, and  receive  the  emoluments  thereof,  is 
ueither  staved  nor  obstructed  by  au  appeal. — 
Fylpaa  v.  Brown  County  (S.  D.)  G2  N.  W.  962. 
6  S.  D.  634. 


IV.    PEOCEEDINGS  BY  BOABDS. 

§   10.    In  absence  of  members. 

(Neb.:   1805.) 

Where  the  governor,  ex  officio  a  member 
of  the  board  of  fire  and  police  commissioners 
created  by  Act  1S87,  as  amended  by  Act  1S95, 
had  reasonable  notice  of  the  meetings  of  the 
board,  his  failure  to  attend  did  not  render  in- 
valid the  proceedings  at  such  meetings  of  the 
other  two  members  acting  as  the  board. — State 
v.  Bemis,  64  N.  W.  348,  45  Neb.  724. 

§   11.    Power  of  majority. 

(Nob.;    1807.) 

Where  authority  is  conferred  by  law  upon 
three  or  more  persons  to  execute  a  public  trust, 
such  as  the  approval  of  the  bonds  of  state  de- 
positors, the  act  of  a  majority  is  binding  if  all 
were  assembled  to  deliberate  or  had  notice  and 
opportunity  to  be  present,  unless  the  statute 
expressly  requires  the  concurrent  action  of  all.— 
In  re  State  Treasurer's  Settlement" (Neb.)  70  N. 
W.  532. 


V.   COMPENSATION. 

§   12.    Fees  and  per  diem   allowance. 

[a]     (Neb.:    1805.) 

Act  April  3.  1S91.  providing  that  all  fees 
of  the  county  clerk  shall  be  accounted  for,  did 
not  deprive  that  officer  of  fees  to  which  he  had 
become  entitled  before  the  act  went  into  effect.— 
State  v.  Vincent.  65  N.  W.  50,  46  Neb.  408. 
lb]     (N.  D.;    1805.> 

Under  Laws  1S89,  c.  93,  §  4,  entitling  a 
member  of  the  board  of  trustees  of  the  peniten- 
tiary to  a  certain  per  diem  for  each  day  employ- 
ed in  attendance  on  a  session  of  the  board,  the 
"attendance"  includes  the  time  actually  spent  in 
traveling  by  the  usual  route  from  the  member's 
residence  to  and  from  the  place  where  the  ses- 
sion of  the  board  is  held. — State  v.  Briggs  (N. 
D.)  03  N.  W.  200. 
5  N.  D.  69. 

§   13.    Bights  of  one  wrongfully  exclud- 
ed. 

(S.  11.:    1805.) 

1  lie  payment  by  the  county  board  of  the 
salary  of  one  who  retains  a  public  office  after  it 
has  been  judicially  determined  that  another  is 
entitled  thereto  does  not  defeat  an  action  against 
the  county  by  de  jure  officer  to  recover  a  com- 
pensation  allowed  by  law  for  the  time  he  was 
thus  excluded. — Fylpaa  v.  Brown  County  (S. 
D.)  62  N.  W.  962. 
0  S.  D.  634. 

§   14.   Payment  to   de   facto   officer. 

[a]     (Mich.:    l><!>.-,.> 

Payment  of  salary  to  a  do  facto  officer 
after  judgment  of  ouster  will  not  affect  the 
right  of  the  cle  jure  officer  to  recover  salary. — 
Scott   v.  Crump  (Mich.)  64  X.  W.  1. 


1117     (§   II) 


til  li'  ..    \Nl>  OFFICER,  V.    VII. 


(§  W)     l«8 


[b]     rMlob.l   1805.)  Ion  the  n                                                             l|is  oath 

\\  i                                                   ptroller  ,,r  office  or  official  hoi  i  in 

is  given  thi  a  the  time  prescribed  by  la 

of  salary  to  him  peai  e  is  a 

Bter  in  favor  of  the  tile  i,u  oath  of  '-:                             ithin  th( 

candidate  will  bar  recovery  of  salary  by  stipulated  i>y  sections  76"i   769     People  v.  Pay- 

the  latter  for  such  til".'  as  the  former  occupied  ment  (Mich.)  67  N.  W.  < 


.  i  the  salarj  therefor;   and 
no  difference  that  the  city  bad  notii  •■ 
■     bat  membei 

mbers  of  the  canvassing  board, 

;  I.     n  no  fraud  on  their  part.— Scott 

v.  Crump  (Mich.)  64  N.  W.  1. 

I  .1      IS.  I).;     1800.) 

Plaintiff  was  elected  county  b  i  ssor  in 
1892,  and   is  April.  1893,  took   the  prei 

but    the   county    board  ly   and 

without  authority  refused  to  approve  his  i I 

in    the   firsl 

y   in   January   preceding,   or   wit! 

days  thereafter,  declared  ti ffice  vacai 

appointed  one  L.,  who  qualified  le  the 

ment  in  Hay  and  June  following,  as  pro- 
vided by  law  Plaintiff  was  an  applicant  for 
the   a]  pointment,   anil    took    no 

,    board  to  approve  or  act  on  hi 
niul  did  not  present  the  bond  to  tb 
the  circuit   court  for  approval,  as  provided  by 

Laws.  §  1376,  in  such  cases.  Held  that, 
after  L.  received  the  compensation,  plaintiS 
could  not  recovei  from  the  county  a  sum  equal 

any   other   sum.       Fylpaa    v.    Brows 
895)  62  N.  W.  962,  6  S.   D.  634,  distin- 
guished.—Chandler   v.   Hughes   County,   07    N. 
W.  946. 

[d]      (S.  D.;    1S9U.) 

A  county  or  municipality  which  has  paid 
a  salary  to  a  'de  facto  officer,  who  performed  the 
of  ill"  office,  under  color  of  title,  while 
the  right  I"  it  was  in  litigation,  cannot  be  held 
liable  therefor  again  to  another  who  may  there- 
after establish  his  title  to  the  office.— Fuller  v. 
Roberts  County  (S.  D.)  68  N.  W.  308. 

§   15.    Reduction. 

(Midi.;    1805.) 

The  reduction  by  a  city  council  of  the 
salary  of  an  officer  from  $1,200  to  $5  a  year 
will  be  presumed  to  have  been  fur  good  rea- 
sons, in  the  absence  of  a  contrary  showing. — 
Weseh  v.  Common  Council  of  City  of  Detroit 
(Mich.)  64  N.  W.  1051. 


VI.   DE  FACTO  OFFICERS. 

Payment  of  salary  to,  rights  of  persons  wrong- 
fully excluded,  see  ante,  §  14. 

§  16.   'Who  are. 

[a]     (Iowa;    1895.) 

One  who  has  received  a  written  appoint- 
ment by  the  clerk  of  court  as  deputy,  and  has 
discharged  the  duties  of  office  thereunder,  though 
his  appointment  has  not  been  confirmed,  and  he 
has  not  given  bonds,  as  required  by  Code.  § 
766,  is  a  de  facto  officer.— Wheeler  &  Wilson 
Manuf'g  Co.  v.  Sterrett  (Iowa)  62  N.  W.  075. 

11)1     (Iowa;    1897.) 

The  acts  of  school  directors  who  were  duly 
elected,  but  were  sworn  by  a  person  having  no 
authority  to  administer  oaths,  are  the  acts  of 
officers  de  facto.— State  v.  Powell  (Iowa)  70  N. 
W.   592. 

tc)     (Mich.;   1S95.) 

In  a  suit  to  restrain  the  collection  of  a 
special  assessment  for  paving,  the  court  will 
not  determine  whether  certain  persons  who 
were  appointed  assessors  by  the  council  under 
How.  Ann.  St.  §  2643.  and  discharged  the  duties 
of  such  otlicers,  were  officers  de  jure.— Boehme 
v.  City  of  Monroe  (Mich.)  64  N.  W.  204. 

[d]     (Mich.;   189(5.) 

Notwithstanding  How.  Ann.  St.  §  649. 
providing  that  every  office  shall  become  vacant 


[e]     (\.  I>.;    1805.) 

An  incumbent  merelj  holding  ovei 

his  term,  '<  a  .1.-  fac- 

to ..II  adidate  who  In. Ids  n 

proper  >n,  and  has  dul;. 

ih.  .1,   as  will  prevent   the  i  .!    a   writ  of 

mandamus  to  compel  him  to  turn  over  tin-  of- 
Bce.— State  v.  Callahan  (N.  D.)  61  X.  W.  1025. 
-1  X.  D.  4S1. 

§  17.   Validity  of  acts, 
[a]     llumi;    1805.) 

An  acc  ptance  ot  a  notice  of  appeal  by  a 
to  deputy  clerk  of  court  is  valid.— Wheeler 
iV  Wilson  Manuf'g  Co.  v.  Sterrett  (Iowa)  62  X. 
W.  67.-.. 
[hi     (S.  D.:    is-..-..) 

The  acts  of  a  de  facto  officer  are  valid  in 
I   t..  the  rights  of  third  persons,  but    void 
s..    far   as   they   may   be  of   exclusive 

If.— Fylpaa  v.  Brown  County  (S.  H.)  02  X. 
\Y.  902. 

6  S.  D.  034 


VII.   DUTIES  AND  LIABILITIES— SUIT 
ON  BOND. 

§   18.   In  general. 

[a]  (Mich.;    ist.7.) 

While  a  county  treasurer  may  not  accept 

a   note  given  directly  in  payment    of  a    tax.  he 

violates  no  public  trust  by  making  a  loan  of 

his    private    funds,    and    applying    the   loan  in 

payment    of    the    borrower's    taxes.— Hatch  v. 
Reid  (Mich.)  70  X.  W.  SS9. 

[b]  (S.  D.;    1S9C.) 

An  officer  who,  without  legal  excuse, 
fails  to  perform  a  ministerial  duty,  is  liable  for 
the  proximate  results  of  his  failure  to  any  per- 
son to  whom  he  owes  performance  of  such  duty. 
—State  v.  Ruth  (S.  D.)  68  X.  W.  189. 

[c]  <S.  D.;   1806.), 

The  commissioner  of  school  and  public 
lands  is  not  liable  for  delay  in  distributing  the 
public  school  income  fund  to  the  various  public 
schools  entitled  thereto,  where  it  does  not  ap- 
pear that  the  schools  sustained  any  L.ss  by  the 
clelay.-State  v.  Kuth  (S.  D.)  68  X.  W.  1S9. 

[dl     (S.  D.;    1800.) 

The  commissioner  of  school  and  public 
lands  is  not  liable  for  failing  to  distribute  among 
the  counties  entitled  thereto,  within  the  time  re- 
quired by  law,  certain  funds,  which  were  after- 
wards  lost  through  the  defalcation  of  the  state 
treasurer.— State  v.  Ruth  (S.  D.)  68  X.  W.  189. 

[e]     (S.D.J    1S9G.) 

The  commissioner  of  school  and  public 
lands  is  liable  for  failure  to  make,  at  the  time 
required  by  law,  an  estimate  of  the  permanent 
school  fund,  ana  notify  the  county  auditors 
thereof;  thereby  causing  the  funds  to  remain 
uninvested,  and  a  consequent  loss  of  interest. 
If  the  loss  of  interest  was  not  caused  by  fail- 
ure to  make  such  estimate,  the  commissioner  is 
liable  for  at  least  nominal  damages. — State  v. 
Ruth  (S.  D.)  68  X.  \V.  IS). 


19. 

(W 


Use  of  seal. 


1806.) 

The  requirement  of  Rev.  St.  §  1S2,  that  a 
commissioner  of  deeds  for  Wisconsin  in  another 
state  shall  have  a  seal  of  office,  by  which  his  of- 
ficial acts  shall  be  authenticated,  is  not  complied 
with  by  the  use  of  a  seal  which  does  not  contain 
the  name  of  the  state,  but  in  which  the  space 
for  such  name  is  left  blank,  and  in  the  impres- 
sion  the   word   ••Wisconsin"   is   written   in    such 
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space  with  a  pen.— Oelbermann  v.  Ide  (Wis.)  68 
X.  W.  393. 

93  Wis.  G69. 

§   20.    Liability  as   for  money  received, 
ta]      (Neb.;    1896.) 

In  the  absence  of  statutory  restriction  up- 
on the  subji  ct,  the  method  employed  in  the  mone- 
tary transactions  of  the  world  by  which  pay- 
ments arc  made,  and  charges  and  credits  adjust- 
ed, through  the  agency  of  checks,  drafts,  and  cer- 
tificates of  deposit,  is  so  far  applicable  to  custo- 
dians of  public  funds  in  tins  state  as  to  render 
them  liable  for  remittances  by  that  means  made 
and  received,  provided  such  instruments  be  in 
good  faith  tendered  and  accepted  as  payment, 
and  not  for  collection  and  credit  at  the  debtor's 
risk.  Per  Post.  C.  J.;  Ryan,  Ragan,  and  Ir- 
vine, CC,  concurring.— State  v.  Hill  (Neb.)  66 
N.  W.  541. 

47  Neb.  456. 

(1)1     (Wis.:    1897.) 

Where  public  officers  wrongfully  retain 
public  money  coming  into  their  hands  by  vir- 
tue of  their  offices,  a  settlement  between  them 
and  the  corporation  does  not  prevent  a  subse- 
quent suit  therefor,  on  discovery  of  the  facts, 
within  the  period  of  the  statute  of  limitations. 
—Town  of  Cady  v.  Bailey  (Wis.)  70  N.  W.  285. 

§    21.   For    moneys     lost    by    failure    of 
banh. 

[n]     (Neb.:   1880.) 

A  state  treasurer,  who.  on  taking  charge 
of  the  office,  instead  of  demanding  the  funds  due 
from  his  predecessor  in  cash,  accepts  in  pay- 
ment thereof  certificates  of  deposit  issued  by  a 
hank  in  which  such  funds  have  been  deposited 
for  safe-keeping,  is  chargeable  upon  his  bond  for 
the  amount  of  such  payment,  and  his  liability 
therefor  is  not  affected  by  the  fact  that  he  is  un- 
able to  realize  the  money  upon  such  certificates 
l>v  reason  of  the  subsequent  failure  of  said  bank. 
-State  v.  Hill  (Neb.)  60  N.  W.  541. 

47  Neb.  456. 

[1>]     (Nel>.;    1S96.) 

Under  a  bond  of  a  county  treasurer  condi- 
tioned for  the  faithful  accounting  for  and  pay- 
ment over  of  all  the  moneys  of  the  county  which 
he  received,  the  treasurer  and  his  bondsmen  are 
liable  for  moneys  lost  to  the  county  by  the  fail- 
ure of  the  bank  in  which  the  treasurer  deposit- 
ed.—Bush  v.  Johnson  County  (Neb.)  66  N.  W. 
1023. 

48  Neb.  1. 

§   22.    For  money  lost  through  theft. 

<Nel>.:    189C.) 

It  is  no  defense  to  an  action  against  a 
county  treasurer  and  his  bondsmen  that  the 
public  fund,  the  amount  of  which  is  sought  to 
be  recovered,  was  lost  or  stolen  without  the 
fault  or  negligence  of  the  treasurer. — Bush  v. 
Johnson  County  (Neb.)  66  N.  W.  1023. 
48  Neb.  1. 

§  23.   Accounting. 

[n]     (Iowa;    1896.) 

In  an  action  by  a  district  township  against 
its  former  treasurer  for  an  accounting  it  appear- 
ed that  defendant  made  regular  semiannual  set- 
tlements, as  required  by  Code,  §  1732,  during  his 
term  of  office,  and  that  at  several  of  these  set- 
tlements vouchers  submitted  by  him  were,  after 
examination,  destroyed,  against  his  protest. 
Held,  that  the  burden  was  on  plaintiff  to  show 
what  credits,  if  any,  were  improperly  allowed  to 
defendant.— District  Tp.  of  Viola  v.  Bickelhaupt 
(Iowa)  68  N.  W.  914. 
[b]     (Iowa;   1896.) 

In  an  action  by  a  district  township  against 
two  of  its  former  officers  for  an  accounting,  it 
appeared  that  plaintiff  had  authorized  new  or- 
ders to  be  issued  to  a  firm  in  renewal  of  old  or- 
ders which  had  been  issued  for  school  furniture 


sold  to  and  used  by  plaintiff;  that  the  new  or- 
ders were  signed  by  defendant  B.,  who  was  then 
president,  and  by  defendant  J.,  then  treasurer; 
that  they  were  delivered  to  J.,  who,  instead  of 
giving  them  to  the  firm,  sold  them,  B.  being  pres- 
ent at  the  sale,  and  applied  a  portion  of  the  pro- 
ceeds on  the  old  orders  which  were  in  bank. 
Held,  that  though  such  sale  was  unauthorized,  it 
was  proper  to  credit  defendants  with  the  amount 
paid  on  the  old  orders,  charging  them  only  with 
the  proceeds  of  the  sale  in  excess  of  that  sum. — 
District  Tp.  of  Viola  v.  Bickelhaupt  (Iowa)  68 
N.  W.  914. 

§  24.    Liability  on  official  bond. 

[a]  (Mich.;    1890.) 

The  sureties  on  a  county  treasurer's 
bond,  conditioned  for  the  payment,  according 
to  law,  of  all  moneys  which  should  come  into 
his  hands  as  treasurer,  are  liable  for  a  misap- 
propriation by  the  treasurer  of  funds  illegally 
borrowed  for  county  purposes  by  authority  of 
the  board  of  supervisors. — Cheboygan  County 
v.  Erratt  (Mich.)  67  N.  W.  1117. 

[b]  (Neb.;    I89G.) 

Parties  who  signed  an  official  bond  sub- 
sequent to  its  approval,  as  additional  sureties, 
must  be  presumed  to  have  known  what  would 
be  the  effect  of  such  signing,  including  the  dis- 
charge of  the  prior  sureties,  and  they  became 
bound  and  liable  for  any  subsequent  failure  or 
default  of  the  principal  in  the  bond  to  perform 
its  obligations.— Stoner  v.  Keith  County  (Neb.) 
67   N.   W.  311. 

48  Neb.  279. 

[e]     (Neb.;    1896.) 

If  there  has  been  no  proof  of  any  par- 
ticular date  at  which  it  is  claimed  that  the 
money  was  misappropriated  by  a  county  treas- 
urer, or  other  proof  than  that  he  failed  to  ac- 
count for  and  pay  over  to  his  successor  at  the 
close  of  the  term  of  office  all  funds  for  which 
he  was  liable  to  account,  it  will  be  presumed  to 
have  occurred  at  the  close  of  the  term,  and  the 
liability  accrues  as  of  such  time. — Stoner  v. 
Keith 'County  (Neb.)  07  N.  W.  311. 
48  Neb.  279. 

[u]      (S.  D.;    1895.) 

A  county  which  recovered  judgment 
against  a  county  treasurer  who  had  absconded, 
and  his  sureties,  for  an  amount  shown  to  be 
due,  was  entitled  to  the  20  per  cent,  penalty 
specified  in  Comp.  Laws,  §  617,  as  against  the 
sureties. — Jerauld  County  v.  Williams  (S.  D.) 
63  N.  W.  905. 

§  25.   Action  on  bond. 

[a]  (Micb.;    1896.) 

In  an  action  by  a  county  on  a  bond  giv- 
en by  a  county  treasurer  on  his  re-election  to 
office,  it  was  proper  to  submit  to  the  jury  the 
question  whether  any  portion  of  the  defalca- 
tion occurred  during  the  treasurer's  first  term, 
on  evidence  that  the  disbursements  during  the 
first  two  months  of  the  second  term  greatly  ex- 
ceeded the  receipts,  so  that,  if  there  had  been  a 
defalcation  during  the  first  term,  the  evidence 
tended  to  show  that  it  was  subsequently  made 
good,  and  that  money  of  the  county  to  the 
amount  claimed  by  plaintiff  was  afterwards 
embezzled.  —  Cheboygan  County  v.  Erratt 
(Mich.)  67  N.  W.  1117. 

[b]  (Neb.;    1896.) 

Where  the  bond  of  a  county  treasurer 
was  presented  and  approved  at  or  prior  to  the 
commencement  of  his  term  of  office,  and  was 
signed  by  additional  sureties  during  the  term, 
and  an  additional  bond  was  afterwards  given 
and  approved,  and  the  default  or  failure,  if  any, 
of  the  principal  in  the  discharge  of  the  duties 
of  the  office  occurred  at  the  close  of  his  term, 
it  was  proper  to  join  all  the  sureties  as  de- 
fendants in  one  action  on  the  bonds. — Stoner  v. 
Keith  County  (Neb.)  67  N.  W.  311. 
48  Neb.  279. 


li.i     (§  85) 


OF]  H  I.   AMt  0FF1C.EB,  Vll.   l\.     OBDEES, 


[o]      |WI».|    1S1>7.( 

In  nu  action   bj   a  town,  where  the  com- 

plaiul  alleged  thai  defendant  was  appointed  its 

irer,  and  i  11  the  stal  utory 

of  which   ■■  rot,  and 

the  fai  ituting  the  brea<  leaded, 

the  sureties   were  not  parties.     Beld,   that   the 

action  whs  mi  di  official  bond,  and  not 

nu   his   personal   liability   as   treasurer. 

Bailey  (Wis.)  Tu  N.  W.  - 


Vni.    SUSPENSION      AND      REMOVAL. 

§   26.    Power  of  removal. 
ta]      (N.  !>.:     1806.) 

The  (:u-t  that  the  superintendent  of  the 
state  hospital   for  the  insane  may  be   removed 

from  office  tor  the  cat  in   ('oust.   S 

197  (assuming  this  to  be  the  case),  does  not  im- 
pair the  power  of  the  board  to  remove  him  at 
pleasure.— State  v.  Archibald  (N.  D.)  00  N.  W. 
234. 

5  N.  D.  359. 

[b]  rS.  D.;    18!)."..) 

Comp.  Laws,  §  117  et  seq.,  providing 
that,  on  the  filing  of  a  report  of  a  public  ex- 
aminer, tlie  governor,  if  lie  deem  the  public  in- 
terests to  require,  may  suspend  the  officer  with 
reference  to  whom  tlie  examination  was  made 
from  further  performance  of  duty  until  an  in- 
vestigation be  had  or  security  he  obtained  for 
the  protection  of  the  public  funds,  does  not  au- 
thorize the  governor  to  remove  such  officer  from 
office— State  v.  Shannon  (S.  D.)  04  N.  W.  175. 
[cj     (S.  D.;    1895.) 

Dnder  Const,  art.  16,  5  4,  providing  that 
all  officers  not  liable  to  impeachment  shall  be 
subject  to  removal  for  misconduct  or  malfea- 
sance,  or  crimes  or  misdemeanor,  in  office,  or  for 
drunkenness  or  gross  incompetency,  a  law  which 
empowers  the  governor  to  remove,  in  his  discre- 
tion, any  public  officer,  on  the  filing  by  the  pub- 
lic examiner  of  a  report,  whether  unfavorable 
to  such  officer  or  not,  is  invalid. — State  v.  Shan- 
non is.  D.)  64  N.  W.  175. 

§  27.   Right  to  notice  and  hearing, 
la]     (Mich.;    1S9U.) 

In  a  proceeding  before  the  hoard -of  coun- 
ty supervisors  for  f.he  removal  of  the  superintend- 
ents of  the  poor,  for  improperly  allowing  to  them- 

Ives  claim?,  a  bill  of  particulars,  setting  out 
the  amount  ot  the  items  improperly  allowed, 
with  date  of  allowance,  sufficiently  notifies  the 
officers    of    the   charge   against    them. — Burt    v. 

iard  of  Sup'rs  Iron  County  (Mich.)  66  N.  W. 
387. 

lb]     (Mich.:    1896.) 

In  proceedings,  before  the  county  super- 
visors, for  removal  of  an  officer  on  the  ground  of 
incompetency,  the  notice  to  the  officer  need  not 
set  out  the  specific  charges  of  incompetency. — 
J '.tut  v.  Board  of  Sup'rs  Iron  County  (Mich.)  66 
N.   \V.  387. 

[c]  (N.  D.;    1S9C.) 

The  grant  of  power  to  appoint  to  public  of- 
fice, where  no  term  of  office  is  fixed  by  law,  car- 
ries  with  it  as  an  incident  the  absolute  power  of 
removal  at  any  time,  without  notice  or  charges  or 
a  hearing,  and  without  the  cause  for  removal  be- 
ing inquired  into  by  any  court,  and  cannot  be 
limited  by  any  action  taken  by  such  hoard,  wheth- 
er by  appointing  the  officer  lor  a  fixed  term,  or 
by  by-laws  restricting  the  power  of  removal  to 
cases  where  cause  for  removal  exists.— State  v. 
Archibald  (N.  D.)  66  N.  W.  234. 
5  N.  D.  359. 

S  28.    Pleading. 

(S.  D.:    1893.) 

A  complaint  in  an  action  by  a  county  un- 
der  Comp.    Laws,    §§    1387,    13SS,   charging   a 
public  officer  with  a  penal  offense,  and  seeking 
n  ive  him  from  office,  must  show  that  the 
action  is  brought  by  the  board  of  county  com- 


•  .'lors.      Kellam,    J.,    dissenting.     M 
ha  G  (S    D.)  61   -V   \V.  i; 

6  S.  I). 

I  29.    Right  of  appeal. 

I.V.  1>.;      1806.) 

An  ordei  of  the  district  court  overruling 
a  demurrer  to  a  written  accusatioi 
sheriff,  filed  undi  I  r838,  in  order 

to  obtain   his   removal,    is   not  appealable, — In 
re  McCabe  (N    D.)  67  N.  W.  148. 
S  \.  1>.  422. 


IX.    DETERMINATION  OF  TITLE— RE- 
COVERING   POSSESSION    OF 
OFFICIAL  PAPERS. 

§   30.    Ouster  after  expiration  of  term. 
(lowai    is!)T.» 

A  judgment  of  ouster   will   not  be  entered 
against  an  officer  after  his  term  of  om> 

expired,  where  no  rights  of  third  persons  are  in- 
d.— State  v.  Powell  (Iowa)  Tit  N.  W.  592. 

§   31.    What  are  official  papers. 
(Minn.:     1 890.) 

Where  one  about  to  plat  his  land  as  a 
town  site  employs  the  county  surveyor  to  make 
a  survey,  and  a  plat  is  made  in  accor 
therewith,  to  which  the  county  surveyor  at- 
taches his  official  certificate  in  the  form  [in- 
scribed by  statute,  the  survey  is  official,  and  the 
record  of  it,  including  the  field  notes  and  calcu- 
lations, should  be  transmitted  by  the  county 
surveyor  in  his  successor  in  office.— State  v.  Pat- 
ton  (Minn.)  fA  X.  W.  922. 
02  Minn.  388. 


OFFSET. 

See  "Set-Off  and  Counterclaim." 

OIL  INSPECTION. 

See  "Inspection." 

OPINION  EVIDENCE. 

See  "Evidence,"  §§  43-69. 


OPTION. 

In  contract  of  sale,  see  "Sale,"   §  7;    "Vendor 

and  Purchaser,"  §  4. 
Of     tenant     to    purchase     improvements,     see 

"Landlord  and  Tenant,"  §  12. 


ORDERS. 

See,  also,  "Practice  in  Civil  Cases,"  §  18. 

Appealable  orders,  see  "Appeal,"  §§  15-38. 

Effect  of  order  as  assignment,  see  "Assign- 
ment," §  10. 

Reviewable  on  writ  of  error,  see  "Error,  Writ 
of,"  §  1. 

[a]  (Mich.;    isf>4.) 

An  acceptance  of  an  order,  "Accepted 
when  B.'s  lien  is  satisfied."  is  not  an  a! 
agreement  to  pay  the  full  amount  of  the  or- 
der alter  such  lien  has  been  satisfied,  but  mei 
ly  to  pay  the  order  lo  tlie  extent  of  the  amount 
due  the'  person  drawing  the  order,  after  de 
ducting  B.'s  lieu,  if  any.— Tyler  v.  Stack  (Mich.) 
61  N.  W.  496. 

103  Mich.  268. 

[b]  (Mien.;    1894.) 

Where  the  owner  of  a  building  accepted 
an    order    for    materials   furnished    to    be    paid 
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"when  B.'s  lieu  is  satisfied,"  the  full  amount  of 
B.'s  lien  is  to  be  deducted,  though,  by  reason  of 
the  insufficiency  of  the  amount  owing  by  the 
owner  on  the  entire  contract,  ]'..  lias  to  prorate 
with  other  subsequent  lien  holders. — Tyler  v. 
Stack  (Mich.)  t;i  N.  W.  496. 

103  Mich.  268. 
[c]     (Mich.;    1805.) 

Under  Hew.  Ann.  St.  §  1583.  an  action 
cannot  be  brought  on  an  oral  acceptance  of  an  or- 
der— Upham  v.  Olute  (Mich.)  63  N.  W.  317. 

105  Mich.  350. 


ORDINANCE. 

See  "Municipal  Corporations,"  §§  22-37. 

ORE  TENUS. 

Demurrer  see  "Pleading,"  §  27. 


ORGANIZATION. 

Of  school  district,  see  "Schools  and  School  Dis- 
tricts."  §§   2,   3. 
Of  town,  see  "Towns,"  §  1. 


ORIGINAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  §  8. 

OVERCHARGES. 

By  carrier,  see  "Carriers,"  §§  26,  27. 

OVERFLOWING  LANDS. 

See    "Surface    Water";    "Waters    and     Water 
Courses." 


P. 


PARDON. 

[a]  (5II.li.;    1895.) 

Pub.  Acts  1893.  No.  150,  §  6,  providing 
for  a  board  of  pardons,  whose  duty  it  shall  be 
to  investigate  petitions  for  pardons,  and  to  re- 
port to  the  governor  the  result  of  their  investiga- 
tion, with  such  recommendations  as  they  shall 
deem  fit,  and  that  the  governor,  on  receipt  of 
such  report,  may,  as  he  shall  deem  fit,  grant  or 
refuse  tie  pardon,  does  not  violate  Const,  art.  5, 
§  11,  vesting  the  pardoning  power  exclusively  in 
the  governor,  subject  to  regulations  by  the  legis- 
lature in  regard  to  the  manner  of  making  ap- 
plications for  pardons.  McOrath,  C.  J.,  and 
Hooker,  J.,  dissenting. — Rich  v.  Chamberlain 
(Mich.)  62  N.  W.  5S4. 
104  Mich.  436. 

[b]  (Mich.;    1895.) 

How.  Ann.  St.  5  9865,  providing  that, 
whenever  the  sentence  of  any  female  confined 
in  the  state  prison  shall  be,  by  the  governor  or 
other  competent  authority,  "commuted"  to  con- 
finement for  any  period  in  the  Detroit  House  of 
Correction,  it  shall  be  the  duty  of  the  prison 
agent  to  transfer  such  convict,  etc.,  authorizes 
the  governor  to  transfer  a  female  sentenced  to 
life  imprisonment  in  the  state  prison  to  the 
house  of  correction.  —  Rich  v.  Chamberlain 
(Mich.)  65  N.  W.  235. 


PARENT  AND  CHILD. 

See,  also,  "Adoption";  "Bastardy";  "Guardian 
and  Ward";    "Infancy." 

Act  authorizing  father  to  sue  for  injuries  to 
child,  due  process  of  law,  see  "Constitutional 
Law,"  §41. 

Action  by  father  for  seduction  of  adult  daugh- 
ter, see  "Seduction,"  §§  1,  2. 

by   parent   for   injuries   to   child,   effect   of 

judgment,  see  "Judgment,"  §  56. 

Adverse  possession  of  land  belonging  to  child, 
see  "Adverse  Possession."  §  20. 

Consideration  of  transfer  between,  see  "Fraud- 
ulent Conveyances,"  §  13. 

Death  of  child,  damages  to  parent,  see  "Death 
by  Wrongful  Act."  §  9. 

Rescission  of  contracts  between,  see  "Equity," 
§  35. 


§   1.   In  general. 

[a]  (Neb.;    1897.) 

Money  paid  by  a  brother's  estate,  on  a  note 
given  by  the  brother  to  the  sister  for  funds 
placed  by  the  father  in  the  brother's  hands,  in- 
tended as  the  sister's  share  in  the  father's  es- 
tate, is  not  money  which  the  father  may  ap- 
propriate to  himself  bv  reason  of  the  family 
relation.— Bell  v.  Rice  (Neb.)  70  N.  W.  25. 

[b]  (Neb.  j    1897.) 

Board,  lodging,  medicines,  and  attention 
furnished  by  a  stepdaughter  to  her  imbecile 
stepfather,  who  was  brought  to  her  home  at  the 
request  of  those  having  charge  of  his  property, 
are.  necessaries  for  which  she  may  recover 
against  his  estate. — Bell  v.  Rice  (Neb.)  70  N. 
W.  25. 

f  2.    Custody  and  control  of  child. 

[a]  (Iowa;    1897.) 

A  judgment  awarding  to  a  father  the  cus- 
tody of  a  child  23  months  old,  which  had  pre- 
viously been  cared  for  by  the  parents  of  its  de- 
ceased mother  under  an  agreement,  made  be- 
fore her  death, — to  which  the  father  consented. 
— that  the  grandparents  should  have  the  child 
until  its  majority,  will  not  be  disturbed,  where 
based  on  a  finding  by  the  trial  court,  on  con- 
flicting evidence,  that  it  was  for  the  best  inter- 
ests of  the  child  that  the  father  should  be  giv- 
en its  custody. — Kuhn  v.  Breen  (Iowa)  70  N.  W. 
722. 

[b]  (Minn.;    1895.) 

Where  the  parents  of  a  child  were  living 
apart,  without  prospect  of  reconciliation,  ami 
the  child  was  but  four  years  old,  and  the  moth- 
er, who  had  had  the  care  of  it  since  its  birth, 
was  admitted  to  be  perfectly  competent  to  have 
its  care  and  custody,  and  the  father  had  no 
female  inmate  of  his  family,  except  a  daughter 
by  a  former  marriage,  aged  14,  and  his  en- 
gagements required  his  absence  from  home  dur- 
ing the  day,  and  frequently  in  the  night,  the 
court  would,  without  regard  to  which  party 
was  more  to  blame  for  the  separation,  commit 
the  child,  for  the  time  being,  to  its  mother,  sub- 
ject to  the  father's  right,  at  seasonable  inter- 
vals, to  visit  it  and  take  it  out  for  walks  or 
drives.— State  v.  Flint  (Minn.)  65  N.  W.  272. 
63  Minn.  187. 
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[O]     <  AV  1  ,.;    isr.r.., 

have 

be  taken  I  rom  the  i  her,  n  ie>  ia  Indu 

;i  in  1   leading  a  n 

straitened  crrcui  r  moth- 

er, with  « li"in  she  In  ps,  is  a  n  Oman  ol 
speech,   to     i^     tl the  care  of  their  pa- 
ternal grandfal  hi 
Johnston,  62  N.  \v.  I  si,  89  \\  ts,  U6. 

|il|      (Wll.l     IS!I7.( 

A  father  is  not  "unsuitable"  (Rev.  St.  § 
3964),  so  as  to  authoi  i  ourl   to  deny  him 

the  custody  of  his  child,  u  hich  bad  b 
custody  of  its  maternal  relatives  since  iis  birth 
and   the  death  of  its  mother,  a   period  of  -1 

lis.  becau  i    he  i     n         ■   I  b  ire,  and, 

due  to  liis  business,  is  ab 
great  part  of  liis  time,  and  thai  luring  his  ab- 
sence the  child  would  be  in  the  care  oi  b 
mid  wife,  the  only  objection  to  whom  was  that 
she  was  young,  and  without  much  experience 
in  the  care  of  children.-  Markwell  v.  Pereles 
(Wis.)  69  N.  \V 

tej     (Wtl.|    1897.) 

A  father,  at  bis  wife's  funeral,  reque  ted 
that  he  be  left  alone  with  her  remains.  The 
two  brothers  6f  the  wife  remained  in  the  room, 
and  one  of  them  requested  the  father  to  con- 
sent, in  the  name  of  liis  wife,  thai  they  should 
bave  iii>'  custody  of  the  infant  child.  The  fa- 
ther remained  silent,  and  one  of  the  brothers 
said  to  him  that,  if  he  would  not  speak,  to  shake 
hands.  The  father  took  their  hands,  and  after 
the  funeral  left  the  child  in  their  care,  where  it 
remained  for  -1  months.  The  father,  during 
such  time,  constantly  claimed  the  right  to  its 
custody.  Held,  that  he  had  not  surrendered  his 
right  to  the  custody  of  the  child.— Markwell  v. 
Pereles  (Wis.)  69  N.  W.  798. 

§  3.   Liability      of      parent — Support      of 
child. 
In]     (Mien.;   ISO.-.) 

On  the  question  of  the  value  of  board 
and  care  furnished  an  infant  child,  payment  of 
which  is  sought  to  be  enforced  against  the  fa- 
ther, evidence  of  the  standing  of  the  father  and 
the  expectancy  of  the  child  is  properly  excluded, 
on  objection  by  the  father.— Lieserner  v.  Burg 
(Mich,  i  63  N.  W.  999. 

[1>1      (N.  D.;    189G.) 

Rev.  Codes,  §  2789,  declaring  that  a  parent 
is  not  bound  to  compensate  a  relative  tor  support 
of  the  child,  without  an  agreement  for  compensa- 
tion, does  not  require  the  agreement,  in  order  to 
bind  the  parent,  to  state  the  specific  amount  of 
compensation  which  shall  be  paid. — Flugel  v. 
Henschel  (N.  D.)  69  N.  W.  195. 

§   4.   —   Necessaries, 
[a]     (Mien.;    1S95.) 

A  person  attempting  to  hold  the  father 
liable  for  necessaries  furnished  his  child  while 
in  the  custody  of  the  mother,  who  had  abandon- 
ed the  father's  house,  must  show  that  the  moth- 
er was  justified  in  taking  the  child  away.  Per 
Grant,  J.— Hyde  v.  Leisenring  (Mich.)  65  N.  W. 
536. 

lb]     (Mich.;    IS95.) 

A  father  is  not  liable  for  necessary  med- 
ual  attendance  furnished  his  infant  child'  while 
in  the  custody  of  its  mother,  who  had  left  the 
fa'her's  house  without  cause.  Per  Grant,  J.— 
Hyde  v.  Leisenring  iMich.)  65  N.  W.  536. 

§   5.   For  services  rendered  by  child. 

fa]     (Iowa;    1S96.) 

The  presumption  that  services  rendered  by 
a  son  while  a  member  of  his  father's  family 
were  gratuitous,  and  the  father's  denial  of  any 
agreement  to  pay  wages,  are  not  overcome  by 
the  son's  testimony  and  a  book,  kept  by  him 
without  his  father's  knowdedge.  containing  ac- 
counts which  had  been  altered,  entries  evident- 
ly not  made  at  the  time  they  purported  to  be, 


nda  of  alleged  settlements,  nil  made 

til   oue   line      Eu|    '    v.  Lotlaud   (Iowa)  09  N. 
\\ .  526. 
|i.  I     m l.i,.;    1805.) 

Where,  in  an  action  against  a  father  in- 
law  toi                    there  is 
tiff  and  hi  ndant  be- 

fore, the  husband  and  performed 

ne  m.    and 
allowed    plain: 

ore,  a  rel 
ia  error.— 1  : 
v.  Hani-  (Mich.)  64  N.  W.  15, 

Ic]     (Mich.)    189S.) 

VVhei  .fa  child  to  a  father 

and   mother,    who  are  infirm,   are   rendered    and 

d  with  the  understanding  thi  I 
i"  I"-  paid   for   by  the  father,  a   claim   for  the 
servici  i  able  against  his  estate.  - 

mon  v.  \V l  (Mil  b.)  65  N.  \V.  529. 

[dj    (Neb.i   is:<7.i 

A  child  may  recover  for  services  n 

his    parent    while    a    member   Of    the    family,    if. 
from  the  circum 

eni  to  pay  for  them  may  be  inferred.    Bel)  v 
Hice  (Neb)  Til  \.  W.  25. 

§  6.   Actions    for    services    or    wages    of 
child. 

[n]      (loivu;     IMItl.) 

In  an  action  by  a  father  fur  injuries  to 
his  miner  sen,  not  wholly  disabling  him,  an  in- 
struction fixing  the  mi  uri  it  the 
value  of  his  services  during  his  minority,  i 

of    the    "lessened    value."    is   erroneous.-  ( ; 1- 

rich  v.  Burlington,  C.  R.  &,  N.  By.  Co.  (Iowa) 
CO  N.  W.  770. 

[b]     (Mich.;    1895.) 

In  I  n  aelien   by  a  daughter  to  enfO! 
claim   against   htr   father's  estate  for  services, 
Where   there  is  evidence  that   they  were   valu- 
able,  that  the  father  frequently  stated  tl  at    I  i 
ler  for  them,  that  he  deeded  bis 
farm   to  her   for  them,  and  that   the   deed   was 
void   because   his   wife   had    not    joined    thi 
the  question  whether  the  services  were  r< 
ed   and   accepted   with  the  understanding    that 
they  should  be  paid  for  should  be  submitted  to 
the  jury.— Sammon  v.  Wood  (Mich.)  65  N.  \V 
529. 

£c]     (Micb.l    1895.) 

Where  a  conveyance  of  land  by  a  father 
to  his  child  for  services  is  void,  because  it  in- 
cludes the  homestead  of  the  grantor,  the  value 
of  the  land  is  admissible  to  prove  the  valu 
the  services. — Sammon  v.  Wood  (Mich.)  65  N 
W.  529. 

§   7.    Injuries  to  child — Action  by  parent. 
Ia]     (Minn.;    1895.) 

Under  Gen.  St.  1894,  §  5164,  providing 
that  "a  father  *  *  *  may  maintain  an  ac- 
tion for  the  injury  of  the  child,''  etc.,  he  may 
maintain  such  action  in  his  own  name  in  all 
eases  where,  at  common  law.  it  'might  be 
maintained  in  behalf  of  such  minor.  Gardner 
v.  Kellogg  (1877)  23  Minn.  403,  followed 
Buechner  v.  Columbia  Shoe  Co.,  02  N.  W.  817, 
00  Minn.  477. 

lb]     (Minn.;    1895.) 

Under  Gen.  St.  1894,  §  5164,  providing 
that  a  father  may  maintain  an  action  for 
injuries  to  his  child,  the  complaint  need  I  it 
allege  that  it  is  brought  for  the  child's  ben- 
efit.— Buechner  v.  Columbia  Shoe  Co.  (Miim.i 
62  N.   W.   .SI 7. 

60  Minn.  477. 
[c]     (Minn.;    1896.) 

Gen.  St.  L894,  §  5164,  authorizing  a  fa- 
ther to  maintain  an  action  in  his  own  name  for 
an  injury  to  his  minor  child,  applies  in  all  cases 
where  at  common  law  such  an  action  might  be 
maintained  in  behalf  of  such  minor.  Buechner 
v.  Shoe  Co.  (Minn.)  62  N.  W.  817.  00  Minn.  477, 
followed.— Lathrop  v.  Schutte  (Minn.)  03  N.  W. 
493,  61  Minn.  100. 
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[d]  (Minn.!    1895.)  , 

The  amount  recovered  by  a  father  under 
Gen.  St  1S94,  §  5164,  authorizing  him  to  main- 
tain an  action  for  injury  to  his  minor  child,  be- 
longs to  the  child.— Lathrop  v.  Schutte  (Minn.) 
63  X.  W.  493. 

Gl  Minn.  196. 

[e]  (Minn.;    1896.)  .  . 

Gen.  St.  1S94.  §  5164,  authorizing  a  fa- 
ther to  sue  for  injuries  to  his  child,  is  not  un- 
constitutional as  assuming  to  transfer  a  cause 
tion  in  favor  of  the  child  to  the  father  for 
the  sole  use  of  the  latter.— Hess  v.  Adamant 
Manuf'g  Co.  of  America  (Minn.)  68  N.  W.  774. 


See  "Counties." 


PARISH. 


PARKS. 


PARTIES. 


i. 

n. 

in. 


NECESSARY  PARTIES,  §§  1-5. 
PROPER  PARTIES,  §§  6-10. 
INTERVENTION       AND       SUBSTITU- 
TION, §§  11-13. 


Absence  from  trial,  see  "Trial,"  §  6. 

Action  by  trustee  of  religious  society  in  behalf  of 
members,  see  "Religious  Societies,"  §  5. 

Admissibility  of  declarations  by,  see  "Evidence." 
§  23. 

Amending  pleading  as  to,  see  "Pleading,"  §  65. 

Appealable  orders  relating  to,  see  "Appeal,  § 
27. 

Consolidation  of  actions  between  different  par- 
ties, see  "Action,"  §  9. 

Co-parties  entitled  to  notice  of  appeal,  see  Ap- 
peal," §  57.  ,  . 

Death  of  party,  abatement  of  action,  see    Abate- 


ment and  Revival, 


9-li 


Delegation  of  legislative  power  to  park  commis- 
sioners, see  "Constitutional  Law,"  §  13. 

PARLIAMENTARY  LAW. 

[n]     (Mich.:    1S95.) 

A  by-law  of  a  board  of  education  pro- 
vided that 'no  text-book  should  be  adopted  un- 
less proposed  at  a  regular  meeting  at  least  one 
month  before  its  adoption.  By-laws  could  be 
suspended  by  a  two-thirds  vote  of  the  mem- 
bers present.  A  report  recommending  the  adop- 
tion of  a  text-book  was  made,  and  a  motion 
to  lay  the  report  on  the  table  was  lost  by  a 
two-thirds  vote,  after  which  the  book  was 
adopted  by  a  majority  vote.  Held,  that  the  hy- 
law  requiring  a  text-book  to  be  proposed  a 
month  before  its  adoption  was  suspended  by  the 
loss  by  the  two-thirds  vote,  of  the  motion  to 
my 'the  report  on  the  table,  thereby  rendering 
the  adoption  of  the  text-book  valid.— Kendall  v. 
Board  of  Education  of  City  of  Grand  Rapids 
(Mich.)  64  N.  W.  745. 

lb]     (N.  V.;    189G.)  ..„.-*,       • 

A  motion  to  remove  the  defendant  having 
been  made  and  seconded  at  a  meeting  of  the  board 
of  trustees  at  which  all  the  members  were  pres- 
ent, the  chairman  of  the  meeting  refused  to  put 
the  motion,  on  the  ground  that  it  was  illegal. 
Thereupon  it  was  put  by  the  trustee  who  made 
the  motion,  and  received  the  vote  of  three  of  the 
five  members,  the  other  two  trustees  refusing  to 
vote.  Behl,  that  these  proceedings  were  effectu- 
al to  remove  the  defendant.— State  v.  Archibald 
(N.  D.)  66  N.  W.  234. 
5  N.  D.  359. 

PAROL  CONTRACT. 

See  "Frauds,  Statute  of." 

Specific  performance,  see  "Specific  Performance," 
§5. 

PAROL  EVIDENCE. 

See  "Evidence,"  |§  86-102. 

PAROL  TRUSTS. 

See  "Trusts,"  §§  3,  4. 

PAROL  WARRANTY. 

See  "Frauds,  Statute  of,"  §  13;    "Sale,"  §  28. 


Designation  in  complaint,  see  "Pleading."  §§  8,  9. 

in  judgment,  see  "Judgment,"  §  24. 

Effect  of  judgment  on  persons  not  parties,  see 

"Judgment,"  §§  50-54. 
Harmless  error  with  regard  to,  see     Appeal,     8 

256. 
In  actions  for  injuries  from  defects  in  streets  or 

sidewalks,    see    "Municipal    Corporations,       § 

79 

. 'for  money  had  and  received,  see  "Assump- 
sit," §  3.  _..„., 

for  partition,  see  "Partition,    §  4. 

on  bonds,  see  "Bonds,"  §  6. 

on  contract,  see  "Contracts,     §  bd. 

on  official  bonds,  see   "Office  and  Officer, 

on  policies,  see  "Insurance,     §  110. 

on  sheriffs'  bonds,  see  "Sheriffs  and  Consta- 
bles "  §  14. 

to   enforce   claims   against   school   district, 

see  "Schools  and  School  Districts,     § il. 

to  enforce  mechanics'  liens,  see     Mechan- 
ics' Liens,"  §  53.  „ 

to  redeem,  see  "Mortgages,     §  1()0-   „,     .  . 

to  set  aside  street  assessment,  see    Munici- 
pal Corporations."  §  151.  „ 

In  equitable  proceedings,   see     Creditors    ism, 
§  4-   "Equity,"  §§  54-56;   "Fraudulent  Convey- 
ances," §  35;  "Injunction,"  5  21;  "Mortgages, 
§§  56-58;   "Quieting  Title— Removal  of  Cloud, 
§  8. 

In  replevin,  see  "Replevin."  §  19. 

Interest  as  affecting  joinder  of  causes  of  action, 
see  "Action,"  §  7.  „ 

Joining   co-parties   as   appellants,    see     Appeal, 
§  72. 

Misconduct  as  ground  for  new  trial,  see  "New 
Trial,"  §  24. 

On  appeal,  see  "Appeal,"  §5  71-73. 

from  justice,  see  "Appeal,"  §  164. 

Stockholders  suing  in  behalf  of  corporation,  see 

"Corporations,"  §68.  . 

To  certiorari  proceedings,  see  "Certiorari,     §  7. 
To  contracts,  see  "Contracts,"  §§  23-2... 
To  highway  proceedings,  see  "Highways,"  §  9. 
To  mandamus    proceeding,     see    "Mandamus," 

§  25. 
To  proceedings  for  dissolution  of  corporation,  see 
"Corporations,"  §  102. 

for   sale   of   decedents'    lands,    see   "Exec- 
utors and  Administrators,"  §  43. 

to  enforce  tax,  see  "Taxation,"  §  74. 

To  qui  tam  and   penal  actions,  see  "Qui  Tarn 
and   Penal  Actions."  . 

To  supplementary  proceedings,  see  "Execution, 
I  41. 

To  will  contest,  see  "Wills,"  §  20. 

When  parties  may  testify  as  to  transactions  with 
decedents,  see  "Witness,"  §  20. 

Who  are  parties  entitled  to  appeal,  see  "Appeal,  ' 

§  11- 
Who  may  allege  error,   see  "Appeal,"   §§   187, 
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PARTIES,  i.,  II. 


(§  ?)    ^,J 


I.    NECESSARY   PARTIES. 

In  ai  a,  Bee  "Me- 

cha 

In   mo  "Mort- 

( »n  a]  "Appeal,"  S  71. 

I'u  di  to  property  attached,  see 

"Attachment,"  §  40. 

§   1.   Plaintiffs, 
laj     <tv  IJ.;    1886.) 

A  wife  who  joins  in  an  ce  of  an 

■   '       land's  property,  and  in  a  deed 

i   I    to    the    pel  il'rr,    is 

nol  a  necessary  party  plai  a  action  for 

specific    performance.— Edmison    v.    Zborowski 

S.   U. i  68  N.  \V.  288. 

I  I,  I      (Wlis.;     I.S97.) 

In  the  absence  of  fraud  on  the  part  of  a 

■  in  obtaining  goods,  i  he  \ lor  \\  ho  ha  - 

i  he  notes  of  the  i  endee  cannot  maintain 
attachment  against  the  vendee  after  the  notes 
have  been  assigned  to  und  while  they  remain 
with  another,  even  if  the  assignee,  in  purchas- 
ing the  notes,  relied  upon  the  vendor's  indorse- 
ment.— Laudauer  v.  Espenhain  (Wis.)  70  N.  \Y. 
287. 

§   2.   Action  in  behalf  of  others  sim- 
ilarly situated. 

(Iowa;    lyir-.i 

Code,  S  2549,  provides  that  when  the 
question  is  one  of  common  interest  to  many 
persons,  or  when  the  parties  are  very  nntn 
and  it  is  impracticable  to  bring  them  all  before 
the  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole.  Held,  that  one  or 
more  policy  holders  of  a  mutual  insurance  com- 
pany can  maintain  an  action  for  the  benefit  of 
(he  plaintiffs,  and  for  all  who  are  similarly  inter- 
ested, against  the  company,  its  assignee  for 
creditors,  aud  others  concerned,  to  set  aside 
the  assignment  of  the  company,  to  declare  not, 
collectible  certain  obligations  made  by  plaintiffs 
and  others,  and  for  general  relief. — Corey  v. 
Sherman  (Iowa)  G4  N.  W.  S28. 

|  3.   Defendants. 

[a]  (Mich.;    l.Mll.l 

In  an  action  by  a  surviving  partner 
against  the  administrator  of  his  deceased  part- 
ner to  have  the  proceeds  of  a  sale  of  land  de- 
clared firm  assets,  one  who  loaned  to  the  part- 
ners part  of  the  money  paid  by  them  for  the 
land,  under  an  agreement  that  the  partner:- 
would  pay  him  one-third  of  the  profits  arising 
out  of  the  purchase,  is  not  a  necessary  party. — 
Lindsay  v.  Race  (Mich.)  01  N.  W.  271. 
103  Mich.   28. 

[b]  (Neb.;    1897.) 

An  action  may  be  prosecuted  against  any 
one  or  more  of  several  persons  jointly  and  sev- 
erally bound. — Council  Bluffs  Sav.  Bank  v.  Gris- 
wold  (Neb.)  70  N.  W.  376. 

[c]  (Wis.)    1895.) 

In  an  action  against  a  city  for  injuries 
resulting  from  the  leaving  open  of  a  drawbridge 
without  barriers  or  lights,  the  bridge  tender 
need  not  be  joined  as  defendant,  when  it  was 
not  his  duty  to  furn-sh  such  barriers  and  lights. 
— Stephani  v.  City  of  Manitowoc  (Wis.)  62  N. 
W.  176,  89  Wis.  467. 

§  4.   Defect  of  parties. 
(Minn.;    1895.) 

In  an  action  by  a  subcontractor  to  en- 
force a  mechanic's  lien,  the  two  original  con- 
tractors, who  were  jointly  liable,  were  implead- 
ed as  defendants,  but  service  of  the  summons 
was  made  on  but  one  of  them.  HeM,  that  it 
was  not  error  to  deny  the  motion  of  the  owner 
of  the  property  to  continue  the  action  until 
made  on  the  other  conl  ractor.  — 
Julius  v.  C  dinn.)  05  X.  W.  207. 

63  .Minn.  154. 


!)   5.    Waiver  and  estopp.-l. 

[a]    1  ii  thut  tin  !  par- 

taken by  demurrer  or  an- 

(Iowa;    1894)  Coe  v.Am  81   N.W,  177. 

92  Iowa,  515; 
(M  L895)    Moore   n.   Bevicr,   82   N 

-•si    60  Minn.  240; 

us  v.  Harding,  07  N.  W. 

,  n,  B59. 

IbJ     (Hioh.l    1895.) 

The  defease  of  nonjoinder  "1  p 
fendant  can  onl  i   bi   raised  bj  p 

(1880)  29  N.  U  .  B84 
485,  explained.— Dillenbeck  v.  Simons,  63  N.  W. 
138,  105  Mich.  :: 
!<•]     <\\Im.;    1896.) 

Though  the  liability  of  o  ped  to  de 

ny  that  he  is  a  member  of  a  firm,  to  a  cri 
of  the  firm,  is  only  joint  with  real  partners,  yet, 
being  sued  alone,  he  waives  his  right  I 

t  of   the  others,   and   to  have   mei  - 
joint  judgment  ag.nnst  himself,  by  not  pleading 
the  defect   of  parties  iu  abatement.— Evans  ,\ 
Howard    Fire-Brick   Co.  v.  lladbeld  (Wis.)   68 
.V  \V.  168. 

93  Wis.  665. 


II.    PROPER  PARTIES. 

§   6.    Plaintiffs. 

[a]  (Iowa;    1894.) 

A  person   may  sue  on  a  contract  mad.' 

in  his  owu  name,  under  Code,  §  2514.  though  it 
was  in  fact  made  by  him  as  agent  of  another 
—Brown  v.  Sharkey  (Iowa)  01  N.  \V.  304. 
S3  Iowa,  157. 

[b]  (Mich.;    1894.) 

A  bill  by  a  number  of  complainants  fur 
an  injunction  restraining  the  construction  of  a 
street  railway  cannot  be  maintained  upon  evi- 
dence only  of  grievances  and  damage  special 
to  one  or  more  of  them. — Niemann  v.  Detroit 
Suburban  St.  By.  Co.  (Mich  )  01  N.  W.  519. 
103  Mich.  256. 

§  7.   Real  party  in  interest. 

[a]  (Neb.;    180U.) 

Except  as  against  his  creditors,  one  may 
sell  his  property  for  a  nominal  consideration,  or 
give  it  away:  and.  if  he  does  either,  his  vende, 
or  donee  is  the  real  party  in  interest,  within 
Code  Civ.  Proc.  §  29,  in  a  suit  for  the  conversion 
of  such  property.— Kinsella  v.  Sharp  (Neb.)  60 
N.  W.  634. 

47  Neb.  664. 

[b]  (Neb.:    1896.) 

An  action  on  an  insurance  policy  issued 
to  W.,  and  payable  to  M.  O.  M..  mortgagee,  as 
her  interest  may  appear,  cannot  be  maintained 
by  Olive  M.  M.,  in  the  absence  of  an  a 
tfon  that  the  policy  was  assigned  to  plaintiff, 
or  that  her  name  was  misstated  in  the  policy. 
or  that  plaintiff  and  the  mortgagee  are  the  same 
person. — Farmers'  &  Merchants'  Ins.  Co.  v. 
Moore  (Neb.)  67  N.  W.  764. 

48  Neb.  713. 

£c]     (S.  D.;   1895.) 

Since  shares  of  stock  of  an  incorporated 
banking  association  are  by  Laws  1891.  c.  14, 
assessable  against  and  pavable  by  the  individual 
owners  thereof,  the  bank  cannot,  in  its  own 
name,  and  for  itself,  sue  to  restrain  the  col- 
lection of  the  tax  on  such  shares  from  the  in- 
dividual owners.— Northwestern  Loan  &-  Bank- 
lo.  v.  Muggli  (S.  D.)  64  X.  W.  1122:  Id., 
05  X.  W.  44-. 
[d]     (S.  D.:    1^: 

A  bank  the    shares  of  stock  of  which  are 
assessed    against    the   individual   owners   thereof 
could  not   in  its  i  '.-.n   name  ami  for  its 
restrain  collection  of  the  tax  from 
owners,  on  tUe  ground  of  avoidance  of  a  multi- 
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plieity  of  suits,  where  it  did  not  appear  that  it 
would  1"'  exposed  to  suits.— Northwestern  Loan 
&  Banking  Co.  v.  Muggli  (S.  D.)  Co  N.  W.  442. 

[e]      (S.  D.!    1S!>7.)  . 

Where  a  note  for  money  due  plaintiff  was, 
at  his  instance,  made  payable  to  a  third  person, 
who  indorsed  it  to  plaintiff  without  recourse, 
the  latter  is  the  real  party  in  interest  in  respect 
to  the  note  and  the  chattel  mortgage  securing 
the  same,  and  may  bring  replevin  against  an 
oflicer  who  wrongfully  levies  on  the  chattels  on 
execution  against  the  mortgagor. — Coughran 
v.  Sundback  (S.  D.)  70  N.  W.  044. 


8. 


Trustees. 


[n]     (Iovrn;    1895.) 

Where  goods  are  delivered  to  a  railroad 
company  to  be  delivered  to  the  consignee  upon 
the  payment  of  drafts  drawn  upon  him  by  the 
consignor  for  the  price,  and  an  agent  of  the 
company  wrongfully  delivers  the  goods  without 
payment  of  the  .hafts,  the  railroad  company,  as 
trustee  of  an  express  trust,  may  recover  the 
price  for  which  the  consignee  sold  the  goods  aft- 
er the  wrongful  delivery. — Starker  v.  McCosh 
Iron  &  Steel  Co.  (Iowa)  62  N.  W.  848. 

[b]     (S.  D.;    189T.) 

A  nonresident  corporation,  which  was  not 
entitled  to  sue  in  South  Dakota  on  a  claim,  not 
having  filed  its  articles  and  appointed  a  resi- 
dent agent  (Laws  1S95,  c.  47),  transferred  the 
claim  by  assignment  absolute  on  its  face,  hut 
with  the  understanding  that  the  assignee  should 
collect  it,  and  pay  the  net  proceeds  to  the  cor- 
poration; no  consideration  being  paid.  Held,  that 
the  assignee  was  not  only  the  "real  party  in  in- 
terest," but  was  entitled  to  sue  in  his  own  name, 
under  Comp.  Laws,  §§  4870,  4872,  as  trustee  of 
an  express  trust.— Citizens'  Bank  v.  Corkings 
<S.  D.)  70  N.  W.  1059. 

§  9.   Defendants. 

(Minn.;    I.siil.i 

In  an  action  by  an  administrator  with 
the  will  annexed  to  recover  from  the  widow  and 
her  son  assets  of  the  estate,  a  bank  in  which 
she  had  deposited  money  derived  from  a  sale 
of  a  portion  of  the  estate,  and  which  had  given 
her  a  certificate  therefor,  is  a  proper  party  de- 
fendant.—Reiser  v.  Gigrich  (Minn.)  61  N.  W. 
30. 

59  Minn.  368. 

§   10.    Waiver  of  objection. 

(Neb.:    1895.) 

Where  the  creditor,  after  a  novation,  sued 
both  of  the  other  parties  to  the  novation  for 
his  debt,  the  misjoinder  of  the  parties  defend- 
ant could  not  be  raised  for  the  first  time  on 
appeal. — Culbertson  Irrigating  &  Water-Power 
Co.  v.  Wildman  (Neb.)  63  N.  W.  947. 
45  Neb.  663. 


III.    INTERVENTION   AND    SUBSTITU- 
TION. 

Effect  of  dismissal  on  rights  of  intervener,  see 
"Practice  in  Civil  Cases,"  §  9. 

Enforcing  liability  of  stockholders  by  petition  in 
intervention,  see  "Banks  and  Banking,"  §  31. 

Intervention  in  attachment,  see  "Attachment,"  §§ 
44-4S. 

■ in  execution,  see  "Execution,"  §§  15-18. 

• in  garnishment,  see  "Garnishment,"  §§  30- 

32. 

- —  in  replevin,  see  "Replevin,"  §  19. 

Striking  petition  in  intervention,  appealable  or- 
der, see  "Appeal,"  §  27. 

Substitution  in  action  to  foreclose,  see  "Mort- 
i  a,"  §  58. 

on  appeal,  see  "Appeal,"  ;;  73. 

■  un  death  of  party,  see  "Abatement  and  Re- 
vival," §  12. 


§   11.    Intervention. 

[a]  (Iowa;   189C.) 

In  an  action  to  recover  for  goods  sold,  an 
intervener  cannot,  by  tendering  an  equitable  is- 
sue, delay  or  change  the  form  of  procedure. 
Kassing  v.  Walter  (Iowa)  65  N.  W.  S32. 

[b]  (Minn.;   189G.) 

Where  an  action  is  brought  against  the 
city  of  St.  Paul  to  recover  the  award  made 
as  damages  for  taking  property  for  a  public 
use,  a  third  party,  who  claims  to  have  been  the 
owner  of  the  property  taken,  or  of  a  part  of  it, 
and  hence  entitled  to  the  award,  or  part  of  it, 
may  come  in  as  a  partv  to  the  action,  and  assert 
his  claim.— Smith  v.  City  of  St.  Paul  (Minn.)  68 
N.  W.  32. 

[c]  (S.  D.;    1897.) 

It  is  not  an  abuse  of  discretion  to  permit 
a  party  who  has  any  interest  in  the  subject  of 
litigation  to  intervene,  though  he  might  amply 
protect  his  right  in  some  other  way. — Taylor  v. 
Bank  of  Volga  (S.  D.)  70  N.  W.  834. 

[d]  (S.  D.;    1897.) 

In  a  suit  by  the  receiver  of  a  corporation 
against  a  bank  to  recover  certain  securities,  a 
claim  of  an  adverse  interest  in  a  note  among  the 
securities,  which  claimant  alleged  he  had  been 
induced  to  execute  to  the  corporation  on  fraud- 
ulent representations,  and  which  he  had  re- 
scinded before  the  receiver  was  appointed,  and 
had  demanded  a  surrender  of,  entitled  claim- 
ants to  intervene,  w'thin  Comp.  Laws,  §  4886, 
providing  that  any  person  may  intervene  who 
has  an  interest  in  the  matter  in  litigation,  or 
an  adverse  interest  against  both  parties. — Tay- 
lor v.  Bank  of  Volga  (S.  D.)  70  N.  W.  834. 


§   12. 


Iiea.ve  of  conrt. 


[a]  (Mich.;    1S95.) 

Though  an  intervener  should  first  obtain 
permission  from  the  court  to  file  his  petition,  yet 
the  court  may,  by  order  nunc  pro  tunc,  authorize 
and  validate  the  filing  of  a  petition  filed  with- 
out permission. — People  v.  Ingham  Circuit  Judge 
(Mich.)  63  N.  W.  79. 
105  Mich.  234. 

[b]  (Mich.:    1S95.) 

An  order  refusing  to  strike  from  the  files 
a  petition  of  intervention,  filed  without  permis- 
sion of  court,  and  an  order  overruling  a  demur- 
rer thereto,  are  together  equivalent  to  a  nunc  pro 
tunc  order  granting  petitioner  permission  to  in- 
tervene.—People  v.  Ingham  Circuit  Judge  (Mich.) 
63  N.  W.  79. 

105  Mich.  234. 

[c]  (Neb.;    1895.) 

Where  a  stranger  asked  to  intervene,  and 
filed  pleadings,  but  obtained  no  order  to  that 
effect,  and  the  party  appealing  cross-examined 
his  witnesses,  and  the  court,  without  objection, 
rendered  a  decree  on  his  claim,  appellant  could 
not,  on  appeal,  urge  that  the  intervener  was 
not  in  fact  a  party.— Chadron  Banking  Co.  v. 
Mahoney,  61  N.  W.  594.  43  Neb.  214. 

§13.    Substitution. 

[a]  (Minn.;    1895.) 

Gen.  St.  1S94,  §  5171,  provides  that,  in 
case  of  a  transfer  pending  an  action  of  an  in- 
terest therein,  the  action  may  be  continued  in 
the  name  of  the  original  party,  or  the  transferee 
may  be  added  or  substituted  in  the  action.  HeUl 
that,  where  an  interest  in  the  subject-matter  of 
an  action  is  assigned  pending  the  action,  it  is 
within  the  discretion  of  the  court  to  allow  th°  as- 
signee to  be  substituted  as  coplaintiff,  or  allow 
the  action  to  proceed  in  the  name  of  the  original 
party.— Brown  v.  Kohout  (Minn.)  63  N.  W. 
248. 

61  Minn.  113. 

[b]  (Wis.;   1890.) 

Under  Rev.  St.  §  2010,  which  authorizes 
a  substitution  of  parties  defendant  on  a  proper 
showing  at  any  time  before  answer,  a  court  may. 
in    its   discretion,    grant    si  ntion    after 

answer    is   tiled,   in   a   proper  ease,   and   for   good 
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cause  shown.-  Merriam  v.  Home:  (Wis.)  66  X. 
\v    808. 

92  Wis.  654 

[C]      lUls.:     ISiOU.) 

'I'll  npeal  from  a 

in  fa  ror  < 

an  heir  a  edent  pui 

the  judgment  from  the  administrator,  and   the 
estate  has  i a  setl  led  :    ly  a  trans- 

pending  litigation,    wbicl 
n. 'i   render  a  substitution  ol   parties   oei 
1 1;.  •.    E         280]  I,  i  or  prevent  affirmance  in  the 
name  of  the  count;  judge.  -Bcldeu  v.  Hurlbut 
(Wis.)  GO  N.  W.  357. 


PARTITION. 

See,  nlso,  "Judicial  Sales." 

Pendency  Of  foreclosure  proceedings,  see  "Abate- 
ment and  Revival,"  §  5. 

§   1.    In  general. 

|n)     (Neb.;    is:>0.) 

The    plaintiff    and    defendant,    owners    in 
severally    of   adjoining    lots,    pursuant    to    a    mu- 
tual  agreement,   erected   thereon    building 
responding   in   size,   having  the    stairs,   hallways, 
skylight,     and     heating    apparatus     in     Ci 
Held,    that    the    mere   existence   of   these   cross 
easements  would  not  authorize  the  partition  of 
said   lots   at  the   suit  of  either  party.— Borr   v. 
Lamaster  (Neb.)  66  N.  W.  1110. 
48  Neb.  114. 

[b]  (Neb.;    1897.) 

The  right  to  partition  is  not  affected  by  the 
fact  that   making   partition   will  be   inconvenient 
or   difficult,    or   may    involve   a   loss. — Oliver    v. 
ag  (Neb.)  70  N.  W.  369. 

[c]  (Neb.;   1897.) 

Where  the  case  is  fairly  within  a  law  au- 
thorizing a  partition,  the  right  to  partition  is 
absolute,  and  not  a  matter  of  mere  grace. — 
Oliver  v.  Lansing  (Neb.)  TO  N.  W.  369. 

Id]     (Neb.;    1897.) 

Where  real  property  leased  for  a  term  of 
years  is  owned  by  several  persons  as  tenants  in 
common  both  of  the  rents  ariB  the  reversion, 
partition  upon  the  petition  of  one  of  the  tenants 
may  be  had,  and,  if  a  sale  is  thereby  rendered 
necessary,  the  lessee  will  become  a  tenant  of  the 
purchaser  of  the  rents  and  reversion. — Oliver  v. 
Lansing  (Neb.)  70  N.  W.  369. 

§    2.    Limitation. 

(Iowa:   1895.) 

The  law  provides  for  the  filing  of  a  will 
and  appointment  of  an  executor  directly  after 
testator's  death,  and  requires  the  executor  to  give 
notice  of  his  appointment  within  10  days  there- 
after. Creditors  are  given  one  year  after  such 
notice  in  which  to  file  their  claims,  and  the  execu- 
tor is  limited  to  three  years  in  which  to  settle 
and  close  the  estate,  unless  otherwise  directed 
by  the  court.  Held,  that  a  petition  by  devisees 
for  the  partition  of  real  estate,  which  shows  that 
more  than  four  years  have  elapsed  since  testa- 
tor's death,  is  not  demurrable  because  it  fails  to 
allege  that  the  estate  has  been  finally  settled  and 
is  solvent,  as  a  compliance  with  the  law  is  pre- 
sumed.— Minear  v.  Hogg  (Towa)  63  N.  W.  444. 

§  3.    Title  to  maintain. 

Clown:    189<i.) 

The  owne.-  of  a  life  estate  in  land  cannot 
maintain  an  iction  of  partition  against  the  re- 
mainder-men. to  have  it  sold. — Smith  v.  Run- 
nels (Iowa)  65  N.  W.  2002. 

§  4.    Parties. 

(Wis.;    1895.) 

A  railroad  company  which,  as  a  mere 
trespasser,  lias  taken  and  occupied  for  railroad 
purposes  land  owned  by  tenants  in  common,  is 
not  a  necessary  party  to  a  suit  between  6uch 


I  ii  n.    Tucker   v.   Chicago.  St. 

P.,   M.   .V   <).   R;  ,,  01    Wis. 

S   5.    Decree— Effect. 
lI'Mta;     L800.) 

In    partition,   the   court  entered   a  dl 
on  the  pleadings,  confirming  the  shans  of  the 

thai  each  was  liable  to  contribute  Ins  propor- 
tionate part  of  the  expense  of  maintaining  the 
-  d  that  plaintiff  was  entitled  to  hove 
-.   (water  power)  partitioned,  so  that 

each   owner  si Id    receive   his   proper  share, 

and  no  more,  of  the  water  i   power  at 

all  tim  ited   refer.. 

tition.    Ilrhl,  thai  the  decree  wi  oi   itory, 

not  conclusive  as  to  whether  the  partition 
should  be  madi   in  I  ind,  or 
and    the    proceeds    divided.— Brown    v.    Cooper 
(Iowa)  67  N.  \V.  378. 

§  6.    Sale. 

(Ioivn:     1806.) 

Where    partition    of   a    water    power    in 

kind  necessarily  involves  the  patties  in  great  ex- 

tor  repairs   before  the   pa  n   be 

made,   and  u    i  ll'o.-ii-.  e   in    the    future 

there  must  be  a  supervisor  appointed,  whose  du- 
ly   it   will    be   to  divide   the  water,    ki 

weirs,  and  otherwise  oversee  the  property  for 
the  joint  of.  the  par- 

tition should  be  by  sale  and  distribution  of 
the  proceeds. — Brown  v.  Cooper  (Iowa)  07  N. 
W.  378. 

§   7.    Rents  and  profits. 

(Mich.;    189G.) 

In  an  action  for  partition  and  for  an  ac- 
counting  for  rents  and  profit  thi  decree  may 
properly  include  rents  and  profits  accruing  pend- 
ing the   aption,    where  I  lie 

sufficient  basis  for  it. — Hunt  v.  Hunt  (Mich.)  67 

n.  w.  nio. 

§   8.    Costs. 

(Iowa;    1897.) 

Where  the  issue  tried  was  whether  defend- 
ant owned  one-sixth  or  one-half  of  the  land 
in  controversy,  and  the  land  was  divided  by  the 
parties  themselves  after  a  decree  giving  him 
one-sixth,  plaintiff's  attorneys  were  not  entitled 
to  have  their  fees  taxed  as  costs,  as  is  author- 
ized in  an  action  for  partition. — Everett  v. 
Croskrey  (Iowa)  69  N.  W.  1125. 
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I.  WHAT  CONSTITUTES, 
II.  EVIDENCE.  §§  8-10. 

III.  FIRM  PROPERTY,  §§  11,  12. 

IV.  POWER    OP     PARTNER    TO    BIND 

FIRM,  §§  13-19. 
V.  RIGHTS  AND  REMEDIES  INTER  SE, 
§§  20-33. 

1.  In  General,  §§  20,  21. 

2.  Dissolution,     Settlement,     and     Ac- 

counting, SS  22  33. 
VI.  FIRM  AND   PRIVATE  CREDITORS, 
§§  34-11. 
VII.  RIGHTS  AND  POWERS  AFTER  DIS- 
SOLUTION, §§  42-44. 
VIII.  LIABILITIES  AFTER  RETIREMENT 
OF    PARTNER    OR    COMING    IN 
OF  NEW  MEMBER,  §§  45-48. 
EX.  DISSOLUTION       BY      DEATH      OF 
PARTNER-SURVIVING      PART- 
NER, §  49. 
X.  ACTIONS,  §§  50-56. 

See,  also,  "Associations." 

Assignment  by,  see  "Assignment  for  Benefit  of 
Creditors,"  §  a 
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Assumption  by  corporation  of  debts  of  prior  firm, 
see  "Corporations,"  §  24. 

Liability  of  incorporators  as  partners  on  failure 
to  perfect  incorporation,  see  "Corporations," 
§  11. 

Limited  partnership  associations,  see  "Associa- 
tions." §§  1 .  2. 

To  deal  in  lands,  operation  of  statute  of  frauds, 
see  "Frauds,  Statute  of,"  §  15. 


I.    WHAT  CONSTITUTES. 

§   1.    Creation  of  relation, 
[a  J     {Iowa:    1895.) 

The  proceeds  of  a  sale  of  corporate  stock 
owned  by  plaintiff,  having  been  paid  to  defend- 
ants, in  whose  names  the  shares  stood,  were,  with 
plaintiff's  consent,  put  into  a  partnership  formed 
by  defendants  and  third  persons,  the  latter  hav- 
ing no  knowledge  of  plaintiff's  interest  therein. 
Held,  that  plaintiff  was  a  partner  of  defendants 
as  to  their  interest  in  the  firm.  —  Henry  v. 
Evans  (Iowa)  63  N.  W.  687. 

[b]  (.\cb.:   18!)6.) 

Evidence  thai  two  farmers,  purcbaf 
threshing  machine,  paid  for  the  same  with  their 
joint  and  several  notes,  secured  by  a  chattel 
mortgage  on  the  machine  purchased,  and  joint- 
ly took  possession  of  and  used  the  machine  in 
threshing  grain  for  others,  will  not  support  a  rind- 
ing that  the  threshing  machine  was  partnership 
property,  nor  that  a  c 

ed  between  the  farmers. — State  Bank  of  Lushton 
v.  O.  S.  Kelley  Co.  (Neb.)  66  X.  \Y.  619. 
47  Xeb.  678. 

[c]  (S.  D.s   1897.) 

Defendant  authorized  plaintiff  to  solicit 
loans  for  him,  the  commissions  being  divided 
between  them,  and  a  second  mortgage  to  de- 
fendant being  taken  to  secure  sneh  commis- 
sions. Each  application  for  a  loan,  when  ac- 
cepted by  defendant,  was  returned  with  a  sepa- 
rate letter  of  instructions,  and  the  sum  neces- 
sary to  make  the  loan:  and  when  it  was  made 
all  papers  were  sent  to  defendant.  The  parties 
lived  in  different  states,  had  no  partnership 
name,  and  each  carried  on  other  business.  Held 
that,  as  between  themselves,  there  was  no  part- 
nership.—Grigsby  v.  Day  (S.  D.)  70  X.  W.  881. 

raj    cs.  d.s  1897.) 

It  was  agreed  that  plaintiff  should  look  up 
farm  lands  for  defendant  r  i  purchase,  and 
that  on  a  sale  of  the  lands  liv  defendant  the 
profits  should  be  equally  divided.  Plaintiff  had 
no  authority  to  contract  for  either  purchase  or 
sale.  The  parties  lived  in  different  states,  had 
no  partnership  name,  and  each  carried  on  oth- 
er business.  Held  that,  as  between  themselves, 
there  was  no  partnership. — Grigsby  v.  Day  (S. 
D.)  70  N.  W.  881. 

5  2.   Sharing  profits  and  losses. 

[a]  (Iowa;   1S9G.) 

To  constitute  a  partnership  there  must 
be  anaereement  to  share  not  only  in  the  profits 
of  a  joint  venture,  but  in  the  losses  as  well. — 
McBride  v.  Ricketts  (Iowa)  67  N.  W.  410;  Mar- 
tin v.  Same.  Id. 

[b]  (Mich.:    1895.) 

A  partnership  having  assigned  to  P.  a 
contract  for  the  purchase  of  timber  laud,  it  was 
agreed  between  P  and  one  of  the  partners. 
who  had  paid  $5,000  on  the  contract,  and  re- 
ceived from  P.  ?500,  that  such  partner  should 
lumber  the  land  at  a  yearly  salary,  and  receive 
a  certain  price  per  1.000  for  delivering  logs  at 
the  bonm;  that  P.  should  receive  a  certain  price 
per  1,000  for  sawing  the  logs,  should  make  ad- 
vances for  carrying  on  the  lumbering,  and  that. 
alter  being  reimbursed  lor  such  advances,  with 
interest,  he  should  receive  two-thirds  of  the 
1  partner  taking  the  balance.  An  ac- 
by  P.  in  the  name  of  "P.  and 
[said   partner],"    whereon   money   expended    fur 


[  purchase  of  the  land,  taxes,  and  marketing  the 
lumber  was  charged,  and  money  received  from 
j  the  lumber  was  credited,  and  settlements  were 
I  made  on  the  basis  of  one-third  and  two-thirds 
!  interests.  Held,  that  it  constituted  a  partner- 
ship.—Loveland  v.  Peter  (Mich.)  65  N.  W.  748. 

Ic]     (Mich.;    1895.) 

An  agreement  whereby  a  corporation  ap- 
pointed a  certain  person  as  its  agent  in  connec- 
tion with  the    ■   !  eral  business,  in  consideration 

of  which  tie  lion   was  to  pay  said   pri- 

son one-half  of  the  net  profits,  and  the  parties 
were  to  share  the  losses  equally,  and  the  cor- 
poration was  to  furnish  the  material  and  ] 
did  not  constitute  a  partnership  inter  se,  there 
being  nothing  to  indicate  that  said  person  was 
to  own  any  share  in  said  materials,  or  that  he 
was  obliged  to  make  any  cash  investment.  Me- 
Grath,  C.  J.,  and  Montgomery,  J.,  dissenting. — 
Canton  Bridge  Co.  v.  City  of  Eaton  riapids 
(Mich.)  65  X.  W.  761. 

Ed]     (Minn.;    189G.) 

Where  an  option  on  mineral  lands  was 
purchased  iD  defendant's  name,  with  the  agree- 
ment that  plaintiff  should  have  a  one-eighth  in- 
terest therein;  that  the  few  hundred  dollars 
which  might  be  necessary  to  conduct  esi 
tions  and  tests  should  be  furnished  bv  defend- 
ant, who  owed  plaintiff  between  8300  and  $400. 
and  that  plaintiff's  proportion  thereof  should 
be  charged  to  his  account:  that  defendant 
should  take  charge  of  the  preliminary  work 
upon  the  ground,  and  hear  seven-eighths  of  the 
expense,  and  plaintiff  give  his  time  in  attempt- 
ing to  find  a  purchaser  for  the  property,  and 
pay  one-eighth  of  the  expense:  that  each  should 
share,  if  a  sale  was  made,  and  there  came  a 
profit,  according  to  his  interest:  and  that  any 
losses  should  be  borne  proportionately,— there 
was  a  partnership. — Baldwin  v.  Eddv  (Minn.) 
07   X.   W.    349. 

04  Minn.  425. 

[e]     (Minn.;   189G.) 

Where  parties  agreed  to  pay  the 
amounts  set  opposite  their  names  for  the  es- 
tablishment of  a  business,  to  be  not  less  than  a 
certain  amount  in  all,  and  to  sign  notes  to 
borrow  money,  not  to  exceed  a  certain  amount, 
for  the  carrying  on  of  the  business,  and  that  the 
management  was  to  be  conducted  by  certain 
persons  selected  by  them,  and  that  the  sub- 
scriptions should  be  in  shares  of  $2.">  each,  each 
share  of  which  should  entitle  the  holder  to  one 
vote,  and  to  a  proportion  of  the  net  profits, 
and  that  in  case  of  loss  assessment  should  be 
made  not  to  exceed  in  all  the  amount  subscrib- 
ed by  each,  they  were  general  partners. — Mc- 
Kasy  v.  Huber  (Minn.)  67  X.  W.  I      - 

§  3.   —    Sharing  profits  bnt  not  losses. 

[a]  (Iowa;    1895.) 

A  contract  under  which  two  persons  are 
to  share  the  profits  of  a  business,  but  which 
fails  to  provide  for  a  sharing  of  the  losses,  does 
not  constitute  a  partnership  inter  se. — Winter  v. 
Pipher  (Iowa)  64  X.  W.  663. 

[b]  (Iowa:   189G.) 

A  contract  reciting  that  in  consideration 
of  a  salary  of  p  certain  amount  per  annum  paid 
by  the  party  of  the  first  part  (a  firm)  to  the 
party  of  the  second  part,  and  a  further  consid- 
eration of  a  certain  share  in  the  net  profits  of 
the  business  of  the  firm,  the  party  of  the  second 
part  agreed  to  devote  his  time  to  their  business 
as  engineer,  is  a  contract  of  employment,  not 
of  partnership. — Porter  v.  Curtis  (Iowa)  Co  N. 
W.  824. 

[c]  (Mich.;    189G.) 

Where  a  merchant  employs  a  person  in 
ids  business,  and  agrees  to  pay  him  a  stated 
salary,  and,  in  addition,  a  certain  percentage 
of  the  profits  of  the  business,  the  contract  does 
not  constitute  such  merchant  and  the  person  so 
employed  co-partners,  as  a  matter  of  law, — 
Stockman  v.  Micheli  (Mich.)  C7  X.  W.  33G. 
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Jd]     OUoh.i    1800.) 

\   lea  farm,  by  which  the  land- 

no  and  one- 
Ualf  the  seed  grain,  the  pro  illy  di- 

vided   doi  '■    l,ia 

arties  ar (-tenants   in 

Williams  v.  R  b.)  68  N.  W.  240. 

lei     (Neb.  |    is:.!., 

li    there  is  a   i mnil 

and  n"i  by 

[  compen  ''.''  "'' 

..l    the 

38,  it  is  sufficient  to  constitute  a  partuer- 
.'.   i:   ;oi   ir  \     First    Nat,   Bar  i   I 
i.  84. 
|r|     (Neb.i    1884.) 

profits  of  a  vi-iu  i 

i  ,■-.   such  party  having  no  inti 
rty  made  the  subject  of  the  vi 
lent   of  SUi  ' 
does    not     consti  a  iartner. 

Strader  v.  White  (1873)  2  Ni  b.  348 

Waggoner  v.  First  Nat.  Bank,  61  N.  W.  112, 
43  Neb.  84. 

Ik]     (Neb.t   1896.) 

The  receipt  by  a  party  of  a  share  of  the 
profits  of  a  venture  merely  as  • 

es,   such  party  having  no  interest  in  the 

rty  made  the  subject  of  the  venture,  and 
no  pow  er  in  the  management  or  i  ont  col  o 

riy,  other  than  that   of  an  i   i    retail 

salesman  thereof,  does  not  constitute  sui 
son    a    partner.— Aetna    Ius.    Co.    of    Hartford, 
Conn.,  v.  Bank  of  Wilcox  (Neb.)  67  N.  W.  449. 

48  Neb.  544. 

[1.]     (Neb.;   1897.) 

The  receipt  by  a  salesman,  as  compen 
of  a  share  of   the  profits   ol    the  bu  iness,   does 
nut  render  mm  a  partner.— Whitney   v.  Gretna 

State  Bank  (Xeb.)  09  N.  W.  933. 

§  4.     Subpartnership — Misrepresentation. 

(Minn.;     ISIKI.I 

Where  one  of  several  persons  contem- 
plating the  formation  of  a  partnership  was  au- 
thorized by  the  ethers  to  purchase  a  horse  for 
$1,800.  on  his  representation  that  a  third  party 
owned  the  horse  and  r-ould  sell  him  for  no  less, 
when  in  fact  he  had  previously  purchased  the 
horse  for  $1,200,  he  was  liable  to  the  others  for 
the  difference  between  the  price  actually  paid 
and  the  amount  given  him  to  be  used  in  the  pur- 
chase.—Bloom  v.  Lofgren  (Minn.)  65  N.  W.  960. 
64  Minn.  1. 

§   5.    As  to  third  persons. 

(Wis.:    1895.) 

The  firm  of  J.  D.  P.  &  Co.  gave  plaintiff 
a  note,  after  which  a  notice  was  published,  and 
seen  by  plaintiff,  stating  that  the  partnership 
formerly  existing  between  J.  D.  P.  and  A.  J. 
<!..  under  the  fi~m  name  of  J.  D.  P.  &  Co.,  is 
dissolved,  and  that  the  business  will  be  carried 
on  under  the  firm  name  of  J.  B.  G.  &  Co.,  who 
will  settle  all  claims  of  the  late  partnership. 
Afterwards  plaintiff  surrendered  such  note,  and 
took  a  note  sign 'd  "J.  B.  G.  &  Co.."  believing 
that  J.  B.  G.  &  Co.  was  a  firm  consisting  of  J. 
B.  G.  and  A.  J.  G.;  but  there  was  in  fact  no 
such  firm,  the  business  being  conducted  under 
such  name  by  ,T.  B.  G.  alone.  Held,  that  A.  J. 
G.  was  liable  on  the  new  note.— Thayer  v.  Goss 
64  N.  W.  312,  91  Wis.  90. 

§   6.   Holding  out  as  partner. 

[a]     (Iowa;    1895.) 

In  an  action  on  a  note  signed  in  the  name 
under  which  defendant  carried  on  business. 
without  his  knowledge,  by  one  in  his  employ,  it 
appeared  that  the  business  was  conducted  un- 
der a  contract  providing  for  an  equal  sharing 
in  the  profits,  but  not  providing  for  a  sharing 
in  the  losses.  Before  the  execution  of  the  note, 
plaintiff  knew  that  the  signer  thereof  was  draw- 
ing merely  a  stated  sum  monthly  from  the  busi- 
ness,   and   that   he   was   conducting   it    for   de- 


fendant. Jhbl,  that  in  the  1  nee 
that  plaintiff  did  not  know  the  terms  of  the  con- 
tract, or  was  Indn I  by  defend 

could  not 
liability.— Win- 
ter v.  Pipher  (Iowa)  64  N.  W.  • 

II.]     (lowai    1880.) 

The  intention  with  which  words  :r 
ken  holding  the  speaker  out  us  a  member  of  a 

ts  arc 
upon  their 
t.— Wallerich  v.  Smith  (Iowa) 
W.   184. 

|,J       I  Wis.;      1800.) 

at,  Joseph   II.,  havii  <>u  a 

business   under   the   style  of   "Joseph    II."   and 
"J.    II..'     indifferently,    sold    out    to 
wife,  Julia   P.  II.  and  her  mother,  n 
on  the  with  his  I  and  with- 

out his  "J.  II-  >v.  Go." 

Held  that,  D  plaintiff,  who  dealt  with 

with 
notice  that  he  was  not  a  mem- 
oped  to  den?    I 
cue  of  the  firm.     Evans  i-  Howard  Fire-Brick 
Co.  v.  Hadfield  (Wis.)  68  N.  W.  468. 
93  Wis.  6 

§   7.    Question  for  jury. 
(Neb.;    IS!)  I.i 

Whi  is  a  dispute  as  to  wl 

a  partnership  e  ists,  end  as  to  the  existence  of 

institute  a   part- 
nership, the  question   is  for  the  jury  under  in- 

ins.     -  Waggoner    v.     First     Nat.    Bank 
61  N.  W.  112,  4^  Neb.  84. 


H.   EVIDENCE. 

Burden  of  proof  as  to  firm  property,  see  post, 

§  12. 
In  action  by  or  against  firm,  see  post,  §  56. 

§   8.    Admissibility. 

[a]  (Mich.;    1894.) 

The  fact  that  one  person  introduced  an- 
other as  his  partner  is  evidence  of  their  partner- 
ship.—Armstrong  v.  Potter  (Mich.)  01  N.  W. 
i  ig  i . 

103  Mich.  409. 

[b]  (Minn.;    1S90.) 

On  an  issue  whether  defendant  was  a 
partner  in  the  running  of  an  hotel  to  which 
plaintiff  furnished  the  supplies  in  suit,  evidence 
that  defendant  had  paid  for  supplies  furnished 
the  hotel  bv  a  third  party  was  relevant.— Couch 
v.  Steele  (Minn.)  65  N.  W.  946. 
63  Minn.  504. 

§  9.   Declarations    or    admissions    of    al- 
leged partner. 

[a]  (Mich.;    1S94.) 

The  admission  of  one  of  several  persons, 
sued  as  copartners,  that  the  partnership  existed, 
is  admissible  as  against  himself. — Armstrong  v. 
Potter  (Midi.)  61  N.  W.  657. 
103  Mich.  409. 

[b]  (Mich.;   ISO  l.i 

In  an  action  against  persons  as  copart- 
ners, the  statements  of  one  are  not  competent  to 
prove   the  partnership  as  against  the  other. — 
Armstrong  v.  Potter  (Mich.)  61  N.  W.  657. 
103  Mich.  409. 

[c]  (Minn.;    1895.) 

The  declarations  of  one  alleged  partner 
that  an  alleged  partnership  exists,  though  not 
admissible  against  the  other  alleged  partners, 
are  properly  admitted  against  the  one  making 
them.— Boosalis  v.  Stevenson  (Minn.)  64  N.  W. 
3S0. 

62  Minn.  193. 

(dj     (Neb.:   1895.) 

A  partnership  cannot  be  shown  merely  by 
statements  of  one  claiming  to  act  for  and  as  a 
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member  of  a  firm. — Weeks  v.   Palmer  Deposit 
Bank  (Neb.)  62  N.  W.  874. 

44  Neb.  684. 

Ie]     (Neb.:    1896.) 

Where  it  is  sought  to  hold  the  defend- 
ant liable  as  a  member  of  a  partnership  firm, 
the  mere  statements  of  one  who  claimed  to  be 
acting  for  and  as  a  member  of  such  firm  are  not 
competent  to  establish  the  disputed  partnership 
relation. — Weir  v.  Illinois  Nat.  Bank  (Neb.)  67 
N.  W.  71)2. 

45  Neb.  791. 

§   10.    Sufficiency. 

[a]  (Mich.:    1894.) 

There  being  evidence  that  each  of  two  de- 
fendants who  were  sued  as  cop 
mitted  the  partnership,  the  question  of  the  part- 
nership's existence  was  properly  submitted  to  the 
jury,  though  both  defendants  denied  the  admis- 
sions, and  testified  to  facts  :tat  with  the 
existence  of  the  partnership. — Armstrong  v.  Pot- 
ter (Mich.)  01  N.  W.  057. 
103  Mich.  409. 

[b]  (Mich.;    1S:>T.) 

That  sons  working  with  their  father  con- 
template that  they  will  eventually  succeed  to  the 
business,  and  use  the  words  "we"  and  "our'' 
in  connection  therewith,  and  after  transfer  of  the 
business  to  them  conduct  it  to  all  appearance 
as  before,  is  not  enough  to  prove  that  they  were 
partners  with  their  father. — Hill  v.  Mallory 
(Mich.)  70  N.  W.  1016. 

[c]  (Neb.;    1895.) 

Evidence  that  plaintiff  sold  goods  to  one 
who  represented  himself  to  be  in  partnership 
with  defendant,  that  defendant  refused  to  receive 
the  goods  or  pay  for  them,  and  that  they  were 
received  and  paid  for  by  the  one  with  whom  the 
contract  of  sale  was  made,  is  insufficient  to  hold 
defendant  to  a  partnership  liability. — McDonald 
v.  Jenkins  (Neb.)  02  N.  W.  444. 
44  Neb.  103. 

[d]  (AYis.:    1895.) 

In  an  action  against  one  as  sole  owner  of 
a  banking  business  conducted  in  a  firm  name. 
it  appeared  that  another,  who  was  active  man- 
ager, was  shown  by  the  bank  books  to  be  a  part- 
ner and  contributor  to  the  capital;  that,  in 
sworn  reports  to  the  state  treasurer,  be  declared 
himself  a  partner,  and  paid  and  canceled  cer- 
tificates of  deposit,  and  signed  the  names  of 
himself  and  defendant  as  partners.  He  also 
testified  that  he  was  not.  and  defendant  that 
he  was.  a  partner.  Held,  a  partnership  shown. 
— Voshmik  v.  Hartmann,  05  N.  W.  60,  91  Wis. 
513. 


m.    FIRM  PROPERTY. 

Determination  in  partnership  accounting,  see 
post,  §  28. 

Assessment  of  taxes  on  firm  property,  see  "Taxa- 
tion," §  25. 

§  11.   -What  is. 

[a]  (Mich.;    1804.) 

Where  each  member  of  a  firm  holds  in 
his  individual  name  an  undivided  interest  In 
land,  which  is  held  for  the  benefit  of  the  firm, 
and  used  for  partnership  purposes,  it  is  sub- 
ject to  firm  debts.— Childs  v.  Pellett  (Mich.)  61 
N.  W.  54. 

10fi  Mich.  558. 

[b]  (Mich.;    1894.) 

Where  land  is  bought  in  the  individual 
names  of  two  partners  and  two  other  persons, 
under  an  agreement  that  each  is  to  own  a 
fixed  undivided  interest,  and  that,  as  between 
themselves,  the  liability  of  the  buyers  under 
the  contract  and  on  all  notes  given  for  pur- 
chase money  shall  be  in  proportion  to  the  inter- 
est of  each  in  the  land,  and  that,  if  any  of  them 
should    pay    any    money    on    behalf   of    any   of 


the  others,  he  should  have  a  lien  on  the  inter- 
est of  the  one  for  which  tie'  payment  was 
made,  and  none  of  the  firm  money  was  used  in 
the  purchase,  a  strong  presumption  arises  that 
the  partners  did  not  mean  to  treai  the  laud  as 
partnership  property. — Lindsay  v.  Race  (Mich.) 
(il  X.   W.  271. 

103  Mich.  28. 

£c]     (Mich.:    1894.) 

Two  partners  bought  land  in  their  indi- 
vidual names,  the  first  payment  being  made  out 
of  the  proceeds  of  a  note  signpd  by  each  of 
them.  An  account  describing  the  land  was 
opened  in  the  firm  books,  in  which  the  purchase 
price  of   the   land   was  debited,    and    the   seller 

credited  with  a  like  amount.  The  bank 
which  discounted  the  note  was  charged  with 
its  proceeds,  and  the  proceeds  were  credited  to 
bills  payable,  with  a  memorandum  that  the 
contract  of  sale  had  been  assigned  to  the  bank 
as  collateral  security.  Other  payments  on  the 
purchase  price  to  the  seller  were  charged  t,> 
him.  Interest  paid  on  deferred  payments  was 
charged  to  the  land  account.     '  I  part- 

ners  was  credited  with  traveling  ex] 
curred   on   a    trip   relating   to   the   land. 
that  an  intention  to  treat  the  h:  prop- 

erty was  shown. — Lindsay  v.  Race  (Mich.)  61 
X.  AY.  271. 

103  Mich.  28. 

[d]     (Mi.-h.:    ISO.-,.) 

While  complainant  and  defendant  were 
jointly  interested  in  the  lumber  business,  de- 
fendant  purchased  certain  lands  which,  com- 
plainant asserted,  belonged  to  the  partnership. 
The  evidence,  though  conflicting,  tended  to  show 
that  the  payments  on  the  land  in  controversy 
were  made  with  funds  secured  on  defendant's 
individual  credit,  and  realized  on  the  lands 
themselves,  which  were  lumbered  by  other  par- 
ties on  shares  with  defendant.  The  firm  busi- 
ness was  conducted  by  defendant  alone,  in  his 
name,  but  complainant's  son  acted  as  book- 
keeper, and  no  complaint  was  made  of  defend- 
ant's management.  After  complainant  knew 
of  the  purchase  of  the  lands,  he  neither  ap- 
proved nor  objected  thereto,  nor  inquired  into 
the  terms  of  the  defendant's  lumbering  contract 
with  said  other  parties.  Defendant  made  no  at- 
|  tempt  to  conceal  the  transaction,  and  offered  the 
i  books  for  complainant's  inspection.  Held,  that 
the  lands  did  not  belong  to  the  partnership. — 
Hake  v.  Coach  (Mich.)  65  N.  W.  209. 

[ej     (Minn.:    1895.) 

Where  one  partner  purchases  land  with 

1  partnership  funds,  and  takes  the  title  in  his  own 

name,  he  will  be  deemed  a  trustee  of  such  title 

for  the  benefit  of  the  partnership. — Hardin   v. 

Jamison  (Minn.)  02  N.  W.  394. 

60  Minn.  34S. 

§    12.    Burden  of  proof. 

(Minn.:    1895.) 

Where  partnership  property  is  traced  to 
the  possession  of  an  individual  partner,  the  bur- 
den is  on  bim  to  show  that  it  is  not  partnership 
assets. — Hardin  v.  Jamison  (Minn.)  62  N.  W. 
394 

60  Minn.  348. 


IV.    POWER  OF  PARTNER  TO  BIND 
FIRM. 

Power  to  execute  mortgage  after  dissolution,  see 

post,  5  42. 
Right  of  partner  to  draw  out  funds,  see  post,  §  29. 
to  claim  homestead,  see  "Homestead,"  §  3. 

§   13.    In  general, 
[a]     (Iowa:    1897.) 

A  member  of  a  firm  of  real-estate  brokers 
is  authorized  to  contract  with  agents  to  act  for 
it  in  making  sales. — Bovd  v.  Watson  (Iowa)  70 
N.  W.  120. 
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[b]     <\<-l>.s   1896.) 

Where  a  eorporatioi 
ty  for  $1,200  of  a  partnership 
in  cash,  and  credited  the  I  due  in  pay- 

ment of  tl  .■inn  of  one  ol    tin'  part- 

ners in  its  capital  stock,  without  authority  of 
the  i'  p,  the  ¥500  paj  menl   was 

iiu   in    iln-   partnei  imbia    Nat 

v.  Rice  (Neb.)  07  N.  W.  105. 
is  Neb.  428. 

S   14.    Scope   of   firm  business. 

[a]  (Io»v«;    1804.) 

A  member  of  a  firm  engaged  in  the  cat- 
tle commission  business  lias  authority  to  enter 
into  mi  agreement  whereby  a  bank  is  to 

a   I'll c   ley  to  pin  .  ith,   in 

leration  that  the  firm  rafts  drawn 

on  ii  to  the  extent  of  the  net  proc< 

shipped  in  ii.    First  Nat.  Buuk  v.  Row- 
ley (Iowa)  01  x.  \v.  195. 
Hi'  Cowa,  530. 

[b]  (Minn.)   I860.) 

In  an  action  against  II.  &  D.,  as  part- 
ners, for  the  price  of  a  machine  delivered  to  a 
third  party  on  an  order  given  by  I),  in  the 
firm  name,  defendant  II.  denied  that  defendants 

■  >  i  artm  c  i  i  the  machine  business,  and 
testified  that  ilu  j  merely  owned  some  land  to- 
gether; that  lie  did  not  authorize  D.  to  pur- 
chase any  machinery,  and  that  he  never  ordered 
or  received  any;  that  the  firm  was  not  in  the 
habit  of  ordering  machines;    that  the  person  to 

i  the  machine  was  delivered  had  no  con- 
nection with  the  firm  or  its  business;  and  that 
witness  knew  nothing  of  the  order  being  giv- 
en. Held,  that  the  question  whether  l>.'s  act 
in  giving  the  order  in  the  firm  name  was  with- 
in the  scope  of  the  partnership  business  was 
properly  submitted  to  the  iury. — Lynch  v.  Hill- 
strom  'Minn.)  67  N.  W.  I 

64  .Minn.  521. 

|   15.    Authority    to    borrow    money    and 
execute  or  indorse  notes. 

la]     (Iowa;    1S9G.) 

One  panntr  has  t\v  same  right  to  ex- 
ecute in  the  firm  name  a  note  in  settlement  of  a 
claim  arising  out  of  the  firm  business  as  he 
would  have  to  pay  the  amount  due  in  cash  out 
of  the  firm  funds. — Dickson  v.  Dryden  (Iowa)  66 
N.  W.  1  18. 

[b]  (Iowa;    189G.) 

As  corroborative  of  evidence  to  show  power 
in  a  managing  partner  to  borrow  money,  it  may 
be  shown  that  one  of  the  other  partners  wrote 
him  that  she  could  not  furnish  more  money  then, 
without  sacrifice,  and  requesting  him  to  ascer- 
tain if  he  could  not  borrow  of  one  of  the  banks. 
—Baxter  v.  Rollins  (Iowa)  68  N.  W.  721. 

[c]  (Iowa;    1896.) 

The  clause  in  a  partnership  agreement  that 
the  partners,  other  than  the  one  intrusted  with 
the  general  superintendence  and  control  of  the 
business,  shall  furnish  $25,000  for  the  purpose 
of  carrying  it  on,  does  not  prohibit  the  borrowing 
of  money  by  him  under  all  circumstances,  but 
puts  persons  having  knowledge  of  it,  and  of  the 
fact  that  the  money  had  not  been  furnished,  on 
inquiry  to  ascertain  his  power  to  supply  by  bor- 
rowing what  had  not  been  furnished. — Baxter  v. 
Rollins  (Iowa)  68  N.  W.  721. 

Id]     (Iowa;    1897.) 

A  firm  contracted  to  sell  goods  for  plain- 
tiff on  commission,  and  take  notes  therefor;  it 
aeing  agreed  that  plaintiff  might  refuse  to  ac- 
cept said  notes,  in  which  case  the  firm  should 
jither  cash  them  within  a.  specified  time,  or 
replace  them  with  other  notes  bearing  the 
firm's  guaranty.  Held  that,  on  plaintiff's  refusal 
to  accept  the  sales  notes,  one  of  the  partners 
might  elect  to  pay  cash,  and  bind  the  firm  by 
executing  its  notes  for  the  amount.-  Milwaukee 
Harvester  Co.  v.  Crabtree  (.Iowa)  70  N.  TV. 
704. 


|<1      llima:      IVI7.I 

Defend  Ige  that   the  notes  so 

i  by  him  were  sales  notes  was  for  the 

jury,  v.  were  on  blanks  fun  I 

by  plaintiff,  as  provided  in  the  i  ind  it 

lid    not   appear  that   the  firm   bad    I 

any    other    business    for    pi till'. 

Harvester  Co.   v.  Crabtree   (Iowa)  70  N.    W. 

Ill      ili.i.n:     IS!>7.) 

Where  defendant's  firm  contracted  to  sell 
goods    tor   piaintifl    on    commission,   and 

Holes     i  ,  iiil,    ,,||     p]   I 

.,ii   .   defi 
firm    notes   in   settlement,    retaining    the 
notes,    the   tact    that    defi  ndant    thereat 
cepted  some  of  the  sales  notes  in  payment 
debt  due  him  from  the  firm,  knowing  tl 
■  lit  ratification. — M 

ier  Co.  v.  Crabtree  (Iowa)  7u  N.  \V. 
704. 

tej    (Mich. i   1N9.-5.) 

Defendant  was  one  of  a  banking  firm 
which  suspended  payment  while  indebted  to 
plaintiff  on  ial    paper.     At    request   of 

plaintiff's  cashier  lor  some  writing  which  would 
hold  defendant  on  renewals,  defendant  wrote: 
"I  hereby  authorize  L.  M.  [the  other  member  of 
the  firm]  to  use  my  name  as  one  of  the  firm 
of  L.  M.  &  Co.,  as  indorscrs  on  paper  si  i 
for  renewals."  Held,  that  the  instrument 
authority  to  use  the  firm  name.— First  Com- 
mercial Bank  v.  Talbert  (Mich.)  01  N.  W.  s.ss. 
103  Mich.  625. 

Ih]     (Hicn.i    1895.) 

An  authority  given  by  one  member  of  a 
suspended  banking  firm  to  another  member  to 
use  ill  ■  firm  name  on  renewals  of  its  noies  held 
by  another  bank  sir. aid  not  be  construed  to  lim- 
it its  use  to  renewals  of  the  particular  Dotes 
in  the  possession  of  such  other  bank,  but  to  con- 
tinued renewals  until  the  paper  is  paid. 
Commercial  Bank  v.  Talbert  (Mich.)  01  N.  \V. 

103  Mich.  025. 
[i]     (Mlcn.i    189T.) 

B.  gave  his  partner  $300  in  money,  and  a 
note  for  $200.  with  which  to  pay  the  tax  on 
the  firm's  liquor  business.  The  partner 
conducted  a  business  of  his  own,  and  at  the 
county  treasurer's  office  paid  $400  in  cash,  and 
made  the  partnership  note  for  $000.  which  he 
borrowed,  and  paid  both  taxes,  of  $500  each. 
In  an  action  on  the  note,  he  testified  that  he 
never  talked  the  matter  over  with  B..  and  nev- 
er told  him  he  was  going  to  make  the  firm  note; 
and  B.  testified  that  he  never  authorized  the 
making  of  the  note,  and  first  learned  of  it  at 
maturity.  Held,  that  a  finding  that  B.  author- 
ized the  making  of  the  note  was  not  sustained. 
—Hatch  v.  Reid  (Mich.)  70  N.  W.  S89. 

[j]     (Minn.;    1896.) 

A  partnership  carrying  on  the  business  of 
boring  wells,  and  buying  material  for  pumps  and 
windmills,  which  it  puts  together  and  places  in 
wells  bored  by  it  or  by  others,  is  not,  as  a  matter 
of  law,  a  trading  partnership,  each  member  of 
which  has  implied  authority  to  borrow  money 
for  the  use  of  the  firm,  and  to  execute  and  deliv- 
er negotiable  paper  therefor  in  the  firm  name; 
hence  the  authority  of  one  of  its  members  to  do 
so  is  a  question  for  the  jury. — Vetsch  v.  Neiss 
(Minn.)  69  N.  W.  315. 

£lc]     (Minn.;   1896.) 

Whether  a  partner  can  bind  his  co-partners 
by  making  notes  in  the  firm  name  is  a  question  of 
authority  to  execute  the  notes,  and  does  not  de 
pend  on  whether  the  partnership  receives  the 
benefit  of  them. — Vetsch  v.  Neiss  (Minn.)  09  N. 
W.  315. 

§    16.    Execution    of    drafts — Payment    of 
private   debts. 

(S.  D.;    189.".! 

A  draft,   ostensibly  made  by   a  partner 
ship  engaged  in  the  banking  business,  payable  to 
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the  cashier,  though  sufficient  on  its  face  to  raise 
esumptiOE  that  be  is  attempting  to  approprl- 
to   Ins  private  use  money  belonging   to   the 
bank,   is  not   conclusively  void:    ami   in   an    ac- 
tion thereon  against  the  partnership  by  a  cred- 
it' the  cashier,  who  has  paid  him  full  value 
therefor,  evidence  that  the  partner  of  the  cash- 
ier had  authorized  such  officer  to  pay  his  indi- 
vidual   debts    to    plaintiffs    out    of   partnership 
funds,   or  had  sanctioned  such  conduct  by  ha- 
lly  permitting  him  to  make  drafts  to  their 
order  for  that  purpose,  is  admissible. — Noyes  v. 
Crandall  is.  D.)  01  X.  W.  S06. 
I i  S.  D.  460. 

§   17.    Transfer  or  lease  of  firm  property. 

[a]  (Minn.;    1895.) 

Where  there  are  more  than  two  partners, 
one  of  them  cannot  convey  or  lease  to  another 
partner  firm  property  without  the  consent  of 
the  other  members  of  the  firm. — Hardin  v.  Jami- 
son (Minn.)  62  N.  W.  394. 
GO  Minn.  348. 

[b]  (Neb.;   1896.) 

One  who  knowingly  receives  partnership 

rty  with  knowledge  that  its  proceeds  are 

passing  to   the  individual   use  of  one   partner 

-      d  with  notice  of  such  partner's  want 

if    authority    to    dispose    of    the    property    for 

his  individual  benefit.— Columbia  Nat.  Bank  v. 

Rice  (Neb.)  67  X.  W.  165. 

I S  Xeb.  428. 

§   18.    Making   assignment  for   benefit   of 
creditors. 

[a]  (Minn.:    1893.) 

An  assignment  for  the  benefit  of  credit- 
ors by  one  partner  only  is  void  as  to  partner- 
ship creditors,  though  made  in  the  presence  of 
the  other  partner.— Crittenden  t.  Hill  (Minn.) 
63  N.  V.-.  1030. 

61  Minn.  462. 

[b]  (Avis.:  1895.) 

Where  a  partner,  in  contemplation  of  in- 
solvency,  absconds,  a  voluntary  assignment  by 

copartners   on    finding   the   business 
vent  is  valid.— Voshmik  v.  Hartmann  (Wis.)  65 
X.  W.  60,  91  Wis.  513. 

§   19.    Frandnlent   representations. 

[a]     nHlch.;    1896.) 

When    one    partner   procures   goods    bv 

false  representations,  and  fraudulently  disposes 

of   them,   all   the   partners   are  jointly   liable  — 

Banuer  v.   Sehlessinger  (Mich.)  67  X".   W.   116. 

lb]      (X.  D.;    1895.) 

One  partner  is  liable  for  the  fraudulent 
representations  of  another  partner  in  the  sale  of 
partnership   property.— Brundage  v.    Mellon    (N. 
D.)  63  X.  W.  209. 
5  N.  D.  72. 


V.    BIGHTS  AND  REMEDIES  INTER  SE. 

1.  IN  GENERAL. 

I  20.   Dealings  between  partners, 
la]     rittlch.i    189(5.) 

In  assumpsit  on  a  sale  of  a   one-third  in- 
terest in  a  partnership  it  appeared  teat  plaintiff 
claimed   to  bare   bought    it    from   her   hn 
Who    was   indebted    to   her.   and   that    in  a   subse- 
quent transfer  of  the  whole  partnership  assets 
ration  she  was  to  receive  one-third  of 
Is;     that   defendant,    the   other    part- 
ner,   claimed    that    plaintiff's   husband    had    no 
real  interest,  that  the  partnership  was  insolvent, 
and    that    the    proceeds   of    the   transfer    to   the 
ration  were  to  be  used  to  pay  partnership 
Held,  that  the  jury  should  have  l,e,n  in- 
■  to  the  effect  of  a  sale  of  partnership 
prope-ty    to   pay   individual   debts.— Fountain    v. 
Hutchinson  (Mich.)  CO  N.  W.  477 
4  X.W.DIG.^7 


[bl     (Mien.;    1896.) 

Plaintiff  and  defendant,  being  partners, 
agreed  to  dissolve;  defendant  to  buj  out  plain- 
tilt's  interest,  for  a  price  to  be  determined  by 
arbitration.  While  proceedings  to  arbitrate 
were  pending,  plaintiff  executed  to  defendant 
a  bill  of  sale  of  the  firm  property,  the  hill  of 
sale  statin-  that  it  was  subject  to  the  submis- 
sion for  arbitration.  Held  that,  on  failure  of 
tie.  arbitrators  to  agree,  plaintiff  could  not  main- 
tain assumpsit  against  defendant  for  the  value 
of  the  property.— Norton  v.  Harden  (.Mich.)  67 
X.  W.  909. 

§  21.    Actions    between    partners — Previ- 
ous accounting  or  settlement, 
[a]     (Wis.:   1895.) 

Where  R.,  a  member  of  a  firm  owing  no 
debts,  made  a  balance  sheet  showing  the 
amount  due  each  partner,  and  submitted  it  to 
B.  and  S.,  +he  other  members,  who  made  no  ob- 
jection thereto,  and  it  was  agreed  that  S.  should 
collect  the  accounts,  and  pay  to  each  his  share, 
and  S.  collected  all  except  some  collected  by 
B.,  and.  after  deducting  the  amount  due  him, 
S.  paid  to  the  others  their  shares  of  the  balance, 
there  was  such  a  settlement  as  would  sustain  an 
actii  n  at  law  by  R.  against  B.  for  his  share  of 
the  sum  collected  by  B.— Rose  v.  Bradley  (Wis  ) 
65  N.  W.  509,  91  Wis.  619. 
fb]     (Wis.;    1S95.) 

On   an   issue  as  to   whether  there   was 
such   a  settlement  between   partners   as   would 
sustain  an  action  at  law  by  one  against  the  oth- 
er tor  a  share  of  firm  money  collected  by  the 
latter,  it  was  err  >r  to  charge  that  "where  one 
makes   out   an   itemized    statement   of   his   ac- 
counts with  another,  and  mails  or  hands 
copy,  and  such  pe.son  retains  the  same,  m 
no  objection  thereto,  then,  in  law.  it  constit 
a  settlement  of  the  accounts   between   them  "— 
Rose  v.  Bradley,  65  N.  W.  509,  91  Wis.  619. 
[c]     (Wis.;    1895.) 

It  was  error  to  charge  that  if  a  trial  bal- 
ance was  presented  to  defendant,  and  no  objec- 
tioii  was  made,  the  mere  fact  of  silence  raised 
an  inference  of  acquiescence  sufficient  to  war- 
rant a  finding  that  there  was  a  settlement.— 
Rose  v.  Bradley,  65  N.  W.  509,  91  Wis.  019 


2.  DISSOLUTION,  SETTLEMENT,  AND  AC- 

COUXTIXG. 

Accounting  as  condition  precedent  to  action  be- 
tween partners,  see  ante.  §  21. 

Dissolution  as  releasing  sureties  on  firm  bond, 
see  "Principal  and  Surety,"  §  11. 

by  death  of  partner,  see  post.  §  49. 

Right  to  equitable  set-off  in  accounting  after  dis- 
solution, see  post,  §  44. 

§   22.    Notice  of  dissolution, 
[a]     (Iowa;    1898.) 

In  an  action  on  notes,  it  appeared  that 
defendant  was  a  member  of  the  firm  of  D. 
Bros.,  cattle  dealers,  ami  that  iu  1885  his  part- 
ner D.  went  away,  the  business  being  continut  1 
by  defendant  and  his  father  in  the  old  firm 
name;  that  D.  returned  in  a  few  months,  and 
formed  a  partnership  with  M..  under  the  style 
of  M.  &  D.,  for  dealing  in  cattle:    that  though 

in-  claimed  the  partnership  between 
sell'  and  D.  was  dissolved  K]wu  tne  latter  left, 
in  1885,  no  notice  of  dissolution  was  ever  given 
to  plaintiffs  or  published,  but  that,  long  after 
lissolution.  defendant  and  his  father 
drafts  on  plaintiffs  against  consignments 
of  stock  shipped  in  the  name  of  D.  Bros.  Plain- 
tiffs testified  that,  after  18S6,  the  accounts  of 
the  two  firms,  both  of  which  shipped  stock  to 
plaintiffs,  were,  by  mutual  arrangement,  all 
i  i  pt  hi  the  name  of  M.  &  D.,  and  his  testimony 
was  supported  by  the  fact  that,  though  drafts 
were  drawn  by  D.  Bros,  against  plaintiffs  as 
late  as  the  fall  of  1887,  no  settlement  was  made, 
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■1  n    Rms.  by  plain- 
in  suit  were  given  in  Bi 

ber    1 88  r,  foi       ba     i       dt  M  be  M.  &  I >.  ac- 

ili.it    firm's   gig]  id    the 

I  »,  Bros  ,  the  latter  being  Big I  by 

I),,  without  'my  express  authority 
fendani  Held,  tbhl  I  >.  Bros,  and 
were   liable   on    the    m  i  kson   v.    1 1 

66  Nf.  VV.  1  18. 

[1>|      (Wll.|     IS!)."..  I 

A  firm  con  I  of  A.  J.  G.  and  .1.  D. 

P.,  doing  business  as  J.  I*.  P.  &  Co 
and  published  ■>  n,  and 

that  the  business  would  be  cari  ied  on 
firm  name  of  J.  B    > '•    .v  i  !o.     The  not  ii  i 
mined    no  Rtati  i  A.  J.  G.   had    with- 

drawn,  and   business   was   conducted    v. 
further  notice  oi  M  be  firm 

thai  A.  .1.  <i.  was  estopped  to  deny  mbership 

in  the  new  firm,  in  ord 

creditor   after   its   dissolution. — Gibbs   v.    Hum- 
phrey, 04  N.  W.  750,  HI  Wis.  ill. 

§   23.    Private  accounting  and  settlement 
— Operation  and.  effect. 

[a  I     (Mich.!    1895.) 

By  the  terms  of  partnership  between  a 
logger  and  a  mill  owner  the  former  was  to  re- 
a  yearly  salary  and  a  certain  price  per 
1.000  foi  delivering  logs  at  the  boom,  and  the 
latter  was  to  receive  a  certain  price  per  1,000 
For  Bawing  the  logs,  and,  after  reimbursing  him- 
self for  advances  for  carrying  on  the  business 
with  interest,  was  to  receive  two-thirds  of  the 
profits,  the  former  taking  the  balance.  Mill 
culls,  being  worth  no  more  than  the  saw  hills. 
were  not  mentioned.  Held  that,  settlements 
having  been  made  from  time  to  time  for  '-'ll 
years,  in  which  the  mill  owner  was  not  charged 
with  culls  retained  by  him,  and  in  which  inter- 
est on  advances  was  charged  to  the  logger  indi- 
vidually, and  not  to  the  firm,  an  accounting  be- 
tween the  partners  should  be  made  on  the  same 
basis.— Loveland  v.  Peter  (Mich.)  G5  N.  W.  7-18. 

1 1,1     (Midi.;    1*97.)* 

In  accounting  the  cost  of  the  plant  is  not 
limited  to  the  amount  shown  by  vouchers  only, 

aeludes  any  amounts  the  payment  of  which 
can  be  proved  by  legal  evidence. — Feige  v.  Bab- 

(Mich.)  Til  X.  W.  7;    Babcock  v.  Feige,  Id. 

§   24.    Right  to  accounting. 

|a|     (Mich.;    1897.) 

The  right  of  a  partner  to  an  accounting 
from  the  other  partners  upon  the  sale  by  them 
of  the  partnership  business  without  her  consent 
is  not  affected  by  the  fact  that  such  sale  was 
made  subject  to  her  interest  in  the  business. — 
•  .  Babcock  (Mich.)  70  M.  W.  7;  Babcock 
v.  Feige,  Id. 

[1,1     (Mich.;    *88T.) 

Complainant  entered  into  partnership  with 
defendant,  purchasing  a  third  interest,  the  con- 
tract providing  that  the  amount  to  be  paid  there- 
for should  be  adjusted  on  the  cost  of  the  plant, 
as  shown  by  defendant's  vouchers.  Both  parties 
subsequently  sold  their  interests  to  another. 
Held,  that  the  sale  did  not  relieve  defendant 
from  liability  to  account  to  complainant  under 
the  contract  of  purchase,  and  for  the  business 
done  during  the  existence  of  the  partnership. — 

Feige  v.  Babcock  (Mich.)  70  N.  W.  7;   Ba 

v.  Feige,  III. 

tc]      (Mich.:    1897.1 

The  release  of  plaintiffs'  premises  from  the 
lien  of  certain  mortgages,  and  the  sale  thereof 
by  foreclosure  of  another  mortgage  held  by  de- 
fendant, being  the  only  relief  that  ran  be  afford- 
ed as  between  pinion  fondant,  adjust- 
ment of  plaintiffs'  partnership  affairs  should  not 
be  made  in  a  suit  between  such  parties. —  B 
lee  v.  Citizens'  Commercial  ifc  Savings  Bank 
(Mich.)  70  N.  W.  1027. 


§   25.    Actions     fcr     dissolution     and     ac- 
count in;-.. 
[uj    (Iowa  i    1884.) 

In    an    accoui  I  is,    in 

which   plait  I   in 

a   profit,  and  it  :i  i 
I 

e     he    simply     i 
plaintiffs    i 

Urinative    relief,     lielmer   v.    Vclzer    (Iowa)    61 
N.  \V   206. 

92  Iowa,  627. 

I  1. 1     (Mich.:    tvti.Vi 

met  that  defendant  in  an  action  foi 
i  Bhip  with 
plainants  did  not  deprive  blm  of  the  right 

i  temi  "t  "i  the  account  on 
to  be  a  partner.— Thompson   v.   Noble   (Mich  i 
66  N.  W.  563. 
Ic]     (Mich. i    iwiii.i 

In  a  suit  in  a  foreign  court  for  the  dlsso 
lution  of  a  partnership  ami  the  sett  lement  oi  Its 

,  a  complaint  alleging  tha 
ed  in  this  stale  were  partnership  a 

■  nying  the  same,  were  sufficient 
court  to  find  that  the  la  ad 
to  the  partnership,  and  to  direct  a  re- 
ceiver to  sell  the  samp,  though  they   wen 
specifically  described  in  the  pleadings. — Duulap 
v.  Byers  (Mich.)  07  N.  \V.  1067. 
1 ,1 1     (Mich.;    istn;.) 

A  bill  against  an  insurance  agent  and  the 
insurance  company  allege. I  that  complainant 
made  a  com  mership  with  such  agent. 

ich  complainant  was  to  receive  one-half 
of  all  renewal  commissions  on  till  business  se- 
cured through  the  agency  during  the  partner- 
ship;  that  t  be  • 

tract;   that  it  was  the  custom,  in  the  life  ; 
ance  business,  to  allow  general  agents  a  percent- 
age  of   the   renewal    premiums,   and   that   the 
above   contract   was   made   with    reference   to 
such     custom;     that    the    company     thereafter 
wrongfully  directed  the  agent  Co  die 
plainant's  "relations  with  said  company";    and 
that  the  agent    has  in  his  possession   renewal 
premiums  belonging  to  complainant,— and 
ed   for  a   discovery   of   the  amount  of   renewal 
premiums   received   during   the   continuance   of 
the  contract,  and   fi  r  dissolution   and  account- 
ing.     Held,  that  the  bill  was  good  as  against  a 
demurrer  by  the  company. — Houghton  v.  State 
Mut.  Life  Assur.  Co.  (Mich.)  68  N.  \V.  142. 

[e]     (Mich.;    1S9U.) 

The  insurance  company  was  a  proper  party 
defendant  to  such  bill. — Houghton  v.  State  Mut. 
Life  Assur.  Co.  (Mich.)  OS  N.  W.  142. 

§   26.   Judgment. 

la!     (Mich.;    l!s;>7.> 

A  decree  for  accounting  between  parti 
providing  that  defendant  should  not  be  eri 
with  disbursements  made  by  him  after  the  sale 
of  the  partnership  business  to  a  third  person, 
should  not  apply  to  disbursements  in  payment  of 
debts  of  the  firm  not  assumed  by  the  purchaser. 
-Feige  v.  Babcock  (Mich.)  70  ^'.  W.  7;  Bab- 
cock v.  Feige,  Id. 

Ih]     (Wis.:    1895.) 

In  a  suit  for  the  dissolution  and  settle- 
ment of  a  partnership,  a  personal  judgment 
should  not  be  rendered  against  one  partner  for 
the  amount  supposed  to  be  due  to  thi    i 

Ids   share  of   the  profits  until  the  assets  are  re- 
duced  to      '    li  and  the  debts  paid,  there  being  no 
agreement    to    the    contrary.  —  Green    v.    Stacy 
(Wis.)  62  N.  W.  027. 
tin  Wis.  46. 

§  27.   Items   considered  and  allowed. 

I»J     (Mich.;    1895.) 

Plaintiff  became  general  agent  of  di 
ant  company  under  a  contract  dated  Novi 
1888,   providii  -    that   when   a    premium  note  or 
loan  ens  allowed  by  the  company  in  payment  of 
any  of  the  rJrst  year's  premium  od  any  policy  no 
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commissions  should  be  allowed  on  such  premium 
note  or  loan  until  has  been  in  force  five 

full  years.  In  February,  1S91,  plaintiff  trans- 
ferred to  P.  one  undivided  half  of  all  commis- 
sions due  or  to  become  due  after  March,  1S91. 
under  the  above  agreement,  and  they  became 
partners    in    future    commissions    under    a    new 

iment  between  plaintiff,  defendant,  and  P., 
iding  that  "on  first  year's  premiums,  or  de- 
ferred portions  thereof,  collected  on  and  after 
March,  1891,  on  policies  issued  prior"  thereto, 
commissi. ins  should  belong  exclusively  to  plain- 
tiff. Held,  that  the  latter  agreement  entitled 
plaintiff  to  all  commissions  on   premiums   repre- 

1  by  premium  notes,  and  thereafter  paid  on 
policies  issued  prior  to  March,  1891. — Thomson 
v.  Massachusetts  Mut.  Life  Ins.  Co.  (Mich.)  63 
N.  W.  (Ida. 

105  Mich.  358. 
lb]     (Wis.:   1895.) 

m  an  action  to  dissolve  a  partnership  and 
settle  its  affairs,  where  claims  of  one  partner  for 
sums  advanced  to  the  other  individually,  and 
by  him  invested  in  the  partnership  business,  have 
been  submitted  to  the  referee,  and  also  passed 
on  by  the  court,  there  being  but  the  two  partners 
interested,  and  no  injustice  having  been  caused, 
the  consideration  of  such  claims  will  not  justify 
a  reversal— Green  v.  Stacy  (Wis.)  62  N.  W.  627. 

90  Wis.  46. 
[cl     (Wis.:   lS».->.> 

In  an  accounting  between  partners,  a 
claim  by  one  partner  for  goods  purchased  on  his 
own  account,  and  put  into  the  business  at  the 
suggestion  of  the  other  partner,  whose  duty  it 
was.  under  the  agreement,  to  furnish  all  the 
goods,  is  a  proper  charge  against  the  latter,  it  be- 
ing shown  that  he  did  not  become  responsible 
in  any  way  to  the  one  from  whom  thev  were  pur- 
chased.—Green  v.  Stacy  (Wis.)  62  N.  W.  627. 

90  Wis.  46. 

*!   28.    What  is  firm  property. 
(Midi.:    1894.1 

Where  a  firm  allows  one  member  to  re- 
tire, and  take  his  undivided  interest  in  the  firm 
real  estate  as  security  for  a  debt  due  him  from 
the  firm,  the  continuing  members,  in  adjusting 
accounts  inter  se,  cannot  treat  such  real  estate 
as  partnership  property  without  satisfying  his 
lien.— Childs  v.  Pellett  (Mich.)  61  N.  W!  54. 
102  Mich.  558. 

§  29.    Right     of     partner     to     draw     out 
fnnds. 
(Iowa:    1895.) 

Where  the  articles  of  copartnership  of  a 
banking  firm  provide  that  each  party  shall  pro- 
vide a  certain  .amount  of  capital  for  the  firm  in 
the  form  of  a  deposit,  a  partner  who  frequently 
overdrew  his  account  cannot  complain  that  his 
copartner  violated  the  partnership  agre 
by  doing  the  same  thing.— Coldren  v.  Clark 
(Iowa)  01  X.  W.  1045. 
93  Iowa,  352. 

§  30.    Right  to  interest. 

[a]  (Iowa;    ISO.'.i 

Where  a  partner  advances  his  own  funds 
to  meet  firm  obligations,  he  is  entitled,  on  an  ac- 
counting  with    his   copartners,    to    be    credited 
with  interest  from  the  date  of  the  advance 
—Coldren  v.  Clark  (Iowa)  61  N.  W.  1045. 
93  Iowa,  352. 

[b]  (Mich.:    1895.) 

Intertst  is  not  recoverable  on  an  excess 
of  capital  contributed  to  a  partnership  bv  one 
partner  on  the  ground  that  he  devoted  his'  time 
and  money  to  carrying  on  the  partnership  busi- 
ness, whereas  the  other  partner  contributed 
nothing  in  the  way  of  time  or  labor.— Thomp- 
son v.  Noble  (Mich.)  65  N.  W.  503. 

§   31.    Estimating   profits. 
(Iowa;    1804.) 

A  firm  agreed  to  furnish  plaintiff  money 
with  which  to  buy  hogs  for  its  packing  house, 


and    that    he    should    receive    for    his    services 
one-half   of   a    certain    member's   share   of    the 
profits  of  the  firm.     Nothing  was  said  as  to  how 
the  money  should  be   obtained,   and   no    i 
sentation  was  made  as  to  the  firm's  capital.     It 
had  no  money  of  its  own.  and  all  the  money  it 
furnished  to  plaintiff  was  borrowed.     Held 
in  determining  plaintiffs  compensation,  the  in- 
terest paid  for  such  money  must  be  considered 
as  an  expense  of  conducting  the  business,   and 
not  as  a  profit  in  which  plaintiff  was  to  share. 
— Helmer  v.  Yetzer  (Iowa)  61  N.  W.  206. 
92  Iowa,  627. 

§   32.    Mistake    in    settlement — Remedy. 
(Neb.:    1S9S.) 

Where  a  partnership  business  was  settled 
according  to  the  books  kept  by  one  partner,  on 
discovering  errors  in  the  books,  in  that  such  part- 
ner failed  to  enter  receipts  of  partnership  mon- 
ey by  himself,  the  other  partner  may  sue  at  law 
to  recover  the  damage  which  he  was  can  soil 
thereby  in  the  settlement. — McAuley  v.  Cooler 
(Neb.)  63  N.  W.  871. 
45  Neb.  582. 

§   33.    Review. 
(Mick.:    1896.) 

A  decree  ir  a  partnership  accounting  will 
not  be  disturbed  on  appeal  where  it  appears  that 
the  settlement  was  just,  and  was  made  on  a  con- 
sideration of  all  the  partnership  affairs.— Eames 
v.  Miller  (Mich.)  06  N.  W.  338. 


VI.    TIRM  AND  PRIVATE  CREDITORS. 

§  34.    Firm  liabilities. 
(TVeb.:    1896.) 

The  giving  of  a  note  and  mortgage  by  a 
firm  to  secure  payment  of  a  debt  of  one  of  the 
individual  members,  when  not  violative  of  the 
rights  of  creditors  of  the  firm,  is  valid,  and 
rests  upon  a  sufficient  consideration. — Miller  v. 
Gunderson  (Xeb.)  67  N.  W.  709. 
4S  Xeb.  715. 

§  35.    Rights  of  private  creditors, 
fa]     (Iowa;   189.".) 

Where  an  insurance  agent,  who  was  in- 
debted to  his  company,  took  in  a  partner,  and 
the  partnership  thereafter  represented  the  com- 
pany, and  opened  new  books,  and  kept  its  business 
separate  from  that  formerly  done  by  the  agent. 
payments  made  to  the  company  during  tie  exist- 
ence of  the  partnership  could  not  be  applied  to  the 
agent's  individual  debt,  as  against  his  copartner. 
—Hoffman  v.  Smith  (Iowa)  03  X.  W.  182. 
[b]     (Neb.;    1895.) 

Partnership  assets  may  be  levied  on  and 
sold  for  the  payment  of  the  debts  of  all  the  in- 
dividual members  of  the  firm. — Richards  v.  Le 
Veille  (Xeb.)  62  X.  W.  304. 
44  Neb.  38. 

§   36.    Rights  of  firm  creditors. 

[a]  (Iowa;    1895.) 

A  disposition  by  an  insolvent  firm,  with 
the  consent  of  all  the  members,  of  its  assets  in 
payment  of  an  individual  debt  of  one  of  its 
members,  is  good  as  against  firm  creditors.— 
Sylvester  v.  Henrich  (Iowa)  01  »\.  \Y.  942 
93  Iowa,  4S9. 

[b]  (Neb.;    1893.) 

The  assets   of   an   insolvent  partnership 
are  not  held  in  trust  by  the  members  of  the  firm 
for  the  payment  of  firm  debts.— Richards  v.  Le 
Veille  (Neb.)  62  N.  W.  304. 
44  Neb.  38. 

§  37.   Lien. 

(Nell.:    1895.) 

The  creditors  of  a  partnership,  merely  be- 
cause they  are  creditors,  are  not  given  a'  lien 
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I  he  firm  be  solvent  or  not. 
—Richards  v.  Le  Veille  (Neb.)  02  N.  W.  301. 
1 1  Neb.  36. 

f  38.    Priorities    between    firm    and    pri- 
vate creditors. 

la]     (Neb.;    1895.) 

(in  the  dissolution  of  an  insolvent  arm, 

the  creditors  of  one  partnei  I    dii  er(  the 

.   for  the  payment  of   their  claims   to   the 

fi  the  firm  creditors  -Perkins  v.  But- 
er  County  (Neb.)  62  N.  \V.  30S. 
•11  Neb.  110. 

[b]      l\.-l>.;     IS!ir,.i 

Where  a  partnership  is  insolvent,  a  court 
of  equity,  in  a  suit  either  by  a  member  of  the 
firm  or  by  :t  firm  creditor,  will  apply  the 

exclu- 
sion of  the  debts  of  the  individual  partners.*- 
Eichards  v.  Le  Veille  (Neh.l  62  N.  W.  304. 
44  Neb.  3S. 

IcJ      (Neb.;     18950 

A.  and  I'.,  as  partners,  had  a  contract  for 
the  construction  of  a  com  During  the 

i>i-  igress  of  the  work,   the  partnership  was  dis- 
solved, it  being  agreed  thai  A.  should  complete 

the  contrail  and  receive  any  profits  thereon,  but 
that  A.  might  use  the  firm  name  in  completing 
the  same.  A.  borrowed  money  which  he  used  in 
completing  the  contract.  On  a  note  signed  by  A. 
individually,  and  indorsed  by  plaintiffs,  and  to 
secure  them,  A.  made  in  the  firm  name  an  order 
on  the  county  directing  the  payment  to  tl. 
15  per  cent,  of  the  contract  price,  which  was  by 
the  contract  reserved  until  the  courthouse  was 
finished.  Thereafter  A.,  in  the  firm  name,  save 
against  the  same  fund  to  various  persons 
who  had  performed  work  or  furnished  material 
for  the  building.  Plaintiffs  were  compelled  to 
I  iay  A.'s  note.  Held  that,  as  between  A.  and 
1?.,  the  county,  and  laborers  and  mat'  rial  men, 
the  fund  was  partnership  assets:    and  that  the 

i  rs  and  material  men  were  entitled  to  be 
paid  therefrom  prior  to  plaintiffs.— Perkins  v. 
Kutler  County  (Neb.)  62  N.  W.  3US. 

44  Neb.  110.   w 


$  39. 


—   Transactions  fraudulent  as  to 
firm  creditors. 


tn]     (Iowa.) 

Where  the  wives  of  members  of  a  mercan- 
tile firm  buy  goods  of  such  firm,  and  credit  their 
value  on  the  individual  notes  of  their  husbands, 
given  for  bona  fide  debts  due  such  wives,  the 
transfer  is  not  void  as  to  the  creditors  of  such 
firm,  though  it  is  insolvent.— (1894)  John  V. 
I'arwell  Co.  v.  Stick,  61  N.  W.  565;  (1S95)  Id., 
64  N.  W.  014. 

lb]     I  Neb.;    1S95.) 

Where  members  of  a  firm  mortgage  the 
firm  property  to  secure  a  creditor  of  anothef 
firm,  of  which  they  are  sole  members,  such 
mortgage  is  a  fraud  on  the  creditors  of  the 
first-named  firm,  and  the  rights  of  the  mort- 
gagee are  subordinate  to  those  of  such  credit- 
ors.—Bonwit  v.  Heyman  (Neb.)  61  N.  W.  716, 
43  Neb.  537. 

[c]     (Neb.s    1S97.) 

That  part  of  the  consideration  for  a  convey- 
ance by  a  partnership  was  the  cancellation  of'a 
debt  of  one  of  the  partners,  incurred  prior  to  the 
partnership,  and  secured  by  a  mortgage  on  the 
property  before  it  became  firm  property,  .1  i 
render  the  sale  fraudulent  as  to  firm  creditors.— 
Wilson  v.  Gamble  tXeb.)  69  N.  W.  945. 

§  40.    Application  of  assets  to  liabilities, 
la]     dona;    l.SOG.) 

Where  an  assignment  for  the  benefit  of 
creditors  has  been  made  by  a  firm,  and  also  by 
the  partners  as  individuals,  the  holder  of  a  note 
executed  by  the  firm  and  the  members  individ- 
ually is  entitled  to  have  the  estates  of  the  part- 
nership and  of  each  partner  kept  separate,  and 
to  receive  a  dividend  from  each,  though  the 
note  was  given  for  a  firm  liability.— In  re  Car- 


ter (Iowa)  c,7  N.  \V.  239;   State  Bank  of  Keo- 
kuk v.   Irwin,  Id. 
|l»l     (Micb.i    1800.) 

\\  here  a  partner,  in  his  own  i 

partnership  lands,  n  ith  tbi 

d  the  firm,  it  was  proper  to 

court,   in   a 

its  affairs,  to  determine  that  said  lands 
v.  i  re  partnei 

... 
ter  partner  could  not  equitably  •■lam, 
est  therein.— Dunlap  v.  Byers  (Mich.)  67  N    \V 
1067. 

IcJ     (Neb.    1806.) 

Two  parti  i  rs  had  a  contract  to  build  a 
courthouse.     Before  the  work   was   - 
the     partnership    was    dissolved,    and     it    was 

partner 
contrai  the   pr  ifits,   and  that  he 

the    firm    name    in    completing    the 
same.    Thereafter  such  partner  bor 
ey  on  a  not,,  signed  by  him  indh  and  in- 

dorsed bj  plaintiffs,  and  to  iffs  be 

made  in  the  firm  name  an  order  on  tie-  county, 
directing  payment  to  plaintiffs  of  a  certain  pel 
cent,  of  the  contract  price,  which  by  the  con- 
tract was  reserved  until  the  courthouse  was 
finished;  and  subsequently  he  gave,  in  tin-  firm 
name,  orders  against  tin-  same  fund  to  persons 
who  had  performed  work  or  furnished  mate- 
rial for  the  building.  Plaintiffs  were  compel 
led  to  pay  the  note  which  they  indorsed.  Held, 
that  as  between  the  two  partners,  the  county. 
and   the  la!  a  mat  i  ial   men,  the  fund 

drawn   on   constituted  partnership  assets,   and 
the  laborers  ami  material  men 
be  paid  therefrom  prior  to  plaintiffs.— Perkins 
v.  Butler  County,  64  N.  W.  975,  46  Neb.  314. 

[u]     (Neb.;   189G.) 

The  assets  of  an  insolvent  partnership 
will,  in  equity,  bi  treated  as  a  trust  final  for 
the  payment  oi  the  firm  creditors,  and  cannot  be 
applied  in  satisfaction  of  the  personal  obligations 
of  the  individual  partners,  to  the  prejudice  of 
tln.se  to  whom  it  equitably  belongs.— Steele  v. 
Kearney  Nat.  Bank  (Neb.)  66  N.  W.  811. 
47  Neh.   724. 

[e]     (Wis.;    ]si).-,,| 

A  member  of  a  partnership,  created  by 
holding  oik.  cannot,  on  dissolution  of  the  firm, 
prove  a  claim  of  his  own  against  the  firm  as- 
sets, in  competition  with  the  firm  creditors  — 
Gibbs   v.    Humphrey,    (J4    N.    W.    750.   91    Wis. 

If]     (Wis.;   180.-.) 

Where  one  of  the  members  of  an  insolvent 
firm  sells  out  his  interest,  and  a  new  firm  is 
formed,  which  assumes  the  debt  of  the  old  firm, 
and  continues  the  business  with  the  same  as- 
sets, and  makes  an  assignment  for  benefit  of 
creditors,  the  creditors  of  the  old  and  new 
firms  may  prove  their  claims  pari  passu,  and  be 
preferred  over  individual  creditors  of  such 
new  firm. — Thayer  v.  Humphrev,  64  N  \Y 
1007,  91  Wis.  276;  Da  vies  v.  Same,  Id. 
(ill     (Wis.;    1805.) 

Where  one  of  the  members  of  an  insolvent 
firm  sells  out  his  interest  under  a  promise  that 
the  firm  debts  shall  be  paid  out  of  the  firm  as- 
sets, creditors  of  the  old  firm  and  a  creditor  of 
the  new  firm  cannot  prove  pari  passu  with  the 
individual  creditors  of  a  partner  in  the  first 
firm,  wdio  did  not  continue  in  the  new  firm  on 
an  assignment  by  such  partner.  —  Thaver  v 
Humphrey,  64  X.  W.  1007,  91  Wis.  276;  Da- 
vies   v.   Same,   Id. 

§   41.   Transactions    affecting    rights 

of  creditors. 

[a]     (Neli.:    lsntl.i 

A  chattel  mortgage  given  by  a  firm  to 
secure  certain  of  its  creditors  was  not  rendered 
void  as  to  the  creditors   in   general   by   i< 
of  the  fact  that  among  the  preferred  claims 
a   note  individually   made   by  one  of  the  part- 
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ners,  where  the  note  represented  money  bor- 
rowed by  such  partner  for  the  firm,  and  used 
in  the  partnership  business,  and  was  in  fact 
not  his  individual  indebtedness,  but  the  debt 
of  the  firm.  —  Steele  v.  Kearney  Nat.  Bank 
(Xeb.)  66  N.  W.  S41. 

47  Xeb.  724. 

[b]     (Neb.:    JS96.) 

_  A  co-partnership  does  not  hold  its  prop- 
erty in  trust  for  its  creditors,  nor  have  its 
creditors  a  lien  upon  its  property  by  reason  of 
being  such,  so  as  to  preclude  it  from  preferring 
one  of  its  creditors  in  good  faith. — Aetna  Ins. 
Co.  v.   Bank  of  Wilcox  Web.)  67  N.  TV.  449. 

48  Neb.  544. 

[cl     (JVeb.;   1896.) 

A  co-partnership,  even  though  in  failing 
circumstances,  has  the  right  to  pay  a  part  of 
its  creditors  in  full,  to  the  exclusion  of  others, 
provided  such  payments  are  made  with  an  hon- 
est purpose. — Campbell  v.  Farmers'  &  Mer- 
chants' Bank  (Xeb.)  68  N.  TV.  344. 


VII.    RIGHTS    AND    POWERS     AFTER 
DISSOLUTION. 

§  42.   Rights  of  partner. 

(Mich.:    1  .«(>.-,.) 

In  the  absence  of  fraud,  a  solvent  part- 
ner could,  on  the  dissolution  of  the  partnership 
by  the  assignment  of  his  insolvent  copartners, 
mortgage  the  entire  property  of  the  partnership 
to  a  creditor  of  the  firm,  without  rendering  him- 
self liable  to  the  other  partners  for  the  differ- 
ence between  the  actual  value  of  the  firm  prop- 
erty nnd  the  amount  for  which  it  was  sold  un- 
der the  mortgage. — Thompson  v.  Noble  (Mich.) 
65  X.  TV.  563. 

§  43.    Of  limited  partnership. 

(Midi.;    1S9C.) 

When  a  limited  partnership  expires,  the 
partners  become  general  partners  if  the  business 
is  continued:  and  therefore,  where  articles  of 
limited  partnership  had  expired,  it  was  proper 
to  bring  an  action  in  the  name  of  the  individual 
partners,  and  not  in  the  name  of  the  partner- 
ship.—Sarmiento  v.  The  Catherine  C.  (Mich  ) 
67  X.  W.  1085. 

5   44.    Equitable  set-off. 
(V'».i   tsox.i 

While  individual  claims  existing  in  favor  of 
one  member  of  a  partnership  against  another 
after  dissolution  are  not  a  subject  of  statutory 
set-off  or  counterclaim  in  an  action  bv  the  debtor 
for  an  accounting  and  settlement  of  the  part- 
nership business,  yet,  where  the  plaintiff  asks 
judgment  against  the  defendant  for  the  amount 
found  due  him  on  such  settlement,  and  plaintiff 
is  shown  to  be  insolvent,  the  court  mav.  under 
its  general  eouity  powers,  independents  of  stat- 
ute, permit  the  defendant  to  plead  his' demands 
as  an  equitable  set-off.  and  apply  any  sum 
found  due  plaintiff  from  the  partnership  to  their 
payment.— Pendelton  v.  Beyer  (Wis.)  6S  X  W 
415. 


VIII.    LIABILITIES    AFTER    RETIRE- 
MENT   OF    PARTNER    OR    COM- 
ING IN  OF  NEW  MEMBER. 

5  45.    Rights  of  retiring  member. 
(Mich.:   lsttJ.i 

A  firm  whose  members  own  equal  undi- 
vided interests  in  its  real  estate  may  allow  one 
member  to  retire  and  take  his  portion  of  the 
real  estate  as  security  fur  a  debt  due  him 
from   the  firm.— Childs  v.  Pellett  (Mich.)  61  N. 

102  Mich.  558. 


J  46.    Transfer  of  partner's  interest. 
(Iowa;    1895.) 

On  sale  by  a  partner  of  his  interest,  and 
an  agreement  by  the  purchaser  to  pay  a  certain 
portion  of  the  selling  partner's  indebtedness  to 
the  firm,  such  selling  partner  is  liable  for  any 
other  amount  due  bv  him  to  such  firm. — Mueller, 
v.  Sutter  (Iowa)  64  X.  W.  665. 

§  47.    Rights  and  obligations  of  old  firm. 

[a]  (Iowa;    1895.) 

Where  one  firm  succeeds  another,  one 
who,  as  partner,  is  individually  liable  for  the  in- 
debtedness of  each  firm,  will  be  liable  to  account 
for  sales  by  either  firm  of  property  held  by  them 
as  successors  in  interest  of  a  firm  to  which  the 
property  was  delivered  for  sale  on  commission. 
— Waite  v.  High  (Iowa)  65  N.  W.  397. 

[b]  (Mich.;    1S94.) 

Where  a  new  firm  assumes  the  debts  of 
the  old  firm  which  it  succeeded  in  business, 
and  afterwards  allows  one  of  its  members, 
who  was  also  a  member  of  the  old  firm,  to 
retire  discharged  from  all  liability  for  the  firm 
debts,  and  to  take  part  of  the  firm  real  estate 
as  security  for  a  debt  due  him  from  the  firm, 
such  real  estate  is  subject  to  the  debts  of  the 
old  firm  after  the  other  partnership  property 
has  been  exhausted.— Childs  v.  Pellett  (Mich.) 
61  N.  TV.  54.  ' 

102  Mich.  558. 

[c]  (Wis.;    1895.) 

Where  one  member  of  an  insolvent  firm 
sells  his  interest  with  the  agreement  that  the 
new  firm  shall  assume  the  debts  of  the  old,  the 
assets  of  the  new  firm  are  charged  in  equity 
with  a  trust  for  the  payment  of  the  debts  of 
the  old,  which  may  be  enforced  by  a  creditor 
of  the  old  firm  who  has  not  consented  to  accept 
the  new  firm  as  his  creditor  instead  of  the  old. 
Pmney  and  Newman,  JJ.,  dissenting.— Thayer 
v.  Humphrey  (Wis.)  64  N.  W.  1007,  91  Wis. 
276;    Davies  v.  Same,  Id. 

[d]  (Wis.:    1896.) 

A   parol   contract   by   an   incoming   part- 
ner to  assume,   along  with   the   oilier   member, 
the  debts  of  the  old  concern,  is  binding.— J    & 
H.  Clasgens  Co.  v.  Silber  (Wis.)  67  X.  W    1122 
93  Wis.  579. 

§  48.    Actions   after   change   of  member- 
ship. 
(Iowa:    1895.) 

Where  one  firm  succeeds  another,  a 
statement  of  indebtedness  of  each  of  the  firms, 
rendered  to  third  persons  during  the  existence 
of  the  new  firm,  is  as  to  each  firm  binding  on 
one  who,  as  a  partner,  is  individually  liable  for 
the  debts  of  both  firms,  when  such  statement 
is  made  by  one  acting  as  his  managing  agent 
in  both  firms  during  their  existence.— Waite  v 
High  (Iowa)  65  N.  W.  397. 


IX.    DISSOLUTION      BY      DEATH      OF 
PARTNER— SURVIVING  PARTNER. 

§  49.    Rights  and  powers  of  survivor. 
[al     (Iowa;   189(1.) 

Where,  on  the  death  of  one  partner,  the 
surviving  partner  continues  the  business  just 
as  he  had  done  before  her  death,  no  steps  being 
taken  to  wind  up  the  business  or  ascertain  the 
share  of  the  deceased,  and  it  is  impossible  to 
determine  with  accuracy  the  condition  of  the 
firm  at  the  time  of  the  partner's  death,  the  sur- 
viving partner  cannot  object  to  an  accounting 
as  if  the  partnership  had  continued  to  the  time 
of  the  commencement,  by  the  representatives  of 
the  deceased  partner,  of  the  suit  therefor.— 
ioung  v.  Scoville  (Iowa)  68  N.  W.  670. 
[b]     (Iowa;    1896.) 

A_  surviving  partner  is  not  entitled  to  com- 
pensation for  closing  up  the  business,  his  serv- 
ices having  been  originally  rendered  under  an 
agreement    that    they    should    be    offset    by    the 
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services  of  the  b 

—Young  v.  B<  Iowa]  68  N.  W.  670. 

[C]      (Midi.;     IS!)7.) 

A   surviving   partner,    u 
writing   by   the  heirs  of  i  he  dea 
cannot  renew  a  li  firm  for  a 

rs.    Oliver  v.  OJmatead  i  Midi.)  70  N. 
W.  1036. 
I  ill     (Neb.  |    1800.) 

Where,  after  the  death  of  a  partner,  firm 
tj  was  Bold  under  deer  e 
u  Burplua  was  iefl  in  court,  the  surviving  partner 

Mini  power,  in  the  abs-  ud,  lo  'li- 

the    fund.  —  Lindner   v.    Adams     County    Bank 

iNebJ  68  N.  W.  1Q2& 


X.   ACTIONS. 

Alter  change  of  membership,  see  ante,  §  48. 
Between  partners,  see  ante,  §  21. 

§   50.    By  rartiier. 
I  ill      itli.li.;     lSitfi.) 

Where  a  landlord,  knowing  that  his  store 
is  wanted  bj  e  firm  of  four  persons  in  which  to 
carry  on  their  business,  makes  a  lease  to  one  of 
them,  and  two  of  the  others  sign  as  sui 
and  the  other  is  in  no  way  a  party  to  the  lease, 
only  the  one  named  as  lessee  can  sue  for  breach 
of  the  lease.— Burwitz  v.  Jeffers  (Mich.)  61  N. 
W.  784. 

103  Mich.  512. 

lb]     (Mich.;    ISt)."..) 

One  partner  cannot  maintain  an  action 
at  law  for  damages  against  a  vendee  for  part- 
nership goods  sold  him  bv  a  copartner  in  fraud 
of  plaintiff's  rights.— Reed  v.  Gould  (Mich.)  63 
X.  W.  415. 

105  Mich.  368. 
Ic]     (S.  D.:   180G.) 

A  partner,  being  a  tenant  in  common  with 
his  co-partner,  may  recover  possession  of  the 
whole  of  the  firm  real  estate,  as  against  one 
holding  the  same  without  title.  —  Brady  T. 
Kreuger  (S.  D.)  66  N.  W.  10S3. 

§  51.    By  firm. 
(Neb.;    1807.) 

A  pptition  alleged  that  plaintiffs,  M.  &  W., 
were  a  firm  composed  of  M.  and  W.  The  cap- 
tion was  in  the  firm  name,  and  the  summons 
did  not  appear  in  the  record.  Held,  that  the 
action  was  not  brought  under  Code  Civ.  Proc. 
24,  authorizing  partnerships  to  sue  without  set- 
ting forth  the  names  of  the  partners,  and  hence 
did  not  abate  on  the  death  of  one  partner.— Un- 
ion Pac.  R.  Co.  v.  Metcalf  (Neb.)  69  N.  W.  961. 

§   52.    Process  and.  service, 
[a]     (Neb.;    ISO.-,.) 

Since  a  suit  against  H.  and  S.,  members 
comprising  the  firm  of  H.  tV  S.,  was  a  suit 
against  the  individual  members,  service  of  sum- 
mons was  not  governed  by  Code,  SS  -4,  25,  re- 
lating to  service  of  summons  in  actions  against 
partnerships  and  associations.  Overruling  Mor- 
rissej  v.  Schindler  (1B86)  IS  Neb.  672,  26  N. 
W.  476.— Hanna  v.  Emerson,  64  N.  W.  229,  45 
Xeb.  708. 

[ft]      (Wis.;    ISJIIi.) 

A  return  >n  a  summons  in  an  action 
against  a  firm,  reciting  a  service  on  both  partners 
by  reading  the  summons  to  one  of  them,  and  by 
leaving  with  him  a  copy  thereof  for  "each"  of 
them,  shows  a  valid  service  on  the  partner  to 
whom  the  summons  was  read,  and  therefore  au- 
thorizes, under  Rev.  St.  §  36G3,  on  default,  a 
judgment  against  both.  —  Young  v.  Krueger 
(Wis.)  66  N\  W.  355. 
92  Wis.  361. 

§   53.    Pleading. 
|»  I     (Neb.;    ISOtt.) 

Where  a  note  payable  to  a  partnership  pur- 
ported to  be  indorsed  by  the  partners  individu- 


ally, a  gem  r,  in  an  ac- 

I 

ilidily 
of   his    indorseu  res    v.    Norfolk    Nat. 

Bank   (Neb.)  08  N.   W.  '.II'. 
|  1 .  •      i\il..i     1*1X1.) 

Code  •  !iv.   Proi  ■      .  ling  that 

porated  co 
to  can 

;.    sue  and    he  sued    in   thl  I     nal.i  - 

Of    its 

rs,  requires  a   petition   by  a  partnership 
iu  the  iflege  that   the  firm  was 

formed  for  the  purpose  oi   carrying    - 
for   holding   property   in    Nebraska. — Church   v. 
Callahan  (Neb.)  68  X.  W.  932. 

1,1     l\«-1i.:    is:>7.) 

That  the  name  of  the  defendant  partner 
ship  againsl   which  judgment  is  Bought   is 
lowed  in  the  petition  bj  the  words  "consisting 

"i"    and    the    n s    of    the    members   01 

fit-in  does  not  make  the  members  defendants. — 
Winters  v.  .Means  (Neb.)  69  X.   W.  7.".;;. 


54. 


Allegations   of  partnership. 


[a|      (Minn.;    L805.) 

In  an  action  by  a  partnership  for  goods 
sold,  where  the  complaint  alleged  thai  on 
tain  day  defendants  became  indebted  to  plain- 
tiffs for  g Is  furnished  by  plaintiffs  to  de- 
nts, at  their  special  instance  and  request, 
for  the  sum  sued  for,  no  pari  of  which  was 
paid,  a  judgment  for  plaintiffs  was  authorized 

by  the  pleadings,  though  the aplaint  failed  to 

allege  that  plaintiffs  were  partners  at  the  time 
the   goods    were    sold.  —  Boosalis   v.    Stevenson 
(Minu.l  64  X.  W.  380. 
62  Minn.   193. 

[b]     (Minn.:    is:u;.> 

A  general  denial  in  an  answer  puts  in 
issue  an  allegation  of  the  complaint  that  de- 
fendants are  partners;  Gen.  St.  1894,  §  5255. 
referring  to  allegations  as  to  the  partnership  of 
plaintiffs  only. — McKasy  v.  Huber  (Minn.)  67 
N.  W.  650. 

let      (Minn.;    189G.) 

The  fact  that  a  complaint  against  persons 
who  are  partners  does  not  allege  the  partner- 
ship, is  waived  by  litigating  the  issues  without 
objection. — Keene  v.  Masterman  (Minn.)  lis  X. 
W7.  771. 

Ill]      (S.  D.;    IS!).",.) 

When,  in  an  action  against  partners,  the 
partnership,  the  names  of  the  members  com- 
posing the  same,  and  the  partnership  name  are 
fully  set  out  in  the  body  of  the  complaint,  the 
omission  in  the  title  of  the  complaint  of  the 
statement  that  defendants  are  partners  dot 
not  render  the  complaint  open  to  the  objection 
that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. — Van  Brunt  &  Davis 
Co.  v.  Harrison  (S.  D.)  65  N.  W.  421. 

§  55.    Evidence. 

(Neb.:    180(1.) 

Where  one  accepts  partnership  proper- 
ty in  payment  of  an  individual  debt  of  one  of 
the  partners,  and  the  partnership  sites  for  the 
price,  evidence  that,  at  the  time  of  the  trans- 
fer, such  partner  declared  that  he  had  authority 
to  so  use  the  firm  property,  was  not  admissi- 
ble, on  the  principle  that  the  authority  of  an 
ag<  in  cannot  be  proved  by  the  declarations  of 
the  aeent  himself. — Columbia  Nat.  Bank  v. 
Rice  (Neb.)  67  X.  W.  165. 
4S  Neb.  428. 


§  56. 


Proof  as  to  partnership. 


[a]      (Midi.;    1S!>5.) 

Iu  an  action  by  partners  on  a  contract 
made  by  defei.dant  with  one  of  plaintiffs  only, 
plaintiffs  need  not  prove  that  defendant  under- 
stood that  they  were  partners.  —  Philpott  V. 
Bechtel  (Mich.)  62  X.  W.  174. 
1()4  Mich.  79. 
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[b]     (Neb.;    1S!)5.» 

Where  it  is  sought  to  charge  a  defendant 
as  a  copartner,  the  allegations  of  the  petition  be- 
ing put  in  issue  by  the  answer,  plaintiff  must 
prove  either  a  partnership  in  fact,  or  that  de- 
fendant permitted  himself  to  be  held  out  as  a 
partner  in  such  way  as  to  cause  third  persons 
to  relv  on  his  credit.  —  McDonald  v.  Jenkins 
(Neb.)  02  N.  W.  4-14. 
44  Neb.   163. 


PART  PAYMENT. 

See  "Accord  and  Satisfaction." 

Of  debts  barred  by  limitations,  see  "Limita- 
tion of  Actions,"  §  33. 

What  constitutes  accord  and  satisfaction,  see 
"Accord  and  Satisfaction,"  §  2. 


PART  PERFORMANCE. 

Of  agreement  within  statute,  see  "Frauds, 
Statute  of,"  §  17. 

Of  contract,  see  "Contracts,"  §  49. 

Of  parol  contract,  right  to  specific  perform- 
ance, see  "Specific  Performance,"  §  5. 


PARTY  WALLS. 

§   1,    Statutory  regulations. 

I  Ion  a;    1S96.) 

Code.  S  2019.  prodding  that  the  owner 
of  a  lot  in  p  city  or  town,  and  being  "about  to 
build"  the' eon  contiguous  to  his  neighbor's  lot, 
may,  if  there  is  no  wall  between  them,  rest  one- 
half  the  wall  foi  hi?  building,  if  of  brick  or 
stone,  on  the  neighbor's  lot,  does  not  authorize 
tin'  building  and  maintenance  of  a  stone  wall, 
half  on  the  lot  of  a  neighbor,  by  one  who  sim- 
ply "intends"  tc  build  a  brick  superstructure 
thereon.— Switzer  v.  Davis  (Iowa)  66  N.  YV.  174. 

§  2.    Rights   and  liabilities  of  adjoining 

owners. 

tal     (Iown:    1897.) 

Under  McClain's  Code,  §  3195.  providing 
that,  where  a  person  builds  a  partition  wall, 
the  adjoining  owner  "may  make  it  a  wall  in 
common  by  paying  one-half  of  the  appraised 
cost  at  the  time  of  using  it,"  the  erection  of  a 
temporary  shed,  10  feet  high,  and  open  on  two 
sides,  with  one  end  of  its  batten  roof  resting 
"i!  a  2x6  scantling,  nailed  to  a  two-story  par- 
tition wall  on  the  adjoining  lot,  is  not  such  an 
appropriation  of  the  wall  as  will  charge  the 
owner  of  the  shed  with  contribution,  or  justify 
his  grantee  in  assuming  that  such  contribution 
has  been  paid,  so  as  to  entitle  him  to  make 
permanent  use  of  the  partition  wall  without 
contributing  to  its  cost. — Beggs  v.  Duling  (Iowa) 
70  N.  W.  732. 

[b]     I  Iowa;    1897.) 

Under  said  statute,  an  appropriation  of 
but  5  feet  of  a  two-story  partition  wall  90  feet 
long,  by  the  erection  of  a  one-story  stable,  will 
not  justify  charging  the  owner  of  the  stable 
with  one-half  the  cost  of  the  entire  wall. — Beggs 
v.  Duling  (Iowa)  70  N.  W.  732. 

Id     (\eli.:    189(1.) 

An  agreement  for  the  construction  of  a 

"•all   in   common   by   joint   property  owners,   to 

the  height  of  three  stories  on  the  land  of  nm'. 

does  not  justify  the  assumption  that  the  other 

party  may,  of  his  own  motion,  and  for  his  own 

sole   benefit,  extend  said   wall   upward  still  an- 

other  story,  irrespective  of  a  therefrom  threat- 

nieut  ripening,  or  of  injury   likely   to 

result    to    the    property    adjacent. — Calmelet    v. 

tl  (Neb.)  67  X.  YV.  467. 

46  Neb.  505. 


§  3.    Covenants  running  with  land, 
[a]     (Minn.:    1895.) 

A  duly-recorded  agreement  between  ad- 
joining owners,  reciting  that  one  was  given  the 
right  to  erect  a  wall  partly  resting  on  the  oth- 
er's land,  and  was  to  bo  sole  owner  of  the  wall 
until  the  other  paid  one-half  the  cost  of  its  (ac- 
tion, when  it  was  to  become  a  party  wall,  con- 
stitutes a  covenant  running  with  the  land  so 
burdened,  and  subsequent  purchasers  take  sub- 
ject thereto.— First  Nat.  Bank  v.  Security  Bank 
(Minn.)  63  X.  YV.  264. 
61  Minn.  25. 

lb]      (Minn.;    1896.) 

A  sealed  agreement  under  which  a  party 
wall  was  built  by  one  of  the  parties  provided 
that,  when  the  other  should  build  and  use  the 
wall,  he  should  pay  one-half  its  cost;  that  it 
should  be  kept  in  repair  at  their  joint  ex- 
pense; that,  in  all  conveyances  of  the  lots  by 
either  party,  the  wall  should  be  reserved  as  a 
partition  wall-  and  that  these  stipulations 
should  bind  their  heirs,  assigns,  etc.  Held, 
that  these  covenants  ran  with  the  land. — Kimm 
v.  Griffin  (Minn.)  69  N.  YV.  634. 

§  4.    Rights  of  purchasers. 
(Wis.:    1895.) 

One  who,  in  constructing  an  addition  to 
his  building,  using  the  south  wall  thereof  as  the 
north  wall  of  the  addition,  conveyed  the  portion 
of  the  lot  on  which  the  addition  stood,  describ- 
ing it  as  the  "south  20  feet,  more  or  less,"  of  the 
lot.  with  "the  undivided  one-half  of  the  wall  on 
the  north  side  of  the  above-described  premises." 
Held,  that  the  grantee  took  only  an  easement  in 
the  wall,  and  not  any  part  of  the  land  on  which 
it  stood.— Duncan  v.  Rodecker  (Wis.)  62  N.  YV. 
533. 
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PASSENGERS. 


See  "Carriers.' 


PASTURE. 


See  "Agistment." 

PATENTS. 

Exemption  of  patent  rights,  see  "Exemptions," 

§7. 
To  public  lands,  see  "Public  Lands,"  §  14. 

PATENTS  FOR  INVENTIONS. 


[al     (Midi.;    1897.) 

The  inventor  of  a  device  may  make  a  valid 
contract  for  its  manufacture,  use,  or  sale,  before 
issuance  of  a  patent,  where  the  parties  under- 
stand that  no  patent  has  been  issued,  and  the 
contract  is  made  with  reference  to  that  fact. — 
on  v.  Park  &  McKay  Co.  (Mich.)  70  N. 
YV.  436. 

[1.1     (Mich.:   1897.) 

The  inventor  of  an  unpatented  device 
granted  a  manufacturer  the  exclusive  license 
to  construct  and  sell  the  article  for  a  stated 
royalty.  The  time  when  the  royalty  should 
was  definitely  fixed  at  one  year  from 
i!e  date  when  the  article  should  be  modeled 
ami  ready  to  put  in  the  marker.  The  contract 
provided  that  if  the  patent,  for  which  an  ap- 
plication was  pending,  should  not  be  granted, 
or  be  found  invalid  when  granted,  the  manu- 
facturer might  declare  the  contract  ended. 
Held,  that  the  royalty  was  to  begin  when  the 
article  was  ready  for  the  market.  Hamilton  v. 
Park  &  McKay  Co.  (Mich.)  70  N.  YV.  436. 
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[cl     (Mleli.;    ivil.l 


\YI 

ture  and  Bell  water-closets  provides  for 
altj   of  >i    for  each  close!  sold,  and  that   the 

on    not  i  less 
than  i         '        '         losets  tor  each 

bound  I"  pay  a  royally  of  at 
egardli       of  tl 
„r  dose      old.     H  imilton  v.  Pari  &  Md 
(Mich.)    ("0  N.   W.  43G. 

!•!  i    (Micli.i    i>:>7.) 

Where   i itraet  in   consideration   of  a 

roj  ally   grants   a   license  to   m  inut  actui 

a   ci  rtain  ai  ticle,  a< ml  -  to   be  n 

at  certain   times,  and  reserves  a   right 
miri  !'•■  the  contract  for  default,  the  resci 

atracl  by  the  licensor  does  ao1  destroy  the 
right  to  recover  royalty  already  earned.    Ham- 
v.  Park  &  McKay  Co.   (Mich.)  70  N..W. 
IDG. 


PAUPER. 


See  "Poor  and  Poor  Laws." 


PAWN. 


See  "Pledge." 


I.    REQUISITES      AND      SUFFICIENCY. 

§   1.    What  constitutes. 

I  ■•  I     (Mlcb.l    1895.) 

I  a  I  bj 

i  defi 

!  I  OB       I  ...     'i 

ni   of  Hi'-  a  <  >n   Hi'-  for.- . 

-u  as  to  wheth 
tii.    property  seized   «  d  by  the 

and  plaintiff  returned  thi 

■   I ...  who  sol, I  it,  wit  b 
al. '    //,/■'.  that  di  laim  a  ered- 

i he  nolo  f,,r  tin-  value  of  the  ill  it 

olo  v.  Shaw  (Mich.)  01  N.    \V. 
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PAWNBROKERS. 

Police  power  to  regulate,  see  "Constitutional 
Law,"   §  44.  ,  , 

Power  of  city  to  exact  license  fee,  see  "Munici- 
pal Corporations,"  §  29. 


PAYMENT. 

I.  REQUISITES   AND   SUFFICIENCY,   g 
1-4. 
II.  PLEADING  AND  EVIDENCE.  §§  5-8. 
III.  PRESUMPTION,  §§  9,  10. 
IV.  VOLUNTARY  PAYMENT,  §§  11-17. 
V.  APPLICATION,  §§  18-20. 

See,  also,  "Accord  and  Satisfaction";  "Compro- 
mise"; "Release  and  Discharge." 

Authority  of  agent  to  receive,  see  "Principal 
and  Agent,"  §  8. 

Effect  of  release  as  evidence  of  payment,  see 
"Chattel  Mortgages,"  §  36. 

Medium  of  payment  of  collections,  see  "Banks 
and   Banking,""  §  22. 

Of  alimony,  see  "Divorce."  §§  33,  34. 


(Mich.;    imm;,i 

Where  pur  tbasi  ra  of  goods  give  an  ai 
ance  for  the  price,  and  neither  i  Is  it 

oil,,  r  than  t  vim  ace  ■-,  the  a int  to  b 

will    not    ho    considered    as    payment. - 

Iron  Works  Co.  w  Cody  (Mich.)  66  N.  W.  :;::'. 

[cl     (Mich. I    is;. 7.) 

A    father    he'd    certain    money    from 
wife's  estate  in  trust  tor  his  daughter,  hut  was 
not  otherwise  indebted   to  her.     lie  offered    to 

deed    to    her  certain   property,   to   he    appli 
her    interest   in    BUCh    estate.      In   answer   to   a 
letter  from  her,  a  deed   was  sent   to  her,  with  a 
request    for    receipt.     She   accepted    the 
and    sent  a  receipt,    reciting  that   it    was 
applied   on  "my  share  in  my   father's  estate." 
Held,     that    she    should     he    charged     with     the 
value   of    the   land    to    apply    on    her   interest    iii 
her  mother's  estate.— Hebard  v.  Reeves  (Mich.) 
70  N.  W.  418. 

[dl     (Neb.i   1807.) 

In  the  absence  of  an  express  agreement  or 
other  circumstances  avoiding  the  operation  of 
tne  rule,  thi  ice  of  a  hank  draft  is  not 

m  fact  until  the  draft  has  keen  re- 
ceived, presented,  and  honored. — National  Life 
Ins.  Co.  v.  Coble  (Neb. I  7U  N.  W.  f>03. 

[el     (Neu.;    1897.) 

Where  a  mortgagor  had  been  in  the  napit 
of  paying  interest  coupons  to  a  bank,  which 
remitted  the  proceeds  to  the  mortgagee,  which 
bank  was  not  in  fact,  nor  had  ever  been,  held 
out  as  the  agent  of  the  holder  of  the  note  and 
mortgage,  the  payment  of  the  principal  to 
bank,  to  lie  forwarded  to  the  mortgagee,  del 
not  constitute  a  payment,  on  failure  of  SU  * 
bank  to  forward  tic  same  when  paid.— Green- 
man  v.  Swan  (Neb.)  70  N.  W.  504. 

[fj     (Wis.:    18»5.)  , 

A  wife  joined  with  her  husband  in  a 
mortgage  to  secure  a  debt  of  the  husband,  as 
security  for  which  he  had  previously  given  the 
creditor  a  bill  of  sale  of  certain  seed  stored  by 
him  with  a  third  person,  who  sold  the  same, 
not  having  knowledge  of  the  bill  of  sale,  an 
plied  the  proceeds  on  a  debt  due  from  the  hus- 
band to  him.     The  mortgagee,  at  the  husband  r 


Of    assessments    for    public    improvements,    see    request,  sued  to  recover  such  proceeds   but  tail- 

.      .  -^_  .  f ,      ,,      _.  ~  —  I        -i_l-  -» J.     11,  n      *t-  .4-.-.      . ...  li  I  .  I       nnr      nlni 

"Municipal  Corporations,     s  loo. 

Of  bills  and  notes,  see  "Negotiable  Instru- 
ments," §§  6S-74. 

Of  checks,  see  "Banks  and  Banking,"  §  1G. 

Of  corporate  stock,  see  "Corporations,"  §§  47, 
78. 

Of  freight,  see  "Carriers."  §§  30,  31. 

Of  judgment,   see   "Judgment."   §§  Sl-SS. 

Of  loss  under  policy,  see  ••Insurance,"  §S  72-91. 

Of  mortgage,  see  "Mortgages,"  §§  3S-45. 

Of  taxes,  see  "Taxation,"  §§  .r.S-62. 

Part  payment  as  accord  and  satisfaction,  see 
"Accord  and  Satisfaction."  §  2. 

of  dehts  barred  by  limitation,  see  "Limita- 
tion of  Actions,"  §  33. 

Recovery  hack  by  county  of  claim  erroneously 
paid,  see  "Counties."   §  53. 

of  overcharges  of  freight,  see  "Carriers,"  § 

31. 

of  usury  paid,  see  "Usury,"  §  19. 

Terms  iu  contract  of  sale,  sec  "Sale,"  §  13. 


ed.      II ild.  that  the  wife  could  not  claim  that. 

.    tier,   the   husband's   debt   should   be 

led    by   the   amount  of  the  proceeds  of 

d.^-Bertschy  v.  Bank  of  Sheboygan  (Wis.) 

01  X.  W.  1115,  89  Wis.  473. 

§   2.    Who  authorized  to  receive. 

[a]     (31  inn.:   1895.) 

On,'  of  two  joint  obligees  to  a  contract 
has  a  right  to  receive  payment  thereon,  and 
such  payment  discharges  the  obligation,  to  the 
amount 'paid.— Moore  v.  Bevier  (Minn.)  02  N. 
W.  281. 

60  Minn.  240. 

[h]     (Minn.;    1895.)  .   . 

A  payment   of  a    sum   due   to   two   joint 
obligees    to  'a    third    person,    without    authority 
from  both,  does  not  discharge  the  obligation.— 
Moore  v.   Bevier  (Minn.)  02  N.  W.  281. 
00  Minu.  210. 
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[c]     (Minn.;   1895.) 

Payment  of  a  debt  due  an  intestate, 
made  in  good  faith  to  the  sole  heir  and  distrib- 
utee before  administration  was  granted,  dis- 
charged the  debtor  from  liability  to  the  subse- 
quently appointed  administrator,  where  the  es- 
tate was  sufficient  to  pay  all  claims  against  it, 
including  expenses  of  administration,  without 
result  to  the  debt  so  paid,  though,  after  pay- 
m  nt,  the  heir  and  distributee  died  insolvent. 
:  ii  i  his  estate  would  be  entitled  to  the  amount 
of  the  debt  if  a  second  time  paid. — Vail  v.  An- 
derson  (Minn,.)  64  N.  \V.  47. 
61  Minn.  552. 

[ell      (Minn.:    IN'KI.l 

The  maker  of  a  note  paid  it.  before  maturity, 
to  defendant,  who  held  it  for  the  payee,  and  on 
whose  representation  that  he  had  authority  to  re- 
ceive payment  the  maker  relied,  and  the  note 
was  delivered  to  the  maker  and  destroyed.  The 
payee  neither  authorized  the  collection  nor  rati- 
fied the  same,  and  never  received  the  money,  and 
at  the  time  of  payment  had  bequeathed  the  note 
to  the  maker.  Subsequently  the  payee  died,  and 
defendant  was  appointed  her  administrator,  'and 
paid  the  money  collected  to  himself  as  such. 
Held,  that  the  maker  was  entitled  to  the  payment 
on  demand. — Braithwait  v.  Bain  (Minn.)  69  N. 
W.  4. 

§  3.    Acceptance  of  negotiable  paper. 

Tal     (lown:   1890.) 

It  appeared  that  the  defendant  corporation 
and  an  improvement  company  employed  the 
same  secretary  and  treasurer,  though  in  no  oth- 
er wise  connected.  Plaintiff  contracted  with  the 
improvement  company  and  a  third  person  to  con- 
struct a  tile  drain  on  property  belonging  to 
the  improvement  company.  Plaintiff  also  con- 
tracted with  the  defendant  to  construct  a  tile 
drain  on  its  land,  adjoining  that  of  the  improve- 
ment company.  The  bills  were  presented  to  the 
secretary  of  both  companies,  who,  in  payment 
thereof,  gave  a  note  signed  by  the  improvement 
company  for  the  amount  due  for  the  construction 
of  both  drains.  The  order  issued  by  the  defend- 
ant corporation  upon  its  contract  with  plaintiff 
was  indorsed  by  plaintiff,  and  surrendered  to  the 
secretary  as  an  officer  of  the  improvement  com- 
pany, and  was  subsequently  paid  by  the  treasur- 
er of  the  defendant  to  the  improvement  company. 
It  appeared  that  in  all  these  transactions  the 
plaintiff  supposed  that  there  was  but  one  com- 
pany, the  defendant,  with  which  it  was  dealing; 
imf  it  iliil  net  appear  that  there  was  any  misrep- 
resentation, deceit,  or  fraud  on  the  part  of  the 
defendant  or  its  officers.  Weld,  that  a  verdict 
for  defendant  was  properly  directed. — Scoville 
PlumhinEr  Co.  v.  Highland  Park  Land  Co. 
(Iowa)  68  N.  W.  684. 

[b]  (Mich.;    1894.) 

In  replevin  of  property  alleged  to  have 
been  conditionally  sold  defendant  it  is  compe- 
tent to  show  that  a  note  given  plaintiff  by  de- 
fen  iant,  and  alleged  by  him  to  have  been  in 
full  payment,  was  not  so  in  fact,  and  that  ti- 
tle remained  in  plaintiff. — Hutchinson  v.  Hutch- 
inson (Mich.1  61  N.  W.  60. 
102  Mich.  635. 

[c]  (Minn.;    1895.) 

The  acceptance  of  the  note  of  the  debtor 
for  an  antecedent  debt  is  presumed  to  be  a  con- 
ditional, and  not  an  absolute,  payment  of  the 
debt.— Washington  State  Co.  v.  Burdick  (Minn.) 
62  N.  W.  285. 

60  Minn.  270. 

[a]     (Minn.;    18960 

A  finding  that  the  agent  of  the  owner  of 
mortgage  notes,  and  the  mortgagor,  "settled 
and  adjusted"  the  debt  represented  by  the 
notes,  and  that  the  mortgagor  gave  other  notes 
"in  compromise,  settlement,  and  cancellation" 
of  the  debt,  amounts  to  a  finding  that  the  new 
were  given  and  accepted  in  payment  of 
the  mortgage  debt. — Wiley  v.  Dean  (Minn.)  69 
X.  W.  02'J. 


Tc]     (Wis.:    189-1.) 

In  the  absence  of  an  agreement  to  that 
effect,  a   note  given  for  interest  due  on  a   i 
gage  does  uot  operate  as  a  pavment  of  such  in- 
terest.—Nash    v.    Meggett,   61   N.    W.    283,    89 
Wis.  486. 

[£]     (Win.:    1895.) 

In  an  action  against  contractors  and  :> 
school  district  for  lumber  furnished  to  such  con- 
tractors  for  a  school  building  by  plaintiff's  as- 
signor, it  appeared  that  the  contractors  gave 
such  assignor  a  nonnegotiable  order  on  the 
school  district  for  a  certain  sum,  and  there  was 
evidence  that  such  assignor  received  the  or- 
der as  payment,  and  in  discharge  pro  tanto  of 
his  claim.  Held,  that  the  question  whether 
such  assignor  accepted  the  order  as  payment 
was  for  the  jury. — Bank  of  Iron  River  v.  Board 
of  School  Directors  of  Town  of  Iron  River 
65  N.  W.  368,  91  Wis.  596. 

§'  4.   Of  third  persons. 

[a]  (Mien.;    1890.) 

One  who  receives,  in  part  payment  of  the 
price  of  land,  a  note  and  mortgage  executed  by 
a  third  person,  is  not  precluded  from  recovering 
from  (lie  vendee,  without  surrendering  said  mort- 
gage, that  part  of  the  purchase  price  represent- 
ed by  said  note  and  mortgage,  on  proof  that  the 
mortgage  is  worthless  ami  that  the  mortgagor  is 
insolvent.— Gillett  v.  Knowles  (Mich.)  66  N.  W. 
497. 

[b]  (N.  J).;    1895.) 

Where  a  debtor  paid  part  of  the  debt  in 
cash,  and  turned  over  to  the  creditor  notes  of 
third  persons  which  were  to  be  accepted  in  pay- 
ment of  the  balance,  if  approved  by  the  creditor, 
and  the  creditor  failed  for  over  40  days  to  notify 
the  debtor  of  his  disapproval  of  the  notes,  it 
was  a  question  for  the  jury  whether  the  cred- 
itor had  not  waived  his  right  to  disapprove. — 
Acme  Harvester  Co.  v.  Axtell  (N.  D.)  65  N. 
W.    680. 

5  N.  D.  315. 

[c]  (Wis.;    1895.) 

The  acceptance  by  a  vendor  from  his  ven- 
dee of  the  note  of  a  third  person  operates  as  a 
payment  of  the  purchase  price. — Challoner  v. 
Boyicgton,  64  N.  W.  422.  91  Wis.  27. 


II.    PLEADING    AND    EVIDENCE. 

§   5.    Pleading  and  proof. 
(S.  D.;    1890.) 

In  an  action  to  recover  the  proceeds  of 
a  sale  of  property  intmsted  to  defendant  by 
plaintiff  for  sale,  defendant  could  prove  under 
a  plea  of  payment  that  he  advanced  money  to 
the  owner  with  the  express  understanding  that 
it  should  be  deducted  from  the  proceeds  of  the 
Mile  whet  consummated,  or  that  the  owner  di- 
r  i  ted  him  to  pay  a  portion  of  the  proceeds  there 
of  to  a  third  person,  from  whom  the  owner  had 
obtained  money  en  account  of  the  delivery  and 
prospective  sale  of  the  property,  and  that  pay- 
ment was  maih-  te  sucu  person  pursuant  thereto. 
—Fall  v.  Johnson  (S.  D.)  65  N.  W.  909. 

§   6.    Evidence, 
[a]     (Iowa:    1895.) 

On  an  issue  as  to  whether  plaintiff  had 
overpaid  defendant  in  a  final  settlement,  where 
there  wras  no  dispute  as  to  a  prior  payment,  but 
defendant's  agent  was  allowed  to  testify  that 
he  kept  the  amount  thereof  in  his  pocket  until 
the  final  settlement,  it  was  error  to  allow  him 
to  be  questioned  as  to  his  financial  condition,  in 
order  to  show  his  poverty,  and  the  improbability 
of  his  having  so  kept  the  money. — Ryan  v.  Con- 
way (Iowa)  01  X.  W.  924. 
93  Iowa,  513. 
[1>]     (Iowa;    1895. i 

In  an  action  to  recover  an  overpayment 
to  defendant  on  the  price  of  land,  where  defend- 
ant testified  that  she  received  a  certain  sum, 
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a  rid  later  in  1  led  It  to  1"  i 

as  to  the  i 

of  ovi- 
tliat  it  u :is  identical  with  i be  amot 
i  by  her  mother.-  Ryan  v.  Conway  (Iowa) 
61   N.  W.  924. 

93  Iowa,  513. 

|<|     (Iowa:    1807.) 

\   receipl  "in  full  of  all  claims  to  date"  is 
only  i  •    of  its  content 

■  BhowE  b  n  lence  nol   Co  include 

the  claim  in  suit.     Mounce  \.  Kurtz  (Iowa)  70 
N.  W.   I  19. 
1*11     (Minn.;    1890.) 

iiii  .mm  issue  between  a   wife  and   levying 

creditors  of  the  husband  as  to  ii ■■ 

;i  grain  crop,  where  the  wife  testified  th 
bought  the  twine  for  the  crop  and  paid  for  it, 
mill  produced  a  receipl  for  the  price  which  she 
testified  was  given  for  the  twine,  it  was  prop- 
er to  admit  the  receipl  in  corroboration 
testimony. — Cain  v.  Mead  (Minn.)  08  N.  W. 
840. 

|e]     (N.  I).;    1S9G.) 

On  an  issue  of  payment  of  the  price  of  wheat 
delivered  by  plaintiff  to  defendant,  plaintiff  could 
show  that  defendant's  agenl  refused  payment,  as- 
signing as  n  reason  therefor  that  the  wheat  had 
never  been  delivered. — Benjamin  v.  Northwestern 
Elevator  Co.  (N.  D.)  69  N.  W.  296. 

It]      (Wis.;    1897.) 

A  receipt  in  full  of  all  demands  includes  a 
contract,  and  hence  is  not  open  to  explanation 
under  the  rule  applicable  to  men'  receipts.— Con- 
ant  v.  Kimball's  Estate  (Wis.)  70  N.  W.  74. 

[Kl     (Wis.:   1897.) 

In   a  suit   for   services,   evidence   that   de- 

Eendant  gave   to    plaintiff  an    order  on   a   third 

a  Cor  money  is  not  admissible  to  show  a 

settlement  if  the  order  was  not  paid. — Cliver  v. 

Ileil  (Wis.)  70  X.  W.  346. 


plain- 
tills  el 

l   by  that   of  the  w. 

in  law,    but    their    km  of]  . 

■  'I.   and    it   did    I  tr   that 

the  transaction  involving  the  payment  was  not 

in  suit  was  amp] 
and  the  one  alleged  to 
men!  then  of  wa  testi- 

e  of   ih >fi  ndantj 

plaintiff  "abo  and  that  they  i 

that  tin  not  ,"  but  what 

note  h  : 

the  pres ption  of  not  om  the 

fact  of  plain  n  oi  the  d  ■ 

r      ine.— Mnlhall    v.    Berg   (lowai    (53 


to    produce     evidence     of 


§  7. 


Burden  of  proof. 


[a]  (Midi.;    1S95.) 

Where,  in  an  action  for  money  had  and 
received,  defendant  acknowledges  the  receipt  of 
the  money  for  plaintiff,  hut  claims  that  he  ac- 
counted to  plaintiff  therefor,  the  burden  is  on 
defendant  to  prove  such  payment. — Liesemer  v. 
Burg  (Mich.)  63  X.  W.  999. 

[b]  (S.  D.;    1895.) 

One  who  claims  that  an  order  was  received 
in  full  payment  of  an  antecedent  indebtedness 
must  establish  the  fact  that  it  was  expressly 
agreed  that  't  should  be  so  accepted,  or  that  the 
order  has  been  paid.— Estey  v.  Birnbaum  (S.  D.) 
68  N.  W.  290. 

§   8.   — —   Weight  and  sufficiency, 
[a]     (Iowa;    1!S!>7.) 

Testimony  of  a  mortgagee,  suing  to  fore- 
close, that  the  debt  for  which  the  mortgage  was 

given  existed  at  the  execution  of  the  latter,  cor- 
roborated by  testimony  of  an  attorney  who  had 
been  authorized  to  collect  the  debt,  is  not  over- 
come by  evidence  of  statements  made  by  the 
mortgagee  prior  to  taking  the  mortgage  that 
the  debt  was  paid,  and  that  he  and  the  debtor 
were  "square." — Johnson  v.  Johnson  (Iowa)  70 
X.  W.  598. 

lb]     (Neb.;    1S97.) 

A  written  acknowledgment  or  receipt  of 
payment  is  not  conclusive,  when  the  draft  upon 
which  it  was  based  was  not  paid.— National 
Life  Ins.  Co.  v.  Goble  (Neb.)  70  X.  W.  503. 


III.    PRESUMPTION. 

§   9.    Possession  of  evidence  of  debt. 
(Iowa.;    1895.) 

In  an  action  on  a   note  signed  by  a  hus- 
band and  wife,  defendant  husband  testified  that 

ii was   paid    I  ■   note   signed    b 

liis  wife,  and  his  fathei  iu-law,  and  that  the 


x.  \v 

§    10.    Failure 
debt. 

[a]  (Mich.  |    1885.) 

\'i  In  re  the  bond  secured  bj  a  mortg 

odu  ed,  or  its  loss 

)t  the  payment  of  the  mo 

conclusive.— Ward  v.  Munsuu  (Mich.)  63  X.  W. 
49S 

105  Mich.  647. 

[b]  (Mich.;    18850 

Where,  in  an  action  by  an  administrator 
to  foreclose  a  mortgage,  the  bend  secured  by  the 
mortgage  is  not  produced,  evidence  that  the  ad- 
ministrator and  a  former  executor  were  directed 
to  search  for  it,  without  showing  that  they  did  so, 
is  insufficient  proof  of  its  lo  to  i  :  'it  the  pre- 
sumption of  payment  of  the  mortgage. — Ward  v. 
Munson  (Mich.)  63  X.  W.  49S. 
105  Mich.  647. 
[e]     (Mich.;    1895.) 

In  an  action  to  foreclose  a  mortgage  as- 
a   grantee,    the   fact   that    t 
agreed  in  the  deed  to  warrant  and  di  fend  as 
all  incumbrances  except  this  mortgage,  will  not 
rebut  the  presumption  of  payment  of  the  mort- 
i  "ising  upon  nonnroduction  of  the  bond  so- 
cured.— Ward  v.  Munson  (Mich.)  03  X.  W.  498. 
105  Mich.  647. 


IV.    VOLUNTARY  PAYMENT. 

§   11.    Recovery  in  general. 

[a]  (Mich.;    1895.) 

Payment  by  a  consumer  of  a  charge  for 
gas  in  excess  of  the  rate  fixed  by  ordinance  (the 
average  rate  in  five  certain  cities)  is  not  volun- 
tary, where  he  is  ignorant  that  the  charge  is 
excessive,  though  he  be  negligent  in  not  ascer- 
taining the  fact. — Pingree  v.  Mutual  Gas  Oo. 
(Mich.)  65  N.  W.  6. 
[1>]     (Wis.;    1895.) 

Though  Bev.  St.  8  l.~49.  providing  that 
a  liquor  license  shall  not  be  issued  till  the  li- 
cense fee  is  paid  does  not  require  that  the  fee 
shall  accompany  the  application,  one  who.  on 
applying  for  a  license,  pays  a  portion  of  the 
fee,  and  opens  bis  saloon,  cannot,  on  a  license 
being  denied  and  his  saloon  closed  because  of 
bis  failure  to  pay  the  balance,  recover  the 
amount  paid.— Hague  v.  Citv  of  Ashland  (Wis.) 
65  X.  \Y.  508,  !H  Wis.  G29. 

§12.   Mistake  of  fact, 
la]     (Iowa;    1895.) 

Where  a  city  brought  an  action  against 

th unty  in  which  it  was  situated,  to  recover 

overcharges  for  the  collection  of  taxes  retained 
by  the  county  treasurer  through  ignorance  of 
the  fact  that  the  law  regulating  such  conipen 
sation  had  betn  altered,  the  court  has  jurisdic- 
tion to  give  the  relief  appropriate  to  equity,  as 
in  a  case  of  money  paid  under  a  mistake. — Iowa 
City  v.  Johnson  County  (Iowa)  01  X.  W.  995. 

[b]  down:    1890.) 

Where  insured  property  is  destroyed  by 
fire  negligently  set  out  by  a  railroad  company, 
and    the  owner   settles   with   the   railroad   cum- 
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pany,  aud  afterwards,  without  informing  the 
insurance  company  of  such  fact,  receives  from 
the  insurance  company  payment  for  the  loss, 
the  latter  may  recover  from  him  the  money  so 
paid.— Chickasaw  County  Farmers'  Mut.  Fire 
Ins.  Co.  v.  Weller  (Iowa)  68  N.  W.  443. 

[c]  (Mich.;    1895.) 

\\  here  illegal  payments  of  salary  are 
made  to  a  state  officer  on  account  of  the  act 
under  which  the  payments  were  made 
unconstitutional,  money  so  paid,  though  paid 
under  a  mistake  of  law.  may  be  recovered,  as, 
the  act  of  tin  officer  in  making  the  payment  be- 
ing beyond  the  scope  of  bis  duty,  the  state  is 
not  bound  thereby,  McGrath,  C.  J.,  dissenting. 
—Ellis  v.  Board  of  State  Auditors  (Mich.)  65 
N.  \Y.  577. 

[d]  (Neb.;    1S95.) 

To  defeat  a  suit  to  recover  money  volun- 
tarily paid  under  mistake  of  fact,  it  is  not  suffi- 
cient that  plaintiff  might  have  known  the  facts 
had  he  availed  himself  of  all  the  means  of 
knowledge  at  his  command. — Douglas  County  v. 
Keller,  62  N.  W.  00,  43  Neb.  035. 

[e]  (Wl«.i    J  894.) 

An  assignee  in  insolvency,  who  ob- 
tained   possession   of   his   insolvent's   goods   by 

virtue  of  a  bond  given  by  him  to  the  sheriff , 
in  whose  hands  they  were  as  the  subject-matter 
of  an  action  of  replevin  instituted  by  a  chattel 
mortgagee  thereof  against  the  insolvent,  can- 
not recover  money,  purporting  to  be  the  pro- 
ceeds  from  a  sale  of  the  goods,  paid  by  him  to 
such  mortgagee,  after  a  termination  of  the  re- 
plevin suit  in  the  Iatter's  favor,  under  a  mis- 
take as  to  his  legal  duty  so  to  do,  and  thinking 
that  he  and  his  sureties  on  the  unwarranted  re- 
plevin bond  would  be  liable  for  a  failure  on  his 
part  to  pay  over  such  proceeds. — Gage  v.  Allen 
CI  X.  YV.  301 ,  89  Wis.  98. 

[f]  (Wis.:    1SJI7.) 

The  fact  that  one  signing  a  receipt  in 
full  of  all  demands  was  not  fully  aware  of  the 
legal  effect  of  the  writing,  does  not  permit  him 
to  avoid  it,  in  the  absence  of  fraud. — Conant  v, 
Kimball's  Estate  (Wis.)  70  N.  W.  74. 

§   13.    Fraud. 

(S.  D.;   180.-;.) 

One  who  paid  part  of  the  price  due  un- 
der a  contract  for  plastering  his  house,  without 
knowledge  of  the  worthless  quality  of  the  plas- 
tering used,  could  recover  the  amount  so  paid, 
it  not  being  a  voluntary  oavment. — Nollman  v. 
Evenson  (N.  D.)  05  N.  W.  686. 
5  N.  D.  344. 

§    14.    Duress. 

£a]     (Mich.;    189C.) 

Plaintiffs  contracted  to  do  certain  paving 
for  defendant  city,  the  work  to  be  completed  by 
September  30th,  with  a  stipulation  that  plain- 
tiffs should  pay  $25  per  day  for  each  day  after 
the  specified  time.  The  work  was  not  com- 
peted until  November  8th,  and  the  board  of  pub- 
lic works  refused  to  certify  the  acceptance  of 
the  work  until  the  penalty  was  paid.  Flaintiffs 
paid  the  penalty  under  protest,  and  brought  an 
action  for  recovi  ry  of  the  amount  at  paid  under 
duress.  Beld  that,  the  plaintiffs  having  had 
full  knowledge  of  the  facts,  and  of  their 
under  the  contract,  there  was  no  duress. — Laid- 
law  v.  City  of  Detroit  (Mich.)  or  X.  W.  967. 

[b]  (Minn.:    1804.) 

The  payment  of  excessive  rent  to  pre- 
vent the  termination  of  a  tenancy  at  will  is 
not  a  payment  under  duress. — Slinneapolis  Stock- 
Yards  &  Packing  Co.  v.  Cunningham  (Minn.) 
01  X.  \Y.  ::_".);  Cunningham  v.  Minneapolis 
•k-Yards  .V  Pa.  :.  ■  Co.,  Id. 
59  Minn.  325. 

[c]  (\.K:    18! 

( hie  I,  mei 

i  ts  of  a   ci\ 


maintain   an    action   to   recover   the  payment. — 
Weber  v.  Kirkendall  (Neb.)  03  N.  W.  35. 
44  Neb.  766. 
[<1]     (Wis.;    1896.) 

The  payment  of  a  license  fee  imposed  by  an 
ordinance  of  a  city,  and  exacted  by  its  police 
.  to  avoid  threatened  arrest,  is  not  volun- 
tary, and  the  amount  may  be  r  covered  from  the 
city  where  the  ordinance  is  void.  Neumann  V. 
City  of  La  Crosse  (Wis.)  68  X.  W.  054. 

§15.    Duress  of  goods. 
(Neb.:    1895.) 

Payments  exacted  from  the  owner  of 
property  wrongfully  withheld,  in  order  to  obtain 
possession,  where  the  detention  results  in  irrep- 
arable injury,  may  be  avoided  on  the  ground  of 
compulsion,  though  not  amounting  to  duress. — 
Weber  v.  Kirkendall  (Neb.)  03  X.  W.  35. 
44  Neb.  700. 

§   16.    Payment   to    avoid   effect  of  judg- 
ment— Subsequent  reversal. 
(Iowa:    1895.) 

Where  a  decree  adjudging  that  property 
conveyed  to  a  third  person  by  a  judgment  debt- 
or is  liable  for  the  payment  of  the  judgment,  as 
having  been  conveyed  in  fraud  of  creditors,  is 
reversed,  the  person  to  whom  the  property  was 
conveyed  cannot  recover  money  paid  by  him  to 
redeem  from  a  sale  thereof,  made  before  the 
reversal  of  the  decree. — Weaver  v.  Stacy  (Iowa) 
62   X.  W.   22. 

93  Iowa,  663. 

§  17.   Payment  of  taxes  and  assessments. 

fa]     (Mich.;    1804.) 

Payment  of  illegal  land  taxes  by  the 
owner  under  protest,  in  order  that  a  deed  by 
him  to  a  prospective  purchaser  may  be  record- 
ed, does  not  constitute  payment  under  duress, 
so  as  to  entitle  the  owner  to  recover  the  same. 
though  ho  would  otherwise  have  lost  a  chance 
to  sell  the  land  to  advantage. — Weston  v.  Luce 
County  (Mich.)  01  X.  W.  15. 
102  Mich.  52S. 
[b]    (Mich.;    1896.) 

Payment  of  an  illegal  tax  under  written 
protest,  after  levy  by  an  officer,  is  involuntary, 
though  the  taxpayer  himself  pointed  out  to  the 
officer  property  on  which  the  lew  could  be  made. 
— Roedel  v.  Village  of  White  Cloud  (Mich.)  66 
X.  W.  3SG. 

[C]     (Minn.:    1897.) 

A  payment  is  not  voluntary  when  made 
under  protest  to  the  county  treasurer  in  re- 
demption of  mortgaged  premises  from  tax  sales, 
the  certificates  being  held  by  the  mortgagor's 
grantee,  whose  relation  to  plaintiff's  title  did 
not  appear  of  record. — American  Baptist  Mis- 
sionary Union  v.  Hastings  (Minn.)  69  X.  W. 
1078. 
See,  also,  "Taxation,"  §  51. 


V.   APPLICATION. 

§    18.    By  creditor, 
[a]     (Iowa:    1S96.) 

Where  a  wife  furnishes  the  husband  witli 
money  to  buy  lumber  for  her  house,  and  he 
chases  the  same  with  such  money  from  plain- 
tiff, with  whom  he  has  a  general  account  for 
lumber,  without  directing  on  whose  account  tie- 
money  paid  should  bo  applied,  plaintiff  cannot 
apply  the  payment  on  the  husband's  general  ac- 
count, in  order  to  claim  a  mechanic's  lien  vu  the 
property  of  the  wife. — Young  v.  Swan  (Iowa) 
I  9  X.  W.  566. 

lb]     OS.  D.:    1893. > 

One  holding  an  open  account  of  $100  and 
a  past-due  unsecured  a  ite  for  $175  ag  linst  tin' 
same  del-tor  could  apply  a  payment  oi   flOO  ■•■• 
i  otint,  in  tie    s 

I  argo   v.  Jennings   (S.   !>.)   65   X.    W- 
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5    19.    In    absence    of    amplication    by    ei- 
ther party. 
(Minn 

\\  here  payment  is  made  on  an  Indebted- 
ness con  .siing  of  prii I  and  interest, 

is    Ili'l 

pari   ol  i  thi    law   applies   the 

paymei  the  interest,  and  then 

i ■  .,  VVeide  v.  City  of  St.  Paul  (Minn.) 
64  \.   w  ,  e  .. 

62  Minn.  67. 

§   20.    Rights  of  sureties. 

In  I     i  Hlch.i    IS!»7.) 

I 'aj  men!  i   made   by    a    debtor   u  ii  I I    di 

rections  .-is  to  their  application,  and  which  are 
credit  Ily  on  liis  acci 

itor,  win  be  applied  to  the  firs'1  item  in-  the 
account  tor  the  benefit  of  a  surety  who  is  lia- 
ble for  such  Item. — Crasser  &  Brand  Brewing 
Co.  v.  Rogers  (Mich.)  70  N.  \V.    1 15. 

1 1>  1     (Minn.:    L897.) 

A  banl    ■  ated  as  a  depository  of  coun- 

ty funds  for  a  i  I  term  w  :ii  Hie  time, 
indebted  to  the  county  for  deposits  made  dur- 
ing the  firsl  term,  The  transactions  between 
bank  ami  the  county  were  kept  in  the  form 
of  a  running  account,  deposits  being  credited 
to  the  county,  and  payments  hem;,'  made  on 
its  checks.  The  bank  failed  during  th  ■  ;eonnd 
term,  indebted  to  the  county.  Held,  that  pay- 
ments made  by  the  hank  should  be  applied  on 
the  account  according  to  the  general  rule  as 
■  en  debtor  and  creditor, — the  first  item  on 
the  credit  side  in  discharge  of  the  first  on  the 
del.it;  and  the  sureties  could  not  demand  that 
the  payments  be  first  applied  to  the  deposits 
made  during  the  second  term.— Board  of  Cotn'rs 
of  Redwood  County  v.  Citizens'  Bank  of  Red- 
wood Falls  (Minn.)  69  N.  W.  912. 

[C]      ("Wis.;    1S94.) 

M.  agreed  to  sell  goods  for  plaintiff  on 
commission,  and  gave  him  a  bond  for  faithful 
performance.  At  the  time  he  was  indebted  to 
plaintiff  $209  on  account  of  previous  sales  of 
the  same  kind  of  goods.  At  the  close  of  busi- 
ness there  was  a  balance  due  plaintiff  of  S2.~.5, 
after  deducting  his  credits,  which  amounted  to 
$624.  Held,  that  the  debt  of  $209  was  extin- 
guished by  such  credits,  and  the  sureties  on 
M.'^bond  were  liable  for  the  entire  balance  of 
$255.— Zinns  Manuf'g  Co.  v.  Mendelson  (Wis.) 
61  N.  W.  302,  St)  Wis.  133. 


PEDDLERS. 

See  "Hawkers  and  Peddlers." 

PENAL  ACTIONS. 

See  "Qui  Tam  and  Penal  Actions." 


PENALTIES. 

Actions  for,  see  "Qui  Tam  and  Penal  Actions." 

Constitutionality  of  act  authorizing,  see  'Consti- 
tutional Law,"  §  70. 

Effect  of  repeal  of  penal  statute,  see  "Statutes," 
s  32. 

Extraterritorial  force  of  penal  laws,  see  "Con- 
flict of  La  ivs,"  §  1. 

For  delay  in   transmission   or   delivery   of  tele- 
gram, see  "Telegraph  Companies,"  §  4. 

For  exacting  usury,  see  "Usury,"  SS  13-1(1. 

For    failure    to   pay    assessment,    see    "Municipal 
Corporations,"  s  15S. 

to     record     satisfaction     of    mortgage,     :-ee 

"Mortgages,"  S  4">. 

to  satisfy  mortgage,  see  "Chattel  Mortga 

ges,"  §  .".7. 

For  nonpayment  of  tax,  sea  "Taxation,"  §  SI. 


railroad  fences,  see  '  itailroad 
<  'omp nde.s,"  §  18. 

olden  In  i 

feci  h  orporntio 

see    '    |i     ||, L.'     I     [0. 

Penalties    and    liquidated    damages,   see    "Dam- 
ages," H  , 


PENITENTIARY. 

also,  "Jail  and  .lailer." 

§   1.    Management  in  general. 
In  |     (Neb.)    1880.) 

board  of  public  lands  and  buildings 
is  by  Const,    ail.   ...   >;   til,   and    by    Act    Feb.    1",. 

1877,    invested    with    tic   general    management 

and   control  of  all   the  public  institutions  of  the 

except  those  for  educational  purposes,  and 

may,  in  its  discretion,  base  the  convict  labor, 
penitentiery  grounds,  shops,  and  machinery 
tl      .in.   togethei    with   any  property   con: 

ewith      Si    t.    v.   lb. bomb  (Xeb.)  65  X.  W. 
S73,  4<J  Xeb.  612. 
[b]     (Neb.;    1896.) 

A  contract  whereby  the  board  of  public 
lands  and  buildings  appointed  one  nominally  a 
contractor,  as  agent  of  the  state,  to  lease  the 
convict  labor  to  third  parties,  and  to  di 
the  funds  appropriated  for  the  support  of  the 
penitentiary,  anil  surrendered  to  him  the  man- 
agement of  that  institution,  was  invalid.— State 
v.  Holcomb,  65  X.  \V.  873,  46  Xeb.  612. 

§  2.   Procurement  of  supplies. 

[a]  (Xeb.;    1890.) 

I  Kcept  when  furnished  by  the  contractor 
pursuant  to  an  agreement  with  the  state,  the 
method  prescribed  by  Act  Feb.  15,  1S77.  for 
procuring  supplies  for  the  support  of  the  peni- 
tentiary, is  exclusive,  and  the  board  of  public 
lands  and  buildings  cannot  delegate  to  an  agent 
of  its  own  selection  the  disbursement  of  money 
appropriated  for  that  purpose.  —  State  v.  Hol- 
comb, 65  X.  W.  873,  46  Neb.  612. 

[b]  (Neb.;    1896.) 

Independent  of  statute  an  action  may 
be  maintained  on  the  relation  of  the  warden  of 
the  penitentiary  against  the  board  of  purchase 
and  supplies  xo  require  the  latter  to  provide  nec- 
essaries for  the  support  of  the  penitentiary,  in 
accordance  with  Act  Feb.  15.  1877.— State  v. 
Holcomb,  65  N.  W.  873,  46  Xeb.  612. 

§  3.    Powers  and  duties   of  warden. 
(Neb.:   1S96.) 

The  powers  and  duties  of  the  warden  of 
the  penitentiary  as  defined  by  Act  March  4, 
1870,  were  net  affected  by  Const.  1S75,  art.  5, 
§  19,  or  by  Act  Feb.  13,  1S77,  relating  to  the 
board  of  public  lands  and  buildings,  and  he 
hence  continues  to  be  merely  the  keeper  of  the 
prison,  subject  to  the  control  of  the  board  of 
public  lands  and  buildings,  as  the  successor  of 
the  board  of  inspectors.  —  State  v.  Holcomb 
(  5  N.  W.  873,  46  Neb.  612. 


PENSION. 

Surrender  on  admission  to  soldiers'  home,  see 
"Army  and  Navy." 


PERCOLATING  WATERS. 

See  "Waters  and  Water  Courses,"  §  13. 

PER  DIEM. 

Of  i  ice  and  Officer,"  §  12. 
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PERFORMANCE. 

Of  agreement  within  statute,  see  "Frauds,  Stat- 
utes of,"  §  17. 
Of  contract,  see  "Contracts,"  §§  37-50. 

PERJURY. 

As  ground  for  equitable  relief  from  judgment, 
see  "Judgment,"  §  109. 

§  1.    What  constitutes  offense. 

[aj     (Mich.;   1896.) 

The  parties  agreed,  with  the  consent  of 
the  judge,  that  the  testimony  should  be  taken, 
and  the  case  argued  and  submitted,  before  the 
in  the  adjoining  county  of  the  same  cir- 
where  the  judge  resided.  Held,  that  a 
prosecution  for  perjury  could  be  predicated  on 
false  testimony  given  in  such  case. — In  re  Smith 
(Mich.)  68  N.  W.  223. 

[b]     (Wis.:    1895.) 

An  affidavit  by  a  creditor,  that  the  sum 
mentioned  in  a  judgment  note  was  due  him,  was 
not  perjury,  where  by  consent  he  was  to  take 
and  enforce  the  note  for  the  claims  of  himself 
ami  others. — Sommers  v.  Hamburger  (Wis.)  04 
N.  W.  880,  91  Wis.  107. 


§  2. 


Materiality  of  testimony. 


[a]  (Iowa;    1S95.) 

On  trial  for  perjury,  the  question  of  the 
materiality  of  testimony  given  on  the  trial  in 
which  the  pirjury  is  alleged  to  have  been  com- 
mitted is  for  the  court.  —  State  v.  Caywood 
(Iowa)  05  N.  W.  385. 

[b]  (Iowa;   189G.) 

Where  defendant  is  charged  with  per- 
jury in  a  certain  action,  the  question  as  to  what 
testimony  of  defendant  was  material  in  such 
action  is  for  the  court,  and  not  for  the  jury.— 
State  v.  Swafford  (Iowa)  67  N.  W.  284. 

[c]  (Iowa:    1S9G.) 

A  petit  inn  alleged  that  on  or  before  Sep- 
tember 1,  1893.  plaintiff  was  an  unmarried 
woman  of  previously  chaste  character,  and 
that  on  or  about  said  day  defendant  seduced 
her.  Defendant  answered  by  general  denial 
only.  She  gave  birth  to  a  child  April  4,  1894. 
Held,  that  testimony  of  a  witness  that  on  July 
4.  1S93,  he  had  sexual  intercourse  with  the 
plaintiff  was  material  on  the  question  of  dam- 
ages, and  if  false,  constituted  perjury. — State 
v.  Swafford  (Iowa)  67  N.  W.  284. 

[d]  (Midi.;    1890.) 

On  a  murder  trial.  P.,  a  state's  witness, 
confessed  that  he  and  defendant  committed  the 
crime,  and  that  on  the  night  preceding  the  same 
they  slept  together  at  the  home  of  defendant's 
mother.  W..  defendant's  brother,  testified  that 
tier  person  slept  with  defendant  that  night, 
and  that  P.  was  not  there.  Held,  that  W.'s  tes- 
timony was  material,  within  the  law  of  perjury. 
—People  v.  Macard  (Mich.)  67  N.  W.  968. 

[e]  (Wis.:    1896.) 

Such  witness'  willfully  false  circumstan- 
tial account  of  what  he  had  done  at  I.,  where 
he  claimed  to  have  remained  on  the  night  of 
the  murder,  given  on  cross-examination,  to  lend 
an  air  of  truth  and  probability  to  his  testimony 
on  direct  examination,  also  constituted  perjury. 
though  such  facts  were  not  primarily  m 
to  the  determination  of  defendant's  guilt. — 
Hanscom  v.  State  (Wis.)  67  N.  W.  419. 
93  Wis.  273. 

[*]     (Wis.;    1890.) 

Where     defendant     was     charged     with 
having    testified    falsely    in    denial    of    a    state- 
ment made  out  of  court,  and  with  having  given 
ise  circumstantial  account  of  his  doings  to 
ibility  to  his  denial,  it  was  not  error 
to  refuse  to  compel  the  state  to  elect  on  which 


separate  statement  it  would  stand;  any  sep- 
aration of  statements  composing  the  story  told 
on  the  stand  and  that  related  out  of  court  be- 
ing practically  impossible. — Hanscom  v.  State 
(Wis.  i  07  X.  W.  419. 
93  Wis.  273. 

§  3.   Indictment  or  information. 

[a]  (Wis.;    1895.) 

Rev.  St.  S  -1 171,  defines  two  crimes  un- 
der the  general  name  of  "subornation  of  per- 
jury," one  applying  to  false  swearing  in  a  pros- 
ecution for  a  capital  crime,  and  the  other  ap- 
plying to  false  swearing  in  other  cases,  and 
fixes  a  different  punishment  for  each  crime. 
/,' ,!il.  that  an  information  which  fails  to  show 
the   nature   of  the   cause   in    which    the   alleged 

perjury  was  committed  is  di  ]  I pson 

v.  State.  01  N.  W.  565.  89  Wis.  253. 

[b]  (Wis..;    1893.) 

An  information  for  perjury  must  state, 
directly  that  defendant  was  sworn  and  testified, 
and  an  allegation  that  defendant,  "being  law- 
fully required  to  depose  the  truth  on  his  oath 
legally  administered,  and  being  required  to  tes- 
did  willfully  and  corruptly  commit  the 
crime  of  perjury,"  is  insufficient. — Brown  v. 
State,  04  N.  W.  749.  91  Wis.  243. 


§  4. 


Materiality  of  testimony. 


[a  I     (Mich.;    1890.) 

Where  an  indictment  for  perjury  char- 
ged that  defendant  had  sworn  falsely  in  a  trial 
for  larceny,  and  alleged  that  it  was  a  material 
issue  of  such  trial  whether  defendant  had  paid 
the  accused  money  on  September  11,  1394,  "at 
his  place  in  M.  township,"  ami  that  defendani 
had  testified,  "I  paid  it  on  the  11th  of  Septem- 
ber," it  was  sufficient  to  allege  by  innuendo  that 
defendant,  by  such  testimony,  meant  that  he 
ha«l  paid  the  accused  money  on  September  11, 
1894,  it  being  for  the  jury  to  say  whether  such 
in  fact  was  the  meaning  of  the  testimony. — Peo- 
ple v.  German  (Mich.)  US  X.  W.  150. 

[b]      (Mich.;    1896.) 

It  was  no;,  necessary  to  allege  that  the 
accused  owned  "the  place"  where  defendant 
said  he  had  paid  the  money. — People  v.  German 
(Mich.)  OS  N.  W.  150. 


§  5. 


Allegations  and  proof. 


(Iowa;    1895.) 

An  indictment  charging  that  defendant, 
during  a  trial,  was  sworn  by  "the  court,"  is 
sustained  by  evidence  that  the  oath  was  ad- 
ministered either  by  the  presiding  judge  or  the 
clerk  under  his  direction;  Code  1873,  §  277, 
providing  that  the  judge  or  a  clerk  of  a  district 
court  may  administer  an  oath. — State  v.  Cay- 
wood (Iowa)  65  N.  W.  385. 

§   6.    Evidence. 

[a]  (Iowa;    1S96.) 

On  a  trial  for  perjury,  defendant  was 
charged  with  having  testified  falsely  in  a  civ- 
il action  for  seduction,  that  prior  to  the  alloyed 
date  oi  such  seduction,  on  the  night  of  July  I. 
is;!:;,  he  had  intercourse  with  plaintiff  in  such 
action.  In  the  criminal  case,  she  testified  that 
defendant  did  not  have  intercourse  with  her 
at  such  time,  and  defendant  testified  that  he 
did.  Held,  that  it  was  not  error  to  exclude  evi- 
dence by  defendant  that  he  afterwards  had 
intercourse  with  her. — State  v.  Swafford  (Iowa) 
67  X.  W.  234. 

[b]  (Iowa;    1S9C.) 

It  was  error  to  exclude  evidence  that 
she  and  defendant  were  together  alone  on  the 
night  of  July  4.  1893,  and  had  opportunity  to 
have  such  intercourse.  Given.  J.,  dissenting.— 
State-  v.  Swafford  (Iowa)  67  N.  W.  2S4. 

[el     (Iowa:   1896.) 

In  a  prosecution  under  Code,  §  3938,  pro- 
viding  that  "if  any  person  i  udeavor  to  incite  or 
procure  another   to   commit  perjury,    though   no 


(§  6) 


PERJURY     PHYSICAL  EXAMINATION. 


15M 


I,    he    shall    lii- 
lil  I     llmui;    1890.) 

map  l  under  Code, 

in;;  thf) 

mmitted,  he  sbi 

onth  i 
Wadd      • 

[e]     fMIch.i    is:>.;.> 

i ):,  :i   murder  trial,  1'  .  a 

ed  the 

g  I  lie- same 

her  al  tin-  bora 

\\'.,  defeD  lalit's  I  1 1  t lint 

slept  will:  i  sight, 

ba1  P.'s  tes- 

nj    was  admissible  mi   tin'  trial  of   \V.   for 

:\   to  show  tin-  materiality  of  tin-  fitter's 

,,  i...     People  v.  Macard  (Mich.)  87  X.  W. 

'368. 

£f]     (Midi.;   twni.t 

It  was  not  error  to  admit  the  hies  of  the 
i  rjnry  was  alleged  to  have 
itted,  for  the  purpos  i  o1     hi  n  ing  the 
regularity  of  the  proceedings  in  that  case.— Peo- 
ple t.  Macard  (Mich.)  07  N.  W.  908. 

[g]     (Mich.;   1SOO.) 

It  was  proper  to  permit  the  stenographer 
I.,  read  from  his  notes,  taken  at  the  trial  in 
which  the  perjury  was  alleged  to  havi 
committed,  he  having  testified  that  by  the  aid 
of  his  minutes  he  could  "give  the  testimony  just 
as  it  was  given  in  court,  question  and  answer." 
—People  v.  Macard  (Mich.)  07  N.  \Y.  008. 

[hi     (Mich.;    1896.) 

t  in  a  prosecution  for  perjury  alleged  to 
have  been  committed  at  1he  trial  of  defendant's 
er  for  murder,  testimony  that  defendant 
had  endeavored  to  prevent  witnesses  from  testi- 
fying against  his  brother  was  admissible  to 
show  corrupt  motive.  —  People  v.  Macard 
(Mich.)  07  N.  \V.  'JOS. 

[i]     (Wis.:    1896.) 

Y>  here  there  was  evidence  that  on  the 
night  of  the  homicide,  soon  after  the  firing  of 
I  left  town  with  a  team  and  one 
companion,  and  drove  towards  the  village  of 
[.,  the  willfully  false  testimony  of  a  witness 
in  denial  of  a  statement  made  out  of  court  to 
the  effect  that  he  was  in  town  on  the  night  of 
the  murder,  hail  heard  shots  tired  while 
ing  defen  lant,  and  had  immediately  been  driv- 
,i,    by    defendant  to   I.,   where   witness   lived, 

was  a  denial  ..I'  material  facts,  and  c itituted 

i  v.— Hansccm   v.   State   (Wis.)   G7   N.   W. 
419. 

Wis.  273. 


§  7. 


Sufficiency. 


[a]  (Ion  a.;    1896.) 

it  was  charged  with  perjury  in 
swearing,  in  a  seduction  ease  against  another. 
to  the  material  fact  that  at  a  certain  time  he 
had  inti  rcourse  with  the  woman  seduced;  and 
he  testitied  that  he  swore  to  the  truth.  She 
testified  positively  that  it  was  false,  and  was 
corroborated  by  admissions  made  to  her  attor- 
ney, and  other  admissi 3  made  in  the  pres- 
ence of  herself,  her  attorney,  and  her  father. 
thai  a  verdict  of  guilty  was  not  against 
the  clear  weight  of  evidence.— State  v.  Swi 
tlowa)  07  N.  W.  2S4. 

[b]  (Mich.;   ISOG.) 

On  a   trial   for  perjury  committed  on  a 
trial    for   burglary,    wl  i  re   was   evidence 

tending  to  shov  a  conspira  cy  by  del       Ian1  with 
others  to  assist  the  in   the  burglary 

case  l\i    Ealse  ti  iuestion  n  hether 


conspiracy  was  for  the  jury. — 
Bder  t.Mich.j  07  N.  \V.  1079. 

§   8.    Instructions. 

u.i    1890.) 

rjnry,  whi 

,  had  been  given,  and  that 

it  was  false,  wa 
ing   that   tht 

ly  mistaken,  it  was  sufficient   b 

.  hether  the 
defendant  testifie  I  honestly  in  the  tx 

that,  if  the  jur3 
ble  doubt  that  defendant  h 

fa  Isel I,    they  .   Gi 

man  (Mich.)  US  -V   \\  - 


PERPETUITIES. 

Rule  against,  see  "Wills,"  §  52. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery";  "Bridges";  "Car- 
riers"; "Colli, ties";  "Damages";  "Death  by 
Wrongful  Act";  "Highways";  "Horse  and 
Streel    Railroads";    "Landlord    and  Tenant"; 

"Malpractice";    "Master  and  Servant";    "M 

nicipal  Corporations";    "Negligence";    "Rail- 
road Companies";   'Seduction";   "Torts." 

Action  by  parent  for  injuries  to  child,  see  "Par- 
ad  Child,"  a  7. 

Assignability  of  verdict,  see  "Assignment,"  §  1. 
e   as  to   nature  and   extent,   see   "Dam- 
i  1—43. 

Excessive  damages,  see  "Damages,"  §§  35-37. 

Expert  testimony  as  to  permanence,  see  "Evi- 
dence," §  04. 

Garnishment  of  verdict,  see  "Garnishment,"  §  1. 

Instructions  as  to  damages,  see  "Damages,"  § 
is. 

tire  of  damages,  see  "Damages,"  §§  26-32. 

Res  gestae  in  personal  injury  cases,  see  "Evi- 
dence," §§  31-o". 

Right  to  exemplary  damages,  see  "Damages," 
§5. 

Survival  of  cause  of  action,  see  "Abatement  and 
Revival,"  §  11. 

Variance  between  pleading  and  proof,  see 
"Pleading,"  §  S4. 

Venue  of  action,  see  "Venue  in  Civil  Cases," 
§2. 

PETITION. 

See  "Pleading,"  §§  5-15. 

For  change  of  county  seat,  see  "Counties,"  §§ 
11,  12. 

For  creation  of  new  county,  see  "Counties,"  §J 
4-7. 

For  drain,  see  "Drainage,"  §  3. 

For  sale  of  ward's  land,  see  "Guardian  and 
WaTd,"  §  14. 

For  writ  of  error,  see  "Error,  Writ  of,"  §  3. 

of   habeas   corpus,    see    "Habeas   Corpus," 

§  2. 

In  condemnation  proceedings,  see  "Eminent  Do- 
main." 55  11,  12. 

In  error,  see  "Error,  Writ  of,"  §  1. 

Nomination  by  petition,  see  "Elections  and  Vot- 
ers." 5  7. 

To  vacate  attachment,  see  "Attachment,"  §J 
56. 


PHYSICAL  EXAMINATION. 

Of  person  injured,  see  "Damages,"  5  44. 
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PHYSICIANS  AND  SURGEONS. 

See,  also,  "Malpractice." 

Contracts  not  to  practice  medicine,  public  pol- 
icy, see  'Contracts,"  §  19. 

Degree  of  skill  and  care  required,  see  "Mal- 
practice." §  1. 

Privili  .ununications     by     patient,     see 

"Witness,"  §  12. 

Testimony  as  to  nature  and  extent  of  personal 
injuries,  see  "Damages,"  §  -iZ. 

§   1.    Contract   of   employment. 
(Minn.:    1894.) 

The  fact  that  a  physician  was  unable, 
from  illness,  to  render  future  professional  serv- 
ices for  which  a  note  was  given,  is  a  complete 
defense  to  an  action  on  the  note. — Powell  v. 
Newell  (Minn.)  61  X.  W.  335. 
59  Minn.  406. 

§  2.    Registration,  certificate,   or  license. 

[a]     (Iowa:    1S95.) 

MeClain's  Code.  §  2532.  providing  that 
any  itinerant  yen  ler  of  any  drug,  who  shall 
by  writing  or  printing  profess  to  cure  diseases 
by  any  drug,  shall  pay  a  license  fee.  does  not 
apply  to  a  legular  physician  advertising  himself 
as  a  specialist  in  certain  diseases,  and  under- 
taking to  effect  cures  for  a  certain  considera- 
tion, because  he  u -es  his  own  medicine,  instead 
.f  writing  prescriptions  to  be  put  up  by  a 
druggist.— State  v.  Bonham  (Iowa)  65  N.  W. 
154. 
P>]     (Neb.;    1S9S.} 

Comp.  St.  1893,  c.  55,  art.  1,  §  15.  pro- 
viding that  no  person  shall  recover  for  medical 
or  surgical  s_ervices  unless  he  has  complied 
with  the  provisions  of  the  act  as  to  registering 
his  certificate,  etc.,  precludes  a  physician  to 
whom  a  certificate  has  been  issued  at  the  time 
services  were  rendered  by  him  from  recovering 
then  for  where  the  certificate  had  not  been  reg- 
istered   as   required    by   the   act,   though    it  was 

red     before     suit     brought. — Maxwell     V. 
Swi-art  (Neb.)  67  X.  W.  7S9. 
48  Xeb.  7S9. 

[cj     (Ke1>.:   1897.) 

Froof  that  a  person  practiced  as  a  physi- 
cian raises  the  presumption,  in  an  action  be- 
tween other  persons,  that  he  was  licensed  to 
practice.— Golder  v.  Lund  (Xeb.)  70  X.  W.  379. 

§'  3.   Practicing  -without  authority, 
[a]     (Neb.;    1895.) 

An  information  against  a  physician  for 
practicing  medicine  without  the  certificate  pre- 
scribed by  Act  March  27,  1891  (Comp.  St.  1S95, 
707-709),  filed  more  than  six  months  after  the 
:  the  act.  need  not  aver  that  defend- 
ant is  not  within  the  exceptions  of  section  11 
of  the  act.  providing  (bat  physicians,  em 
in  practice  at  the  passage  of  the  act,  who  shall, 
within  six  months  'thereafter,  present  their 
diplomas  and  affidavits,  or,  not  being  graduates, 
shall  show  themselves  entitled  to  practice  under 
Act  March  3.  1881,  shall  be  entitled  to  cer- 
tificates, and  shall  not  be  prosecuted  within 
such  six  months.  Gee  Wo  v.  State  (1S93)  54  X. 
W.  513,  oven  uled.— O'Connor  v.  State,  64  X.  W. 
719.  41  i  Xeb.  157. 

[li]     (Kelt.:    189.-..1 

Act  March  27.  1891  (Comp.  St.  1895, 
707-709),  regulating  the  practice  of  medicine, 
after  providing  for  the  punishment  for  viola- 
tion of  its  provisions,  recites  that  any  person 
shall  be  regarded  as  practicing  medicine,  within 
the  meaning  of  the  act.  who  shall  operate  or 
profess  to  heal,  or  prescribe  for  or  otherwise 
treat,  any  physical  or  mental  ailment  of  an- 
other. Held  that,  in  charging  the  crime  of  prac- 
:  medicine  in  violation  of  the  act,  facts 
must  be  stated  showing  thai  one  or  n  ore  of  the 
acts  included  in  the  definition   were   committed 


by  defendant— O'Connor  v.  State  (Neb.)  64  N. 
W.  719,  46  Neb.  157. 

§   4.   Actions  for  compensation. 

[a]     (Iowa;    1S96.) 

That  a  physician  was  guilty  of  negligence 
in  the  treatment  of  his  patient,  resulting  in  dam- 
ages to  the  latter,  docs  not  necessarily  preclude 
him  from  recovering  any  compensation  whatever 
for  his  services;  the  amount  of  his  recovery,  if 
anything,  depending  on  the  amount  of  damages 
ed  because  of  his  negligence. — Whitesell 
v.  Hill  (Iowa)  66  X.  W.  894. 

[I>1     (Iowa;    1896.) 

Though  a  physician  was  guilty  of  negli- 
gence in  the  treatment  of  a  patient,  he  can  re- 
cover for  the  value  of  his  services,  less  the 
amount  of  damage  suffered  because  of  his  negli- 
gence.—Whitesell  v.  Hill  (Iowa)  7(1  X.   W.  750. 

Ic]     (Mich.:   1895.) 

In  an  action  to  recover  for  professional 
services  as  a  veterinary  surgeon,  plaintiff  must 
prove  his  qualification  in  such  profession,  where 
the  statute  imposes  no  restrictions  or  qualifica- 
tions upon  a  person  practicing  such  profession. 
— Conkey  v.  Carpenter  (Mich.)  63  X.  W.  990. 


PLANK  ROADS. 

See  "Turnpikes  and  Toll  Roads." 
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Designation  of  streets  dedicated, 
tion,"  §  3. 


see  "Dedica- 


PLEADING. 

I.  GENERAL  PRINCIPLES,  §§  1-4. 
II.  DECLARATIOX.     PETITION.     COM- 
PLAINT,   AND    STATEMENT,    §§ 
5-15. 

III.  PLEA  IN  ABATEMENT,  §§  16,  17. 

IV.  DEMURRER,  §S  18-30. 
V.  AXSWER,  §  31-3S. 

VI.  REPLY.  §§  39-13. 
VII.  VERIFICATION,  §§  44,  45. 
VIII.  MOTIONS,  §§  46-55. 

1.  In  General,  S§  46.  47. 

2.  To  Strike  Out,  SS  48-50. 

3.  To  Make  More  Definite,  §§  51-53. 

4.  To  Compel  Election,  5*  54,  55. 

IX.  AMENDMENTS   AXD    SUPPLEMEN- 
TAL PLEADINGS,  SS  56-73. 
X.  BILL  OF  PARTICULARS,  §§  74,  75. 
XI.   PLEADING      AXD      PROOF  —  VARI- 
ANCE, §§  70-Sr,. 
XII.  WAIVER     OF     OBJECTIONS     AND 
AIDER  BY  VERDICT  AND  JUDG- 
MENT, §§  86-100. 

Accord  and  satisfaction,  see  "Accord  and  Satis- 
faction." §  3. 

Admissibility  of  admissions  in,  see  "Evidence," 
§  29. 

Allegations  as  to  damages,  see  "Death  by 
Wrongful  Act,"  §  2. 

as  to  execution  of  deed,  see  "Deed,"  §  4. 

as  to  powers  of  agent,  see  "Principal  and 

Agent."  §  11. 

of  insurable  interest,  see  "Insurance,"  §  112. 

of  partnership,  see  ''Partnership,"  §  54. 

Amount  claimed  as  determining  jurisdiction  on 
appeal,  see  "Appeal,"  §  40. 

Annexing  interrogatories  to  pleadings,  see  "Dis- 
covery," j  4. 
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Appealable  orders  relating  in.  see  "Appeal,"  5 
27. 

ta  of  error  us  to  rulings  on,    ee  "A]>- 

lable    order,    si  •• 

Pai        "8  5. 
Estoi  i.  '-"I. 

|j 

in  Civil  Cases," 
27. 

"Fraud,"  5  -1. 

n.    rulings   on    pleadings,   see 
'•A  i  ,  245,  246. 

In  bastardj    pn  '  I  5. 

In  criminal  cases,  see  "Criminal  Law,"        25  - 
37. 

istice  court,  see  "Justices  of  (lie  Peace,    § 
21. 
in  proceeding  to  enforce  tax,  sec  'Taxation,"  § 

75. 
1  imitations,  see  "Limitation  °f  Actions,"  §  38. 
of  pleading  ratificatiot  ration, 

,  on  of  instruments," 
Neglij  ence,"  I     32 

of  Sling,  see  "Practice  in  Civil  Cases." 
§  13. 
Pendency  of   other  action,  see  "Abatement    and 

Revival,"  §  8. 
<;,      !    :  ee  to  pleadings  in  instructions,  see  '  .Tri- 
al." §  57. 
Release,  see  "Release  and  Discharge,    §  6. 
judicata,  see  "Judgment."  5  57. 
;,  and  counterclaim,  see  ".Set-off  and  Cnun- 
m"  g§  11-13. 
Setting  i. ut  pleadings  in  abstract,  see   'Appeal, 

5  126. 
Statute  of  frauds,  see  "Frauds,  Statute  of,"  §§ 
30,  31. 

tes,  see  "Statutes."  5  34. 
Striking  out  matter  as  surplusage,   appealable 

order,  see  "Appeal,"  §§  18,  10. 
To  support  instruct ioi  s,  si  •  "Trial,"  §  67. 

verdict,  see  "Trial."  §  97. 

Usury,  see  "Usury,"  §  22. 

Inactions  by  and  against 

Assignee,  see  "Assignment  for  Benefit  of  Cred- 
itors,"  S  40. 

Citv.  see  "Municipal  Corporations,"  §§  199, 
2(  H  I. 

Corporation,  see  "Corporations,"  §§  41,  42. 

Executor  or  administrator,  see  "Executors 
and  Administrators."  §  50. 

Firm,  see  "Partnership."  §§  53.  54. 

Infant,  see  "Infancy,"  §  T. 

Principal,  see  "Principal  and  Agent,     §  28. 

Receiver,  see  "Receivers,"  §  26. 

Street-car  company  for  personal  injuries,  see 
"Horse  and  Street  Railroads,"  §  16. 

Telegraph  company,  see  "Telegraph  Compa- 
nies," §  S. 

In  actions  for 

Abortion,  see  "Abortion." 

Injuries  at  crossing,  see  "Railroad  Compa- 
nies," §§  41-13. 

from  defects  in  streets  or  sidewalks,  see 

"Municipal  Corporations,"  §§  92-94. 

to  passengers,  see  "Carriers,"  §§  G9,  70. 

to   servants,   see    "Master  and    Servant," 

§5  46.  47. 

Malpractice,  sec  '•.Malpractice.'''  §§  4,  5. 

Partnership  accounting,  see  "Partnership,"  §§ 
25.  26. 

Rent,  see  "Landlord  and  Tenant,"  g  48. 

Wrongful  attachment,  sec  "Attachment,"  § 
66. 

in  notions  on 
Bills  and  notes,  see  "Negotiable  Instruments," 

i-81. 
Bond  ■       i    "  Bonds,"  §  7. 

act,  see  "Contracts,"  §§  65-69. 

.,  tee  "Judgment,"  s  117, 


In  acUot 

ice  maritime  Hen,  see  "Maritime  I. 

mcebs     •  see  "M,  chanics   Li  n  ," 

^ 

subscription  to  stock,  see  "Corporations," 

§  53. 

i  nir  nuisance,  see  "Intoxicating  Liq- 
is. 

1  i  "<  Shaft  1  Mortga 

"Mortgagi    ,"       59  61. 

i; ■  oflici  ' 

Set  :i  ••  "Fraud- 

ulent Conveyances,"  §§  39-41. 

'    Bill,"  §§  5,  6;    "Equity,"  §5 
51 

inn-. 
Cloud,"  ss  5-7;    "Specific  Performi     ••■,"  S 

in. 

In  particular  m 
See  "Account";    "Assault  and  Battery,"  f  3; 
"Assumpsit,"    §    6;     "Al 
"Bi  each  of  Marriage  Prom  se,        l ;    '  I  i 
i,.    \.  rongful  Act,"  *  2;    "Divorce,"   ■'   13; 
"Ejectment,"  g  1:    "False  Impi        n      i ,"  5 
4;    "Libel   and   Sin,  22  25;    "Mali- 

cious Prosecution,"  |S  12.  IT',;  "Replevin," 
gg  lit-17:  "T.e  pass."  gg  4,  5;  "Trover  and 
Conversion,"  §§  12-18. 


I.    GENERAL   PRINCIPLES. 

§    1.    Rules  of  construction. 

[a]     down:    IS'.ic.i 

Where  the  construction  of  a  pleading,  aft- 
er giving  to  the  language  a  reasonable  intend- 
ment, is  doubtful,  it  should  be  resolved  against 
the  pleader. — J.  Thompson  &  Sons  Manuf'g  Co. 
v.  Perkins  (Iowa)  (it;  X.  W.  S74. 

[1>]      (Minn.;    1S!17.> 

When  the  special  facts  pleaded  do  not  sus- 
tain the  general   result   pleaded,   the   facts 
trol  and  the  pleading  is  bad.— Carlson  v.   Pres- 
byterian   Board  of  Relief  for  Disabled  Minis- 
ters (Minn.)  70  N.  W.  3. 

§  2.    Entitling  action. 

(Midi.;    18960 

The  provision  of  Const,  art.  6,  §  3o.  that 
the  style  of  all  process  shall  be  "In  the  Name  of 
the  People  of  the  State  of  Michigan,"  applies 
only  in  process  issued  by  the  courts;  and  where 
an  "action  is  commenced  by  service  of  the  dec- 
laration, with  rule  to  plead  indorsed,  it  is  not 
necessary  that  either  the  declaration  or  rule 
should  be  so  entitled. — Penfold  v.  Slyfield  (Mich.) 
68  N.  W.  226. 

§  3.    Alleging      conclusions      instead      of 
facts. 

[a]  (Iowa;    1896.) 

An  answer  alleging,  as  a  breach  of  warranty, 
that  the  machine,  "with  proper  management, 
would  not  and  could  not  and  did  not  do  as  much 
ood  work  as  other  machines  of  similar  size 
for  the  same  purpose,"  is  not  bad,  as  alleging 
legal  conclusions. — Robinson  &  Co.  v.  Bet  key 
(Iowa)  69  N.  W.  434. 

[b]  (Neb.;    1S95.) 

A  general  averment  in  the  answer  that 
the  mortgage  was  prior  to  all  other  liens,  couph 
with  a  general  denial  in  the  reply  of  "each  and 
every  allegation  of  new  matter,"  does  not  put 
the  date  of  delivery  of  the  mortgage  in  issue, 
since  the  averment  is  merely  a  conclusion  of 
law.  First  fat  Bank  v.  Myers  (Neb.)  62  N. 
W.  450. 

44  Neb.  31  6. 
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[c]     (S.  T).:    1895.) 

Allegations  in  a  complaint  against  a 
county,  under  Comp.  Laws.  5  1629,  to  recover 
y  paid  for  land  wrongfully  sold  at  a  tax 
.  "that  the  land  was  neither  assessed  nor 
subject  to  taxation,  and  that  no  tax  was  due 
thereon,  and  that  the  land  was  sold  for  taxes 
by  the  mistake  and  wrongful  act  of  the  county 
treasurer,  are  statements  of  traversable  facts, 
and  not  conclusions  of  law. — Boynton  v.  Faulk 
County  (S.  D.)  64  N.  W.  518. 

§  4.   Pleading  matters  in  confession  and 
avoidance — Effect. 

(Neb.;    1805.) 

In  an  action  on  an  insurance  policy,  in  a 
reply,  certain  matters  were  alleged,  which  it 
was  claimed  constituted  either  waiver,  estoppel, 
or  avoidance  of  the  effect  of  matters  of  defense 
r  ii  >  lined  in  the  answer  to  which  they  were  di- 
ed. The  reply  also  contained  a  general  de- 
nial of  each  and  every  allegation  of  the  answer. 
that  any  allegations  of  the  answer  to  which 
the  reply  pleaded  a  waiver,  an  estoppel,  or  mat- 
ter to  avoid  its  effect  must  be  treated  as  admit" 
ted.— Dwelling  House  Ins.  Co.  v.  Brewster 
0.1  X.  W.  746.  43  Neb.  52S. 


II.    DECLARATION,     PETITION,     COM- 
PLAINT, AND  STATEMENT. 

See,  also.  "Death  by  Wrongful  Act."  §  2;  "For- 
cible Entry  and  Detainer,"  §  6:  "Injunction," 
§  10;  "Libel  and  Slander."  §5  22,  23:  "Mali- 
cious Prosecution,"  §  12:  "Quieting  Title — Be- 
nu'val  of  Cloud,"  §  5;  "Specific  Performance," 
5  lo:  "Trespass,"  §  4;  Trover  and  Conver- 
sion," §  13. 

Alleging  conclusions,  see  ante,  §  3. 
Iment,  see  post.  §§  58-60. 
'i  to  strike  out.  see  post,  5  49. 

Supplemental  complaint,  see  post,  §  73. 

Waiver  of  objections,  see  post,  §  87. 

In  actions  for  fraud,  see  "Fraud,"  §  4. 

for  injuries  to  servants,   see  "Master  and 

Servant."  §  46. 

on  bonds,  see  "Bonds,"  §  7. 

on  contracts,  see  "Contracts,"  §§  65,  66. 

on   guardians'    bonds,    see   "Guardian   and 

Ward."  §  17. 

on  policies,  see  "Insurance,"  §5  111-115. 

to  foreclose,  see  "Mortgages,"  §  59. 

to  set   aside    fraudulent    conveyances,   see 

"Fraudulent  Conveyances,"  §  40. 

In  condemnation  proceedings,  see  "Eminent  Do- 
main," §§  11,  12. 

§  5.   In  general. 

Ta]     (Mfoh.:    1.894.) 

As  the  bill  of  particulars  is  no  part  of 
the  declaration,   it   cannot  affect  sufficiency  of 
the  declaration  on   demurrer. — Weston  v.    Luce 
County  (Mich.)  61  N.  W.  15. 
102  Mich.  528. 

[b]     (Neb.;   1S95.) 

AVhere  a  petition   states  a  case  entitling 

plaintiff  to  judgment  for  any  amount,  it  is  suffi- 

n  demurreror  objection  to  the  introduction 

of  evidence. — Western  Union  Tel.  Co.  v.  Mullins 

(Neb.)  62  N.  W.  880. 

44  Neb.  732. 

Tc]     <W.  D.;    1895.) 

In  an  action  by  a  sheriff  against  his  dep- 
uty for  conversion  of  property  levied  on  tinder 
attachment,  the  complaint  sufficiently  shows 
Unit   the  court  issuing  the  attachment  had  juris- 

'i  of  the  subject-matter,  and  that  the  writ 
was  regular  on  its  face,  where  it  alleges  that  de- 
is  deputy  sheriff  of  a  certain  county, 
that  a  writ  of  attachment  issued  out  of  the  dis- 
trict court  of  said  county  in  a  certain  action,  and 
was  delivered  to  defendant  for  service,  and  that 
under  such  writ  defendant  seized  certain  person- 

4  N.W.DIG.-48 


al  property  in  that  county. — Linn  v.  Jackson  (N. 
U.)  G.'.  X.  W.  208. 

5  N.  D.  46. 
Id]     (S.  L).:   1.895.) 

A  complaint  alleging  that  plaintiff  is  a 
duly-organized  school  township,  and  that,  as 
such,  it  incurred  indebtedness,  which  is  unpaid; 
that,  after  the  incurring  of  such  indebtedness, 
an  attempt  was  made  to  set  off  a  part  of  its  ter- 
ritory, and  erect  therefrom  a  new  school  town- 
ship, which  attempt  was  never  accomplished, 
but  left  the  territory  so  attempted  to  be  set  off 
an  undivided  part  of  the  plaintiff  township,— 
does  not  state  a  cause  of  action  against  the  ter- 
ritory so  attempted  to  be  set  off,  to  compel  it  to 
pay  its  proportion  of  such  indebtedness,  as  it 
shows  such  territory  to  have  no  corporate  ex- 
istence against  which  a  judgment  could  be  ren- 
dered. —  Fordhaui  School  Tp.  v.  Darlington 
School  Tp.  (S.  D.)  61  N.  W.  1128. 

6  S.  D.  489. 

§  6.   Setting  out  documents. 
(Minn.;    1896.) 

A  complaint  on  an  interest  installment 
note  alleged  that  plaintiff,  on  default  in  pay- 
ment of  an  installment,  elected  to,  and  did,  de- 
clare due  the  whole  principal  sum  and  accrued 
interest,  and  attached  the  note  as  an  exhibit. 
Hchl,  that  the  note  was  made  part  of  the  com- 
plaint.—Elliott  v.  Roche  (Minn.)  67  N.  W.  539. 
64  Minn.  482. 

§  7.    Theory  and  form  of  action. 
(Neb.;    1895.) 

Where  the  petition  alleged  that  defendant 
received  money  for  plaintiff's  use,  and  refused 
to  pay  it  over  after  demand,  and  that  he  did 
not  come  into  possession  of  the  same  under  any 
contract  with  plaintiff,  and  defendant  admitted 
the  receipt  and  retention  of  the  money,  and  al- 
leged that  it,  with  other  money,  was  paid  in 
satisfaction  of  a  judgment  in  plaintiff's  favor 
against  a  third  party  in  an  action  wherein  de-* 
fendant  was  plaintiff's  counsel,  and  that  the 
money  sued  for  was  the  amount  of  defendant's 
agreed  compensation  to  be  retained  out  of  the 
judgment,  the  jury  should  not  allow  defendant 
such  amount  for  his  services  as  they  believed  a 
fair  consideration. — Wigton  v.  Smith  (Neb.)  64 
X.  W.  10S0,  46  Neb.  401. 

§   8.    Designation  of  parties. 
(Neb.:    1896.) 

In  an  action  upon  an  account,  the  plain- 
tiff should  sue  in  his  Christian  name,  instead  of 
his  initial  letters.— Small  v.  Sandall  (Neb.)  67 
N.  W.  156. 

48  Neb.  318. 

§  9.   Descriptio   personse. 

(Neb.;    1896.) 

Where  the  pleadings  disclose  a  cause  of 
action  against  a  defendant  personally,  superadd- 
ed words,  such  as  "agent,"  "executor."  "trus- 
tee," or  "director,"  should  be  rejected  as  de- 
scriptio personn\— Thomas  v.  Carson,  65  N.  W. 
S00,  40  Neb.  765;  Andres  v.  Kridler.  66  N.  W. 
649,  47  Neb.  585. 

§10.    Uncertainty  and   indenniteness. 

(Neb.;    1895.) 

Where  a  county  bridge  was  being  con- 
structed from  June  16,  18S7,  to  the  following 
November,  an  allegation  in  the  petition  of  the 
contractor  for  extra  materials  and  services, 
that,  "during  the  execution  of  said  contract," 
defendant  county  agreed  to  pay  for  the  extra 
work  and  materials,  did  not  warrant  the  pre- 
sumption that  such  agreement  was  made  subso- 
il nent  to  July  1,  1887,  on  which  day  Laws 
1887,  c.  72.  making  counties  liable  for  the  erec- 
tion and  repair  of  bridges,  for  which  they 
were  not  before  liable,  went  into  effect. — Tul- 
lock  y.  Webster  County,  64  N.  W.  705,  46  Neb. 
211. 
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§11.    Inconsistent  counts. 

i  Midi. I    18W.) 

i  the  bond  ol  a  conti     I 
complete  work  Left  unfinished  at  Ins 
death  ction  on  the  contract  they  joined 

,i>  to  recover,  as  assignees,  the 

,i  labor  furnished  l«y  their  principal, 
iting  that  they  had  contracted  with 
■  the  contract 
paid   pari         the   consideration   named    therein. 
//,./,/   ,  h  tiffa  were  entitled  in  anj 

unou  i   called  for  by  I 
mta,  it  inconsistent,  were  without  prej- 
Rohde  v.  Biggs  (Mich.)  66  N.  W.  831. 

§   12.    Anticipating  defenses. 

Ilown:     1804.) 

-niug  on  a  contract  need  not  nega- 
tive the  performance  by  defendant  of  an  act 
by  the  pi  rformance  of  which  defendants  liabil- 
ity wo  feated.— Wallace  t.  Ryan  (Iowa) 
61   N.   W.  305. 

93  Iowa,  115. 

§    13.    Separate    statement    and.    number- 
ing of  causes  of  action. 

(Nel>.;    L800.)  , 

\\  here  a  petition  contains  several  causes 
of  action,  thi  trial  court  should,  on  motion  ot 
the  defendant,  require  them  to  be  spparatel; 
stated  and  nnnilii-red.  Bank  v.  Bollong  (1888)  40 
N  W  -111  -I  -N'eb.  821.  followed.— Building  & 
Loan  Ass'n  v.  Cameron,  06  N.  W.  1109,  48  Neb. 
124. 

§   14.   Joinder  of  causes. 

(Iowa;    1805.)  .  . 

A  con ii  aint  does  not  contain  inconsist- 
ent causes  ol  a  ;i  because  it  asks  that  a  deed 
be  canceled  as  Laving  been  procured  by  fraud, 
and  that,  in  case  it  is  found  to  be  valid,  plain- 
tiff may  recover  the  contract  price,  and  Lave  a 
vendor's  lien.— Humphrey  v.  Ringler  (Iowa)  62 
•N.  W.  685. 

§  15.   Defects  cured  by  other  pleading. 

(Iowa;    1890.)  .... 

A  complaint  for  personal  injuries,  al- 
leging that  plaintiff  "believes"  her  injuries  to 
be  permanent,  is  sufficient  to  sustain  a  recov- 
ery for  permanent  injuries,  especially  where 
defendant  denies  in  his  answer  the  permanency 
of  the  injuries.— MeFarland  Y.  City  of  Mus- 
r.itine  (Iowa)  67  N.  W.  233. 

IH.   PLEA  IN  ABATEMENT. 

§10.   Objections     reacbed     by     plea     in 
abatement. 

(Wis.;   1807.) 

In  an  action  to  recover  land  conveyed  to 
the  -      e  by  a  county  holding  a  tax  title  there- 
afterwards  sold  by  the  state,  the  fail- 
ure of  plaintiff  to  pay  into  the  county  treasury 
assessed   after  the  sale,   payment   of 
b    is    made    a    condition   precedent   to  recov- 
ery by   Laws  1883,  c.  2S7,  must  be  taken  ad- 
ige    of   by   plea    in    abatement   where   the 
failure  di  i  !  not  appear  on  the  face  of  the  com- 
plaint.-    U  nbard  v.   McMillan  (Wis.)  70  N.  W. 
673. 

§   17.    Sufficiency. 
[a.]     (Micn.s    1805.) 

A  <Mn  que  trust  filed  a  bill  against  the 
trustee  and  all  but  one  of  the  other  cestuis  que 
trust  iel  an  accounting  for  money  re- 

eeived  In    tl  e  trustee  on  a  judgment  recovered 
to  compel  payment  to  complain- 
ant of  a  certi.in  share  of  the  fund,  alleging,  as 
the  res  -        making  the  other  cestui  que 

i..  i     ii   h.e  consented  to  the  payment 

iplainant.    Defendants  filed 

iueging  that  one  of  the  de- 
fendant   ci  trustent    had    filed    a    bill 
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judg 
ill   in  such 
lief  in  the  same  manner  and  tor  the 

.nt   bill.     //•!''.   that   the 
i.i.'v  showed  the  identity  of  the  two 
—O'Brien   v.  Alpena  Circuit  .1  oh.)  68 

N.  W.  997. 

[bj    (Mlcn.i    180B  . 

A   p]  it  alleging  that  plain- 

tiff <],  ci  udant,  a  nonresident 

i     P 

,,!,:,    :ll  .;  umciently  certain.-  ' 

bell  v.  Hud  >  64  N.  W.  483. 


IV.   DEMURRER. 

Waiver  of   objections   by   failure   to   demur 

Po«t  ...        ,  „  * 

Harmless  error  in  rulings  on,  see     Appeal.     ft 

■J  Hi. 
In  equity.  B[  ••  "Equity,  '  §  61. 
Raising    defense    of    statute    of    frauds,    see 

"Frauds,  Statute  of,"  §  31. 

§18.   Nature,    scope,    and    sufficiency    of 
demurrer. 

[a]     (Neb.:    1896.)  .  ,  .      . 

A  judgi  le   i  upon  demurrer  must  lie  against 

the  party  whose  pleading  was  first  defective  in 

substance.— West   Point  Water-Power  .V:   Land 

Imp.  Co.  v.  State  (Neb.)  68  X.  W.  507. 

lb]     (N.  D.;    1800.)  .  .. 

A  demurrer  to  a  purely  defensive  answer    on 
the  ground  that  said  answer  is  insufficient  in  law, 
to  constitute  a  d> 
at,   under    Rev.    Codes,   §   5277,   declaring 
simply    that   plaintiff    may   demur   to 
containing  new  matter,  when  on  its  face  it 
not  constitute  a  defense— Van  Dyke  v.  Doherty 
(N.  D.)  69  N.  W.  200. 

[el     (Wis.s   1805.)  ,       ,.  , 

On  demurrer  only  the  pleadings  ca 
considered.— Northwestern    Iron    Co     v.    Wes 
Superior  Iron  &  Steel  Co.  (Wis.)  G4  N.  W.  323 
90  Wis.  570. 

§   19.    Objections  reached  by  demurrer. 

[a]  (Mich.;    1800.) 

A  failure  to  aver  a  consideration  cai 
be  raised  bv  demurrer,   but  notice  of  such   de 
i  aust  be  given  with  the  general  issue,  as 

required  bv  2  How.  Ann.  St.  §  7521— Boyer  v. 
Sowles  (Mich.)  67  N.  W.  530. 

[b]  (Mieb.:    1807.) 

In  an  action  on  a  bond,  a  failure  to  aver 
a  consideration  cannot  be  raised  by  demurrer, 
but  notice  of  such  defense  must  be  given  with 
the  general  issue,  as  required  by  2  How.  Ann. 
St  §  7521.— Robson  v.  Dayton  (Mich.)  00  -V 
W.  834. 

[c]  (Minn.;    1805.)        .  . 
In    an    action    against    a    surety    on    the 

bond  of  an   insurance  agent,   the  fact  that  the 
bond  recited  that  the  agent  was  appointed  for 
the  town  of  M.  and  vicinity,  while  the  trs 
tion  for  which  the  surety  was  sought  to  be 
was  performed  by  the  agent  at  the  town  of   I  ■■ 
without   its   appearing    whether   F.    -• 
vicinity  of  M..  was  a  matter  of  defense,  uim  h 
could  not  be  raised  on  demurrer  to  the  ai 
—Royal   Ins.   Co.   v.   Clark   (Minn.)   (33   .V    W. 
1029. 

61  Minn.  476. 

[d]  (Neb.;   1800.)  ...  .•   „ 

Objections  that  the  petition  in  an  B 
by  a  partnership  did  not  state  that  the  firm  was 
organized  to  do  business  in  Nebraska,  and  Old 
not  give  the  individual  names  of  the  meml  ere 
of  the  firm,  could  not  be  raised  on  gene 
murrer.  Sanborn  v.  Hale  (1882)  11  N  W.  302, 
12  Neb  318,  followed.— Andrews  t.  School  Dist. 
of  Citv  of  McCook,  68  N.  W.  631. 
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Le]     (S.  ».:    t!>96.) 

A  demurrei  on  the  ground  that  a  complaint 

does   nol    state  facts  sufficient  to  constitute  a 

of  action  does  not  raise  the  question  of 

jurisdiction.— Woods  v.  Sheldon  (S.  D.)  69  N. 

\V.  602. 

[f]     (Wis.:    1896.) 

A  question  of  misjoinder  of  plaintiffs,  or 
whether  the  complaint,  as  to  one  or  more  of  sev- 
eral plaintiffs,  states  a  cause  of  action  against 

dnnts,  cannot  be  raised  hv  demurrer,  under 
Rev.  St.  S  26-19.— Wunderlich  v.  Chicago  &  N. 
W.  By.  Co.  (Wis.)  66  N.  W.  1144. 

93  Wis.  132. 

§   20.   Want  of   capacity  to   sue. 

la]     (Neb.:    1SOG.) 

A  petition  by  a  partnership,  in  the  firm 
name,  which  does  not  allege  that  the  firm  was 
formed  to  carry  on  business  in  Nebraska,  or  to 
hold  property  therein  (Code  Civ.  Proe.  §  24t,  is 
open  to  demurrer,  under  section  94,  on  the 
ground  that  plaintiff  has  not  legal  capacity  to 
sue.— Church  v.  Callahan  (Neb.)  68  N.  W.  932. 

[b]     (S.  D.;    1895.) 

A  complaint  is  not  demurrable  on  the 
ground  that  "plaintiffs  have  no  legal  capacity  to 
sue,"  unless  it  shows  on  its  face  that  plaintiffs 
are  under  legal  disability  which  would  prevent 
them  from  bringing  the  action  in  their  own 
names. — Bern  v.  Shoemaker  (S.  D.)  64  N.  W. 
544. 

J  21.   Remedy  by  motion. 

[a]  (Iowa;    1895.) 

Where  defendant  in  the  same  division  of 
his  answer  sets  in  matters  in  separate  para- 
graphs which  might  have  constituted  separate 
defenses,  he  cannot  complain  that  plaintiff 
treated  the  paragraphs  as  a  single  defense,  and 
assailed  them  by  notice  to  strike  out.  instead 
of  demurrer. — Reed  v.  Lane  (Iowa)  65  N.  W. 
380. 

[b]  (S.  D.;   1896.) 

Surplusage  in  a  pleading  may  subject  it  to 
a  motion  to  strike  out  the  redundant  and  irrele- 
vant matter,  but  does  not  render  the  pleading 
demurrable.  —  McGillivray  v.  McGillivray  (S. 
D.)  6S  N.  W.  316. 

?   22.    Filing  both  motion  and  demurrer. 
(Iowa;    1894.) 

Under  Code.  5  2639.  providing  that  but 
one  motion  and  oue  demurrer  assailing  a  plead- 
ing shall  be  filed,  unless  the  pleading  be  amend- 
ed after  the  filing  of  a  motion  or  demurrer. 
both  a  motion  and  a  demurrer  may  be  filed  to  a 
pleading,  though  it  is  not  amended. — Gross  v. 
Miller  (Iowa)  01  N.  W.  3S5. 
93  Iowa,  72. 

§   23.    General  demurrer, 
[aj     (Neb.;    1S96.) 

It  was  not  ground  for  general  demurrer 
to  a  declaration  that  the  praver  for  relief  was 
defective.— Pox  v.  Graves  (Neb.)  65  N.  W.  887. 
46  Neb.  812. 

[b]     (Neb.:   1S97.) 

On  general  demurrer,  a  pleading  will  be 
construed  to  charge  what  can,  by  reasonable 
and  fair  intendment,  be  implied  from  its  state- 
ments.— Roberts  v.  Samson  (Neb.)  70  N.  W. 
384. 

§  24,    Specification  of  grounds  of  objec- 
tion. 

[a]  (Iowa;    1895.) 

A  demurrer  that  'the  allegations  of  the 
petition  are  contradictory  and  inconsistent,  if  a 
ground  of  demurrer,  should  point  out  wherein 
the  statements  are  contradictory. — First  M.  E), 
Church  in  Ft.  Madison  v.  Donnell  (Iowa)  64 
X.   W.  412. 

[b]  (S.  D.;    1894.) 

Under  Comp.  Laws,  §  4910,  providing 
that,  unless  the  demurrer  "distinctly  specify  the 


grounds  of  objection,"  it  may  bo  disregarded,  a 

demurrer  on  the  ground  that  the  "answer  does 

not  state  facts  sufficient  to  show  that  this 

tiff  is  estopped  from  maintaining  the  said  action" 

is  insufficient.— Hill  v.  Walsh  (S.  D.)  61  X.  W. 

440. 

6  S.  D.  421. 

§   25.    To  whole  or  part  of  pleading. 
(Minn.;    1896.) 

Paragraphs  of  a  pleading  consisting  of 
allegations  of  special  or  consequential  damages 
growing  out  of  wrongful  acts  alleged  in  pre- 
vious paragraphs  of  the  pleading  cannot  be 
demurred  to  as  a  separate  cause  of  action. — 
Steenerson  v.  Great  Northern  Ry.  Co.  (Minn.) 
66  N.  W.  723. 

64  Minn.  216. 

§  26.    Joint  demurrer. 

[a]  (Minn.;   1S9C.) 

If  a  complaint  states  a  cause  of  action 
against  any  one  of  several  defendants  jointly 
demurring,  an  order  overruling  the  demurrer 
must  be  affirmed. — Palmer  v.  Bank  of  Zumbro- 
ta  (Minn.)  67  N.  W.  893;  Same  v.  George,  Id.; 
Thacher  v.  Woodbury,  Id. 

[b]  (S.  D.;    1896.) 

Under  Comp.  Laws,  §§  4909,  4910.  4913, 
a  general  joint  demurrer  to  a  complaint  in  an 
action  instituted  by  several  parties  jointly  must 
be  overruled  if  the  facts  alleged  are  sufficient 
to  constitute  a  cause  of  action  in  favor  of  either 
of  such  parties  against  anv  of  the  demurrants. 
—Evans  v.  Fall  River  County  (S.  D.)  6S  N.  W. 
195. 

[c]  (Wis.;   1896.) 

A  complaint  which   states  a  cause  of  ac- 
tion against  one  of  several  defendants  is  good 
against  a  joint  demurrer. — Mark   Paine   Lumber 
Co.  v.  Douglas  County  Imp.  Go.  (Wis.)  68  N.  W. 
I  1013. 

§  27.   Ore  tenns. 
(Wis.;    1897.) 

The  rule  that  every  reasonable  intendment 
will  be  made  in  favor  of  the  sufficiency  of  a 
pleading  should  be  applied  with  strictness  when 
the  pleading  is  challenged  by  a.  demurrer  ore 
tenns.— Fan  v.  Chicago,  M.  &  St.  P.  Ivy.  Co. 
(Wis. i  69  X.  W.  997. 

§   28.    Frivolous  demurrer. 
(Minn.;    1S95.) 

A  demurrer  should  not  be  stricken  out 
as  frivolous  unless  it  be  manifest  from  mere 
inspection,  without  argument,  that  there  is  no 
reasonable  ground  for  interposing  it. — Olson  v. 
Cloquet  Lttuiber  Co.  (Minn.)  63  N.  W.  95. 
61  Minn.  17. 

§  29.    Effect  of  demurrer  as  admission. 

[a]  (Neb.;    1895.) 

A  demurrer  does  not  admit  the  correct- 
ness of  conclusions  of  law  alleged  in  the  plead- 
ing demurred  to. — American  Waterworks  Co.  v. 
Slate.  64  N.  W.  711,  46  Neb.  194. 

[b]  (Wis.;    1895.) 

An    allegation    that    it    was    defendant's 

duty  to  adopt  certain  precautions  to  avoid  injury 

to  others  is   a  conclusion  of  law,   which   is   not 

admitted  by  a  demurrer. — Peake  v.  Buell  (Wis.) 

I  63  N.  W.  1053. 

90  Wis.  50S. 

§  30.    Effect  of  decision  on  demurrer, 
[a]     (Iowa;   1895.) 

In  an  action  by  the  owner  of  a  judgment 
which  had  ceased  to  be  a  lien,  to  redeem  from  a 
sale  under  a  prior  mortgage  lien,  plaintiff  alleged 
that  his  assignors,  the  judgment  plaintiffs,  were 
not  made  parties  to  the  mortgage  foreclosure  suit; 
that  the  plaintiff  in  that  suit  was  a  nonresident  of 
the  slate,  and  had  no  agent  therein  upon  whom 
notice  of  an  action  to  redeem  could  be  served; 
that  the  mortgagor  was  also  a  nonresident;    and 
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that  t1 

certain  i  i 

lants  demurred  on   tl 

that,  Bince  it  did  J.uds: 

nuni  was  :i  lien  on  the  land,  he  was  i 

ed.      Held 

not    determine    that    pi 
,lelj  upon  the  Btrengl 
-Long  v.  Mellet  (Iowa)  03  -N. 
V.   L90. 


, 


li>J 


1 1 ••  w»i  is;>.-..i 
Under  Co 


whirii  provides  that 
'•upon  .,  di       ion  oi  .i  demurrer,  if  the  unsneeess- 

iil  i swer  or  plea 

ill  ensue  as  though  a  verdicl  had 
ai  ainst  the  plaintiff  or  the  defendant  had 
alt."  the  court,  upon  overrulin 
murrcr    maj    grant  a  d(  ci 
without  proof  when  the  defendant    fails 

i]     pli   i  I       .'.linear   v.    1  fogg    I  Cow  0.)    63    N. 
W.  -I1  I. 

[c]      (Iowa;     1  *•>.-,.> 

An  order  overruling  a  demurrer  to  the  pe- 
tition does  not  preclude  th urt  from  directing 

n  verdict  for  defendant  on  evidence  answering  to 

the   all  i"   the   petit .  —  Littleton   v. 

People's   Bank  (Iowa)  63  N.  W.  GG6. 

[<il    (lowat  isoc.) 

The  overruling  of  a  demurrer  to  a  para- 
graph of  an  answer  in  an  action  on  an  insurance 
policy  pleading  a  breach  of  condition  as  a  de- 
fense, and   which   incorrectly   i 

tion  in   a   material  res] t.   is   not   conclu   I 

to  the  issue  presented,  though  the  petition  sets 
out  a  copy  of  the  policy,  and  the  plaintifl   may 
join   issue  by   a  reply.— Des   Moines   Ice  Co.   v. 
Niagara  Fire  Ins.  Co.  (Iowa)  OS  N.  W  GOO. 
[el     flown;    1800.)  .  . 

Wh  re  a  demurrer  to  a  petition  is  sustained, 
and  plait  tiff  tiles  an  amended  and  substituted  pe- 
tition, which  does  not  differ  in  any  essential  par- 
ticular from  I  lie  original,  and  to  which  in  tarn  a 
demurrer  is  filed,  the  court  must  rule  on  the  ques- 
tions raised   by  the  demurrer,   regardless  of 
former    holdings.  —  Van    Werdeh    v. 
Life  Assur.  Soe.  of  United  States 
W.  892. 

[*)      [Iowa;    1897.)  . 

Where  a  demurrer  is  sustained  generally, 
the  ruling  will  be  sustained  if  any  of  the 
grounds  of  demurrer  are  well  taken.— Krause 
v.  Lloyd  (Iowa)  69  N.  W.  1W2. 

[g]     (Wis.;   1896.)  .  .    . 

The  decision  of  the  trial  court  in  sustaining 
a  demurrer  is  not  res  adjudicata  of  the  same  ques- 
tions on  a  second  demurrer  after  amendment.— 
Schoenleber  v.  Burkhardt  (Wis.)  69  N.  W.  3-13. 


[l>]     (Minn. I    : 

i  action  for  good 

and    ■!'  i  rered,    that    I  •'    '"' 

it   the 

comme men!  of  the  a>  tion,  is  er.  to 

.mi, ,n  (Mian.)  04 

N.  W 

62  M  hi.  L28. 
[c]     (Minn.;    !-:>-..) 

I  1,1, 

iidment  ol  plaint  after  an 

;is  to  nev  i  mend- 

ins.  Co. 
.  N.  \\  .  270. 

63  -Minn.    194. 

[dj     (S.  I>.;    is!>7.) 

A  motion  to  set  aside  the  of  a  sum- 

mons d<  ctend  the  statutory  time  within 

which   to  answer.— tiarvie  \.  G  (8.    I'.i    (0 

N.  W.  847. 

[el     (WU.t    1897.)     . 

Defendant  may  join   with   a  defense  Of  re- 
i  >r  1  i-iiini  of  i 

counterclaim  tor  payments  made  under  the  con- 
tract, a  second  counterclaim  :'■ 
breach  of  the  contract  by  plaintiff;    Rev.  St.  S 
2657,  permitting  him  to  set  forth  as  many  de- 

laims    as    he    may    b 
South     Milwaukee     Boulevard     Heights   Co.    v. 
Harte  (Wis.)  70  N.  W.  821. 


§   32.    Sufficiency. 

[al     (Iowa |    1895.) 

In  an  a  a  note  given  for  the  pur- 

t  up  that 
naal    when    |  was   lame,   that   the 

note  was  to  be  returned  if  it  failed  to  get  well 
,     ,    ,  a.  and  that  it  did  not  get 

well.    Held,  that  it  was  error  to  a   mo- 

tion to  make  the  answer  more  specific  showing 
the  medical  treatment  given  to  the  animal.— 
Newcom  v.  Dubois  (Iowa)  Go  N.  W.  677. 

[b]  (S.  D.;    1894.) 

An  answer  which  contains  an  unqualified 

,  ,  denial  of  at  least  oue  material  allegation  of  the 

,-     p„     .,i,ie    complaint,  without  proof  of  which  plaintiff  can- 

7fnw,T  IS  N °i  not  recover,   is  not  demurrable  .ating 

facts  sufficient  to  constitul     a  d        ise.— Hill  v. 

Walsh  (S.  D.i  61  X.  W.  440. 

6  S.  D.  421. 

[c]  (Wis.;   1895.) 
A  clause  in  an  answer,  that  as  to  every- 
thing  "in   said    complaint   contained,    and   not 

thereinafter  admitted,  it  denies  the  same,  and 
the  whole  thereof,"  will  be  restricted  to  matter 
not  expressly  referred  to  or  covered  by  the  spe- 
cific allegations  of  the  answer.  —  Althouse  v. 
Town  of  Jamestown,  64  X.  W.  423,  91  Wis.  46. 


V.    ANSWER. 


§  3 


Alleging  conclusions  of  law,  see  ante, 
Amendment,  see  post,  §§  61.  62. 
Anticipating  defenses,  see  ante,  §  12. 
Matters    admissible    under    general    denial,    see 

post,  §  82. 
Motion  to  strike  out  see  post,  §  50. 
Necessity  of  denial  or  of  verifying  denial,  right 

to  deny  execution  or  validity  of  instrument, 

sec  post,  s  77. 
Waiver  of  objections,  see  post,  §§  93,  99. 
Of  garnishee,  sec  "Garnishment,"  5  -">. 
Plea   to  the   jurisdiction,   see   "Abatement   and 

Revival."  §  3. 
Time  of  filing,  see  "Practice  in  Civil  Cases,     § 

27. 

§  31.   In  general. 

[a]     (Iowa;    1895.) 

Where  an  answer  in  an  action  at  law 
purports  to  09  au  equitable  answer,  defendant 
cannot  object  that  it  was  so  treated  for  the  pur- 
pose of  demurrer.— Reed  v.  Laue  (Iowa)  65  N. 
W.  3S0. 


33. 

(S, 


Sufficiency  of  denial. 


V.;   1895.)  ,     ,  ,   .    .._ 

Where  a  complaint  stated  that  plaintiff 
furnished  to  defendant,  during  July  and  A 
certain  mining  timbers  at  a  certain  amount,  for 
which  .defendant  agreed  to  pay.  and  thai  no  part 
of  such  sum  was  paid,  a  verified  answer  deny- 
ing that  during  such  months  defendant  purchas- 
ed or  received,  or  agreed  to  purchase  or  receive, 
any   mining  timbers  from   plain  I    or  at 

any  time  subsequent  thereto,  and  that,  prior  to 
July,   defendant   purchased  and  from 

plaintiff  mining  timbers,  for  which  it  had  fully 
paid,  was  equivalent  to  a  general  denial,  and 
'should  not  have  been  stricken  out  as  sham.— 
Loranger  v.  Big  Missouri  Min.  Co.  (S.  D.)  61 
N.  W.  GS6. 

6  S.  D.  478. 

§   34.   Negative  pregnant. 

(Wis.:   1896.)  .  , 

The  complaint  in  an  action  to  recover  ot 
an  assignee   a    note   which   prior   to    the   - 
ment  the  assignor,  as  agent  of  petitioner,  hi 
his  possession,   alleged  that  "the  same  came  to 
the  hands  aee."      Held,  that  the  an- 

swer,  alleging,   en  information  and   belief,   thai 
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"he  has  not  the  note  demanded,  but  it  is  in  the 
hands  of  a  former  agent"  of  the  assignor,  ad- 
mitted  that  the  note  came  to  the  hands  of  de- 
fendant, and  did  not  show  that  it  was  not  still 
within  his  control:  the  allegation,  as  a  denial, 
being  evasive,  in  that  it  was  a  negative  pregnant. 
—Carpenter  v.  Momsen  (Wis.)  GO  N.  W.  692. 
92  Wis.  449. 


§  35. 


On  information  and  belief. 


fa]     (N.  D.s   1806.) 

In  an  action  to  foreclose  a  mortgage,  where 
plaintiff  seeks  to  be  reimbursed  for  taxes  which 
he  alleges  he  has  paid,  defendant  cannot  deny 
such  payment  on  information  and  belief  merely. — 
Van  Dyke  v.  Doherty  (N.  D.)  69  N.  W.  200. 

[b]     (Wis.;    1896.) 

The  complaint  in  an  action  to  recover  of  an 
nssiguee  a  note  which  prior  to  the  assignment 
the  assignor,  as  agent  of  petitioner,  had  in  his 
possession,  alleged  that  "the  same  came  to  the 
hands  of  the  assignee."  Held,  that  the  answer, 
alleging,  on  information  and  belief,  that  "he  has 
not  the  note  demanded,  but  it  is  in  the  hands  of 
a  former  agent"  of  the  assignor,  admitted  that 
the  note  came  to  the  hands  of  defendant,  and 
did  not  show  that  it  was  not  still  within  his  con- 
trol; the  allegation,  as  a  denial,  being  evasive, 
because  it  attempted  to  deny  on  information  and 
belief  what  was  presumptively  within  defend- 
ant's personal  knowledge.— Carpenter  v.  Mom- 
sen  (Wis.)  66  X.  W.  692. 
92  Wis.  449. 

§   36.    Frivolous  or  sham  answer  or  plea. 

[a]  (Minn.;    1895.) 

In  an  action  for  rent,  nlaintiff  alleged  that 
the  rent  agreed  on  was  $200,  and  that  only  $90 
had  been  paid.  Defendant's  answer  denied  that 
there  was  any  more  than  $85  due,  and  alleged 
that  plaintiff  had  been  paid  in  cash  and  other 
personal  property,  consisting  of  hay,  in  the  ag- 
gregate the  sum  of  $115.  It  appeared  by  affida- 
vit of  plaintiff  that  onlv  $3  worth  of  hay  had 
been  delivered  to  him  by  defendant.  Hdil,  that 
striking  out  the  plea  as  a  sham  was  proper. — 
White  v.  Moquist  (Minn.)  63  N.  W.  255. 
61  Minn.  103. 

[b]  (N.  D.;    1895.) 

A  plea  of  the  general  issue  in  an  action 
on  a  written  contract,  wherein  the  complaint 
alleged  performance  by  plaintiff  of  conditions 
precedent  to  a  recovery,  was  erroneously  stricken 
out  as  frivolous. — Sifton  v.  Sifton  (N.  D.)  65  N. 
W.  670. 

5  N.  D.  187. 

[c]  (S.  D.;   1894.) 

In  an  action  by  a  bank  on  a  note,  where 
defendant,  surety,  alleges  that,  after  maturity, 
plaintiff  held  on  deposit  unappropriated  moneys 
cif  the  maker,  which  it  failed  to  apply,  the  an- 
swer is  not  frivolous,  as  Comp.  Laws,  §  4443,  pro- 
vides that  "a  banker  has  a  general  lien  on  all 
property  in  his  hands  belonging  to  a  customer, 
for  the  balance  due  to  him  from  such  customer  in 
the  course  of  the  business." — Bank  of  Commerce 
v.  Humphrey  (S.  D.)  61  N.  W.  444. 

6  S.  D.  415. 

[d]  (S.  D.:    1897.) 

The  striking  out  of  such  an  answer  is  not 
justified  by  the  fact  that  defendant's  affidavit 
on  the  motion  to  strike  out  makes  admissions 
which  are  inconsistent  w:th  the  answer,  and 
to  support  plaintiff's  case. — King  v.  Waite 
(S.  D.)  70  N.  W.  1056. 

[e]  (S.  D.;    1897.) 

A  verified  answer,  unqualifiedly  denying 
essential  allegations  of  the  complaint,  cannot  be 
stricken  out  as  sham,  defendant  having  a  con- 
si  itmional  right  to  a  trial  on  the  issue. — King 
v.  Waite  (S.  D.)  70  N.  W.  1050. 
If]     (Wis.;    1896.) 

Under  Kev.  St.  5  2682.  providing  that  a 
Bhaio  answer,  whether  bj  way  of  denial  or 
avoidance,  may  be  stricken  out.  but  no  defense 
shall  be  deemed  sham,  the  truth  of  which  shall 


be  supported  by  the  affidavit  of  a  single  witness, 
either  by  way  of  verification,  or  in  opposing  a 
motion  to  strike  out,  a  verified  answer  is  not 
open  to  a  motion  to  strike  out  as  sham. — Pfister 
v.  Wells  (Wis.)  65  N.  W.  1041. 
92  Wis.  171. 

Ig]     (Wis.;    1896.) 

It  is  error  to  strike  out  as  sham  a  properly 
verified  answer  which  puts  in  issue  a  material 
allegation  of  the  complaint.  Pfister  v.  Wells 
(Wis.)  05  N.  W.  1041,  92  Wis.  171,followed.— 
Pearson  v.  Neeves  (Wis.)  66  N.  W.  357,  92 
Wis.  319. 

§   37.    Admissions. 
ta]     (Minn.;    1S96.) 

Hypothetical  statements  or  admissions 
may  be  made  in  an  answer  for  the  purpose  of 
enabling  a  defendant  to  plead  all  of  his  de- 
fenses.— McKasy  v.  Huber  (Minn.)  67  N,  W. 
650. 

lb]     (Neb.;    1896.) 

Where  the  petition  alleges  the  delivery  of 
the  official  bond  declared  on,  the  allegation  in 
the  answer  of  a  surety,  following  an  averment 
therein  that  he  signed  upon  condition  the  princi- 
pal should  also  sign,  that  "if  it  [the  bond]  was 
ever  delivered,  it  was  done  in  violation  of  the 
express  condition  aforesaid  upon  which  defend- 
ant signed  said  instrument,"  constitutes  an  ad- 
mission of  the  delivery  of  the  bond.— State  v. 
Hill  (Neb.)  66  N.  W.  541. 

47  Neb.  456. 

[e]     (Neb.:    1896.) 

Code  Civ.  Proc.  §  134,  providing  that  al- 
legations of  value  in  a  petition  shall  not  be  con- 
sidered true  without  proof,  merely  because  not 
controverted  in  the  answer,  does  not  require 
proof  of  value  which  is  specifically  admitted  by 
the  answer.— Best  v.  Stewart  (Neb.)  67  N.  W. 
881 

48  Neb.  859. 

td]     (S.  D.;    1896.) 

In  an  action  on  a  promissory  note, 
where  defendants  have  set  out  in  their  answer 
an  agreement  under  which  they  received  the 
note,  the  agreement  is  a  part  of  defendants' 
admissions,  and  may  be  considered  by  tin- 
court  in  determining  whether  plaintiff  has 
made  out  his  case.— Kirby  v.  Scanlan  (S.  D.) 
67  N.  W.  828. 

[e]     (S.  D.;    1897.) 

An  averment  that  certain  notes  were  held 
by  plaintiff  as  collateral  security,  in  an  an- 
swer to  a  complaint  alleging  that  plaintiff 
owned  them,  is  not  available  to  plaintiff  to  dis- 
pense with  proof  that  the  notes  were  held  as 
collateral.— Commercial  Bank  v.  Jackson  (S.  D.) 
70  N.  W.  846. 

§  38.   Defense  or  set-off— Election. 
(N.  D.:    1895.) 

The  same  facts  may  constitute  a  defense 
to  a  claim,  and  at  the  same  time  entitle  defend- 
ant to  affirmative  relief  in  excess  of  the  amount 
demanded  by  plaintiff,  and  hence  a  defendant 
so  pleading  facts  could  not  be  required  to  elect 
whether  he  would  rely  on  the  set-off  or  the  de- 
fense.— Nollman  v.  Evenson  (N.  D.)  65  N.  W. 
686. 

5  N.  D.  344. 


VI.    REPLY. 

See,  also,  "Trover  and  Conversion,"  §  14. 

Motion  to  require  reply  to  new  matter,  see  post, 
§  46. 

Waiver  of  failure  to  reply,  see  post,  §  94. 

In  criminal  cases,  see  "Criminal  Law."  §  29. 

Time  of  filing,  see  "Practice  in  Civil  Cases,"  § 
27. 

To  counterclaim,  see  "Set-Off  and  Counter- 
claim," §  12. 


'     (§  39) 
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§    39.    WUl-n  required. 
I  it  I     ih.iiu:     ivil.i 

Wiii.  o  fore- 

i  mii   :i   ilefi  ndaut   bus 
some  plain- 

tiff's, ; i j j . l  the  defeni 

thai   liis  interest   is  junior,  and  alleges   that   it 
is  paramount,   the  issue  us  to  priority 
plete,  and  plaintiff  Deed   not   reply.    Taylor  v. 
Gilbert  (Iowa)  81   N.  \V.  203. 
92  [owa,  B87. 

I  1. 1     (S.  D.|    1890L) 

The  discretion   given   to   n  trial   courl    by 
Comp.   Laws,  §  4918,  to  require  a  n 
;i  ii  .<  er  «  hich  contain  -  new  mat  ter  consi  il  at  ing 

Cense  by  waj  ol  avoidance,  will  not  be  re- 
viewed exci  pi  in  cases  ol  abuse.  -Cornwall  v. 
McKinney  (S.  D.)  68  N.  W.  38 

8  40.   Admission  by  failure  to  reply. 

[a]  (Iowa;    1895.) 

If  tin'  facts  pleaded  in  defendant's  cross 
bill  were  put  in  issue  by  the  allegations  of  the 
petition,  a  failure  to  reply  does  not  have  the 
effect  "f  admitting  its  allegations. — Medland  v. 
Walker  (Iowa)  64  N.  W.  797. 

[b]  (Nell.;    1898.) 

When  a  cause  is  decided  by  the  court  on 
the  petition  and  answer,  without  evidence,  such 
matters  of  defense  in  the  answer  as  an-  well 
pleaded,  in  the  absence  of  a  reply,  are  to  b 
sidered  as  established.— Van  Etten  v.  Kosters 
(Neb.)  (Hi  N.  \V.  11015. 
48  Neb.  152. 

[cl     (Neb.  I    1896.) 

In  the  absence  of  a  replication,  the  answer 
must  be  taken  as  true. — Scofield  v.  Clark  (Neb.) 
67  N.  \V.  754,  48  Neb.  711. 
[d]     (Neb.s    1807.) 

Where,  to  a  counterclaim  well  pleaded,  the 
plaintiff  interposes  no  reply,  a  verdict  in  his 
favor  in  excess  of  the  amount  claimed  in  his 
petition,  less  the  amount  of  such  counterclaim, 
should  be  set  aside.— Ashland  Land  &  Live- 
stock Co.  v.  Woodford  (Neb.)  69  N.  W.  769. 

§  41.    Sufficiency. 

[a]     (Iowa;    1896.) 

Where  a  reply  in  confession  and  avoidance, 
by  reasonable  implication,  admits  the  facts 
sought  to  be  avoided,  it  is  sufficient. — Runkle  v. 
Hartford  Ins.  Co.  (Iowa)  G8  N.  W.  712. 

lb]     (Minn.;    189<S.) 

A  reply  in  these  words.  "The  plaintiff 
denies  that  it  has  any  knowledge,  or  informa- 
tion sufficient  to  form  a  belief,  as  to  the  truth 
of  the  allegations  contained  in  the  answer,"  is 
sufficient,  where  the  objection  to  it  was  first 
made  after  trial  and  verdict. — Trustees  of  Mac- 
alaster  College  v  Nesbitt  (Minn.)  67  N.  W.  652. 

§  42.    Admissions. 

[a]  (Iowa;    1895.) 

In  an  action  for  injury  to  stock  shipped, 
defendant  pleaded  a  condition  requiring  plain- 
tiff to  file  claim  for  damages  within  a  certain 
time,  and  his  failure  to  do  so.  Plaintiff  al- 
leged that  the  condition  was  void.  Held  that, 
the  admission  in  the  reply  of  the  existence 
of  such  a  stipulation  not  being  express,  its  ex- 
istence must  be  taken  as  denied  by  the  general 
denial  implied  by  law  to  declarations  in  an  an- 
swer.—Nichols  v.  Chicago  G.  W.  Ry.  Co.  (Iowa) 
«12  N.   ,V.  769. 

[b]  (Iowa;    1895.) 

Denials  in  an  answer  of  the  execution  by 
defendant's  intestate  of  the  note  sued  on,  and  of 
any  indebtedness  to  the  payee  in  an  action  there- 
on by  an  indorsee  of  the  note,  are  not  admitted 
by  a  reply  denying  all  the  allegations  of  the  an- 
swer, and  averring  that  plaintiff  purchased  the 
note  in  good  faith  before  maturity,  and  for  a 
full  consideration.— Schulte  v.  Coulthurst  (Iowa) 
62  N.  W.  770. 


§   43.    Departure. 

hi    an    action    by    ■    • 
on  a  i  riiiR  it  as  such   for  Ions  by  lire 

on  grain,  Bel   out   it n tract    and  a  coo 

Ian    contract    lot 

snippet  ,-er  it    i"    i 

i     payment 
i   by  it  to  tl 
cl  that   the  eonti 

by  a  bill  of  lading  i  l  pulations  i 

Eying   i  i  iv  liability,  an  1  thai 

the  fire  was  nol  caused  by  plaintiff's  neglig 

a   replj   admitting  the  bill  of  lading, 
that  the  fire 

not  a  departure.— Minne- 
apolis, St.  I'.  &  S.  S.  M.   Kv.  Co.  v.  Home  Ins. 
Co.  (Minn.)  66  \.  W.  132. 
iil  .Minn.  61. 


VII.    VERIFICATION. 

Condition  precedent  to  right  of  service  by  pub 
lication,  sec  "Writs  and  Notice  of  Suits,"  {  17. 

In  action  against  corporation,  see  "Corpora 
tions,"  §  42. 

§  44.    Sufficiency. 

(Mich.:    189S.) 

;;  I  low.  Ann.  St  |  4161d9.  provides  that 
in  suits  to  wind  up  mining  corporations  there 
shall  ho  annexed  to  the  bill  an  affidavit  that  the 
l. icts  therein  stated  are  true.  Held,  that  it  was 
error  to  dismiss  a  bill  because,  having  been  veri- 
fied  two  months  before,  it  did  not  show  that  com 
plainants  were  stockholders  at  the  time  it  was 
tiled,  as  the  ''.elect  was  not  jurisdictional  and 
Could  have  been  cured  by  amendment. — Brown 
v.  Mesnard  Min.  Co.  (Mich.)  63  N.  W.  1000.  105 
Mich.  653;  Same  v.  Pontiac  Min.  Co.,  Id.;  Same 
v.  Houghton  Circuit  Judge,  Id. 

§  45.    Excuse  for  failure  to  verify. 
(Minn.;    1895.) 

The  fact  that  the  managing  officer  of  a 
corporation  defendant  was  unable  to  verify  the 
answer  within  the  required  time  does  not  jus- 
tify vacating  a  default  judgment  for  want  of 
an  answer,  when  the  answer  could  have  been 
verified  by  another  officer. — John  T.  Noye  Man- 
uf'g  Co.  v.  Wheaton  Roller-Mill  Co.  (Minn.)  61 
N.  W.  910. 

60  Minn.  117. 


VTII.   MOTIONS. 

Remedy  by,  see  ante,  §  21. 

Filing  both  motion  and  demurrer,  see  ante,  §  22. 

Waiver  of  ruling  on,  see  post,  §§  91,  92. 


1.  IN  GENERAL. 

§  46.    To  require  reply  to  new  matter. 
(S.  D.;    1896.) 

Usually  a  motion  by  defendant  for  the 
court  to  require  plaintiff,  under  Comp.  Laws, 
§  491S,  to  reply  to  new  matter  contained  in 
the  answer,  should  be  granted,  because  the  sys- 
tem of  practice  in  use  is  designed  to  limit  and 
define  issues  so  far  as  practicable. — Cornwall  v. 
McKinney  (S.  D.)  68  N.  W.  333. 

§  47.    Judgment  on  pleadings. 
(Minn.;    1895.) 

The  burden  of  proof  being  on  plaintiff, 
where  a  case  is  submitted  for  trial  of  the  merits 
on  the  pleadings,  without  evidence,  held,  that  a 
judgment  for  defendant  is  proper,  all  of  the  alle- 
gations of  the  complaint  being  denied  by  the  an- 
swer.—  White  Sewing-Mach.  Co.  v.  Behrens 
I  (Minn.)  62  N.  W.  1127. 
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2.  TO  STRIKE  OUT. 

Answer  as  frivolous,  see  ante,  §  36. 
1  lemurrer  as  frivolous,  see  ante,  §  23. 

|   48.    Sufficiency  of  motion. 

[a]     (Neb.:    1890.)  . 

A   motion    to    strike    out    portions   of   a 
pleading  should  designate  with  particularity  the 
averments  which   it  attacks.— Stuht  v.  Sweesy 
(Neb.)  67  N.  W.  748. 
48  Neb.  767. 

[bj     (Neb.;    1897.) 

A  motion  to  strike  matter  out  of  a  plead- 
ing should  refer  specifically  to  the  alleged  objec- 
i.le  statement.— Chicago,  B.  &  Q.  R.  Co.  v. 
Spirk  (Neb.)  70  N.  W.  926. 

|  49.    Complaint  or  petition. 

[al     (Neb.;    1895.) 

Where  a  petition  states  identical  causes 
of  action,  defendant's  remedy  is  by  motion  to 
strike,  and  not  by  motion  to  compel  plaintiff  to 
elect  on  which  cause  he  will  proceed. — Pollock 
v.  Whipple,  64  N.  W.  210,  45  Neb.  844. 

lb]     (Neb.;   1890.) 

Where  a  petition  contains  inconsistent 
counts,  the  proper  practice  is  to  move  to  strike 
out  all  but  one,  or  that  plaintiff  be  required  to 
elect  on  which  one  he  will  staud. — Fox  v. 
Graves,  65  N.  W.  SS7,  46  Neb.  812. 

$  SO.   Answer. 

[a]  (Iowa;    1895.) 

Counts  ;u  an  answer  setting  up  fraud, 
want  of  consideration,  and  noncompliance  by 
plaintiff  with  the  terms  of  the  contract  in  suit 
cannot  be  attacked  for  irrelevancy  and  insuffi- 
ciency bv  a  motion  to  strike  out. — Wattels  v. 
Miueheu'  (Iowa)  61  N.  W.  915. 
93  Iowa,  517. 

[b]  (Iowa;    1895.) 

A  mction  to  strike  out  paragraphs  of  an 
answer  on  the  ground  that  they  were  "incom- 
petent, irrelevant,  immaterial,  and  no  defense." 
is  sufficiently  specific. — Reed  v.  Lane  (Iowa)  65 
N.  W.  380. 


3.  TO  MAKE  MORE  DEFINITE. 

Remedy  by,  see  post,  §  55. 

Waiver  of  objections  by  failure  to  make  motion, 
see  post,  §  87. 

§  51.    When  motion  denied. 

[a]  (Neb.;   1890.) 

A  complaint  in  an  action  against  a  tele- 
graph company  for  failure  to  deliver  a  message 
alleged  that,  because  of  the  failure,  an  ex- 
change of  property  between  plaintiff  and  a 
third  party  was  never  perfected,  and  that  plain- 
tiff thereby  lost  the  profit  be  would  have  made 
in  the  exchange,  to  his  damage  in  the  sum  of 
$1,500.  Eeld,  that  a  motion  to  make  the  com- 
plaint more  definite  was  properly  overruled. — 
Western  Union  Tel.  Co.  v.  Wilhelrn  (Neb.)  67 
N.  W.  870. 

48  Neb.  910. 

[b]  (Wis.;    1895.) 

Where  an  allegation  in  the  answer  is 
redundant,  a  motion  to  make  it  more  definite 
is  properly  denied. — MeG'arville  v.  Boyle  (Wis.) 
62  N.  W.  517,  89  Wis.  651. 

§   52.    Discretion  of  court. 
(Wis.;    I89B.) 

An  order  requiring  defendant  in  an  action 
for  libel  to  make  portions  of  his  answer  more 
definite  is  within  the  discretion  of  the  emit. — 
Adamson  v.  Raymer  (Wis.)  68  N.  W.  1000. 

I   53.    Remedy  by  bill  of  particulars. 
(Wis.;    1895.) 

Items  of  damages  demanded  in  a  person- 
al injury  suit  will  not  be  required  to  be  set  out 


on  motion  to  make  the  complaint  more  d< 
defendant's  remedy  being  by  demand  for 
of  particulars.— Hanson  v.  Anderson   (Wis.)   62 
N.  \V.   1055. 

00  Wis.  195. 


4.  TO  COMPEL  ELECTION. 

§   54.    When  motion  proper  or  necessary. 

[a]  (Neb.;    1890.) 

When  a  petition  contains  inconsistent 
counts,  the  proper  practice  is  to  move  to  strike 
out  all  but  one,  or  that  plaintiff  be  required  to 
elect  on  which  one  he  will  stand. — Fox  v.  Graves 
65  N.  W.  887,  46  Neb.  S12. 

[b]  (N.  D.;    1895.) 

Where  the  complaint  contained  one 
cause  of  action  on  the  policy,  and  another  on 
a  promise  to  pay  a  specified  amount  in  settle- 
ment of  the  loss  thereunder,  and  defendant 
put  in  issue  the  allegations  of  both  causes, 
without  moving  that  plaintiff  should  be  com- 
pelled to  elect  on  which  cause  he  would  stand, 
it  was  proper,  on  plaintiff's  establishing  an  un- 
disputed liability  under  the  policy,  to  direct  a 
verdict  in  his  favor,  though  he  failed  to  prove 
the  alleged  promise. — Purcell  v.  St.  Paul  Fire 
&  Marine  Ins.  Co.  (N.  D.)  64  N.  W.  943. 

5  N.  D.  100. 

§   55.    Remedy  by   motion   to   make   defi- 
nite. 

(S.  D.;   1894.) 

Where  several  causes  of  action  are  stated 
in  the  complaint,  but  not  separately,  as  required 
by  Comp.  Laws,  §  4932,  a  motion  to  require  the 
plaintiff  to  elect  on  which  cause  of  action  he  will 
proceed  to  trial  cannot  be  sustained,  as  the  rem- 
edy is  to  move  to  make  the  complaint  more  def- 
inite.— Austin,  Tomlinson  &  Webster  Manuf'g 
Co.  v.  Heiser  (S.  D.)  61  N.  W.  445. 

6  S.  D.  429. 


IX.    AMENDMENTS  AND  SUPPLEMEN- 
TAL PLEADINGS. 

Waiver  of  objections  by  amendment,  see  post, 

§  8S. 

relating  to  amendments,  see  post,  §  96. 

Amendment  in  action  for  divorce,  see  "Divorce," 

§  13. 

on    appeal   from   justice,    see   "Appeal,"    § 

170. 

to    enforce   maritime   lien,    see   "Maritime 

Liens."  §  2. 

Discretion  of  court  as  to  amendments,  see  "Ap- 
peal," §  204. 

Surprise  by  amendment,  ground  for  continu- 
ance, see  "Continuance,"  §  2. 

§   56.   In  general. 

[a]  (Iowa;    1897.) 

The  court  may  permit  an  amendment  to  a 
pleading  to  remain  on  file,  though  it  contain  sub- 
stantially the  same  matter  as  did  an  amend- 
ment which  had  been  stricken  out. — Martin  v. 
Shannon  (Iowa)  70  N.  W.  720. 

[b]  (Mien.;   1895.) 

A  statement  by  the  court  during  the  trial 
that  a  certain  amendment  has  been  allowed  by 
it  operates  as  an  amendment.  —  Johnston  v. 
Farmers'  Fire  Ins.  Co.  of  York  (Mich.)  64  N. 
W.  5. 

[c]  (Neb.;   1895.) 

Amendments  to  pleadings  will  not  be  al- 
lowed where  they  would  prejudice  the  rights  of 
the  adverse  party. — First  Nat.  Bank  v.  Myers 
(Neb.)  62  N.  W    459. 
44  Neb.  306. 

§   57.    Request  for  leave  to  amend. 

(aj     (Neb.:    1895.) 

L  was  not  error  to  refuse  to  permit  an 
amendment  where  the  motion  to  amend  did  not 
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ie  the  nature  ol  osed  amendment 

;  l..  84  N.  W.  231,  45  Neb.  771. 

!i,  I     (Neb.i    isnr.i 

rruling  »  motion  to  strike  an  ami 

granting  leave  to  file 
tition.-  Grotte  v.  Nagle  (Neb.)  69  N.  W. 

|   58.    Of    declaration,   petition,    or   com- 
plaint. 

[a]     (Hlch.i    1K05.) 

In  an  action  on  a  fire  insurance  policy, 
requiring   sui!    to   be  brought    within  a   i 

be  declaration  maj  I aended  aftet 

time  so  us  to  allege  tlic  [lerformance  by  plain- 

i !  n in  in  ions  of  i  be  doH<  y.    Johnston  v. 

Farmers'  Fire  Ins.  Co.  of  York  (Mich.)  04  N. 
w.  :,. 

|l>]     (Mien.)    1806.) 

In   an   action    brought   by    D.    and    G„    as 
co-partners  for  service"  renden 
where  H  appe  i  red  on  I  be  I  rio  I  I  ha  I  I  be  k> 
bad  been  rendered  by  the  firm  of  l>..  W.  &  G., 
it  was  proper  to  permil  an  amendment   I 
declaration,    stating    such    fact,    and    that    the 

claim  had   1 0  assigned   to  plaintiffs.— Dawson 

v.  Peterson  (Mich.)  68  N.   \V.  -J  10. 
[e]     (Minn.!    1SU5.) 

In  an  action  on  a  bond  given  by  defend- 
ants to  a  receiver,  conditioned  that,  if  the  re- 
ceiver would  deliver  property  to  a  third  person 
"ii  credit,  defendants  would  pay  the  price,  it 
was  proper  to  permit  an  amendment  of  the  com- 
plaint so  that,  instead  of  alleging  that  plaintiff 
accepted  the  bond  in  lieu  of  the  price,  it  alleged 
that  he  d  it  as  security  therefor. — O'Gor- 

man  v.  Salmi  (Minn.)  04  N.  W.  S4. 

62  .Minn.  46. 

[d]  (Minn.;    1895.) 

It  was  proper  to  permit  a  complaint  for  the 
value  of  cut  stone  delivered  to  be  amended  by 
alleging  that  the  stone  was  cut  and  delivered 
under  a  contract  set  up  by  defendant,  and  to  be 
paid  for  when  accepted  by  the  superintendent 
of  the  building,  and  not  when  accepted  by  the 
architect,  as  alleged  bv  defendant. — Nevin  v. 
Craig  (Minn.)  65  N.  W.  8G. 

63  Minn.  20. 

[e]  (\.-i>.;    1895.) 

In  an  action  for  conspiracy  to  defraud 
plaintiff  out  of  goods,  it  was  alleged  that  defend- 
ant M.  procured  the  delivery  of  the  goods  by 
giving  security,  which  defendant  S.  agreed  to 
cash  on  the  following  day:  that  the  goods  were 
delivered  on  that  representation:  that  on  de- 
livery they  were  secreted,  to  defraud  plain- 
tiff; that  defendant  S.  refused  to  cash  the  se- 
curity; and  that  the  security  was  worthless. 
Held,  that  it  was  not  error  to  permit  plaintiff  to 
amend  on  the  trial  by  alleging  that  S.  did  not 
intend  to  cash  the  securities  at  the  time  he 
agreed  to  do  so.  and  that  M.  knew  of  that  fact. 
— Stratton  v.  Wood  (Neb.)  03  N.  W.  917. 
45  Xeb.  629. 


59. 


Changing  form  of  action. 


[a]     (Neb.;    1895.) 

Where  defendant  in  ejectment  pleaded  a 
contract  entered  into  by  plaintiff  for  the  sale  of 
the  premises,  and  demanded  affirmative  enuita- 
ble  relief,  it  was  not  error,  after  the  evidence 
was  in,  to  permit  plaintiff  to  amend  by  chan- 
ging the  form  of  the  action  to  that  of  fore- 
closure of  the  contract,  so  as  to  conform  to  the 
proof. — Scroggin  v.  Johnston  (Neb.)  04  N.  W. 
236,  4."",  Neb.  714. 

£1>]      (Wis.;    1SOG.) 

It  is  not  an  abuse  of  discretion  for  the  trial 
court  to  refuse  to  allow  plaintiff  to  amend  in  an 
i  to  enforce  a  mechanic's  lien  for  materia] 
d  to  have  been  furnished  a  principal  con- 
tractor, so  as  to  allege  a  on  the  part 
..I  the  owner  of  the  building  to  pay  for  the  ma- 
terials, and  thereby  change  the  action  from  one 
to  i'ii  orce  a  subcontractor's  lien  into  om  i  en- 
force   a    principal    contractor's    lieu,    after    the 


in   which  a  Men  as  a  prim 
i    .■■    been    fib 
Manufg  Co.  v.  Hulberg  0 

§   60.    Adding  new  cause  of  action. 

I  it  I     (Iowa;    1897.) 

An  answer  stated   that  plaintiff  had   t: 
ferred  of  action  to  his  attoi 

.1  party  in  inter  reply 

it   except   as    security    for 
attorney's  fees,  and  averted  that  such  a 
■  hi   brought,    // 
filed  at  the  trial,  containing  only  a  dt 
did  not  present  a  new  issue.— Kreuger  v.  Byl- 
1  Ioy SO  N.  W.  L059. 

I  hi      Mown:     IS!17.| 

Where  a  decree  in  partition,  fixing  the 
spective   interests   of   the  parties,   and.   as   inci- 
dental relief,  allowing  plaintiffs  for   rents  and 
profits  up  to  the  time  of  trial,  was  modified  on 
appeal,    as   to   said    intt  Banded    f,,r 

dings  in   a  with  the 

nl    petition   filed   in   the   lo 
alleging  defendant's  continued  no  of  the 

property  after  the  trial,  and  requiring  him  to 
ace, unit  for  rents  and  profits  accruing  since  that 
time,  did  not  set  up  a  new  cause  of  action,  and 
the  relief  so  demanded  was  properly  given  on 
final  decree.— Leach  v.  (iermania  B 
(Iowa)  7(1  N.  \V.  1090. 
[cj     (Mich.;    1805.) 

it  a  declaration  alleges  plaintiff's  in- 
jury by  reason  of  an  unsafe  place  in  which  to 
work,  an  amendment  alleging  that  he  was  in 
the  exercise  of  due  care  does  not  introduce  a 
new  cause  of  action. — Pratt  v.  Montcalm  Cir- 
cuit Judge  (Mich,  t  63  N.  W.  506. 
105  Mich.  499. 

[d]  (Mich.;    1890.) 

An  amended  declaration  which  seeks  to 
recover  on  th«=  i:.me  contract  as  the  original, 
and  for  the  same  property,  though  the  breach  is 
differently  alleged,  does  not  state  a  new  cause  of 
action. — Strang  v.  Branch  Circuit  Judge  (Mich.) 
65  N.  W.  909. 

[e]  (Mich.;    1S9C.) 

In  assumpsit  for  breach  of  warranty  on 
sale  of  a  horse,  brought  in  justice  court,  the 
bill  of  particulars  set  out  three  items,— the  price 
of  the  horse,  the  amount  paid  for  medical 
treatment,  and  the  expense  of  care  and  keep 
ing.  On  appeal  to  the  circuit  court  plaintiff 
was  permitted  to  add  an  item  of  expense  for 
taking  the  horse  to  a  neighboring  town  for 
treatment.  Held,  that  the  additional  item  was 
not  a  new  cause  of  action,  but  was  admissible 
under  the  declaration  for  breach  of  warranty. 
— Connell  v.  McNett  (Mich.)  67  N.  W.  344. 

[f]  (Minn.;    1890.) 

A.  complaint  in  assumpsit  for  services 
of  the  reasonable  value  of  a  certain  sum  could 
be  amended  so  as  to  set  up  two  causes  of  ac- 
tion for  services  performed  between  the  dates 
named  on  express  agreements,  and  a  cause  for 
labor  performed  between  the  same  dates  on  a 
quantum  meruit,  the  total  demand  therefor  be- 
ing the  amount  named  in  the  original  complaint. 
—Swank  v.  Barnum  (Minn.)  65  N.  W.  722. 
63  Minn.  447. 

[g]  (Neb.;    1890.) 

It  was  not  an  abuse  of  discretion  to  refuse 
to  permit  an  amendment  on  the  trial   inserting 
a   new   cause   of  action. — Murray   v.   Loushman 
(Neb.)  66  X.  W.  413. 
47  Neb.  256. 
[hi     fS.  D.;   l!Sin;.> 

It  is  not  an  abuse  of  discretion  for  a  court 
to  refuse  to  permit  the  filing  of  an  amended 
pleading,  tendering  new  issues,  a  month  after 
the  trial  of  the  action,  when  the  facts  pleaded 
were  known  to  the  party  and  his  counsel  during 
the  trial— Brown  v.  Edmonds  (S.  D.)  C3  X.  W. 
734. 

[i]     (Wis.:    1890.) 

In  an  action  against  a  railway  company 
fur  damages  caused  by  a  fire  started  by  an  en- 
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gine  on  its  right  of  way.  it  is  an  abuse  of  discre- 
tion to  allow  an  amendment  of  the  complaint, 
three  years  after  limitations  would  have  run 
against  the  action,  so  as  to  include  a  recovery  for 
damages  from  burning  vegetation  on  other  land 
than  that  included  in  the  original  complaint, 
an  1  situated  a  mile  therefrom.— O'Connor  v. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.)  66  N.  W.  795. 
92  Wis.  612. 

§   61.    Of  answer  or  plea. 

[al     (Iowa;    1897.) 

Where  the  complaint  in  an  action  en  a 
subscription  sets  out  a  copy  of  the  instrument, 
and  the  answer  admits  the  signing  of  "a  paper 
similar  to  the  one  set  out  in  the  petition,"  but 
states  that  defendant  has  no  knowledge  as  to 
whether  the  one  set  out  is  the  one  signed,  and 
plaintiff  thereafter  puts  in  evidence  the  original 
subscription  iist  apparently  signed  by  defend- 
ant, it  was  error  to  refuse  to  allow  defendant  to 
amend  the  answer  by  denying  that  it  signed 
the  alleged  subscription  paper,  or  that  the  sig- 
nature thereon  is  its  signature,  on  the  ground 
that  the  original  answer  admitted  such  signa- 
ture, though  the  proposed  amended  answer  did 
not  deny  that  the  paper  was  not  executed  "for" 
defendant. — Corn  Palace  &  Interstate  Fair 
Ass'n  v.  Horniek,  Hess  &  More  (Iowa)  69  N. 
W.  1018. 

lb]     rMlcb..;   1896.) 

In  an  action  for  trespass  against  a  high- 
way commissioner,  it  was  not  error,  after  the 
case  was  certified  from  a  justice  to  the  circuit 
court,  to  permit  the  notice  attached  to  the  plea, 
and  alleging  that  the  locus  in  quo  was  a  high- 
way, "and  used  as  such,"  to  be  amended  by  sub- 
stituting tl  e  words,  "and  a  public  highway  by 
dedication  and  use."  —  Alton  v.  Meeuwenberg 
(Mich.)  06  N.  W.  571. 

[c]     (Neb.:   189.-..) 

In  an  action  on  a  note,  allowing  defend- 
ant to  amend  his  answer  so  as  to  deny  the  gen- 
uineness of  his  indorsement  thereof  "is  within 
the  discretion  of  the  court. — Central  City  Bank 
v.  Rice  (Neb.)  63  N.  W.  60. 
44  Neb.  594. 

Id]     (Wis.:    1896.) 

In  an  action  upon  a  fire  policy  contain- 
ing a  provision  that  the  company  will  not  pay 
any  loss  mi  a  dwelling  which  has  remained  un- 
occupied for  seven  days,  the  court,  in  its  discre- 
tion, can  allow  defendant,  at  the  trial,  to  amend 
its  answer,  setting  up  an  affirmative  allegation 
of  nonoccupancy. — Thompson  v.  Caledonia  Fire 
Ins.  Co.  (Wis.)  66  N.  W.  SOI. 
92  Wis.  664. 

§  62.   Changing  defense. 

(Iowa;    1896.) 

Whi  re  plaintiff  claimed  land  by  a  deed 
from  his  father  to  himself,  which  had  been  de- 
livered to  a  third  person  until  his  father's  death, 
and  by  an  oral  agreement  whereby  lie  was  put 
in  possession  of  the  land,  and  defendant  claimed 
part  of  the  land  as  grantee  of  the  other  heirs, 
alleging  that  said  deed  to  plaintiff  was  void  for 
want  of  delivery,  it  was  proper  to  refuse  to  per- 
mit defendart  to  amend  her  pleadings  at  the 
trial  to  allege  thai  the  land  was  the  homestead 
of  plaintiff's  fither  and  his  wife,  and  that  the 
deed  and  parol  agreement  were  void  for  that 
reason,  as  Code,  §  2689,  permits  amendments 
only  when  they  do  not  substantially  change  tie' 
claim  or  defense.— Denzler  v.  Rieckhoff  (Iowa) 
66  N   W.  147. 

§  63.    To  conform  to  proofs, 
[a]      (Minn.;    189(5.) 

Where  plaintiff  raised  no  question,  when 
defendant  rested,  of  the  sufficiency  of  the  evi- 
dence to  establish  an  issue,  but  voluntarily  pro- 
ceeded to  introduce  evidence  on  the  issue, 
which,  together  with  that  introduced  by  de- 
fendant, was  sufficient  to  establish  it.  the  pro- 
priety of  a  subsequent  amendment  allowed  de- 


fendant to  make  the  pleading  conform  to  the 
proof  was  immaterial,  since  the  court  had  a 
right  to  find  the  facts  as  presented  by  plaintiff. 
—Martini  v.  Christenson  (Minn.)  67  N.  W. 
1019. 

lb]      (ST.  D.;    1895.) 

In  an  action  against  a  bank  to  recover  a 
balance  of  the  proceeds  of  a  sale  made  by  it  of 
notes  left  with  it  for  sale  at  a  specified  price 
by  the  owner,  where  it  appeared  that  defendant 
had  always  represented  that  it  sold  the  notes  to 
a  thiru  person,  and  that  plaintiff  had  no  reason 
for  believing  otherwise,  and  defendant's  evi- 
dence showed  that  the  notes  were  sold  to  the 
bank  itself,  it  was  an  abuse  of  discretion  not 
to  permit  the  plaintiff  to  amend  by  inserting  a 
cause  of  action  for  a  conversion  of  the  notes,  or 
by  inserting  allegations  entitling  him  to  recover 
such  of  the  notes  as  were  6till  retained  by  de- 
fendant, and  the  proceeds  of  those  which  had 
been  collected  by  it. — Anderson  v.  First  Nat. 
Bank  (N.  D.)  64  N.  W.  114. 
5  N.  D.  80. 
[c]     (Wis.;    1890.) 

Where,  in  a  complaint  for  services  ren- 
dered to  intestate,  plaintiff  claimed  under  aD 
express  agreement  on  the  part  of  intestate  to 
bequeath  to  him  all  her  property,  as  compen- 
sation, and  the  proof  showed  a  mere  agree- 
ment for  compensation,  it  was  proper  to  ailow, 
after  trial,  an  amendment  to  the  prayer  for  re- 
lief asking  the  recovery  for  the  value  of  his 
services,  in  case  he  was  adjudged  not  entitled 
to  the  whole  estate.— Slater  v.  Cook's  Estate 
(Wis.)  07  N.  W.  15. 
93  Wis.  104. 

§  64.   —   By  appellate  conrt. 

[a]  (Mich.;   1895.) 

Where  plaintiff  alleged  a  contract  by  a 
railway  company  to  furnish  "cars"  whereon 
plaintiff  was  to  load  gravel,  and  proved  a  con- 
tract to  furnish  "flat  cars,"  and  no  objection 
was  made  thereto  until  after  the  introduction 
of  the  proof,  it  having  been  the  trial  court's  duty 
to  permit  an  amendment  of  the  declaration  ti> 
conform  to  the  proof,  the  supreme  conrt  will 
treat  the  declaration  as  amended. — Robinson  v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  61  N.  W. 
1014. 

103  Mich.  607. 

[b]  (Neb.;    189.-.) 

Code  Civ.  l'roc.  §  144,  allowing  pleadings 
to  be  amended,  either  before  or  after  judgment, 
so  as  to  conform  to  the  facts  proven,  does  not 
authorize  such  an  amendment  in  the  appellate 
court,  in  the  absence  of  a  proper  bill  of  excep- 
tions containing  the  evidence  on  the  trial.  — 
Scott  v.  Silencer  (Neb.)  62  N.  W.  312. 
44  Neb.  93. 

§  65.    As  to  parties. 
(Minn.;    189o.) 

A  complaint  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  defend- 
ant's servants  in  the  operation  of  his  railroad 
cannot  be  amended  so  as  to  allege  that  the  in- 
jury occurred  while  defendant  was  operating  a 
railroad  as  receiver,  and  that  such  injury  was 
caused  by  the  negligence  of  his  servants  in  so 
operating  the  same.  —  Erskine  v.  Mcllrath 
(Minn.)  62  N.  W.  1130. 
60  Minn.  485. 

§   66.    Time  of  amendment. 

[a]  (Iowa;    1897.) 

Plaintiff  may  amend  without  leave  of  court 
at  any  time  before  the  answer  is  filed  (Code, 
S  2647),  though  a  motion  to  change  the  venue  has 
been  filed  by  defendant. — Kay  v.  Pruden  (Iowa* 
69  N.  W.  1137. 

[b]  (Mich.;    1896.) 

In  an  action  on  a  note,  refusal  to  per- 
mit an  amendment  during  trial,  setting  up  an 
additional  claim  of  set-off  for  the  reasonable 
value  of  pasturing  a  horse,  is  not  ground  for  re- 
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i     Etawliog*  v.  Fisher  (Mich.)  67  N.  W. 

[cj     (BUnn.i    1895.) 

A  motion,  in  an  action  on  an  Insui 
policy    cot  ■  ■    .    ■  intifl 'a    eli 

i c  and  a  h.ilf  after  issue  waa  i 
tor  leave  to  amend  the  answer  by  Betting  up 
an  alleged  breacb  of  warranty,  in  thai  at   the 
time  the  policy  was  issued  a  feed  mill  was  being 

ted  in  tl levator,  and  the  el 

not    then    in    plaintiff's   actual    possession,    was 
erlj  denied,  when'  it  appi  n  i 

ned  by  the  alii  n,  and 

defendant's  only  excuse  for  the  delay  in  setting 
up   the   allegi  i    breach   was   that,   since  there 
other  policies  on  the  propertj   as  an  ele- 
vator risk,  plaintiff  supposed  ii   was  all  right, 
tnd  discovered  the  (acts  by  accident      Minnen  io 
lis,  St.  P.  &  S.  Ste.  M.  Ry.  Co.  v.  Fireman's  Ins. 
.   (Minn.)  54  N.  \V.  902, 
62  Minn.  315. 

[<l]    (Win. i  1895.) 

It  was  within  the  court's  discretion  to 
refuse  to  allow  the  defendant,  after  plaintiff 
had  rested,  to  amend  his  answer  so  as  to  change 
the  burden  of  proof,  and  secure  the  opening  ami 
j  of  He  ease. — Studebaker  Bros.  Manufg 
Oo.  v.  Langson.  61  N.  W.  773,  89  Wis.  200. 

[el     (Wis.  I    1895.) 

An  amended  pleading  may,  bv  consent  of 
the  parties,  be  filed  after  the  expiration  of  the 
20  days  allowed  by  Rev.  St.  §  2685,  for  such 
amendments.— Whitefoot  v.  Leffingwell  (Wis.) 
63  N.  W.  82. 

90  Wis.  182. 


g  67. 


After  verdict. 


[a]     (Minn.;    1895.) 

Where  the  amendment  of  a  complaint 
after  verdict  was  not  necessary  to  sustain  the 
verdict,  there  was  no  error  in  permitting  the 
amendment. — Nichols  &  Shepard  Co.  v.  Dedrick 
(Minn.)  63  N.  W.  1110. 
01  Minn.  513. 

[Ill     (Minn.;    1897.) 

A  complaint  by  "G.  in  her  own  behalf  and 
as  guardian  of  A."  may  be  amended  after  ver- 
dict so  as  to  read  "G.  in  her  own  behalf,  and 
A.,  by  G.,  his  guardian." — Beckett  v.  North- 
western Masonic  Aid  Ass'n  (Minn.)  69  N.  W. 
923. 

§  68.   After  judgment. 

[a]     (Minn.;    1890.) 

Where  a  cause  of  action  is  stated  in  the 
complaint  as  upon  a  joint  obligation,  and  a 
judgment  for  want  of  answer  has  been  entered 
against  one  of  the  defendants,  the  district  court 
may  allow,  as  against  another  defendant,  an 
amendment  to  the  complaint  whereby  the  cause 
of  action  is  alleged  to  be  upon  a  joint  and  sev- 
eral obligation.  —  Pfefferkorn  v.  Haywood 
•(Minn.)  68  N.  W.  US. 

tb]     (Neb.;   1805.) 

Amendments  to  pleadings  will  not  be  al- 
lowed after  judgment,  where  their  effect  would 
be  to  substantially  change  the  cause  of  action 
or  defense. — First  Nat.  Bank  v.  Myers  (Neb.) 
62  N.  W.  459. 

44  Neb.  306. 

iS  69.    Taxing  costs  against  party  oppos- 
ing motion. 

(Wis.;   1895.) 

In  an  action  in  a  justice's  court,  defend- 
ants set  up  nonjoinder  of  defendants.  On  ap- 
peal to  the  superior  court  by  defendants,  plain- 
tiff, on  his  motion,  was  permitted  to  amend  by 
bringing  in  another  defendant,  and  the  court 
taxed  $10  costs  against  defendants  on  the  mo- 
tion. Held,  that  such  taxation  was  an  abuse 
of  discretion.— Marlett  v.  Doctor  (Wis.)  61  N. 
\V.  1125,  S9  Wis.  347. 


§  70.    Effect. 

I  a  I      (IOWBI     I  Ml".  I 

it  v. .i  plaintiff'*  amend- 

ition,  wh,  r  .i  rer  thereto,  which 

tied,    was   til.  'l    prior   to   bia   it 
amendment,  and  plaii 

petition  as  amended.— Kelly  v.   I  M.  iV 

St.  P.   l:   -  Co    fli  .'..ii  61  N.   W.  057. 
93  Iowa.   i:;i;. 

I  I,  I     (Iovrai    1897.) 

When-  plaintifl  sues  to  set  aside  a  convey- 
ance as  fraudulent,  and  in  an  amendment  to 
his  reply,  Bled  n  ith  the  a  w  bich  i 

that  the  conveyance  was  a  mortgage,  he  avers 
such  fact,  and  alleges  a  willingness  to  pay  the 
amount  thi  ntes  an  abandonment 

of  the  claim  that  the  transaction  was  fraudu- 
lent.—Roane  v.  Hamilton  (Iowa)  70  N.  W.  181. 

§   71.    How  far  original  pleading   super- 
seded, 
[nl      down;     1897.) 

Where  an  amended  and  substituted  peti- 
tion is  filed,  the  issues  embodied  in  it  are  the 
only  ones  tendered  by  plaintiff. — Mowry  v. 
Wareham  (Iowa)  69  N.  W.  1128. 

[bj      (Neb.;    1895. > 

Where  an  amended  pleading  has  been 
filed,  the  original  loses  its  force  as  a  pleading, 
and  the  adverse  party  may  not  read  it  to  the 
jury,  or  comment  upon  it  in  argument,  without 
first  offering  it  in  evidence.  —  Woodworth  v. 
Thompson  (Neb.)  62  N.  W.  450. 
44  Neb.  311. 

§  72.    Withdrawal  of  amendment. 

Clovrai   is9(>.) 

The  withdrawal  of  plaintiff's  amendment 
to  his  answer  does  not  preclude  him  from  giv- 
ing evidence  in  support  Of  a  counterclaim  set 
up  in  bis  first  answer  to  a  petition  in  interven- 
tion.—Kassing  v.  Walter  (Iowa)  65  N.  W.  832. 

§  73.    Supplemental  complaint. 

[al     (N.  D.;    189«.) 

The  fact  that  judgment  has  been  rendered 
on  notes  in  another  state  pending  an  action  on 
them  in  North  Dakota  cannot  be  presented  by 
supplemental  complaint,  since  the  judgment,  if 
pleaded,  would  bar  a  further  prosecution  of  the 
action. — Swedish-American  Nat.  Bank  v.  Dick- 
inson Co.  (N.  D.)  69  N.  W.  455. 

[b]     (S.  D.;    1895.) 

An  order  denying  a  motion  to  file  a  sup- 
plemental complaint  will  not  be  reviewed  on  a 
record  showing  neither  prejudice  to  the  moving 
party  nor  abuse  of  discretion. — Schouweiler  v. 
Hough  (S.  D.)  63  N.  W.  776. 


X.    BILL    OF    PARTICULARS. 

As  part  of  complaint,  see  ante,  §  5. 

Remedy  by  bill  instead  of  motion,  see  ante,  § 

53. 
Setting  out  documents,  see  ante,  §  6. 
Waiver  of  objections  to  bill,  see  post,  §  97. 

§  74.   Who  entitled  to  bill. 

(Minn.;   1S97.) 

In  an  action  for  money  paid  to  defendant 
for  plaintiff's  use  defendant  is  not  entitled  under 
Gen.  St.  1894,  5  5246,  to  a  bill  of  particulars,  as 
a  matter  of  right.— In  re  Citizens'  Bunk  (Minn.) 
69  N.  W.  1108;  Jones  v.  Northern  Trust  Co., 
Id. 

§  75.    Sufficiency. 

[a]     (Mich.;   1895.) 

A  bill  of  particulars  describing  generally 
the  character  of  plaintiff's  claim  is  sufficient  to 
admit  testimony  of  the  contents  thereof,  unless 
defendant  calls  for  a  more  specific  bill. — Tanner 
v.  Page  (Mich.)  63  N.  W.  993. 
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[1,1     (Mich.:    IS97.) 

A  bill  of  particulars  claiming  "damage  done 
to  lots"  in  lowering  same  below  grade,  and 
leaving  surface  of  same  uneven,  is  sufficient  to 
admit  proof  of  damage  to  lots  in  two  different 
parts  of  the  city  under  separate  contracts  for 
the  sale  of  gravel  therefrom,  and  to  permit  a 
recovery  for  breach  of  a  contract  to  level  the 
lots  to  grade,  and  for  the  cost  of  filling  the  lots 
to  grade.— Grady  v.  Sullivan  (Mich.)  70  N.  W. 
1040. 


XI.    PLEADING     AND      PROOF— VARI- 
ANCE. 

See,  also,  "Assumpsit,"  §  6:  "Libel  and  Slan- 
der," §  25;  "Malicious  Prosecution,"  §  13; 
"Replevin,"  §§  13,  14;  "Set-Off  and  Counter- 
claim," §  13. 

Amending  pleading  to  conform  to  proof,  see 
ante,  §§  63,  64. 

Waiver  of  variance,  see  post,  §  98. 

As  to  damages,  see  "Damages,"  §  39. 

negligence,  see  "Negligence,"  §  36. 

payment,  see  "Payment."  §  5. 

usury,  see  "Usury,"  §  23. 

Ground  for  reversal,  see  "Appeal,"  §  285. 
In  actions  against  sureties,  see  "Principal  and 
Surety,"  §  22. 

for  commissions,  see  "Factors  and  Bro- 
kers," §§  19-21. 

for   injuries   to   servant,  see  "Master   and 

Servant,"  §  47. 
■  for  price  of  goods,  see  "Sale,"  §  65. 

on  bills  and  notes,  see  "Negotiable  Instru- 
ments," §  81. 

on  contracts,  see  "Contracts,"  §§  67-69. 

on  policies,  see  "Insurance,"   §  118.  _ 

under  civil  damage  laws,  see  "Intoxicating 

Liquors,"  §  58. 

In  election  contest,  see  "Elections  and  Voters," 

§29. 
To  sustain  judgment,  see  "Judgment."  §  25. 
Variance  between   affidavit  and   declaration   in 

attachment,  see  "Attachment,"  §  39. 

§  76.   Issues  raised. 

ilnwat    1896.) 

A  petition  in  replevin  alleged  that  the  prop- 
erty was  claimed  by  defendant  under  a  mort- 
gage from  a  third  person,  and  that  defendant 
did  not  own  the  property;  but  there  was  no  al- 
legation as  to  value,  or  that  plaintiff  had  de- 
manded or  was  entitled  to  possession,  and  no  at- 
tack was  made  therein  on  the  validity  of  de- 
fendant's mortgage.  Held,  that  the  claim  that 
defendant  took  the  mortgage  with  actual  notice 
of  plaintiff's  rights,  and  that  the  description  of 
the  property  was  inserted  after  the  mortgage 
was  executed,  was  not  in  issue.  —  Creamery 
Package  Manuf'g  Co.  v.  Union  Bank  of  Wil- 
ton (Iowa)  G9  N.  W.  076. 

§  77.  Necessity  of  denial  or  of  verifying 
denial — Right  to  deny  execution 
or  validity  of  instrument. 

[n]     (Iowa;   1S9.-..) 

The  introduction  by  the  indorsee  thereof 
of  a  note  purporting  to  have  been  executed  by 
defendant's  intestate,  together  with  prima  facie 
proof  of  the  genuineness  of  the  signature,  raises 
the  legal  presumption  that  the  note  is  unpaid, 
and  entitles  plaintiff  to  recover  the  amount 
thereof,  in  the  absence  of  rebutting  evidence, 
under  Code,  §  2410.  providing  that  all  claims 
against  an  estate  not  expressly  admitted  in 
writing  shall  be  considered  as  denied  without 
any  pleading,  and  section  2730,  providing  that 
the  signature  to  a  written  instrument  upon 
which  an  action  is  based  shall  be  deemed  admit- 
ted unless  the  genuineness  is  denied  under  oath. 
— Schulte  v.  Coulthurst  (Iowa)  02  N.  W.  770. 
[b]     down;   1895.) 

In   an   action  on  a   written   contract,   a 
copy  of  which  was  attached  to  the  petition,  and 


the  signature  is  not  disputed  under  oath,  as  iv 
quired  by  Code,  §  2730,  it  was  error  to  require 
the  plaintiff  to  prove  the  genuineness  of  the  sig- 
nature.— Thompson  v.  Lenth  (Iowa)  02  N.  \Y. 
842. 

[cj     (Iowa;    1895.) 

Code,  §  2730,  providing  that  the  genuine- 
ness of  the  signature  to  any  written  instrument 
made  a  part  of  z  pleading  shall  be  presumed, 
unless  denied  by  the  other  party  under  oath, 
has  no  application  to  an  issue  as  to  whether  an 
instrument  made  a  part  of  the  answer  was,  in 
fact,  a  limitation  of  the  powers  of  defendant's 
agent. — Sawin  v.  Union  Bldg.  &  Sav.  Ass'n  of 
Des  Moines  (Iowa)  64  N.  W.  401. 

[d]  (Minn.;    1S95.) 

In  an  action  on  a  note  purporting  to  be 
signed  by  defendant,  a  special  denial  that  de- 
fendant signed  the  note,  verified  on  informa- 
tion and  belief,  is  not  a  denial  under  oath,  with- 
in Gen.  St.  1894,  §  5751,  requiring  plaintiff,  in 
such  case,  to  show  execution  in  the  first  in- 
stance.— McCormick  Harvesting  Mach.  Co.  v. 
Doucette  (Minn.)  63  N.  W.  95. 
01   Minn.  40. 

[e]  (Minn.;    1S95.) 

Gen.  St.  1894,  §  5751.  providing  _  that 
every  written  instrument  purporting  to  be  signed 
by  any  person  shall  be  proof  that  it  was  so  sign- 
ed until  such  person  denies  the  signature  under 
oath,  applies  to  instruments  purporting  to  he  ex- 
ecuted by  a  corporation. — First  Nat.  Bank  v. 
Compo-Board  Manuf'g  Co.  (Minn.)  63  N.  W. 
731. 

61  Minn.  274. 

[f]  (Minn.;    1S97.) 

Gen.  St.  1S94.  §  5751,  provides  that  every 
written  instrument  purporting  to  have  been 
signed  or  executed  by  any  person  shall  be  proof 
that  it  was  so  signed  or  executed  until  the  pur- 
ported signer  shall  deny  the  signature  or  execu- 
tion of  the  same  by  his  oath  or  affidavit.  Held, 
that  a  special  denial  in  the  answer  that  the  de- 
fendant signed  the  note  sued  upon,  which  an- 
swer was  verified  upon  information  and  belief 
by  the  defendant's  attorney,  is  not  such  a  denial 
under  oath  of  the  signature  or  execution  of  the 
instrument  as  is  contemplated  by  the  statute,  so 
as  to  put  the  plaintiff  to  the  proof  of  the  ex- 
ecution of  such  instrument. — Moore  v.  Holmes 
(Minn.)  70  N.  W.  872. 

§  78.    Pleading       express      contract — Re- 
covery on  quantum  meruit. 

(Neb.:   1895.) 

Under  a  petition  alleging  a  special  con- 
tract and  performance  by  plaintiff  there  could 
be  no  recovery  on  a  quantum  meruit  for  part 
performance.— Mayer  v.  Ver  Bryck  (Neb.)  64 
N.  W.  691,  46  Neb.  221. 

§  79.   Evidence  admissible. 

[a]  (Iowa;    189G.) 

In  replevin  by  a  father  to  recover  proper- 
ty attached  in  an  action  by  his  daughter-in- 
law  against  her  husband  for  support,  all  the 
issues  raised  being  on  the  question  of  plain- 
tiff's ownership,  it  was  reversible  error  to  ad- 
mit in  evidence  for  defendant  the  petition  in 
her  action  for  support,  alleging  neglect  and  ill 
treatment  by  her  husband,  her  poverty,  and 
her  husband's  failure  to  sunport  her. — Alborn  v. 
Alborn  (Iowa)  69  N.  W.  67S. 

[b]  (Iowa;    1897.) 

Under  an  allegation  that  plaintiff  had  full 
knowledge  of  a  certain  contract,  and  was  tl 
by  estopped  to  assert  a  claim  in  opposition 
thereto,  defendant  may  prove  either  direct  no- 
tice to  plaintiff  or  facts  from  which  knowledge 
may  be  inferred. — De  Lay  v.  Carney  Bros. 
(Iowa)  69  N.  W.  1053. 
lc]     (Iowa;   1S97.) 

After  pleading  that  a  note  was  void,  one 
cannot  seek  to  exclude  evidence  of  an  oral  agree- 
ment on  the  ground  that  it  contradicted  the 
note.— Murdy  v.   Skyles  (Iowa)  70  N.   W.  714. 
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IdJ     (Mich.;    1804.) 

In  an  action  (.•  recover  u  balance  dm   for 

slabs,  edgings,  etc.,  trim I   from  1hih1.it  cut 

at  plaintiff's  mill,  it  appi  by  the  con- 

plaintiff    was    i"   deliver   them,    pr 
piled,  on  icow  a 

and  ill    i  lant  was  to  pay  a  specified  price 

per  coi  a1  they  were  t..  be  piled  in  con- 

a  for  measurement,  and  there  measured. 
'I'h.'  contract  did  nol  Bpccify  the  length  ol 

i.il.     Defendant  filed  :i  full  b 

recoupment  for  failure  of  plaintiff  to 
perform   hi  t,   in    which    no  claim 

made  for  material  in  excess  of  foi 

reason  other  than  that  it  could  not,  for 
i  nil  i  n  correct  ly  piled,  and  could  not  be 

unloaded    without    loss    of    time,    because    the 

I  and  chains  broke,  bul   j 
evidence  that  such  carriers  choked  and 
broke.     //././,   that  it   was  proper  to  reft 
permit  plaintiff  to  testify  on  cross-examination 
how  much  of  the  entire  quantity  of  slabs    edg 
iims,    etc.,    was    four   feet    Ion;;.    -Taylor   V.    Bul 
ters  &   Peters  Salt  &  Lumber  Co.   (Mich.)  01 
N.  W.  5. 

103  Mich.  1. 

[e]  (Mich.:    1896.) 

In  an  action  fo,  injuries  to  certain  parts 
of  the  body,  evidence  of  pain  in  other  parts  of 
the  body  by  reason  of  such  injuries  is  admis- 
sible in  evidence. — Will  v.  Village  of  Mendon 
(Mich.)  66  N.  W.  58. 

[f]  (JHnn.i    1895.) 

I'n.ler  a  complaint  charging  defendant 
with  dealing  in  "second-hand  furniture,  carpi  i  ^. 
Stoves,  anil  divers  other  articles  and  things," 
without  a  license,  evidence  is  admissible  that  de- 
fendant dealt  in  second-hand  tools.  Cantv,  J., 
dissenting.  —  State  v.  Segel  (Minn.)  62  N.  W. 
1134. 

60  Minn.  507. 

[g]  (Minn.;    1S95.) 

The  fact  that  the  agreement  sued  on 
was  made  by  plaintiff  in  order  to  defraud  his 
creditors  must  be  pleaded,  in  order  to  constitute 
a  defense. — Anderson  v.  Rockwood  (Minn.)  63 
N.  W.  1(12.3. 

02  Minn.  1. 

[b]     (Mlnn.s    1S90.) 

In  an  action  on  a  written  lease,  evidence 
that  after  its  execution  it  was  altered  by  add- 
ing the  name  of  a  second  witness  and  a  certifi- 
cate of  acknowledgment,  is  inadmissible  under 
a  mere  denial  of  the  execution  of  the  instru- 
ment.—Roberts  v.  Nelson  (Minn.)  68  N.  W.  14. 
[1]     (Neb.:    1895.) 

In  a  suit  on  a  note  by  a  pledgee  thereof, 
evidence  that  the  pledgee  had  taken  other  se- 
curity, and  agreed  to  release  the  note,  is  inad- 
missible under  an  answer  pleading  payment  of 
the  debt  for  which  the  note  was  pledged.— First 
Xat.  Bank  v.  Chilson  (Neb.)  63  N.  W.  302. 
45  Neb.  257. 

IJ1    (Wis.:  1S97.) 

In  an  action  by  an  attorney  on  an  oral 
contract  for  services  rendered  a  third  person, 
plaintiff  alleged  and  contended  that  defendant 
alone  retained  him.  Defendant,  denied  any  con- 
tract, and  claimed  that  the  most  that  plaintiff's 
evidence  showed  was  a  joint  retainer  by  de- 
fendant and  one  B.  Held,  that  it  was  error  to 
admit  in  evidence  a  statement  of  B..  made  in 
defendant's  absence,  that  he  and  defendant 
had  employed  plaintiff.— James  v.  Carsuu  (Wis.) 
69  N.  W.  1004. 

§  80.   As  to  notice. 

(Iowa:    1S95.) 

Where  recovery  is  sought  on  the  ground 
that  the  recording  of  a  chattel  mortgage  gave 
constructive  notice  to  third  persons,  and  no  ac- 
tual notice  is  alleged,  proof  of  the  latter  is  inad- 
missible.—King  v.  Howell  (Iowa)  02  N.  \V.  73S. 


{  81.   As  to  contracts. 

in.  I..:    imi.-.i 

U  hi  re,    in  an  in   •■!!    a    • 

!.-.,   ili.'   pi 
'lie  co  .n  writing,  there  i     no  pn    uuiu- 

tion  thai  ii 

ranty  p.   \.   \\     i '. •  l . 

80  Neb.  264  (1800)    ifflrraed.— Watson  v.  B 
01  X.  \V.  625,   1.;  Ni 

§   82.    Matter    admissible    under    general 
denial, 
la)     (Mich. i    is:,.-,.) 

bar  of  an  action  for  conversion  by  an 
a  to  sue  in  assumpsit  can  be  shown 
i  nomas  v.  Watt  (Mi.  b 
X.  W.  345. 

I'M   Mich.  201. 
(b)     (Neb.;    1800.) 

Evidence  that  the  contract  sued  on  was 
rescinded  is  not  admi  ler  a  general  de- 

nial.— Heme  Fire  Ins.  Co.  v.  Berg  (Neb.)  65  X. 
W.  780,    ii i  Neb. 
IcJ     (Neb.t   1890.) 

Under  a  general  denial,  a  defense  in  the 
nature  of  a  confession  and  avoidance  cannot 
be  proved.— Keens  v.  Robertson  (Neb.)  65  N.  W. 
897;  40  Neb.  837. 

[d]  (Neb.;    1890.) 

In  an  action  against  a  bank  for  money 
deposited  by  plaintiffs  agent  to  his  own  ac- 
count, evidence  that  the  bank  paid  out  the  mon- 
ey in  good  faith  on  checks  subsequently  drawn 
against  it  by  the  igent  is  not  admissible 
a  general  denial.— Cady  v.  South  Omaha  Xat. 
Bank,  05  X.  W.  900,  40  Xeb.   , 

[e]  (Neb.:   lS9(i.) 

In  an  action  by  a  stockholder  against 
the  corporation  to  rescind  a  subscript  ion,  the 
facts  constituting  a  waiver  of  the  cause  of  ac- 
tion are  admissible  under  the  general  denial.— 
American  Building  &  Loan  Ass'n  v.  Rainbolt 
(Neb.)  67  N.  W.  493. 
48  Neb.  434. 


[fl     (Neb.;    1890.) 

Evid 


idence  tending  to  impeach  an  award  ac- 
tually made  and  published  in  accordance  with 
the  agreement  of  submission  is  inadmissible  un- 
der a  general  denial. — Connecticut  Fire  Ins.  Co. 
v.  O'Fallon  (Neb.)  69  N.  W.  118. 

See,  also,  "Replevin,"  §  14. 

§  83.   Variance. 

[a]  (Iowa;   1S94.) 

A  petition  alleged  in  one  count  injury  to 
plaintiff's  wagon,  and  in  another  count  injuries 
to  his  person,  by  a  collision  with  defendant's 
train  at  a  highway  crossing,  and  also  alleged 
three  separate  grounds  of  negligence,  lldil, 
that  it  was  error  to  charge  that  a  general  de- 
nial put  in  issue  all  the  allegations  of  the  peti- 
tion except  defendant's  corporate  character, 
and  plaintiff  must  establish  all -the  other  alle- 
gations so  made.  etc. — Winey  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  218. 
92  Iowa,  622. 

[b]  (Iowa;    1S95.) 

"Where  plaintiffs  alleged  a  special  con- 
tract price  for  the  services  rendered,  but  proved 
the  value  thereof,  under  a  promise  to  pay  their 
claim,  without  specifying  its  amount,  the  vari- 
ance is  fatal. — Walker  v.  Irwin  (Iowa)  02  N.  W. 
785. 

[c]  down:    1S9G.) 

In  an  action  on  notes  given  for  goods  sold 
defendants  alleged  that  the  notes  were  invalid, 
because  the  consideration  was,  in  whole  or  in 
part,  intoxicating  liquors  sold  by  plaintiff  in  vio- 
lation of  law.  The  evidence  failed  to  show  any 
such  sales  by  plaintiff,  but  showed  such  sale's 
by  W.  to  defendants,  and  an  assignment  of  ac- 
counts of  such  sales  by  W.  to  plaintiff.  Held, 
that  there  was  a  lata!  variance. — Hurlbut  v. 
Bagley  (Iowa)  OS  N.  W.  uHo. 
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(§  87)     1530 


[tl]    (Mich.;   1S95.) 

In  an  action  on  account  of  an  unprotect- 
ed approach  to  a  bridge,  where  the  declaration 
alleged  that  plaintiff's  horse  hacked  off  12 

Of  the  east  end  of  the  bridge,  and  the  proof 
showed  that  it  backed  off  about  S  feet  east  of 
the  bridge,  the  variance  was  not  fatal.— Ross  v. 
Ionia  Tp.  (Mich.)  62  N.  W.  401. 
104  Mich.  320. 

[e]  (Midi.:   IS95.) 

A  determination  by  the  trial  judge  that 
the  declaration  in  an  action  on  a  justice's  judg- 
ment did  not  vary  from  the  proof  as  to  its  date, 
as  evidenced  by  the  fact  that  the  case  evidently 
proceeded  upon  the  theory  that  the  date  was  cor- 
rectly pleaded,  will  be  treated  on  appeal  as 
equivalent  to  an  amendment,  if  it  were  neces- 
sary to  obviate  the  objection  of  a  variance.  — 
Waldron  v.  Palmer  (Mich.)  G2  N.  W.  731. 

104  Mich.  556. 

[f]  (Mich.:   IS95.) 

In  an  action  for  fraud  in  the  sale  of  cor- 
porate stock,  where  the  declaration  avers  that 
the  stock  belonged  to  defendant,  while  the  evi- 
dence shows  that  it  belonged  to  the  company,  the 
variance  is  fatal.— Hubbard  v.  Long  (Mich.)  63 
N.  W.  644. 

105  Mich.  442. 

[g]  (Mich.:    1895.) 

In  an  action  for  maliciously  suing  out  a 
writ  of  attachment,  an  allegation  in  the  declara- 
tion that  defendant  caused  the  affidavit  to  he 
filed  and  the  writ  of  attachment  to  be  issued  will 
preclude  plaintiff  from  asserting  that  the  affida- 
vit was  not  made  and  filed  before  the  writ  was 
issued.— Wiesinger  v.  First  Nat.  Bank  (Mich.) 
64  N.  W.  59. 

[li]     (Mich.;    1895.) 

In  an  action  on  a  note,  a  defense  set- 
ting up  an  agreement  for  the  delivery  of  the 
note  to  defendant  by  the  payee  and  plaintiff's 
indorser  i«  not  sustained  by  proof  of  such  an 
agreement  on  the  part  of  plaintiff's  indorser 
alone.— Hudson  v.  Emmons  (Mich.)  65  N.  W. 
542. 

[i]     (Mich.:    1S96.) 

In  au  action  by  A.  B.  against  a  village  to 
recover  personal  taxes  paid  by  plaintiff  under 
protest,  it  appeared  that  plaintiff  carried  on  a 
mercantile  business  under  the  name  of  "Mrs.  S. 
P.  B.";  that  the  assessment  was  in  the  latter 
name,  and  that  the  protest  was  signed  "Mrs.  S. 
P.  B."  Held,  that  the  variance  in  the  names 
would  not  prevent  recovery  by  plaintiff  without 
amendment  of  the  declaration,  defendant  not  be- 
ing misled. — Barnhard  v.  Village  of  White  Cloud 
(Mich.)  66  N.  W.  387. 

[j]     (Mich.:   1S96.) 

Where  the  declaration  alleges  an  agree- 
ment for  a  commission  on  "sale"  of  real  estate, 
proof  of  an  exchange  of  the  property  is  not  a 
fatal  variance,  if  defendant  w-s  not  misled. — 
Whitaker  v.  Engle  (Mich.)  69  V  W.  493. 

[k]     (S.  D.;    1S96.) 

The  complaint  alleged  that  the  damage  to 
plaintiff's  building  was  caused  by  the  negligent 
excavation  by  defendants  of  land  "adjacent"  to 
plaintiff's  land  Held,  that  recovery  could  not 
be  had  from  the  defendant  contractor,  on  the 
theory  that  the  fall  of  plaintiff's  wall  was  caus- 
ed by  his  negligence  in  excavating  "beneath" 
plaintiff's  wall,  to  lower  plaintiff's  foundation, 
under  a  contract  with  plaintiff.  —  Novotny  v. 
Danforth  (S.  D.)  68  N    W.  749. 

§  84.   Action    for    personal    injuries. 

(Mich.:    1895.) 

Plaintiff  alleged  that  as  he  was  making  a 
coupling  he  stepped  between  the  cars,  and  was 
injured  by  reason  of  defendant's  neglect  to  bal- 
last the  track.  On  the  trial  he  testified  thai  he 
was  standing  with  his  arm  against  the  stationary 
car,  where  it  was  caught  by  the  moving  ear.  be- 
tween the  deadwoods.     Held  a  variance. — Muel- 


ler v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  C3 
N.  W.  416. 

105  Mich.  487. 

§  85.    Effect  of  demanding  excessive  re- 
lief. 

(S.  D.;    1895.) 

A  demand  for  excessive  relief  does  not 
defeat  a  recovery  of  that  to  which  a  parry  is. 
under  the  pleadings  and  proof,  found  to  be  enti- 
tled. — I.aird-Xorton  Co.  v.  Herker  (S.  D.)  62 
N.  W.  104. 

6  S.  D.  509. 


XII.    WAIVER    OF    OBJECTIONS    AND 

AIDER  BY  VERDICT  AND 

JUDGMENT. 

See,  also,  "Equity,"  §  53. 

Defective  complaint  cured  by  other  pleading,  see 
ante,  §  15. 

§  86.   In  general. 

[a]     (Iowa:   1S95.) 

The  objection  that  questions  involved  in 
a  demurrer  which  has  been  overruled  cannot 
he  afterwards  raised  by  answer  is  waived  if  not 
taken  in  the  court  below. — Tyler  v.  Coulthard 
(Iowa)  64  N.  W.  681. 
[u]     (Iowa:    1896.) 

The  objection  that  a  pleading  was  not 
signed  by  plaintiff  or  his  attorney  cannot  be 
ur™ecl  for  the  first  time  on  appeal. — Moore  v. 
Graves  (Iowa)  65  N.  W.  1008. 

[c]     (Neh.:   1895.) 

Defects  in  a  pleading  may  be  waived  by 
a  failure  to  object  to  them  in  the  lower  court. — 
O'Donohoe  v.  Polk  (Neb.)  63  N.  W.  829. 
45  Neb.  510. 

§  87.    Objections  to  complaint. 

[a]  (Iowa;   1S94.) 

When  a  complaint  joins  both  an  equi- 
table and  a  law  cause  of  action  in  the  same 
paragraph  it  is  not  error,  after  issue  is  joined, 
without  objection  being  made  to  the  complaint, 
to  refuse  to  send  the  whole  cause  to  the  law 
calendar  to  be  tried  before  a  jury. — First  Nat. 
Bank  v.  Rowley  (Iowa)  61  N.  W.  195. 
92  Iowa,  530. 

[b]  (IoTra;    1896.) 

In  an  action  to  recover  land  sold  for  tax- 
es, that  the  petition  does  not  allege  that  plaintiff 
has  paid  all  the  taxes  due  on  the  land,  as  re- 
quired by  Code,  §  897.  cannot  be  raised  for  the 
first  time  on  appeal. — Shelley  v.  Smith  (Iowa)  66 
N.  W.  172. 

[c]  (Mich.;    1895.) 

In  an  action  for  damages  caused  by  de- 
fendant's runaway  horses,  one  count  of  the  dec- 
laration alleged  that  the  "defendant  careless- 
ly and  negligently  allowed  a  team  of  his  horses 
to  be  insecurely  fastened,"  and  another  that  the 
horses  were  "left  unguarded  and  improperly 
fastened."  Held,  that  an  objection  that  no  re- 
covery could  be  had  for  negligence  in  leaving 
them  "unhitched"  cannot  be  sustained  on  ap- 
peal, as  leave  to  amend  the  complaint  would 
have  been  granted  if  the  objection  had  In  en 
raised  below. — Doyle  v.  Detroit  Omnibus  Line 
Co.  (Mich.)  62  X.  W.  1031. 
105  Mich.  195. 

[d]  (Mich.;    1896.) 

An  objection  10  the  sufficiency  of  the  dec- 
laration cannot  be  raised  for  the  first  tine-  en  ap- 
peal—Tyler v.  Nelson  (Mich.)  66  X.  W.  671. 

[e]  (Minn.;    1S95.) 

Where  the  objection  that  the  complaint 
does  not  state  a  cause  of  action  is  raised  for 
the  first  time  on  appeal  from  a  judgment  by  de- 
fault, the  judgment  will  be  sustained  if  suffi- 
cient facts  to  support  it  can  be  inferred  by  any 
reasonable    intendment    from    the    complaint. — 


i     (§  «7) 
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•ii  Trust   Co.  v.  Markell  (Minn.)  83  N 
W.  ', 

i.l    Minn.  271. 

[f|      (Minn.;     IVi.Vl 

an  objection  first  made  at  the 
trial,  an  on  in  a  complaint  in  an 

on  a  co  d  that 

n  as  a  BUfl 

ily  and 
ling  to  the  |  in  the 

timatea  and 
1    :    ■  .    (Minn.)  64   X.   W.   11  W. 

til'  Minn.  436. 
(erj     (Neb.i    1895.1 

A  petition  alleging  an  indebtedness  from 
lant   i"  plaintiff;  that  it  has  been  ft 
torn  of  i  ;  notes  as  security  for 

such   indebtedness;  and   that   at   'tain   time 

there  wen'  in  plaintiff's  hands,  in  pledge  as  col- 
lateral security,  certain  notes,  is.  after  answer. 
a  sufficii  iii  a  <  erment  of  the  pledge  of  such  notes. 
— Sharmer  v.  Johnson,  61  N.  W.  727,  43  Neb. 
509. 
I  hi     (Neb.i   1805.) 

Where  the  objection  that  a  pleadin 
not  state  suffii  ii'iit  facts  to  constitute  a  cause 
of  action  or  defense  was  not  raised  in  the  trial 
court,  nor  in  the  petition  in  error,  it  will  not 
he  reviewed.— Pearce  v.  McKay  (Neb.)  03  N. 
W.  851. 

45  Neb.  296. 
[1]     (Neb.;    1896.) 

Objection  to  the  sufficiency  of  a  complaint 
may  be  made  for  the  first  time  in  the  supreme 
court.— Sage  v.  City  of  Plattsmouth,  67  N.  W. 
jr.r,,  48  Neb.  558. 
[j]     (S.  D.:    1895.) 

Where  an  objection  to  the  sufficiency  of 
the  complaint  is  taken  at  the  trial  after  an  is- 
sue of  fact  lias  been  raised  by  the  answer,  great- 
er latitude  of  presumption  may  be  indulged  in 
to  sustain  the  complaint  than  when  the  objec- 
tion is  taken  by  demurrer  interposed  at  the  prop- 
er time.— Anderson  v.  Alseth  (S.  D.)  02  N.  W. 
435 

6  S.  D.  506. 

[Ul     (S.  D.;    1S9G.) 

Though  a  complaint  contain  redundant 
matter  and  allegations  relating  to  more  than 
one  cause  of  action,  where  no  attack  was  made 
on  it  in  the  court  below,  the  appellate  court 
will  sustain  the  pleading  if  sufficient  facts  can 
be  found  to  constitute  any  cause  of  action. — 
Bright  v.  Ecker  (S.  D.)  68  N.  W.  326. 

[1]      fWiS.j    1S!I7.) 

Objection  to  complaint  for  misjoinder  of 
causes  of  action  or  of  parties  defendant  can  be 
taken  only  by  demurrer  to  complaint  on  that 
ground. — John  R.  Davis  Lumbar  Co.  v.  Home 
Ins.  Co.- of  New  York  (Wis.)  70  N.  W.  59. 

§  88.    Waiver     of     demurrer     or     ruling 
thereon. 

taj     (Iowa;    189G.) 

Error  in  sustaining  a  demurrer  to  one  di- 
vision of  an  answer  is  not  ground  for  complaint. 
where  defendant  amends  the  pleading  after  the 
ruling,  and  no  attack,  by  demurrer  or  otherwise. 
is  made  on  the  division  as  amended. — Goodwin 
v.  Provident  Sav.  Life  Assur.  Soc.  (Iowa)  66  N. 
W.  157. 

[b]  (Iowa;    1S96.) 

A  stipulation,  made  after  the  submission  of 
the  evidence,  providing  that  the  demurrers  to  the 
answer  should  he  decided  with  the  main  case,  and, 
if  the  court  should  hold  that  such  demurrers 
ought  to  be  overruled,  "then  the  reply  now  on 
file  shall  be  deemed  *  *  *  as  tiled,"  and  a 
final  decree  rendered,  waives  any  error  involved 
in  overruling  the  demurrers.  —  District  Tp.  of 
Viola  v.  Biekelhaupt  (Iowa)  68  N.  W.  914. 

[c]  (Iowa;    1896.) 

Error,  if  any,  in  sustaining  a  demurrer  to 
a  substituted  answer,  is  waived  where  an 
amendment  to  such   answer  is  filed,   and   issue 


\\    55 1. 

9   89.   By  pleading  over. 

InJ    I  Iowa  i    i  >-!>.-,.  i 

involved  in  the  ruling  on  a  demur 
rer  to  er  is  waived  by  •  quem 

filing  of  a  reply.— Wyland  v.  <;riflith  (Iowa)  64 
N.  W 

|i, I     (Iowa:    1890.) 

De  ei  lant,   by  pleading  over,  wah 
in  sustaining  a  demurrer  to  ins  plea •: 
rett  v.  Northwestern  Mat.  Life  Ins.  Co.  (i 
68  N.  w  .  006. 

|i]     (Iorra;    l*!>7.) 

Act  ■  en.    a  - 1  m    e.   06,    proi 

thai  at  over  after  a  demurrer  i- 

ruieii  does  not  male  the  ruling  on  the  demurrer 

an    adjudication   of    in,  by   the 

demurrer,    does    not    i  te   ruling   a 

waiver  by  answeri  ig  over  after  demurrer  is  bu 
tnined.— Krause  v.  Lloyd  lb  \V.    L062 

Id  I     (Neb.)    1897.) 

That  the  party   answers  over  after  his   g 
eral  demurrer  to  a  petition  is  overruled  is  i 
waiver  of  the  defect  that  the  petition   fails   to 
state  a  cause  of  action. — Hopewell  v.   McGrew 
70  X.  \V.  397. 

§  90.    Rights  of  party  refusing;  to  plead 
over. 

OUeli.:    insm;.) 

Where  a  party  stands  on  a  demurrer, 
and  interposes  no  further  defense,  he  thereby 
waives  the  right  to  a  trial  on  the  merits. — 
Boyer  v.  Sowles  (Mich.)  07  N.  W.  Z/M. 

§   91.    Waiver  of  ruling  on  motion. 

la]     (Iowa;    1895.) 

A   defendant   who   answers   a   complain: 
after  his  motion  to  make  it  more  specific  has 
been  overruled   waives   the  objection. — Wattels 
v.    Mine'ioii   (Iowa  I   61   N.   W.  015. 
93  Iowa,  517. 

lb)     (Iowa;    1895.) 

Erroi  involved  in  a  ruling  on  a  motion 
to  strike  matters  from  an  answer  is  waived  by 
the  subsequent  filing  of  a  demurrer  to  such  an- 
swer.—Wyland  v.  Griffith  (Iowa)  64  N.  W.  673. 

[C]     (Iowa;    189(i.) 

Where  a  defendant,  after  the  overrul 
ing  of  a  motion  for  a  more  specific  statement  of 
certain  matters,  sets  out  such  matters  in  an 
answer,  and  a  hearing  is  had  thereon,  the  right 
to  object  on  appeal  to  the  ruling  on  the  motion 
is  waived.— Manatt  v.  Shaver  (Iowa)  67  N.  W. 
264. 

[d]  (Iowa;    1897.) 

A  ruling  denying  a  motion  to  require  a 
plaintiff  to  make  his  petition  more  specific  can- 
not be  reviewed  where  defendant  took  no  ex- 
ception,  and  answered  over. — Kelly  v.  Incor- 
porated Town  of  West  Bend  (Iowa)  70  N.  W. 
726. 

[e]  (Neb.;   1897.) 

"t,  by  pleading  to  the  merits  of  an 
amended  petition,  after  his  motion  to  strike  it 
from  the  files  as  introducing  a  new  cause  of 
action  has  been  overruled,  waives  that  objection. 
— Grotte  v.  Nagle  (Neb.)  69  N.  W.  973. 

§  92.   Effect    of     electing    to     plead 

over. 
(Iowa;   1895.) 

I  iider  Code,  §  203 4i  providing  that,  when 
a  motion  to  strike  out  for  misjoinder  of  causes 
of  action  is  sustained,  the  court  may  permit 
plaintiff,  on  motion,  to  file  separate  petitions. 
each  including  the  causes  of  action  stricken  out, 
which  shall  be  docketed  and  proceeded  in  with- 
out further  service,  plaintiff,  after  electing  to 
tile  separate  petitions,  though  he  does  not  do  so, 
cannot  appeal  from  the  order  granting  the  mo- 
tion to  strike. — Weaver  v.  Stacy  (Iowa)  62  N. 
W.  22. 

93  Iowa,  083. 
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§  93.    Objections  to  answer  or  picas. 

[a]  (Iowa;   1891.) 

If  matter  pleaded  as  a  defense  is  not 
attacked  by  motion  cr  by  demurrer,  and  there  is 

iony  to  sustain  it,  it  will  defeat    I 
lion,  though  it  may  not  amoimi    to  a  legi 
louse.— First  Nat.  Bank  v.  Zeims  (Iowa)  01   N. 
W.  483. 

93  Iowa.  140. 

[b]  (Iowa:    1896.) 

Where  defendants  do  not  specially  plead  a 
certain  defense,  but  the  case  is  bout  ob- 

ii  on  the  theory  that  there  i^  such  an  issue, 
and  plaintiff  asks  a  number  of  instructions  with 
reference  to  it.  the  case  will  be I  on  ap- 

as  if  the  answer  set  out  the  defense. — 
Humbert  v.  Larson  (Iowa;  68  N.  W.  703. 

§   94.    Waiver  of  failure  to  reply. 

[a]  (Iowa;    1896.) 

In  an  action  for  breach  of  a  contract  to 
transfer  to  plaintiff  certain  land  and  a  stock  of 
a  in  exchange  for  land  to  be  conveyed  by 
plaintiff  to  defendant,  defendant  answered  tli.it 
plaintiff  took  and  converted  certain  of  said 
goods,  and  asked  judgment  for  the  amount  of 
the  same.  On  the  trial,  evidence  was  intro- 
duced, without  objection,  as  to  the  amount  of 
goods  taken  from  and  added  to  said  stock  by 
plaintiff.  H'bl.  that  defendant  could  not,  for 
the  first  time  on  appeal,  assert  error  in  submit- 
ting the  counterclaim  to  the  jury,  because  of 
plaintiff's  failure  to  reply. — Warren  v.  Chandler 
(Iowa)  67  N.  W.  242. 

[b]  (Wis.:    1895.) 

An  objection  that  there  was  no  reply  to 
defendant's  counterclaim  cannot  be  made  for 
the  first  time  on  appeal. — Killman  v.  Gregory 
05  N.  W.  53,  91  Wis.  47S. 

§  95.   'Waiver  of  joinder  of  issue. 

[a]     (lovra;    1895.) 

Where  all  the  parties  have  proceeded  on 
the  theory  that  the  facts  stated  in  a  cross  bill 
were  properly  in  issue,  it  cannot,  on  appeal,  be 
contended  that  they  were  not. — Ware  v.  Dela- 
haye  (Iowa)  64  N.  W.  640. 
[1>1     (Iowa:    ISO-.) 

Where  parties  proceed  to  the  trial  of  an 
equity  case  as  if  the  matters  pleaded  in  defend- 
ant's cross  bill  had  been  denied,  and  evidence  is 
taken  upon  the  matters  set  out  therein,  it  is  too 
late,  on  appeal,  to  claim  the  benefit  of  Code,  § 
2712,  which  provides  that  material  allegations 
of  an  unanswered  cross  bill  will  be  deemed  ad- 
mitted.—Medland  v.  Walker  (Iowa)  04  X.  V.'. 
797. 

§  96.    Objections      relating      to      amend- 
ments. 

[a]  (S.  D.:    1STI5.) 

Where  the  court  allowed  an  amendment 
of  a  pleading  at  the  trial,  and  thereafter  the 
trial  proceeded  as  if  the  amendment  were  made, 
it  could  not  be  objected  for  the  first  time  on 
il  that  the  pleading  was  not  in  fact  amend- 
■  as  to  present  the  issue  it  was  treated  us 
presenting. — Connor  v.  National  Bank  (S.  D.) 
64  N.  W.  519. 

[b]  (Wis.;    1886.) 

The  court  ordered  that  a  demurrer  to  the 
complaint  "be.  and  the  same  is  hereby,  sustained, 
with  §10  costs."  Afterwards,  an  amended  com- 
plaint was  served  on  defendants'  attorneys,  and 
$10  costs  was  paid  them.  Held  that,  by  re- 
taining the  amended  complaint  and  the  costs 
paid,  they  waived  objection  that  no  leave  to 
amend  had  been  given. — Schoenleber  v.  Burk- 
hardt  (Wis.)  69  N.  W.  343. 

§   97.    Objection  to  bill  of  particulars. 

(H»oh.(    JSOO.i 

Under  a  rule  of  the  circuit  court  providing 
that  where  plaintiff's  bill  of  particulars  is  insuf- 
ficient the  court  may.  in  its  discretion,  nonsuit 
him,  or  require  a  more  complete  bill  to   be  de- 


livered,  a   defendant   who   has    made   no   ol 
tion,   by  motion,   to  the  bill  delivered,   cannot  ob- 
ject to  the  introduction  of  any  evidence  under 
it,  on  the  trial,  on  the  ground  of  its  insufficiency. 
— Strutz  v.  Brown  (Mich.)  68  N.  W.  981. 

§  98.    Objection   on  ground   of   variance. 

[a]  (Mil. ii.;    1896.) 

A  variance  between  the  pleading  and  the 
proof  is  waived  by  a   failure  to  seasonably  ob- 
ject to  the  evidence  on  that  ground.— Adams  v. 
Castle  (Minn.)  07  X.  W.  637. 
64  Minn.  505. 

[b]  (N.  D.;    1895.) 

It  could  not  be  objected  for  the  first  time 
on  appeal  that  the  complaint  in  an  action  on  an 
insurance  policy  alleged  performance  of  the  con- 
dition as  to  notice  of  loss,  while  the  proof 
showed  a  waiver  by  defendant  of  such  perform- 
ance, where  such  proof  was  admitted  without 
objection. — Parcel]  v.  St.  Paul  Fire  &  Marine- 
Ins.  Co.  (X.  D.l  64  X.  W.  943. 
5  X.  D.  100. 

[c]  (N.  D.;    1896.) 

Where  a  complaint  avers  that  plaintiff  pur- 
chased the  note  in  suit,  and  was  at  the  commence- 
ment of  the  action  the  holder  and  owner  thereof. 
an  1  the  evidence  disclosed  that  plaintiff  was  an 
accommodation  indorser,  and  as  such  was  com- 
pelled to  take  up  the  note,  the  variance  will  be 
deemed  cured  by  amendment,  no  objection  having 
been  made  to  tie  evidence  on  account  thereof. — 
Ashe  v.  Beasley  (X.  D.)  09  X.  W.  188. 

§   99.    Waiver  by  failure  to  demur  or  an- 
swer. 

[a]  (Iowa:   1895.) 

The  objection  that  parol  evidence  varies  a 
written  contract  is  waived  in  an  action  on  the 
contract  by  failure  to  demur  to  a  petition  which 
alleges  the  facts  established  by  such  evidence. — 
Wiseman  v.  Thompson  (Iowa)  G.3  X.  W.  346. 

[b]  (Iowa;    1S95.) 

Where  the  petition  in  an  action  to  be  al- 
lowed to  redeem  from  a  tax  sale,  after  the  exe- 
cution to  the  purchaser  thereat  of  a  treasurer's 
deed,  is  demurrable  for  failure  to  allege  that  all 
the  taxes  on  the  property  have  been  paid,  de- 
fendant's failure  to  interpose  an  objection  by 
demurrer  or  motion  in  arrest  of  judgment,  in- 
stead of  attempting  to  take  advantage  of  it  by 
answer,  operates  as  a  waiver. — Medland  v.  Wal- 
ker (Iowa)  64  X.  W.  797. 

[c]  (Iowa:    1S96.) 

Insufficiency- of  a  pleading  is  waived  by 
failure  to  demur. — Zundelowitz  v.  Webster  (Iowa  > 
65  X.  \V.  835. 

[d]  (Iowa:   1896.) 

Code,  §  2650,  as  amended  by  Acts  25th 
Gen.  Asseru.  c.  90,  provides  that  when  a  "de- 
murrer shall  be  overruled  and  the  party  demur- 
ring shall  answer  or  reply  *  *  *  the  suffi- 
ciency of  the  pleading  thus  attacked  shall  be 
determined  as  if  r.o  demurrer  had  been  filed. 
Xo  pleading  shall  be  held  sufficient  on  account 
of  a  failure  to  demur  thereto."  Held,  that  the 
overruling  of  a   demurrer  to  a  petition  by  one 

did  not  preclude  another  from  holding 
the    petition    insufficient,    by    granting    del 

on  for  judgment  at  the  close  of  plain- 
tiff's  evidence.— McClain   v.    Capper   (Iowa)   67 
X.    W.    102. 
[el     (Iowa;   189T.) 

Failure  of  the  petition  against  the  guar- 
antors of  a  note  to  allege  demand  and  notice 
could  not  be  raised  by  answer  before  the  pas- 
sage of  the  act  of  the  25th  general  assembly. 
and  was  waived  bv  failure  to  demur. — Desellem 
v.  Iowa  City  Bauk  (Iowa)  70  X.  W.  702. 

§    100.    Aider  by  verdict  or  judgment. 

(Iowa;    1S95.) 

In  an  action  against  a  druggist  for  negli- 
gentlv  giving  plaintiff  an  injurious  medicine. 
failure  to  avej  an  absence  of  contributory  negli- 
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on  plaintlfl 

i  •  1 1  in  arte  at,    Habe  v. 

Sommerbeck  (Iowa)  63  N.  W.   158. 


PLEDGE. 

i  hniont  of  property  pledged,  see  "Garnish- 
ment," §  7. 
>  >r  stock,  Bee  "Corporations,"  8  61. 

§   1.    What  constitutes— Sale  or  pledge. 
(S.  D. :    1896.) 

Tli.-  owner  of  a  stock  of  g Is,   oaorl 

gaged   for  $3,000,  agreed  with   the  mortg 

that,   to     e  ure  payment  of  ^ :  i  i .  I  de 

able  them  more  readily  to  pi  ts  payment, 

such  owner  pledged  and  delivered  the  go 

the  mortg  i  ''"lil  in  trust,  and  nut  other- 

"with  privilege  to  sell  and  dispose  of  the 
same,  and  (mi  ..i'  the  proceeds  of  said  property, 
after  deducting  the  sum  of  :>.",. ikmi  so  owing,  as 
a  foresail  I,  to  return  ami  deliver  to  t!"  'owner' 
the  surplus  of  such  sale  of  such  property." 
Held,  thai  there  was  a  transfer  of  title  i 
not  a  mere  pledge  of,  the  goods  to  1 1  i > ■  mortga- 
gees.—  Jensen  v.  Bowles  (S.  D.)  67  N.  W.  627. 


§  2. 


Evidence. 


[a]     down;    1896.) 

It  being  contended  by  plaintiff  bank  that 
certain  stock  was  pold  to  it  by  defendant,  and  | 
by  defendant  that  the  stock  was  merely  •' 
ited  as  collateral  security,  and  was  afterwards 
converted  by  plaintiff  to  its  use,  it  is  proper  for 
plaintiff  to  show  that,  at  a  time  when,  according 
hi  defendant's  theory,  plaintiff  held  it  as  security 
or  had  converted  it,  plaintiff's  claims  against 
riant  were  figured  up,  new  notes  given  by 
him,  further  collaterals  put  up  by  him,  the  coi- 

ii  in  is  which  he  then  had  up  called  for,  and  a 
list  of  the  entire  lot  made  and  signed  by  him, 
and  that  the  stock  did  not  appear,  and  nothing 
was  said  about  it. — Iowa  City  State  Bank  t. 
Novak  (Iowa)  66  N.  W.  186. 
[bl     (Iowa;    1S9C.) 

In  an  action  on  a  note  which  plaintiff  al- 
leged had  been  indorsed  to  it  as   collateral  by 

mother  bank,  in  which  the  makers  claimed 
plaintiff  was  not  the  owner,  it  appeared  that 
such  bank  war  indebted  to  plaintiff,  and  inclosed 
such  note,  indorsed  by  it,  in  a  package  of  cur- 
rency sent  to  plaintiff  by  express,  with  a  letter 
saying  it  was  sent  to  be  used  as  collateral; 
that  plaintiff  never  found  the  note;  that  such 
bank  then  write  plaintiff,  inclosing  another 
note  indorsed  to  plaintiff  as  collateral,  and  a  copy 
of  the  note  in  suit;  that  plaintiff  in  reply  ac- 
knowledged the  receipt  of  the  last  note  sent,  and 
stated  that  "the  other  note  we  cannot  find." 
Plaintiff  said  nothing  in  regard  to  the  copy  of 
such  note.  Held,  that  the  burden  was  on  plain- 
tiff to  show  that  it  received  and  accepted  such 
copy  to  be  held  as  collateral,  and  that  whether 
it  was  thus  received  and  accepted  was  a  ques- 
tion of  fact  for  the  jury. — Corn  Exch.  Bank  v. 
Schuttleworth  (Iowa)  68  N.  W.  827. 
[c]     (Neb.:    lS!>r..) 

Proof  merely  that  defendant  was  indebt- 
ed to  plaintiff,  and  that  plaintiff  had  in  his  pos- 
session  notes  payable  to  the  order  of  def<  odant, 
and  not  indorsed,  is  insufficient  to  show  I  hat 
such  notes  were  pledged  to  secure  such  debt.— 
Sharmer  v.  Johnson,  61  N.  W.  727,  43  Neb. 
509. 

§  3.    Requisites — Delivery   and   change   of 
possession, 
[a]     (Minn.;    1896.) 

An  agreement  for  a  pledge  of  notes  owned 
by  an  insolvent  bank  having  been  made,  the 
pledgee  picked  out  notes  from  among  all  those 
held  by  the  bank,  inclosed  them  in  rubber  bands, 
and  placed  them  in  a  drawer  in  the  bank  sale, 
where  they  were  accessible  at  all  times  to  the  of- 
ficers of  the  bank,  but  could  not  be  reached  by 


the  pledgee  without  tin-  ba  They 

i,    ami    it    was    il 

haul    might   ren 

ii I.    change    ol     i  .  —  Alahuney    v.    Hale 

(.Minn. I  69  N.  W.  334. 
[I>]     I  Minn. i    1890.) 

There  <  b  de- 

livery, and  a  continued  actual  p 

.Malum.;,     v.    Hale    (ilinu.l    0U    N.    \V. 

[<•)     (WU.|    isiit.i 

S..  I   of  a  majority  of  the  stock  of 

a  mining  company  and    it    i  rpany, 

ni-  ie,  without 

c ■ noi,    but  with   no  fraudulent   intern, 

warrants  in  the  usual   form  of   ware- 

i.is  mi  the  iron  in   its  yards  in  favor 

of  the  mining  company,  but  there  was  no  actu- 
al delivery  "i    nor  agreement  to  purchasi 
iron.      Held,   that   the  delivery  of  the  wan 
by   S.,   as   president    of  the   mining  company,    to 
a  bank,  which  took  them  in  good  faith,  a 
lateral    security    for  a    loan,   gave    the    bank    no 
rights  superior   to   a  creditor  who  sold    tin-  iron 
under  a  judgment    for  advances  to   the   t'i: 
company,    the    warrants    being    Insufflcii 
contracts  of  pledge  because  of 
Hi.'    iron. — Geilfuss   v.   Corrigan    (Wis.)    70    X. 
YV.  306. 

§  4.    Pledge  of  invalid  note. 

(Nob.:    189S.) 

Y>  hi  n  a  note  is  invalid  as  between  the 
original  parties,  a  bona  fide  pledgee  thereof  may 

er  only  the  amount  of  his  advances. — 
Barmby  v.  Wolfe  u\eb.)  62  N.  W.  318. 

■11  Neb.  77. 

§   5.    Rights   of  pledgee. 

[a)  (Minn.;    1WI7.I 

The  claim  that  the  payee  of  a  note  has  ren- 
dered  worthless  the   notes   and   stock  of   a   cor- 
poration held  as  collateral,   by  taking   pos 
of,  and  misappropriating,  the  property  of  thi 
poration,  is  not  sustained  by  prool    me     ly    !(':'' 
the  corporation  conveyed  its  property  for 
of   its   creditors   by   a   trust   deed    to   whic 
payee    was   a    party;  the  other    creditors 
preferred,  and  there  being  no  evidence  that  the 
trustee  acted  for  the  payee  or  that  the  latter  re- 
ceived any  of  the  property. — Mahoney  v.  Barber 
(Minn.)  69  N.  W.  886. 

[b]  <Neb.:    1896.) 

So  long  as  a  debt  remains  unpaid,  the 
creditor  has  the  right  to  hold  all  the  property 
pledged  to  him  to  secure  its  payment;  and 
equity  will  not  award  to  other  creditors  a  part 
of  the  property  pledged  solely  on  the  ground 
that  the  remainder  would  probably  bo  sufficient 
to  pay  the  debt  secured. — Aetna  Ins.  Co.  of 
Hartford.  Conn.,  v.  Bank  of  Wilcox  (Neb.)  67 
N.  W.  449. 

48  Neb.  544. 

[e]     (Nell.:    1896.) 

A  pledgee  of  a  note  which  is  valid  between 
the  parties  may  recover  from  the  maker  the  whole 
amount  thereof,  irrespective  of  the  amount  of  the 
debt  secured  by  the  pledge. — Seeley  v.  W'ickstrom 
(Neb.)  68  N.  W.  1017. 

[dl     (Neb.:    1896.) 

The  pledgee  of  a  note  may,  on  its  maturity, 
sue  thereon,  or  enforce  security  thereto,  though 
the  debt  for  which  it  was  pledged  is  not  due. — 
Seeley  v.  Wickstrom  (Neb.)  68  N.  W.  1017. 

§   6.    Duties  and  liabilities  of  pledgee. 

[a]  (Neb.;    1896.) 

A  pledgee  is  responsible  to  the  pledgor  as 
bailee  after  as  well  as  before  tne  maturity  of 
the  debt  secured  by  the  pledge.  —  Butler  v. 
Greene  (Neb.)  6S  N.  W.  496. 

[b]  (Neb.;   1S9C.) 

An  instruction,  in  an  action  by  pledgor 
against  pledgee  for  conversion,  that   it   is  the 
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duty  of  the  pledgee  "to  safely  keep"  the  prop- 
erty pledged,  was  harmless  error,  whore,  over 
and  over  again  in  other  instructions,  the  jury 
was  told  that  the  pledgee  was  liable  only  for  a 
failure  to  exercise  ordinary  care.  —  Butler  v. 
Gr<  ene  (Neb.)  68  X.  \V.  496. 
[e]     (Neb.;    1S9G.) 

An  instruction,  in  an  action  by  pledgor 
against  pledgee  for  conversion,  that  it  is  the 
duty  of  the  pledgee  to  keep  the  property  pledg- 
ed without  using  it.  unless  such  use  is  neces- 
sary to  its  preservation,  was  not  ground  for 
reversal,  where  it  appeared  that  the  pledgee 
agreed  to  keep  the  property  in  a  vault,  hut  that 
he  carried  the  same  publicly  on  his  person,  and 
thereafter  left  it  within  reach  of  thieves,  by 
whom  it  was  taken. — Butler  v.  Greene  (Xeb.) 
68  X.  W.  496. 

[d]     fS.  n.;    189G.) 

A  bank  with  whom  notes  secured  by  mort- 
gage on  land  in  another  state  are  left  as  collat- 
eral, without  any  express  agreement  on  the 
part  of  the  bank  to  collect  the  collateral  notes 
when  due,  is  not  liable  for  tin  negligence  of  the 
lawyer  employed  by  it  to  collect  the  notes,  pro- 
vided it  selected  an  attorney  having  the  reputa- 
tion of  being  competent  and  reliable. — Plymouth 
County  Bank  v.  Oilman  (S.  D.)  OS  N.  W.  733. 

§  7.   Lien. 

(Minn.:    1S!m;.i 

Where  a  wife  transferred  policies  of  in- 
surance on  the  life  of  her  husband,  which  were 
payable  to  her,  to  secure  the  husband's  debt, 
on  the  agreement  that,  by  paying  their  surren- 
der value,  she  might  redeem  the  same,  and 
thereafter,  without  qualification,  gave  a  note 
and  mortgage  to  secure  the  debt,  for  a  valuable 
consideration,  the  sale  of  the  mortgaged  prem- 
ises for  a  greater  amount,  above  expenses,  than 
the  surrender  value  of  the  policies,  did  not  oper- 
ate to  release  the  pledge.  —  Winston  v.  Hart 
(Minn.)  68  N.  W.  72. 

§  8.    Sale    by    pledgee    and    liability    for 
conversion. 

[a]  (Minn.;    1895.) 

Where  a  mortgage  and  note  were  as- 
signed as  collateral  security  with  authority  in 
the  assignee  on  default  to  sell  the  mortgage,  the 
pledgee  was  authorized  to  sell  the  note  or  debt. — 
Watson  v.  Smith  (Minn.)  62  N.  W.  265. 
60  Minn.  206. 

[b]  (Minn.:    189G.) 

Where  the  pledgee  of  stock  put  it  out  of 
his  control,  by  canceling  (he  certificates  and  re- 
issuing the  stock  to  a  third  party  to  hold  as  se- 
curity for  the  consummation  of  another  and 
different  contract,  without  the  pledgor's  con- 
sent, he  was  guilty  of  conversion. — Upham  v. 
Barbour  (Minn.)  68  N.  W.  42. 

[o]     (Xeb.:    1895. > 

One  to  whom  securities  have  been  pledg- 
ed to  secure  the  payment  of  a  note  may.  on 
negotiating  the  note,  transfer  the  securities 
without  being  liable  to  a  suit  for  conversion  by 
the  pledgor.— Waddle  v.  Owen  (Neb.)  61  X.  W. 
731.  43  Xeb.  4S9. 

[<1]     (Neb.;    1895.) 

The  fact  that  the  transferee  of  pledged 
securities  converts  them  does  not  render  the 
original  pledgee  liable  in  trover.  —  Waddle  v. 
Owen,  61  X.  W.  731,  43  Neb.  489. 

re]     (Wis.;    1895.) 

The  transfer  by  one  of  the  property  of 
another,  with  which  he  has  been  intrusted,  with- 
out authority  from  the  owner,  with  or  without  a 
wrongful  intent,  constitutes  a  conversion  there- 
of.— Boldewahn  v.  Schmidt  (Wis.)  62  N.  W.  177. 
89  Wis.  444. 

§  9.    Remedies   of  pledgor. 
(Minn.:    1896.) 

Where   a  pledgee,   having   an   option   to 
purchase   the    property   pledged    at    a    specified 
price,  converts  the  property,  the  pledgor  may 
4  X.W.DIG.— 49 


elect  to  consider  the  conversion  as  an  exercise 
of  the  option,  and  sue  for  the  price.— Upham  v. 
Barbour  (Minn.)  68  X.   W.  42. 

§    10.    Action    for    purpose    of    realizing — 
Allegations  as  to  ownership. 
(Wis.j    1895.) 

In  an  action  to  foreclose  a  lien  on  stock 
held  as  security  for  a  note  made  by  defendant  A., 
and  indorsed  to  plaintiff  by  defendant  L.,  the  com- 
plaint alleged  that  defendant  F.  owned  the 
stock,  which  "was  by  him  duly  indorsed  in 
blank,  and  thereafter  duly  delivered,  so  indorsed, 
to  the"  plaintiff  bank,  "in  the  usual  course  of 
business,  by  defendant  L.";  that  plaintiff  is  the 
owner  of  the  stock;  and  that  defendants  A.  and 
P.  claim  some  lien  thereon,  but  that  such  lien, 
if  any,  is  subordinate  to  plaintiff's  claim.  Held, 
that  plaintiff's  interest  and  title  in  the  stock 
are  sufficiently  alleged,  although  it  is  not  stated 
to  whom  defendant  F.  indorsed  the  stock,  nor 
how  defendant  L.  obtained  the  same.— Plankin- 
ton  v.  Hildebrand,  61  N.  W.  839,  89  Wis.  209. 


POINTING  FIREARMS. 

§   1.    Civil  liability, 
[al     (Mich.;    1897.) 

Under  How.  Ann.  St.  §§  9110-9113,  relat- 
ing to  the  careless  use  of  firearms,  and  provid- 
ing for  an  action  by  the  party  injured  against 
the  party  offending,  the  pointing  of  a  gun  to- 
wards another  is  negligence  per  se. — Bahel  v. 
Manning  (Mich.)  70  X.  W.  327. 
[b]     (Mich.;    1897.) 

In  an  action  for  injuries  received  by  the 
discharge  of  a  firearm  negligently  pointed  at 
plaintiff  by  defendant,  that  defendant  used  or- 
dinary means  of  unloading  the  gun,  and  satis- 
fied himself  that  it  was  unloaded,  is  no  defense. 
—Bahel  v.  Manning  (Mich.)  70  X.  W.  327. 

§  2.   —    Contributory  negligence, 
[a]     (Mich.;    1897.) 

Where  plaintiff  had  seated  himself  by  de- 
fendant, who  was  repairing  his  gun,  within 
range  of  the  gun,  and  knew  defendant  was 
all. nit  to  snap  the  gun  and  try  the  lock,  and 
neither  protested  nor  got  out  of  the  way,  and 
was  injured  by  the  discharge  of  the  gun,  he 
was  guilty  of  contributory  negligence. — Bahel  v. 
Manning  (Mich.)  70  X.  W.  327. 

[bl      (Mich.;    1897.) 

Where  plaintiff  had  seated  himself  near 
defendant,  wdio  was  repairing  his  gun,  but  out 
of  the  range  of  the  gun,  he  was  not  guilty  of 
contributory  negligence,  where  defendant  sud- 
denly shifted  the  position  of  the  gun  so  that  it 
was  pointed  towards  plaintiff  and  discharged, 
thereby  injuring  him. — Bahel  v.  Manning  (Mich.) 
70  N.  W.  327. 

§   3.    Criminal  prosecution — Evidence. 
(Mich.;    1895.) 

How.  Ann.  St.  §  9111,  provides  that  any 
person  who  shall  discharge,  without  injury  t'. 
any  person,  any  firearm,  while  intentionally. 
"without  malice,"  aimed  towards  any  person 
shall  be  guilty  of  a  misdemeanor,  etc.  Beld 
that,  on  a  trial  for  violation  of  such  statute. 
where  the  evidence  showed  that  a  feud  existed 
between  prosecuting  witness  and  defendant, 
that  the  shooting  was  accompanied  by  threats, 
and  that  the  w-eapon  was  deliberately  aimed  at 
such  witness,  and  deliberately  fired."  the  court 
should  have  directed  a  verdict  for  defendant,  on 
the  ground  that  the  evidence  tended  to  show 
that  there  was  malice.  —  People  v.  McCully 
(Mich.)  65  X.  W.  234. 


POISONS. 

(S.  D.;   1S95.) 

An  indictment  for  the  malicious  exposure 
of  poison,  direct  and  certain  as  to  time,  place, 
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and  i  i  ed,  and  describing  ti 

substantially  in  statutorj  language,  and  fully 
apprising  defendant  of  the  nature  and  pai  ticu 
l„i-  en  es  of  the  charge,  was  sufficient. 

State  v.  [saa<  ion  (S.  D.)  66  N.  W.  430. 


POLICE  DEPARTMENT. 

See  "Municipal  Corporations,"  §§  51,  52 


POLICE  POWER. 

See  "Constitutional  Law,"  §5  41.  45. 

Of  city,  see  "Municipal  Corporations,"  §§  29  34. 


POLLUTION. 

Of   water   courses,    see    "Waters    and    Wat?r 
Courses,"  §  4. 

PONDS. 

See  "Waters  and  Water  Courses." 


POOR  AND  POOR  LAWS. 


of 


§   1.    Care     and     maintenance — Power 
county  board. 

In]     (\eb.;   1896.)  .       • 

Where  the  county  board  has  established  and 
opened  a  poorhouse  under  Comp.  St.  c.  67,  and 
spread  that  fact  on  its  records,  the  jurisdiction, 
under  said  chapter,  of  the  various  justices  of  the 
peace  of  the  county  over  paupers  therein  ceases, 
and  the  superintendence,  care,  and  maintenance  of 
the  paupers  devolve  on  the  county  board.— -Red 
Willow  County  v.  Davis  (Neb.)  69  N.  W.  138. 

[V.]     (Neb.s    1S96.)  ,  ,.  ,     ,         . 

A  county  board  which  has  established  and 
maintains  a  poorhouse  may  employ  a  physician  to 
furnish  medical  services  for  paupers  either  by  the 
vear  or  for  each  case  as  it  arises.— Red  Willow 
County  v.  Davis  (Neb.)  69  N.  W.  138. 

§  2.    Compelling  support  by  relatives. 

(Neb.;    1S96.>  ^_ 

Under  Comp.  St.  lS9o,  c.  67,  providing 
that  the  support  of  a  dependent  poor  parent  de- 
volves upon  the  children,  if  they,  or  either  of 
them,  be  of  sufficient  ability,  the  question  of  a 
child's  liability  for  the  support  of  the  parent 
depends,  not  upon  his  age,  but  upon  his  abil- 
itv.— Fitzgerald   v.   Donoher   (Neb.)   67  N.    W. 

SVO. 

48  Neb.  852. 

§  3.    Recovery  for  supplies,  services,  and 
expenditures. 

[a]     (S.  D.|    1895.) 

A  county  which,  by  direction  of  law,  fur- 
nished necessaries  to  an  indigent  and  helpless 
father,  could  recover  therefor  in  an  action 
against  the  children  who  failed  in  their  duty 
tn  furnish  the  same,  though  Comp.  Laws,  § 
2012.  imposing  the  duty  on  children  of  poor 
persons  to  maintain  the  latter,  prescribes  no 
procedure  for  enforcing  that  duty.  —  McCook 
County  v.  Kammoss  (S.  D.)  64  N.  W.  1123. 

[h]      (Wis.!    1895.)  . 

Where  there  is  evidence  that  the  chair- 
man of  the  supervisors  knew  that  the  physician 
was  attending  a  pauper  family,  a  question  of  an 
agreement  to  pay  for  such  services  was  for  the 
jury.— Beach  v.  Town  of  Neenah  (Wis.)  64  N. 
W.  319,  90  Wis.  623.  ' 


|   4.    Liability  as  between  town  and  coun- 
ty, 
(a)     (WU.  |    IMHI.i 

The  fact  that  a  depi  ndenl  person  to  whom 
supplies  were  furnished  bj  ;i  town  reimbursed 
bj    plaintiff  count]    wa  I  b         fi  ndani 

town  as  a  public  charge  before  the  commcnci 
men!  of  the  action  for  the  supplies,  under  Kev. 
si         L513,  L51  I,  was  uol  a  waiver  oi  the  pro 

visions  of  thosi     eel a  in  regard  to  notii  i 

quii  ed  to  i  ha  i  ge  defendant  for  the  supplies  fur 
Dished.    Milwaukee  Count]   r.  City  o 
gun  i  Wis. i  68  N.  \V.  387 

I  I,  I       I  \\  is.:     IMHI.i 

Itev.  St.  5  1512,  provides  that  when  a  i 
resident,   no!   having  a   legal  settlement  in 

town,   shall   be  taken    si.-l.   or    I"'   otherwii 
allied,  without  means,  the 
viilr   nece  assistance,    and    thai    the  county 

shall  reimburse  the  town,  and  tnaj  recover 
for  against  the  town  in  which  the  person  bo 
lieved  has  a  legal  settlement.     In  an  action  by 
a  county   which  had  reimbursed  a  town   t'ir  the 
support    oi    a    person    who   had   no    legal    settle- 
ment  therein,    against    the   town    in    which    hi 
had.    the    complain!    alleged    that   he    was   sick, 
weak,   and    lame,   ami    otherwise   disabled,    and 
without  means  at  the  time  of  his  removal   into 
the   town    which    supported    him;     that    he    was 
provided  for  as  a  pauper  from  July.   IssT.  till 
August,  1892:    that   he  was  then  turned  over   to 
defendant  as  a  pauper,  and  received  as  BUCh  by 
its  superintendent  of  the  poor.      Held,  that   the 
complaint  showed  a  case  of  a  nonresident    pau 
per,  supported  as  such,  and  not  one  of  lie 
cial    cases   requiring   immediate,    temporary    re- 
lief, under  section  1512.— Milwaukee  County  v. 
City  of  Sheboygan  (Wis.)  68  N.  W.  387. 


POSSESSION. 

See  "Adverse  Possession." 

Admissibility  of  declarations  or  admissions  ac- 
companying possession,  see  "Evidence,"  §§ 
34-37. 

Change  of,  see  "Fraudulent  Conveyances,"  §§ 
10-12. 

Of  stolen  property,  see  "Burglary."  §§  6,  8. 

Writ  of  assistance  to  put  mortgagee  in  posses- 
sion, see  "Assistance,  Writ  of." 


POST  OFFICE. 

Presumption   as  to  receipt  of  matter  sent  by 
mail,  see  "Evidence,"  §  5. 


POSTPONEMENT. 


See  "Continuance." 


POWERS. 

Delegation  of  legislative  powers,  see  "Constitu- 
tional Law,"  §§  10-15. 

Extinguishment  of  dower  rights  by  power  of 
attorney,  see  "Dower,"  §  3. 

Of  agent,  see  "Principal  and  Agent."  §§  5-14. 

Of  corporation,  see  "Corporations."  §S  1-5. 

Of  eminent  domain,  see  "Eminent  Domain."  S§ 
1-9. 

Of  judge,  see  "Judge,"  §§  4-7. 

Of  justice,  see  "Justices  of  the  Peace,    Ss  3-10. 

Of  sale  in  mortgage,  see  "Mortgages,"  §§  82-93. 

Of  trustee,  see  "Trusts,"  §   17. 

§   1.    Power  of  attorney, 
[a]     (Minn.:    1895.> 

A  power  of  attorney,  executed  by  plain- 
tiff and  wife,  authorizing  their  attorney,  to  con- 
vey any  land  which  "we  may  hereafter  acquire 
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or  become  seised  of,  or  in  which  we  may  here- 
after be  in  any  way  interested,  under  Act  Cong. 
March  3.  1873  granting  additional  lands  as 
homesteads  to  honorably  discharged  soldiers," 
held  to  authorize  the  sale  of  land  afterwards 
entered  by  plaintiff  under  such  act.— Tuman  t. 
Pillsbury  (Minn.)  (13  N.  W.  104. 
60  Minn.  520. 

[bj     (Wis.;    1895.)  . 

A  power  of  attorney  authorizing  the  at- 
torney to  convey  land,  and  directing  him  to  pay 
the  proceeds  to  a  creditor  of  the  grantor,  em- 
powers him  to  convey  the  land  directly  to  the 
creditor,  in  satisfaction  of  the  debt.— Bertschy 
v.  Bank  of  Sheboygan,  61  N.  W.  1115,  89  Wis. 
473. 

§  2.    Testamentary  powers — Who  may  ex- 
ecute. 

[a]  (Mich.;    1895.) 

Testatrix  vested  in  "my  executor,  herein- 
after named,"  as  full  power  to  dispose  of  her 
real  estate  as  she  had  when  living.  Held,  that 
the  power  was  not  a  personal  one,  but  that  the 
administrator  with  the  will  annexed  could  ex- 
ecute it,  under  2  How.  St.  §  5840,  providing 
that  such  administrator  shall  proceed,  in  al) 
things,  to  execute  the  trust  in  the  same  manner 
that  an  executor  would  be  required  to  do. — 
Green  v.  Russell  (Mich.)  61  N.  W.  885. 
103  Mich.  638. 

[b]  (Mich.:    1S9G.) 

Under  power  to  an  executrix  and  the 
executors  to  sell  real  estate,  and  a  provision 
that  such  power  is  "conferred  upon  *  *  * 
a  majority  at  any  time  of  such  executors  and 
executrix."  a  contract  for  the  sale  of  land, 
signed  by  one  executor  only,  is  not  enforceable 
against  the  estate,  and  hence,  before  ratifica- 
tion by  a  majority  of  the  executors,  may  be 
repudiated  by  the  grantee  for  fraud  committed 
in  procuring  his  signature. — Dodge  v.  Tullock 
(Mich.)  68  N.  W.  239. 


PRACTICE  IN  CIVIL  CASES. 

I.  IX  GENERAL,  §§  1-3. 
II.  DISMISSAL  AND  NONSUIT,  §§  4-10. 
III.  NOTICES.    MOTIONS.    ORDERS,    AND 

DOCKETS,   S§  11-21. 
IV.  STIPULATIONS,  §§  22-26. 
V.  FILING   AND   SERVICE  OF   PAPERS 
AND  PLEADINGS,  §§  27-29. 

See,  also,  "Abatement  and  Revival";  "Ap- 
peal"; "Appearance":  "Certiorari";  "Con- 
tinuance"; "Costs";  "Error.  Writ  of";  "Ex- 
ceptions, Bill  of";  "Execution";  "Garnish- 
ment"; "Interpleader";  "Judgment";  "Ju- 
ry"; "Justices  of  the  Poare":  "New  Trial"; 
"Parties";  "Pleading";  "Reference";  "Re- 
moval of  Causes";  "Trespass";  "Trial"; 
"Venue  in  Civil  Cases";  "Witness";  "Writs 
and  Notice  of  Suits." 

Before  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  §§  15-29. 

Calling  adversary  for  cross-examination,  see 
"Witness,"   §  40. 

Conduct  of  trial,  see  "Trial,"  §§  1-8. 

Docketing  judgment,  see  "Judgment,"  §  35. 

Examination  of  adverse  party  before  trial,  see 
"Discovery,"  §  3. 

In  equity,  see    "Equity,"  §§  57-62. 

Joining  proceedings  against  corporation  and 
stockholders,  see  "Corporations,"  §  84. 

Receiving  evidence  after  parties  have  rested, 
see  "Trial,"  §  18. 

Right  to  open  and  close,  see  "Trial,"  §  3S. 

Submitting  issues  to  jury  in  equity,  see  "Equi- 
ty, '  §  59. 

Taking  papers  to  jury  room,  see  "Trial,"  §  94. 

Taxation  of  costs,  see  "Costs,"  §§  20-26. 


Transfer  from  justice  of  causes  involving  title 
to  land,  see  "Justices  of  the  Peace,"  S  8. 

of  causes  from  one  court  to  another,  see 

"Courts,"  §  22. 


I.    IN  GENERAL. 

§    1.    Time  of  trial. 
(Neb.;    ISO,-.) 

Under  Code  Civ.  Proc.  §  2Sla,  providing 
that  actions  shall  be  triable  at  the  first  term 
after  is^ue  is  joined  or  should  have  been  joined, 
and  that  the  clerk  shall  place  on  the  trial  docket 
for  the  current  term  actions  in  which  issue  should 
have  been  joined  before  or  during  such  term,  an 
action  in  which  the  issues  have  been  joined  dur- 
ing term  time  may  be  placed  on  the  trial  docket, 
and  tried,  at  such  term  of  court. — Osgood  v. 
Grant  (Neb.)  62  N.  W.  894. 
44  Neb.  350. 

§   2.    Order  of  trial  of  cases. 
(Neb.;    189.-;.) 

Causes  are  to  be  tried  in  the  district  court 
in  the  order   in   wh'ch  they   are  entered  on   the 
trial  docket,  unless  the  court  shall  direct  other- 
wise—Osgood  v.  Grant  (Neb.)  62  N.  W.  S94. 
44  Neb.  350. 

§   3.    Assertion  and  adjustment  of  rights 
between  co-defendants. 

[a]  (Mich.;    1895.) 

Where  the  owner  of  property  on  which 
complainant  seeks  to  enforce  a  mechanic's  lien 
is  served  with  answers  in  the  nature  of  cross 
bills  by  other  claimants  of  liens,  audit  stipulates 
that  all  the  causes  shall  be  heard  together,  and 
its  attorneys  are  present  at  the  hearing,  it  can- 
not thereafter  claim  that  the  answers  were  filed 
without  leave  of  court,  or  that  process  was  not 
issued  or  that  service  was  not  made  in  time. — 
Hannah  &  Lay  Mercantile  Co.  v.  Mosser  (Mich.) 
62  N.  W.  1120. 

105  Mich.  18. 

[b]  (Wis.;    1895.) 

In  an  action  by  judgment  creditors  of  an 
insolvent  corporation  against  it  and  attachment 
creditors  for  the  appointment  of  a  receiver  and 
the  sequestration  and  equal  distribution  of  the 
insolvent's  property,  on  the  ground  that  the  at- 
tachments were  fraudulent,  and  with  a  knowl- 
edge of  such  insolvency,  the  first  class  of  cred- 
itors denied  any  fraud,  and  claimed  a  first  lien. 
The  second  class  did  not  answer.  The  third 
class,  by  answer,  denied  collusion  and  knowl- 
edge of  such  insolvency,  and  claimed  their  at- 
tachment was  the  first  lien.  They  alleged  fraud 
between  the  corporation  and  the  first  and  second 
classes  of  creditors.  The  answer  was  not  in 
the  form  of  a  counterclaim  or  cross  complaint, 
and  was  served  only  on  plaintiffs.  Plaintiffs 
afterwards  abandoned  the  claim  of  fraud.  Hi  id, 
that  such  third  class  of  creditors  were  not  in  a 
position  to  litigate  the  good  faith  of  the  attach- 
ment levied  by  the  first  class  of  creditors.— 
Ballin  v.  Merchants'  Exch.  Bank  (Wis.)  61  N. 
W.  HIS,  89  Wis.  278. 


II.    DISMISSAL  AND   NONSUIT. 

Denying  motion  to  dismiss,  appealable  order, 
see  "Appeal,"  §  31. 

Directing  verdict  for  insufficiency  of  evidence,  see 
"Trial,"  §§  90,  91. 

Discontinuance  as  res  judicata,  see  "Judg- 
ment," §  41. 

of  suit  in  equity,  see  "Equity."  §  60. 

of  tax  proceedings,  see  "Taxation,"  §  76. 

Dismissal  of  action  before  justice,  see  "Jus- 
tices of  the  Peace,"  §  17. 

for  specific  performance,  see  "Specific  Per- 
formance," §  13. 

of  replevin,  see  "Replevin,"  §  20. 
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i  ilsmissal   of  ai  tion  •-•    see 

ch  inii       I         ,"  i  57. 


\i,      i  i;,n  ,  i  them  i »■  »t  served,  entered 

upon  the  comn ulo  book,  though  madv. 


,-,  ,  judicata,   tei    "Judg-  ly  not  pigned  by  tbi 
'•'..;'.,  :  lid,  and  operates  to  .1 

For  insufllcien'ej  of  evidence,  see  "Trial,"  §  89.  continue    the    action   as  to   such   defendant. 

Harmless  error,  see  "Appeal,"  8  265.  .  Steele  v.  Grove  (Mich.)  6i  N.  \\ .  D63. 


I i     .hi  dismissal,  see  "Cost 

Voluntary  dismissal  of  appeal  from  justice,  see 

"A ■al,"  5   L60.  „ 

of  divorce  suit,  see  "Divorce,    s  ">■ 

4.    Voluntary  nonsuit  or  dismissal. 
InJ     (Neb. I    1896. 


S  9.    Effect  of  dismissal— Rights  of  inter- 
vener. 

i  in  in,  ;    ivi.vi 

in  mi  action  by  the  rei  eiver  of  a  p 

veyan if  partnership  prop 

erty,   the  other  ml I  lie   pai  I 


is.  1).;    1894.) 

in  an  action  to  quirt  title,  defendant  al 
loged  title  in  himself,  and  asked  to  have  il  quieted, 
and  also,  in  opposition  to  plaintiffs  subsequent 
motion  to  dismiss,  alleged  that  he  had  not  sued 
to  quiet  his  title  because  of  the  pendency  oi  plain- 
tiff's  action,  and  that  an  original  action  by  him- 
self is  barred  by  limitation.  Held  error  to  allow 
plaintiff  to  unconditionally  dismiss  his  action.— 
Axiu in  Min  (',,.  v.  Little  iS.  DO  61  N.  W.  -111. 
il  S.  D.  438. 
[c]     fS.  !>.:    1805.) 


hi  Minn.  299. 

§   10.    Reinstatement. 

[a]  r  Iowa  i    1896.) 

The  reinstati  ment  of  an  action  disn 
by  an  attorney  without  authority  is  in  the  'lis 
cretion   of   the   trial   court.  -Rhntasel   v.    Rule 
(Iowa)  65  X.   W    LOIS. 

[b]  (Iowa;    1890.) 

Where  an  order  reinstating  an  action  lim- 
its tin  time  for  answering,  and  defendant  ap- 
peals from  the  reinstatement,  it  is  in  the  'lis 
cretion  of  the  trial  court,  pending  the  appeal,  to 


i«      it  /         f    •,  i  »„,„„,-    „„.i    ...liilo     cretmn  or  tin-  trial  court,  pcn.h.i::  t  In-  appeal,   to 

After  the  entry  of  ]udgment,  and  while    fl         plaintiff  judgment   by  deffult  ....  5 
idgment  remains  ...  full  force  and  effect,    ^  *ailun?  ,,/.,, „W,.I.  withill  ,,„.  ,,„„.  pre8crib. 


such  jti.l---. 

the  courl  has  no  power,  on  tin-  simple  motion 
of  plaintilT.  t..  dismiss  the  action.  —  Todd  v. 
Todd  (S.  1>.)  63  N.  \Y.  777. 


5. 
[a] 


Payment   of   costs. 


fMlcb.;    lS'ir... 

Where,  in  an  action  for  divorce,  defend 
ant's  application  for  alimony  is  pending  before  See,  also,  "Notice." 
a  referee,  the  plaintiff  is  not  entitled,  as  a  mat- 
ter of  course,  on  payment  of  costs,  to  have  his 
bill  dismissed.— Clutton  v.  Clntton  (Mich.)  64  N. 
W.  744;  .Same  v.  Donovan,  Id. 

lb]     (Neb.:    1895.) 

The  right  of  plaintiff  to  dismiss  his  action 
is   subject    to  conditions  imposed    by  the  court, 

such  as  payment  of  costs.— Sheedy  y.  Mellurtry, 
63  N.  W.  21,  44  Neb.  409. 

S   6.    Compulsory   dismissal    and    nonsuit, 
[al     (Iowa:    IsiMl.t 

The  dropping  of  a  cause  from  the  judge  s 
calendar  does  not  necessarily  operate  as  a  dis- 
missal, and  whether  intended  as  such  or  not  is  a 
question  of  fact,  as  to  which  the  finding  of  the 
trial  court,  made  on  a  motion  to  reinstate,  will 
not  be  disturbed  where  the  evidence  is  conflicting. 
—Barber  v.  Scott  (Iowa)  08  N.  W.  919. 

[b]  IS.  D.;  1894.) 
Where  a  complaint  against  two  defend- 
ants alleges  a  cause  of  action  against  one  only, 
such  defendant  cannot  have  the  action  dismissed 
as  to  him  on  such  ground,  or  because  of  variance 
between  the  summons  and  complaint,  when  both 
li.i\e  the  same  title.— Austin.  TomlinSOn  &  Web- 
ster Manuf'g  Co.  v.  Heiser  (S.  D.)  01  N.  W.  445. 

6  s,  D.  429. 

[c]  (Wis.:    1895.) 
Judgment  of  nonsuit  is  proper  only   in 

strictly  legal  actions. — Dietz  v.  City  of  Neenah 
HI  X.  W.  299,  91  Wis.  422. 


prescrib- 
ed.—Rhutase]  v.  Rule  flowa)  or>  x.  W.  mi- 


ni. NOTICES,  MOTIONS,  ORDERS,  AND 
DOCKETS. 


§   7.    Motion  based  on  want  of  juris- 
diction. 
(Neb.:    l.S!»r,.l 

For  the  purpose  of  ascertaining  its  ju- 
risdiction on  service  by  publication,  the  court 
may  hear  evidence  on  a  motion  to  dismiss. — 
Welch  v.  Ayres,  01  N.  W.  035,  43  Neb.  326. 

§   8.   .What   constitutes   discontinuance. 

(Mlcb.s    1896.)  ■ 

In  an  aetion  against  several  defendants 
who  were  severally  liable,  an  order  of  discon- 


Motions.  see,  also,  "Pleading,"  Ss  40-55. 

to  dismiss,  see  ante.  §§  li.  7. 

for  change  of  venue,  sis-  "Criminal   Law." 

§  41;    "Venue  in  Civil  Cases,"  55  11-23. 
for  judgment   by  default,  see  "Judgment," 

§  18. 
for  new  trial,  see   "Criminal  Law."  s   192; 

"New   Trial."    55   7-15. 
in  arrest  of   judgment,  see  "Judmgent,"  § 

93. 

review  of  rulings,  see  "Appeal,"  §  240. 

-to  direct  verdict,  see  "Trial,"  *  91. 

to  dissolve  injunction,   see   "Injunction."   3 

27. 

to  retax  costs,  see  "Costs,"  §5  25,  26. 

to  strike  out  evidence,   see   "Trial."   §5   23, 

25,  31.  32. 
-to  vacate  attachment,  see  "Attachment,    55 

50-56. 
Notice  before  settlement  of  bill  of  excel as, 

see  "Exceptions,  Bill  of,"  §  7. 
<>f  application  for  judgment  by  default,  see 

"Judgment,"   S   1-. 
of   application    for   security    for   costs,    see 

"Costs,"  §  16. 

of  cross  bill,  see  "Equity,     §  57. 

of  lis  pendens,  see  "Lis  Pendens." 

of  motion  for  new  trial,  see  "New  Trial." 

§  9. 
..f  motion  to  discharge  attachment,  see  "At- 
tachment." §  51. 
of    taking   of    deposition,    see    "Deposition, 

§  1. 

of  taxation  of  costs,   see  "Costs.''  §  "".. 

to  vacate  judgment,  see  "Judgment,"  §  9(1. 


11. 

[aj 


Notice   of  trial. 


(Minn.:    in'11.1 

Gen.  St.  1878,  c.  66,  8  V2".  provides  that 
any  pleading  may  be  once  amended  of  course, 
without  prejudice  to  the  proceedings  already 
had.  at  any  time  before  the  period  for  answer- 
ing it  expires.  Defendants  served  their  answer 
by  mail,  to  which  plaintiffs  replied,  and  serve. I 
notice  of  trial.     Subsequently,   and    within   40 
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days  from  the  service  of  their  original  answer, 
defendants  served  an  amended  answer,  to  which 
plaintiffs  also  replied.  Held  that,  conceding, 
without  deciding,  that  defendants  had  the  full 
period  of  10  days  in  which  to  amend  their  an- 
swer,  because  of  its  service  by  mail  (section 
76),  their  doing  so  did  not  annul  plaintiffs'  pre- 
vious notice  of  trial.  —  Griggs  v.  Edelbroek 
(Minn.)  111  X.  W.  555. 

59  Minn.  485. 
[b]     (Minn.;    ISHII.) 

Where,  after  the  commencement  of  the 
action,  the  defendants  and  their  attorney  re- 
moved from  the  state,  it  was  proper,  under 
Gen.  St.  1891.  §  5217,  to  serve  the  notice  of 
trial  on  the  attorney  at  his  place  of  residence 
in  the  state  to  which  he  removed. — Olmstead  v. 
Firth  (Minn.)  06  N.  W.  988. 

64  Minn.  243. 

§   12.   On  change  of  venue. 

(Wis.;    l.SOCi.) 

Where  the  supreme  court  reversed  a 
case,  with  orders  to  change  the  venue  to  an- 
other county,  a  notice  of  trial  in  the  latter 
county  before  the  record  had  been  transmitted 
thereto,  though  premature  and  irregular,  did 
not.  affect  the  jurisdiction. — Mills  v.  National 
Fire  Ins.  Co.  (Wis.)  05  N.  W.  730. 
92  Wis.  90. 

§   13.    Notice  of  filing;  of  pleadings. 

[a]  (Neb  :    lsft.Vi 

In  a  suit  to  foreclose  a  mortgage,  where 
the  owner  of  the  equity  of  redemption  answered 
within  the  time  fixed  by  statute,  denying  the 
material  allegations  of  the  petition,  it  was  error 
to  permit  plaintiff  to  file  a  supplementary  peti- 
tion, after  answer  day,  to  recover  moneys  paid 
out  to  insure  the  mortgaged  property  after  bring- 
ing suit,  without  notice  to  such  defendant  own- 
er.—Havemeyer  v.  Paul  (Neb.)  03  N.  W.  932. 
45  Neb.  373. 

[b]  (Neb.:   1895.) 

In  a  suit  to  foreclose  a  mortgage,  an 
owner  of  the  equity  of  redemption,  who  answer- 
ed within  the  time  prescribed  by  statute,  was 
entitled  to  notice  of  answers  subsequently  filed 
by  other  defendants  claiming  liens  on  the  mort- 
gaged property. — Havemeyer  v.  Paul  (Neb.)  03 
N.  W.  932. 

45  Neb.  373. 

§   14.    Motions. 

[a]  (Mich.;    lsftt.l 

An  issue  which  arises  on  a  motion  may 
be  framed  by  the  court,  and  tried  without  for- 
mal pleadings  thereon. — Turner  v.  St.  Clair  Tun- 
nel Co.  (Mich.)  01  N.  W.  72. 

102  Mich.  574. 

[b]  (Neb.:    1895.) 

A  second  motion  should  not  be  enter- 
tained where  one  for  the  same  purpose  has  been 
overruled,  unless  leave  to  file  a  second  one  is 
specially  given. — Stutzner  v.  Priutz  (Neb.)  61 
N.  W.  020,  43  Neb.  306. 

[c]  (S.  D.:    1895.) 

It  was  not  error  to  deny  an  application 
for  an  order  under  Comp.  Laws.  §  5321,  subd. 
5,  compelling  persons  to  attend  before  a  referee 
appointed  for  that  purpose,  and  make  affidavits 
to  be  used  in  resisting  a  motion  to  discharge  an 
attachment,  where  it  did  not  appear  that  such 
persons  refused  to  make  affidavits,  or  that  they 
possessed  knowledge  of  material  facts. — Pirie  v. 
Berg  (S.  D.)  64  N.  W.  1130. 

§   15.    Matters     determined     on     motion — 
Frand. 
(Mich.:   1894.) 

The  question  of  fraud  in  the  procure- 
ment of  a  discontinuance  of  an  action  cannot 
be  tried  on  affidavits  in  support  of  a  motion  to 
Bet  it  aside. — Voigt  Brewery  Co.  v.  Donovan 
'Mich.)  61  N.  W.  343. 

103  Mich.  190. 


5   16.    Notice  of  motion. 
I  a  I     (Minn.;    189.-.. > 

Where  an  order  in  an  action  to  seques- 
trate a  corporation's  property  provided  that  oth- 
er creditors  might  become  parties  on  filing  their 
complaints  and  serving  copies  of  the  same  on 
the  receiver  of  the  corporation,  a  notice  of  mo- 
tion by  a  creditor,  attached  to  and  served  with 
the  complaint  on  the  receiver  after  the  filing  of 
the  complaint,  was  not  made  before  the  creditor 
became  a  party  to  the  action,  so  as  to  render  the 
service  of  the  notice  invalid. — National  German- 
American  Bank  v.  St.  Anthony  Park  North 
Kcal-Estate  Co.  (Minn.)  03  N.  W.  1068. 
01  Minn.  359. 
[b]     (S.  D.:    1895.) 

A  notice  of  motion,  in  an  action  in  which 
there  are  several  defendants,  which  names  the 
first  defendant,  with  the  abbreviation  "et  al.," 
is  sufficient,  where  the  adverse  party  was  not 
misled  by  the  failure  to  insert  the  names  of  all 
the  defendants. — Jerauld  County  v.  Williams  (S. 
I).)  03  N.  W.  905. 

§   17.    Consolidation  of   motions. 

(Wis.;    1897.) 

It  is  proper  to  consolidate  motions  by  one 
judgment  creditor  to  have  the  proceeds  of  exe- 
cutions issued  by  another  judgment  creditor  ap- 
plied first  in  payment  of  movant's  judgment,  on 
the  ground  that  he  was.  by  fraud,  induced  to 
release  a  prior  levy. — Marks  v.  Auerbach  (Wis.) 
09  N.  W.  1001. 

§18.   Orders. 

(Wis.:    1895.) 

An  order  that  a  motion  for  a  continuance, 
on  the  ground  that  an  amended  answer  has  been 
filed  after  service  of  the  notice  of  trial,  be  de- 
nied, and  declaring  that  the  amended  answer  "is 
not  properly  a  part  of  the  record  herein."  did  not 
have  the  effect  of  striking  out  such  answer. — 
Whitefoot  v.  Leffingwell  (Wis.)  03  N.  W.  82. 
90  Wis.  182. 

§    19.    Transfer  from  one  docket  to  anoth- 
er— From  equity  to  law  docket. 
(Iowa;    1895.) 

Plaintiff  petitioned  in  equity  to  rescind  a 
contract  for  the  purchase  of  land,  and  defend- 
ant set  up  a  counterclaim  for  the  balance  of  the 
purchase  price,  and  asked  the  foreclosure  of  a 
vendor's  lien.  Plaintiff  then  filed  a  substituted 
petition,  pleading  fraud  and  asking  damages, 
and  moved  to  transfer  the  cause  to  the  law 
docket  for  trial  by  jury.  Defendant  filed  sub- 
stantially the  same  answer  and  cross  petition, 
in  reply  to  which  plaintiff  offered  to  pay  any 
balance  found  due  defendant  after  deducting 
said  damages.  Defendant  then  filed  a  general 
denial.  Held,  that  plaintiff's  motion  to  transfer 
the  cause  was  thereupon  properly  overruled, 
though  in  his  reply  he  consented  to  the  estab- 
lishment of  a  vendor's  lien  for  the  balance  of 
the  price  due  defendant,  and  the  issuance  of  a 
special  execution  by  the  law  court. — Wilkinson 
v.  Pritchard  (Iowa)  01  N.  W.  905. 
93  Iowa,  30S. 

§   20.   — —   From  law  to  equity  docket. 

[a]  (Iowa:    1894.) 

Under  Code,  §  2903.  a  court  of  law  is 
vested  with  concurrent  jurisdiction  with  a  court 
of  equity  over  the  appointment  of  a  receiver: 
and.  if  the  plaintiff  wishes  a  cause  transferred 
to  the  equity  side  of  the  docket,  he  must  make 
a  motion  to  that  effect  at  the  time  of  his  ap- 
plication for  the  appointment  of  a  receiver, 
and  before  a  court  of  law  makes  the  appoint- 
ment—Raab  v.  Albright  (Iowa)  01  N.  W.  402. 
93  Iowa,  50. 

[b]  (Iowa;    1895.) 

Where  the  parties  to  an  action  com 
menced  as  one  at  law  stipulate,  after  issue  has 
been  taken  as  in  such  proceedings,  as  to  the 
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upon  which  it  is  agreed  that  the 
hall  ent<  i     in  b  hall  be  warrant- 

ed, equity  acquires  jurisdiction  to  -'runt  its  ap 
propriate  relicl      I  '     J    v.  Johnson  i  !ounty 

(Iowa)  01  N.   W.  995. 
|,.  I     iIikui:    188(5.) 

In    his    pleading    controverting    thi 
Bwer  ,  .  on  i        ttion 

under Igment  against  her  husband  di 

indebtedness  to  him,  plaintiff  alleged  that  she 
waa  indebted  tor  conveyances  made  to  her  by 
him  in  fraud  of  creditors,  and  by  reason  of 
th,  i  Kecution  to  her  of  a  mortgage  i 
property,  largely  exceeding  in  value  the  amounl 
0j  the  debt  11  w  as  given  to  Becure,  and  thai  this 
mortgage  was  fraudulently  foreclosed,  "so  as  to 
defraud  creditors.  EM,  that  no  equitable  issue 
was  raised,  and  a  transfer  of  the  cause  to  equity 
was  error.— Kelley  v.  Andrews  (Iowa)  62  N. 
W.  S53. 

|d]     llonm    1895.) 

Defendant's  application  to  transfer  from 
the  law  to  tlic  equity  calendar  an  action  against 
it  to  enforce  its  liability  as  a  stockholder  in  an 
insolvent  corporation  will  be  denied,  where  by 
its  answer  it  has  simply  alleged  that  it  never 
subscribed  for  nor  purchased  any  stock  and  that 
none  was  issued  to  it,  but.  that  it  is  a  corpora- 
tion, and  under  its  articles  has  no  authority  to 
purchase  such  stock,  that  any  that  may  ap- 
pear in  its  name  is  held  by  it  as  collateral,  and 
that  the  judgment  which  plaintiff  attempts  to 
enforce  is  one  against  a  de  facto  corporation, 
while  the  stock  it  holds  is  in  the  de  jure  succes- 
sor thereof.— Calumet  Paper  Co.  v.  Stotts  Inv. 
Co.  (Iowa)  64  N.  W.  7S2. 

[e]  (Iowa;   189<i.) 

It  was  proper  to  refuse  to  transfer  to 
equity  an  action  to  recover  for  goods  sold, 
wherein  the  intervener  demanded  judgment 
against  plaintiff  on  notes  for  rent,  secured  by 
i  battel  mortgage,  but  did  not  ask  to  foreclose 
i lie  mortgage  nor  the  establishment  of  a  land- 
lord's lien.— Kassing  v.  Walter  (Iowa)  6o  N.  W. 
832. 

[f]  (Iowa:    1S9G.) 

An  action  against  a  bank  to  recover  for 
failure  to  pay  a  check  out  of  certain  proceeds 
deposited  with  it  as  agreed  is  an  action  at  law, 
and  is  improperly  transferred  to  the  equity 
calendar  as  seeking  to  enforce  a  trust  in  the 
proceeds.  —  Ha wlev  v.  Exchange  State  Bank 
(Iowa)  66  N.  W.  152. 

lei     down:    1897.) 

Pending  an  action  by  G.,  by  her  mother 
as  next  friend,  against  the  estate  of  the  latter's 
father,  to  enforce  an  agreement  to  convey  land 
to  G.  and  pay  her  $1,000,  the  mother  agreed  to 
dismiss  the  suit,  and  convey  her  own  interest 
in  the  estate  as  heir  to  her  brother.  After- 
wards the  mother  died,  and  her  executor,  under 
a  decree  for  specific  performance  obtained  by 
the  brother  with  the  executor's  consent,  convey- 
ed the  mother's  interest,  but  said  suit  was  not 
dismissed.  Held,  that  a  proceeding  by  G.'s 
guardian  to  establish  a  claim  against  the  moth- 
er's estate  because  of  its  having  received  the 
proceeds  of  the  interest  so  conveyed  was  not 
one  for  equitable  relief,  transferable  to  the 
equity  docket.— Guion  v.  Giller  (Iowa)  70  N. 
W.  201. 


21. 


fer. 


Waiver  of  objections  to  trans- 


(Iowa:    1894.) 

Where  a  plaintiff  brings  an  action  at 
law,  and  subsequently  so  changes  the  issues 
that  upon  his  application  the  court  transfers  the 
cause  to  the  equity  side  of  the  docket,  and  the 
defendant  joins  issue  in  equity,  the  defendant 
does  not  thereby  waive  any  error  in  thus  trans- 
ferring the  cause.— Eaab  v.  Albright  (Iowa)  61 
N.  W.  402. 

93  Iowa,  50. 


IV.    STIPULATIONS. 

ibility    of    stipulation    made   at    former 
''Evidence,"  I  104. 

i.  cord  on    i  tl,"  §  109- 

l<    bill  of  ex- 

|  Bill  of,"  §  4. 

Bringing  stipulation  of  fads  into   record 
"Appeal,"  §  141. 

tion   as  to  change  of  veuu< 
"Venue  in  Cn     Casi  -."  I   Is- 
Extending  time  of  taking  appeal,  see  "Ap 

§  50. 
Extinguishing  dower  rights,  see  "Dower,1  §  4. 

§   22.    Made  out  of  court. 

(Neb. i    is:).-,., 

The  court  is  not  bound  by,  and  need  not 
enforce,  agreements  relating  to  a  cause  made 
em  .if  court  by  the  parties  or  their  attorneys, 
and  not  brought  to  the  attention  of  the  court.— 
Kent  v.  Green,  62  N.  W.  71,  43  Neb.  673. 

§  23.    Construction  and  effect. 

[a]  (Iowa:    1890.) 

A  judgment  reciting,  "On  condition  of 
the  acceptance  by  plaintiff  of  $600  in  full  for 
all  damages  herein,  and  on  the  further  condi 
tion  that  the  defendant  also  accept  same,  and 
agrees  not  to  appeal  to  the  supreme  court  here- 
in, judgment  is  hereby  entered  on  verdict  for 
said  $600  and  costs  against  defendant,  and  mo- 
tion for  new  trial  is  withdrawn,"  shows  an 
agreement  by  defendant  not  to  appeal,  in  coi 
sideration  of  the  reduction  of  the  verdict,  and 
a  promise  by  plaintiff  not  to  appeal.— Lundon  v. 
Waddick  (Iowa)  67  N.  W.  388. 

[b]  ilnwa:    1896.) 

An  order  by  an  attorney  to  a  sheriff  to  turn 
over  property  attached  to  a  third  person  for  safe- 
keeping is  not  an  agreement,  within  Code,  §  213. 
providing  that  no  evidence  of  an  agreement  of  an 
attorney  shall  be  received  except  the  statement  of 
the  attorney,  or  his  written  agreement,  or  an  en- 
try thereof  on  the  records  of  the  court.— Citizens' 
Nat.  Bank  v.  Loomis  (Iowa)  69  N.  W.  443. 
£c]     (Mich.?    1895.) 

Where  complainant  in  a  suit  for  an  ac- 
counting stipulates  that,  in  consideration  of  his 
release  fioro  all  liabilities,  he  will  receipt  to  de- 
fendant for  a  certain  sum,  and  he,  being  so  re- 
leased, gives  such  receipt,  he  cannot  compel  de- 
fendant to  account  for  any  part  of  the  amount 
so  receipted  for  merely  because  defendant  ob- 
tained the  release  of  the  liabilities  at  less  than 
their  face  value.— Petrie  v.  Torrent  (Mich.)  65 
N.  W.  557. 

[d]  (Mich.!    189(5.) 

After  the  disagreement  and  discharge  ot 
the  jury,  a  written  stipulation  providing  that  the 
case  might  be  decided  by  the  justice  upon  the 
proofs  taken  upon  the  trial,  and  that  all  ques- 
tions raised  upon  the  trial  should  be  saved  to 
the  respective  parties,  was  not  a  waiver  of  error 
in  the  admission  of  evidence  on  the  trial.— 
Drovers'  Nat.  Bank  v.  Blue  (Mich.)  67  N.  W. 
1105. 

[e]  (Minn.;   1895.)  . 

Where,  by  a  stipulation,  parties  make  the 
decision  of  a  question  before  the  supreme  court 
conclusive  as  to  rights  in  controversy  between 
them,  the  decision  is  binding  on  the  parties  in 
a  subsequent  action  involving  the  same  rights, 
though  the  question  decided  was  not  a  material 
one  then  before  such  court.— Abbott  v.  Anheuser- 
Busch  Brewing  Ass'n  (Minn.)  62  N.  W.  286. 
60  Minn.  266. 

[f]  (Minn.;    18»«.)  . 

Where,  at  the  close  of  plaintiffs  evidence, 
each  party  moves  for  direction  of  a  verdict,  and, 
without  waiting  for  a  decision  on  the  motions, 
"the  jury  are  excused  from  the  case,  and  it  is 
agreed  that  it  be  submitted  to  the  court  for  de- 
termination," the  submission  is  not  of  the  mo- 
tions, but  of  the  case  for  determination  on  the 
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merits.— Chezick   v.   Minneapolis  &  N.   Elevator 
Co.  (Minn.)  OS  N.  W.  1093. 

[Sl      (Neb.:    1S95.) 

The  fact  that  a  party  stipulated  that  a 
proceeding  in  error  might  be  taken  by  the  ad- 
verse  party  from  an  order  which  was  not  final, 
and  that  the  supreme  court  might  enter  a  de- 
cree in  such  proceeding,  did  not  estop  him  to 
attack  the  decree  entered  by  the  supreme  court 
pursuant  to  the  stipulation,  in  an  action  based 
thereon. — Johnson  v.  Parrotte  (Neb.)  04  N.  W. 
303,  40  Neb.  51. 
[h]     (Neb.:    1S96.) 

A  nonresident  mortgagee  of  a  stock  of 
goods  having  by  his  attorney  taken  possession,  a 
creditor  of  the  mortgagor  attacked  the  mortgage, 
and  garnished  the  proceeds  of  the  stock  in  tin- 
hands  of  the  attorney,  and  stipulated  with  Dim 
that,  if  the  mortgagee  would  appear  in  the  ac- 
tion, such  proceeds  might  be  remitted  to  nim. 
Held,  that  the  creditor  could  not  thereafter  deny 
that  the  mortgagee,  by  his  attorney,  had  come 
lawfully  in  possession  of  the  goods,  but  that  he 
was  limited  to  the  question  whether  he  was  en- 
titled to  recover  the  proceeds  as  against  the  mort- 
gagee.— Commercial  Nat.  Bank  of  Omaha  v. 
Merchants'  Exch.  Nat.  Bank  of  New  York  (Neb.) 
06  N.  W.  273. 

47  Neb.  217. 

[i]     (Neb.;    1896.) 

In  an  action  against  a  bank  on  a  deposit, 
the  bank  answered  by  a  general  denial.  During 
the  trial  it  undertook  to  prove  payment.  Objec- 
tion being  made  to  the  relevancy  of  the  proof, 
an  agreement  was  made  in  open  court,  whereby 
the  bank  was  allowed  20  days  to  amend  its  an- 
swer "in  any  manner"  with  the  same  effect  as  if 
presently  filed,  and  the  trial  proceeded.  The  in- 
structions given  excluded  from  the  jury  the  con- 
sideration of  the  issue  of  payment  which  was 
finally  tendered  by  the  amended  answer,  filed 
after  trial,  but  within  the  stipulated  time.  Held, 
that  the  plaintiff  was  bound  by  the  terms  of  his 
stipulation,  and  that  the  judgment  must  be  re- 
versed for  failure  to  submit  the  issues  finally 
framed  to  the  jury. — Tecumseh  Nat.  Bank  v. 
Harmon  (Neb.)  60  N.  W.  1128. 

48  Neb.  222. 


§  24. 


As  to  evidence. 


(Iowa;    1890.) 

A  stipulation  between  parties  in  an  ac- 
tion before  a  justice  of  the  peace  in  terms:  "To 
save  costs  in  calling  witnesses,  it  is  agreed  by 
the  parties  to  this  case  that  this  case  shall  be 
submitted  to  the  court  for  decision  upon  the  one 
question  of  fact  whether  or  not  the  defendant 
B.,  on  or  about  the  29th  day  of  November,  1894, 
represented  and  stated  to  the  plaintiff  that  one 
J.  E.  (having  a  debt  against  the  defendant's 
farm)  had  consented  to  throw  off  the  interest 
on  his  said  debt  in  consideration  of  payment 
and  settlement:  that  evidence  shall  be  intro- 
duced on  this  issue  alone,"  etc., — obtains  only 
for  the  purpose  of  the  trial  before  the  justice 
of  the  peace.  Granger  and  Given,  JX.  dissent- 
ing.—Mills  v.  Bills  (Iowa)  06  N.  W.  881. 

S   25.    Wlo  bound  by. 

(Mich.;    1895.) 

One  of  the  defendants  in  replevin  can- 
not bind  other  defendants,  having  interests  in 
the  property  adverse  to  his,  by  an  agreement 
with  the  plaintiff,  to  which  such  other  defend- 
ants do  not  consent,  to  discontinue  the  action 
without  costs,  and  turn  over  the  property  to 
such  defendants. — Fowler  v.  Hosmer  (Mich.)  02 
N.  W.  1028. 

105  Mich.  90. 

§   26.    Relief  of  party  from  stipulation. 

[a]     (Minn.:    1896.1 

Where  defendant  stipulated  on  the  trial 
that,  if  plaintiff  was  entitled  to  recover,  she 
should  recover  a  certain  amount,  and,  by  a  sub- 
sequent stipulation  made  on  the  trial,  it  appear- 


ed that  plaintiff's  damages  were  of  much  less 
amount,  but  defendant  never  asked  to  be  reliev- 
ed from  the  first  stipulation,  he  could  not  ask 
that  relief  on  appeal. — Warren  v.  Great  North- 
ern Ry.  Co.  (Minn.)  00  N.  W.  984. 
04  Minn.  239. 

[b]      (\eb.;    1896.) 

Written  stipulations  of  counsel  in  re- 
gard to  the  trial  of  a  cause  may  be  set  aside  by 
the  court  in  its  discretion  when  their  enforce- 
ment would  result  in  serious  injury  to  one  of 
the  parties,  and  the  other  party  would  not  be 
prejudiced  by  their  being  set  aside. — Keens  v. 
Robertson,  65  N.  W.  897,  46  Neb.  837. 


V.    FILING  AND  SERVICE  OF  PAPERS 
AND  PLEADINGS. 

§  27.    Time  of  filing  pleading. 

[a]     (Iowa:    1S95.) 

In  an  action  by  an  assignee  for  creditors, 
the  defendant  may  attack  the  validity  of  the 
assignment  by  a  pleading  filed  after  part  of  the 
testimony  has  been  introduced.  —  Franzen  v. 
Hutchinson  (Iowa)  62  N.  W.  698. 

[bl     (Iowa;    1890.) 

It  is  not  error  to  strike  out  a  counterclaim 
not  filed  until  near  the  close  of  the  trial. — Gil- 
bert v.  Adams  (Iowa)  68  N.  W.  SS3. 

[e]     (Neb.;    1896.) 

The  granting  of  permission  to  file  a  reply 
out  of  time,  or  during  the  trial,  rests  largely  in 
the  legal  discretion  of  the  trial  court. — Storz  v. 
Finkelstein  (Neb.)  60  N.  W.  1020. 
48  Neb.  27. 

§   28.    Service   of  pleadings. 

[a]  (Mich.:    1S96.) 

Under  How.  Ann.  St.  §  7291,  authoriz- 
ing the  commencement  of  actions  by  declara- 
tion, and  the  service  of  copy  with  rule  to  plead 
indorsed,  such  service  may  be  made  by  the 
plaintiff  in  person. — Penfold  v.  Slyfield  (Mich.) 
68  N.  W.  226. 

[b]  (S.  n.;    1S9.1.) 

Where  an  affidavit  of  merits  and  a  copy 
of  the  proposed  answer  were  not  served  with  a 
notice  of  motion  for  leave  to  serve  an  answer 
after  expiration  of  the  statutory  time,  as  requir- 
ed by  rules  of  court,  the  motion  was  properly 
denied. — Searles  v.  Lawrence  (S.  D.)  65  N.  W. 
34. 

§  29.    Pleading  served  after  time —  Waiv- 
er. 

(Wis.:    1894.) 

Where  defendant  receives  without  ob- 
jection and  retains  a  reply  which  is  served  after 
the  time  limited  for  service,  he  waives  his  right 
to  default  for  want  of  a  reply  in  time. — Moore 
v.  Ellis,  01  N.  W.  291,  89  Wis.  10S. 


PRAIRIE  FIRES. 

Prosecution  for  setting,  see  "Fires." 

PRECINCTS. 

See  "Elections  and  Voters,"  §  15. 


PREFERENCES. 

See  "Assignments  for  Benefit  of  Creditors,"  §§ 
12-17;  "Corporations,"  §§  92,  93;  "Insol- 
vency," §§  4-6. 
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PREJUDICE. 

Local  pri  iudio     i       i  ound   for  i  be  age  of  v<  qui 
a  c  "i  Iriminal  Law,"      I  I 

continuance,  see  "Criminal  Law,"  S  40, 

Of  jud  md  tor  change  of  venue,  see  "Crim 

mi!  Law,"  s  12. 
Of  juroi      ee  "Jury," 
Of  witness,  see  "Witness,"  §  C-l. 

PRELIMINARY  HEARING. 

See  "Criminal  Law,"  §§  17-21. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  §§  25,  20. 

PREMATURE  ACTION. 

See  "Actions,"  §  3. 

PREMATURE  APPEAL. 

<See  "Appeal,"  §  4. 

PREMIUMS. 

See  "Insurance,"  §§  45-47. 

On  loans  from  building  association,   see  "Build- 
ing and  Loan  Associations,"  §  5. 

PRESCRIPTION. 

See  "Adverse  Possession";    "Limitation   of  Ac- 
tions." 

<  Jreation  of  highway  by,  see  "Highways,"  §§  4,  5. 
Easements  by,  see  "Easements."  §  6. 
Right    to   flowage   by,   see   "Waters  and   Water 
Courses,"  §  9. 

to   maintain   nuisance   by,   see   "Nuisance," 

§  6. 

PRESENTATION. 

Of  claims  against  assigned  estate,  see   "Assign- 
ments for  Benefit  of  Creditors,"  §  34. 
— < —  county,  see  "Counties,"  S§  46-53. 

decedent's   estate,   see  "Executors  and   Ad- 
ministrators." S§  15-18. 

insolvent  bank,  see  "Banks  and  Banking,"  § 

38. 

school  district,  see  "Schools  and  School  Dis- 
tricts," §  33. 

PRESUMPTION. 

See  "Evidence,"  §§  5-7. 

Of  innocence,  see  "Criminal  Law,"  5  159. 
Of  payment,  see  "Payment,"  §§  9,  10. 
On    appeal,    sec     "Appeal,"    §§    173,    209-220; 
"Criminal  Law,"  §§  219-221. 


PRICE. 

Action  for,  see  "Sale,"  §§  60-69;    "Vendor  and 
Purchaser,"  §§  33-35. 


PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  §§  11-14. 


PRINCIPAL  AND  AGENT. 

I  WHEN   RELATION  EXISTS,  §§  1-4. 

II  POWERS  OF  AGE 

III.   RATIFICATN  I  IS. 

IV.   RIGH  VS     \M»    LIABILITIES    INTER 

si:,  ii  19  23. 

V.   RIGHTS    AND    LIABILITIES    AS     i" 
THIRD   PERSONS,        24  27. 
VI.  ACTIONS,       28  30. 

See,  also,  "Factors  and  Broken";  "Master  and 
Servant")  "Pon 

of  husband  for  wife,  see  "Husband  and 
Wife,"  S  2. 

Agreement  giving  exclusive  agency,  public  pol- 
ios .  see  "I  lontracts."  S  14. 

City  agents,  see  "Municipal  Corporations,"  §§ 
38-  .">:.'. 

Contracts  by  agent  relating  to  land,  effect  of 
statute  of  frauds,  see  "Fraud*,  Statute  of,"  § 
18. 

Corporate  agents,  see  "Corporations,"  SS  12  23. 

Declarations  of  agent  as  evidence,  see  "Evi- 
dence," I  89. 

Embezzlement  by  agent,  see  "Embezzlement," 
§  2. 

Insurance  agents,  see  "Insurance,"  5.  :u    In:; 

Liability  of  corporation  for  torts  of  agent,  see 
"i  lorporations,    S  38. 

Release  of  surety  on  agent's  bond,  see  "Prin- 
cipal and  Surety."  §  11. 

Sale  of  liquor  by  agents,  see  "Intoxicating  Liq- 
uors," §  26. 

Usurious  transactions  through  agent,  see 
"Usury,"  §  7. 


I.    WHEN  RELATION  EXISTS. 

Construction    of    contract,    agency    or    sale,    see 

"Sale."   §  5. 
Deposits  creating  relation  of  principal  and  agent, 

see   "Banks  and  Banking,"  §  8. 

§   1.    Creation  of  relation, 
la]     (Iowa:   1S9IS.) 

One  who,  acting  under  arrangement  with 
a  person  making  farm  loans,  secured,  from  a 
person  desiring  to  borrow,  a  written  applica- 
tion on  a  blank  form  prepared  by  the  lender,  to- 
gether with  the  necessary  proofs  of  title,  which 
he  forwarded  to  the  lender,  and.  upon  their  ac- 
ceptance by  him.  procured  the  signature  of  the 
borrower  to  a  note  and  mortgage  submitted  by 
the  lender,  recorded  the  mortgage,  received  from 
the  lender  the  proceeds  of  the  loan,  and  ap- 
plied it  to  the  discharge  of  prior  incumbrances 
as  directed  by  him,  was  the  agent  of  the  lender, 
though  the  borrower,  in  his  application,  named 
him  as  his  agent  to  receive  the  loan. — McLean 
v.  Ficke  (Iowa)  62  X.  W.  753;  Beach  v.  Same. 
Id. 

[b]  (Iowa;    J89(i.> 

A  contract  whereby  plaintiff  agrees  to 
furnish  defendant  certain  merchandise  at  a  cer- 
tain price,  to  be  sold  by  him  as  agent  for  plain- 
tiff, the  defendant  to  purchase  the  merchandise 
remaining  unsold  at  u  certain  time,  title  t..  re- 
main in  plaintiff  until  the  price  is  paid,  is  a  con- 
tra.t  of  agency,  and  not  a  sale  of  the  goods  to 
defendant,  so  as  to  render  him  absolutely  liable 

for  the  g i    if  destroyed  by  tire  without  u 

gence  on  his  part.— Norton  v.  Melick  (Iowa  i  66 
N.  W.  7S0. 

[c]  (Iowa i   18960 

A  purchaser  of  land  subject  to  a  lease,  who 
permitted  the  former  owner  to  collect  the  rents, 
which  he  paid  over  to  her  from  time  to  time, 
thereby  recognized  him  as  her  agent,  and  was 
bound  by  an  authority  {riven  by  him  to  the  ten- 
ant to  sell  -rain,  and  such  authority  operated  as 
a  waiver  of  her  lien  for  rent  on  the  grain  so  sold. 
—Wilson  v.  Fones  (Iowa)  68  N.  W.  588. 
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[dl     CMlch.i    1S9(i.) 

A  custom  on  the  part  of  a  mortgagee  to  send 
the  interest  coupons  to  a  mortgage  company  for 
collection  does  not  constitute  such  company  her 

agent  to  receive  payment  of  the  principal  debt. 
-Wilson  v.  Campbell  (Mich.)  68  N.  W.  278. 
[e]     (Wis.:    ISO."..) 

A  writing  signed  by  defendant,  and  re- 
citing: "Received  of  J.  B.  $300,  paid  some  days 
since,  and  $1,900,  this  27th  day  June,  1890,  on 
lots  181,  483,  485,  487,  on  5th  St,  Ely  Add. 
tn  Superior.  Deed  made  to  bo  delivered  and 
grantee  named.    A  mort.  for  $3,800,  1  and  2  at 

5  per  cent.," — did  not  create  the  relation  of  prin- 
cipal and  agent. — Harnev  v.  Burhans  (Wis.)  64 
N.  W.  1031,  91  Wis.  348. 

§   2.    Evidence     of     relation — Declarations 
of  alleged  agent, 
[a]     down:    1895.) 

An  agency  cannot  be  shown  by  declara- 
tions of  the  agent  alone.—  Whitam  v.   Dubuque 

6  S.  C.  R.  Co.  (Iowa)  65  N.  W.  403. 
[ill    iiotvn:  isa«{.) 

The  testimony  of  a  supposed  agent  is  ad- 
missible to  establish  his  agency  and  powers, 
if  there  is  no  written  evidence  of  his  employ- 
ment.— O'Leary  v.  German  American  Ins.  Co. 
of  New  York  (Iowa)  69  N.  W.  686. 

[e]     (Neb.) 

Agency  cannot  be  proved  by  the  declara- 
tions of  one  assuming  to  act  in  that  capacity. 
—(1895)  Burke  v.  Frye,  62  N.  W.  476.  44  Neb. 
223;  (1S9(>|  Anheuser-Busch  Brewing  Ass'n  v. 
Murray,  66  N.  W.  635,  47  Neb.  627. 

[d]     (Nell.:    1895.) 

Agency  cannot  be  proved  by  acts  and 
declarations  of  the  alleged  agent  not  brought 
home  to  the  principal. — Richardson  &  Boynton 
Co.  v.  School  Dist.  No.  11,  Nuckolls  County 
l  A  N.  W.  21S.  45  Neb.  777. 

§  3.    Weight   and   sufficiency. 

[a]     (Iowa:    1S95.) 

Where  there  was  no  evidence  of  a  formal 
termination  of  an  agency  for  the  sale  of  land 
before  the  sale  was  made,  evidence  that  the  pur- 
chasers dealt  with  defendant  as  an  agent  of 
plaintiff,  and  that  defendant  had  no  interest  in 
the  land  other  than  the  profit  he  could  realize 
from  its  sale  for  plaintiff,  will  support  a  findiug 
that  the  agency  existed  at  the  time  of  the  sale. 
— Hillebrant  v.  Green  (Iowa)  62  N.  W.  32. 
93  Iowa,  661. 

lb]     (Mich.:   1886.) 

In  an  action  on  a  contract,  made  with 
an  alleged  agent,  for  the  sale  of  lands  belong- 
ing to  an  estate,  testimony  that  snch  person 
was  paid  by  the  executors,  and  that  the  con- 
tract was  sent  to  him  to  be  delivered,  warrants 
a  finding  that  he  was  such  agent.— Dodge  v. 
Tullock  (Mich.)  6S  N.  W.  239. 

[el     (Midi.:    1890.) 

Testimony  of  one  to  whom  defendant  had 
sold  his  business,  that  the  latter  authorized  him 
to  buy  goods  in  his  name,  together  with  evidence 
that  goods  were  shipped  by  plaintiff  to  defend 
ant,  and  invoices  mailed  to  him.  sustains  a  ver- 
dict against  defendant  for  the  price.— Cleve- 
land Co-operative  Stove  Co.  v.  Mallerv  (Mich.) 
69  N.  W.  75. 

§  4.    Revocation, 
[a]     (Iowa:    1S97.) 

On  foreclosure  the  mortgagor  alleged  that 
the  loan  was  procured  in  part  to  pay  "for  liq- 
uors sold  to  him  by  the  mortgagee,  as  agent  of 
S.  It  appeared  that  the  mortgagor  had  some 
talk  with  the  mortgagee  about  the  liquors,  but 
wrote  to  S.  as  to  the  business  at  the  place  where 
he  was  located,  and  went  to  see  him;  that,  as 
soon  as  he  had  completed  arrangements  for  the 
loan,  he  telegraphed  to  S.  to  turn  the  goods  over 
to  a  third  person;  that  the  mortgagee  retained 
the  sum  which  the  mortgagor  had  agreed  to 
pay  S.  for  the  liquors,   and  'delivered  it  to  S. 


Held,  that  the  mortgagee  was    no1    the  agent  of 
S—  Gadmer  v.  Lent  (Iowai  70  N.  W.  732. 
[b]     (Neb.:    isjtT.t 

An  exclusive  power  to  sell  may  be  revoked 

by  the  principal  at  any  time  bef the  sale. — 

Woods  v.  Hart  (Neb.)  70  N.  W.  53. 

II.    POWERS   OF   AGENT. 

Authority  of  cashier  of  bank,  see  "Banks  and 
Banking."  §§  26,  27. 

to  make  affidavit  for  attachment,  see  "At- 
tachment." §  15. 

Power  of  partner  to  bind  firm,  see  "Partnership," 
§§  13-19. 

Representation  of  bank  by  officer,  see  "Banks 
and  Banking,"  §§  24,  25. 

§   5.    Express  and  implied  powers. 

[a]  I  Mich.-.    IS!) 4.1 

Plaintiffs  contracted  to  furnish  defend- 
ant with  a  tug  tor  rafting  purposes,  "com- 
manded by  F.,  a  capable  and  experienced  raft 
tug  man."  On  F.'s  reporting  for  orders,  he  was 
handed  by  one  W.  two  letters,  one  saying  that 
the  bearer  was  defendant's  "log  man;  any  or- 
ders from  him  will  be  the  same  as  from  this 
office";  and  the  other  ordering  him  to  take  a 
raft  in  tow  to  a  certain  place  with  "our  man"; 
from  there  to  wire  for  orders.  Held,  that  or- 
ders given  F.  by  W.,  with  reference  to  the 
transportation  of  the  raft,  would,  in  the  ab- 
sence of  evidence  as  to  the  meaning  of  the 
term  "log  man,"  be  binding  upon  defendant. — 
Stevenson  v.  Michigan  Log-Towing  Co.  (Mich.) 
61  N.  W.  536. 

103  Mich.  412. 

[b]  (Mich.:    1S9.-.1 

Defendant  held  certain  accounts  for  col- 
lection, and  from  the  proceeds  thereof  was  to 
pay  the  assignor's  creditors.  Held,  that  defend- 
ant was  justified  in  paying  a  tax  due  from  the 
assignor  to  the  state. — Tanner  v.  Page  (Mich.) 
63  N.  W.  993. 

[c]  (Mich.:    189<S.) 

Merely  holding  out  a  person  as  agent  does 
not  estop  the  alleged  principal  from  denying  such 
person's  authority  to  contract  in  his  behalf,  un- 
less the  representations  were  made  under  such 
circumstances  that  the  principal  should  have  ex- 
pected that  they  would  be  relied  upon,  and  un- 
less they  were  actually  relied  upon  in  good  faith, 
to  the  injury  of  an  innocent  party.— Clark  v.  Dill- 
man  (Mich.)  66  N.  W.  570. 

[dj     (Mich.;    1897.) 

Authority  to  modify  a  contract  is  given  to 
an  agent  of  the  assignee  of  the  contract  by  a 
letter  from  the  assignee  to  the  other  party  to 
the  contract,  stating  that  as  successor  of  the 
original  party  he  was  prepared  to  fulfill  all 
contracts,  and  that  the  agent  was  "fully  au- 
thorized to  do  business  for  me." — Berry  v.  Hald- 
eman  (Mich.)  70  N.   YV.  325. 

[o]      (Minn.:    1895.1 

Under  a  power  of  attorney  authorizing 
an  agent  to  act  for  his  principal  in  all  matters 
relating  to  a  building  contract,  and  the  con- 
struction of  the  building,  the  agent  is  author- 
ized in  make  an  oral  contract  with  the  con- 
tractors for  the  removal  of  stones  which  were 
sunk  below  the  surface  of  the  building  lot,  and 
whose  existence  were  unknown  to  either  party 
when  the  contract  was  made. — Michaud  v.  Mc- 
Gregor (Minn.)  63  N.  W.  479. 
01  -Minn. 
[f]     (Minn.:    1  S9(i.) 

The  law  does  not  impose  upon  a  party 
who  produces  an  article  for  sale  the  duty  of  ex- 
ercising diligence  and  prudence  that  he  may  sea- 
sonably discover  that  an  agent  or  clerk  special- 
ly employed  by  him  to  sell  his  wares,  and  cloth- 
ed with  no  other  authority,  apparent  or  real,  is 
so  far  exceeding  his  authority  to  sell  as  to  en- 
gage in  purchasing  from  rival  concerns,  on  his 
employer's  account,  the  very  article  the  latter 
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odueing  and  Belling.    Fiaam     I         f  Penn 
Bylvanio  v.  i  »l.i  I'm     i   i    I    I    ial  ( !o.  i  \lmn.i  68 
N.    W.   7(1. 

1 1  I     (Neb.;    189S.) 

Win  re  it  appeared  thai   the  landlord  ne- 
gotiated  \wtli    the    tenant    with    regard    t"    an 

delivery  of  possession  of  the 
premises,  both  by  letter  and  by  agent,  and  that 
the  a     ul    bad   authority    to  colled    rei 

be  property,   a   I 
the  agent,   in  agreeing   to   pay   the   tenant    bis 
mo  vie     ■    pensi      i     the  latter  would  n 
mediately,  acted  within  the  scope  of  his  author- 

n  is    « .- 1 1 •  i : 1 1 . 1 . • .  I .      ( Ireigbton    v.    Fin 
'.I  N.  \\ .  1103,  16  Neb.  i.".7. 

I  Il  I       (  N.I..;      1806.) 

I'll"  I'.-tel  that  a  person  is  aulhniiz.-d  to  re- 
ceive installments  of  Interest  Calling  due  on  a 
mortgage  does  not  justify  an  infi  rence  thai  be  is 
authorize  I  to  collect  the  principal  sum  i  o  its 
maturity,  where  the  evidenci  ol  indebtedness  is 
doI  and  has  not  been  in  Ids  possession. — Richards 
v.  Waller  (Nob.)  68  N.  W.  L063. 

1 1 J     (Neb.;    1806.) 

The  fact  that  payments  to  a  loan  company  of 
interest  falling  due  on  a  mortgage  were  forwarded 
to  the  holder  of  the  mortgage  note  did  not  bind 
the  holder  as  to  a  subsequent  payment  so  made 
which  was  not  forwarded,  he  not  having  recog- 
nized the  company  as  his  agent. — Richards  v. 
Waller  (Neb.)  68  N.  W.  1053. 
[j]     (Wis.;    1895.) 

An  agent  employed  to  purchase  tax  titles, 
receiving  as  compensation  a  percentage  of  the 
net  profits,  has  no  authority  to  convey  lands  pur- 
chased for  the  principal  at  a  tax  sale.— Jourdain 
v.  Fox  i Wis. i  62  N.  W.  936. 
90  Wis.  99. 

S   6.   Contracts  of  employment. 

la]     fS.D.t    1896.) 

A  nonresident  agent,  authorized  by  his 
principal  and  charged  with  the  exclusive  manage- 
ment of  a  real-estate  loan  business  in  this  state, 
including  the  examination  of  titles  and  foreclo- 
sure of  mortgages,  has  implied  authority  to  direct 
a  local  subagent,  through  whom  all  the  business 
has  been  transacted,  to  retain  a  lawyer,  whenever 
the  interests  of  his  principal  demand  professional 
attention.— Davis  v.  Matthews  (S.  D.)  66  N.  TV. 
156. 

[1>]     (S.  D.;    1807.) 

An  agent  authorized  to  sell  machinery  in 
certain  designated  counties,  on  commission,  has 
no  power  to  employ  counsel  to  represent  his 
principal  generally  in  legal  matters. — Kirby  v. 
Western  Wheeled  Scraper  Co.  (S.  D.)  70  N. 
W.  1052. 
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Purchases  and  sales. 


In]     ilowai    1S!>7.| 

A  written  contract  under  which  possession 
of  a  stock  of  goods  was  transferred,  the  trans- 
feree to  pay  the  owner  a  certain  sum  from  their 
proceeds,  and  to  then  become  the  owner  of  the 
remainder,  but  the  title  not  to  pass  until  such 
payment  was  made,  whether  regarded  as  evi- 
dencing a  conditional  sale  or  a  bailment,  does 
uot  authorize  the  transferee  to  bind  the  seller 
or  bailor  for  the  price  of  new  goods  purchased 
by  him,  and  added  to  the  stock.— Bentley  v. 
Snyder  (Iowa)  69  N.  W.  1023. 

[li]     (Mich.:    ISOO.) 

A  canvasser  employed  by  a  piano  com- 
pany to  solicit  customers,  but  with  no  authority 
to  make  sales,  went  with  one  of  the  firm  to  de- 
fendant's house,  where  he  introduced  his  com- 
panion as  the  manager  and  himself  as  the  agent 
of  the  company,  and  offered  in  the  manager's 
presence  to  sell  a  $500  piano,  which  had  been 
brought  to  the  house  in  the  hopes  of  making  a 
.sale,  for  $400,  but  the  offer  was  refused,  and  it 
was  understood  that  the  instrument  should  be 
immediately  removed.  The  canvasser  subse- 
quently went  alone  to  defendant's  house,  and 
told  him  he  would  see  his  employers,  and  then 


■ 
offered  to  Bell  the  piano  for  $200,  which 
di  i .  1 1 ■  i ; i hi    accept  •'.   that    tbi 

it's  statement   in   n  g    i 
ers  before  ma  i  Ing  thi  offer,  a  ud  but    til 

il  for  half  the  price  demanded 
in   the  |  were  notice 

want  ol  authority  to  make  a  trade,  and  thai  no 

i  Bed.    Montgomery,  J.,  dissenting.    I 
>    il. .i  i     (Mid    -  >is  V  W.  231, 

I  ■■  I       i  Midi.;     1807.) 

Where  an  agent  authorized  to  make  sales 
a  consignment  of  goods  made  by  hi 
an   actual   Bale,  ins  election  is  binding  on  ins 

I  >onald    v.    Preston    Nat 
i  Me  I,. i  7n  N.  W. 
fuj     r Minn. i    tstm.t 

The  presumption  is  that  an  agent  Belling 
a  threshing  machine  has  authority  to  hell  the 

same    with    a    warranty. --Guar.    Scott   &   Co.    v. 

Patterson  (Minn.)  68  N.  W.  69. 

|e|      i  V  D.|     IS'Xi.l 

After  an  agent,  having  authority  to  sell  per- 
sonally, sells  the  same  uiieotidit i.nia My ,  be  lia.s 
no  implied  authority  to  rescind  the  sale,  and  en- 
ter into  a  new  contract  of  sale  with  the-  original 
purchaser.— Fletcher  v.  Nelson  (N.  D.)  69  N.  W. 
53. 

HI     (Win.;    1896.) 

An  agent  authorized  to  sell  a  horse  cannot 
bind   his  principal  by  a  warranty  that  the  ani- 
mal is  sound,  in  the  absence  of  express  anil. 
or  of  a  usage  to  warrant  on  such  sale. — Westurn 
v.  Page  (Wis.)  08  N.  W.  1003. 

In       .Wis.:    1897.) 

The  issues  were  whether  Q.,  who  bought 
sleds  and  gave  plaintiff  an  order  on  defend- 
ant for  the  price,  had  authority  to  do  so,  and 
whether  the  sleds  were  in  fact  sold  on  defend- 
ant's credit.  The  day  after  Q.  notified  defend- 
ant of  the  purchase  and  the  order,  defendant 
wrote  plaintiff  asking  time  for  payment.  Four 
months  later  he  wrote  that  he  desired  plaintiff 
to  take  his  note  for  the  debt.  Four  months 
afterwards  he  wrote  that  he  would  send  tin- 
money  as  soon  as  he  could,  and  two  months 
later  he  wrote  plaintiff  to  come  to  his  place, 
if  Q.  had  not  paid  for  the  sleds,  and  they 
would  determine  what  had  best  be  done.  Held, 
that  though  it  was  agreed,  and  the  court  char- 
ged, that  the  letters  did  not  constitute  a  con- 
tract, they  were  competent  evidence  for  what 
the  jury  deemed  them  worth,  in  connection 
with  the  other  evidence  on  said  issues. — Millerd 
v.  Thompson  (Wis.)  70  N.  W.  470. 

§   8.    To    settle   accounts    and   receive 

payment. 

[a]  (Iowa:    1S!t.-.i 

The  fact  that  a  genera!  agent  for  the 
sale  of  stock  did  not  have  the  stock  in  his  pos- 
session at  the  time  of  sale  is  not  notice  of  his 
want  of  power  to  collect  therefor. — Sawin  v. 
Union  Bldg.  &  Sav.  Ass'n  of  Des  Moines  (Iowa) 
64  N.  W.  401. 

[b]  (Iowa;    189S.) 

A  general  agent  for  the  sale  of  stock  has 
power  to  collect  the  purchase  price  thereof  be- 
fore or  after  delivery. — Sawin  v.  Union  Bldg.  iV: 
Sav.  Ass'n  of  Des  Moines  (Iowa)  64  N.  W.  401. 

[c]  (Iowa;    1893.) 

Where  the  makers  pay  interest  on  their 
note  to  a  person  without  production  of  the  note, 
the  fact  that  the  note  is  payable  at  such  person's 
office,  and  that  interest  thus  paid  is  never  again 
demanded,  does  not  authorize  the  makers  to 
pay  the  principal  of  the  note  to  such  person  as 
agent  of  the  holder. — Klindt  v.  Higgins  (Iowa) 
64  N.  W.  414. 

[d]  (Mich.;   1805.) 

Where  a  mortgagee,  retaining  in  his  own 
possession  the  mortgage  papers,  from  time  to 
time,  as  interest  becomes  due.  forwards  the 
coupon  interest  notes  to  a  third  party  for  col- 
lection, it  does  not  authorize  the  payment  by 
the  mortgagor  of>  future  installments  of  inter- 
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est  anil  the  principal  sum  to  such  person  as 
agent  of  the  mortgagee,  he  not  having  the  note 
or  mortgage  in  his  possession. — Joy  v.  Vance 
(Mich.)  02  X.  W.  140. 

104  Mich.  97. 

[e]  (Mich.;    1895.) 

The  assignee  of  a  mortgage  permitte.l  a 
company  with  which  the  original  mortgagee  was 
identified  to  receive  installments  of  interest  there- 
on, but  the  company,  without  the  assignee's 
knowledge,  notified  the  mortgagor  as  the  interest 
became  due,  extended  the  loan,  took  a  bonus  and 
interest  coupons  therefor  from  the  mortgagor 
payable  to  itself,  and  subsequently,  upon  the 
assignee  consenting  to  extend  the  loan,  delivered 
the  interest  coupons  to  him.  The  coupons  were 
paid  as  they  matured  at  the  company's  office. 
Upon  the  maturity  of  the  mortgage,  notice  there- 
of was  sent  to  the  mortgagor  by  the  company, 
and  it  was  paid  to  the  latter,  but  never  received 
by  the  assignee,  who,  from  the  date  of  assign- 
ment, had  all  the  securities  in  his  possession. 
Held,  that  there  was  not  such  a  holding  out  of  the 
company  as  agent  of  the  assignee  as  to  estop 
the  latter  from  foreclosure. — Bromley  v.  Lathrop 
(Mich.)  63  N.  W.  510. 

105  Mich.  492. 

[f]  (Mich.;    1895.) 

Complainants  gave  a  mortgage  to  defend- 
ant to  secure  a  note,  both  instruments  being  for- 
warded to  an  agent  of  the  mortgagee,  who  re- 
tained the  same,  and,  from  time  to  time,  as  the 
interest  came  due,  forwarded  the  coupons  to  M.. 
who  collected  the  interest  thereon.  Subsequent- 
ly the  principal  and  balance  of  interest  was  paid 
to  M.  upon  his  agreement  to  send  for  and  get  a 
discharge  of  the  mortgage,  but  instead  of  so  do- 
ing he  used  the  money  in  his  own  business,  and 
the  mortgage  was  never  discharged,  ilrhl,  that 
the  payment  of  interest  to  M.  did  not  make  it  the 
agent  of  the  mortgagee  for  the  collection  of  the 
principal,  and  affoided  the  mortgagor  no  defense 
to  an  action  of  foreclosure.  Joy  v.  Vance,  G2  N. 
W.  140,  104  Mich.  97,  followed.— Trowbridge  v. 
Ross,  63  N.  W.  534,  105  Mich.  598;  Ross  v. 
Trowbridge,  Id. 

[Si     (Mich.;   1896.) 

On  an  issue  as  to  the  authority  of  a  cor- 
poration to  receive,  as  agent  of  defendant,  pay- 
ment of  a  mortgage  executed  by  complainant  to 
the  predecessor  of  said  corporation,  but  subse- 
quently owned  by  defendant,  it  appeared  that 
said  corporation  was  applied  to  by  defendant  to 
collect  the  interest  on  said  mortgage  and  on  oth- 
ers. The  corporation  collected  a  large  part  of 
the  interest  and  the  principal  on  said  mortgages, 
other  than  complainant's,  though  the  mortgages 
and  notes  were  in  defendant's  hands;  and,  up- 
on notice  that  the  money  had  been  collected, 
defendant  forwarded  the  notes  and  mortgages 
to  said  corporation,  with  the  necessary  discharge 
papers,  and  the  money  was  thereupon  remitted  to 
defendant.  Defendant  repeatedly  wrote  to  said 
corporation,  with  directions  to  urge  the  settle- 
ment of  said  mortgages,  including  complainant's, 
and  stating  that,  if  discharges  of  mortgages  were 
sent  to  her,  she  would  execute  them.  The  cor- 
poration replied  that  they  were  looking  after  de- 
fendant's interests.  The  corporation  received 
the  principal  of  complainant's  mortgage,  and 
wrote  defendant  to  that  effect,  and  sent  the  pa- 
pers discharging  the  mortgage  to  be  executed; 
and,  though  defendant  received  the  same,  she  did 
not  reply  thereto  before  the  corporation's  failure. 
Complainant  did  not  know  at  the  time  he  paid 
the  principal  to  said  corporation  that  defendant 
was  the  owner  of  the  mortgage,  though  the  as- 
signment thereof  was  duly  recorded.  Held,  that 
the  evidence  established  the  corporation's  author- 
ity to  receive  pavment  of  complainant's  mort- 
gage.—Wilson  v.  La  Tour  (Mich.)  66  N.  W.  474. 

|h|     (Mich.;    1896.) 

A  firm  procured  from  complainant  a  loan 
for  certain  persons,  whose  mortgage  secured  the 
loan  and  also  a  note  to  such  firm  fur  $  i  .">.  or  1 
per  cent,  for  5  years  on  the  sum  loaned,  payaDle 
one-fifth  each  year.    The  interest  was  paid  com- 


plainant by  the  mortgagors  through  the  fin 
but  complainant  did  not  request  or  pay  for  such 
services,  and  the  firm  understood  they  wer" 
paid  for  such  services  by  the  $75  note.  Held. 
that  the  firm  was  not  complainant's  agent  to  re- 
ceive payment  of  the  mortgage.— Van  Deusen 
v.  Ingraham  (Mich.)  G7  N.  W.  914. 

[i]      (Mich.;    1896.) 

In  an  action  to  compel  defendant  to  can- 
cel a  mortgage,  it  appeared  that  defendant,  dur- 
ing several  years,  placed  money  in  the  haii'ls 
of  one  S.,  he  making  loans  when  opportunity 
offered,  collecting  principal  and  interest,  ob- 
taining discharges  from  defendant  as  the  mort- 
gages were  paid,  crediting  the  moneys  collected 
to  defendant  on  his  books,  and  reinvesting  them 
for  him;  that  plaintiff  made  a  loan  through  S., 
and  executed  such  mortgage  to  defendant;  and 
that  he  afterwards  paid  S.  the  whole  amount 
due  on  it.  Held,  that  S.  was  defendant's  gen- 
eral agent,  and  a  decree  for  plaintiff  was  proper. 
— Ziegan  v.  Strieker  (Mich.)  68  N.  W.  122. 
[j]     (Neb.;    1896.) 

The  fact  that  one  to  whom  money  due  an- 
other is  paid  is  not  in  possession  of  the  evidence 
of  indebtedness  is  not  conclusive  on  the  question 
of  his  authority  to  receive  the  money. — Thomson 
v.  Shelton  (Neb.)  68  N.  W.  1055. 

[k]     (Neb.;    1897.) 

A  collecting  agent  has  no  implied  authority 
to  set  off  a  debt  due  by  himself  against  a  debt 
due  his  principal. — Western  White  Bronze  Co. 
v.  Portrey  (Neb.)  70  N.  W.  3S3. 

[1]      (Neb.;    1897.) 

An  agent  employed  to  collect  a  note  is  au- 
thorized to  receive  in  payment  thereof  only 
such  coin  or  currency  as  is  by  law  declared  to 
be  legal  tender. — Moore  v.  Pollock  (Neb.)  70  X. 
W.  541. 
[ml     (Neb.;    1897.) 

The  defendant,  desiring  to  pay  a  note  and 
mortgage  for  $1,000,  executed,  in  favor  of  a 
local  investment  company,  a  note  and  mort- 
gage for  $1,500,  and  received  from  T.,  tin' 
manager  of  said  company,  the  sum  of  $465. 
the  latter  agreeing  to  pay  off  the  first-mention- 
ed note  and  mortgage,  then  held  by  the  plain- 
tiff, in  Massachusetts.  T.  also,  without  plain- 
tiff's knowledge,  charged  the  local  company  up- 
on its  books  with  the  amount  of  said  note,  to 
wit,  $1,035.  and  entered  a  corresponding  credit 
in  favor  of  a  Massachusetts  corporation  au- 
thorized to  receive  payment  thereof.  No  mon- 
ev  passed  by  the  transaction  except  as  above 
stated,  and'  the  local  company  subsequently- 
passed  into  the  hands  of  a  receiver,  after  hav- 
ing negotiated  the  $1,500  note,  and  without 
having  paid  or  accounted  for  the  balance  of 
the  proceeds  thereof.  Held  not  to  sustain  the 
plea  of  payment.— Moore  v.  Pollock  (Neb.)  70 
N.  W.  541. 

In]     (Neb.;    1897.) 

That  the  party  to  whom  money  due  an- 
other is  paid  is  not  in  possession  of  the  note 
and  mortgage  by  which  the  debt  is  evidenced 
is  not  conclusive  of  the  question  as  to  his  au- 
thority to  collect  the  money. — Phoenix  Ins.  Co. 
v.  Walter  (Neb.)  70  N.  W.  938. 

[o]     (Neb.;    1897.) 

That  one  is  authorized  to  receive  interest 
due  on  a  mortgage  does  not  show  authority  al- 
so to  collect  the  principal  sum,  where  the  mort- 
gage note  has  not  been  in  his  possession.— City 
Missionary  Soc.  v.  Reams  (Neb.)  70  N.  W.  972. 

[p]     (S.  D.:   1897.) 

One  authorized  by  the  holder  of  a  note  to 
make  a  proposition  to  the  maker  to  accept  prop- 
erty in  payment  on  certain  terms  has  no  authori- 
ty to  employ  a  subagent  to  transact  the  busi- 
ness.—Fargo  v.  Cravens  (S.  D.)  70  N.  W.  1053. 

§   9.    Apparent  authority. 

[a]     (Iowa;    1895.) 

A  railroad  company  supervised  tli"  con 
structiou  of  part  of  its  road,  L.,  its  secretary, 
having  general  control.     The  work  was  after- 
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(§  I*)     I 


wards  lei  to  a 

iff.     Thereafter  1..  ro 
ued  to  '  ork,  paj  the  men,  and  use 

the  printed  blanks  and  letter  bend  i  of  the  com- 
pany. He  had  no  express  authoritj  to  make 
contracts  for  the  company  or  bind  it  in  any 
Plaintiff  knew  thai  the  \\  ork  bad  passed 
from  the  control  of  the  company,  knew  the  re- 
lations   of    the    contractors,    and    could    have 

p  thai  I.,  was  acting  for  the  firsl  contract 
or,  and  not  for  the  company.  EfsM,  thai  the 
facts  were  sufficient  to  put  plaintiff  on  inquiry 

i.'s  authority  to  bind  the  company  to  pay 
for  work  done,  provided  plaintiff  would  refrain 
from  filing  a  lien.  Wolf  \.  Davenport, . I.  «fc  1). 
R,  Co.  (Iowa)  61    X.   \V.  847. 

93   towa,   218. 

i  ■  >  1      (Mich.;     IS!)."..) 

In  replevin  foi   a  piano  it  appeared  that 

defendant    paid    tin-  price    In 

for  plaintiff,  but  who  failed  to  turn  over  the 
money  to  plaintiff.  It  also  appeared  thai  such 
person  told  defendant  thai  he  would  send  up  a 
piano  on  approval,  and  that  a  piano  was  there- 
after sent  from  plaintiff's  store.  Defendant 
thereafter  asked  plaintiff  it'  the  price  should  be 
paid  to  such  person,  and  plaintiff  replied  that  if 
payment  could  not  be  made  at  the  store  he  would 
send  up  an  agent  for  the  purpose.  Such  person 
thereafter  appeared  at  defendant's  house  with  a 
printed  receipt  form  signed  by  himself  as  plain- 
tiff's agent.  Held,  that  defendant  was  justified 
in  making  payment  to  him,  and  that  defendant 
could  not  recover. — Warren  v.  Halley  (Mich.) 
04  N.  W.  1058. 

[c]     (Minn.;    1895.) 

Possession  of  property  by  an  agent  is  not 
evidence  that  he  has  authority  to  sell  it. — Peer- 
less Manuf'g  Co.  v.  Gates  (Minn.)  03  N.  W. 
•200. 

61  Minn.  124. 

|,l  I     (Minn.:   1897.) 

The  sale  by  a  general  agent  of  the  prop- 
erty of  the  principal  to  pay  his  own  debt  is 
not  within  his  apparent  authority. — Stewart  v. 
Cowles  (Minn.)  09  N.  W.  094. 

[e]     (Neb.;    18»C.) 

The  apparent  authority  of  an  agent 
which  will  bind  his  principal  is  such  authority 
as  an  agent  appears  to  have  by  reason  of  the 
actual  authority  which  he  has. — Brown  v.  Eno 
(Neb.)  67  N.  W.  434. 
4S  Neb.  538. 

It]     (S.  D.;    1896.) 

Comp.  Laws,  §  4497,  providing  that  a 
person  paying  a  negotiable  instrument  may  re- 
quire  as  a  condition  precedent  that  the  same 
be  surrendered,  does  not  prevent  a  payment  to 
an  agent,  made  without  demanding  the  instru- 
ment, who  has,  through  the  negligence  of  the 
principal,  been  given  ostensible  authority  to  re- 
ceive payment,  from  being  landing  on  the  prin- 
cipal—Reid  v.  Kellogg  (S.  D.)  67  N.  W.  687. 

8    10.    Of  suba  gents. 

(Mich.;    1S95.) 

The  owner  of  land  and  her  grantor  left 
with  au  agent,  through  whom  she  had  procured 
a  loan  secured  by  mortgage  on  the  land,  a  cer- 
tain sum  to  be  paid  on  a  prior  unmatured  mort- 
gage when  it  became  due,  or  when  the  mort- 
gagee would  receive  it.  If  there  was  any  sur- 
plus, it  was  to  be  paid  to  such  grantor.  After- 
wards such  owner,  her  grantor,  and  a  purchaser 
met  at  the  agent's  office,  where  it  was  agreed 
between  them  and  the  agent's  clerks,  who  were 
in  sole  charge  of  his  business,  that  such  agent 
should  continue  to  hold  the  money  for  the  same 
purpose  for  the  benefit  of  such  purchaser.  Held, 
that  the  clerks  had  authority  to  make  the  agree- 
ment for  the  agent. — Havens  v.  Church  (Mich.) 
62  X.  W.  149. 

104  Mich.  135. 


§    11.    Pleading, 
(lowai    <  s:>.".( 

\n  allegation  in  an  answer  that  plain- 
tiff, by  i  d  agent,  m 

i,  sufficiently  o  agent's  author- 

ity to  make  the  new  contract,  though  the  old 
contract,  which  I  in  the  answer,  pro 

vides   thai    no   agenl    is   authorized   to   ad 
abridge,  or  change  the  same.     Easterly  Hai 
ing  Mach.  Co.  v.  Bemia  (Iowa)  01  N.  W.  980. 
93  [owa,  398. 

§   12.    Evidence. 

[a]  (  %<■!>.;    189.'..) 

I  nee  on  an  issue  of  apparent  author- 
ity of  an  agent  is  not  restricted  to  proof  of 
torn  with  regard  to  agencies  of  the 
same  character,  or  to  proof  that  the  agent  bad 
previously  performed  similar  acta  to  the  knowl- 
edge of  the  principal  and  the  person  dealing 
with  the  agent,  or  that  similar  agents  bad  in  the 

past  pel-formed  such  acts.  —  Johnson  v.  Mil- 
waukee &  W.  Inv.  Co.,  04  X.  W.  1100,  to  Neb, 
480. 

[b]  (Neb.;    1S!M!.> 

Authority   to  sign   an  agreement  to  ar 
bitrati   cannot  be  inferred  I  as  special 

agent,  having  no  reference  to  such  arbitration, 

or   the   subject-matter  therein   templated.— 

Manufacturers'    &    Rudders'    Fire    Ins.    Co.    v. 
Mullen  (Neb.)  07  X.  \V.  445. 
48  Neb.  620. 

[c]  (S.  U.;   1896.) 

The  power  of  an  agent  to  execute  a  bind 
ing  contract    for  the  sale  of  land  may   be  eatab 
lished  by  letters  and  telegrams  received  from  In- 
principal.— Farrell  v.  Edwards  (S.  D.)  66  N.  W. 
812. 

[d]  (Wis.:    1895.) 

The  authority  of  an  agent,  when  not  in 
writing,  may  be  proven  by  the  testimony  of  the 
agent,  even  though  the  principal  and  agent  were 
also  husband  and  wife. — Roberts  v.  Northwest 
ern  Nat.  Ins.  Co.  (Wis.)  62  N.  W.  1048. 

§   13.    Presumption     and     burden     of 

proof. 

[a]  (Minn.;    1897.) 

Proof  that  the  acts  of  an  agent,  during  a 
long  course  of  dealing  for  his  principal,  have 
never  been  repudiated  by  the  latter,  raises  a 
presumption  that  the  agent  had  actual  authori- 
ty for  all  acts  done  by  him  in  the  line  of  such 
dealing. — Wheeler  v.  Benton  (Minn.)  09  N.  W. 
927. 

[b]  (Neb.;    1895.) 

A  real-estate  agent,  having  contracted  to 
sell  land  on  commission  with  one  alleged  to  be 
the  agent  of  the  owner,  which  agency  is  denied, 
cannot  recover  without  showing  authority  of 
such  agent.— Punk  v.  Latta  (Neb.)- 02  N.  W.  65. 
43  Neb.  739. 

[c]  (Neb.;    1895.) 

Agency,  with  power  to  discharge  a  mort- 
gage before  maturity,  will  not  be  presumed,  as 
against  a  bona  fide  holder,  from  the  mere  fact 
that  the  mortgagee  forwards  to  such  agent,  at 
whose  office  it  is  payable,  funds  for  the  payment 
Of  interest.— Stark  v.  Olsen  (Neb.)  03  N.  W.  37. 
44  Neb.  646. 

[d]  (Neb.;    1896.) 

One  who  makes  payment  to  a  third  person, 
not  the  owner  of  a  note,  or  in  possession  of  it, 
of  money  to  be  applied  in  payment  of  the  note, 
assumes  the  burden  of  proving  that  such  person 
was  empowered  to  collect  the  money.— Richards 
v.  Waller  (Neb.)  68  N.  W.  1053. 

§   14.    Weight  and  sufficiency. 

[a]     (Mich.;    1895.) 

Defendant,  who  had  been  employed  for 
plaintiff,  the  contract  having  been  made  with 
A.,  on  a  settlement  with  A.,  acting  as  plain 
tiff's  general  agent,  executed  to  him  a  note  and 
mortgage  for  a  balance  due.  On  refusal  of  de- 
fendant to  continue  the  work  at  A.'s  request. 
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A.  contracted  with  another  therefor,  and  agreed 
with  the  defendant  that,  if  he  would  assist  such 
person,  he  would  turn  over  to  him  the  note  and 
mortgage.  Plaintiff  acknowledged  the  contract 
made  by  A.  with  the  third  person.  Held  prima 
facie  sufficient  to  show  that  A.  had  authority 
to  contract  for  the  surrender  of  the  note  and 
inortga.  f. — Aultman,  Miller  &  Co.  v.  Dodson 
(Mich.)  82  N.  W.  708. 

104  Mich.  507. 

lb]     (Mich.;    1895.) 

A  finding  that  defendant's  traveling  agent 
had  authority  to  employ  plaintiff  as  a  salesman 
will  not  be  disturbed,  where  it  appeared  that  the 
agent  had  authority  to  establish  an  agency  for 
the  sale  of  defendant's  wares,  that  the  defendant 
ratified  the  agent's  contracts  for  advertising,  and 
in  referring  to  his  authority  admitted  that  he  had 
•'some  little  leeway."— Booth  v.  Majestic  Man- 
uf'g  Co.  (Mich.)  63  N.  W.  524. 

105  Mich.  562. 

[c]  (Minn.;    1897.) 

Evidence  that  the  business  of  the  agency 
had  formerly  belonged  to  the  agent,  who  had 
assigned  it  for  the  benefit  of  his  creditors;  that 
the  principal,  his  father,  had  bought  it  from 
the  assignee,  stating  that  he  was  going  into 
the  business  to  help  his  son  to  settle  his  indebt- 
edness; that  a  large  amount  of  the  property 
had  been  conveyed  by  the  son  to  the  father 
without  consideration;  and  that  the  father  had 
willingly  allowed  the  son,  in  other  transactions, 
to  sign  his  name  to  notes,  etc.,  in  the  settle- 
ment of  the  son's  debts, — was  sufficient,  in  the 
absence  of  any  charge  jf  bad  faith  or  proof  of 
limitations  of  the  agent's  authority,  to  sus- 
tain a  finding  that  a  sale  of  the  principal's 
goods  by  the  agent,  in  payment  of  his  own 
debt,  was  authorized;  the  agent  and  the  prin- 
cipal both  being  dead  at  the  time  of  the  trial.— 
Stewart  v.  Cowles  (Minn.)  69  N.  W.  694. 

[d]  (Nell.;    189G.) 

When  the  extent  of  an  agent's  authority 
is  in  issue,  no  special  instructions  having  been 
given  to  him.  his  actual  authority  to  do  a  par- 
ticular act  in  connection  with  the  transaction 
may  be  inferred  from  proof  that  the  principal 
had  authorized  or  ratified  similar  acts  in  con- 
nection with  past  transactions  of  the  same  char- 
acter, and  intrusted  to  the  agent  under  similar 
circumstances. — First  Nat.  Bank  of  Wilber  v. 
Ridpath  (Neb.)  66  N.  W.  37. 
47  Neb.  96. 

[e]  (Wis.;    1S95.) 

Evidence  that  an  agent  of  a  mill  owner 
had  charge  "of  all  matters  in  relation  to  the 
mill,  hired  the  men  and  discharged  them."  ami 
"ran  the  entire  thing."  will,  in  the  absence  of 
any  proof  of  usage  to  the  contrary,  support  a 
finding  that  such  agent  had  authority,  in  con- 
tracting for  the  services  of  a  foreman  for  a 
certain  time,  to  agree  to  take  the  risk  of  his 
competencv. — Roche  v.  Pennington  (Wis.)  62  N. 
W.  946. 

90  Wis.  107 


III.    RATIFICATION. 

Of  contract  made  by  corporate  officer  or  agent, 
see  "Corporations."  §  36. 

Of  unauthorized  act  of  partner,  see  "Partner- 
ship," §  15. 

§    15.    Knowledge  of  facts, 
[a]     (Neb.;    1895.) 

Defendant,  as  agent,  rented  plaintiff's 
property  for  two  months,  and  collected  the 
rents.  He  then  sold  the  property,  and  without 
authority  paid  the  rent  so  received  to  the  pur- 
chaser. Plaintiff  received  the  proceeds  of  the 
sale  without  knowledge  of  defendant's  disposi- 
tion of  the  rents.  Held  not  a  ratification  of  de- 
fendant's disposition  of  the  rents,  and  defendant 
is  liable  therefor.— Holm  v.  Bennett  (Neb.)  62 
X.  W.  194,  43  Neb.  808. 


[b]     (Neb.;    1896.) 

Iu  order  u>  constitute  a  ratification  of. 
an  unauthorized  act,  the  act  relied  on  as  such 
ratification  must  be  performed  with  knowledge 
of  the  material  facts,  in  the  absence  of  circum- 
stances creating  an  equitable  estoppel. — Colum- 
bia Nat.  Bank  v.  Rice  (Neb.)  67  N.  W.  165. 
48  Neb.  42S. 

Ic]      (Neb.;    1S96.) 

Knowledge  by  the  principal  of  the  material 
fads  is  an  essential  element  of  a  ratification  of 
the  unauthorized  act  of  his  agent. — O'Shea  v. 
Rice  (Neb.)  69  N.  W.  30S. 

Id]      (S.  D.;    1897.) 

Under  Comp.  Laws,  §  3972,  providing  that 
a  ratification  can  only  be  made  by  accepting  or 
retaining  the  benefit  of  the  act.  with  notice  there- 
of, where  the  owner  of  a  note  authorized  another 
to  make  a  proposition  to  the  maker  to  accept 
hay  thereon  at  a  certain  price,  delivered,  the  ac- 
ceptance by  him  of  a  quantity  of  hay,  which  was 
delivered,  is  not  a  ratification  of  an  agreement 
made  with  the  debtor,  in  his  behalf,  by  one  with- 
out authority,  to  accept  a  certain  quantity  of 
hay  in  the  stack  in  full  pavment;  it  not  being 
shown  that  he  knew  of  such  agreement. — Fargo 
v.  Cravens  (S.  D.)  70  N.  W.  1053. 

§    16.    Implied  ratification. 

In]     (Iowa;    1896.) 

That  a  principal  negotiated  a  chattel 
mortgage,  executed  by  the  business  manager  of 
his  farm,  on  cattle  described  as  being  on  the 
farm,  the  mortgage  also  reciting  that  they 
were  to  be  so  kept  for  a  certain  length  of  time, 
it  not  appearing  that  the  agent  owned  any  cat- 
tle, constitutes  a  ratification  of  the  mortgage. — 
Iowa  Slate  Nat.  Bank  v.  Tavlor  (Iowa)  67  N. 
\V.  677. 

lb]     (Iowa;    1S96.) 

In  an  action  for  the  conversion  of  certain 
notes  collusively  transferred  to  defendant  by 
plaintiff's  agent,  it  appeared  that  under  the  con- 
tract of  agency  all  notes  were  to  be  taken  in 
plaintiff's  name,  and  that  the  agent,  contrary  to 
his  agreement,  had  taken  the  notes  iu  his  own 
name.  Held,  that  the  plaintiff,  by  bringing  the 
action,  sufficiently  ratified  the  act  of  the  agent  in 
taking  the  notes  in  his  own  name  to  entitle  him 
to  recover  for  their  conversion. — Warder,  Bush- 
nell  \-  Glessner  Co.  v.  Cuthbert  (Iowa)  68  N. 
W.  917. 

[e]     (Mien.;    lS9tl.) 

Ratification  of  a  hiring  of  a  detective 
by  a  station  agent  of  a  railroad  to  look  up  a 
theft  cannot  be  found  from  the  fact  of  his 
acting  with  a  detective  of  tin'  road,  who  had 
no  authority  to  hire,  and  that  the  detectives 
of  tin'  road,  making  use  of  information  furnish- 
ed by  him,  had  the  thief  arrested  and  convicted. 
Moore  and  Montgomery,  JJ..  dissenting.— Som- 
erville  v.  Wabash  R.  Co.  (Mich.)  67  N.  W.  320. 

[d]     (Minn.;    1890.) 

Where  an  agent  for  the  sale  of  property 
made  an  unauthorized  agreement  with  the  ven- 
dee whereby  the  price  was  to  be  paid  in  boarding 
the  agent,  and  the  principal,  after  knowledge 
thereof,  acquiesced  therein  for  two  years,  with- 
out demanding  the  price,  and  sought  to  collect 
the  price  from  the  agent  after  his  discharge,  a 
finding  of  ratification  was  warranted.— Singer 
Manuf'g  Co.  v.  Flynn  (Minn. I  65  X.  W.  923. 
63  Minn.  475. 

Ie]      (Minn.;    1897.) 

The  agent  of  the  holder  of  a  mortgage 
note  regularly  collected  the  semiannual  inter- 
est for  eighteen  months,  but  at  the  end  of  the 
next  six  months,  when  the  principal  and  last 
installment  of  interest  fell  due.  the  agent  ex- 
tended the  note,  and  sent  to  his  principal  only 
the  interest,  and  did  the  same  six  months 
later.  During  this  time,  and  for  four  years 
afterwards,  neither  the  principal  nor  the  agent 
demanded  payment  of  the  principal.  The 
principal's  distributee,  who  brought  the  suit, 
did  not  call  as  a  witness  the  agent,  who  was  her 
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could  oot  be  called  by  the 

ii 

I] ...  I  authoritj    to  •  • 

.,i    the  principal,  or  Ins  action  in  doing  bo  «:^ 
Benton  (Minn.)  69  N.  W. 
927. 

|l|      (N.I..;     IK97.) 

Prooi  thai  the  principal  did  uoi  gi  ■  >  • 
of  his  repudiation  of  an  alleged  unauthorized 
atj  contract,  executed  by  the  agent,  until 
after  default  of  the  debtor,  that  the  principal 
held  a  mortgage  on  the  debtor's  property,  and 
thai  the  agent,  before  maturity  of  the  mortgage 
debt,  induced  the  debtor  to  turn  over'the  prop- 
ertj  to  l«'  sold  in  satisfaction  of  1 1 1< ■  principal's 
claims,  including  the  debi  guarantied,  bis  au- 
thority to  do  so  not  being  questioned,  is  suffl- 
cient  to  show  g  ratification  of  the  guaranty  eon- 
nan.    Oberne  v.  Burke  (Neb.)  10  N.  W.  387. 

§   17.    Acquiescence. 
(Mien.;    ink,-..) 

On  an  issue  as  to  the  settlement  of  a 
mortgage  debt  it  appeared  that  the  mortgagee 
gave  the  attorney  who  was  foreclosing  the  mort- 
gage a  receipt  for  a  certain  sum,  which  re- 
cited  that  it  was  the  balance  due  on  the  mort- 
gage, less  amount  of  attorney's  fees,  disburse- 
ments, and  expenses,  and  the  mortgagee  testi- 
fied that  when  he  gave  the  receipt  he  had  been 
informed  that  the  mortgage  had  been  delivered  to 
the  mortgagor,  and  that  he  supposed  it  was  true; 
and  the  attorney  testified  that  he  had  talked 
with  the  mortgagee  about  the  compromise  be- 
fore it  was  made,  and  advised  him  to  make  it, 
and  had  secured  his  approval,  and  that  when 
he  reported  the  settlement,  and  took  the  re- 
ceipt, the  mortgagee  made  no  objections.  Held, 
that  the  mortgagee  ratified  the  settlement,  even 
if  he  did  not  authorize  it  in  advance. — Gember- 
ling  v.  Spaulding  (Mich.)  62  N.  W.  342. 
104  Mich.  217. 

§    18.    Acceptance  of  benefits   of   transac- 
tion. 

[a]  (Iotva;    1S97.) 

A.  sold  property  to  B.  for  $1,700.  Of  this 
amount  $1,450  was  to  be  paid  in  cash,  and  $250 
by  note,  secured  by  second  mortgage  on  the 
property.  B.  paid  the  $1,450  when  the  prop- 
erty was  delivered  to  him,  and  represented  to 
A.  that  he  obtaiued  the  money  from  C,  and  had 
promised  to  give  C.  a  first  mortgage  on  the 
property.  B.  refused  to  complete  the  contract 
with  A.,  claiming  that  the  property  was  pur- 
chased  by  C,  and  that  he  (B.)  had  no  title  or 
interest.  A.  had  no  knowledge  of  any  agency, 
and  C.  did  not  know  the  amount  B.  agreed  to 
pay  A.  for  the  property,  but  was  led  to  believe 
that  it  was  $1,450.  A.  sued  B.  and  C.  for  the 
$250,  with  interest,  alleging  a  conspiracy  to 
defraud  him,  and  prayed  that  the  judgment  be 
made  a  lien  on  the  property.  Answering,  C. 
alleged  that  he  purchased  the  property  directly 
for  $1,450.  and  prayed  judgment  for  costs,  and 
that  he  might  be  decreed  to  be  the  absolute 
owner.  Hdd  that,  if  the  sale  was  to  C,  it  was 
through  B.,  as  the  agent  of  an  undisclosed  prin- 
cipal; and,  having  attempted  to  take  advantage 
of  the  purchase,  C.  was  charged  with  all  the 
burdens  of  the  contract,  and  a  judgment  for 
plaintiff  could  be  made  a  lien  on  the  property. 
-Harrison  v.  Sehoff  (Iowa)  70  N.  W.  689. 

[b]  (Neb.;    1896.) 

After  the  commencement  of  an  action  of 
replevin  for  cattle  claimed  by  defendants  un- 
der a  sale  by  plaintiff's  agent,  which  plaintiff 
claimed  was  unauthorized,  but  before  trial, 
plaintiff  learned  that  it  had  received  the  benefit 
of  a  portion  of  the  proceeds  of  the  sale.  Held, 
that  its  failure  to  then  return  or  tender  to  de- 
fendants such  portion  constituted  a  ratification 
of  the  sale,  which  defeated  a  recovery. — John- 
ston v.  Milwaukee  &  Wyoming  Inv.  Co.  (Neb.) 
OS  N.  W.  3S3. 


|.-|     (Neb.i    1800.) 

Where  a  principal,  sued  on  an  unauthoriz- 
ed  cot  de   by   hi>   agent    in    bis    I 

.11  i  be  trial  i  be  ■  ■  epted  and  n  ■ 

ii..-  contract,  but  fails  to 
tender  a  rel  urn  to  the  other 

party,    be    ratifies    the   contra 

[Tanners'  & 
Merchants'  Nat.  Bank  (Neb.)  68  N.  W.  488. 

|  (I  |      IS.  |).;     1808.) 

Where  a  note  was  made  to  a  corporation 
on  the  si  rength  oi   n  p 

of  the  corporation  as  to  the  value  of  the  eon 
sideration  for  the  note,  the  corporation  could 
not,  while  suing  on  the  note, 
representations,  though  'he  agent  had  an  inter 
est  in  the  transaction  separate  I 
corporation.-  Union  Trust  Co.  v.  Phillips  iS.  D.) 
63  N.  W.  903. 

[e]     (S.  1).;    1885.) 

A  corporation  or  an  individual  i 
adopt  and  claim  the  benefit  of  a  contract  I 
in  its  or  his  behalf  by  one  assuming  to  act  as 
agi  ni,  and  at  the  same  time  repudiate  the  meant 
or  representations  by  which  such  contract  wan 
so  procured.— Union  Trust  Co.  v.  Phillips  (S. 
D.)  63  N.  W.  903. 


IV.    RIGHTS  AND  LIABILITIES 
INTER   SE. 

§   19.   In  general. 

[a]  (Iowa;    189«.) 

A  provision  in  a  contract  for  the  furnish 
ing  of  merchandise  to  an  agent  for  sale,  that 
the  agent  shall  keep  the  merchandise  in  "good 
order."  does  not  render  him  liable  therefor  if 
it  is  destroyed  by  fire  without  negligence  on  his 
part.— Norton  v.  Melick  (Iowa)  66  N.  W.  780. 

[b]  (Mich.;    18!><;.i 

Where  plaintiff,  as  agent,  exchanged  prop- 
erty of  his  principal  for  a  bicycle,  but  without 
the  principal's  knowledge  or  consent  sent  him 
a  different  bicycle  instead,  claiming  it  to  be 
the  one  received  in  the  trade,  the  bicycle  re- 
tained did  not  become  his  property,  though  the 
other  was  not  returned,  and  he  cannot  maintain 
replevin  for  it  against  an  officer  levying  on  it 
under  an  execution  against  his  principal. — Car- 
roll v.  McKale  (Mich.)  69  N.  W.  044. 
Ic]     (Minn.:    1897.) 

Plaintiff  instructed  his  agents  in  Quebec 
to  ship  certain  merchandise  to  St.  Paul.  Un- 
der their  direction,  their  clerk  made  out  tripli- 
cate invoices,  a  declaration  to  be  presented  to 
the  United  States  consul,  and  a  consular  certifi- 
cate; the  two  latter  stating  that  the  goods 
were  to  he  entered  at  the  port  of  Sault  St. 
Marie.  The  invoice,  also  in  triplicate,  stated 
that  they  were  to  be  consigned  for  entry  at 
that  port  to  F.,  defendant's  agent.  The  bill 
of  lading  specified  that  goods  going  to  or  com- 
ing from  the  United  States  were  subject  to  cus- 
toms charges.  The  invoice,  declaration,  con- 
sular certificate,  and  bill  came  into  the  agent's 
hands  when  the  goods  reached  Sault  St.  Marie. 
Held,  that  defendant's  agent  was  warranted  in 
entering  the  goods  for  "immediate  consump- 
tion," and  in  paying  the  duty  fixed  by  the  cus- 
tomhouse officials,  and  that  it  was  not  his  duty 
to  enter  them  for  "transportation"  to  St.  Paul. 
— Mitchelson  v.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.   (Minn. I  69  N.   W.  1106. 

§   20.    Individual  interest  of  agent. 

[a]     (Mieb.;    1895.) 

An  agent  cannot  recover  commissions  for 
the  sale  of  a  boar,  where  he  does  not  disclose 
that  the  company  in  which  he  is  interested  is  the 
actual  purchaser,  and  that  the  nominal  purchaser, 
who  is  interested  in  a  contract  with  the  seller 
dependent  on  the  making  of  the  sale,  has  offered 
to  give  the  company  a  certain  amount  towards 
the  purchase.— Humphrey  v.  Eddy  Trausp.  Co. 
(Mich.)  65  X.  W.  13. 
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[b]  (Neb.;    1896.) 

An  agent  who  sells  his  own  property  to 
his  principal  under  general  instructions  which 
require  him  to  do  the  best  he  can  for  his  princi- 
pal, and  which  evidence  a  special  trust  reposed 
in  him,  may  be  held  to  account  by  the  principal 
for  the  difference  between  the  real  value  of 
the  property  and  the  price  at  which  it  was 
sold,  though  the  principal,  before  bringing  suit, 
has  mortgaged  such  property.— Oliver  v.  Lans- 
ing (Neb.  I  til  N.  W.  195. 
48  Neb.  338. 

[c]  (N.  D.:   1896.) 

Where  an  agent,  without  the  consent 
of  his  principal,  sells  to  himself  at  the  price  he 
was  authorized  to  sell  to  a  third  person,  the 
waiver  by  the  principal  of  his  right  to  proceed 
as  for  tort  founded  on  the  conversion  by  the 
agent  of  his  property  in  purchasing  the  same 
himself,  and  his  electing  to  sue  the  agent  on  an 
implied  contract  of  purchase  by  the  agent, 
does  not  constitute  a  ratification  of  the  orig- 
inal act  of  the  agent  in  purchasing  himself  so 
as  to  limit  the  recovery  to  the  price  specified; 
but  it  is  merely  a  waiver  of  the  element  of  tort 
in  the  transaction;  consequently  the  agent  is 
liable  on  the  theory  of  the  purchase  by  him  of 
the  property  at  the  time  of  the  conversion  at 
the  then  value  of  the  property,  irrespective  of 
the  price  for  which  he  was  authorized  to  sell  to 
■i  third  person — Anderson  v.  First  Nat.  Bank 
(N.  D.)  67  N.  W.  821. 
5  N.  D.  451. 

8   21.    Accounting. 

[a]  (Wis.;    1895.) 

On  accounting  with  an  agent,  where  it 
appears  that  the  agent  acted  in  good  faith,  and 
that  his  reports  to  his  principal  were  approved 
by  her,  a  judgment  allowing  him  the  amount 
claimed  therein  for  his  services  and  advance- 
ments will  not  be  disturbed. — Warner  v.  Cuckow 
(Wis.)  63  N.  W.  23S. 
90  Wis.  291. 

[b]  (Wis.;    1896.) 

Equity  will  not  require  an  accounting 
by  a  principal  for  money  voluntarily  paid  by  the 
agent,  without  knowledge  of  the  principal,  in 
managing  real-estate  securities  intrusted  to  him, 
on  the  theory  that  enough  can  be  realized  on 
the  securities  to  pay  the  agent's  claim  after  the 
principal's  claim  has  been  satisfied,  on  the  mere 
testimony  of  the  agent,  based  on  the  opinion  of 
his  subagents  and  his  own  casual  inspection  of 
the  property,  that  "if  the  lands  are  properly 
handled"  there  will  be  a  surplus. — Carpenter  v. 
Momsen  (Wis.)  65  N.  W.  1027. 
92  Wis.  449. 

§  22.    Compensation  of  agent. 

[a]  (Iowa;   1896.) 

For  acting  as  defendant's  agent  in  the 
cultivation  and  lease  of  a  farm  for  a  number 
of  years,  and  the  sale  thereof.  $200  was  not 
excessive  compensation. — Cowgill  t.  Pickerell 
(Iowa)  67  N.  W.  384. 

[b]  (S.  D.i    1896.) 

A  contract  between  principal  and  agents 
provided  that  the  principal  should  furnish  the 
agents  with  machinery  to  fill  orders  which  the 
agents  agreed  to  take,  that  the  agents  would  de- 
liver no  machinery  until  the  orders  therefor 
were  accepted  by  the  principal,  and  that  the 
agents  should  receive  a  certain  commission  on 
machinery  actually  sold  and  delivered.  The 
agents  forwarded  an  order  which  the  principal 
refused  to  accept,  and  the  former  then  sued  for 
their  commissions,  as  for  a  completed  sale  of  the 
machinery  embraced  in  the  order.  Held  that, 
assuming  that  the  principal  did  not  have  an  ab- 
solute right  to  reject  any  order,  it  could  proper- 
ly refuse  to  accept  one  for  cause,  and  the  burden 
\v:is  on  the  agents  to  show  that  the  order  was 
one  with  which  the  principal  should  have  been 
satisfied,  and,  the  evidence  on  that  point  being 
conflicting,  the  agents   were   not   entitled  to  the 


direction  of  a  verdict. — Sherman  v.  Port  Huron 
Engine  &  Thresher  Co.  (S.  D.)  66  N.  W.  1077. 
fc]     (S.  D.;   1896.) 

An  agent  who  has  an  exclusive  contract 
for  the  sale  of  machinery  in  a  given  territory 
cannot  recover  his  commission  from  his  princi- 
pal for  a  sale  made  by  another  in  such  ten 
lory,  till  he  has  shown  that  he  himself  woul  1 
have  made  the  sale,  or  that  he  performed,  in 
connection  therewith,  the  requirements  im- 
posed upon  him  bv  the  contract. — Roberts  v. 
.Minneapolis  Threshing-Mach.  Co.  (S.  D.)  07 
N.  W.  607. 

§  23.    Purchase  of  principal's  property. 
(Iowa;    1895.) 

Plaintiff  employed  defendant  to  sell  her 
farm  on  commission.  Defendant  submitted  to 
plaintiff  a  proposition  by  one  P.  to  pay  $20  per 
acre  for  the  tract,  but  did  not  disclose  facts  show- 
ing a  probability  that  P.  would  pay  more  than 
that  sum.  Plaintiff  then  contracted  to  sell  to  de- 
fendant for  $20  per  acre,  and  defendant  after- 
wards contracted  to  sell  the  land  to  P.  at  $22  50 
per  acre.  Plaintiff  did  not  understand  that  she 
was  dealing  with  defendant  as  purchaser,  when 
she  made  the  subsequent  contract  with  him,  but 
thought  it  was  merely  to  aid  a  sale.  The  con- 
tract between  P.  and  defendant  was  subsequently 
rescinded.  Hcla.  that  plaintiff  was  entitled  to  a 
cancellation  ot  the  contract  of  sale,  and  to  the 
possession  of  the  land,  and  to  an  accounting  for 
the  rents  and  profits. — Fisher  v.  Lee  (Iowa)  63 
N.  W.  442. 


V.    RIGHTS   AND    LIABILITIES   AS    TO 
THIRD    PERSONS. 

Personal  liability  of  agent  selling  note,  see  "Ne- 
gotiable Instruments,"  §  37. 

§   24.    Rights  and  liabilities  of  principal. 

[a]  (Iowa;    1895.) 

The  vice  president  of  a  bank  placed 
therein  to  his  own  credit,  and  for  their  face 
value,  depreciated  certificates  of  stock  in  an- 
other company,  and,  on  objection  by  the  state 
auditor  to  the  nature  of  the  assets,  replaced 
them  with  notes  for  equal  amounts,  signed  by 
his  father.  The  son  had  complete  control  of 
his  father's  business  and  that  of  the  bank.  No 
money  consideration  for  the  notes  passed  to  the 
father,  but  the  stock,  which  had  some  value, 
was  surrendered  either  to  him  or  his  son.  The 
son  canceled  the  notes  at  maturity  and  rede- 
posited  the  stock  as  payment  therefor.  The  oth- 
er bank  officers  had  no  knowledge  of  any  of 
such  transactions.  Held,  that  the  notes  were 
based  on  sufficient  consideration,  and  became 
the  property  of  the  bank,  and  that  their  subse- 
quent withdrawal,  and  the  substitution  of  such 
stock  therefor,  was  a  fraud  on  the  bank,  and 
did  not  constitute  payment  of  the  notes. — Find- 
ley  v.  Cowles  (Iowa)  61  N.  W.  998. 
93  Iowa,  389. 

[b]  (Iowa;    1895.) 

Where  the  agent  of  a  lender  embezzled 
the  moneys  sent  him  by  his  principal  for  the 
making  of  a  certain  loan,  the  borrower,  by 
bringing  suit  against  the  agent  to  recover  the 
money,  alleging  that  it  was  received  to  his  use 
and  benefit,  elected  to  treat  the  payment  to  the 
agent  as  a  payment  to  himself,  and  lost  his 
righl  to  recover  from  the  principal. — McLean 
v.  Fieke  (Iowa)  62  N.  W.  753;    Beach  v.  Same, 

[c]  (Mich.;    1896.) 

Where  the  executors  of  an  estate  seek 
to  take  advantage  of  a  contract  made  with  their 
agent,  they  must  take  it  burdened  with  the  re- 
sponsibility for  his  acts.— Dodge  v.  Tullock 
(Mich.)  68  N.  W.  239. 

[dl      (Si.  D.;    1S95.) 

Au  agent  sold  a  horse  belonging  to  him- 
self, with  a  warranty,  and  took  a  note  in  pay- 
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in.  nt,   payable  to  his  principal.    //./■/   that,    in 
.•in  action  by  the  principal  on  the  note,  the  pur- 

h  of  warranty, 
the  princ  pal  receii  ed  thi    aote  in  settlement  of 
the   ngeii        account.       Sid  tin 

Vfaeh     Co    i    Taylor  (N.  D.)  83  N.  W.  890. 
5  N.  D.  53. 

|.|     in.  I>.:    1895.) 

Parol  Btate nts  of  the  agent  of  a  party 

tn  a  contract,  which  were  no1  incorporated  into 

tl» otract,  were  not  binding  on  the  principal, 

when    thi   contract  recited  t  hat  the  principal  was 
not    i<'   be   b I   ii.\    the  contracl    until   it   ap- 
proved  the  same,   -William    Deering   &   Co.    v. 
Russell  i.\.  1>. i  65  N.  \\  .  1591. 
5  \.  D.  319. 

§§  25,  26.    Liabilities  of  agent. 

[a]  (Iowa  |    1896.) 

One  of  the  joint  signers  of  a  contracl 
for  the  erection  of  a  building,  who  was  author- 
ized tn  represent  the  other  owners,  us  well  as 
himself,  in  dealing  with  the  contractors  and  in 
superintending  the  work,  is  personally  liable 
for  :i  change  made  by  him  in  the  terms  of  the 
contract,  though  the  contractors  knew  that 
the  change  was  beyond  the  scope  of  lus  author- 
ity, and  made  without  the  knowledge  of  the 
other  owners. — Gutherless  v.  Ripley  (Iowa)  tiT 
N,  W.  109. 

[b]  (Mich.;    IWiil.) 

A  person  contracting  with  an  author- 
ized insurance  agent,  with  knowledge  of  the 
fact  of  agency,  cannoi  recover  from  the  agent 
the  premium  paid,  for  failure  of  the  principal 
to  issue  the  policy  required  bv  the  contract.— 
Bleau  v.  Wright  (Mich.)  68  N.  W.  115. 

[c]  (Mien.;    1896.) 

In  an  action  to  recover  damages  for  fail- 
ure to  fulfill  an  agreement  to  procure  insurance 
on  plaintiff's  property,  it  is  do  defense  that  de- 
fendant was  acting  for  another  person  in  mak- 
ing the  agreement,  unless  such  fact  was  disclos- 
ed to  plaintiff.— Banks  v.  Cramer  (Mich.)  66  N 
W.  946. 

I  il  I      (Minn.;    1894.) 

Where  the  complaint  to  enforce  a  me- 
chanic's lien  alleges  that  ilefi  ndant  acted  as 
agent  for  a  known  principal,  there  is  no  cause 
for  personal  judgment  against  him. — J.  D.  Mo- 
ran  Manufg  Co.  v.  Clarke  (Minn.)  61  N.  W. 
556. 

59  Minn.  456. 

[e]  (Minn.;   1895.) 

Where  au  agent  acts  without  authority, 
but  fully  discloses  to  the  person  with  whom  he 
is  dealing  all  the  facts  touching  his  authority, 
he  is  not  liable  to  such  person. — Newport  v. 
Smith  (Minn.)  63  N.  W.  734. 

61  Minn.  277. 

[f]  (Minn.;    1S95.) 

The  fact  that  a  physician  in  charge  of  a 
sanitarium,  who  represented  to  an  invalid,  with- 
out knowing  the  truth  or  falsity  of  the  represen- 
tation, that  if  the  latter  would  take  treatment 
at  the  sanitarium  he  could  be  cured,  acted  merely 
as  agent  for  the  corporation  owning  and  main- 
taining the  sanitarium,  was  no  defense  to  an 
action  for  deceit  brought  by  the  invalid  against 
the  physician  on  his  failure  to  recover. — Hedin 
v.  Minneapolis  .Medical  &  Surgical  lust.  (Minn.) 
r,l  N.  W.  158. 

62  Minn.  146. 
[si     (IMeb.:    is!>r..> 

Whore  money  was  paid  to  an  agent  for 
the  use  of  his  principal,  the  agent  was  not  liable 
for  conversion,  as  against  the  party  who  paid 
the  money,  though  he  did  n  it  pay  the  money  to 
the  principal.— Mathews  v.  O'Shea  (Neb.)  63  N 
W.  820. 

45  Neb.  299. 

[h]      (N.  U.;    l(St>4.) 

Where  one  purporting  to  act  as  agent  for 
another  makes  contracts  in  behalf  of  the  al- 
leged principal  in   which  he  is  jointly   interest- 


ivill  be  pet  bound  by  the  contract 

Moore  r.  Booker  (N.  D.)  62  N.  w.  807. 

1  N.  I>.  . 
HI     (Wla.|    ivir,., 

duty  it 
proi  ide  employes  k  ith  oinery,  and 

emp  upon  a  def 

lie,  knowing  it  to  iw   dangerous,  is  respon 
sible  for  injuries  sustained  thereby.    G 
v.  While. .ii.  Co,  (Wis.)  63  N.  \\ 

90  Wis.   225. 

§   27.    When  notice  to  agent  binds  princi- 
pal, 
[nj     (Iowa  |    1895.) 

Where  the  other  hank  officers  were  ig. 
oorant  of  the  acta  of  the  vice  president  in  bis 
gs   with   the   bank,   which    were 
against    its    interests,    the   bank   is   not    b 
by  his   knowledge  Of  such  dealings.  —  Findli 
i  owles  (Iowa)  61   N.   W.  998. 
93  Iowa.  389. 

[b]  (Mich.)    iv>.-,.> 

Where  the  state,  agent  of  an  Insurance 
company  is  charged  with  making  advances  to 
agents,  and  has  genera]  supervision  of  them,  no 
tice  i"  him,  by  a  snbagent,  of  a  terminati 
the  contract,  and  by  the  hitter's  bondsmen  that 
they  would  no  longer  be  liable  on  thi  bond  for 
advances,  is  notice  to  the  company.  —  Union 
Cent.  Life  Ins.  Go.  v.  Smith  (Mich.)  03  N.  W 
138 

105  Mich.  35a 

[c]  (Minn.;    3JSU4.) 

The   president    and    cashier    of    a    I 
for  a  consideration,  assumed  the  of  a 

note  belonging  to  the  bank,  and  due  in  90  days. 
They  subsequently   assumed,   in   behall    ol 
bank,   to  extend  the  time  of  payment   11 
in  succession  for  '.tit    days  each   time,   an 
each   extension  paid   the   interest   to   the   b   a   . 
Held,  that  the  bank   was  chargeable   with 
structive  notice  of  the  fact  that  tiie  president 
and   cashier  were  interested  in   the   note,    ami 
hence  ratified  their  acts  in   making  the  exten- 
sions.— St.   Paul    &    M.  Trust    Co.   v.    11 
(Minn.)  61  N.  W.  141. 

59  Minn.  295. 

1  c I  l     (Minn.;    1895.) 

An  agent  was  authorized  to  make  leases 
of  his  principal's  real  estate,  to  collect  monthly 
rents,  and  to  care  for  the  property  generally. 
Held,  that  notice  to  such  agent  that  improve- 
ments were  being  made  on  the  real  estate,  which 
were  necessary  in  order  to  carry  on  the  business 
for  which  it  was  rented,  was  notice  to  the  prin- 
cipal for  the  purposes  of  Laws  1SS9,  c.  200.  §  5, 
providing  a  lieu  for  improvements  on  land,  u 
the  owner,  within  five  days  after  notice  that 
improvements  are  being  made,  gives  notice  to 
the  person  making  the  same  that  his  interest 
shall  not  be  subject  to  any  lien  therefor. — Jef- 
ferson v.  Leithauser  (Minn.)  01!  N.  W.  277. 

60  Minn.  251. 
[e]     t\el).:    ISiMJ.) 

A  stockholder  who  for  three  years  act- 
ed as  director  of  a  corporation,  taking  an.  ac- 
tive part  in  its  management,  with  knowledge 
of  its  affairs,  cannot  thereafter,  in  au  action 
against  the  corporation,  recover  money  paid  for 
stock  by  other  stockholders,  of  whom  he  was 
the  assignee. on  the  ground  thatthe  subscription 
was  procured  by  fraud,  where  the  other  stock- 
holders were  represented  by  him  as  agent,  and 
he  was  bound  to  protect  their  interest,  since 
they  wire  charged  with  his  knowledge.— Ameri- 
can Building  &  Loan  Ass'u  v.  Raiubolt  (Neb.) 
67  X    W.  493 

4S  Neb.  434. 


VI.    ACTIONS. 

Limitation  of  action  by  principal  against  agent, 

see  "Limitation  of  Actions,"  §  9. 
Venue    of    action    growing   out   of    agency,    see 

"Venue  in  Civil  i  !ases,"  §  9. 
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§   28.    Pleading. 
lUnli.:    1896.) 

Where    defendant    relies    on    a    contract 
made  with  plaintiff  through  a   third  person,  the 
burden  is  on  him  to  show  such  person's  author- 
ity, or  facts  estopping  plaintiff  from  denying  the 
-Clark  v.  Dillman  (Mich.)  00  X.   W.  570. 

§   29.    Evidence, 
[a]      ilux.'t;    1896.) 

In  an  action  for  damages  caused  by  a  fire 
negligently  set  out  by  defendants'  agent,  who  was 
also  a  party  defendant,  declarations  and  admis- 
sions made  by  the  agent  after  the  fire  were  ad- 
missible as  against  him. — Allen  v.  Barrett  (Iowa) 
69  X.  W.  272. 
I  h]     (Neb.;    1896.) 

Where  a  lessee,  required  by  the  lease  to 
pay  for  all  necessary  repairs  and  improvements, 
procured  repairs  to  be  made  during  the  term 
by  one  who  sought  to  recover  against  the  les- 
sor as  principal,  on  the  ground  that  the  lessee 
acted  as  agent  merely,  it  was  error  to  exclude 
the  lease  from  evidence  in  behalf  of  defendant. 
—Davis  v.  Benedict  (Xeb.)  G8  X.  W.  398. 

[C]      (S.  D.;    1896.) 

Where  on  the  issue  as  to  the  ostensible 
authority  of  an  agent  to  receive  payment  of  a 
mortgage  for  his  principal,  arising  from  the 
negligence  of  the  principal  in  holding  the  agent 
out  as  having  such  authority,  the  facts,  though 
not  disputed,  are  such  that  reasonable  minds 
might  draw  different  conclusions  therefrom,  the 
issue  is  properly  left  to  the  jurv.— Reid  v.  Kel- 
logg (S.  D.)  67  X.  W.  687. 

■    30.    Trial  and  instructions, 
[a]     (Mien.;    1896.) 

It  is  error  to  exclude  evidence  of  an 
agent's  actual  authority  to  make  the  contract  in 
suit,  on  the  ground  that  the  only  issue  involved  is 
one  of  estoppel  on  the  part  of  the  principal  to 
deny  the  authority  assumed,  and  then  leave  the 
question  of  actual  authority  to  the  jury.— Clark 
v.  Dillman  (Mich.)  66  X.  W.  570. 
lb]     (Wis.;    1896.) 

In  an  action  by  one  employed  to  care  for  de- 
fendant's daughter,  who  was  sick,  to  recover  dam- 
ages on  the  ground  that  the  daughter  was  ill  of 
typhoid  fever,  and  that  defendant  concealed  that 
fact,  in  consequence  of  which  plaintiff  contract- 
ed said  disease,  there  was  evidence  that  defend- 
ant sent  P.  to  plaintiff's  house  to  ask  her  to  come 
and  care  for  the  daughter,  and  that  P.  told  plain- 
tiff that  the  daughter  had  nervous  prostration. 
Held,  that  a  charge  that,  if  P.  was  defendant's 
agent,  he  could  bind  defendant  for  anything  with- 
in the  scope  of  his  agency,  ami  that  P.  claimed  he 
had  no  authority  from  defendant  to  say  that  the 
daughter  had  anything  other  than  typhoid  fever. 
was  sufficient  as  to  agency. — Kliegel  v.  Aitken 
(Wis.)  69  X.  W.  67. 


PRINCIPAL  AND  SURETY. 

I.  SURETYSHIP  IX  GENERAL,  IS  1-10. 
II.  RELEASE      AXD      DISCHARGE      OF 
Si  RET Y.  §§  11-19. 

III.  REMEDIES    AGAIXST    SURETIES.   §§ 

20-22. 

IV.  RIGHTS    AXD   REMEDIES    OF   SURE- 

TIES     AS      TO      PRINCIPAL      AXD 
THIRD  PERSOXS,  SS  23.  24. 
V.  RIGHTS  AXD   REMEDIES   OF  SURE- 
TIES INTER  SE.  Sis  25-27. 

See,  also,  "Bail";   "Bonds." 

Judgment  against  principal,  effect  on  surety,  see 

"Judgment,"  §  55. 
Justification   by   sureties   on   appeal   bonds,   see 

"Appeal,"  §  67. 
on  bond  of   assignee,   see   "Assignment   for 

Benefit  of  Creditors,"  §  27. 

on  redelivery  bond,  see  "Replevin,"  §  33. 
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Liabilities  of  contractor,  see  "Mechanics'  Liens." 
5  48. 

insurance  agent,  see  "Insurance,"  5  102. 

sheriff,  see  -'Sheriffs  and  Constables,"  S  1". 

sureties    on    bond    of    clerk,   see  "Clerk    of 

Court." 

Objections  to  sureties  on  appeal  bonds,  see  "Ap- 
peal," §  66. 

Subrogation  to  rights  of  surety,  see  "Subroga- 
tion," §  3. 

Sureties  on  notes,  see  "Xegotiable  Instruments." 
§59. 

— —  to  keep  the  peace,  see  "Costs,"  §  38. 

Wife  as  surety  for  husband,  see  "Husband  and 
Wife,"  §  9. 


I.    SURETYSHIP   IN   GENERAL. 

§    1.    Who   may   act  as   surety. 
(Mien.;    IS'mj.i 

Pub.  Acts  1895,  Xo.  266,  relating  to  bonds 
required  by  the  law  of  the  state,  and  permitting 
them  to  be  executed  by  a  surety  company,  is 
constitutional. — Steel  v.  Auditor  General  (Mich.) 
69  X.  W.  738. 

§   2.    Conditions    precedent. 
(Neb.:    1895.) 

The  mere  fact  that  the  principal  on  a 
proposed  bond  expressed  to  an  agent  of  the  pro- 
posed obligee  an  opinion  as  to  the  capacity  of 
paying  off  an  existing  indebtedness  by  a  third 
person,  for  which  the  proposed  sureties  were 
then  liable,  did  not  constitute  such  paymenta  con- 
dition precedent  to  the  acceptance  of  a  new  bond 
by  the  obligee  therein  named. — Korty  v.  McGill 
(Xeb.)  62  X.  W.  1075. 
44  Xeb.  516. 

§   3.    Consideration  of  suretyship. 
(Minn.:    iwir,.i 

An  extension  of  time  of  payment  of  a 
debt  is  a  sufficient  consideration  for  a  note  ex- 
ecuted by  a  third  party  to  the  creditor  as  col- 
lateral security  for  the  debt.—  Nichols  &  Shepard 
Co.  y.   Dedrick  (Minn.)  63  X.  W.  1110. 

61  Minn.  513. 

§   4.    Failure  of  principal  to  sign. 
(Neb.:    1896.1 

When  a  state  officer  elect  writes  his  name 
in  the  body  of  a  oaper  prepared  by  himself  as  his 
official  bond,  and  subscribes  his  oath  of  office, 
indorsed  thereon,  which  instrument  is  delivered, 
accepted,  and  approved  as  his  official  bond,  the 
same  is  valid,  and  binding  upon  the  principal 
and  his  sureties,  even  though  such  officer  inad- 
vertently omitted  to  attach  his  final  signature  at 
the  bottom  of  the  bond— State  v.  Hill  (Xeb. i  66 
X.  W.  541. 

47  Xeb.  456. 

§   5.    Failure  of  others  to  sign. 
(Minn.;    1895.) 

The  mere  fact  that  one  signing  a  bond  as 
surety  was  informed  at  the  time  that  another 
person  whose  name  appeared  as  surety  in  the 
body  of  the  bond  was  to  sign  the  same  as  such. 
when  in  fact  that  person  did  not  sign  the  same, 
did  not  release  the  signing  surety  from  liability 
on  the  bond.— Reed  v.  McGregor  (Minn.)  64  X. 
W.  88. 

62  Minn.  94. 

§   6.    —   Conditional    signing    by    surety. 
[aj     (Mich.;    1896.) 

Where  a  surety  intrusts  an  official  bond 
1"  another  to  deliver,  on  condition  that  others 
should  sign  as  sureties,  he  is  estopped  from 
denying  his  liability,  on  delivery  of  the  bond 
without  obtaining  the  other  sureties,  unless  the 
bond  on  its  face  shows  the  official  approving  the 
same  that  it  is  incomplete;  and  the  fact  thai 
after  the  last  signature  on  the  bond  there  was 
a  vacant  line,  with  the  wool  "surety"  following 
it,  is  not  such  notice  of  incompleteness  as  would 


(§6) 
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(§  1">     L572 


e   the  surety.    Crystal   Lake  Tp.   v.   liill 
(Mich.)  67   N.   W.    L21. 

|  I.  |      i  Minn.:     !•*!>.-,.> 

id  a  bond      .idem      Is  ad- 

ble   to   show    that    the  sureties    signed   the 

same  u  uenl  thai  it  would  be  signed 

by  others,  as  suri  re  delivery. — Clarke  v. 

i  G2  N.  W.  11-'.".. 

i;i   Mm .1.  12. 

|  .•  |      (  >lin  ii.;     181)5.) 

w  hei  e  pei  la  note  on  condition 

that  other  persons  would  sign  it  before  delivery, 
and  it  is  delivered  without  Bucb  conditions  being 
complied  with,  the  ImhuI  is  void  as  to  the  pi 
signing  it,  unless  the  obligee  had  no  notice  of  the 

i  m  li is,  or  those  Bigning  it  afterwards  •■• 

the  conditions.— Clarke  v.  Williams   (Minn.)  02 
X.   \V.   1125. 

ill    .Minn.  12. 

|<l  I     (Minn.)    1897.) 

The  defense  thai  the  bond  sued  on  was 
not  to  take  effect  until  signed  by  D.,  who  did 
not  sign  it,  was  sustained  by  defendant's  tes- 
timony that,  in    the  time  of  signing,  he  stated 

to  plaintiff's  agent  lliat  he  signed  on  t lie  express 
condition  that  the  bond  should  not  be  binding 
on  him  until  signed  by  D.,  to  which  the  agent 
consented!  that  subsequently  another  of  plain- 
tiff's agents  telephoned  him  that  D.  had  signed 
the  bond,  and  asked  him  to  come  to  the  office 
and  acknowledge  it,  and  that,  relying  on  the 
agent's  statements,  he  signed  the  acknowledg- 
ment without  unfolding  and  examining  the 
bond.  —  William  Deering  &  Co.  v.  Shumpik 
I.Minn.)  (ill  X.  W.  1068. 
Cel     (Neb.;    1895.) 

Where  a  surety  signs  a  bond  which  is  a 
joint  obligation  in  form,  on  condition  that  oth- 
ers will  sign  the  same  with  him,  and  it  is  deliv- 
ered without  such  condition  having  been  .com- 
plied with,  the  bond  is  invalid,  .as  to  such  sure- 
ty, unless  the  obligee,  prior  to  the  delivery,  had 
no  notice  of  such  condition,  or  the  surety,  aft- 
er signing,  waives  the  condition. — Mullen  v. 
Morris,  62  N.  W.  74,  43  Neb.  596. 
[f]     (Neb.;    1S9G.) 

A  bond  of  an  officer,  which  is  present- 
ed to  a  county  board,  and  approved  by  it, 
binds  all  parties  who  signed  it  as  sureties,  not- 
withstanding that  they  may  have  signed  the 
instrument  conditionally,  if  the  bond  is  perfect 
on  its  face,  and  the  board  possessed  no  notice 
of  the  conditional  signing,  and  there  was  noth- 
ing to  raise  the  duty  of  inciuiry  as  to  the  man- 
ner of  the  execution  of  the  bond. — Stoner  v. 
Keith  County  (Neb.)  67  N.  W.  311. 
48  Neb.  279. 

Si  7.    Notice  of  relation. 
(Minn.;     IS95.) 

To  charge  the  holder  of  a  note,  who  ex- 
tended the  time  of  payment,  with  notice  that  de- 
fendant was  merely  a  surety  on  the  note,  it  was 
not  necessary  that  he  should  have  had  actual 
knowledge  of  the  suretyship,  or  that  he  should 
have  been  guilty  of  bad  faith  in  not  making 
inquiry.— Fuller  v.  Quesnel  (Minn.)  65  N.  W. 
634. 

63  Minn.  302. 

§  8.    Scope  of  liability, 
[a]     (Mich.;    1895.) 

In  an  action  on  a  bond  by  which  an  agent 
bound  himself  to  pay  ever  to  his  employer  "all 
moneys"  received  by  him  "on  account  of  advan- 
ces," a  charge  that  the  bondsmen  were  liable  only 
for  mom  ys  advanced  for  hotel  and  traveling  bills, 
and  other  expenses  incident  to  the  employer's  busi- 
ness, was  erroneous;  it  not  appearing  that  the  ad- 
vances sought  to  be  recovered  were  unreasonable, 
or  made  in  bad  faith.-  Union  Cent.  Life  Ins.  Co. 
v.  Smith  (Mich.)  63  X.  W.  438, 
in.-.  Mieh.  353. 
[1»1     (Mich.;    JN97.I 

The  agreement  of  a  surety  on  a  written 
contract  for  the  ourehase  of   beer  in  car-load 


inn', i    I,,  i    to    cover    pun 

made   by   his  principal  in   smaller  quantll 

i  !  Bra  ad  Bn  b  ing  i  !o.  v.  B 
(Mich.)  To  X.   \V.    ll.\ 

[Cj      (Minn. :     1X97.) 

In  an  action  against  the  sureties  on  thi 
bond  o  hal  be  sba 

ir  account  fi  purchased  bj 

for  his  principal,  it  i-  -    thai  Hie 

furnished   bj    the  principal   for  the  agent's  n«e 

ol   been  tested  and  sealed, 
Gen.  St.   L894,  S  2205.     I       i    B  ill  r-Mi     I 
Dillman  (Minn.)  68  X.   W,  910. 

[dj     (Neb.i    1895.) 

A.  bond  of  guai 

to  be  pn  -  !.  i     d    providing th      tl      ibligee  would 
give  a  credit  of   60  days  therefor,    is   nol    ren- 
dered  inoperative  as  to  sureties   by  the  obligee 
taking  notes  in  settlement  without   reference   to 
the  60-days  limitation,  where  the  taking  of 
was  authorized  by  the  bond. — Korty  v.   M  ■'  '• 
(Neb.)  62  V  W.  1075. 
44  Neb.  516. 

[e]     (Neb.;    1895.) 

Where  the  principal  has  paid  for  all  goods 
bought  before  the  execution  of  a  bond  gu 
tying  that  he  would  pay  for  all  mercb 
him  purchased,  the  fact  of  such  purchase  before 
the  execution  of  the  bend  does  not  affect  the 
liability  of  the  sureties  for  goods  purchased  after 
I  the  execution  of  the  bond.  —  Korty  v.  McGil! 
i  Xeli.  I  «;-    X.   W.    1075. 

44  Xeb.  516. 

[fj     (Neb.;    1896.) 

The  bond  of  a  building  contractor  to  pay  fer 
all  materials  furnished  under  the  contract  ri 
the  sureties  liable  to   a  subcontractor   for   I 
rials   furnished. — King   v.    Murphy    (Neb.)    lis    X. 
W.   1029. 

[g]     (Neb.;    1897.) 

The  liability  of  a  surety  is  measured  by. 
and  will  not  be  extended  beyond,  the  strict 
terms  of  his  contract.  —  Hopewell  v.  McGrew 
(Neb.)  70  N.  W.  397. 

Ih]     (N.  D.;    189«.) 

Sureties  on  a  bond  for  the  fidelity  of  a  firm 
as  agents  for  the  obligee  are  not  liable  for  funds 
misappropriated  by  one  of  the  firm  after  the  dis- 
solution of  the  partnership  and  the  retirement  of 
the  other  partner  from  the  business  of  such 
agency,  notwithstanding  the  fact  that  the  oblige, 
knew  nothing  of  such  dissolution. — Standard  Oil 
Co.  v.  Arnestad  (N.  D.)  69  N.  W.  197. 

[1]      (Wis.;    1894.) 

M.  gave  plaintiff  a  bond  for  the  faithful 
performance  of  his  contract  to  sell  certain  ar- 
ticles on  commission.  Held,  that  such  bond  did 
not  cover  sums  paid  by  plaintiff  for  decorating 
and  painting  a  booth  for  M.  in  an  exposition. 
where  M.  kept  the  articles  on  exhibition  and 
sale. — Zinns  Manuf'g  Co.  v.  Mendelson  (Wis.) 
61  N.  W.  302,  89  Wis.  133. 

§   9.    Right  of  creditor  to  share  in  securi- 
ties given  to  surety. 

(Neb.:    1895.) 

Where  a  surety  receives  security  as  indem- 
nity, the  principal  creditor  is  entitled  to  the  ben- 
efit of  that  security. — South  Omaha  Nat.  Bank 
v.  Wright  (Neb.)  63  N.  W.  126. 

45  Neb.  23. 

§    10.    Estoppel  of  surety. 
(S.  D.:    lS9.->.) 

The  sureties  on  the  bond  of  a  county 
treasurer  were  estopped  to  dispute  its  recitals 
as  to  the  election  of  the  principal  as  treasurer, 
and  that  he  was  about  to  enter  on  the  discharge 
of  his  official  duties.— Ouster  County  v.  Albieu 
(S.  D.)  1 14  X.  W.  533. 

On  appeal  bond,  see  "Appeal,"  §  307. 
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II.    RELEASE   AND   DISCHARGE  OF 
SURETY. 

On  appeal  bond,  see  "Appeal,"  §  303. 

§   11.    'What  discharges  surety. 

[a]  (Mich.;    189C.) 

Sureties  on  the  liquor  bond  of  a  co-partner- 
ship are  discharged  by  a  change  in  the  member- 
ship of  the  firm.— Mathews  v.  Carman  (Mich.) 
68  N.  W.  243. 

[b]  (Minn.:    1S95.) 

A  surety  on  a  bond  given  by  a  mortgagor 
to  the  mortgagee,  conditioned  to  rebuild  a  house 
i.n  the  mortgaged  premises,  was  not  discharged 
by  the  assignment  of  the  debt,  mortgage,  and 
bond.— Longfellow  v.  McGregor  (Minn.)  63  N. 
\V.  1032. 

61  Minn.  494. 

[c]  (Minn.;    1895.) 

Where  the  vendor  agreed  to  finish  a  house 
on  the  land  sold,  and  gave  tie  vendee  a  bond 
against  mechanics'  liens,  in  the  absence  of  an 
agreement  that  the  vendee  should  retain  the 
purchase  money,  and  apply  it  to  the  payment  of 
the  liens,  the  fact  that  he  paid  it  to  the  vendor 
before  any  liens  were  asserted  did  not  release 
the  sureties  on  the  bond. — Reed  v.  McGregor 
i. Minn. I  64  N.  W.  88. 

62  Minn.  94. 

Iilj     (Minn.;    1896.) 

Where  the  contract  of  employment  of  a 
general  manager,  salesman,  and  collector  pro- 
vided for  a  provisional  monthly  accounting,  and 
the  refunding  by  the  manager  of  any  amount 
which  he  had  drawn  as  salary  in  excess  of  one- 
half  the  profits  of  the  business,  sureties  on  the 
employe's  bond  were  discharged  by  the  failure 
of  the  employer  to  require  an  accounting  for  13 
months,  and  until  the  termination  of  the  em- 
ployment.—Morrison  t.  Arons  (Minn.)  68  N.  W. 
33. 

[e]      .-  tl  in  ii. :    1896.) 

Where  a  bond  given  by  a  bank  as  a  de- 
pository of  state  funds  recited  that  the  bank 
had  agreed  to  pay  the  state  treasurer,  as  such, 
interest  on  such  deposits,  and  was  conditioned 
for  the  repayment  of  "all  moneys  belonging  to 
the  state  of  Minnesota  which  may  be  depos- 
ited with  said  bank  by  said  treasurer  of  said 
state,  upon  the  order  of  said  treasurer  or  other 
lawful  authority,"  sureties  thereon  were  not  dis- 
charged by  the  fact  that  the  deposits  were  made 
in  the  name  of  the  state  treasurer,  as  such,  in 
violation  of  Gen.  St.  1894,  §  344,  and  of  Const, 
art.  9,  §  12,  which  latter  provision  also  makes 
such  violation  a  criminal  offense.— State  v.  Farm- 
ers' &  Merchants'  State  Bank  (Minn.)  69  N. 
W.  3. 

[fj     (Minn.:    1897.) 

A  withholding,  by  the  principal,  of  the 
agent's  written  "commission,"  while  allowing 
him  to  act  as  agent,  does  not  release  the  sure- 
ties on  the  agent's  bond.— Traders'  Ins.  Co.  v. 
Herber  (Minn.)  69  N.  W.  701. 

[g]     (Neb.:    1896.) 

A  partnership,  after  taking  a  contract 
for  the  erection  of  a  building,  entered  into  an 
agreement  with  plaintiff  for  the  furnishing  of 
material  to  be  used  in  the  building,  and  there- 
after was  dissolved,  and  succeeded  by  a  firm 
which  completed  the  contract,  and  to  which 
plaintiff  furnished  material  under  the  agree- 
ment with  the  original  contractor.  Held,  that 
the  dissolution  of  the  partnership  did  not  re- 
lease the  sureties  on  its  bond,  conditioned  that 
it  should  pay  for  all  labor  performed  and  ma- 
terial furnished  it  in  the  performance  of  the 
contract,  as  against  laborers  and  material  men. 
— Kauffmann  v.  Cooper  (Neb.)  65  N.  W.  796. 
40  Neb.  644. 

[h]     (Neb.;    1896.) 

Parties  who  signed  the  bond  of  one  of  the 
members  of  a  copartnership,  conditioned  for  the 


faithful  performance  of  his  duties  concerning  the 
business  in  which  the  firm  engaged,  were  not  re- 
leased from  their  obligation  by  an  increase  in  the 
amount  of  the  capital  invested  in  the  business. — 
McAuley  v.  Cooley  (Neb.)  66  N.  W.  304. 
47  Neb.  165. 

li]    /Neb.:    1896.) 

Where  the  name  of  one  of  two  sureties  in  a 
bond  was  forged,  but  the  obligee  had  no  knowl- 
edge thereof  at  the  time  the  instrument  was  de- 
livered and  accepted,  the  other  surety  is  not  re- 
leased, though  he  signed  in  the  belief  that  the 
forged  signature  was  genuine. — Kansas  Citv  Ter- 
ra  i  lotta  Lumber  Co.  v.  Murphy  (Neb.)  68  N.  W. 
m:;o. 

tj]      (Wis.;    1S06.) 

Sureties  on  an  administrator's  bond  are 
not  relieved  because  it  was  -understood  that  it 
should  not  be  delivered  until  certain  other  per- 
sons had  also  signed  as  sureties,  where  it  was 
delivered  by  the  custodian,  who  was  an  agent 
of  the  administrator,  and  approved  by  the  county 
judge,  without  knowledge  of  the  condition,  and 
nothing  on  its  face  indicated  that  others  were  to 
sign— Belden  v.  Hurlbut  (Wis.)  69  N.  W.  357. 

§   12.    Change   in   obligation  of   principal 
contract. 

£a]     (Mich.;    1S95.) 

In  a  suit  against  a  lessee  to  which  his  sure- 
ty was  not  a  party  the  lease  was  reformed  so  as 
to  make  the  rent  payable  on  the  first  day  of  each 
quarter,  according  to  the  original  written  agree- 
ment, instead  of  the  last  day  of  each  quarter. 
In  an  action  on  the  reformed  lease  against  the 
lessee  and  surety  for  rent,  plaintiff  testified  that 
he  never  authorized  nor  agreed  that  the  time  for 
payment  of  the  rent  in  the  lease  should  be  differ- 
ent from  that  provided  in  the  original  written 
agreement,  and  the  attorney  who  drew  up  the 
lease  testified  that  he  knew  of  no  agreement  for 
such  change.  The  lessee  testified  to  an  oril 
agreement  for  rent  to  be  paid  on  the  last  day  of 
each  quarter,  entered  into  prior  to  the  original 
written  agreement,  but  acknowledged  that  it  was 
to  be  paid  according  to  the  original  written  agree- 
ment, and  that  there  was  no  subsequent  agree- 
ment for  a  change  in  the  time  for  its  payment, 
unless  the  clause  in  the  lease  showed  such  an 
agreement.  Held,  that  the  direction  of  a  verdict 
against  the  surety  was  proper. — Stevens  v.  Pen- 
dleton (Mich.)  63  N.  W.  655. 
105  Mich.  519. 

[b]  (Minn.;    1895.) 

Where  the  penal  sum  of  a  bond  of  a 
county  depositary  was  increased  after  execu- 
tion, and  the  assessed  valuation  of  the  princi- 
pal's property  was  less  than  one-half  the  orig- 
inal penal  sum,  the  sureties  were  discharged. — 
Board  of  Com'rs  of  Renville  County  v.  Gray 
(Minn.)  63  N.  W.  635. 
61  Minn.  242. 

[c]  (Minn.;    1895.) 

Where  sureties  on  a  bond  had  knowledge 
that  after  execution  the  penalty  therein  was 
altered,  and  made  no  objection  thereto,  they 
were  estopped  from  claiming  a  release  because 
of  such  alteration. — Board  of  Com'rs  of  Ren- 
ville County  v.  Gray  (Minn.)  63  N.  W.  635. 
61  Minn.  242. 

[d]  (Neb.;   189C.) 

A  contract  between  an  insurance  company 
and  its  agent  provided  that  the  latter  should 
make  monthly  reports  of  business  transacted, 
and,  on  demand,  pay  over  to  his  principal  all 
moneys  due  him.  The  agent's  compensation 
was  fixed  at  25  per  cent,  of  the  business  done, 
and  he  gave  a  bond  to  secure  the  performance  of 

his  contract.      After  the  execution  of  the  1 1. 

and  without  the  knowledge  of  the  surety  thereon, 
the  agent's  compensation  was  changed  to  28% 
per  cent.,  and  he  was  given  permission  to  em- 
ploy solicitors  of  insurance,  paying  them  out  of 
his  commission.  Held,  that  there  had  been  no 
material  alteration  in  the  contract,  and  that  the 
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surety    was    not    released     Taylor    v.    Standard    materia!   men    because  iIip  contractor  wai  paid 

\    A.  .  idl  rit    I 

IT  Neb.  673. 


Life  "A  Accident  Ins.  i  o.  (Neb.)  66  N.  W.  017.    al  an  eai  than  fixed  by   the  contract 

King  v.  Morphj   (Nel   I  68   W.   fV.   L029. 


13. 
[a] 


Building  contracts. 


(Mich.)    1800.) 

Sureties  on  Un    i>.>u<l  of  a  contractor  tor 
a  public  improvement  requiring  payment  tor  all 
labor  and  material  furnished  for  the  work  ai 
released,  bj  payment  of  ai  antecedent  debl  I 

contractoi   ' aterial  .nan   from  the  contract 

price,  i"  the  exti  a\  of  sucn  paj  ment,  fr liabil 

•     to  such  material  man  for  materials  furnished. 
People  v.  Powers  (Mich.)  66  N.  W.  215. 

j  ■ .  1      (Mich.;     1896.) 

Sureties  on  :i  contractor's  i  ond  condition- 
ed for  the  principal's  faithful  performance  of  a 
building  contract,  which  provides  that  the  con- 
sideration is  in  be  paid  i"  the  principal  at  times 
therein  specified  as  the  work  progresses,  are  re 
leased  from  all  liability  on  the  bond,  if  the  paj 
mints  are  made  before  they   arc  due  by  the 

terms     of     tin-     r.uii  ra.t.        Backus    v.     Archer 
(Mich.)  67  N.  W.  913. 

l<-|       <%<•)>.!      IS1I.-.I 

The  reservation  of  the  right  to  make 
changes  in  the  plans  of  a  building  implies,  as 
against  the  guarantor  of  the  contractor,  that  the 
changes  shall  be  such  as  might  have  reasonably 
been  contemplated  by  the  parties  when  making 
the  contract. — O'Rourke  v.  Burke  (Neb.)  03  N. 
W.   L7. 

I  I  Neb.  821. 

lil  J     (Nel>.:    1895.) 

Nor  that  the  building  was  not  completed 
within  the  time  specified  by  the  contract,  where 
the  contract  provided  that  if  the  building  was 
uot  so  completed  the  owner  might  take  posses- 
sion, and  have  the  same  finished  at  the  contract 
or's  expense,  ami  that  the  contractor  should  paj 
$10  per  day  for  every  day  of  delay  after  the 
specified  time,  and  the  owner  permitted  the  con- 
tractor to  continue  to  work  after  the  time  speci- 
fied.—Gallagher  v.  St.  Patrick's  Church  (Neb.) 
63  N.    W.  M'.l 

45  Neb.  535. 
|.-|     (Neb.:    1895.) 

Nor  that  the  owner   procured    insurance 
to  the  full  amount  that   any    responsible   com- 
pany would  cover. — Gallagher  v.  St.   Patrick's 
Church  i  N.-b.  i  63  N.  W.  804. 
45  Neb.  535. 

[f]     (Neb.;    1895.) 

It  did  not  preclude  such  defense  on  the 
part  of  the  sureties,  in  an  action  by  the  owner 
for  the  amount  of  his  interest  in  the  burned 
building,  that  the  fire  was  occasioned  by  the 
negligence  of  the  contractor. — Gallagher  v.  St. 
Bat  rick's  Church  (Neb.)  03  N.  W.  864. 
45  Neb.  535. 

Tr]     'Neb.:    1895.) 

The  failure  of  the  owner  to  observe  the 
condition  of  a  building  contract  requiring  him 
to  keep  his  interest  in  the  building  insured  dis- 
charged the  sureties  of  the  contractor  from  lia- 
bility for  the  amount  of  such  interest,  on  the 
building's  destruction,  though  the  contractor 
knew  that  the  condition  was  not  being  observed. 
—Gallagher  v.  St.  Patrick's  Church  (Neb.)  63 
N.  AY.  864,  45  Neb.  535. 

[b|      <Nel>.:    IN!"!.) 

The  sureties  mi  the  bond  of  a  building 
contractor  conditioned  that  the  obligor  should 
pay  for  all  labor  performed  or  material  fur- 
nished him  in  completing  the  contract  were  not 
discharged,  as  against  laborers  or  material  men, 
by  the  fact  that  the  contractor  was  paid  a 
greater  percentage  of  monthly  estimates,  made 
by  the  superintendent  of  construction  as  the 
work  progressed,  than  was  stipulated  for  in 
the  building  contract.— Kauffmann  v.  Cooper 
05  N.  W.  796,  40  Neb.  044. 

[i]     (Neb.)    1890.) 

A  surety  on   a   contractor's   bond  is   not   re- 
lieved from  liability  for  the  payment  of  claims  of 


§    14.    Extension  of  time  of  paymeat. 

I  ii  I     (Iowa |    1894.) 

Indorsements  upon  a  note  payable  in  six 
months,  showing  that  interest  had  been  paid 
annually  on  the  note  for  several  years,  are  not 
prool  that  an  extension  had  been  granted  so  as 
t.,  discharge  a  surety.— Dyer  v.  Shenkberg 
(Iowa)  '.I  V  w  ,  in::. 
93  Iowa,  154. 

I  I.  I      Hi. mi;     IV).-.. | 

Where    the   cm, scut    Of   the    payee   ill    «    llntl- 

to  aii  extension  of  the  time  of  payment,  and  a 

reduction  Ol   tin-  rate  Of  interest  as  named  tin-re- 
in,   was    secured    by    fraudulent    represent 
by  the  maker  that  the  surety  consented  thi 
the  latier  is  nut   released  from  liability.     Dwin- 
nell  v.  McKibben  (Iowa)  ol  N.  \V.  us.".. 
93  Iowa.  331. 

[cj     (Mich.)    inoi.i 

Where  i  wo  partners  of  a  linn  since  dis 
solved  both  signed  a  note,  the  time  of  payment 
of  which  was  subsequently  extended  by  the 
payee,    with    the    consent    of    both    makers,    the 

fact  that  the  pay xtends  the  time  of  payment 

to  one  of  them,  knowing  that  their  partner 
ship  had  been  dissolved,  anil  that  this  one  had 
assumed  the  payment  of  the  note,  leaving  the 
..tiler  in  the  position  of  surety,  as  between 
them,  discharges  that  other  from  liability.— 
Waller  A.  Wood  Mowing  A-  Reaping  Mach  Co 
v.  Oliver  (Mich.)  01  N.  W.  507. 
in:;  Mich.  326. 

[<1]      (Nell.:     1894.) 

An  extension  of  time  for  the  payment  of 
a  debt  will  noi  discharge  a  Buret;  unless  it  is 
for  a  definite  time  and  on  a  sufficient  consid- 
eration; a  mere  forbearance  to  sue  not  being 
sufficient.  -Watts  v.  Gantt  (Neb.)  01  N.  W.  104, 
42  Neb.  S09. 

[e]  (Neb.;    1805.) 

Aii  agreement  between  a  creditor  and  the 
principal  debtor  extending  the  time  of  payment 
■does  not  release  the  surety,  where  there  is  no 
consideration  for  the  agreement. — Smithv.  Mason 
iNeli.)  03  N.  W.  41. 

44  Neb.  610. 

[f]  (S.  D.:    1804.) 

An  answer,  in  an  action  on  a  note  against 
a  surety,  alleging  extensions  to  the  maker  with- 
out surety's  knowledge,  is  not  frivolous.  -Bank 
of  Commerce  v.  Humphrey  (S.  D.)  01  N.  \V.  444. 
6  S.  D.  415. 

S    15.   Bnrden  of  proof. 

[a]     (Minn.;    t895.) 

In  an  action  by  a  creditor  against  a  sure- 
ty to  recover  the  amount  of  the  debt,  the  burden 
is  on  the  surety  to  plead  and  prove  an  extension 
given  to  the  principal  debtor  without  his  consent. 
-Washington  Slate  Co.  v.  Burdick  (Minn.)  02 
N.  W.  285. 

60  Minn.  270. 
I  l.  I     (Minn.;    1805.) 

Where  an  extension  of  the  time  of  pay- 
ment is  given  by  the  creditor  to  the  principal 
debtor,  the  burden  is  on  the  surety  to  show  that 
such  extension  was  given  without  his  consent. 
Slate  Co.  v.  Burdick  (Minn.)  62  N.  W.  285,  60 
Minn.  270.  followed.— Guderian  v.  Leland 
(Minn.)  63  X.  W.  175,  61  Minn.  07. 

§   16.    Alteration    of    instrument— By    act 
of  co-surety. 

(Neb.;    1895.)  , 

Where  some  of  tbe  sureties  on  an  appeal 
bond,   after  approval,   erased  their  names   tlnr. 
from   without   the  obligee's   knowledge,  held,  that 
the    cosureties    are    not    released    thereby.— Bing- 
ham v.  Shadle  (Neb.)  03  N.  W.  143. 

45  Neb.  82. 
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§   17.    Failure  to  give  notice  to  surety. 

[a]     (Mich.;    1896.) 

A  corporation  principal,  to  whom  an  agent 
has  given  bond,  owes  to  his  sureties  the  duty  of 
good  faith  in  informing  them  of  facts  coming  to 
its  knowledge  which  may  affect  their  future  lia- 
bility; and  while  mere  negligence  of  the  agent 
in  accounting  will  not  charge  it  with  such  duty  of 
giving  notice,  if  it  continues  him  in  his  position 
after  knowledge  of  his  embezzlement,  or  of  othei 
acts  for  which  the  sureties  would  be  liable,  with- 
out informing  them  of  the  facts,  it  cannot  hold 
them  for  losses  resulting  to  it  from  his  subse- 
quent misconduct. — Aetna  Ins.  Co.  v.  Fowler 
(Mich. i  06  N.  W.  470. 

lb]      {Minn.:    1897.) 

Where  an  agent,  at  the  time  of  giving 
bond,  is  already  in  default,  but  he  informs  the 
obligee  that  he  has  made  arrangements  to  pay 
his  shortage,  and  there  is  no  communication  be- 
tween the  sureties  and  the  obligee,  the  ques- 
tion of  the  obligee's  bad  faith  in  failing  to  in- 
form the  sureties  of  the  shortage  is  for  the 
jury. — Traders'  Ins.  Co.  v.  Herber  (Minn.)  69 
N.  W.  701. 

S   18.    Diligence  in  pursuing  principal. 

[a]  rMimi.:    1S!><!.> 

Where  a  husband  for  whom  the  wife 
was  surety  died,  leaving  an  estate  sufficient  to 
discharge  all  claims  against  it,  and  the  creditor 
failed  to  present  his  claim  for  allowance  within 
the  period  fixed  for  presentation  of  claims,  the 
wife  was  thereby  relieved  from  further  lia- 
bility for  the  debt. — Seibert  v.  Quesnel  (Minn.) 
67  N.  W.  S03. 

[b]  (Neb.;    1895.) 

The  mere  forbearance  by  the  creditor,  en- 
larging the  time  of  payment,  without  considera- 
tion, or  the  failure  to  sue  the  principal  when  the 
debt  becomes  due,  will  not  alone  discharge  the 
surety— Smith  v.  Mason  (Neb.)  63  N.  W.  41. 
44  Neb.  610. 

§    19.    Release  of  other  securities. 

(Iowa;    1S96.) 

In  an  action  upon  a  promissory  note, 
where  defendant,  claiming  to  be  surety  only,  al- 
leged that,  as  consideration  of  a  mortgage  giv- 
en by  his  principal  to  plaintiff  upon  property  for 
the  purchase  of  which  the  notes  in  suit  were  giv- 
en, plaintiff  had  agreed  to  release  him  from  his 
liability  as  surety,  there  was  no  error  in  an  in- 
struction that,  if  defendant  was  merely  a  surety, 
plaintiff  could  not  release  any  of  the  property 
covered  by  said  mortgage,  or  appropriate  it  to 
his  own  use,  or  to  any  purpose  other  than  pay- 
ment of  the  claims  secured  thereby,  without  re- 
leasing defendant  from  liability  to  the  extent  of 
the  value  of  such  property  so  released  or  appro- 
priated.—De  Goey  v.  Van  Wyk  (Iowa)  66  N. 
W.  787. 


III.    REMEDIES    AGAINST     SURETIES. 

Measure  of  damages  recoverable  against  surety, 
see  "Damages,"  §  13. 

§   20.    Conditions   precedent, 
la]     (Neb.;    1*95.) 

The  issuing  of  an  execution,  and  its  re- 
turn unsatisfied,  is  not  a  condition  precedent  to 
the  right  of  a  judgment  creditor  to  maintain  an 
action  against  the  sureties  on  an  appeal  bond 
executed  by  the  judgment  debtor. — Flannagan 
v.  Cleveland  (Xeb.)  62  N.  W.  297. 
44  Neb.  58. 

[b]      (X.  D.;    1894.1 

It  is  no  defense  to  an  action  against 
sureties  on  an  appeal  bond  that  plaintiff  holds 
security  sufficient  to  pay  the  claim  for  which 
the  sureties  have  become  bound,  and  that  plain- 
tiff has  refused  on  demand  to  resort  to  such  se- 
curity for  payment,  there  being  no  proof  that 


the  sureties  were  prejudiced  by  such  refusal. 
Bingham  v.  Hears  (N.  D.)  61  N.  W.  808. 
4  N.  D.  437. 


§   21. 


ty. 


Exhausting  principal's  proper- 


la]     (Mich.;    1890.) 

Where  a  mortgage  was  given  to  secure 
the  debt  of  one  other  than  the  mortgagor,  sub- 
sequent lien  holders,  as  such,  have  no  right  to 
insist  that  the  mortgagees  shall  resort  to  their 
action  against  the  principal  on  the  debt  secured, 
before  selling  the  mortgaged  property. — Webber 
v.  Webber  (Mich.)  66  N.  W.  960. 
lb]     (Neb.:    1895.) 

In  an  action  against  the  sureties  on  an 
appeal  bond,  it  is  no  defense  that  the  judgment 
debtor  has  property  out  of  which  the  creditor 
could  satisfy  his  iudgment.  —  Flannagau  v. 
Cleveland  (Neb.)  62  N.  W.  297. 
44  Neb.  58. 

§  22.    Action  against  sureties. 

[a]  (Mich.;    1896.) 

The  amount  due  the  principal  for  extra 
work  cannot  be  applied  on  the  claim,  where  the 
obligation  to  pay  for  such  extras  did  not  arise 
till  the  architect  had  given  an  estimate  there- 
for, and  this  is  not  shown. — Marquette  Opera- 
House  Bldg.  Co.  v.  Wilson  (Mich.)  67  N.  W. 
123. 

[b]  (Mich.:    1896.) 

In  an  action  on  a  bond  collateral  to  a  build- 
ing contract,  the  sureties,  who  are  alone  served, 
may  show,  under  a  plea  of  the  general  issue,  that 
plaintiff  has  money  in  his  hands  due  to  the  prin- 
cipal, sufficient  in  amount  to  satisfy  plaintiff's 
dimand. — Marquette  Opera-House  Bldg.  Co.  v. 
Wilson  (Mich.)  67  N.  W.  123. 

[c]  (Minn.:    1895.) 

In  an  action  on  the  bond  of  a  county 
depositary,  plaintiff  need  not  show  that  the 
board  of  auditors  advertised  for  proposals  for 
the  county  deposits,  that  the  proposal  made  by 
the  depositary  was  in  the  form  required  by  law. 
that  the  depositary  possessed  the  requisite  qual- 
ifications, nor  that  the  bond  was  deposited  with 
the  county  treasurer. — Board  of  Com'rs  of  Ren- 
ville County  v.  Gray  (Minn.)  63  N.  W.  635. 
61  Minn.  242. 


IV.  RIGHTS  AND  REMEDIES  OF  SURE- 
TIES  AS    TO   PRINCIPAL   AND 
THIRD  PERSONS. 

Rights  of  sureties  as  to  application  of  payments, 
see  "Payment,"  §  20. 

■  interest  in  action  for  contribution,  see  "In- 
terest," §  1. 

§   23.    As  to  principal, 
[a]     (Mich.:    1896.) 

A  mortgage  was  executed  to  secure  a 
note  of  the  mortgagor's  son,  to  whom  the  mort- 
gagor was  indebted  in  almost  the  amount  of  the 
note,  upon  an  agreement  that  the  mortgagor 
should  pay  the  note,  and  the  son  then  pay  him 
the  difference  between  the  indebtedness  and  the 
amount  of  the  note.  Held,  that,  equity  would 
not  require  the  son  to  pay  the  note  at  the  in- 
stance  of  the  creditors  of  the  father.— Webber 
v.  Webber  (Mich.)  66  N.  W.  960. 
lb]      (Wis.;    1897.) 

A  surety  may,  in  equity,  compel  his  prin- 
cipal to  exonerate  him,  by  discharging  the  dehl 
for  which  both  are  liable,  without  firs!  paying 
it  himself. — Dobie  v.  Fidelity  &  Casualty  Co.  of 
New  York  (Wis.)  70  N.  W.  482. 

§   24.    As  to  third  person. 
(Iowa;  18!k;.» 

In  an  action  by  a  surety,  who  has  paid  the 
debt,  upon  a  contract  made  by  defendant  with 
the  principal  to  pay   such   debt  as  part  of  the 
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tase  price  of  certain  stock,  which  had  been 
,i  for  a  debt  of  the  principal,  the  surety  is 
the  Btocb  to  de- 
fendant,   the  'i  lii  i    i    of  the  stock   do1    having 

made  a  i lition  of  ■  '■  liability. — 

Gilbert  v.  Ad  li      (Iowa)  68  N.  W.  883 


V.    RIGHTS  AND  REMEDIES  OF  SURE- 
TIES  INTER  SE. 

§   25.    Right    to    contribution. 

[n]     (Neb.;   1898.) 

The  mere  refusal  of  a  surety  to  accept 
property  from  the  principal  as  indemnity  will 
cot  defeat  Ins  right  to  contribution  where  he  has 
paid  the  original  debt.— Smith  v.  Mason  (Neb.) 

63  N.  W.   11. 

44  Neb.  610. 

[b]     (Neb.;    1895.) 

To  recover  contribution  against  a  cosure- 
ty, it  is  not  necessary  to  show  the  insolvency  of 
the  principal. — Smith  v.  Mason  (Neb.)  63  N.  W. 
41. 

44  Neb.  610. 

lc]     (Neb.;    1895.) 

Where  one  of  the  sureties  discharges  the 
debt  of  the  principal  by  giving  his  individual 
note  for  part  of  the  sum  due,  and  money  for  the 
residue,  which  is  received  by  the  creditor  as  pay- 
ment, and  the  evidence  of  the  original  debt  sur- 
rendered, such  surety  is  entitled  to  demand  con- 
tribution from  the  other  joint  sureties,  though 
the  new  note  has  not  been  paid. — Smith  v.  Ma- 
son (Neb.)  63  N.  W.  41. 
44  Neb.  610. 

[d]  (Neb.;    1895.) 

Where  a  note  signed  by  a  principal  and 
several  sureties  was  paid  by  the  delivery  of  a 
new  note,  executed  by  the  principal  and  one 
surety,  the  latter  could  not,  on  being  forced  to 
pay  the  second  note,  compel  contribution  from 
his  cosureties  on  the  first.— Chapman  v.  Garber 

64  N.  W.  362,  46  Neb.  16. 

[e]  (Neb.;    1895.) 

Where  a  note,  to  be  executed  in  payment 
of  a  prior  note,  signed  by  the  principal  and  two 
sureties,  was  presented  by  the  principal  to  one 
surety  for  his  signature,  after  having  been 
signed  by  the  other,  the  former  surety  could 
sign  the  note  so  as  to  limit  or  modify  his  liabil- 
ity, in  the  absence  of  an  agreement  with  his 
cosuretv  to  the  contrary,  and  the  latter,  on  pay- 
ing the  second  note,  could  not  compel  contribu- 
tion—Chapman v.  Garber  (Neb.)  64  N.  W.  362. 
46  Neb.  16. 

[1]    (Neb.;  1897.) 

A.  sued  B.  and  others,  alleging  that  they 
had,  with  C.  and  others,  named,  executed  as 
sureties  a  bond  for  the  faithful  performance  of 
the  duties  of  a  county  treasurer;  that  the  treas- 
urer had  embezzled  certain  money,  which  C.  and 
others,  not  parties  to  the  suit,  had  paid  to  the 
county  in  discharge  of  their  obligations;  that 
thereafter  the  county  had  assigned  its  rights 
to  A.  in  trust  for  C.  and  the  other  paying  sure- 
ties. The  petition  prayed  contribution  from  the 
defendants.  It  did  not  allege  that  the  assign- 
ment by  the  county  to  the  plaintiff  was  in 
pursuance  of  any  agreement  with  the  paying 
sureties  by  which  A.  was  constituted  their  trus- 
tee. Held,  that  it  stated  no  cause  of  action  in 
favor  of  A.— Fullerton  v.  Dilworth  (Neb.)  70  N. 
W.  931. 

§   26.   Insolvency  of  some  of  sureties. 

(Neb.;    1895.) 

In  an  action  by  a  surety  against  a  co- 
surety for  contribution,  insolvent  sureties  will 
not  be  excluded,  and  the  burden  will  be  distrib- 
uted equally  among  the  sureties  remaining  sol- 
vent—Smith v.  Mason  u\eb.)  63  N.  W.  41. 
44  Neb.  6 lti. 


§   27.    Action   for  contribution— Pleading. 
I\\l».:     ivir,.i 

in  in  action  by  sureties  on  the  bond  of  an 
insolvent  exi  tinst  a  cosurety,  for  a 

bution,  a   petition  alleging  the  execution  of  the 
bond  by  plaintiffs  and 

eXeCUtOr,    tie-    I    '  ills    illdebtiilli'  - 

to  the  •  •-tate  by  plaint  inn,-  tbri  b 

mi,  and  defendant's  failure  to  conta 

ii  payment,  was  good  against  general  ,! 

rer.— Hardell  v.  Carroll  (Wis.)  G;;  N.  W.  275. 
:h>  Wis  350. 

See,  also,  ante,  §  23. 


PRIORITIES. 

Estoppel  to  assert  priority  of  lien,  see  "Estop- 
pel," S  29. 

Of  attachments,  see  "Attachment,"  §  30. 

lien  over  unrecorded  deed,  see  "Attachment," 

§  29. 

Of  claims  against  decedents'  estates,  see  "Ex- 
ecutors and  Administrators,"  §§  25.  26. 

insolvent  corporations,  see  "Corporations," 

S94. 

Of  creditors  of  fraudulent  grantor,  see  "Fraudu- 
lent Conveyances,"  §  27. 

ill  .Mention  liens,  see  "Execution."  §  14. 

Of  firm  and  private  creditors,  see  "Partnership," 
§§  38,  39. 

Of  judgment  liens,  see  "Judgment,"  §§  66,  67. 

Of  liens  for  rent,  see  "Landlord  and  Tenant," 
§55. 

of   attorneys,   see   "Attorney   and    Client, 

§  20. 

on  corporate  stock,  see  "Corporations,"  §  48. 

Of  mechanics'  liens,  see  "Mechanics'  Liens,"  §§ 

39-4.;. 

Of  mortgage  liens,  see  "Chattel  Mortgages,"  §§ 
27,  28:    "Mortgages,"  §§  20-22. 

Of  rights  of  devisees  and  legatees,  see  "Wills.' 
§  63. 

Of  tax  liens,  see  "Taxation,"  §  56. 

Who  entitled  to  priority  over  unrecorded  mort- 
gage, see  "Chattel  Mortgages,"  §§  24,  25. 


PRISONS. 

See  "Jail  and  Jailer";   "Penitentiary." 

PRIVATE  NUISANCE. 

See  "Nuisance,"  §§  3-6. 

PRIVATE  ROAD. 

See  "Easements." 


PRIVATE  SALE. 

On    mortgage   foreclosure,    see   "Chattel   Mort- 
gages," §§  50,  51. 


PRIVILEGE. 

See  "Liens." 

Of  witness,  see  "Witness,"  §§  43^8. 

Right  to  privileges  of  citizens  of  other  states,  see 

"Constitutional  Law,"  §  61. 
Special   privileges,   see   "Constitutional  Law,"  § 

26. 
Taxes,  interference  with  interstate  commerce,  see 

"Constitutional  Law,"  §§  50-52. 
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PRIVILEGED  COMMUNICATIONS. 

See  "Libel  and  Slander,"  §§  16-19;    "Witness," 
§§  9-14. 

PROBABLE  CAUSE. 

See  "Malicious  Prosecution,"  §§  5-7. 
Finding  on  preliminary  examination,  see  "Crimi- 
nal Law,"  §  18. 

PROBATE. 

Of  will,  see  "Wills,"  §§  19-32. 

PROBATE  COURTS. 

See  "Courts,"  §§  19-21. 

PROCESS. 

See  "Writs  and  Notice  of  Suits." 

Abuse  of  process,  see  "Abuse  of  Process." 

PROCHEIN  AMI. 

See  "Infancy,"  §  6. 

PROHIBITION,  WRIT  OF. 


of    supreme    court,     see 


Original     jurisdiction 
"Courts,"  §  15. 


(Wis.!    1895.) 

A  writ  of  prohibition  will  not  issue  to 
stav  a  special  proceeding  for  the  incorporation 
of  a  village  on  the  ground  that  the  statute  au- 
thorizing the  incorporation  of  villages  is  uncon- 
stitutional.—In  re  Schumaker  (Wis.)  63  N.  W. 
1050. 

90  Wis.  488. 


PROMISSORY  NOTES. 

See  "Negotiable  Instruments." 

PROMOTERS. 

See  "Corporations,"  §  2. 

PROOF. 

See  "Evidence. 

Of  claims  against  assigned  estate,  see  "Assign- 
ment for  Benefit  of  Creditors,"  §  34. 
Of  loss  under  policy,  see  "Insurance,"  §§  72-91. 

PROPER   PARTIES. 

See  "Parties,"  §§  6-10. 


PROPERTY. 

Deprivation  without  due  i  roc  ss  of  law,  see  "Con- 
stitutional Law,"  §S  41.  42. 

Description  in  indictment,  see  "Indictment  and 
Information,"  §  19. 

Evidence  of  ownership,  see  "Evidence,"  §  113. 


Homicide  in  defense  of,  see  "Homicide,"  §  17. 

Jurisdiction  of  action  relating  to  property  in  an- 
other state,  see  "Courts,"  §  8. 

Of  church,  see  "Religious  Societies,"  §§  2,  3. 

Right  of  aliens  to  take  land  by  inheritance,  see 
"Aliens,"  §  1. 

Rights  in  intoxicating  liquors,  see  "Intoxicating 
Liquors,"  SS  64-67. 

Subject  to  attachment,  see  "Attachment,"  §§ 
9,  10. 

to  execution,  see  "Execution,"  §§  9.  10. 

to  garnishment,  see  "Garnishment,"  S§  1-13. 

■ to  lien,  see  "Mechanics'  Liens,"  SS  --S. 

to  power  of  eminent  domain,  see  "Eminent 

Domain,"  §  6. 

to   prescription,    see    "Adverse   Possession," 

§2. 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attorneys." 

PROSPECTVE  DAMAGES. 

See  "Damages,"  §§  30,  32. 

For  failure  to  deliver  telegram,  see  "Telegraph 
Companies,"  §§  10,  11. 


PROSTITUTION. 

See,  also.  "Disorderly  House." 
[a]     (Iowas    1895.) 

An  instruction  that,  if  defendant  "occupied 
or  inhabited"  a  place  resorted  to  for  purposes  of 
prostitution,  she  was  guilty,  was  not  prejudicial, 
where  it  was  conceded  that  defendant  was  the 
only  occupant  of  the  house. — State  v.  Russell 
(Iowa)  64  N.  W.  2S1. 

tb]     (Iowa;    1895.) 

McClain's  Code,  §  5326.  provides  that  if 
any  person,  for  the  purpose  of  prostitution,  re- 
sorts to,  uses,  or  occupies  or  inhabits,  any  house 
of  ill  fame,  or  place  kent  for  such  purposes, 
sueh  person  shall  be  punished,  etc.  Held,  that 
an  indictment  alleging  that  defendant  did  re- 
sort to,  use,  occupy,  and  inhabit  a  certain  place 
for  the  purpose  of  prostitution  and  lewdness, 
said  place  being  then  and  there  in  the  posses- 
sion and  under  the  control  of  said  defendant, 
is  sufficient,  though  it  does  not  charge  that  the 
place  was  a  house  of  ill  fame,  or  was  kept  for 
such  purpose.— State  v.  Russell  (Iowa)  64  N. 
W.  281. 

PROTEST. 

See  "Negotiable  Instruments,"  §  66. 

PROTHONOTARY 

See  "Clerk  of  Court." 

PROXIMATFCAUSE. 

See  "Damages,"  §  6;    "Negligence,"  §§  10-16. 


PUBLICATION. 

Of  delinquent  taxes,  see  "Taxation,"  §§  67,  68. 
Of  ordinance,   see   "Municipal   Corporations,"   § 

24. 
Of  slander,  see  "Libel  and  Slander,"  §  9. 
Service  of  process  by,  see  "Writs  and  Notice  of 

Suits,"  §§  16-19. 
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PUBLIC  IMPROVEMENTS. 

Bee  "Municipal  I  orporations,"  S§  109  108. 


PUBLIC  LANDS. 

I.   ENTRIES  UNDER  FEDERAL  LAWS, 

Si  l  5 
II.  CONGRESSIONAL  GRANTS  IN  AID 
m     RAILROADS,  §§  6-9. 

III.  SWAMP   LANDS,  gg    LO,  11. 

IV.  SCHOOL  LANDS,  5  12. 

V.  TITLES    DERIVED    FROM    STATES, 
S   13. 
VI.  PATENTS,  S  II. 
VII.  Till:   LAND  OFFICE,  i!   1.".  17. 
VIII.  RELIEF  AGAINST  FRAUD  AND  M1S- 
TAKE,  §  18. 
IX.  CONVEYANCES.     CONTRACTS,    AND 
EXEMPTIONS,  §§  in.  20. 
X.  CUTTING  TIMBER,  SS  21,  22. 

Appropriation  of  waters,  sic  "Waters  and  Water 

( tourses,"  5  1. 
State    board    of    public    lands,    see    "States    and 

Slate  Officers,"  S  5. 
Taxation  of  railroad  grants,  see  "Taxation,''  §  7. 
When   entry   becomes  taxable,  see   "Taxation," 

§  21. 


I.  ENTRIES  UNDER  FEDERAL  LAWS. 

Conveyance  of  homestead  entry,  see  post,  §  19. 

§    1.    Entry  on  railroad  grant. 

(Minn.:    189S.) 

After  a  location  has  been  made  of  a  right 

of  way  by  a  railroad  c pan;  under  Act  Cong. 

March  3",  1857,  known  as  the  "Land-Grant 
Act."  oik'  acquiring  the  land  from  the  I'nited 
States,  with  notice  of  the  location,  takes  subject 
thereto.  Simonson  v.  Thompson  (1870)  25  Minn. 
150,  followed  — Tuttle  v.  Chicago,  St.  I'.,  M.  &  O. 
By.  Co.,  63  N.  W.  618,  61  Minn.  190. 

S   2.    Timber    culture   entry. 

(S.  D.:   18i)4.) 

A  settler  on  public  land  previously  un- 
occupied, who  has  placed  a  timber  culture  fil- 
ing thereon,  is  entitled,  as  against  third  persons, 
to  the  possession  of  all  the  land  that  he  will  ul- 
timately take  by  his  patent;  and  as  against  tres- 
passers who  have  forcibly  excluded  him  there- 
from he  may  recover  the  treble  damages  provid- 
ed for  by  Comp.  Laws,  §  4610.— Olson  v.  Hun- 
tamer  (S.  D.i  61  N.  W.  479. 
6  S.  D.  364. 

§  3.    Application    for    homestead. 
(Minn.;    1S97.) 

Where  a  plaintiff  in  an  action  for  possession 
of  land  claims  under  foreclosure  of -a  mortgage 
made  by  one  in  possession  and  claiming  through 
a  grantee  of  the  government,  a  finding  that  the 
title  is  in  the  government  is  not  sustained  by  evi- 
dence merely  that  the  mortgagor,  after  giving  the 
mortgage,    conveyed   to   defendant,   who   has   ap- 

plied   to  enter  the  land  as  a   I lestead,  and  that 

the  application  is  still  pending.— Preiner  v.  Meyer 
(Minn.)  69  X.  W.  SS7. 

S   4.    Rights  acquired  by  entry. 

iS.  D.;    1896.) 

Sine:'  the  passage  of  Act  Cong.  July  26. 
1866  (Rev.  St.  I'-  S.  5  24771.  declaring  that  "the 
right  of  way  for  the  construction  of  highways 
over  public  lands  not  reserved  for  public  uses 
is  hereby  granted";  and  the  territorial  act  of 
January  12,  1S71  (Comp.  Laws,  s  11891,  provid- 
ing that  all  section  lines  shall  be  public  high- 
ways so  far  as  practicable,  — persons  tiling  on 
public  lands  take  the  same  subject  to  the  right 


of  wav  along  action  linen  for  highway  pur- 
posi  Wells  v.  Penning  on  Co  (18P1)  IS  N.  w. 
305,    2    S.    1).    1.    followed.     Kei  Bo  ird    uf 

Sup'ra  ot  Fairvlew  Tp.,  6,  .V  \V.  02.';. 

§   5.    Town   sites. 
1 11 1     (Neb.i    1806.) 

Where   property    is    conveyed    under    Act 

Cong,  Maj  s.;.  imi  <:.  Stat.  667),  relating  to 
town  sites,  by  the  United  States  to  the  corporate 
authorities  of  a  ton  n  or  'it  j  ignal 

ed  by  law.  a  deed  executed  by  the  trustee,  or  the 

party  authorized  by  law  to  make  the  transfer. 
evidences  the  determination  by  the  pan. 
cuting  it  that  all  the  preliminary  steps  have 
been  taken,  and  the  requirements  complied 
with,  and  that  the  person  to  whom  the  deed 
runs  is  the  one  entitled  to  receive  it.  and  the 

question   "f  the    validity  of  the  deed   cannot    he 

litigated   in  a   collateral  proceeding. — Green   v. 

1    (Neb.)  ''.'■■  N.  W.  In::.'. 
-17  Neb.  934. 
[bj     (Neb.  1    isiiii.i 

The  designation,  in  a  deed  of  a  town  site 
trustee,  of  an  act   which   had   been  repealed,  as 
the    act    under    which    the    deed    was    executed, 
was  equivalent  to  the  mention  of  no  act.—  1 . 
v.  Bather  (Neb.)  66  N.  W.  1032. 
17  Neb.  934. 

[c]     (Wis.;    189S.) 

Laws  1856,  0.  95,  makes  the  county 
judges  trustees  of  lands  conveyed  under  the  fed 
etal  town-site  law,  and  authorizes  them  to  eon 
vey  to  occupants  a  perfect  title  to  the  interest 
claimed  by  them  in  town  sites,  and  to  determine 
conflicting  claims,  and  makes  their  decision 
final.  Held,  thet  the  validity  of  SOCh  a  convey 
anee  can  be  questioned  only  by  one  interested 
in  the  trust  on  direct  proceedings. — Tucker  v. 
Chicago,  St.  I'.,  M.  &  O.  Ry.  Co.  (Wis.)  65  X. 
W.  515,  91  Wis.  576. 


II.    CONGRESSIONAL  GRANTS  IN  AID 
OF    RAILROADS. 

S   6.    Operation  of  grant  to  state. 
(Wis.;   1896.) 

A  grant  of  land  by  congress  to  a  state 
in  aid  of  railroad  construction  is  a  grant  in  pra;- 
senti:  and  the  title  of  the  beneficiary,  when  the 
lands  arc  earned  and  selected,  relates  back  to 
the  date  of  the  grant.  The  federal  government 
cannot  subsequently  give  title  to  lands  covered 
by  such  grant,  as  against  the  state  or  its  gran- 
tees.— Paige  v.  Kolman  (Wis.)  67  N.  W.  700. 
93  Wis.  435. 

§  7.    Rights  acquired  by  railroad. 
(Minn.;    1S9S.) 

Under  Act  Cong.  March  3,  1857,  known 
as  the  "Land-Grant  Act."  and  the  acts  of  the 
territory  of  Minnesota  incorporating  the  Root 
River  Valley  &  Southern  Minnesota  Railroad 
Company,  such  corporation  was  authorized  to 
appropriate  a  right  of  way,  for  the  lines  of 
railway  to  be  constructed  by  it,  over  the  public 
lands  of  the  United  States,  except  as  to  lands 
reserved  or  disposed  of  at  the  time  such  right 
of  wav  should  be  actually  located.— Tuttle  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Minn.)  63  X. 
W.  (lis. 

ill  Minn.  190. 

§   8.    Exceptions. 

(Minn.;    1896.) 

To  entitle  one  who  settled  on  lands  with- 
in the  grant  for  the  St.  Paul  &  Pacific  Railway 
Company's  Extension  Lines  made  by  Sp.  laws 
1  sTT,  c.  2111.  as  amended  by  Sp.  Laws  1878,  c. 
71,  to  the  protection  of  section  10  of  the  orig- 
inal act,  excepting  from  the  grant  lands  previ- 
ously settled  on  in  good  faith,  he  must  have 
settled  upon  the  land  on  or  prior  to  March  1. 
1S77.  -St.  Paul.  M.  .v  M.  Ry.  Co.  v.  Brouletle 
(Minn.)  67  X.   W.  1010. 
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J  9.    Withdrawal     of    lands    from    entry 
and  settlement. 

(Minn.:    1886.) 

While  a  land-grant  railroad  company 
has  no  rested  right  iu  a  mere  executive  with- 
drawal from  entry  and  settlement  of  lands 
within  either  its  "place"  or  "indemnity"  lim- 
its, yet,  so  long  as  the  withdrawal  continues  in 
force,  the  lands  are  not  subject  to  entry  and 
settlement,  and  no  lawful  settlement  on  them 
can  be  acquired  — Sage  v.  Swenson  (Minn.)  67 
N.  W.  544. 

64  Minn.  517. 


III.    SWAMP   LANDS. 

§   10.    Operation   of  grant  to  state. 

[a]     (Iowa;    1897.) 

Act  Cong.  Sept.  28.  1850,  granting  swamp 
lands  to  states,  was  a  grant  in  praesenti,  and 
the  act  of  the  Iowa  general  assembly  of  1S53, 
in  the  same  manner,  vested  title  in  the  respec- 
tive counties. — Smith  v.  Miller  (Iowa)  70  N.  W. 
123. 

[I>1      (Iowa;    1897.) 

The  United  States,  having  granted  to 
Iowa  swamp  lands  on  the  Missouri  river,  had 
a  legal  right  to  subsequently  convey  other 
lands  between  said  grant  and  the  river,  which 
existed  at  the  time  of  the  original  survey,  anu 
were  not  afterwards  formed  by  accretion. — Smith 
v.  Miller  (Iowa)  70  N.  W.  123. 

§   11.    Lands  included. 

(Iowa;    1896.) 

Evidence  that  land,  at  a  remote  time, 
before  the  prairie  sod  in  the  part  of  the  state 
in  which  it  was  situated  had  been  broken, 
though  not  as  far  back  as  1850.  was  swamp 
land,  is  sufficient  to  show  that  it  was  swamp 
land  in  1850,  so  as  to  pass  under  the  swamp 
land  grant  of  September  28,  1850.— Bourne  v. 
Ragan  (Iowa)  65  N.  W.  826. 


IV.    SCHOOL   LANDS. 

Lease  of,  see  post,  §  13. 

§    12.    Presumption  of  title  in  state. 

(Minn.:    189S.) 

The  fact  that  the  state  issued  a  patent 
for  lands  in  section  22.  which  recited  the  act 
of  congress  granting  to  the  state  for  school  pur- 
poses sections  16  and  36  in  each  township,  did 
not  raise  a  presumption  that  the  state  ever 
owned  the  land  covered  by  the  patent. — But- 
ler v.  Drake  (Minn.)  64  N.  W.  559. 
62  Minn.  229. 


V.    TITLES    DERIVED    FROM    STATES. 

§  13.  Nebraska — School  lands. 

[a]     (Neb.;    1896.) 

The  provision  in  relation  to  the  forfei- 
ture of  school-land  leases  held  by  nonresidents, 
in  Comp.  St.  c.  80.  art.  1.  §  16,  that  "the  for- 
feiture may  be  entered  by  said  board  after  90 
days  from  the  date  of  such  published  notice," 
has  the  same  meaning  as  though  it  read  "after 
90  days  from  the  completion  of  the  publications 
required  by  the  statute." — State  v.  Henton 
(Neb. I  67  X.  W.  443. 
48  Neb.  488. 
lb]     (Neb.;    ]S!»(i.i 

The  forfeiture  of  a  school-land  lease 
upon  notice  published  for  less  time  than  re- 
quired by  the  statute  for  that  purpose  is  inef- 
fective.—State  v.  Henton  (Neb.)  67  N.  W.  443. 
48  Neb.  4S8. 

[e]     (Neb.;    1896.) 

An  assignee  of  a  lease  of  school  lands  whose 
assignment  has  not  been  recorded  in  the  otlice  of 


the  commissioner  of  public  lands  and  buildings, 
as  required  by  Comp.  St.  c.  SO,  art.  1.  §  14.  is  not 
entitled,  under  section  16,  to  redeem  from  a  for- 
feiture of  the  lease. — Langan  v.  Bintield  (Xeb.) 
69  X.  W.  123. 


VI.    PATENTS. 

§14.    Collateral  attack. 
(Neb.;    1896.) 

The  presumptions  arise,  from  the  exist- 
ence of  a  patent,  evidencing  a  grant  of  land 
from  the  United  States,  that  all  acts  have  been 
performed,  and  all  facts  have  been  shown,  which 
are  prerequisites  to  its  issuance,  and  that  the 
right  of  the  party,  grantee  therein,  to  have  it  is- 
sue, has  been  presented  to  and  passed  upon  by 
the  proper  officers:  and  such  patent  is  not  open 
to  collateral  attack. — Green  v.  Barker  (Neb.)  66 
N.  W.  1032. 

47  Xeb.  934. 


VII.    THE   LAND    OFFICE. 

Relief  from  cancellation  of  entry,  see  post,  §  18. 

§   15.    Cancellation  of  entries. 

[a]  (Iowa:    ISO."..) 

A  decision  of  the  department  of  the  in- 
terior canceling  a  swamp-land  claim,  made  with- 
out notice  to  the  claimant,  and  after  service  on 
one  purporting  to  be  claimant's  attorney,  but 
who  was  never  authorized  to  act  as  such,  is 
void. — Young  v.  Hanson  (Iowa)  64  N.  W.  654. 

[b]  (N.  D.:    1894.) 

The  power  of  the  commissioner  of  the 
general  land  office  to  cancel  an  entry  on  land  is 
riot  affected  by  a  transfer  of  the  land  by  the  en- 
tryman  to  a  purchaser  who  had  no  knowledge 
of  the  facts  because  of  which  the  entry  is  can- 
celed.—Parsons  v.  Venzke  (N.  D.)  61  X.  W. 
1036. 

4  N.  D.  452. 

[c]  (N.  D.s    1896.) 

The  fact  that  a  mortgagee  of  the  holder  of  a 
patent  certificate  had  no  notice  of  proceedings 
to  cancel  the  certificate,  and  no  opportunity  to  be 
heard  therein,  does  not  render  void  the  cancella- 
tion by  the  land  department,  but  merely  entitles 
him  to  a  hearing  on  the  question  of  the  legality  of 
the  original  entry;  hence,  in  a  contest  between 
him  and  one  claiming  under  a  patent  issued  after 
the  cancellation,  the  canceled  certificate  was  no 
evidence  of  title— Guarantv  Saw  Bank  v.  Bladow 
(N.  D.)  69  N.  .W.  41. 

§16.    Conclusiveness   and   effect   of  deci- 
sions. 

[a]  (Iowa:    189.1.) 

Where  the  record  of  proceedings  before 
the  department  of  the  interior  resulting  in  the 
cancellation  of  a  swamp-land  claim  fails  to  show- 
that  any  notice  whatever  was  served  on  the 
claimant,  the  decision  rendered  in  such  proceed- 
ings is  subject  to  collateral  attack. — Young  v. 
Hanson  (Iowa)  64  N.  W.  654. 

[b]  (Minn.;    1896.) 

A  party  claiming  the  right  to  pre-empt 
certain  government  land  filed  an  application  to 
contest,  as  invalid,  a  prior  entry,  and  the  con- 
test was  being  heard  by  the  local  land  officers. 
He  then  voluntarily  stipulated  into  the  hearing 
certain  evidence  as  to  his  qualifications  and 
right  to  make  a  pre-emption,  although  that 
question  had  not  been  ordered  to  be  inquired  in- 
to at  the  contest;  but  the  commissioner  of  the 
general  land  office  and  the  secretary  of  the  in- 
terior passed  upon  the  evidence,  and  held  that 
the  party  was  disqualified  to  pre-empt  the  land. 
Ih  Id.  that  by  the  stipulation  he  waived  his 
righl  to  object  to  a  consideration  of  his  qualifi- 
cations and  rights  as  a  pre-emption  claimant, 
and  the  irregular  manner  in  which  the  officers 
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"-  i" led  in  adjudicat- 

;   to  such   quali  ;,,,.l 

""'lv  being  evidence  tain  a  finding  thai  he 

was   disqualified    and    had    aol    b    pre  emptor's 

■  ■r'"''1  ,|'"  I  inclusive   i a 

Bishop  Ii-.m.  Co.  v.  Webber  I  Minn.)  us  \.  \\\  95, 

l«-|      IV   I>.;     1804.) 

When  a  full  opportunity  to  Joe  heard  has 
'"''"  afforded  the  parties  in  interest,  the  courts 
win  a,, 1  disturb  the  decision  ..!  the  coi   missii 
in  canceling  an  entry  because  ..1  errors  in  1.    ard 

o«™en   -1    proof,  or  the  eon., 
weight  oi  evidence.— Paraona  v.  Venzke  (N.' D.) 
•  il  N.  \\  .   1036. 
4  N.  I).  452. 

[tl]      (V.  I).:     l^'M.) 

The  decision  of  the  land  department  as 
to  matters  oi  fact  involved  in  the  cancellation 
"i  an  entry  is  binding  on  the  courts  where  the 
parties  interested  had  an  opportunity  to  be 
heard.— Parsons  v.   Venzke   (N.  D.)  61   N.   W. 

Luo(5, 

4  N.  D.  452. 

§   17.   Contest— Service  of  notice. 
(N.  D.:    1894.) 

■  TJ,e  la.ilure  of  tll(>  'and  department  to 
require  the  filing  of  an  affidavit  that  the  nartv 
to  be  served  with  notice  of  a  contest  of  an  en". 
try  cannot  be  personally  served  is  not  fatal  to 
the  power  of  the  department  to  act  on  a  mere 
publication  of  notice,  without  personal  service' 
where  the  party  does  in  fact  know  of  the  hear- 
ing, and  has  an  opportunity  to  he  heard— Par- 
sons v.  Venzke  ( X.  D.)  Gl  N.  W.  1036  '  ' 
4  N.  D.  452. 


1 1. 1 


rMlnn.i    imi,-,.i 

The  i-i-M  given  by  Rev.  St.  T7.  S  I  2 

'•  a    "soldier's  additional  liomesteai 
iole.     Webster  v.  Lull  er  (1892)  ..i  V    w 

-«I    .,o  Minn    ,,.  foil  |  ,     .     ,_A        ■ 

'*>  a.  \\ .  Jin,  80  Minn,  520, 

§   20.    Exemption  of  lauds  from  liability 
for    debts. 

(Nell.:     I  >;>.-.., 

,  '""•  ,:  '  '  thai  the  patentee  of  lands  at- 
the   federal   I  i  law   con- 

veys the  lands,  and  afterwards  r.-nemiires  lit], 
does    not    render   the    1  ind 

"••I-';;''''"-;  I'^'ted  before  the  patenl  was  is- 
sued.—Brandhoefer  v.  Bain  (Neb.)  64  N  W 
-13,  45  Set).  781. 


VIII.    RELIEF   AGAINST    FRAUD    AND 
MISTAKE. 

§    18.    Cancellation    of    entry, 
tnl     I  ' .  I}.:    1894.) 

=™t  +i°ne  clai™,lng  the  IeKal  titIe  t(>  Innd,  de- 
spite the  cancellation  of  the  pre-emptor's  entry 
under  which  he  claims,  must  prove  that  the  en- 
i.;:M,.an  acted  in  good  faith,  and  fully  complied 
W  1036  -_I  arsons  y-  Venzke  (N.  D.)  01  N. 
4  N.  D.  452. 
[I»]     (N.  D.:    1894.) 

When  the  power  of  the  commissioner  of 
the  genera  land  office  to  cancel  an  entry  has 
1m 'en  exercised  under  a  mistake  as  to  the  law 
equity  will  correct  the  error,  and  compel  the 
subsequent  patentee  to  convey  to  the  one  en- 
61  N  \vtl^1.y;;,('ut--Parsons  v.  Venzke  (N.  D  ) 
4  N.  D?452. 


IX, 


CONVEYANCES,  CONTRACTS,  AND 
EXEMPTIONS. 

§   19.   Homestead  entry, 
ta]     (Mich.;    1895.) 

Under  Rev.  St.  U.  S.  §§  2290,  2291  r>ro- 
Wneft^T  1  '•M'rs°,nl  giving  for  the  entry  of  a 
homestead  claim  shall  make  affidavit  that  the 
apphcat.on  ,s  made  for  his  exclusive  use  and 
benefit,  and  not  directly  or  indirectly  for  the 
use  of  ano  her,  and  that  no  part  of  the  land 
has  been  ahenated  except  for  church  or  other 
specified  purposes,  a  contract  to  convey,  for  a 
valuable  consideration,  the  title  to  land  which 
is  at  the  time  in  the  United  States  by  aber 
son  who  contemplates  and  afterwards  does  take 
■  t  as  a  homestead,  is  void  as  against  public 
poller,  and  cannot  be  enforced  in  a  court  of 
ICG-"  7   V-   Gitche"   (Mich.)  02  N.   W. 

'  105  Mich.  38. 


X.    CUTTING    TIMBER. 

21.    Sale  of  timber  and   permit  to   cut. 
In]      I  Minn.;    1895.) 

tb.f  i  V"'1(T  °('n-  St  1S!)4'  8  4011,  providing 
that  bet,,,,,  any  state  pine  lauds  shall  be  gold 
the  commissioner  shall  submit  an  appraisal  and 
estimate  of  the  timber  to  the  governor  treas- 
urer, and  commissiener.  who  shall  state  thereon 
that  it  is  for  the  interest  of  the  state  that  the 
wmh^tSht?,11  h%S^'  a  Sale  ^  the  commissioner 
m  n  ,thLve,  °mc.,a,1-  statement  and  sanction  is 
unauthorized,  and  his  permit  to  cut  timber  void, 
-btate  v.   Shevlin-Carpenter  Co.  (Minn.)  04  N. 

62  Minn.  99. 

lb)     (Minn.;    1S9.-;.) 

th„  =<■„£  P01"'11'1  s-'iven  by  the  commissioner  of 
in,  sttatt,land  o9lce  to  cut  pine  timber  belung- 
til  1%  ■  f  ?tate'  V0ld  because  given  without 
the  official  statement  and  sanction  of  the  gov- 
ernor and  treasurer  in  connection  with  the  com- 
missioner, may  be  attacked  collaterally,  though 
L,re,-lt,('s    facts    showing    that    the    law    was 

02  Minn.  99. 

§   22.    Indictment, 
[nl     (S.  I).;    isa7.) 

•nfAn  indictment  charging  that  defendant  did 
willfully  etc.,  "cut  and  remove"  from  school 
laud  certain  timber  then  and  there  growing 
charges  an  offense  within  Laws  1S90,  c  140' 
I  ,'  Prescribing  punishment  for  any  person 
who  shall  remove"  any  timber  standing  or 
growing  on  such  land;  the  word  "cut"  beine 
™e^  surplusage.— State  y.  Dorman  (S.  D.)  70 

[bl      (S.  D.;    1S97.) 

The  statute  does  not  require  that  the  of- 
rense  shall  be  'knowingly"  committed,  and 
hence  it  is  no  defense  that  defendant  did  not 
know  that  the  land  from  which  he  removed  the 

DO »  70  N.aw!C84s!  land-State  v-  Dorman  (S- 


PUBLIC  NUISANCE. 


See  "Nuisance,"  §§  1,  2. 


PUBLIC  POLICY. 

Contracts  against,  see  "Contracts,"  §§  14-22. 

PUBLIC  PRINTER. 

See  "Newspapers." 
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PUBLIC  USE. 

See   "Eminent  Domain,"  §  1. 
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PUNISHMENT. 


Cruel  or  unusual  punishment,  see  "Constitutional 
Law,"  §  76. 

Excessive  sentence,  see  "Criminal  Law,"  §  187. 

For  assault  and  battery,  see  "Assault  and  Bat- 
tery," §  10. 

For  contempt,  see  "Contempt,"  §§  19,  20. 

For  violation  of  city  ordinance,  see  "Municipal 
Corporations,"  §  37. 


For  violation  of  injunction,   see  "Injunction,"  § 

31. 
Instructions  as  to,  see  "Criminal  Law,"  §  14.",. 
Of    principals    and    accessories,    see    "Criminal 

Law,"  §  12. 


PUNITIVE  DAMAGES. 

See  "Damages,"  §§  3-5. 

PUPILS. 

See  "Schools  and  School  Districts,"  §  23. 


Q. 


QUALIFICATION. 

Of  attorneys  appointed  to  assist  prosecuting  at- 
torneys, see  "Criminal  Law,"  §  55. 

Of  juror,  see  "Jury,"  §  1. 

Of  officer,  see  "Office  and  Officer,"  §§  6-8. 

to  take  acknowledgment,  see  "Acknowledg- 
ment," §  3. 

Of  voter,  see  "Elections  and  Voters,"  §  4. 


QUANTUM  MERUIT. 

See  "Assumpsit,"  §  5. 

Allegation  of  full  performance  of  contract,  re- 
covery on  quantum  meruit,  see  "Contracts," 
§69. 

Recovery  by  servant  on,  see  "Master  and  Serv- 
ant," §  13. 

on  implied  promise  when  express  promise  is 

within  statute,  see  "Frauds,  Statute  of,"  §  29. 

where  express  contract   was   pleaded,   see 

"Pleading,"  §  78. 


QUASHING. 

Attachment,  see  "Attachment,"  §§  57,  58. 
Indictment,  see  "Criminal  Law,"  §  23. 


QUIETING  TITLE-REMOVAL  OF 
CLOUD. 

I.  WHEN  ACTION  LIES,  §§  1-A. 
II.  PLEADING  AND  EVIDENCE,  §§  5-7. 
in.  PRACTICE,  §§  8-10. 

Laches  of  complainant,  see  "Equity,"  §  50. 
Service  of  process  by  publication,  see  "Writs  and 

Notice  of  Suits,"  §  17. 
To  mining  claim,  see  "Mines  and  Mining,"  §  6. 

I.   WHEN   ACTION   LIES. 

§   1.    By  and  against  whom  maintainable, 
[a]     (Minn.:    ;s;n;., 

Where  an  infant  executes  a  mortgage  of 
land,  and  on  coming  of  age  seeks  to  disaffirm 
it,  he  is  not  required  to  set  up  the  execution  of 
the  mortgage,  and  his  infancy,  and  ask  that 
the  deed  be  adjudged  void,  but  may  bring  a 
statutory  action  against  the  mortgagee  to  de- 
termine adverse  claims  to  the  property. — Alt  v. 
Groff  (Minn.)  68  N.  W.  9. 


[b]     (S.  Ih;    1895.) 

The  holder  of  a  certificate  of  purchase 
of  land  at  a  tax  sale  claims  "an  estate  or  in- 
terest" in  such  land,  within  Comp.  Laws,  § 
5449,  authorizing  an  action  to  quiet  title  against 
such  claimant. — Clark  v.  Darlington  (S.  D.)  63 
N.  W.  771. 

§  2.    What  constitutes  clond. 

[a]  (Minn.;    1895.) 

After  the  sale  of  a  lot  to  a  mortgagee  un- 
der the  mortgage,  the  mortgagor,  for  the  sole 
purpose  of  extending  his  time  for  redemption 
500  days,  procured  his  equity  to  be  transferred 
to  a  third  party,  from  whom  he  received  100 
independent  mortgages,  which  were  recorded  at 
different  hours,  and  filed  100  independent  no- 
tices of  intention  to  redeem.  Held,  that  the 
mortgages  and  notices  constituted  a  cloud  on 
the  purchaser's  title. — New  England  Mut.  Life 
Ins.  Co.  v.  Capehart  (Minn.)  65  N.  W.  258. 
63  Minn.  120. 

[b]  (Neb.:    1895.) 

Judgments  against  the  owner  of  a  home- 
stead, recorded  in  the  county  where  the  home- 
stead is  situated,  though  not  based  on  debts  se- 
cured by  mortgage,  mechanic's  or  vendor's  lien, 
or  incurred  for  laborer's,  clerk's,  or  servant's 
wages,  are  apparent  liens  on  the  homestead,  and 
constitute  a  cloud  on  title,  which  a  court  of  equi- 
ty had  jurisdiction  to  remove. — Corey  v.  Schuster 
(Neb.)  62  N.  W.  470. 
44  Neb.  269. 

[e]     (Neb.;    1895.) 

it  is  not  an  essential  prerequisite  to  the 
maintenance  of  an  action  by  the  owner  of  a 
homestead  to  remove  clouds  on  his  title,  consist- 
ing of  recorded  judgments,  that  the  judgment 
creditors  were  threatening  execution  on  the 
homestead.— Corey  v.  Schuster  (Neb.)  62  N.  W. 
470. 

44  Neb.  269. 
£d]     (Neb.;    1895.) 

Where  plaintiff  purchased  land  without 
actual  knowledge  of  the  existence  of  a  prior  con- 
tract of  sale  to  another  person,  and  without  con- 
structive knowledge  of  such  contract,  except  the 
record  thereof,  though  it  was  not  entitled  to 
record  because  of  defects  in  its  execution,  hehl, 
that  plaintiff  is  entitled  to  a  cancellation  of  such 
contract  as  a  cloud  on  his  title. — Warnick  v. 
Latta  (Neb.)  62  N.  W.  1097. 

44  Neb.  807. 

[e]     (Wis.:    1896.> 

Re*.  St.  S  3186  (Laws  1893.  c.  SS).  au- 
thorizing an  action,  by  the  person  having  the 
legal  title  and  possession  of  land,  against  "any 
one  setting  up  a  claim"  to  the  land,  to  quiet  title, 
authorizes  such  action  against  a  person  claim- 
ing an  interest  in  land  under  a  contract  of  sale. 
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(§ 


■  the  let  i 

claim  is  invalid.  Fox  v.  W'illiaujs  (Wis.)  60  N. 
W.  857. 

92  Wis.  320. 

$   3.    Title  of  plaintiff. 

I  ii  I     (Iotvui    I  S9G.) 

.\  Eatlier  executed  deeds  <>f  his  realtj  t.. 
Ms  several  children,  including  plaintiff  anil  de- 
fendants, in  c lideration  "t  their  written  agree 

iin-iit  to  provide  for  him  and  i  ol  hlf  daugh 

ters  during  their  lives,  inn  Baid  d Is  were  not 

recorded,  Defendants  resided  on  Hi'-  propertj 
so  deeded  id  them,  and  supported  father  and 
daughter  as  agreed  for  nearly  two  years,  when, 
without  their  fault,  the  father  left.  Thereaft- 
er, with  tin'  consent  of  all  his  children  Ian  de- 
fendants, he  canceled  said  deeds  and  contract, 

ami  executed  t<>  plaintiff  a  il 1  to  the  property 

theretofore  conveyed  to  defendants.  Held,  that 
although  the  deed  to  defendants  was  never  <]<•- 
livered,  plaintiff  having  taken  the  property 
thereby  conveyed  with  notice  of  the  partly-ex- 
ecuted agreement  that  defendants  should  have 
ir,  he  cannot  have  Ins  title  thereto  quieted  as 
against  defendants.  Decker  v.  Decker  (Iowa) 
61  N.  \V.  921. 

93  Iowa,  204. 

[b]  (Iowa:    1S95.) 

The  testimony  of  an  alleged  grantee  that 
he  purchased  the  land,  and  of  another  witness 
that  be,  as  the  owner's  agent,  sold  the  land  to 
him,  and  procured  a  deed  for  it  from  the  owner, 
and  evidence  that,  immediately  after  the  al- 
leged purchase,  the  grantee  went  into  possession, 
shows  a  good  title  in  sueli  grantee,  as  against  a 
person  claiming  under  a  quitclaim  deed  from  the 
same  grantor,  executed  after  the  prior  grantee 
bad  been  in  possession  seven  years. — Krueger  v. 
Walker  (Iowa)  63  N.  W.  320. 

[c]  down:   1805.) 

In  an  action  to  recover  land  and  quiet 
title,  plaintiff  must  show  title  in  himself. — 
Schlosser  v.  Crookshank  (Iowa)  65  N.  W.  :H  I; 
Caldwell  v.  Jackson,  Id.;   McNary  v.  Same,  Id. 

[ill     (Mich.;    1897.) 

How.  Ann.  St.  §  0026,  authorizing  one 
having  possession  and  the  legal  or  equitable 
title  to  land  to  sue  to  quiet  title,  includes  a 
person  claiming  title  by  adverse  possession. — 
Vier  v.  City  of  Detroit  (Mich.)  70  N.  W.  139. 

[e]  (Minn.:    1896.) 

One  who  conveyed  land  by  warranty 
deed  with  full  covenants,  and  delivered  posses- 
sion to  the  grantee  under  an  agreement  that 
part  of  the  price  should  be  deposited  with  a  third 
person,  and  should  not  be  paid  to  the  grantor 
until  a  cloud  on  the  title  was  removed,  had  sulli- 
cient  interest  to  maintain  a  bill  to  remove  the 
cloud. — Styer  v.  Sprague  (Minn.)  05  N.  \Y.  659. 
03  Minn.  414. 

[f]  (Neb.;   1895.) 

In  an  action  to  quiet  title,  where  plain- 
tiff's title  is  put  in  issue,  he  must  show  that  he 
is  the  owner  of  the  property,  or  has  some  inter- 
est therein  superior  to  that  of  defendant. — Mc- 
Cauley  v.  ( thenstein  (Neb.)  62  N.  W.  232. 
44  Neb.  89. 
lg)     (Neb.;     1890.) 

An  action  to  quiet  title  to  real  property 
may  be  maintained  by  a   remainder-man  during 
the  continuance  of   the  particular  estate. — Hall 
v.  Hooper  (Neb.)  66  N.  W.  33. 
47  Neb.  111. 
th]     (Neb.;    189G.) 

Where  a  judicial  sale  and  conveyance  of 
land  have  been  made  under  a  void  decree,  a 
court  of  equity  will  not  give  affirmative  relief  to 
the  person  whose  estate  was  sought  to  be  divest- 
ed, unless  he  shows  some  equitable  interest  in 
the  land— Hall  v.  Hooper  (Neb.)  00  N.  W.  33. 
47  Neb.  111. 
[i]     (S.  D.:    1895.) 

under  a  power  of  attorney  from  D.,  who 
held  the  legal  title,  M.  sold  for  full  value,  and 


attempted  to  to  w  „  a  I  I  on  a 

\0  "  re  tract,  h  hii  h  had  be  ml  and  plat- 

i  town    Iti       i  be  deed  w  a  •  Inadi  ertently 

bj   \l.,  as  grantor,  instead  of  D.,  by  said 

attorney  in  tact.    \v.  im liately  erected  a 

adding  thereon,  and  went  into  and  remain- 
ed  in  actual  possession,  and    was  so  occupying 
i  he  sa  me  n  hen  n  dei  d  to  the  entire  4" 
executed  to  B3,  in  proper  form,  signed  D.,  by  bis 

attorney    in    fact;     and    afterwards,    for    the' pur 

I i  correcting  the  erroi  and  t"  carry  out  the 

agreement  bi  I  parties,  a  projx  i 

d i  t"  the  lot  was  executed  and  delivered  to  i 

a  bona  fide  purchaser,  who,  claiming  title  under 
b  deed  Erom  W.,  had  been  for  more  than  10  years 
in  actual  possession.  //./■/,  in  an  action  bj  I 
to  quiet  till.-,  and  set  aside  the  deed  to  E.  so  far 
as  the  same  affects  said  lot,  and  to  rest 
judgment  creditor  of  said  B.  from  selling  the 
premises  on  execution,  that,  as  against  \V..  the 
equitable  on  ner  or  his  successor  in  interest  in  ac- 
tual  possession,   the  d I   to  E.   is  void   under 

Comp    Laws,  g  3303,  and  thai  the  lien  of  said 

judgment    credit, if    is    subject    til    existing  equities. 

Fitzgerald  v.  Miller  (S.  D.i  63  N.  W.  221. 

IJl     (Win.;    1K97.) 

The  legal  owner,  whether  in  possession  or 
not,  may  sue  t.i  remove  a  cloud  from  title, 
where  the  validity  of  the  adverse  claim  can 
only  be  shown  by  evidence  dehors  any  record. — 
Davenport  v.  Stephens  (Wis.)  7u  N.  W.  661. 

§  4.    Compensating  defendant. 
(Neb.:   1896.) 

A  mortgagor,  in  order  to  remove  the 
cloud  east  on  his  title  by  a  sheriff's  deed  exe- 
cuted tinder  a  void  foreclosure  proceeding,  must 
offer  to  pay  what  was  equitably  due  under  the 
mortgage,  though  the  mortgagee's  right  to  fore- 
close be  barred.  Hall  v.  Hooper  (Neb.)  till  N. 
W.  33. 

47  Neb.  111. 


II.    PLEADING  AND  EVIDENCE. 

§   5.    Petition,  bill,  or  complaint. 

ta]     (Neb.:    1  *!».-,.( 

In  an  action  to  quiet  title,  plaintiff  alleged 
that  he  was  owner  of  the  land,  and  entitled  to  poe 
session  thereof;  that  defendant  claimed  an  in- 
terest therein  under  a  tax  deed;  that  "there  was 
no  legal  and  sufficient  levy  of  taxes"  for  which 
said  land  was  sold  on  which  said  tax  deed  is 
based.  He  asked  that  the  tax  deed  be  declared 
void,  but  made  no  offer  to  repay  defendant  the 
sum  paid  at  the  tax  sale,  or  for  taxes  subsequent- 
ly paid.  Held  not  to  state  cause  of  action. — Wes- 
ton v.  Meyers  (Neb.)  Go  N.  W.  117. 
45  Neb.  95. 

[b]     (Neb.:    1896.) 

A  petition  was  not  open  to  the  objection 
of  failing  to  plead  plaintiff  to  be  the  owner  of 
the  land  in  suit  where  it  averred  "that  plaintiff 
was,  at  the  time  of  the  making  and  execution 
of  the  contract  hereinafter  mentioned  Lthe  one 
sought  to  have  canceled],  the  owner,  and  is 
now,  and  has  been  for  more  than  five  years 
last  past,  in  the  possession"  of  the  premises 
in  controversy,  and  there  was  no  averment  in 
the  pleading  that  plaintiff  ever  parted  with 
title. — Scarborough  v.  Myrick  (Neb.)  Liu'  X.  W. 
S67. 

47  Neb.  794. 

Ie]     is.  D.:   I89r>.) 

Where  it  does  not  appear  in  a  complaint 
in  an  action  to  quiet  title  that  taxes  are  due 
upon  the  land  in  suit,  the  complaint  is  not  ren- 
dered insufficient  by  the  fact  that  it  contains 
no  offer  to  pay  taxes. — Clark  v.  Darlington  (S. 
D.)  63  N.  W.  771. 

[d]     IS.  !>.:    189S.) 

The  fact  that  the  complaint  in  an  ac- 
tion to  quiet  title  against  a  claimant  under  a 
tax-sale  certificate  does  not  set  out  the  facts 
on  which  the  invalidity  of  the  certificate  is  pred- 
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ioate<3  does  not  render  it  insufficient.— Clark  v. 
Darlington  (S.  D.)  63  N.  W.   1TL 

§  6.    Answer. 

',,""l,;.!a1!s?ik)to  quiet  title,  where  complain- 
ant sots  up  a  prima  facie  valid  title  under  a  tax 
deed  defendant  must  specifically  plead  tacts 
Sng  to  defeat  the  tax sale.-Wagar  v.  Bow- 
ley,  62  N.  W.  293,  104  Mich.  38. 

§   7.    Issues  raised. 

""in'an  action  to  remove  a  cloud  on  plaintiff's 
title  to  lands,  on  which  defendants  claimed  a 
lien  by  attachment,  defendants,  by  cross  petition, 
asked  affirmative  relief  by  reason  of  their  at- 
tachment, bringing  in  grantees  ofphm,  iff  as 
parties  An  amendment  to  plaintiffs  original 
petition  contained  averments  as  to  the  pretend- 
ed levy  of  such  attachment,  and  denied  that 
any  interest  was  acquired  by  it.  In  their  an- 
swer to  the  cross  petition  plaintiff s  grantees 
denied  the  levy  of  the  attachment.  Held. ^  that 
the  issue  as  to  the  sufficiency  of  the  levy  to  at- 
fect  the  title  of  plaintiff's  grantees  was  thereby 
raised.— Anderson  v.  Moline  Plow  Co.  (Iowa)  69 
X.  W.  102a 

HI.   PRACTICE. 


§   8.    Parties. 

(I°™Tne  grantor  under  whom  both  the  parties 
to  an  action  to  quiet  title  claim  is  not  a  neces- 
sarv  party  to  the  action.— Independent  School 
Dist  No.  3,  Fremont  Tp.,  v.  Gunn  (Iowa)  bl 
N.  W.  417. 

93  Iowa,  44. 

§  9.    Judgment  or  decree. 

fnl     'Vlnn.:    1895.J  ,   . 

In  an  action,  under  the  statute,  to  deter- 
mine an  adverse  claim  to  vacant  real  estate, 
where  the  answer  denies  plaintiffs  title,  plain- 
tiff is  not  entitled  to  judgment  on  the  pleadings, 
though  the  answer  fails  to  show  that  defendant 
has  an  interest  in  the  premises.  Dononue  v. 
Ladd  (18S3)  17  N.  W.  381.  31  Minn  244,  over- 
ruled.—Wheeler  v.  Winnebago  Paper  Mills.  64  N. 
W.  920,  62  Minn.  429. 

lb]      (Ncll.i     1890.1 

In  an  action  quia  timet,  the  question  of 
title  between  the  parties  may  be  fully  litigated 
and  determined,  and  a  decree  rendered  assign- 
ing the  title  to  the  real  estate,  or  any  part  of 
it  to  the  party  entitled  thereto.— Dolen  v. 
Black  (Neb.)  67  N.  W.  760. 
48  Neb.  688. 

§   10.    Costs. 

(  °WA  contract  for  the  sale  of  lots  belonging  to 
plaintiff's  assignor  stipulated  that,  on  the  payment 
of  a  fixed  sum,  any  one  or  more  lots  were  to  be 
conveyed  to  such  person  as  the  purchaser  might 
direct  The  purchaser  accordingly  gave  an  order 
to  Y  for  a  number  of  lots,  and  plaintiff  accepted 
the  order  Afterwards  Y.  offered  to  pay  for  the 
lots  which  offer  was  refused.  Y.  conveyed  her 
interest  in  the  lots  to  G..  who  conveyed  to  defend- 
ant Plaintiff  asked  that  the  alleged  clouds  upon 
the  title  be  removed,  and  for  a  decree  quieting 
title  in  her.  Held,  that  the  action  was  one  to 
quiet  title,  within  the  meaning  of  Code,  «  .i-i<0, 
providing  that  in  such  an  action,  if  defendant  ap- 
pear and  disclaim  all  title  adverse  to  plaintiff, 
he  shall  recover  costs. — Deacon  v.  Central  Iowa 
Inv.  Co.  (Iowa)  63  N.  W.  673. 

QUI  TAM  AND  PENAL  ACTIONS. 

For  exacting  usury,  see  "Usury."  ,}-^-\&- 
Venue,  see  "Venue  in  Civil  Cases,     S  <• 


Inl     llVeb.:    1S9.">.> 

Conip.  St.  1893,  c.  16,  §  104,  creating  a 
penaltv  for  the  failure  of  a  railroad  company  to 
whistle  or  ring  for  crossings,  one-half  of  which 
goes  to  the  state,  and  the  other  half  to  the  inform- 
er does  not  authorize  an  action  by  the  informer 
in' his  own  name,  for  himself  and  the  state,  to  re- 
cover such  penalty.— Omaha  &  R.  V.  It.  Co.  v. 
Hale  (Neb.)  63  N.  W.  849. 
45  Neb.  418. 

lb]     (N.  B.;    1896.)  .    ., 

When  a  party  seeks  to  recover  a  statu- 
tory penaltv,  the  statute  which  gives  the  pen- 
altv. and  whi.di  alone  is  the  source  of  the  right 
to  "recover,  must  be  specifically  counted  upon. 
— Greenberg  v.  Union  Nat.  Bank  (N.  1>.)  o7 
N.  W-  597 

5  N.  D.  483. 


QUITCLAIM. 

See  "Deed,"  §  19. 

QUO  WARRANTO. 

Mode  of  testing  existence  of  municipal  corpora- 
tion, see  "Municipal  Corporations,     &  lb. 

§   1.   Usurpation  of  corporate  powers  and 
franchises. 

,WiSUnder<Rev.  St.  5  3466,  which  provides, 
among  other  things,  that  proceeding  111  a  quo 
warranto  may  be  brought  "when  any  person 
shall  usurp,  intrude  into  or  unlawfully  hold  or 
exercise  any  *  *  *  franchise  within  this 
state"  or  "when  anv  association  or  number  ot 
persons  shall  act  within  this  state  as  a  corpo- 
ration without  being  duly  incorporated,  a  mere 
claim  to  exercise  corporate  rights,  privileges, 
or  franchises  is  insufficient  to  confer  jurisdic- 
tion, but  there  must  be  a  user  or  possession  ot 
the  office  or  franchise.— Mylrea  v.  Superior  & 
St  CRY.  Co.  (Wis.)  67  N.  W.  1138. 
93  Wis.  604. 

§  2.    Right  to  office  in  corporation. 

Quo  warranto  is  a  proper  remedy  to  detei- 
miue  the  right  of  a  relator  claiming  to  have 
been  elected  as  a  director  of  a  corporatiom- 
\ttornev  General  v.  Looker  (Mich.)  69  N.  W. 
929. 

§  3.    To  oust  county  from  annexed  terri- 
tory. 

|al      (Minn.:    1897.> 

Quo  warranto  will  lie  by  the  attorney  gen- 
eral against  a  county  to  oust  it  from  adjoining 
territory  illegally  armexed.-State  v.  Board  of 
Com'rs  of  Crow  Wing  County  (Minn.)  69  N. 
W.  925. 


[bl     (Minn.:    1897.) 

'  In  quo  warranto  to  oust  a  county  from  ad- 
joining territory  annexed,  a  writ  admitting  tin- 
finding  by  the  commission  acting  under  Laws 
1S95  c  29S,  that  the  petitions  were  conform- 
able'to  law.  and  the  governor's  proclamation 
annexing  the  territory,  is  insufficient  if  it  does 
not  allege  facts  to  rebut  the  presumption  of  the 
validity  of  such  finding  and  proclamation- 
State  v.  Board  of  Com'rs  of  Crow  Wing  Coun- 
ty (Minn.)  69  N.  W.  925. 

§  4.    Filing     of    information     by    private 
person. 

[a]     (\*eb.;    1895.1  ,, 

The  owner  of  agricultural  lands  illegally 
included  within  the  boundaries  of  a  city  or  vil- 
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In  which  he  la  i 

ii"  i"  determine  the  validil y  oi     ucb 

ion.    State   i     Dimond   (Ni  b.)  02  N.    W. 

■ii  Neb.   164. 

|l>|     |N.-Ii.:     IMHI.I 

An    owner   of    lands    Illegally    Included 
ivithin  the  bonn  [a   village  can   main- 

tain   proceedings    by   quo    warranto    to    deter- 
mine  the    validity    of   the     rdei      <    incorpora 
tion.    State  v.  Mote  (Xcb.)  67  X.  \V.  S10. 
•IS  Neb.  883. 


§   5.    Compulsory  filing  at  instance  of  pri- 
vate person. 
(Mten.i    is:it.p 

a    court    is    aot   authorized   to   compel   a 
iting    attorney    to    file    an    In 
hie  own  judgment,  at  I '  e  of  u 

upon  affidavits  made  by 

person  

lull  and  po  clea 

of  right,  and  to  subject  the  afflanta  to  pn 
tion  for  perjury  in  case  any  material  allegation 
..-Cain  v.  Brown  (Mich.)  1<>  X.  \\ .  3U7. 


E. 


RAFFLES. 


See  "Gaming,"  §  3. 

RAILROAD  COMPANIES. 

I.  IX  GENERAL,  §§  1,  2. 
II.  RIGHT  OF  WAY.  §S  3-6. 

III.  COXSTRUCTIOX        AXD        MATXTE- 

XAXOE  OP  ROAD,  §§  7-12. 

IV.  COXTRACTS— MORTGAGES,  §§  13-15. 
V.  ACTIOXS,  §  16. 

VI.  OPERATIOX  OP  ROAD— LIABILITY 
FOR  NEGLIGENCE  AND  TORTS, 
§§  17-80. 

1.  In  General,  §§  17,  18. 

2.  Who  Liable.  §§  19-22.    ' 

3.  Injuries  to  Licensees  and  Trespassers 

on  Trains  or  at  Stations,  §§  23-25. 

4.  Accidents  to  Trains,  §§  26,  27. 

5.  Accidents  at  Crossings,  §§  28^44. 

C.  Injuries  to  Persons  on  Track,  §§  45- 
53. 

7.  Killing  and  Injuring  Stock— Construc- 

tion of  Statutes,  §§  54-07. 

8.  Fires,  §§  6S-80. 

VII.  CRIMES  AGAINST  RAILROADS,  §  81. 

See,  also,  "Carriers";  "Corporations";  "Emi- 
nent Domain";   "Horse  and  Street  Railroads." 

Employes'  relief  fund  association,  see  "Benevo- 
lent Societies,"  §  1;  "Release  and  Discharge," 
§3. 

Entry  on  railroad  grant,  see  "Public  Lands," 
1.1. 

Excessive  damages  for  personal  injuries,  see 
"Damages,"  §§  35-37. 

[liability  for  interfering  with  flow  of  surface 
water,  see  "Surface  Waters,"  §  4. 

for  street  assessments,  see  "Municipal  Cor- 
porations," §  139. 

Mandamus  to.  see  "Mandamus,"  5  21. 

Public  land  grant,  see  "Public  Lands,"  §§  1, 
6-9. 

Railroad  tickets  as  subject  of  larceny,  see  "Lar- 
ceny," §  2. 

Taxation  of  railroad  grants,  see  "Taxation,"  §  7. 


I.    IN  GENERAL. 

§   1.    Abandonment  of  franchise — Waiver. 
(AVis.;   189«.) 

Laws  1895,  c.  '244,  amending  the  charter 
of  the  Superior  iV  St.  Croix  Railway  Company, 
and  expressly  confirming  its  right  to  exer- 
cise the  power  of  eminent  domain  in  the  man- 
ner prescribed  by  Rev.  St.  §§  1845-1S56,  in  addi- 
tion to  the  method  pointed  out  by  the  original 
charter,   was  a  waiver  by  the  state  of  all  the 


company's  acts  of  nonuser  or  abandonment.— 
Mylrea  v.  Superior  &  St.  C.  Ry.  Co.  (Wis.)  67 
N.  W.  1138.      . 
93  Wis.  604. 

§  2.    Commissioners — Procedure  before. 

[a]  (Minn.:    1805.) 

In  proceedings  before  the  railroad  and 
warehouse  commission  to  regulate  the  rates 
of  a  common  carrier,  the  commission,  and,  on 
appeal,  the  court,  should  be  liberal  in  i 
ing  evidence  on  the  question  of  what  is  a 
reasonable  rate,  and  may  hear  arguments  In 
behalf  of  any  person  or  corporation  interested 
in  the  result. — Appeal  of  Great  Northern  Rv. 
Co.  (Mian.)  62  X.  W.  826,  60  Minn.  461;  Steen- 
erson  v.  Great  Xorthern  Ry.  Co.,  Id. 

[b]  < Minn.;    1895.) 

In  proceedings  before  the  railroad  and 
warehouse  commission  to  regulate  the  rates 
of  a  common  carrier,  another  carrier,  not  a 
party  to  the  proceeding,  though  indirectly  af- 
fected thereby,  cannot  intervene  as  a  matter 
of  right. — Appeal  of  Croat  Xorthern  Ry.  Co. 
62  X.  W.  826,  60  Minn.  461;  Steenerson  v. 
Great  Northern  Ry.  Co.,  Id. 


II.    RIGHT   OF  WAY. 

Setting  fire  to  burn  off  right  of  way.  see  post. 
§  69. 

Act  requiring  donation  of  portion  of  right  for 
elevator,  taking  property  without  due  process 
of  law,  see  "Constitutional  Law,"  §  41. 

Power  of  city  to  grant  use  of  streets,  see  "Mu- 
nicipal Corporations,"  §  55. 

§   3.    Acquisition  and  title  acquired. 

[al     iHioh.i    1897.) 

Under  How.  Ann.  St.  §  3323,  empowering 
a  railroad  company  to  take  land  by  voluntary 
grant  or  by  condemnation,  it  cannot  acquire 
lands  by  dedication. — Minneapolis.  St.  P.  &  S. 
Ste.  M.  Ry.  Co.  v.  Marble  (Mich.)  70  X.  W.  319. 

[1>]      (Mich.:    IS'lT.i 

A  parol  license  to  a  railroad  company  to 
enter  on  land,  and  construct  its  road,  is  rev- 
ocable at  the  will  of  the  owner. — Minneapolis.  St. 
P.  &  S.  Ste.  M.  Rv.  Co.  v.  Marble  (Mich.)  70  X. 
W.  319. 

Ic]     (Neb.:    1895.) 

A  grant  of  land  to  a  railroad  company 
"for  right  of  way,  and  for  operating  its  rail- 
way only."  gave  to  the  grantee  a  mere  ease- 
ment in  the  land.— Blakely  v.  Chicago,  K.  & 
X.  R.  Co.,  64  X.  W.  972,  46  Xeb.  272. 

§  4.  Covenants  and  conditions  in  grants, 
[a]      (Minn.:    1895.) 

In  order  to  induce  defendant  to  construct 
and  operate  a  railroad  on  a  street  in  front  of 
their  lands,  plaintiffs  conveyed  to  it  a  right  of 
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way  therein,  the  deed  providing  that,  in  case  the 
company  should  sell  the  right  of  way  to  any 
other  company,  plaintiffs  should  receive  one- 
half  the  proceeds.  Held,  that  a  lease  by  defend- 
ant to  another  company  of  its  entire  railroad 
property,  including  the  right  of  way,  for  999 
years,  reserving  rent  payable  quarterly,  was  not 
a  sale,  within  the  deed.  Buck,  J.,  dissenting.— 
Morrison  v.  St.  Paul  &  N.  P.  Ry.  Co.  (Minn.) 
65  N.  TV.  141. 

63  Minn.  75. 

[b]     <Ncl>.:    1897.) 

A  clause  in  a  deed  conveying  land  to  a  rail- 
road company  for  a  right  of  way,  releasing  the 
company  from  all  costs  and  damages  which  the 
grantor  has  sustained,  "or  shall  at  any  time 
hereafter  sustain,  in  any  way.  by  reason  of  the 
construction,  building,  or  use  of  said  railroad," 
is  not  a  release  of  claims  subsequently  arising 
for  damages  caused  by  the  negligent  construe- 
i  i, hi,  maintenance,  or  operation  of  the  road. — 
Fremont,  E.  &  M.  V.  R.  Co.  v.  Harlin  (Neb.)  70 
N.  W.  263. 

§  5.    Abandonment      and      forfeiture      of 
land  or  rights. 

[a]  (Minn.;   1S95.) 

The  erection  and  operation  of  a  public 
elevator  and  warehouse  on  land  acquired  by  a 
railway  company  by  condemnation  for  public 
purposes,  either  by  itself  or  its  lessee,  do  not 
constitute  a  misuser  or  an  abandonment  of 
its  easement  therein. — Gurney  v.  Minneapolis 
Union  Elevator  Co.  (Minn.)  65  N.  W.  136. 
63  Minn.  70. 

[b]  (Neb.:    1895.) 

A  conveyance  by  a  railroad  company  ot 
part  of  its  right  of  way.  in  which  it  had  but 
an  easement  expressly  limited  to  the  operation 
of  its  own  road,  to  an  independent  railroad 
company,  which  built  and  operated  its  road 
over  the  land,  constituted  an  abandonment  of 
that  part  of  its  easement,  so  that  the  landowner 
was  entitled  to  compensation  from  the  grantee 
company  with  respect  to  such  part. — Blakely  v. 
Chicago,  K.  &  N.  R.  Co.,  64  N.  W.  972,  46 
Neb.  272. 


6. 


Return  of  subscriptions. 


la]      (Mich.;    1895.) 

When  a  railroad  has  been  abandoned  in 
the  manner  prescribed  in  Laws  1S87,  Act  No. 
275,  and  no  reasonable  provision  made  for  traffic 
between  the  points  abandoned,  those  who  have 
contributed  to  its  construction  are  entitled,  by 
Pub.  Acts  1891,  No.  125,  to  have  their  contribu- 
tions refunded,  with  interest  for  five  years.— In 
re  Flint  &  P.  M.  R.  Co.  (Mich.)  63  N.  W.  303. 

105  Mich.  289. 
[b]     (Midi.:   1S95.) 

AVhere  contributors  gave  their  notes,  and 
afterwards  paid  them  by  granting  rights  of  way, 
the  company  should  not,  in  refunding  contribu- 
tions on  abandonment  of  the  line,  be  compelled 
to  repay  the  notes,  as  the  statute  requires  a  re- 
conveyance of  the  right  of  way. — In  re  Flint  & 
P.  M.  R.  Co.  (Mich.)  63  N.  W.  303. 

105  Mich.  289. 


to  prove  the  necessity,  if  the  right  be  disputed. 
— Village  of  Wayzata  v.  Great  Northern  Ry. 
Co.  (Minn.)  69  N.  W.  1073. 

[el      (Minn.;    1897.) 

The  necessity,  once  established,  is  presum- 
ed to  exist,  in  proceedings  to  compel  a  change 
of  the  line  from  the  highway. — Village  of  Way- 
zata  v.  Great  Northern  Ry.  Co.  (Minn.)  69  N. 
W.  1073. 

§   8.    Crossing  piivate  lands. 

la]     (Iowa:  -1896.) 

Code,  §  1268,  providing  that,  upon  the  re- 
quest of  any  person  owning  land  on  both  sides 
of  a  railway,  the  company  shall  construct  and 
maintain  one  causeway  or  other  adequate  mean* 
of  crossing,  with  cattle  guards,  cannot  be  con- 
strued as  entitling  the  landowner  to  demand 
other  means  of  crossing,  on  the  ground  of  con- 
venience or  profit,  if  the  causeway  is  or  may  be 
made  adequate. — State  v.  Burlington,  C.  R.  & 
N.  Ry.  Co.  (Iowa)  68  N.  W.  819. 

[b]  (Iowa;    1896.) 

'  The  fact  that  the  causeway  so  constructed 
is  inconvenient,  in  that  its  use  requires  the 
landowner  to  open  and  close  gates  in  order  to 
cross  the  railroad,  does  not  render  it  inade- 
quate.—State  v.  Burlington,  C.  R.  &  N.  Ry. 
Co.  (Iowa)  68  N.  W.  819. 

[c]  (Iowa;    1896.) 

Upon  an  application  to  the  railroad  com- 
missioners for  an  order  requiring  a  railroad  to 
construct  an  undergrade  crossing  in  addition  to 
a  causeway  connecting  the  two  parts  of  appli- 
cant's farm,  on  the  ground  that  it  was  incon- 
venient and  inadequate,  in  that  the  owner  was 
obliged  to  open  and  close  gates  each  time  he 
drove  his  stock  to  water,  it  appeared  that  in 
all  other  respects  it  was  or  could  be  made  ade- 
quate. Held,  that  an  order  requiring  the  rail- 
road company  to  construct  such  undergrade 
crossing  was  unreasonable.— State  v.  Burling- 
ton. C.  R.  &  N.  Ry.  Co.  (Iowa)  68  N.  W.  819. 


§  9. 


Fences  and  cattle  guards. 


III.  CONSTRUCTION   AND 
NANCE  OF  ROAD. 


MAINTE- 


S   7.    Necessity. 

[a]      (Minn.:    1S97.I 

A  law  authorizing  a  railroad  company  to 
construct  a  road  over  a  public  or  private  way. 
"if  necessary,"  contemplates  the  practical,  and 
not  an  absolute,  necessity. — Village  of  Wayzata 
v.  Great  Northern  Ry.  Co.  (Minn.)  69  X.  W. 
1073. 

[bl     (Minn.:    1897.) 

Where  a  railroad  company  is  authorized  by 
statute  to  construct  its  road  over  a  private 
way,  if  necessary,  the  burden  is  on  the  company 


[a]     (Mich.;    189G.) 

While  not  in  terms  required  by  statute, 
it  is  proper  tor  a  railroad  company,  if  not  its 
duty,  to  construct  a  cattle  guard  at  a  point  on 
its  track  where  station  grounds  end  and  from 
which  it  is  required  to  fence  the  track. — Fuller 
v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  66  N. 
W.  593. 

[1.1     (Neb.;    1897.) 

Comp.  St.  c.  2,  art.  2,  §  18,  defining  a  law- 
ful fence,  does  not  apply  to  the  fencing  by  a 
railroad  company  of  its  right  of  way;  that  being 
governed  by  Comp.  St.  c.  72,  art.  1,  §  1.— Chi- 
cago, B.  &  Q.  R.  Co.  v.  Lyon  (Neb.)  70  N.  W. 
261. 

[c]     (Neb.;    1897.) 

One  who  has  given  a  railway  company  the 
notice  to  build  a  fence  between  its  right  of  way 
and  his  adjoining  land,  prescribed  by  Comp.  St.  c. 
72,  art.  1,  §  1,  must,  to  recover  the  expense  of 
erecting  the  fence  after  failure  of  the  company 
so  to  do.  show  that  the  fence  built  by  him  com- 
plies with  the  requirements  of  that  section. — 
Chicago,  B.  &  Q.  R.  Co.  v.  Lyon  (Neb.)  70  N.  W. 
261. 

§    10.    Crossing       highways  —  Place       and 
mode  of  crossing. 

[a]  (Minn.;    1895.) 

Where  the  necessity  of  bni'ding  a  bridge 
at  a  crossing  was  in  no  way  affected  by  the  oc- 
cupancy of  the  street  by  defendant's  tracks,  but 
had  always  existed  be:  ause  of  natural  conditions 
which  would  remain  if  the  tracks  were  remov  d. 
the  company  should  not  be  compelled  to  pay  for 
the  bridge.— State  v.  St.  Paul,  M.  &  M.  Ry.  Co. 
(Minn.)  64  N.  W.  1140. 
62  Minn.  450. 

[b]  (Minn.;    1897.) 

Gen.  St.  1894.  S  2685,  providing  that  rail- 
way companies  shall  build,  or  cause  to  be  built 
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and  kepi   in   repair,  crossings  wherever  public 
highways  are  intersected  by  railway  li'" 

plies  where,  in  i  in nstruction  of  n  railway,  u 

m  has  been  turned  from  us  natural  chan- 
nel int"  an  artificial  one,  whollj  ui hi    right 

of  way,  making  it  necessary  to  build  a  bridge 
over  the  stream,  as  a  pari  of  an  approach  «r 
li  it'll  way  crossing  "i-  the  railway  tracks,  It  the 
bridgi  is  necessarily  a  pan  of  the  approach  or 
crossing,  it  must  be  built  and  l«iit  in  repair  by  I 
the  railway  company.  Board  of  Com'rs  of 
Goodhue  County  v.  Iinlutli,  B.  \V.  oc  S.  It.  <'<•. 
(Minn.)  69  N.  W.  898. 
[c]     (Neb.)    isiiii.i 

An  ordinance  requiring  the  reconstruction 
by  railroad  companies  of  a  viadud  is  aol  void, 
as  against  the  companies  named  therein  as  own- 
ers of  the  railroads,  because  of  the  city's  failure 
to  proceed  against  other  companies  operating  on 
miic  nr  more  of  the  tracks  as  lessees,  where  the 
charter  imposes  tlu>  obligation  on  both  owners 
and  lessees.— Chicago,  B.  &  Q.  R.  Co.  v.  State 
(Neb.)  66  N.  \V.  624. 
47  Neb.  549. 

Id]     (Neb.;    1806.) 

Tin  provision  of  the  charter  of  the  city 
cif  Omaha  (Cotnp.  St.  c.  12a,  5  48)  authorizing 
said  city,  by  ordinance,  to  require  railroad  com- 
panies to  construct  and  keep  in  repair  viaducts 
iivcr  streets  therein  crossed  by  their  tracks,  is  a 
valid  exercise  of  the  police  power  of  the  state. — 
Chicago,  B.  &  Q.  R.  Co.  v.  State  (Neb.)  66  N. 
W.  624. 

47  Neb.  549. 

§11.    Restoring  highway. 

[a]  (Wis.;   1806.) 

Where  land  is  platted  as  a  town  site  by 
authority  of  the  state,  and  a  street  is  thereon 
designated  and  dedicated  to  the  public  use, 
such  street  is  within  Rev.  St.  §  1836,  requiring 
every  corporation  constructing  a  railroad  to 
restore  every  street  and  highway  across  which 
such  railroad  may  lie  constructed  to  its  former 
condition.— City  of  Racine  v.  Chicago  &  N.  W. 
Ky.  Co.  (Wis.)  65  N.  W.  857. 
92  Wis.  IIS. 

[b]  (Wis.;    1S96.) 

Until  the  time  arrives  when  such  street 
is  required  to  be  opened  for  actual  public  use, 
no  mere  nonuser  by  the  city  will  operate  as  an 
abandonment  of  it.  or  excuse  a  railroad  corpora- 
tion from  complying  with  such  statutory  provi- 
sion.— City  of  Racine  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  C5  N.  W.  857. 

92  Wis.  US. 

[c]  (Wis.;    1S»«.) 

The  failure  of  a  railroad  company  to  re- 
move a  bank  of  earth  on  its  right  of  way.  con- 
sisting almost  entirely  of  a  natural  hill  through 
the  base  of  which  the  track  was  laid  in  a  cut, 
and  which  obstructed  the  view  of  an  approach- 
ing train  from  travelers  on  the  highway,  was 
not  a  failure  to  restore  the  highway  to  its  for- 
mer state  of  usefulness,  as  required  by  Rev 
St.  §  1836.— Leitch  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  67  N.  W.  21. 

93  Wis.  79. 


12. 


Change   of  location   of  tracks. 


[a]     (Minn.:    1K97.I 

In  a  proceeding  to  compel  a  railroad  com- 
pany to  remove  its  tracks  from  a  certain  street 
and  elsewhere  locate  them,  there  was  evidence 
as  to  the  feasibility  of  another  mute  150  feet 
longer  than  the  existing  one.  and  that  the  road. 
as  located,  greatly  interfered  with  the  use  of 
the  street;  but  it  was  not  shown  what  the  pro- 
posed change  would  cosl  defendant,  or  how  it 
would  affect  the  operation  of  the  road  as  a 
whole,  or  the  property  or  convenience  of  resi- 
dents along  the  new  route.  Held,  that  a  find- 
ing that  no  route  more  practicable  than  the  ex- 
isting one,  or  which  would  interfere  less  with 
public  safety  and  convenience,  could  be  found 
in  the  village,  was  sustained  by  the  evidence. — 


{Tillage  of  Wayzata  v.  Cn-at  Northern  i; 
(Minn  i  69  N.  W,  1073. 
I  ■>  I     (Hinu.i    1807.) 

in  sini,  proceedings,  the  burden  is  on  the 
party  demanding  a  change  of  tin-  line  to 

not    only    I  hat    the   original    necessity    no    long,  r 

theri  bstantial   ren 

for  holding  that  the  public  interests  demand  the 
Testimony    which    would    warrant    a 

court,  mi  a  I ring  to  locate  d   inc.  in  finding 

that   the  public  interests  required   it 
elsewhere  than   on  a   particular  Btreet,   would 
not  uphold  a  like  finding  in  a  proceeding  to  re 

>no\  e  a    line  already    Cl  i    ai  d    in 

Hon.— Village  of   Wayzata  v.   Great  Northern 
Ry.  Co.  (Minn.)  OH  X.   \V.  L073. 


IV.    CONTRACTS— MORTGAGES. 

§13.    Contracts — Powers  of  agents. 

[a]  (Miiiii.;    1806.) 

A  railroad  company  is  not  liable  on  a 
guaranty  made  by  its  general  manager  and  its 
general  freight  agent,  without  express  author- 
ity, that  it  an  owner  of  stock  would  ship  the 
same  over  the  road  to  a  certain  party  the  price 
thereof  should  be  paid,  where  the  road  mi 
charges  for  transporting  the  stock.  — Weikle  v. 
Minneapolis,  St.  ['.  &  S.  S.  M.  Ry.  Co.  (Minn.) 
66  X.  W.  963. 

(II   Minn.  296. 

[b]  (S.  U.;    1806.) 

It  being  mi:  of  the  usual  course  of  busi- 
ness, the  presumption  is  that  a  local  station 
agent  has  no  power  to  lend  his  company    bj    a 

contract  to  ship  property  over  meeting  lines 

of  railway,  and  such  authority  will  iml  be  in- 
ferred fn.ni  the  mere  fact  that  the  freight  for 
the  entire  distance  was  collected  by  smh  agent. 
— Coates  v.  Chicago,  M.  &  St.  1'.  Ky.  Co.  (S. 
I>.i  Ho  N.  W.  1067. 

§14.   Ultra   vires. 

(Iowa;    1897.) 

A  railroad  company  organized  a  relief  de- 
partment, solely  for  its  benefit  and  the  benefit 
of  its  employes  who  became  members  thereof. 
Each  member  was  required  to  contribute  a 
fixed  amount  monthly  to  the  relief  fund,  to  be 
used  to  furnish  relief  to  its  members  in  cases  of 
accident  or  sickness,  and,  in  case  of  their  death, 
to  provide  something  for  their  beneficiaries,  and 
to  make  certain,  in  cases  where  the  benefits  of 
the  department  were  accepted,  the  liability  of 
the  company  for  injuries  caused  by  its  negli- 
gence. Held,  that  an  agreement  by  the  com- 
pany to  aid  the  department  by  paying  its  ex- 
penses and  making  up  any  deficiency  in  bene- 
fits due  members  was  not  outside  of  its  powers. 
—Maine  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa)  fO 
X.  W.  630. 

§15.    Mortgage  foreclosure — Liability   of 
purchaser. 
(Iowa:    1.M04.) 

Where  a  judgment  is  obtained  agcinst  a 
railroad  company  and  a  receiver  of  such  com- 
pany after  title  to  the  property  of  the  com- 
pany has  passed  to  a  new  company  under  fore- 
closure proceedings,  the  new  company  is  not 
liable  for  such  judgment,  though  the  receiver 
did  not  turn  over  the  property  and  obtain  his 
discharge  until  after  such  judgment  was  render- 
ed, and.  at  the  time,  had  in  his  hands,  and 
turned  over  to  the  new  company,  money  suffi- 
cient to  pay  it.— Brockert  v.  Iowa  Cent.  Ry. 
Co.  (Iowa  I  HI  X.  W.  405. 
93  Iowa.  132. 


V.    ACTIONS. 

§    16.    Process  and  service, 
[a]     (Minn.;    1806.) 

A    ticket    agent   in    a    union    depot,    em- 
ployed by  the  depot  company,  and   selling  the 
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tickets  of  the  several  roads  using  the  depot 
for  general  depot  purposes,  and  as  a  regular 
station  on  their  respective  roads,  under  contract 
with  the  depot  company,  is  the  "acting  ticket 
agent"  of  the  several  lines  of  road,  within 
(ion.  St.  1S94,  §  5202.  providing  for  the  service 
of  process  in  civil  actions  upon  railroad  com- 
panies.—Hillary  v.  Great  Northern  Ry.  Co. 
(Minn.)  67  N.  W.  80. 
64  Minn.  361. 

[b]      (Wis.!    1895.) 

Where  several  railroad  companies,  distinct 
and  separate  from  each  other,  form  an  associa- 
tion to  secure  and  share  freight,  a  service  of  sum- 
mons on  an  agent  of  one  of  the  roads,  though  also 
an  agent  of  the  association,  is  not  a  valid  serv- 
ice on  any  other  company  in  the  association. — 
Kingsley  v.  Great  Northern  Ry.  Co.  (\vis.)  64 
N.  W.  1036,  91  Wis.  3S0. 


VI.    OPERATION     OF    ROAD— LIABIL- 
ITY FOR  NEGLIGENCE  AND 
TORTS. 

Expert  testimony  as  to  operation  and  running 
of  cars,  see  "Evidence,"  §§  54,  56. 

Liability  to  employes  for  injuries  from  defects 
in  tracks  and  roadbeds,  see  "Master  and  Serv- 
ant." §  43. 

Statutory  liability  in  case  of  injuries  by  fellow 
servants,  see  "Master  and  Servant,"  §  66. 


1.  IN  GENERAL. 

§   17.    Damages   for  violations  of  regula- 
tions. 

(Minn.;    1895.) 

In  an  action  against  a  railroad  company 
for  damages  for  failure  to  fence  its  right  of  way, 
the  fact  that  the  landowner  has  a  right  to  join 
his  fence  with  the  fence  of  the  company,  wheth- 
er built  on  or  inside  the  line  of  the  right  of  way, 
may  be  considered  in  determining  the  damages. 
—Gould  v.  Great  Northern  Ry.  Co.  (Minn.)  65 
N.  W.  125. 

63  Minn.  37. 

§   18.    Penalties   for   violation    of  regula- 
tions. 

[aj     (Wis.;   1S9C.) 

Rev.  St.  §  1811,  providing  that  any  one 
willfully  taking  down  a  fence  or  cattle  guard 
built  by  a  railroad  company  as  required  by  sec- 
tion 1810,  or  failing  to  replace  or  close  gates 
therein  after  having  lawfully  passed  through, 
shall  forfeit  not  more  than  $50,  in  addition  to 
damages,  being  penal,  should  be  strictly  con- 
strued— Oeflein  v.  Zautcke  (Wis.)  66  N.  W. 
108. 

02  Wis.  176. 

[b]     (Wis.;    1896.) 

Defendant's  team  ran  away,  and  de- 
stroyed a  gate  erected  by  a  railroad  company, 
under  Rev.  St.  §  1S10,  for  defendant's  use  at 
a  farm  crossing,  and  defendant  failed  to  re- 
build the  gate.  Plaintiff's  horse  strayed  from  a 
highway  to  defendant's  premises,  passed  through 
the  opening,  and  was  killed  by  a  locomotive. 
field,  that  the  case  was  not  within  Rev.  St.  § 
1811,  allowing  recovery  against  one  who  shall 
"willfully"  take  down  a  fence  or  cattle  guard 
prected  by  a  railroad  company  as  required  by 
ion  1810.  or  "allow"  the  same  to  be  taken 
down,  or,  having  lawfully  opened  gates  therein 
"Cor  the  purpose  of  passing  through  the  same," 
shall    not   immediately    replace  or   close   them. — 

in  v.  Zautcke  (Wis.)  00  N.  W.  10S. 

92  Wis.  176. 

4  N.W.DIG.— 51 


2.  WHO  LIABLE. 

§   19.    Evidence  of  ownership  and   opera- 
tion of  road. 

la]     (Mich.;   1894.) 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  received  on  a  rail- 
road not  owned  by  defendant,  testimony  of 
plaintiff  that  she  bought  a  ticket  at  defendant's 
station,  and  that  she  supposed  the  ticket  was 
over  defendant's  road,  and  that  a  certain  per- 
son was  the  company's  agent  at  that  sta- 
tion, and  that  she  supposed  the  station  and  plat- 
form were  on  defendant's  grounds,  is  admissible 
to  show  defendant's  possession  of  the  road 
when  the  accident  occurred.— Williams  v.  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  (Mich.)  61  N.  W. 
52. 

102  Mich.  537. 

[b]  (Mieli.;    1894.) 

The  testimony  of  such  person,  referred 
to  by  plaintiff  as  defendant's  agent,  that  ne 
knew  when  defendant  extended  its  right  of 
way  through  there,  and  that  the  station,  plat- 
form, and  cattle  guard  were  on  defendant's 
grounds,  is  admissible  to  show  defendant's 
possession,  although  witness  did  not  state  that 
he  was  defendant's  agent. — Williams  v.  Cleve- 
land, C.,  C.  &  St.  L.  Ry.  Co.  (Mich.)  61  N.  W. 
52. 

102  Mich.  537. 

[c]  (Mich.;    1894.) 

A  traffic  agreement  leasing  the  road  to 
defendant,  and  containing  a  promise  to  raise 
a  certain  sum  on  bonds,  and  expend  it  in  equip- 
ping the  road,  and  a  mortgage  executed  to 
secure  such  bonds,  are  admissible  to  show 
defendant's  possession  of  the  road. — Williams  v. 
Cleveland,  C.,  C.  &  St.  L.  Ry.  Co.  (Mich.)  61 
N.  W.  52. 

102  Mich.  537. 

§   20.    Receivers. 

(Iowa;   1896.) 

Under  Code,  §  1289,  making  "any  cor- 
poration operating  a  railway"  liable,  under  cer- 
tain circumstances,  for  stock  killed  on  its  right 
of  way,  a  railroad  company,  while  its  property 
remains  iu  the  hands  of  a  receiver,  cannot  be 
held  liable  for  stock  killed  during  the  receiver- 
ship.—Schurr  v.  Omaha  &  St.  L.  Ry.  Co.  (Iowa) 
67  N.  W.  2S0. 

§  21.    Purchaser   at   foreclosure   sale. 

(Mich.;    1895.) 

Under  How.  Ann.  St.  §  3323,  requiring 
a  railroad  constructing  its  road  across  a  highway 
to  restore  the  highway  to  its  former  state  as  near- 
ly as  may  be,  and  to  construct  suitable  crossings 
for  teams;  and  Laws  1887,  Act  No.  35,  confer- 
ring upon  a  company  acquiring  title  to  a  railroad 
at  foreclosure  sale  all  the  privileges  and  fran- 
chises enjoyed  by  the  original  company, — a  com- 
pany acquiring  title  to  a  railroad  at  foreclosure 
sale  is  liable  for  an  injury  occurring  after  the 
purchase  resulting  from  a  failure  of  its  predeces- 
sor to  restore  a  highway  crossed  by  its  road  to 
its  former  state,  and  to  provide  a  suitable  cross- 
ing for  teams. — Gage  v.  Pontiac,  O.  &  N.  R.  Co. 
(Mich.)  63  N.  W.  318. 
105  Mich.  335. 

§   22.    Consolidated  roads. 

(Wis.:   1896.) 

A  complaint  against  a  railroad  company, 
alleging  that  defendant  acquired  by  purchase 
and  assignment  all  the  property  and  franchises 
of  another  road,  is  insufficient  to  charge  defend- 
ant with  liability  for  a  tort  committed  by  such 
other  road  prior  to  the  purchase  and  assign- 
ment, since  it  fails  to  show  a  consolidation  of 
defendant  with  such  other  road,  under  Rev. 
St.  §§  1833  or  1788,  or  otherwise,  in  which  case 
alone  defendant  would  be  liable. — Pennison  v. 
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Chicago,  M.  &  St.  P.  By.  Go.  fWis.)  07  N.  W. 
702. 

03  Wis.  844. 


3.  INJURIES  TO  LICENSEES  AND  TUBS 

PASSERS  ON  TR  \1.NS  UR  AT 

STATION'S. 

§  23.    Injuries  to  persons  on  trains. 

I      (Mlch.l     L806.) 

a    yardman    in    the  employ   "f  a  rail- 
mad,  whose  duly  it  was  to  di  liver  freight  cars 

from  liis  own  i pany  to  defendant   

and  i"  receive  cars  from  defendant  eo 
to  his  nun,  and  n  ho  at  the  '  6  only  an  in- 
vitation tro in  defendant  to  visit  its  yard  from 
time  to  time  to  see  if  there  were  cars  Cor  plain- 
tiff's road,  cannot  recover  oi  defendant  for 
injuries  received  fro  i  on  the  side  of 
defendant's  train,  without  invitation,  and  with- 
out the  knowledge  of  any  of  the  crew,  for  the 
purpose  of  going  to  defendant's  yard;  plaintiff 
being  a  trespasser.— Grunsl  v.  Chicago  &  W. 
M.  Ry.  Co.  (Mich.)  67  N.  \V.  335. 

§   24.    Trespassers  on  cars. 

(Minn.;    18U5.) 

Trainmen  are  not  bound  to  use  reasonable 
care  to  see  that   a  trespasser   does   not  expose 
himself  to  personal  injury.— McNamara  v.  Great 
Northern  Ry.  Co.  (Minn.)  G3  N.  W.  726. 
61  Minn.  296. 

§  25.    Injuries  to  persons  at  stations. 

[a]  (Mien.;   1805.) 

It  is  negligence  to  run  a  train  between 
a  station  and  a  train  opposite  it,  engaged  in  dis- 
charging and  receiving  passengers,  express,  and 
mail,  it  being  necessary  for  passengers  and  per- 
sons whose  business  it  is  to  receive  the  express 
and  mail  to  cross  the  intervening  track  — 
Tnbbs  v.  Michigan  Cent.  H.  Co.  (Mich.)  04  N. 
W.  1061. 

[b]  (Mich.;    181)5.) 

The  variance  between  the  allegation  of, 
the  complaint  in  an  action  against  a  railroad 
Ci  n  pany  for  injury  to  one  struck  by  a  train 
while  crossing  a  track  from  ;i  depot  to  a  train 
opposite  it.  to  get  the  mail,  that  defendant  was 
engaged  in  transporting  mail,  and  that  it  was 
customary  for  it  to  deliver  the  mail  to  plaintiff, 
and  proof  that  the  mail  was  thrown  from  the 
train  by  the  United  States  mail  agent,  is  im- 
material. —  Tuhbs  v.  Michigan  Cent.  R.  Co. 
(Mich.)  64  X.  W.  1061. 

[c]  (Minn.;    1S!».-..l 

In  an  action  against  a  railroad  company 
for  damages  caused  by  a  defective  platform 
provided  for  the  use  of  patrons,  evidence  that 
the  planking  on  such  platform  was  separated 
from  the  tracks  by  several  inches,  and  that 
plaintiffs  wagon  wheel  was  caught  between  the 
planks  and  the  tracks,  and  that  plaintiff  was 
thrown  out  and  injured,  coupled  with  evidence 
that  defendant  knew  of  the  dangerous  condition 
of  the  platform,  will  support  a  verdict  for  plain- 
tiff—Christie v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Minn.)  63  N.  W.  482. 
UL  Minn.  161. 

[d]  <\Vi*.:     lSill.l 

Rev.  St.  S  1811,  which  makes  it  unlawful 
to  walk  along  the  track  of  a  railroad,  does  not 
apply  to  a  licensed  path  in  and  about  depot 
grounds. — Mason  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.,  61  N.  W.  300,  89  Wis.  151. 


4.  ACCIDENTS  TO  TRAINS. 

§   26.    Wrongful  acts  of  third  persons. 

(Mich.:    1895.) 

Where  defendant  left  its  cars  securely 
coupled  on  a  side  track  for  the  use  of  certain 
licensees    whose   license   allowed   them    to    un- 


,  oupli  eeded   for  immedi 

■it.-  n  defendant  «  an  not  i 

to  am  i  such  licensees  n ould  uu< 

any   other  cars,   and    leave    them   stand ic 
such  side  track.— Jaki  Grand  Rapids  iv 

1     K    C  ■    (Mich.)  84  N.   W.  461 

§   27.    Contributory  negligence   of   person 
injured. 

(Minn.:       I 

In  an  action  by  a  locomoth  ■   fireman 

received  in  a  collUii  n 
between    trains   at   a   railway   crossing,   e 
tin-  company  with  whose  train  the  tram  on  i 
he  was  employed  collided,  an  instruction  which 
permitted   him   to   recover   though   be    EaJUi 
watch  tor  the    Hiding  of  a  defendant's 

as  his  train  approached  the  crossing, 
was  required  to  do,  was  em 
Chicago  G.  W.  Ry.  Co.  (Minn.)  66  N.  W.  265. 

64   Minn.  159. 


5.  ACCIDENTS  AT  CROSSINGS. 

Frightening  horses,  see  "Negligence,"  §  7. 

§  28.    Care  in  running  trains, 
[a]     (Neb.;    18!m;.i 

The  mere  running  of  a  train  behind  its 
schedule  time  is  not   evidence   which   tends  )■■ 

prove  negligence.— Omaha  &  R.   V.   Ry.  Co.   v. 
Talbot  (Neb.)  67   N.   W.  599. 

■is  Neb.  627. 
[bj    <\.  1).;    1S!»(;.» 

'I  In-  statute  regulating  the  ringing  of  the 
bell  and  blowing  of  the  whistle  at  crossings,  or 
a  city  ordinance  regulating  the  speed  of  trains. 
and  "the  giving  of  signals  at  crossings,  within 
city  limits,  is  not  the  sole  measure  of  the  duty 
of  a  railroad  company  to  protect  persons  and 
property  .it  crossings,  and  does  not  change  the 
company's  common-law  obligation. — Coulter  v. 
Great  Northern  Ry.  Co.  (N.  D.)  67  N.  W.  1046. 

5  N.  D.  568. 

§  29.    Places  not  public  crossings. 

(Iown;   1805.) 

In  going  to  the  depot  of  defendant,  de- 
ceased crossed  at  a  point,  not  a  public  street, 
where  there  were  about  15  lines  of  track,  and  was 
killed,  while  so  doing,  by  defendant's  engine. 
At  either  end  of  the  path  where  she  crossed  the 
company  had  sign  boards  erected,  warning  tin- 
public  of  the  danger,  and  forbidding  persons  to 
cross  there.  A  short  distance  further  was  a  pub- 
lic street,  leading  to  the  depot,  over  which  but 
four  or  five  lines  of  track  crossed,  and  wdiere  the 
danger  was  comparatively  slight,  and  deceased 
had  ample  time  to  go  that  way.  //>/?/.  that  de- 
ceased was  negligent.— Pulley  v.  Chicago,  B.  & 
Q.  Ry.  Co.  (Iowa)  03  N.  W.  328. 

§   30.    Defects      in      crossings       and      ap- 
proaches. 

[a]  (Iowa:    ]8!»5.) 

A  railroad  company  which  fails  to  main- 
tain an  approach  at  a  public  crossing  sufficient- 
ly wide  to  be  safe,  and  allows  obstructions  to 
be  placed  within  the  line,  but  outside  of  the 
traveled  portion,  of  the  highway,  under  Code. 
§  1288,  requiring  railway  companies  to  const  in-  I 
safe  crossings,  and  making  them  liable  for  dam- 
ages caused,  by  neglect  to  do  so,  and  providing 
that  the  injured  party  need  only  prove  such 
neglect  to  authorize  recovery,  will  be  liable  for 
an  injury  occasioned  to  one  by  his  horse  becom- 
ing frightened  at  the  obstructions,  and  pitching 
over  the  embankment. — Hanson  v.  Chicago,  St. 
P.  &  K.  C.  Ry.  Co.  (Iowa)  62  N.  W.  788. 

[b]  (Iowa:    1895.) 

Ci.dc.  §  1288,  providing  that  the  neglect 
of  a  railway  company  to  keep  safe  highway 
crossings  renders  it  liable  for  injuries  caused  by 
reason  thereof  without  other  proof  than  of  such 
neglect,  does  not  preclude  a  railway  company 
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rrom  showing  thai  an  in  a      i       plained  of  re- 
in  plaintiff's   negligence.  —  Hanson  t. 
Chicago,  St.  P.  lV:  K.  C.  Ry.  Co.  (Iowa)  02  N. 
W.  788. 

[c]     (Iowa;    1893.) 

In  an  action  under  Code,  §  1288,  for  m- 
iurv  occasioned  by  a  horse  becoming  frightened 
at  an  obstruction  left  in  a  public  highway  at 
a  crossing,  and  pitching  over  the  embankment, 
an  instruction  that,  if  the  injuries  resulted  from 
the  frightening  of  the  horse  aud  the  defective 
crossing,  the  plaintiff  could  recover,  but,  if  they 
were  the  result  of  some  other  cause  or  of  plain- 
tilt's  own  carelessness,  he  could  uot  recover,  is 
proper. — Hanson  v.  Chicago,  St.  P.  &  K.  C.  Ry. 
Co.  (Iowa)  62  N.  W.  788. 

I<1  J      (Mich.;    1804.) 

When  a  railway  company,  in  construct- 
ing its  road,  cuts  through  a  highway,  it  is 
bonnd  to  construct  and  maintain  the  crossing 
in  a  reasonably  safe  condition. — Tobias  v.  Mich- 
igan Cent.  It  "Co.  (Mich.)  CI  N.  W.  514. 
103  Mich.  330. 

[e]  (Mich.;    189U.) 

A  railroad  company  will  be  liable  for  in- 
juries received  by  one  while  necessarily  driving 
a  snowplow  over  a  crossing,  caused  by  the  plow 
striking  against  a  rail,  if  the  accident  is  due 
to  failure  to  keep  the  crossing  in  a  reasonably 
safe  condition  for  ordinary  uses.  —  Jeffrey  v. 
Detroit,  L.  &  N    R    Co.  (Mich.)  65  N.  W.  755. 

[f]  (Wis.;    1895.) 

It  cannot  be  said,  as  a  matter  of  law, 
that  a  railroad  crossing  where  the  rails  are  an 
inch  higher  than  the  planking  and  cinder  beds 
forming  the  roadway  is  not  defective. — McDer- 
mott  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.) 
64  N.  W.  430,  91  Wis.  38. 

§   31.    Running  cars  detached  from  train. 
(Win.;    1895.) 

In  an  action  against  a  railroad  company 
for  injuries,  evidence  that  the  injury  was  caused 
from  being  struck,  while  crossing  defendant's 
track,  by  the  rear  section  of  a  train  which  had 
been  cut  in  two.  and  that  defendant  had  no 
lookout  on  the  last  section,  is  sufficient  to  justify 
a  submission  of  the  question  of  defendant's 
negligence.— Schlimgen  v.  Chicago,  M.  &  St.  P. 
Rv.  Co.  (Wis.)  62  N.  W.  1045. 
90  Wis.  186. 

§   32.    Rate   of  speed  and   signals. 

[a]  (Iowa;    1SS6.) 

In  an  action  for  causing  the  death  of 
plaintiff's  intestate  while  he  was  attempting  to 
drive  over  defendant's  tracks,  the  question  of 
defendant's  negligence  should  have  been  sub- 
mitted to  the  jury  on  evidence  showing  the  run- 
ning of  the  train,  through  a  town  of  about 
1,100  people,  at  the  rate  of  40  miles  an  hour, 
and  faster  than  the  usual  rate,  without  any 
signals  or  warning,  across  a  street  much  used, 
the  view  of  which,  from  some  directions,  was 
obstructed.— Pratt  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa)  67  N.  W.  402. 

[b]  (Mich.:    J.N94.) 

The  running  of  a  passenger  train  on 
schedule  time  across  a  highway  in  a  city  of 
17,000  inhabitants  at  a  rate  of  25  miles  an 
hour  is  not.  in  the  absence  of  an  ordinance  lim- 
iting the  sreed  to  a  lower  rate,  negligence  per 
se. — Tobias  v.  Michigan  Cent.  R.  Co.  (Mich.)  61 
N.  W.  514. 

103  Mich.  330. 
[e]     (Minn.;    1897.) 

The  statute  requiring  the  locomotive  bell 
to  be  rung  or  the  whistle  sounded  80  rods  from 
the  place  where  a  railway  crosses  a  traveled 
road  or  street  does  not  apply  to  private  farm 
crossings. — Czech  v.  Great  Northern  Ry.  Co. 
(Minn. i  70  X.  W.  791. 
[d]     (Neb.;    1893.) 

Comp.  St.  c.  16,  §  104,  relating  to  signals 
at  railroad  crossings,  applies  to  the  roads  used 
by  the  public,   though  not  dedicated   as  public 


go,  B.  &  Q.  It.  Co.  v.  Metcali 
(Neb.)  63  X.  W.  51. 
44  Neb.  848. 

[e]  (Neb.;    1890.) 

In  the  operation  of  a  railway  tram  out 
side  of  towns  and  villages,  no  rate  oi  speed, 
however  great,  is  alone  sufficient  evidi  nee  to 
establish  negligence.  Railroad  Co.  v.  Wendt, 
(18S1)  10  X.  W.  456,  12  Xeb.  76.  followed— Oma- 
ha &  It.  V.  R.  Co.  v.  Krayenbuhl,  67  X.  W.  44,. 
48  Xeb.  553;  Same  v.  Talbot,  67  N.  W.  599,  4S 
Xeb.   027. 

[f]  (Wis.;    1894.) 

The  statutory   requirements  as  to  si 

of  trains  and  signals  at  crossings  apply  only  t 
grade  crossings. — Barron  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.,  61  N.  W.  303,  8'J  Wis.  79. 

§   33.    Signals  or  lockouts  from  trains  or 
cars. 

[a]  (Neb.;    1896.) 

It  is  error  to  instruct  a  jury  that  it  mav 
consider  whether  or  not  statutory  highway  sig- 
nals were  given  by  an  approaching  train,  in  de- 
termining whether  the  train  was  in  other  re- 
spects negligently  operated. — Omaha  &  R.  V.  R. 
Co.  v.  Krayenbuhl  (Xeb.)  67  X.  W.  447. 
48  Xeb.  553. 

[b]  (Neb.;    1890.) 

The  failure  of  a  railroad  company  lo- 
calise a  bell  to  be  rung  or  whistle  sounded  as 
its  engine  approaches  a  crossing,  is  evidence 
which  tends  to  prove  negligence  on  the  part  of 
the  railroad  company,  but  does  not  necessarily 
demand  an  inference  of  negligence. — Umaha  & 
R.  V.  Ry.  Co.  v.  Talbot  (Xeb.)  67  X.  W.  599. 

[c]  (Neb.;    1S9«.) 

The  failure  of  a  railroad  company  to 
cause  a  bell  to  be  rung  or  a  whistle  to  be 
sounded  at  a  crossing,  as  required  by  Comp. 
St.  c.  16,  §  104.  does  not  of  itself  constitute 
negligence.  Railroad  Co.  v.  Metcalf  (1S95)  63  X. 
W.  51,  44  Xeb.  S4S,  and  Railroad  Co.  v.  Talbot 
(1896)  67  X.  W.  599,  48  Xeb.  0.27,  followed  — 
Missouri  Pac.  Ry.  Co.  v.  Geist,  68  N.  W.  640. 

[d]  (Neb.:    189G.) 

The  engine  having  started  from    about  70 

feet  from  the  crossing,  error  in  instructing  that  it 
!  was  defendant's  duty  to  sound  the  whistle  or  ring 

the  bell  at  a  distance  of  at  least  80  rods  from 
I  the  crossing   (Comp.   St.  e.  16,   §  104)   was  not 

of  itself  ground  fur  reversal.— Missouri  Pac.   Co. 

v.  Geist  (Xeb.)  OS  X.  W.  640. 

[e]  (Neb.;   1890.) 

In  an  action  for  injuries  received  in  a 
crossing  accident,  an  instruction  that  a  fail- 
ure of  defendant  either  to  ring  the  bell  or 
blow  the  whistle  at  a  distance  of  at  least  80 
rods  from  the  crossing  (Comp.  St.  c.  16.  8  I04t) 
rendered  it  criminally  liable  was  reversible  er- 
ror, the  statute  merely  imposing  a  penalty. — 
Missouri  Pac.  Ry.  Co.  v.  Geist  (Xeb.)  68  N.  W. 
040. 

§  34.    Contributory  negligence   of  person 
injured. 

[a]  (Iowa;    189t>.) 

A  person,  in  crossing  the  tracks  of  a  rail- 
way company  laid  upon  a  street,  is  not  required 
to  use  "extraordinary"  care,  but  only  such  care 
as  ordinarily  careful  and  prudent  persons  would 
have  exercised  under  the  circumstances. — Good- 
rich v.  Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa) 
66  X.  W.  770. 

[b]  (Iowa;    1896.) 

In  an  action  for  injuries  received  at  a  rail- 
road crossing,  where  the  negligence  charged  was 
the  failure  of  defendant  to  give  the  signals,  re- 
quired by  McClain's  Code,  §  2003,  and  which 
the  jury,  by  their  verdict  in  plaintiff's  favor, 
must  have  found  were  not  given,  there  was  evi- 
dence that  the  morning  was  dark  and  stormy, 
and  that  along  the  highway  there  was  a  growth 
of  shrubbery,  covered  with  snow,  which  ob- 
structed the  view  of  plaintiff,  who  was  approach- 
ing the  track  in  a  buggy;   that  he  stopped  twice 
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before  reachii  i        ing,  and  looked  and  lis  | 

tened  for  trains,  top  being  made  with- 

i  feet  of  tb k;    and  that,  when  within 

in  feel    thereof,   he   glanced   up  and  dow 

Eel  I  sufficient  to  n  arranl  n  finding  thai 

o1   guilty   of  contributors 
;.      ler  v.    Barnard  (Iowa)   68    N.    \V. 

[cj     (Mich.  |    1894.) 

\\  here   deceased   deliberately   drove    up- 
on :i  cro  ising  in  i  train,  eil  her  b 
he  did  not  see  or  hi  ar  the  i  rain,  or,  attempting 
to  cross  ahead   of  it,   miscalculated   its 
it   was   propel    to  charge,   in  an  action   Cor   his 
death,  that,  though  the  crossing  was  improper 

lj  strueted,  that  fad  had  no  bearing  on  the 

ea  e     Tobias  v.  Michigan  Cent.  It.  Co.  (Mich.) 
01  N.  \v.  mi. 

103  Mich.  330. 

[d]  (nilch.j    1894.) 

where  the  electric  warning  hell  main- 
tained al  the  crossing  was  oul  of  repair  at  the 
time  of  the  accident,  ii  was  error  to  refuse  to 
charge  that,  if  deceased  was  uol  aware  of  the 

bell's  faulty  condition,  such  fact  might  I n- 

sideredas  bearing  on  the  question  of  his  contribu- 
tory negligence.     Grant,  .1..  dissenting.— Tobias 
v.  Michigan  Cent.  B.  Co:  (Mich.)  'il  N.  W.  514. 
L03  Mich.  330. 

[e]  (Mich.;    1895.) 

I  lecea  ed  went  upon  railroad  tracks  cross- 
ing a  highway,  just  as  the  gates  in  use  at  that 
point  were  goiug  down,  and,  seeing  a  train  ap- 
proaching on  the  second  or  third  track  from  him, 
ran  in  front  of  the  engine  when  it  was  about  15 
feet  from  him,  stopped  in  the  middle  of  the  next 
track,  anil,  turning  around,  watched  the  pa 
tiain.  While  so  engaged,  he  was  struck  in  the 
back  by  another  train,  approaching  on  the  tra  k 
where  deceased  stood,  at  a  faster  rate  of  speed 
than  usual.  Deceased  was  familiar  with  this 
crossing,  where  there  were  over  a  dozen  tracks. 
.  that  deceased  was  guilty  of  contributory 
negligence.  —  Duvall  v.  Michigan  Cent.  Ii.  Co. 
(Mich.)  63  N.  W.  437. 
105  Mich.  3S6. 

[f]  (Minn.;    1896.) 

The  plaintiff  approached  a  street  cross- 
ing, and  found  it  blocked  by  a  freight  train. 
It  was  apparent  that  the  train  was  liable  to 
start  at  any  moment.  After  waiting  at  least' 
'Jit  minutes,  plaintiff  attempted  to  cross  by 
climbing  up  between  the  cars,  some  250  feet 
from  the  engine,  and  was  injifred  by  the  sud- 
den backing  up  of  the  train,  no  signal  or  warn- 
ing having  been  given.  Held,  that  plaintiff  was 
guilty  of  contributory  negligence,  as  a  matter 
of.  law,  which  would  prevent  a  recovery. — 
Wherry  v.  Ouluth,  M.  &  N.  Ry.  Co.  (Minn.) 
67  N.  W.  223. 

64  Minn.  415. 

[g]  (Minn.;    1897.) 

Proof  that  defendant  was  familiar  with 
the  crossing  at  which  he  was  killed,  and  that 
the  headlight  and  the  lights  from  the  windows 
if  the  train  might  have  been  seen  from  the 
fiighway  132  feet  from  the  crossing,  shows 
contributory  negligence  justifying  a  judgment 
for  the  company,  notwithstanding  a  verdict 
against  him. — Burau  v.  Great  Northern  Ky.  Co. 
(Minn.)  69  N.  W.  1149. 

[hi      (Wis.;     1S95.) 

In  an  action  for  an  injury  caused  by  be- 
ing struck,  while  crossing  defendant's  track, 
by  the  rear  section  of  a  train,  it  appeared  that 
when  the  first  section  passed  plaintiff  stood 
15  feet  south  of  the  track;  that  he  could  see 
down  the  track  200  feet:  that  he  started  slow- 
ly across  the  track,  and  was  struck  by  the  rear 
section.  Held,  that  plaintiff  was  guilty  of  con- 
tributory negligence. — Schlimgen  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  (Wis.)  02  N.  W.  1045. 
90  Wis.  ISO. 

[1]     (Wis.;    189C.) 

i  Ine  who,  after  dark,  approached  a  cross- 
ing with  which  he  was  familiar,  driving  a  gen- 


eontrol,    at    a 

gait,  and  who,  I  IK)  I  eel  before 

reachii  e  i  ontinuously 

een  the  headlight  ■■  hich  hi 

was  killed  from  a  poinl  three-quarters  ol  a  mile 

,    was  chargeable   with   contributor] 

to  cross  the  tracks  before 
the  train  pa    ed     Groesbei  Chicago.  M.  & 

St.  P.  By,  Co.  [Wis.)  07  N.  W.  1120. 
88   w  i 


35. 


Duty  to  stop,  look,  and.  listen. 


[aj     (Iowa  |    1894.) 

In    an   a<  I  B    crossing 

it  is  error  to  charge  that  it 
when  approaching  the  crossing,  to  look  and  lis- 
ten  "at   all   points"   ill  his  passage,   and   thai   a 
failure  to  do  so  was  contributory  negligence, 
Winey  v.  Chicago,  M.  &  St.   P.   Ky.  Co.  (Iowa) 
til   N.    W.  2 is. 

92  Iowa,  622. 

[I>]     (Iovrai    1800.) 

The  question  of  tne  contributory  negli 

gem f  one  who  was  killed  while  attempting 

to  drive  over  defendant's  tracks  should  have 
bi  in  submitted  to  the  jury,  on  evidence  that  de- 
cedent's horses  became  frightened  by  escaping 
Steam  from  a  mill  located  near  the  tracks,  and 
that,  as  decedent  approached  the  tracks,  his 
view  thereof  to  the  east  being  at  least  partially 
obstructed,  he  arose  from  his  seat,  and,  wil 

the  reins  around  his  hands,  endeavored  to  i 
trol  the  horses,  and  was  struck  by  a  train  ap- 
proaching from  the  east  without  giving  the 
usual  signals,  and  that,  though  deceased  knew 
of  the  crossing,  he  did  not  know  the  scheduled 
time  of  the  train. — Pratt  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (Iowa)  67  X.  W.  402. 

[C]      (Mich.;     1894.) 

Where  the  approaching  train  could  be 
seen  for  nearly  1,300  feet  before  reaching  the 
crossing  at  which  deceased  was  killed,  the 
fact  that  deceased  drove  upon  the  tracks  in 
fronl  of  it  is  conclusive  evidence  that  he  did 
not  look.  —  Tobias  v.  Michigan  Cent.  R.  Co. 
(Mich.)  61  N.  W.  514. 
103  Mich.  330. 

[d]  (Mich.;    1896.) 

In  an  actum  against  a  railway  company 
for  injuries,  it  appeared  that  plaintiff,  a  i 
man  on  an  electric  street  railway,  stopped  his 
car  about  40  feet  from  the  crossing  of  defend 
ant's  railroad,  and  looked  in  both  directions, 
hut  saw  no  train.  At  this  point,  and  up  to  with- 
in 10  feet  of  the  track,  a  train  coul  !  I  ave  1»  en 
seen  570  feet  distant,  in  a  southeasterly  direc- 
tion. Plaintiff  started  his  car,  but  did  not 
look  again  until  about  5  feet  from  the  track, 
when  he  saw  a  train  coming  from  the  south- 
east, about  200  feet  from  him,  ami  his  car 
was  struck  before  it  got  across  the  track.  licit!. 
that  plaintiff  was  guilty  of  contributory  negli- 
gence precluding  a  recovery. — Vieidand  v.  Cin- 
cinnati, S.  &  M.  R.  Co.  (Mich.)  07  X.  W.  905. 

[e]  (Mich.;    1S9G.) 

A  deaf  person,  before  driving  across  a 
railroad  track,  must  look  in  both  directions, 
though  it  be  necessary  to  stand  up  in  the 
vehicle  to  see  over  ties  so  piled  as  to  obstruct 
the  view  of  the  tracks,  and  though  another 
person  has  receutlv  passed  over  the  tracks  in 
safety.— Phillips  y.  Detroit,  G.  H.  &  M.  Ry. 
Co.  (Mich.)  69  N.  W.  490. 

[«]      (Minn.-.    1895.) 

Plaintiff  was  riding  in  a  wagon  owned 
and  driven  by  another,  at  the  invitation  of  the 
driver.  He  had  no  control  of  the  horses,  and 
the  wagon  was  struck  by  a  train  at  a  railroad 
crossing.  Held  that,  in  the  absence  of  evidence 
that  plaintiff  knew  that  the  driver  was  incom- 
petent or  not  keeping  a  proper  lookout  for  trains, 
the  question  of  plaintiff's  negligence  was  for 
the  jury,  though  it  appeared  that,  if  plaintiff 
had  looked  and  listened,  he  would  have  discov- 
ered the  train  in  time  to  have  avoided  the  acci- 
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dent.— Howe  v.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.  (Minn.)  64  N.  W.  102. 
G2  Minn.  71. 

fS)     (Minn.;    1895.) 

No  recovery  could  be  had  for  the  death 
of  one  killed  because  of  his  failure  to  look  and 
listen  before  attempting  to  cross  the  tracks, 
though  the  train  which  killed  him  was  not  a 
regular  train.— Judson  v.  Great  Northern  Ry. 
Co.  (Minn.)  65  N.  W.  447. 
63  Minn.  248. 

[Ill     (Minn.;    1897.) 

Where  plaintiff  knew  that  a  train  was 
about  due,  and  the  track  was  in  plain  sight 
from  a  hill  about  300  feet  from  the  crossing, 
and  all  proper  signals  were  given,  he  cannot  re- 
cover for  injuries  received  by  a  collision  with 
a  train  because,  the  hill  being  icy,  his  atten- 
tion was  taken  up  with  an  attempt  to  control 
his  team,  so  that  he  did  not  give  proper  care 
to  the  approach  of  the  train.— Lee  v.  Chicago, 
St.  P.,  M.  &  O.  Ry.  Co.  (Minn.)  70  N.  W.  857. 

[1]     (Neb.;   1896.) 

The  going  upon  a  railroad  crossing  with- 
out first  listening  and  looking  for  the  approach 
of  a  train,  without  a  reasonable  excuse  there- 
for, constitutes  negligence.— Omaha  &  R.  V.  Ry. 
Co.  v.  Talbot  (Neb.)  67  N.  W.  599. 
48  Neb.  627. 

|  36.   Duty  where  view  or  hearing  is 

obstructed. 

(Mich.;    1895.) 

In  an  action  for  the  death  of  plaintiff's 
intestate,  caused  by  a  collision  at  a  railway 
crossing,  it  appeared  that  the  railway  and  the 
highway  upon  which  plaintiff  was  driving  were 
both  in  cuts,  and  ran  parallel  for  some  distance. 
There  was  evidence  that,  due  to  obstructions, 
consisting  of  a  fence  and  vegetation,  a  train 
could  not  be  seen  from  the  highway  for  some 
distance  fr"m  the  track,  until  the  horse  was 
within  two  teet  of  the  track,  and  that  no  signal 
was  given  on  approach  of  the  train.  Held,  that 
the  question  of  decedent's  negligence  was  for 
the  jury.  —  Crane  v.  Michigan  Cent.  R.  Co. 
(Mich.)  65  N.  W.  527. 

§   37.    Reliance     on     precautions     on 

part  of  railroad  company. 

[a]     (Mich.;   189(5.) 

A  railroad  company  maintained  an  elec- 
tric bell  at  the  crossing,  which  was  rung  au- 
tomatically by  passing  trains,  but  was  often 
out  of  order,  and  did  not  work,  and  was  in  that 
condition  when  plaintiff's  intestate  was  injur- 
ed. It  appeared  that  a  train  approaching  the 
crossing  could  be  seen  for  a  long  distance.  The 
jury  were  instructed  that  it  would  not  have 
been  prudent  to  have  crossed  the  track  without 
first  looking,  if  there  had  been  no  bell;  that 
the  presence  of  the  electric  bell  did  not  release 
deceased  from  the  duty  of  exercising  care:  that 
the  question  was  how  far  deceased,  as  a  prudent 
man,  was  entitled  to  rely  on  the  bell;  and  that, 
if  he  had  looked,  he  could  have  seen  the  com- 
ing train.  Held,  that  the  instructions  properly 
presented  the  issues. — Tobias  y.  Michigan  Cent. 
R.  Co.  (Mich.)  68  N.  W.  234. 
|I>1     (Minn.;    1895.) 

Though  it  was  negligence  per  se  that  the 
engineer  of  the  locomotive  failed  to  give  the 
statutory  signals  on  approaching  the  crossing, 
the  company  was  not  liable  for  the  death  of  one 
who  omitted  to  look  and  listen.  —  Judson  v. 
Great  Northern  Ry.  Co.  (Minn.)  65  N.  W.  447. 
63  Minn.  248. 
lc]     (Wis.;    1896.) 

Plaintiff's  intestate  was  killed  by  a  col- 
lision with  one  of  defendant's  trains  at  a  cross- 
ing, in  the  nighttime,  while  riding  with  two 
others  in  a  buggy.  Before  reaching  the  cross- 
ittg,  they  had  driven  a  considerable  distance 
parallel  with  the  railway,  facing  the  approach- 
ing train,  which  could  have  been  seen  for  40 
oi  50  rods  before  it  reached  the  crossing.     The 


wind  was  also  blowing  from  the  direction  of 
the  train.  Held,  that  deceased  was  chargeable 
with  contributory  negligence,  whether  or  not 
the  proper  signals  for  the  crossing  were  given 
by  those  in  charge  of  the  train. — Steinhofel  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  (Wis.)  65  N.  W. 
S52. 

92  Wis.  123. 

§  38.    Effect    of    directions    of    rail- 
road  employes. 
(MIcb.;    1895.) 

There  was  evidence  that,  on  the  down 
grade  approaching  a  railroad  crossing,  one  of 
defendant's  trains  parted  about  the  center,  with- 
out apparent  negligence  of  defendant;  that  the 
flagman  at  the  crossing,  after  the  first  section 
passed,  gave  a  signal  to  cross,  but  a  second  or 
two  afterwards  signaled  an  approaching  train; 
that,  immediately  on  the  signal  to  cross,  de- 
ceased started  his  horse  forward,  which,  on 
reaching  the  track  (about  the  time  the  signal 
of  an  approaching  train  was  given),  shied  from 
the  second  section,  following  about  100  feet  in 
rear  of  the  first,  and  threw  the  deceased  against 
the  train,  thereby  causing  his  death.  Held. 
that  the  question  of  negligence  was  for  the  jury. 
Grant,  J.,  dissenting. — Steele  v.  Chicago  &  G. 
T.  Ry.  Co.  (Mich.)  65  N.  W.  573. 

§   39.    Acts  in  emergencies. 

(Mich.;    iviii.i 

Plaintiff's  intestate  and  another  lady, 
while  driving  a  manageable  horse  in  the  day- 
time, on  streets  with  which  they  were  familiar, 
were  giving  no  heed  at  a  crossing  to  the  ap- 
proach of  a  train,  which  they  did  not  see  until 
they  were  within  30  or  40  feet  of  the  crossing, 
when  they  attempted  to  cross  ahead  of  th» 
train,  but  were  killed.  The  evidence  showed 
they  could  have  heard  and  seen  the  train  100 
feet  from  the  crossing,  and  that  a  man  warned 
them  to  stop  when  they  first  saw  it.  Held. 
that  the  rule  that  where,  by  defendant's  negli- 
gence, the  party  injured  is  put  in  a  place  of 
danger,  and,  in  an  attempt  to  extricate  himself 
from  it,  he  does  not  take  the  best  hazard,  he 
will  not  be  charged  with  contributory  negli- 
gence, did  not  apply. — Richfield  v.  Michigan 
Cent.  R.  Co.  (Mich.)  68  N.  W.  218. 

§   40.    Proximate  cause  of  injury. 

[a]  (Mien.;   1895.) 

Where  the  thills  became  detached  from 
a  buggy  upon  one  side,  frightening  the  horse, 
and  preveiting  the  buggy  from  being  drawn 
straight,  and,  before  the  horse  could  be  stopped, 
the  buggy  slid  off  the  planks,  and  struck  the 
rail  at  a  railway  crossing,  causing  the  occupant 
to  be  thrown  from  the  buggy,  and  injured,  the 
railway  company  is  not  liable,  as  the  fact  that 
the  planking  between  the  rails  did  not  conform 
to  the  statute  relative  thereto  was  not  the  prox- 
imate cause  of  the  accident  at  the  crossing. — 
Murphy  v.  Michigan  Cent.  R.  Co.  (Mich.)  65 
N.  W.  753. 

[b]  (Neb.;    1896.) 

To  recover  for  an  injury  alleged  to  have 
been  sustained  at  a  railroad  crossing  by  a  col- 
lision with  an  engine  on  account  of  the  neglect 
of  the  railroad  company  to  cause  a  bell  or  whis- 
tle to  be  sounded  as  its  engine  approached  such 
crossing,  it  is  not  enough  for  the  injured  party 
to  show  that  he  was  injured  at  the  crossing, 
and  that  no  signal  by  bell  or  whistle  was  given, 
and  that  such  default  of  the  railroad  company 
was  negligence;  but  he  must  further  show  that 
the  default  and  negligence  of  the  company 
were  the  proximate  cause  of  the  injury. — Umaha 
&  R.  V.  Ry.  Co.  v.  Talbot  (Neb.)  67  N.  W.  599. 
48  Neb.  627. 

§  41.    Actions  for  injuries — Pleading. 

[a]     (Mich.;    1895.) 

A  declaration  which  alleges  that  deceas- 
ed was  negligently  signaled  by  defendant's  flag- 
man to  cross  a  track,  which  the  deceased  there- 
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upon  attempted  to  do  in  a  , 

*  •  ■  i  ifoj 

was  run  over,  is  aot  subject  to  objection    urged 

e  iii'-i  time  on  appeal    the 
ficientlj   : •  i .. -ii,-  tluit  toe  deceased,  when  run  in- 
to, was  .,i<  the  track  by  reason  ol  the  i  a  d  negli 
gem  p,  I  hoi  he  trial  objection   wa 

i"  i  ertain  evidence  I le  I E  on  did 

not  show  negligence  of  di  in  giving  a 

signal  to  cress,  or  in  failing  i"  gi>''  o I 

cross.    Steele  v.  Chicago  &  G.T.  Ry.  Co.  (Mich.) 
65  N.  W.  573. 

11*1     <K.  I>.;    180«.) 

There  is  no  fatal  variance  between  plead- 
ing and  proof  where  the  complaint  alleges  thai 
plaintiff  was  injured  through  defendant's  negli- 
gence at  a  i  roi  sing  of  the  public  highway  over 
defendant's  railroad  track  bj  being  there  struck 

by  m £  defendant's  engines,  and  the  evidence 

shews  thai  the  highway  was  not  legall]  I 
ov.i-  defendant's  right  of  way,  but  thai  defend- 
ant, by  its  acts  and  its  acquiescence  in  the  pub- 
lic use  of  the  crossing  as  a  ptihlic  highway,  had 
made  such  crossing  a  public  highway  as  "to  the 
public,  so  thai  it  was  under  the  same  obligations 
to  take  precautions  against  injuring  persons  or 
property  al  that  point  as  would  have  rested  on 
it  had  the  highway  been  laid  out  in  strict  con- 
formity with  law.— Coulter  v.  Great  Northern 
Ky.  Co.  (N.  D.)  67  N.  W.  1046. 
5  N.  D.  568. 


42. 


Evidence. 


[a]     (Minn.:    1805.) 

In  an  action  for  the  death  of  one  at  a 
railroad  crossing,  evidence  tending  to  show  that 
on  other  occasions,  wuen  the  train  was  being 
hacked  towards  the  crossing  in  the  same  manner 
as  when  the  accident  occurred,  travelers  ap- 
proaching  the  crossing  as  did  decedent  could  not 
or  might  not  hear  the  train  until  they  were  al- 
most upon  it,  is  competent  on  the  question  of 
negligence  of  decedent.— Xewstrom  v.  St.  Paul 
&  D.  K.  Co.  (Minn.)  63  N.  W.  253. 

61   Minn.   78. 
[bj     (Wis.;    1805.) 

Plaintiff  was  approaching  with  a  team 
tour  separate  railroad  tracks  crossing  a  highway 
in  an  unincorporated  village.  Plaintiff  was  not 
familiar  with  the  locality,  and  his  view  of  the 
tracks  was  partially  obstructed.  He  stopped 
to  look  and  listen  at  the  last  place  where  he 
could  see  the  tracks  before  driving  across,  and. 
after  passing  the  obstruction,  looked,  but  did 
not  see  the  train  approaching  until  he  was  on 
the  track.  Only  one  whistle  was  sounded,  the 
hell  was  not  rung  continuously,  and  the  train 
was  run  at  a  speed  of  about  35  miles  per  hour. 
Held,  that  the  evidence  was  sufficient  to  estab- 
lish defendant's  negligence,  and  that  plaintiff 
had  exercised  due  care.— Heath  v.  Stewart 
(Wis  i  63  N.  W.  1051. 

90  Wis.  418. 
[c]     (Wis.)    1896.) 

Evidence  that  a  natural  hill  existed  on 
a  railroad  right  of  way,  which  interfered  with 
a  view;  of  approaching  trains,  is  admissible  in 
nn  action  by  one  injured  at  a  crossing,  as  bear- 
ing on  the  alleged  failure  of  the  company  to 
give  proper  signals,  but  is  not  an  independent 
ground  of  negligence.— Leitch  v.  Chicago  &  N. 
W.  Hy.  Co.  (Wis.)  67  N.  W.  21. 

93  Wis.  79. 


§  43. 


Verdict. 


(Iowa;    1896.) 

A  general  verdict  for  injuries  caused  by 
failure  to  give  signals  at  a  crossing,  as  required 
by  Acts  20th  Gen.  Assem.  e.  104,  §  1,  is  not 
overcome  by  special  findings  that  plaintiff  did 
not  look  or  listen  for  a  train  before  reaching  an 
opening,  134  feet  from  the  railroad,  in  a  hedge 
extending  along  the  side  of  the  highway,  and 
that,  before  reaching  such  opening,  there  was 
a  point  at  which  plaintiff  could  have  known  of 
the  train  if  she  had  looked  and  listened. — Case 


V.  Chicago,    M.  iV   St.    P.    Ry.   Co.   I  I 

§   44.    Questions  for  jury. 

[a]     iIcmvu:    ISBfi.) 

Where  there  was  evidi  i  he  en 

gine  with  whi.h  the  wagon  which  pi 

driving  collided   was   r public 

itreet  at  a   rate  of  speed  in   i  iolntion  ol  a 
ordinance,  and  such  that  plaintiff's  hon 
thrown  20  feet,  and  instantly  killed,  and  thai 
gravel  was  thrown  upon  one  -'■'  Eeet  from  the 

•  d,  and  thai  the  only  we 
given  ol  its  approai  h  was  the  noise  made  by  it  . 
high  rate  of  speed,  it  was  error  to  direct  a  ver- 
dict for  di  Ei  ndant.     Moore  ■■ .  I  hicag  .,  St  P.  & 
K.   •'■    H.i     '        i  Iowa)  ijl    N.    U.  9112. 
93  Iowa,    i.M. 

[b|     (Mich.;    1806.) 

It    is   a   question    for   the   jury    whether   a 
railway   company   was  negligent   in  not   kl 
n  lookout  on  the  rear  of  a  train  slowly  hacking, 
in  the  daytime,  to  a  private  crossing,  used 
considerable  extent. — Green  v.  Chicago  &   \\ . 
M.  Hy.  Co.  (Mich.)  68  N.  W.  988. 

[c|     (Mlnn.j    istiT.i 

While  a   railroad   owes  no  duty,   under  or- 
dinary circumstances,  to  give  signals  at  private 

crossings,    yet,    when    the   crossing    is   peculiarly 
dangerous  and  the  sliced  of  the  train  great,   il 
is  a  question  for  the  jury   whether  a   ra 
company   was   not   negligent  in   failing   to 
a  warning  at  such  a  crossing.-  Czech  v.  i 
Northern   Hy.   Co.   (Minn.)   7u   N.    W.   791. 

[u]     (Wis.:    1805.) 

Though  Htv.  St.  §  4972.  suhd.  5,  limit- 
ing the  speed  of  trains  in  cities  and  villages,  does 
not  apply  to  unincorporated   hamlets,   it  is   for 
the   jury  to  say   whether   the   speed   of  a 
crossing  a  street  in  such  hamlet  was.  undi 
the    circumstances    of    the    case,    negligence.— 
Heath  v.  Stewart  (Wis.)  63  N.  W.  1051. 
90  Wis.  418. 

fej     (Wis.;    1807.) 

Where  a  child,  in  climbing  between  the 
cars  of  a  long  freight  train  which  had  stood  on 
a  crossing  near  the  depot  in  a  village  for  neai 
ly  an  hour,  was  killed  by  the  movement  of  the 
train,  it  was  for  the  jury  to  say  whether  the 
trainmen  ought  to  ha,-e  anticipated  that  a  child 
might  be  on  the  track  or  the  cars,  and  whether 
greater  precaution  should  have  been  taken  to 
guard  against  accident,  it  appearing  that  chil- 
dren frequently  climbed  over  trains  at  that 
place  under  like  circumstances,  and  that  on 
that  day  the  conductor  had  seen  children  play- 
ing between  the  tracks  and  attempting  to  ride 
on  the  cars,  and  there  being  a  dispute  in  the 
evidence  as  to  whether  any  signals  at  all  were 
given. — Carmer  v.  Chicago.  St.' P.,  M.  &  O.  By. 
Co.  (Wis.)  70  N.  W  500. 


6.  INJURIES  TO   PERSONS  ON  TRACK. 

§  45.    Proximate  cause  of  injury. 

(Wis.;    1807.) 

The  failure  of  a  railroad  company  to  fence 
its  tracks  within  the  limits  of  a  city,  and  near 
one  of  its  stations,  cannot  be  regarded  as  the 
proximate  cause  of  the  death  of  plaintiff's  in- 
testate, who  was  st-uck  by  a  train  at  a  point 
some  distance  from  the  public  crossing. — "\\  i<  1; 
ham  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  69  N. 
W.  9S2. 

§  46.    Liability  to  trespassers. 

[a]     (Iowa;    1805.) 

A  railroad  company  is  not  required  to 
keep  a  lookout  for  trespassers  on  its  tracks,  and 
is  not  liable  for  injuries  to  one  struck  by  a  train, 
unless  he  was  actually  seen  within  time  to  avoid 
the  accident.— Thomas  v.  Chicago,  M.  .V  St  p. 
Ry.  Co.  (Iowa)  61  N.  W.  967.    93  low  a.  248. 
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lb]     (Iowa;    1895.) 

In  an  action  against  a  railroad  company 

for  injuries  to  a  child  while  trespassing  on  the 
company's  tracks,  it  is  error  to  instruct  that  the 
company  was  not  required  to  keep  a  "constant 
lookout"  to  discover  children  at  that  place,  as 
the  jury  might  infer  therefrom  that  some  effort 
in  that  direction  was  required. — Thomas  v.  Chi- 
cago, M.  &  St.  T.  Ry.  Co.  (Iowa)  01  N.  W.  967. 
93  Iowa,  248. 

tc]     (Iowa;    1805.) 

Persons  in  charge  of  a  train  owe  no  duty 
to  an  employe  of  the  road  walking  along  the  track, 
while  off  duty,  till  he  is  discovered. — Baker  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  63  N.  W. 
GOT. 

§   47.    Rate    of   speed,    signals,    and   look- 
outs. 

[a]  (Nell.;    1S95.) 

A  railroad  company  is  not  liable  for  the 
death  of  a  person  on  its  track,  where  the  only 
negligence  shown  is  the  fact  that  the  train  was, 
at  the  time,  running  backwards  at  the  rate  of 
-'<  miles  an  hour. — Swindell  v.  Chicago,  B.  &  Q. 
R.  Co.  (Neb.)  02  N.  W.  1103. 
44  Neb.  S41. 

[b]  (Neb.;    1896.) 

That  a  passenger  train  was  run  at  the 
rate  of  25  miles  per  hour  outside  the  limits 
of  a  city  or  town,  even  in  a  thickly  settled  neigh- 
borhood, and  at  a  point  where  some  persons  were 
accustomed  to  walk  upon  the  tracks,  is  not,  in 
itself  and  alone,  sufficient  evidence  of  negligence. 
—Missouri  Pac.  Ry.  Co.  v.  Hansen  (Neb.)  66  N. 
W.  1105. 

48  Neb.  232. 

Te]     (Wis.;    1895.) 

Laws  1891,  c.  467,  entitled  "An  act  to 
limit  the  rate  of  speed  of  railroad  trains  and 
locomotives  in  incorporated  villages  and  cities," 
does  not  apply  to  unincorporated  villages.— 
Nolan  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co.  (Wis.) 
04  N.  W.  319,  91  Wis.  16. 

[d]     (Wis.;    1897.) 

Where  a  city  ordinance  limits  the  speed 
of  trains  within  the  limits  to  15  miles  per  hour, 
it  is  not  negligence  to  run  the  train  at  a  speed 
of  10  miles  an  hour,  in  absence  of  any  peculiar 
circumstances  rendering  such  speed  dangerous. 
— Wickham  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
69  N.  W.  982. 

te]     (Wis.;    1S97.) 

In  an  action  for  injuries  resulting  in  death, 
where  four  witnesses  testified  that  the  train 
gave  the  proper  signals  of  its  approach,  the  tes- 
timony of  two  other  witnesses,  to  the  effect  that 
they  heard  no  signals,  does  not  warrant  a  sub- 
mission of  the  issue  to  the  jury. — Wickham  v. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.)  69  N.  W.  9S2. 

|f]      (Wis.:    1897.'. 

Plaintiff's  intestate  started  to  cross  defend- 
ant's tracks  about  40  feet  from  the  street  cross- 
ing. He  was  detained  by  a  south-bound  freight 
train,  and,  as  the  caboose  went  by  him.  ran 
around  the  rear  of  the  train  immediately  in 
front  of,  and  a  few  feet  from,  a  north-bound 
passenger  train.  When  he  stepped  on  the  track 
he  was  so  close  to  the  engine  that  he  was  con- 
cealed from  the  vi^w  of  the  engineer.  Held, 
that  the  fact  that  he  was  not  seen  did  not  raise 
a  presumption  that  a  proper  lookout  was  not 
kept— Wickham  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  69  N.  W.  9S2. 

§   48.    Injury  to  children. 

Iji]     (Iowa:    1895.) 

Though  a  child  of  tender  years  cannot  be 
guilty  of  contributory  negligence,  yet  it  can  be- 
come a  trespasser  on  the  tracks  of  a  railroad 
company  so  as  not  to  render  the  company  liable 
fir  injuries  to  it,  unless  the  company  was  actu- 
ally aware  of  its  presence. — Thomas  v.  Chicago, 
M  &  St.  P.  Ry.  Co.  (Iowa)  61  N.  W.  967. 
93  Iowa,  218. 


[bl     (Mich.:    1S9«.) 

That  the  mother  of  a  child  two  year-  old 
permitted  him  to  play  with  other  children  in 
the  yard,  whence  he  wandered  onto  railroad 
tracks,  does  not,  as  a  matter  of  law,  show  con- 
tributory negligence;  the  testimony  showing 
that  he  was  only  out  of  sight  for  a  lew  minutes. 
—Green  v.  Chicago  &  W.  M.  Ry.  Co.  (Mich.) 
68  N.  W.  968. 

[o]      (Wis.;    189.1.) 

A  complaint  alleged  that,  while  plain- 
tiff's ward,  a  boy  seven  years  old,  was  walking 
beside  defendant's  track,  with  one  hand  on  the 
brake  rod  of  a  moving  train,  with  the  knowledge 
of  defendant's  servants,  the  latter  recklessly 
and  wantonly  increased  the  speed  of  the  train, 
so  as  to  jerk  the  child  from  his  feet,  and  throw 
him  under  the  cars,  whereby  he  was  injured. 
Held,  that  such  acts,  if  proved,  constituted  ac- 
tionable negligence,  and  the  complaint  was  not 
demurrable.— McVoy  v.  Oakes  (Wis.)  64  N.  W. 
748,  91  Wis.  214. 

§  49.    Contributory  negligence  of  person 
injured. 

[a]  (Mich.;    1S95.) 

One  who  steps  on  a  railroad  track  and  is 
run  into  by  a  train  which  he  is  able,  when  within 
five  or  sis  feet  of  the  track,  to  see  approaching, 
is  guilty  of  contributory  negligence. — Brandy  v. 
Detroit,  G.  H.  &  M.  Ry.  Co.  (Mich.)  64  N."W. 
1050. 

[b]  (Mich.;    1895.) 

Whether  the  person  who.  relying  on  the 
custom  not  to  run  trains  between  a  depot  and 
a  train  standing  opposite  it,  discharging  express 
and  passengers,  is  guilty  of  contributory  negli- 
gence in  going  on  the  intervening  track,  to  get 
mail  and  express  from  the  train  opposite,  with- 
out looking  to  see  if  another  train  is  approach- 
ing, is  a  question  for  the  jury.— Tubbs  v. 
Michigan  Cent.  R.  Co.  (Mich.)  64  N.  W.  1061. 


§  50. 


Failure  to  look  or  listen. 


[a]  (Iowa;    1895.) 

One  who,  while  walking  along  the  side  of 
a  railway  track,  neglects  to  look  about  for  an 
approaching  train,  upon  his  coining  to  a  junction 
el'  several  tracks,  and  who  is  struck,  after  walk- 
ing the  length  of  a  rail,  and  a  half,  by  a  train 
which  approached  on  another  track  than  that 
along  which  he  had  previously  been  walking,  is 
guilty  of  such  negligence  as  will  prevent  a  recov- 
ery for  his  injuries,  where  those  in  charge  of  the 
train  stopped  it.  at  once,  upon  discovering  his 
peril.— Yeager  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(Iowa)  62  N.  W.  672. 

[b]  (Iowa:    1S9G.) 

It  appeared  that  plaintiff,  while  crossing 
defendant's  tracks  near  a  station,  had  been 
struck  by  the  north-bound  train;  that  the  south- 
bound train  was  then  standing  on  the  track, 
waiting  for  the  other  to  pass;  that  plaintiff  saw 
the  south-bound  train,  and  knew  that  the  other 
train  was  due;  that,  before  reaching  the  tracks, 
plaintiff  had  looked,  but  had  seen  no  train  coming 
because  of  obstructions;  that,  after  reaching 
the  tracks,  there  was  a  clear  view  in  the  direc- 
tion of  the  approaching  train,  but  plaintiff  did 
not  again  look.  Field,  that  plaintiff  was  guilty 
of  contributory  negligence  precluding  recovery. 
— Hinken  v.  Iowa  Cent.  Ry.  Co.  (Iowa)  60  N 
W.  882. 

[c]  (Wis.;    1895.) 

Plaintiff,  knowing  that  a  freight  train 
was  loading  at  the  depot,  went  upon  the  high- 
way near  the  tracks  to  look  for  a  train  which 
he  expected  from  the  opposite  direction.  He 
looked  back,  and  saw  the  freight  train  still  at 
the  depot,  200  feet  away,  and  then,  after  con- 
versing with  some  one,  stepped  onto  the  track, 
without  again  looking  back,  when  he  was  struck 
by  the  engine,  which  was  detached  from  the 
train.  Held,  that  his  contributory  negligence 
barred  his  recovery.— Nolan  v.  Milwaukee,  I.. 
S.  &  W.  Ry.  Co.,  04  N.  W.  319,  91  Wis.  10. 
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{   51.    Avoiding  injury  after  seeing  dan- 
ger. 

[al    (Ionai    1895.) 

Two  tracks  crossed  a  "high  bridge,  which, 

with  Its  approaches,  \\  :i s  LOO  feel  long.     Tl n- 

tire  spat n  the  bridge  between  two  trains  cross- 
ing at   the  same  time  did  not  exceed  ■';  feet 

'i  i  ere  was  a  plank  walk  12  inches  wide  betw 

the  ends  of  the  ties  in  the  center  span.  A  girl 
r_'  and  a  bo;  aged  il.  crossing  on  the  south 
track,  when  near  the  center  of  the  bridge,  saw  a 
train  appr :hing  on  the  north  track,  and,  Imme- 
diately after,  one  on  the  south  had.,  whereupon 
they  ran, — the  girl  taking  the  south  track,  and 
the  boy  the  plank  walk.  There  was  no  attempt 
made  to  stop  the  north  train,  which  passed  the 
girl.  The  smith  train  ran  her  down,  and  threw 
her  under  the  north  train,  where  she  was  killed. 
Held,  that  the  jury  was  justified  in  finding  that 
if  the  engineer  of  the  north  train  had  stopped  his 
train  the  accident  would  have  been  averted. — 
Sutzin  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
03  N.  W.  Tit!). 

lb]     (Iowa;    l.vi.-.i 

The  negligi  nee  of  the  deceased  in  going 
upon  the  railroad  bridge,  on  which  she  was  run 
down,  was  no  defense,  if  defendant's  engineer 
was  negligent  in  failing  to  stop  after  he  dis- 
covered her  dangerous  position. — Sutzin  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Iowa)  03  N.  \V.  709. 

[c]  (Iowa;    1805.) 

Where  tl ngineer  of  a  train  saw  chil- 
dren ahead,  in  a  dangerous  position,  on  a  rail- 
way bridge  having  two  tracks,  knew  that  another 
train  was  close  behind  on  the  other  track,  and 
that  the  place  to  stand  on  the  bridge  betwei  n  the 
two  tracks  was  less  than  three  feet,  having 
a  plank  walk  one  foot  wide, — the  jury  is  .instilled 
in  finding  him  negligent  for  not  stopping  his  train, 
when  ho  could  have  done  so.  although  he  thought 
the  children  would  go  on  the  plank  walk. — Sut- 
zin v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa)  63 
N.  W.  709. 

[d]  (Neb.;    1S95.) 

The  engineer  in  charge  of  a  railroad 
train  may  presume  that  a  trespasser  on  the 
track,  if  not  young  and  helpless,  is  in  possession 
of  his  senses,  and  he  need  not  lessen  the  speed 
before  discovering  that  such  trespasser  is  in  dan- 
ger of  injury. — Omaha  &  It.  V.  R.  Co.  v.  Cook 
62  N.  W.  235,  42  Neb.  9U5. 

§  52.    Evidence. 
£al     (Iowa;    1895.) 

The  fact  that  other  persons  had  occa- 
sionally trespassed  on  the  track  at  the  place  of 
the  accident  cannot  be  considered  in  determin- 
ing whether  a  trespasser  injured  was  seen  by 
the  engineer  in  charge  of  the  train. — Thomas  v 
Chicago,  M.  &  St.  P.  Ry.  Co.,  61  N.  W.  967, 
93  Iowa,  218. 

[bj     (Mich.;    1895.) 

In  an  action  for  personal  injuries,  where 
defendant's  negligence  was  alleged  to  consist 
in  leaving  cars  uncoupled  on  a  side  track,  and 
the  evidence  of  defendant's  trainmen  that  the 
cars  were  securely  coupled  when  left  on  the 
track  was  uncontradicted,  and  the  only  evidence 
that  the  cots  were  left  uncoupled  was  the  mere 
fact  that  they  moved  away  from  the  others 
wdien  struck  by  a  train,  it  was  error  to  submit 
the  question  of  defendant's  negligence  to  the 
jury. — Jakoboski  v.  Grand  Rapids  &  I.  R.  Co. 
(Mich.)  01  M.  W.  461. 

[e]  (Neb.;    1895.) 

The  mere  fact  that  a  man  is  found  dead 
under  a  railroad  car  does  not  raise  the  pre- 
sumption that  he  came  to  his  death  through  the 
negligence  of  the  railroad  company. — Spears  v. 
<  Ihicago,  B.  &  Q.  R.  Co.,  (jli  N.  W.  08,  43  Neb. 
720. 

§   53.    Question  for  jury. 
(Wis.;   1894.) 

In  an  action  against  a  railroad  company 
for  injuries  to  a  child   nearly   four  years  old, 


li"  h     was     run     o\  er     in     the     floj  : 
de   track   in   defi 

e  that,  at  the  place  ol  tin-  accident, 
nas  a  well-beaten  footpath  across  tie- 
tracks,  which  had  been  for  years  frequently  and 
continuously  traveled  bj  grown  people  ami  chil- 
dren; that  pers  , ns  living  on  each  aide  of  the 
tracks  used  i  ind  from  each  .. 

■lien    used    it    in    going    to 

chool      //■;■/,  that  whether  tin  i 
been  Buch  continuous  and  frequent  use  „f  the 
pat  ii.  u  nli  the  ai  lefendant,  that 

its  employes  were  bound  to  anticipate  th 

child  would  be  on  the  path,  and  to  keep  a  look- 
out   on   oars   to   prevent    injury,   was  a   qui 
for  the  jury.— Mason  v.  Chicago,  St.  1'.,  M.  &  o 
Ry.  Co.,  (il  N.  W.  JUO,  89  Wis.  151. 


7.  KILLING   AND  INJURING   STOCK- 
CONSTRUCTION  OF  STAT  I  TES. 

$  54.    Care  as  to  animals  seen  on  or  near 
track. 
(Iowa;   18!»i!.) 

After  horses  had  entered  upon  a  rail- 
road company's  inclosed  right  of  way  without 
fault  of  the  company,  a  brakeman  was  sent 
ahead  to  assist  the  keeper  in  removing  them. 
The  train  was  slowly  moved  forward,  with  all 
possible  caution,  and  came  to  a  stop  a  quarter 
of  a  mile  from  the  horses,  which  broke  past  tin- 
keeper  and  brakeman,  and  ran  into  a  bridge. 
Il<  hi.  that  the  moving  of  the  train  was  not  neg- 
ligence.— Barnhart  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Iowa)  66  N.  W.  902. 

§   55.    Trespassing  animals. 
(N.  D.;    1895.) 

Plaintiff's  colt,  while  attempting  to  cross 
the  railroad  track  on  a  private  crossing  expr 
built  by  defendant  for  plaintiff's  use  in  driving 
stock,  was  killed  by  defendant's  cars.  Held, 
that  the  animal  was  not  a  trespassing  animal, 
but  was  lawfully  on  the  crossing.— Bishop  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (N.  I).)  62  N.  W. 
605. 

4  N.  D.  536. 

§   56.    Cause  of  injury. 
£a]     (Minn.;    1895.) 

In  an  action  for  killing  a  horse  on  a  rail- 
road track,  evidence  that  the  horse  was  running 
at  large  near  a  place  where  the  trai  k  was  not 
fenced;  that  it  was  soon  afterwards  found  lying 
near  the  track,  about  three-quarters  of  a  mile 
from  there,  and  where  the  track  was  fenced; 
that  during  the  intervening  time  a  train  passed 
in  the  same  direction  the  horse  went;  that  the 
tracks  of  the  horse  on  the  roadbed  indicated 
that  it  was  running  very  fast,  and  that  it  jump- 
ed over  the  cattle  guard,— justifies  the  finding 
that  the  horse  was  frightened  by  the  train  onto 
the  track  where  it  was  killed. — Green  v.  St. 
Paul,  M.  &  M.  Ry.  Co.  (Minn.)  61  N.  W.  1130. 
60  Minn.  134. 
[b]     (Minn.;    1S05.) 

AVhere  an  animal  goes  on  a  railroad 
track  where  the  latter  is  not  fenced,  and  is  driv- 
en by  a  passing  train  over  a  cattle  guard  to 
where  the  track  is  fenced,  and  is  there  killed, 
the  company  is  liable. — Green  v.  St.  Paul,  M. 
&  M.  Ry.  Co.  (Minn.)  61  N.  W.  lloU. 
6<J  Minn.  134. 

§   57.    Duty  to  erect  and  maintain  fences. 
£a]     (Mien.;    1S95.) 

O rounds  at  a  Hag  station  at  which  trains 
are  regularly  stopped  whenever  there  arc  pas- 
sengers, freight,  or  express  to  be  taken,  though 
no  depot  building  is  erected  thereon,  are  depot 
grounds,  which  the  railroad  company  is  not  re- 
quired to  fence. — Schneekloth  v.  Chicago  &  W. 
M.  Ry.  Co.  (Mich.)  65  N.  W.  663. 
ib]     (Minn.;    1895.) 

Gen.  St.  1S94.  §  2092,  requiring  railroad 
companies  to  maintain  fences  "on  each  side  of 
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such  roads,"  means  that  they  shall  fence  the 
margin  or  border  of  the  entire  right  of  way. — 
Gould  v.  Great  Northern  Ry.  Co.  (Minn.)  65  N. 
W.  125. 

63  Minn.  37. 

[cl     (Neb.;    1895.) 

A  point  a  mile  from  the  nearest  station 
grounds,  not  within  the  limits  of  a  city  or  town. 
remote  from  any  railroad  or  highway  crossing, 
and  not  necessary  for  use  in  ruakiug  up  trains. 
though  occasionally  used  for  such  purpose,  is 
not  within  the  exception  of  Comp.  St.  e.  72, 
art.  1,  §  1.  requiring  railroad  companies  to  fence 
their  tracks. — Union  Pac.  R.  Co.  v.  Knowlton 
62  N.  W.  203,  43  Neb.  751. 

td]     (Wis.;    1896.) 

Depot  grounds,  not  required  to  be  fenced, 
prima  facie  include  all  of  the  right  of  way  left 
unfenced  between  the  switches  and  cattle 
guards,  on  either  side  of  the  platform,  including 
the  switches  and  side  tracks,  unless  they  are 
shown  to  be  unreasonable  in  extent. — Mills  & 
Le  Clair  Lumber  Co.  v.  Chicago,  St.  P.,  M.  & 
O.  Ry.  Co.  (Wis.)  68  N.  W.  996. 

§   58.    Failure  to  construct  fences. 

(AVis.:   1S95.) 

Whether  a  distance  of  half  a  mile  along 
the  track  of  a  railroad  which  was  not  fenced 
was  reasonably  necessary  for  depot  grounds,  so 
as  to  absolve  the  company  from  liability  for 
damages  for  cattle  killed  on  such  portion  of  the 
track,  is  a  question  of  fact. — Grosse  v.  Chicago 
&  N.  W.  Ry.  Co.,  65  N.  W.  1S5,  91  Wis.  4S2. 

§   59.    Defect  in  fences   or  cattle   guards. 

£aj     (Iowa;    1S94.) 

The  repairing  of  a  railroad  fence  by 
nailing  on  loose  boards,  and  putting  on  others 
in  place  of  defective  ones,  using  no  new  ma- 
terials, does  not  constitute  such  "repairs"  as 
are  contemplated  by  Acts  1S88,  c.  30,  provid- 
ing that,  where  fences  already  constructed  are 
rebuilt  or  repaired,  they  must  conform  to  the 
requirements  therein    made   for   new   fences. — 

M klev  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa) 

61  N.  W.  227. 

92  Iowa,  748. 

lb]     (Iowa:    1895.) 

The  fact  that  the  right  of  way  fence  was 
in  a  reasonably  safe  condition  in  the  afternoon 
before  the  night  the  horses  were  killed  'iocs  not, 
as  a  matter  of  law.  prevent  defendant  from  be- 
ing liable.— Anderson  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa)  61  N.  W.  105S. 

93  Iowa,  561. 

Ic]     (Iowa;   1896.) 

The  mere  fact  that  a  horse  ran  or  jump- 
ed ever  a  cattle  guard  is  insufficient  to  establish 
that  the  guard  was  defective. — Barnhart  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Iowa)  66  N.  W.  902. 

[d]  (Iowa:   1896.) 

In  an  action  under  Code,  §  1289.  to  recover 
double  damages  for  injury  to  live  stock,  plaintiff 
alleged  that  the  stock  was  given  access  to  de- 
fendant's track  by  reason  of  defendant's  failure 
to  maintain  a  substantial  fence,  as  required  by 
law.  Plaintiff  proved  only  that  the  stock  went 
on  defendant's  right  of  way.  and  was  killed  by 
a  locomotive.  Eehl,  that  there  could  be  uo  re- 
covery on  such  a  showing. — Schmitt  v.  Chicago, 
St.  P.  &  K.  C.  Ry.  Co.  (Iowa)  68  N.  W.  715. 

[e]  (Micb.;   1S96.) 

Under  3  How.  Ann.  St.  §  3377,  providing 
that  any  cattle  guard  which  shall  be  approved 
by  the  commissioner  of  railroads  is  sufficient, 
it  is  not  necessary  that  the  railroad  comin 
er  approve  every  cattle  guard  in  use  upon  the 
various  railroads,  but  a  railroad  company  may 
use  a  cattle  guard  which  he  approves  by  name 
(There  such  name  applies  to  one  of  definite  and 
fixed  description. — La  Flanime  v.  Detroit  &  M. 
By.  Co.  (Mich.)  67  N.  W.  500. 


§   60.    Private  crossings  and  gates. 

[a]     (Iowa;    1S95.) 

In  an  action  against  a  railroad  company 

for  stock  killed,  it  a  ipeared  that  there  was  a 
gate  between  defendant's  road  and  plaintiff's 
pasture,  through  which  the  stock  got  on  defend- 
ant's tracks;  that  stock  had  run  in  the  pasture 
for  two  years,  without  opening  the  gate:  that, 
on  the  evening  before  the  killing,  the  gate  was 
"properly  closed  ^nd  fastened";  and  that,  on 
the  next  morning,  it  was  found  open  iu  such  a 
way  as  would  require  it  to  have  been  unhooked, 
pushed  back  two  feet,  and  then  carried  round 
into  the  pasture:  Dtit  there  was  no  evidence  as 
to  how  it  was  opened  Held,  that  there  was  do 
evidence  of  defendant's  negligence. — Koenigs 
v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa)  65  N.  W. 
314. 

[bj     (Iowa;   1897.) 

Defendant's  section  men  closed  gates  open- 
ing from  D.'s  property  on  the  track  I 
After  closing  them  the  second  time,  they  si  o 
to  repair  the  track  about  50  rods  distant.  I ». 
passed  through  the  gates,  and  left  them  open, 
and  plaintiff's  cattle,  having  escaped  from  his 
land  onto  D.'s  land,  went  through  the  gates 
onto  the  track,  and  were  killed.  Held,  that  de- 
fendant was  not  liable. — Harding  v.  Chicasro. 
M.  &  St.  P.  R.  Co.  (Iowa)  69  N.  W.  1019. 

§  61.    Rate   of   speed,   signals,   and   look- 
outs, 
[a]     (Iowa;    1895.) 

The  court  charged  the  jury  that  in  deter- 
mining defendant's  negligence  they  might  con- 
sider the  time  and  condition  of  the  night,  the 
rate  of  speed,  the  condition  of  the  train,  wheth- 
er the  bell  was  rung  and  the  whistle  blown,  and 
whether  the  train  might  have  been  stopped. 
Held  that,  though  negligence  in  running  the 
train  too  fast  was  not  charged,  since  the  rate  of 
speed  was  proper  to  be  considered  in  determin- 
ing whether  the  train  could  have  been  stopped 
in  time  to  avoid  the  accident,  the  charge  wa 
proper. — Brown  v.  Sioux  City  &  P.  R.  Co.  (Iowa) 
62  N.  W.  737. 

[bj     (Iowa;    1897.) 

An  instruction  that  if  the  jury  found  "the 
car  could  not  be  stopped  in  time  to  avoid  the 
accident,  by  reason  of  the  speed  it  was  going," 
they  should  find  for  plaintiff,  was  erroneous. — 
Fullerton  v.  Cedar  Rapids  &  M.  C.  Ry.  Co. 
(Iowa)  70  N.  W.  106. 

Ec]     (Minn.;    1S95.) 

In  an  action  against  a  railroad  company 
for  killing  an  animal  running  at  large  lawfully 
on  the  highway,  evidence  of  a  failure  to  give  the 
statutory  signals  at  the  crossing  is  admissible 
on  the  question  of  defendant's  negligence. — Hohl 
v.  Chicago,  M.  &  St.  P.  R.  Co.  (Minn.)  63  N. 
W.  742 

61  Minn.  321. 

[d]  (Neb.;    1896.) 

It  i>  the  duty  of  an  engineer  in  charge  of 
a  train  to  exercise  such  a  lookout  as  is  consistent 
with  his  other  duties  to  ascertain  the  presence 
of  obstructions  on  the  track,  and  if  such  a  pre- 
caution would  have  revealed  the  presence  of 
trespassing  stock  in  time  to  have  avoided  their 
injury  by  the  use  of  ordinary  care,  the  railroad 
compauy  is  liable  for  injuries  indicted  upon 
them,  although  they  were  not  actually  seen  un- 
til too  late  to  avoid  striking  them. — Omaha  & 
It.  V.  Rv.  Co.  v.  Wright  (Neb.)  66  N.  W.  S42. 

47  Neb.  S86. 

[e]  <Nel>.;    1896.) 

The  mere  fact  that,  had  the  train  which 
killed  a  horse  been  running  at  a  less  rate  of 
speed,  the  horse  would  have  crossed  the  track 
in  safety,  did  not  show  the  company  guilty  of 
negligence. — Grand  Island  &  W.  C.  R.  Co.  v. 
Phipps  (Neb.)  07  N.   W.  441. 

48  Neb.  493. 

[«     (Neb.:   1S96.) 

It  cannot  be  inferred  that,  had  the 
train   given   the   statutory    signals   at   a   cross- 
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iug,  u  horse  which   suddenly  ran  on  the  track] 
at  the  '  i  ad  w 'as  killed,  n  ould  nol 

attempted   to  cross   as  it  did     Grand    I 
W.  0.    B    Co.   v    Phippa  (Neb.)  07  N.  W.    I  II. 
48  Neb.  193, 
IkI     (Wia.;    1896.) 

In  an  action  for  injury  to  mules  struck  by 
a  train  on  defendant's  depot  grounds  :ii  its  sta- 
liuii,   it   was  not  error  t<>  exclude  evidence   to 

show   ili"  Bpeed  of  the  i  tl mission  to 

sound  the  whistle  and  ring  the  bell,  then 
no  statute  restricting  the  rate  of  Bpeed  at  which 
might     lawfully    run    past    such    station.— 
Mills  .V    Le  t'lair  Lumber  Co.  v.  Chicago,  St.   P., 
M.  &  0.  Ky.  Co.  (Wis.)  68  N.  W.  996. 

*   62.    Contributory  negligence  of  owner, 
la]     (Iowa:    IS!»r..i 

Under  Code,  t  L289,  providing  that  rail- 
way  companies  shall  be  liable  for  injury  to  stock 
on  account  of  defects  in  the  right  of  way  fence, 
unless  the  same  was  caused  by  the  willful  act 
of  the  owner,  the  fad  that  plaintiff  was  negli- 
gent in  taking  care  of  his  horses  does  not  pre- 
vent a  recovery  by  him. — Anderson  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Iowa)  61  N.  W.  1058. 
93  Iowa,  561. 

Il»l      (Midi.;     1896.) 

If  plaintiff's  tenant  knew  that  plaintiff's 
horse  was  in  the  habit  of  passing  over  defend 
nit's  cattle  guard,  and  then  voluntarily  turned 
said  bora  ■  onto  the  street  near  the  crossing, 
plaintiff  cannot  recover  for  the  value  of  the 
horse  killed  by  defendant  on  its  right  of  way. — 
La  Flamme  v.  Detroit  &  M.  Ry.  Co.  (Mich.) 
67   X.   W.  556. 

(c]     (S.  D.:    1S96.) 

The  owner  of  live  stock  who  allows 
them  to  graze  near  railroad  tracks  while  in 
charge  of  a  girl  11  years  old  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law. — 
Hutchinson  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(S.  D.)  (17  N.  W.  853. 

S    63.    Allowing;     animals     to     go     at 

large. 

[a]     (Mich.;    1895. > 

A  person  turning  his  horse  on  the  high- 
way adjoinii  g  imfenced  depot  grounds  is  guilty 
of  contributory  negligence  preventing  his  recov- 
ery for  the  killing,  of  the  horse  by  a  train  of  the 
railroad  companv. — Schneekloth  v.  Chicago  &  W. 
M.  Ry.  Co.  (Mich.)  G5  N.  W.  063. 

II. I     (Minn.;    1895.) 

A  colt  which  escaped  from  its  owner's 
premises  and  ran  upon  a  railroad  crossing  with- 
in {be  limits  of  a  town,  and  was  injured  through 
the  negligence  of  the  company,  was  not  wrong- 
fully upon  the  highway,  as  against  the  com- 
pany.—Hohl  v.  Chicago,  M.  &  St.  P.  R.  Co. 
Minn.)  63  N.  W.  742. 
61  Minn.  321. 

§   64.    Actions  for  injuries  to  animals. 
(Nell.;    1890.) 

Under  a  petition,  in  an  action  against  a 
railroad  company  for  stock  killed,  charging  the 
company  generally  with  negligence,  evidence 
was  admissible  that  the  engineer  in  charge  of 
the  train  which  killed  the  stock  saw,  or,  by  the 
exercise  of  due  care,  could  have  seen,  the  cattle 
in  time  to  have  avoided  injuring  them.  Kail- 
way  Company  v.  Wright,  GG  N.  W.  S12,  47  Neb. 
886,  overruled.— Omaha  &  R.  V.  Ry;  Co.  v. 
Wright  (Neb.)  08  N.  W.  61S. 

§   65.   Evidence. 

[a]     (Iowa;    1895.) 

Tn  an  action  against  a  railroad  company 
for  injury  to  horses,  which,  it  was  claimed  got 
on  the  track  by  reason  of  a  defective  cattle 
guard,  plaintiff's  witnesses  merely  testified  that 
the  guard  consisted  of  8  ties.  8  inches  wide,  laid 
across  the  track,  6  or  7  inches  apart,  the  bottom 
of  the  pit  being  21  inches  below  the  tops  of  the 
ties.     Defendant's  rod  master  testitied  that  iron 


cattle  i    far   as   he    knew,    in 

all  othei  A   I  not   una 

knew 

ol    do  guard   whicn  would  absolutely   turn   live 

guar  I  wa 
eral  use  by  various  roads.     II  hi.  thai 
for  plaintiff  was  improper.-  Strong  v.  Chicago 

.X:  X.  W.  Ry.  </,,.  (Iowa)  63  N.  W.  099 
lb]      (Midi.;     1890.) 

In  an  action  against  a  railway  company 
for  I  illing  plaintiff's  colts,  where  the  issue  was 

whether  the  colls  had  gotten  out  of  the  pas- 
ture through  a  defective  fence  along  defend- 
ant's right  of  way  or  through  plainti 

along  the  highway,  testimony  that 
within  a  month  of  Hie  accident  cattle  had  been 
driven  off  the  right  of  way  into  plaintiff's  pas- 
ture, through  the  fence  at  the  point  where  i< 
was  claimed  the  colts  went  through,  was  admis 
Bible.  Bowen  v.  Flint  &  P,  M.  H.  Co.  (Mich.) 
68  N.  W.  230. 

fc]     (Mich.)    1896.) 

It    was    proper    to    exclude    testimony    in 

answer  to  the  question  whether  witness  knew 
of  plaintiff's  colts  coming  out  into  the  highway 
and  being  taken  up  in  consequence,  the 
where  they  came  out  and  t lie  time  not  being 
designated.— Bowen  v.  Flint  &  P.  M.  R.  Co. 
(Mich.)  68  N.  W.  230. 

Ill]      (S.  D.;    1895.) 

In  an  action  against  a  railroad  comp.tuy 
for  killing  animals,  evidence  tending  to  show  tho 
distance  the  engineer  could  have  seen  animals  on 
the  track  at  the  time  and  place  of  the  accident 
is  competent.— Sheldon  v.  Chicago,  M.  &  St.  P. 
Ky.  Co.  IS.  D.»  G2  N.  W.  955. 
6  S.  D.  606. 


§  66. 


Instructions. 


la]     (Iowa;    Isiit.i 

Where  the  complaint  alleged  that  the  em- 
ployes of  defendant  railroad,  with  knowledge 
that  plaintiff's  cows  were  on  the  track,  neg- 
ligently and  willfully  allowed  its  car  to  run 
into  the  cows,  etc.,  an  instruction  that,  if  de- 
fendant's employes  did  not  stop  the  ear  as  soon 
as  they  could  do  so  after  discovering  that  the 
cows  were  on  the  track,  the  jury  should  find 
for  plaintiff,  was  erroneous,  as  submitting  an 
issue  not  presented  by  the  pleadings. — Fullerton 
v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa)  70  N. 
W.  106. 

ll>]     (Neb.;   1896.) 

Error  in  quoting  from  the  statute  the 
statement  of  the  liability  of  a  railroad  com- 
pany to  the  owner  of  live  stock  killed  or  in- 
jured because  of  the  negligence  of  the  com- 
pany's employes,  arising  from  failure  of  the 
company  to  build  fences  along  its  right  of  way, 
followed  by  an  instruction  that  if  the  company 
neglected  to  fence  its  tracks  at  the  place  where 
plaintiff's  stock  was  injured,  and  that  the  stock 
was  injured  by  the  employes  of  the  company 
in  permitting  the  train  to  run  over  the  stock, 
the  company  was  liable,  was  cured  by  an  in- 
struction given  for  defendant  that  if  the  stock 
got  on  the  track  for  want  of  a  fence,  and  was 
frightened  by  a  passing  train,  and  in  its  fright 
was  injured  by  falling  through  a  bridge  on  the 
line  of  the  road,  and  no  negligence  was  charge- 
able to  the  employes  of  the  company  in  charge 
of  the  train,  and  there  was  no  injury  to  the 
stock  by  any  actual  contact  with  the  train,  the 
company  was  not  liable;  the  stock  having  been 
injured  as  stated  in  the  last  instruction. — Bur- 
lington &  M.  R.  R.  Co.  in  Nebraska  v.  Gorsuch 
(Neb.)  66  X.  W.  S31. 
47  Neb.  767. 

§  67.    Question  for  court  or  jury. 

la]     (Micll.;    1895.) 

The  question  whether  an  engineer  negli- 
gently ran  down  horses  which  had  escaped 
through  a  gate  upon  the  track,  or  whether  he  did 
not,  as  testified  to  by  him  and  the  fireman,  dis- 
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cover  them  uiii.l  bo  was  within  25  feet  of  them,  i 
and  too  late  ti  avoid  the  accident,  is  for  the 
jury,  where  sufficient  to  warrant  an  inference  of 
knowledge  of  their  presence  on  the  part  of  the 
engineer  and  fireman.  Grant  and  Hooker,  JJ., 
dissenting. — Granby  v.  Michigan  Cent.  It.  Co. 
(Mich. i  < ;_:  N.  \v.  r>79. 

104  Mich.  403. 

lb]     (Mich.;    1803.) 

In  a  suit  against  a  railroad  company  for 
cattle  killed  on  its  tricks  late  in  the  evening,  a 
witness  for  defendant  testified  that  he  ti 
the  cattle  from  certain  bars  to  where  they  were 
killed;  that  he  was  the  defendant's  foreman, 
and  it  was  his  duty  to  see  that  these  bars  were 
kept  up;  that  on  the  afternoon  of  the  day  the 
cattle  were  killed  he  had  examined  the  bars  and 
found  them  up;  that  he  had  passed  the  place 
nearly  every  day  for  several  months  preceding 
the  accident  and  never  saw  the  bars  down  but 
i 'iice.  A  witness  for  plaintiff  testified  that  he 
passed  through  the  opening  on  the  day  before 
and  also  on  the  day  the  cattle  were  killed,  and 
ou  each  occasion  found  the  bars  down.  Sev- 
eral other  witnesses  for  plaintiff  testified  that 
they  had  never  seen  the  bars  up  until  after  the 
cattle  were  killed.  Ihhl.  that  the  question 
whether  the  cattle  entered  defendant's  right  of 
way  at  the  bars  was  for  the  jury. — McDonald  v. 
Minneapolis.  St.  P.  &  S.  S.  M.  Ry.  Co.  (Mich.) 
03  N.  W.  900. 

105  Mich.  659. 

[c]  (N.  D.;    1805.) 

In  an  action  against  a  railroad  company 
for  killing  an  animal  at  a  private  crossing,  pur 
in  by  the  defendant  for  the  plaintiff's  use  in  pass- 
ing from  one  part  of  his  farm  to  another,  where 
the  engineer  testified  that  he  used  all  means  at 
his  command  to  stop  the  train  after  seeing  the 
animal,  the  question  of  negligence  is  for  the  jurv. 
—Bishop  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (N. 
D.)  62  X.  W.  fi05. 
4  N.  D.  536. 

[d]  (S.  D.;    1895.) 

In  an  action  for  the  death  of  a  horse, 
the  evidence  showed  that  it  trespassed  on  de- 
fendant's tracks  at  night  in  a  deep  cut,  and 
that  when  discovered  by  the  engineer  it  was  so 
near  the  engine  that  the  train  could  not  be 
stopped  in  time  to  avoid  the  injury,  and  that  all 
precautions  at  hand  were  used.  Held,  that  it 
was  error  to  refuse  to  direct  a  verdict  for  de- 
fendant.—Lewis  v.  Fremont  E.  &  M.  V.  R.  Co. 
(S.  D)  63  N.  W.  7S1. 


8.  FIRES. 

§   68.    Care  reqnired  as  to  fires. 

(Wis.:    1896.) 

If  actionable  negligence  on  the  part  of 
a  railroad  company  caused  the  fire  which  spread 
to  plaintiff's  land,  and  did  the  damage  com- 
plained of,  whether  the  company  exercised  or- 
dinary care  to  quench  the  fire  does  not  affect 
plaintiff's  right  to  recover. — Austin  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Wis.)  67  N.  W.  1129. 
93  Wis.  496. 

§   69.    Setting    fire    to    burn   off   right    of 
way. 

[a]     (Mich.:    imi-.i 

In  an  action  against  a  railroad  company 
to  recover  for  the  burning  of  a  barn,  it  appeared 
that,  on  the  day  of  the  burning,  a  fire  was  start- 
ed by  the  section  boss  of  defendant  on  its  right 
•  if  way,  which  was  covered  with  dry  grass  inter- 
spersed with  pieces  of  decayed  wood.  etc.  The 
wind  was  very  high,  and  Mowing  almost  directly 
towards  the  building,  which  was  300  feet  dis- 
tant, and  had  its  windows  open,  and  was  filled 
with  hay.  There  was  no  evidence  that  the  barn 
was  fired  in  any  other  manner  than  from  de- 
fendant's right  of  way.  Held,  that  it  was  not 
error  to  submit  the  case  to  the  jury. — Cole  v. 


Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  03  X.  W. 
647. 

105  Mich.  549. 
[1>]     (Mich.;    1895.) 

In  an  action  against  a  railroad  company 
for  damage  to  a  building  caused  by  lire  originating 
on  its  right  of  way,  an  instruction  asked  by  de- 
fendant, making  defendant's  liability  dependent 
upon  whether  the  fire  was  set  under  circumstances 
"customary  with  prudent  railroad  men,"  was 
prop  ilv  modified  bv  omitting  the  word  "rail- 
road."—Cole  v.  Lake  Shore  &  M.  S.  Ry.  Co. 
(Mich.)  63  X.  W.  (U7. 
105  Mich.  549. 

[e]      (Mich.:    1895.) 

An  instruction  making  defendant's  lia- 
bility dependent  on  whether  the  fire  was  care- 
fully set  and  carefully  guarded  is  misleading,  as 
not  referring  to  the  question  of  the  propriety  of 
setting  the  fire  at  that  time.  —  Cole  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (Mich.)  63  N.  W.  647. 
105  xMich.  549. 

§   70.    Defects  in  construction  of  engines. 

(Wis.!    1895.) 

Where  the  evidence  showed  that  both 
short  and  extension  front  locomotives  were  in 
general  use,  but  showed  no  decided  superi- 
ority of  one  over  the  other,  though  the  jury 
were  convinced  that  one  was  the  better  engine, 
the  company  could  not  be  held  negligent  in  using 
the  other. — Menomonie  River  Sash  &  Door  Co. 
v.  Milwaukee  &  N.  R.  Co.  (Wis.)  65  N.  W.  176. 
91  Wis.  447. 

§  71.    Combustibles  on  right  of  way. 

(Mien.;    2  895.) 

A  railroad  company  is  not  an  insurer 
that  fire  will  not  arise  from  combustible  materi- 
als on  its  right  of  way,  but  it  must  keep  its  track 
and  right  of  way  reasonably  free  from  such  ma- 
terials. —  Briant  v.  Detroit,  L.  &  N.  R.  Co. 
(Mich.)  02  X.  W.  305. 
104  Mich.  307. 

§   72.    Contributory  negligence  of  owner 
of  property. 

[a]     (Mich.;    1895.) 

It   is   not  negligence   per  se  to   build   a 
wooden   building   in   close   proximity   to   a    rail- 
road  track.— Briant  v.  Detroit,  L.  &  N.  R.  Co. 
(Mich,  i  (52  X.  W.  365. 
104  Mich.  307. 

lb]      I  Mich.:    1895.) 

One  who  erects  a  wooden  building  in 
close  proximity  10  a  railroad  track  assumes  the 
risks  incident  thereto,  and  if  the  building  is  de- 
stroyed by  tire  from  the  engines,  through  no 
want  of  care  on  the  part  of  the  railroad  com- 
pany, he  cannot  recover. — Briant  v.  Detroit,  L 
&  X.  R.  Co.  (Mich.)  62  N.  W.  305. 
104  Mich.  307. 

[c]     (Mich.;    1895.) 

Where  defendant's  servants  placed  de- 
bris gathered  from  tearing  down  a  wooden  plat- 
form in  a  ditch  on  the  right  of  way  between 
the  tracks  and  plaintiff's  planing  mill,  and  part- 
ly covered  it  with  sawdust  and  shavings,  and  on 
plaintiffs  stating  that  the  material  so  placed 
formed  a  fire  trap,  defendant  promised  to  cov- 
er it  up.  and  did  so  partly,  and  plaintiff  subse- 
quently visited  the  premises  and  saw  their  dan- 
gerous condition,  but  left  town  without  taking 
steps  to  protect  his  property,  and  the  fire  which 
subsequently  destroyed  it  originate  1  on  that  part 
of  the  debris  not  covered  up  by  defendant,  a 
charge  that  plaintiff  was  negligent  was  prop  rly 
refused.  —  Briant  v.  Detroit,  L.  &  X.  R.  Co. 
(Mich.)  02  X.  W.  305. 
104  Mich.  307. 

[u]     (Neb.;   1S96.) 

The  facts  that  plaintiff  permitted  hay  to 
lie  on  hay  land  in  windrows,  and  that  the  fire 
break  plowed  around  his  farm  was  insufficient, 
did  not  constitute  contributory   negligence  as   a 
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matter   of  law.— Union    Pac.    By.   Co.    v.    Kay 
B5  N.  \V.  77;!,  46  Neb.  750.. 

§   73.    Notice  of  claim. 
|a]      (Wis.;     1800.) 

Iii   I  Bws  1893,  c.  202,  requiring  n  noti.-,. 
in  writing  to  In-  given  to  a  railway  company  ol 
a  claim  for  damages  occasioned  by  fire  set  by 
a  locomotive,  witiiin  one  year  after  th<    i  rei 
causing  such  damage,  the  provi  lor  thai 
notice  may  be  giTen  in  the  manner  required  for 
tl         rvice  of  Bummons  in  a  court  of  record"  is 
permi  sive  only,  and  a  delivery  of  the  notice  to 
a  genera]  officer  of  the  corporation,  or  an; 
having  a  general  authority  to  act  tor  ii  in  re- 
spect to  the  subject-matter  to  which  the  notice 
relates,    is    sufficient. — Atkinson    v.    Chicago  & 
N.  W.  Ry.  Co.  (Wis.)  67  N.  W.  703. 
93  Wis.  362. 

lb]       I  Wis.;      I  SiKi.) 

Notice  of  a  claim  for  damage  occasioned 
by  fire  set  by  a  locomotive  must  be  served  on  a 
railroad  company  within  one  year  from  the 
time  the  fire  ceased  burning  on  the  claimant's 
property. — Atkinson  v.  Chicago  &  N.  W.  Ry 
Co.  (Wis.)  07  X.  W.  703. 
93  Wis.  362. 

§   74.    Actions  for  injuries  by  fire. 

[a]  (Minn.;    1805.) 

■  A  complaint  alleging  that  defendant, 
while  operating  its  line  of  road  by  its  einphc,,v, 
and  running  over  the  track  thereof  a  locomotive, 
negligently  permitted  the  engine  to  scatter  fire, 
whereby  plaintiff's  property  was  damaged,  was 
broad  enough  to  admit  evidence  of  negligence 
in  respect  to  the  condition  of  the  engine  and  the 
manner  of  operating  it.— Weber  v.  Winona  & 
St.  P.  R.  Co.  (Minn.)  65  N.  W.  93. 
63  Minn.  66. 

[b]  (Wis.;    1895.) 

In  an  action  against  a  railroad  company 
for  damages  from  a  fire  set  by  its  engine,  plain- 
tiff was  not  prejudiced  by  the  striking  out  of 
a  special  finding  that  the  jury  "did  not  know" 
whether  the  engine  was  properly  managed, 
where  the  jury  found  that  the  companv  was 
negligent  only  in  carelessly  inspecting  the  en- 
gine.—Menomonie  River  Sash  &  Door  Co.  v. 
Milwaukee  &  N.  R.  Co.,  65  N.  W.  176,  91  Wis 
447. 

Ic]     (Wis.;    1896.) 

Error,  in  an  action  against  a  railway 
company  for  damages  done  to  property  by  fire 
set  by  a  locomotive,  in  permitting  an  amend- 
ment of  the  complaint  demanding  damages  for 
injuries  to  a  tract  of  land  not  included  in  plain- 
tiffs notice  of  claim  of  damages,  served  under 
Laws  1S93,  c.  202,  was  cured  by  setting  aside 
the  verdict  on  the  motion  for  new  trial  so  far 
as  the  damage  to  that  particular  tract  was  con- 
cerned.—Donovan  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis. i  07  N.  W.  721. 
93  Wis.  373. 

§  75.   Presumptions    and   burden    of 

proof. 

la]     (Minn.;    1S95.) 

In  an  action  against  a  railroad  company 
for  damages  caused  by  a  fire  set  by  sparks 
from  a  locomotive,  the  burden  cast  on  de- 
fendant by  Gen.  St.  1894,  §  li700,  was  not  sus- 
tained where  it  appeared  from  its  evidence  that 
the  engine,  after  having  been  twice  reported 
for  throwing  fire,  was  supplied  with  a  new  net, 
the  same  as  that  removed,  though,  as  a  witness 
testified,  there  was  nothing  the  matter  with  tha 
netting  taken  out,  and  that  an  engine  going 
down  grade,  as  the  engine  in  suit  was  when 
the  fire  was  set,  should  not  throw  sparks.— 
De  Camp  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 
(Minn.)  64  N.  W.  392. 
62  Minn.  207. 
£b]     (Minn.;    1S95.) 

Where  plaintiff  proved  that  the  fire  was 
set  by  sparks  thrown   by   defendant's  locomo- 
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and  fireman  operated  the  locomotive  skillfully 
and  carefully,  that  the 

lo  ed,  an  I  tin  re  was  no  lire  on  the  train 
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whether    the    statutory    pri  lumption     Ol 
genee  on  the  part  of  defei 
was  for  the  jury. — Burud  v.  Great  Northern  Ry 
Co.  (Minn,  i  til  N.  W.  562. 
62  .Minn.  243. 

[c]     (Wis.;    189S.) 

The  inference  of  negligence  arising  from 
the  faetthat  the  fire  was  set  by  sparks  from  de- 
fendant's engine  is  overcome  by  undisputed  evi- 
dence that  the  engine  was  prop. 
and  equipped,  was  carefully  inspected  the  day 
before  the  fire,  and  found  to  be  in  >: 
and  was  properly  managed. — Menomonie  River 
Sasl,  &  Door  Co.  v.  Milwaukee  &  N.  R.  Co. 
65  N.  W.  176,  91  Wis.  447. 

§   76.    Admissibility  of  evidence. 

[a]  (Wis.;    1885.) 

It  was  proper  to  exclude  evidence  of 
fires  set  from  sparks  from  the  engine  in  Au- 
gust and  September,  where  no  dates  were  fixed, 
and  there  was  nothing  to  show  that  the  fires 
were  caused  by  want  of  repair  or  proper  man- 
agement of  the  engine. — Menomonie  River  Sash 
&  Door  Co.  v.  Milwaukee  &  N.  R.  Co.  (Wis  i 
65  N.  W.  176,  91  Wis.  447. 

[b]  (Wis.;    1895.) 

Where  the  fire  occurred  on  September 
30th,  it  was  proper  to  exclude  evidence  of  fires 
caused  by  the  same  engine  in  April,  May,  and 
June,  the  engine  having  been  repaired  iii  July, 
and  sent  from  the  shop  in  good  condition. — Me- 
nomonie River  Sash  &  Door  Co.  v.  Milwaukee 
&  N.  R.  Co.,  65  N.  W.  176,  91  Wis.  447. 

Ic]     (Wis.;    1895.) 

It  was  proper  to  exclude  evidence  that 
the  engine  threw  sparks  in  November  and  De- 
cember.— Menomonie  River  Sash  &  Door  Co.  v. 
Milwaukee  &  N.  R.  Co.,  65  N.  W.  176,  91  Wis. 
447. 

§  77.   Sufficiency  of  evidence. 

[a]  (Minn.;    1895.) 

The  presumption  of  negligence  on  the 
part  of  the  company  arising  from  the  fact  that 
the  fire  was  set  by  sparks  from  its  locomotive 
was  not  conclusively  overcome  by  the  fact  that 
the  engine  was  properly  equipped  and  insp- 
and  evidence  of  the  engineer  and  fireman  that 
the  engine  was  managed  in  the  usual  manner, 
so  as  to  take  the  question  whether  the  presump- 
tion was  rebutted  from  the  jurv.— Solum  v. 
Great  Northern  Ry.  Co.  (Minn.)  65  N.  W.  443. 
63  Minn.  233. 

[b]  (Neb.;    1S9G.) 

In  an  action  against  a  railroad  company 
for  damages  from  a  fire  set  by  a  locomotive  the 
undisputed  evidence  was  that  a  certain  engine 
which  passed  the  place  where  the  fire  originated 
at  such  a  time  that  it  might  have  set  the  fire 
was  equipped  with  the  most  approved  appli- 
ances, and  was  in  good  condition,  but  there  was 
no  direct  evidence  that  it  set  the  fire,  and  there 
was  evidence  that  the  fire  was  set  by  a  different 
engine.  Held,  that  the  issue  of  negligence  in 
the  construction  and  operation  of  the  engine 
which  set  the  fire  was  properly  submitted  to  the 
jury.— Union  Pac.  Ry.  Co.  v.  Ray  (Neb.)  65  N. 
W.  773,  4(3  Neb.  750. 
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[C]      l\eb.i    1S06.) 

Evidence  thnt  the  fire  started  up  shortly 
after  defendants'  locomotive  had  passed,  and 
that  the  reputation  of  the  particular  engine  for 
setting  fires  was  bad,  did  not  require  a  verdict 
for  plaintiff,  where  there  was  evidence  that  the 
locomotive  was  equipped  with  the  latest  and 
most  approved  appliances  for  the  prevention  of 
the  escape  of  fire,  that  it  was  in  good  condi- 
tion, and  properly  operated,  and  that  no  fire  es- 
caped  from  it.  and  that  the  fire  originated  too 
far  from  defendant's  right  of  way  to  have  been 
started  bv  sparks  from  an  engine. — Louis  v. 
Onion  Pac.  Ry.  Co.  (Neb.)  66  N.  AY.  1133. 
4S  Neb.  151. 

[d]  (S.  D.:   1805.) 

Where  the  evidence  as  to  whether  the 
fire  set  by  defendant's  locomotive  extended  3% 
miles,  from  the  point  where  it  originated  to 
plaintiff's  premises,  was  that  the  wind  was 
blowing  in  the  direction  in  which  plaintiff's 
premises  lay  from  the  point  where  the  fire 
started,  that  there  was  a  burned  tract  between 
the  starting  point  and  plaintiff's  premises,  that 
the  premises  were  burned  on  the  day  of  the  fire 
set  by  the  locomotive,  and  that  there  was  no 
other  such  fire  on  that  day,  it  warranted  a  find- 
ing in  the  affirmative. — Yankton  Fire  Ins.  Co. 
v.  Fremont,  E.  &  M.  V.  R.  Co.  (S.  D.)  64  N. 
W.  514. 

[e]  (Wis.;    1896.) 

In  an  action  against  a  railway  company 
for  negligently  setting  fire  to  the  grass  on  its 
right  of  way,  whereby  plaintiff  was  damaged, 
where  the  fire  could  not  be  traced  to  any  par- 
ticular passing  engine,  it  was  competent  to 
show  defendant's  negligence  by  circumstantial 
evidence. — Donovan  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.)  67  N.  W.  721. 
93  Wis.  373. 

If)     (Wis.;    1S9G.) 

Where  those  in  charge  of  plaintiff's 
premises,  supposing  that  they  had  extinguished 
the  fire  set  by  defendant's  engine,  went  away, 
leaving  a  boy  in  charge,  and  the  fire  afterwards 
started  up  again,  and  caused  the  damage  com- 
plained of,  a  refusal  to  direct  a  verdict  for  de- 
fendant was  not  error,  there  being  evidence 
that  there  was  no  probable  danger  to  be  appre- 
hended at  the  time  plaintiff's  servants  left  the 
premises. — Austin  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wis.)  67  X  W.  1129. 
93  Wis.  496. 

[g]     (Wis.!    1896.) 

That  a  fire,  first  discovered  in  the  lower 
floor  of  a  warehouse,  was  started  by  sparks 
from  defendant's  engine,  is  not  sufficiently 
shown  by  evidence'  that  sparks  as  large  as  a 
thumb  nail,  and  in  an  unusual  quantity,  were 
emitted  by  the  engine,  and  carried  by  a  breeze 
towards  an  open  upper-story  window  in  the 
elevator  shaft  of  the  warehouse,  25  feet  from 
the  engine;  that  some  of  the  sparks  struck  the 
building  and  disappeared,  others  passing  over  it; 
and  thnt  the  warehouse,  a  frame  building,  was 
exceedingly  dry, — where  the  evidence  showed 
also  that  the  elevator  shaft  had  been  cleaned  of 
rubbish  the  day  before,  that  the  fire  did  not 
break  out  until  an  hour  and  a  half  after  the 
sparks  were  emitted,  and  that  the  day  was  ex- 
tremely hot,  so  that  the  draft  in  the  elevator 
shaft  would  have  been  probably  upward.  Wins- 
low  and  Finney.  J.L,  dissenting.— Finkelston  v. 
Chicago.  M.  &  St.  P.  Ry.  Co.  (Wis.)  68  N.  W. 
1005. 

§  78.  Damages. 

Ta]     (Mich.;   1894.) 

Where,  in  an  action  against  a  railroad 
company  for  damage  to  timber  land  by  fire,  it 

is  that  the  only  real  damage  was  due  to 
the  increased  cost  of  cutting  the  timber,  the 
value  of  the  stumpage  cannot  be  considered,  in 

sing  damages.— Gordon  v.  Grand  Rapids  & 
I.  R.  Co.  (Mich. I  61  N.  W.  54?> 

103  Mich.  379. 


£li]      (Mich.;    1894.) 

In  an  action  against  a  railroad  company 
for  damage  to  timber  hand  by  fire,  it  is  proper 
to  consider  the  increased  cost  of  cutting  the 
timber,  as  of  the  time  suit  was  brought,  owing 
to  the  blowing  down  of  trees  whose  roots  were 
burned,  though  the  action  was  not  brought  till 
two  years  after  the  fire. — Gordon  v.  Grand  Rap- 
ids &  I.  R.  Co.  (Mich.)  61  N.  W.  549. 
103  Mich.  379. 

[C]      (Minn.;    IS!).".) 

In  an  action  against  a  railroad  to  recover 
for  growing  grass  destroyed  through  fire  caused 
by  sparks,  the  measure  of  damages  is  the  dif- 
ference in  the  market  value  of  the  land  immedi- 
ately before  the  fire,  and  its  value  immediatelv 
after.— Ward  v.  Chicago.  M.  &  St.  P.  Ry.  Cci. 
(Minn.)  6.°,  N.  W.  1104. 
61  Minn.  449. 
Id]     (Minn.;    1895.) 

In  an  action  against  a  railroad  to  recover 
for  growing  grass  destroyed  through  fire  caused 
by  sparks,  evidence  that  another  crop  of  a  cer- 
tain value  might  be  grown  on  the  land  during 
the  same  growing  period,  of  the  average  yield 
and  market  price  of  like  crops,  the  ordinary  ex- 
pense of  harvesting  and  marketing  the  same, 
and  of  the  condition  of  the  particular  crop  be- 
fore the  fire,  is  admissible  on  the  question  of 
damages. — Ward  v.  Chicago,  M.  &  St.  P  Rv 
Co.,  63  N.  W.  1104,  61  Minn.  449. 

[e]  (Minn.;    1895. > 

In  an  action  against  a  railroad  for  dam- 
ages to  growing  grass  destroyed  by  fire  caused 
by  sparks,  evidence  of  matters  occurring  subse- 
quent to  the  fire  is  not  admissible  on  the 
tior  of  damages.— Ward  v.  Chicago.  M.  <Sr  St 
P.  Ry.  Co.,  63  N.  W.  1104,  61  Minn.  449. 

[f]  (Nei>.;  1896.) 

In  ascertaining  the  damages,  in  an  action 
for  negligently  setting  out  fire  destroying  trees 
on  the  land  of  plaintiff,  the  inquiry  should  not 
be  alone  as  to  the  value  of  the  trees  before  their 
injury,  but  should  be  as  to  the  difference  in 
value  before  and  nfter  the  fire.— Kansas  City 
&  O.  R.  Co.  v.  Rogers  (Neb.)  67  N.  W.  602. 
48  Neb.  653. 
ISl     (Neb.;    1896.) 

In  an  action  for  negligently  setting  out 
fire  destroying  trees  on  the  land  of  plaintiff, 
the  mensure  of  damages  is  the  damage  to  the 
trees,  so  that  plaintiff,  in  estimating  the  value 
of  the  trees,  could  take  into  consideration  what 
they  were  worth  to  him  as  ornamental  trees, 
and  as  adding  to  the  value  of  his  land.— Kan- 
sas City  &  O.  R.  Co.  v.  Rogers  (Neb.)  67  N.  W. 

48  Neb.  653. 
[li]     (Wis.;    ]S9G.) 

In  estimating  the  damage  caused  by  the 
fire  it  was  not  error  to  allow  the  admission  of 
testimony  tending  to  show  what  the  land 
burned  over  had  previously  produced.— Dono- 
van v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  67  N. 

93  Wis.  373. 
ti]     (Wis.;    1896.) 

A  railroad  company,  which  negligently 
sets  fire  to  premises,  is  not  liable  for  damages 
which  the  exercise  of  ordinary  care  bv  the  own- 
er   of   the    property    might    have    prevented  — 

CTN'V'  U29ag°'  M'  &  St  R  Ry-  C°-  (Wi3') 
'93  Wis"  496. 

§  79.   Question  for  jury. 

[a]     (Iowa;    1897.) 

Under  the  rule  that  proof  of  damage  by 
fire  set  by  an  engine  on  a  railroad  is  prima  facie 
evidence  of  negligence  of  the  company,  where 
such  proof  is  made,  and  evidence  is  introduced 
to  show  that  there  waB  no  fault  in  the  engine  or 
its  management,  a  conflict  of  evidence  arises  on 
the  issue  of  negligence,  which  is  to  be  deter- 
mined by  the  jury.— Hemmi  v.  Chicago  G.  W. 
Ry.  Co.  (Iowa)  7m  N.  W.  746. 
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iii]   rnrii.i  1805.) 

Tl estions  of  the  amount   ana1 

.  i  .effect  of  e\  idence    n 

rebuttal  of  the  infei  ei  From  the  fncl 

Hi. ii   ih"  fire  was  set  by  defendant's  locoi 

are  qu     tioi     of  lav  i         tndi 

inie  River  Sash   &   Door  Co.   v. 

Milwaukee  &  N.  K.  Co.,  65  N.  W.  176,  91  Wis. 
117. 


80. 


Instructions. 


In  I      I  VHoli.i     IS'IC   I 

\   declaration  alleged   that  defendant  was 
neglig  ombustible  material  to 

accumulate  on  its  right  of  way,  in  causing  a  fire 
to  be  started   thereon,   ami   in   permitting  it   to 

■         iff's  land.    The  jurj  b 
cial    instruction    whether   they    were    obliged    to 
find  the  origin  of  the  fire,  and  were  instructed 
i  bal  i  hi  s  were  not,  "if  thi    i  was  due  to 

the  negligence  of  the  company."  Held,  that  the 
instruction  was  erroneous,  as  making  defend- 
ant liable  irrespective  of  the  origin  of  the  fire. 

Osborne  v.  Chicago  &  W.  M.  Ry.  Co.  (Mich.) 
69  N.  W.  86. 

[li]     (Minn.;    1806.) 

Iii  an  action  brought  to  recover  damages 
caused  by  a  fire  alleged  to  have  resulted  from 
the  careless  and  negligent  management  and 
operation    of   one   of   defendant's    locomotives, 

there  being  no  direct  evidence  as  to  ll rigin 

of  the  tire,  the  court  charged  the  jury  that  if, 
from  the  evidence,  they  found  that  tin-  fire 
started  near  defendant's  right  of  way  Boon  alt- 
er a  certain  train  passed,  and  that  there  was 
no  other  fire  in  the  vicinity  except  that  in  the 
locomotive,  and  no  other  apparent  cause  for 
the  breaking  out  of  the  fire,  they  would  have 
the  right  to  infer  and  find  that  it  was  set  by 
the  locomotive,  but  that  they  "would  not  be 
bound  to  so  infer  or  find  if  there  is  reasonable 
ground  to  believe  that  it  may  have  been  started 
in  some  other  way."  Held  misleading  and  .prej- 
udicially  <  ,ro;ieous. — Flanaghan  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Minn.)  07  N.  W.  794. 

[o]     (Web.;   iSJMi.) 

In  an  action  for  negligently  setting  out 
fire  destroying  trees  on  the  land  of  plaintiff, 
the  court,  after  reading  Crim.  Code,  §  02.  mak- 
ing it  a  misdemeanor  to  set  fire  to  woods  and 
prairies,  charged  that  every  one  had  a  right  to 
presume  that  no  one  would  be  guilty  of  a  mis- 
demeanor, and  was  therefore  under  no  obliga- 
tion to  anticipate  negligence  in  setting  out 
tires  and  to  guard  against  it.  and  that  if  de- 
fendant negligently  or  carelessly  set  fire  to  ma- 
terial on  its  right  of  way,  which  spread,  and 
destroyed  plaintiff's  property,  it  would  be  liable 
for  the  damage.  Held  error,  since  said  section 
applies  only  to  firjs  set  out  on  the  lands  of  an- 
other, and  not  on  one's  own  land. —Kansas  City 
&  O.  R.  Co.  v.  Rogers  (Neb.)  67  N.  W.  602.  ' 
48  Neb.  653. 


VII.    CRIMES    AGAINST    RAILROADS. 

§   81.    Displacing  tracks. 
(Nell.;     I.SH7.I 

Crim.  Code,  §  93,  making  the  willful  dis- 
placement of  a  railway  track  a  felony,  violates 
no  constitutional  provision. — Davis  "v.  State 
(Neb.)   70  N.  W.   084. 


RAPE. 

I.  WHAT  CONSTITUTES,  5  1. 
II.  INDICTMENT  AND  INFORMATION,  §§ 
2,  3. 

III.  EVIDENCE,  §§  4-11. 

IV.  INSTRUCTIONS,  §§  12-16. 

See,  also,  "Indecent  Assault." 
Right  to  bail,  see  "Bail,"  §  1. 


I.    WHAT   CONSTITUTES. 

;  ee  post,  |  15. 

§    1.    Female   under  age  of  consent, 
[a]     (Neb.  i    1894.) 

In  a   pro  ■  gaga  all    with  in- 

tent  to  i  bild  under  the  age  of  consent 

ii  !r,  i  'ode,  8   12),  the  fad  that  the  intent! 

lanl  was  to  have  Bezual  intercourse  with 
sent,   and  not  otherwise,   is  immaterial. 
Head  r.  State,  61  N.  W.  194,  13  Neb,  3 

I  I,  I     I Nel>. I    1805.) 

It  is  not  necessary,  in  a  prosecution  for 
assault  on  a   girl  under  thi  I    with 

intent  tl  rape,  to  prove  that  defendant  in 
ed  to  use  force,  if  necessary,  to  overcome  tbe 
child's  resistance.    Wood  v.  State  (Neb.)  01  N 
W.  355,  40  Neb.  58. 
[c]     (Neb.;    1805.) 

It    was    error,    on    a    prosecution    under 
Crim.  Code,  §  12,  for  carnal  abuse  ol   a    Et 
child,   to  charge  that  such  abuse  did   not   < 
sarily    mean    abuse    bj    sexual    interi 
tempted   or    a  com]      bed     chambers    v.    State 
04  X.   W.   1078,    bi   Neb     117. 

[<1]      (Nob.:     18O0.) 

Laws  18S7,  c.  105.  is  a  valid  amendment 
of  Cr.  Code.  §  12,  fixing  the  age  of  consent  in  a 
fe  ale. although  the  repealing  clause  in  the  p  4, 
lished  act  purports  to  repeal  section  11,  instead 
of  section  12.  as  theretofore  existing:  the  en- 
rolled act  disclosing  that  the  legislature  in  fact 
repealed  said  original  section  12.— Bruce  v.  State 
i. Neb. i  07  N.  W.  454. 
48  Neb.  570. 


II.    INDICTMENT  AND  INFORMATION. 

Conviction  of  assault  under  indictment  for  rape, 
see  "Indictment  and  Information,"  §  27. 

Election  of  counts,  see  "Indictment  and  Infor- 
mation," §  28. 

Joinder  of  count  for  fornication,  see  "Indict- 
ment and  Information,"  §  28. 

for  incest,  see  "Indictment  and  Informa- 
tion," §  28. 

§   2.    Identity  of  counts. 

(Iowa:   1S»5.) 

Where,  in  an  indictment  for  rape,  the 
first  count  is  in  the  ordinary  form  of  one  for 
rape  ct  a  female  over  13  years  of  age.  except 
that  prosecutrix  is  described  as  a  "female  child." 
and  the  second  count  is  for  carnally  knowing 
a  female  child  tinder  the  age  of  13  years,  the 
same  female  being  named  in  each  count,  the 
counts  do  not  each  charge  the  same  offense, 
so  as  to  render  a  dismissal  of  the  first  an  ac- 
quittal of  the  second.— State  v.  Gaston  (Iowa) 
65  N.  W.  415. 

§   3.    Assault  with  intent  to  commit. 

(Iowa;    1805.) 

An  indictment  charging  an  assault  with 
intent  to  rape  need  not  allege  that  the  assault 
was  made  feloniously.  —  State  v.  Hutchison 
(lew  a)   04  N.  W.  610. 


III.    EVIDENCE. 

Admitting  evidence  of  rape  on  trial  for  incest, 
see  "Incest,"  §  3. 

§  4.    Admissibility, 
[a]      (Iowa;    1S93.) 

Where  there  is  testimony  that  the  child 
made  complaint  and  expressions  of  pain  after 
the  commission  of  the  offense,  testimony  as  to 
what  part  of  her  person  she  indicated  was  pain- 
ful is  admissible. — State  v.  Hutchison  (Iowa) 
04  X.  W.  010. 
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(§  U)     1630 


[M     (Iowa;    1800.) 

On  a  prosecution  for  rape  of  a  person  under 
the  aire  of  consent,  il  net  being  claimed  that 
the  offense  was  against  her  will,  the  state  may 
show  that  she  went  with  defendant  to  different 
places  some  time  after  commission  of  the  al- 
ii ed  offense.— State  v.  Forsythe  (Iowa)  68  N. 
AW  446. 
[o]     (Micji.;   iwi.'.i 

.Where  the  prosecutrix  was  under  the  age 
of  consent  when  the  rape  was  committed,  evi- 
dence that  the  defendant  had  had  previous  con- 
ned inn  with  her  was  incompetent. — People  v. 
Harris  i.Mich.l  (jl  N.  W.  S71. 
108  Mich.  473. 
[rt]     I  Mich.:    J  *>>.-.) 

What  became  of  the  child  born  to  the 
prosecutrix  in  a  rape  case  as  the  result  of  the  of- 
fense is  immaterial  on  the  trial  of  the  alleged 
offender.— People  v.  Duuean  (Mich.)  62  N.  YV. 
556. 

104  Mich.  460. 
te]     (Mich.:   1895.) 

In  a  prosecution  for  rape  of  a  child  13 
years  old  prosecutrix  testified  that  she  never  had 
intercourse  before  the  alleged  offense,  that  it  did 
not  hurt  her,  that  no  blood  followed,  ami  that 
she  was  not  sore  the  next  day.  Held,  that  it  was 
error  to  refuse  to  allow  respondent  to  show  that 
the  natural  result  of  intercourse  with  one  of 
prosecutrix's  age  would  be  pain,  followed  by 
blood  and  soreness. — People  v.  Duncan  (Mich.) 
62  N.  W.  556. 

104  Mich.  460. 

[f]  (Midi.;    1885.) 

On  trial  of  a  father  for  the  rape  of  his 
daughter,  evidence  that  defendant  was  abusive 
to  his  wife  and  other  children  is  admissible  to 
show  that  prosecutrix  yielded  under  fear  of  her 
father.— People  v.  Burwell  (Mich.)  63  N.  W. 
986. 

[g]  (Nell.:    1805.) 
"    physical    and    mental    condition    of 


The 


Ihe    physical    and    mental    condition    of 
the  prosecutrix  may  be  considered  by  the  jury 
on    the    question    of    resistance. — Thompson    v. 
State  (Neb.)  62  N.  W.  1060. 
44  Neb.  366. 

§   5.    Character  of  female. 
(Iowu:    1805.) 

Testimony  that  the  prosecutrix  in  a  trial 
for  rape  bore  a  good  reputation  for  chastity 
should  not  be  stricken  out  because  the  witness 
stated  on  cross-examination  that  he  never 
heard  anything  about  it  until  after  the  rape. — 
State  v.  Case  (Iowa)  65  N.  W.  149. 

§   6.    Acts,   declarations,    and    complaints 
of  prosecutrix, 
[a]     (Iowa;    1894.) 

Evidence  that  prosecutrix  made  com- 
plaint soon  after  the  injury  is  admissible  to  eor- 
roborate  her  testimony. — State  v.  Cook  (Iowa) 
61  N.  W.  1S5. 

92  Iowa,  4S3. 
lb]     (Iowa.;    1894.) 

Testimony  by  the  father  of  prosecutrix 
that  she  had  told  him  that  defendant  had  had 
intercourse  with  her  without  her  consent  is 
not  within  the  rule  excluding  evidence  of  the 
particulars  of  a  complaint  made  shortly  after 
the  commission  of  the  offense. — State  v.  Cook 
(Iowa)  61  N.  W.  185. 
92  Iowa,  483. 
[c]     (Iowa:    1895.) 

Complaints  and  expressions  of  pain  made 
by  the  child  soon  after  the  offense  was  commit- 
ted tire  admissible. — State  v.  Hutchison  (Iowa) 
64  N.  W.  610. 

[u]     (Iowa:    isor.. i 

On  trial  for  carnal  abuse  of  a  child  un- 
der 13  years  of  age,  where  the  defense  claimed 
that  prosecutrix,  on  direct  examination,  had 
sir  ply  rehearsed  a  story  which  her  mother  had 
told  her  to  repeat,  testimony  of  prosecutrix  on 
redirect  examination,  and  in  response  to  a  ques- 


tion as  to  how  her  mother  knew  that  defendant 
had  put  his  hands  on  her  person,  that  she  had 
told  her  mother  about  it,  was  admissible. — State- 
v.  Hutchison   (Iowa)   64  N.    W.  610. 

[e]  (Mich.;    1895.) 

On  a  prosecution  for  rape  of  a  child  13 
years  of  age  it  was  error  to  permit  the  people 
to  show  a  conversation  between  prosecutrix  and  a 
friend  regarding  the  offense,  five  mouths  after 
its  commission,  when  her  only  reason  for  not 
complaining  before  was  that  respondent  told  her 
that  if  she  told  it  would  be  worse  for  her,  and 
(hit  she  was  afraid  of  him. — People  v.  Duncan 
(Mich.)  62  N.  W.  556. 
104  Mich.  460. 

[f]  (Neb.;    1895.) 

Where  the  state,  m  a  prosecution  for  rape, 
asked  prosecutrix  whether  she  complained  of  the 
injury,  defendant  could  cross-examine  her  as 
to  the  particular  facts  which  she  stated  in  her 
complaint.— Wood  v.  State  (Neb.)  64  N.  W.  355. 
46  Neb.  58. 

[B]      (Neb.:    1S95.) 

The  declarations  of  the  female  charged 
to  have  been  assaulted,  complaining  of  the  al- 
leged assault,  are  not  admissible  when  she  does 
not,  testify  as  a  witness,  though  her  failure  to 
testify  is  due  to  the  fact  that  she  is  an  im- 
becile.—State  v.  Meyers,  64  N.  W.  097,  46  Neb. 
152. 

[h]     (Wis.;    1S95.) 

It  was  not  reversible  error,  on  trial  un- 
der an  indictment  charging  both  rape  and  forni- 
cation with  a  female  14  years  of  age,  to  admit 
testimony  to  the  effect  that  prosecutrix  made 
complaint  for  the  first  time  17  days  after  tie 
crime  is  charged  to  have  been  committed,  and 
then  to  her  cousin,  it  appearing  that  her  mother 
was  absent  from  home  during  all  that  time; 
defendant  having  been  fount!  guilty  of  fornica- 
tion only.— Jackson  v.  State  (Wis.)  64  N.  W. 
838,  91  Wis.  253. 


§  7. 


As  to  identity  of  defendant. 


(Iowa:    1895.) 

On  trial  for  carnal  abuse  of  a  child   un 
der   L3   years  of  age.   statements   by  the  child 
as  to  the  identity  of  her  assailant  are  admissi- 
ble-State v.  Hutchison  (Iowa)  64  N.  W.  610. 

§   8.    Explaining  failure  to  complain. 
(Mich.:   1895.) 

The  complaining  witness  may  state  why 
she  did  not  make  complaint  to  her  mother  imme- 
diately after  the  commission  of  the  crime. — Peo- 
ple v.  Ezzo  (Mich.)  62  N.  W.  407. 
104  Mich.  341. 

§  9.    Sufficiency. 

[a]     (Iowa:    1890.) 

On  triai  for  rape  the  fact  of  intercourse- 
was  proved.  .Hid  the  prosecutrix  testified  posi- 
tively thai  defendant  forced  her  into  the  bed. 
and.  by  threats  and  brandishing  a  knife,  ac- 
complished his  designs  by  force  and  terror 
which  she  was  utterly  unable  to  resist.  Other 
evidence  tended  to  corroborate  the  prosecutrix. 

//(/</.  tlnit  the  evidence  was  sufficient  to  supi 

a  verdict  of  guilty.— State  v.  Harlan  (Iowa)  67 
N.  W.  381. 

[I>1     (Minn.;    1896.) 

On  an  issue  whether  defendant  used  force 
in  obtaining  intercourse  with  prosecutrix;  his 
testimony  was  in  direct  conflict  with  hers.  Two 
weeks  before  the  alleged  rape,  however,  he  had 
had  connection  with  her  by  consent,  and  they 
continued  friendly  afterwards.  She  complained 
immediately  after  the  alleged  rape,  but  her  tes- 
timony that  she  was  crying  when  complaining 
was  denied,  and  there  was  evidence  that,  on  the 
preliminary  examination,  she  said  she  made  no 
resistance  after  defendant  had  go1  upon  her,  and 
there  were  no  indications  of  violence  upon  her 
person  or  clothing.  After  the  alleged  offense  she 
helped    defendant  in    his   work,    conversing    with 
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,  the  while.    Held,  that  a  conYiotion  was  not 
i,  ,,i.    Btate  v.  [ago  (Minn.)  68  N.  W    9  9 


§    10.   Assault    with    intent    to    com- 
mit. 
[a]     dona  i    1894.) 

Evidence  that  defendant  went  to   | 
cutrix's  aou  i   on  legitimate  business,  and 
I  here  made  indecent  proposals  to  her;   tha  I   up 
on  her  rejection  of  them  he  said,  if  she  was 
not    "that    kind,"  to    "let    the    matter    drop   . 
he  started  to  run  away,  and  he  "looked 
.us,"   and   "lunged"   for  her,   which   he  de- 
nied;    and  that  he  followed,  and  tried  to  dis- 
■  her  from  telling  her  husband,— is  Insuffi- 
cient to  sustain  a  conviction  of  assault  with  in- 
tent to  rape.— State  v.  Biggs  (Iowa)  CI  N.  W. 
a . 

93  Iowa,  125. 

[bj     (Iowa;    1895.) 

(in  trial  lor  assault  with  intent  to  rape, 
prosecutrix  testified  that,  while  she  ami  di  6  ad 
mi  were  in  hei  sitting  room,  he  suddenly  decla  red 
he  would  have  intercourse  with  her,  and  that, 
When  she  ran  into  the  kitchen  to  reach  a  door 
in  the  back,  towards  where  her  husband  was 
working,  defendant  caught  her  arm,  and 
threatened  het,  and  forced  her  to  go  through 
another  dooi  to  a  room  upstairs,  where  lie  at- 
tempted to  have  intercourse  with  her.  In  the 
sitting  room  there  was  a  door  opening  on  the 
public  read,  and  though  neighbors  lived  within 
50  rods,  prosecutrix  jnade  no  outcry.  Her  cloth- 
ing was  not  tern,  hut  there  were  marks  on  her 
arms  which  she  testified  were  made  by  defend- 
ant. Defendant  denied  using  any  violence 
towards  h,  •.  and.  though  he  (lid  not  deny  that 
he  attempted  to  have  intercourse  with  her,  lie 
said  she  made  no  objection  to  anything  he  did. 

Field,  tha.  a  ( victiou  would  not  be  disturbed. 

—State  v.  Delong  (Iowa)  G5  N.  W.  402. 

[cj     (Iowa:    t89S.> 

If  defendant  acted  towards  prosecutrix, 
before  going  upstairs,  as  she  testified  he  did, 
the  crime  '.mis  then  complete,  though  she  con- 
sented to  what  transpired  afterwards. — State  v. 
Delong  (Iowa)  65  N.  W.  402. 

[d]     {Iowa;   1896.) 

On  trial  foi  assault  with  intent  to  rape, 
prosecutrix  testified  that  defendant  seized  her 
in  the  hog  house,  and  tore  her  clothes:  that  his 
trousers  were  unbuttoned;  and  that  she  made 
a  strong  resistance.  There  was  also  evidence  of 
complaints  to  her  husband  and  others.  Held  to 
sustain  a  verdict  of  guilty.— State  ▼.  Rudd 
(Iowa)  66  N.  W.  748. 
[el     (lovra:   1S97.) 

Evidence  that  defendant,  under  pretense  of 
showing  to  an  hotel  a  girl  who  arrived  on  a 
night  train,  led  her  some  distance  beyond,  and 
then,  seizing  her  and  tearing  open  her  coat,  de- 
clared he  would  have  intercourse;  that  when 
she  screamed  he  told  her.  with  a  curse,  to  shut 
her  mouth;  and  that  she  finally  broke  away 
and  reached  the  station  in  a  half-fainting  con- 
dition,— justifies  a  conviction  lor  assault  with 
intent  to  commit  a  rape.— State  v.  Urie  (Iowa) 
70  N.  W.  603. 

[f]     (Nell.;    1S94.) 

Evidence  that  defendant  attempted  to 
decoy  complainant,  a  child  nine  years  of  age, 
into  a  barn  at  midnight,  and,  finding  the  barn 
locked,  carried  her  into  a  privy,  and  locked  the 
door,  in  the  meantime  placing  his  hand  over  her 
mouth  to  prevent  an  outcry,  sustains  a  ver- 
dict of  assault  with  intent  to  rape. — Head  v. 
State,  61  N.  W.  494.  43  Neb.  30. 

§11.   Corroboration   of   prosecutrix. 

[a]     (Iowa:    1S94.) 

A  conviction  for  assault  with  intent  to 
commit  rape  may  be  had  on  the  uncorroborated 
testimony  of  the  prosecuting  witness.  State  v. 
Grossheim  (1S90)  44  N.  W.  541,  79  Iowa,  77,  fol- 
lowed—State v.  Cook,  61  N.  W.  185,  92  Iowa, 
4S3. 


1 1, 1     (Iowa;    1800.) 

defendant    of    intercourse 
with   prosecutrix   during   the  fall   preceding   the 
he  bei  ame  I  old,  though  not  fixing 

the  <■>  b  re   sufficient   ci 

oration  to  sustain  a  conviction  of  rape.— State 
..  i  orsythe  (Iowa)  88  N.  W.  440. 


IV.   INSTRUCTIONS. 

§   12.    In  general. 

[a]     (lovra:    ts'i'M 

An  i!  that  where  there  Is  carnal 

knowledge,  and  no  consent  is  directly  or  infer- 
entially  shown,  there  is,  in  the  act  itself,  all  the 

ci     .  .      ary  1     i  thi     rime  of  i 

is  not  approved,  as  its  tendency  was  to  placi 
burden  Of  showing  consent  upon  defendant.— 
State  v.  Philpot  (Iowa)  66  N.  W.  730. 

lb]     (lovra:    1890.) 

A  charge   that,  if  the  jury  find  that  the 
prosecutrix  did  not  consent  to  the  act  .. 
course,  directlj    or  by   inference,  they   will  he 
justified   in  finding  that  it  was   i  while 

not  to  be  approved,  may  not  constitute  preju- 
dicial error  when  considered  witl.  the  Other 
charges.— State  v.  Beahout  (Iowa)  69  N.  W. 
429. 

[c]     (Mich.;    ink.-,.) 

On  a  prosecution  for  rape,  the  failure  to 
refer  in  the  charge  to  a  quarrel  betwi 
cutrix  and  defendant,  which  occurred  after  the 
commission  of  the  offense,  and  before  the  mak- 
ing of  the  complaint,  is  not  ground  for  reversal, 
in  the  absence  of  a  request  by  defendant,  when 
the  court  charged  the  jury  to  carefully  v. 
prosecutrix's  testimony,  her  appearance  and 
manner  of  testifying,  and  all  other  things  bear- 
ing upon  her  testimony  and  credibility,  and  to 
consider  the  evidence  of  defendant,  and  all  the 
evidence. — People  v.  Harris  (Mich.)  61  N.  W. 
871. 

103  Mich.  473. 

§'   13.    Definition  of  rape. 

[a]  (Iowa;    1S!)7.) 

It  is  proper  to  define  rape,  In  a  prosecution 
for  an  assault  with  intent  to  commit  that  crime. 
-Siate  v.  Urie  (Iowa)  70  N.  W.  603. 

[b]  (Iowa;    1S97.) 

An  instruction  that  rape  is  a  carnal  knowl- 
edge of  a  female,  forcibly  and  against  her 
will,  "and  where  threats  of  personal  violence 
are  made  to  overcome  her  will,  and  she  believes 
that  her  person  is  in  danger  from  said  threats, 
and  [he]  has  sexual  connection  with  her,  the 
law  considers  such  carnal  knowledge  as  having 
been  forcibly  had,"  etc.,  is  not  ambiguous  or 
misleading.— State  v.  Urie  (Iowa)  70  N.  W.  603. 

§   14.   Assault  with  intent  to  rape. 

(Mich.;    1S96.) 

In  a  case  of  assault  with  intent  to  rape, 
in  which  the  only  evidence  was  that  of  prosecu 
trix,  it  was  not  error  to  charge  that,  if  the  jury 
believed  her  evidence,  defendant  was  guilty  of 
assault  and  battery  at  all  events;  and  that,  if 
they  believed  hei  evidence,  he  was  certainly 
gniity  of  assault  and  battery,  "and  really  the 
only  question  for  you  to  debate  and  i 
this  case  is  whether  or  not  he  is  guilty  of  the 
mere  serious  offense,"— especially  where  defend- 
ant's attorney  stated  to  the  jury  that  he  was 
probably  guilty  of  assault  or  assault  and  bat- 
tery.—People  v.  Ricketts  (Mich.)  60  N.  W.  4S3. 


15. 
[a] 


As  to  lesser  offense. 


(Iowa;    1S90.) 

Where  prosecutrix  testified  that  defend- 
ant took  hold  of  her  violently,  and  held  her, 
despite  her  resistance,  so  as  to  inflict  injury  on 
her  person,  it  was  not  error  to  charge  that  if 
the  jury  failed  to  find  that  defendant  assaulted 
prosecutrix  with  intent  to  rape,  but  found  that 
he   had   taken   hold  of  her  as  she   alleged,   they 
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should    find    him    guilty   of    assault.— State    T. 
Rudd  (Iowa)  66  N.  W.  748. 
[bl     down;    1896.) 

Where  the  only  question  contested  fs  as 
to  the  consent  of  the  prosecutrix  to  the  act  of 
intercourse,  it  is  unnecessary  to  instruct  the 
jury  that  the  crime  charged  includes  the  offense 
of  assault  and  battery.— State  v.  Beabout 
(Iowa)  69  N.  W.  429. 

[c]      [Mich.;    189.-..) 

Where  defendant,  charged  with  rape,  re- 
quested an  instruction  that,  "to  constitute  the 
offense  here  charged,  actual  penetration  must 
be  shown,"  he  cannot  complain  that  the  theory 
of  a  possible  conviction  of  a  lesser  offense  was 
not  submitted  to  the  jury. — People  v.  Harris 
(Mich.)  61  N.  W.  871. 
103  Mich.  473. 

§   16.    Corroboration  of  prosecutrix. 
[Iowa;    189.-..) 

Under  Code.  5  4560.  requiring,  to  convict 
one  of  rape,  that  the  testimony  of  the  person  in- 
jured must  be  "corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense,"  complaint  cannot  be 
made  of  an  instruction  that  the  corroborating 
evidence  must  be  evidence  tending  to  strengthen 
and  corroborate  the  injured  person. — State  v. 
French  (Iowa)  65  N.  W.  156. 


RATIFICATION. 

See  "Estoppel." 

unty  of  void  contract,  see  "Counties,"  § 
42. 

By  state  of  unauthorized  contract,  see  "States 
and  State  Officers,"  §  14. 

Of  alteration,  see  "Alteration  of  Instruments," 
5  5. 

Of  contract  by  infant,  see  "Infancy,"  §  2. 

made    before    organization,   see   "Corpora- 
tions,"  §  28. 

■ made    bv    corporate    officer,   see  "Corpora- 
tions," 5  36. 

made  in  behalf  of  city,  see  "Municipal  Cor- 
porations." §  65. 

Of  emnloyment  of  counsel  for  city,  see  "Munic- 
ipal Corporations,"  §  40. 

Of  unauthorized   net   of  agent,   see   "Principal 
and  Agent,"  §  15. 

of  partner,  see  "Partnership,"  §  15. 

Validating    acts,    retrospective    legislation,    see 
"Constitutional  Law,"  §  27. 


REAL  ACTION. 

See  "Ejectment";  "Forcible  Entry  and  Detain- 
er": "Quieting  Title — Removal  of  Cloud"; 
"Waste." 

Statutory  new  trial  as  of  right,  see  "New  Tri- 
al," §  37. 

REAL  ESTATE. 

See  "Boundaries";  "Deed";  "Easements":  "Me- 
chanics' Liens";  "Mines  and  Mining";  "Mort- 
gage's";  "Public  Lands." 

Devolution  of  real  property,  see  "Descent  and 
Distribution,"  §  5. 


REASONABLE  DOUBT. 

Instructions  on,   see   "Criminal   Law,"   §§   161, 
162. 

RECALLING  WITNESS. 

See  "Witness."  §  41. 
4  N.W.DIG— 52 


RECEIPTORS. 

Liability  of  sheriff  for  negligence  of,  see  "Sher- 
iffs and  Constables,"  §  6. 


RECEIPTS. 

See  "Release  and  Discharge." 

As  evidence  of  payment,  see  "Payment,"  5  6. 

Warehouse  receipts,   see   "Warehousemen,"   §   2. 


RECEIVERS. 

I.  APPOINTMENT  AND  DISCHARGE,  §§ 

1-11. 
II.  EFFECT    OF    APPOINTMENT— PROP- 
ERTY RIGHTS.  §§  12-15. 

III.  MANAGEMENT  OF  PROPERTY— POW- 

ERS  AXD   LIABILITIES  OF  RE- 
CEIVER. S§  16-2H. 

IV.  ACCOUNTING    AND    COMPENSATION 

—EXPENSES      OF      RECEIVER- 
SHIP, §§  21-24. 
V.  ACTIONS,  §§  25-28. 

Appealable  orders  relating  to,  see  "Appeal."  §§ 
25,  26. 

Discretion  of  court  in  matters  relating  to,  see 
"Appeal,"  §  208. 

For  railroads,  liability  for  negligence,  see  "Rail- 
road Companies."  §  20. 

Garnishing  assets,  see  "Garnishment."  S  5. 

Of  bank,  see  "Banks  and  Ranking,"  §S  31.  37. 

Of  corporations,  see  "Corporations,"  §S  88-97. 


I.    APPOINTMENT     AND     DISCHARGE. 

Appointing  order,  when  appealable,  see:  "Ap- 
peal," §  26. 

Discretion  of  court,  see  "Appeal,"  §  208. 

For  corporations,  see  "Corporations,"  §§  90,  91. 

In  action  by  creditors  of  assigned  estate,  see 
"Assignment  for  Benefit  of  Creditors."  §  33. 

In  mortgage  foreclosure,  see  "Mortgages, '  §  48. 

In  supplementary  proceedings,  see  "Execution," 
§  43. 

Supersedeas  on  appeal  from  order  appointing, 
see  "Appeal,"  §  271. 

§   1.    Jurisdiction  to  appoint. 

(Neb.;    1S95.) 

It  is  no  objection  to  the  appointment  of 
a  receiver  of  a  corporation,  in  an  action  by  a 
stockholder  for  an  accounting  in  its  behalf 
against  a  corporation  indebted  to  it,  that  the 
debtor  corporation  was  summoned  as  garnishee 
of  the  first-named  corporation  in  an  action 
against  it  by  attachment,  where  the  attachment 
proceeding  has  been  abandoned,  and  judgment 
entered  for  damage  only,  without  any  reference 
to  the  irarnishee.  —  Fitzgerald  v.  Fitzgerald  & 
Mallorv "Const.  Co.  (Neb.)  62  N.  W\  899. 
44  Neb.  463. 

I   2.    When  application  granted, 
[a]     (Iowa;    1893.) 

When,  in  an  action  by  a  landlord  to  en- 
force his  lien  for  rent,  other  persons  claim  an  in- 
terest in  the  property  attached,  which  consists 
of  live  stock,  farm  produce,  and  materials,  the 
appointment  of  a  receiver  to  take  charge  of  it  is 
proper— Smith  v.  Dayton  (Iowa)  62  N.  W.  650. 
[bl     lloTT.-i;    JN!>7.> 

Where  the  stock  of  a  corporation  is  owned 
by  two  persons,  and  the  corporation  owns  stock 
in  a  second  corporation,  and  one  of  the  holders 
of  the  stock  in  the  first  corporation  was  de- 
posed as  an  officer  in  the  second  corporation 
by  the  majority  vote  of  the  stockholders  there- 
in, a  disagreement  between  him  and  the  other 
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stockholder,  not  aa  to  t)V 

i,   i.hi    i ause  "I    the  i  B 

upon  the  al to 

no  ground  for  appointing  a 

stock   i  it  in  the  second  co 

Pi,   a  Wallace  Pub.  (  o.  (Iowa)    «J 
N.  W.  216. 
|.-l     flown  |    1807.1  . 

Where  ■■<  corporation  owns  Btock  in  a  see- 

I  corporation,  a  dj  ipute  a  -  to  the  mi 

of  su.'li  second  corporation  betwi  en   the 
two  sole   stockholders   of  the   first    corpo 
will    in. i    authorize    the    appointment    ol 
for  ili''  first  corporation  to  to 

sion    of    the     to  I.    in    ii"'    second   corpo a. 

Wallace  n.   Pierce-Wallace  Pub.  Co.  (Iowa)    (0 
X.  W.  216. 

|il  I      Oli.ll.:    IWIT.t 

Wheie  there  can  be  Immediate  advertise- 
nn'iil  an. I  sale  of  a  manufacturing  planl 
a  mortgage,  a  receiver  Bhould  nol  1"'  appointed 
ti.  sell  it.  and  pay  the  gage  debt.-  -Beards- 
lee  v  Citizens'  Commercial  iV  Savings  I. auk 
(Mich.)  70  X.  W.  1(127. 

[e]  (Minn.;    IS95.) 

A  receiver  will  not  be  appointed  where  il 
does  not  appear  tint  the  debtor  is  insolvent,  or 
has  concealed  or  disposed  of  Iris  property  with 
int. 'lit  to  defraud  creditors,  ami  it  does  nol  ap- 
pear but  that  there  is  sufficient  property  against 
which  the  petitioner  may  proceed  directly.— 
Adamson  v.  Meister  (Minn.)  63  X.  W.  (118. 
61  Minn.  166. 

[f]  (Minn.;    1895.1  . 

It  was  ground  for  the  appointment  of  a 
receiver  that  a  debtor,  after  permitting  a  de- 
fault judgmeal  to  be  entered  against  him.  dad 
nut  assign  before  the  judgment  became  a  pref- 
erence to  protect  his  other  creditors.— Critten- 
den v.'llill  (Minn.)  63  V  W.  1030. 
Gl   Minn.  462. 

[g]  <Xel>.;    1S93.> 

In  an  action  to  foreclose  mortgages, 
where  the  petition  prayed  for  the  appointment 
of  a  receiver  pending  the  action,  but  the  appli- 
cation was  not  heard  until  final  hearing,  it  is 
error  io  appoint  a  receiver  on  the  final  hear- 
ing before  appeal,  or  an  application  for  a  stay. 
— Chadron  Banking  Co.  v.  Mahoney  (Neb.)  61 
X.  W.  594,  43  Neb.  214. 

[Ii]     (N.  D.:   1S95.) 

To  entitle  a  judgment  creditor  to  an  or- 
der appointing  a  receiver  of  his  debtor's  proper- 
tv.  it  must  appear  that  the  creditor  has  in  good 
faith  exhausted  his  remedies  at  law— Minkler 
v.  United  States  Sheep  Co.  (N.  D.)  62  X.  W. 
594. 

4  N.  D.  507. 

§   3.    Affidavits  to  support  motion. 

(Minn.:    IS9<>.)  ... 

'the  court  below  after  giving  the  parties 
ample  opportunity  to  present  affidavits  on  a  mo- 
tion fur  tiie  anointment  of  a  receiver,  did  not 
abuse  its  discretion  in  refusing  to  hear  more  affi- 
davits, not  presented  at  the  proper  time.— Farm- 
ers' Xat.  Bank  v.  Backus  (Minn.)  66  N.  W.  5. 
64  Minn.  43. 

§  4.   Appointment     pending     application 
in  another  court. 

(Wis.!    IS06.) 

Where,  after  the  issuance  of  an  order  to 
show  cause  in  a  suit  why  a  receiver  should  not 
be  appointed,  and  forbidding  interference  with 
the  assets  of  the  debtor,  a  like  court  in  another 
count\  appointed  a  receiver  for  the  debtor,  the 
receiver  so  appointed  was  a  receiver  de  facto, 
whose  acts  and  contracts  are  to  I  .•  observed. 
and  who  is  entitled  to  compensation.— North- 
western Iron  Co.  v.  Lehigh  Coal  &  Iron  Co. 
(Wis.)  (it;  N.  W.  515. 
92  Wis.  1ST. 


§   5.    Appointment  after  appeal  taken. 

[u]     down i    is!>.-..> 

2903,   providing   that    the 

district  conn   mav  appoint  a  reei  pg  the 

oi  an  actio,,,  u  may  appoint  such  a  re 

ceiver  a  e  has  been  deci  led  and  appeal 

hell  v.  i;  ilon  I  (Iowa)  ■;;;  N.  W.  I 

I  l,  I     (Neb.:    1895.1  _„„ 

,.  providing 
that  "a  receiver  maj  !»■  appointed  by  the  supn 

rt  or  by  the  distric u  I  or  bj    the  judge  ol 

.  ithi  r."    :,  1 1  i    deeri  e    to    i 

i.  in  the  al  I  ecial 

reason  therefor,  a  i 

by  the  supreme  i rl  after  a  decree  ami  an  ap 

■   ii,,,  m  ..  Cain  (Neb.)  6-';  X.  W.  12.; 
I.,  Neb.   18. 

§  6.    Who  may  he  appointed. 

(Mleb.i    imi.-v.i  .    , 

The    i, lintment    of    a    large    judgment 

creditor  and  sti  i  !  boldi  r  receiver  "i  a  corporation 
whose    properrj     was    greatly    incumbered    will 
not  bo  disturbed,   when  the  circumstances  justi 
lied  the  appointment  of  a  receiver,  wl 
ceiver  appointed  in  I  been  acting  for  three  months 

before  the  tion  to  vacate  was  made,  a' 

■i  had  been  satisfactory  to  the  lower  eonrt. 
Mb.    had  given  tie'  matter  full  eonsideration.- 
Oypsum   Plaster  ..V  Stucco  Co.  v.  Adsit  (Mich.) 
0o;  X.  W.  518. 

Id.',  Mich.  497. 

7.    Second  application  after  refusal  of 
first. 


l\Vi».:    1804.)  , 

Aii  order  denying  a  motion  for  a  re- 
ceiver in  a  foreclosure  suit,  made  bi  I  re  judg- 
ment, is  not  a  bar  to  an  applici  l  a  re- 
ceiver after  judgment— Nash  v.  Meggett  (Wis.) 

61  X.   \V.  263,  89  Wis.  486. 

§   8.   Estoppel  to  attack  appointment. 

down:    1895.)  ,.  , 

Where    creditors    of    a    corporation     Ei 
several  months  acquiesce  in  the  appointm 
a   receiver  and  pursue  their  remedies  tin 
der.   they   cannot   afterward     question    thi 
gality  of  the  appointment  of  the  receiver,  unless 
it  is 'absolutely  void.— Dickerson  v.  Cass  Coun- 
ty Bank  (Iowa)  64  X.  W.  395. 

§  9.    Collateral  attack  on  appointment. 

(Wis.:    1S95.) 

Where  one  has  qualified  as  receiver,  the 
validity  of  bis  appointment  cannot  be  collat 
erally  impeached,  if  the  court  had  jurisdiction 
of  the  subject-matter.— Davis  v.  Shearer  (\\  is.) 

62  X.  W.  1050. 

90  Wis.  250. 

§   10.   Setting  aside. 

(Wis.:    1896.)  ,       .  , 

Where  a  corporation,  having  procured  a 
policv  of  insurance,  makes  an  assignment,  ami 
thereafter  a  receiver  is  appointed,  the  insur- 
ance company,  on  loss  by  fire,  after  action  on  its 
police  by  the  receiver,  cannot  intervene  ill  the 
original  action*  and  ask  that  the  appointment  oi 
the  receiver  be  set  aside.— Barth  v.  American 
Ins  Co.  of  Boston  (Wis.)  65  N.  W.  1035. 
92  Wis.  22.T- 

§  11.   Discharge. 

On  a  motion  to  discharge  the  receiver 
of  a  bank,  it  appeared  that  the  hank  was  man- 
aged   by    a    board    of   three   directors,    one    oi 

whom    as  a  stockholder,  instituted  the  pr 

in.-  in  which  the  receiver  was  appointed;  that 
the  grounds  of  appointment  were  that  the  bank 
wis'  grossly  mismanaged,  and  that  its  officers 
bad  wasted  and  lost  part  of  the  capital  stock, 
and  had  borrowed  money  for  the  bank  without 
authority  of  the  .Pre, -tors:    that  an  appearance 

Dtered  on  behalf  of  the  bank  in  said   pro- 
,  .;  ug    by  another  of  the  three  directors,    who 
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was  president  of  the  bank;  ami  that  there  was 
by  him  a  consent  entered  that  the  receiver 
might  be  appointed,  issuance  and  service  of 
summons  being  waived.  The  cashier  was  the 
third  director;  but  no  attempt  was  made  to 
substantiate  the  charges  against  him,  and  the 
affidavits  showed  all  his  acts  to  have  been  for 
the  bank's  henefit.  It  also  appeared  that  the 
bank  was  solvent,  and  that  the  receiver  was  an 
officer  of  a  rival  hank.  Hchl,  that  the  motion 
in  dis.  harge  should  have  been  granted. — Neitzel 
v.  Lyons  (Neb.)  G7  N.  W.  8G7. 
IN  .Neb.  892. 


II. 


EFFECT  OF  APPOINTMENT- 
PROPERTY  RIGHTS. 


§   12.    In  general. 

(Mich.;    1895.) 

In  replevin  by  a  mortgagee  of  a  stock 
of  goods  against  the  mortgagor's  receiver,  de- 
fendant cannot  set  up  the  fact  that  part  of  the 
g Is  replevied  were  delivered  to  the  mort- 
gagor by  a  certain  company,  under  agreements 
that  the  title  should  remain  in  the  company. — 
Cnafey  v.  Mathews  (Mich.)  G2  N.  W.  141. 

104  Mich.  103. 

§13.    Prosecution    of   other   remedies  by 
creditors. 

('Wis.;   1S95.) 

Sanb.  &  B.  Ann.  St.  §  4269.  providing 
that  when  timber  has  been  wrongfully  cut  on 
one's  land  he  may  recover  its  highest  value 
"while  in  the  possession  of  the  trespasser  or 
any  purchaser  from  him  with  notice,"  author- 
izes recovery  of  such  value,  though  a  receiver 
was  appointed  for  the  wrongdoer,  and  a  claim 
for  such  amount  was  presented  to  the  reeeiver 
before  suit. — Everett  v.  Gores  (Wis.)  62  N.  W. 
82,  S9  Wis.  421. 

§   14.    Rights  of  foreign  receiver. 

(Mich.:    isa.-.i 

On  July  20,  1S92,  a  suit  was  commenced 
in  Indiana  by  members  of  defendant  corporation 
for  the  purpose  of  dissolving  it.  On  August  23d 
a  receiver  was  appointed,  and  on  the  same  day 
plaintiff  brought  garnishment  in  Michigan  for  a 
matured  claim.  It  was  not  shown  which  of  the 
acts  of  August  23d  was  done  first.  Held,  that 
the  proceedings  in  Indiana  did  not  deprive  plain- 
tiff of  his  rights. — Cohen  v.  Supreme  Sitting  of 
Order  of  Iron  Hall  (Mich.)  63  N.  W.  304. 

105  Mich.  283. 

§   15.    Right     to     attack     conveyance     of 
debtor — Receiver    of    partner    or 

firm. 

[a]  (Minn.:    1895.) 

A  receiver  in  a  suit  by  one  partner  to 
dissolve  the  .nartnership  does  not  represent 
creditors,  so  as  to  avoid  a  chattel  mortgage  lien 
because  the  mortgage  was  not  recorded  as  re- 
qulred  by  law.— Berlin  Maeh.  Works  v.  Security 
Trust  Co.  (Minn.)  61  N.  W.  1131. 
60  Minn.  161. 

[b]  (Minn.;    1895.) 

A  receiver  in  an  action  to  dissolve  a  part- 
nership does  not  represent  creditors  or  bona  fide 
purchasers,  so  that  he  can  have  a  chattel  mort- 
gage on  firm  property  set  aside  because  it  was 
not  filed.  Berlin  Maeh.  Works  v.  Security 
Trusl  Co..  61  N.  W.  1131.  69  Minn.  161;  fol- 
lowed.—Walsh  v.  St.  Paul  School-Furniture  Co., 
82  X.  W.  383,  60  Minn.  397. 

[c]  (Minn.;    l.S!>r,.> 

A  receiver  of  an  insolvent  partner  can- 
nut  maintain  an  action  1<>  set  aside  as  fraud- 
Blent  a  conveyance  of  property  belonging  to  the 
firm  given  to  secure  firm  debts.— Mnsterman  v. 
Lumberman's  Xat.  Bank  (Minn.)  63  N.  \Y  72:: 
63  Minn.  209. 


[d]     (IV  !m.;   1895.) 

A  receiver  appointed  in  a  suit  by  part- 
ners of  an  insolvent  firm  against  their  copartners 
for  a  dissolution  stands  in  the  place  of  the  firm, 
and  cannot  question  judgments  confessed  by  the 
firm  tor  the  purpose  of  giving  a  fraudulent  prefer- 
ence.—Weber  v.  Weber  (Wis.)  63  N.  W.  757. 
90  Wis.  467. 


III.    MANAGEMENT    OF    PROPERTY- 
POWERS  AND  LIABILITIES 
OF  RECEIVER. 

§   16.    Sale  under  execution — Purchase  by 
receiver. 
(Minn.:    1  .M«>r..> 

A  receiver  who  purchases  at  execution 
saJe  property  in  his  hands  as  receiver,  holds  in 
trust  for  the  owner  of  the  property  the  title  ac- 
quired by  him,  and  has  no  further  interest  iu 
the  property  than  a  lien  on  it  to  secure  the 
amount  advanced  on  the  sale. — Donahue  v. 
Quackenbush  (Minn.)  G4  N.  W.  141. 
62  Minn.  132. 

§   17.    Adoption  of  existing  contract. 

(Iorvn:    1896.) 

A  receiver  was  appointed  to  take  control  of 
a  college,  with  authority  to  adopt  any  contract 
that  had  been  made  with  teachers  for  the  ensuing 
year.  Intervener,  who  had  been  engaged  to 
teach,  was  informed  by  receiver  that  he  would 
"make  good"  the  contracts  previously  made,  and 
that  she  could  have  her  position  if  she  desired  it. 
Intervener  entered  upon  the  discharge  of  her  du- 
ties under  the  contract.  Held,  that  the  reeeiver 
was  bound  by  the  agreement. — Worthington  v. 
Oak  &  Highland  Park  Imp.  Co.  (Iowa)  69  N.  W. 
258. 

§    18.    Acceptance    of    existing   lease    and 
liability  for  rent, 
fa]      (Minn.:    1895.) 

A  reeeiver  has  a  reasonable  time  in  which 
to  elect  whether  he  will  accept  or  reject  a  lease 
wherein  the  party  whose  estate  he  represents  is 
lessee,  and  during  such  time  he  may  occupy  the 
premises  for  the  purpose  of  selling,  under  the 
direction  of  the  court,  personal  property  thereon 
belonging  to  the  estate,  without  thereby  accept- 
ing the  lease  for  such  estate. — In  re  Bishop 
(Minn.)  62  N.  W.  335;  Nelson  v.  Kalkhoff,  Id. 
(in  Minn.  305. 

[b]     (Minn.;    1895.) 

Where  a  receiver  occupies  premises  leased 
by  the  person  whom  he  represents,  for  the 
purpose  of  selling  personal  property  thereon, 
without  any  agreement  as  to  rent,  he  is  liable 
for  the  rent  at  the  rate  reserved  in  the  lease  dur- 
ing the  time  they  are  so  occupied. — In  re  Bishop 
(Minn.)  G2  N.  W.  335;  Nelson  v.  Kalkhoff,  Id. 
GO  Minn.  305. 

§19.    Sales. 

[aj     (Nel>.:    1S90.) 

A  receiver's  sale  of  issets  of  an  insolvent 
was  void,  and  hence  not  cured  by  a  confirma- 
tion over  objections,  where  the  receiver  adver- 
tised and  sold  a f ter  the  date  fixed  by  the  de- 
cree for  the  sale.  —  Ackerman  v.  Ackerman 
(Neb.)  69  N.  W.  3S8. 
[hi     (Neb.;    189T.) 

Where  one  purchases  the  assets  of  a  bank 
from  a  receiver,  he  takes  the  title  of  the  re- 
ceiver, including  his  exemption  from  a  defense 
to  an  action  on  a  note,  the  enforcement  of 
which  would  be  a  friud  on  the  creditors  and  de- 
positors of  the  bank.— Harrington  v.  Connor 
(Xelo  70  X.  W.  911. 

§   20.    Personal  liability, 
[a]     (Minn.:    1895.) 

A  receiver  incurs  no  personal  liability  for 
acts  dune  under  and  in  conformity  to  the  order 
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irt.    Si  bmi  II       Gayner  (.Minn.)  02  N.  W. 

59  Minn,  303. 
[l>|     (M3nn.|    1805.1 

One  is  not  individually  li :i l»Io  for  negli- 
gence of  servants  employed  by  him  as  receiver. — 
Erskine  v.  Mellrath  (.Mian.)  62  N.  W.  1130. 

60  Minn.    185. 


IV.    ACCOUNTING     AND     COMPENSA- 
TION—EXPENSES OF  RE- 
CEIVERSHIP. 

§   21.    Accounting. 
(Ill      <\Vix.:    1WI7.I 

A  receiver  is  entitled  to  credit  for  amount 
paid  a  surely  company  Cor  becoming  suretj  on 
his  bond;  such  ;i  surety  being  authorized  by 
Laws  1803,  c.  196,  and  the  amount  paid  being 

a   reasonable  charge  therefor,   nol   exc ling  2 

per  cent,  per  annum  authorized  by  Laws  1895, 
c.  219. — Hamacker  v.  Commercial  Bank  (Wis.) 
TO  N.  \V.  295. 

[1>I      (Wis.:    1807.) 

A  receiver  who  pays  a  tax  against  the  in- 
solvent, though  without  authority  previously 
obtained,  as  provided  by  Rev.  St.  S  3225  et  seq., 
should,  if  the  tax  be  valid,  be  allowed  ere, lit 
therefor.  —  Hamacker  v.  Commercial  Bank 
(Wis.)  70  N.  W.  295. 

§  22.    Compensation   and  attorney's  fees. 
In]     (Mich.:    1s!>r..) 

After  the  appointment  of  a  receiver,  and 
during  the  pendency  of  further  proceedings,  a 
settlement  was  effected,  stipulating  that  plain- 
tiff should  pay  one-half  of  the  expenses  of  the 
receiver,  and  certain  of  the  defendants  the  other 
half,  Held  a  recognition  of  the  regularity  of  the 
receiver's  appointment,  and  of  the  right  to  com- 
pensation.—Kimmerlo  v.  Dowagiac  Manuf'g  Co. 
(Mich.)  63  X.  \V.  529. 
105  Mich.  640. 

[b]  (Mich.;    1895.) 

In  such  case,  a  claim   for  attorney's  fees 

incurred  by  the  receiver  in  attempting  to  maintain 

its  appointment  is  a  pioper  charge. — Kimmerle 

v.  Dowagiac  Manuf'g  Co.  (Mich.)  03  N.  W.  529. 

105  Mich.  640. 

[c]  (Mich.;    1895.) 

A  corporation  which  has  been  appointed 
receiver,  and  employs  an  agent  to  perform  the 
duties  of  the  office,  is  not  entitled  to  pay  for  the 
expenses  of  such  agent,  in  addition  to  its  regular 
compensation  as  receiver. — Kimmerle  v.  Dowa- 
giac Manuf'g  Co.  (Mich.)  63  N.  W.  529. 
105  Mich.  040. 

§   23.    Duty  to  provide  for  compensation. 

[a]  (N.  D.;    1894.) 

Where  parties  to  an  action  in  which  a  re- 
ceiver has  been  appointed  consent  to  a  judg- 
ment of  dismissal  of  the  action,  without  making 
any  provision  for  the  settlement  of  the  accounts 
of  the  receiver,  or  for  his  compensation,  it  is 
not  error  to  vacate  the  order  of  dismissal,  on  the 
application  of  the  receiver.— Hoffman  v.  Bank 
of  Minot  (N.  D.)  61  N.  W.  1031. 
4  X.  D.  473. 

[b]  (N.D.;    1894.) 

It  is  not  error  to  refuse  an  application  to 
discharge  a  receiver,  though  both  parties  to  the 
record  consent  thereto,  where  the  receiver's  ac- 
count has  not  been  filed,  and  no  provision  has 
been  made  for  his  compensation. — Hoffman  v. 
Bank  of  Minot  (N.  D.)  61  N.  W.  1031. 
4  N.  D.  473. 

§   24.    Expenses    incurred    before    receiv- 
ership. 

(Neb.;    1897.) 

Expenditures  for  repairs  made  upon  order 
of  the  lessee  before  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  property  and  col- 


lect   the    i.  hi      are    not    chargeable    against    lie 

m  the   receiver's  hands 

Lte     the     lease,     where 

n  perfected  against 
the  property.  Estabrook  v.  Stevenson  (Neb.) 
00  X.   W.  072. 


V.    ACTIONS. 

§   25.    Actions  by. 

I  .-■  I     (Iowa  i    1800.) 

A  receiver  appointed  in  an  action  for 
an  accounting  by  one  claiming  to  be  a  pari 
ner  of  defendani  therein,  when  in  fact  there 
was  no  partnership,  cannot  maintain  an  ai 
to  i'  c  money  paid  by  d<  Cendant  to  an  in- 
dividual creditor,  where  In-  has  enough  as- 
sets to  pay  creditors  of  th<  on  ed  on 
by  the  panics  to  the  action 

McBride   v.   Ricketts   (Iowa)    07   X.    W.   410; 
Martin  v.  Same,  Id. 

[l.l     (Neb.;    1807.) 

In  an  action  on  a  note  by  tbe  receiver  of  a 
bank,  appointed  under  Comp.  St.  e.  s.  ,:t  to 
take  charge  of  the  assets,  no  defene  can  prevail 
which  involves  the  recognition  and  enforcement 
of  an  agreement  n  hich,  when  made,  was  a  fraud 
on  creditors  and  depositors  of  the  bank,  though 
the  defense  might  have  been  good  against  the 
ha nk. —Harrington  v.  Connor  (Neb.)  70  N.  W. 
911. 


§   26. 
[a] 


Pleading. 


OH  li  II.;     1805.) 

A  complaint  in  a  suit  on  a  note,  brought 
by  N.  as  receiver  of  B.,  alleging  that  tne  note 
was  payable  to  the  order  of  "plaintiff,"  wan 
sufficient,  without  alleging  facts  to  show  that 
plaintiff  was  legally  appointed  receiver. — Xel- 
son  v.  Nugent  I  Minn.)  64  N.  W.  302. 
62  Minn.  203. 

[b]  (Wis.:    1.n>>.-,.) 

A  complaint  by  the  receiver  of  a  corpora- 
tion of  another  state,  appointed  by  a  court  of 
that  state,  for  a  debt  claimed  to  he  due  plaintiff 
by  virtue  of  his  appointment,  which  does  not 
allege  that  plaintiff,  either  by  the  order  ap- 
pointing him  or  by  the  statutes  of  such  state,  is 
authorized  to  sue,  does  not  show  that  plaintiff 
has  legal  capacity  to  sue. — Swing  v.  White  River 
Lumber  Co.,  65  X.  W.  174,  91  Wis.  517. 

[c]  (Wis.;    1805.) 

Objection  to  a  complaint  in  an  action  on 
a  debt  by  a  receiver  of  a  corporation  of  anoth- 
er state,  who  was  appointed  by  a  court  of  that 
state,  on  the  ground  that  it  failed  to  show  that 
plaintiff  was  authorized  to  sue,  was  properly 
taken  bv  demurrer. — Swing  v.  White  River 
Lumber  Co.,  65  X.  W.  174,  91  Wis.  517. 

§   27.    Rights  of  foreign  receiver. 

(ai     (Iowa;    1896.) 

The  principle  of  comity  between  the  states 
does  not  entitle  the  receiver  of  a  foreign  corpora- 
tion, appointed  in  another  slate,  to  maintain  an 
action  in  Iowa  upon  a  contract  between  such 
corporation  and  a  citizen  of  Iowa. — Barker  v. 
Lamb  &  Sons  (Iowa)  OS  X.  W.  686. 

[b]     (Wis.;    1S95.) 

The  receiver  of  a  foreign  mutual  insur, 
ance  company,  appointed  by  a  court  of  compe- 
tent jurisdiction,  may  maintain  an  action  to 
recover  an  assessment  on  a  premium  note  giv- 
en by  a  person  residing  in  Wisconsin,  and 
which  was  a  part  of  the  assets  of  the  insolvent 
company  in  the  hands  of  the  receiver  at  the 
time  the  assessment  was  made.  —  Parker  v. 
Stoughton  Mill  Co.,  64  N.  W.  751,  91  Wis. 
174. 

£c]     (Wis.;    1890.) 

The  right  o"  a  receiver  appointed  by  the 
court  of  one  state  to  sue  as  such  in  another 
state  rests  on  the  law  of  comity,  and  may  le 
prohibited    entirely,   or   allowed    only    on   such 
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condition  as  the  legislature  may  prescribe. — 
Wviuan  v.  Kimberly-Clark  Co.  (Wis.)  67  N.  W. 
032. 

93  Wis.  554. 

§  28.   Action  against — Leave  of  court. 

[a]  (Minn.;   1894.) 

One  cannot  sue,  without  leave  of  court, 
to  recover  money  in  the  actual  possession  of  a 
receiver  under  the  order  of  the  court  which  ap- 
pointed  him. — Schmidt  v.  Gayner  (Minn.)  61  N. 
W.   333. 

59  Minn.  303. 

[b]  (Neb.;    1885.) 

A  receiver  in  insolvency  who  voluntarily 
appeared  in  the  action,  and  asked  for  and  ob- 
tained  affirmative  relief,  cannot  object  that  he 
was  sued  without  leave  of  court. — Plentham  v. 
Steward  OJeb.)  63  N.  W.  924. 
45  Neb.  640. 

[c]  (Wis.;    189C.) 

A  receiver,  appointed  in  an  action  brought 
by  one  partner  to  wind  up  and  administer  the 
affairs  of  an  insolvent  firm,  cannot  be  garnished 
by  a  firm  creditor  without  leave  of  the  court 
which  appointed  him.— Blum  v.  Van  Vechten 
(Wis.)  66  N.  W.  507. 
92  Wis.  378. 


RECEIVING  STOLEN  GOODS. 


§   1.    Indictment. 

[a]  (Iowa;    1895.) 

An  indictment  for  receiving  stolen  goods 
need  not  name  the  person  from  whom  they  were 
received. — State  v.  Feuerhaken  (Iowa)  65  N. 
W.  299. 

[b]  (Iowa;   1895.) 

"Under  a  statute  making  it  a  crime  to 
buy,  receive,  "or"  aid  in  concealing  stolen  goods, 
an  indictment  charging  defendant  with  having 
bought,  received,  "and"  aided,  etc.,  is  not  bail 
for  duplicity.— State  v.  Feuerhaken  (Iowa)  65 
N.  W.  299. 

§   2.    Evidence. 

la  I     (Iowa;    1895.) 

On  a  trial  for  receiving  stolen  goods, 
evidence  of  previous  transactions  between  de- 
fendant  and  the  thief,  in  reference  to  other  stol- 
en property,  is  admissible  to  show  knowledge 
that  the  goods  were  stolen. — State  v.  Feuerha- 
ken (Iowa)  65  N.  W.  299. 
[b]     (Mich.;    1895.) 

On  a  trial  for  receiving  stolen  property, 
it  appeared  that  the  complaining  witness  found 
her  pocketbook,  but  with  the  money  gone;  that. 
later  in  the  day,  she  missed  a  revolver  which 
she  and  her  husband  testified  to  having  seen 
within  a  few  days;  that  upon  defendant's  ar- 
rest, 10  days  thereafter,  the  revolver  was  found 
under  his  pillow.  Defendant  claimed  at  one 
time  to  have  procured  the  weapon  from  a  man 
who  had  purchased  it.  Held  sufficient  to  sustain 
a  verdict  of  guilty. — People  v.  Obiaser  (Mich.) 
62  N.  W.  732. 

104  Mich.  579. 

§  3.   Instructions. 

[a]     (Iowa;    1895.) 

I  in  a  trial  for  receiving  stolen  goods,  an 
instruction  that  the  testimony  of  the  thieves 
was  insufficient  to  convict  unless  corroborated 
by  other  evidence  connecting  defendant  with  the 
offense  charged,  going  not  only  to  the  receipt 
of  the  goods,  but.  also  to  the  fact  that  they 
were  stolen,  but  that  the  corroboration  might 
he  by  circumstantial  evidence,  and  that  if  the 
goods  were  found  in  defendant's  nossession.  and 
ncealed  them,  or  denied  having  them,  such 
evidence  would  be  corroborative,  the  weight 
thereof  Icing  for  the  iurv.  is  not  erroneous. — 
Slate  v.  Feuerhaken  (Iowa.)  05  N*.  W.  299. 


£b]     (Iowa;    1S95.) 

An  instruction  that  if  all  the  facts  are 
such  as  would  reasonably  satisfy  a  man  of  de- 
fendant's age  and  intelligence  that  the  goods 
he  received  were  stolen,  or  if  he  failed  to  fol- 
low up  such  inquiiy  «so  suggested  for  fear  he 
would  learn  thai  the  goods  were  stolen,  he 
should  be  as  "rigidly"  held  responsible  as  if 
he  had  knowledge,  etc.,  is  not  erroneous. — State 
v.  Feuerhaken  (Iowa)  65  N.  W.  299. 


RECOGNIZANCES. 

See  "Bail." 

On  appeal,  see  "Bail,"  §  2. 

RECONVENTION. 

See  "Set-Off  and  Counterclaim." 


RECORDS. 

As  evidence,  see  "Evidence,"  §5  73,  74. 

As  notice,  see  "Mortgages,"  §  23;  "Vendor  and 
Purchaser,"  §  3S. 

Conflict  in  record  on  appeal,  see  "Appeal,"  § 
151. 

Effect  of  withholding  instrument  from  record, 
see  ''Fraudulent  (.'cinveyances,1'  §  8. 

Estoppel  by,  see  "Estoppel."  §S  4.  5. 

Of  assignment,  see  "Assignment,"  §§  6.  7. 

of  mortgage,  see  "Mortgages,"  §§  31,  32. 

Of  board  of  equalization,  see  "Taxation,"  §  43. 

Of  contracts  of  conditional  sale,  see  "Sale,"  § 
102. 

Of  deeds,  see  "Deed,"  §§  16,  17. 

Of  justices,  see  "Justices  of  the  Peace,"  §  29. 

Of  mortgages,  see  "Chattel  Mortgages,"  §§  19- 
25;   "Mortgages,"  §  23. 

Of  proceedings  of  town  meeting,  see  "Towns," 
§  2. 

On  appeal,  see  "Appeal,"  §§  104-155. 

from  justice,  see  "Appeal,"  S  165, 

in   criminal   cases,   see   "Criminal   Law,"   §§ 

206-215. 

On  writ  of  error,  see  "Error,  Writ  of,"  §  7. 

Parol  evidence  to  supply  omission,  see  "Evi- 
dence," §  101. 

Rights  as  against  prior  unrecorded  deeds,  see 
"Vendor  and  Purchaser,"  §  39. 

Who  entitled  to  priority  over  unrecorded  mort- 
gage, see  "Chattel  Mortgages,"  §§  24,  25. 

§    1.    Right  of  access  to  records. 
(Mich.;    1890.) 

Where  it  does  not  appear  that  a  suit 
pending  in  the  circuit  court  involves,  or  is  in 
any  way  connected  with,  the  land  that  an  ab- 
stracter was  employed  to  abstract,  by  way  of 
contract  or  otherwise,  or  that  it  is  necessary  to 
the  interests  of  his  employer  that  he  be  allowed 
to  inspect  the  file  of  the  suit,  mandamus  will 
not  lie  to  compel  the  county  clerk  to  allow  the 
abstracter  to  inspect  and  copv  the  file  before 
trial.— Burton  v.  Reynolds  (Mich.)  68  N.  W.  217. 

§  2.    Amendment  and  correction, 
[aj     (Iowa:    1S95.) 

Under  Code,  §  179.  allowing  entries  made 
at  a  previous  term  to  be  altered  only  to  correct  evi- 
dent mistakes,  an  order  amending  the  record  so 
as  to  show  an  exception  to  the  decree  upon  motion 
filed  more  than  a  year  after  the  decree  was  en- 
tered, is  improper,  where  it  is  shown  that  the  de- 
cree was  entered  with  the  knowledge  of  the  coun- 
sel for  the  moving  party,  and  after  they  had  per- 
sonally examined  it. — Independent  School-Dist. 
of  Milford  v.  Ross  (Iowa)  63  N.  W.  576. 

lb]      (Neb.;    1896.) 

A  court  of  record,  in  exercising  its  inher- 
ent authority  to  amend  its  records  so  as  to 
make  them  conform  to  the  facts,  is  not  confined 


1643     (g  2) 


i;i  i  OBDS     RE]  11:1 


(§  4)     1644 


to  an  examinati >f  the  judge's  minutes  or 

other  written  evidence  School  Dist  No.  1  of 
Hnrlnn  I  loin  ty  v.  Bii  hop  (Neb.)  65  N.  W.  B02 
46  Neb.  850. 

U-J      (>«•!>.!     1896.) 

\        art   has  [lower,   oven   after  the   term   :ii 
which  j"  Igment  was  rendered,  to  correct  Its  rec- 
ord tor  the  purpose  of  making  it  disclose  tmtli- 
i  1 1 1 1  v   w  li.-.t  occurred  in  the  course  of  its  pi  i 
ingS.      Waehsmuth   v.   Orient   Ins.   Co.    t.Neh.l   UN 

\.  \V.  935. 

§  3.   Conclusiveness. 

(Mich.)    1805.) 

A  docket  entry  by  a  justice  thai  the  par- 
ties appeared  and  adjourned  the  ease  by  consent 
cannot  be  contradicted  collaterally,  notwith- 
standing a  further  statement  that  Buch  adjourn- 
ment was  bad  without  pleading.— Waldron  v. 
Palmer  (Mich.)  62  N.  W.  731. 
101  Mich.   556. 


RECOUNT. 

See  "Elections  and  Voters,"  §  20. 

RECOUPMENT. 

See  "Set-Off  and  Counterclaim." 

REDELIVERY  BONDS. 

See  "Replevin,"  §  33. 


REDEMPTION. 

From  chattel  mortgage  sale,  see  "Chattel  Mort- 
gages," §§  52-54. 

From  execution  sale,  see     Execution,     §  34. 

From  mortgage  sale,  see  "Mortgages,"  §§  94-100. 

From  sale  under  municipal  assessments,  see 
"Municipal  Corporations,"  §  162. 

From  tax  sale,  see  "Taxation,"  §§  93-99. 


REDIRECT  EXAMINATION. 

See  "Witness,"  §  40. 


REFERENCE. 

Appealable  order,  see  "Appeal,"  §  33. 

Of  claim  against  decedent's  estate,  see  "Execu- 
tors and  Administrators,"  §  23. 

Review  of  findings  of  referee,  see  "Appeal,"  § 
231. 

§   1.    In  general. 

[a]  (Neb.;    1895.) 

A  reference  in  an  action  at  law  cannot 
be  had  except  by  consent,  as  the  parties  are  en- 
titled to  a  trial  by  iury. — Kuhl  v.  Pierce  County 
(Neb.)  62  N.  W.  1066. 
41  Neb.  584. 

[b]  (Wis.;    1896.) 

Where  a  complaint  for  conversion  does 
not  allege  it  to  have  been  wrongful  or  unlawful, 
the  action  is  or.  contract,  and  therefore  referable. 
— Casgrain  v.  Hamilton  (Wis.)  66  N.  W.  118. 

92  Wis.  179. 
[cj     (Wis.;   1896.) 

A  court  should  not  grant  a  reference  in 
the  midst  cf  a  trial,  unless  under  exceptional 
circumstances.— Kellogg  v.  Costello  (Wis.)  67 
N.  W.  24. 

93  Wis.  232. 


[il]     (\\l».:    1807.) 

In  a   |,i. .  one  judgment  creditor 

to  ba  ve  the  pr Ib  ttio  ted  by  an 

other  judgmi  I   tii'st    in 

meut  ol  judgment,  on  the  ground  thai 

he  \\  as  induced  by  fra  prior  levj . 

it  was  proper  praetii  e  to  form  a  i  '  rand, 

and   refer  it  to  a  referee  for  trial.-  -Marks  v. 
Auerbach  (Wis.)  68  N.   W.   10OL 

§   2.    Compulsory  reference — Examination 
of  accounts. 

[a]  (Minn.)    1895.) 

Where  it  appears  f r  .in  the  complaint 

a    trial    will    involve   the    adjustment    of   COl 

cated  accounts  between  the  parties,  who  bu 
fiduciary    relations,   a  compulsory    referei 
proper      Bond   v.  Welcome  iMinn.)  63  N.  \\\  3. 
01   Minn.  43. 

[b]  (S.  ».;    1898.) 

In  an  action  against  a  county  for  rent 
of  an  office,  where  the  onlj  iSSUI  S  were  whether 
defendant  was  liable  and  the  amount,  the  fad 
that  certain  books  of  record  of  the  county  might 
Ke  used  as  evidence  to  prove  defendant's  liabil- 
ity did  not  require  the  examination  of  an  ac- 
count, within  Laws  1891,  c.  L60,  §  2.  authorizing 
a  reference  when  the  examination  of  a  long  ac- 
count  is  required.— Betcher  v.  Grant  County 
(S.  D.)  68  X.  W.  163. 

§  3.    Waiver  of  objections  to  reference. 

[a]  (Mich.;    1895.) 

Where  the  appointment  of  two  referees 
is  agreed  upon  by  the  parlies,  instead  of  one  or 
three,  as  required  by  statute,  and  the  parties 
appear  before  them,  and  submit  all  their  mat- 
ters, an  objection  cannot  be  raised,  when  a 
confirmation  of  their  report  is  asked,  that  the 
aopointment  of  two  referees  was  improper. — 
Shepherd  v.  Shepherd's  Estate  (Mich.)  6o  N.  W. 
580. 

[b]  <S.  D.:    1895.) 

By  failing  to  oppose  the  granting  of  an 
order  of  reference,  or  to  move  to  set  the  same 
aside,  a  party  waives  his  right  to  object  to  the 
order  before  the  referee,  or  on  appeal. — Jerauld 
County  v.  Williams  (S.  D.)  63  N.  W.  905. 

£c]     (Wis.:   1896.) 

Defendant,  by  moving  that  a  case  be 
consolidated  with  another  which  has  been  re- 
ferred to  a  referee,  thereby  consents  that  the 
case  when  consolidated  shall  be  referred  to  the 
referee.— Eau  Claire  Fuel  &  Supply  Co.  v.  Lay- 
cock  (Wis.)  65  N.  W.  732. 
92  Wis.  81. 

§  4.    Report  and  findings. 

la]     (Iowa;    1896.) 

Under  a  statute  requiring  the  report  of  a 
referee  to  state  the  conclusions  of  law  and  of 
fact  separately,  a  report  need  not  be  paragraphed 
or  arranged  undei  appropriate  subdivisions;  all 
that  is  needed  is  that  the  conclusions  of  fact 
and  law  be  separately  stated  somewhere  in  the 
report,  and  that  they  be  not  so  blended  as  to 
render  it  impossible  to  distinguish  the  one  from 
the  other. — Young  v.  Scoville  (Iowa)  6S  N.  W. 
670. 

[b]  (S.  D.;    1S97.) 

The  denial  of  motions  to  set  aside  a  ref- 
eree's findings,  and  for  a  new  trial,  is  such  an 
acceptance  of  the  findings  as  will  support  a 
judgment,  under  Laws  1S91.  c.  100,  §  9,  provid- 
ing that,  if  the  referee's  report  is  accepted, 
judgment  may  be  entered  thereon. — Edward  P. 
Allis  Co.  v.  Madison  Electric  Light,  Heat  & 
Power  Co.  (S.  D.)  70  N.  W.  650. 

[c]  (Wis.;    1896.) 

A  referee  appointed  under  Rev.  St.  § 
2864,  subd.  2.  "to  take  an  account  bet%veen 
the  parties,  and  report  the  same  to  the  court," 
has  no  power  to  pass  on  and  determine  the 
basic  issues  in  the  ease,  and  his  powers  cannot 
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lie  enlarged  bv  implication  or  consent  of  the  par- 
ties—Best v.'Pike  (Wis.)  67  N.  W.  697. 
93  Wis.  40S. 

[d]     (Wis.;    1S9G.) 

Where  the  referee  appointed  to  take  an 
account  has  made  findings  outside  his  powers, 
the  court  may,  on  the  coming  in  of  the  ref- 
eree's report,  proceed  to  make  its  own  findings 
upon  the  evidence.— Best  v.  Pike  (Wis.)  67  N. 
W.  097. 

93  Wis.  408. 


I  5. 


Time  of  making  report. 


[a]  (Iowa:    1S97.) 

A  referee  has  no  jurisdiction  to  act  after 
the  time  he  was  required,  in  the  order  of  ap- 
pointment, to  make  his  report. — Davis  v.  Cald- 
well (Iowa)  69  N.  W.  1037. 

[b]  (Iowa:    1897.) 

A  party  assenting  to  a  continuance  by  the 
referee  beyond  the  time  he  was  required  to 
make  his  report,  and  appearing  and  taking  pnrt 
in  the  hearing  without  objection,  is  not  estopped 
to  deny  the  jurisdiction  of  the  referee. — Davis 
v.  Caldwell  (Iowa)  69  N.  W.  1037. 


§  6. 


Objections  and  exceptions. 


[a]  (Iowa:   1894.) 

Exceptions  to  the  finding  of  a  referee, 
filed  in  vacation,  under  Code,  §  2831.  providing 
that  a  party  objecting  to  a  decision  must  do  so 
at  the  time  the  same  is  made  (but.  if  decision  is 
on  motion,  demurrer,  or  judgment,  exception 
may  be  taken  in  three  days),  must  be  made  in 
three  days  after  the  opening  of  the  term  of 
court  following  such  filing. — In  re  Malvin's  Es- 
tate (Iowa)  61  X.  W.  420. 
93  Iowa,  169. 

[b]  (Neb.;    1S9G.) 

A  party  who  appears  before  a  referee  at 
the  time  fixed  for  trial,  and  treats  the  order 
of  reference  as  embracing  all  the  issues,  and 
requests  findings  on  all  controverted  questions, 
cannot  assail  the  findings,  on  the  coming  in  of 
the  report,  as  being  unauthorized  by  the  order 
of  reference. — Moline.  Milburo  &  Stoddard  Co. 
v.  Walter  A.  Wood  Mowing  &  Reaping  Mach. 
Co.  (Xeb.)  69  X.  W.  405. 

[c]  (S.  D.:   1896.) 

Appellant,  by  filing  exceptions  to  the  re- 
port of  the  referee,  and  moving  to  set  aside  the 
<amo  without  calling  the  attention  of  the  court 
to  the  fact  that  the  report  fails  to  contain  all 
the  exceptions  taken  during  the  trial,  waives 
such  defect. — Hulst  v.  Benevolent  Hall  Ass'n 
(S.  D.)  68  N.  W.  200. 


i  7. 
(Neb. 


Review  of  report. 


1896.) 

When  an  action  at  law  has  been  referred, 
and  the  referee  ha?  failed  to  report  any  finding 
on  material  issue*,  presented  therein,  the  su- 
preme court  will  not  reverse  an  order  of  the 
district  court  setting  aside  the  referee's  report, 
and  allowing  a  new  trial. — School  Dist.  Mo.  1  ot 
Harlan  County  v.  Bishop  (Xeb.)  65  X.  W.  902. 
46  Xeb.  S50. 


8. 


Jurisdiction   of   referee   after  filing 
report. 

la]     (Iowa:    1894.) 

A  referee,  after  filing  his  report,  has  no 
further  jurisdiction  over  the  subject-matter  ex- 
cept by  order  of  the  court  or  agreement  of  the 
parties. — In  re  Malvin's  Estate  (Iowa)  61  X.  W. 
420. 

93  Iowa,  169. 
lb]     (Neb.:   1897.) 

Where  the  plaintiff,  after  the  referee's  re- 
port has  been  filed,  is  allowed  to  amend  his  peti- 
tion, it  is  not  error  to  return  the  case  to  the  ref- 
•  'iv.'  for  a  further  finding  in  respect  to  the  items 
affected  bv  the  amendment. — Grotte  v.  Xagle 
tXeb.)  69  X.  W.  973. 


REFORMATION  OF  CONTRACTS. 

See  "Equity,"  §§  5-13. 

REFORMATORIES. 

(Mich.;    ISO.".) 

A  contract  made  by  the  board  of  prison 
inspectors  for  the  keeping  of  female  convicts  in 
the  Detroit  House  of  Correction  was  not  abro- 
gated by  Laws  1S93,  Act  Xo.  118,  which  super- 
seded all  previous  acts  relating  to  the  manage- 
ment of  penal  institutions,  but  expressly  saved 
existing  rights.— Rich  v.  Chamberlain  (Mich.)  65 
X.  W.  235. 

REFRESHING  MEMORY. 

Of  witness,  see  "Witness,"  §§  30-32. 

REGENTS. 

See  "Colleges  and  Universities." 


REGISTER  OF  DEEDS. 

(Minn.:   1894.) 

Though  a  register  of  deeds  should  keep 
his  office  at  the  county  seat,  his  failure  to  do 
so  does  not  render  void  the  records   in  his  of- 
fice—Thomas v.  Hanson  (.Minn.)  61  X.  W.  135. 
59  Minn.  274. 


REGISTRATION. 

See  "Records." 

Of  deeds,  see  "Deed,"  §§  16,  17. 

REHEARING. 

See  "Appeal,"  §§  158.  159. 
In  equity,  see  "Equity,"  §  62. 

REINSTATEMENT. 

Of  action  after  dismissal,  see  "Practice  in  Civ- 

il  Cases,"  §  10. 
Of  dismissed  appeal,  see  "Appeal,"  §  284. 

REINSURANCE. 

See  "Insurance,"  §  15. 


As  affectinj 
§  1. 


RELATIONSHIP. 

qualification  of  judge,  see  "Judge," 


RELEASE  AND  DISCHARGE. 

See,  also,  "Accord  and  Satisfaction";  "Compro- 
mise";   "Payment." 

Authority  of  attorney,  see  "Attorney  and 
Cient,"  §  2. 

Bond  for  release  of  property  attached,  see  "At- 
tachment," §§  21.  22. 

Compelling  creditors  to  file  releases,  see  "As- 
signment for  Benefit  of  Creditors,"  §  7. 

Effect  of  composition  agreement,  see  "Composi- 
tions with  Creditors,"  §  3. 


1C47     (§  1) 


RELEASE    WD   DIS(  HARGE 


(§0) 


N<  cessity  of  filing  releases,  see  "Insolvency,"  § 

lo. 

Of  attachment,   see  "Attachment,"   5  31. 

ill'  debtor  l>y  oral  agreement,  see  "Frauds,  Stat- 
ute of,"  §  10. 

Of  execution,  see  "Execution,"  §   12. 

hi      uar r,   see  "(ilia runty,"  §§  8,  11-1". 

Of  indorseT,  see  "Negotiable  Instruments,"  § 
40. 

Of  judgment,  see  "Judgment,"  §§  81-88. 

Of  lien,  see    Mechanics'  Liens,"  |§  II    IT. 

Of  mortgage,  see  "Chattel  Mortgages,"  §§  33- 
37;   "Mortgages,"  55  38-45. 

Of  pledge,  see  "Pledge,"  §  7. 

Of  surety,  see  "Principal  and  Surety,"  §§  11- 
l'.i. 

§   1.   Validity. 

(Minn.;    1805.) 

A  contract  by  which  an  employe,  in  con- 
sideration of  an  agreement  by  his  employer  to 
give  him  work  as  long  as  he  is  able  to  perform  it, 
releases  the  claim  for  prior  injuries  alleged  I" 
have  resulted  from  the  employer's  negligence,  is 
not  void  for  lack  of  mutuality. — Smith  v.  St. 
Paul  &  D.  It.  Co.  (Minn.)  02  N.  W.  392. 
00  Minn.  330. 


§  2. 


Consideration. 


(Neb.;    1S95.) 

A  debl  will  not  be  extinguished  by  the 
payment  of  a  less  sum  than  the  amount  actually 
due.  unless  based  upon  a  new  and  sufficient  eon- 
Mi.  ration. — Fitzgerald  v.  Fitzgerald  &  Mallory 
Const.  I'o.  (Neb.)  02  N.  W.  899. 
44  Neb.  463. 

§  3.    Railroad   employes'   relief   fund   as- 
sociations. 

[a]  (Iowa;    1S97.) 

An  employe  of  a  railroad  company  whi-h 
had  a  relief  department  for  the  benefit  of  its 
employes  was  injured.  His  membership  cer- 
tificate provided  that,  by  accepting  benefits  due 
him  by  reason  of  accident,  the  company  should 
be  relieved  from  liability  on  account  thereof. 
Held  that,  where  he  accepted  some  benefits  un- 
der a  mistake,  supposing  his  injuries  were  only 
temporary,  and  he  made  no  effort  to  return  the 
money  after  the  mistake  was  ascertained,  the 
company  was  not  liable. — Maine  v.  Chicago,  B. 
&  Q.  R.  Co.  (Iowa)  70  N.  W.  630. 

[b]  (Iown;    1S97.) 

lie  could  not  avoid  the  election  he  had 
made  by  pleading  the  mistake  for  the  first  time 
in  an  amended  reply  in  an  action  brought  by 
him  for  such  injuries,  filed  more  than  two 
years  after  the  action  was  commenced,  and  of- 
fering to  allow  it  as  a  credit  on  the  amount 
claimed  to  be  due  him  from  the  company. — 
Maine  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa)  70  N. 
W.  630. 

[c]  (Iowa;   1897.) 

An  agreement  in  a  certificate  of  member 
ship  in  a  benefit  association  organized  by  a 
railroad  company  to  which  it  contributes,  and 
the  expenses  of  which  are  paid  by  it,  that,  in 
case  any  member  or  his  beneficiary  accepts 
benefits  due  by  reason  of  accident  on  account 
of  his  membership,  the  company  shall  be  re- 
leased from  liability  on  account  of  the  sickness, 
injury,  or  death  of  such  member,  is  not  against 
public  policy;— Maine  v.  Chicago,  B.  &  Q.  Ii. 
Co.  (Iowa)  70  N.  W.  630. 

[d]  (Neb.:    1S95.) 

A  railroad  employe  agreed,  on  becoming 
a  member  of  the  relief  department  of  the  com- 
pany, that,  if  he  should  be  injured  and  receive 
relief  from  such  department,  the  acceptance  of 
such  relief  should  operate  as  a  release  of  any 
claim  for  the  injuries  against  the  company. 
Held,  that  the  contract  itself  does  not  bar  an  ac- 
tion by  the  employe  against  the  railroad  com- 
pany for  injuries  resulting  from  the  company's 
negligence,    but   that   the    acceptance   of    relief 


fp'in  the  depa rl  r  such  conl 

operate  as   such   bar.     '  o.    B.   iV  U.  R.   Co. 

v.  Bell  (Neb.)  82  \.  W.  ;;i  I. 
44  Neb.  44. 

$  4.   Of  joint  obligor. 

(Neb.;    1800.) 

The    release    by    a    payee    of   one   joint 
obligor  operates  as  a  release  of  the  others  also. 
Si  Id  v.  Clark  (Neb.)  07  -V.  W.  754 

is  Neb.  ".ii. 

§   5.    Rescission. 

[a]  llcimi;     IS!).-,.) 

A  -ii  lenient  by  one  entitled  to  a  share 
in  the  profits  of  the  purchase  anil  sale  of  land 
with  those  jointly  interested  with  him  in  the 
enterprise,  who  had  the  management  thereof, 
will  not  prevent  an  accounting  of  the  entire 
profits  where  the  settlement  u  a  i  induced  by 
the  concealment  of  facts.— Pnrslow  v.  Jackson 
(Iowa)  02  N.  W.  12. 
93  Iowa,  694. 

[b]  (Minn.;    IS!).-,.) 

Where  plaintiff  signed  a  release  of  her 
claim  for  damages  for  personal  injuries  on  the 
assurance  of  defendant's  physicians  that  her  in- 
juries were  temporary,  she  cunnot  avoid  the  re- 
lease on  the  ground  that  the  physicians  were  mis- 
taken, in  the  absence  of  eviden  ■  that  their  ad- 
vice was  given  in  bad  faith. — Nelson  v.  Minne- 
apolis St.  Rv.  Co.  (Minn.)  63  N.  W.  4b0. 
01   Minn.   167. 

[cl     (Wis.:    1S96.) 

In  an  action  for  injuries,  plaintiff  testified 
that,  when  he  signed  a  release  set  up  by  defend- 
ant, he  was  confined  to  his  bed;  that  defendant's 
representatives  called  when  no  one  was  present 
except  his  mother;  that  neither  he  nor  she 
could  read  English;  that  such  representatives 
asked  him  if  he  needed  money,  and  he  answered, 
"Yes";  that  they  said  they  would  pay  him  four 
months'  wages  in  advance  and  his  doctor's  bill, 
and  were  going  to  help  him  further,  if  he  needed 
more,  and  he  would  have  to  give  them  a  re- 
ceipt for  the  money;  that  he  signed  the  paper, 
without  its  being  read  to  him,  supposing  it  a  re- 
ceipt: and  would  not  have  signed  it  otherwise. 
Held,  that  the  question  whether  he  was  induced 
to  sign  by  any  excusable  mistake,  deception,  or 
fraud  was  for  the  jury. — Albrecht  v.  Milwaukee 
&  S.  Ry.  Co.  (Wis.)  69  N.  W.  63. 

§  6.    Pleading. 

[a]  (Iowa;    1S90.) 

In  an  action  for  breach  of  an  oral  contract, 
whereby  defendant  agreed  to  furnish  plaintiff 
permanent  employment  at  a  stipulated  compen- 
sation in  settlement  of  a  claim  for  personal  in- 
jury, defendant  denied  the  oral  agreement,  and 
set  up  a  written  contract,  whereby,  in  consid- 
eration of  a  certain  sum,  plaintiff  released  de- 
fendant from  all  liability  arising  out  of  the  in- 
jury. Plaintiff  replied,  denying  the  written 
agreement,  but  pleaded  facte  showing  that  he 
did  sign  such  a  contract  by  reason  of  fraudu- 
lent representations,  and  on  cross-examination 
admitted  the  signing.  Held,  that  such  admission 
precluded  a  recovery  on  the  alleged  oral  agree- 
ment until  the  written  contract  should  be  set 
aside  or  reformed,  in  a  proper  proceeding  for 
that  purpose. — Jessup  v.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa)  08  N.  W.  673. 

[b]  (S.  D.:    1S97.) 

An  allegation,  in  a  complaint  in  an  action 
by  heirs  to  recover  a  debt  due  an  estate,  that  u 
release  of  such  debt  was  fraudulently  executed 
by  the  administrator,  is  unnecessary  and  im- 
proper, the  release  being  a  matter  of  defense; 
but  as  the  allegations,  taken  together,  do  not 
constitute  a  defense  to  the  action,  they  will  be 
treated  as  surplusage,  and  will  not  render  the 
complaint  demurrable. — Trotter  v.  Mutual  Re- 
serve Fund  Life  Ass'n  (S.  D.)  70  N.  W.  S43. 
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§  7.    E\idence.  §  3. 

[a]      (Minn.:    1S95.) 

Upon  the  trial  the  defendant  gave  in 
evidence  a  written  release  signed  by  plaintiff, 
who.  in  rebuttal,  testified  that  he  knew  the 
name,  but  not  the  paper,  and  that  he  never 
saw  the  release  until  it  was  produced  at  the 
trial,  and  offered  to  prove  that  he  never  settled 
or  released  his  cause  of  action,  or  ever  talked 
about  it  with  any  of  the  defendant's  agents; 
that  the  defendant  had  made  him  a  present  of 
$25,  because  of  his  poverty,  and  asked  him  to 
sign  a  receipt  for  the  same;  and  that  such  re- 
ceipt  was  the  only  paper  he  ever  signed.  Held, 
that  it  was  error  to  exclude  the  offered  evi- 
dence.— Christianson  v.  Chicago,  St.  P.,  M.  & 
O.  Ry.  Co.  (Minn.)  63  N.  W.  639. 
61  Minn.  249. 

[l>]     (Minn.;    1890.) 

A  finding  that  plaintiff  had  not  voluntarily 
released  his  claim  against  defendant  for  inju- 
ries was  justified  by  evidence  that  plaintiff  was 
very  ignorant:  that  his  mind  was  affected  by 
the  injuries;  that,  while  he  was  still  confined 
to  his  bed.  plaintiff's  agent  presented  him  a 
draft  for  $25  and  a  formal  release,  which  was 
interpreted  to  him  by  defendant's  foreman;  and 
that,  although  the  amount  was  grossly  inade- 
quate, if  he  was  entitled  to  anything,  he  accept- 
ed it  and  signed  the  release  without  suggesting 
that  he  should  have  more:  his  testimony  being 
that  he  thought  the  paper  signed  was  only  a  re- 
ceipt for  the  money. — Christianson  v.  Chicago, 
St.  P.,  M.  &  O.  Ry.  Co.  (Minn.)  69  N.  W.  640. 


Diversion. 


RELEVANCY. 

Of  evidence,  see  "Evidence,"  §  108. 

RELICTION. 

See  "Riparian  Rights,"  §  2. 


RELIEF  FUND  ASSOCIATION. 

See  "Benevolent  Societies";    "Release  and  Dis- 
charge," §  3. 


RELIGIOUS  SOCIETIES. 

See,  also,   "Cemeteries";    "Charities." 

Charges  against  clergymen,  privileged  commu- 
nications, see  "Libel  and  Slander,"  §  16. 

Exemption  of  property  from  taxation,  see 
"Taxation,"  §  23. 

Power  of  city  to  act  as  trustee  for,  see  "Mu- 
nicipal Corporations,"  §  11. 

I'   1.    Church  government. 

(Neb.;    1895.) 

Where  a  local  church  organization  is  a 
member  of  an  association  of  congregations  hav- 
ing general  rules  and  government,  the  decisions 
of  the  association  are  binding  on  the  local  organ- 
ization, so  far  as  they  relate  to  the  church  gov- 
ernment.— Pounder  y.  Ash  (Neb.)  Go  N.  \V.  48. 
44  Neb.  672. 

|  2.    Church  property. 

(Neb.;    1897.) 

A  condition,  in  a  grant  for  church  pur- 
poses, that  the  lands  shall  revert  to  the  grantor 
ii  a  certain  event,  cannot  be  invoked  by  one 
faction  of  the  grantee,  to  the  prejudice  of  au- 

'.—  Moseman  v.  Heitshousen  (Neb.)  69  N. 
\Y.  'Jul. 


[a]  (Iowa;    1895.) 

A  church  incorporated  as  a  branch  of  a 
particular  denomination  cannot,  without  con 
sent  of  all  its  members,  transfer  property,  ac- 
quired for  its  benefit  as  such  corporation,  to 
another  denomination  or  branch  of  the  same 
denomination  holding  different  doctrines.  Giv- 
en, C.  J.,  and  Rothrock,  J.,  dissenting. — Park  v. 
Champlin   (Iowa)  64  N.  W.  674. 

[b]  (Iovra;    1895.) 
The  fact  that  a  church  incorporated  as 

a  branch  of  a  particular  denomination  has  be- 
come a  member  of  a  higher  body  of  the  same 
branch,  with  authority  only  in  spiritual  mat- 
ters, the  manual  of  which  provides  that  a 
church  in  good  standing  as  a  member  shall,  on 
reauest  for  dismissal  to  another  denomination 
or  branch  of  the  same  denomination,  receive  a 
letter  of  recommendation,  will  not  give  it  pow- 
er to  transfer,  without  consent  of  all  its  mem- 
bers, to  another  denomination  or  another  branch 
of  the  same  denomination,  property  acquired 
for  its  use  as  incorporated.  Given.  C.  J„  and 
Rothrock,  J.,  dissenting. — Park  v.  Champlin 
(Iowa)  64  N.  W.  674. 

5  4.    Liability  of  members. 
(Mich.;    1896.) 

The  members  of  the  building  committee  of 
an  unincorporated  religious  society,  through 
whom  materials  for  the  construction  of  a  church 
are  purchased,  are  liable  therefor,  though  the 
seller  charged  the  material  in  the  name  of  the 
society,  and  at  the  time  inquired  and  was  told 
that  the  money  for  payment  was  to  be  raised  by 
subscriptions  among  the  congregation,  and  by 
the  proceeds  of  fairs,  etc. — Clark  v.  O'Rourke 
(Mich.)  00  N.  W.  147. 

|   5.    Action    by     trustees     in    behalf     of 
members. 
(Mich.;    1897.) 

The  trustees  and  agents  of  a  church  society 
may  bring  an  action  in  behalf  of  themselves  and 
all  other  members,  all  having  a  like  interest  in 
the  Mtliject-matter. — White  v.  Rice  (Mich.)  70  N. 
W.  1024. 

§   6.    Jurisdiction  and  duties  of  courts. 

[a]  (Neb.;    1895.) 

Equity  will  not  supplement  the  rules  of 
a  church  by  supplying  a  remedy  for  the  regula- 
tion of  purelv  church  affairs. — Powers  v.  Budy 
(Neb.)  63  N.  W.  476. 
45  Neb.  20S. 

[b]  (Neb.;    1895.) 

Courts  will  not  review  proceedings  of 
church  tribunals  on  questions  involving  church 
discipline. — Powers  v.  Budy  (Neb.)  63  N.  W. 
476. 

45  Neb.  208. 
[o]     (Neb.:    1897.) 

When  the  right  of  a  faction  of  a  church 
to  control  church  property  and  records  depends 
mainly  on  matters  of  religious  doctrine,  the 
courts  should  not  interfere. — Moseman  v.  Heits- 
housen (Neb.)  69  N.  W.  957. 

§  7.   Decision  of  church  tribunal — Effect 
in  civil  courts. 
(Neb.;   1895.) 

Wh(  re  charges  have  been  preferred 
-i  a  minister  of  the  gospel,  and  he  has  been 
adjudged  guilty  by  the  highest  tribunal  of  the 
church  organization,  and  deposed  from  the  min- 
istry,  and  expelled  from  membership  in  the 
church,  courts  will  recognize  such  judgments  of 
the  church  tribunal,  enforce  their  observance,  and 
enjoin  the  one  against  whom  they  were  rendered 
from  further  acting  in  the  capacity  of  a  minis- 
ter, or  enjoying  the  rights  of  a  member  of  the 
church  organization,  and  will  also  enjoin  such 
party  and  member  of  the  local  congregation,  or 
i. thers  who  have  combined  with  him,  from  ex- 
cluding from  the  church  building  and  property,- 
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and  its  use  for  nny  proper  purpose,  or  from  dis- 
turbing them  in  such  use,  ministers  appointed  to 
marge  of  the  congregation  and  church, 
where  it  appears  that  the  church  property  was 
com  eyed  I  i  nization  or  its  truste 

church  purposes.     Pounder  v.  Ash  (Neb.)  63  N. 
\V.  48. 

44  Neb.  672. 


REMAINDERS. 

See  "Estates." 

Creatiou  by  deed,  see  '•Deed,"  §  18. 


REMAND. 

In  criminal  cases,  see  "Criminal  Law,"  §§  239, 
240. 

Of  case  removed  to  federal  court,  see  "Re- 
moval of  Causes." 


REMEDY  AT  LAW. 

See  "Equity,"  §  2. 

REMITTITUR. 

Affirmance  on  remitting  excess  of  judgment,  see 

"Appeal,"  S  295. 
To  defeat  jurisdiction  on  appeal,  see  "Appeal," 

§  43. 

REMONSTRANCE. 


Against  consolidation  of  highway  districts,  see 
"Highways,"  §  3. 


REMOTE  AND  PROXIMATE  CAUSE. 


See  "Damages,"  §  6;   "Negligence,"  §§  10-16. 


REMOTE  DAMAGES. 

See  "Damages,"  §§  30,  32. 

For  failure  to  deliver  telegram,  see  "Telegraph 
Companies,"  §§  10,  11. 


another,    see 

as     state,     see 


REMOVAL. 


See  "Office  and  Officer." 

From  premises,  abandonment  of  homestead,  see 
"Homestead."  §  16. 

Of  administrator,  see  "Executors  and  Adminis- 
trators," S  5. 

Of  assignee,  see  "Assignment  for  Benefit  of 
Creditors."  §  28. 

Of  city  officer,  see  "Municipal  Corporations," 
S§  45,  46. 

<  tf  fixtures,  see  "Fixtures,"  §  5. 

Of  guardian,  see  "Guardian  and  Ward,' 


Transfer  from  Justice  to  mayor  or  other  j 
■■,'•  $  l'j. 

from  one  docket  lo  ni  1 ' 

in  Qlvil  Ca  L9  21. 
from    one  lurt    to 

"Courts."    §   22. 

on    admission    of    tei 

"Courts,"  8  11. 

[uj     (Hlob.i    IS!).-.,  i 
Hofl  .   Ann.   St. 

removal  ol  i  auses  from  the  circuit  court  of  Kent 
count]   to  the  superior  court  of  Grand  Rai 
constitutional.— Wood  v.  Adsit  (Mich.)  t^!  N.  W. 
U9. 

105  Mich.  378. 
IbJ     (Neb.;    18!>.-..) 

The  sti tourl   will  not  examine  the  or- 

der  of  a  federal  court,  remanding  a  cause  for 
want  of  jurisdiction,  to  determine  whether  the 
remand  was  in  accordance  with  the  practice  of 
the  latter  court.  —  Fitzgerald  v.  Fitzgerald  & 
Malloiv  Const.  Co.  (Neb.)  02  N.  W.  899. 
4-1  Neb.  4G3. 
[cj     (N.  D.s    JKSIB.) 

<>ne  who  has  not  been  allowed  to  inter- 
vene in  an  action,  and  who  has  made  no  appli- 
cation therefor,  has  no  standing  to  petition  for 
the  removal  of  the  cause  to  a  federal  court. — 
State  v.  Barnes  (N.  O.)  65  N.  W.  688. 
5  N.  D.  350. 

[d)      (N.  D.;    1805.) 

Service  on  a  nonresident,  which  may  be 
set  aside  on  the  ground  of  privilege,  is  sufficient 
service  to  start  running  the  time  within  which 
a  petition  for  removal  of  the  cause  to  a  federal 
court  may  be  filed.— State  v.  Barnes  (N.  D.)  65 
N.  W.  088. 

5  N.  D.  350. 


REMOVAL  OF  CLOUD. 

See  "Quieting  Title— Removal  of  Cloud.' 


RENEWAL. 

Of  lease,  see  "Landlord  and  Tenant,"  §5  25-27. 
Of  note,  see  "Negotiable  Instruments,"  §§  18,  19. 
Of  policy,  see  "Insurance,"  §  14. 


§  2. 


REMOVAL  OF  CAUSES. 


See,  also,  "Venue  in  Civil  Cases." 

Transfer  from  justice  of  causes  involving  title 
to  land,  see  "Justices  of  the  Peace."  §  8. 


RENT. 


See  "Landlord  and  Tenant,"  §§  43-51. 

Allowance  for  rents  and  profits  in  partition,  see 

"Partition,"  §  7. 
Rights   of   purchaser   at   foreclosure   sale,    see 
"Mortgages,"  §  74. 


REPAIRS. 

Conditions  in  policy,  see  "Insurance,"  §  49. 

Duty  of  master,  see  "Master  and  Servant,"  §  40. 

Of  bridges,  see  "Bridges,"  §  1. 

Of  drains,  see  "Drainage,"  §  6. 

Of  leased  premises,  see  "Landlord  and  Ten- 
ant," §§  9-11. 

Of  streets,  duty  of  street-railroad  company,  see 
"Horse  and  Street  Railroads,"  §§  4,  5. 


REPEAL 

Of  ordinances,   see   "Municipal   Corporations,"  { 
28. 

Of  statute,  see  "Statutes,"  §§  24-33. 
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REPLEVIN,  I. 


(§  5)     1054 


REPLEVIN. 

I.  WHEN  ACTION  LIES— DEFENSES,  §§ 

1-6. 
n.  AFFIDAVIT  AND  WRIT,  §§  7-9. 

III.  PLEADING  AND  EVIDENCE,  §§  10-17. 

IV.  PRACTICE,  §§  18-28. 

V.  DAMAGES  AND  COSTS,  §§  29-32. 
VI.  BONDS  AND  ACTIONS  THEREON,  §§ 
33-35. 

Against  constable  for  property  seized  under  at- 
tachment, see  "Sheriffs  and  Constables."  §  8. 

Amendment  of  verdict,  see  "Trial,"  §  101. 

By  mortgagee,  see  "Chattel  Mortgages,"  §§  56, 
57. 

Bv  mortgagor  against  mortgagee,  see  "Chattel 
Mortgages,"  §§  40-42. 

Cross  action,  see  "Abatement  and  Revival,"  §  6. 

For  exempt  property  seized  under  attachment, 
see  "Exemptions,"  §  20. 

For  portion  of  commingled  goods,  see  "Confu- 
sion of  Goods." 

For  property  taken  for  taxes,  see  "Taxation," 
§§  52,  72. 

seized   under  execution,   see  "Execution,"  § 

18. 

Judgment  as  res  judicata,  see  "Judgment,"  §  59. 

Right  to  set-off,  see  "Set-Off  and  Counterclaim," 
§  1. 


I.   WHEN    ACTION    LIES  —  DEFENSES. 

§   1.   In  general. 

(Wis.:    1890.) 

Replevin  will  not  he,  under  Rev.  St.  § 
3732,  against  the  town  treasurer,  to  recover 
property  which  he  has  levied  on  under  a  tax 
warrant  valid  on  its  face. — Keystone  Lumber 
Co.  v.  Pederson  (Wis.)  67  N.  W.  696;  Ashland 
Lumber  Co.  v.  Same,  Id. 
93  Wis.  466. 

§'  2.    Ownership  and  right  to  possession. 

[a]  (Mich.;    1895.) 

The  vendee  under  a  land  contract,  with 
the  right  to  cut  and  remove  timber,  has  title 
sufficient  to  maintain  replevin  for  timber  cut 
on  the  land  by  a  mere  trespasser.— Gamble  v. 
Cook  (Mich.)  64  N.  W.  482. 

[b]  (Neb.;    1895.) 
The  right  of  possession  of  property  ob- 
tained by  a  trespass  cannot  be  made  the  basis 
of   replevin    therefor   after   losing   possession.— 
Ellsworth  v.  McDowell  (Neb.)  62  N.  W.  1082. 

44  Neb.  707. 

[c]  (Neb.:   1S95.) 

Plaintiff  in  replevin  must  show  that  the 
property  was  wrongfully  detained  by  defendant, 
and  that  he  was  entitled  thereto  at  the  com- 
mencement of  suit.— Peterson  v.  Lodwick  (Neb.) 
02  N.  W.  1100. 
44  Neb.  771. 

[d]  (Neb.:    1895.) 
In  replevin,  plaintiff  cannot  recover  mere- 
ly on  defendant's  failure  to  affirmatively  estab- 
lish  a   superior   right   to    the   property.— Johann- 
sen  v.  Miller  (Neb.)  03  N.  W.  141. 

45  Neb.  53. 

[e]  (Neb.:    1S!><;.> 
In  view  of  the  language  of  Code  Civ.  Proc. 

§§  101,  192.  prescribing  the  form  of  verdict  and 
judgment  in  replevin,  the  question  in  such  an  ac- 
tion is  the  right  to  possession  at  the  commence- 
ment of  the  action,  and  not  at  the  trial.— 
Brown  v.  Hogan  (Neb.)  69  N.  W.  100. 

If]      (Neb.;    1897.) 

A  plaintiff  in  replevin,  who  claims  a  special 
ownership  by  virtue  of  a  chattel  mortgage,  must 
allege  facts  showing  his  interest  in  the  property 
in  controversy,  and  also  facts  which  entitle  him 


to  the  immediate  possession  thereof. — Norcross 
i.  Baldwin  (Neb.)  70  N.  \V.  511. 

[g]      (Wis.;    1S95.) 

Where  a  vendee  of  a  bill  of  sale  given  as 
security  allows  the  vendor  to  keep  possession  of 
the  property  under  a  lease,  the  vendee  cannot 
maintain  replevin  against  one  seizing  the  prop- 
erty.— Schweitzer  v.  Hanna  (Wis.)  64  N.  W. 
997,  91  Wis.  318. 

[hj     (Wis.:    1895.) 

A  vendor  of  standing  timber,  who  retains 
title  to  all  logs  cut  from  the  land,  and  lumber 
manufactured  from  the  logs,  until  the  pur- 
chase price  is  paid,  may  maintain  replevin  up- 
on the  vendee's  default  in  such  payment.  Bent 
v.  Hoxie  (Wis.)  64  N.  W.  426.  90  Wis.  625, 
followed.— H viand  v.  Bohn  Manuf'g  Co.  (Wis.) 
65  N.  W.  170,  92  Wis.  157. 

Ul     (Wis.;    1S9G.) 

A  licensee  under  an  unrevoked  license  to 
cut  and  remove  timber,  for  which  privilege  he 
has  paid  full  value,  has  title  sufficient  to  main- 
tain replevin  for  the  timber  after  it  has  been 
cut  and  removed  by  a  mere  trespasser.  Casso- 
day,  C.  J.,  dissenting. — Keystone  Lumber  Co.  v. 
Kolman  (Wis.)  69  N.  W.  165. 

§   3.    Property  in  custodia  legis. 

(Wis.:    1895.) 

Rev.  St.  §  4624,  provides  that  the  officer 
arresting  any  person  for  larceny  shall  secure 
the  property  alleged  to  have  been  stolen,  and, 
on  conviction  of  defendant,  restore  it  to  the  own- 
i  er.  The  court,  before  the  trial,  directed  the  of- 
ficer to  return  the  property  to  defendant  on  re- 
ceipt of  a  bond.  The  order  provided  that  such 
delivery  should  not  impair  the  owner's  right  to 
replevy  the  property.  Held,  that  alter  such  de- 
livery the  property  was  not  in  the  custody  of 
the  law,  so  as  to  defeat  the  owner's  right  to  re- 
plevy the  same. — Byrne  v.  Byrne  (Wis.)  62  N. 
W.  413,  89  Wis.  659. 

§  4.    Property  seized   under   execution. 

(Mich.:    IS!)."..} 

Where  a  sheriff,  at  the  instance  of  judg- 
ment creditors,  has  seized  property  under  a 
writ  of  execution,  and  placed  it  in  the  control  of 
a  stranger,  an  action  of  replevin  will  not  lie 
against  the  judgment  creditors. — House  v.  Tur- 
ner (Mich.)  64  N.  W.  20. 

§   5.    Demand. 

[a]      {Iowa;    189G.) 

Demand  is  not  necessary  before  an  ac- 
tion of  replevin  for  a  horse  of  which  both  par- 
ties claim  absolute  ownership. — Leek  v.  Ohes- 
ley  (Iowa)  67  N.  W.  580. 

lb]     (Mich.;    1890.) 

Where  a  tenant  on  shares  has  moved  the 

crop,   and  denies  that   the   landlord   has   any  in- 

1  terest  therein,   a   demand  by  the   latter   is   not 

i  necessary. — Breitenwischer    v.    Clough     (Mich.) 

69  N.  W.  88. 

[cl     (Neb.;    1895.) 

Where  a  defendant  in  replevin  did  not 
come  into  possession  of  the  property  rightfully, 
it  is  not  necessary  for  plaintiff  to  make  proof 
of  demand  and  refusal,  in  order  to  recover  costs. 
—Wilcox  v.  Beitel,  61  N.  W.  722,  43  Neb.  457. 

[d]  (Wis.;    1S95.) 
Where,    in    replevin,    both    parties    claim 

title  and  the  right  of  possession  incident  thereto, 
no  demand  is  necessary. — Byrne  v.  Byrne  (Wis.) 
62  N.  W.  413,  89  Wis.  659. 

[e]  (Wis.:    1895.) 
Plaintiffs    sold    standing    timber,    to    be 

manufactured  into  lumber,  on  the  agreement 
that  they  should  retain  title  thereto  till  the 
payment  of  the  price;  and,  after  default,  plain- 
tiffs' agent  forbade  further  shipments,  and  pla- 
ced men  in  charge  of  the  lumber.  Defendant 
retook  possession  by  force,  denying  plaintiffs' 
rights.     Held,  that  plaintiffs  need  make  no  de- 
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mand    before    bringing    replevin.  —  Hyland    t. 
Bonn  Manuf'g  Co.  (Wis.)  85  N.  \V.  170. 
92  Wis.  157. 

[f]     (Win..    1890.) 

Plaintiffs,    who   had   delivered    logs   under 
an  agi  eemem    w  qi  i  eby  title  was  to  remo 
them   liil  payment  of  the  [nice,  retook   i 
sion  .hi  the  fendee's  default,  drove  the  log 

the  river,  and  1 il  them,  the  mark  on  them 

being  recorded  in  their  name;  and  thereafter  de 
mt,  who  bad  taken  a  mortgage  on  the  prop 

erty   from   I l.i ■   vendee,   will lire   of   plaintiffs' 

rights,  seized  the  same  under  his  mortgage. 
Held  that,  as  such  seizure  was  tortious,  plaintiffs 
could  maintain  replevin  withoul  a  previous  de- 
mand.—Perkins  v.  Best  (Wis.)  68  N.  W.  7G2. 

§   6.    Defenses. 

[n]     iIixvji:    L806.) 

In  replevin  against  an  officer  who  baa  lev- 
ied on  the  property  in  question  under  an  execu 
tion  against  a  third  person,  defendant  may  sei 
up  as  a  defense  that  since  the  commencement 
of  the  action  a  landlord's  lien  has  been  estab- 
lished against  it  and  the  property  taken  from 
him  to  satisfy  such  lien;  and  this  though  plain- 
tiff was  not  a  party  to  the  landlord's  attach- 
ment.—Neeb  v.  McMillan  (Iowa)  OS  N.  W.  438. 

[bl     (Mich.:    1890.) 

Where  plaintiff  shows  possession  under 
claim  of  purchase,  and  forcible  taking,  defend- 
ant cannot  impeach  his  title. — Conely  v.  Dudley 
(.Mich.)  G9  N.  W.  151. 

Ic]     (Neb.;    IS9«.) 

It  is  a  good  defense  to  an  action  in  re- 
plevin to  prove  title  and  right  of  possession  in 
a  third  person. — Fuller  v.  Brownell  (Neb.)  67 
N.  W.  6. 

4S  Neb.  145. 


II.   AFFIDAVIT  AND  WRIT. 

§  7.   Amendment. 

(Neb.;    ISO."..) 

An  affidavit  in  replevin  by  a  corpora- 
tion, made  on  behalf  of  plaintiff  by  one  of  its 
officers,  which  referred  to  the  rights  and  claims 
of  "affiant"  in  the  property,  instead  of  those 
of  the  corporation,  could  not  be  amended  to 
cure  the  defect.  —  Commercial  State  Bank  v. 
Ketcham,  65  N.  W.  201,  46  Neb.  568. 

§   8.    Certificate  of  copy. 
(Mich.;    ]895.) 

A  writ  of  replevin  should  not  be  dismiss- 
ed because  the  copy  delivered  to  the  defendant 
at  the  time  of  service  was  not  certified,  no  dam- 
age to  defendant  having  been  caused  thereby. — 
Anderson  v.  Lenawee  Circuit  Judge  (Mich.)  62 
N.  W.  1027. 

105  Mich.  89. 

§  9.   Issuance  against  nonresident. 
(Mich.;    1S95.) 

The  appearance  of  a  nonresident  in  a 
replevin  suit  cannot  be  forced  by  successive 
writs,  issued  without  expectation  of  service, 
and  the  writ  should  be  quashed  on  motion 
where  11  months  have  elapsed  since  the  issu- 
ance of  the  last  writ,  and  no  return  thereof  has 
been  made. — Lananan  v.  Grove  (Mich.)  64  N. 
W.  740. 


III.    PLEADING  AND  EVIDENCE. 

§   10.    Petition  or  complaint, 
[a]     (Neb.:    189.-..) 

A  complaint  in  replevin  by  a  mortgagee 
against  a  stranger  is  insufficient,  by  failure  to 
show  that,  as  between  mortgagor  and  mortga- 
gee, the  latter  bad  the  right  of  possession. — 
Camp  v.  Pollock,  64  N.  W.  231,  45  Neb.  771. 


[b]     (Neb. |    iv:ji;.i 

A  petition  in  replevin  for  19  head  of  steers 
from  11'  to  18  months  old,  branded  "l,"  a 
yearling  steer,  branded  "flatiron,"  alleged  plaln- 
1  ht  ui  di  i  i  v.  I-  ,  ii..i  '1  1  mortgages.    11  ap- 

:    that  one    u 

ed    "i."   and    the   other,  32  cows,   29  of 
which   had  calves  by  their  side,  the  cows  being 

il    "flatiron."      The    ages    "f    the   - 
claimed  wen-  fixed  by  the  petition  with  refer 
to  the  time  suit  was  brought,  but  the  rec- 
ord did  not  disclose  when  thai  was.     Held,  as 
against  an  attack  tir-t  made  after  judgment,  the 
petition   was   not   defective  for  failing  to  avei 
that  the  cattle  claimed  wen-  the  Increase  of  cat- 
cribed  in  the  mortgage. — Merrill  v.  Equi 
iii  li    Farm  &  Stock  Imp.  Co.  (Neb.)  88  N.  W. 
365. 
[<•]    (Neb.;   18070 

Where  plaintiff  bases  his  right  to  posses- 
sion on  a  special  ownership,  he  musl  plead  the 
facts  creating  such  ownership.— Gritting  v.  Cur- 
tis (Neb.)  69  N.  W.  968. 


11. 


Amendment. 


(Iowa:    1896.) 

In  replevin  for  a  horse,  where  the  value 
of  the  animal  as  st :i toil  in  the  complaint  was 
admitted  by  defendant,  a  subsequi  at  order  al 
lowing  an  amendment  which  gave  a  greater 
sum  as  the  value  of  the  animal  will  not  be 
disturbed,  on  the  ground  that  defendant  had 
not  called  any  witnesses  on  the  question  of 
value,  and  was  not  prepared  to  meet  the  amend- 
ment, in  the  absence  of  a  motion  by  defendant 
for  a  continuance  on  such  ground. — Leek  v. 
Cheslev  (Iowa)  67  N.  W.  580. 

§   12.   Answer. 

[a]     (Iowa:    1897.) 

Where  the  answer  in  replevin  merely  al- 
leges that  plaintiff's  mortgagor  did  not  own  the 
property,  nor  intend  to  mortgage  it,  and  that  he 
informed  plaintiff  of  defendant's  interest  there- 
in at  the  time  the  mortgage  was  given,  the  con- 
tention that  the  recording  of  the  mortgage  was 
not  constructive  notice,  because  the  acknowl- 
edgment was  invalid,  is  not  available  to  defend- 
ant.— Union  Bank  of  Wilton  v.  Creamery  Pack- 
age Manuf'g  Co.  (Iowa)  70  N.  W.  728. 

|b]     (N.  D.;    1897.) 

A  general  denial  puts  in  issue  plaintiff's 
ownership  and  right  of  possession,  and  the 
wrongful  detention  by  defendant. — Piano 
Manuf'g  Co.  v.  Haley  (N.  D.)  70  N.  W.  277. 

[c]      (S.  D.;    1S94.) 

In  replevin  of  property  as  the  "owner" 
thereof,  an  answer  denying  that  "plaintiff  is  or 
ever  was  the  owner"  of  the  property  held,  on  de- 
murrer, to  "state  facts  sufficient  to  constitute  a 
defense."— Hill  v.  Walsh  (S.  D.)  61  N.  W.  440. 
6  S.  D.  421. 

§   13.    Pleading  and  proof. 

[a]  (Iowa;    189(i.) 

In  an  action  to  recover  personal  proper- 
ty  taken  under  execution,  where  the  petition 
first  alleges  that  plaintiff  is  the  absolute  and 
unqualified  owner  of  said  property,  but  it  clear- 
ly appears  from  the  whole  petition  that  she 
claims  under  chattel  mortgages  only,  the  mort- 
gages are  admissible  in  evidence.— Darnall  v. 
Bennett  (Iowa)  67  N.  W.  273. 

[b]  (Neb.;    1S95.> 

An  allegation  of  general  ownership  in  an 
action  of  replevin  is  not  supported  by  proof  of  a 
mere  lien  or  other  special  ownership.— Sharp  v. 
Johnson  (Neb.)  62  N.  W.  466. 
44  Neb.  165. 

Ic]     (Neb.;    1S9G.) 

A  plaintiff  in  replevin  may,  under  a  peti- 
tion alleging  general  ownership  and  right  of  pos- 
session in  himself  and  a  wrongful  detention  by 
defendant,  prove  fraud  inducing  a  previous  sale 
by  plaintiff  to  defendant,  and  a  rescission  because 
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thereof.— Phenix    Iron-Works   Co.    v.    McEvony 
(Neb.)  66  N.  W.  290. 
47  Neb.  228. 

[d]  (Neb.:    1896.) 

An  allegation  of  general  ownership  in  a 
petition  and  affidavit  in  replevin  is  not  supported 
by  the  introduction  of  the  chattel  mortgage  under 
which  the  plaintiff  claims  the  right  of  posses- 
sion of  the  property  replevied. — Strahle  v.  First 
Nat  Bank  (Neb.)  66  N.  W.  415. 

47  Neb.  319. 

[e]  (Neb.;    1897.) 

Allegations  of  plaintiff's  general  owner- 
ship and  right  of  possession  are  not  proved  by 
the  introduction  of  a  chattel  mortgage  to  him 
describing  the  property  in  issue. —  Robinson  r. 
Kilpatriek-Koch  Drv-Goods  Co.  (Neb.)  70  N. 
W.  378. 

If]     <N'el>.:    1897.) 

In  replevin,  a  party  may  prove  fraud  un- 
der general  allegations  of  ownership  and  right 
of  possession. — Woodbridge  v.  De  Witt  (Neb.) 
70  N.  W.  506. 

Is]     (Neb.;   1897.) 

Where  plaintiff  bases  his  claim  to  the  prop- 
erty on  a  chattel  mortgage  executed  by  defend- 
ant, who  admits  its  execution,  but  denies  all  the 
other  allegations  of  the  complaint,  and  pleads 
facts  upon  which  he  predicates  fraud  in  procuring 
the  mortgage,  if  the  evidence  shows  that  de- 
fendant never  intended  to  give,  nor  plaintiff  to 
take,  a  mortgage  on  the  property,  and  that  the 
mistake  was  not  the  result  of  defendant's  negli- 
gence, defendant  will  be  entitled  to  verdict, 
though  he  fails  to  prove  fraud. — Piano  Manuf'g 
Co.  v.  Daley  (N.  D.)  70  N.  W.  277. 

[li]     (S.  D.:    1895.) 

In  replevin,  where  plaintiff  claims  the 
property  under  a  written  lease,  which  he  intro- 
duces in  evidence,  defendant  may  avail  himself 
of  the  stipulation  therein  giving  him  a  lien  on 
the  property,  without  pleading  such  lien  as  an 
affirmative  defense. — Esshom  v.  Watertown  Ho- 
tel Co.  (S.  D.)  63  N.  W.  229. 

§   14.   Matters  admissible  under  gen- 
eral denial. 

[a]     (Neb.:    1S96.) 

Defendant  in  replevin  may,  under  a 
general  denial,  show  that  he  holds  the  prop- 
erty under  an  execution. — Best  v.  Stewart 
(Neb.)  67  N.  W.  881. 

48  Neb.  S59. 
lb]     (Neb.;   1896.) 

After  the  commencement  of  an  action  of 
replevin  for  cattle  claimed  by  defendants  under 
a  sale  by  plaintiff's  agent,  which  plaintiff  claim- 
ed was  unauthorized,  but  before  trial,  plaintiff 
learned  that  it  had  received  the  benefit  of  a 
portion  of  the  proceeds  of  the  sale,  which,  how- 
ever, it  neither  returned  nor  tendered  to  de- 
fendants. Held,  that  the  ratification  of  the  sale 
which  thereby  resulted  could  be  proved  by  de- 
fendants under  a  general  denial,  without  filing 
a  supplemental  answer  setting  up  the  facts. — 
Johnston  v.  Milwaukee  &  Wyoming  Inv.  Co. 
(Neb.)  68  N.  W.  383. 

[e]      (S.  r>.;    1S95.) 

Under  a  general  denial  in  claim  and  de- 
livery the  defendant  may  show  title  in  himself 
or  in  a  stranger,  and  fiat  some  other  person 
was  in  possession  at  the  commencement  of  the 
action.— Pitts  Agricultural  Works  v.  Young  (S. 
D.)  62  X.  W.  432. 

Id)      IS.  D.;    1S96.) 

Under  a  general  denial  in  claim  and  deliv- 
ery against  a  sheriff,  defendant  may  show  that 
the  goods  belong  to  a  third  person,  and  that  his 
possession  is  rightful  under  an  attachment.— 
Conner  v.  Knott  (S.  D.)  66  N.  W.  461. 

§   15.    Evidence, 
la]     (Ioiva:   1S9G.) 

In  replevin  by  a  chattel  mortgagee 
against   a   levying   creditor    of    the    mortgagor, 


evidence  of  the  source  from  which  the  mort- 
gagor procured  the  mortgaged  property  is  im- 
material.—Darnall  v.  Bennett  (Iowa)  07  N.  W. 
273. 

lb]     (Mieb.:    1S95.) 

In  replevin  it  appeared  that  plaintiff 
gave  defendant  a  mortgage  on  the  property  to 
secure  notes  given  for  a  horse  warranted  by 
defendant  to  be  sound,  that  defendant  had  tak- 
en the  property  under  the  mortgage,  because 
one  of  the  notes  was  due  and  unpaid,  and  that 
defendant  had  returned  the  horse  because  he 
claimed  there  was  a  breach  of  the  warranty. 
Held,  that  it  was  not  error  to  permit  plaintiff 
to  testify  that  he  relied  on  the  warranty  in 
making  the  purchase  of  the  horse. — Rogers  v. 
Ferris  (Mich.)  64  N.  W.  1048. 

Ic]     (Minn.;    1896.) 

A  seed-grain  note  is  not  a  conditional 
sale  of  the  property  therein  described,  so  as  to 
vest  title  thereto  in  the  payee  on  default  of  the 
maker;  and  it  was  hence  error,  in  replevin  for 
grain  described  in  such  a  note,  to  admit  the 
note  in  evidence  to  establish  the  payee's  owner- 
ship.—Schofield  v.  National  Elevator  Co. 
(Minn.)  67  N.  W.  645. 
64  Minn.  527. 

Id]      (Neb.;    1896.) 

An  appraisement  made  in  an  action  of  re- 
plevin for  the  purpose  of  determining  the 
amount  of  a  bond  to  be  given  therein  is  not  a 
part  of  the  record  of  the  ease,  in  such  a  sense 
as  to  make  it  part  of  the  proofs  upon  the  trial, 
unless  offered  and  received  in  evidence. — Demp- 
ster Mill  Manuf'g  Co.  v.  First  Nat.  Bank  (Neb.) 
68  X.  W.  477. 


16. 


Burden  of  proof. 


[al     (Mieb.:    1890.) 

Proof  of  possession  in  plaintiff,  under  claim 
of  purchase  from  the  true  owner,  and  of  forci- 
ble taking  of  the  property  without  consent, 
places  upon  defendant  the  burden  of  justifying 
his  taking.— Conely  v.  Dudley  (Mich.)  69  N.  W. 
151. 

[b]     (Neb.:    1896.) 

If  plaintiff  in  replevin  shows  that  he  was 
in  undisputed  possession  of  the  replevied  goods 
under  a  claim  of  ownership,  it  devolves  on  de- 
fendant to  show  that  the  possession  was  in- 
terrupted under  a  superior  right. — Barkley  v. 
Leiter  (Neb.)  68  N.  W.  381. 

§17.   Sufficiency. 

la]     (Iowa;    1896.) 

Iii  an  action  against  a  sheriff  and  an  at- 
taching  credit.,.,  to  recover  goods  held  by  them 
under  an  attachment  against  a  third  person, 
where  there  was  evidence  that  plaintiff  had  sold 
the  goods  to  such  third  person,  but  none  that 
the  sale  had  been  rescinded,  a  verdict  should 
have  been  directed  for  defendant. — Morse  v 
Ha  mill  (Iowa)  66  N.  W.  892. 
[b]     (Neb.;    1895.) 

Where  the  rights  of  plaintiff  in  replevin 
are  based  on  written  leases  of  parties  from  whom 
he  claim."],  the  failure  to  offer  in  evidence  such 
leases  will  defeat  the  action. — Johanusen  v.  Mil- 
ler (Neb.)  63  X.  W.  141. 
45  Neb.  53. 


IV.    PRACTICE. 

§18.    Compliance  with  order  for  seizure 
of  goods. 
(S.    D.;    1S97.) 

Where  the  order  for  seizure  in  claim  and 
delivery  required  the  officer  to  take  all  the 
property  described  in  the  affidavit,  and  he  took 
only  a  part,  and  returned  the  affidavit  and  order 
into  court,  certifying  the  partial  seizure,  with- 
out giving  reasons  for  not  seizing  all,  it  was 
proper  to  permit  him  to  withdraw  such  papers, 
and  take  the  balance  of  the  described  property 
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thereunder,    since    the  return    was    premature, 
mp    Lnws,  i   (983,  requiring  i  in 

i   within  20  days 

after        kin  i 

lej    (Si  D.) 
70  N.   \\ 

S    19.    Parties — Intervention    and    substi- 
tution, 
[n]     (Iowa:    1806.) 

In  replevin  against  a  sheriff  for  attached 
i,     at  pld      i  iff,    bis  rights  be- 
ing di  i  ipon   the   validity  of  '1"'  attnch- 
uill    judgment   has  been  rendered 
-i   the  sheriff,  cannot,  by   intervention,  en- 
uis   rights   under  the  attachment,   the  de- 
fault judgmi  ni  not  being  set  aside.— Dupont  & 
i  o.  v.  Autos  (Iowa)  66  N.  \V.  771. 

1 1>|     (Iowat    18»6.) 

Under  Code,  S  3228,  providing  thai  third 
claiming  property  involi  ed  in  replevin, 
may  set  up  Lheit  claims  by  intervention,  and  sec- 
tion 2684,  providing,  in  regard  to  inters 
that  interv r  has  no  right  to  delay,  it  is  er- 
ror, in  replevin,  after  default  has  been  entered 
againsl  di  fondant,  to  permit  a  third  person  to  in- 
tervene, the  default  not  being  set  aside. — Du- 
pont  &  Co.  v.  Amos  (Iowa)  66  N.  W.  774. 
[ej     (Neli.:    1897.) 

In  n  replevin,  where  the  plaintiff  has  taken 
the  property,  it  is  error  to  permit  a  stranger  to 
he  substituted  Cor  the  original  plaintiff,  over  de- 
fendant's objection. — Flanders  v.  Lvon  vV  Hea- 
ley  (Nel..)  7n  N.  W.  524. 

$   20.   Dismissal. 

[a]  (Neb.:    1806.) 

When  a  plaintiff  in  replevin,  wlio  lias  ob- 
tained the  property,  fails  in  his  proof,  or  fail 
to  prosecute  the  action,  the  defendant  is  entitled 
to  judgment,  and  a  trial  of  his  right  of  property 
or  possession,  for  the  purpose  of  establishing  bis 
damages.  Hence  plaintiff  cannot  dismiss  with 
out  consent. — Garber  v.  Palmer,  Blanchard  &  Co. 
(Neb.)  66  N    W.  656. 

47  Neb.  C99. 

[b]  (Neb.;    1S96.) 

In  replevin,  where  the  property  has  been 
taken  under  the  writ,  and  delivered  to  the 
plaintiff,  be  cannot  dismiss  the  action,  and 
bhereby  prevent  the  defendant  from  having  the 
right  to  the  possession  determined  in  that  suit. 
— Vose  v.  Muller  (Neb.)  67  N.  YV.  598. 

48  Neb.  602. 

§  21.   Directing  verdict. 

(N.  D.;    1S!»<;.) 

The  rule  requiring  the  court  to  direct  a  ver- 
dict where  the  facts  are  undisputed  applies  to 
( laim  and  delivery  cases. — Fletcher  v.  Nelson  (N. 
D.)  G9  N.  W.  53. 

5   22.    Issues   determinable. 
(Mich.;    1895.) 

In  replevin  by  the  legal  owner  of  wild 
lands  for  timber  cut  and  removed  therefrom, 
the  fact  that  defendant  was  in  bona  fide  adverse 
possession  of  tbe  land  when  he  cut  the  timber 
does  not  preclude  an  investigation  of  title  to  the 
land. — McKinnon  v.  Meston  (Mich.)  62  N.  W. 
1014. 

104  Mich.  642. 

§   23.    Verdict  and  findings, 
[a]     (Mich.:    1894.) 

A  general  verdict  for  plaintiff  in  replevin, 
fixing  the  sum  due  under  a  contract  of  sale  of 
a  piano,  and  giving  plaintiff  a  lien  for  that 
amount,  does  not  warrant  the  entry  of  a  judg- 
ment that  the  jury  assessed  such  amount  as 
damages  for  detention.  —  Guerold  v.  Holtz 
(Mich.)  CI  N.  W.  278. 
103  Mich.  118. 
[bj     (Neb.;    1S95.) 

"Where,  by  special  finding  on  sufficient 
evidence,   the   value  of   replevied  property   was 


'  t    rendered   on   a  general    I 

nit    will    not    be    di-- 
I'.iiiil;      v.      Wee!. 
(Neb.)  63  N.  W 

'.el,.      1    18. 
[Ol      (Nel..:     LSI).-,. I 

\    Ending,   in    replevin   by  a   mortgagee 
I  an  attaching  creditor,  that  the  pi 

.i|       ;i         ale      ol      the     pro]  re     iSlltlien 

satisfy    plaintiffs    ti"  rtga  ad    defen 

claim  also,  .'  For  de 

property  oi 

the  value  therei  i  *rj  '  i t 

Co.  v.  Strauss,  t,i  N.  VV.  223,  45  Neb.  793. 
[<IJ     (Neb.;    1896.) 

A  petition  in  replevin  alleging  "that,  during 
the  time   the  said    goods  wire    in    the  poSBi 
and  under  the  control  of  the  defends 
tides    oi'    said    goods    described    in    Exhibit    C, 
which    is  herein  attached,  and  made  a   part   ol 
ibis  petition,  were  damaged  and  di  si royed  with- 
out  the  consent   of   plaintiff,    as   stated    i. 
exhibit,  to  the  amount  set  opposite  each  article 
in  said   exhibit,   and    in   the  aggregate   to 
amount  of  $1,840,  to  plaintiff's  damages  in  the 
sum  of  $1,840,"  was  sufficient  to  sustain  o 
ing    for    damages    resulting    from    injury    to    tie 

property.— Rosecrans  v.  Asay  (Neb.)  68  X.  \V. 
027. 

lei     (Nol>.:    IK'Kl.l 

A  verdict  in  replevin  for  a  defendant  who 
claims  under  a  lien,  without  a  finding  as  to  the 
value  of  his  posses-inn,  is  not  responsive  to  the 
issues,  and  is  contrary  to  law,  within  Code  Civ. 
I'roc.  Si  old.  subd.  0.— Creightou  v.  Haythorn 
(Neb.)  68  N.  W.  934. 

[II      (Neli.:     IS97.) 

\  plaintiff  in  replevin  alleged  thai  be  was 
the  owm  i-  and  enth led  to  the  in""    lis      po 
sion  of  i In-  property.     The  answer  ivns  a  gen 
eral  denial.     All  i be  plaintiff's  evidence  •■ 
to  show  that  lie  bad  a  special  interest  in  or  lien 
upon   the   property   replevied,   and  the   court  so 
found,      add,   that  the  finding  did  not  respond 
to  the  issues.— Wilson  v.  City  Nat.  Bank  (Neb.) 
70  N.  W.  501. 
[S]    (S.  n.:   is:>r..» 

In  claim  and  delivery,  where  the  property 
is  talon  by  the  officer  under  process,  and  the  pre- 
sumption that  it  was  taken  from  the  defeudant 
is  not  overcome  by  proof,  a  verdict  finding  all 
the  issues  in  favor  of  the  defendant  will  ordina- 
rily be  construed  with  reference  to  this  presump- 
tion, ami  not  as  finding  that  the  defendant  was 
not  in  possession  of  the  property  at  the  com- 
mencement of  the  action. — Pitts  Agricultural 
Works  v.  Young  (S.  D.)  62  N.  W.  432. 
6  S.  D.  557. 

§   24.    Judgment. 

[a]  (Minn.;    1895.) 

In  an  action  of  replevin,  where  plaintiff 
did  not  take  possession  of  the  property,  and  the 
parties  proceeded  as  in  an  action  for  accounting 
to  determine  the  amount  of  a  lien  which  the 
evidence  showed  defendant  had  on  the  property, 
the  judgment  for  plaintiff  for  recovery  of  pos- 
session should  be  conditioned  on  the  payment  of 
the  amount  of  the  lien  found  due. — Bassert  v. 
Haren  (Minn.)  63  N.  W.  713. 
61  Minn.  346. 

[b]  (Neb.;    1897.) 

Where,  in  replevin,  the  property  has  been 
delivered  to  the  plaintiff,  the  county  court,  on 
finding  for  the  defendant,  may  render  judgment 
for  the  value  of  the  property,  although  it  ex- 
1,000,  the  jurisdictional  limit  ot  that  court. 
—Bates  &  Co.  v.  Stanley  (Neb.)  70  N.  W.  972. 
Ic]     (Neb.;    1S97.) 

Since  Comp.  St.  c.  20,  §  2,  confers  on  the 
county  court  jurisdiction  in  replevin  suits  where 
the  appraised  value  of  the  property  does  not 
$1,000,  the  jurisdiction  is  not  ousted 
by  proof  on  the  trial  that  the  property  ex- 
ceeds that  value,  but  judgment  cannot  be  ren 
dered  for  more  than   the  jurisdictional  limit  of 
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$1,000,  exclusive  of  costs.— Bates  &  Co.  v.  Stan- 
ley (KebJ  TO  N.  W.  972. 

[d]     (Wis.:   1S96.) 

A  complaint  in  replevin  will  not  support 
a  judgment  against  a  defendant  not  alleged  to 
have  at  any  time  had  possession  of  the  proper- 
ty, or,  being  in  possession,  to  have  refused  to 
surrender  on  a  proper  demand:  the  only  allega- 
tion to  implicate  such  defendant  being  that  "the 
defendants  unlawfully  detain  the  same."— Stahl 
v.  Chicago.  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.)  OS 
N.  W.  954. 


S   25. 


In  the  alternative. 


la]     (Vol-..;    1S95.> 

Where  a  judgment  is  rendered  for  de- 
fendant in  replevin  merely  for  damages  for  with- 
holding the  property,  and  costs,  plaintiff  is  not 
prejudiced  by  a  failure  to  render  the  judgment 
against  him  in  the  alternative,  either  for  a  re- 
turn of  the  property,  or  the  value  thereof. — Scott 
v.  Burrill  (Xeb.)  62  N.  W.  1093. 
44  Neb.  755. 

[b]  (Neb.;    1S97.) 

Defendant  in  replevin,  to  whom  return  of 
the  property  or  its  value  has  been  awarded, 
who  recovers  the  property  by  reason  of  his  orig- 
inal title,  wih  bo  held  to  have  waived  his  right 
to  the  alternative  relief  granted  by  the  judg- 
ment—Otto  v.  Burch  (Xeb.)  70  N.  W.  513. 

[c]  (S.  D.;   1S95.) 

In  claim  and  delivery,  where  defendant 
pleads  property  in  himself  or  in  a  stranger,  or 
traverses  plaintiff's  right  to  the  possession,  and 
prevails  in  the  action,  he  is  entitled  to  a  judg- 
ment for  the  return  of  the  property,  or  its  value, 
in  ease  a  return  cannot  be  had. — Pitts  Agricul- 
tural Works  v.  Young  (S.  D.)  02  N.  W.  432. 
6  S.  D.  557. 
[«1]     (S.  r».;    1S97.) 

In  claim  and  delivery  by  a  chattel  mortga- 
gee against  the  mortgagor,  where  defendant 
gives  a  redelivery  bond,  and  retains  possession 
of  the  property,  and  its  value  exceeds  the  debt 
secured,  it  is  error  to  give  plaintiff  alternative 
judgment  for  the  value  of  the  property,  instead 
of  for  the  amount  due  on  the  mortgage,  dam- 
ages, if  any,  and  costs,  though  Comp.  Laws. 
83,  5099,  construed  literally,  contemplate 
a  verdict  and  judgment  in  all  cases  for  the  ac- 
tual value  of  the  property,  when  a  delivery  can- 
not be  had. — National  Bank  of  Commerce  v. 
Feeney   (S.   O.)   70  X.   TV.   874. 


26. 


Satisfaction. 


[a]  (Xeb.;    1890.) 

Plaintiff  in  replevin,  against  whom  judg- 
ment was  rendered  for  return  of  the  property, 
or  its  value,  paid  the  costs,  also  the  damage 
awarded  for  wrongful  detention,  and  thereupon 
made  a  tender  of  the  property  to  defendant. 
Held  a  discharge  of  the  alternative  judgment. — 
Manker  v.  Sine  (Xeb.)  66  X.  TV.  840. 
47  Xeb.  736. 

[b]  (Nel>.;    1897.) 

B.  and  K.,  as  agents  for  G.,  took  posses- 
sion of  personal  property  by  virtue  of  a  mort- 
gage  executed  by  O.  In  replevin  by  the  latter 
before  a  justice,  judgment  was  entered  for  de- 
fendants for  the  return  thereof,  or  the  value. 
From  said  judgment,  O.,  upon  giving  a  bond, 
appealed  to  the  district  court,  where  defendants 
also  recovered  judgment.  Afterwards,  O.  hav- 
ing failed  to  return  the  property.  G.  recover- 
ed the  same  by  replevin  in  his  own  name,  under 
his  mortgage,  and.  after  foreclosure,  applied  the 
proceeds  on  the  mortgage.  Held,  iu  a  subse- 
quent action  by  B.  and  K.  upon  the  appeal  un- 
dertaking given  by  O.,  that  the  judgment  in  the 
original  action  was  satisfied  except  as  to  dam- 
ages and  unpaid  costs  by  the  delivery  to  G. 
in  the  subsequent  action  of  the  mortgaged 
property,  and  the  disposition  thereof  by  him 
in  accordance  with  the  terms  of  bis  tnoi 
-Otto  v.  Burch  (Xeb.)  70  X.  TV.  513. 


§   27.    Election  as  to  judgment. 

(Iowa:    1896.) 

The  holder  of  a  first  mortgage  on  per- 
sonal property  which  has  been  sold  by  a  second 
mortgagee,  the  purchaser  being  in  possession, 
cannot,  in  replevin  against  the  two,  refuse  to 
take  the  property  under  his  writ,  and  recover 
judgment  for  its  value  against  the  second  mort- 
gagee, who  has  parted  with  his  interest  and  pos- 
session.— Xichols  v.  Sheldon  Bank  (Iowa)  67 
N.  TV.  582. 

§  28.   Review. 

la]     (Neb.:    1897.) 

In  replevin,  the  county  court  found  for  the 
plaintiff  as  to  certain  of  the  goods  taken  under 
the  writ,  and  for  the  defendant  as  to  the  resi- 
due. Appropriate  judgment  was  entered  on  each 
finding.  Eeld  to  constitute  a  single  judgment. 
so  that  an  appeal  by  the  plaintiff  brought  the 
whole  case  up  to  the  district  court  for  trial 
de  novo.— Bates  &  Co.  v.  Stanley  (Xeb.)  70  X. 
TV.  972. 

[b]  (Xeb.:    1S97.) 

Where,  in  replevin  in  the  county  court,  the 
appraised  value  of  the  property,  as  well  as  its 
actual  value  found  by  the  court,  is  less  than 
$1,000,  and  the  plaintiff  appeals  from  the  judg- 
ment, the  district  court  may  give  judgment  for 
the  defendant  for  an  amount  in  excess  of  the 
jurisdiction  of  the  counrv  court,  if  warranted 
by  the  facts.— Bates  &  Co.  v.  Stanley  (Xeb.) 
70  N.  W.  972. 

[c]  (Wis.;   1897.) 

Allowing  a  plaintiff  in  replevin,  after  trial, 
to  withdraw  all  claims  for  damages,  does  not 
affect  a  substantial  right  of  the  defendant 
(Rev.  St.  5  2829),  and  hence  is  not  reversible 
error. — Williams  v.  Hoehle  (Wis.)  70  N.  W. 
556. 


V.   DAMAGES  AND  COSTS. 

§   29.    Measure    of    damages. 

[a]  (Iowa:    1S9G.) 

In  an  action  against  an  officer  to  recover 
persona]  property  levied  on  under  execution 
against  a  third  person,  the  damages  for  taking 
the  property  should  be  estimated  as  of  the  time 
of  the  taking,  with  interest  to  the  time  of  trial. 
— Neeb  v.  McMillan  (Iowa)  68  N.  W.  438. 

[b]  (Mich.;    1S94.) 

The  measure  of  damages  suffered  by  de- 
fendant in  replevin  is  the  value  of  the  use  of 
the  property  from  the  time  of  replevin  until 
trial. — Hutchinson  v.  Hutchinson  (Mich.)  61  X. 
W.  60. 

102  Mich.  635. 

[c]  (Minn.;    1895.) 

Where  a  threshing  machine  was  wrong- 
fully detained  under  replevin  proceedings,  but 
not'  used  during  the  period  of  detention,  the 
measure  of  damages  is  the  fair  rental  value  less 

maages  which  would  result  from  wear  and 
tear  in  case  of  use  during  a  similar  period.— 
Peer!  iss  Manuf'g  Co.  v.  Gates  (Minn.)  u:;  N. 
TV.  200. 

61  Minn.  124. 

[d]  (Minn.;    ISO.".) 

In  replevin  for  a  threshing  machine,  the 
reasonable  value  of  its  use  during  detention  may 
be  considered  in  estimating  damages. — Williams 
v.  Wood  i Minn.)  63  X.  W.  492. 
61  Minn.  194. 

[e]  (Minn.;    1895.) 

In  replevin  for  a  note  and  mortgage, 
where  the  actual  value  is  stated  in  the  com- 
plaint to  be  the  principal  of  the  note,  it  is  error 
to  charge  that  in  fixing  the  value  the  jury  may 
consider  the  interest  on  the  note  which  had  ac- 
crued prior  to  the  action. — Peterson  v.  Hall 
(Minn.)  63  N.  W.  733. 
1  61  Minn.  26S. 
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$   30.    Nominal  damages. 
(Slick.)     IS!>7.) 

In    i  the    goods,    though    nominally 

turned  over  to  plaini  iffs  by  the  she:  iff,  d 
pass   in  to    their   hands,    but    weri 
taken  by  S.  under  wril  of  replevin  against  de- 
fendant, who  was  manifestly  in  collusion   with 

S.,   for.   wl i   In'  appeared   as   bondsman,   and 

Eor  whom  the  same  attorney  appeared  who  rep 
resented  defendant  in  the  first  suit.    Plaintiffs 

1..    show    a    right    tu    r v.r.     ihlt).    that 

defendant,  waiving  tin-  return  of  the  goods,  is 
•mi  entitled  in  their  value,  but  merely  to  nom- 
inal damages. — Joseph  v.  Braudy  (Mich.)  70  X. 
VV.  1101. 

$  31.   Allowance  for  increase  In  value  of 
property, 
[a]     t  Minn.  (    isic.i 

In  replevin  by  the  state  for  logs  cut  from 
state  iiine  lands  under  a  void  permit,  where  it 
appeared  that  defendant  cut  the  timber  in  good 
faith,  relying  on  the  permit,  ami  by  his  labor 
ami  mone;  in  cutting  the  logs  and  transporting 
them  to  a  proper  market  materially  increased 
their  value,  he  is  liable  in  the  alternative  for  the 
value  of  the  logs  at  the  time  ami  place  of  the 

original  taking,  with  interest  from  the  time  of 
taking.— State  v.  Shevlin-Carpenter  Co.  (Minn.) 
64  X.  W.  SI. 

62  Minn.  99. 
[!.J     (Wis.:    1S9G.) 

In  replevin  by  a  licensee  to  cut  and  remove 
timber,  against  a  mere  trespasser,  who.  during 
the  existence  of  such  license,  cuts  the  timber, 
and  manufactures  it  into  lumber,  defend. i  I  is 
entitle, 1  to  reimbursement  for  what  he  has  rea- 
ly  expended  in  enhancing  the  value  of  the 
property.  —  Keystone  Lumber  Go.  v.  Kolman 
i  Wis.)  69  X.  W.  165. 

§  32.   Costs. 

(Neb.;    1N9«.) 

A  defendant  in  replevin  who  unsuccessful- 
ly seeks  to  establish  a  right  of  possession  in  him- 
self is  liable  for  costs,  although  no  demand  was 
pleaded  or  proved.— Tilden  v.  Stilson  (Neb.)  68 
N.  W.  478. 


VI.    BONDS   AND  ACTIONS   THEREON. 


§  33. 


Redelivery   bond  —  Justification    of 
sureties. 


(Minn.:    1896.) 

The  omission  of  sureties  on  a  replevin 
bond  given  in  an  action  in  justice  court  tn  ac- 
knowledge the  bond  or  to  justify  does  not  affect 
the  validity  of  the  bond. — Wheeler  v.  Paterson 
(Minn.)  tit!  X.  W.  904, 
04  Minn.  231. 

§   34.    Action  on  replevin  bond. 
Ea]     (Minn.:    1S96.) 

In  order  to  render  the  sureties  liable  on 
a  bond  given  by  defendant  in  replevin,  under 
Gen.  St.  1894,  5  5278.  the  judgment  for  plaintiff 
must  be  one  authorized  by  section  5420,  and  one 
which  can  be  satisfied  by  a  return  of  the  prop- 
erty.— New  England  Furniture  &  Carpet  Co.  v. 
Bryant  (Minn.)  66  X.  W.  974. 
64  Minn.  256. 

£l>]      (S.  D.;    1895.) 

In  an  action  by  a  judgment  creditor  on 
an  undertaking  in  replevin  given  by  a  claimant 
of  property  levied  on  under  the  judgment,  plain- 
tiff must  show  that  his  judgment  is  unpaid. — 
Knott  v.  Sherman  (S.  D.)  64  N.  W.  542. 

[c]     (S.  I).:    1S9.V> 

A  sheriff  served  written  notice  of  levy  on 
books  in  the  hands  of  a  binder  as  the  property 
of  the  debtor,  but  did  not  take  possession  there- 
of, and  thereafter  a  third  party  brought  replev- 
in against  the  sheriff  for  the  books,  and  the  cor- 
oner si  :  '.  '  the  writ  gave  the  sheriff  a  receipt 
for  the  books  as  in  the  hands  of  the  binder.    On 


tin-   binder's   refusal   to   permit    the  coroner   to 
b  claim  "f  lien  there- 
on   for    binding,    the    plaintif]    in    n  i 
missed  its  action  and  nol  Bed   the    beriff  there 

of.      Ihi  I    tli.lt,    in   :in    ad  ,..ii   mi    i  I,,     n 

iii  replevin,  the  sureties  v.  > 
the  coroner'  i  om  showing  that  ti 

'•iht  could  not  gel   poesi  •-.■■,,   ol    the   hooka. — 
Km. tt  v.  Sherman  (S.  li.i  64  X.  W.  512. 

§   35.    Judgment  against   surety. 
(Iowa.)    1896.) 

In  a  replevin  suit  it  was  not  an  abuse  of 
discret  ion   o  i  our!  to  on  rrule  obje 

by    the     iien    mi    the    replevin   bond,    filed    three 

i'  He-  ei  idence  was  closed   and  the 
case  subn  itted,  to  the  entrj  of  judj  menl  against 
him  on  the  ground  that  he  had   been  n  I 
from   liability    by  the  act  of   th<     pi 
Meekin  v.  Worcester  (Iowa)  OS  X.  W.  0S0. 


REPLY. 

See  "Pleading,"  §§  39-43. 

REPORTS. 

As    to    condition    of   corporation,    see    "Corpora- 
tions," §  21. 
Of  referee,  see  "Reference,"  §§  4-7. 

REPRESENTATIONS. 

See  "Deceit";  "False  Pretenses";  "Fraud.'* 


REPUTATION. 

As  to  financial  ability,  fraudulent  representations, 

see  "Deceit,"  S  5. 
representations    within    statute    of    frauds, 

see  "Frauds,  Statute  of,"  §  27. 
Evidence  as  to  financial  ability,  see  "Evidence," 

§  112. 
Evidence  of  reputation,  see  "Bastardy,"  §§  6-9. 
Opinion  evidence  of,  see  "Evidence,"  jj  43. 


REQUESTS. 

For  instructions,  see  "Trial,"  §§  62-65. 


REQUISITION. 


See  "Extradition." 


RESCISSION. 

Of  contract,  see  "Contracts,"  §§  55-60. 

Of  release,  see  "Release  and  Discharge,"  §  5. 


RESERVATIONS. 

In  assignments,  see  "Assignment  for  Benefit  of 

Creditors,"  S  17. 
In  deeds,  see  "Deed,"  §  20. 


RES  GESTAE. 

See  "Criminal  Law,"  §  104;    "Evidence,"  §§  31, 
111;  "Homicide,"   §  29. 
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RESIDENCE— RIPARIAN  RIGHTS. 


(§  !)     1660 


RESIDENCE. 


s,  e  "Domicile." 

As  affecting  qualification  of  voter,  see  "Elec- 
tions and  Voters,"  §  4. 

Hi  parties,  as  affecting  jurisdiction  of  justice, 
see    '.Justices  of  the  Peace,"  §  5. 


RESIGNATION. 


Of  county  attorney,  see 
ing  Attorneys." 


'District  and  Prosecut- 


RES  INTER  ALIOS  ACTA. 

See  "Evidence,"  §  110. 

RES  JUDICATA. 

See  "Judgment,"  §§  39-61. 

RESOLUTIONS. 

Of  city    council,    see    "Municipal    Corporations," 
§§  22-37. 

RESTRICTIONS. 

In  deeds,  see  "Deed,"  §  20. 

RESULTING  TRUSTS. 

See  "Trusts,"  §§  6-11. 

RETAINER. 

See  "Attorney  and  Client,"  §  1. 

RETIRING  PARTNERS. 

See  "Partnership,"  §§  45-48. 

RETROSPECTIVE  LAWS. 

See  "Constitutional  Law,"  §§  27,  28. 


RETURN. 

Election  returns,  see  "Elections  and  Voters,"  §§ 

1(3-24. 
Of  attachment,  see  "Attachment,"  §  32. 
<  If  execution,  see  "Execution,"  §§  30,  31. 
Of  service  of  process,  see  '"Writs  and  Notice  of 

Suits,"  §§  7-9. 


REVENUE. 

See  "Taxation." 

REVERSAL. 

See  "Appeal,"  §§  285-288. 

REVERSION. 

Of  E  hnol  lanrls  to  original  owner,  see  "Schools 
and  School  Districts,"  §  31. 
4  X.W.DIG.— 53 


REVIEW. 

Bill  of.  see  "Equity,"  §  63. 

iin  appeal,  sec  "Appeal,"  S§  177-201. 

from  justice,  see   "Appeal,"  §S  172-174. 

in   criminal   cases,   see  "Criminal  Law," 

216-233. 
On  certiorari,  see  "Certiorari,"  §  8. 


REVIEW,  WRIT  OF. 


See  "Certiorari." 


REVIVAL 

See  "Abatement  and  Revival." 

Of  judgment,  see  "Judgment,"  §  04. 

Of  mortgage  ou  setting  aside  foreclosure  decree, 

see  "Mortgages,"  §  81. 
Of  will,  see  "Wills,"  §  18. 


REVOCATION. 

Of  agency,  see  "Principal  and  Agent,"  §  4. 

Of  decree   for   distribution,   see   "Executors   and 

Administrators,"  §  37. 
Of  license,  see  "License,"  §§  2,  3. 
Of  liquor  license,  see  "Intoxicating  Liquors,"  §§ 

14.  15. 
Of  offer  to  dedicate,  see  "Dedication,"  S  5. 
Of  submission    to    arbitration,    see    "Arbitration 

and  Award,"  §  2. 
Of  will,  see  "Wills,"  §  15. 


See     "Easements' 
3-6. 


RIGHT  OF  WAY. 

'Railroad     Companies," 


RIPARIAN  RIGHTS. 


See,    also,    "Navigable    Waters";    "Waters    and 
Water  Courses." 

As  to  ice,  see  "Waters  and  Water  Courses,"  §  14. 
Taking  without  due  process  of  law,  see  "Consti- 
tutional Law,"  §§  41,  42. 

§   1.    In  general. 

[a]  (Wis.;    1S95.) 

A  person  owning  a  dam  and  canal,  and 
the  water  power  thereby  created,  must  so  use 
the  same  as  to  permit  the  water  to  be  returned 
to  the  stream,  so  as  not  to  deprive  a  lower  ri- 
parian owner  of  its  use  as  it  has  been  accus- 
tomed to  flow  past  his  banks. — Green  Bay  & 
M.  Canal  Co.  v.  Kaukauna  Water-Power  Co. 
(Wis.)  61  N.  W.  1121. 
90  Wis.  370. 

[b]  (Wis.:    1896.) 

Laws  1887,  c.  169,  authorized  the  court, 
on  petition  of  15  owners  of  land  adjacent  to 
Muskego  and  other  lakes,  to  appoint  commis- 
sioners for  the  purpose  of  lowering  the  water 
of  Muskego  Lake  4  feet.  etc.  Through  the 
agency  of  such  commissioners,  the  water  in  the 
lake  was  lowered  4V2  feet,  and  thereby  the  shore 
line  <>i'  a  certain  riparian  owner  was  extended 
about  2  rods.  He  acquiesced  in  the  proceedings, 
paid  the  assessments  made  by  the  commis  ton- 
ers, and  acquired  the  land  uncovered  on  his 
shore  line.  Held,  that  he  did  not  lose  his  rights 
as  a  riparian  proprietor,  and  continued  to  be 
entitled  tc  free  access  to  the  lake  in  front  of  his 
premises,  especially  where  objection  is  not  lais- 
ed  by  the  state,  but  by  other  allege. 1  riparian 
owners. — Priewe  v.  Wisconsin  State  Land  & 
Improvement  Co.  (Wis.)  67  N.  W.  918. 
93  Wis.  5o4. 
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i  2.    Accretion  and  reliction. 

|n|     (Iowa  |    1894.) 

VVhore   i  ..       ■■  mlli     Ion  ■  and  LOO  l 
wide    is   drained    in   one   :  ear    by   an   artificial 
:iiid   by  ih"  cm  ting   Into  it   of  a   river,  a 
riparian  owner  does  no1  acquire  till"  to  n 
of  thi  t  the  law  ut"  accretions. — Noyes 

il  N.  \V.  250. 

92  Iowa,  566. 

[b]  (Iowa;    isdt.i 

I. n ml  detached  from  one  si.lo  of  a  river  by 
change  in  tha  channel,  .'11111  left  con- 
nected  with  land  on  the  other  side,  in  Buch 
manner  as  to  be  capable  of  identification.  Is  not 
an  accretion.— -Coulthard  v.  Davis  (Iowa)  To  N. 
W.  716. 

[c]  (S.  II.;    1894.') 

A  timber  culture  cntryiniin,  obtaining  a 
patent  from  the  government  to  land  bordering  on 
a  meandered  lake,  acquires  any  reliction  to  the 
center  of  the  lake  occasioned  by  its  drying  up 
after  the  day  of  his  entry.— Olson  v.  Huutamer 
(S.  D.l  61  V  W.  479. 
6  S.  I).  304. 

§   3.    Title  to  lands  under  water. 

[n]     iliina:    1804.) 

The    title    of    a    riparian    owner    on    a 
nonnavigable  lake  or  pond  does  not  extend  be- 
yond   the    natural    shore.  —  Noyes    v.    Collins 
(Iowa)  61   N.  W.  250. 
92  Iowa,  566. 

[b]  (Mick.;   1S96.) 

A  riparian  owner  on  the  shore  of  the 
Great  Lakes  has  no  ownership  in  the  soil  cov- 
ered by  water,  but  merely  a  right  of  fishing  and 
navigation  over  the  water;  and  therefore  Pub. 
Acts  1895,  No.  112.  prohibiting,  tinder  penalty, 
the  cutting  of  submarine  vegetation,  except  for 
the  purpose  of  fishing  or  navigation,  passed  in 
order  to  make  a  public  shooting  ground,  is 
valid.— People  v.  Silberwood  (Mich.)  67  N.  W. 
1087. 

[c]  (S.  D.;    1804.) 

One     purchasing     land    bordering    on    a 
meandered  lake  takes  to  the  center  thereof  rata- 
bly with  other  riparian  owners.— Olson  v.  Hun- 
tamer  (S.  D.)  61  N.  W.  479. 
6  S.  D.  364. 


RISKS  OF  EMPLOYMENT. 

See  '"Master  and  Servant,"  §§  67-79. 


RIVERS. 


See    "Navigable   Waters";     "Riparian    Rights"; 
"Waters  and  Water  Courses." 


ROADS. 


was  not  bad  for  duplicity.— State  t.  Callahan 
(Iowa)  65  N.  W.  L50. 

..   2.    Evidence. 

(Neb.j    imi.-.i 

VVh    p-  there  was  evidence  on  ft  pr< 
'  liat  in  the  scuffle  betw  ■  1 
fendant   and  prosecutor  two  live-dollar  bills  in 
prosecutor's  band  were  torn  in  two,  the 
pieces  remaining  with  prosecutor  were  admis- 
sible in  en  roboration  of  his  testimony  as  to  the 

v.  State  (Neb.)  64  S.  \V 
16  Neb.  361. 

§  3.   Identity   of   defendant. 

IIixmi:    1896.) 

On  trial    for  robliery,   it  appeared   that  the 
prosecuting  witness  bad  gone  to  a   pump  near 
the  railroad  track  to  draw  wat(  r  foi    Me 
thai   two  colored   men  came  up,  and   asked  if 
they  should  not  (ill  the  trough.     Witness  gave 

permission,   and    started    across   the    track,    and. 
upon   looking   Lack,   saw   the   two   men   ju 
hind    him.      A     moment    later    he    was    strucl 
km. eked  insensible,  and  robbed.     He  identified 

defendant  as  0 if  the  two  men,  and  three  oth 

er  witnesses  who  saw  the  colored  men  talking 
to  witness  at  the  nump  also  identified  defend- 
ant  as  ei (  them.     Held,  that  the  evidence 

sufficiently  connected  defendant  with  the  crime, 
—state  v.  Reasbj  (Iowa)  69  N.  \V.  451. 

§  4.   Sufficiency. 

(Iowa:    1895.) 

The  evidence  was  sufficient  to  sustain 
conviction  for  robbery  where  the  person  robbed 
positively  identified  defendant,  having  had  op- 
portunity, with  the  aid  of  electric  lights,  to  see 
him  at  the  time  of  the  robbery,  and  while  in 
pursuit,  though  another  engaged  in  the 
bery  testified  that  defendant  was  not  present, 
and  there  was  testimony  to  prove  an  alibi. — 
State  v.  Callahan  (Iowa)  65  N.  W.  150. 

§  5.    Instructions  —  Possession     of    stolen 
property. 

(Iowa;    1806.) 

In  an  indictment  for  robbery,  where  there 
was  no  direct  evidence  to  connect  defendant  with 
the  crime,  but, among  other  circumstaiices.it  was 
shown  that  he  bad  the  stolen  property  in  his  pos- 
session the  following  morning,  and  that  his  ex- 
planations of  the  possession  were  contradictory. 
it  was  not  error  to  charge  that  the  possession  of 
the  fruits  of  a  crime  recently  after  the  crime  is 
committed,  if  unexplained,  becomes  a  strong  cir- 
cumstance of  guilt. — State  v.  Harris  (Iowa)  0i» 
N.  W.  728. 


ROYALTY. 

On  patents,  see  "Patents  for  Inventions." 


RULES. 


See     "Bridges";      "Easements";      "Highways";   Of  carrier,  see  "Carriers,"  §  36. 
"Municipal     Corporations";      'Turnpikes    and    Of  master,  see  "Master  and  Servant," 
Toll  Roads." 
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ROBBERY. 


§   1.    Indictment. 
(Iowa:    1895.) 

An  indictment  alleging  that  defendants, 
being  armed,  made  an  assault  upon  a  certain 
person,  with  the  intent  to  kill  and  maim  said 
person  if  he  should  resist  defendants,  and  that 
defendants  put  said  person  in  fear  of  his  life, 
and  did  rob  said  person  of  certain  property, 
sufficiently   charged  the  crime  of  robliery,   and 


RULES  OF  COURT. 

(Mich.;    1805.) 

Chancery  Rule  90.  made  under  authority 
of  2  How.  Ann.  St.  §  6623,  authorizing  the  su- 
preme court  to  establish  rules  of  practice  for  cir- 
cuit courts  in  equity,  regulates  the  imposition  of 
costs,  and  restricts  the  powers  of  the  circuit 
courts  to  impose  attorney's  fees  in  I 
suits.  —  Kittermaster  v.  Brossard  (Mich.)  U3  X. 
W.  75. 

105  Mich.  219. 
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s. 


See  "Sunday." 


SABBATH. 


SALE. 


I.  THE  CONTRACT,  §§  1-26. 

1.  In  General,  §§  1-17. 

2.  When   Title  Passes,  §§  18-22. 

3.  Delivery  and  Acceptance  of  Subject 

of  Sale,  §§  23-26. 
II.  WARRANTY,  §§  27-42. 

III.  RIGHTS    AND    REMEDIES    OF    PAR- 

TIES INTER  SE.  §§  43-88. 

1.  In  General,  §§  43-49. 

2.  Rescission   by   Seller,   §§   50-56. 

3.  Vendor's  Lien,  §§  57,  58. 

4.  Stoppage  in  Transitu,  §  59. 

5.  Action  for  Price.  §§  60-69. 

6.  Rights     and     Remedies     of     Seller 

Where   Buyer   Refuses   Goods,    *i§ 
70.  71. 

7.  Election   of  Remedies   by   Seller,   §§ 

72-74. 

8.  Buyer's  Rights.  Remedies,  and  Lia- 

bilities, §§  75-88. 

IV.  BONA  FIDE  PURCHASERS,  §§  89-92. 
V.  RIGHTS       OP       SELLER       AGAINST 

THIRD  PERSONS,  §§  93-96. 
VI.  CONDITIONAL  SALES,  §§  97-103. 

Agency  of  husband  for  wife,  see  "Husband  and 
Wife,"  §  2. 

Authority  of  agent  to  make,  see  "Principal  and 
Agent,"  §  7. 

By  executor  or  administrator  under  order  of 
court,  see  "Executors  and  Administrators,"  § 
38. 

By  pledgee,  see  "Pledge,"  §  8. 

By  receiver,  see  "Receivers,"  §  19. 

Ry  trustee,  see   "Trusts,"  §  21. 

Effect  of  statute  of  frauds,  see  "Frauds,  Statute 
of,  §§  19-23. 

For  nonpayment  of  taxes,  see  "Taxation,"  §§ 
82-92. 

Garnishment  of  buyer,  see  "Garnishment,"  §  3. 

Illegal  liquor  sales,  see  "Intoxicating  Liquors," 
§§  24-27. 

Measure  of  damages  for  breach  of  contract  to  de- 
liver, see  "Damages,"  §§  15,  16. 

Of  corporate  stock,  see  "Corporations,"  §§  58-62. 

Of  logs  or  lumber,  see  "Logs  and  Logging,"  §  3. 

Of  mortgaged  property  by  mortgagor,  see  "Chat- 
tel Mortgages,"  §S  5S-60. 

On  attachment,  see  "Attachment,"  §§  42,  43. 

On  execution,  see  "Execution,"  §§  19-29. 

•  in  foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages." §§  47-49;    "Mortgages,"  §§  68-81. 

under  power,  see  "Mortgages,"  §§  82-93. 

On  partition,  see  "Partition,"  §  6. 

Regulations  interfering  with  interstate  commerce, 
see  "Constitutional  Law,"  §§  47,  51. 


I.    THE    CONTRACT. 

Loan  or  sale,  see  "Negotiable  Instruments,"  §  39. 

I 'ami  evidence  to  show  bill  of  sale  to  be  mort- 
gage, see  "Chattel  Mortgages."  S  2. 

Pledge  or  sale,  see  "Pledge,"  §§  1,  2. 

When  contract  operates  as  mortgage,  see  "Chat- 
tel Mortgages,"  §  1. 

1.  IN  GENERAL. 

§   1.    Offers  or  orders. 
[«]     (Iowa:    1895.) 

Plaintiff    inquired    the    price    of    certain 
steers.    Defendant   wrote   that   he    could    "not 


give  a  close  price,  on  account  of  not  seeing 
them  for  a  while,  but  they  ought  to  be  worth 
$4.25"  per  hundredweight:  "go  see  them." 
Jlcld,  that  there  was  no  offer  for  plaintiff  to  ac- 
cept, so  as  to  bind  defendant. — Pattou  v.  Arney 
(Iowa)  64  N.  W.  635. 
£b]     (Wis.;   1896.) 

That  a  landowner  applied  to  a  lumber 
company  for  an  estimate  of  the  cast  of  the  lum- 
her  necessary  for  a  house  did  not  make  her 
liable  to  the  company  for  lumber  ordered  by 
the  contractor  in  accordance  with  such  estimate, 
and  charged  to  her  without  her  authority. — West 
Shore  Lumber  Co.  v.  Northrop  (Wis.)  09  N.  W. 
338. 


2. 


Countermand. 


(Iowa;   189G.) 

An  order  for  goods  made  through  an  agent 
of  the  seller,  subject  to  the  la-tter's  approval, 
may  be  countermanded  before  an  acceptance  is 
communicated  to  the  buyer. — J.  Thompson  & 
Sons  Mauuf'g  Co.  v.  Perkins  (Iowa)  66  N.  W. 
S74. 

§  3.    Acceptance  of  offer  or  order. 

[a]     (Iowa;   1S!)G.) 

An  averment  in  the  complaint  that  at  the 
time  plaintiffs  received  defendants'  written  or- 
der for  goods  they  "accepted  and  approved  said 
order  and  contract  and  wrote  [defendants]  a 
postal  card,"  etc.,  implies  that  the  order  was 
accepted  by  sending  such  communication,  and 
pleads  no  other  legal  acceptance. — J.  Thompson 
&  Sons  Manuf'g  Co.  v.  Perkins  (Iowa)  66  N. 
W.  874. 

lli]     (Mich.:    1896.) 

Defendant  wrote  to  plaintiff  for  a  statement 
as  to  what  discount  would  be  allowed  on  a  "sea- 
son supply"  of  bolts,  and  plaintiff  replied,  quoting 
plow  bolts  in  bulk  at  %  of  an  inch  for  five  cents 
per  pound  "on  your  season  supply."  Defendant 
thereafter  ordered  bolts  by  letter  stating,  "Please 
ship  us  at  once  by  freight  300  plow  bolts,  %  of  au 
inch."  The  bolts  were  sent  on  such  order  at  five 
cents  per  pound,  but  on  orders  subsequently  giv- 
en they  were  billed  at  about  seven  cents  per 
pound,  according  to  the  state  of  the  market. 
Ui  hi,  that  defendant's  order  for  a  specific  number 
of  bolts  was  not  an  acceptance  of  the  offer  for 
a  "season  supply."  —  Michigan  Bolt  &  Nut 
Works  v.  Steel  (Mich.)  69  N.  W.  241. 

[c]     (Minn.:    1896.) 

The  paities  to  a  proposed  sale  not  having 
agreed  on  certain  material  terms,  the  prospec- 
tive vendee  demanded  of  the  prospective  ven- 
dor the  property  to  be  sold  "in  accordance  with 
the  contract."  Held  not  an  acceptance  of  the 
previously  unaccepted  terms  made  by  the  ven- 
dor, since  the  vendee's  demand  amounted  to  no 
more  than  a  claim  that  the  parties  had  already 
made  a  contract. — Ames  &  Frost  Co.  v.  Smith 
(Minn.)  67  N.  W.  999. 

§  4.    What  constitutes  sale. 

la]     (Mich.:   1896.) 

In  reply  to  a  letter,  plaintiff  gave  de- 
fendant an  option  fcr  60  days  to  buy  a  certain 
judgment,  at  35  per  cent.  Afterwards  defend- 
ant   wrote   plaintiff   to   execute  an   instru Dl 

thai  would  allow  defendant  to  enforce  the  claim 
iu  its  name,  stating  that,  "of  course,  this  will 
be  on  the  understanding  that,  if  we  use  the 
same,  we  shall  pay  you  for  the  claim."  Plain- 
tiff sent  the  assignment,  stating  that  it  was  to 
be  held  in  trust  until  it  decided  whether  it 
would  buy  according  to  previous  correspond 
ence.  Defendant  afterwards  used  the  claim 
in  connection  with  another  owned  by  it  against 
the  same  debtor,  and  realized  more  than  enough 
to  pay  the  latter  claim.     It  also  procured  from 
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the  debtor  a  deed  of  land  in  trust  to  secun 
in.  n     i  Held,   that    di 

ant  inn  the  judgment.— Clement,  Bane  >V 

Co.  v.  Michigan  Clothing  Co.  (Mich.)  88  N.  \V. 
224. 
1 1>  j    (Neb.i    is90.) 

An  arrangement  whereby  chattels  arc 
conveyed  at  a  price  certain,  with  a  provision  that 
the  vendee  may,  if  he  fails  to  resell  them,  re 
i  urn  them  tn  the  vendor,  is  a  contract  of  sale, 
with  an  option  to  rescind,  and  not  a  contract  ol 
rage.— Houck  v.  Linn  (Neb.)  66  N.  W. 
1103. 

48  Neb.  22T. 

§  5.   Agency  or  sale. 

(Neb.:    189U.) 

Under  an  agreement  between  a  manu- 
facturer and  a  merchant,  the  merchant  was 
appointed  agent  of  the  company  to  Bell  its  to- 
bacco at  such  prices  as  it  might  direct,  and 
was  i"  be  paid  a  certain  commission  on  sales, 
unless  he  sold  for  a  less  price  than  was  fixed 
by  the  manufacturer,  in  which  ease  he  was 
to  have  no  commission.  The  merchant  guar- 
antied payment  of  all  tobacco  shipped  him,  and 
was  to  execute  his  notes  due  in  60  days  for  the 
price.  Held,  that  the  contract  was  not  one  of 
agency,  but  was  a  contract  of  sale.  Mack  v. 
Dmmmond  Tobacco  Co.  (Neb.)  67  N.  W.  174. 
48  Neb.  307. 


6. 


Sale  or  bailment. 


[a]  dovra:    1S97.) 

A  contract  between  manufacturer  and 
dealer  provided  that  goods  shipped  to  the  hitler 
should  remain  the  property  of  the  former  till 
sold,  the  money  and  notes  received  on  sales  to 
be  held  by  the  consignee  as  collateral  security 
to  his  debt  to  the  consignor,  to  whom  the  sales 
notes  were  to  be  made  payable;  that  the  con- 
signee should  sell  the  goods  at  a  reasonable 
profit,  within  a  specified  time,  advance  at  time 
of  shipment  one-third  the  price  in  cash,  and  give 
his  notes  for  the  balance,  or,  at  his  option,  ex- 
ecute his  notes  for  full  price;  that  the  proceeds 
of  sales  should  be  applied  to  the  consignee's 
account,  but  that  he  might  take  up  any  of  his 
notes,  either  by  cash  or  by  sale  notes,  on  such 
terms  as  might  be  agreed  on,  the  sale  notes 
to  be  guarantied  by  him;  that  goods  remaining 
at  end  of  season,  and  accepted  by  the  consignor, 
should  be  credited  on  the  consignee's  account; 
that  the  latter  could  appropriate  proceeds  after 
the  consignor  was  fully  paid;  that  no  goods 
should  be  returned  without  the  consignor's  or- 
der; that  said  consignor  carried  no  goods  in 
hands  of  customers;  and  that  the  consignee 
must  look  to  carrier  for  all  loss  or  damage.  Sub- 
sequent correspondence  showed  that  the  con- 
signor recognized  the  consignee  as  his  debtor. 
Held  not  a  contract  of  bailment,  but  of  sale.— 
Norwegian  Plow  Co.  v.  Clark  (Iowa)  70  N.  W. 
808. 

[b]  (Minn.:    1S95.) 

On  au  issue  whether  a  deposit  of  wheat 
in  an  elevator  constituted  a  sale  or  a  bailment, 
it  appeared  that  the  elevator  was  run  by  a  mill 
owner  in  connection  with  the  mill,  the  wheat  re- 
ceived into  it  being  ground  as  required,  and 
none  ever  being  sold  or  removed  for  other  pur- 
poses; that  on  receiving  wheat  a  ticket  was  is- 
sued the  depositor,  stating  the  grade  and  num- 
ber of  bushels  deposited:  that  such  tickets  were 
not  transferable,  and  were  delivered  to  the  mill 
owner  for  payment  in  cash  at  different  times 
thereafter;  and  that  no  storage  was  charged 
by  the  mill  owner.  Held,  that  the  transaction 
was  a  sale. — Weiland  v.  Sunwall  (Miuu.)  65  N. 
W.  628. 

63  Minn.  320. 

§   7.    Option. 

(Win.:    18960 

Plaintiff  shipped  to  the  receiver  of  a  railway 
company  more  car  wheels  than  ordered,  and  he 


tiff  that  tl 

tat   h mid  I inin- 

nir  replied,  directing  him  t"  unload  and  hold 
subject    to  its  ord  ug:    "If   you 

i 

tie   for   the 1 1 1  j  l   you    put    them    inl 

*     •     *     Can't   yon  keep  them  until  you   want    to 

them?1  lie  did  not  respond,  but 
them  in  the  company's  barn.  Ihhi.  that  the 
i  i  had  '"I  o  N  opt  ion  t"  buj  them,  which 
ii"t  having  been  exercised,  they  remained  plain- 
tiff's property.— Northwestern  Wheel  &  Foundry 
Milwaukee  Electric  St.  By.  Co.  (Wis.)  00 
N.  W.  371. 

§   8.    Lease  with  privilege  of  purchase. 

i\\  i-.;    1896.) 

A    contract    reciting   that    the   first   party, 
iti  consideration  of  $500  to  him  to  be  paid.  : 
unto  the  second  party,  for  three  montl 

articles;  the  second  party,  in  ease  he  should  re- 
turn them  before  the  expiration  of  that  time. 
I"  i'.'\  fur  the  use  thereof  a!  the  rate  of  $200 
month  till  the  rett'in  thereof;  tie  ccond  party 
also  having  the  right,  at  any  time  before  ret  lull- 
ing them,  ,o  buy  them  at  a  price  not  exceeding 
$900,— is  a  lease  with  a  privilege  of  purchase 
liming  the  term  thereof,  rent  not  to  apply  on 
purchase  price. — Braun  v.  Wisconsin  Rendering 
Co.  i\\  iv  i  66  X.  \V.  100. 
92  Wis.  245. 

§  9.   Property   covered. 

[a]  C\Vis.:    1895.) 

A  contract  reciting  that  plaintiff  sells 
to  defendant  all  iogs  cut  from  certain  land, 
and  providing  for  fixing  the  price  to  be  paid  by 
the  amount  of  merchantable  lumber  cut  from 
the  logs,  is  a  contract  for  tin-  sale  of  the  logs, 
and  not  the  merchantable  lumber  manufactured, 
and  therefoie  the  unmerchantable  lumber  got- 
ten from  the  logs  belongs  to  defendant. — Rogers 
v.  Newton,  65  N.  W.  52,  91  Wis.  :.S.\. 

[b]  (Wis.:    1895.) 

Plaintiff  had  piled  a  quantity  of  lumber 
for  the  classes  known  as  "C  select  and  better," 
and  "shop  and  flat."  and  defendant's  agent, 
after  inspecting  the  lumber,  wanted  to  buy  some 
on  grades,  but  plaintiff  declined  to  sell  except 
on  "pile  run."  After  two  cars  then  ordered  had 
been  received,  defendant  made  a  contract  for  a 
quantity,  describing  it  as  "piled  for  C  select  and 
better."  and  "piled  for  shop  and  flat,"  "it  be- 
ing understood  that  worthless  cull  lumber  is  not 
to  be  accepted."  Hrtd.  that  the  contract  called 
for  the  lumber  as  piled  in  plaintiff's  yard,  and 
not  according  to  the  grades  stated. — T.  B.  Scott 
Lumber  Co.  v.  Hafner-I.othman  Mauuf'g  Co. 
05  N.  W.  513,  91  Wis.  667. 

[c]  (Wis.:   1S9C.) 

A  sale  of  stock  in  a  corporation,  together 
with  the  seller's  interest  in  all  manufactured 
goods  "on  hand  in  the  factory  of  said  company," 
did  not  affect  his  right  to  hold  manufactured 
goods  which  were  then  in  his  own  store,  and 
which  had  been  transferred  or  pledged  to  him  for 

money  advanced,  under  a  valid  agn cut   with 

the  corporation  to  carry  on  its  business. — Novel- 
ty Paper-Box  &  Supply  Co.  v.  Stone  (Wis.)  66 
N.  W-  000. 

92  Wis.  523. 

§   10.    Parties. 

(Neb.:   lS9r».) 

Defendant  ordered  lumber  of  M.  &  W., 
not  knowing  that  firm  had  been  dissolved.  M., 
being  employed  by  plaintiff  in  selling  lumber, 
filled  defendant's  order,  invoicing  the  sale  in  his 
own  name.  Defendant  received  the  lumber,  and, 
not  knowing  plaintiff's  connection  therewith, 
credited  the  price  of  the  lumber  on  an  indebted 
ness  against  M.  &  W.  Belli,  that  defendant  is 
not  liable  to  plaintiff  for  the  price  of  the  lumber. 
—  Bushuell  v.  Chamberlain  (.Neb.)  62  N.  W. 
1114. 

44  Neb.   75L 


1G73    (§  11) 
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§   11.    Terms  and   conditions   of  contract. 

la]    go-era;   1895.) 

Cattle  wore  contracted  for  "to  be  weigh- 
ed  up  on    lull    1 1   and   shrunk   three  per  cent. 

any  time"  between  certain  dates.  Held,  that 
phrase  "at  any  time"'  was  qualified  by  "on 
full  feed."  and  defendant  had  the  right  to  put 
them  in  that  condition  before  weighiug.— Farm- 
er v.  Thrift  (Iowa)  62  N.  W.  804. 

I bl     (Iowa;   1S9C.) 

The  provision  in  an  order  for  a  harvester  that 
"if  my  crops  are  a  failure,  and  I  do  not  need  a 
machine,  this  order  to  be  void,"  refers  only  to 
small  main  crops.  —  MeCorinick  Harvesting 
Mach.  Co.  v.  Williams  (Iowa)  68  N.  W.  907. 

[c]     (Mfnn.;    1895.) 

An  agreement  by  the  seller  of  a  news- 
paper business  to  pay  any  "indebtedness"  of  the 
paper  contracted  before  the  sale  did  not  include 
the  settlement  of  uncompleted  advertising  con- 
tracts  for  which  the  seller  was  paid  in  advance 
by  the  advertisers.— Blew  v.  Collins  (Minn.)  63 
N.  \V.  1091. 

61  Winn.  418. 

§  12.   Provisions  as  to  price. 

(Iowa:    1894.) 

Where  the  purchaser  of  goods  agrees 
to  pay  64  cents  on  the  dollar  on  cost  price,  and 
the  owner  of  the  goods  has  not  paid  for  them, 
"cost  price"  means  the  price  such  owner,  at  the 
time  of  the  sale,  would  have  to  pay  to  the 
wholesaler;  and.  if  the  time  for  obtaining  a  dis- 
count on  the  billed  price  has  passed,  such  pur- 
chaser is  not  entitled  to  have  such  discounts 
considered  in  computing  the  price  to  him. — Mc- 
Coy v.  Hastings  &  Bradley  Co.  (Iowa)  61  N. 
W.  205. 

92  Iowa,  585. 

§   13.    Terms  of  payment, 

[al     (Mich.:    1S97.) 

Defendants  agreed  to  purchase  goods  on 
condition  that  they  might  turn  out  a  note  of  a 
third  person  in  payment.  Plaintiff's  traveling 
agent,  with  whom  defendants  dealt,  advised 
plaintiff  of  the  condition,  and  that  the  note  was 
made  by  a  certain  company,  signed  by  R.  as 
president,  and  indorsed  by  him  personally,  and 
that  R.  had  business  relations  in  two  other 
places,  and  advised  plaintiff  to  look  him  up 
through  a  mercantile  agency.  There  was  noth- 
ing in  the  letter  indicating  that  defendants  were 
P,  lie  Hal ile  on  the  note,  and  plaintiff  then  ship- 
ped the  goods,  and  not  till  the  note  was  after- 
wards received  did  it  claim  that  defendants  were 
to  be  liable  as  indorsers.  Held,  that  plaintiff 
ratified  the  entire  contract,  and  was  bound  to 
take  the  note,  indorsed  without  recourse,  in  full 
satisfaction  of  its  claim. — W.  H.  H.  Peck  Co. 
v.  Gordon  (Mich.)  70  N.  W.  1034. 

[b]     (Minn. j    1S9«.) 

Defendants  agreed  to  purchase  and  re- 
ceive "all  ties  purchased  and  handled  by" 
plaintiffs,  of  a  certain  quality,  until  a  specified 
time,  upon  certain  conditions.  The  contract 
provided  that  "said  ties  must  be  delivered  at" 
a  certain  track  of  the  N.  P.  R.  Co.  on  or  be- 
fore said  date.  Defendants  agreed  "to  pay 
for  all  said  ties  that  have  been  inspected  and 
accepted  by"  said  company  "as  follows:  100 
per  cent,  thereof  within  30  days  after  each  in- 
spection." Plaintiffs  agreed  "that,  until  the  ties 
to  be  delivered  shall  be  inspected  and  accepted 
by"  the  company,  they  would  assume  the  risks 
of  loss  of  and  damage  to  the  ties  from  all 
causes.  Held,  that  inspection  and  acceptance 
by  the  company  were  a  condition  precedent  to 
recovery  of  the  price  of  ties  delivered. — Potter 
v.  Holmes  (Minn.)  68  N.  W.  63. 

Icl     <Neb.;   1897.) 

\Vhen  time  or  place  of  payment  is  not  speci- 
fied, payment  must  be  made  on  delivery.— Beh- 
rends  v.  Beyschlag  (Neb.)  69  N.  W.  S35. 


[dl     (Neb.;    1897.) 

Where  a  contract  of  sale  fixes  the  price  and 
the  time  and  place  of  delivery,  but  does  not  slate 
the  manner  of  payment,  the  vendor  may  insist 
on  payment  on  delivery,  in  cash  and  not  by 
check. — Behrends  v.  Beyschlag  (Neb.)  69  N.  W. 
835. 

[e]     (Wis.;   1896.) 

Plaintiff  contracted  with  defendant  to 
deliver  at  a  certain  place,  for  a  specified  price, 
1,000  ties,  payment  to  be  made  therefor  "with- 
in five  days  after  notice  has  been  received  by" 
defendant  "that  all  ties  have  been  delivered, 
and  after  the  same  have  been  counted  by"  de- 
fendant, "and  known  to  have  been  delivered  as 
claimed."  Plaintiff  notified  defendant  August 
,r>th  that  the  ties  were  delivered.  On  August 
11th  the  ties  weiv  counted,  and  defendant  ac- 
cepted them.  Held,  that  plaintiff  was  not  en- 
titled to  commence  an  action  for  the  recovery 
of  the  amount  due  under  the  contract  until  five 
days  had  elapsed  after  such  counting  and  ac- 
ceptance.— Frederickson  v.  Ayer  (Wis.)  67  N. 
W.  35. 

93  Wis.  217. 

§14.    Contract  severable  or  entire. 

[a]  (Iowa:    1897.) 

Where  a  threshing  outfit,  consisting  of  an 
engine,  separator,  weigher,  etc.,  is  bought  as 
an  establishment  under  a  contract  which  con- 
tains specific  warranties  of  each  article,  and 
provides  that  "the  failure  of  any  part  or  ma- 
chine to  fulfill  its  wai.-anty  shall  not  in  any 
way  affect  the  payment  of  the  purchase  price  of 
any  other  part  or  parts  of  said  establishment," 
the  contract  is  divisible,  and  the  buyer  cannot 
rescind  it  as  a  whole  for  a  breach  of  the  war- 
ranty of  the  engine  only. — Aultman  &  Taylor 
Co.  v.  Lawson  (Iowa)  69  N.  W.  S65. 

[b]  (Iowa;    1897.) 

It  cannot  be  urged  against  the  divisibility 
of  a  contract  for  the  purchase  of  a  threshing 
outfit,  consisting  of  several  parts,  that  the  con- 
sideration is  stated  at  a  gross  sum,  where  it  ap- 
pears that  this  is  the  aggregate  of  the  prices 
agreed  upon  as  to  the  different  parts.— Ault- 
man &  Taylor  Co.  v.  Lawson  (Iowa)  69  N.  W. 
865. 

[c]  (Mich.;   1S93.) 

Where  a  contract  for  the  delivery  of  15 
car  loads  of  merchandise  made  by  telegraphic 
communication  between  the  parties  is  evidently 
intended  to  provide  for  shipments  in  car  lots,  to 
be  paid  for  as  received,  the  contract  is  separa- 
ble.—Williams  v.  Robb  (Mich.)  62  N.  W.  352. 
104  Mich.  242. 

§15.   Bill  of  sale. 
(Mich.;    1S95.) 

A  bill  of  sale  of  a  particular  number  of 
broom  handles  of  a  specific  grade,  readily  dis- 
tinguishable  from  the  general  ma=s.  is  not  inval- 
id for  uncertainty.  De  Graff  v.  Byles  (1SSG)  29 
N.  W.  487.  63  Mich.  31,  followed.— Brown  v.  My- 
nard,  65  N.  W.  293. 

§   16.    Fraud   and   mistake. 

[a]  down:    1895.) 

Plaintiff,  who  was  unable  to  read  with- 
out spectacles,  purchased  from  defendant's 
agent  certain  shares  of  stock  of  a  specified  kind, 
and  the  agent,  in  filling  out  the  application  there- 
for, inserted  another  kind  and  read  the  appli- 
cation  to  plaintiff  as  though  it  contained  a  cor- 
ii  .t  description  of  the  stock  purchased.  Plain- 
tiff at  the  time  was  away  from  home,  and  alter 
diligent  search  was  unable  to  find  spectacles. 
Held,  in  an  action  to  recover  the  amount  paid, 
that  the  jury  were  authorized  to  find  that  plain- 
tiff acted  with  due  care. — Sawin  v.  Union  Bldg. 
&  Sav.  Ass'n  of  Des  Moines  (Iowa)  64  N.  W. 
401. 

[b]  (Wis.:    1890.) 

That  the  buyer,  in  ordering  goods  by 
letter,    ordered    by   mistake  a   larger   quantity 


(§  17) 


■  .  i    i     ! 


Ijj  24)     L6V6 


desired,  the  .■-;•  ids  to  be  put   m 
n  ii  b   Ins  advi  r  ii  em<         hereon,  doi 

.-i>i  l  1 1  -    him  to  refuw  if  I       goods 

wed,  i  l>e  sell*  r  lis  ring  been  uini 

of  Hi.  I     \-  i  loates  ic  Sons  v 

i\\      i  67  \    W.  23. 
93  W  is,  L28. 

§    17.    Parol  evidence. 
(Iowa:    1803.) 

l  ml, -I-  Code,  §  3663,  providing  that  no 
evidence  of  a  contract  for  the  Bale  ol  personalty 
is  competent,  where  the  property  is  not  delivered 
nor  paid  for,  unless  it  be  in  writing,  evidence 
of  the  contract,  not  found  in  the  writing,  cannot 
be  supplied  l>y  parol.— American  Oak  Leather  Co. 
v.  Porter  (Iowa)  62  N.  YV.  Go8. 


2.  WHEN  TITLE  PASSES. 

5    18.    On  acceptance  of  order. 
(Mich.;    IS9T. t 

A  contract  for  the  sale  of  scrap  iron  recited 
that  the  seller  accepted  the  prices  per  ton  of- 
fend by  .1..  the  buyer's  representative,  f.  o.  b. 
:it  G.,  and  guarantied  a  maximum  freight  rate, 
for  the  following  material:  "From  650  to  700 
tons  of  No.  1  wrought,  which  has  been  seen  by 
J.;  *  *  *  also,  about  30  tons  heavy  mixed 
country  steel,  as  seen  by  J.;  *  *  *  one  car 
load  of  horseshoes:  *  *  *  and  one  car  load 
of  Hat  steel  sheet  car  rails,  f.  o.  b.  at  G.,  or  f.  o. 
b.  point  where  rate  is  equivalent;  tonus  cash." 
Held,  that  the  title  did  not  pass  to  the  buyer  on 
the  mere  acceptance  of  his  offers,  since  the  con- 
tract, necessarily  treated  as  an  entirely,  did  not 
identify  all  the  items  as  specific  property.— 
Joseph  v.  Braudy  (Mich.)  70  N.  W.  1101. 

§   19.    On  execution  and  delivery  of  con- 
tract, 
[a]     (Minn.:   1896.) 

Plaintiff  testified  that  defendant  selected 
a  certain  cow  and  steer,  and  agreed  to  give  him 
2  cents  per  pound  for  the  former,  and  235 /100 
cents  per  pound  for  the  latter,  paid  him  $1  on 
each  of  the  animals,  and  asked  him  to  keep 
and  feed  them  until  the  latter  part  of  the  fol- 
lowing month,  and  then  to  deliver  them  to  him 
at  a  certain  place,  and  showed  performance  of 
that  request,  and  refusal  by  defendant  to  ac- 
cept the  cattle  tendered,  and  an  ascertainment 
of  the  price  by  weighing  the  cattle  at  the  time 
they  were  to  be  delivered.  77c/'/,  that  title  did 
not  vest  in  defendant,  so  as  to  entitle  plaintiff 
to  sue- as  on  an  executed  contract  of  sale  for 
thi  price.— Restad  v.  Engemoen  (Minn.)  G7  N. 
\V.  1146. 
1 1.1     (N.  D.:    ]89<i.) 

When  all  the  terms  of  a  sale  of  personalty 
which  has  been  identified  are  agreed  on.  and 
embodied  in  a  writing  which  the  parties  sign, 
the  delivery  of  the  writing  pusses  title. — Fletcher 
v.  Nelson  (N.  D.)  69  N.  W.  53. 

S   20.    On  delivery  of  goods, 
[a]     (Mich.;    Ts'xi.) 

A  contract  for  the  sale  of  timber  in  the 
tree  provided  that  the  purchaser  might  cut  and 
remove  such  as  it  selected,  for  which  it  was  to 
pay  before  shipment  from  the  railroad  station. 
Held,  that  the  title  passed  when  the  timber  was 
cut  and  removed,  and  that  the  seller's  insisting 
on  payment  for  certain  logs  which  had  been 
removed  to  the  station,  and  there  rejected  by 
the  purchaser,  before  shipment  of  any,  did  not 
authorize  the  purchaser  to  rescind  the  contract. 
-Nash  v.  Kockford  Veneer  Co.  (Mich.)  67  N. 
W.  111. 

lb]     (Minn.;    1890.) 

Where  a  crop  to  be  thereafter  raised, 
harvested,  and  threshed  was  sold  before  the 
seed  was  sown,  the  contract  of  sale  was  execu- 
tory, and  title  did  not  pass  until  the  crop  was 
ready  for  delivery,  in  the  absence  of  a  showing 


of  a  contrary  inti  ati if  the  parties.— Welter 

v.   Hill  (Minn  I  OS  S     N 


§  21. 
In] 


Delivery  to  carrier. 


Ilmva:    ls!>r..i 

Defendants  Bold  plaintiffs  liquors  at  dif- 
ferent lines  for  several  .'ear-,  and  plaintif 
ways  paid  the  freight  thereon,  and  credited  de- 
fendants with  the  liquors  as  a i  as  thej  re- 
ceived lie-  lulls  therefor,  which  was  before  the 
deliver;  of  the  goods,  with  the  understanding 
thai  they  should  have  credit  for  such  goods  a> 
might  be  returned  after  inspection  as  being  un 
satisfactory.  //,/</,  that  the  parties  intended  the 
title  to  the  goods  to  pass  upon  dc-ir  delivery 
by  defendants  to  the  eanier,  plaintiffs'  reserva- 
tion of  the  right  to  ti  before  a<- 
eepting  them  not  of  itsell  postponing  the  pass 
the  title.— Wind  v.  Her  (lowaj  (il  N.  YV. 
1001. 

93  Iowa.  316. 

{b]     (Mich.:    1S!<.-,.) 

Where  defendants  ordered  goods  from 
samples  at  plaintiff's  store  in  another  state,  ami 
din "  ted  shipment  to  Michigan*,  where  defendants 
were  to  have  the  privilege  of  examining  them, 
and.  if  found  to  be  like  samples,  they  were  to  be 
paid  for,  title  to  the  goods  passed  on  delivery  ol 

the  same  to  the  carrier,  there  bring  svidenee 

of  an  agreement  that  the  title  should  not  pass 
until  the  goods  were  examined.  Rindskopf  v.  De 
Ruyter  (1S78)  39  Mich.  1,  distinguished.— Kup- 
peuheimer  v.  Wertheimer,  04  N.  \V.  9o2. 

§  22.   On  payment  of  price. 

(Iowa:   180«.) 

Where  plaintiff  ordered  a  car  load  of  ap- 
ples, and  paid  a  portion  of  the  price,  and  the 
seller  attached  a  draft  for  the  rem 
bill  of  lading,  and  shipped  the  goods  to  himself 
as  consignee,  so  that  plaintiff  could  not  obtain 
them  before  paying  the  draft  and  receivii 
bill  of  lading,  title  did  not  pass.  -Baker  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Iowa  i  07  X.  YV.  37G. 


3.  DELIVERY  AND  ACCEPTANCE  OF 
SUBJECT  OF  SALE. 

Passage  of  title  on  acceptance  of  order,  see  ante, 

§  18. 

on  delivery  of  goods,  see  ante,  §§  20,  21. 

Waiver   of    breach    of    warranty    by    accepting 

goods,  see  post,  §  33. 

§  23.   Time   of  delivery. 

[a]     (Minn.;    189ft.) 

A  vendee's  acceptance  of  property  in  ful- 
fillment of  an  executory  contract  of  sale  is  i 
waiver  of  the  objection  that  it  was  no  deliver- 
ed at  the  time  agreed. — Minneapolis  Threshing- 
Mach.  Co.  v.  Hutchins  (Miun.)  07  N.  W.  SOT. 
£b]     (Neb.;    189H.I 

Where  plaintiff  sold  a  certain  amount  of 
hay  to  defendant  at  a  certain  price  per  ton,  un 
the  agreement  that  the  hay  should  be  baled  by 
defendant,  and  hauled  by  plaintiff  to  the  rail- 
road station,  plaintiff  was  not  under  obligation 
to  haul  the  hay  until  defendant  baled  it:  and. 
on  the  latter's  failure  to  bale  the  same  within 
a  reasonable  time,  plaintiff  could  recover  the 
price.— Barker  v.  Davies  (Neb.l  66  N.  W.  11. 
47  Neb.  78. 

§   24.    Place  of  delivery  and  acceptance. 

[n]     llonn:    1895.) 

Under  Code,  §  209S.  providing  that,  when 
a  contract  for  the  payment  or  delivery  of  prop- 
erty other  than  ijoney  does  not  fix  a  place  of 
payment,  the  maker  may  tender  it  at  th"  place 
where  the  payee  resides,  when  a  contract  for 
the  sale  of  cattle  fails  to  specify  the  plaee  of 
delivery,  it  is  at  the  resilience  cf  the  buyer. — 
Holtz  v.  Peterson.  (Iowa)  02  N.  W.  1'J. 
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fli]     (Mi tin.;   ism;.) 

A  fruit  denier  at  Diiluth  ordered  if  a 
wholesaler  at  New  Orleans  ;\  car  of  good  ba- 
nanas, to  be  shipped  to  St.  Paul,  in  care  of  the 
IMiluih  Railway.  They  were  so  snipped,  re- 
ceived by  the  railway,  and  carried  to  Duluth. 
where  they  wen'  tirst  inspected,  and  found  not 
to  be  as  ordered;  whereupon  the  consignee 
wind  the  consignor  as  follows:  "Car  of  ba- 
nanas here,  subject  to  your  order.  Not  a  first- 
class  banana  in  the  car," — and  reeeiyod  in  reply 
the  telegram:  "Take  fruit.  Will  write."  The 
consignee  then  took  and  disposed  of  the  fruit. 
Held,  that  an  acceptance  or  rejection  of  the 
fiuit  at  St.  Paul  was  waived,  so  that  the  con- 
signee was  liable  only  for  its  reasonable  valu?. 

Cefalu  v.  Fitzsiininons-Dorrig  Co.  (Minu.)  07 
X.  W.  1018. 

Ic]     (Neb.;    1S95.) 

A  contract  of  sale  reading,  "Bought  of 
G.  *  *  *  corn,  track  O.  or  T..  *'  *'  *  bill- 
ing of  same  to  be  given  by"  a  certain  date,  was 
not  complied  with  by  a  shipment  of  goods  con- 
signed to  the  vendor  at  B.,  to  which  place  the 
vendee  ordered  the  goods  shipped,  with  a  draft 
for  the  price  attached  to  the  bill  of  lading. — Van 
Valkenburg  v.  Gregg  (Neb.)  63  N.  W.  949. 
45  Neb.  654. 

Id]     (Wis.:   1896.) 

A  contract  for  a  car  of  fruit  to  be  de- 
livered at  M.  is  not  modified  as  to  place  of  deliv- 
ery by  reason  of  the  buyer's  compliance  with 
the  seller's  request  to  inspect  the  fruit  nt  C, 
an  intermediate  point.  —  Seefeld  v.  Thacker 
i  Wis.  i  67  X.  W  1142. 
93  Wis.  518. 

§  25.    Acceptance. 

In]     (Iowa;    1S96.) 

Where  one  who  has  contracted  for  a  new 
machine  accepts  one  which  he  knows  to  have 
been  used,  he  thereby  waives  objection  to  it  on 
that  ground.— Aultman-Taylor  Machinery  Co.  v. 
Kidenonr  (Iowa)  65  N.  W.  9S0. 

lb]     (Midi.;    1S95.) 

Plaintiff,  by  the  terms  of  a  written  con- 
tract, was  to  furnish  defendants  with  20,000 
cubic  feet  of  timber,  averaging  55  cubic  feet 
per  stick,  at  2<%  cents  per  cubic  foot,  suitable 
for  the  Quebec  market,  the  title  to  the  timber 
to  vest  in  defendants  from  the  time  it  was 
manufactured  in  the  woods.  A  scaler  sent  by 
defendants  into  the  woods  to  accept  the  logs 
marked  some  logs  S  &  K,  diamond,  and  others 
S  &  K.  Those  marked  S  &  K  were  those  suit- 
able for  the  Quebec  market,  but  they  average! 
very  small,  and  were  accepted  upon  the  condi- 
tion that  other  logs  furnished  should  bring  the 
average  up  to  55  cubic  feet  per  stick, — what  the 
contract  called  for.  Held  that,  the  other  logs 
furnished  not  so  bringing  up  the  average,  the 
defendants  were  not  bound  by  such  acceptance. 
and  therefore  a  subsequent  receipt  of  the  tim- 
bers could  not  oblige  them  to  pay  the  contract 
price  for  any  logs  not  brought  within  the  aver- 
age.—Duplanty  v.  Stokes  (Mich.)  61  N.  W.  1015 
103  Mich.  630. 

Ic]     (Minn.:    1895.) 

When  plaintiffs  furnished,  and  set  up  in 
defendant's  church,  three  altars,  defendant  gave 
notice  that  it  refused  to  accept  them,  because 
not  according  to  contract,  and  requested  plain- 
tiffs to  remove  them.  This  request  was  fre- 
quently repeated,  but  plaintiffs  failed  to  remove 
the  altars,  and  allowed  them  to  remain  in  the 
church,  which  was  used  by  defendant  for  pur- 
poses of  worship.  While  the  altars  remained  in 
the  church  defendant  used  one  of  them  for  the 
purpose  of  celebrating  mass,  but  there  was  qo 
evidence  that  such  use  impaired  the  value  of  the 
altar.  Held,  that  such  use  did  not  amount  to 
an  acceptance  of  the  altars. — Schwartz  v. 
ia  rch  of  the  Holy  Cross  of  Minneapolis  (Minn.) 
62  X    W    266. 

60  Minu.  183. 


I<1]    (S.  n.:   isj>c;> 

An  employe  having  n  stock  of  goods  for 
sale,  offered  it  to  the  employer,  who  agreed  to 
take  the  goods  at  a  certain  price  as  they  might 
be  needed  in  his  store.  By  his  direction  the 
goods  »ere  taken  to  his  store  from  time  to 
time,  account  of  them  being  kept  by  the  em- 
ploye, and  sold  in  the  usual  course  of  business. 
the  proceeds  being  received  by  him.  Held  that. 
though  lie  never  examined  the  goods,  or  for- 
mally accepted  them,  he  was,  in  the  absence  of 
fraud,  liable  for  the  agreed  price. — Stewart  v. 
Gilruth  (S.  D.)  65  N.  W.  10G5. 

§   26.    Refusal  to   receive  goods. 
<\el>.:    1S!)5.  i 

Where  an  order  for  goods  of  a  certain 
kind  and  quality  stated  the  price  in  a  lump 
sum,  the  vendee  was  not  bound  to  receive  the 
goods  if  a  material  part  thereof  was  not  of  the 
kind  and  quality  ordered. — Bryant  v.  Thesing 
64  N.  W.  967,  46  Neb.  244. 


II.    WARRANTY. 

Action  by  buyer  for  breach,  see  post,  §  82. 
Authority  of  agent  to  give  warranty,  see  "Prin- 
cipal and  Agent,"  §  7. 

§   27.    Express  warranty, 
la]     (Iowa:   1893.) 

A  warranty  that  a  threshing  machine 
will  do  as  good  work  "as  any  other  separator  of 
its  size  in  the  United  States"  is  a  representa- 
tion that  it  is  reasonably  fit  to  perform  the 
work  for  which  it  was  intended. — Briggs  v. 
Rumely  Co.  (Iowa)  64  N.  W.  784. 

lb]     (Iowa;    1896.) 

Where  an  order  is  for  a  "separator  and 
twelve  horse  dingee  horse  power,"  and  the  war- 
ranty is  "that  with  good  management  the  ma- 
chine is  capable  of  doing  a  good  business,"  etc., 
there  is  a  breach  of  the  warranty  when  it  ap- 
pears that  the  machine  cannot  be  successfully 
operated  with  a  power  of  12  horses. — Aultman- 
Taylor  Machinery  Co.  v.  Ridenour  (Iowa)  65 
N.  W.  9S0 

Ic]     (Midi.;   J895.) 

Defendants,  the  organizers  of  a  corporation, 
issued  to  themselves  the  stock  as  fully  paid,  and 
guarantied  to  subsequent  holders  that  the  stock 
should  be  "nonassessable."  Stockholders  were, 
by  statute,  liable  for  the  corporate  debts,  in  ad- 
dition to  their  stock,  to  an  amount  equal  to  their 
stock.  Held,  that  defendants  were  liable  to  a 
subsequent  owner  of  the  stock  on  account  of 
payments  made  by  him  to  satisfy  the  extra 
statutory  liability,  as  well  as  those  made  on  the 
stock  itself.— Omo  v.  Bernart  (Mich.)  65  N.  W. 
622. 

Id]     (Minn.;    1896.) 

The  plaintiff  agreed  to  manufacture  for 
the  defendant  500  iron  bedsteads,  to  be  (except 
in  some  particulars  not  here  material)  in  ev- 
ery respect  like  a  sample  furnished  by  the  de- 
fendant. It  was  also  agreed  that  the  beds 
should  be  inspected  and  approved  by  defendant 
at  plaintiff's  factory.  Held  to  be  a  qualified 
warranty  that  the  beds  should  be  like  the  sam- 
ple,  and  that  the  defendant's  right  to  recovei 
damages  for  a  breach  after  acceptance  of  the 
beds  was  limited  to  defects  not  existing  in  the 
sample,  which  were  not  obvious  on  a  reasonable 
inspection  of  the  beds.— Leitcb  v.  Gillette-Her- 
zog  Mannf'g  Co.  (Minn.)  67  N.  W.  352. 
64  Minn.  434. 

Ie]     (Minn.;    1896.) 

Where  the  vendor  makes  statements  as 
to  the  quality  of  the  article,  but  accompanied 
by  an  express  and  positive  refusal  to  warrant 
it,  and  a  like  notice  to  the  vendee  that  he  will 
no1  and  does  not  warrant  it,  his  statements  as 
to  quality  must  be  deemed  mere  expressions  of 
opinion,  and  not  a  contract  of  warranty,  at 
least  in  the  absence  of  any  fraud  or  deceit,  and 


L679     (§27) 


B  \u;,  ii. 


w  hi  re  the  property  is  present    f'ir  the  inspi 
of  the  sendee.     Lynch  v.  Curfinan  (Minn.)  68 
N.  \V.  B 
I r |    e\«-ij.;   is:<.-,.) 

The  Beller  Is  liable  Cor  pi 
1  li»»  property  sold,  if  it   is  so  stipulated 

i    iv.    46  N.   W.   491.   30  Neb.   264   (1890J 
1     Watson  v.  Roode,  CI  N.  \V.  625,    \3 
Neb.  848. 

|K]      (Neb.)     IVI.-..I 

The  purchaser  of  personal  property  must 
have  relied  upon  the  statements  made  by  the 
seller,  us  to  the  quality  'it'  the  articles  Bold,  in 
order  to  maintain  an  action  for  a  breach  of  the 
warranty.  4(i  N.  \V.  491,  30  Neb.  2(34  (1890) 
affirmed.  -Watson  v.  Roode,  01  N.  W.  625,  13 
Neb.  348. 

[li]     (Neb.;    IS!).-..! 

Where  the  seller  of  a  horse  stated  to  the 
purchaser  that  a  bunch  on  one  ol  the  feet  oi  the 
horse  was  caused  by  the  horse's  having  calked 
himself,  and  was  not  permanent,  and  guaran- 
tied" the  horse  to  be  all  right,  it  constituted  a 
warranty,  though  the  word  "warrant"  was  not 
used— Erskine  v.  Swanson  (Neb.)  64  N.  W.  216. 
45  Neb.  767. 

[1]     (N.LI.:    1804.) 

A  written  contract  by  the  seller  of  an 
upright  boiler  that  "we  hereby  guaranty  that 
the  boiler  in  regular  practice,  properly  man- 
aged, shall  evaporate  ten  pounds  of  water  from 
one  pound  of  good  coal  at  212  Fahrenheit, 
which  we  guaranty  to  be  a  saving  of  at  least 
20  per  cent,  in  fuel  over  any  horizontal  tubular 
boiler."  constitutes  a  binding  warranty  of  the 
boiler's  fuel-saying  capacity,  and  not  a  mere 
expression  of  opinion. — Hazelton  Boiler  Co.  v. 
Fargo  Gas  &  Electric  Co.  (N.  D.)  01  N.  W. 
151. 

4  N.  D.  365. 

[j]     (Wis.;    1895.) 

A  manufacturer  of  wheels  is  liable,  un- 
der his  warranty  against  defective  material,  for 
using  a  grade  of  iron  not  suitable  for  the  pur- 
pose for  which  the  wheels  were  intended. — J.  I. 
Case  Plow  Works  v.  Niles  &  Scott  Co.  (Wis.) 
63  N.  W.  1013. 

90  Wis.  590. 

[li]     (Wis.;    1895.) 

A  warranty  of  good  workmanship  does 
not  cover  a  defect  in  the  plan  of  construction  of 
the  article  manufactured,  but  relates  only  to  the 
execution  of  the  plan. — J.  I.  Case  Plow  Works 
v.  Niles  &  Scott  Co.  (Wis.)  63  N.  W.  1013. 
90  Wis.  590. 

[1]     (Wis.;   1S96.) 

Whether  the  sale  of  a  horse  is  usually  at- 
tended by  an  express  warranty  that  the  animal 
is  sound  is  a  question  for  the  jury. — Westurn  v. 
Page  (Wis.)  68  N.  W.  1003. 

[ml     (Wis.:    1S97.) 

A  contract  to  furnish  and  put  up  a  furnace 
in  defendant's  house,  which  provided  that  plain- 
tiff would  complete  it  "ready  for  use,"  and  con- 
tained a  specific  guaranty  of  heating  capacity, 
and  stated  that,  on  notice  of  its  failure  to  prop- 
erly heat  the  house,  plaintiff  would  have  an  op- 
tion to  make  it  heat  properly  or  remove  it.  em- 
bodies an  express  warranty  that  it  would  be 
suitable  for  heating  the  house,  so  that  if  it 
tails  to  heat  as  specified,  and  emits  gas  in  great 
quantities,  and  plaintiff  attempts  to  fix  it,  but 
fails,  and  defendant  refuses  to  accept  it,  the 
contract  price  cannot  be  recovered. — Fuller-War- 
ren Co.  v.  Shurts  (Wis.)  70  N.  W.  683. 

I   28.    Oral  warranty. 

[a]     (Uieli.:    1S95.) 

Where  a  contract  for  the  purchase  of  a 
windmill  contains  express  warranties  on  the 
part  of  the  seller,  parol  evidence  is.  in  the  ab- 
sence of  fraud  in  its  execution,  inadmissible  to 
show  verbal  warranties.— Zimmerman  Manuf'g 
Co.  v.  Dolph  (Mich.)  62  N.  W.  339. 
104  Mich.  2S1. 


[1.1      l\.  !>.:     i     'Hi   i 

Where  an  unconditional  bill  of  (all 
without  warranty,  an  oral  warranty,  made  itn 
mediatel]   after  deliver}  'if  the  writing,  b 

i  e<  [>  tic  prop  rty,  is 
ition.  —  Fletcher  v.  Nelson  (N. 
I).,  69  N.  \\  .  53. 

[<•]     i  \\  is.:    ISI1.-..1 

Where  an  article  is  sold  by  a  written 
contract  which  is  silent  on  the  subject  of  war- 
ranty, no  express  or  oral  warranty,  made  at  tin' 
same  time  or  previously,  ran  be  shown,  nor  can 

I    warranty    In-  added    to  on.-   th 

ten. — .1.  I.  Case  Plow   Works  v.  Niles  & 
Co.  (WisO  63  N.  W.  1013. 
in i  Wis.  590. 

5   29.    Sale  by  sample. 

[a]  (Minn.;    1895.) 

where  a  machine  is  sold  on  a  written 
order,  it  is  error  to  charge  that  the  mai  him 
hibited  to  the  vendee  ai  the  time  the  contracl 

was  made  became  a   part  of  the  contract,  and  a 
standard  by  which  to  test  the  machine  furnish 
ed. — Walter  A.    Wood    Harvester  Co.   v.   Ram- 
berg  (Minn.)  61  N.  W.  1132. 
60  Minn.  219. 

[b]  (Minn.;    1897.) 

A  sale  of  "common  bricks,"  to  be  "of  good 
quality  and   equal    to   sample,"  >    im- 

plied warranty  that  they  shall  be  tit  for  the  pur- 
pose for  which  they  are  purchased,  though  the 
seller  is  informed  of  such  purpose. — Wisconsin 
Red  Pressed  Brick  Co.  v.  Hood  (Minn.)  69  N. 
W.  1091. 

§  30.    Implied  warranty. 

[a]     (Iowa;    1N!I7.) 

The  fact  that,  at  the  time  an  order  for  an 
article  of  a  specified  quality  was  accepted,  the 
article  had  no  existence,  did  not  preclude  the 
attaching,  on  delivery  and  acceptance,  though 
an  opportunity  for  inspection  then  existed,  of 
a  warranty  as  to  quality,  arising  from  the  lan- 
guage of  the  contract. — Eagle  Iron  Works  v. 
Des  Moines  Suburban  Ry.  Co.  (Iowa)  TO  N. 
W.  193. 

[1>]     (Mich.;    1894.) 

Defendant  agreed  to  ship  to  plaintiff  a 
certain  amount  of  paving  stoue  according  to  di- 
mensions set  forth  in  specifications  furnish  d  bj 
plaintiff.  Held,  that  there  was  no  implied  war 
ranty  that  the  stone  would  be  suitable  for  a  par- 
ticular work,  in  the  absence  of  evidence  that  de- 
fendant knew  what  such  work  required,  and 
agreed  that  the  stone  should  be  tested  by  its  r<- 
quirements.  —  Talbot  Paving  Co.  v.  Gorman 
(Mich.)  61  N.  W.  655. 
103  Mich.  403. 

[e]     (Minn.:   1S95.) 

In  a  sale  of  brick  by  description,  there  is 
an  implied  warranty  that  the  bricks  will  be  of 
good  material,  and  made  according  to  the  de- 
scription, but  none  that  they  will  answer  the 
purpose  for  which  they  were  purchased. — Wis- 
consin Red  Pressed  Brick  Co.  v.  Hurd  Refrig- 
erator Co.  (Minn.)  62  N.  W.  550. 
60  Minn.  401. 

[rtl      (Minn.:    1890.) 

Where  one  contracted  to  furnish  and  set 
up  in  a  mill  an  engine  and  boiler  of  specified 
make,  size,  and  power,  there  was  no  implied 
warranty  that  the  apparatus  would  furnish  pow- 
er sufficient  to  operate  the  mill. — Wheaton  Roll- 
er-Mill Co.  v.  John  T.  Noye  Manuf'g  Co. 
(Minn.)  68  N.  W.  S54. 

[e]     (N.  D.;   18<k;.i 

When  a  purchaser  ordered  pure  Manilla 
twine,  and  the  setter  assumed  to  fill  the  order. 
he  must  be  deemed  to  have  warranted  that  the 
article  delivered  was  pure  Manilla  twine^- 
Northwesti  rn  Cordage  Co.  v.  Rice  (N.  D.)  67 
N.    W.    298 

5  N.  D.  432. 
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[f]  (Wis.:    1N!>.-..> 

Plaintiff  ordered  from  defendant  certain 
wheels,  which  were  warranted  against  defects 
in  material  and  workmanship.  The  wheels  were 
constructed  according  to  specifications,  and  test- 
ed in  plaintiff's  presence  before  the  contract  was 
signed.  Held  that,  as  there  was  no  reliance  on 
the  judgment  of  tho  manufacturer  that,  the 
wheels  were  otherwise  suitable  for  the  purpose 
for  which  they  were  intended,  (lure  was  no  im- 
plied warranty  to  that  effect.— J.  I.  Case  Plow 
Works  v.  Niles  &  Scott  Co.  (Wis.)  63  N.  W. 
1013. 

90  Wis.  590. 

[g]  (Wis.:    1895.) 

Whire  defendant  had  a  chance,  before 
making  a  purchase,  to  inspect  the  lumber 
bought,  there  was  no  implied  warranty  on  plain- 
tiff's part  that  it  was  merchantable  for  the  pur- 
pose intended  for  it  by  defendant. — T.  B.  Scott 
Lumber  Co.  v.  Haftner-Lotham  Manuf'g  Co. 
65  N.  W.  513,  91  Wis.  667. 

§  31.    Co-existence    of    implied    and    ex- 
press warranty. 

(Wis.:   1805.) 

The  fact  that  warranties  of  material  and 
workmanship  of  certain  wheels  manufactured 
according  to  specifications  were  expressed  in 
the  contract  precludes  any  implied  warranty  that 
the  wheels  were  otherwise  suitable  for  the  pur- 
pose for  which  they  were  intended. — J.  I.  Case 
Plow  Works  y.  Niles  &  Scott  Co.  (Wis.)  63  N. 
\V.  1013. 

90  Wis.  590. 

§   32.    Waiver  of  breach. 

[a]     (lovra:    1896.) 

A  provision  that  the  failure  of  the  buyer  to 
settle  for  the  machinery  at  the  place  of  delivery, 
as  required  by  the  contract,  shall  be  a  waiver  of 
the  seller's  warranty,  is  binding.— Robinson  & 
Co.  v.  Berkey  (Iowa)  69  N.  W.  434. 

[1>]     (Minn.:    189(5.) 

A  provision  in  a  contract  of  sale  that  the 
machine  sold  should  be  returned  on  its  being 
found  not  to  work  was  waived  where  the  seller. 
after  notice  of  defects,  agreed,  in  consideration 
of  the  buyer's  giving  notes  for  the  price,  that  he 
would  make  the  machine  do  good  work,  and  fix 
it  at  any  time. — McCormick  Harvesting  Mach. 
Co.  v.  McNicholas  (Minn.)  09  N.  W.  36. 


§  33. 


Acceptance  of  goods. 


[a]  (Mich.:    isii-.i 

In  an  action  for  the  price  of  a  machine 
warranted  to  be  perfect,  it  appeared  that  it  was 
upon  delivery  found  to  be  defective,  and  plain- 
tilt's  agent  promised  to  remedy  the  defect,  and 
requested  defendant  to  use  it.  Defendant  used 
the  machine  one  day.  but  it  was  never  remedied, 
and  defendant  refused  to  pay  for  it.  Held,  that 
such  use  of  the  machine  was  not  an  acceptance, 
nor  a  waiver  of  a  right  to  a  perfect  machine. — 
Aultman,  Miller  &  Co.  v.  Knapp  (Mich.)  63  N. 
W.  06. 

105  Mich.  205. 

[b]  IX.  D.:    1896.) 

The  acceptance  by  the  purchaser  of  an 
article  which  does  not  correspond  to  the  war- 
ranty, with  knowledge  of  the  defect,  does  not, 
as  :i  matter  of  law.  bar  his  right  to  rely  upon 
the  warranty. — Northwestern  Cordage  Co.  v. 
Rice  (N.  D.)  67  N.  W.  298. 
5  N.  D.  432. 

[c]  (Wis.:    1805.) 

The  use  of  a  harvesting  machine  by  the 
purchaser  thereof,  after  discovery  of  defects 
therein,  merely  in  order  to  give  an  expert  sent 
by  the  vendor  an  opportunity  to  ascertain  the 
defects,  does  not  constitute  an  acceptance  of  the 
in  hine. — Walter  A.  Wood  Mowing  ifc  Heaping 
Mach.  Co.  v.  Calvert,  62  N.  W.  532,  89  Wis. 
010. 


§   34.   Continaed  use  of  property. 

[a]     (Mich.:    1S94.) 

A  harvesting  machine  was  sold  with  a 
provision  that,  if  it  did  not  comply  with  tht 
warranty,  it  might  be  returned,  and  that  keep' 
ing  it  during  harvest  should  be  conclusive  thai 
it  filled  the  warranty.  The  contract  also  pro- 
vided that  no  one  had  any  power  to  change  it. 
Held  that,  the  buyer  having  refused  to  keep 
if.  because  it  did  not  fill  the  warranty,  and  tin 
seller's  general  agent  having  persuaded  him  to 
retain  it,  and  advised  him  that  if  he  kept  it 
beyond  the  harvest  it  would  be  all  right,  and 
the  machine  would  be  the  seller's,  further  re- 
tention  was  under  a  new  contract,  which  per- 
mitted return  after  harvest.  Hooker  and 
Grant,  JJ.,  dissenting.— D.  M.  Osborne  &  Co.  v. 
Baker  (Mich.)  61  N.  W.  509. 
103  Mich.  247. 

[1>]     (!V.  D.;    1804.) 

The  warranty  on  the  sale  of  a  thresh- 
ing machine  provided:  "The  buyer  shall  have 
three  days  after  it  is  first  started  to  ascertain 
whether  said  machinery  is  as  represented.  If 
then  it  is  not,  he  shall  at  once  discontinue  use 
of  it."  and  give  notice  to  the  seller,  "and  wail 
until  seller  gets  a  man  there  to  right  it,"  and 
after  the  man  sent  by  the  seller  is  through,  the 
buyer  "shall  at  once  give  the  machinery  a  fair 
trial  of  two  days,  and,  whatever  part  of  the 
machine  is  not  as  warranted  or  represented,  he 
shall  then  return  such  part  to  where  be  got  it, 
and  the  seller  may  either  furnish  another  part, 
or  may  require  the  return  by  the  buyer  of  the 
remainder  of  such  machine,  and  then  furnish 
another  in  its  place,  or  refund  what  he  re- 
ceived for  it.  *  *  *  The  use  of  all  or  part  of 
said  machinery  after  said  two  days'  trial  shall 
be  conclusive  evidence  that  it  is  as  warranted 
and  represented,  and  shall  estop  the  buyer  from 
all  defenses,  on  any  ground,  to  the  payment 
therefor."  Held,  that  where  the  machine  failed 
to  work  properly,  and  the  seller  sent  a  man  to 
right  it,  the  subsequent  use  thereof  for  more 
l:i. i  ii  two  days  was  a  waiver  of  any  claim  for 
breach  of  warranty. — Minnesota  Thresher  Man- 
uf'g Co.  v.  Lincoln  (N.  D.)  61  N.  W.  145. 
4  N.  D.  410. 

[c]      (Wris.;    189.-.) 

If,  after  the  agent  of  the  vendor  of  a  har- 
vesting machine  made  repairs  then  mi  at  the  pur- 
chaser's request,  and  the  machine  still  did  not  do 
such  work  as  the  contract  called  for.  and  the 
purchaser  knew,  or  ought  then  to  have  known, 
that  it  would  not  do  good  work,  and  could  not  be 
made  to  do  it  by  the  agent  sent  by  the  company, 
but  defendant  nevertheless  used  the  machine 
until  his  harvesting  was  completed,  he  would  be 
liable  for  the  price  of  the  machine. — Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  v.  Calvert 
62  N.  W.  532,  89  Wis.  640. 

§   35.    Notice   of  defects   to   seller, 
[a]     (lovra:    1S95.) 

In  an  action  for  the  price  of  a  macnine,on 
the  sale  of  which  it  was  provided,  as  a  requisite 
to  a  claim  under  the  warranty,  that,  if  upon  one 
day's  trial  it  did  not  work  well,  the  buyer  was  to 
give  immediate  notice,  and  allow  the  seller  time 
to  send  a  person  to  put  it  in  order,  there  was  evi- 
dence that  plaintiff  received  the  machine  set  up 
for  work  late  Monday  afternoon,  and.  in  the  pres- 
ence of  plaintiff's  agent,  tried  to  operate  it  until 
Tuesday  noon:  that  the  machine  did  not  work 
well  during  this  time:  that  the  agent  then  left, 
with  directions  to  plaintiff  to  continue  to  wrork 
the  machine,  saying  that  he  would  be  back  in  a 
day  or  two,  and,  if  defendant  was  not  pleased 
with  the  machine,  he  would  fix  it;  that  defend- 
ant requested  him  to  stay  and  fix  the  machine, 
or  to  send  a  man  to  do  it;  that,  defendant  en- 
deavored to  make  the  machine  work  until  Fri- 
day of  the  same  week,  when,  the  agent  not  hav- 
ing  returned,  he  notified  the  agent  who  sold  the 
machine  that  it  was  not  working  right.  Held, 
that  there  was  sufficient  evidence  for  the  jury 
with  reference  to  the  trial  of  the  machine  and 


B     (§  35) 
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notice  to  th  i .  i  i  there- 

if,     VIeCorn  i   I.   Flarve  i  ins  Viach.  i  !o.  v.  Bi  otr 
ei  (lawn)  62  X.  W.  Tim). 

lb  I    (lowa:    is!i.-..i 

\     breshing-machine  company,  by  send 
ing  one  ol   its  agents  to  rectify  defects   in   a 

machine  sold   by   it,   waives  a   pre     in  the 

contrael  ol   sale  providing  thai    failure  to 

to   thi    <  ompa  oj    in    «  riting  ol    o    d   feci 

bars  any  claim  for  breach  of  warranty.— Brigga 
R lj   Co,  (Iowa)  64  N.  \V.  784. 

|c|     (lovroi    1896.) 

In  :i  juil  on  purchase  money  notes,  it  ap- 
l>eared  that  the  contract  for  a  machine  provi 
ed  that  notice  of  failure  of  the  machine  to  sat 
isfy  the  warranty  should  be  sent  by   reg 
letter;    that   defendant    got   the   local    agent   to 
write  a  letter  for  him  to  the  effect  thai  the  ma- 
chine was  unsatisf  ctory;    that  defendant  sign- 
ed the  letter,  and  left  it  with  the  agent  to  be 
registered;    that  another  witness  beard  the  let- 
ter read   to  defendant,   and   saw   him  sii;n   it. 
1  be  agent  testified  that  hi  did  not  write  or  semi 
any  letter  for  defendant,  bul  notified  the  com- 
pany  to  send   a   man   to  see  about    the  machine. 
Held,  that  defemk  tic's  Utter  was  sent  as  claim- 
ed   by   him,   within   the   provisions  of   the   con 
tract.— Aultman-Taylor  Machinery  Co.  v.  Riden- 
our  (Iowa)  65  N.  W.  980. 

[d]     (Iowa:    1806.) 

A  compliance  with  the  provision  of  a 
written  contract  for  the  sale  of  a  harvester,  re- 
quiring immediate  notice  in  writing  to  be  given 
by  the  buyer  to  the  seller  or  its  local  agent  in 
case  the  machine  fails  to  work  well  on  being 
started,  is  useless  and  unnecessary,  where  the 
heal  ay-ent  who  sold  the  machine  is  present  when 
it  is  started,  and  knows  it  fails  to  work  well.— 
Peterson  v.  Walter  A.  Wood  Mowing  &  Reap- 
ing Maeh.  Co.  (Iowa)  66  X.  W.  96. 

fej     (Mich.;    is!ir,.i 

Where  a  contract  for  the  sale  of  a  Wind- 
mill gave  the  seller  a  certain  time  after  notice 
of  defects  to  remedy  them,  the  buyer  cannot 
claim  for  breach  of  warranty  unless  he  gave 
such  notice,  though  he  did  not  know  what  the 
defect  was. — Zimmerman  Manuf'g  Co.  v.  Dolph 
(Mich.)  62  X.  W.  339. 
104  Mich.  281. 

[fl      (Minn.:     1896.) 

Where  a  horse  is  sold  with  a  warranty  and 
an  agreement  by  the  vendor  to  replace  him,  or 
to  return  the  notes  given  for  him,  if  the  con- 
ditions of  the  warranty  are  not  fulfilled,  the 
vendor  is  entitled  to  notice  of  breach  of  such 
conditions.— Keckett  v.  Gridley  (Minn.)  69  N. 
W.  622. 


36. 


■Waiver. 


(Iowa:    1895.) 

Notice  in  writing,  that  a  machine  sold 
•does  not  comply  with  the  warranty,  required  by 
the  contract  to  be  given  the  seller,  is  waived 
where  he  arts  on  an  oral  notice  given  his  nucnt 
—Dean  v.  Nichols  &  Shepard  Co.  (Iowa)  63  N. 
W.  5S2. 

§   37.    Action  for  breach  of  warranty, 
[a]     (Iowa:    1S95.) 

The  giving  of  a  note  for  the  price  of  a 
threshing  machine,  after  a  trial  of  it  in  thresh- 
ing one  kind  of  grain,  is  not  a  settlement  for 
it  "after  having  tried  it,"  within  the  meaning 
of  a  clause,  in  the  contract  for  its  sale,  provid- 
ing that  a  settlement  for  it,  after  having  tried 
it  estops  the  purchaser  from  all  claims  for  dam- 
ages for  breach  of  warranty.— Brigga  v  Rume- 
ly  Co.  (Iowa)  64  N.  W.  784. 
lb]     (Mich.:    1S95.) 

A  vendor  sold  certain  farm  implements 
to  defendants,  dealers  therein,  with  a  guaranty 
that,  if  any  one  was  defective,  notice  thereof 
should  be  given,  and  time  allowed  to  put  it  in 
order,  but  that  the  us,-  of  a  machine  longer  than 
me  day  would  constitute  an  acceptance  thereof. 
Defendants    subsequently    received    other    iinple- 


alleged  bj 
tective.     The  vendor's  agi  111   tesl  i 

tion  on   the  accounl  that   he  afti 
a   "partial  settlement"  with  defi 

goods  sold  by  them,  bul  1 

that  di  ion  oi   time 

for  payment,  whi  I  to        at;  and  that 

he  received  no  nol E 1  1  ii 

ad  mi  11  laii I  that  thej  tch  m 

tid  agent   bgn  1  d   to  can  1    the  Impli 
on  band  until  they  were  sold.      lUld,  that   n 
error  t.>  preclude  defendants  from  recoveri 
a  breach  of  warranty  if  there  was  no 
defects  at  the  time  ol  Bettli  ment.  or  it  (here  had 

1 n  an  es  tens  ion  of  time,  it  nol  app 

then-  w us  a  promi  >■  to  pa  1   in  considi  1 
such   en  tension,   or  that  the   limil  ttion   on    the 
guaranty  applied  to  dealers  until  after  the  imple- 
ments were  sold.-    Stoddard  Manufg  Co.  v.  Mil- 
ler (Mich.)  r.l  X.  \V.  948. 

[ol     (Minn.;    L806.) 

Plaintiff  agreed  to  manufacture  for  defend- 
ant r.110  iron  bedsteads,  warranting  thai  thi  . 
should  all  be  similar  to  a  sample,  and  it  was 
also  provided  that  defendant  should  inspect  the 
beds  at  the  factory.  On  such  inspection  de- 
fendant was  told  by  plaintiff  that,  if  the  parts 
of  one  of  the  beds  went  together  oroperly,  the 
parts  of  all  would  do  so;  and  defendant,  having 
found  that  one  could  be  put  together  properly, 
inspected  no  more.  Held,  that  the  fact  that,  if 
defendant  had  set  up  more  of  the  bedsteads,  he 
won  hi  have  discovered  that  some  were  defective 
did  not  justify  a  finding  that  his  inspection  was 
negligent,  so  as  to  preclude  his  recovering  dam- 
ages for  breach  of  the  warranty. — Leiteh  v.  Oil- 
lette-IIerzog  Manuf'g  Co.  (Minn.)  67  N.  W.  352. 
64  Minn.  434. 

[d]  (Minn.;    1896.) 

A  contract  of  sale,  giving  the  vendee  the 
privilege  of  returning  the  property  sold  in  case 
it  does  not  comply  with  the  warranty,  doe  not 
pro,  In, 1,.  the  vendee  from  retaining  the  property 
ami  suing  for  breach  of  the  warranty.— Gaar, 
Srot;  &  Co.  v.  Patterson  (Minn.)  68  N.  W.  6',). 

§   38.   Pleading. 

(Neb.;   1S9C.) 

An  allegation  that  the  vendor  of  a  corn 
sheller  "represented  and  warranted  the  same  to 
be  as  good  as  new,"  and  "that  it  would  do  first- 
class  work  in  every  particular,"  sufficiently  al- 
leged a  warranty  as  against  a  demurrer. — Cn- 
latid  v.  Carton  (Neb.)  66  N.  W.  1130. 
48  Neb.  202. 

§   39.   Evidence. 

[a]  (Mlcb.j    1896.) 

In  an  action  for  breach  of  warranty  on 
the  sale  of  a  horse,  testimony  that  defendant 
had  undertaken  to  deceive  plaintiff -was  proper- 
ly excluded  as  not  bearing  on  the  question  of 
warranty.— Connell  v.  McNett  (Mich.)  07  N. 
W.  344. 

[b]  (Minn.;    1S96.) 

The  burden  of  showing  that  the  conditions 
of  the  warranty  of  a  horse  sold  have  not  been 
complied  with  is  on  the  vendee. — Beckett  v. 
Gridley  (Minn.)  09  N.  W.  622. 

[e]  (Mis.;    1895.) 

In  an  action  for  breach  of  warranty  in 
delivering  articles  not  in  conformity  with  the 
contract  it  cannot  be  inferred  that  all  were  de- 
fective because  some  were.— J.  I.  Case  Plow 
Works  v.  Niles  &  Scott  Co.  (Wis.)  63  N.  W. 
1013. 

90  Wis.  590. 

§  40.    Instructions. 

(Mich.;    1896.) 

In  an  action  for  breach  of  warranty  "ii 
the  sale  of  a  horse,  on  the  request  of  defendant 
the  jury  were  instructed  that  if,  after  plaintiff 
had  paid  part  of  the  price,  she  was  offered  the 
return  of  the  money,  but  refused  it.  and  insist- 
ed upon  the  trade  being  carried  out,  and  that  at 
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time  she  had  discovered  the  horse  was 
l.-uiip  and  unsound,  she  could  no1  recover. 
Held,  that  it  was  proper  for  the  court  to  add 
•  ■ii  its  own  motion  that  if  plaintiff  saw  the  horse 
was  lame,  but  supposed  the  lameness  only  tem- 
porary, this  knowledge  would  not  be  incon- 
sistent with  her  right  to  rely  on  the  warranty. 
-Connell  v.  McNett  (Mich.)  67  N.  W.  344. 


41. 


Damages. 


[a]     (Iowa;    1S9S.) 

Though  defendanl  did  not  actually  pay 
out  any  money  for  the  standing  and  keeping  of 
a  stallion  purchased  by  him  of  plaintiff,  expen- 
-i  B  of  such  keeping  and  standing  are  recover- 
able as  damages  for  the  breach  of  warranty  of 
the  animal  as  a  foal  getter,  it  appearing  that 
defendant,  after  purchasing  the  horse,  entered 
into  a  contract  with  C,  the  owner  of  another 
stallion,  by  which  C.  was  to  stand  both  horses, 
out  of  their  earnings  pay  their  expenses,  divide 
the  profits,  and  that  through  the  earnings  of 
O.'s  horse  profits  were  made. — National  Horse- 
Importing  Oo.  v.  Novak  (Iowa)  64  N.  W.  616. 

tl>]     Uo-n-a:   1S95.) 

Freight  paid  by  the  purchaser  of  a 
threshing  machine  is  recoverable  as  damages  for 
breach  of  warranty  of  the  machine,  where  the 
freight  was  made,  by  the  contract  of  sale,  a 
part  of  the  purchase  price. — Briggs  T.  Rumely 
Co.  (Iowa)  64  N.  W.  784. 

[c]     (Iowa;   1896.) 

The  measure  of  damages  for  breach  of 
warranty  in  the  sale  of  a  horse  is  the  difference 
between  his  real  value  and  what  it  would  have 
been  if  he  had  been  as  represented:  and  the 
fact  that  he  was  worth  the  price  paid  is  im- 
material — Douglass  v.  Moses  (Iowa)  65  N.  W. 
1004. 

[el  J     down:    1897.) 

The  measure  of  damages  for  a  breach  of 
warranty  as  to  quality  was  not  the  difference 
In 'tween  the  value  of  the  article  as  it  should 
have  been  and  its  value  at  the  trial,  where  it 
had  been  used  by  the  buyer,  and  changes  had 
been  made  in  it  by  him. — Eagle  Iron  Works  v. 
Des  Moines  Suburban  Ry.  Co.  (Iowa)  70  N. 
W.  103. 

Ie]     (Mich.;    1895.) 

In  an  action  on  a  contract  for  the  pur- 
chase of  carriage  axles,  where  a  recoupment  of 
damages  was  claimed  by  reason  of  plaintiff's 
failure  to  deliver  the  axles  as  agreed,  whereby 
defendant  lost  the  profits  from  contracts  for 
carriages  made  on  the  faith  of  plaintiff's  prom- 
ise to  deliver,  the  measure  of  defendant's  dam- 
ages is  limited  to  Mich  orders  for  carriages  as 
defendant  actually  received  and  was  not  able 
to  fill  by  reason  of  plaintiff's  default. — Liggett 
Spring  &  Axle  Co.  v.  Michigan  Buggy  Co 
(Mich.)  64  N.  W.  466. 
[f]     (Minn.;    189G.) 

Where  a  machine,  sold  with  warranty,  con- 
sisted of  a  harvester  and  a  binder  attachment; 
which  could  be  taken  off,  so  as  to  leave  the  har- 
vester intact,  and  any  other  binder  of  the  sell- 
er's manufacture  could  be  used  with  the  har- 
vester, and  the  failure  of  the  hinder  to  work, 
which  constituted  the  breach  of  the  warranty, 
was  not  shown  to  be  due  to  defects  in  any  par- 
ticular part  which  could  be  replaced,  the  buyer 
was  entitled  to  the  value  of  an  entire  new  bind- 
er as  damages.— McCormick  Harvester  Maeh. 
Co.  v.  McNicholas  (Minn.)  69  N.  W.  36. 

[S]      (Wis.;    1895.) 

The  measure  of  damages  for  breach  of 
warranty  in  the  sale  of  a  furnace  is  the  differ-: 
nee  between  its  actual  value  and  its  value  if 
it  had  conformed  with  the  warranty,  and  not 
the  difference  between  the  purchase  price  and 
its  actual  value.— Park  v.  Richaxdson-Boying- 
ton  Furnace  Co.,  64  N.  W.  S59,  91  Wis.  189. 

[h]      (Wis.;     1895.) 

The  measure  of  damages  for  breach  of 
warranty  is  the  difference  between  the  actual 
value  of  the  defective  articles,  and   their  value 


had  '  I  >j  been  in  aai  ordance  with  the  warranties. 
to  which  may  be  added  compensation  Eor  the 
trouble  and  expense  suffered,  an  1  any  other  spe- 
cial  damages.— J.   I.  Case   Plow    Works  v.  Niles 

oc  Sc !o.  i  Wis. i  63  N.  W.  1013. 

90  Wis.  590. 

[1]     (Wis.;    lS9.-».) 

The  price  for  which  the  purchaser  sold 
the  goods  cannot  be  shown  in  an  action  for 
breach  of  warranty  against  defects,  nor  is  it  ma- 
terial whether  he  sold  them  at  all. — J.  I.  Case 
Plow  Works   v.   Niles  &  Scott  Co.  (Wis.)  63  N. 

W.     1013: 

90  Wis.  590. 

§  42.    Return  of  Roods. 

(Iowa;    1S95.) 

A  provision  in  a  contract  for  the  sale  of 
a  threshing  machine,  that  it  should  be  re- 
I  turned  to  the  place  where  received  in  case  it 
I  failed  to  fulfill  the  warranty,  is  sufficiently  com- 
plied with  by  notice  to  the  vendor  that  the  ma- 
chine whs  in  the  town  in  which  it  was  received, 
subject  to  his  order. — Briggs  v.  Rumely  Co. 
(Iowa)  64  N.  W.  7S4. 


III.    RIGHTS  AND  REMEDIES  OF  PAR- 
TIES INTER  SE. 

1.  IN  GENERAL. 

§  43.    Modification   or   rescission   of   con- 
tract by  agreement   of  parties, 
[aj     (Iowa:    1890.) 

A  provision  that  no  agent  or  salesman  of 
the  seller  has  power  to  waive  any  of  the  condi- 
tions of  the  contract  will  not  prevent  an  au- 
thorized agent  from  making  such  a  waiver. — 
Robinson  &  Co.  v.  Berkey  (Iowa)  69  N.  W. 
434. 

[b]  (Midi.:    189«.) 

Defendants  agreed  to  purchase  cattle 
from  plaintiff,  making  a  partial  payment,  plain- 
tiff to  keep  the  cattle  until  a  certain  time,  when 
the  balance  should  be  paid.  The  defendants 
were  unable  to  pay  the  balance,  and  the  cattle 
were  shipped  to  market  in  plaintiff's  name, 
under  defendants'  charge,  and  the  price  for 
which  they  were  sold  by  defendants  sent  to 
plaintiff  by  the  purchaser.  Such  sum  was  in- 
sufficient to  pay  the  balance  due  plaintiff,  lhhl, 
that  the  shipment  in  such  manner  did  not  re- 
lease defendants  from  their  contract  of  pur- 
chase, so  as  to  release  them  from  liability  for 
the  balance  of  the  contract  price.— Doty  v.  Nix- 
on (Mich.)  67  N.  W.  116. 

[c]  (Xel>.;    1895.) 

One  who  ordered  personal  property  in 
writing  could  be  released  from  the  contract  of 
sale,  at  any  time  it  remained  wholly  executory, 
by  a  parol  agreement.  —  Bryant  v.  Thesing 
64  N.  W.  967,  46  Neb.  244. 


§  44. 


Consideration. 


fa]     (Minn.:    1895.) 

The  vendee  of  a  threshing  machine  hav- 
ing refused  to  pay  the  price,  for  an  alleged 
breach  of  warranty,  the  vendor,  without  object- 
ing that  the  vendee  had  lost  the  right  to  urge 
that  defense  by  having  failed  to  notify  the  ven- 
dor of  the  alleged  broach,  as  provided  in  the 
contract  of  sale,  agreed  to  make  the  machine 
conform  with  the  original  warranty  in  consid- 
eration of  the  vendee's  giving  a  note  for  the 
price.  Held,  that  the  agreement  of  the  vendor 
was  not  without  consideration.  —  Hansen  v. 
Gaar.  Scott  &  Co.  (Minn.)  65  N.  W.  254. 
63  Minn.  94. 
[!>]     (\<-l>.:    1895.) 

The  mutual  waiver  of  the  rights  of  the 
parties  to  an  executory  contract  of  sale  of  per- 
sonal property  is  a  sufficient  consideration  foi 
a  cancellation  of  the  contract.  Bryant  v.  Thes- 
ing, 64  N.  \V.  'd67,  46  Neb.  244. 


1687     (§  45) 


SALE,  III.  1,  2. 


(8  54)     1688 


§  45.   Right  of  seller  to  remedy  defects. 

V;     IM17.I 

i mumenl  is  sold  to  be  Bet  np  in 

a  cemeterj ,  the    eller  could  remedy  b  nj  i 

er  i  enieti      ,  but    before   it 

ivas  s.-t  up.    Black  v.  Herbert  (Mich.)  Tit  N.  \\". 
L38. 

§   46.   Action  by  seller  for  breach  of  con- 
tract— Damages. 
In  I     i  W  la.;    i  •:>.-,., 

I ii  :ui  act ion  by  the  vendor  for  the  breach 
of  :i  contract  t,i  purchase  lumber,  the  damages 
were  the  differi  tv    en  1  be  contract   price 

and  1 1"-  market  value  .-it  the  time  of  i  be 
to  accept.— T.  B.  Scott  Lumber  Co.  v,   Bafner- 
Lothman  Manufg  Co.,  65  N.  \V.  513,  91   Wis. 
607. 

I  III       (Wis.;      IS'ir,.) 

In  an  action  for  the  breach  of  a  contract 
to  buy  lumber,  the  amount  realized  by  the  ven- 
dor tut  a  resale  shortly  after  the  breach  is  not 
conclusive  us  to  the  market  value  at  the  time 
of  the  breach,  unless  all  reasonable  efforts  were 
made  to  obtain  the  best  price,  or  the  price  ob- 
tained was  si  fair  one.— T.  B.  Scott  Lumber  Co. 
v.  Hafner-Lothman  Manufg  Co.  (Wis.)  65  N. 
W.  513,  91  Wis.  667. 

§   47.    Recovery  of  goods  by  seller, 
[al     (Neb.!    1896.1 

Proof  of  false  statements  knowingly  made 
by  the  purchaser  of  goods,  whereby  he  is  shown 
tn  be  possessed  of  a  large  amount  of  property 
over  and  above  bis  liabilities,  is  admissible  under 
an  allegation  that,  being  insolvent,  he  knowingly 
concealed  his  insolvency  from  the  vendor. — First 
Nat.  Bank  v.  McKinney  (Neb.)  66  N.  W.  280. 

47  Neb.  149. 

[Ii]     (Neb.;    1S9C.1 

Where  a  vendor  seeks  to  reclaim  goods 
sold  by  him  on  condition  of  immediate  pay- 
ment, his  right  is  limited  to  a  reclamation  of 
the  specific  goods  by  him  sold;  and  he  cannot 
possess  himself  of  an  equivalent  quantity  of 
similar  goods  with  which  the  goods  by  him  sold 
have  been  commingled  with  his  knowledge  and 
consent.— Kingsley  v.  McGrew  (Neb.)  67  N.  W. 
7S7. 

48  Neb.  812. 
[e]     <\cl>.:    1896.) 

Where  corn  was  sold  to  be  paid  for  on 
delivery,  and  it  was  placed,  with  the  vendor's 
knowledge  and  ei  usent,  into  bins  of  the  vendee. 
and  there  mingled  with  a  mass  of  corn  belong- 
ing to  the  vendee,  the  vendor  lost  his  right  to 
reclaim  the  corn  for  nonpayment. — Kingsley  v. 
McGrew  (Neb.)  67  N.  W.  787. 
4S  Neb.  812. 

§   48.    Lien  for  price, 
(loivn:    1S!»7.) 

An  ordinary  sale  of  merchandise  on  credit 
does  not  establish  trust  relations  between  the 
parties,  giving  the  seller  a  lien  on  the  goods  or 
their  proceeds,  which  can  be  enforced  against  a 
transferee  of  the  buyer,  in  the  absence  of  fraud 
in  the  transfer.— Bentley  v.  Snyder  (Iowa)  69  N. 
W.  1023. 

§   49.    'Waiver   of   demand   for   possession 
and  tender  of  payment, 
[al     (Mich.:    ]SS>T.| 

In  replevin  of  oxen  bought  by  plaintiffs  of 
defendant,  and  paid  for  in  part  only,  it  appeared 
that  a  demand,  unaccompanied  by  a  tender, 
and  without  evidence  of  present  ability  to  pay, 
was  made  by  plaintiffs,  two  days  after' the  tinie 
set  for  payment,  at  a  place  other  than  that  of 
delivery,  and  that  the  demand  was  received 
in  silence.  Hrhl,  that  demand  and  tender  were 
not  waived.— Miuear  v.  Phelps  (Mich.)  70  N. 
W.  422. 
[bl     (Mich.;    IstiT.i 

It  appeared  that  defendant  had  returned 
by  registered  letter  the  advance  payment,  but 


plalntlffa   refused  to  accept  It;    that,  two  days 
before  the  |    for  paying   the   bftl 

de lant    told   plaintiffs  he  did    not   own   the 

oxen,  and  the  trade  mu      be  declare  I    iff.     Held 
not   to  show  a  v, ,  id  and  lender. — 

Mineai  v.  Phelps  (Mich.)  7o  X.  \V.  422. 


2.  RESCISSION  BY  SELLER. 

§   50.    For   noncompliance   with   contract. 
(Iowa;    ivit.i 

A  seller  cannot  rescind  a  contract,  after 
the  deliver,  of  the  property  to  the  purchaser, 
becau  e  ol  failure  to  make  payments  in  accord- 
ance with  the  contract. — Kramer  v.  Messuer 
(Iowa)  69  N.   \V.   11  12. 

§   51.    Time  of  rescission. 
I  \il<.;    1805.) 

Where  a  sale  was  made  in  March,  and 
the  mortgage  given  by  the  debtor,  which  the 
vendor  attacked  as  fraudulent,  was  given  on 
June  5th.  and  the  vendor  did  not  rescind  the 
sale  until  June  14th.  when  he  brought  an  action 
for  that  purpose,  the  question  whether  the  ven- 
dor rescinded  within  a  reasonable  time  was  for 
the  jury.— Smith  v.  First  Aat.  Bank  (Neb.)  63 
N.  W.  700. 

45  Neb.  444. 

§   52.    Rights  of  vendor's  creditors  to  re- 
scind. 

(Neb.;    1896.) 

Unsecured  general  creditors  of  a  vendor 
cannot  be  heard  to  assert  a  right  which  the  ven- 
dor may  possess  to  rescind  his  sale  for  fraud 
inducing  thereto. — Kingsley  v.  McGrew  (Neb.) 
07  N.    W.  787. 

48  Neb.  812. 

§   53.    Insolvency       of       purchaser,       and 
knowledge  thereof. 

[a]  (Iowa;    1896.) 

A  seller  of  grain  on  credit,  who  learns, 
while  it  is  in  transit,  that  the  buyer  is  insol- 
vent and  intends  to  get  possession  with  intent 
to  defraud,  may  rescind  the  sale.  Deemer,  J.. 
dissenting. — Kearney  Milling  &  Elevator  Co. 
v.  Union  Pac.  Ry.  Co.  (Iowa)  66  N.  W.  1059; 
Elm  Creek  Elevator  Co.  v.  Same,  Id. 

[b]  (Mich.;    lSi>r,.) 

The  fact  that  the  vendee  was  insolvent 
when  he  purchased  the  goods,  and  that  shortly 
thereafter  he  failed  in  business,  did  not  entitle 
the  vendor  to  rescmd  the  contract  and  recover 

the  goods,  where  the  vendee  purchased  in  g I 

faith,    with    intent    to    pay   the    price.  —  Illinois 
Leather  Co.  v.  Flynn  (Mich.)  65  N.  W.  519. 

[c]  (Wis.;    IS97.) 

Evidence  that  a  debtor  absconded,  taking 
a  large  amount  of  property,  and  not  leaving 
sufficient  to  satisfy  Ins  creditors,  it  not  appear- 
ing that  he  was  insolvent  at  the  time  of  his  de- 
parture, nor  that  he  contemplated  absconding 
i  I  the  time  of  his  purchase,  does  not  show  that 
goods  purchased  by  him  were  obtained  while  in- 
solvent or  without  intending  to  pay  for  them, 
so  as  to  authorize  a  rescission  of  the  sale. — 
Landauer  v.  Espenhain  (Wis.)  70  N.  W.  2S7. 

§   54.    Fraud  and  false  representations. 

[n]     (Mich.;    1895.) 

Fraudulent  representations  in  the  state- 
ment required  by  3  How.  Ann.  St.  §  4161bl,  to 
be  filed  by  a  corporation  to  prevent  personal  lia- 
bility to  its  officers  for  its  debts,  and  which  is 
made  the  basis  of  a  nport  by  a  commercial  agen- 
cy as  to  th>.  corporation's  financial  standing,  on 
the  faith  of  which  report  goods  are  sold  the  cor- 
poration on  credit,  entitles  the  seller  to  rescind 
the  sale  for  fraud. — Silberman  v.  Muuroe  (.Mich.) 
62  N,  W.  555. 

1(11  Mich.  352. 
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i 


[b]  (Mich.:    ISO.-!.) 

A  shrinkage  in  six  months  of  69  per  cent, 
in  the  value  placed  by  a  corporation  on  its  real 
and  personal  property  in  snch  statement  and  the 
value  placed  thereon  by  the  receiver  appointed 
on  its  insolvency,  and  the  fact  that  the  corpora- 
tion, within  two  \veeks  after  purchasing  goods, 
gave  a  chattel  mortgage  on  all  its  property,  are 
sufficient  to  warrant  a  finding  that  the  corpora- 
tion purchased  the  goods  with  a  fraudulent  in- 
tent, so  as  to  entitle  the  seller  to  recover  them 
from  the  receiver. — Silberman  v.  Munroe  (Mich.) 
62  N.  W.  535. 

104  Mich.  352. 

[c]  (S.  D.;    1895.)  .  . 

The  fact  that  a  vendee  omitted  to  inform 
the  vendor  of  the  pendency  of  a  suit,  based  on 
a  portion  of  the  former's  acknowledged  indebt- 
edness, did  not  entitle  the  vendor  to  rescind  the 
sale  on  the  ground  of  fraud,  where  the  vendee's 
reason  for  not  communicating  the  fact  was  that 
he  believed  the  creditor  who  instituted  the  suit 
did  not  intend  to  prosecute  the  same  to  judg- 
ment.—Tootle  v.  Petrie  (S.  D.)  65  N.  W.  43. 
I  il  I     (S.  D.j   1895.) 

It  was  proper  to  reject  evidence  of  fraud- 
ulent representations  made  by  the  vendee  to  a 
stranger,  in  an  action  to  rescind  a  sale,  where  it 
did  not  appear  that  they  were  communicated  to 
the  vendor,  and  it  was  shown  that  the  vendor, 
"i  i  aking  the  sale,  relied  solely  on  a  statement 
of  the  vendee's  financial  condition  made  to  him- 
self.-Tootle  v.  Petrie  (S.  D.)  65  N.  W.  43. 

§   55.   Representations   as  to  financial 

ability. 

[a]  (S.  D.i    1S95.) 

A  statement  of  a  vendee's  assets  and  lia- 
bilities, purporting  to  lie  only  approximately  cor- 
rect, whirli  itemized  liabilities  and  assets,  ami 
showed  on  its  face  that  the  vendee  was  greatly 
involved,  and  doing  an  extensive  credit  business, 
and  had  included  in  his  assets  past-due  notes  and 
accounts,  aggregating  an  amount  greatly  in  ex- 
cess of  his  purported  net  capital,  did  not  entitle 
the  vendor  to  rescind  a  sale  made  in  reliance 
thereon  for  fraud,  where  he  knew  w'hen  the  cred- 
it was  extended  that  the  vendee  was  unable  to 
pav  his  debts  in  the  ordinary  course  of  business. 
—tootle  v.  Petrie  (S.  D.)  65  N.  W.  43. 

[b]  (Wis.;    1897.) 

A  statement  by  the  buyer  in  answer  to  a 
casual  remark  of  the  seller's  agent  that  he  must 
be  worth  from  .J20.000  to  $50,000,  that  he  "con- 
sidered himself  worth  from  .$10,000  to  $20,000 
clear,"  made  after  goods  had  been  sold  on  long 
credit  and  shipped,  is  not  ground  for  a  charge  of 
fraud,  so  as  to  authorize  the  seller  to  replevy 
-■.mis  sold  subsequently.  —  Louis  P.  Fromer  & 
Co.  v.  Stanley  (Wis.)  69  N.  W.  820. 

[c]  (Wis.;    1897.) 

Nor  is  a  statement  by  the  buyer  that  he 
would  at  a  certain  time  discount  his  bills. — Louis 
P.  Fromer  &  Co.  v.  Stanley  (Wis.)  69  N.  W. 
820. 

§   56.    Return  of  price  paid. 
(Neb.:   1896.) 

A  vendor  seeking  to  rescind  a  sale  for 
fraud  need  not  offer  to  return  the  price  when  the 
property  has  been  damaged  by  the  vendee  in  an 
amount  equal  to  the  price. — Phenix  Iron-Works 
Co.  v.  McEvony  (Neb.)  66  N.  W.  290. 
47  Neb.  228. 


3.  VENDOR'S  LIEN. 

§  57.  Lien  for  caring  for  property. 

(Iowa:    1895.) 

Under  Code.  §  2102.  providing  that  if 
property  terdered  by  the  seller  requires  care, 
and  no  person  be  found  to  receive  it  when  ten- 
dered, the  person  making  the  tender  shall  care 
for  the  same,  for  which  he  shall  have  a  lien 
on  the  property,  a  seller  of  cattle  has  a  lien  on 


them  for  feed  given  after  the  time  specified  fur 
their  delivery  only  after  tendering  them  to  the 
buyer,  unless  the  buyer  waive  such  tender.— 
Holtz  v.  Peterson  (Iowa)  62  N.  W.  19. 

§   58.    Waiver  and  loss. 

[a]  (Midi.:    1S»6.) 

Plaintiff  sold  machinery  to  the  lessees  of 
a  mill,  and  duly  filed  a  statement  of  lien  under 
Pub.  Acts  1891,  Act  No  179,  as  amended  by 
Pub.  Acts  1893,  Act  No.  199  giving  the  seller 
of  machinery  a  lien  thereon,  in  preference  to  any 
prior  title  or  lien  on  the  land  on  which  it  is  put, 
etc.  On  default  of  payment  of  an  acceptance  giv- 
en for  the  machinery,  plaintiff  authorized  its  attor- 
neys to  take  a  bill  of  sale  of  the  machinery  sold, 
if  the  right  to  remove  it  was  secured.  After  the 
attorneys  took  the  bill  of  sale,  the  lessor  declared 
the  lease  forfeited,  and  claimed  title  to  the  ma- 
chinery under  a  forfeiture  clause  in  the  lease. 
Held,  that  plaintiff  might  disclaim  any  rights  un- 
der it,  and  enforce  its  lien. — Marinette  Iron 
Works  Co.  v.  Cody  (Mich.)  06  N.  \V.  334. 

[b]  (Mien.;   1896.) 

A  seller,  aware  of  the  financial  embarrass- 
ment of  the  buyer,  by  taking  the  guaranty  of  a 
third  person  for  payment  of  the  price,  waives 
his  vendor's  lien. — Dummer  v.  Smedley  (Mich.) 
68  N.  W.  260. 


4.  STOPPAGE  IN  TRANSITU. 

Election  of  remedies  by  seller,  see  post,  §  74. 

§   59.    When   right  exists. 

[a]  (Wis.;    1S96.) 

Evidence  that  a  corporation  failed  to  pay 
a  claim  for  lumber  sold  for  more  than  10 
months  after  it  became  due,  and  after  demand 
therefor  had  been  made;  that  the  seller,  while 
endeavoring  to  collect  the  claim,  found  that 
there  was  no  such  corporation  located  at  the 
place  given  in  the  order  for  the  lumber  as  its 
place  of  business,  and  that  its  name  was  not 
in  the  city  directory, — sustains  a  finding  that  it 
was  insolvent,  so  as  to  justify  the  seller  in  step- 
ping the  goods  in  transit. — Jeffris  v.  Fitchburg 
R.  Co.  (Wis.)  67  N.  W.  424. 
93  Wis.  250. 

[b]  (Wis.;    1S96.) 

Evidence  that  lumber  was  delivered  to 
a  carrier  for  transportation  to  the  consignee, 
and  that  the  company  had  piled  it  in  a  shed 
after  it  had  reached  its  destination,  and  held 
it  for  payment  of  freight  and  charges,  un- 
der a  local  custom  allowing  the  consignee  to 
take  possession  on  payment  of  such  freight  and 
charges,  shows  that  the  lumber  was  in  pos- 
session of  the  company  as  a  carrier,  and  not  as 
a  warehouseman,  or  as  the  agent  of  the  con- 
signee;  sc  that  a  stoppage  in  transit  for  in- 
solvency of  such  consignee  was  permissible.— 
Jeffris  v.  Fitchburg  R.  Co.  (Wis.)  67  N.  W.  424. 
93  Wis.  2.jU. 


5.  ACTION  FOR  PRICE. 

§   60.    When  action  lies. 
(Minn.;    189C.) 

A  vendor  in  a  contract  for  the  sale  of 
goods,  who  has  done  all  things  required  to  be 
done  on  his  part,  may  maintain  an  action  for 
the  price,  though  the  vendee  refuses  to  accept 
the  goods. — Wood  v.  Michaud  (Minn.)  65  N.  W. 
963. 

63  Minn.  478. 

§   61.    Defenses. 
[a]     (»b.:   1895.) 

Defendant,  in  an  action  for  tie-  price  of 
goods,  could  show  that  the  goods  were  not  of 
the  kind  and  quality  ordered,  though  his  sole 
ground  for  refusing  the  goods  when  previously 
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tendered  was  thai   ho  dad  been  di  charged  o 

tl rdor    of    purchase.       Bi    ml  I 

i,l   V  w     907,    I  i  Neb.  -I  I- 

|1>J     |KeJ».|    1898.)  „       , 

ion  for  the  price  of  a  horse 
,1  on  the  ground  thai  the  anin 
taker  i  i   :  and    t:"'   mort- 
gage was  u fered  in  evidence,  and  thu  ri 

e  as  to  its  vali. ill;,  or  di if  filing,  or 

as  to  whether  it  covered  the  horse  in  at 
g   judgment   for  plaintiff  was  proper.— Hanna  v. 
t  (Neb.j  66  N.  W.  1122. 
is  Neb.  127. 


§  62. 


Failure   of   consideration. 


(lo«n;    1895.) 

The  fm  i   thai  an  article  sold  is  entirely 
worthless  will  defoal  an  action  Cor  the  purchase 
tl  ere  be  no  fraud  or  breach  of  war- 
ranty.— VlcCormiek    Harvesting    .Much.   Co.   v. 
Brower  (Iowa)  62  X.  \V.  700. 

S   63.    Acceptance    of    goods    as    perform- 
ance— Question  for  jury. 
(Minn.;    ISii:>.l 

In  an  action  for  the  purchase  price  of 
logs  sold  under  a  contract  providing  for  delivery 
in   installments   from   time  to  time   durii 

:.  to  be  sawed  as  delivered,  where  the 
evidence  showed  that  logs  do  not  run  evenly  as 
to  qualitv  during  a  season;  that  the  smaller 
logs  usually  come  first:  that  us  Jome  of  the 
installments  came  defendant  complained  of  the 
quality  of  the  logs,  and  was  told  by  plaintiff 
that  subsequent  deliveries  would  be  better,— 
field,  that  whether  defendant  had  accepted  the 
logs  as  performance  of  the  contract,  so  as  to 
hind  him  to  pay  the  contract  price,  was  for  the 
jury.— St.  Anthony  dumber  Go.  v.  Bardwell- 
Robinson  Co.  (Minn.)  02  N.  W.  274. 

60  Minn.  199. 

§  64.    Set-off  and  counterclaim. 

[a]     (Mich.:    1 S95.) 

In  an  action  on  a  contract  for  the  pur- 
ehase  of  carriage  axles,  a  notice  by  defendant 
of  recoupmeul  of  damages  which  alleges  that 
defendant  made  a  pveat  number  of  contracts 
for  buggies  and  carriages  relying  on  plaintiffs 
contract  to  furnish  the  axles,  and  that  by  rea- 
son of  plaintiff's  failure  defendant  was  damaged 
in  a  certain  amount,  and  further  alleging  dam- 
ages suffered  by  reason  of  loss  of  time  of  em- 
ploves  in  waiting  for  such  axles,  is  sufficiently 
specific— Liggett  Spring  &  Axle  Co.  v.  Michi- 
Buggj  Co.  (Mich.)  64  N.  W.  4G6. 
[l»]     <S.  D.:   1897.) 

Where,  in  an  action  on  a  note,  the  answer 
alleged  that  the  sole  consideration  was  a  ma- 
chine  which  plaintiffs  agreed  to  repair,  and 
that,  by  reason  of  their  failure  to  make  such  n  - 
pairs,  the  machine  was  -worthless,  an  affirma- 
tive judgment  for  defendant,  over  and  above 
the  price  of  the  machine,  -was  erroneous,  there 
being  no  averment  of  loss  sustained  in  attempt 
to  use  it. — Seiberling  v.  Mortinson  (S.  D.)  70  N. 
W.  835. 

§   65.    Pleading    and    proof, 
[a]     (Minn.;    1S95.) 

One  cannot  recover  as  for  the  reasonable 
value  of  machinery  sold  on  an  implied  contract, 
where  the  reply  of  plaintiff  and  the  evidence 
show-  that  the  machinery  was  sold  on  a  written 
order  specifying  the  price. — Gaar,  Scott  &  Co. 
v.  Fritz  (Minn.)  62  N.  W.  391. 
00  Minn.  346. 

lb]      (Nell.;     I.N1I7.I 

A  petition  which  seeks  to  recover  a  certain 
sum  as  the  unpaid  purchase  price  of  personal 
property  is  not  sustained  by  proof  that,  while 
in  fact  such  payment  had  actually  been  made, 
yet.  by  false  representations,  defendant  had 
afterwards  induced  the  plaintiff  to  pay  him  an 
amount  equal  to  the  amount  of  such  price. — 
Cockrell  v.  Wood  (Neb.)  70  N.  W.  944. 


§  66.    Evidence. 

[I>|      IIOWHI     I 

lii  an  action   0  r  the  pi  ice  of  a  b1  nllioii 
the  del  ense  I  f  i\  arranty,  eve 

as  to  in ■    paid 

ment  b  i  e  anima 

apeti  I   Hoi 

porting  Co.  v.  Novak  (Iowa)  ot  N.   \\  .  016. 

II, I     llnun;    L896.) 

Iii    an    action    to    recover    the    price   of    n 
boiler,  it  was  not  error  to  permit  defendants,  in 

Support  iaim    for    hreaeh    of 

rainy  of  two  boilers,  to  testify  that   the  bi 
were  of  no  value  to  them,  where  it  appeared  thai 

.in-  h  ere  plaint  iff's  agent 
the   boilers,   which  had   been  put   into   One 
owned  bj  other  persons,  according  to  plaintiff 

directions,  bnl  both  boilers,  I 

the  purpose  for  which  they  were  intended, 
subsequently  taken  out  and  stored  for  plai 
though  defendants  made  no  offer  to  return  the 
same-  Boynton  furnace  Co.  v.  Messner  (Iowa) 
66  N.  W.  65. 
[c]    (Iotva:    is'it.i 

In  an  action  for  the  price  of  goods  bought 
by  plaintiff  from  C,  by  -whom  they  were  deliv- 
ered to  defendant,  it  was  proper  to  permit  < '. 
to  testify  that  defendant  did  not  pay   In 

ds. — Martin  v.  Shannon  (Iowa)  70  N.  W. 
720. 

ItlJ     (Iowa;    1897.) 

Evidence  of  wdiat  plaintiff  paid  C.  for  the 
goods  was  properly  excluded,  as  immaterial. — 
Martin  v.  Shannon  ilowa)  70  N.  W.  720. 

[e]      (Mieli.;    1N!:5.) 

In  an  action  for  the  price  of  three  great 
i  gross  papers  of  pins,  defendant  admitted  giv- 
ing the  order,  but  claimed  that  be  was  deci 
as  to  the  quantity  of  the  pins  mentioned  there- 
in. Held,  that  it  was  not  error  to  admit  evi- 
dence that  defendant  bargained  with  plaintiff's 
agent  for  three  gross,  instead  of  three  great 
gross,  of  pins,  and  that  the  order  was  not  read 
by  him,  but  was  signed  upon  the  understanding 
thai  it  was  for  three  gross.— Shrimpton  v.  Net- 
zorg  (Mich.)  02  N.  W.  343. 

104  Mich.  225. 

[4]     (Mick.;    lb!»...> 

Where  a  third  person  sues  for  the  price 
of  goods  on  the  ground  that  the  vendor  in  sell- 
ing the  goods  acted  as  his  agent,  evidence  that 
plaintiff  is  not  the  real  owner  is  admissible, 
though  it  also  shows  that  the  transaction  by 
which  plaintiff  acquired  his  alleged  title  to  the 
goods  from  the  vendor  was  in  fraud  of  credit- 
ors.—McKenzie  v.  Vandecar  (Mich.)  62  N.  W. 
1031. 

105  Mich.  232. 

[g]     (Mien.;    1895.) 

In  an  action  tor  the  price  of  three  great 
gross"  of  hooks  and  eyes,  defendant  testified 
that  his  order  to  plaintiff's  agent  was  for  "three 
-ross."  and  that  the  agent  put  that  amount  in 
his  memorandum  book,  and  then  filled  out  an 
order  which  defendant  signed  without  reading, 
believing  that  it  was  for  the  amount  stated. 
As  an  inducement  to  the  order,  plaintiff  agreed 
to  place  defendant's  advertisement  on  the  cards 
containing  the  hooks  and  eyes.  Afterwards  de- 
fendant received  from  plaintiff  a  letter  acknowl- 
edging the  receipt  of  his  order  for  -'three  great 
-less."  with  a  proof  of  the  advertisement,  and 
asking  defendant  to  check  all  over,  and,  if  O. 
K  to  sign  and  return  the  letter.  Defendant 
placed  his  "O.  K."  after  the  advertisement,  sign- 
al the  letter,  and  returned  it.  Held,  that  de 
fendant  could  testify  that  he  intended  that  his 
first  order  should  be  for  only  "three  gross."  and 
that  in  signing  the  letter  he  paid  no  attention 
to  the  quantity  stated  therein,  as  he  supposed 
that  his  approval  of  the  advertisement  only  was 
asked  —Shrimpton  v.  Rosenbaum  (Mich.)  63  N. 
W.  1011. 
[hi     (Micli.:   1S9G.) 

In  an  action  for  the  price  of  lumber  sold, 
plaintiff    claimed    thitt    defendant    and    his    son 
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came  to  bis  plaze  of  business,  where  Hie  Ia1  er 
made  a  price  for  material  for  a  house;  that  de- 
fendant said  he  intended  to  build  some  I  ousi  s, 
and  iliat  whatever  his  son  ordered  might  I  e 
charged  to  him.  Defendant  denied  the  contract 
as  claimed,  and  testified  that  he  simply  contract- 
ed for  the  material  in  one  house,  which  he  was 
building.  //<  Id.  that  it  was  error  to  exclude  evi- 
dence for  defendant  That  title  to  the  lids  other 
than  the  first  was  not  in  defendant,  liiit  in  his 
sons.— Miller  v.  Jurezyk  (Mich.)  07  N.  W.  SOS- 

£i]      (Minn.;    1895.) 

In  an  action  for  price  of  a  machine  sold 
on  a  written  order,  the  purchaser,  who  refused 
to  accept  the  machine,  cannot  testify  that  he 
"expected"  to  get  a  machine  like  the  one  shown 
to  him  bv  the  agent. — "Walter  A.  Wood  Harvest- 
er Co.  v.  Ramberg  (Minn.)  Gl  N.  W.  1132. 
60  Minn.  219. 
[j]     (S.  «.;    1806.) 

In  an  action  to  foreclose  a  mortgage  given 
to  secure  the  price  of  an  engine,  and  to  recover 
possession  of  property  covered  by  the  mortgage, 
defendant  pleaded  a  breach  of  warranty.  Held, 
that  it  was  error  not  to  exclude  evidence  by 
defendant  that  two  years  after  such  sale  the 
engine,  "in  its  present  condition."  was  of  no 
value  to  him.  but  would  have  heen  worth  to 
him  ?1.050  had  it  fulfilled  the  warranty.— Ault- 
man  Co.  v.  Ferguson  (S.  D.)  66  N.  W.  1081. 

§   67.    Burden    of  proof. 

(Iowas   1895.) 

A  written  contract  provided  that  the  ven- 
dor shouid  place  in  the  vendee's  basement  a 
heating  apparatus,  in  consideration  of  a  speci- 
fied sum.  a  part  to  be  paid  when  the  job  was 
completed,  and  the  balance  the  following  spring, 
"provided  said  apparatus  works  in  accordance 
with  guaranty,"  which  declared  that  the  fur- 
nace would  heat  rooms  to  a  temperature  of  70 
degrees  Fahrenheit  "iu  the  coldest  winter 
weather."  Held,  in  an  action  by  the  vendor  to 
recover  the  deferred  payments,  that  the  burden 
was  on  the  vendee  to  allege  and  prove  breach 
of  warranty. — Hoffman  v.  Independent  School 
Dist.  of  Hampton  (Iowa)  65  N.  W.  322.. 

§   68.    Question  for  jury. 
(Mich.;    1S97.) 

Where  plaintiff  claimed  that  material  was 
sold  to  defendant  corporation,  which  agreed 
to  pay  for  it  on  presentation  of  an  order  of  YV., 
and  defendant  claimed  that  the  sale  was  made 
to  C,  and  that  it  agreed  to  pay  the  price  only 
out  of  funds  in  its  hands  belonging  to  C,  and 
only  on  presentation  of  C.'s  order,  there  was 
an  issue  of  fact. — Klumph  v.  Bousfield  &  Co. 
(Mich.)  70  N.  W.  317. 

§  69.    Instructions. 
(Iowa;    1897.) 

In  an  action  for  the  price  of  a  horse,  where 
defendant  has  pleaded  a  breach  of  warranty 
that  the  horse  was  "suitable  for  breeding  pur- 
poses," an  instruction  to  find  for  defendant  if 
the  horse  "was  not  reasonably  suited  for  breed- 
ing purposes"  is  without  prejudice  to  plaintiff. 
—Bowers  v.  Hanna  (Iowa)  70  N.  W.  745. 


6.  RIGHTS  AND  REiMEDIES  OF  SELLER 
WHERE  BUYER  REFUSES  GOODS. 

§   70.    In  general, 
[a]     lloiva;    1890.) 

Plaintiff  advised  defendant,  a  farmer,  who 
wished  a  windmill,  to  buy  one  made  by  a  third 
party,  and  gave  him  a  circular,  issued  by  such 
third  party,  guarantying  that  it  would  not 
wreck  in  any  storm  that  did  not  destroy  build- 
ings. Defendant  thereafter  agreed  to  buy  a 
windmill  of  that  kind.  When  plaintiff  began 
to  set  it  up  on  defendant's  farm,  he  gave  him 
a  circular,  issued  by  the  maker,  requiring  cer- 
tain questions  to  be  answered  by  a   purchaser 


before  a  signed  guaranty  of  the  windmill  would 
be  issued.  These  questions  defendant  refused 
to  answer,  and  also  refused  to  accept  the  mill. 
or  to  pay  for  it.  unless  guarantied  as  stated  in 
the  first  circular.  Held,  that  an  acfiou  for  the- 
price  would  not  be  sustained. — Becker  v.  Cal- 
derwood  (Iowa)  69  N.  W.  536. 
[b]     (Xeb.i    1895.) 

Where  a  vendee  of  personalty  refuses  to 
perform,  the  vendor  may  keep  the  property,  and, 
in  a  suit  on  the  contract,  recover  the  difference 
between  its  value  at  the  time  of  the  breach  of 
contract  and  the  contract  price,  or  may  tender 
the  property  to  the  vendee,  and  recover  its  con- 
tract price.— Lincoln  Shoe  Manuf'g  Co.  v. 
Sheldon  (Neb.)  62  N.  W.  -ISO. 
44  Neb.  270. 

§  71.    Resale. 

fa]     (Mich.;    1895.) 

Where  a  vendor,  on  refusal  of  the  vendee 
to  receive  the  goods,  sold  them,  as  1  icing  perish- 
able, for  his  account  at  the  highest  possible 
price,  a  verdict  giving  him  the  difference  be 
tween  such  price  and  the  contract  price  is  jus- 
tified, though  the  price  for  which  he  sold  them 
was  below  the  market  price. — Williams  v.  Robb 
(Mich.)  62  N.  W.  352. 
104  Mich.  242. 

[b]     (Mich.;    1S97.) 

In  an  action  on  a  contract  to  buy  apples, 
which  defendant  has  sought  to  rescind  on  ac- 
count of  the  inferior  quality  of  the  fruit,  where 
it  appears  that  a  part  of  the  apples  which  had 
been  packed  by  plaintiff  for  defendant  were 
sold  to  a  third  person  after  defendant  had  re- 
fused to  receive  them,  defendant  may  show 
the  condition  of  the  apples  sold  to  the  third 
person. — Carrel!  v.  Kalamazoo  Cold-Storage  Co. 
(Mich.)  70  N.  W.  323. 


7.  ELECTION  OF  REMEDIES  BY  SELLER. 

§   72.    Election  to  rescind. 

(Iowa;    1896.) 

Evidence  that  a  seller  of  grain,  on  learn- 
ing of  the  insolvency  of  the  buyer,  ordered  the 
carrier  not  to  deliver  it  to  the  consignee,  st 
the  grain  in  transit,  and  sold  it  as  his  absolute 
property,  with  full  kuowledge  of  all  the  material 
friiis.  sufficiently  shows  an  election  to  rescind 
the  sale.  Deemer,  J.,  dissenting. — Kearney 
Milling  &  Elevator  Co.  v.  Union  1'ac.  Rv.  Co. 
(Iowa)  66  N.  W.  1059;  Elm  Creek  Elevator 
Co.  v.  Same,  Id. 

§   73.    In    case    of    fraudulent    disposition 
of  goods. 
(Mich.;    1895.) 

Though  plaintiff  waives  his  right  to  bring 
replevin  for  goods  sold  to  defendant  because 
fraudulently  purchased,  where,  being  suspicious 
of  this,  he  enters  into  a  compromise  whereby 
defendant  returns  part  of  them,  and  plaintiff 
agrees  not  to  sue  for  recovery  of  the  remainder 
till  the  bill  therefor  is  due,  yet,  where  defendant 
enters  into  the  agreement  with  an  intent  to 
fraudulently  dispose  of  the  goods,  and  immedi 
ately  proceeds  to  do  so,  plaintiff  may  bring  re- 
plevin without  first  offering  to  return  the  goods 
obtained  by  him  under  the  compromise. — Mun- 
zer  v.  Stern  (Mich.)  63  N.  W.  513. 
105  Mich.  523. 

§   74.    Effect  of  election. 

[a]     (Iowa;    1S96.) 

Where  a  seller  of  grain,  on  learning  that 
the  buyer  is  insolvent  and  intends  to  get  posses- 
sion with  intent  to  defraud,  elects  to  rescind  the 
sale,  and  stops  the  grain  in  transit,  he  cannot 
thereafter  claim  that  by  the  stoppage  he  acquir- 
ed a  lien  for  the  price,  as  against  one  to  whom 
the  bills  of  lading  had  been  transferred  by  the 
buyer  as  collateral.  Deemer.  J.,  dissenting.— 
Kearney  Milling  &  Elevator  Co.  v.  Lnion  Pac. 
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Ky.   Co.    (Iowa)   Of!   N.   W.    1059;    Elm   Creek 
i  tor  Cu.  v.  Same,  Id. 

|l>]     (Neb.;    1806.) 

A    vendor  who  sues  for  the  price   i 
i.tii-    rescind   for  fraud  and  replevy   the 
property      ;    i   i    Nat.  Bank  v.  McKinuey  (Neb.) 
66  N.  w  .  280. 

47  Neb.  149. 


8.  BUYER'S   RIGHTS,    REMEDIES,   AND 
LIABILITIES. 

§   75.    In  general. 
[a]     down;    IS!)."..) 

Since  an  action  for  conversion  of  notes 
given  for  the  price  of  a  machine  is  not  based 
..ii  the  contract  of  sale,  it  is  no1  affected  by  a 
provision  therein  limiting  the  time  within  u  bich 
;in  action  for  breach  of  warranty  or  for  dam- 
ages might  be  brought.— Dean  v.  Nichols  & 
Shepard  Co.  (Iowa)  63  N.  W.  582. 

lb  J     (Midi.;    1895.) 

Where  plaintiff's  agent  deceived  defend- 
ant as  to  the  quantity  of  goods  mentioned  in  an 
or, lei-  signed  by  him,  plaintiff  cannot  recover  on 
the  order. — Shrimpton  v.  Netzorg  (Mich.)  62  N. 
W.  343. 

104  Mich.  225. 

[c]     (Neb.;    1895.) 

The  fact  that  a  vendee  accepted  a  por- 
tion of  the  goods  consigned  to  the  vendor  was 
not  a  waiver  of  the  delivery  of  the  remaining 
_ Is  consigned  to  the  vendee  according  to  the 

iet.— Van  Valkenburg  v.  Gregg  (Neb.)  Go 
N.  W.  949. 

45  Neb.  654. 

§  76.    Election  of  remedies, 

(Iowa;   1896.) 

Where  goods  are  not  of  the  quality  guar- 
antied by  the  seller,  the  buyer  may  reject  them, 
or  he  may  accept  them  and  recover  the  damages 
sustained  by  the  breach  of  contract. — Laporte 
Imp.  Co.  v.  Brock  (Iowa)  68  N.  W.  810. 

§   77.  Delay  in  delivery — Waiver  of  delay. 

[a]  (Mich.;    1S95.) 

1  n  an  action  on  a  contract  which  required 
plaintiff  to  deliver  logs  at  a  given  time  and 
place  astern  a  vessel  to  be  furnished  by  defend- 
ants, evidence  as  to  whether  defendants  had  a 
vessel  at  the  place  at  the  time  the  contract  called 
for  is  admissible  to  prove  that  defendants  con- 
sented to  delivery  at  a  later  date. — Duplanty  v. 
Stokes  (Mich.)  61  N.  W.  1015. 
103  Mich.  630. 

[b]  (Mich.;    1895.) 

Where  the  evidence  is  conflicting,  the 
question  whether  a  vendee  has  accepted  delivery 
of  goods  after  the  time  designated  for  delivery 
in  the  written  contract  of  sale  is  one  of  fact, 
for  die  jury. — Crane  v.  Wilson  (Mich.)  03  N.  W. 
500. 

105  Mich.  554. 

§   78.    Action  against  seller  for  failure  to 
deliver. 

(Wis.:   1895.) 

Plaintiff  agreed  to  sell  specified  piles  of 
lumber,  varying  in  actual  value  from  $7  to  $20 
per  M.,  title  to  vest  in  defendant  upon  delivery 
on  cars.  After  several  shipments  of  inferior 
lumber,  a  fire,  not  • aused  by  plaintiff's  negli- 
gence, destroyed  lumber  worth  $20  per  M.,  while 
still  in  plaintiff's  possession.  Defendant,  with 
knowledge  of  the  fire,  demanded  delivery,  and 
plaintiff  delivered  the  balance  of  the  lumber  at 
the  contract  price.  Held,  that  defendant  could 
not  recover  damages  for  nondelivery  of  the  lum- 
ber destroyed  by  fire. — McMillan  v.  Fox  (Wis.) 
62  N.  W.  1052. 

90  Wis.  173. 


§   79.    Knowingly  selling  defective  goods. 
(Minn.)    1805.) 

A  in.i.i  fa  who  knowingly 

i     lit  ible  and  defi  cl ive  material  in 

i,  is  liable  for  any  lati  ill  defi  cl  not 
disclosed  to  a  purchaser.     Wisconsin  Red  Pn 
Brick  < 'o.  v.  nurd  Refrigerator  Co.  (Minn.)  62 
X.  W.  550 

80  Minn.  401. 

§   80.    Breach    of    contract    to    indemnify 
buyer — Recoupment  of  damages. 
(Mich.;    1896.) 

The  seller  of  a  machine  agreed  to  give  the 
buyers  (defendants)  a  satisfactory  "letter  or 
bond"  to  indemnify  them  against  interference 

by  one  who  claimed   the  m  as  an  in- 

fringement on  his  patents.    Held  that,  after  de- 

ints  had  used  i  he  i hine         ral  months, 

th.-y  could  not  insist  on  such  bond  as  a  condi- 
tion   precedent    to    their    liability    for    the    price, 

:i  ad    could    merely    recoup   damages    sue 

by    plaintiff's    failure   to   give    It.  Bros. 

Mack  Co.  v.  Young  (Mich.)  69  N.  \V.  152. 

§   81.    Recovery  of  price  paid. 

[a]  (Iowa;   1895.) 

A  vendee  of  personal  property  which  was 
sold  with  a  warrant}  must,  in  order  to  recover 
the  purchase  money  on  breach  of  warranty,  re- 
turn or  offer  to  return  the  property.— Hoffman 
v.  Independent  School  Dist.  of  Hampton  (Iowa) 
65  N.  W.  ?,22. 

[b]  iMich.;    1896.) 

Plaintiff  averred  that  defendant 
that  he  had  been  advised  by  attorneys  that  a 
tct  with  third  persons,  assigned  to  plain- 
tiff for  a  valuable  consideration,  was  a  lien  on 
certain  property,  "practically  a  chattel  mort- 
gage," and  that,  in  taking  the  assignment  in  this 
belief,  "a  mistake  was  made,  through  which  she 
was  injured."  Held  that,  in  absence  of  aver- 
ments of  fraud,  plaintiff  could  not  recover  from 
defendant  the  consideration  for  the  assignment. 
—Miller  v.  Brooks  (Mich.)  66  N.  W.   1092. 

§   82,    Action     for     breach     of     contract — 
Damages, 
[a]     (Iowa;    1896.) 

Where  a  contract  to  deliver  bricks  at  a 
specified  price  is  broken,  and  the  price  is  not 
paid  before  delivery,  tfie  measure  of  damages 
is  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  the  delivery  should 
have  been  made. — Laporte  Imp.  Co.  v.  Brock 
(Iowa)  6S  N.  W.  810. 

[h]      (Mich.;    1894.) 

In  an  action  to  recover  a  balance  due  for 
slabs,  edgings,  etc.,  trimmed  from  lumber  cut  at 
plaintiff's  mill,  it  appeared  that  the  mills  of  the  oar- 
ties  were  close  together;  that  the  contract  gave 
defendant  the  privilege  of  doing  the  piling;  and 
that  no  complaint  of  bad  piling  was  made  by 
defendant  until  after  suit  was  brought.  Held, 
that  defendant  was  not  entitled  to  damages  on 
the  ground  that  it  was  compelled  to  employ 
extra  help  to  unload  the  scows  because  of  bad 
piling. — Taylor  v.  Butters  &  Peters  Salt  & 
Lumber  Co.  (Mich.)  61  N.  W.  5. 
103  Mich.  1. 

[c]  (Mich.;    1897.) 

It  is  a  question  for  the  jury  whether  plain- 
tiffs waived  damages  for  defendant's  failure  to 
perform  a  contract  to  deliver  asphaltum  by 
writing  defendant  that  on  account  of  such  fail- 
ure they  had  procured  a  satisfactory  substitute 
for  the  asphaltum.  where  plaintiffs  testify  that 
at  the  time  of  writing  such  substitute  had  not 
been  fully  tested,  and  that  it  afterwards  prov- 
ed unsatisfactory. — Berry  v.  Haldemau  (Mich.) 
Tii  N.  W.  325. 

Id]      (Minn.;    1895.) 

The  measure  of  damages,  in  an  action 
for  breach  of  an  agreement  by  the  vendor  to 
mal  ■■  a  machine  conform  to  the  warranty  mad" 
by  him  at  the  time  it  was  sold,  is  the  difference 
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In  value  of  the  machine  as  it  was  when  the 
agreement  was  made,  and  what  its  value  would 
have  been  had  it  been  made  to  fulfill  tlie  war- 
ranty. Hansen  v.  Gaar,  Scott  &  Co.  (Minn.) 
65  N.  W.  254. 

63  Minn.  94. 

le]     (Wis.:    1896.) 

Where  goods  as  specially  ordered  by  a 
vendee  have  uo  established  market  value,  and 
the  vendor,  knowing  thai  they  were  purchased 
by  the  vendee  to  enable  hi.n  to  fulfill  his  con- 
tracts with  third  persons,  delivers  goods  not  ac- 
cording to  contract,  whereby  the  vendee  receives 
a  less  price  than  his  contracts  called  for,  the 
incisure  of  damages  is  the  difference  between  the 
price  actually  received,  and  a  price  which  would 
yield  him  a  1'easonable  profit,  which  would  be  the 
price  such  third  person  had  contracted  to  pay. 
unless  such  price  would  yield  an  extraordinary 
profit,  in  which  case  it  would  control  only  if  the 
vender,  when  contracting,  had  knowledge  of  it. 
— Guetzkow  Bros.  Co.  v.  Andrews  (Wis.)  60  N. 
tV.  119. 

92  Wis.  214. 

[f]      (Wis.;    1896.) 

One  contracting  for  a  car  of  fruit  with- 
out any  particular  car  being  called  for  is  en- 
titled to  damages,  in  case  of  nondelivery,  on 
the  basis  of  the  amount  of  fruit  in  an  ordinary 
car.— Seefeld  v.  Thacker  (Wis.)  67  N.  W.  1142. 

93  Wis.  518. 

§§  83,  84.    Effect  of  receipt  or  acceptance. 

[a]     (Mick.;    1S94.) 

Where  paving  stone  was  sold  without  war- 
ranty as  to  fitness  for  the  particular  work  for 
which  the  vendee  intended  to  use  it.  and  such 
vendee  accepted  it,  and  performed  the  work  nec- 
essary to  make  it  suitable  for  that  purpose,  and 
used  it  therefor,  he  cannot  recover  damages  by 
reason  of  such  unfitness. — Talbot  Paving  Co.  v. 
Gorman  (Mich.)  61  N.  W.  655. 

103  Mich.  403. 

lb]     (Mich.;   18950 

Where  a  vendee  has  an  opportunity  to 
inspect  the  goods  before  accepting  them,  he  can- 
not complain  that  they  are  not  of  the  quality 
ordered,  unless  there  is  a  distinct  warranty  to 
that  effect— Williams  v.  Robb  (Mich.)  62  N.  W. 
352. 

104  Mich.  242. 

$   85.    Rescission. 

(Minn.;    1896.) 

The  breach  of  a  warranty  neither  re- 
scinds the  sale  nor  gives  the  vendee  a  right  to 
rescind,  but  merely  a  right  of  action  for  dam- 
ages.—Lynch  v.  Curfman  (Minn.)  68  N.  W.  5. 


§  86. 


Fraudulent  representations. 


i 


[a]  (Iowa;   1896.) 

In  an  action  on  notes  given  for  the  pur- 
chase of  a  stallion,  defendants  pleaded  that  plain- 
tiff made  fraudulent  representations  as  to  the 
breeding  qualities  of  the  stallion,  which  he  knew 
to  be  false,  and  that  the  horse  was  impotent. 
The  evidence  showed  that  there  had  been  a  pre- 
vious sale  of  the  stallion,  and  the  purchaser 
had  rescinded  it  because  the  stallion  was  not 
a  sure  foal  getter,  as  represented;  that  defend- 
ants learned  of  such  sale  soon  after  their  pur- 
chase; that  they  went  to  plaintiff  with  the 
matter,  and  he  offered  to  take  back  the  stallion 
and  return  the  notes,  but  wanted  the  horse 
tried  on  a  two-years  test.  Defendants  rescinded 
the  contract  at  the  end  of  the  first  year.  Bdd, 
that  the  rescission  was  made  in  a  reasonable 
time.— Humbert  v.  Larson  (Iowa)  68  N.  W. 
703. 

[b]  (Mick.;   1896.) 

The  use  by  the  buyer  of  the  articles  pur- 
chased for  30  days  after  discovery  of  the  fraud- 
uh  nt  representations  made  to  the  buyer  at  the 
time  of  the  sale  will  deprive  him  of  the  right  to 
rescind  the  sale. — Foster  v.  Rowley  (Mich.)  07 
N.  W.  1077. 

4  N.W.DIG.— 54 


fe]     (Veil.:    1.S97.) 

False   representations  made   by  the   seller 

as  positive  statements  of  known  facts,  with- 
out knowledge  whether  they  are  true  or  false, 
if  believed  and  acted  on  by  the  purchaser  to  his 
injury,  are  ground  for  rescission. — Olcott  v. 
Bolton  (Neb.)  70  N.  W.  366.  . 
[d]     (Neb.;    1S97.) 

That  a  vendee,  who  bought  on  false  repre- 
sentations by  the  vendor,  obtained  other  infor- 
mation on  the  same  subject,  is  immaterial  it' 
this  other  information  did  not  disclose  the 
falsity  of  such  representations. — Olcott  v.  Bol- 
ton (Neb.)  70  N.  W.  366. 


87. 


Trade  talk. 


(Iowa;   IS96.) 

A  purchaser  of  a  patent  right  who  gives  a 
note  secured  by  a  mortgage  for  the  price  cannot 
defend  an  action  on  the  note  on  the  ground  of 
fraud  in  the  representations  of  the  agent  of  the 
seller  that  the  owner  of  the  patent  rights  de- 
manded a  certain  price  therefor,  which  was  in 
excess  of  what  he  really  asked,  the  purchaser 
dealing  with  the  agent  at  arm's  length,  and  the 
representations  being  only  "trade  talk." — Des 
Moines  Ins.  Co.  v.  Mclntire  (Iowa)  OS  N.  W. 
565. 

§   88.    —   Waiver  and  estoppel. 

[a]  (Iowa:    1S97.) 

Where  the  buyor  of  an  article,  with  war- 
ranty as  to  quality,  relied,  for  over  seven 
months  after  learning  that  the  warranty  had 
been  broken,  on  a  recoupment  of  damages,  an  1 
the  seller  sued  for  the  price  upon  that  claim 
being  made,  the  buyer  could  not  rescind  because 
of  the  breach. — Eagle  Iron  Works  v.  Des 
Moines  Suburban  Ry.  Co.  (Iowa)  70  N.  W.  193. 

[b]  (Iowa;   1897.) 

A  buyer  of  goods,  "as  per  invoice,  at  cost," 
is  not  estopped  to  claim  fraud  on  the  part  of  the 
seller,  in  raising  the  cost  mark,  by  keeping  the 
goods  for  six  months,  and  making  payments 
thereon  and  sales  therefrom,  where,  except  in 
one  or  two  instances,  the  fraud  was  not  dis- 
covered till  after  full  payment  of  the  price. — 
Welch  v.  Burdick  (Iowa)  70  N.  W.  94. 

[c]  (Minn.;    1896.) 

Where,  within  a  reasonable  time  after 
receiving  the  property,  the  vendee  notified  the 
vendor  of  defects  therein,  and  that  he  would  re- 
fuse to  accept  it  unless  the  defects  were  rem- 
edied at  once,  he  did  not  thereby  deprive  him- 
self of  the  right  to  rescind  in  case  the  defects 
were  not  remedied  within  a  reasonable  time 
thereafter— Tuffts  v.  Hunter  (Minn.)  05  N.  W. 
922. 

03  Minn.  464. 


IV.    BONA  FIDE  PURCHASERS. 

See,  also,  post,  §  103. 

§   89.    Parting  with  value. 

(Neb.;    1896.) 

To  constitute  one  a  bona  fide  purchaser, 
he  must  have  parted  with  something  valmble  on 
the  faith  of  the  purchase  before  he  had  knowl- 
edge of  any  prior  right. — Regier  v.  Shreck  (Neb.) 
66  N.  W.  618. 

47  Neb.  667. 

§   90.    Taking  as  collateral  security. 

(Neb.;    1896.) 

One  who  takes  a  pledge  or  mortgage  of  per- 
sonal property  to  secure  a  pre-existing  debt  is  not 
entitled  to  protection  as  a  bona  fide  purchaser 
against  an  action  to  rescind  a  sale  of  the  property 
previously  made  to  the  pledgor  or  mortgagor. 
— Phenix  Iron-Works  Co.  v.  McBvony  (Neb.)  66 
N.  W.  290. 

47  Neb.  228. 
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8  91.   Notice. 

(S.  I).;     |S!I7.» 

A    purchaser   of  g )s   la   not    affected    bj 

knot!  ii  i  .  v<,.,i   bj    the   si  llei 

■    01    mi  unfiled  chat  I  hereon 

executed    bj    a    former  owner,   and   an    i   res 
ucb  seller  I.,  pay  the  mi    tga 

1 Boot  &  SI Manuf'g  Co.  \ .  Mon 

>o  Co.  (S.  DJ  To  N.  \V.  877. 

§   92.    Action   against  purchaser  for  con- 
version. 

(Minn.)    1895.) 

Where  the  consignor  sold  for  cash,  ship- 
ped the  goods  t<>  (he  consigi drew   drafts  on 

aim  for  the  price,  and  forwarded  them,  with  the 
bills  of  lading   attached,   io  a   third    pa 

the  pli ef  destination,   for  collection,  ami  tie 

carrier,  en  the  order  of  the  consigi ami  with- 
out production  of  the  bills  ef  lading,  or  pa 
uf  the  drafts  or  price,  delivered  the  floods  at 
the  place  of  destination  to  one  who  purchased 
from  the  consignee  in  good  faith,  the  consignor 
could  maintain  conversion  against  such  purchas- 
er, the  consigi not  having  been  invested  with 

indicia    of   ownership.  —  Freeman    v.   Kraemer 
(Minn. I  65  X.  W.  455. 
G3  Minn.  242. 


V.    BIGHTS    OF    SELLER    AGAINST 
THIRD  PERSONS. 

§   93.    Recovery  of  goods. 
(Neb.;    1895.) 

Goods  not  shipped  within  a  reasonable 
time  after  being  ordered  were  received  by  the 
clerk  of  the  vendee,  in  violation  of  the  vendee's 
orders,  and  stored  without  being  unpacked. 
Subsequently  the  vendee  sold  his  entire  stock 
without  inventory,  not  knowing  that  the  goods 
in  question  were  received.  Held,  that  the  ven- 
dor could  recover  the  goods  of  the  purchaser  of 
the  vendee.— Graves  v.  Morse  (Neb.)  63  N.  W. 
841 

45  Neb.  604. 

§   94.    Lien  of  attachment. 
(Neb.;    1895.) 

The  lien  of  an  attachment  is  superior  to 
rights  reserved  in  an  unrecorded  note  given  by 
the  debtor  for  the  purchase  price  of  the  property- 
levied  on.  —  New  Home  Sewing-Mach.  Co.  v. 
Beals  (Neb.)  02  N.  W.  1092. 
44  Neb.  816. 

§  95.    Asserting    fraud    as    against    bona 
fide  purchaser. 

(Mich.;    1895.) 

A  naked,  pre-existing  debt  is  not  such  a 
consideration  for  the  transfer  of  a  stock  of 
goods  as  to  constitute  the  purchaser  a  bona  fide 
purchaser  for  value,  as  against  a  claim  by  the 
debtor's  vendor  that  his  sale  to  the  debtor  was 
induced  by  fraud.  Montgomery  and  Hooker, 
J.J.,  dissenting.— Schloss  v.  Feltus  (Mich.)  61  N. 
W.  797. 

103  Mich.  525. 

§   96.    Enforcement  of  vendor's  lien. 
(MicU.;    1895.) 

Pioperty  otherwise  exempt  from  execu- 
tion, but  subject,  under  the  statute,  to  execution 
for  the  purchase  price,  may  be  seized  in  the 
hands  of  third  persons,  where  the  transfer  is 
not  bona  fide,  but  is  made  for  the  purpose  of  de- 
feating the  statutory  right  of  the  vendor,  al- 
though the  notice  provided  for  in  the  statute  is 
not  filed  prior  to  the  transfer. — Lillibridge  v. 
Walsh  (Mich.)  02  N.  W.  172. 

104  Mich.  153. 


VI.    CONDITIONAL  SALES. 

S  97.   What  are. 
In)     (Mich.)    1805.) 

A   he:   i  ,  f  goods  i" 

sing  debts  under  an 
■  ■   "■  '<  thai  the  buj  er  was  to  advance,  for  a 
■  i .  the  ralm 
so  thai  the  business  could  be  continued  i 

'I    ol    the   Bl  Her,    does   ■,.,!    pass   the 

i   the   goods. —  Duflie    v.    I 
(Mich.)  01  N.  W.  :,T. 

[b]     (Neb.;    1807.) 

A  contract  with  a  manufacturing  c  m 

pressly  agn  es  to  pay 
for  all  ipp  d  io  him  under  the  contract, 

to  make  a  settlement  by  a  certain  day.  and  pay 
-  on  any  balance  due.  the  property  in  the 
meantime  to  remain  thai  of  il. 
company  until  it  is  paid  for,  i     i 
tional    sale.— Ii.    M.   Osborne   &    Co.    v.    Pla 
Manuf'g  Co.  (Neb.)  To  N.  W.  1124. 

§   98.   Effect  of  taking  collateral  se- 
curity. 

(Mich.;    1S94.) 

The  title  to  property  may  be  retained 
by  the  seller  until  the  price  is  paid,  though  oili- 
er collateral  security  is  taken  to  secure  iis  pay 
ineni.  Pettyplace  v.  Groton  Bridge  Ac  Manufe 
Co.  (Mich.)  61  X.  W.  266. 

103  Mich.   155. 

§   99.    Statutory  regulations, 
[a]      (Wis.;    1890.) 

The   owners  of  a   sawmill   contracted  to 
transport   ami    saw   certain   logs  owned   by  an- 
other, ami   to  sell  the   lumber   as  agents;    tin 
title    to   remain    in   the  principal   until   so   sold 
Both  were  to  share  in  the  proceeds.     II rid,  that 
the  agents   were  factors,  and   had   such   an   in 
terest  in  the  property  as  entitled  them  to  make 
contracts  for  its  sale  in  their  own   name,   and 
that  a  written  contract  for  the  conditional 
of    lumber,    executed    by    them,    was    signed    by 
"the  parties."  within  the  meaning  of  Rev.  St.  § 
2:;i7,    and.    when   properly   filed    as   therein    re- 
quired,  would   protect  the  rights  of  both   princi- 
pal and  agents.— Kellogg  v.  Costello  (Wis.)  67 
N.  W.  24. 

93  Wis.   232. 

tbj     (Wis.;    1890.) 

Rev.  St.  S  2317.  provides  that  no  contract 
for  the  sale  of  persona!  property,  by  the  terms 
of  which  the  title  is  to  remain  in  the'  vendor  and 
the  possession  in  the  vendee  until  the  price  is 
paid  or  the  conditions  of  the  sale  are  complied 
with,  shall  be  valid,  as  against  any  other  person 
than  the  parties  thereto,  "and  those  having  no- 
tice thereof."  unless  such  contract  is  in  writing, 
subscribed  by  the  parties  and  filed,  etc.  //(,'■/. 
that  a  person  who,  knowing  that  certain  logs 
were  purchased  from  one  P.,  takes  a  mortgage 
thereon,  reciting  that  they  are  "free  and  clear 
from  any  lien  or  prior  incumbrance,  except  a 
claim  of  40  cents  per  thousand  in  favor  of  P.," 
has  notice,  within  the  meaning  of  the  statute, 
of  a  contract  between  his  mortgagor  and  P., 
whereby  title  was  to  remain  in  the  latter  until 
full  payment  of  the  price. — Perkins  v.  Best 
(Wis.)  OS  N.  W.  762. 

§   100.    Who  may  assert  condition. 

(Mich..;    1895.) 

In  replevin  by  a  mortgagee  of  a  stock  of 
goods  against  the  mortgagor's  receiver,  defend- 
ant cannot  set  up  the  fact  that  part  of  the  goods 
replevied  were  delivered  to  the  mortgagor  by  a 
certain  company  under  agreements  that  the  ti- 
tle should  remain  in  the  company. — Chafey  v. 
Mathews  (Mich.)  02  N.  W.  141. 

104  Mich.  103. 
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§  101.  Rights  asd  liabilities  of  parties 
inter  se. 

[a]     (Mica.;    189(i.) 

Under  ;.  contract  of  sale  by  which  title 
remained  in  the  seller  till  payment  of  all  the  pur- 
chase price,  and  he  had  right  of  possession  on  de- 
fault in  payment,  it  is  error,  in  a  replevin  suit  by 
the  seller,  on  default  in  payment,  to  hold  that 
the  purchaser  has  a  special  interest  in  the  goods 
to  the  amount  that  their  value  exceeds  the  unpaid 
price,  and  to  give  him  judgment  against  the  seller 
therefor,  as,  even  if  the  purchaser  has  a  right  to 
treat  the  contract  rescinded,  he  has  at  most  a 
personal  claim  against  the  seller  for  the  amount 
paid.— Ryan  v.  Wayson  (Mich.)  66  N.  W.  370. 

[l>]     (Mien.;   1S9<5.) 

Under  a  contract  of  sale  providing  that 
title  to  the  goods  should  remain  in  the  seller  till 
all  the  purchase  price  was  paid  as  provided  by 
the  contract,  and  that  the  purchaser  should  have 
the  right  of  possession  of  the  goods,  and  might 
sell  the  same  at  retail,  provided  that  they  should 
not  at  any  time  be  reduced  below  a  certain 
amount,  the  seller  is  entitled  to  possession  on  de- 
fault in  payment. — Ryan  v.  Wayson  (Mich.)  66 
X.  W.  370. 

[c]     (Mich.;   1S96.) 

A  note  given  for  a  boiler,  etc..  provided 
that  title  to  the  property  should  remain  in  the 
seller  until  the  full  price  was  paid,  and  in  case 
of  default  in  payment  the  property  "may  be  tak- 
en back"  by  the  seller,  and  "in  such  case"  all 
payments  made  shall  be  deemed  payments  for 
use,  etc.  Held,  that  the  seller  could  not  refuse 
to  accept  the  sum  due  on  the  note  at  any  time 
before  possession  of  the  property  was  actually 
taken  by  him,  though  he  had.  after  default, 
elected  to  take  the  property. — Vaughn  v.  Mc- 
1'adyen  (Mich.)  6S  N.  W.  135. 

S  102.  Validity  of  condition  as  against 
third  person — Record  of  con- 
tracts. 

[a]  (Nel>.:    1896.) 

A  mortgagee  of  a  conditional  vendee  in 
possession  of  the  goods  sold  is  not  a  purchaser, 
within  Comp.  St.  c.  32,  §  26,  providing  that  no 
conditional  sale  shall  be  valid  against  any  pur- 
chaser unless  the  same  be  in  writing,  and  be 
filed  with  the  clerk  of  the  county  of  the  ven- 
dee's residence. — McCormick  Harvesting  Much. 
Co.  v.  Callen  (Neb.)  67  N.  W.  863. 
48  Neb.  849. 

[b]  (Neb.:    1897.) 

Comp.  St.  c.  32,  §  26,  requiring  an  agree- 
ment for  a  conditional  sale  to  be  recorded,  does 
licit  protect  purchasers  with  knowledge  of  the 
contract  under  which  the  conditional  vendee  is 
in  possession. — P.  M.  Osborne  &  Co.  v.  Piano 
Manuf'g  Co.  (Neb.)  70  N.  W.  1124. 

[Cj      (AVis.;    1895.) 

A  contract  for  the  sale  of  standing  tim- 
ber, in  which  the  vendor  retains  title  until  nay- 
ment  of  the  purchase  price,  need  not  be  filed  in 
the  office  of  the  town  clerk,  as  required  by  Rev. 
St.  S§  2314,  2317,  of  conditional  sales  of  per- 
sonal property  or  chattel  mortgages. — Bent  v. 
Hoxie,  64  N.  W.  426,  90  Wis.  625. 

§  103.  Rights  of  seller  as  against  bona 
fide  purchaser  from  bnyer. 

[a)     (Iowa;    1895.) 

Under  Code,  §  1922.  providing  that,  no 
conditional  sale  of  a  chattel  shall  be  valid 
against  any  purchaser  of  the  vendee  without  no- 
lice  unless  the  contract  of  sale  be  in  writing  and 
recorded  as  a  chattel  mortgage,  an  unrecorded 
conditional  sale  is  void  as  to  one  without  no- 
tice who  purchased  the  chattel  from  another 
who.  with  notice  of  the  conditional  sale,  had 
purchased  the  chattel  t>om  the  original  vendee. 
—National  Cash-Regisi  r  Co.  v.  Maloney  (Iowa) 
(14  N.  W.  618. 

[b|     (Mich.;    1894.) 

A  person  in  possession  of  a  chattel  un- 
der a  conditional  contract  of  purchase  cannot, 


before  the  condition   is  complied   with,   sell   the 
chattel,  so  as  to  vest  the  title  thereto  in  a  bona 
fide  purchaser. — Pettyplace  v.  Groton  Bridge  & 
Manuf'g  Co.  (Mich.)  01  N.  W.  206. 
103  Mich.  155. 

[c]  (Mien.;   1897.) 

A  provision  of  the  contract  that  the  title 
shall  remain  in  the  seller  till  payment  of  the 
price  is  effective  as  against  a  bona  fide  pur- 
chaser from  the  vendee. — Lansing  Iron  &  En- 
gine Works  v.  Wilbur  (Mich.)  09  N.  W.  607. 

[d]  (Neb.:    1S9C.) 

A  mortgagee  of  a  conditional  vendee  in  pos- 
session of  the  property  sold  is  not  "a  purchaser," 
within  Comp.  St.  1895,  c.  32,  §  26,  providing 
that  no  sale,  etc.,  wherein  the  transfer  of  title 
of  personal  property  is  made  to  depend  upon 
any  condition,  shall  be  valid  against  any  pur- 
chaser of  the  vendee  without  notice,  unless  the 
same  be  in  writing,  etc.,  and  said  mortgagee  is 
therefore  not  entitled  to  the  property,  after 
the  vendee's  default,  as  against  the  vendor. — 
Campbell  Printing-Press  &  .Manuf'g  Co.  v. 
Dyer,  65  N.  W.  904,  46  Neb.  830. 


SAMPLES. 

Sale  by  sample,  see  "Sale,"  §  29. 

SATISFACTION. 

See  "Accord  and  Satisfaction";  "Compromise"; 
"Payment";  "Release  and  Discharge." 

Of  judgment,  see  "Judgment,"  §§  81-88. 
Of  legacy,  see  "Wills,"  §  60. 

SAVINGS  BANKS. 

See  "Banks  and  Banking,"  §  9. 

SCALING. 

Logs,  see  "Logs  and  Logging,"  §  4. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

I.  IN  GENERAL,  §  1. 

II.  ORGANIZATION    OF    DISTRICT,    §§ 
2    H 

III.  CHANGE    OF    BOUNDARIES— DIVI- 

SION    AND     ANNEXATION     OF 
DISTRICTS.  §§  4-6. 

IV.  GOVERNMENT  IN  GENERAL,  §§  7- 

16. 
V.  OFFICERS,  §  17. 
VI.  CONTRACTS    AND    WARRANTS,    §§ 

18-23. 
VII.  TEACHERS  AND  PUPILS,  §§  24-28. 
VIII.  TAXATION,  §  29. 
IX.  SCHOOL  FUND,  §  30. 
X.  SCHOOL  LANDS,  §  31. 
XI.  ACTIONS  —  ENFORCING      CLAIMS 
AGAINST  DISTRICT,  §§  32,  33. 

Collateral  attack  on  judgment  against  district, 
see  "Judgment,"  §  68. 

Mandamus  to  compel  removal  of  school  house, 
see  "Mandamus,"  §  17. 

Requiring  appraisement  of  leased  school  lands, 
act  impairing  obligation  of  contract,  see  "Con- 
stitutional Law,"  §  30. 
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I.    IN     GENERAL. 

§   1.    Liability  to  subcontractors  and  ma- 
terial men 

[a]     (Mich.!    1898.) 

\\  li mbers  of  a   school  board    rail 

ontractor  for  the  erection   

e  to  give  the  statutory  bond  for 
ih<>  payment  of  laborers  and  material  men,  m'i- 
ther  ii  itice  nor  demand  is  necessary  to  the 
cause  hi  action  against  them  thereby  accruing 
to  the  laborer  or  material  man  for  labor  or 
.;ii  furnished  in  the  construction  of  the 
building.  Staffon  v.  Lyon  (Mich.)  68  N.  W. 
151. 

Ibl     (Win.;    18950 

Rev.  St.  s  3328,  provides  that  any  sub- 
contractor who  furnishes  materials  to  a  princi- 
pal contractor  for  the  construction  of  any  build- 
ing Eor  a  school  districl  maj  sue  such  principal 

itractor  and   school   districl   jointly;    bu1    no 

judgment  shall  be  rendered  against  any  defend- 
ant therein  other  than  the  principal  contractor 
for  any  amount  greater  than  the  amount  clue 
from  it  to  such  principal  contractor  at  the  time 
of  the  commencement  of  such  action.  Held, 
that  in  such  an  action  it  is  error  to  fail  to  sub- 
mit to  the  jury  or  decide  the  question  of  the 
amount  dm  from  the  district  to  the  contractors. 
—Bank  of  Iron  River  v.  Board  of  School  Di- 
rectors  of  Town  of  Iron  River  (Wis.)  65  N.  W. 
36S,  91  Wis.  596. 


II.    ORGANIZATION   OF    DISTRICT. 

§   2.    Division  of  county   into   school   dis- 
tricts. 

(S.  D.;   1895.) 

Laws  1S79.  c.  14,  §  10,  providing  that 
the  county  superintendent  of  schools  shall  "di- 
vide his  county  into  school  districts  and  subdivide 
and  re-arrange  tht  boundaries  of  the  same,  when 
petitioned  by  a  majority  of  the  citizens  residing  in 
the  district  or  districts  to  be  affected  by  said 
change,  if  he  believes  such  change  to  he  for  the 
good  of  the  public  schools,  and  furnish  the  county 
commissioners  of  such  county  with  a  written  de- 
scription of  the  boundaries  of  such  district,  which 
description  must  be  filed  in  the  register  of  deeds' 
office,  before  such  district  shall  be  entitled  to  pro- 
ceed with  its  organization,  by  the  election  of 
school  district  officers,"  does  not  require  a  peti- 
tion to  authorize  a  superintendent,  in  the  first 
instance,  to  divide  his  county  into  school  dis- 
tricts.—Coler  v.  Rhoda  School  Tp.  of  Charles 
Mix  County  (S.  D.)  63  N.  W.  158. 
6  S.  D.  640. 

is   3.    Termination  of  existence  of  district. 

[aj      (Iowa;   1S95.) 

The  existence  of  a  school  subdistrict, 
formed  in  1855  by  the  school-fund  commission- 
er from  territory  within  the  limits  ot  two  town- 
ships, for  the  convenience  of  the  inhabitants, 
was  not  terminated  by  the  taking  effect  as  to 
that  district  of  Code  1873,  §  1796,  providing  that 
the  school  directors  shall  divide  their  townships 
into  subdistricts,  "such  as  justice,  equity  and 
the  interests  of  the  people  require."  and  may 
make  such  alterations  in  subdistricts  heretofore 
formed  as  may  be  deemed  necessary,  provided 
that  the  boundaries  of  the  subdistricts  shall  con- 
form to  the  lines  of  the  congressional  divisions 
of  land.— Russell  v.  District  Tp,  of  Cleveland 
(Iowa)  02  N.  \V.  661. 
[b)     (Minn.;    189<i.) 

Where  an  independent  school  district  has 
been  dissolved  pursuant  to  statute,  no  presump- 
tion in  favor  of  the  continued  legal  existence  of 
the  district  under  Gen.  St.  1894.  §  3048,  arises 
from  the  fact  that  certain  inhabitants  of  the 
former  district  have  persisted  in  the  usurpation 
of  corporate  powers  for  one  year  after  the  dis- 
solution.—State  v.  Cooley  (Minn.)  63  N.  W.  66. 


III.    CHANGE  OF  BOUNDARIES— DIVI- 
SION AND   ANNEXATION  OF 
DISTRICTS. 

§   4.    Change   of   boundaries — Notice. 

I  ii  I     (Mich.)    1894.) 

The  requirement  of  2  How.  Ann.  St.  § 
50 1".  that ,  when  boo  rds  of  gcho  Is  i 
ors  wish  to  change  the  boundaries  of  a  frac- 
tional school  district,  d  ted  by  the  clerk 
of  each  township  interested,  shall  be  posted  in 
each  of  such  townships,  is  jurisdictional,  and 
proof  of  the  posting  of  such  notice  must  be 
filed  with  the  clerks  b<  ct  ion  is  taken. 

Graves  v.  Joint  Board  of  School  [n  pi  ors  of 
Benton  and  (Irani  Townships  (Mich.)  01  N.  W  . 
60. 

102  Mich.  634. 

I  1. 1     is.  I).:    isnii.i 

Laws  1893,  c.  78,  sube.  3,  §  6,  authorizes 
the  special  commission,  composed  of  the  county 
commissioners,  and  the  count;  superintendent 
of  schools,  to  change  the  boundaries  of  school 
districts,  and  create  new  ones,  after  notice  by 
the  county  auditor  to  the  school  boards  of  tie- 
districts  to  be  affected,  without  specifj 
manner  in  which  the  notice  shall  be  given 
that  a  remonstrance  to  the  special  commis 

signed  bj    the  scl I  officers  of  a  district  a 

ed,  acknowledging  receipt  of  notice  regarding 
the  change,  is  prima  facie  evidence  that  notice 
was  duly  given. — School  Dist.  No.  56  of  Lincoln 
County  v.  School  Dist.  No.  27  of  Lincoln  County 
(S.  D.)  09  N.  W.  17. 

[c]  (S.  D.;    ISOli.) 

Testimony  of  the  clerk  of  the  school-district 
board  that  no  notice  was  served  on  the  board 
"officially"  does  not  rebut  the  presumption  of 
notice  arising  from  the  acknowli  dgment  in  the 
remonstrance.— School  Dist.  No.  50  of  Lincoln 
County  v.  School  Dist.  No.  27  of  Lincoln  Coun- 
ty (S.  D.)  69  N.  W.  17. 

[d]  (S.  D.;    1800.) 

The  manner  in  which  such  notice  is  given 
is  immaterial.— School  Dist.  No.  56  of  Lincoln 
County  v.  School  Dist.  No.  27  of  Lincoln  County 
(S.  D.)  69  N.  W.  17. 

§   5.    Division  of  districts. 

[aj     (lovra;    1S90.) 

Code.  §  1713,  by  which  it  was  enacted 
that  each  civil  township  and  each  independent 
school  district  theretofore  organized  should  con- 
stitute a  school  district,  had  the  effect  of  dividing 
subdistricts  then  extending  across  township  lines, 
except  those  so  organized  because  of  natural  ob 
stacles,  under  Acts  1806,  c.  143,  §  16,  which 
prevision  was  retained  as  section  17!>i  of  the 
Code. — Russell  v.  District  Tp.  of  Cleveland 
(Iowa)  66  N.  W.  771. 
[b]     (S.  1).:   189C.) 

Under  Laws  1S93,  pp.  112-115,  authorizing 
the  change  of  school  district  boundaries  on  a 
petition  of  "10  legal  voters  residing  in  the  dis- 
trict or  districts  to  be  affected,"  a  petition  for 
the  creation  of  a  new  district  out  of  parts  of 
several  old  districts,  signed  by  10  voters,  at 
least  one  of  whom  resides  in  each  of  the  dis- 
tricts affected,  is  sufficient. — School  Dist.  No. 
74  v.  Board  of  ( 'om'rs  of  Lincoln  County  (S. 
D.)  68  N.  W.  740. 

[el      (S.  D.;    189<i.) 

Laws  1893,  pp.  112-115.  provide  that  in 
counties  organized  for  school  purposes  under 
the  district  system,  each  school  district  shall 
remain  a  district  school  corporation,  and  the 
boundary  lines  of  any  district  shall  not  be  al- 
tered except  as  therein  provided:  that  town- 
ship districts  shall  be  divided,  and  also  created 
out  of  districts  smaller  than  civil  townships,  as 
therein  prescribed:  that,  after  the  boundary 
lines  of  the  several  school  districts  in  a  county 
are  established,  they  may  at  any  regular  meet- 
ing be  changed  by  the  county  commissioners  and 
the  county  superintendent  of  schools,  on  a  peti- 
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tion  bv  10  legal  voters  of  the  district  or  districts 
to  be"  affected,  due  notice  being  given  to  the 
school  boards  of  such  districts;  and  that,  when- 
ever  district  boundaries  shall  be  changed,  the 
county  commissioners  and  superintendent  shall 
make  an  apportionment  of  property  and  indebt- 
edness. Held,  that  the  county  commissioners 
and  superintendent  have  authority  to  create  new 
icts.  —  School  Dist.  No.  74  v.  Board  of 
Com'rs  of  Lincoln  County  (S.  D.)  68  N.  W. 
746. 


assets     and     lia- 


§  6.   Apportioning 

bilities. 

[a]      (Minn.;    1897.1 

It  is  not  sufficiently  definite,  where  it  pro- 
vides that  all  outstanding  indebteduess.  if  any, 
of  the  old  district,  shall  be  taken  into  consid- 
eration, and  that  the  division  of  the  funds  shall 
be  based  upon  the  assessed  valuation  of  the 
land  constituting  the  new  district,  but  does  not 
provide  who  shall  determine  the  amount  of  the 
outstanding  indebtedness,  or  how  the  assessed 
valuation  of  the  land  shall  be  ascertained. — 
Gregg  v.  French  (Minn.)  69  N.  W.  1102. 

lb]     (Minn.:    ls:»7.l 

Such  an  award  is  not  uncertain  if  it  suffi- 
ciently indicates  the  means  by  which  the 
amount  may  be  ascertained  by  a  ministerial  act 
or  an  arithmetical  calculation.  —  Gregg  v. 
French  (Minn.)  69  X.  W.  1102. 

[c]     (Minn.;    18»T.) 

A  division  and  award  of  the  funds  and 
credits  of  a  school  district,  made  by  the  county 
commissioners  under  Gen.  St.  1894,  §  3K74.  is 
governed  by  the  rules  applicable  to  awards 
made  by  statutory  or  common-law  arbitrators. 
—Gregg"  v.  French  (Minn.)  69  N.  W.  1102. 

[dl     (Neb.;    1896.) 

A  delay  of  nearly  two  years,  by  a  school 
district  formed  out  of  a  school  district  having 
property,  to  seek  to  enforce  its  right  to  an  ap- 
portionment of  such  property,  does  not  estop 
the  new  district  from  thereafter  asserting  that 
right.— School  Dist.  No.  46  of  Douglas  County 
v.  School  Dist.  No.  53  of  Douglas  County  (Neb.) 
68  N.  W.  366. 
[e]     (Neb.;   1896.) 

The  duty  of  the  county  superintendent  of 
public  instruction,  under  Comp.  St.  c.  79,  §  9, 
subd.  1,  upon  the  erection  of  a  new  school  dis- 
trict out  of  a  district  owning  property,  to  deter- 
mine the  amount  due  the  new  district  from  the 
parent  district  on  account  of  such  property,  is 
a  continuing  one,  unaffected  by  the  superintend- 
ent's failure  to  act  within  the  time  fixed  by  the 
statute.— School  Dist.  No.  46  of  Douglas  Coun- 
tv  v.  School  Dist.  No.  53  of  Douglas  County 
(Neb.)  68  N.  W.  366. 

[f]  (S.  D.;    1890.) 

Where,  after  a  school  district  has  issued 
bonds  for  the  erection  of  a  schoolhouse.  part 
of  its  territory  is  made  into  new  districts,  un- 
der a  general  law  which  does  not  expressly  pro- 
vide that  the  new  districts  shall  be  liable  for  a 
propi  rtionate  share  of  the  debts  of  the  old  dis- 
trict, neither  the  old  district  nor  a  creditor 
thereof  can  enforce  against  the  new  districts  a 
liability  on  such  bonds,  especially  where  the 
schoolhouse  remains  in  the  old  district. — Liv- 
u  v.  School  Dist.  No.  7  of  Brookings 
County  (S.  D.i  68  N.  W.  167. 

[g]  (S.  D.;    1896.) 

Under  Laws  1893,  c.  78,  sube.  3,  §  3,  subd. 
2,  requiring  the  county  commissioners  and  coun- 
ty superintendent  of  schools,  at  the  regular  July 
meeting  of  the  county  commissioners,  to  make 
an  apportionment  among  the  school  districts, 
school  districts  are  not  entitled  to  notice  of  the 
time  when  the  apportionment  matter  would  be 
taken  up. — School  Dist.  No.  56  of  Lincoln  County 
v.  School  List.  No.  27  of  Lincoln  County  (S.  D.) 
69  N.  W.  17. 


IV.    GOVERNMENT  IN  GENERAL. 

§   7.    Meetings. 

(Iowa;    18970 

That  school  directors,  having  trouble  at  a 
meeting,  left  the  place  without  arranging  to  re- 
turn or  to  hold  another  meeting,  did  not  con- 
stitute an  adjournment,  and  their  reassembling 
on  the  same  day  continued  the  meeting. — State 
v.  Powell  (Iowa)  70  N.  W.  592. 

§  8.    Appropriations  —  Requiring        Two- 
thirds  vote. 

[a]     (Wis.:    1896.) 

A  by-law  of  a  board  of  education  requiring 
a  two-thirds  vote  of  all  the  members  in  favor  of 
an  appropriation  of  money  is  void  as  an  unau- 
thorized limitation  of  the  power  of  the  board. — 
Short-Conrad  Co.  v.  School  Dist.  of  Eau  Claire 
(Wis.)  69  N.  W.  337. 

tb]     (Wis.;    1896.) 

A  contract  for  placing  apparatus  in  a  school 
building  at  a  specified  price,  subject  to  satisfac- 
tory tests,  is  not  an  appropriation  of  money, 
within  a  charter  requiring,  for  all  appropria- 
tions by  the  board  of  education,  a  two-thirds  vote 
of  all  the  members. — Short-Conrad  Co.  v.  Schoot 
Dist  of  Eau  Claire  (Wis.)  69  N.  W.  337. 

§   9.    Power   of    directors    of   independent 
district. 

(Iowa;    1895.) 

Code.  §  1717.  subd.  2,  as  supplemented 
by  Acts  19th  Gen.  Assem.  e.  51,  §  1,  authorizes 
the  electors  of  district  townships  to  authorize 
the  boards  of  directors  of  such  townships  to 
obtain  at  the  township's  expense  highways 
necessary  for  proper  access  to  schoolhouses. 
Code,  §  1717,  subd.  3,  as  supplemented  by  Acts 
19th  Gen.  Assem.  c.  51,  §  2,  authorizes  the  dis- 
trict township  electors  to  vote  a  tax  for  obtain- 
ing such  highways.  Code,  §  1806.  provides  that 
independent  districts  "shall  be  governed  by  the 
laws  enacted  for  district  townships,"  so  far  as 
they  are  applicable.  Held,  that  a  board  of  di- 
rectors of  an  independent  district  is  authorized, 
on  vote  of  the  electors,  to  appropriate  funds  for 
highways  for  better  access  to  schoolhouses,  and 
a  lax  may  properly  be  levied  therefor. — Bo- 
gaard  v.  Independent  Dist.  of  Plain  View 
(Iowa)  (il  N.  W.  859. 
93  Iowa,  269. 

§   lO.    Submitting  questions  to  electors. 

[a]  (Iowa;   1S96.) 

In  an  application  for  an  injunction  to  re- 
strain a  board  of  school  directors  from  certify- 
ing a  tax  alleged  tc  have  been  voted  at  a  school 
meeting,  it  appeared  from  affidavits  that  the 
meeting  was  called  for  2  p.  m.;  that  a  few  mo- 
ments before  4  p.  m.,  when  the  ballot  box  was 
surrounded  by  people  favoring  the  tax,  the  polls 
were  declared  open;  that,  as  soon  as  these  had 
voted,  the  polls  were  declared  closed,  not  having 
been  open  more  than  15  minutes:  that  there  were 
at  least  34  peisons  in  the  room  who  would  have 
v.  iti-.l  against  the  tax,  thus  defeating  it,  but  their 
votes  were  refused;  that,  when  the  vote  was 
counted,  there  were  more  ballots  in  the  box  than 
there  were  persons  who  voted.  Held,  that  the 
facts  established  were  sufficient  to  justify  the 
granting  of  an  injunction. — Hinkle  v.  Saddler 
(Iowa)  66  N.  W.  765. 

[b]  (Iowa:    1896.) 

The  notice  of  an  election  recited  that  it 
was  proposed  to  issue  bonds  "to  build  a  school- 
house  on  the  old  site."  The  ballots  also  indi- 
cated that  the  bonds  were  to  be  issued  "to  build 
a  schoolhouse  on  the  old  site."  Held  that,  in 
the  absence  of  anything  to  show  that  it  was  im- 
possible to  build  on  the  old  site,  the  directors 
were  bound  by  the  vote  on  the  bonds. — Rodgers 
v.  Independent  School  Dist.  of  Colfax  (Iowa)  69 
N.  W.  544. 
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§    11.    Conclusiveness    of    decision    of    su- 
perintendent. 
(Iovrai    is!»r,.( 

i  he  dei  i  lion  of  the  BQperinti  adi  n1  of  pub 
lie  instruction  on    appeal  being    final  (Code,  S 
lirector    can     <     < 

affirmed  their  location  of  a  bcI Ihouse,  make  a 

relocation  of  it  on  grounds  which  existed  at  the 
time  of  their  decision.  Carpenter  v.  Independ- 
•  '"i  District  No.  5  of  Columbia  Tp.,  Tama  <  '.uni- 
ty (Iowa)  63  N.  W.  708. 

§    12.    Appeal     froni     decision     of     school 
hoard  to  superintendent. 
(Iowa;    i  six;.) 

Where  a  board  of  school  directors,  by 
fraud   and   abuse  of   power,    have   declared    the 

adopti f  a  vote  levying  a  tax  tor  buili 

new  schoolhouse,  such  action  i  no1  a  decision 
oi  the  board,  within  Code,  §  L829,  providing  that 
any  person  aggrieved  by  a  decision  or  order  oi 
the  district  board  of  directors  in  matters 
or  fad  may  appeal  therefrom  to  the  county  su- 
perintendent.—HinMe  v.  Saddler  (Iowa)  66  N. 
\V.  70.r>. 

$    13.    Right  of  appeal  to  courts. 

down;     IS!»(;.) 

McClain's  Code,  §  2985.  declaring  that  any 
person  aggrieved  by  any  decision  of  the  district 
board  of  school  directors  may  appeal  to  the 
county  superintendent  does  not  preclude  the 
right  to  an  appeal  to  the  courts  upon  questions 
involving  the  authority  of  the  board  of  direct- 
ors.— Rodgers  v.  Independent  School  Dist.  of  Col- 
fax (Iowa)  (it)  N.  W.  544. 

§    14.    Location    and    building    of    school- 
house. 

[a]  (Iowa;    1S95.) 

Under  Code,  §  1724,  providing  that  the 
board  of  school  directors  shall  fix  the  site  of  each 
schoolhouse,  taking  info  consideration  the  geo- 
graphical position,  and  the  convenience- of  the 
people,  of  each  portion  of  the  subdistrict.  the  con- 
trolling consideration  is  not  the  wishes  of  a  ma- 
jority of  the  legal  voters,  but  the  geographical 
position ;  the  welfare  of  the  people,  not  voters,  or 
who  are  at  inconvenient  distance  from  proposed 
site,  are  not  to  be  ignored. — Carpenter  v.  Inde- 
pendent District  No.  5  of  Columbia  Tp.,  Tama 
County  (Iowa)  63  N.  W.  708. 

[b]  (Iowa;    is<>7.) 

Under  Code,  §{j  1825,  1826,  providing  that 
not  exceeding  one  acre  shall  be  taken  by  con- 
demnation proceedings  for  the  location  of  a 
schoolhouse,  and  that  the  site  must  be  on  a 
public  highway,  the  acre  may  be  so  measured 
as  to  be  exclusive  of  the  road. — Salisbury  v. 
School  Dist.  of  Hizhland  Tp.  (Iowa)  70  N.  W. 
706. 

[c]  (Neb.j    1S95.) 

Under  Comp.  St.  1893,  c.  79,  suhd.  2,  § 
10,  providing  that  the  qualified  voters  of  each 
school  district  shall  have  the  power  to  direct  the 
building  of  a  schoolhouse;  and  Id.  subd.  5,  §  6, 
providing  that  the  district  school  board  shall 
erect  the  schoolhouse  "when  lawfully  directed 
by  t ho  qualified  voters," — it  is  not  imperative 
that  the  voters  select  such  board  as  agent  in 
superintending  the  construction  of  the  building, 
a  selection  of  any  persons  whom  they  deem  com- 
petent being  sufficient. — Mizera  v.  Auten  (Neb.) 
63  N.  W.  399. 

45  Neb.  239. 

§    15.    Change  of  schoolhouse  site, 
[a]     (Minn.;   isn.-.i 

Where  a  schoolhouse  site  is  located  with- 
in one  quarter  of  a  mile  of  the  center  of  the 
district,  it  cannot  be  changed  unless  at  least  a 
majority  of  the  legal  voters  in  the  district  vote 
on  the  question,  and  two-thirds  of  the  voters 
are  present  and  vote  in  favor  of  such  change.— 
Stadtler  v.  School  Dist.  No.  40  of  Houston 
County  (Minn.)  63  N.  W.  G3S. 
61  Minn.  259. 


[I,]     I  N.I..;     1805.) 

I  oder  <  iomp    St    c.  79,  §  8, 
school  it  be  changed  a 

elect  ion  in  the  district,  bul  can  be  n 

11  annu  il  i ng  by  a  two  thirds  vote  oi  those 

present,   except   where   the  original  locatio 

of   a    mile  district,    In 

iy.  by  a  majority  v 
i  ■  near,  r  the  center.     Wither  v. 
(Neb.)  62  N.   W.  1095. 
1 1  Neb.  739. 

|e|       (S.   D.|      (Kill!.! 

Where   a  school  board  •   power   to 

change  the  location  of  schoolhouses  only  when 
i»  d  to  do  so  by  the  poti  rs  of  the  district 
L891,  c.  56,  Bubc.  5,  §§  1.  5) 
for  the  removal  of  a  schoolhouse,  it  will  be 
sumed,  in  the  absence  oi  a  i  intra  ry  showing, 
that  the  board  was  so  authorized.— Burkhardt  v. 
Georgia  School  Tp.  (S.  D.)  69  N.  W.  16. 

§16.    Obtaining   highways. 
(Iowa;    is>).-,., 

The  power  given  to  the  boards  of  di- 
rectors of  district  townships  by  Acts  19th  Gen. 
i.  c.  51,  5  1,  to  obtain  at  the  expense  of 
the  district  such  highways  for  access  to  school- 
houses  as  they  deem  necessary,  is  not  limited 
to   cases   where  the  schoolhousi  i    sit- 

uated on  any  highway. — Bogaard   v.    Indepen- 
dent Dist.  of  Plain  View  (Iowa)  61  N.  W.  859. 
93  Iowa,  269. 


V.    OFFICERS. 

Discretion  of  board  as  to  employing  teacher,  see 

post,  §  26. 
Power  as  to  contracts,  see  post,  §  18. 
of    directors    of    independent    district,    see 

ante,  §  9. 

§17.    Liability  of  district  for  nonofficial 
acts. 
(Iowa;    JS9«.) 

The  fact  that  some  of  the  members  of  a 
school  hoard,  with  knowledge  that  the  archi 
tect  employed  by  the  hoard  to  superinten 
construction  of  a  school  building  had  directed 
!  in  the  b  ;il  ling  contract,  permitted  them 
to  be  made  without  objection,  does  not  estop 
the  district  from  claiming  damages  on  ace 
of  such  changes,  as  the  district  could  only  act 
through  its  directors  as  a  board. — Forcum  v. 
Independent  Dist.  of  .Montezuma  in  Poweshiek 
County  (Iowa)  68  N.  W.  802. 


VI.    CONTRACTS  AND  WARRANTS. 

Contracts  with  teachers,  see  post,  §  25. 

§    18.    Authority  of  officers — Contracts  for 
supplies  and   apparatus. 

[a]  (Iowa;    1896.) 

A  contract  by  the  president  and  secretary 
of  a  school  district  does  not  bind  the  district,  u 
less  expressly  authorized  by  the  board  of  di- 
rectors in  session,  or  ratified  thereby. — Weir  Fur- 
nace Co.  v.  Independent  School  Dist.  of  Sey- 
mour, Wayne  County  (Iowa)  68  N.  W.  5S4. 

[b]  (Iowa:    1896.) 

A  school  board  has  no  power  to  maki 
contract  for  school  supplies  which  fixes  the 
place  of  payment  ai  any  other  place  than  at  the 
school  treasury,  without  special  legislative 
thority.  —  Weir  Furnace  Co.  v.  Independent 
School  Dist.  of  Seymour,  Wayne  County  (Iowa) 
68  N.  W.  584. 

[c]  (Iowa  i   1N96.) 

A   school   hoard   has   no   power,    in   the   ab- 
sence of  express   legislative  authority,  to   make 
a  contract   for  school  supplies   which  stipulates 
for  the  payment  of  attorney's  fees  bj   the 
district. —  Weir    Furnace    Co.    v.    Independent 
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School  Dist.  of  Seymour,  Wayue  Couuty  (Iowa) 
68  N.  W.  5S4. 

[d]     (Mich.:    1896.) 

A  school  district  having  authorized  the 
purchase  of  desks  for  a  new  school  house,  the 
director  gave  an  order  for  them,  signed  by  him- 
self alone.  When  the  desks  arrived  they  were 
taken  to  the  school  lions.'  by  the  director  and 
the  moderator,  who,  together  with  the  assessor, 
placed  them  in  the  school  room.  The  bills  for 
freight  and  hauling  were  paid  by  the  assessor, 
upon  orders  signed  by  the  moderator,  and  the 
desks  were  used  by  the  district  for  15  months 
without  complaint  llrhl,  that  the  acts  of  the 
moderator  and  assessor,  and  the  acquiescence 
in  the  use  of  the  furniture,  operated  as  a  rati- 
fication of  the  purchase,  binding  upon  the  dis- 
trict.— Jones  v.  School  Dist.  No.  3  of  Iosco 
(Mich.)  68  N.  W.  222. 

$   19.    Letting  to  lowest  bidder. 

(Mich.:    1895.) 

Injunction  will  not  lie  to  restrain  a 
school  board  from  awarding  a  contract  to  one 
who  was  not  the  lowest  bidder,  where  the  board 
reserved  the  right  to  reject  any  and  all  bids,  and 
there  is  no  evidence  of  fraud  on  the  part  of  the 
board,  and  no  statute  requiring  contracts  to  be 
awarded  to  the  lowest  bidder.  —  Chandler  v. 
Board  of  Education  of  City  of  Detroit  (Mich.) 
62  N.  W.  370. 

104  Mich.  292. 

§  20.    Bonds. 

[a]  (Iowa:   1896.) 

Where  a  school  district  Issues  bonds  for 
the  purpose  of  taking  up  outstanding  bonds, 
when  it  is  at  the  time  indebted  10  times  the  5 
per  cent,  on  the  assessed,  valuation  of  its  tax- 
able property  allowed  by  Const,  art.  11,  §  3,  in 
an  action  to  enjoin  the  payment  of  and  to  can- 
cel such  bonds,  the  burden  of  showing  that  the 
proceeds  of  any  one  or  more  of  such  bonds  were 
in  fact  applied  to  a  legal  debt  is  on  the  defend- 
ants.— Holliday  v.  Hildebrandt  (Iowa)  66  N. 
W.  89. 

[b]  (S.  D.;    1896.) 

A  school-district  bond  for  more  than  $500, 
reciting  that  it  issued  pursuant  to  Sp.  Act  Feb. 
21,  1879,  is  void,  even  in  the  hands  of  an  inno- 
cent purchaser;  it  being  provided  by  the  act, 
which  authorizes  Ponds  to  the  amount  of  $2,000, 
that  they  shall  to  issued  "in  denominations  of 
not  more  than  $500.00,  nor  less  than  $50.00."— 
Livingston  v.  School  Dist.  No.  7  of  Brookings 
County  (S.  D.) .69  N.  W.  15. 

§  21.    Limit   of   indebtedness. 

la)     (lonii!   iwk;.i 

Purchasers  of  school-district  bonds  are 
bound,  at  their  peril,  to  take  notice  of  the  con- 
stitutional limitation  of  the  power  of  such  cor- 
porations to  become  indebted,  and  of  such  facts 
as  the  authorized  official  assessments  disclose 
touching  the  valuation  of  all  taxable  property 
within  the  limits  of  such  district. — Holliday  v. 
Hildebrandt  (Iowa)  66  X.  W.  89. 

[b]  down;    1S96.) 

Where,  in  an  action  to  enjoin  the  pay- 
ment of  bonds  issued  by  a  school  district  when 
it  was  indebted  largely  in  excess  of  the  consti- 
tutional limit,  it  is  showu  simply  that  such 
bonds  were  issued  for  the  purpose  of  taking  up 
outstanding  bonds,  but  it  docs  not  appear  that 
the  proceeds  were  in  fact  used  for  such  pur- 
pose, it  appears  that  the  indebtedness  was  in- 
creased by  the  issue  of  such  bonds. — Holliday 
v.  Hildebrandt  (Iowa)  06  N.  W.  S9. 

[c]  (Iowa:    1806.) 

The  obtaining  a  judgment  against  a 
school  district  is  not  the  creation  of  a  del  I 
against  it  within  Const,  art.  11.  §  3,  fixing  its 
limit  of  indebtedness.— Edmundson  v.  Inde- 
1  l  Si  .i'  oi  Dist.  of  Jackson  (Iowa)  67  X. 
W.  671. 


Id]     (Iowa;    1897.) 

A  judgment  against  a  school  district  on  or- 
ders issued  in  payment  of  other  valid  orders, 
though  rendered  at  a  time  when  the  outstanding 
obligations  of  the  district  are  in  excess  of  the 
constitutional  limit,  does  not  create  an  indebt- 
edness, within  the  inhibition  of  the  constitution. 
— Thompson  v.  Independent  School  Dists.  of 
Allison  and  Jackson,  in  Lyon  County  (Iowa) 
70  N.  W.  1093, 

[c]     (Iowa;    1897.) 

The  fact  that  a  judgment  by  default  was 
rendered  against  a  school  district  at  a  time  when 
its  outstanding  obligations  were  largely  in  ex- 
cess of  the  constitutional  limit  does  not  show 
that  it  was  obtained  by  fraud  and  collusion. — 
Thompson  v.  Independent  School  Dists.  of  Al- 
lison and  Jackson,  in  Lyon  County  (Iowa)  70 
N.  W.  1093. 

[fj     (Iowa:    1897.) 

The  fact  that  bonds  issued  by  a  school  dis- 
trict in  payment  of  a  valid  judgment  against  it 
draw  semiannual  interest  at  10  per  cent,  per 
annum,  and  that  the  aggregate  amount  thus 
agreed  to  be  paid  in  excess  of  the  judgment 
creates  an  indebtedness  beyond  the  constitu- 
tional limit,  will  not  prevent  recovery  of  the 
amount  of  the  bonds,  with  semiannual  interest 
at  6  per  cent,  per  annum. — Thompson  v.  Inde- 
pendent School  Dists.  of  Allison  and  Jackson, 
in  Lyon  County  (Iowa)  70  N.  W.  1093. 

§  22.    Compromise  of  indebtedness. 
(Neb.:   1895.) 

Act  18S7.  c.  9  (Sess.  Laws,  p.  100),  au- 
thorizing any  school  district  that  is  unable  to  pay 
its  indebtedness  in  full  to  compromise  such  in- 
debtedness by  "negotiation  with  the  holder  or 
holders  of  any  such  indebtedness  of  whatever 
form,"  and  issue  bonds  therefor,  does  not  em- 
power a  school  district  to  issue  its  bonds  in  com- 
promise of  any  indebtedness  evidenced  by  school- 
district  warrants  or  orders. — State  v.  Moore 
(Neb.)  63  N.  W.  130. 
45  Neb.  12. 

§  23.    'Warrants. 
(Neb.;    1896.) 

A  school  district  of  the  "city"  class  cannot 
issue,  as  evidence  of  an  indebtedness  for  fur- 
nishing the  school  building,  warrants  or  orders 
payable  to  a  party  or  his  order  at  stated  inter- 
vals, after  date,  with  interest  at  a  specified 
rate.  School  District  v.  Stough  (1876)  4  Neb. 
357.  and  State  v.  Sabin  (1894)  39  Neb.  570,  58 
N.  W.  179,  followed.— Andrews  v.  School  Dist.  of 
City  of  MeCook,  68  N.  W.  631. 


VII.    TEACHERS   AND   PUPILS. 

Compulsory  vaccination  of  pupils,  see  "Health," 
§6. 

§   24.    Certificate  of  qualification, 
[a]     (Midi.;    1896.) 

A  teacher's  certificate,  issued  for  three 
years,  cannot  be  legally  extended,  by  being 
changed  to  read  for  four  years,  by  the  secretary 
of  the  board  of  examiners  who  issued  it,  after 
he  has  gene  out  of  office. — Bryan  v.  Fractional 
School  Dist.  No.  1  of  Shelby  and  Sterling  Tps. 
i  Mich.)  69  N.  W.  74. 
[bi     (Mich.:    1896.) 

Under  the  statute  making  invalid  any  con- 
tract to  teach  scl I  where  the  person  employed 

does  not  then  hold  a  legal  certificate  of  quali- 
fication (How.  Ann.  St.  S  5065),  such  a  contract 
cannot  be  made  the  basis  of  a  recovery  of  sala- 
ry as  a  teacher.— Bryan  v.  Fractional  School 
1  >ist.  No.  1  of  Shelby  and  Sterling  Tps.  (Mich.) 
69  N.  W.  74. 

§   25.    Contract   with   teacher, 
[a]     (Iowa:    1896.) 

A   school   board   authorized   ils  president  to 
employ  plaintiff  as  teacher  for  the  "winter  term," 
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no  provision  being  mad  ■  n  tia1  constituted 

i  term.  The  president  employed  plaintiff  for 
nine  in. .nt In.  ii, hi,  thai  a  subsequenl  attempt 
"i  ili"  board  to  correel  the  report,  by  stating 
thai  the  president  was  authorized  to  close  con- 

moi        onl;      I  bi    b c  term," 

did  not  affect  plaintiff.    Benson  v.  District  Tp. 
of  Silver  Lake  (Iowa)  69  N.  W.  419. 
|b[    (Iowa i    isnii.i 

Code,  L753,  provides  that  :i  Bubdirector  of 
:i  district  school  board,  under  the  rules  of  the 

1 'd,    '"'.'■    contract  for  il mployment  of  a 

teacher,  the  contract  to  he  approved  i.v  I  he  pres- 

and  reported  to  the  board.  Held,  that  a 
contract  with  a  teacher,  made  and  signed  by  a 
i  rector,  who  was,  .-it  the  time,  president  of  the 
board,  was  not  invalidated  by  his  failure  to  ap- 
prove ii  us  president,  and  file  it  with  the  i 
ors-  Benson  v.  District  Tp.  of  Silver  Lake 
1 1  "»in  69  N.  W.  410. 
1<-I     (Neb.)    !s:>7.i 

Where  a  teacher's  contract  permitted  her 
to  teach  three  months,  with  option  to  teach  a 
year,  held  that,  on  completion  of  the  three 
months,  a  new  written  contract  was  not  neces- 
sary to  bind  the  district  for  tie  entire  year- 
Wallace  v.  School  Dist.  No.  27,  Saline  County 
i -Neb.)  69  N.  W.  772. 

[d]      IS.  J>.;    1895.) 

A  contract  whereby  a  teacher  agreed  to 
devote  to  Hi"  school,  under  direction  of  the  prin- 
cipal thereof  and  the  hoard  of  education,  six 
hours  of  each  school  day,  implied  an  agreement 
to  assist  in  the  school  during  school  hours  by 
teaching  such  branches  and  by  conducting  such 
recitations  as  might  be  reasonably  assigned  the 
teacher  by  the  principal.— Morrow  v.  Board  of 
Education  of  City  of  Chamberlain  (S.  D.)  04  N. 
\\  .  11  lilt. 

§   26.    Discretion    of    board— Mandamus. 
(Neb.j    1896.) 

The  discretion  of  the  district  school  board 
under  Comp.  St.  1895,  e.  79,  5  3,  subd.  5,'  as  to 
whom  it  will  employ  as  n  teacher,  and  as  to 
whether  it  will  permit  one  so  emploved  to  take 
charge  ol  the  school,  cannot  be  controlled  by  man- 
damns  issued  at  the  instance  of  taxpayers  and 
voters.— State  v.  Smith  (Neb.)  GO  N.  W.  114. 

§  27.    Discharge   of   teacher. 

[nl     down;    1896.) 

Under  Code,  g  1734,  a  teacher  cannot  be 
discharged  before  the  end  of  the  term  without 
an  opportunity  to  be  heard.— Benson  v.  District 
lp.  of  Silver  Lake  (Iowa)  00  N.  W.  410. 

[Ii]     (Neb.;    1897.) 

If  a  teacher  duly  employed  in  the  public 
schools  for  a  specified  period  is  dismissed  by  the 
school  board  before  the  end  of  that  period,  with- 
out being  shown  to  be  incompetent,  or  for  other 
good  reason,  the  district  is  liable  therefor  -  \Y-  |- 

'5.c^7\?.eh°o1  Dist-  No-  27'  SaIir>e  County  (Neb.) 
(.0  N.  Y\  .  "72. 

[c]     <Neb.;    1897.) 

In  the  absence  of  a  stipulation  in  the  con- 
tract to  the  contrary,  under  the  existing  stat- 
ute, a  qualified  teacher  can  be  discharged  only 
for  just  cans...— Wallace  v.  School  Dist.  No.  27 
Saline  County  (Neb.)  09  N.  W.  772. 

§   28.    Tuition. 
(Mich.;    1896.) 

The  fathei  of  a  nonresident  pupil  need 
not  be  notified  of  the  recorded  resolution  of  the 
school  board  fixing  the  rate  of  tuition  for  non- 
resident pupils,  and  the  intention  to  charge  tuition 
for  his  child,  to  render  him  liable  therefor.— 
Fractional  School  Dist.  No.  1,  Paw  Paw  and 
Antwerp  Tps.,  v.  Yerrington  (Mich.)  00  N.  W. 
324. 

VIII.    TAXATION. 

Injunction    against    collection    of    school    taxes, 
see  "Taxation,"  §  49. 


§  29.    Property  subject  to. 

In  I    (Iowai    istiT.i 

The   tact   that   one  of  the  directors  of  :i 
s.-li. nd  district,  and  th 

"1,  and  an  elector  who  was  not   an 
officer  of   the  district,   while  acting  as  judges 

at  a   school   disii  |    t,,   allow 

electors  residing  on  certain  land  I  ol  the 

ground  that  thej  lived  id,   the  di  trict,  will 

not  estop  the  district  from 

thai   Bucb   land   was   within   its  limits   for  pur- 

"i    taxat i  oi     Dist    o 

tumwa  v.  Taylor  (Iowa)  69  N.  W.   1009. 

1 1. 1    (Iowa;    is!, v., 

\\  here  the  records  of  the  organization  and 
limits  "i   a   school  district  have  been   lo  t,   and 
certain   land   has  been  considered  as  a   p 
the  district   for  30  j  ea  rs,  and   I 

assessed    thei for   the  1 tii   of  sut  i 

trict,  ami  the  district  has  furnished  schoo 
eilities  to  the  inhabitants  during  such  time,  the 
land  will  be  considered  as  a  part  ol  I 
i'  r  iii"  purpose  of  taxation.-  Indi  pi     lent  Dist 
"|  I  Htumwa  v.  Taylor  (Iowa)  69  N.  W.  !i 

[o|      <><•!>.;     IS!)T.) 

In   the  absence  of  expi  islative  au- 

thority the  officers  of  a  school  district  are  with- 
out jurisdiction   to  levy  a  tax  upon  real  i 
not  within  the  limits  of  their  Bchool  dist] 
Chicago,  B.  &  Q.  It.  Co.  v.  Cass  County  (Neb.) 

1 ,11     (Neb.;    18070 

Comp.    St.   c.    r9,    subd.   3.   §   S.   providing 
that  every  school  district  shall  be  presumed  to 
have  been  legally  organized  when  it  has  exer- 
cised (he  franchises  of  the  district   for  a 
does    not    require    the    court    to    pn     ime 
p  operty  taxed  js  within  or  without  the  limits 
"I    such   district— Chicago.    B.   tV    n.   It.   Co.   v. 
Cass  County  (Neb.)  70  N.  W.  005. 
Ie]     ("Wis.;    l.x-x;.) 

Under  Sanb.  &  P..  Ann.  St.  §  412.  provid- 
ing that  every  school  district  shall  be  of  con- 
tiguous territory,  and  shall  not  embrace  more 
than  30  square  miles  of  land,  lands  situated  in 
miles  from  a  village  cannot  be  included  in  the 
school  district  of  such  village,  so  as  to  be  sub- 
ject to  taxation  therein.— Keystone  Lumber  Co 
v.  Town  of  Bayfield  (Wis.)  09  N.  W.  10'  • 


IX.    SCHOOL  FUND. 

§   30.    Apportionment  and  distribution, 
[ill     fNeb.:    1896.) 

Where    fines,    penalties,    or    license    men     a 
are  in  the  hands  of  the  treasurer  of  a  citv  of  i1 
first  class,  having  over  8,000  and  less  than  25,00  ' 
inhabitants,  such  moneys  are  properly  distributa- 
ble under  Const,  art.  o,  §  5,  among  the  con 
schools  which  territorially  constitute  a  part  of  the 
city.— King  v.  State  (Neb.)  09  N.  W.  307. 
[b]     (Wis.:   I8!)<>.> 

A  newly-formed  school  district,  whose  re- 
port, made  under  Supp.  Rev.  St.  S  462,  dot 
sliow  it  to  have  maintained  a  school,  is  not  en- 
titled to  share  in  the  town  school  fund,  the  ap- 
poi  i  onmenf  of  which,  under  Rev.  St.  g  558,  can 
be  mad ily  tn  such  districts  as  have  maintain- 
ed a  school  for  at  least  six  months  during  the 
year  past.— Joint  School  Dist.  No.  8,  Town  of 
Harmony,  v.  School  Dist.  No.  5,  Town  of  Har- 
mony (Wis.)  66  N.  W.  704. 
02  Wis.  0US. 


X.    SCHOOL    LANDS. 

See,  also,  "Public  Lands,"  §  12. 

§  31.    Reversion  to   original   owner. 
(Iowa;    1895.) 

Code.  §§  1827,  1828.  provide  that,  where 

a  school  district  shall  cease  to  use  land  for  scl 1 

purposes  for  two  years,  the  title  shall  revert  to 
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the  owner  of  the  fee  upon  repayment  by  him 
of  the  purchase  price  and  the  value  of  improve- 
ments. ffcW,  that  where  one  has  neither  paid 
nor  tendered  the  purchase  price,  nor  the  value 
of  the  improvements,  he  is  not  entitled  to  the 
land.— Independent  Dist.  of  Oak  Dale  v.  Fagen 
•Iowa)  03  N.  W.  456. 


XI.    ACTIONS  — ENFORCING      CLAIMS 
AGAINST    DISTRICT. 

§  32.    Parties. 

(Iowa;   189G.) 

A  school  district  is  not  an  indispensable 
party  to  an  action  by  citizens  and  taxpayers  of 
the  district  against  the  officers  of  such  district, 
the  county  board  of  supervisors,  auditor,  and 
county  treasurer,  to  enjoin  the  payment  of  and 
to  cancel  certain  bonds  of  the  district,  on  the 
ground  that  they  are  void.  Turner  v.  Cruzen 
(1880)  30  N.  W.  4S3.  70  Iowa,  202,  and  Moore  v. 
Held  (1SS7)  35  X.  W.  023,  73  Iowa,  53S.  distin- 
guished.—Holliday  v.  Hildebrandt  (Iowa)  66  N. 
W.  89. 

§  33.    Presentation   of   claims   for   allow- 
ance. 

[a]     (Iovrn:    18980 

In  an  action  against  a  school  district  on  a 
contract  for  supplies,  the  petition  is  demurrable 
if  it  discloses  that  the  claim  was  not  present- 
ed to  the  board  of  directors  before  suit  was 
brought.  —  "Weir  Furnace  Co.  v.  Independent 
School  Dist.  of  Seymour,  Wayne  County  (Iowa) 
68  N.  W.  584. 

[bl     (Neb.:    1S96.) 

The  requirements  of  Cobbey's  Consol.  St. 
§  3715,  in  regard  to  the  auditing  of  claims 
against  school  districts  by  the  officers  thereof, 
apply  only  as  between  the  district  and  said  offi- 
•  rs,  and  do  not  cast  on  the  claimant  a  duty  to 
present  his  claim  to  said  officers  for  allowance 
before  suit  thereon. — Andrews  v.  School  Dist. 
of  City  of  McC'ook   (Neb.)  OS  X.  W.  631. 


SEAL 

On  bond  for  sale  of  decedent's  lands  for  debts, 
see  "Executors  and  Administrators,"  §§  39. 

On  tax  deed,  see  "Taxation,"  §  107. 

Use  bv  public  officer,  see  "Office  and  Officer,"  § 
19. 

Use  on  corporate  contracts,  see  "Corporations," 
§  27. 


SEARCHES  AND  SEIZURES. 

Of  intoxicating  liquors,   see   "Intoxicating  Liq- 
uors," §§  43,  44. 

(Mich.:    ISO.".) 

Where  a  steam  boiler  exploded  on  the 
premises  of  relator,  alleged  to  have  been  caused 
by  the  criminal  negligence  of  the  engineer,  the 
court  had  ao  right.  10  days  after  the  accident. 
to  order  the  boiler  and  engine  into  the  custody 
of  the  police,  but  not  to  be  removed  from  the 
premises,  to  be  used  as  evidence  on  the  trial  of 
the  engineer  for  manslaughter.  McGrath,  C. 
J.,  dissenting. — Newberry  v.  Carpenter  (Mich.) 
65  N.  W.  530. 


SEASHORE. 

See  "Riparian  Rights." 

SECONDARY  EVIDENCE. 

See  "Evidence,"  §§  9-15. 


SECRET  TRUSTS. 

See  "Assignment  for   Benefit  of   Creditors,"   § 
10;    "Fraudulent  Conveyances,"  §  9. 

SECURITY. 


For  costs,  see  "Costs,' 
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SEDUCTION. 

I.  CIVIL  ACTION,  §§  1,  2. 
II.  CRIMINAL  PROSECUTION,  §§  3-S. 

As  aggravating  damages  for  breach  of  marriage 
promise,  see  "Breach  of  Marriage  Promise," 
§2. 

I.    CIVIL   ACTION. 

Joinder  of  count  with  one  for  alienating  affec- 
tions of  spouse,  see  "Action,"  §§  5-7. 

§   1.   .Who  may  sue. 

[a]  (Mich.:    189.-..) 

One  who  seduces  an  unmarried  woman 
is  not  liable  in  damages  to  her  affianced  hus- 
band—Case  v.  Smith  (Mich.)  65  N.  W.  279. 

[b]  (Minn.:    1S94.) 

Gen.  St.  1878,  c.  66,  §  33,  provides  that  "a 
father,  or  in  case  of  his  death,  or  deserti  >n  of 
his  family,  the  mother,  may  prosecute  as  plain- 
tiff for  seduction  of  the  daughter,  *  *  * 
though  the  daughter  is  not  living  with  or  in 
the  service  of  the  plaintiff  at  the  time  of  the 
seduction,  or  afterward,  and  there  is  no  loss  of 
service."  Tlehl,  that  a  father  may  sue  for  th  ■ 
seduction  of  his  adult  daughter  if  his  home  is  i:i 
fact  her  home,  though  she  was  seduced  while 
employed  elsewhere.  —  Schmit  v.  Mitchell 
(Minn.l  61  N.  W.  140. 
59  Minn.  251. 

§   2.    Evidence. 

la]     (Wis.:    1896.) 

Evidence   of  the  previous   unchastity  of 
tlie  woman  seduced  is  admissible  in  mitigation 
i_ . -..— Stewart    v.    Smith    (Wis.)    05    N. 
W.    730. 

92  Wis.  76. 

[b]     (Wis.:    1S9G.) 

Evidence  of  a  hackdriver  that,  prior  to 
the  alleged  seduction  by  defendant,  he  had 
driven  the  woman,  in  company  with  a  different 
man,  around  the  town,  without  stopping  any- 
where, and  with  the  hack  curtains  closed,  was 
admissible  to  show  prior  unchastity. — Stewart 
v.  Smith  (Wis.)  05  N.  W.  736. 
92  Wis.  76. 

[cj      (Wis.:    1890.) 

Evidence  that  the  woman  was  seen  to  en- 
ter, in  company  with  a  dissolute  woman,  and 
at  about  the  time  of  the  alleged  seduction, 
rooms  kept  by  young  men  who  did  not  live  in 
the  rooms  or  have  any  place  of  business  there, 
was  admissible  to  show  unchastity. — Stewart 
v.  Smith,  iWis.t  65  N.  W.  736. 
92  Wis.  76. 

[d]  (Wis.:  1S9C.) 

Where  the  woman  testified  that  prior  to 
the  seduction,  and  as  leading  up  to  it,  defend- 
ant took  her  out  riding  several  times,  and  named 
a  certain  man  as  an  eyewitness  of  the  rides, 
such  alleged  eyewitness  should  be  allowed  to 
contradict  the  statement. — otewart  v.  Smith 
(Wis.  I  65  N.  "W.  736. 
92  Wis.  76. 

[e]  (Wis.:   1S96.) 

In  an  action  for  seduction,  where  defend- 
ant admitted  on  cross-examination  that  he  had 
paid  a  doctor  for  services  to  the  woman  during 


duction,  n. 


(§  7)   mti 


i  i   lire.  ! 
liua  i 

art    v  IS.)    05    N.    W.    J'dii. 

92   Wis.   7';. 


n.    CRIMINAL  PKOSECUTION. 

§  3.    Indictment. 

I  n  I     (Iowa:    1800.) 

An  indictment   under  Code,  §  3867,  declar- 
ing a  punishment  "ii  any  peison  seduce  and  de 
1  >:■  i K-lt  any  unmarried  woman  of  previous  ■ 
character,"  may  i  harge  i  be  offi  as  i  in  1  he  w  Dr  i  - 
oi   the  statute.— State  v.  Whuli  i  (i8  N. 

W.  554 
[l.  I     is.  1).:    1807.) 

The  words  "illicit  connection."  as  used  in 
the  statute  defining  seducti        i  promise  of 

marriage,  arc  equivalent  to  "sexual  intercourse." 
—State  v.  King  (S.  D.)  70  N.  W.  1046. 

§  4.    Evidence. 

[a]  (Iowa  I   1805.1 

The  presumption  of  the  previous  chastity 
of  prosecutrix  is  not  overcome  by  testimony 
of  defendant  that  he  had  intercourse  with  her 
one  week  before  the  act  of  seduction  testified 
to  by  prosecutrix  occurred,  since  it  is  immate- 
rial on  what  date  the  seduction  was  consummate 
ed. — State  v.  Bauerkemper  (Iowa)  G4  N.  W. 
609. 

[b]  down:    1805.) 

In  a.  prosecution  for  seduction,  alleged  to 
have  taken  place  in  March,  under  promise  of 
marriage,  in-  which  the  state  claimed  that  the 
intimacy  between  defendant  and  prosecutrix  con- 
tinued until  .Tui."  12th  or  later,  it  was  not  error 
to  admit  evidence  of  the  birth  of  a  child  Feb- 
ruary 28th  following. — State  v.  Wickliff  (Iowa) 
04  N.  W.  282. 

[c]  (Iowa;    1SOS.) 

In  a  prosecution  for  seduction  the  court 
refused  to  allow  defendant  to  ask  prosecutrix 
the  questions:  "You  kept  company  with  .1.  pri- 
or to  your  keeping  company  with  [defendant], 
did  you  not?"  and  "When  did  you  i  ea  se 
ing  company  with  J.,  if  you  ever  did?"  Held 
proper,  in  the  absence  of  any  disclosure  of  the 
purpose  of  the  inquiry.-  State  v.  Wickliff  (Iowa) 
64  N.  W.  282. 

[dj     down:    1806.) 

That  prosecutrix  once  agreed   to  accept   a 
certain    amount    in    settlement    of    her    claims 
against   defendant    is   immaterial   on  a   pi 
tion  for  seduction. — State  v.  Whalen  (Iowa)  68 
N.  W.  554. 

[el     (S.  T>.:   1S97.) 

In  a  prosecution  for  seduction,  an  unsigned 
typewritten  letter,  inclosed  in  an  envelope,  ad- 
dressed to  the  prosecutrix,  and  postmarked  at  a 
place  where  defendant  was  then  staying,  asking 
prosecutrix  to  go  to  that  place,  and  be  treated 
by  a  physician,  was  properly  admitted:  it  ap- 
pearing that  she  was  then  pregnant,  that  de- 
fendant had  previously  given  her  medicine  to 
relieve  her.  that  she  told  no  one  except  him  of 
her  condition,  and  that,  when  she  complied  with 
the  request  in  said  letter,  she  was  taken  in 
charge  by  an  intimate  friend  of  defendant. — 
State  v.  King  (S.  D.)  70  N.  W.  1046. 

[fj     (S.  I).:    1Nf>7.) 

In  a  prosecution  for  seduction,  testimony  as 
to  defendant's  bad  reputation  for  chastity  up  to 
the  time  he  was  accused  was  properly  received. 
though  the  crime  was  committed  several  months 
prior  thereto.— State  v.  King  (S.  D.)  70  N.  W. 
1046. 

§  5.   Offer  to  marry. 

£a]     down:    J 80.%.) 

On  trial  for  seduction,  evidence  that  de- 
fendant,   after    learning    that    prosecutrix    was 
pregnant,  offered  to  marry  her,  can  be  • 
ered  only  so  far  as  it  tends  to  show  that  the  in- 


ibtained  un  mar- 

or  by  act  a  lea  ling  her  to  i  elievc  1 1   i 
v  ould    ni  irry    her    if 

",,,.     1 1    sva)  64  N.  W.  009. 
1 1>  I     (lowai    18O0.) 

The  willingness  of  defendant  to  marry  pros- 
ecutrix ible    only    on    the   question    ot 
nail;,     was   seduced,    and    in    mitign- 
tion  ol   punishment.    Stale  v.   Whalen  (low 
N.   W 

§   6.    Corroboration   of   prosecutrix. 

[  a  ]     flowat    I  805.  i 

The  tatute 

must    I.,    not    onlj  i"   thi  ling,    but 

also    as    to    tl  Ctive    aits.     Slate    v.    B 

■  (Iowa)  64  N.  W.  609. 

[bj     down:     1805.) 

The  evidence  of  the  prosecutrix  on  a  trial 
for  seduct  ion,  who  testified  as  to 
with  defendant,  was  sufficiently  i 

my    that    defendant 
prosecutrix,  and  wrote  love  letti  ra  to  her,  hint- 
ing  at    marriage;     that    alter    the    birth    o 
child  he  expressed  his  willingness  to  marry  her; 
and  that  on  the  night  of  the  seduction  the  light 
was  extinguished  in  the  room  where  di  fondant 
and  prosecutrix   were  sitting. — State  v.    I., 
beck  fjowa)  65  N.  W.  L58. 

[c]     (S.  U.:    1806.) 

On  trial  for  seduction  it  appe:  red  that 
defendant  first  met  the  prosecuting  witness 
late  in  the  year  1894;    that  he  ly  es- 

corted her  to  places  of  public  worship  and 
entertainments,  and  informed  her  that  he  was 
keeping    company    with    no   other    young    lady: 
that    they   had   associated   thus  to   the    last   of 
February,  1S95,  when  accused  temporarily  left 
the    stale;     that    during    his   absence    for    five 
months  the  prosecuting   witness   had   no   other 
male  attendant;   and  that  upon  his  return  to  the 
state  accused  renewed  his  attentions, 
afterwards   accomplished    her   ruin.     Held,    that 
the  corroborating  evidence  was  sul 
tain  the  verdict  that  the  offense  was  accomplish- 
ed under  a  promise  of  marriage. — State  v.  Ayers 
(S.  O.)  67  N.  W.  611. 

[Ill      IS.  1).;     1K!>7.) 

Under  Comp.  Laws,  §  7386.  requiring  the 
testimony  of  the  prosecutrix  in  cases  of  sedu 
Under  promise  of  marriage  to  be  corroborated  by 
other  evidence  "tending  to  connect  del 
with  the  commission  of  the  offense,"  the  testi- 
mony of  the  prosecutrix  that  such  an  offense  was 
committed  need  not  be  corroborated. — State  v. 
King  (S.  D.)  70  N.  W.  1046. 

§   7.   —   Sufficiency, 
[a]      (Iowa;    1.S04.) 

On  a  prosecution   for  seduction,  the  evi- 
dence showed  that  for  a  year  prior  to  the  com- 
mission of  the  alleged  offense  defendant  si 
ly  saw  prosecutrix,  and  that  during  such  time 
she  was  contemplating  marriage  with  another. 
The  prosecutrix  testified  that  defendant,  who  a 
year  betore   had   professed   to   love   her,   after 
dancing    with    her    several    times    at    a    party, 
induced    her   to    walk    with    him;     that,    while 
walking,  they  entered  a  corncrib:    that  defend- 
ant again  professed  to  love  her,  and  attempted 
to   raise   her   clothes;    that,   on   her   attempting 
to  run   from   him,   he  caught  her,  and  told   her 
to  "quit  acting  the  fool,"  and  that  he  "would 
be  out   and  speak   to  the   folks   about   joining 
the  church   and  about  having  her";    that   she 
then    consented    to   the   intercourse.     On    cross- 
examination   she  testified   that  she  did   "every- 
thing in  her  power  to  prevent  him   from 
it."     When  before  the  grand  jury,  she  tes 
that  he  had,  prior  to  that  night,  had  intercoms, 
with    her.     Held,    that    prosecutrix's    testimony 
was    too   conflicting    to   warrant   a   conviction, 
though   tin-re   was  some  other  evidence  sli 
tending  to  connect   defendant   with  the   ol 
if  it   had   been  committed. — State  v.   Bolierman 
(Iowa)  til  X.  W.   is:;. 
02  Iowa,  460. 
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lb]      down;    1805.) 

The  fact  that  a  child  was  bom  within 
■_'.';s  days  from  the  date  of  the  alleged  inter- 
course, or  258  'lays  after  the  Ias1  lia,  did 
not  disprove  the  testimony  of  prosecutrix  on  a 
trial  for  seduction,  where  the  evidence  showed 
that  a  developed  child  may  be  born  within  260 
days  from  the  last  menstrual  flow. — State  v. 
Lauderbeck  (Iowa)  Go  N.  W.  15$. 

§  8.    Instructions, 
fa] 


down;    l.S9(i.) 

On  a  trial  for  seduction,  a  charge  that  if 
defendant  induced  prosecutrix  to  consent  to  sex- 
ual intercourse  by  representing  to  her,  in  sub- 
stance, that  there  was  nothing  wrong  in  such 
an  act  between  parties  who  are  going  to  mar- 
ry, that  would  be  an  artifice,  within  the  meaning 
of  the  law,  did  not  amount  to  a  withdrawal  of 
other  competent  evidence  from  consideration 
by  the  jury. — State  v.  Garrity  (Iowa)  67  N.  W. 
92. 

[Ii]     (Iowa;    1S9G.) 

Omission  from  an  instruction  defining  se- 
duction of  a  statement  that  the  woman  must  See  "Easements." 
have  been  unmarried,  and  of  previous  chaste 
character,  is  cured  by  statements  of  these  facts 
in  other  parts  of  the  charge.— State  v.  Whalen 
(Iowa)  6S  N.  W.  554. 


Of  pleadings,   see  "Practice  in   Civil   Cases,"   § 

28. 
Of  process,  see  "Writs  ana  Notice  of  Suits,"   §5 
3-19. 

SERVICES. 

Action  by  physician  for  services,  see  "Physi- 
cians and  Surgeons."  §  4. 

for  work  and  labor,  see  "Assumpsit." 

Exemption  from  claims  for  alimony  of  hus- 
band's income  from  professional  services,  see 
"Divorce,"  §  23. 

Expert  testimony  as  to  value  of  legal  services, 
see  "Evidence,"  §  61. 

Recovery  on  quantum  meruit  when  express 
contract  is  within  statute,  see  "Frauds,  Stat- 
ute of,"  §  29. 


SERVITUDE. 


Imposing  additional  servitudes  on  streets,  rights 
of  abutting  owners,  see  "Eminent  Domain." 
§26. 


SEISIN. 

See  "Adverse  Possession." 

SELF-DEFENSE. 

See  "Homicide,"  §§  15,  16. 

SENTENCE. 

See  "Criminal  Law,"  §§  183-191. 

SEPARATE  ESTATE. 

Of  wife,  see  "Husband  and  Wife,"  §§  11-20. 

SEPARATION. 

Of  husband  and  wife,  see  "Divorce":    "Husband 

and  Wife,"  §  34. 
Of  jurors,  see  "Criminal  Law,"  §  173. 
Of  witnesses,     see     "Criminal     Law."     §     GO- 

"Trial,"  §  13. 

SEPULTURE. 

See  "Cemeteries." 

SERVANT. 

See  "Master  and  Servant." 

SERVICE. 

Of  bond  or  undertaking  on  appeal,  see  "Appeal," 
_  !  64. 

Of  inventory  of  property  attached,  see  "Attach- 
ment." §  27. 

Of  notice  of  appeal,  see  "Appeal."  §§  58,  59. 

of  cross  bill,  see  "Equity,"  §  57. 

of  lien  claim,  see  "Mechanics'  Liens,"  §§  22- 

21. 

of  meeting  of  county  board,  see  "Counties," 

§  20. 


SET-OFF  AND  COUNTERCLAIM. 

1.  WHEN  ALLOWABLE.  §5  1-10. 
n.  PLEADING  AND  PRACTICE,  §§  11-13. 

Authority  of  agent  to  allow,  see  "Principal  and 
Agent,"  §  8. 

Election  to  plead  defense  or  set-off,  see  "Plead- 
ing," §  3S. 

In  action  before  justice,  see  "Justices  of  the 
Peace,"  §  20. 

by  assignee,  see  "Assignment  for  Benefit  of 

Creditors,"  §  41;   "Insolvency,"  §  11. 

by   state   to   compel   county  to   levy   state 

taxes,  see  "States  and  State  Officers.  §  20. 

for  price  of  goods,  see  "Sale."  S  ill. 

Of  deposit  against  claim  by  assignee  of  bank. 

see  "Banks  and  Banking."  S  '_ 
against   debts   due    bank,    see    "Banks   and 

Banking,"  §  13. 
Of  judgments,  see  "Judgment,"  §  S2. 
Protection    of   attorney's   lien    from    set-off,    see 

"Attorney  and  Client,"  §  23. 
Recoupment  in  action  for  rent,   see  "Landlord 

and  Tenant,"  §  50. 
Time   of  filing   counterclaim,    see   "Practice   in 

Civil  Cases,"  §  27. 
When  matter  is  res  judicata,  see  "Judgment," 

§43. 

I.   WHEN  ALLOWABLE. 

§   1.    In   general. 

[a]  (Mich.;    1S94.) 

In  trover  to  recover  money  which  came 
into  defendant's  hands  as  attorney  for  plain- 
tiff, defendant  may  set  off  his  claim  for  serv- 
ices as  such  attorney  in  reduction  of  plaintiff's 
damages. — Pierce  v.  Underwood  (Mich.)  61  N. 
W.  344. 

103  Mich.  62. 

[b]  (Mich.;    1S94.) 

Where  a  husband,  at  the  time  of  buying 
a  decree  of  foreclosure  of  a  mortgage  on  land 
owned  by  his  wife,  told  her  that  he  would  pay 
off  the  mortgage,  and  hold  the  place  for  her. 
and  that  if  the  land  increased  in  value  any. 
and  she  wanted  to  sell  it,  she  need  pay  him 
only  what  he  expended,  no  agreement  can  be 
inferred  that  she  was  to  pajr  him  in  cash  with- 
ont  right  of  set-off.  bei  hat  time  he  was 

indebted  to  her. — Moore  v.  Smith  (Mich.)  Gl  N. 

w.  r.3S. 

103  Mich.   387. 
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|.|      (Hloll.l     1S!>.-..) 

iii  :, .-  < 1 1 1 1  ill  for  advances  on  li 
tracts,  defendant  cannot   Bel  off  items  for  cut- 
ting", haulii  i      ind     kidd  ag  a  quantitj    of  logs, 

amount certain   Bum,   where   lieu 

::i  tachm  ni     .i"    filed  8    tin  it  Buch  l<  e  -  Eor  a  a 
amount   exceeding  defendant's  charges.    Bach 
us  v.  Morrill  (Mich.]  r,:,  N.  \v.  273. 
1 .11     (Mlch.i    L886.) 

In  replevin  for  property  claimed  ui 
chattel  mortgage,  an  indebtedness  due  the 

from    the    moi  I    <  gee   can  io1    b     set    off 
i    the   mortgage  debt.— Pinch    v.   Willard 
(Mich.)  66  N.  W.  42. 
|,.  I     (Minn.:    I  *!><:.> 

A.  and  P>.  were  two  of  6ve  suretii 
joint  and  several  bond  to  a   county,  executed 
that  the  principals,   doing  :i   banking  business, 
:. .     !ii    be   designated    a    depositary    for   county 
fluids,  under  Gen.  St.  1894,  S  f29  el  seq.    They 
were  also  indebted  to  the  principals  on  o  note, 
A.  as  principal,  and  B.  ns  surety.      While  hav- 
ing county  funds  in  their  han  Is,  the  principals 
made  an  assignment    for   the   benefit   of  their 
creditors,  and  1  he  makers  of  the  note  thru  filed 
a  petition  showing  that  they  had  paid  thecoun 
i  .  s  certain  sum.  which  was  one-half  the  funds 
on   deposit    when    the    assignment    was    made, 
and  praying  that  the  payment  mighl   be  set  off 
against   the  note  in   the  hands  of  the  assignee 
in   insolvency.     11.11.   that   B.,   being   merelj    a 
surety  on  the  note,  was  nut  entitled  to  the  set- 
off.—In   re  Smith   (Minn.)  GS  X.   W.  7G;    Cos- 
grove  v.   Melvassay.   Id. 
[f]      (Minn.:    1896.) 

Under  the  rule  that,  when  two  or  mure 
sureties  stand  in  the  same  relation  to  a  prin- 
cipal, thej  must  bear  the  burdens  equally,  A. 
was  not  entitl  id  to  an  offset  of  more  than  one- 
fifth  of  the  amount  due  the  county  on  the  bond. 
—In  re  Smith  (Minn.)  GS  N.  W.  76;  Cosgrove 
v.  McKassay,  Id. 

tsr]    (Neb.;  1S03.) 

A  cause  of  action  arising  on  contract 
may  be  pleaded  in  set-off  of  an  action  for  the 
recovery  of  damages.— Jones  v.  Driscoll  (Xeb.) 
65  X.  W.  194,  46  Xeb.  575. 

[U]     (Neb.;    1896.) 

In  an  anion  upon  a  supersedeas  bond, 
against  the  principal  and  sureties  thereon,  a  le- 
gal claim  from  the  plaintiff  to  such  principal  may 
be  pleaded  as  a  set-off.— Van  Etten  v.  Kosters. 
(Xeb.)  66  N.  W.  1106. 
48  Xeb.  152. 

§   2.    Claims    not    existing    at    commence- 
ment of  action. 

[a]  (Iowa;    1S95.) 

A  landlord,  in  an  action  for  rent,  sued  out 
an  attachment,  and,  upon  its  being  quashed,  filed 
an  amended  petition  in  equity  for  the  foreclosure 
of  the  lien  under  the  lease,  as  a  mortgage.  Held, 
that  the  filing  of  the  amended  petition  was  not 
the  beginning  of  a  new  action,  hence  damages 
caused  to  defendant  by  the  attachment  could  not 
be  pleaded  as  a  counterclaim,  as  they  were  not 
an  existing  cause  of  action  at  the  time  of  the 
commencement  of  ihe  suit,  as  required  by  Code, 
§  2659.— Youngerman  v.  Long  (Iowa)  03  X.  W. 
074. 

[b]  (Minn.:    1S95.) 

A  i  nnterclaim  is  properly  stricken  out 
where  it  neither  arose  oul  of  the  transaction  set 
forth  in  the  complaint,  nor  existed  at  the  com- 
mencement of  the  action. — Fergus  Printing  & 
Pub.  Co.  v.  Board  of  Com'rs  of  Otter  Tail 
Countv  (Minn.)  62  N.  W.  272. 
GO  Minn.  212. 

[c]  <S.  1).;    1896.) 

In  an  action  on  a  duebill  which  plaintiff 
claimed  was  assigned  to  him  by  the  payee,  de- 
fendant pleaded  as  a  counterclaim  an  account 
against  such  payee  bearing  date  subsequent  to 
the  action;  and  there  was  no  affirmative  proof 
that  such  account  existed,  in  favor  of. defend- 
ant or  any  other  person,  when  suit  was  brought. 


Held,  that  evidence  of  the  ac an)  v 

ly  excluded,  under  Com  p.  Laws,   j    1915,  which 
ithorizes  demands  "existing  at  the  com- 

imed. 
— Kirbj   ..  Tame  on  (S.  D.)  67  N.  W.  854 

[ill     is.  I>.:    isliT.i 

in  claim  and  delivery  by  the  transferee  of 
i  and  chattel  mortgage,  defendant  mort- 
gagor could  not  set  up  as  a  < i,  un- 
der Comp.  Laws,  5  4915,  damages  for  breach 
of  warranty  by  the  mo  I  hi  proper- 
ty for  which  tii  ib  given.  Nal 
Bank  of  Commerce  v.  Fcency  (S.  D.)  70  X.  W. 
S74. 

§   3.    In  eqnity. 

(Neb.;    1895.) 

The  it  "f  the  party  against  whom 

i   i  j  a  i  tifiioie  it    -  round  for  a 

of  equil  s   to  .allow  it  in  'ovided 

for  by  statute.  Thrall  v.  Hotel  Co.  (1877)  5  Nob. 
295,  followed.  Richardson  v.  Doty,  62  N.  W. 
254,   il  Nob.  73. 

§  4.    Claims  arising  ont  of  contracts. 

[a]  (Mich.;    1895.) 

Win  re  the  owner  guarantied  and  subse- 
quently paid  to  a  mbcontractor  the  sum  due  him 
for  plastering,  included  in  the  original  contract, 
such  owner  was  ontitlod  to  set  off  the  sum  so  paid 
against  the  original  contractor. — Yeomuus  v.  Par- 
ker (Mich.)  63  X.  W.  31& 
105  Mich.  323. 

[b]  (  'Web.;     IS!)",.! 

Whir,-,  on  default  of  the  contractor,  the 
architect,  acting  for  the  owner,  let  to  the  low- 
est bidder  the  contract  for  the  completion  of  a 
building,  the  owner  was  entitled  to  set  off  against 
the  original  contractor  or  any  subcontractor  tie- 
actual  amount  paid  for  the  completion  of  the 
work. — \ooinans  v.  Parker  (Mich.)  63  X.  W. 
316. 

105  Mich.  323. 

[c]  (Mien.;   1895.) 

In  an  action  on  a  note  given  by  the  owner 
of  a  building  in  payment  for  materials  furnished 
the  contractor,  in  the  absence  of  any  warranty 
exacted  from  plaintiffs  when  the  note  was  given 
or  other  contract  in  regard  to  the  materials,  de- 
fendant cannot  recoup  damages  on  the  ground 
that  the  material  furnished  did  not  come  up  tn 
the  specifications  in  the  building  contract. — Del- 
bridge.  Brooks  &  Fisher  Co.  v.  Patterson 
(Mich.)  63  X.  W.  436. 
105  Mich.  413. 

[d]  (Minn.:   1895.) 

In  an  action  to  reform  a  mortgage  for  mu- 
tual mistake,  an  answer  admitting  the  mistake, 
and  alleging  default  in  payment  of  the  mortgage, 
and  praying  for  foreclosure,  constitutes  a  good 
counterclaim. — Lahiff  v.  Hennepin  County  Cath- 
olic Building  &  Loan  Ass'n  (Minn.)  63  X.  W. 
493. 

61  Minn.  226. 

[e]  (Minn.:   1896.) 

When  lessees  enter  into  and  retain  pos- 
session of  premises  under  a  lease  providing  that 
the  landlord  shall  make  improvements,  after 
his  failure  to  do  sc  they  may,  in  an  action  against 
them  for  the  rent,  recoup  the  damages  resulting 
from  the  breach,  ^r  set  them  up  as  a  counter- 
claim under  Gen.  St.  1S95,  §  5237,  as  a  claim 
arising  out  of  the  contract  in  suit. — Pioneer 
Press  Co.  v.  Hutchinson  (Minn.)  65  X.  W.  938. 
63  Minn.  481. 

[£]     (Wis.;   1895.) 

Where  the  lease  authorizes  the  lessor  to 
take  the  furniture  of  the  lessee,  and  sell  the 
same  to  satisfy  mroaid  rent,  and  also  requires  the 
lessor  to  keep  the  building  in  repair,  in  re- 
plevin by  the  lessor  to  recover  possession  of  the 
furniture  a  counterclaim  by  the  lessee  for  dam- 
ages arising  from  failure  of  the  lessor  to  keep  the 
premises  in  repair  is  one  arising  out  of  the  con- 
tract which  is  the  foundation  of  the  I 
claim   (Kev.   St.   §  2050,   subd.   1),   and   is   there- 
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fore  properly  allowed.— CoIHds  t.  Morrison  (Wis.) 
64  N.  \Y.  1000,  91  Wis.  324. 

§   5.    Same  or  independent  transactions. 

Inl     (Minn.:    1895.) 

Further  allegations  by  defendant  in  an  ac- 
tion to  reform  a  mortgage  that,  after  the  execu- 
tion of  such  mortgage,  plaintiffs  executed  another 
mortgage  on  the  same  premises,  and  that  default 
had  been  made  in  payment  thereof,  and  seeking 
foreclosure,  constitutes  a  good  counterclaim,  since 
it  is  connected  with  the  subject  of  the  action.— 
Lahiff  v.  Hennepin  County  Catholic  Building  & 
Loan  Ass'n,  63  N.  W.  403,  Gl  Minn.  22<3. 

[b]  (Xeb.;   1894.) 

A  claim  for  an  alleged  libelous  publica- 
tion concerning  the  husband  cannot  be  set  off, 
in  an  action  to  foreclose  a  mortgage  given  by 
him  and  his  wife  on  the  latter'a  separate  land, 
as  one  arising  from  the  "transaction  set  forth 
in  the  petition."  within  Code,  §  101. — Watts  v. 
Gantt,  61  N.  W.  104,  42  Neb.  869. 

(c]  (Neb.;   ISO.".) 

In  an  action  upon  an  attachment  under- 
taking, a  claim  due  the  principal  in  such  bond 
from  plaint        is  a   proper  subject  of  set-off. — 
Field  v.  Maxwell  (Neb.)  63  N.  W.  62. 
44   Neb.   900. 
Id]     (S.  D.;    1896.) 

In  an  action  to  foreclose  a  mortgage  on 
land  given  to  secure  a  note,  a  counterclaim  al- 
leged that,  at  the  time  the  note  was  given,  de- 
fendant executed  to  plaintiff  a  chattel  mortgage 
as  security  for  the  note:  that  thereafter,  before 
filing  it,  plaintiff  materially  altered  it,  without 
the  consent  of  defendant;  that  thereafter  plain- 
tiff, pretending  to  foreclose  the  altered  mortgage, 
unlawfully  took  the  chattels  and  converted  them, 
defendant  knowing  nothing  of  the  alteration  till 
plaintiff  had  disposed  of  the  chattels.  Held,  that 
the  cause  of  action  set  out  in  the  counterclaim 
arose  out  of  the  transaction  set  out  in  the  com- 
plaint, or  was  connected  with  the  subject  of  the 
action— McHard  v.  Williams  (S.  D.)  66  N.  W. 
930. 

f  6.    Assigned  claims, 
ta]     (Mich.;    1895.) 

Where  a  corporation  holds  the  book  ac- 
counts of  another  corporation  under  a  naked  as- 
signment, a  set-off  due  by  the  assignor  to  a  debt- 
or is  available  to  the  debtor  against  the  ass 
only  to  the  extent  of  the  assigned  debt. — Pabst 
Brewing  Co.  v.  Lueders  (Mich.)  64  N.   W.  872. 

]b]     (Xeb.:    1891.1 

On  a  foreclosure  by  the  assignee  for  the 
benefit  of  creditors  of  a  mortga.e  ow  e  I  by  his 
assignor,  an  insolvent  bank,  a  purchaser  from 
the  mortgagor  may  set  off  an  indebtedness  due 
him  from  the  bank  on  a  certificate  of 
though  the  certificate  was  originally  issued  to  a 
third  person.— Salladin  v.  Mitchell  (Neb.)  61  N. 
W.  12T.  42  Neb.  859. 
[cj     (Wis.;    1S95.) 

A  private  banker  closed  his  bank,  and 
after  six  days  made  a  voluntary  assignment. 
Plaintiff,  whose  note  to  the  assignor  became 
due  prior  to  the  assignment,  between  the  day 
of  closing  and  the  day  of  assignment  purchased 
certificates  of  deposit  issued  by  the  assignor. 
Held,  that  under  Rev.  St.  §  4258.  authorizing  one 
sued  on  a  note  by  an  assignee  after  maturity 
to  set  off  against  the  same  a  contract  demand 
against  the  assignor  which  he  holds  as  assignee, 
in  good  faith,  before  notice  of  assignment,  if 
the  demand  be  such  as  might  have  been  set  off 
against  the  assignor  while  the  note  belonged  to 
him.  the  certificate  should  be  a  set-off  against 
his  note.— Johnston  v.  Humphrey  (Wis.)  64  N. 
W.  317,  91  Wis.  76. 

§  7.    Unliquidated  claims. 
(Mich.;   1895.) 

Defendant,  having  bought  coal  of  plain- 
tiff, and  not  having  rescinded  the  contract  and 
returned    the   coal   on    discovering   its   defective 


qvality,  but  having  thereafter  paid  for  it.  cannot. 
in  an  action  on  a  subsequent  transaction,  set  off 
the  overpayment  on  account  of  such  defects:  his 
claim  being  for  unliquidated  damages,  for  which 
he  must  bring  an  action  on  the  contract. — Ship- 
man  v.  Coryell  (Mich.)  63  N.  W.  410. 
105  Mich.  395. 

§  8.    Joint  and  separate  debts. 
(Minn.:    1895.) 

In  an  action  against  one  partner  on  an 
individual  obligation  given  for  a  partnership 
debt,  defendant  may  avail  himself  of  any  re- 
coupment available  to  the  partners  in  a  suit  on 
the  debt  against  them. — McKiunou  v.  Palen 
(Minn.)  64  N.  W.  387. 
62  Minn.  188. 

§   9.    Against  insolvent. 

[a)  (Minn.:    1895.) 

The  debtor  of  an  insolvent  bank,  which 
has  assigned  for  the  benefit  of  creditors,  cannot 
set  off  against  his  debt  a  check  drawn  in  his 
favor  by  a  depositor,  before  the  failure  of  the 
bank,  but  which  had  not  been  presented  for  pay- 
ment.— Northern  Trust  Co.  v.  Rogers  (Minn.) 
62  N.  W.  273. 

60  Minn.  208. 

[b]  (Minn.:    1895.) 

A  debtor  who  purchased  a  claim  against 
his  creditor,  knowing  him  to  be  insolvent,  could 
not  set  off  the  same  in  a  subsequent  action  by 
the  creditor's  assignee  in  insolvency. — Northern 
Trust  Co.  v.  Healv  (Minn.)  63  N.  W.  625. 

61  Minn.  230. 

§   10.    Of  usury. 
[u]     I  Midi.;    1896.) 

The  amount  of  usurious  payments  cannot 
be  set  off  against  a  debt  arising  out  of  a  subse- 
quent and  distinct  transaction  between  the  par- 
ties.—Pinch  v.  Willard   (Mich.)  66  N.  W.  42. 
[b]     (Xeb.:    1895.) 

Usurious  interest  paid  a  national  bank 
on  a  note  cannot  be  applied  by  way  of  set-off 
in  .in  action  by  the  bank  on  the  note  for  the 
principal  sum  due. — Norfolk  Nat.  Bank  v. 
Sehwenk,  64  N.  W.  107:;.  46  Neb.  381. 

See,  also,  "Usury,"  §  18. 


II.    PLEADING    AND     PRACTICE. 

§    11.    Sufficiency  of  pleading, 
la]     (X.  D.;    1894.) 

The  sufficiency  of  the  facts  alleged  in 
the  answer  to  constitute  a  counterclaim  can  be 
questioned  only  by  demurrer  to  the  answer. 
rather  than  by  an  objection  to  the  admission  of 
evidence  thereunder.  —  First  Nat.  Bank  v. 
Laughlin  (N.  D.)  61  N.  W.  473. 
4  N.  D.  391. 

lb]      (X.  D.:    1894.) 

In  an  action  on  a  note  alleged  by  defend- 
ant to  be  void  because  of  having  been  material- 
ly altered  after  delivery,  the  further  allega- 
tion that  defendant  had  previously  paid  plaintiff 
another  note  similarly  altered  does  not  consti- 
tute a  counterclaim,  in  the  absence  of  an  alle- 
gation that  the  note  paid  was  given  without 
consideration.  —  First  Nat.  Bank  v.  Laughlin 
(N.  1 1. 1  61  N.  W.  473. 
4  N.  D.  391. 
[c]     (Wis.;    1S96.) 

In  an  action  on  a  note  given  for  part  of  the 
purchase  price  of  a  stallion,  an  answer  setting 
up,  as  defensive  matter,  that  plaintiff  made  fraud- 
ulent misrepresentations  as  to  the  condition  of 
the  stallion,  and  further  alleging  that  defendant, 
answering  by  way  of  counterclaim,  says  that  he 
lost  in  his  time  and  expenses,  in  his  effort  to  use 
the  stallion  for  breeding,  $400,  in  consequence  of 
the  fraudulent  misrepresentations  of  plaintiff, 
and  demanding  that  the  note  be  canceled,  and 
that  defendant  have  $400  for  damages,  does  not 
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sufficiently  set  up  a  counterclaim.— Rood  v.  Taft 
(Wis.)  69  N.  W.  183. 

§   12.    Reply. 
(N.  D.:    (895.) 

An  answer  in  an  action  <>n  a  promissory 
note  given  in  payment  for  a  machine,  which  al- 
the  machine  sv-m s  sold  with  a  war- 
ranty, up  a  breach  thereof,  and  dam- 
ages, for  which  defendant  demanded  judgment, 
lined  matter  constituting  a  counterclaim, 
and  which  required  a  reply. — Heebner  v.  Shep- 
ard  (N.  I>.)  63  N.  W.  892. 

5  N.  D.  56. 

S    13.    Pleading;  and  proof. 

[it  I      (S.  I».;     L895.) 

A  counterclaim  alleging  that  plaintiff  is 
indebted  to  defendant  is  not  supported   b 
ilence  of  a  debt  from  plaintiff's  assignor. — Ander- 
son v.  Alseth  (S.  D.)  62  X.  W.  435. 

6  S.  D.  566. 
[1>1     (Wis.;    1896.) 

On  a  counterclaim  founded  on  tort  as  for 
deceit,  recovery  cannot  be  bad  for  broach  of  war- 
ranty.—Rood  v.  Taft  (Wis.)  69  N.  W.  1S3. 


SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Compromise"; 
"Payment";    "Release  and  Discharge." 

By  executors  and  administrators,  see  "Execu- 
tors and  Administrators,"  S§  27-32. 

By  guardian,  see  "Guardian  and  Ward,"  §§ 
7-11. 

Of  accounts  between  old  and  new  counties,  see 
"Counties,"  §  7. 

by  county  officers,   see   "Counties,"   $  22. 

Of  bill  of  exceptions,  see  "Exceptions.  Bill  of," 
§§  3,  4. 

Of  case  on  appeal,  see  "Appeal,"  §  130. 


SEVERABLE  CONTRACTS. 

See  "Sale,"  §  14. 

SEVERANCE. 

Of  defendants,  see  "Trial,"  §  1. 

SEWERS. 

Liabilitv    of    citv    for    defects,    see    "Municipal 
Corporations,"  §§  102-108. 

SHAM  PLEADINGS. 

See  "Pleading,"  §§  33,  36. 

SHARES. 

Of  stock   in  corporation,  see   "Corporations,"   §§ 
44-62. 

SHERIFFS  AND  CONSTABLES. 

I.  COMPENSATION,  55  1-5. 
II.  POWERS.     DUTIES,     AND     LIABILI- 
TIES, §§  6-12. 

III.  BONDS,  §§  13,  14. 

IV.  DEPUTIES,  §§  15,  16. 

See.  also,  "Jail  and  Jailer." 
Conclusiveness  of  return  of  process,  see  "Writs 
and  Notice  of  Suits."  §  22. 


Deed  to  property  sold  under  executioi 
on,    S  27. 

■       ' 
!  i  "Municipal 

Corporations," 

'6  2. 

Limits  i against,     ■  i 

Actions,"  :  6 

in  charge  of  jury,  see  "Criminal  Law," 
§  172. 
Service  of   process,   see  "Writs  and   Notice  of 
Suits,"  S  11. 


I.    COMPENSATION. 

Of  deputy,  see  post,   S  16. 

for    maintaining    prisoner,    see    "Jail    and 
Jailer." 
Of  town  marshal,  see  "Municipal  Corporations," 

§  48. 

§   1.    Time  of  fixing  salary. 
(Wis.:    1895.) 

Sanb.  &  B.  Ann.  St.  §  604.  as  amended 
by  Laws  1885.  c  2ii0,  provides  that  the  county 
board,  at  its  annual  meeting  in  November,  shall 
fix  the  salary  of  every  county  officer  who  is  to 
be  elected  during  the  ensuing  year,  and  \, 
entitled  to  a  salary  from  the  count v  treasury. 
Sanb.  &  B.  Ann.  St.  5  694a  (Laws  1881,  c.  53), 
provides  that  the  county  board  may  by  resolution 
make  the  sheriff  a'  salaried  officer,  and  that, 
when  such  resolution  shall  have  been  passed,  it 
shall  be  the  duty  of  the  county  board,  at  its  next 
annual  meeting  in  November,  to  fix  the  salary  of 
the  sheriff  in  the  same  manner  as  salaries  are 
fixed  for  other  county  officers  under  said  section 
004.  Held,  that  such  salary  must  be  fixed  at  the 
meeting  prior  to  the  election  of  the  sheriff. 
Newman,  J.,  dissenting.— State  v.  McClure(Wis.) 
64  N.  W.  902,  91  Wis.  313. 

5  2.    Attendance    on   court. 
(Neb.;    1S9.-..I 

A  sheriff  or  constable  is  not  entitled  to 
fees  for  attendance  during  the  trial  of  a  civil 
case  before  a  justice  of  the  peace. — Kissinger  v. 
Staley  (Neb.)  63  N.  W.  55. 
44  Neb.  7S3. 

§   3.    For    collecting    judgment. 
(Iowa:   1S95.) 

Where,  before  property  which  has  been 
levied  on  and  advertised  for  sale  is  sold  by  the 
sheriff,  the  debtor  pays  into  court  the  amount 
of  the  judgment  and  costs,  and  the  execution  is 
recalled,  the  sheriff  is  not  entitled  to  fees  for 
"collecting"  the  judgment  given  by  Acts  10th 
Gen.  Assem.  c.  04,  §  0. — Nordvke-Marmon  Co. 
v.  Jones  flowal  61  N.  W.  1085. 
93  Iowa,  705. 

§  4.   Taking  insane  person  to  hospital. 

(Nel>.:    18!)«.) 

Comp.  St.  c.  40,  §  50,  providing  that,  for 
conveying  insane  patients  to  the  hospital,  the 
sheriff  shall  receive  "mileage  the  same  as  allow- 
ed in  other  cases,"  refers  to  chapter  28,  §  5, 
allowing  sheriffs  five  cents  as  "travelling  ex- 
penses for  each  mile  actually  and  necessarily 
travelled,"  and  not  to  chapter  86.  §  33.  allow- 
ing 10  cents  per  mile  for  conveying  prisoners 
to  the  penitentiary.  Porter  v.  Merrick  County 
(1894)  60  N.  W.  588.  42  Neb.  397,  followed  — 
Smith  v.  Franklin  County,  68  N.  W.  381. 

§   5.    Expense    of    caring    for    property   in 
custody. 

(Neb.:   1890.) 

An  officer  who  levied  on  stock  and  stand- 
ing corn  should  be  allowed  as  compensation  the 
amount  incurred  by  him  in  having  the  corn 
husked  in  order  to  preserve  it,  and  in  taking 
care   of   the   stock,    and   hiring   help    therefor. — 
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William   Deering  &  Co.   v.  Wisherd   (Neb.)   65 
X.  W.  7S8,  46  Neb.  720. 


II.    POWERS,    DUTIES,    AND 
LIABILITIES. 

Liability  for  acts  of  deputy,  see  post,  §  15. 

§   6.    In  general, 
[a]     down:    1896.1 

A  sheriff  is  not  liable  for  the  negligence  of 
a  receiptor  to  whom  he  has  delivered  the  at- 
tached property  by  direction  of  plaintiff  in  the 
attachment.— Citizens'  Nat.  Bank  v.  Loomis 
ilowa)  69  X.  W.  443. 

[bl     (Iowa;    1896.) 

Where  a  sheriff,  to  his  return  on  a  writ  is- 
sued in  a  landlord's  attachment,  annexed  a  re- 
ceipt of  a  third  person  for  the  property  attached, 
he  can  show  by  parol  that  the  properly  was  deliv- 
ered to  such  third  person  by  the  direction  of  the 
attorney  of  the  plaintiff  in  the  attachment/ — Cit- 
izens' Nat.  Bank  v.  Loomis  (Iowa)  69  X.  W.  443. 

[e]     (Iowa:    lMlii.l 

A  sheriff's  return  showing  that  he  holds 
the  attached  property  subject  to  the  order  of 
the  court  is  not  contradicted  by  evidence  that 
the  property  is  held  by  a  receiptor  under  the 
direction  of  "the  creditor. — Citizens'  Xat.  Bank  v. 
Loomis  (Iowa)  69  N.  W.  443. 

[dl      (Wis.:    1800.1 

Where  property  held  by  a  constable  under 
attachments  is  seized  and  taken  from  his  pos- 
i!  by  the  sheriff  under  another  attachment. 
and  is  sold  by  order  of  the  circuit  court,  and  in 
a  subsequent  action  against  the  sheriff  for  its 
conversion  the  constable  is  awarded  from  the 
proceeds  the  full  amount  of  all  valid  liens  held 
by  him,  he  has  no  further  interest  in  such  pro- 
eeds,  and  cannot  further  litigate  the  validity 
of  the  attachment  under  which  the  sheriff  acted. 
— Maguire  v.  Bolen  (Wis.)  68  N.  W.  408. 

§  7.    Trespasser  ab  initio. 

(Mich.:    1895.) 

Under  How.  Ann.  St.  §  "90S.  providing 
that  property  attached  shall  remain  in  the  hands 
of  the  officer  unless  a  bond  for  release  thereof 
be  given,  an  officer  who,  without  an  order  and 
before  judgment,  sells  part  of  the  property,  and 
permits  the  balance  to  be  taken  beyond  the  ju- 
risdiction of  the  court,  is  a  trespasser  ab  initio, 
and  liable  for  conversion.  —  Terry  v.  Metevier 
(Mich.)  G2  N.  W.  164. 
104  Mich.  50. 

§  8.    Liability  for  wrongful  search,  levy, 
and   sale. 

[a]  (Iowa:    1S97.) 

In  replevin  by  a  mortgagee  against  a  sheriff 
who  admitted  taking  certain  goods  in  attach- 
ment against  the  mortgagor,  but  denied  any 
knowledge  of  plaintiff's  rights,  evidence  that 
the  mortgage  was  voluntary,  and  void  as  to  the 
mortgagor's  creditors,  was  not  admissible  under 
the  issues  tendered. — J.  V.  Farwell  Co.  v.  Zenor 
(Iowa)  69  N.  W.  1030. 

[b]  (Minn.:    1N!>.-..> 

Even  though,  by  reason  of  irregularities 
and  omissions,  the  tax  proceedings  are  in  fact 
void,  if  the  distress  warrant  is  regular  on  its 
tare  it  protects  the  officer  executing  it  in  a  rea- 
sonable manner;  and  neither  replevin,  trover, 
nor  trespass  will  lie  against  him  for  taking  the 
property,  subject  to  levy,  of  the  person  against 
whom  tie  tax  is  assessed,  in  executing  such 
warrant. — C.  N.  Nelson  Lumber  Co.  v.  Mc- 
Kinnon  (Minn.)  63  N.  W.  630. 
tjl  .Minn.  219. 

[c]  (Minn.;    1S95.) 

Defendant,  in  an  action  for  wrongful 
seizure  of  property  under  execution  wherein  the 
judgment    debtor's    name    was   misstated,    can- 


not justify  under  su<-h  execution  until  the  judg- 
ment and  all  proceedings  are  amended  in   :i^  di- 
rect  action  for  that  purpose. — Casper  v.    Klip- 
pen  (Minn.)  63  N.  W.  737. 
01   Minn.   353. 
[d]     (Xeb.;    1896.) 

Where  an  officer  makes  a  levy  upon  per- 
sonal property,  and  tie1  debti  r  files  under  oath 
the  inventory  required  by  Code  Civ.  Proc.  §  522, 
and  the  officer  neglects  or  refuses  to  cause  the 
property  to  be  appraised,  but  proceeds  to  sell 
it  to  satisfy  his  writ,  he  is  thereby  guilty  of 
the  conversion  of  the  property,  ii  aver- 

ments in  the  affidavit  attached  to  the  inventory 
were  false. — Daley  v.  Peters  (Neb.)  66  N.  W. 
862. 

47  Neb.    848. 
[el     (Neb.:   1890.) 

In  an  action  of  replevin  against  a  con- 
stable who  held  the  property  under  a  writ  of  at- 
tachment, his  rights  depend  upon  the  attachment, 
and  he  cannot  justify  on  the  ground  that  the 
attachment  plaintiff  had  an  independent  lien 
upon  the  property  prior  to  the  attachment.— 
Houck  v.  Linn  (Xeb.)  66  N.  W.  1103. 

48  Neb.  227. 


9. 


Notice  of  ownership. 


(Iowa:    1S90.) 

I'nder  McClain's  Code,  §  4195,  protecting 
an  officer  from  liability  for  a  levy  on  property 
belonging  to  a  third  person  unless  such  person 
gives  notice  of  his  ownership,  stating  the  na- 
ture of  his  interest,  how  acquired,  and  for  what 
consideration,  a  notice  to  the  sheriff  by  the 
claimant  of  property  taken  under  attachment, 
which  fails  to  state  the  source  of  claimant's  in- 
terest, or  the  consideration  paid,  is  insufficient 
to  charge  the  officer. — Bradley  v.  Miller  (Iowa) 
69  N.  W.  426. 

§   10.    Levy  under  void  judgment. 

(Iowa:    1895.) 

A  constable  will  be  protected  in  levying 
execution  under  a  void  judgment,  unless  the 
levy  was  made  with  intent  to  oppress  the  execu- 
tion defendant. — Thompson  v.  Jackson  (Iowa) 
61  N.  W.  1004. 

93  Iowa,  376. 

§   11.    Action    for    wrongful    seizure — Evi- 
dence. 

[a]  (Neb.;   1895.) 

In  an  action  against  an  officer  for  selling 
property  in  execution  of  a  judgment  in  attach- 
ment after  the  filing  by  the  debtor  of  his  inven- 
tory and  affidavit  "of  exemption,  provided  by 
Comp.  St.  §  522,  such  inventory  and  affidavit 
are  admissible  as  evidence  of  the  facts  therein 
stated.— Smith  v.  Johnson  (Xeb.)  62  N.  W.  217. 
43  Neb.  754. 

[b]  (S.  D.;   1896.) 

Where  an  officer  justifies  the  seizure  of 
goods  under  a  writ  of  attachment  valid  on  its 
face,  the  recitals  of  indebtedness  in  the  affi- 
davit, or  in  the  complaint  annexed  and  made  a 
part  thereof,  are  prima  facie  evidence  of  such 
indebtedness. — Howard  v.  Dwight  (S.  D.)  66  N. 
W.  935. 

[c]  (S.  D.;    1896.) 

In  an  action  against  a  sheriff  for  con- 
version by  wrongful  attachment,  a  disclosure  in 
the  attachment  suit  by  a  witness  since  de- 
ceased is  not  admissible  against  the  sheriff, 
where  he  was  not  a  partv  to  the  attachment  suit. 
-Smith  v.  Hawley  (S.  D.)  66  N.  W.  942. 


§   12. 


Damages. 


[a]     (Micb.;    1895.) 

In  an  action  for  the  illegal  seizure  of 
property  on  execution,  an  offer  to  apply  the 
amount  obtained  for  the  property  at  the  execu- 
tion sale  on  the  execution  judgment  cannot  be 
pleaded  in  mitigation  of  damages. — Isaac  v.  Mc- 
Lean (Mich.)  64  N.  W.  2. 
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lb]      (Minn.!     Li 

In  an  action  by  .'i  merchant  for  wrongful 

seizure  of  part  of  his  stock  in  trade,  i-    i 

of  which  be  was  compelled  to  di  icontinui 

ness  and  Bell  the  balance  of  bis  stuck  for  le  i 

than  its  value,  the  loss  resulting  fr the  sale 

hi'  sin  h  balance,  or  from  the  6  n  oi  fu 

ture  profits,  could  nol  be  recovered  as  dan 
—Casper  v.    Klippen   (Minn.)   03  N.   W.  737. 
01  Minn.  353. 


III.    BONDS. 

§   13.   Liability   of   sureties. 

la]     (Minn.;    1805.) 

The   sureties   on    a   sheriffs  bono 

a i  for  the  faithful  performance  of  the  duties 

of  the  office  are  liable  for  the  wrongful  attach 
ment  of   exempt    property   and   the   sheriff's   re- 
fusal   to   release   the  seller  on   the  debtor's   de- 
mand.—Hursey    v.    Marty    (Minn.)    63    N.    W. 
1090. 

01  Minn.  430. 
lb]     (Neb.:    1895.) 

Wherea  constable,  with  execution  against 
one  person,  seizes  the  property  ol  another,  be 
is  guilty  of  official  misconduct,  for  which  he 
and  his  sureties  are  liable  in  an  action  on  bis 
official  bond. — Thomas  v.  Markmauu  (Neb.)  02 
N.  W.  2ii0,  43  Neb.  823. 

§14.    Action  on.  bond. 

la]     (Mich.;   1895.) 

Under  How.  Ann.  St.  §  G9S8,  providing 
that,  if  a  constable  neglects  to  pay  over  money 
collected  on  execution,  the  party  in  whose  favor 
the  execution  was  issued,  or  who  "shall  be  enti- 
tled" to  the  money,  may  recover  the  amount  in 
assumpsit  on  the  constable's  bond,  the  assignee 
of  the  judgment  creditor's  claim  may  sue  on  the 
bond.— Montgomery  v.  Martin  (Mich.)  02  N.  W. 
578. 

104  Mich.  390. 
Ibl     (Wis.;    1895.) 

Where  a  sheriff  or  his  deputy  takes  the 
property  of  a  stranger  to  the  writ  of  attach- 
ment, the  latter  may  at  once  sue  on  the  sheriff's 
ui, ml,  without  previous  demand.— Dishneau  v. 
Newton,  04  N.  W.  879,  91  Wis.  199. 

lc]     (Wis.;    1895.) 

Where,  after  a  default  by  his  deputy, 
a  sheriff  dies,  an  action  may  be  brought  against 
his  sureties  without  joining  the  personal  rep- 
resentatives of  decedent. — Dishneau  v.  Newton 
64  N.  W.  879,  91  Wis.  199. 

Id]     (Wis.;    1895.) 

A  complaint  against  the  sureties  on  a 
sheriff's  bond  alleged  that  a  writ  of  attachment 
was  issued  against  the  property  of  D..  and  de- 
livered to  and  received  by  H.  to  be  executed; 
that  H.,  "while  acting  as  deputy  sheriff,  *  *  * 
in  the  pretended  exercise  of  his  duty  as  such 
officer,  and  while  pretending  to  act"  under  the 
writ,  seized  plaintiff's  property.  llcUl,  that  the 
complaint  sufficiently  showed  that  H.,  in  tak- 
ing plaintiff's  property,  acted  underthe  writ, 
and  stated  a  good  cause  of  action. — Dishneau  v. 
Newton,  64  N.  W.  879,  91  Wis.  199. 


IV.    DEPUTIES. 

§   15.    Liability  for  acts  of  deputy. 

(Wis.;    1895.) 

Independent  of  any  statute,  an  action 
will  lie  against  a  sheriff  and  his  sureties  for 
the  wrongful  act  of  his  deputy  in  levying  on 
the  property  of  a  stranger  to  the  writ.— Dish- 
neau v.  Newton,  64  N.  W.  S79,  91  Wis.  199. 

§    16.    Compensation. 

la]     (Neh.:    1895.) 

Under  Comp.  St.  1895,  §  3135,  relating 
to  the  compensation  of  certain  county  officers 


and  their  deputies,  a  sheriff  of  a  coui 
over  25,000  inha  bits  its  is  nol  liabli 
for  i be  payment  of  his  dep 

bi  mil-  ps  i  abl  ■  .irned  and 

collected.    Wolfe  v.  Kyd  (Neb.)  64  N.  W.  068. 

I  1 1.    2!  I-'. 
I  i,  I     (Neb. i    1896.) 

r  Comp.  St    1895, 
having  over  25,000  inhabitants  are  entitled  to 
one  deputy   sheriff,   whoso  salary   is   $900    per 
year,  and  such  additional  deputies  as  the  conn- 
i  j     boa  id    may    find    Di  whoso    t: 

employment  and    compensation,  not   to  exceed 
stiki  per  year,  are  to  be  fixed  by  the  county 

l.nd.  -Wolfe   v.    Kyd,   01    N.    W.   968,    W 
2:12. 

lc]     <S.  !>.;    1890.) 

A  custodian  appointed  by  a  sheriff  to  ■ 
tor  horses  attached  by  him  is  entitled  to  a  rea- 
sonable compensation  for  the  care  Ei  d,  and 
stabling  of  the  horses  from  11 a  ■  of  his  ap- 
pointment as  custodian  until  notified  of  the  re 
lea  le  oi  the  attachment.-  Lawrenson  v.  McDon- 
ald (S.  D.J  09  N.  W.  5S0. 


SHIPPING. 

See,  also,  "Admiralty";  "Maritime  Liens." 

Regulation  of  interstate  commerce,   see  "Con- 
stitutional Law,"  §  48. 

la]      (Mich.;    1895.) 

There  being  evidence  that  plaintiff's  prop- 
erty was  set  on  fire  by  sparks  fn  m  defendant's 
steamer,  which  was  not  supplied  with  a  fire 
screen,  as  required  by  statute,  and  that  by  the 
a  certain  kind  of  screen  all  _  dangerous 
sparks  would  be  prevented  from  escaping,  it  w.'is 
error  to  charge  that,  if  a  screen  of  the  kind 
mentioned  could  have  totally  prevented  the  fire, 
and  through  failure  to  use  it  thi  is  set, 

plaintiff  could  recover,  but  that,  if  the  fire  was 
set  by  the  smaller  sparks,  there  could  be  no 
recovery,  since  the  statute  required  the  injury 
to  have  been  occasioned  by  a  lack  of  the  screen, 
and,  if  the  screen  did  not  prevent  the  escape  of 
the  smaller  sparks,  there  would  be  no  liability.— 
Burrows  v.  Delta  Transp.  Co.  (Mieh.)  04  N.  W. 
501. 

lb]     (Wis.;   1896.) 

In  fn  action  by  a  stevedore  against  the 
owners  of  a  vessel  for  injuries  received  by  fall- 
ing through  a  scuttle  hole  in  the  lower  deck, 
which  was  uccovned,  it  appeared  that  plaintiff 
was  working  under  the  employ  of  a  boss  steve- 
dore, who  was  unloading  the  vessel,  which  was 
laden  with  a  cargt  of  stove-size  coal,  under  con- 
tract with  the  consignee.  It  was  customary, 
in  loading  a  vessel  with  such  coal,  after  the  hold 
had  been  filled,  to  put  on  the  hatches,  leaving 
the  scuttle  holes  open,— which  were  about  10  by 
20  inches,  and  placed  between  the  hatche 
that  the  eoal  which  was  placed  on  the  lower 
deck  could  run  though  into  the  hold;  thereby 
allowing  the  caigo  to  trim  itself,  and  also  to  al- 
low the  cargo,  while  it  was  being  unloaded,  to 
run  towards  the  hatch  from  which  it  was  being 
unloaded.  The  officers  of  the  vessel  opened 
and  closed  the  hatches  when  requested  by  the 
stevedores.  Held,  that  the  evidence  was  insuf- 
ficient to  show  that  defendants  were  negligent 
in  failing  to  cover  the  scuttle  hole  through 
which  plaintiff  fell.— Kraeft  v.  Meyer  (Wis.)  65 
N.  W.  1032. 

92  Wis.  252. 


SIGNALS. 

At  crossings,  see  "Kailroad  Companies,"  §§  32,  33. 
To  avoid  injury  to  persons  on  track,  see  "Rail- 

road  Companies,"  §  47. 
to  stock,  see  "Railroad  Companies,"  §  61. 
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SIGNATURES. 

To  memoranda  required   by  statute  of  frauds, 

see  "Frauds,  Statute  of,"  §  6. 
To    petition    for    change    of    county    seat,    see 

"Counties,"  §  12. 
To  will,  see  "Wills,"  §  11. 


SILENCE. 

Estoppel  by,  see  "Estoppel,"  §  25. 

SIMULATION. 

See  "Fraud." 

SINKING  FUNDS. 

See  "Municipal  Corporations,"  §  184. 

SLANDER. 

See  "Libel  and  Slander." 


SOCIETIES. 

See  "Agricultural  Societies";  "Associations"; 
"Benevolent  Societies";  "Building  and  Loan 
Associations";  "Corporations";  "Religious 
Societies." 


SOLDIERS'  HOME. 

See  "Army  and  Navy." 

SOLICITOR. 

See  "Attorney  and  Client." 

SPECIAL. 

Deposits  in  bank,  see  "Banks  and  Banking,"  §  15. 
rights    after    insolvency,    see    "Banks    and 

Banking,"  §  28. 
Indorsement,  see  "Negotiable  Instruments,"  §  25. 
Interrogatories  and  verdicts,  see  "Trial,"  §§  103- 

118. 
Laws,  see  "Constitutional  Law,"  §§  16-25. 

repeal  by  general  laws,  see  "Statutes,"  §  28. 

Privileges,  see  "Constitutional  Law,"  S  20. 
Proceedings,  appealable  orders,  see  "Appeal,"  §§ 

19,  34. 
Venire,  see  "Grand  Jury,"  §  5;    "Jury,"  §  12. 
Warranty,  see  "Covenants,"  §  4. 

SPECIFIC  LEGACIES. 

See  "Wills,"  §  56. 

SPECIFIC  PERFORMANCE. 

I.  JURISDICTION,  |  1. 
II.  CONTRACTS  ENFORCEABLE,  §§  2-6. 

III.  GOOD    FAITH    AND    DILIGENCE,    §§ 

7-9. 

IV.  PLEADING  AND  PRACTICE,  §§  10-13. 
4  N.W.DIG.— 55 


I.    JURISDICTION. 

Of  probate  court,  see  "Courts,"  §  21. 

§    1.    Adequate  remedy  at  law. 
[a]      (Minn.:    1895.) 

An  action  does  not  lie  for  specific  per- 
formance of  a  contract  to  purchase  shares  of 
stock,  since  their  value  can  be  definitely  ascer- 
tained; and  in  such  case  an  adequate  remedy  is 
provided  by  an  action  for  damages. — Northern 
Trust  Co.  v.  Markell  (Minn.)  63  N.  W.  735. 

61  Minn.  271. 
[u]     (Wis.;    1898.) 

Where  a  vendor  of  land  sues  to  enforce  a 
specific  performance  of  an  executory  contract  by 
the  purchaser,  although  the  substantial  part  of  the 
relief  asked  is  the  recovery  of  money,  and  though 
be  also  asks  the  enforcement  of  a  vendor"s  lien, 
the  action  is  clearlv  triable  in  equity. — Gates  v. 
Parmly  (Wis.)  66  N.  W.  253. 

93  Wis.  294. 


II.    CONTRACTS    ENFORCEABLE. 

§  2.    In  general. 

[a]     (Iowa;    1896.) 

Specific  performance  of  a  contract  of 
sale,  signed,  in  the  name  of  the  owner  of  the 
land,  by  another,  will  not  be  enforced,  when  no 
authority  for  such  other  to  sign  the  contract 
was  shown,  and  payments  made  under  the  con- 
tract were  never  received  by  such  owner,  and 
the  contract  price  was  inadequate,  to  the  knowl- 
edge of  all  parties  to  the  contract. — Condou  v. 
Osgood  (Iowa)  65  N.  W.  1003. 
|'i|     (Mich.;    1895.) 

A  contract  between  father  and  son  pro- 
vided that  the  father  would  give  the  son  a  cer- 
tain tract,  of  69  acres,  in  case  he  would  work 
the  adjoining  tract,  of  120  acres,  on  shares,  and 
furnish  his  father  and  mother,  who  had  a  home- 
stead thereon,  with  wood  and  the  necessaries  of 
life,  and  keep  the  place  in  repair.  In  case  the 
son  performed  his  part  of  the  contract,  the  fa- 
ther contracted  that  after  his  death  the  sou 
should  have  a  deed  "of  the  old  homestead  120 
acres."  It  was  shown  that  the  son  moved  on 
the  69-acre  tract,  and  for  18  years,  without  ob- 
jection or  complaint  from  the  father,  worked 
the  120  acres  on  shares,  kept  the  place  in  re- 
pair, and  furnished  the  agreed  necessaries. 
Held,  that  the  son  was  entitled  to  the  absolute 
control  of  the  69-acre  tract  during  his  father's 
life,  and  at  his  death  to  specific  performance  of 
the  contract  to  convey  it,  but  that  the  contract 
to  convey  the  120  acres  could  be  enforced  only 
as  to  that  part  which  could  be  severed  from 
the  homestead  proper.— Engle  v.  White  (Mich.) 
62  N.  W.  154. 

104  Mich.  15. 

[c]  (Mien.;   1895.) 

Where,  under  a  contract  to  exchange  real 
property,  deeds  were  deposited  in  escrow,  equity 
will  decree  a  specific  performance  at  the  instance 
of  a  party  who  has  performed  the  conditions  on 
which  the  deeds  were  deposited. — Bowman  v, 
Cork  (Mich.)  63  N.  W.  998. 

[d]  (Mich.;    1897.) 

Equity  has  jurisdiction  to  specifically  en- 
force an  antenuptial  contract. — Thompson  v. 
Tucker-Osborn  (Mich.)  69  N.  W.  730. 

§  3.    Certainty. 

[a]     (Mich.;   1897.) 

An  antenuptial  contract  with  a  woman 
without  means,  who  had  been  the  man's  house- 
keeper, provided  for  her  support  from  his  es- 
tate, by  providing  a  home  and  such  amount 
monthly,  quarterly,  or  yearly  as  would  "en- 
able her  to  live  in  comfort,  and  equal  to  such 
as  she  has  heretofore  enjoyed,  and,  in  case  of 
sickness,  such  added  amount  as  may  be  neces- 
sary for  care,   medical   attendance,   and   other 
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pi  nditures,'"  and  at  her  death  the 
expenses  of  i in-  funeral  and  rites  of  burial. 
Hi  ii  not  so  uncertain  and  indefinite  that  it 
could  ii"i  be  tpe.ifieally  enforced.  Thompson 
v.  Tucker  Osborn  (Mich.)  69  N.  W.  730. 

■  ■>  J     Oliim.;    1884.) 

v  contract    whereby  defendant  sold  ami 

agr I   to  convey  a   farm  to  plaintiff,  and  the 

agreed  t"  purchase  it,  for  $2,000,  to  be 
paid  oul  oi  the  crops  raised  thereon,  the  market 
ral f  half  of  said  crops  to  be  paid  on  or  be- 
fore November  1st  of  each  year,  until  the  full 
amount  of  the  purchase  price  was  paid,  with 
interest,  is  not  too  indefinite  to  support  a  decn  e 
for  specific  performance.-  strand  berg  v.  Rose- 
man  (Minn.)  (11  N,  W.  675. 
59  Minn.  509. 
fe]     (WIN.:   IS!).".) 

Kipiity  will  not  decree  specific  performance 
of  an  oral  contract  for  the  use  of  a  ditch  through 
defendants'  land  where  the  duration  of  the  license 
is  material  and  is  in  doubt. — Thoemke  v.  Fied- 
ler, 64  N.  W.  1030,  91  Wis,  386. 
|<1J     (Wis.i    1897.) 

A  contract  to  convey  land  may  be  specif- 
ically enforced,  though  it  be  uncertain  as  to 
time,  since  the  legal  implication  is  that  the  con- 
veyance was  to  he  made  within  a  reasonable 
time. — Williamson  v.  Neeves  (Wis.)  09  N.  W. 
806. 

§  4.    Sufficiency  of  vendor's  title. 

[a]  (Wis.!    1896.) 

In   an   action   foi    specific  performance,    it 
is  sufficient  if  a  vendor  >s  able  to  make  title  at  any 
time   before   trial    or   decree. — Gates   v.   Parmly 
(Wis.)  66  N.  W.  253. 
93  Wis.  294. 

[b]  (Wis.;    1807.) 

The  fact  that  plaintiff  did  not  have  title  to 
land  when  he  made  the  contract  to  convey  will 
not  preclude  a  suit  for  specific  performance, 
where  he  explained  the  condition  of  his  interest 
at  the  time  the  contract  was  made,  and  obtain- 
ed title  before  commencing  action. — Williamson 
v.  Neeves  (Wis.)  69  N.  W.  806. 

§   5.    Parol    contracts — Part   performance. 
[a]     (Midi.:    1896.) 

A  parol  contract  by  a  husband  with  his 
wife,  who  was  about  to  leave  him,  that  she  should 
take  certain  personal  property  of  his,  and  that,  in 
consideration,  he  should  have  the  right  to  occupy 
for  life  certain  rooms  in  the  house  they  then  oc- 
cupied, title  to  which  was  in  her,  anil  that  he 
should  have  the  use  of  a  grapery  and  barn  on 
the  rear  of  the  premises,  is  taken  out  of  the  stat- 
ute of  frauds,  so  as  to  be  entitled  to  specific  per- 
formance; he  having  taken  possession  of  the 
rooms,  grapery,  and  barn,  and  abandoned  pos- 
session of  the  other  part,  and  she  having  left 
him  in  possession,  and  taken  possession  of  the 
other  part,  and  rented  it.  and  taken  the  personal 
property.— Sigler  v.  Sigler  (Mich.)  60  N.  W.  489. 
lb]     (Wis.;    1895.) 

Payment  of  part  of  the  price,  with  pay- 
ment of  taxes,  and  a  listing  of  the  land  with  real- 
estate  agents  for  sale,  is  not  such  part  perform- 
ance as  will  warrant  specific  performance  of  a 
parol  agreement  to  convey  land. — Harney  v 
Burhaus,  61  N.  W.  1031,  91  Wis.  348. 
to]     (Wis.;    1896.) 

Under  a  parol  contract  for  the  purchase  of 
lands,    part    payment   of   the    consideration,    and 

V  delivery  of  possession  of  one  of  the  parcels  includ- 
ed in  the  contract,  are  sufficient  to  enable  the  pur- 
chaser to  enforce  a  specific  performance  of  the 
contract  as  to  all  the  parcels.— Bartz  v.  Paff 
(Wis.)  69  N.  W.  297. 

§  6.    Against  whom  enforceable, 
[a]     (Iowa;    1S96.) 

Specific  performance  of  a  contract  to  con- 
vey land  cannot  be  enforced  against  the  ven- 
dor's wife,  who  was  not  a  party  to  the  contract. 
-^-Venator  v.  Swcnson  (Iowa)  69  N.  W.  522. 


I  b  I     (Iowa  i    1800.) 

Nor  against    the  ven, ha-   him  elf,   if  it   ap- 
i"  "     thai    Mi.,  agreement   was   made  with   the 
undei  itandiog  that  the  wife  would  join  it 
conveyance,  and  she  uftem  ard  to    h 

to,     Venatcr  v.  Swemeon  (low      >;:.  .v  W.  .".22. 


III.    GOOD  FAITH  AND  DILIGENCE. 

7.    Performance  by  complainant, 
la]      (Iowa;    1897.) 

A  purchaser  is  not  entitled  to  the  be 
enforcement  of  a  contract  I nvej  land,  after 

his  default    in  making  payments,   which,   bj    thi 

terms  •  >!   the  conl  ract,  operated  as  a  forfi  i i 

"i  ail  his  rights  thereunder,  without  proof  of  a 
waiver  of  such  provision  bv  the  vendor.-   I 
v.  Bush  (Iowa  I  69  N.  W.  874. 
[bj     (Mich.;    1898.) 

Where  the  ven.loi  iL  J  contract  for  the  sal. 
of  land  fails  to  make  the  payments  required  by 
Ins  contract,  and  takes  p.,  steps  to  enforce  it 
■a-  notice  from  th.  vendor  that  he  had  forfeited  it. 
and  permits  a  subsequent  grantee  to  take  posses 
sion  "i  th.  land  and  make  valuable  improvements 

thereon,  specific  performance  wid  not  be  en! 

at  the  instance  ..I"  the  vendee.— Catliro   v.   G-ra 
(Mich.)  66  N.   W.  346. 

§   8.    Tender. 

In]     (Neb. :    1897.) 

Where  time  is  not  the  essence  of  the  con- 
tract a  vendor  who  is  unable  to  make  title 
when  he  should  convey  may  have  spi  cific  per- 
formance by  tendering  good  title  at  any  time 
before  decree,  provided  he  has  acted  in  good 
faith,  and  specific  performance  can  be  enforced 
without  injustice  to  the  vendee. — Seaver  v. 
Hall  (Neb.)  7(1  X.  W  .  373. 
[b]      <N.  D.;    1895.) 

Where  plaintiff  contracted  to  sell  land 
to  defendant,  taking  notes  for  the  purchase  price, 
and  sued  on  the  notes  alter  having  quitclaimed 
the  land  to  another,  who  conveyed  it  to  defend- 
ant, the  action  on  the  notes  is  in  equity  for  spe- 
cific performance,  making  it  necessary 'for  plain- 
tiff to  tender  a  conveyance  to  defendant. — Shel- 
ly v.  Mikkelson  (N.  D.)  63  N.  W.  210. 
5  N.  D.  22. 

§   9.    Laches    of    complainant. 

[a]  (Minn.:    1896.) 

The  complaint  in  an  action  for  specific 
performance  alleged  that  plaintiff,  holding  an 
executory  contract  for  the  purchase  of  land,  re- 
fused to  accept  the  conveyance  tendered  by  de- 
fendant O.j  the  vendor,  because  the  title  was 
not  marketable,  and  the  land  was  incumbered 
with  the  liens  of  certain  judgments  against  a 
prior  grantor,  which  were  docketed  before  the 
conveyance  by  him  to  C:  that  thereafter  C. 
conveyed  the  land  for  value  to  defendant  A., 
who  took  with  notice  of  plaintiff's  rights:  and 
that  the  title  had  since  improved  by  reason  of 
the  removal  of  some  of  said  judgments,  and 
the  better  financial  condition  of  the  judgment 
debtor.  Bchl.  that  the  change  in  the  condition 
of  the  title  did  not  excuse  plaintiff's  laches  in 
delaying  to  bring  his  action  for  a  year  as 
against  defendant  A.  —  Oliver  Mining  Co.  v. 
Clark  (Minn.)  68  N.  W.  23. 

[b]  (Neb.;    1896.) 

Where  a  contract  provided  that  a  con- 
veyance of  land  would  be  made  upon  payment 
of  the  price,  together  with  an  independent  in- 
debtedness due  the  vendor  from  the  vendee, 
on  or  before  a  certain  date,  and  time  was 
made  of  the  essence  of  the  contract,  the 
fact  that  the  vendor,  on  the  vendee's  default, 
sued  to  recover  the  independent  indebtedness, 
did  not  constitute  a  waiver  of  strict  perform- 
ance.—Brown  v.  Ulrich  (Neb.)  67  N.  W.  168. 
48  Neb.  409. 

[c]  (Neb.;    1896.) 

Farties  to  a  contract  for  the  sale  of  land 
may  make  time  of  its  essence,  by  a  distinct  pro- 
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vision  to  thai  effect  in  the  contract;  and  where 
they  have  done  sn  a  court  of  equity  will  l-cf usi- 
to  enforce  specific  pi  rformanee  in  favor  of  a 
party  who  has  lioen  in  default,  unless  strict 
performance  has  been  waived.  Morgan  v.  Ber- 
gen (1874)  3  Neb.  209,  followed— Brown  v.  Ul- 
rich,  67  N.  W.  108,  48  Neb.  409. 

[d]      (Wis.;    1895.) 

Where  plaintiff,  who  had  the  right  by 
parol  agreement  to  use  a  drainage  ditch  over 
defendants'  land,  acquiesced  for  16  years  in  the 
closing  thereof  by  defendants,  specific  perform- 
ance is  barred.— Thoenike  v.  Fiedler  (Wis.)  64 
X.  W.  1030,  91  Wis.  380. 


IV.    PLEADING  AND  PRACTICE. 

§   10.    Bill,  complaint,  or  petition. 

[a]  (S.  D.;   1896.) 

An  allegation  in  a  complaint  that  the  par- 
ties entered  into  a  contract  will  be  taken  on  de- 
murrer to  mean  a  legal  contract,  and  one  in 
writing,  where  that  is  essential  to  its  validity. 
—Sundback  v.  Gilbert  (S.  D.)  66  N.  W.  941. 

[b]  (S.  D.:   1S96.) 

A  complaint  for  the  specific  enforcement 
of  a  contract  by  which  defendant  agreed  to  con- 
vey certain  land  to  plaintiff  is  not  demurrable 
because  it  fails  to  describe  other  land  which 
was  to  be  conveyed  by  plaintiff  to  defendant 
in  part  payment,  where  it  alleges  that  plaintiff 
has  fullv  performed  on  his  part. — Sundback  v. 
Gilbert  (S.  D.)  66  N.  W.  941. 

§   11.    Sufficiency  of  evidence. 

[a]  (Iowa;    1896.) 

Plaintiff  offered  defendants,  husband  and 
wife.  $1,000  for  a  lot.  The  husband  subse- 
quently, without  his  wife's  knowledge,  agreed 
m  sell  it  to  him  fo-  payment  of  a  mortgage  of 
$000  on  the  lot,  and  for  a  cash  payment  the 
amount  of  which  was  disputed,  and  accepted 
$10  as  part  payment,  the  balance  to  be  paid  on 
delivery  of  the  deed.  Plaintiff  tendered  the 
balance  of  cash,  but  defendants  refused  to  eon- 
vey,  claiming  the  contract  was  not  binding  for 
want  of  the  wife's  consent,  and  tendered  back 
the  $10  paid.  Defendants  subsequently  con- 
veyed to  the  intervener,  a  bona  fide  purchaser. 
for  $1,000,  who  paid  part  of  the  consideration 
before,  and  part  after,  notice  of  plaintiff's  con- 
tract. II rid.  that  plaintiff  was  not  entitled  to 
specific  performance. — Zundelowitz  v.  Webster 
(Iowa)  05  X.  W.  835. 

[b]  (Mich.;    1895.) 

Plaintiff  procured  a  conveyance  to  de- 
fendant, his  mother,  of  land,  for  $1,300:  she, 
by  written  contract,  agreeing  to  convey  to  him 
on  his  paying  her  $100  cash,  and  satisfying  a 
mortgage  of  $500  then  on  the  land,— such  con- 
sideration being  in  full  satisfaction  for  its  per- 
formance. The  mother  testified  thai  she  ad- 
vanced $020.  and  the  son  admitted  that  she  ad- 
vanced $450.  but  claimed  that  it  was  a  gift. 
The  son  took  possession,  and  paid  the  taxes 
and  interest  on  the  mortgage  for  11  years, 
during  which  time  the  mother  never  demand- 
ed principal  or  interest  of  the  amount  advanced. 
The  son  paid  off  the  mortgage.  Held,  that  on 
payment  by  him  of  $100.  with  interest  from 
the  date  of  the  contract,  he  was  entitled  to 
specific  Performance.  —  Edwards  v.  Waghorn 
(Mich.)  65  N.  W.  549. 

[c]  (S.  D.:    1896.) 

Defendant  authorized  Y.  to  negotiate  with 
plaintiff  for  the  purchase  of  real  estate,  and 
he  submitted  to  plaintiff  a  writing  dictated  by 
defendant,  and  signed.  "Y..  Agent  for"  defend- 
ant, offering  to  pay  a  certain  amount  for  the 
property;  plaintiff  to  furnish  a  complete  ab- 
stract of  title,  "to  be  approved  by  me,"  show- 
the  property  clear  of  incumbrances  or 
clouds;  plaintiff  to  give  possession  on  or  before 
September    lUth.     Plaintiff    accepted    the    offer, 


and  procured,  aud.  at  defendant's  requi  st,  de- 
livered for  examination  to  defendant's  attor- 
ney, an  abstract,  which  was  returned  the  oveu- 
iug  of  September  9th.  though  examination 
had  been  completed  several  days  before,  with 
numerous  objections  thereto,  and  further  ob- 
jections September  10th,  with  notice  that,  un- 
less an  abstract  showing  title  free  from  all  rea- 
sonable doubt  was  furnished  that  day,  the  offer 
would  end.  Y.  approved  of  the  abstract  Sep- 
tember 10th,  and  on  the  same  <iay  plaintiff  pre- 
sented to  defendant  the  abstract  and  a  deed, 
and  offered  to  give  possession  that  day,  and 
forthwith  to  remove  all  objections  to  the  ab- 
stract, and,  at  time  of  payment  of  purchase 
money,  to  discharge  a  mortgage,  release  of 
which  plaintiff  had  ready  to  go  on  record,  or 
to  allow  defendant  to  retain  enough  of  the  pur- 
chase price  to  satisfy  all  liens  till  the  same 
were  removed,  which  was  to  be  done  immedi- 
ately, without  cost  to  the  defendant,  as  soon 
as  the  proper  entries  on  the  records  and  ab- 
stracts could  be  made.  Hdd,  that  plaintiff  was 
entitled  to  a  decree  for  specific  performance, 
requiring  him,  however,  to  furnish  satisfactory 
title— Edmison  v.  Zborowski  (S.  D.)  68  N.  \Y. 
288. 

§   12.    Decree. 

[a]  (Iowa;    1895.) 

Though  a  contract  to  convey  provided 
that  the  vendee  should  have  the  rents  for  the 
current  year,  it  was  proper,  in  a  suit  for  spe- 
cific performance,  to  leave  the  question  of  rent 
undetermined,  where  no  rents  were  due  the 
vendee,  and  none  asked  for  in  the  petition. — 
Hession  v.  Linastruth  (Iowa)  65  N.  W.  399. 

[b]  (Iowa;    1895.) 

Though  defendant's  wife  did  not  join 
in  a  contract  to  convey,  it  was  proper,  ia  a 
suit  for  specific  performance,  to  protect  plain- 
tiffs against  the  inchoate  rights  of  defendant's 
wife  in  the  land,  under  a  general  prayer  for 
equitable  relief.— Hession  v.  Linastruth  (Iowa) 
65  N.  W.  399. 

[c]  (Mich.:    1895.) 

Plaintiff,  the  owner  of  a  land  contract, 
agreed  with  a  builder  that  the  latter  should  erect 
a  house,  take  the  land  as  security  for  payment 
for  the  house,  pay  off  what  remained  due  on  the 
original  purchase  price,  and  reconvey  after  these 
amounts  were  repaid  by  complainant.  The  lat- 
ter contract  was  afterwards  assigned  to  defend- 
ant, who  mortgaged  the  premises  and  erected  a 
building  not  in  substantial  compliance  with  the 
contract.  In  a  suit  for  specific  performance, 
the  court  decreed  that  defendant  remove  the 
house  and  reconvey  to  plaintiff,  after  receiving 
the  sums  he  had  paid  for  taxes  and  on  the  pur- 
chase price,  or  that  he  accept  complainant's  of- 
fer of  the  house  and  a  portion  of  the  lot.  and  re- 
convey to  her  the  remaining  portion  free  from  in- 
cumbrances. Hdd,  that  the  positive  require- 
ment that  defendant  remove  the  building  was 
inserted  for  his  benefit,  and  might  be  waived, 
but  that  the  decree  was  otherwise  proper.  — 
Crawford  v.  Schneider  (Mich.)  64  N.  W.  39. 

[d]  (Mich.;   1896.) 

On  a  bill  for  specific  performance  of  a 
contract  to  convey  land,  it  appeared  that,  after 
complainant  took  possession,  he  contracted  to  sell 
the  premises  to  one  D.,  for  an  advanced  price, 
defendant  consenting  to  accept  from  D.  the  bal- 
ance then  due  from  complainant,  which  amount- 
ed to  S4'.H.  with  interest  at  10  per  cent.;  that, 
after  I),  had  paid  defendant  $100.  defendant,  in- 
tending no  wrong,  gave  him  a  deed,  and  received 
$400  more,  which  D.  raised  by  mortgaging  the 
land  to  a  thiro  person,  who  had  no  knowledge 
of  complainant's  rights.  Held,  that  in  canceling 
the  deed  to  D..  and  decreeing  specific  perform- 
ance of  defendant's  contract  to  convey  to  com- 
plainant, it  would  be  inequitable  to  make  de- 
fendant pay  the  mortgage,  as  he  received  ni> 
more  than  ho  was  entitled  to.  and  complainant 
suffered  no  substantial  loss. — Fountaine  v.  Le- 
veque  (Mich.)  00  X.  W.  575. 
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A  decree  in  i n •  or  1  n   specific 

mi e,   providing    that,    od    the    vendee's 

default   in   paj  mcnl   of  the  price,  the  pre 

be  sold,  and  judgment  entered  against  him  for 
the  deficiency,  is  proper.  -Lovendge  v.  Shurtz 
(Mich.)  70  N.  W.   132. 


§   13. 

(  in.  i 


Dismissal. 


i.:    1805.) 

Where,  in  an  action  for  specific  perform- 
ance, the  evidence  shows  thai  the  price  has  not 
been  entirely  paid  or  tendered,  and  the  am. unit 
unpaid  is  determined,  it  is  not  error  to  dismiss 
the  bill,  instead  of  retaining  it  for  an  account- 
ing. Saw  tells  v.  Howard  (Mich.)  02  N.  W.  150. 
104  Mich.  54. 


SPECULATIVE  DAMAGES. 

See  "Damages,"  §§  30,  32. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

SPRINGS. 

See  "Waters  and  Water  Courses/'  §  13. 

STALE  DEMAND. 

See  "Equity,"  §§  49.  50. 

STARE  DECISIS. 

See  "Courts,"  §  28. 


STATE  COURTS. 


See  "Courts,"  §§  12-22. 


STATE  LEGISLATURE. 

Authority  as  to  management  of  university,  see 
"Colleges  and  Universities." 

Contracts  to  control  legislative  action,  public  pol- 
icy, see  "Contracts,"  §  22. 

Division  of  governmental  power  as  between  leg- 
islative and  judicial  departments,  see  "Consti- 
tutional Law,"  §§  5-7. 

Duty  to  enact  laws,  see  "Constitutional  Law,"  § 
64. 

Eligibility  of  member  to  state  oflice,  see  "States 
and  State  Officers,"  §  3. 

Legislative  divorce,  see  "Divorce,"  §  1. 

powers,  see  "Constitutional  Law,"  §§  10-15. 

la]      (Minn.;    1894.) 

Gen.  Laws  1S93,  c.  4,  providing  for  the 
appointment  of  three  persons  to  inspect  the  bal- 
lots on  a  contest  for  a  legislative  office,  does  not 
conflict  with  Const,  art.  4,  §  3,  making  each 
house  the  judge  of  the  election  of  its  own  mem- 
bers.—In  re  Election  Contest  (Minn.)  Gl  N.  W. 
553;  State  v.  District  Court  Seventh  Judicial 
District,  Id. 

59  Minn.  4S9. 

tb]     (S.  D.;    1895.) 

In  case  the  legislature  should  fail  to  pro- 
vide by  law  for  the  enumeration  of  the  inhabit- 
ants of  the  state  in  the  year  1895,  as  required  by 
Const,  art.  3,  §  5,  as  a  basis  for  the  apportion- 
ment of  senators  and  representatives,  the  ex- 
isting apportionment  would  remain  in  force. — In 
re  State  Census  (S.  D.)  02  N.  W.  129. 
6  S.  D.  540. 


STATEMENT. 

Of  intention   to  conti  in,   sec   "Eli  i 

and  Voters,"  S  27. 
Of  lieu  claim,  Bee  "Mechanics'  Liens,"  §  31. 


STATES  AND  STATE  OFFICERS. 

I.  IN  GENERAL,  §§  1,  2. 
II.  OFFICERS  AND  EMPLOYES,  §§  3-8. 

III.  LIABILITIES  IN  GENERAL,  §9. 

IV.  CONTRACTS,  §§  10-14. 

V.  FISCAL       MANAOKMKNT  —  ALLOW- 
ANCE      AND       PAYMENT      OF 
CLAIMS.    >>    15-18. 
VI.  ACTIONS,  §§  19,  20. 

See,  also,  "State  Legislature." 

Admission  of  territories,  jurisdiction  of  state 
courts,  see  "Courts,"  §§  10,  11. 

Depositaries  of  state  fuuds,  see  "Depositaries," 
§§  1,  2. 

Division  of  governmental  powers,  see  "Constitu- 
tional Law,"  §§  5-15. 

Donation  by  comity  to  state  institution,  see 
"Counties,"  §  37. 

Jurisdiction  of  crimes  committed  on  river  form- 
ing boundary  of  states,  see  "Criminal  Law,"  S 
10. 

Land  titles  derived  from  states,  see  "Public 
Lands,"   §   13. 

State  as  party  to  action  to  try  tax  title,  see  "Tax- 
ation,"  §   114. 

courts,  see  "Courts,"  §§  12-22. 

Submission  by  governor  of  question  to  courts,  see 
"Courts,"  §  7. 

Tax  accounts  between  county  and  state,  see 
"Taxation,"  §  3. 


I.    IN  GENERAL. 

§   1.    Control  of  state  institutions. 

(Neb.:    1895.) 

The  institution  for  the  blind  at  Nebraska 
City  is  one  for  "educational  purposes."  within 
Const,  art.  5,  §  19,  which  excepts  such  institu- 
tions of  the  state  from  the  control  of  the  board 
composed  of  the  commissioner  of  public  lands 
and  buildings,  the  secretary,  treasurer,  and  at- 
torney general  of  the  state. — Curtis  v.  Allen, 
61  N.  W.  568,  43  Neb.  1S4. 

§   2.    Right    of    inmates    of    state    institu- 
tions. 

(Neb.:   1895.) 

The  mere  fact  that  the  inmates  of  the 
state  institution  for  the  blind  at  Nebraska  City 
are  poor  and  indigent  does  not  entitle  them  to 
any  privilege  at  the  institution,  except  to  re- 
ceive an  education,  and  incidentally  such  aid  and 
support  as  thereby  shall  be  rendered  necessary, 
and  they  are  not  entitled,  as  of  right,  to  be  sup- 
ported at  the  institution  during  vacation. — 
Curtis  v.  Allen,  61  N   W.  56S,  43  Neb.  184. 


II.    OFFICERS  AND  EMPLOYES. 

Ratification  of  unauthorized  contract,  see  post. 
§  14. 

Certiorari  to  state  boards  and  officers,  see  "Cer- 
tiorari," §  6. 

Deposit  of  public  moneys  by  state  treasurer,  see 
"Depositaries,"  §§  1,  2. 

Hearing  before  secretary  of  state  of  objections  to 
certificates  of  nomination,  see  "Elections  and 
Voters,"  §  9. 

Mandamus  to  state  boards  and  officers,  see  "Man- 
damus," §  14. 
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§   3.    Eligibility  of  member  of  legislature 
to    office — Resignation. 
(Minn.:    1895.) 

The  disability  imposed  on  senators  and 
representatives  by  Const,  art.  4.  §  9.  to  hold 
any  office  under  the  authority  of  the  United 
States  or  the  state  of  Minnesota  during  the 
full  period  for  which  they  are  elected,  is  not 
removed  by  resignation.  —  State  v.  Sutton 
(Minn. I  65  X.  W.  262. 
63  Minn.  147. 

§  4.   Appointment   by   governor. 

[n]     (S.  ».:   is:>r,.p 

When  a  vacancy  in  a  state  office  is  filled 
by  appointment  of  the  governor  under  Const, 
art.  4.  §  8.  providing  that  when  any  office  shall 
become  vacant,  and  no  mode  is  provided  for  fill- 
ing the  vacancy,  the  governor  may  fill  the  same 
by  appointment,  the  appointment  is  for  the  un- 
expiied  term  of  the  member  whose  place  the  ap- 
pointment was  made  to  fill.— State  v.  Finnerud 
(S.  D.)  6*  N.  W.  121. 

£b]     (S.  D.:   1895.) 

Though  Const,  art.  14.  §  3,  provides  that 
the  state  educational  institutions  shall  be  under 
the  control  of  members  appointed  by  the  gov- 
ernor and  confirmed  by  the  senate,  when  a  va- 
cancy in  the  board  of  regents  of  education  is 
filled  by  appointment  by  the  governor  under 
Const,  art.  4,  §  8,  providing  that  when  a  va- 
cancy in  a  state  office  shall  occur,  and  no  mode 
is  provided  for  filling  the  same,  the  governor 
may  till  the  same  by  appointment,  no  confirma- 
tion of  the  appointment  by  the  senate  is  re- 
quired.—State  v.  Finnerud  (S.  D.J  04  N.  W. 
121. 

§   5.    Powers   of  board   of  auditors — Com- 
promise of  claim. 
(Mich.;    1895.) 

A  resolution  of  the  legislature  recited 
that  excessive  salaries  had  been  paid  state  of- 
ficers, due  to  the  fact  that  acts  increasing 
their  salaries  were  unconstitutional,  and  that 
the  board  of  state  auditors  were  "authorized 
to  ascertain  the  amount  paid  under  said  acts, 
and  to  inquire  into  the  facts  and  circumstan- 
ces thereof,  and  to  make  such  a  settlement  with 
the  several  parties  as  shall,  in  the  opinion  of 
the  board,  be  just  and  equitable  in  each  case. 
and.  if  any  sum  be  found  due  the  state,  said 
board  of  state  auditors  are  hereby  authorized 
and  required  to  commence  suit  therefor."  Held, 
that  the  board  were  not  authorized  to  com- 
promise with  such  officers,  but  to  determine  if 
the  state  had  a  just  claim,  and.  if  so,  to  sue 
thereon.  —  Ellis  v.  Board  of  State  Auditors 
(Mich.)  65  X.  W.  577. 

§  6.    Liability  of  board  of  public  lands. 
(Neb.:    1896.) 

Since,  under  Comp.  St.  e.  83.  art.  4,  § 
2,  the  state  treasurer  is  charged  with  the  gen- 
eral duty  of  receiving  and  disbursing  public 
funds,  the  chairman  of  the  board  of  public 
lands  and  buildings  is  not  chargeable  on  his 
official  bond  with  money  appropriated  for  the 
support  of  the  penitentiary. — State  v.  Holcomb 
65  N.  W.  873,  46  Neb.  612. 

§  7.    Duty  of  treasurer  as  to  funds  on  ex- 
piration of  office. 
(Neb.;    1897.) 

Where  public  funds  are  deposited  and  re- 
main in  a  state  depository  at  the  termination 
of  the  office  of  a  state  treasurer,  he  need  not 
withdraw  them  and  physically  deliver  their  pos- 
session to  his  successor. — In  re  State  Treasur- 
er's Settlement  (Xeb.)  70  X.  W.  532. 

I  8.    Indictment  for  failure  to   turn 

over  money  to  successor. 
(S.  D.:   1895.) 

An  indictment  of  a  state  treasurer,  un- 
der Comp.  Laws,  §  0698,  subd.  4,  for  refusing 


to  pay  over  state  funds  to  his  successor  in  office, 
which  alleged  that  the  officer  making  the  de- 
mand on  defendant  for  the  funds  was  elected, 
and  qualified  on  January  8th.  on  which  day  the 
demand  was  made,  but  failed  to  allege  that  the 
demand  occurred  after  12  o'clock  m.  of  that 
day,  at  which  time  he  became  treasurer,  alleged 
no  offense. — State  v.  Taylor  (S.  D.)  04  X.  W. 
548. 


III.    LIABILITIES  IN  GENERAL. 

Liability  of  state  for  costs  of  criminal  prosecu- 
tions in  unorganized  counties,  see  "Costs,"  §  37. 

§   9.    Goods  furnisbed  under  unauthorized 
contract. 
(S.  D.:    189C.) 

Where  one  plants  trees  on  the  grounds 
of  the  state  agricultural  college  under  a  con- 
tract with  the  board  of  regents  which  it  was 
not  authorized  to  make,  and  no  subsequent  rati- 
fication is  shown,  the  state  is  liable  only  for 
the  reasonable  value  of  the  trees.  59  N  W 
1025,  5  S.  D.  623  (1S94)  affirmed.— Jewell  Nurse- 
ry Co.  v.  State,  67  X.  W.  629. 


IV.    CONTRACTS. 

Liability  for  goods  furnished  under  unauthorized 

contract,  see  ante,  §  9. 
Assignability   of  contract  for   state  printing,   see 

"Assignment,"  §  1. 

§   lO.    Building  contract    —    Provision 

against  claims  of  subcontractors. 
(Neb.;    1890.) 

A  state  officer  entering  into  an  agree- 
ment in  behalf  of  the  state  for  the  erection  or 
repair  of  state  buildings  may  properly  require 
the  insertion  of  a  condition  in  the  contract  and 
the  contractor's  bond  that  the  contractor  shall 
pay  for  all  labor  performed  and  material  fur- 
nished him  in  completing  the  contract. — Kauff- 
mann  v.  Cooper,  65  X.  W.  796,  46  Neb.  644. 

§    11.    For  state  printing — Rights  of  eon- 
tractor. 

[a]  (S.  D.;    1890.) 

A  person  who  has  a  contract  to  do  state 
printing  for  one  year  commencing  July  1,  1892, 
is  entitled  to  print  the  auditor's  annual  report, 
which,  by  Laws  1891,  c.  70,  must  be  made  to 
the  governor  by  December  following  the  ending 
of  the  fiscal  year  in  June,  even  though  the  audi- 
tor let  the  contract  to  another  prior  to  the  end 
of  the  fiscal  year.— Carter  v.  State  (S.  D.)  69 
X.  W.  593. 

[b]  (S.  D.:    1896.) 

It  was  the  intention  of  the  legislature,  in 
passing  Laws  1891.  c.  99,  providing  for  five 
classes  of  state  printing  to  be  let  by  the  secre- 
tary of  state,  to  have  all  the  state  printing  done 
by  contract:  and  a  person  who  has  a  contract 
for  the  printing  of  the  fifth  class,  which  includes 
"printing  of  circulars  and  blanks  for  state  of- 
ficers, and  all  other  printed  matter  not  in  pam- 
phlet form,  and  not  included  in  the  foregoing 
classes,"  is  entitled  to  do  all  printing  not  spe- 
cifically designated  in  the  other  four  classes. — 
Carter  v.  State  (S.  D.)  69  X.  W.  593. 

§   12.    Limitation    of  indebtedness, 
[a]     (S.  D.;    1895.) 

Appropriations  from  the  assessed  but  un- 
collected revenues  of  the  state,  and  the  issuance 
of  warrants  in  pursuance  thereof  to  defray  cur- 
rent expenses,  is  not  the  incurring  of  an  in- 
debtedness, within  Const,  art.  13.  §  2,  which 
provides  that  to  make  public  improvements, 
or  to  meet  extraordinary  expenses,  or  deficits 
or  failure  in  revenue,  the  state  may  contract 
debts  never  to  exceed  with  previous  debts, 
$100,000,  and  no  greater  indebtedness  shall  be 
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im  hi red.  except   to  repel  invasion,  suppress  in- 

■    or  l  

in  war.    In  re  State  Warrants  (S.  D.j  62  N.  W. 

101. 

6  S.  D.  518. 

[b]     IB.  !>.;    IS!).',.)  .         ,    . 

Revenues   of  the  stale,   assessed   and   In 

p oi    collect are  to  be  considered  as 

, structivelj   in  the  treasury,  and  mas  be  ap- 
propriated and  treated  as  though  actual!;  there. 
— Iu  re  State  Warrants  (S.  D.)  62  N.  W.  I'M. 
6  S.  D.  518. 
Ic]     <S.  I>.:    IS!>.-,.| 

The  fact  that  warrants  issued  m  antici- 
pation of  Buch  assessed  revenues  draw  inl 
does  not  make  the  issuance  of  the  warrants  an 
incurring  of  on  indebtedness  to  the  extent  of 
such  interest,  within  Const,  art.  18,  §  2,  where 
such  warrants,  with  respect  to  interest,  are  not 
different  from  other  warrants  which  may  prop- 
erly be  drawn  and  issued.— In  re  State  War- 
rants (S.  D.l  62  N.  W.  L01. 
6  S.  D.  518. 

Id]      (S.  D.;    1805.) 

Const,  art.  8,  §§  2,  13,  provide  that  the 
state  shall  make  good  all  losses  to  the  perpetual 
school  fund;  and  that  losses  caused  by  the  de- 
falcation  or  mismanagement  of  the  officer  con- 
trolling the  fund  shall  be  a  permanent  funded 
debt  against  the  state,  which  shall  not  be  count- 
ed a  part  of  the  indebtedness  to  which  the  state 
is  limited  bv  Const,  art.  13,  §  2.— In  re  State 
Bonds  (S.  D.)  63  N.  W.  223. 

Ie]     (S.  D.;    1893.) 

Act  March  12.  1S95.  directing  the  issue 
and  sale  of  state  bonds  to  make  good  losses  to 
the  permanent  school  fund  and  to  the  interest 
and  income  funds,  caused  by  the  defalcation  of 
the  late  state  treasurer,  is  not  repugnant  to 
Const,  art.  13.  §  2.  limiting  the  state's 'power  to 
"contract  debts."— In  re  State  Bonds  (S.  D.)  63 

N    vv.  22:;. 

§   13.    Bonds. 

(S.  U.x    18!)S.) 

Const,  art.  S,  §  3.  declares  that  no  part 
of  the  permanent  fund,  "either  principal  or  in- 
terest." shall  be  diverted  from  its  purpose.  3<-W, 
that  the  state  must  make  good  all  losses  to  the 
interest  and  income  funds  as  well  as  to  the  per- 
manent fund,  and  for  this  purpose  the  legislature 
may  authorize  the  issue  of  bonds. — In  re  State 
Bonds  (S.  D.)  63  N.  W.  223. 

§    14.    Ratification    of    unauthorized    con- 
tract. 

(S.  D.i    1896.) 

Where  the  board  of  regents  entered  into 
an  unauthorized  contract  with  plaintiff  for  the 
planting  of  trees  on  the  crounds  of  the  state  ag- 
ricultural college,  the  subsequent  presentation 
of  a  memorial  to  the  legislature,  reciting  plain- 
tiff's claim,  and  the  passage  of  a  bill  for  the 
payment  of  such  claim  by  one  branch  of  the  leg- 
islature only,  was  not  a  ratification  of  the  con- 
tract.—Jewell  Nursery  Co.  v.  State  (S.  D.)  67 
N.  W.  629. 


V.    FISCAL    MANAGEMENT  —  ALLOW- 
ANCE AND  PAYMENT  OF  CLAIMS. 

§   1 5.    Appropriations. 

[a]     (Neb.;    189C.) 

Const,  art.  3,  §  19,  provides  that  legislative 
appropriations  for  the  expenses  of  government 
shall  end  with  the  expiration  of  the  first  fiscal 
quarter  after  adjournment  of  the  next  regular 
session.  Held,  the  legislative  sessions  being  bien- 
nial. Laws  1895.  c.  1.  expressly  providing  an  ap- 
propriation for  sugar  bounties  which  is  to  endure 
for  three  years,  is  not  valid  as  an  appropriation 
for  the  period  permitted  by  the  constitution. — 
State  v.  Moore  (Neb.)  69  N.  W.  373. 


lb]     (Hcb.i    1800.) 

In  view  of  (  -'   declaring  I 

no  money  Bhall  be  drawn  from  the  i 
cepl    in    pursuance    ol    n    specific    appropr 
made  bj   law,  the  i   officers  of  the 

.  pay  sugar  bounties  earned  un- 
der Laws  1895,  c.  1.  though  the  state  be  m 
:  .iiini  to  pa v  i be  same;  no 
it  on  having  been  made  therefor.— State  v. 
M v  (Neb.)  69  N.  W   873 

[C]      (S.  1).;     I89S.) 

Laws   1895,  e.  97.   forbidding  the 

auditor  to  draw  any  warrant  on  the  state  i 
iirer    Without    an    appropriation    in    the    i 
amount    for  the  specific  purpose  having   been 
made,    does    not   invalidate    the    appropriation 
mad(    by    Laws   1887,  c.  53,    for  the   ii-, •  of  fire 
ciitiipanios.    since    the    amount    for    which    such 

warrant  is  required  by  the  latter  act  to  be 
drawn  is  exact  in  amount,  being  -  per  cent,  of 
a  definite  sum  appearing  on  the  official  books  of 
the  auditor.— State  v.  Hippie  (S.  D.I  64  N.  W. 
120. 

§16.    Sufficiency   of   voucher. 

(Neb.:    I  *:>.-,.  i 

Sess.  Laws  1895,  c.  65,  providing  for  a 
uniform  system  of  vouchers  for  all  disburse- 
ments of  the  state's  funds,  applies  to  claims 
against  the  state  university. — State  v.  Moore 
64  N.  W.  975,  46  Neb.  373. 

§17.    Duty  of  auditor  to  draw  warrants. 

iI.umi;     1894.) 

Under    Code.    §   120.    providing    that    the 
executive  council   shall   audit    and   certify    "nei 
essary   and    lawful    expenses"   incurred    by    the 
governor,    "not    otherwise    provided    for,"    and 
that   "warrants   drawn   therefor"   Bhall    be   paid 
by  the  state   treasurer,   it   is  the  duty   of   the 
auditor   to  draw   his   warrant   upon   the   treas 
urer  for  the  payment  of  indebtedness  incurre  I 
by  the  adjutant  general  for  the  sustenance  and 
compensation  of  state  troops  ordered  into  sen 
ice  by  the  governor,   when  the  accounts  there- 
for   shall    have    been    audited    and    certified    to 
him  by  such  executive  council. — Prime  v.   Mc- 
Carthy (Iowa)  61    N.  W.  220. 
92  Iowa,  509. 

§18.    What  tribunal  to  pass  on  claims. 

(Iowa;    1894.) 

The  auditing  and  certifying  to  the  state 
auditor  of  a  claim  against  the  state  for  in 
edness  incurred  by  it  to  compensate  state  troops 
eti'led  into  service  by  the  governor  to  pn 
breaches   of   the   peace,   under   Acts   18th   Gen. 
Assem.  c.  74.  §  4.  are  within  the  jurisdiction  of 
the   executive   council,    under   Code,    §    120,    as 
amended  by  Acts  10th  Gen.  Assem.  c.  142.  §  8, 
providing  that  the  executive  council  proem 
various  state  officers  certain  specified   articles 
"and  any  other  thing  necessary"  for  the  propi  c 
and  efficient  performance  of  their  duties,   nor 
otherwise  provided  for,   and   that   such   council 
audit  the  accounts  for  "such  other  necessary 
and   lawful   expenses,"   the  auditing   of   which 
is  not   otherwise  provided   for. — Prime  v.   Mc- 
Carthy (Iowa)  61  N.  W.  220. 
92  Iowa,  569. 


VI     ACTIONS. 

§   19.   Against  state. 

(S.  D.;    1897.) 

Where  a  person  is,  by  a  special  act  of  the 
legislature,  appointed  a  commissioner  to  revise 
the  general  laws  or"  the  state,  and  report  a  com- 
pilation of  them  to  the  next  legislature,  and  the 
act  makes  no  provision  for  his  compensation,  he 
has  no  right  of  action  against  the  state  for  the 
same— Harris  v.  State  (S.  D.)  69  N.  W-  825. 
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§   20.    By   state— Set-off. 

(Often.;    1895.) 

In  proceedings  by  the  state  to  compel  a 
county  to  1<  vy  and  collect  taxes  due  the  state 
from  a  certain  year  the  county  cannot  set  off 
taxes  paid  to  the  state  prior  to  that  time  in 
excess  of  the  amount  due,  as  the  state  cannot 
be  sued. — Auditor  General  v.  Board  of  Sup'rs 
of  Bay  County  (Mich.)  04  N.  W.  570. 


STATUTE  OF  FRAUDS. 


See  "Frauds,  Statute  of." 


STATUTE  OF  LIMITATIONS. 

See  "Limitation  of  Actions." 


STATUTES. 

I.  ENACTMENT  AND  APPROVAL,  §§  1-5. 
II.  AMENDMENT,  §§  6-9. 

III.  SUBJECTS  AND  TITLES  OF  ACTS,  §§ 

10-12. 

IV.  CONSTRUCTION,    OPERATION,    AND 

EFFECT,  §§  13-23. 
V.  REPEAL.  S§  24-33. 
VI.  PLEADING  AND  PROOF,  §§  34,  35. 

Contract  in  violation  of  statute,  public  policy,  see 
"Contracts,"  §  15. 

Curative  acts,  see  "Constitutional  Law,"  §  27. 

affecting  foreign  acknowledgments,  see  "Ac- 
knowledgment," §  5. 

Judicial  notice  of  public  laws,  see  "Evidence," 
I  4. 

Local  and  special  acts,  see  "Constitutional  Law," 
§§  16-25. 

Necessity  of  statute  to  jurisdiction  on  appeal,  see 
"Appeal."  S  2. 

Reading  statutes  to  jury,  see  "Trial,"  §  45. 


I.  ENACTMENT  AND  APPROVAL. 

Duty  of  legislature  to  enact,  see  "Constitutional 
Law,"  §  64. 

Enactment  of  ordinances,  see  "Municipal  Corpo- 
rations," §§  22,  23. 

§   1.    Enactment. 

(Minn.;    1807.) 

Laws  1889,  c.  91,  reducing  the  time  for 
bringing  an  action  to  recover  real  estate  from 
20  to  15  years,  was  constitutionally  passed. — 
Kelly  v.  Gallup  (Minn.)  09  N.  W.  S12. 

§  2.    Amendment  pending  enactment, 
la]     (Mich.:    ifSltr..) 

Act  March  15,  1S95,  amending  the  Detroit 
city  charter,  providing  for  a  fund  to  be  expended 
by  the  board  of  health  for  the  remainder  of  that 
year,  was  not  enacted  in  violation  of  Const,  art. 
4,  §  28,  prohibiting  the  introduction  of  bills  after 
the  first  50  days  of  the  session,  because  an  amend- 
ment thereto,  which  was  germane  to  the  purpose 
"f  the  act,  was  introduced  after  the  limitation  had 
expired.— Davock  v.  Moore  (Mich.)  63  N.  W. 
424. 

105  Mich.  120. 

[b]  (Wis.;    ISSHJ.) 

Where  a  bill  as  approved  contains  impor- 
tant clauses  which  the  journals  show  were 
stricken  out  by  amendment  in  the  houses,  it  is 
invalid.— State  v.  Wendler  (Wis.)  OS  N.  W. 
759. 

[c]  (Wis.;    189C.) 

Bill  No.  258  S  was  passed  after  amend- 
ments, and,  bv  mistake,  two  bills  numbered  258 


were  sent  to  the  governor,  and  approved.  One 
was  printed  in  Laws  1S95  as  chapter  221,  on 
page  367,  and  the  jthei  as  chapter  221.  mi  page 
397.  The  forniei  chapter  is  invalid,  because 
not  the  bill  passed  in  either  house.  The  latter 
does  not  contain  the  amendments  to  the  orig- 
inal hill  Held,  that  the  fact  that  the  amend- 
ments were  embodied  in  the  funnel-  does  not 
save  the  latter  from  invalidity,  on  account  of  its 
failure  to  contain  them.  —  State  v.  Wendler 
(Wis.)  68  N.  W.  759. 

§   3.    Approval  by  executive. 

(Mien.:    ISO.",.) 

Const,  art.  4.  §  14.  provides  that,  if  any 
bill  he  not  returned  by  the  governor  within  ten 
days  after  it  has  been  presented  to  him,  the  same 
shall  become  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  legislature,  by  their  adjourn- 
ment, prevent  its  return,  in  which  case  it  shall 
not  become  a  law;  and  that  the  governor  may 
approve  and  sign,  within  five  days  after  the  ad- 
journment of  the  legislature,  any  act  passed  dur- 
ing the  last  five  days  of  the  session,  and  the  same 
shall  become  a  law.  Held,  that  a  bill  passed  pre 
vious  to  the  last  five  days  of  the  session,  and 
signed  by  the  governor  after  the  adjournment 
of  the  legislature,  became  a  law.  Grant.  J.,  dis- 
senting.—City  of  Detroit  v.  Chapin  (Mich.)  66 
N.  W.  587. 

§   4.    Evidence — Journal  entries. 

(Minn.;    ISSMi.) 

Where  the  legislative  journals  show  that 
a  bill  or  bills  of  one  title  came  before  the 
legislature,  sometimes  designated  as  "H.  F. 
No.  399,"  and  sometimes  as  "H.  F.  No.  339." 
and  it  is  conceded  that  if  these  numbers  refer 
to  the  same  bill  the  journals  affirmatively  show 
that  the  act  in  question  was  constitutionally 
passed,  and  it  appears  that  only  one  bill  of  said 
title  was  introduced  at  that  session  of  the  leg- 
islature, and  that  the  only  one  introduced  was 
II.  F.  No.  399,  and  that  H.  F.  339  was  on  an 
entirely  different  subject,  and  was  passed  long 
before  the  passage  of  the  act  in  question,  the 
file  number  will  be  rejected  as  surplusage,  and 
the  bill  held  to  have  been  constitutionally 
passed. — Miesen  v.  Canfield  (Minn.)  67  N.  W. 
632. 

64  Minn.  513. 


§  5. 


Presumption. 


[a]  (Minn.:    18»G.) 

The  presumption  that  a  properly  au- 
thenticated bill  was  passed  in  accordance  with 
the  constitution  is  not  overcome  by  the  failure 
of  the  legislative  journals  to  show  any  fact 
which  is  not  specifically  required  by  the  consti- 
tution to  be  entered  therein. — Miesen  v.  Can- 
field  (Minn.)  67  N.  W.  632. 
64  Minn.  513. 

[b]  (Wis.;    IStMi.) 

It  cannot  be  presumed,  on  a  question  of  the 
enactment  of  bill  No.  258  S  (Laws  1895,  p.  397, 
c.  221).  that  a  reference  in  the  assembly  journal 
to  bill  No.  258  A,  as  having  been  passed,  meant 
258  S,  and  thn*  the  use  of  the  letter  "A"  was 
a  clerical  error,  where  said  journal  shows  that 
there  was  introduced  in  the  assembly  a  bill 
known  as  "L'."S  A."— State  v.  Wendler  (Wis.) 
08  N.  W.  759. 


II.    AMENDMENT. 

Pending  enactment,  see  ante,  §  2. 

§   6.    Necessity  of  reference  to  act  amend' 
ed. 

[a]     (Neb.;    1896.) 

Laws  1895,  c.  71,  providing  for  the  ap- 
pointment of  a  board  of  trustees  in  certain 
counties  to  construct  and  operate  a  canal,  is  in- 
valid, as  an  artempt  to  amend  the  general  cor- 
poration law  without  referring  to  its  provisions. 
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(§  1«)     1744 


St:ite  v.  Bonn]  of  Com'rs  of  Douglas  County 
(Neb.)  66   V   W.    134. 

17    Ncli.    1 28. 

|i.|     (Neb.  |    1897.) 

The  act  of   L895,  allowing  persons  outside 
the  district    to  receive  Instruction  at  the  nigh 

School,     is    .-ill    :  1 1 1 1 .  ■  1 1 . 1 1 1 1 .  nl     of     1  In-    previous    net 

limiting  that  right  to  children  residing  within 
the  district,  and  consequently  is  unconstitu- 
tional in  noi  mentioning  or  describing  the  latter 
act. — Board  of  Education  of  Aurora  v.  Moses 
(Neb.)  70  N.  \V.  940. 

§   7.    By  indirection. 

(Mich.)    1895.) 

'_'  How.  Ann.  St.  §  5801,  provided  that, 
on  a  petition  for  the  probate  of  a  will,  public  nn- 
tice  of  the  hearing  should  be  given  by  personal 
service  on  all  persons  interested,  or  l>y  publica- 
tion for  three  successive  weeks.  3  How.  Ann. 
St.  §  t:M2,  provided  that,  when  any  of  the  heirs 
are  residents  of  a  foreign  country,  notice  shall 
be  sent  to  a  consul  of  such  foreign  nation  at  least 
60  'lavs  before  such  day  nl'  hearing.  Ihhl.  thai 
sect  imi  t;s  I 'J  is  not  in  conflict  with  section  5801, 
and  does  not  necessarily  amend  it  so  as  to  violate 
the  constitutional  prohibition  of  an  amendment 
liy  indirection.— Rice  v.  Hosking  (Mich.)  G3  N. 
W.  311. 

105  Mich.  303. 

§   8.    Title  of  amending  act. 

[a]  (Minn.;    180<S.) 

When  an  act  purports  to  amend  any  part 
of  the'  General  Statutes  of  1878.  its  title  is  suffi- 
cient if  it  would  be  so  if  such  statutes  were 
an  original  enactment,  and  hence  Gen.  Laws 
1885,  c.  53,  entitled  "An  act  to  amend  section 
36  of  chapter  73  of  the  General  Statutes  of  1878, 
relating  to  the  testimony  of  witnesses,",  is  not 
repugnant  to  Const,  art.  4,  §  27.— Hall  v.  Leland 
(Minn.)  66  X.  \Y.  202. 
04   Minn.   71. 

[b]  (Neb.;    1800.) 

Act  Feb.  27.  1870,  entitled  "An  act  to 
amend  chapter  13,  Revised  Statutes  of  1866, 
entitled  'Courts'  "  (section  40),  is  unconstitu- 
tional in  amending  Act  Feb.  19,  1S77.  §  5, 
without  referring  in  its  title  to  said  section  or 
act,  and  without  repealing  said  section.— Mor- 
gan v.  State  (Neb.)  67  N.  W.  7S0. 
48  Neb.  79S. 

§  9.    By    reference    to    title    only — Setting 
forth  sections  referred  to. 

[a]  (Nel>.:    1SOO.) 

Since  it  is  only  when  the  act  is  incom- 
plete in  itself,  and  manifestly  amendatory  of 
some  existing  statute  to  which  it  does  not  re- 
fer, that  it  is  within  the  inhibition  of  Const. 
art.  3.  §  11,  providing  that  no  law  shall  be 
amended  unless  the  new  act  contain  the  section 
or  sections  so  amended,  and  such  section  or 
sections  are  repealed.  Act  March  30.  1891 
(Laws  1891,  c.  33),  authorizing  the  organization 
of  mutual  insurance  companies,  being  complete 
in  itself,  does  not  violate  that  provisiou. — State 
v.  Moore  (Neb.)  67  N.  W.  876. 
48  Neb.  870. 

[b]  (Neb.;    1896.) 

Since  an  amendatory  act  is  not  unconstitu- 
tional because  of  an  apparent  confusion  in  its 
application  to  the  statute  sought  to  be  amended, 
if  the  intention  of  the  legislature  is  not  doubtful, 
and  the  amendment  is  consistent  with  the  title 
and  subject-matter  of  the  original  law,  Act 
March  10,  1885  (Laws  1885,  p.  162,  c.  20), 
amending  Act  March  1,  1879,  §  69,  providing  for 
the  organization,  government,  and  powers  of 
cities  and  villages,  is  not  invalid,  though  an  act 
had  been  passed  March  2,  1885,  with  an  emer- 
gency clause,  amending  a  subdivision  of  said 
section  69.— State  v.  Kearney  (Neb.)  68  N.  W. 
533. 


[c]     (Neb.i    1800.) 

Since  Const  art.  3,  §  11,  providing  that  no 

umi   shall  be  amended  unless  the  new  ad  con 

tains  the  section  or  sections  amended,  doi 

require  the  amendment   of  »   subdivision   ol   n 

n  of  a  designated  Btatute  to  set   forth  the 

entire    section    as   a n, en. led.    Aet    March    2,    L885 
(Laws    |SS5,  p.   16],  ,-.    llu.   amen, ling  Comp.   St. 
c.  14,  §  69,  subd,  1.  do.s  noi  conflict  therewith. 
State  v.  City  of  Kearney  (Neb.)  68  N.  \V. 

[<1]      (Neb.;     ISOT.t 

The  "Depository  Law,"  providing  for  the 
deposit  of  public  money  by  the  state  treasurer 
in  legally  constituted  depositories  for  public 
funds,  is  not  amendatory  of  Comp.  St.  ...  83, 
art.  I.  §  2,  subd.  8,  relating  to  duties  of  the  state 
treasurer,  and  is  therefore  not  unconstitutional, 
as  not  containing  the  latter  section.  In  re  State 
Treasurer's  Settlement  (Xeb.)  70  X.  \Y.  532. 
I  el      (Neb.;     I  SOT.) 

Chapter   46,    Sess.    Laws    1891,    relating   to 
public   schools,   is   complete  in   itself,   and 
need    not   comply   with   Const,   art.    .';,    §    11. 
quiring  an  amendatory  act  to  set  out   the  sec- 
tions   amended.— AUholder    v.    State    (Neb.)    70 
X.  W.  544. 


III.    SUBJECTS  AND  TITLES  OF  ACTS. 

Amendment  by  reference  to  title,  see  ante,  §  9. 
Title  of  amending  act,  see  ante,  §  8. 

§    10.    Expression  of  subject  in  title, 
[a]     (Mich.;   1895.) 

The  act  "to  establish  and  provide  jus- 
tices' courts  in  the  eitv  of  Detroit,  and  to  re- 
peal Act  No.  280  of  the  Local  Acts  of  1883  en 
titled  'An  act  relative  to  justices'  courts  in  the 
city  of  Detroit,'  "  is  not  repugnant  to  Const, 
art.  4,  §  20,  declaring  that  "no  law  shall  em- 
brace more  than  one  object,  which  shall  be  ex- 
pressed in  its  title";  the  one  general  object  ex- 
pressed in  the  title  being  to  establish  and  pro- 
vide justices'  courts  in  the  said  city,  and  all  the 
provisions  of  the  act  being  germane  to  that  ob- 
ject.— Messenger  v.  Teagau  (Mich.)  64  N.  W. 
499;  Engel  v.  Donovan,  Id. 
[bj     (Mich.;     1895.) 

Act  No.  183,  Rub.  Acts  1SS1,  entitled 
"An  act  to  compel  steam  vessels  *  *  *  to 
provide  fire  screens  for  smokestacks,  and  to 
provide  a  penalty  for  its  violation,"  does  not 
contravene  Const,  art.  4,  §  20,  providing  that 
"no  law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  in  its  title,"  though 
it  provides  for  recovery  of  damages  occasion  i 
by  neglect  to  provide  such  screens;  the  term 
"penalty"  being  broad  enough  to  include  this. — 
Burrow's  v.  Delta  Transp.  Co.  (Mich.)  64  N.  \V. 
501.  ■ 

[c]     (Mich.;    1895.) 

Rub.  Acts  is,s.-,,  Xo.  109.  entitled  :'An 
act  to  amend  How.  St.  §  915.  relative  to  com- 
pensation of  sta'e  troops,"  and  providing  that 
their  compensation  shall  be  paid  by  the  coun- 
ty sending  the  requisition,  is  not  unconstitution- 
al in  that  the  title  of  the  act  does  not  cover 
the  provisions  thereof.  —  Auditor  General  v, 
Board  of  Sup'rs  of  Bay  County  (Mich.)  64  X 
W.  570. 

Irt]      (Mich.;    1805.) 

The  provision  of  Pub.  Acts  1895,  Act  No. 
200,  §  2,  forbidding  any  person  to  "use  any 
pound,  trap,  stake,  gill,  or  set  nets  or  seines  or 
any  device  of  any  kind  for  taking  fish  in  any 
of  the  tributaries  of  Saginaw  river."  is  covered 
by  the  title.  "An  act  for  the  protection  of  fish 
in  the  Saginaw  river  and  its  tributaries,  and 
to  repeal  aet  number  thirty-one  of  the  Public 
Acts  of  1893."— In  re  Yell  (Mich.)  65  N.  W,  97. 
£e]     (Mich.:    1895.) 

Pub.  Acts  1889,  No.  99  (3  How.  Ann.  St 
§  9314d),  entitled  "An  act  to  provide  for  the 
punishment  of  crimes  in  certain  eases,"  which 
makes  it  a  felony  to  take  indecent  liberties  with 
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male  children,  is  in  violation  of  Const,  art.  4.  § 
20,  requiring  the  object  of  an  act  to  be  express- 
ed in  the  title— In  re  Snyder  (Mich.)  05  N.  W. 
5G2. 

[I]      (Midi.;    1S9G.) 

3  How.  Ann.  St.  §  6222,  providing  that 
"any  clergyman  or  magistrate  who  shall  join 
together  in  marriage  parties  who  have  not  de- 
livered to  him  a  properly  issued  license  *  *  * 
shall  be  adjudged  guilty  of  a  misdemeanor,"  is 
within  the  title  of  the  act,  which  is  "An  act  for 
the  requiring  a  civil  license  in  order  to  marry 
and  for  due  registration  of  the  same,  and  to 
provide  a  penaltv  for  the  violation  of  the  same." 
—People  v.  McGlaughlin  (Mich.)  66  N.  W.  385. 

[K]     (Mich.;    188G.) 

Local  Acts  1893.  No.  306.  was  entitled 
"An  act  relative  to  justice  courts  of  the  city 
of  Grand  Rapids,  to  reduce  the  number  thereof 
and  to  fix  the  compensation  of  such  justices  and 
provide  a  clerk  and  offices  thereof."  By  Local 
Acts  1895.  No.  274.  entitled  "An  act  to  amend 
an  act  entitled,  'An  act  relating  to  justice  courts 
in  the  city  of  Grand  Rapids  *  *  *'  "  etc..  jus- 
tices of  the  peace  in  the  city  of  Grand  Rapids 
were  given  exclusive  jurisdiction  of  actions  be- 
tween residents  of  the  city  within  the  lim  ts 
of  a  justice's  jurisdiction.  Ilrlil,  that  the  amend- 
atory provision  was  sufficiently  expressed  in 
the  title  of  the  act,  under  Const,  art.  4.  §  20, 
requiring  that  a  statute  shall  contain  but  one 
object,  which  shall  be  expressed  in  its  title. — 
Soukup  v.  Van  Dyke  (Mich.)  67  N.  W.  911. 

[Ill      (Mich.:    1896.1 

Tun.  Acts  1S93,  No.  1S6,  was  entitled  "An 
act  to  amend  section  1  of  Act  No.  159,  Session 
Laws  of  1891,  entitled  'An  act  to  regulate  the 
taking  and  catching  of  fish  in  the  inland  waters 
of  this  state.'  "  The  title  of  the  act  amended 
contained  the  word  "lakes,"  instead  of  "wa- 
ters." and  the  object  of  the  amendment  was  to 
extend  the  law  of  1891  to  inland  waters  other 
than  lakes.  The  title  of  the  bill  upon  which 
the  act  of  1S93  was  passed  also  correctly  used 
the  word  "lakes."  Held,  that  the  act  of  1S93 
was  unconstitutional,  in  that  its  object  did  not 
appear  in  the  title. — Fish  v.  Stockdale  (Mich.) 
69  N.  W.  92. 

[i]     (Mich.;    1S9G.) 

Local  Acts  1893,  p.  1270.  tit.  10,  §  14,  de- 
claring that  the  city  council  of  Lansing  shall 
afford  fire  and  police  protection  to  state  proper- 
ty, and  care  for  the  streets,  walks,  and  sewers 
adjacent  to  such  property,  and  that  the  state 
shall  pay  the  city  such  sum  as  would,  in  the 
judgment  of  the  city  assessor,  be  lawfully  as- 
sessable for  like  purposes  against  property  gen- 
erally in  said  city,  violates  Const,  art.  4,  §  20, 
in  that  no  such  object  is  expressed  in  its  title, 
"An  act  to  reincorporate  the  city  of  Lansing, 
*  *  *  and  to  repeal  all  acts  and  parts  of 
acts  in  conflict  therewith."  Hooker  and  Mont- 
gomery, J.L,  dissenting.  —  City  of  Lansing  v. 
Board  of  State  Auditors  (Mich.)  69  N.  W.  72.3. 

[jl     (Mich.:    1897.) 

A  charter  amendment  requiring  an  action 
against  the  city  for  negligent  injury  to  be  com- 
menced within  a  year,  and  written  notice  of 
the  injury  to  be  given  the  city's  law  department 
within  three  months,  may  be  added,  where  the 
original  act  is  entitled  "An  act  to  provide  a 
charter  for  the  city  of  D.,  and  to  repeal  all 
acts  and  parts  of  acts  in  conflict  therewith."— 
City  of  Detroit  v.  Donovan  (Mich.)  70  N.  W. 
■v.t!. 

[k]      (Minn.;    1895.) 

Sp.  Laws  1881,  c.  76,  entitled  "An  act  to 
amend  and  consolidate  the  charter  of  the  city 
of  Minneapolis,"  and  providing  that,  on  con- 
viction by  the  municipal  court  of  that  city  for 
the  violation  of  an  ordinance  relating  to  the 
exercise  of  a  license  issued  by  the  council,  the 
court  may,  and  on  a  second  conviction  shall, 
revoke  the  license,  in  addition  to  the  penalties 
provided  by  law  and  by  ordinance  for  such  vio- 


lation,  is  not  in  conflict  with  Const,  art.  4,  § 
27.— State  v.  Anderson  (Minn.)  65  N.  W.  265. 
63  Minn.  208. 

[1]      (Minn.;    1S95.) 

Const,  art.  4,  §  27,  providing  that  the 
subject  of  a  law  shall  be  expressed  in  its  title, 
does  not  apply  to  the  action  of  the  legislature 
proposing  a  constitutional  amendment. — Julius 
v.  Callahan  (Minn.)  65  N.  W.  267. 
63  Minn.  154, 
[m]      (Minn.:    189G.) 

Laws  1893.  c.  124  (Gen.  St.  1894,  §  2171), 
entitled  "An  act  for  the  preservation,  propaga- 
tion, and  protection  of  the  game  and  fish  of  the 
state  of  Minnesota,"  in  making  it  a  misdemean- 
or for  any  person  to  have  in  his  possession,  with- 
in said  state,  any  game  or  fish  which  has  been 
captured  in  or  shipped  out  of  any  other  state  or 
country  in  violation  of  the  laws  thereof,  conflicts 
with  Const,  art.  4,  §  27— State  v.  Chapel 
(Minn.)  65  N.  W.  940. 
63  Minn.  535. 
I  i.  I     (Minn.;    1896.) 

Gen.  Laws  1878,  c.  53,  entitled  "An  act 
providing  for  the  foreclosure  of  mortgages  by 
advertisement,"  does  not  contain  a  subject 
which  is  not  expressed  in  its  title,  in  that  it 
provides,  in  section  24,  for  a  penalty  to  en- 
force fidelity  on  the  part  of  the  mortgagee  in 
foreclosing  the  mortgage  and  accounting  for 
the  proceeds  of  the  sale. — Lynott  v.  Dickerman 
(Minn.)  67  N.  TV.  1143. 

£o]     (Minn.;    1896.) 

Laws  1872,  c.  S7,  entitled  "An  act  to 
change  the  county  lines  of  Otter  Tail  county," 
which  detaches  from  Wilkin  county  certain 
townships  which  it  attaches  to  Otter  Tail  coun- 
ty, sufficiently  expresses  its  subject  in  its  title. 
— In  re  Section  No.  Six,  Township  One  Hundred 
and  Thirty-Four  (Minn.)  68  N.  W.  323;  State 
v.  Honerud,  Id. 

[p]      (Minn.:    1S97.) 

The  title  of  Laws  1893.  c.  143,— "to  provide 
for  the  creation  and  organization  of  new  coun- 
ties and  government  of  the  same," — is  sufficient 
to  cover  the  provisions  therein  for  changing  the 
boundaries  of  organized  counties,  the  temporary 
location  of  the  seats  of  new  counties,  the  organi- 
zation of  towns  and  school  districts  therein,  and 
the  division  of  the  indebtedness  of  the  old  coun- 
ties from  which  new  counties  are  created  between 
such  old  and  new  counties. — State  v.  Board  of 
Com'rs  (Minn.)  69  N.  W.  1083. 

£<l]     (Neb.:    1S95.) 

Act  April  6,  1S91,  entitled  "An  act  to 
amend  section  136  and  section  139  of  chapter 
16,  Comp.  St.  1889,  and  to  repeal  said  original 
sections,"  is  not  unconstitutional  on  the  ground 
that  the  subject-matter  of  the  portion  of  the 
act  which  makes  its  provisions  operative  as  to 
actions  pending  or  accrued  is  not  expressed  in 
the  title.— Kleckner  v.  Turk  (Neb.)  63  N.  W. 
469. 

45  Neb.  176. 
£r]     (Neb.;   1895.) 

Act  March  27,  1S89,  entitled  "An  act  to 
provide  for  water  rights  and  irrigation,  and  to 
regulate  the  use  of  water  for  agriculture  and 
manufacturing  purposes"  and  providing  for  the 
acquisition  by  irrigation  companies  of  rights  of 
way  for  canals  and  ditches,  is  not  in  conflict 
with  Const,  art.  3,  §  11.  providing  that  no  bill 
shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title.— Paxton  & 
Hershey  Irrigating  Canal  &  Land  Co.  v.  Farm- 
ers' &  Merchants'  Irrigation  &  Land  Ob.  (Neb.) 
64  N.  W.  343.  45  Neb.  SS4. 
[s]     (Neb.:    1895.) 

Act  1S95,  amending  Act  18S7,  incorporat- 
ing cities  of  the  metropolitan  class,  and  defining, 
regulating,  and  prescribing  their  powers  of  gov- 
ernment, does  not,  in  authorizing  the  removal  of 
officers  of  the  appointing  board  of  fire  and  police 
commissioners,  render  the  act  in  conflict  with 
Const,  art.  3,  §  11,  providing  that  no  bill  shall 
contain  more  than  one  subject,   which  shall  be 
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clearly  expressed  Is  its  title-.  -State  v.  Bemis 
64  N.  \\ .  348,  to  Neb.  724 

[t]      <N.-I>.;     1896.) 

v.      1895,  entitled  "An  nl  a 

eontrai  •    i  etw  een    the   state   of    Nebra  I 
1 1  ,  alle  ed  d  si   nee  ol    VI.,  for  leasing  the  pen 
itentiary,  penitentiary  grounds,  and  convict   la 
i»>r  of  the  state,"  and  providing,  in  section  5, 
for   the   leasing  of  the  convict    labor  until   the 
last  daj  of  the  next  session  of  the  legislature,  is 
in  conflict   with  Const,  art.  8,  S    11.— State   v. 
Holeomb,  (15  N.  W.  878,  40  Neb.  612. 

I  ,i  i    (Neb.t   issue.) 

The  title  of  Laws  1895,  c.  71,  purporl 
confer  on  certain  counties  power  to  construct, 

own.  and  operate  canals,  and  i iquire  right  of 

way,  and  for  the  appointment  of  a  board  of  trus- 
tees t"  carry  the  provisions  into  effect.  The  act 
provided  for  the  appointment  of  a  board  of  trus- 
tees, and  that  in  this  board  should  be  vested 
the  power  to  construe!  and  operate  such  canal, 
and  such  board  might,  in  its  own  name,  ac- 
quire right  of  way  even  by  condemnation  pro- 
ceedings. Ihhi.  that  the  subject  was  not  ex- 
pressed in  its  title,  as  required  by  Const,  art.  3, 
IS  11.  -State  v.  Board  of  I  'oin'rs  of  Douglas 
Count  v  (Neb,)  66  N.  W.  434. 

47  Neb.  428. 

tv]     (Neb.;    1890.) 

Act  Ma r.h  31,  1887.  entitled  "An  act  to 
amend  section  85  of  the  Code  of  Civil  Procedure 
in  regard  to  lis  pendens  and  to  repeal  said  orig- 
inal section,"  in  so  far  as  il  makes  a  lis  pen, lens 
constructive  notice  of  such  action  to  the  hold- 
ers of  liens  or  conveyances  executed  prior  to  the 
filing  of  such  lis  pendens,  is  unconstitutional, 
as  failing  to  express  iis  subject  in  its  title.— 
Sheaslev  v.  Kens  (Neb.)  66  N.  W.  1010. 

48  Neb.  57. 

[vr]     (N.-l).:    1896.) 

Act  March  30,  1891  (Laws  1801,  e.  33), 
entitled  "An  act  to  authorize  the  organization 
of  mutual  insurance  companies,"  has  hut  one 
general  object,  which  is  fairly  expressed  in  its 
title.— State  v.  Moore  (Neb.)  G7  N.  W.  S7G. 
48  Neb.  870. 

[x]     (Neb.:    1896.) 

Laws  1887,  p.  G62,  c.  107,  entitled  "An  act 
to  amend  section  one  of  an  act  to  amend  sec- 
tions one.  two,  and  three  of  an  act  entitled  'An 
act  to  prohibit  the  catching  of  game  fish  in  cer- 
tain cases,'  "  in  so  far  as  it  requires  persons 
erecting  or  maintaining  milldams  to  keep  suit- 
able fishways  around  the  dams,  fails  to  express 
its  subject  in  its  title,  and  is  accordingly  in  so 
far  invalid. — West  Point  Water-Power  &  Land 
Imp.  Co.  v.  State  (Neb.)  68  N.  W.  507. 

[y]     (Neb.;   1896.) 

Where  an  act  has  been  passed  complete  in 
itself,  the  legislature  may,  under  the  title  of  an 
act  to  amend  such  act,  substitute  another  law 
of  similar  complete  character:  and  so  long  as 
its  provisions  are  germane  to  the  title  and  sub- 
ject of  the  act  amended,  it  may  be  valid,  al- 
though it  may  operate  incidentally  to  modify 
other  statutes.— Henry  v.  Ward  (Neb.)  68  N.  W. 
518. 

[a]     (Neb.;    1897.) 

The  title  of  Sess.  Laws  1879,  p.  82,— "An 
act  to  amend  chapter  1"  of  the  Revised  Statutes 
of  1806,  entitled  'Courts.'" — was  broad  enough 
to  cover  a  provision  for  a  stenographic  reporter 
for  each  district  court,  and  for  his  compensation. 
—State  v.  Moore  (Neb.)  70  N.  W.  56. 

[m]     (Neb.;   1897.) 

The  term  "text  book"  as  used  in  the  title 
of  Sess.  Laws  1891,  c.  46,  requiring  school  dis- 
tricts to  furnish  text  books  for  the  children,  is 
broad  enough  to  include  all  apparatus  and  ap- 
pliances proper  for  use  in  the  schools. — Affholder 
v.   State   (Neb.)  70  N.  W.  544. 
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la]     (Iowa;    1895.) 

That    the   '      be   in   effect    a   lii 

law  does  not   render  it  invalid    il    being  ci 
by  another  name  in  both  the  title  and  the  act  it- 
self.-State  v.  I  .  iwa)  02  N.  W.  772. 

lb]     llonu;    1MI.-..) 

ii         ibjecl    is   sufficiently  expressed   in 
the  title  ol    Vets  25th  Gen.  Assent,  c.  62  ("Mulct 
Law"),  entitled  "An  act  to  tax  the  traffic  in  in- 
toxicating liquors  and   to  regulate  and  co 
the  same."  the  body  of  which  authorizes  a  tax 
of  $600  against  the  Beller  of  liquors  and  owner 
of  ttie  property,  and  the  levy  of  additional 
when  deemed  necessary  for  further  reguls 
the  traffic,  and  provides  that  the  act  shall  not 

be    construed   as   a    license.    ,,r   as   legalizinj 

business,  nor  as  protecting  the  wrongdoer  I 
any  penalty  provided  for  i,y  existing  laws 
cept  as  otherwise  provided  therein,  and  re, inn- 
ing the  payer  oi  the  tax  t,,  file  with  the  county 
auditor  the  written  consent  of  a  majority  of  the 
resident  voters. — State  v.  Forkner  (Iowa)  02  N. 
\V.   772. 

§   12.    Plurality   of   subjects. 

[a]     (Mich.;   1890.) 

3  How.  Ann.  St.  §§  6222a-6222k,  inclu- 
sive, entitled  "An  act  for  the  requiring  a  civil 
license  in  order  to  marry,  and  the  due  r 
of  the  same,  and  to  provide  a  penalty  for  the 
violation  of  the  same,"  is  not  in  violation  of 
('mist.  art.  4.  §  211.—  People  V.  McGlau 
(Mich. i  66  N.  W.  385. 

IbJ     (Minn.;    1894.) 

Laws  1893,  c.  206,  entitled  "An  act  to 
autbori;  t  reassessments  for  local  improvements 
by  cities  and  to  legalize  certain  of  such  assess- 
ments," is  not  repugnant  to  Const,  art.  1.  5  27. 
as  embracing  more  than  one  subject. — In  re 
City  of  Duluth,  61  N.  W.  678,  59  Minn.  522; 
Beynolds  v.  City  of  Duluth,  Id;  In  re  Piedmont 
Ave.  East,  Id;    Scoville  v.  City  of  Duluth,  Id. 

[c]     (Minn.;    1896.) 

Laws  1S85,  c.  184  (Gen.  St.  1894,  § 
3312),  entitled  "An  act  to  provide  for  the  in- 
corporation and  regulation  of  co-operative  or 
assessment  life,  endowment,  and  casualty  in- 
surance associations  and  societies."  does  not  in- 
clude more  than  one  subject,  in  that  it  provide- 
that  the  money  to  be  paid  by  such  associations 
under  their  policies  or  certificates  shall  be  ex- 
empt from  execution.— First  Nat.  Bank  v.  How 
(Minn.)  67  N.  W.  994. 

[<I]     (Neb.;    1895.) 

Laws  1895,  c.  28,  entitled  "An  act  to 
provide  for  township  organization,  to  divide 
counties  under  township  organization  into  su- 
pervisor districts,  to  determine  the  rights,  pow- 
ers and  liabilities  of  towns,  the  duties  and  com- 
pensation of  the  officers  thereof,  and  to  provide 
for  the  election  of  town  officers,  and  for  the 
election  of  supervisors  and  the  terms  of  office 
of  supervisors  to  be  elected  and  chosen  in  the 
several  supervisor  districts  into  which  the  coun- 
ty is  to  be  divided  when  governed  by  township 

organization,"    embracing   the   whole   subji 

township  organization,  but  not  affecting  coun- 
ties, except  in  regard  to  the  construction  of 
boards  of  supervisors,  is  not  in  conflict  with 
Const,  art.  3,  §  11.— Van  Horn  v.  State,  64  N. 
W.  365,  46  Neb.  62. 

[e]     (S.  D.;   1896.) 

Laws  1895,  e.  64,  authorizing  the  sev- 
eral courts  of  the  state  "to  hear,  try  and  de- 
termine prosecutions  upon  information,  for 
crimes,  misdemeanors  and  offenses"  theretofore 
triable  on  indictment  only,  embraces  but  a  sin- 
gle subject,  and  is  not  in  violation  of  Const, 
art.  3.  g  21.  which  provides  that  "no  law  shall 
embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title."— State  v.  Ayers  (S. 
D.)  67  N.  W.  011. 
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IV.    CONSTRUCTION,     OPERATION, 
AND  EFFECT. 

Extraterritorial  force  of  penal  laws,  see  "Conflict 
ni  Laws,"  5  1. 

Retrospective  and  ex  post  facto  laws,  see  "Con- 
stitutional Law,"  §§  27,  28. 
—  effect  of  statute  relating  to  fraudulent  con- 
veyances, see  "Fraudulent  Conveyances,"  §  10. 

§   13.    General   rules   of   construction. 

[a]  (Mich.;    1895.) 

Act  No.  183,  1'ub.  Acts  18S1,  is  not  repug- 
nant in  its  terms,  because,  while  the  title  is  an 
act  to  compel  steam  vessels  to  provide  fire 
screens  for  smokestacks,  the  body  of  the  act 
provides  that  "all  vessels"  using  wood  for  fuel 
shall  have  fire  screens  attached  to  their  smoke- 
stacks.—Burrows  v.  Delta  Transp.  Co.  (Mich.) 
C4  N.  \V.  501. 

[b]  (Mich.;    1S9C.) 

3  How.  Ann.  St.  §  51S7,  known  as  the 
"Teachers'  Institute  Law,"  provides  that  all 
boards  or  officers  authorized  to  examine  appli- 
cants for  certificates  as  teachers  shall  collect 
from  each  male  applicant  for  a  certificate  an  an- 
nual fee  of  $1,  and  each  female  applicant  an 
annual  fee  of  50  cents,  and  the  director  and 
secretary  of  any  school  board  that  shall  employ 
any  teacher  who  has  not  paid  the  fee  shall  col- 
lect at  the  time  of  making  contract  such  fee, 
and  that  all  persons  paying  such  fee  shall  be 
given  a  receipt  for  the  same,  and  no  person 
shall  be  required  to  pay  said  fee  more  than  once 
in  any  school  year.  The  law  also  provides  that 
the  money  thus  derived  shall  be  expended  to- 
wards defraying  the  expense  of  holding  teach- 
ers' institutes.  Held,  that  section  .",187  is  not 
defective,  incomplete,  and  ineffectual,  and  there- 
fore void. — Hammond  v.  School  Board  of  City 
of  Muskegon  (Mich.)  67  N.  W.  073. 

[c]  (lVeb.;    1895.) 

When  two  independent  statutes  are  not 
necessarily  in  conflict,  the  later  one  will  not  be 
eonstrued  as  creating  an  exception  to  the  opera- 
tion of  the  earlier. — Lingonuer  v.  Ambler  (Neb.) 
(12  N.  \V.  486. 

44  Neb.  316. 

[d]  (Neb.;    189«.) 

Where  language  similarto thatcontained  in 
B  statute  has  previously  been  used  in  other  acts, 
and  has  received  a  practical  interpretation  by  the 
legislative  and  executive  departments  of  the  gov- 
ernment, the  presumption  is  that  the  language 
was  used  in  the  later  act  in  view  of  such  con- 
struct dii.—  State  v.  Moore  (Neb.)  69  N.  W.  373. 
lej     (Wis.:    1890.) 

The  fact  that  the  insurance  commissioners 
of  the  state,  charged  with  the  execution  of  the 
statutes  regulating  the  fees  to  be  paid  by  for- 
eign insurance  companies,  have  uniformly  fail- 
ed to  correctly  apply  such  statutes  in  the  ease 
of  a  certain  company,  does  not  constitute  a 
practical  construction  of  such  statutes,  contrary 
to  their  plain  provisions,  which  is  binding  on 
the  courts. — Travellers'  Ins.  Co.  v.  Pricke  (Wis.) 
(18  N.  W.  958. 

§   14.    Certainty. 

[a]     (Neb.;   1897.) 

A  statute  is  not  void  for  uncertainty  be- 
cause it  prescribes  as  a  punishment  the  same 
punishment  which  is  prescribed  for  doing  anoth- 
er named  act,  when  the  same  Code  defines  the 
latter  act  and  prescribes  its  punishment. — Davis 
v.  State  (Neb.)  70  N.  W.  984. 

lb]     (Neb.  j    1897.) 

Crim.  Code,  §  93,  making  the  displacement 
of  a  railway  track  a  felony,  and  containing  the 
proviso  that  if  such  displacement  occasion  death 
the  person  displacing  the  fixtures  shall  be  guilty 
(  f  murder  in  the  first  decree,  second  degree,  or 
manslaughter,  is  not  void  for  uncertainty  be- 
eause  such  degrees  are  no1  defined  in  the  pro- 
viso.—Davis  v.  State  (Neb.)  70  N.   W.  984. 


§15.    Statutes      adopted     from      another 
state. 

[a]  Where  the  legislature  adopts  a  statute  of 
another  state,  the  judicial  construction  which  ob- 
tains in  such  state  is  also  adopted. 

—(Neb.;   1S95)  Coflield  v.  State,  62  N.  W.  875, 
44  Neb.  417: 
(Wis.;   1896)  Pomeroy  v.  Pomeroy,  07  N.  W. 
430,  93  Wis.  262. 

[b]  (Neb.;    1.890.) 

When  the  legislature  adopts  a  statute  of  an- 
other state,  it  also  adopts  the  construction  which 
has  been  placed  on  that  statute  by  the  highest 
court  of  such  state. — Forrester  v.  Kearney  Nat. 
Bank  (Xeb.)  68  N.  W.  1059. 

[c]  (S.  D.;    1S9G.) 

The  chapters  on  guaranty  fComp.  Laws,  §§ 
4293-4296)  and  suretyship  (sections  4297-4320) 
are  to  be  construed  in  the  light  of  the  distinc- 
tion that  a  surety  "enters  into  the  contract 
primarily  for  the  benefit  of  the  debtor,"  while 
with  the  guarantor  "the  benefit  of  the  principal 
debtor  is  no  part  of  the  inducement  to  him  to 
contract";  since  the  commissioners,  in  prepar- 
ing the  Civil  Code  for  New  York  (which  was 
never  adopted  in  that  state),  made  such  distinc- 
tion in  their  notes  to  section  1558  thereof,  de- 
fining a  surety,  of  which  Comp.  Laws.  §  4297,  is 
a  copy.— Bailey  Loan  Co.  v.  Seward  (S.  D.)  C9 
N.  W.  58. 

§    16.    Proviso. 

(Neb.;    1895.) 

Laws  1895.  c.  28.  relating  to  township 
organization,  provides,  in  section  4,  that  the 
balance  of  a  county  which  contains  city  dis- 
tricts having  two  supervisors  shall  be  divided 
into  three  supervisor  districts,  but  the  proviso 
of  that  section  requires  that  the  territory  out- 
side of  the  city  districts  shall  be  divided  so  as 
to  create  seven  districts,  including  such  city 
districts.  Held,  that  the  proviso  controlled  as 
to  the  number  of  districts. — Van  Horn  v.  State 
64  N.  W.  365,  46  Neb.  62. 

§   17.    Correcting;  clerical  mistakes. 
(Neb.;    1895.) 

Act  March  27,  1S89,  art.  2,  §  8,  provides 
that  "if"  any  irrigation  company  may  acquire  a 
right  of  way  for  the  construction  of  its  canals. 
Held,  that  the  word  "if"  should  be  disregarded 
in  construing  the  section. — Paxton  <&  Hershey 
Irrigating  Canal  &  Laud  Co.  v.  Farmers'  it 
Merchants'  Irrigation  &  Land  Co.  (Neb.)  64  N. 
W.  343,  45  Neb.  884. 

§   18.    Effect  of  partial  invalidity. 

[a]  (Midi.;   1897.) 

Pub.  Acts  1895,  No.  181,  authorizes  pro- 
ceedings in  the  nature  of  proceedings  for  discov- 
ery, gives  testimony  taken  under  the  act  the 
force  of  evidence,  and  confers  on  the  judge  at 
chambers  and  the  circuit  court  commissioners, 
before  whom  a  party  must  be  examined,  the  ju- 
dicial power  to  determine  what  is  relevant  to 
the  issue.  Held,  that  the  unconstitutionality  of 
the  last  provision  renders  the  whole  act  void. 
— Mulhern  v.  Grove  (Mich.)  70  N.  W.  15. 

[b]  (Minn.;    189G.) 

"U  bile  the  language  of  Gen.  St.  189 1,  §  2(181). 
is  broad  enough  to  authorize  a  city  to  divert 
lands  held  in  trust  for  a  specific  use  to  another 
and  inconsistent  one.  and  the  language  of  St. 
Paul  Ordinance  2S6  may  be  equally  broad,  it 
does  not  follow  that  either  is  void  in  toto,  since 
the  operation  of  the  statute  may  be  restricted 
by  construction  to  a  grant  of  authority  to  mu- 
nicipalities to  grant  such  rights  in  public 
grounds  as  the  legislature  itself  might  have 
granted,  and  the  ordinance,  although  too  broad, 
will  be  valid  to  the  extent  of  such  granted 
rights  as  the  citv  was  authorized  to  grant. — 
City  of  St.  Paul  v.  Chicago,  M.  &  St.  P.  By. 
Co."  (Minn.)  68  N.  W.  458. 
63   Minn.  330. 
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lc]     i  N.I..!    1896.) 

Conceding  that  the  eleventh  section  of 
Act  March  30,  L891  (Laws  L891,  c.  33),  relating 

to  mutual  Insurance  c panies,  which  provides 

for  the  adjustment  of  loss  by  arbitrators,  is  un- 
constitutional, as  ousting  courts  of  their  con- 
stitutional jurisdiction,  and  hence  void,  the  re- 
mainder oi  i  in'  act  is  not  thereby  vitiated,  ince 
said  section  is  separable  and  distinct  from  the 
remainder.  State  v.  Moore  (Aeb.)  07  N.  W. 
876. 

48  Neb.  870. 
[ill     (Neb. |    is<>7.> 

Where  a  part  of  an  net  amending  a  former 
act  is  unconstitutional  because  it  fails  to  describe 
it,  and  such  part  of  an  act  is  the  inducemenl 
fur  the  passage  of  the  remainder  of  such  act, 
the  entire  ad  is  unconstitutional.— Board  of 
Education  of  city  of  Aurora  v.  Moses  (Neb.) 
To  N.  \V.  946. 

[e]     (N.  D.:    1896.) 

Rev.  Codes,  §§  1738-174::.  attempting  to 
tax  persons  engaged  in  the  occupation  of  offer- 
ing for  sale  by  samples  goods  to  be  shipped 
from  another  state,  being  void  as  to  nonresi- 
dents, is  void  as  to  all  others,  since  it  cannot  be 
assumed  that  the  legislature  would  have  dis- 
criminated against  the  business  interests  of  the 
state  by  imposing  burdens  upon  such  interests 
which  would  not  affect  similar  interests  of  non- 
residents.—State'  v.  O'Connor  (N.  D.)  07  N.  W. 
824. 

5  N.  D.  629. 

tf]      (Wis.;    1890.) 

Laws  1S95,  c.  221,  providing  for  the  pro- 
tection of  game  and  fish,  though  unconstitution- 
al, as  an  ex  post  facto  law,  as  affects  acts  prior 
te  the  passau-e  of  the  act,  is  not  unconstitutional 
as  regards  those  after  the  passage  of  the  act. — 
Bittenhaus  v.  Johnston  (Wis.)  60  N.  W.  805. 
92  Wis.  588. 

§   19.    Presumption    of   validity. 

(Mich.;    IWHi.) 

In  determining  the  necessity  of  a  legis- 
lative act  for  the  public  welfare,  presumptions 
are  in  its  favor,  and  validity  will  be  given  to  the 
act,  unless  the  courts  find  that  the  plain  provi- 
sions of  the  constitution  are  thereby  violated,  or 
the  act  is  not  within  the  rule  of  necessity,  in  view 
.  t  facts  of  which  judicial  notice  may  be  taken. — 
People  v.  Smith  (Mich.)  00  N.  W.  382. 

§  20.    Time  of  taking  effect. 

[a]     (Neb.;    1S95.) 

Act  1895,  amending  Act  1S87,  incorpo- 
rating cities  of  the  metropolitan  class,  passed 
over  the  veto  of  the  governor  April  4th,  in  pro- 
viding for  the  appointment  of  police  commission- 
ers within  oil  days  from  its  passage,  refers  to 
the  time  when  it  should  take  effect,  under  Const, 
art.  3,  §  24,  three  months  from  the  adjourn- 
ment of  the  legislature. — State  v.  Bemis  (Neb.) 
64  N.  \V.  348,  45  Neb.  724. 

[bj     (N.  D.s    1S95.) 

Laws  1893,  c.  74,  relating  to  the  revision 
of  the  statutes  and  the  publication  of  the  same. 
and  providing,  in  section  7,  that,  on  delivery  of 
the  finished  copies  of  the  volume  to  the  secre- 
tary oi  state,  tlie  governor  shall  proclaim  the  ac- 
ceptance of  the  volume,  and  30  days  after  the 
proclamation  the  statutes  shall  take  effect,  and 
thereafter  be  in  force  and  be  received  as  evi- 
dence of  the  laws  of  the  state,  fixed  a  date  when 
the  laws  should  go  into  effect,  as  well  as  when 
they  should  be  received  as  evidence:  and  the 
alterations  in  additions  thereto,  except  when 
otherwise  provided,  do  not  go  into  effect  until 
the  expiration  of  the  30  days  from  the  procla- 
mation.—In  re  Hendricks  (N.  D.)  64  N.  W.  110. 
5  N.  D.  114. 

§   21.    Uniform  operation  of  general  law. 

(IoTia:    1895.)  „„,    _ 

The  fact  that  Acts  23d  Gen.  Assem.  c. 
39,  §  1,  provides  that  the  shares  of  capital  stock 


of  state   banks  shall    I"  I    to  the   banks, 

and    ttol    to   il '    holders,    while 

Cede,  ;.;.  818,  81U,  provide  that  national  bank 
stock  shall  be  assessed  as  the  personal  property 
of  the  owner,  does  no!  render  tie-  sane-  void,  as 
in  violation  of  Const,  an.  1.  .,  S,  providing  that 
general    laws   shall    have   a    uniform   operation.— 

Primghar  Stale  Bank  v.  Rerick  (Iowa>  04  N. 
\V.  sol. 

§  22.    When  statute  is  prospective  or  re- 
trospective. 

[a]  (Mich.)    1H95.) 

Act  March  14,  1895,  prohibits  the  print- 
ing on  tl llieia!  ballot  of  the  name  of  a  candi- 
date receiving  the  nomination  of  two  or  more 

parties  in    more   'hail   ont    column,   and    provides 

that,  in  ease  tin'  candidate  does  not  notify  the 
election  commissioners,   within   live  days  after 

his  name  has  been  certified  to  them  as  bavin:: 
been  nominated  by  two  or  more  parties,  in  lie 
column  of  which  party  he  wishes  his  name  to  be 
printed,  the  commissioners  shall  print  his  name 
in  the  column  of  the  party  first  notifying  them  of 
his  nomination.  Bad,  that  such  act  does  not 
have  a  retrospective  effect,  so  as  to  deprive  a 
candidate  of  the  right  to  have  his  name  appear 
in  the  column  of  each  party,  where  the  time  for 
making  his  election  as  to  which  column  bis  name 
shall  appear  in  had  expired  before  the  law  went 
into  effect. — Todd  v.  Board  of  Election  I'om'rs 
of  Kalamazoo,  Calhoun,  Branch.  Eaton,  and 
Hillsdale  Counties  (Mich.)  02  N.  W.  504. 
104  Mich.  474. 

[b]  (Minn.;    1VI5.) 

Con.  St.  1S78.  §  02,  as  amended  by  C,en. 
Laws  1889.  c.  185,  gave  to  the  holder  of  a  lien 
■  m  a  divided  part  of  an  entire  tract  of  land  sold 
for  taxes  a  right  to  have  the  amount  of  the 
tax  lien  apportioned  between  the  parts  of  the 
tract,  and  to  redeem  from  the  tax  sale  the  part 
on  which  he  held  his  said  lien,  by  paying  the 
amount  of  the  tax  lien  so  apportioned  tie 
hence  Gen.  Laws  1893,  c.  118  (Gen.  St.  1894, 
§  1004),  amending  such  section  so  as  to  pro- 
vide a  summary  remedy  to  enforce  such  right, 
is  not  retroactive,  though  applied  to  a  sale  made 
prior  thereto.— Wade  v.  Drexel  (Minu.)  02  X. 
W.  201. 

60  Minn.  164. 
[e]     (Minn.:    1S9B.) 

Gen.  St.  1894,  §  1031,  providing  that,  if 
any  tax  is  prevented  from  being  collected,  the 
amount  thereof  shall  be  added  to  the  tax  for  the 
current  year,  being  purely  remedial,  applies 
to  taxes  levied  and  prevented  from  being  col- 
ic.ted  prior,  as  well  as  subsequent,  to  its  pas- 
sage.—Taxes  in  Hennepin  County  v.  BaldwiD 
(Minn.)  05  N.  ,\  .  80. 
02   Minn.  518. 

[d]  (Neb.;    1895.) 

Laws  1S93,  c.  44,  relating  to  the  fixation 
in  criminal  cases  of  the  penalty  in  the  verdict, 
as  approved  April  8,  1893,  contained  no  emer- 
gency clause,  and  provided  that  it  should  apply 
to  all  who  commit  crimes  after  its  passage. 
Held,  that  the  act  did  not  apply  to  a  crime  com 
mitted  before  it  went  into  effect.— Walker  v. 
State,  04  N.  W.  357,  46  Neb.  25. 

[e]  (Neb.;    1S9G.) 

The  clause  of  Laws  1S95,  c.  72,  authoriz- 
ing a  county  judge  to  allow  a  bill  of  exceptions 
embodying  the  evidence  on  a  motion  to  dis- 
charge an  attachment,  whereby  the  act  is  made 
to  apply  to  all  cases  pending  at  its  passage,  does 
not  cure  error  in  a  judgment  rendered  prior  to 
that  event,  on  consideration  of  a  bill  of  excep- 
tions erroneously  allowed  by  the  county  judge. 
Altschuler  v.  Snyder,  67  N.  W.  869.  49  Neb. 
22,  followed.— Weitz  v.  Walter  A.  Woods  Reap- 
ing &  Mowing  Mach.  Co.,  68  N.  W.  613. 

[f]  (Neb.;    1897.) 

The   provision     of    Act     March     31,   18S. 
amending  Comp.  St.  c.  14,  art.   1,  S  OH.   that  a 
city  of  the  second  class  or  a  village  may  provide 
for  levying  a  tax,  not  exceeding  seven  mills  on 
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the  assessed  valuation  in  any  one  year,  "to  pay 
for  water  furnished  such  city  or  village  under 
contract,"  is  not  retrospective.— State  v.  City  of 
Kearney  (Neb.)  70  N.  W.  255. 

[g]     (Jieb.i    1897.) 

Sess.  Laws  1879,  p.  156,  providing  for  the 
collection  of  public  money  and  funds,  operates 
prospectivelv  as  well  as  retroactively. — Mcin- 
tosh v.  Johnson  (Neb.)  70  N.  \V.  522. 

Ill]     <N.  D.;    iso<;.> 

It  is  not  in  the  power  of  the  legislature 
to  cure  by  retroactive  legislation  the  defect  in 
foreclosure  proceedings  arising  from  the  failure 
to  publish  the  notice  of  sale  for  the  full  period 
of  42  days,  and  thus  validate  the  void  proceed- 
ings; hence  Act  March  8,  18S9  (Laws  1889.  c. 
38),  is  without  that  effect.— Finlayson  v.  Peter- 
son (N.  D.)  67  N.  W.  953. 
5  N.  D.  587. 

Ii]      (S.  D.;    1895.) 

Statutes  will  not  be  given  a  retroactive 
effect  unless  this  intention  is  clearly  expressed 
therein.  —  American  Inv.  Co.  of  Emmetsburg, 
Iowa.  v.  Thayer  (S.  D.)  63  N.  W.  233. 

(J]     <S.  D.;    1895.) 

Laws  1893,  c.  161,  authorizing  county 
treasurers  to  refund  money  received  on  invalid 
tax  sales,  does  not  apply  to  sales  made  before 
its  passage. — American  Inv.  Co.  of  Emmetsburg, 
Iowa,  v.  Thayer  (S.  D.)  63  N.  W.  233. 
[k]     (Wis.;    1895.) 

Laws  1893,  c.  286,  does  not  change  the 
amount  of  a  license  as  previously  established 
bv  the  voters  of  a  town  at  an  election  held  un- 
der Sanb.  &  B.  Ann.  St.  §§  1548-1548c.— Mc- 
Guigan  v.  Town  of  Belmont  (Wis.)  62  N.  W. 
421,  89  Wis.  637. 

[1]     (Wis.:    1895.) 

Laws  1SS9,  c.  471,  authorizing  an  action 
against  both  the  municipality  and  an  adjoining 
landowner  for  injuries  caused  by  defective  side- 
walks, does  not  apply  to  injuries  before  the  law 
took  effect.— Fife  v.  Oitv  of  Oshkosh  (Wis.)  62 
N.  W.  541,  89  Wis.  540. 
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[n]     (Iowa:    1897.) 

Acts  25th  Gen.  Assem.  c.  96.  providing 
that  when  a  demurrer  shall  be  overruled,  ami 
the  party  demurring  shall  answer  or  reply,  the 
ruling  on  the  demurrer  shall  not  be  considered 
as  an  adjudication  of  any  question  raised  by 
the  demurrer,  being  merely  remedial,  applies  to 
rulings  on  demurrers  made  after  the  act  went 
into  effect,  though  the  demurrers  were  filed  be. 
fore  the  passage  of  the  act. — Bibbins  v.  Polk 
County  (Iowa  I  69  N.  W.  1007. 

[li]     down:    1897.) 

Acts  17th  Ger.  Assem.  c.  132,  authorizing 
any  school  district  against  which  judgments 
have  been  rendered  "prior  to  the  passage  of  this 
act"  to  issue  bonds  in  payment  thereof,  includes 
judgments  rendered  between  the  approval  of 
the  act  and  the  time  it  took  effect. — Thompson 
v.  Independent  School  Pists.  of  Allison  and 
Jackson,  in  Lyon  County  (Iowa)  70  N.  W.  109^1. 

[c]     (Mich.;    189C.) 

Laws  1895.  Act  No.  186,  increasing  the 
period  for  settling  a  case,  applies  to  actions 
then  pending.— Beebe  v.  Birkett  (Mich.)  65  N. 
W.  970. 

Id]     (Mich.:    1890.) 

In  the  absinee  of  a  proviso  to  that  effect. 
a  law  relating  to  procedure  will  not  affect  pend- 
ing proceedings. — Auditor  General  v.  Chandler 
(Mich.)  60  N.  W.  482. 

£e]      (Nel>.;    189<>.l 

The  clause  of  Laws  1S95,  c.  72.  author- 
izing a  county  judge  to  allow  a  bill  of  excep- 
tions embodying  the  evidence  on  a  motion  to 
discharge  an  attachment,  whereby  the  act  is 
made  to  apply  to  all  cases  then  pending,  does 
not  cure  error  in  a  judgment  rendered  prior  to 
its   passage  on  the  consideration   of  a    bill  of 


exceptions  allowed   by  the  county  judge. — Alt- 
schuler  v.  Snyder  (Neb.)  67  N.  W.  869. 


V.    REPEAL. 

Of  liquor  laws,  see  "Intoxicating  Liquors,"  §  2. 

§  24.    In  general, 
[a]      (Neb.;    1897.) 

The  simultaneous  repeal  and  re-enactment 
of  the  whole  or  a  part  of  a  statute,  in  terms  or 
in  substance,  is  an  affirmance  and  not  a  re- 
peal thereof.— Stenberg  v.  State  (Neb.)  69  N. 
W.  849. 

[bl     (N.  D.i    1890.) 

The  broad  language  of  the  repealing  act 
which  went  into  effect  with  the  Revised  Codes 
must  be  so  limited  by  the  obvious  purpose  of 
the  new  revenue  law  as  to  leave  unaffected 
those  portions  of  Laws  1890,  c.  132,  as  relate 
to  the  office  of  district  assessors  in  unorganized 
townships. — State  v.  Moorhouse  (N.  D.)  67  N. 
W.  Hit 

5  N.  D.  406. 
Ic]     (S.  D.;    1895.) 

Laws  1891,  c.  94,  relating  to  the  assess- 
ment of  damages  for  the  taking  of  private  prop- 
erty by  "municipal  or  other  corporations,"  does 
not  apply  to  townships  organized  under  the 
state  laws,  and  hence  does  not  repeal  the  pro- 
visions of  Compiled  Laws  relating  to  the  assess- 
ment of  damages  for  the  laying  out  of  town- 
ship highways. — Town  of  Deil  Rapids  v.  Irving 
(S.  D.)  64  N.  W.  149. 

§   25.    Express  repeal  of  inconsistent  and 
conflicting  acts. 
[a]     (Mich.;    1895.) 

Act  No.  141,  Laws  1877, — a  general  law 
applicable  to  all  corporations,  prescribing  pro- 
cedure for  enforcing  liability  of  stockholders, — 
is  not  repealed  or  in  anv  wav  abrogated  bv  Act 
No.  232.  Laws  1885.  declaring  that  stockhold- 
ers of  corporations  "organized  under  this  act 
shall  be  individually  liable  for  all  labor  per- 
formed for  such  corporations,  which  said  liabil- 
ity may  be  enforced  against  any  stockholder  by 
action  founded  on  this  statute";  the  repealing 
clause  referring  merely  to  two  other  acts,  and 
"all  acts  amendatory  or  supplemental"  to  them. 
— Musselman  v.  Wright  (Mich.)  65  N.  W.  569. 
Lb]     (Neb.;    1895.) 

Const,  art.  3,  §  11,  provides  that  no  law 
shall  be  amended  unless  the  new  act  contains 
the  section  so  amended,  and  that  such  amended 
section  shall  be  repealed.  Act  1887,  incorporating 
cities  of  the  metropolitan  class  (section  145),  was 
amended  in  1889  by  the  addition  of  a  provision, 
and  repealed,  and  in  1891  was  further  amended 
by  the  addition  of  another  provision,  and  re- 
pealed as  previously  amended.  Held,  that  Act 
1895,  entitled  "An  act  to  amend  section  145  of 
'An  act  incorporating  cities  of  the  metropolitan 
class.'  *  *  *  as  subsequently  amended,"  was 
a  valid  amendment  of  the  original  section  145; 
that  section  not  having  been  repealed  by  the 
amendment  of  1SS9  or  1891.— State  v.  Bemis 
64  N.  W.  348,  45  Neb.  724. 

[c]     (Neb.;    1895.) 

Since  Laws  1895,  c.  28,  embraces  the 
whole  subject  of  township  organization  and  gov- 
ernment, the  fact  that  it  does  not  expressly  re- 
peal all  sections  in  conflict  therewith  does  not 
render  it  repugnant  to  Const,  art.  3,  §  11,  pro- 
viding that  no  law  shall  be  amended  unless  the 
new  act  contains  the  section  or  sections  amend- 
ed, and  the  section  or  sections  amended  shall  be 
repealed.— Van  Horn  v.  State  (Neb.)  64  N.  W. 
365,  46  Neb.  62. 

[u]     (Neb.;    1897.) 

Act  Feb.  27,  1S79,  providing  for  steno- 
graphic reporters  for  the  district  courts,  and 
fixing  their  salary,  is  complete  in  itself,  and 
hence,  though  in  conflict  with  a  prior  law,  is 
not  invalid,    under  Const,   art.  3,   §  11,   because 
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ii  ilucs  not   refer  to  nor  expressly  repeal   the  i 
prior  law.     Morgan  v.  State  (1888)  07  N.  W. 

780,   48   Neb.   798,   overruled.— State    v.    Moore,  | 
70  N.  W.  56. 

§   26.    By  implication. 

la]     {limn:    1809.) 

Code,  s  178,  providing  that  charges  for 
public  improvements  in  a  city,  "when  assessed 
shall  be  payable  by  the  owners  at  the  timi  oi 
the  assessment  personally,  and  slut II  also  be  a 
lien  upon  the  respective  lots  or  parcels  of  land 
from  the  time  of  the  assessment,"  was  no1  re 
pealed  by  implication  by  Acta  21st  Gen.  A  em 
c  168,  5  13,  providing  that  such  assessments 
shall  l>e  a  lien  on  the  property  abutting  on  the 
street  or  streets  on  which  any  such  improvement 

is  made,   from  the  commen nent  of  the  work, 

and  shall  so  remain  until  fully  paid. — Farwell  v. 
Des  Moines  Brick  Manuf'g  Co.  (Iowa)  66  N.  W. 
170. 

[b]    (Iowa;  1898.) 

Acts  18th  Ren.  Assem.  e.  151,  §  14,  provid- 
ing that  local  boards  of  health  shall  regulate  lees 
of  persons  employed  by  them  in  the  execution  of 
the  health  laws,  repeals,  to  that  extent.  Code,  5 
1366,  providing  thai  claims  tor  care  of  poor  shall 
be  paid  if  the  county  board  of  supervisors  are  sat- 
isfied  they  are  reasonable  and  proper.  -Tweedy! 
v.  Fremont  County  (Iowa)  68  N.  W.  921. 

[e]     (Ii.wa;    1896.) 

Acts  22d  Gen.  Assem.  c.  1,  providing  for  the 
establishment  of  a  board  of  public  works  in  cities 
containing  over  30,000  inhabitants,  was  not  re- 
pealed, and  boards  of  public  works  established 
thereunder  abolished,  by  Act  23d  Gen.  Assem. 
(March  13,  1S90),  for  the  extension  of  the  limits 
of  certain  cities  (including  those  covered  by  the 
previous  act),  which  provided  for  biennial  elec- 
tions on  the  first  Monday  in  April,  commencing 
in  1890,  of  elective  officers. — Sherman  v.  City  of 
Dcs  Moines  (Iowa)  09  N.  W.  410. 

[d]  (Imva:    ISOT.l 

Acts  1S08,  c.  173,  entitled  "Life  Insurance 
Law,"  provides,  in  section  18,  that  life  insur- 
ance shall,  in  the  absence  of  agreement  or  as- 
signment to  the  contrary,  inure  to  the  separate 
use  of  the  husband  or  wife  and  children  of 
deceased,  free  from  debts,  and  that  an  endow- 
ment policy  payable  to  assured  on  attaining  a 
certain  age  shall  also  be  exempt,  and  in  sec- 
tion 27  repeals  all  acts  affecting  life  insurance 
companies.  Held,  that  Revision  1SG0,  §  2362 
(Code,  §  2372),  providing  that  the  avails  of  life 
insurance  are  not  subject  to  debts  of  deceased, 
except  by  special  contract  or  arrangement,  but 
shall,  in  other  respects,  be  disposed  of  like  other 
property  left  by  deceased,  was  not  thereby  re- 
pealed.—Larrabee  v.  Palmer  (Iowa)  70  N.  W. 
100. 

[e]  (Mich.;    1895.) 

Pub.  Acts  1885,  Act  No.  161,  §  10.  pass- 
ed to  relieve  the  recorder's  court  of  petty  of- 
fenses, provides  that  the  police  court  of  the  city 
of  Detroit  shall  have  "concurrent"  jurisdiction 
with  the  recorder's  court  in  certain  cases  aris- 
ing under  ordinances.  Act  408,  Local  Acts 
1893.  entitled  "An  act  to  amend  certain  sections 
of  Act  1SS3  and  to  repeal  all  acts  inconsistent 
therewith."  passed  for  the  purpose  of  creat- 
ing an  additional  judge  of  the  recorder's  court. 
merely  amended  section  22,  which  provided 
that  the  recorder's  court  should  have  "exclu- 
sive" jurisdiction  of  all  offenses  arising  under 
ordinances  of  the  city  by  striking  out  certain 
provisions  relating  to  the  procedure  in  the  re- 
corder's court.  Section  51  repealed  all  incon- 
sistent acts.  Uchl,  that  the  latter  act  did  not 
impliedly  repeal  Act  1S85,  so  as  to  deprive  the 
police  court  of  jurisdiction  in  the  cases  therein 
provided  for.— In  re  Bushey  (Mich.)  62  N.  W. 
1030. 

105  Mich.  64. 

[f]  (Midi.;    1S96.) 

How.  Ann.  Si.  §  9353,  providing  for  the 
punishment  of  any   person  who  shall,  by  repre- 


senting himself  as  agent,  <■><■.,  fraudulently  ob- 
tain the  signature  of  anj  person  to  any  note 
with  intent  to  defrand  such  person,  was  m 

pealed    bj     A.CI     May    .".1.    1895,    amen. ling    Jb. 

Ann.  St.  i  9161    providing  for  the  pni 

any  persona  who  shall,   with   Intent   to  defraud 

by  false  pretenses,  cause  anj   person  to  go 

any  land,  or  obtain  thi    signature  of  any  pi 

to  any  written  Instrument,  the  making  of  which 

would    he    forgery.     People  v.    Kinney    (Mich.) 

07  N.  W.  108B. 

fill     (Mich.;    1N!>7.) 

I  low.  Ann.  St.  ii  9101,  providing  for  the 
punishment  of  any  persons  who  shall,  with  in- 
tent to  defraud  bj  false  pretenses,  cause  any 
person  to  convey  any  land,  or  obtain  the  signs 
ture  of  any  person  to  any  written  instrument 
the  making  of  which  would  be  forgery,  was  not 
repealed  by  Pub.  Acts  L895,  No.  234,  which  fur- 
i  her  provided  only  that,  if  i  be  oropi  i       obtain 

ed  be  of  the  value  of  $25  or  les  .  I Sender 

shall  be  punished  by  a  fine  not  exceeding  J1O0 
or  imprisonment  in  the  county  jail  not  exceed- 
ing three  months.— Crane  v.  Snow  (Mich.)  >>'■> 
N.   W.  721. 

[hi     (Mich.;   1SJI7.) 

How.  Ann.  St.  §  653.  conferring  on  the 
governor  power  to  remove  all  city  officers  chn 
sen  by  the  electors  of  any  city,  was  not  repeal 
ed  as  to  the  mayor  of  the  city  of  Detroit  by 
the  charter  of  such  city,  which  provides  for 
the  removal  of  all  city  officers  other  than  the 
mayor. — Attorney  General  v.  Common  Council  of 
City  of  Detroit  (Mich.)  70  N.  W.  450. 

I  i  1      (Minn.:    189S.) 

Sp.  Laws  18S1.  c.  76,  subc.  4,  §  16,  pro- 
viding that,  on  conviction  by  the  municipal 
court  of  the  city  of  Minneapolis  for  violation 
of  an  ordinance  relating  to  the  exercise  of  a 
license  issued  by  the  council,  the  court  may, 
and  on  a  second  conviction  shall,  revoke  the 
license,  in  addition  to  other  penalties  prescrib- 
ed, was  not  repealed  by  Sp.  Laws  1889,  c.  34. 
consolidating  and  amending  the  several  acts  re- 
lating to  the  municipal  court  of  Minneapolis.— 
State  v.  Anderson  (Minn.)  05  N.  W.  205. 
03  Minn.  208. 

[j]     (Neb.:   IS}).-..) 

Act  March  29,  18S9,  §  49,  providing  that 
road  taxes  in  cities  of  the  first  class  shall  be  paid 
to  the  city  treasurer,  does  not  repeal  Comp.  St. 
c.  78,  §  70,  providing  for  the  payment  of  one- 
half  the  county  road  fund  to  the  officer  of  the 
road  district  in  which  it  was  collected. — State  v. 
Cobb  (Neb.)  62  N.  W.  S67. 

44  Neb.  434. 

[U]     (Neb.:    1S95.) 

Comp.  St.  c.  40,  §  11,  providing  for  the 
removal  by  the  governor  of  the  superintendent 
of  the  hospital  for  the  insane  at  Lincoln,  was 
not  repealed  by  Comp.  St.  c.  83,  art.  7,  §  7,  pro- 
viding for  the  hearing  by  the  board  of  public 
lands  and  buildings  of  charges  against  a  class 
of  officers  which  includes  said  superintendent  — 
State  v.  Hav  (Neb.)  03  N.  W.  821. 

45  Neb.  321. 
[1]     (Neb.:   1895.) 

Since  Act  1S95,  amending  Act  1887,  in- 
corporating cities  of  the  metropolitan  class,  con- 
flicts with  Comp.  St.  c.  12n.  §  149a,  authorizing 
the  appointment  of  a  police  matron  by  the 
mayor,  and  section  167,  providing  that  the 
mayor  shall  receive,  as  a  member  of  the  board 
of  tire  and  police  commissioners,  the  compensa- 
tion allowed  other  members  of  such  board,  those 
sections  are  repealed  by  said  act. — State  v. 
Bemis,  04  N.  W.  34S,  45  Neb.  724. 
[m]     (Xcb.:    IS<J(».) 

Laws  1891,  c.  50,  providing  for  the  de- 
posit of  county  funds  in  banks,  did  not  repeal 
so  much  of  Grim.  Code,  §  124,  as  constituted 
the  loaning  of  county  funds  by  an  officer  in- 
trusted with  their  care  and  disbursement  an 
embezzlement.— Korth  v.  State  (Neb.)  05  N.  W. 
792,  40  Neb.  031. 
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[n]     (Neb.:    189(5.) 

Act  March  2,  1SS1.  giving  district  judges 
certain  powers  when  sitting  in  chambers,  does 
not  repeal  Code  Civ.  Proc.  S  498,  ecmferriOg  au- 
thority on  the  district  judge  to  confirm  sales  of 
real  estate  in  vacation,  nor  Act  Feb.  27,  1879, 
§  39.  relating  thereto,  since  no  repeal  is  express- 
ly made,  and  the  different  acts  are  not  unavoid- 
ably repugnant.— Beatrice  Paper  Co.  v.  Beloit 
Iron  Works,  65  N.  W.  1059,  40  Neb.  900. 

io]     (Nel>.:    1890.) 

Rev.  St.  1800,  c.  43,  §§  5,  41.  relating  to 
authentication  of  conveyances  acknowledged  be- 
fore commissioners  of  deeds,  were  enacted  at 
the  same  time,  as  parts  of  the  same  statute, 
and.  being  in  some  of  their  provisions  directly 
repugnant,  the  latter  section  prevailed,  and  the 
other  was  repealed. — Omaha  Real-Estate  & 
Trust  Co.  v.  Reiter  (Neb.)  66  N.  W.  658. 
47  Neb.  592. 

[p]      (Neb.:    189«.> 

Act  Jan.  20.  1856  (Sess.  Laws,  p.  80.  c. 
31)  §  5,  as  amended  by  Act  Feb.  15,  1864 
(Sess.  Laws.  p.  58,  c.  12).  was  in  direct  conflict 
with  chapter  31,  §  44.  passed  at  the  same  time, 
requiring  the  certificate  of  the  secretary  of  the 
state  to  be  attached  to  acknowledgments  of 
deeds  taken  before  a  commissioner  of  deeds, 
and  consequently  operated  to  repeal  the  latter. 
—Omaha  Real-Estate  &  Trust  Co.  v.  Reiter 
(Neb.)  60  N.  W.  658. 

47  Neb.  592. 

[a]     (Neb.:   189(S.) 

The  fact  that  an  act  inconsistent  with 
a  prior  law,  and  complete  in  itself,  contains  no 
special  or  general  repealing  clause,  dues  not 
preclude  its  repealing  the  prior  law  by  impli- 
cation—State v.  Moore  (Neb.)  07  N.  W.  870. 
4S  Neb.  870. 

[p]     (Neb.;    1S9U.) 

Since  it  is  only  when  two  statutes  on 
the  same  subject  are  so  repugnant  to  each  oth- 
er that  both  cannot  be  enforced  that  the  former 
is  repealed  by  implication.  Act  March  30,  1891 
(Laws  1891,  c.  33).  authorizing  the  organization 
of  mutual  insurance  companies,  does  not  repeal 
by  implication  the  provisions  of  Comp.  St.  c. 
43,  relating  to  insurance  companies  in  general, 
apparently  in  conflict  with  it, — the  two  laws  to- 
gether authorizing  the  organization  of  two 
distinct  classes  of  mutual  insurance  companies. 
—State  v.  Moore  (Neb.)  67  N.  W.  876. 

48  Neb.  870. 

[•]      (Neb.;    1896.) 

Act  Feb.  2G,  1S79,  5  1,  declaring  that  the 
homestead  shall  be  exempt  from  judgment  liens 
and  from  forced  sale,  except  as  against  debts 
secured  by  mechanics',  laborers',  and  vendors' 
liens,  or  by  mortgage  executed  by  both  husband 
and  wife,  or  an  unmarried  claimant,  repealed, 
so  far  as  in  conflict  therewith.  Code  Civ.  Proc. 
§  531,  providing  that  nothing  shall  exempt  any 
property  from  execution  or  attachment  for 
clerks',  laborers',  or  mechanics'  wages. — Fox 
v.  McClay  (Neb.)  67  N.  W.  888. 
4s  Neb.  820. 

[t]     (Neb.:    1897.) 

Act  1SS7,  amending  section  23  of  Act 
March  1,  1S79,  so  as  to  allow  a  sale  of  public 
grounds  of  a  county  to  be  made  on  credit,  did 
not  repeal  by  implication  section  24  of  Act 
1879,  which  requires  that  the  question  of  the 

of  such  grounds  shall  be  submitted  to  a 
vote  of  the  people  of  the  county. — Stenberg  v. 
State   (Neb.)  09   N.  W.   S49. 

In]     (S.  D.;    1894.) 

Comp.  Laws.  §  3111,  making  the  stock- 
holders personally  liable  to  laborers  employed 
by  a  corporation,  is.  by  implication,  repealed 
by  section  2933.  limiting  the  liabilities  of  such 
stockholders;  the  latter  section  being  the  later 
iiuent,  and  both  referring  to  the  same  sub- 
ject-matter.—Busby  v.  Riley  (S.  L>.)  01  N.  W. 
104. 

6  S.  D.  401. 


[v]     (S.  D.:    1896.) 

Laws  1895.  c.  07.  authorizes  the  issuance 
of  an  attachment  against  a  foreign  corporation 
which  has  not  complied  with  the  requirements 
of  chapter  47,  as  to  the  appointment  of  state 
agents  on  whom  service  of  process  may  be  made, 
or  against  a  nonresident  defendant,  or  against  a 
defendant  who  has  absconded,  etc.,  but  does  not 
mention  the  subject  of  attachments  for  debts 
incurred  by  false  pretenses,  and  repeals  all  in- 
consistent acts  Held,  that  Comp.  Laws,  §  4995, 
subd.  3,  and  section  5014,  subd.  2,  authorizing 
the  issuance  of  attachments  on  a  matured  or 
unmatured  debt  incurred  by  false  pretenses, 
were  not  repealed.  Haney,  J.,  dissenting  as  to 
matured  debts. — Finch  v.  Armstrong  (S.  D.) 
08  N.  W.  740. 

[vrl     (S.  D.:    1897.') 

Laws  1890,  c.  137,  providing  for  the  an- 
nual apportionment  among  the  several  educa- 
tional institutions  of  the  income  of  their  lands 
(which  lands.  Const,  art.  8,  §  7,  provides,  shall 
remain  a  perpetual  fund,  the  income  to  be  ap- 
plied to  the  institutions  to  which  they  were 
granted),  and  providing  for  the  issuance  of  war- 
rants for  the  amounts  so  apportioned,  was  not 
impliedly  repealed  by  Laws  1895,  c.  97,  forbid- 
ding the  creation  of  unauthorized  indebtedness 
against  the  state,  and  providing  that  no  war- 
rant shall  issue  without  an  appropriation  first 
made  by  the  legislature  in  exact  amount  for  the 
specific  purpose. — Heston  v.  Mayhew  (S.  D.)  70 
N.  \Y.  03.->. 

§   27.    By  failure  to  embody  in  revision. 

(Wis.:    1S96.) 

Lev.  St.  §  3314.  provided  that  a  lien  for 
improvements  should  attach  to  the  real  property 
of  any  person  on  whose  premises  the  improve- 
ments were  made,  etc.  Laws  1887.  c.  466,  de- 
clared that  the  provisions  of  section  3314  should 
not  be  considered  as  giving  a  lien  where  the 
relation  of  landlord  and  tenant  existed.  Subse- 
quently section  3314  was  revised  by  Laws  18S7. 
0.  142.  and  Laws  18S9,  c.  275.  and  the  provisions 
of  chapter  446  were  omitted.  Held,  that  this 
did  not  repeal,  by  implication,  chapter  440.  since 
the  latter  was  an  independent  act. — Bentley  v. 
Adams  (Wis.)  66  N.  W.  505. 
92  Wis.  386. 

§   28.    Of  special  acts  by  general  law. 

[a]  (Micli.:    1896.) 

An  act  passed  for  a  particular  purpose  is 
not  repealed  by  a  general  law  sufficiently  broad: 
to  include  it.  unless  the  intent  to  repeal  is  clear. 
— Regents  of  University  of  Michigan  v.  Auditor 
General  (Mich.)  66  N.  W.  950. 

[b]  (Minn.:    IN9-.I 

Sp.  Laws  1SG4,  c.  IS,  §  8,  limiting  the 
time  within  which  actions  for  recovery  of  cer- 
tain lands  after  tax  sale  may  be  brought,  is  re- 
pealed by  Gen.  Laws  18S7,  c.  127,  providing 
that  actions  to  test  the  validity  of  a  tax  judg- 
ment and  to  remove  the  cloud  of  a  tax  title  may 
be  brought  at  anv  time. — In  re  East  River  Bank 
Parkway  (Minn.)  02  N.  W.  618;  O'Connor  v. 
Finneean.  Id. 

60  Minn.  455. 

[c]  (Minn.:    1895.) 

Laws  1895,  c.  304.  providing  that  all 
iurors  in  every  county  shall  receive  two  dollars 
per  day  for  attendance,  and  repealing  all  acts 
and  narts  of  acts  inconsistent  therewith,  re- 
pealed the  special  law  fixing  a  smaller  compen- 
sation for  iurors  in  Ramsey  county. — State  v. 
Sullivan  (Minn.)  04  N.  W.  813. 
62  Minn.  283. 

[d]  (Minn.;    189".) 

Sp.  Laws  1S89,  c.  04,  creating  a  joint 
committee  to  take  charge  of  the  city  hall  and 
courthouse  of  the  city  of  St.  Paul  and  county  of 
Ramsey,  was  not  affected  by  the  Bell  charter, 
subsequently-  enacted  for  said  city. — State  v.  Mc- 
Cardv  (Minn.)  04  N.  W.  1133. 
62  Minn.  509. 
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[el     (Minn.  |   1806J  . 

Sp.  Laws  1889,  c.  477,  prohibiting  the 
catching  of  Eton  in  Hennepin  county  during  cer- 
tain periods,  was  modified  bj  Gen  Laws  1891, 
c,  9,  6  l-s-  m t>tl  repealed  by  implication  by  Gen. 
Laws  1893,  c.  l-l.  so  far  as  inconsistenl  with 
the  latter  law,  Merriman  v.  Great  Northern 
Exp  Co.  i  \l  niii.  i  65  X.  W.  1080. 
63  Minn.  543. 

|f  I     (II  in  ii.;    189<l.)  . 

The  provisions  of  the  St.  Paul  special  city 
charter  as  to  the  method  of  making I  collect- 
ing reassessments  were  not  repealed  by  Gen. 
Laws  1893,  c.  206,  relating  to  assessments  for 
local  improvements  by  municipal  corporations 
in  general.— In  re  Opening  Linwood  Place 
(Minn.)  ti7  N.  W.  77:  Putnam  v.  Second  .In- 
dicia! District  Court  of  Ramsey  County,  Id. 
ill   Minn.  331. 

[el     (Wis.;    1896.1 

Laws  1889,  c.  385,  §  16,  providing  that,  in 
proceedings  under  an  assignment  for  the  benefil 
of  creditors,  appeals  may  be  taken  by  the  debtor 
or  any  creditor  from  "any  order  or  judgment" 
entered,  is  no!  repealed  by  Laws  1895,  c.  212,  § 
1,  subd.  2,  containing  the  general  provision  that 
an  appeal  may  be  taken  from  "a  final  order  af- 
fecting a  substantial  right  in  a  special  proceed- 
ing"; such  subdivision  being  a  re-enactment,  with- 
out change,  of  Rev.  St.  §  30(59.  subd.  2,  which 
was  in  force  when  the  special  statute  of  1889  re- 
garding assignment  proceedings  was  enacted.— 
In  re  Gilbert  (Wis.)  08  N.  W.  8G3;  Appeal  of 
Cleasby,  Id. 

§   29.    Of  general  by  special  law. 

[al     (Mich.;    1895.)  . 

After  the  passage  of  Act  188 1.  which  is 
a  general  law  regulat'ng  the  sale  of  liquor,  and 
therefore  repealed  the  provision  of  the  charter 
of  the  city  of  Kalamazoo  authorizing  the  city 
to  regulate  the  sale  of  liquor,  the  legislature 
passed  an  act,  in  1889,  for  the  purpose  of  amend- 
ing the  charter  of  tne  city  so  as  to  enable  it  to 
regulate  street  parades:  and  apparently  in  order 
to  comply  with  the  constitutional  provision  re- 
quiring amendments  to  be  made  by  a  re-enact- 
ment of  the  section  amended,  the  subdivision 
empowering  the  city  to  regulate  the  sale  of  liq- 
uor, as  well  as  the  other  subdivisions  of  that 
section,  was  re-enacted  in  the  same  words  as 
used  in  the  original  section.  Held,  that  the  re- 
enactment  of  the  subdivision  in  regard  to  the 
sale  of  liquor  did  not  impliedly  repeal  the  gen- 
eral law.  and  authorize  the  city  to  regulate  such 
sales  -People  v.  Wenzel  (Mich.)  62  N.  W.  1038. 
105  Mich.  70. 

[hi     (Mlnn.s    1895.) 

Gen.  St.  1894,  §  7048.  fixing  the  health 
officer's  term  at  three  years,  was  repealed,  as 
to  the  city  of  Duluth,  by  Sp.  Laws  18S7,  c.  2, 
incorporating  that  city.— State  v.  Routh  (Minn.) 
63  N.  W.  621. 

61  Minn.  205. 

§   30.    By  constitution. 

[al     CNelt.:   1895.)  . 

Laws  1875,  p.  149,  §  2,  providing  for  the 
election  by  the  legislature  of  trustees  for  the 
Institution  for  the  Blind,  being  repugnant  to 
Const,  art.  5,  §  10,  which  was  subsequently 
adopted,  was  repealed  by  that  article.— State 
v.  Holcomb,  64  N.  W.  437,  46  Neb.  SS. 

[b]     (Neb.;    1896.) 

Art  March  4.  1870.  §  32,  empowering  the 
warden  of  the  penitentiary  to  sue  and  be  sued 
as  to  matters  concerning  the  prison  by  his  name 
of  office,  was  repealed  by  implication  by  Const. 
1875,  art.  5,  §  19,  creating  the  board  of  public 
lands  and  buildings,  and  by  Act  Feb.  13.  1877. 
—State  v.  Holcomb,  (15  N.  \V.  873,  46  Neb.  612. 

[e]     (N.  1).;    1S95.) 

The  adoption  of  the  state  constitution  did 
not  of  itself  repeal  existing  laws  authorizing 
boards  of  county  commissioners  to  fix  the  salary 
of  state  attorneys  until  the  legislature  provided 


for  such  salary  as  required  by  the  constitution. 
Doherty  r.  Ransom  County  (N.  l>>  63  N.  VV. 

1  !S. 

5  N.  D.  1. 

§  31.    Effect  of  repeal. 
(Mich. I    1895.) 

The  ad  approved  June  4,  1895.  entitled 
"An  act  t"  authorize  tin-  city  of  Detroit  to  take 
private  property  for  the  use  and  benefit  of  the 
public,"  was  passed  without  a  saving  clause,  and 
therefore  terminated  proceedings  commenced  aft- 
er saiil  act  was  passed,  bul  before  it  took  effect, 
under  a  former  statute  which  was  repealed  by 
said  act.— City  of  Detroit  v.  Chapin  (Mich.)  60 
N.  W.  587. 


§  32. 


Of  penal  statute. 


(Nell.:     IS95.) 

The  repeal  of  a  penal  statute  abates  a 
suit  pending  to  enforce  the  penalty,  in  the  ab- 
sence of  a  general  saving  clause. — Kleckner  v. 
Turk  (Neb.)  63  N.  W,  469. 
4o  .Neb.  170. 

§   33.    On  pending  criminal  prosecu- 
tions. 
(Minn.;    1S95.) 

A  pending  prosecution  under  Pen.  Code. 
§  467,  making  the  receiving  of  deposits  in  an 
insolvent  bank  a  misdemeanor,  was  not  affected 
by  Laws  1895,  c.  219,  making  the  offense  a 
felony,  though  that  acl  contained  no  saving 
clause,  since  Gen.  St.  1894.  c.  258,  provides  that 
no  repeal  shall  affeci  any  proceeding  commenced 
under  the  law  repealed.  Slate  v.  McDonald 
(1873)  20  Minn.  136  (Gil.  ll'.b  overruled.— State 
v.  Smith,  64  N.  W.  1022,  02  Minn.  540. 


VI.    PLEADING  AND  PROOF. 

§   34.    Foreign  statute. 

(Neb.:    1895.) 

The   statutes   of  another  state    must   be 
pleaded  and  proved,  to  be  availing.  —  Smith  v. 
Mason  (Neb.)  63  N.  W.  41. 
44  Neb.  610. 

See,  also,  "Evidence,"  §  121. 

§   35.    Proof— Printed  copies  of  laws. 

[a]     (Iowa;    1S9<>.> 

Books  entitled  "The  Revised  Statutes. 
Cedes  and  General  Laws  of  the  State  of  New 
York,"  purporting  to  contain  the  text  carefully 
compared  with  the  original  of  all  the  general 
statutory  law  of  that  state,  but  which  do  not 
appear  to  have  been  published  under  legislative 
authority,  and  not  proved  to  be  commonly  ad- 
mitted as  evidence  of  the  existing  laws  of  New 
York  in  the  courts  of  that  state,  as  required  by 
Code,  §  3718,  are  not  admissible  in  an  action 
in  Iowa.— Goodwin  v.  Provident  Sav.  Life  As- 
sur.  Soc.  (Iowa)  66  N.  W.  157. 
[bl     (Mich.;    1890.) 

In  an  action  for  services  rendered  as  at- 
torneys in  the  province  of  Ontario,  and  claim- 
ing compensation  in  accordance  with  the  rates 
established  by  the  statutes  of  Ontario,  a  printed 
volume,  purporting  to  be  the  Revised  Statutes 
of  Ontario,  printed  by  the  Toronto  Law  Print- 
ers, and  identified  by  a  barrister  as  the  statute 
commonly  admitted  and  used  as  evidence  in  the 
courts  of  Ontario,  was  properly  admitted  as 
showing  the  rates  established  by  statute.— Daw- 
son v.  Peterson  (Mich.)  6S  N.  W.  240. 

[e]     (Neb.;    1890.) 

Printed  copies  of  the  statute  laws,  pur- 
porting or  proved  to  have  been  published  under 
the  authority  of  the  state,  are  presumptive  evi- 
dence, and  presumptive  evidence  only,  under 
Code  Civ.  Proc.  §  419.  of  such  laws,— the  orig- 
inal enrolled  act,  bearing  the  certificates  of  the 
presiding  officers  of  the  two  houses  of  the  legis- 
lature, and  the  approval  of  the  governor,  and 
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deposited  with  the  secretary  of  state,  being  the 
controlling  evidence.— Bruce  v.  State  (Neb.)  67 
N.   W.  454. 

48  Neb.  570. 

STAY. 

See  "Continuance." 

Of    execution    pending    appeal,    see    "Criminal 

Law,"  §  191. 
Of  injunction,  see  "Injunction,"  §  22. 
Of  proceedings  pending  appeal,   see  "Appeal," 

§§  264-272. 

STEALING. 

See  "Burglary":   "Larceny";   "Receiving  Stolen 
Goods";    "Robbery." 


STENOGRAPHERS. 

Admissibility   of   notes   taken   at   former   trial, 

see  "Evidence,"  §  105. 
Reporting  trial  in  shorthand,  see  "Trial,"  §  7. 


STEVEDORE. 

See  "Shipping." 

STIPULATIONS. 

See  "Practice  in  Civil  Cases,"  §§  22-26. 

STOCK. 

See  "Animals." 

Corporate  stock,  see  "Corporations."  §§  44-62. 

In   associations,  see  "Associations."  §  2. 

In  building  association,  see  "Building  and  Loan 

Associations,"  §§  8,  9. 
Killed  or  injured  by  locomotive,  see  "Railroad 

Companies." 
Of  bank,  see  "Banks  and  Banking,"  §  1. 
Shipment  by  carrier,  see  "Carriers." 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 

STOPPAGE  IN  TRANSITU. 

See  "Sale,"  §  59. 

STORAGE. 

See  "Warehousemen." 
Lien  for,  see  "Liens,"  §  2. 
Warrants,  see  "Warehousemen,"  §  L 

STREAMS. 

See  "Waters  and  Water  Courses." 

As  boundaries,  see  "Boundaries,"  §§  1,  2. 


STREET   RAILROADS. 

See  "Horse  and  Street  Railroads." 
4  N.W.DIG  — 56 


STREETS. 

See  "Dedication";  "Highways";  "Municipal 
Corporations";    "Turnpikes   and   Toll    Roads." 

Control  by  city,  see  "Municipal  Corporations," 
§§  .~>4,  55. 

Damages  from  change  of  grade,  see  "Municipal 
Corporations,"  SS  ltil.  165. 

Dedication,  see  "Dedication,"  §  2. 

Right  of  abutting  owners  to  compensation  for 
construction  of  railroad  in  street,  see  "Emi- 
nent Domain,"  §  26. 

Telephone  poles  and  wires  as  additional  servi- 
tude, see  "Eminent  Domain,"  §  26. 


STRUCK  JURY. 

See  "Jury,"  §  13. 

STUDENTS. 

Qualification  as  voters,  see  "Elections  and  Vot- 
ers," §  4. 

SUBCONTRACTORS. 

See  "Mechanics'  Liens,"  §§  18-20. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  §  34. 

SUBMISSION. 

Of     questions     by     executive     to     courts,     see 

"Courts,"  §  7. 
To  arbitration,  see  "Arbitration  and  Award,"  §§ 

1,2. 

SUBPARTNERSHIP. 

See  "Partnership,"  §  4. 

SUBPOENA. 

See  "Writs  and  Notice  of  Suits." 

SUBROGATION. 

Rights  of  insurer,  see  "Insurance,"  §  91. 

§   1.    'When  allowed. 
[a]     (Mich.;   1894.) 

Where  an  administrator  mortgaged  land 
of  the  estate,  and  with  the  proceeds  purchased 
for  the  heirs  the  widow's  dower  interest  in  the  es- 
tate, although  the  mortgage  be  void,  the  debt  se- 
cured thereby  was  properly  declared  a  lien  on  the 
dower  interest. — Campbell  v.  Smith  (Mich.)  61 
N.  W.  654. 

103  Mich.  427. 
[1>1     (Nel>.:    1S97.) 

The  right  of  subrogation  must  rest  on  some 
recognized  principle  of  equity,  such  as  a  mistake 
of  fact,  or  an  agreement  or  understanding  that 
the  money  advanced  was  for  the  express  purpose 
designated. — Seieroe  v.  Homan  (Neb.)  70  N.  W. 
244. 

§  2.   To  rights  of  mortgagee, 
[a]     (Mich.;   1895.) 

A  first  mortgage  of  land  was  foreclosed 
by  suit  without  making  the  second  mortgagee  a 
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Before    1 1 |ulty    of    redi  motion    ex 

•,  ho  bad  Bought  in 

;  lie  lot  of  1  tie  a  mount  due  on 

,  litelnimed  the  land  to  ( lie  mort- 

ti executed  to  defend- 

lortgage  set  uring  uey  then  bort 

by  him  to  ii I  lefendant's 

:i  i  torm  examination  of  an  a  I 

reported  the  title  in  the  Hi s  uppos 

ing  thai  the  -  cond  mortgagee  was  a  party  to 
the   fori  i  i"  lure  suit,   and  di  Cendanl    ma 

loan,   believing  that   the  second    rtgage  was 

cut   off.    Held,   that  defendant    was  subrogated 
to  the  rights  of  the  prior  mortgaj ,  and  enti- 
tled to  priority  over  thesecond  mortgage. — Draper 
v.  Ashle*    (  Mi.-li.l  02  N.   W.  TUT. 
hi   vlich.  527. 

|l>l     (Mli-li.:     1897.) 

The  fact  thai  the  last  mortgagee  had  fore- 
closed  the  mot  I  gage  did  not  affect  lurchas- 

er's  right  to  sul  ro  ation,  w  hi  re  the  mortgagee, 
who  was  acting  for  him,  was  assured  bj  the 
mortgagor  that  the  old  mortgage  had  been  paid, 
and  acted  in  thai  belief.  Palmer  v.  Sharp 
(Mich.)  70  N.  W.  903. 

[c]     (Midi.:    1897.') 

A  mortgagor's  father  paid  off  a  balance 
on  the  mortgage,  and  took  an  assignment.  The 
mortgagor  procured  a  uew  loan  from  A.,  whose 

it,  B.,  had  been  assured  by  the  mortgagor's 
father  that  the  old  mortgage  had  been  paid. 
When  tlie  A.  mortgage  matured,  it  was  paid 
with  money  borrowed  from  another  lender, 
also  represented  by  B.,  who  found  no  incum- 
brances subsequent  to  the  A.  mortgage,  and 
the  A.  mortgage  was  released.  Held  that,  since 
the  last  mortgagee  had  advanced  money  to  pay 
off  the  A.  mortgage,  believing  that  she  was  to 
receive  a  valid  first  lien  on  the  property,  she 
was  entitled  to  be  subrogated  to  A.'s  rights 
under  the  released  mortgage,  as  against  which 
the  father,  as  assignee,  was  estopped  from  set- 
ting up  the  old  mortgage. — Palmer  v.  Sharp 
i  Mich.)  70  N.  W.  903. 

Ml     (Neb.;    1895.) 

A  surety  on  a  note  to  indemnify  her 
against  loss  by  reason  of  her  suretyship,  and  also 
to  secure  the  payment  of  a  debt  due  to  her  from 
her  principal,  took  from  him  a  mortgage.  The 
principal  afterwards  gave  to  the  payee  of  the 
note  signed  by  the  surety  a  mortgage  to  secure  its 
payment.  This  mortgage  covered  the  same  prop- 
erty pledged  to  the  surety,  and  by  its  terms  was 
made  subject  thereto.  In  a  suit  to  foreclose  the 
mortgage  given  to  secure  the  note  signed  by  the 
surety,  the  latter  answered,  and  claimed  a  first 
lien  on  the  mortgaged  property  to  satisfy  the  debt 
owing  her  by  her  principal,  and  which  was  then 
due.  Hrhl,  that  tin  holder  of  the  note  signed  by 
the  surety  should  be  subrogated  to  her  lien  on 
the  mortgaged  property.— South  Omaha  Nat. 
Bank  v.  Wright  (Neb.)  03  N.  W.  126. 
45  Neb.  23. 

[e]  (Xel>.:   ls!ir..i 

One  who  furnished  money  to  a  mortga- 
gor for  the  payment  of  a  first  mortgage,  and  ac- 
cepted an  apparent  first  mortgage  to  secure  the 
loan,  was  not  entitled  to  be  subrogated  to  the 
rights  of  the  first  mortgagee,  as  against  a  sec- 
ond mortgagee,  whose  mortgage  was  released 
without  authority,  though  the  record  showed 
the  second  mortgage  to  be  released  at  the  time 
the  first  moitgage  was  paid. — Rice  v.  Winters 
(Neb.)  03  \.  W.  S30. 
45  Neb.  517. 

[f]  (S.  D.:    1S9G.) 

One  who.  through  mistake  of  law,  loans 
money  with  which  a  mortgage  executed  by  and 
existing  upon  the  real  property  of  a  person  since 
deceased  is  satisfied,  and  takes  therefor  the  prom- 
issory note  of  the  guardian  of  the  minor  heirs 
of  such  deceased  person,  such  guardian  being  also 
the  owner  of  an  undivided  one-third  interest  in  the 
premises,  and  by  whom  a  mortgage  upon  said  real 
property  is  executed  to  secure  said  promissory 
note,  is  not  entitled  to  a  decree  in  equity  reviving 


and  foreclosing  the  former  mortg 
pears  froi  i  the  i 

i  n.a  ker  of  the  last-mi  ntioued 
tion  i-  i 
the  land  will  lie  Insufficient  to  Becure  tie 

win  n   the  same  matures.— Kel 
sey  v.  Weld,  IS.   D.)  66  N.    W. 
1^1     rWU.|    1895.1 

Where  a  grantee  in  a  deed,  l.cliovniL"  thai 
he  is  lli  ol    the  land,  in   good  fait 

mortgage  thereon,  he  will  be  subrogated  i 

oi   the  i tgagee,  the  deed  having  been 

set  aside  alter  the  grantor's  death  on  th 

that   there  was   no   delivery   of   it.— Stewart  v. 
Stewart   (Wis.)  63  N.  W.  886. 
'.in  Wis.  516. 

§  3.   To  rights  of  surety. 

|a  I     il.noi:    isiiu.i 

A  surety  paying  the  debt  may  rely  on  and 
i  contract  made  by  a  th  •  with 

ie  pi  im   pal   to  paj    the  debt.— Gilbert   v.  Adam- 
|  68  N.  \V.  883. 

lb  J      (Iowa;     ISIIC.l 

A  surely  ei,    a    note  is  subrogated,   on  pay- 
ment, to  the  rights  of  thi    |  against  one 

assuming  payment  ,,i  the  note  by  itracl  with 

the  maker.— Gilbert  v.  Adams  (Iowa)  08  N.  W. 
883. 

Ic]     (Mich.:    1K!».-..) 

A  creditor  may  enforce  in  equity  his 
right  to  security  given  by  a  principal  debtor  to 
indemnify  his  surety  without  first  exhausting 
his  remedies  at  law  or  reducing  his  debt  to  a 
judgment.— Union  Nat.  Bank  v.  Rasch  (Mich.) 
64  N.  W.  330. 

[«1]     (Mich.:    1WI.1.I 

A  creditor  becomes  by  subrogation  en- 
titled to  all  the  benefits  of  security  given  by  a 
principal  debtor  alter  be  and  his  surety  have 
become  bound,  to  indemnify  the  surety. — Union 
Nat.  Bank  v.  Kaseh  (Mich!)  01  N.   W.  339. 


SUBSCRIPTION. 

Alteration  of  contract,  see  "Alteration  of  In- 
struments." §  1. 

By  married  woman,  charge  on  separate  estate, 
see  "Husband  and  Wife,"  §  15. 

Return  on  abandonment  of  right  of  way,  see 
"Railroad  Companies."  §  6. 

To  corporate  stock,  see  "Corporations,"  §§  44. 
51-57. 

To  stock  in  association,  see  "Associations,"  §  2. 

§   1.    The  contract. 

[a]  (Iowa;    1895.) 

A  written  subscription  imports  a  consid- 
eration.—First  M.  E.  Church  in  Ft.  Madison 
v.  Donnell  (Iowa)  64  N.  W.  412. 

[b]  (Iowa;    1895.) 

A  subscription  paper  to  a  church  fund, 
containing  an  unqualified  promise  to  pay.  was 
read  to  the  congregation,  and  the  parties  desir 
ing  to  subscribe  announced  the  amount,  and  the 
name  and  amount  were  placed  on  the  list  by 
those  acting  for  the  church,  with  the  consent 
of  said  subscribers.  .//</</,  that  defendant's  sub- 
scription so  obtained  constituted  a  contract  in 
writing,  actions  on  which  are  governed  by  the 
10-years  statute  of  limitations. — First  M.  E. 
Church  in  Ft.  Madison  v.  Donnell  (Iowa)  04  N. 
W.  412. 

[c]  (Web.;    1895.) 

A  subscription  contract,  by  which  a  cer- 
tain sum  is  payable  on  tie  erection  of  an  opera 
house  with  a  seating  capacity  of  1,700,  held  com- 
plied with  by  the  donee,  where  1,700  auditors 
can  have  permanent  or  temporary  scats,  so  that 
they  can  both  hear  and  see  the  exhibition,  and 
still  leave  sufficient  room  for  passageways  for 
going  to  and  from  the  scats. — Geruer  v.  Church 
62  N.  W.  51,  43  Neb.  690. 
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[d]     (Wis.:    1806.) 

A    company    having  offered    to    build    n 
mill  at  a  certain  place  if  a  site  and  a  certain 
amount  was  given  it  as  a  bonus,   a  subscrip 
tion   paper   was  circulated,  ami   defendant  tel- 
egraphed a  person  who  approached  him  on  the 
matter   that   he   would   give  $1,000   it   the   mill 
was  built.     This  was  attached  to  the  subscrip 
tion  paper,  ami  thereafter,  the  full  antra 
ing  subscribed,  the  mill  was  completed  in  a  rea- 
sonable time,  without  any  formal  acceptance  of 
offer,    hut    without    it    having    hern    with- 
drawn.     II:  Id.  that  there  was  a  val 
—Superior  Consol.   Land  Co.  v.  Bickford,  07  N. 
W.  45,  93  Wis.  220. 

S   2.    Construction. 

[a]     (Iowa;    1894.) 

Where  such  hospital  set  apart  a  ward 
with  four  beds  in  it.  and  named  ii  after  the 
name  of  the  subscriber,  and  never  at  any  time 
refused  a  soldier's  application  for  admission,  it 
completely  performed  the  contract.  —  Cottage 
Hospital  V.  Merrill  (Iowa)  61  N.  W.  490. 
92  Iowa,  649. 

[1.]     iloioi:    1894.) 

A  subscription  paper  recited  that,  where- 
as the  managers  of  a  certain  hospital  are  about 
to  erect  a  building,  "I  do  hereby  subscribe  for 
this  purpose  the  sum  of  $100.  *  *  *  And. 
further,  as  a  soldier's  memorial  I  agree  to  sup- 
i.  rt  three  beds  in  said  hospital,  at  a  cost  of 
$250  each  per  annum,  for  ten  years  from  date 
of  completion  of  said  building.  *  *  *  These 
beds  all  for  the  use  of  soldiers,  but  always  for 
use  when  there  are  no  soldier  applicants." 
Bdd,  that  the  instrument  should  not  be  con- 
strued as  two  separate  contracts, — one  for 
$100,  and  one  for  the  support  of  the  beds, — so 
as  to  make  the  latter  void  for  want  of  consid 
.•ration,  because  there  was  no  promise  by  the 
,1  in  set  apart  such  beds  for  the  use  and 
benefit  of  soldiers. — Cottage  Hospital  v.  Merrill 
(Iowa)  61  X.  W.  490. 

92  Iowa,  649. 

[c]  (Iowa;    1S95.) 

Where  separate  papers,  containing  a  con- 
tract of  subscription  to  a  fund  for  the  erection 
of  a  creamery,  were  identical,  except  that  one 
"ht ained  the  words,  "the  amounts  set  oppo- 
site our  names."  not  contained  in  the  other,  they 
form  hot  one  contract,  such  words  being  surplus- 
age.—Davis  v.  Campbell  (Iowa)  61  X.  W.  1053. 

93  Iowa,  524. 

[d]  (Neb.:    18960 

A  contract  recited  in  printing  that  "we, 
D.  &  R..  parties  of  the  first  part,  hereby 
agree  with  the  undersigned  subscribers  here- 
to, parties  of  the  second  part,"  etc.,  who  were 
to  incorporate,  to  erect  a  creamery  for  the 
latter,  and  contained  the  following  printed 
•  hi u^'-s :  -'The  parties  of  the  second  part  here- 
by agree  to  furnish,  at  their  own  expense,  "suit- 
able "lands  for  said  building,"  etc.;  and  "we, 
the  subscribers,  agree  to  pay  the  above  amount 
"  -id  butter  ami  cheese  factory  when  com- 
pleted, payment  as  above;  and  we,  the  said 
subscribers,  agree  to  accept  the  same  as  soon 
as  completed  according  to  said  specifications." 
It  was  written  in  the  contract  that  "it  is  here- 
by understood  that  subscribers  are  liable  only 
for  the  amount  and  number  of  shares  signed 
by  them,  shares  to  be  for  $150  each."  Op- 
posite the  name  of  each  signer  was  stated  the 
ber  of  shares  taken  by  him.  and  the 
amount  of  stock  which  he  should  take  on  in- 
corporation. //'/</.  that  the  subscription  was 
several,  and  not  joint,  so  that  each  subscriber 
was  liable  to  the  contractors  only  to  the 
amount  of  his  subscription. — Pavis  v.  Raven- 
na Creamerv  Co.  (Neb.)  07  N.  W.  436. 
48  Neb.  471. 

?   3.    Joint  or  several  obligation. 

I  U  is.:      IMI.I.I 

Pfeir.tifl   contracted   to  build   fur  ■'. 
ants  a  for  -V".  i50,  defi  ndants 


that  "we.  the  subscribers  hereto."  agree  to  pay 
for  the  factory  when  completed.  The  contract 
6  that  defendants,  as  soon  as  the  .*".7oD 
is  subscribed,  may  incorporate,  with  a  capital 
stock  of  not  less  than  the  amount  subscribed, 
to  be  issued  to  the  subscribers  in  proportion  to 
the  amount  of  their  paid-up  interest,  and  that 
L  stockholder  should  be  only  liable  for  the 
amount  subscribed  by  him.  Held,  that  the  con- 
tracl  was  a  several  contract  with  each  sub- 
scriber, to  the  amount  of  bis  subscription,  and 
not  a  joint  contract,  by  which  each  subscriber 
became  liable  for  the  ract  price  of  the 

factory.— Davis  &  Rankin  Bldg.  ^  Manuf'g  Co. 
v.  Cupp,  62  N.  W.  520,  89  Wis.  07o. 

{  4.    Actions  on. 

[a]  (Iowa:    1895.) 

An  averment,  in  an  answer  to  an  ac- 
tion  On   a   Subscription    to    aid    in  "II    of 

a  creamery,  that  defendant  notified  plaintiffs 
that  he  had  canceled  his  subscription  before 
they  had  expended  money  or  performed  labor 
under  the  contract,  was  properly  stricken  out 
where  the  answer  contained  no  averment  that 
the  cancellation  was  made  before  plaintiffs  ac- 
cepted the  contract.— Davis  t.  Campbell  (Iowa) 
61  N.  W.  lor,:;. 

93  Iowa,  524. 

[b]  (Iowa;    1S95.) 

Defendant  subscribed  a  certain  amount 
"for  the  purpose  of  securing  tin  location  in  the 
city  of  C.  of  the  R.  O.  Co.."  a  corporation. 
Plaintiffs  w-ere  officers  of  the  corporation,  and,  at 
the  time  ot  the  removal  of  the  business  to  ('.,  ac- 
quired all  the  stock  of  the  corporation,  and  con- 
tinued business  as  a  firm.  Udd,  that  plaintiffs 
did  not  succeed  to  the  rights  of  the  corporation  to 
sue  on  the  subscription,  as  the  contract  was  in 
consideration  of  the  corporation  locating  at  C. — 
Keys  v.  Weaver  (Iowa)  63  N.  W.  357. 

[c]  (Neb.;    1S95.) 

In  an  action  on  a  subscription  contract 
to  recover  the  amount  thereof,  an  assignee  of 
the  donee  is  the  necessary  party  plaintiff. — Ger- 
ner  v.  Church,  62  X.  W.  51,  4:;  Xeb.  090. 

[d]  (Neb.;    1896.) 

Suit  was  brought  on  a  suliscription  con- 
Iract.  alleging  an  absolute  subscription.  The 
answer  contained  a  general  denial.  The  evi- 
dence tended  to  show  that  the  defendant  had  au- 
thorized the  plaintiff's  solicitor  to  enter  his  name 
for  a  certain  amount,  subject  to  certain  condi- 
tions, and  that  the  solicitor  had  subscribed  de- 
fendant's name  without  embodying  such  condi- 
tions   in    the    contract.      TI<I.I,    that    the    issue 

ited  was  not  whether  there  had  been  a 
breach  of  the  conditions  which  would  constitute 
a  defense,  but  was  whether  the  defendant  had 
authorized  the  contract  which  the  solicitor  had 
undertaken  to  make  for  him.  —  Rowlings  v. 
Voting  Men's  Christian  Ass'n  (Xeb.)  00  X.  W. 
1124. 

4S  Xeb.  216. 


§  5. 
[a] 


Evidence. 


(Iowa:    1895J 

Statements  made  to  defendant  by  one 
who  procured  his  subscription  to  a  fund  for  the 
erection  of  a  creamery  that  the  profits  would 
!  ■■    large   are   matters   of   opinion   only.    and.    if 

do  not  constitute  a  defense  to  an  action 
on  the  subscription.— Davis  v.  Campbell  (Iowa) 

i;i  x.  w.  in>:. 
93  Iowa,  524. 
[b]     (Neb.;    ISO.'.) 

In  a  suit  on  a  written  contract  for  a  sub- 
scription payable  on  certain  conditions  mention- 
ed therein,  parol  evidence  is  not  admissible,  in 

of  fraud,  to  show  that  the  sub 
tions  were  not  to  1"'  payable  except   on  certain 
ether  ,    -.'"  •  -   v.  Church   (Neb.)  02 

X.  W.  51.  4". 

!<■)     (Neb.:    1895.) 

In  an  action  on  a  subscription  contract 
by  which  defendant  agreed  to  donate  plaintiff  a 
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certain  .sum  for  the  erection  of  an  opera  house 

payable  on   certain   c litions,    where  plaintiff 

bad,  bj  a  Bept  ra  te  contract,  modified  tli d 

ditions  of  the  subscription  of  one  M .  bj  ma!   i 

able  when  M.  bad  told  certain  real  estate, 
defendant  could  how  that,  i"  induce  him  to 
sign  a  contract,  plaintiff  represented  that  M. 
had  made  a  similar  subscription  which  would  be 
payable  on  the  same  conditions  as  would  de- 
fendant's subscription.-  Gerner  v.  Church 
62  N.  W.  51,  13  Neb.  090. 

|<!|     C\<l>.:     |S!».-,.) 

In  an  action  on  a  subscription  contract 
by  which  defendant  agreed  to  pay  a  certain 
amount  for  the  construction  of  an  opera  house, 
where  the  contrad  is  silent  as  to  t hi 
to  be  used,  defendant  cannot  show  a  parol  agree- 
ment by  which  certain  material  was  to  be  used 
—Gerner  v.  Church,  G2  N.  W.  51,  43  Neb.  690. 


SUBSTITUTION. 

Of  parties,  see  "Parties,"  §  13. 
Substituted  service  of  process,  see  "Writs  and 
Notice  of  Suits,"  §  15. 

SUBTERRANEAN  WATERS. 

See  "Waters  and  Water  Courses,"  §  13. 

SUCCESSION. 

See    "Descent    and    Distribution";    "Executors 
and  Administrators." 


SUFFERANCE. 

Tenancy  by,  see  "Landlord  and  Tenant,"  §  39. 

SUGAR  BOUNTIES. 

See  "Bounties." 

SUICIDE. 

See  "Insurance,"  §§  58,  125-127. 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Before  court  commissioner,  see  "Court  Commis- 
sioners." 

To  recover  possession  of  leased  premises,  see 
"Landlord  and  Tenant,"  §  02. 


SUMMONING. 

Juror,  see  "Jury,"  §§  8-13. 


SUMMONS. 

See  "Writs  and  Notice  of  Suits." 

In    action    before   justice,    see    "Justices    of   the 

Peace,"  §  18. 
To  garnishee,  see  "Garnishment,"  §  16. 


SUNDAY. 

See,  also,  "Holidays." 

Exclusion   in   computing  lime,  see  "Time,"  5  3. 
Keeping   saloon   open   on   Sunday,   see  "Intoxi- 
cating Liquors,"  §  25. 

[a]  (Ioivu:   18940 

It  is   no  defense  to  an  action   for  ! i ■  ;_- 1  i 
•-•■•ill    shooting   lliar,   at   the   time  of  the   injury, 
plaintiff   and    defendant    were    unlawfully    en- 

ga 1   in  shooting  on  the  Sabbath.  —  Gross  v. 

Miller  (Iowa)  61  N.  \V.  885. 

93   Iowa,   72. 

[b]  down;    1806.) 

It  is  no  defense  to  an  action  for  delay 
in    delivering   a    telegram    requesting   the   ad- 

dressee,  in  South  Dakota,  to  furnish  stable  room 
for  luuscs  in  transit  from  Iowa,  the  transporta- 
tion through  the  formi  r  state  taking  place  on 
Sunday,  that  the  laws  of  South  Dakota  pro- 
hibit such  trans 'ration  on  Sunday. — Taylor  v. 

Western  Union  Tel.  Co.  (Iowa)  64  N.   W.  660. 
[o]     (Iowa;    1890.) 

§  2952  (providing  that  "where  the 
petition  states,  in  addition  to  the  other  facts 
required,  that  the  plaintiff  will  lose  his  claim 
unless  the  attachment  issues  and  is  served  on 
Sunday,  it  may  he  issued  and  served  on  that 
day"),  does  not  limit  service  on  Sunday  to  a 
writ  issued  on  that  day;  but  a  writ  issiied  on 
Saturday,  which  cannot  be  served  on  that  day, 
may  be  served  on  Sunday,  the  petition  being 
amended  on  that  day  to  show  that  plaintiff  will 
lose  his  claim  if  service  is  not  made  tlieu. — 
Richards  v.  Schreiber,  Conchar  &  Westphal  Co. 
(Iowa.)  07  N    W.  569. 

[d]  (Mich.;    1895.) 

A  policy  dated  and  delivered  on  Mon- 
day is  not  a  Sunday  contract,  though  the  agents 
examined  the  property,  and  agreed  on  the 
amount  of  insurance  with  the  assured,  on  Sun- 
day.— Wooliver  v.  Boylston  Ins.  Co.  (Mich.)  62 
N.  W.  149. 

104  Mich.  132. 

[e]  (Mich..)    1S96.) 

The  fact  that  a  note  was  handed  to  plain- 
tiff in  satisfaction  of  a  guaranty  on  Sunday,  it 
not  appearing  that  the  contract  was  made  on  Sun- 
day, would  not  invalidate  the  delivery. — Steere 
v.  Trebilcock  (Mich.)  00  N.  W.  342. 


SUPERINTENDENT. 

See  "Master  and  Servant,"  §?  55-60. 

SUPERIOR  COURTS. 

See  "Courts,"  §  16. 

SUPERSEDEAS. 

See  "Appeal,"  §§  264-272. 

SUPPLEMENTAL  ABSTRACT. 

See  "Appeal,"  §  127. 

SUPPLEMENTAL  COMPLAINT. 

See  "Pleading,"  §  73. 

SUPPLEMENTARY  PROCEEDINGS. 

See   "Execution,"    §§   38-44;     "Garnishment,"    $ 
28. 
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SUPPORT. 

Of  infant.*,  see  "Divorce":    "Infancy ." 
Of  insane  persons,  see  "Insanity." 


SUPREME  COURT. 

See  "Courts,"  §§  13,  14. 

SURETY  COMPANIES. 

Power  to  act  as  surety,  see  "Principal  and  Sure- 
ty," §  1. 

SURETYSHIP. 

See  "Principal  and  Surety." 


SURFACE  WATER. 

See,  also,   "Drainage." 

Diversion  in  constructing  highway,  see  "High- 
ways," §  1. 

Duty  of  city  as  to,  see  "Municipal  Corpora- 
tions," 5  102. 

§   1.    What  is  surface  water. 

(Neb.:    1895.) 

The  term  "surface  water"  includes  such 
water  as  is  carried  off  by  drainage  independent- 
ly of  a  water  course. — Bunderson  v.  Burling- 
ton  &  M.  R.  R.  Co.,  61  N.  W.  721,  43  Neb.  545. 

§  2.    Rights  of  landowner  to  obstruct  or 
turn  away. 

[a]  (Iowa;    1895.) 

A  landowner  cannot  collect  surface  wa- 
ter so  as  to  cause  it  to  flow  on  the  land  of  an 
adjoining  owner  in  a  manner  different  from  its 
natural  flow.— Stinson  v.  Fishel  (Iowa)  61  N. 
TV.    1063. 

93  Iowa,  656. 

[b]  (Iowa;    1895.) 

A  Tandowner  is  liable  only  for  nominal 
damages  for  constructing  a  tile  drain  on  his  land, 
through  which  a  larger  quantity  of  water  than 
the  natural  flow  is  discharged  upon  the  lands  of 
an  adjoining  owner,  where  the  only  injury  shown 
to  have  been  sustained  by  the  latter  is  such  in- 
■  i  i  e  in  the  flow  of  water  on  his  land. — McCor- 
miek  v.  Winters  (Iowa)  62  N.  W.  655. 

[c]  (Minn.:    1S94.) 

One  draining  his  land  may  deposit  the 
surface  water  in  a  natural  drain,  though  it  is 
thereby  conveyed  on  a  neighbor's  land,  if  it  does 
not  unreasonably  injure  the  latter;  and  such 
drainage  which  reclaims  twenty  acres  of  agricul- 
tural land,  and  causes  only  an  acre  or  two  of 
his  neighbor's  land  to  be  submerged  for  a  time 
in  the  spring  of  the  vear,  is  not  unreasonable. — 
Sheehan  v.  Flvnn  (Minn.)  61  N.  TV.  462. 
59  Minn.  436. 

[d]  (Minn.;    lS9(i.) 

The    facts   that    a   ravine    traversing   ad- 
joining mining   claims   was   dammed  up  by   the 
upper  owner,  and  the  surface  water  diverted  for 
his  use  in  mining  by  an  artificial  ditch,  so  that 
no  water   flowed   on   the  lower  claim,   and   that 
the  lower  claim  owner,  supposing  the  diversion 
to  be  permanent,  but  without  representations  to 
that  effect  having  been  made  by  the  upper  own- 
er,   refrained    from    taking   precautions    against 
the  water  flowing  upon  the  covered  portions  of 
line   in   the   ravine  below,   did   not  preclude 
hi'  owner  from  removing  the  clam,  aftei 
■  lie  notice  to  the  lower  owner,   so  as  tc 
permit  the  water  to  flow  in  its  natural  channel. 


— Canton    Iron    Co.    v.    Biwabik-Bessemer    Co. 
(Minn.)  65  N.  TV.  643. 

63  Minn.  367. 
[e]     (Minn.;    IS9«.) 

The  surface  water  on  defendants'  lands 
naturally  drained  into  a  marsh  having  a  natural 
outlet  over  plaintiff's  lands.  Defendants  deep- 
ened the  natural  outlet  as  far  as  it  ran  over 
their  lands,  thereby  reclaiming  land  of  their 
own,  and  subsequently,  after  an  unusually 
heavy  rainfall,  plaintiff's  lands  were  flooded. 
II:  '.  that  though  the  overflow  was  caused  by 
the  deepening  of  the  outlet,  which  thereby  ren- 
dered the  water  more  liable  to  overflow,  or  to 
cause  greater  quantities  to  overflow,  plaintiff 
was  without  recourse  against  defendants. — Gil- 
fillan  v.  Schmidt  (Minn.)  66  N.  TV.  126. 

64  Minn.  29. 
[1]     (Neb.:   1S95.) 

An  owner  may  .  protect  his  premises 
against  surface  water  by  dike  or  embankment 
without  liability  for  damages  to  adjoining  pro- 
prietors if  the  embankment  is  constructed  in 
a  reasonable  manner. — Lincoln  &  B.  H.  R. 
Co.  v.  Sutherland  (Neb.)  62  N.  TV.  859. 
44  Neb.  526. 

[g]     (Neb.:    1S93.) 

An  owner  may  defend  his  premises 
against  surface  water  by  dike  or  embankment 
without  liability  for  damages  to  adjoining  own- 
ers, if  his  acts  are  necessary  and  reasonable. — 
City  of  Beatrice  v.  Leary  (Neb.)  63  N.  TV.  370. 
'45  Neb.  149. 

[h]     (Neb.:   1S96.) 

One  may  not  accumulate  surface  waters 
on  his  own  land,  and,  by  means  of  a  ditch,  dis- 
charge them  in  a  volume  upon  the  land  of  an- 
other. Railroad  Co.  v.  Marley  (1SSS)  40  N.  TV. 
948.  25  Neb.  138,  followed.— Jacobson  v.  Van 
Boening,  66  N.  TV.  993,  48  Neb.  80. 

[1]     (Neb.:    1S97.) 

The  common-law  right  to  control  surface 
waters  must  be  so  exercised  by  any  person  as 
not  to  unnecessarily  or  negligently  cause  injury 
to  the  rights  and  propertv  of  others. — Town  v. 
Missouri  Pac.  Ry.  Co.  (Neb.)  70  N.  TV.  402. 

t.i]     (Neb.:    IS97.) 

Surface  waters  may  be  controlled  by  the 
owner  of  the  land  on  which  they  fall  or  origi- 
nate, or  over  which  they  flow.  He  may  ap- 
propriate to  his  own  use  all  that  falls  or  comes 
on  his  land,  and  refuse  to  receive  any  that  falls 
or  originates  or  flows  on  or  over  adjoining  prop- 
erty.—Town  v.  Missouri  Pac.  Ry.  Co.  (Neb.)  70 
N.  TV.  402. 

[lil     (Neb.;   1897.) 

Where  surface  waters  have  such  an  accus- 
tomed flow  as  to  have  cut  in  the  soil  a  well- 
defined  channel,  one  constructing  an  embank- 
ment across  such  channel  must  make  necessary 
provision  for  the  uninterrupted  flow  of  the  wa- 
ter; and,  having  provided  a  suitable  culvert  or 
passageway  permitting  the  accustomed  flow,  he 
cannot,  in  case  of  an  unusual  rainfall,  be  char- 
ged with  having  collected  the  surface  waters 
and  thrown  them  upon  the  land  of  an  adjoining 
proprietor. — Town  v.  Missouri  Pac.  Ry.  Co. 
(Neb.)  70  N.  W.  402. 

[1]     (Neb.;    1897.) 

Whether  such  embankment  has  been  neg- 
ligently constructed  with  reference  to  the  ob- 
struction of  the  flow  of  the  surface  waters,  and 
whether  such  negligence,  if  any,  is  the  proxi- 
mate cause  of  an  alleged  injury,  are  generally 
questions  to  be  submitted  to  the  jurv.— Town 
v.  Missouri  Pac.  Ry.  Co.  (Neb.)  70  N.  W.  402. 

§   3.   —   Injunction. 

down;    1S9(J.) 

Injunction  will  not  issue  to  restrain  the 
owner  of  the  dominant  estate  from  maintaining 
a  tile  drain  discharging  water  into  a  drain 
leading  to  the  land  of  the  servient  owner,  when 
it  does  not  appear  that  the  latter  owner  is  in- 
jured   by    the    substitution    of    this    mode    of 
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age    tor   the    natural    surface    'raiuagc. — 
Ri     en     Da  ■■■■■  a)  89  N.  W.  524. 

§   4.    Liability  of  railroad  company. 
(Ifeb.i    IMP.-..I 

Blot  the  construction  of  an  embankment 
tor  railroad  purposes,  which  d< 
face  water   from  its   normal  course,  a    ei 

nv  is  not  liable  in  damages  to  the  propri- 
etor oi  of  neighboring  lands,  I  aeri 
cidentally   overflowed   and   injure. l.-  Bum 

rlington  &  M.  R.  K.  Co.  (Neb.)  61  N.  \V. 
721,  43  Neb.  545. 

§   5.    Liability   of    county. 
(Iowa;   lMo.i 

The  maintenance  of  a  tile  drain  by  a 
county  along  a  hignway,  which  has  the  i  ffi  d  of 
discharging  on  plaintiff's  premises  surface  water 
which  would  not  otherwise  have  flowed  over 
them,  and  casts  water  on  hii   land  in  a  different 

ma r  from  thai  in  which  it  Bowed  before,  to 

his  injury,  is  actionable,  and  will  be  enjoined. — 
Holmes  v.  Calhoun  County  (Iowa)  66  N.  \V. 
1  15. 

§   6.    Action  for  flowage, 

|a]      I  Mr  mi.:     IS!).".) 

Defendant's  land  abutt'  d  on  the  west 
side  of  a  street,  and  was  crossed  by  a  i 
which  also  crossed  the  street,  and  ran  east  to 
a  lake.  Plaintiff's  land  lay  south  of  defend- 
ant's, separated  from  it  by  a  ridge  forming  the 
south  hunk  of  the  ravine.  The  city  built  a  cul- 
vert in  the  ravine,  the  west  end  of  which  ter- 
minated on  the  east  end  of  defendant's  land,  at 
which  point  was  built  with  defendant's  permis- 
sion a  catch-basin  covered  with  a  screen.  Sub- 
sequently the  city  filled  in  the  street  so  that  the 
only  way  in  which  water  flowing  down  the 
ravine  could  escape  from  defendant's  kind  was 
through  the  catch-basin,  and  thereafter  defend- 
ant erected  a  wall  on  the  ridge.  After  a  heavy 
rain,  water  coming  clown  the  ravine  carried 
with  it  much  debris,  which  choked  up  the 
screen,  and  consequently  the  water  overflowed 
the  wall,  tore  away  one  end  of  it.  and  poured 
down  on  plaintiff's  premises.  Held  that,  in  an 
action  for  the  damages  sustained  thereby,  it  was 
inapplicable  to  instruct  that  it  was  defendant's 
duty  to  keep  the  ravine  on  its  land  free  from 
inflations,  so  that  it  might  carry  waters  to 
sin  without  obstruction. — Simpson  v.  Still- 
Water  Co.  (Minn.)  64  N.  W.  1141. 
62   Minn.  444. 

11. 1     (Neb.:    1S!)<>.) 

In  an  action  for  damages  caused  by  the 
drainage  of  surface  water  from  a  pond  on  de- 
fendant's land  into  a  draw,  by  which  the  water 
was  conducted  to  and  across  plaintiff's  land,  an 
admission  by  plaintiff  that  the  draw  was  a  nat- 
ural water  way.  and  had  been  such  since  his 
ownership  of  the  land  claimed  to  have  been 
damaged,  and  that  the  water  generally  from 
that  portion  of  the  country  had  flowed  through 
the  draw,  precluded  a  recovery  of  damages  for 
the  destruction  of  grass  in  the  bed  of  the  draw 
on  plaintiff's  premises,  caused  by  the  additional 
flowage  resulting  from  said  drainage. — Rath  v. 
Zimbleman  (Neb.)  OS  X.  W.  48S. 


SURGEONS. 

See  "Physicians  and  Surgeons." 


SURPLUSAGE. 

As  ground  for  demurrer,  Bee  "Pleading,"  (  21. 


SURPRISE. 

As  ground   for  continuance,   see   "Continuance," 

§  2;    "Criminal  Law," 
for  new  trial,  see  ''New  Trial,"  §  29. 


SURRENDER. 

Of  accused,  liability  on  bail  bond,  see  "Bail,"  5  4. 
Of  corporate  franchise.  tions,     §  10. 

Of  fugitive  from  justice,  see  "Extradition." 
Of  leased  premises,  see  "Landlord  and  Tenant," 

!  '  23,  -K 
Of  policy,  see  "Insurance,"  §  20. 


SURVEYS  AND  SURVEYORS. 

See  "Boundaries,"  §§  6,  10. 

County  surveyor,  see  "Counties,"  §  21. 
Establishment  of  highway  on  government  section 
line,  see  "Highways,"  §  11. 


SURVIVAL. 


Of  cause  of  action,  see  "Abatement  and  Revival," 
§9. 


SURVIVORSHIP. 

See  "Joint  Tenancy." 

Construction  of  wills,  see  "Wills,"  §§  35,  36. 
Homestead     rights     of     surviving     spouse,     see 

"Homestead,"  §§  13-15. 
Presumption  as  to,  see  "Death." 
Rights  of  surviving  partners,  see  "Partnership," 

§  49. 

SUSPENSION. 

Of  members  of  association,  see  "Associations," 
§  5. 

of  benevolent  society,  see  "Benevolent  Socie- 
ties." §  3. 

Of  officer,  see  "Office  and  Officer,"  §§  20-29. 

Of  sentence,  see  "Criminal  haw,"  §  190. 


SWAMP  LANDS. 

See  "Public  Lands,"  §§  10,  11. 

SWINDLING. 

See  "False  Pretenses";    "Forgery";    "Larceny.' 
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TACKING. 

Possession,  see  "Adverse  Possession,"  §  25. 


TALESMEN. 


See  "Jury,"  §  11. 


TAXATION. 

I.  IN  GENERAL,  §§  1-5. 
II.  TAXABLE    PERSONS    AND    PROP- 
ERTY, §§  6-19. 

III.  EXEMPTIONS,  §§  20-24. 

IV.  ASSESSMENT  AND  LEVY,  §§  25-37. 
V.  EQUALIZATION,   §§  3S^14. 

VI.  REMEDIES  FOR  ERRONEOUS  TAX- 
ATION, §§  45-54. 
VII.  LIEN,  §§  55-57. 
VIII.  PAYMENT,  §§  58-62. 
IX.  COLLECTION  OF  TAXES,  §§  63-92. 

1.  In  General.  5S  63-81. 

2.  Sale  for  Nonpayment,  §§  82-92. 
X.  REDEMPTION,  §§  93-99. 

XI.  TAX  TITLES.  §§  100-120. 

1.  In  General,  §§  100-105. 

2.  Tax  Deed,  §§  106-109. 

3.  Actions  to  Trv  and  to  Confirm,   §§ 

110-115. 

4.  Rights  of  Defeated  Tax-Title  Hold- 

ers, §§  116-120. 

See,  also,  "Constitutional  Law,"  §§  53-59. 
Action  by  state  to  compel  county  to  levy  state 

taxes,  see  "States  and  State  Officers,"  §  20. 
Allowance  to  defendant  in  ejectment  for  taxes 

paid,  see  "Ejectment,"  §§  12-14. 
Assessments  and  taxes   for   irrigating  purposes, 

see  "Irrigation." 

for  highway  purposes,  see  "Highways,"  §§ 

22-24. 

Authority  of  city  as  to  license  taxes,  see  "Mu- 
nicipal Corporations,"  §  29. 

Duty  to  pay  taxes  as  between  vendor  and  pur- 
chaser, see  "Vendor  and  Purchaser."  §  11. 

Effect  of  voluntary  assignment  as  discharging 
liability  for  taxes,  see  "Assignment  for  Bene- 
fit of  Creditors,"  §  25. 

For  city  purposes,  see  "Municipal  Corporations," 
§S  185-189. 

For  drainage  purposes,  see  "Drainage,"  §§  7-9. 

For  school  purposes,  see  "Schools  and  School 
Districts,"  §  29. 

For  town  purposes,  see  "Towns,"   §  7. 

Interference  with  interstate  commerce,  see  "Con- 
stitutional Law,"  §§  49-52. 

Nonpayment  of  taxes  as  breach  of  condition 
against  incumbrances,   see  "Covenants,"   §  3. 

Of  costs,  see  "Costs."  §§  20-26. 

Payment  of  taxes  on  assigned  estate,  see  As- 
signment for  Benefit  of  Creditors,"  §  38. 

on  mortgaged  land,  see  "Mori gages."  §  27. 

Of   liquor  traffic,   see    "Intoxicating   Liquors," 

§§  8-23. 

I.    IN  GENERAL. 

S   1.    For  what  purposes  authorized, 
[a  I     (Neb.:    rsti.-.i 

Comp.  St.  1893,  c.  82a,  5  17.  authorizing 
counties  to  levy  an  additional  tax  of  three- 
tenths  of  a  mill  for  a  soldiers'  relief  fund,  is 
permissive  only;  and.  where  the  current  expen- 
ses of  the  county  require  the  full  limit  of  taxa- 


tion (Const,  art.  9,  §  5),  such  additional  levy 
may  be  omitted. — Young  v.  Lane  (Neb.)  62  N. 
\\  .  202,  43  Neb.  S12. 

[b]  (Wis.;    1895.) 

Sanb.  &  B.  Ann.  St.  §  069,  subd.  9. 
authorizing  a  county  to  levy  a  tax  to  purchase 
land  for  the  purpose  of  holding  thereon  agri- 
cultural fairs,  does  not  authorize  the  county 
to  levy  a  tax  to  be  paid  over  to  an  agricultural 
society.— Hixon  v.  Town  of  Eagle  River  (Wis.l 
65  N.'  W.  366,  91  Wis.  649. 

[c]  [Wis.:    1895.) 

A  county  tax  levied  to   pay   for  placing 
stones  from  the  county  in  the  state  building  at 
the  World's  Fair  is  invalid. — Hayes  v.  Douglas 
Countv    (Wis.)   65  N.  W.  4S2. 
92  Wis.  429. 

§  2.    Control  by  court  of  amount  of  levy. 

(Neb.:    1899.) 

Where  a  county  board  has  levied  taxes 
to  the  constitutional  limits,  the  court  cannot  com- 
pel it  to  reduce  the  amount  of  any  levy,  and  levy 
in  lieu  thereof  a  tax  for  the  soldiers'  relief  fund, 
authorized  by  Comp.  St.  1S93,  c.  82a,  §  17.— 
Young  v.  Lane,  62  N.  W.  2U2,  43  Neb.  812. 

§  3.    Accounts  between  county  and  state. 

[a]     (Mich.;   1S95.) 

Where  a  petition  by  the  state  to  compel 
a  county  to  levy  and  collect  taxes  set  out.  a 
statement  of  account  from  a  certain  year,  the 
county  is  not  precluded  from  questioning  the 
correctness  of  the  account  for  that  year,  though 
the  statement  showed  that  the  balance  due 
was  paid  the  following  year. — Auditor  General 
v.  Board  of  Sup'rs  of  Bay  County  (Mich.)  64 
N.  W.  570. 

lb]     (Mich.;   1895.) 

Where  a  portion  of  a  county  had  been 
detached  and  organized  into  a  separate  county, 
and  the  state  assessed  taxes  on  the  county  as 
originally  constituted,  which  were  collected, 
said  county  cannot  refuse  to  pay  the  amount 
collected  in  excess  of  its  share,  but  must  resort 
to  the  new  county  for  reimbursement. — Auditor 
General  v.  Board  of  Sup'rs  of  Bay  County 
(Mich.)  64  N.  W.  570. 

[c]  (Midi.:    1895.) 

Pub.  Acts  1S82.  No.  9,  §  43,  provides 
that  "the  town  treasurer  shall  pay  to  the  coun- 
ty treasurer  all  state  and  county  taxes  col- 
lected except  that  *  *  *  he  may  retain  a 
sum  sufficient  to  fill  any  deficiency  in  the 
amount  collected  for  school  purposes."  Held, 
that  the  state  has  a  right  to  charge  the  county 
with  interest,  on  the  amount  so  retained,  and 
the  county  must  have  recourse  to  the  town. — 
Auditor  General  v.  Board  of  Sup'rs  of  Bay 
County  (Mich.)  64  N.  W.  570. 

[d]  (Mich.;    1895.) 

Pub.  Acts  1889,  No.  195.  §  74.  provides 
that  a  collection  fee  of  4  per  cent,  shall  be 
ed  to  all  delinquent  taxes  returned  to  the  comi- 
ty treasurer,  and  when  paid  to  the  county  treas- 
urer it  shall  belong  to  the  general  count.,  fund. 
and  when  paid  to  the  auditor  general  it  shall 
belong  to  the  state  general  fund.  Held,  that 
such  fee  belongs  to  the  county  or  state  as  it,  is 
paid  to  the  one  or  the  other  officer. — Auditor 
General  v.  Board  of  Sup'rs  of  Bay  County 
(Mich.)  64  N.  W.  570. 

[e]  (Mich.:   189.",.) 

Pub.  Acts  1885,  No.  153.  §  81,  provides 
that  losses  sustained  by  the  default  of  any  offi- 
cer shall  be  charged  to  the  municipality  which 
he  represents.  Section  Hit  provides  that,  if  the 
error  originated  with  the  township  or  county 
officer,  the  prooer  amount  shall  be  chi 
back  to  the  county.     Hdd,  that  where  the  attor- 
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nej   genera]  adi  countj    tri 

made  a  t :■  x  sale  under  act   oi    isv^'>  for  taxes 
assessed  under  the  law  of  1NN2,  w  ] i i ■  -ti  sale  was 
and   the  auditor  general 
refunded  to  the  purchaser  the  amount  paid,  the 
loss  falls  on  the  Btate  and  i  ountj  proportionate- 
auditor  General  v.  Board  of  Sup'rs  of  Bay 
Countj    (Mil  b  I  in   N.  \V.  570. 
[fl     (Mich.)   lsn.vi 

Where  land  was  gold  under  Pub.  A.ets 
1885,  N'o.  153,  for  taxes  assessed  under  the 
law  of  1882,  and  the  sale  was  afterwards  de 
clared  void  because  the  act  of  1885  was  not 
retrospective,  the  auditor  general  bad  a  right, 
under  .Vis  1885,  S  104,  on  presentation  of  a  ccr- 
t il'n  ale  from  the  trial  judge,  to  refund  to  the 
purchaser  the  amount  paid,  though  neither  the 
Male  nor  the  county  was  a  partj  to  the  suit 
declaring  the  sale  void.  —  Auditor  General  v. 
Board  of  Sup'rs  of  Bay  Couuty  (Mich.)  04  N. 
W.  570. 

§  4.    Accounts  between  town  or  city  and 
county. 

[a]     IS.  I).;    isitr,.) 

Under  Laws  issTi,  e.  121,  as  amended 
by  Laws  1890,  e.  149,  an  organized  civil  town- 
ship is  entitled  to  credit  for  the  amount  of  the 
dog  tax  collected  therein,  though  tbe  entire 
county  in  which  it  is  situated  be  not  organized 
into  civil  townships. — Liberty  Tp.  v.  Hutchin- 
son County  (S.  D.)  64  N.  W.  1117. 

[1>]      IS.  D.j    1895.) 

In  an  action  by  a  township  against  a 
county  to  recover  a  tax  collected  by  the  latter 
and  withheld  from  plaintiff  in  violation  of  the 
act  authorizing  the  tax.  defendant  cannot  raise 
the  question  of  the  constitutionality  of  the  act, 
since  the  invalidity  thereof  would  not  relieve  it 
of  its  duty  to  account  to  plaintiff  for  the  tax. — 
Liberty  Tp.  v.  Hutchinson  County  (S.  D.)  64 
N.  W.  1117. 

[c]  (Wis.:    1895.) 

Where  a  t<  wu  treasurer  collected  taxes, 
and  appropriated  them,  but  returned  them  to  the 
county  treasurer  as  unpaid  anil  delinquent,  and, 
on  this  being  found  out.  the  amount  thereof  was 
charged  back  tp  the  town,  and  added  to  the  coun- 
ty tax  apportioned  to  the  town  for  the  following 
year,  and  collected  ami  paid  to  the  county,  the 
town  cannot  sue  to  recover  them  of  the  county, 
because  they  never  belonged  to  the  town,  as  they 
were  raised  direi  tly  from  the  taxpayers  for  the 
county,  the  town  treasurer  acting  as  the  county's 
agent  in  collecting  them.— Town  of  Westboro  v. 
Taylor  County  (Vi  is.)  63  N.  W.  287. 
90  Wis.  355. 

[d]  (Mis.:    1S<I.-,.| 

Where  a  county  board,  without  authority 
in  law,  deducted  from  the  taxes  levied  by  a  town 
a  portion  thereof  alleged  to  be  invalid,  and  the 
county  treasurer  did  not  collect  the  same,  the 
county  is  not  liable  to  the  town  for  the  amount 
so  deducted. — Town  of  Crandon  v.  Forest  Coun- 
ty, 64  X'.  W.  S47,  91  Wis.  239. 

§   5.    Apportionment       of      taxes       among 
townships — Record    of    board. 

(a]  (Mich.;    1S95.) 

The  record  of  a  resolution  of  the  board 
"that  the  following  amount  of  state  and  county 
tax  be  assessed  on  the  rolls  of  the  several  town- 
ships," followed  by  their  names,  with  the 
amounts  set  opposite  each  township  in  separate 
columns  for  the  state  and  emmty  tax.  with  the 
totals  for  each  tax  for  all  the  townships  footed 
up  at  the  bottom,  is  a  substantial  compliance 
with  Comp.  Laws  1S71.  requiring  the  board  to 
apportion  the  county  and  state  tax  among  the 
several  townships,  and  that  the  apportionment 
be  entered  at  large  on  the  records  of  the  board. — 
Hoffman  v.  Lynburn  (Mich.)  62  N.  W.  728. 
104  Mich.  494. 

[b]  (Mien.;    1895.) 

The  pn  ceedings  are  not  invalid  because 
such  record  does  not  show  the  amount  of  state 


tax  authorized  to  be  raised  as  certified  by  the 
auditor  general,   in  tl  i  of  any  si 

requiring   such   certificate  to  be  spread  on   the 

"i    the  pr lings  of  the  hoard.    1 1 

man  v.  Lynburn  (Mich.)  62  X.  \V.  728. 
104  Mich.   194 


II.    TAXABLE    PERSONS    AND    PROP- 
ERTY. 

Property  subject  to  street  assessments,  see  "Mu- 
nicipal Corporations,        138,  139. 
taxable  for  cirj    purposes,  see  "Municipal 

Corporations,"  §  187. 

§   6.    In  general. 
(Win.;    1896.) 

A  contract  for  tbe  purchase  of  land  by 
a  city  fur  part;  purposes,  as  authorized  by  Laws 
ISS'J,  .•.  -INS,  and  Laws  1891,  c.  ITU.  provided 
for  possession  by  the  city  on  pari  payment,  and 
for  a  conveyanm payment  within  lo  years,  at 

the  city's  option,  of  the  balance  of  the  price  with 
interest,  and  of  all  taxes  levied  in  the  meantime, 
but  declared,  as  required  by  such  statutes,  that 
the  agreement  created  no  liability  against  the 
city.  On  default  in  payment  of  interest  or  tax- 
es, the  vendors  were  authorized  P.  foreclose  the 
city's  equity.  Beld,  that  the  agreement  was 
not  an  "effect  *  *  *  having  a  marketable 
value,"  within  Rev.  St.  §§  1034-1036.  providing 
for  the  taxation  of  such  effects  as  personalty. — 
Perrigo  v.  City  of  Milwaukee  (Wis.)  65  N,  YV. 
1025. 

92  Wis.  236. 

§   7.    Railroad    grants. 
(N.  D.;    1894.) 

The  Northern  Pacific  land  grant  isnotex- 
empt  from  taxation  because  the  question  of  its 
nonmineral  character  has  not  been  finally  set- 
tled.—Northern  Pac.  R.  Co.  v.  McGinnis  (N.  D.) 
61  N.  W.  1032. 

4  N.  D.  494. 

§   8.    Debts  owing  taxpayer. 
(Vfis.;    189G.) 

A  contract  for  the  purchase  of  land  by 
a  city  for  park  purnoses,  as  authorized  by  Laws 
1S89,  c.  4SS.  and  Laws  1891,  c.  179,  provided 
for  possession  by  the  city  on  part  payment,  and 
for  a  conveyance  on  payment  within  10  years,  at 
the  city's  option,  of  the  balance  of  the  price  with 
interest,  and  of  all  taxes  levied  in  the  meantime, 
but  declared,  as  required  by  such  statutes,  that 
the  agreement  created  no  liability  against  the 
city.  On  default  in  payment  of  interest  or  tax- 
es, the  vendors  were  authorized  to  foreclose  the 
city's  equity.  Held,  that  the  agreement  did  not 
create  a  debt  taxable  against  the  vendors,  under 
Rev.  St.  §5  1034-1036,  providing  for  the  taxation 
of  personal  property,  including  "all  debts  due 
from  solvent  debtors." — Perrigo  v.  City  of  Mil- 
waukee (Wis.)  65  N.  W.  1025. 
92  Wis.  236. 

§   9.    Deduction    of    indebtedness    of    tax- 
payer. 

(Mien.;   1896.) 

Laws  1893,  No.  206.  §  9.  exempting 
from  taxation  so  much  of  "the  debts  due  or 
to  become  due  as  shall  equal  the  amount  of 
bona  fide  and  unconditional  debts"  by  the  per- 
son owing,  does  not  entitle  a  taxpayer  to  a  re- 
duction on  account  of  an  unconditional  liabil- 
ity under  a  lease  for  future  payments  of  rent 
for  a  term  continuing  into  the  future. — Beecher 
v.  Common  Council  of  City  of  Detroit  (Mich.) 
6S  N.  W.  237. 

§10.    To  whom  taxable, 
la]      (Si.  D.;    189(1.1 

Under  the  revenue  law,  which  requires  per- 
sonal property  to  he  assessed  as  of  May  1st  in 
each  year,  when  prior  to  that  date  one  had  sold 
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the  wheal  in  an  elevator,  in  good  faith,  it  was 
error  to  ni!  ess  such  wheat,  though  it  was  not 
shipped  until  alter  May  1st.— State  v.  Minne- 
apolis &  X.  Elevator  Co.  (N.  D.)  08  N.  W.  81. 

[I>]     (Wis.;    1896.) 

Personal  property  transferred  on  May  1st 
may  be  assessed  to  the  vendee.— Day  v.  Town  of 
rel'iean  (Wis.)  09  N.  W.  368. 

|  11.  Corporations  and  corporate  stock. 

[a]  (Iowa;    1896.) 

The  organization  of  a  corporation  to  make 
and  sell  loans  after  its  articles  of  incorporation 
had  been  filed,  and  blank  applications  for  loans, 
notes,  and  mortgages  had  been  procured  for  it 
by  the  promoters,  was  abandoned:  no  stock  hav- 
ing loon  issued  or  other  property  than  the  blanks 
acquired.  These  were  assigned  in  blank  by  the 
corporation,  and  divided  among  the  promoters, 
who  never  became  members  of  the  corporation. 
Held,  that  the  corporation  was  not  subject  to 
assessment,  as  the  owner  of  notes  and  mort- 
gages  appearing  in  its  name  in  the  county  re- 
corder's office,  through  the  blanks  being  used 
by  the  promoters  in  their  own  business. — Farm- 
ers' Loan  &  Trust  Co.  v.  City  of  Newton  (Iowa) 
66  N.  W.  7S4. 

[b]  (Iowa;   1S96.) 

McClain's  Code,  §  12S8,  providing  for  the 
assessment  of  the.  average  value  of  the  moneys 
and  credits  which  have  been  in  the  possession  of 
a  corporation  making  loans,  has  no  application 
when  loans  wore  made  in  the  name  of  the  cor- 
poration by  private  persons,  hut  the  corporation 
never  had  in  its  possession  or  control  any  of  the 
moneys. — Farmers'  Loan  &  Trust  Co.  v.  City 
of  Newton  (Iowal  66  N.  W.  781. 

Ic]     (Iowa;    1897.) 

A  corporation  engaged  in  the  manufacture 
and  sale  of  sewer  pipe  and  drain  tile,  made  from 
water,  salt,  and  clay,  is  assessable,  under  Code, 
§  810,  providing  that  one  who  holds  persona] 
property  to  increase  the  value  thereof  by  man- 
ufacturing, or  by  the  combination  of  different 
materials  with  a  view  to  profit  by  sale,  is  a 
manufacturer. — Appeal  of  Iowa  Pipe  &  Tile  Co. 
(Iowa)  70  X.  W.  115. 

Ill  I     (Minn.;    1S96.) 

If  a  title  insurance  company,  organized 
under  Gen.  Laws  1S87.  c.  135  (Gen.  St.  1S91,  §§ 
55338-3313),  avails  itself  of  the  provisions  of 
Gen.  Laws  1S89.  c.  227,  and  engages  in  the  an- 
nuity, safe-deposit,  and  trust  business  authorized 
by  Gen.  Laws  1883.  c.  107  (Gen.  St.  1891,  §§ 
2841-2854),  all  its  property  is  subject  to  assess- 
ment and  taxation  under  the  general  tax  law, 
in  the  same  manner  as  the  property  of  annuity, 
safe-deposit,  and  trust  companies  organized  un- 
der the  act  of  1883.— Nelson  v.  St.  Paul  Title 
Insurance  &  Trust  Co.  (Minn.)  66  N.  W.  206. 
64  Minn.  101. 

[e]     (Wis.;    1895.) 

Franchises  granted  to  an  electric  light 
company,  ami  the  property  used  to  exercise  the 
same,  being  inalienable,  a  transfer  thereof  to  an 
electric  street-railway  company  does  not  relieve 
the  electric  light  company  from  liability  for  taxes 
thereon,  or  cast  it  on  the  railway  company.— 
State  v.  Anderson  (Wis.)  03  X.  W.  746. 
90  Mis.  550. 

§   12.    Banks. 

[a]     (Iowa;    1895.) 

Surplus  moneys  and  credits  of  a  savings 
bank  are  taxable  as  a  part  of  "the  paid  up  cap- 
ital," under  Acts  15th  Gen.  Assem.  c.  00,  §  28, 
providing  that  "the  paid  up  capital  of  all  sav- 
ings banks"  shall  be  subject  to  taxation. — 
Iowa  Slate  Saw  Bank  v.  City  Council  of  Bur- 
lington (Iowa)  01  X.  W.  851. 

lb]     (Iowa;    1S95.) 

The  amount  paid  for  United  States  bonds 

purchased  out  oi   tl I  assets  of  a  savings 

bank  should  be  deducted  from  its  taxable  assets. 


— Ottumwa    Sav.   Bank  v.   City    of    Ottumwa 
(Iowa)  63  N.  W.  672. 

§13.  Liability  of  bank  as  agent  of  sbare- 
holder. 

[a]     (Iowa;    1894.) 

Under  Code,  §  819,  providing  that  banks 
shall  be  liable  for  the  tax  on  shares  of  capital 
stock  as  the  agent  of  the  shareholders,  and  that 
they  "shall  retain  so  much  of  any  dividend  be- 
longing to  any  shareholder  as  shall  be  neces- 
sary to  pay  any  taxes  levied  on  his  shares,"  a 
bank  is  not  liable  unless  it  has  money  or  prop- 
erty belonging  to  the  delinquent  shareholder. — 
Farmers'  &  Traders'  Nat.  Bank  v.  Hoffmann 
(Iowa)  01  N.  W.  418. 
93  Iowa,  119. 

[1>]     (Iowa;    1894.) 

Evidence  that  a  bank  had  not  declared 
a  dividend  for  a  year  previous  to  the  levy  of  an 
assessment  on  its  capital  stock,  and  that  the 
surplus  which  it  reported  after  the  assessment 
was  made  was  worthless,  by  reason  of  the 
shrinkage  of  the  securities  composing  it,  will 
sustain  a  finding  that,  after  the  assessment,  the 
bank  had  no  money  of  the  shareholder  with 
which  to  pay  the  tax.  —  Farmers'  &  Traders' 
Nat.  Bank  v.  Hoffmann  (Iowa)  61  N.  W.  418. 
93  Iowa,  119. 

§   14.    Place  of  taxation. 

[a]     (Iowa;   1896.) 

Under  Code,  §  S06,  providing  that,  when 
a  person  is  doing  business  in  more  than  one 
county,  the  property  existing  in  one  of  the  coun- 
ties shall  be  taxed  in  that  county,  the  capital  in- 
vested by  a  manufacturer  residing  in  one  coun- 
ty, but  doing  business  in  another,  is  taxable  in 
the  latter  county,  though  the  business  was  tem- 
porarily suspended  during  a  part  of  the  year, 
and  the  property  used  in  carrying  on  the  busi- 
ness, but  not  the  property  issessed,  was  removed 
to  the  county  where  the  residence  was  located. — 
Dean  v.  Town  of  Solon  (Iowa)  66  N.  W.  182: 
Same  v.  Maher,  Id. 

£b]      (Minn.;    1895.) 

Under  Gen.  St.  1894.  §  1516,  providing 
that  the  personal  property  pertaining  to  the 
business  of  a  merchant  shall  be  listed  in  the 
town  or  district  where  his  business  is  carried 
on,  the  buying  of  personal  pronerty  outside  of 
the  town  of  the  purchaser's  residence  does  not 
render  the  pronerty  taxable  at  the  place  of  pur- 
chase.— Minneapolis  &  N.  Elevator  Co.  v.  Board 
of  Com'rs  of  Clay  County  (Minn.)  63  N.  W. 
101. 

60  Minn.  522. 

[cj     (S.  D.;    1895.) 

Under  Comp.  Laws,  §  1557.  personal  prop- 
erty situated,  kept,  and  owned  in  the  unorgan- 
ized county  of  Pyatt  in  the  year  1893  was  sub- 
ject to  taxation  for  state  purposes  in  Stanley 
county,  that  being  the  nearest  organized  county. 
— Dupree  v.  Stanley  Comity  (S.  D.)  65  N.  W. 
426. 

Id]     (Wis.;    1895.) 

The  franchises  of  an  electric  street-rail- 
way company,  and  the  property  necessary  for 
their  exercise,  including  power  houses  and  the 
lands  on  which  they  are  located,  are  taxable,  as 
an  entirety,  in  the  assessment  district  in  which 
the  principal  office  of  the  company  is  located. — 
State  v.  Anderson  (Wis.)  63  N.  W.  740. 
90  Wis.  550. 


§    15. 


Personalty  of  ward. 


(Iowa;    1895.) 

Under  Code,  §  805.  which  provides  that 
"any  person  required  to  list  property  belonging 
to  another  shall  list  it  in  the  same  county  in 
which  he  would  be  required  to  do  it  it  were  his 
own,"  the  personal  prop'  rty  of  a  ward  is  assess- 
able  only  in  the  county  where  the  guardian  re- 
sides.— Hinkhouse  v.  Town  of  Wilton  (Iowa) 
62  N.  W.  782. 


1779    ($  16) 


TAXATION,  11.,  Jll. 


(8  23)     . 


16. 


Manufacturers. 


I  ii  I     (Minn.;    1890.) 

L516,   providing  thai 

a  ran !-  l'  listed  for  taxal 

i  of  a 

planl    i"  Lave  his  materials  manufactui     I    I 

them   is  carrj  ag   i    mi 

at  tl        lace  ufacl  ure,  so 

as  in  give  his  materials  ;i  situs  there  for  taxa- 
tion, though  he  resides  elsewhere  in  the  state, 
ml  nu  ii-.  ;i  nd  operates  a  si         ru  ci  iiring 

planl   o '    the   place   of   his   residence.    SI 
Clarke  (Minn.)  67  N.  \V.  1144. 
(i  1  Minn,  556. 

I  li|     <™  in  ii.;    I  six;.) 

1m  thai  case  he  is  taxable  al  the  place  of 
mami  I  i  ials  I"  longing  to  him  in 

transit   to  (hat  place,  to  be  there  so   manufac- 
tured   for   him    by   the  owners   of  the   plant.— 
State  v.  Clarke  (Minn.)  67  N.  \V.  11  II. 
(11  Minn.  556. 

[c]      I  >.  in  n    r 

One  maj  be  a  manufacturer  for  Hip  pur- 
pose  of  taxation  within  Gen.  St.  1894,  §§  1510. 
1529,  though  he  neither  owns  nor  operates  a 
plant,  but  contracts  with  the  <>\\  hits  of  a  plant 
in  have  his  materials  manufactured  for  him.— 
State  v.  Clarke  (Minn.)  07  N.  W.  1144. 
04  Minn.  550. 


§   17. 


XiOgS. 


la]     (Mich.;    ISO.-,.) 

Logs  piled  during  the  winter  on  the  ice 
of  a  lake,  around  whii  Ii  a  boom  is  constructed 
for  the  purpose  of  preventing  their  floating 
away  when  the  ice  shall  have  broken  up,  and 
which  it  is  intended  shall  be  moved  to  a  point 
on  the  shore  of  the  lake  where  a  hoist  and  spur 
track  have  been  constructed,  for  the  purpose  of 
conveying  them  out  of  the  township  as  soon  as 
the  weather  permits,  but  which  are  not  so  con- 
veyed before  the  second  Monday  in  April, 
though  they  are  then  being  crowded  towards 
the  hoist  with  boom  sticks,  are  nevertheless 
assessable  under  S  How.  Ann.  St.  §  1170b,  subd. 
4.  which  provides  that  logs  "piled  and  left  in 
any  yard  *  *  *  shall  not  be  deemed  in  transit 
but  shall  be  assessed  to  the  owner  thereof  in 
the  township  or  ward  where  they  may  be  situate 
at  the  time  provided  for  by  law  for  taking  any 
assessment." — Plainfield  Tp.  v.  Sage  (Mich.)  04 
X.   W.  731. 

[h]      (Wis.;    1S96.) 

Laws  1891,  c.  473,  §  2,  provides  that  all 
saw  logs  cut  within  six  months  before  April 
1st  shall  be  assessed  in  the  district  where  they 
are  piled  for  shipment,  except  that  logs  to  be 
sawed  in  a  mill  of  the  owner  in  the  state  shall 
be  assessed  in  the  district  where  the  mill  is  lo- 

I.  Section  3  requires  the  assessor  in  any 
district  in  which  saw  logs  cut  within  six 
months  before  April  1st  may  be  piled,  to  ascer- 
tain the  amount  thereof  which  is  or  has  been 
"at  any  time  during  the  month  of  April"  in  his 
district,  to  fix  the  value,  and  assess  the  same 
to  the  owner  as  of  April  1st.  etc.  Held,  that 
logs  cut  and  piled  for  shipment,  within  six 
months  of  April  1st,  and  which,  before  that 
date,  are  shipped  to  a  mill  in  another  assess- 
ment district,  to  be  sawed,  are  assessable  in 
the  latter  district.— Day  v.  Town  of  Pelican 
(Wis.)  09  N.  W.  308. 

§   18.    —   Debts   owing  nonresidents, 
[a]     (Mich.:    1S96.) 

The  legislature  may  impose  a  tax  on  cred- 
its  in  the  hands  of  resident  trustees  in  trust  for 
nonresidents.— City  of  Detroit  v.  Lewis  (Mich.) 
66  N.  W.  95S. 

[1>]      (Mich.;    1896.) 

Pub.  Acts  1S93.  No.  206,  S  8,  subd.  6,  de- 
claring  that,  for  the  purpose  of  taxation,  per- 
sonal pi  iperty  "shall  include  all  credits  of  every 
kind  belonging  to  inh  il  ..."  ■•■■■' 


ami 


'  11.  snhd.  6,  providing  that  per  anal  prop- 
erty under  ti„-  , 

hi  in  the  ton  nship  where  lie  i 

idem   beuefi  of  1  i. 

1 1 'jit  v.  I.e.-.  ■-  (Mid    i  00  N.  \\ 

§    19.    Estoppel  to  enforce  tax. 
IS.  I).;     1890.) 

An  atti  mpti  i  '  the  county  • 

I  ... 

taxes,    made  subsequent    to  the  execution   ol    i 

i 
ii    county,  as  neainsl 
enforcing  the  lien.    Iowa  Land  Co.  v.  Douglas 
County  is.  D.)  07  N.  W.  52. 


HI.    EXEMPTIONS. 

See,  also.  "Constitutional  Law,"  §  ,jS. 

§   20.    Pnblic  property, 
[a]     (Minn. i    ls:>r,.i 

l  nder  Geu.  St.  1894,  S  1512,  exempting 
from  taxation  all  put, lie  marker  houses,  p 

pursuant  t..  -i.  a  1 1,  9,  |  :;.  subd   8   e 

ing  from  taxation  public  property  used  e 

sively  for  any  public  purposes  a  buildii     ei 

by  a  private  corporation,  organized  to  erect  the 

same,  on  land  owned  by  the  corporation,  for  a 

city    market,   under   a   contract   with    the 

whereby  it  secured  a   franchise  for  i 

the  business  for  25   years,   though  declared   a 

public  market,  and  exempt,  by  ordin: e,  was 

not  exempt.— State  v.  Coolev  (Minn.)  64  N.  \Y 
379. 

02  Minn.  183. 

[1,1     (Wis.:    1S97.) 

Property  which  is  in  the  possession  of  the 
city  of  Milwaukee  under  a  contract  giving  it  the 
option  to  become  the  owner  by  the  making  of 
certain  payments,  and  the  right  of  po  session 
until  default,  but  which  creates  no  ohl  . 
on  its  part  to  purchase,  is  no1  exempt  from  tax- 
ation, under  Rev.  St.  1S7S.  S  1038,  subd.  2.  ,  . 
empting  property  owned  exclusively  by  munici- 
pal corporations,  nor  under  the  city's  charter 
(Laws  1874,  c.  184),  exempting  property  held  I  ■ 
it  under  a  lease. — City  of  Milwaukee  v.  Mil- 
waukee County  (Wis.)  69  N.  W.  819. 

§   21.    When    entry     on    public    land    be- 
comes taxable. 

[a]  (Iowa;    fs'iT.i 

Under  Revision  1860,  §  711,  subd.  7.  pro- 
viding that  "government  lands  entered  or  lo- 
cated shall  not  be  taxed  for  the  year  in  which 
the  entry,  location  oi  purchase  was  made";  and 
section  712,  making  all  real  estate  not  exempt 
by  the  preceding  section  subject  to  taxation,  - 
lands  entered  in  1809  were  not  exempt  from 
taxation  for  the  year  1S70. — Barrett  v.  Kevane 
(Iowa)  69  N.  W.  t036. 

[b]  |S.  I).;    1890.) 

Where  a  homestead  entry  on  government 
land  was  changed  into  a  cash  entry,  which  was 
suspended,  and  the  proof  of  residence  finally 
rejected,  by  the  United  States  land  department, 
necessitating  the  making  of  new  proof  there- 
after, on  which  the  patent  issued,  the  land  did 
not  become  taxable  under  state  authority  un- 
til the  second  proof  was  made. — Duncan  v.New- 
comer  (S.  D.)  69  N.  W.  5S0. 

§  22.    Franchise    and    property   of   street- 
railway  company. 
fa]      (Wis.;    1S95.) 

The  tm-re  fact  that  the  statutes  do  not 
fix  the  method  of  valuing  the  franchises  of  an 
eli  ctric  si  reet-rail 

of  taxation  does  not  i  

empt  from  taxation.— State  v.  &  \Vis.» 

63  N.   vV.  746. 

Wis.  550. 
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Mil     (Wis.:    1S97.) 

Under  Laws  1S95.  c.  .°.6.n>.  §  6,  imposing  a 
license  fee  on  street  railways,  and  providing 
that  it  shall  be  in  lieu  of  all  other  taxes  ami 
assessments,  and  "all"  personal  property,  fran- 
chises, ami  real  estate  owned  by  such  compa- 
nies shall  be  exempt  from  assessment  and  tax- 
ation, and  that  all  lands  and  lots  unimproved  or 
having  buildings  thereon  shall  bo  liable  to  taxa- 
tion for  state,  county,  and  school  purposes, — all 
the  property  of  such  companies,  whether  used 
fox  railroad  purposes  or  not.  is  exempt  from 
assessments.— Milwaukee  Electric  Railway  & 
Light  Co.  v.  City  of  .Milwaukee  (Wis.)  G9  N. 
\\  .   T'JU. 

§   23.    Property  of  charitable,  education- 
al, or  religious  institutions. 

fa]     (Iowa:   1S95.) 

A  pastor,  havicg  purchased  lots  with  the 
i  .Mvss  purpose  of  building  a  church  thereon, 
subsequently  secured  a  more  desirable  location, 
where  he  erected  the  church,  paying  for  it  with 
money  secured  by  a  mortgage  on  the  lots  first 
purchased.  Held,  that  the  latter  lots  were  not 
exempt  under  Code.  §  707.  providing  that  proper- 
ty devoted  solely  to  religious  purposes,  "ami  not 
leased  or  otherwise  used  with  a  view  to  pecuniary 
profit,"  shall  be  exempt  from  taxation. — Nugent 
v.  Dilworth  (Iowa)  63  N.  W.  448. 
[bj     (Iowa;    1S95.) 

Vacant  and  unused  land  held  by  a  col- 
lege for  sale,  the  proceeds  of  which  do  not  ap 
pear  to  be  restricted  to  any  particular  use.  is 
not  within  McClain's  Code.  §  1271.  exempting 
from  taxation  grounds  and  buildings  of  literary 
institutions  devoted  solely  to  the  appropriate 
objects  thertof,  and  not  leased,  or  otherwise 
used  with  a  view  to  pecuniary  profit. — Foy  v. 
i  'oe  College  (Iowa)  64  N.  W.  636. 

§  24.    Limitations   as  to  value  of  exemp- 
tion. 
(S.  D.;    1805.) 

Comp.  Laws,  §  1542.  subd.  14.  provides 
that  "any  one-fourth  part  of  any  quarter  sec- 
tion, *  *  *  together  with  all  improvements 
thereon,  not  exceeding  in  value  $1,000,"  shall 
be  exempt  from  taxation.  Held,  that  the  limita- 
tion as  to  value  includes  both  the  land  and  im- 
provements together,  and  the  land  and  improve- 
ments in  excess  of  $1,000  in  value  are  subject 
to  taxation.— -Grigsby  v.  Minnehaha  County  (S. 
D.)  62  X.  W.  105. 
6  S.  D.  492. 


IV.    ASSESSMENT  AND  LEVY. 

Assessment  by  board  of  equalization,  see  post, 
§  39. 

§  25.   In  general. 

[a]  (Mich.;    1S95.) 

Under  the  tax  act  of  1SS2,  §  S4  (re-enact- 
ed in  1885  and  1889),  providing  that  irregulari- 
ties in  the  assessment  shall  not  render  any  tax 
invalid,  the  assessment  of  partnership  property 
in  the  name  of  one  of  the  members  of  the  linn 
is  valid.— Fletcher  v.  Post  (.Mich.)  62  N.  W.  574. 
104  Mich.  424. 

[b]  (Mich.;    1895.) 

A  contract  provided  that  defendants  might 
cut  timber  from  plaintiffs  land,  the  tenner  to 
pay  all  taxes  there  m  until  they  should  give  writ- 
ten notice  to  plaintiff  that  they  had  removed  all 
the  timber  they  desired,  and  that  thereupon  de- 
fendants  should  be  releised  from  paying  taxes 
which  might  be  "assessed"  thereafter.  Ihhl.  that 
an  "assessment"  is  not  complete  until  the  amount 
of  supervisors  in  I  >c- 
tober,  under  Pub.  Acts  1885,  Act  -\o.  153;  and 
notice  to  plaintiff  in  Julj  reli 
from  liability  for  taxes  of  that  year,  though  the 

was   lisieo  i   ion    in    April.— RothS' 

child  v.  Begoli     '    eh.)  63  N.  \A 

lij.j  Mich.  388. 


[c]  (V.  n.;    1896.) 

A  county  tax  levy  of  a  specific  amount  for 
each  item  of  county  expenses  for  the  ensuing 
year  sufficiently  complies  with  Laws  1S90,  c.  132 
(Revenue  Law),  §  48,  requiring  the  levy  to  be 
based  on  an  itemized  statement  of  such  expenses. 
— Shattuck  v.  Smith  (N.  1).)  69  N.  W.  5. 

[d]  (X.  D.;    1896.) 

An  entire  assessment  is  not  rendered  in- 
valid by  the  fact  that  the  assessor,  while  acting 
within  his  jurisdiction,  ami  in  the  exercise  of 
honest  judgment,  assessed  certain  property  at 
less  than  its  actual  value,  or  omitred  taxable 
property  from  the  assessment  roll. — Shattuck 
v.  Smith  (N.  D.)  69  N.  W.  5. 

§   26.    Notice   of  assessment, 

down:    1895.) 

Where  property  of  a  college  is  subject 
to  taxation,  notice  that  it  is  to  be  assessed  need 
not.  be  given  the  college,  though  in  previous 
years  it  has  not  been  assessed:  and  being  as- 
sessed to  another,  who  returns  it  to  be  asse 
to  him,  and  being  sold  for  taxes,  and  the  time 
for  redemption  having  expired,  the  owner  has 
no  remedy,  though  it  had  no  knowledge  of  any 
of  the  proceedings. — Foy  v.  Coe  College  (Iowa) 
64  N.  W.  636. 

§  27.    Preliminary  classification  of  prop- 
erty. 

(Iowa;    1S95.) 

Lender  Code,  §  821,  providing  that  the 
board  of  supervisors  shall,  at  their  meeting  in 
January  in  each  year,  classify  the  several  de- 
scriptions  of  property  to  be  assessed,  and  shall 
deliver  to  each  assessor,  on  or  before  January 
15th.  a  certificate  of  such  classification,  a  classi 
fication  made  at  the  regular  session  in  June  is 
illegal. — McCutchen  v.  Board  of  Sup'rs  of  Lyon 
County  (Iowa)  63  N.  W.  455. 

§   28.    Assessment  books  and  rolls. 

fa]     (Iowa:    1S9T.) 

Code,  §  S25,  providing  that  "each  assessor 
shall  on  or  before  the  first  .Monday  in  April  of 
each  year  deliver  to  the  clerk  of  his  township 
one  of  the  assessment  books  to  be  used  by  the 
trustees  for  the  equalization  of  the  assessment." 
is  not  mandatory;    aDd  hence  a   taxpayer  can- 

complain  of  delay  in  delivering  the  asses, 

ment  book,  if  he  had  an  opportunity  to  present 
bis  objections  to  the  board  of  equalization  after 
the  delivery  thereof. — Burlington  Gaslight  Co. 
v.  City  of  Burlington  (Iowa)  70  N.  W.  628. 

[b]  (Mich.;    1895.) 

The  fact  that,  in  the  headings  of  each 
page  of  the  book  in  which  the  supervisor  enter- 
el  the  copy  of  his  roll  for  the  use  of  the  town- 
ship treasurer,  the  blanks  provided  for  the  names 
of  the  township  and  county  were  not  tilled  out, 
does  not  invalidate  the  tax.  where  the  names 
of  the  township  and  county  were  printed  on  the 
outside  of  the  book. — Auditor  General  v.  ICe- 
weenaw  Ass'n  (Mich.)  65  N.  W.  288. 

[c]  (Minn.;    1896.) 

Ditto  marks  under  the  word  "Unknown." 
in  the  column  in  the  assessment  roll  headed  "In 
Whose  Name  Assessed,"  is  a  sufficient  statement 
that  the  owner's  name  is  unknown,  within  tin. 
St.  1894,  §  1625—  Hoyt  v.  Clark  (Minn.)  6U  N. 
W.  262. 

64  Minn.  139. 

[d]  (S.  D.;    1896.) 

The  duplicate  assessment  roll  required  by 
law  to  be  filed  by  a  city  assessor  with  the  county 
auditor,  and  upon  which  the  countj 
ia  the  levy  of  taxes,  is  the  roll,  after  the  chan- 
ges made  by  the  city  council,  as  a  board  of 
equalization,  have  been  enteVed  thereon;  and 
any  roll  filed  which  docs  not  cot  t  tin  the  i 
tions  as  so  fixed  is  nor  in  fact  a  duplicate 

■II 
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§   29. 


Certificate. 


|ii|     (Mich.  |    1805.) 

Under  a  eitj  charter  providing  thai  no  tax 
a  essment  shall  be  held  invalid  for  matters  not 
affecting  the  merits,  a  certificate  affixed  t"  an  as- 
sessment roll  reciting  thai   the  property  had  not 

been  esti ted  "at  the  price  ii  would  sell  for  at 

ii  forced  sale,"  instead  of  "ai  a  forced  auction 
sale,"  as  provided  by  the  charier,  is  not  invalid, 
when  i  lie  variance  was  not  designed  as  an 
to  (i  i Li  i in  ,i  isessing  officers  to  list  the  prop- 
erty ai  a  lower  valuation  than  the  law  required. 
Blue  Iron  Min. Co. v. C5ty  of  Negaunee  (Mich.) 
63  N,  W     '■■' 

105  .Mich.  317. 

|1>]     (Mich.:    1897.1 

It  is  sufficient  that  the  certificate  annexed 
tax  re ■d,  in  which  the  county  clerk,  act- 
ing  as    register   ex    Officio,    'les.a-il.es    himself    as 

county  clerk  and  register  in  chancery,  is  i  ned 
by  him  as  "register,"  though  Laws  1893,  No. 
20G,  requires  it  to  bo  signed  by  the  clerk. — 
Merserean  v.  .Miller  (Mich!)  To  N.  W.  341. 

§   30.    Description  of  property. 

[a]     <\  <•!■.:    1898.) 

The  owner  cannot  avoid  payment  of  taxes 
because  the  description  on  the  assessment  roll 
and  tax  list  does  net  refer  to  a  lawfully  exist- 
ing recorded  plat  or  subdivision,  if  the  descrip- 
tion, by  reference  to  generally  known  plats,  or 
otherwise,  locates  the  land  with  such  certainty 
as  to  afford  notice,  ami  protect  the  owner's 
rights.  Bryant  v.  Estabrook  (18S4}  20  N.  W. 
245,  16  Neb.  217,  and  Heads  v.  Estabrook  (1892) 
53  X.  YV.  64,  35  Neb.  1297,  followed.— Kershaw 
v.  Jansen,  GS  N.  W.  G10. 

ll>]     (S.  !>.:    1896.) 

II.  obtained  title  to  land  described  as  the 
"Santa  IV  I  ode  Mining  Claim.  Lot.  No.  402, 
embracing  8.80  acres,"  and  he  afterwards  sold 
and  conveyed  an  undivided  half  of  it.  The  land 
was  situated  i',1/,  miles  from  Lead  City,  in  L. 
county,  and  listed  in  "Assessor's  List,  L.  Coun- 
ty," on  a  page  headed  "Tax  List  of  L.  County," 
etc.  The  assessor  wrote  "Lead  City"  on  the 
corner  of  the  page,  and  entitled  it,  "List  of  Tax- 
able  Property   Belonging   to   H.   et   al.,   of   the 

Town   of  ,    L.    County."    etc.      Older    the 

ruled  space  headed  "Town  Lots"  he  wrote  the 
words  "Santa  Fe  Lode,"  omitting  any  entry  in 
the  spaces  headed  "School  Dist.,"  "Lot,"  and 
"Block."  In  the  assessment  roll,  on  another 
page,  were  similar  entries,  except  the  numbers 
of  the  road  and  school  districts  were  given. 
Held,  that  the  description  was  insufficient. — Van 
Cise  v.  Carter  (S.  D.)  US  N.  W.  539. 

§   31.  Name  of  owner — Assessment  of  bank 
stock. 

(Iowa;    1894.) 

Under  Code,  §  819,  providing  for  the  tax- 
ation of  shares  of  bank  si  nek.  and  requiring  the 
officers  to  furnish  the  assessors  "the  name  of 
eacl  person  owning  shares,  and  the  amount 
owned  by  each."  an  assessment  on  the  capital 
stock  as  the  personal  properly  of  the  bank, 
without  mention  of  the  shareholders,  is  void. — 
Farmers'  &  Traders"  Nut.  Bank  v.  Hoffmann 
(Iowa i  til  X.  \Y.  418. 
93  Iowa,  119. 

§  32.   Assessment    of    corporate    stock    or 
property. 

til]     (Iowa;    1S97.) 

Assessing  rolling  stock  of  an  elevated  road 
as  "corporation  stock."  being  a  mere  mistake 
of  classification,  will  not  defeat  the  assessment. 
— Bobbins  v.  Magoun  (Iowa)  70  N.  \V.  700. 

[1>]     (lovra;   1897.) 

Assessing  a  corporation  for  corporate  stock 
is  proper,  though  it  owns  none,  if  the  shares  of 
the  stockholder^  are  not  assessed  to  them. — 
Bobbins  v.  Magoun  (Iowa)  70  N.  W.  700. 


§   33.    Double  taxation. 

I   XV    is.  ;       IVIll.l 

A  i-    of   $.'!0O,000   and 

a  eapilal  of  $200,000  rep,, ii,,l  l,,  the  a,.,  .  „„■  i|,, 

true  value  of  us  Bhan  -  of  stock  to  he  $200  each, 
the   face    i  alue  being  $250.     'I  he  assess,,, 
board  of  review  fixed  the  taxable  value  :,i  $460, 

and    the  BtOi  I  QOldi  I  led    at 

such  valuation.     Much  i  irplus  wa  i  eon, 

posed  of  real  estate.     Held,  thai  taxes  on 
real  estate  were  taxes  on  the  surplus,  and  not 

on    the   capital    Stock;     hence   the-    luxation    was 
ue'    double,     Second    Ward    Sav.    Lank   v.   City 

of  Milwaukee  (Wis.)  <;:i  N.  \V.  I 

§   34.    Valuation, 
[a]      down;     1896.) 

I  nder  Code,  S  81G,  providing  that  the 
average  value  of  personal  property  held  to  in- 
crease the  value  thereof  by  manufacturing  shall 
he  listed  for  caxation,  and  thai  He  mine  shall 
be  estimated  upon  thi  te  materials  only  which 
enter  into  thi  manufactured  product,  the  ! 
of  a  creamery  and  its  appliances  is  required  to 
list  for  taxation  the  average  value  of  the  materi- 
al use, l  in  making  butter. — Dean  v.  Town  of 
Solon  (Iowa)  66  X.  W.  182;  Same  v.  Maher.  Id 

[bl     ilinviii    1897.) 

Under  Code,  §  81G,  providing  that  the  aver 
age  value  of  personal  property  held  for  the 
purpose  of  adding  to  its  value  by  manufacture 
shall  be  listed  for  taxation,  and  that  the  value 
shall  be  estimated  on  those  materials  only  which 
enter  into  the  combination,  the  labor  and  fuel 
employed  in  the  manufacture  of  sewer  pipe  are 
not  io  he  considered. — Appeal  of  Iowa  Pipe  & 
Tile  Co.  (Iowa)  70  N.  W.  115. 

Ic]     (S.  D.;    1896.) 

The  valuation  of  property  as  fixed  by  the 
city  assessor  was  red  iced  by  the  city  council. 
acting  as  a  board  of  equalization,  as  proi 
by  law;  but  such  equalization  was  not  complet- 
ed until  after  the  assessor  had  returned  a  dupli- 
cate of  fhe  assessment  roll  as  made  by  him  to 
the  auditor,  and  the  county  board  had  made  the 
levy  of  taxes  thereon.  Held,  that  the  true  value 
of  the  property  for  purposes  of  taxation  was  that 
fixed  by  the  board  of  equalization,  and  the  own- 
i  er  could  not  be  compelled  to  pay  taxes  on  a 
greater  valuation. — Dakota  Loan  &  Trust  Co. 
v.  County  of  Codington  (S.  D.)  68  N.  W.  314. 

§  35.   Reassessment. 

<\V  is.:    1S95.) 

Where  it  appears  that  the  assessors'  roll 
is  equitable,  though  all  the  property  is  assessed 
below  its  true  value,  and  the  board  of  review 
illegally  increases  the  valuation  of  the  prop 
erty  of  one  taxpayer,  it  is  not  necessary,  on  such 
action  of  the  board  being  set  aside,  to  order  a 
reassessment  under  the  provision  of  Sanb.  &,  B. 
Ann.  St.  §  1210b— Hixon  v.  Town  of  Eagle 
Liver,  65  N.  W.  3GG,  91  Wis.  649. 

§   36.    Property  unlawfully  stricken  from 
assessment  roll. 

(S.  D.:   1SU5.> 

The  county  board  of  equalization,  or  the 
county   auditor,   must    place   on    the   assess 
roll  any  property  unlawfully  stricken  off  a 
empt  from  taxation  by  the  city  board  of  equal- 
ization,   at  the   valuation  placed    on   it   by   the 
city   assessor. — Grigsby    v.    Minnehaha   County 
(S.   D.)    62  N.   W.   105. 
6  S.  D.  492. 

§   37.    Correction  of   assessment. 

I.-.1     (Iowa;    1S9C.) 

Code,  §  841,  providing  that  the  county  au- 
ditor may  correct  clerical  or  other  errors  in  the 
assessment  or  tax  book,  does  not  authorize  him 
to  change  the  assessment  of  property  as  made 
and  returned  by  the  assessor,  and  to  which_  no 
objection  was  made  before  the  board  of  equaliza- 
tion,  which  has  sole  original  jurisdiction  to  in- 
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crease  or  reduce  an  assessment. — Polk  County 
v.  Sherman  (Iowa)  68  N.  W.  562. 
[l>]    (Iowa:   iS9ii.) 

The  district  court  has  no  original  jurisdic- 
tion to  correct  an  assessment,  or  to  order  a 
change  made  in  the  valuation  of  property  as  it 
appears  on  the  books  of  the  county  treasurer. 
—Polk  County  v.  Sherman  (Iowa)  68  N.  W. 
562. 

V.    EQUALIZATION. 

Appeal  from  board,  see  post,  §  46. 

§  38.    Power  and  jurisdiction  of  board. 

£a]     (9.  D.:    1895.) 

Where  the  city  board  of  equalization 
struck  from  the  assessment  rolls  the  whole  as- 
sessment made  of  33  acres  of  land,  valued  by 
the  assessor  at  $16,000,  as  exempt  from  taxa- 
tion, under  Cornp.  Laws.  §  1542.  its  action  was 
unauthorized,  and  not  binding  on  the  county 
board  of  equalization. — Grigsby  v.  Minnehaha 
County  (S.  D.)  62  N.  W.  105. 
6  S.  D.  492. 
£b]     (Wis.:    1895.) 

Where  assessments  are  relatively  equal, 
but  at  much  less  than  the  true  value  of  the  prop- 
erty, the  board  of  review  cannot  increase  the 
valuation  of  the  property  of  one  taxpayer  with- 
out increasing  in  proportion  the  valuation  of 
the  property  of  the  other  taxpayers. — Hixon  v. 
Town  of  Eagle  River,  65  N.  W.  366,  91  Wis. 
649. 

§   39.    Validity  of  assessment. 
fa]     (N.  D.:    1890.) 

An  assessment  of  railroad  property  by  the 
state  board  of  equalization  pursuant  to  Laws 
1S90,  c.  135,  is  not  invalidated  by  the  fact  that 
the  value  fixed  by  the  board  was  less  than  the 
actual  value,  in  the  board's  judgment,  where 
there  are  grave  doubts  as  to  the  liability  of  the 
property  for  taxation,  and  the  record  is  silent  as 
to  whether  the  board  regarded  it  as  taxable. — 
Shattuck  v.  Smith  (N.  D.)  69  N.  W.  5. 
[1>]     (N.  D.:    1S9U.) 

Laws  1891,  c.  104,  declaring  a  tax  previ- 
ously levied  by  the  state  board  of  equalization 
without  authority  as  valid  as  if  made  by  the 
legislative  assembly,  as  provi  led  by  law,  is  valid. 
—Shattuck  v.  Smith  (N.  D.)  69  N.  W.  5. 

§  40.  Equalization  as  between  townships. 

[a]  (Iowa;    1895.) 

Under  Code,  §  832,  providing  that  the 
board  of  supervisors  shall  equalize  the  assess- 
ments of  the  several  townships,  cities,  and  incor- 
porated towns  of  their  county  at  their  regular 
meeting  in  June  in  each  year  substantially  as 
the  state  board  equalize  assessments,  and  sec- 
tion 834.  providing  that  the  state  board  of  equali- 
zation shall  equalize  the  valuation  of  said  proper- 
ty among  the  several  counties  and  towns  by  add- 
ing to  or  taking  from  the  aggregate  valuation  of 
real  property  of  each  county  such  percentage 
as  will  raise  or  reduce  the  same  to  its  proper 
valuation,  an  order  raising  the  valuation  of  all 
farm  lands  in  one  town  100  per  cent,  above  the 
valuation  of  other  farm  land  in  the  county  is 
void. — MeCutehen  v.  Board  of  Sup'rs  of  Lyon 
County  (Iowa)  63  N.  W.  455. 

[b]  (Mien.;    189C.) 

How.  Ann.  St.  §  1027.  requires  the  super- 
visors to  examine  the  assessment  rolls  of  the 
several  townships,  and  ascertain  whether  the 
relative  valuation  of  the  "real"  property  has 
been  uniformly  estimated,  and  to  equalize  the 
same  by  adding  to  or  deducting  from  the  valua- 
tion of  the  "taxable  property"  in  any  township 
such  an  amount  as  will  produce  an  equal  valua- 
tion of  the  "real"  property  in  the  county,  etc. 
Hrld,  that  such  statute  is  complied  with  where 
the  supervisors  add  to  or  deduct  from  the  val- 
uation of  the  real  estate  without  reference  to 


the  total  taxable  property  in  the  respective 
townships.  —  Auditor  General  v.  Longyear 
(Mich.)  68  X.  W.  130. 

§   41.   Presumption. 

[a]  (Mien.;    1895.) 

In  the  absence  of  any  showing  of  rela- 
tive inequality,  an  equalization  of  the  property 
of  the  several  townships  of  a  county,  the  record 
of  which  recites  that  the  equalizing  board  de- 
termined the  aggregate  valuation  of  the  taxable 
property  of  each  township  at  a  certain  sum.  will 
be  presumed  regular,  under  Conip.  Laws  1871, 
§  993,  requiring  that  the  board  shall  equalize 
the  valuations  if  they  deem  them  to  be  relatively 
unequal,  and  that  the  amount  added  or  deducted 
shall  be  entered  upon  the  records. — Hoffman  v. 
Lyuuiirn  (Mich.)  62  N.  W.  728. 

104  Mich.  494. 
[1>]     Mich.;    1895.) 

The  presumption  in  favor  of  the  regular- 
ity of  the  proceedings  cannot  be  overcome  by  an 
inference  that  there  must  have  been  a  deduction 
from  the  assessed  valuation,  although  that  fact 
is  not  disclosed  by  the  record,  on  the  ground 
that,  if  the  state  tax  is  computed  upon  the  basis 
of  the  equalization,  that  assessable  against  the 
property  in  controversy  would  amount  to  more 
than  the  levy  thereon  for  the  state  tax. — Hoff- 
man v.   Lvnburn  (Mich.)  62  N.  W.  728. 

104  Mich.  494. 

§  42.    Sessions  of  board. 

[nl     (Iowa;    1897.) 

The  board  of  equalization  met  on  the  first 
Monday  in  April  according  to  law,  and.  the  as- 
sessor's book  not  being  completed,  adjourned  to 
May  1st.  On  that  date  they  met.  and  appoint- 
ed a  committee  to  hear  objections,  and  report. 
Six  days  later,  at  special  session,  the  report  of 
the  committee  approving  the  assessment  was 
adopted.  Held,  that  a  taxpayer  who  did  not  ap- 
pear at  the  meeting  on  May  1st,  and  present  his 
objections,  could  not  complain  of  the  assess- 
ment, or  of  the  procedure  of  the  board  in  ap- 
pointing a  committee,  instead  of  hearing  objec- 
tions itself. — Burlington  Gaslight  Co.  v.  City 
of  Burlington  (Iowa)  70  N.  W.  628. 

[b]  Olich.;    1896.) 

The  provision  of  Sess.  Laws  1893,  Xo. 
206,  §  30.  requiring  the  township  boards  of  re- 
view to  mett  on  the  fourth  Monday  in  May.  and 
"continue  in  session  during  the  day,  and  the 
day  following,"  is  mandatory:  and,  where  a 
property  owner  is  deprived  of  a  hearing  by  the 
illegal  adjournment  of  the  board  on  the  first 
day,  there  is  no  jurisdiction  to  levy  taxes  on  his 
propertv. —Auditor  General  v.  Chandler  (Mich.) 
66  N.  W.  4S2. 

§  43.    Records  of  board. 

[n]     (Mien.;    189C.) 

Where  the  record  of  the  board  of  equali- 
zation shows  tbe  amount  of  taxable  real  es- 
tate as  assessed  and  the  amount  of  assessed  per- 
sonalty and  the  amount  of  taxable  property  as 
equalized,  and  the  amount  added  or  deducted 
can  be  readily  found  by  computation,  there  is  a 
sufficient  compliance  with  Acts  1893,  Xo.  206. 
§  34.  providing  that  the  record  of  such  board 
shall  show  the  amount  added  to  or  deducted 
from  the  valuation  in  any  township. — Auditor 
General  v.  Ayer  (Mich.)  67  X.  W.  985. 

[b]     (Mi  ell.;    1896.) 

Where  the  records  of  the  board  of  equali- 
zation show  the  aggregate  value  of  the  real  es- 
tate as  assessed  in  each  township,  and  the 
amount  of  taxable  personalty  and  the  whole 
amount  of  taxable  property  as  equalized,  and 
there  is  nothing  in  such  record  to  indicate  that 
the  equalization  was  based  on  the  aggregate  of 
realty  and  personalty,  or  that  it  was  1:01  based 
on  the  realty  alone,  it  will  be  presumed  that  it 
was  based  solely  on  the  realty,  as  requires  by 
Acts  1893,  Xo.  206,  §  34— Auditor  General  v. 
Ayer  (Mich.)  67  X.  W.  985. 
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down  |    1890.)  ,     ,„„        .   . 

r    \i,  Main's    Code,    8     1892,    giving 
the    supri  m      i  ourt    appellate    jui  i  idii  tion    over 

I 

m  the  supreme  i  - 
bi  mi  m|  . .,"  ili    ition  in  its  behall , 

hi    dii  rriel  n   c 

■  .  .|    .   ;     appi     ll       ■  "■'     tin 

ualizatiou  bi  ion  1312,  giving  : 

eved    by    assi  tl 

from  the  board  ol  equalization,  though  the  city 

rd  had  no  right  in  the  first  instance  to  ap 

peal    to   ilie   circuit   court— Farmers'    Loan    & 

Trust  Co.  v.  City  of  Newton  (Iowa)  « »« 1  N.  Vv. 


TAXATION,  V.,  VI 


(g    I 


VI.    REMEDIES  FOR  ERRONEOUS 
TAXATION. 

§   45.   Duty  to  make  objections  before  re- 
viewer. 

[a]     (Mich.;    1805.)  . 

The  supreme   court,   in  a  decision   filed 
•'  irch   L8,   1892,   declared  it  to  lie  the  dutj   od 

sors  to  assess  to  banks  the  value  of  real- 
estate  mortgages  owned  by  them,  and  to  deduct 
,     ■ ,  1 1 1 « -  from  the  value  of  their  capital  stock. 
On  March  26th  plaintiff  bank  furnished  the  as- 

■S   with  a   list  of  its  real-estate  mort| 
but    the   assessors,   on   the   adyice   ol    the   city 
counselor,    refused    to    deduct    them    from    the 
value   of   plaintiff's   stock,    on   the  ground    that 

aortgages   all   contained   agreements    that 

'tgagors  should  pay  the  tax.    On   May 

1 1 1 li.  while  the  assessment  mils  were  in  the 
hands  of  the  common  council  for  review,  the 
supreme  court  tiled  a  further  opinion,  in  which 
it  was  held  that  the  decision  of  March  18th  ap- 
plied also  to  mortgages  containing  such  agree- 
ments; but  plaintiff  took  no  steps  to  have  the 
assessment  corrected,  either  before  the  assessors 
or  the  common  council.  Held,  that  having 
failed  to  appeal  to  the  board  of  review,  as  pro- 
vided in  the  city  charter,  plaintiff  was  not  en- 
titled  to  recover  the  tax  paid  under  protest, 
and  its  belief  that  such  appeal  would  have  been 
useless  afforded  no  excuse  for  the  neglect. — 
Michigan  Sav.  Bank  v.  City  of  Detroit  (Mich.) 
05  N.  \V.  101. 

[1>]     (Mich.:    1895.) 

One  cannot  complain  that  the  assess- 
ment of  a  tax  was  made  in  the  name  of  the 
wrong  person,  or  of  any  other  irregularity 
which  the  board  of  review  might  have  correct- 
ed, had  application  been  made  to  it  at  the  prop 
er  time. — Hinds  v.  Township  of  Belvidere 
(Mich.)  65  N.  W.  544. 

§   46.    Appeal  froni  board  of  equalization. 

[a]     down;    1S!>7.> 

On  appeal  from  the  action  of  a  board  of 
equalization  in  increasing  an  assessment,  the 
district  court  must  try  the  matter  anew,  and 
make  a  just  assessment,  without  reference  to 
the  action  of  the  board. — Lyons  v.  Board  of 
Equalization  of  City  of  Ottumwa  (Iowa)  70  N. 
W.  711. 

[h]     (Neh.:    1896.) 

An  appeal  does  not  lie,  in  the  absence  of 
statute,  from  the  determination  of  a  hoard  of 
equalization  on  a  complaint  of  one  against 
whom  an  assessment  has  been  levied. — Webster 
v.  City  of  Lincoln  (Neb.)  69  N.  W.  394, 

[c]     (Neh.s   1896.) 

The  decision  of  a  board  of  equalization  on 
the  complaint  of  one  against  whom  an  assess- 
ment has  been  levied  is  final,  and  the  conse- 
quent order  a  final  one.  which  is  reviewable  on 
error  under  Code  Civ.  Proc.  §  580.— Webster  v. 
City  of  Lincoln  (Neb.)  69  N.  W.  394. 

[cl]     (S.  1).:    1895.) 

The  right  of  appeal   to   the  circuit  court 
from  the  decision  of  a  city  board  of  equaliza- 


!•  i  10,  art.   1" 
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§  47.    Double  taxation. 
1  ii  1     (Minn. i    IV".., 

<  me  who  "•'' 

i  |    obtain    i  a   the 

state  an  litor,   under  <  Jen.   St,    I  U  52,  on 

ition  of  1 

i  he  com  ir  must  r< 

as  required  by  tli  rd  ol 

Com'rs   of   Stearns   County    (Minn.)   00   N.    W. 
25. 

1 1, 1     (Minn.:    1896.) 

Nor   can    he   obtain    relief   under   (Jen.   St. 
18!i4,  §  1522,  bj   an  ex  parti      pplication  to  the 
I  rtt    auditor  to  determine  in  > 

but    must    apply   to   the   auditor   on 
notice  to  the  two  counties,  or  ask  the  auditor 
to  fix  a  time  and  place  of  hearing,  and  give   no 
tire    thereof,    though    the    statu! 
pressly  provide  for  notice.    Clarke  v.    Board  of 
Com'rs  of  Stearns  County  (Minn.)  0!)  N.  W.  25 

§  48.    Injunction, 
[a]     (Iowa;    1895.) 

I       i  i   Code,  S  707,  exempting  from  tax- 
ation property  devoted  solely  to  religious  pui 
on  condition  thai  the  deeds  of  si,.  shall 

previously  have  him  recorded,  one  who  seeks  to 
restrain  a  sale  of  church  property  for  taxi  9  must 
allege  and  prove  that  the  deeds  thereto  have  been 
recorded.— Nugent  v.  Dilworth  (Iowa)  03  N.  W. 
448. 

lb]     (Neb.;    1885.) 

One  not  guilty  of  laches  may  sue  in  equity 
to  restrain  the  collection  of  a  void  tax  or  assess- 
ment—Morris v.  Merrel  (Neb.)  02  N.  W.  S65. 
44  Neb.  423. 
[c]     (Neh.;    1896.) 

The  owner  of  land  sued  to  restrain  collec- 
tion of  a  tax  on  the  ground  of  the  inadequacy 
of  a  proceeding  in  error  to  review  the  board's 
decision  on  account  of  the  absence  of  a  law  for 
perfecting  a  bill  of  exceptions  of  any  matters 
occurring  on  the  hearing  before  the  board  of 
equalization.  Ilrl.l.  that  the  complaint  was  in- 
sufficient if  it  failed  to  allege  that  matters 
had  been  presented  on  such  hearing  which  re- 
quired presentation  on  error  by  bill  of  exeep- 
Webster  v.  City  of  Lincoln  (Neb.)  69  N. 
W.  394. 

[ill     (Neb.;    1S97.) 

The  equity  jurisdiction  of  the  district 
courts  of  the  state  includes  authority  to  enjoin 
the  collection  of  a  void  tax.  and  this  jurisdic- 
tion the  legislature  can  neither  take  away  nor 
impair.— Chicago,  B.  &  Q.  R.  Co.  v.  Cass  Coun- 
ty (Neb.)  70  N.  W.  955. 

[e]     (Neh.;    1897.) 

That  the  tax  agent  of  a  railroad  company 
for  several  years  has  listed  a  bridge  for  taxa- 
tion with  the  officers  of  a  school  district,  er- 
roneously believing  that  it  was  within  such 
district,  does  not  estop  the  company  from  su- 
ing to  enjoin  the  collection  of  a  tax  on  the 
bridge  by  such  district  on  the  ground  that  the 
bridge  is  outside  the  district.— Chicago,  B.  & 
Q.  R.  Co.  v.  Cass  County  (Neb.)  70  N.  W.  955. 

t£1  Sinc'e.  undOT^aWB  1801.  c.  14,  §  8.  cattle 
must  be  assessed  in  the  county  wherein  their 
owner  resides,  the  awner  of  cattle  assessed  m 
different  counties  for  the  same  year,  who  paid 
the  taxes  thereon  in  the  county  of  his  resi- 
dence is  entitled  to  an  injunction  to  prevent 
the  collection  of  the  tax  assessed  in  anothei 
eountv  without  first  presenting  the  question  as 
to  which  was  the  proper  county  for  assessment 
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to  the  state  an  litor,  under  section  1-t. — Knnpp 
v.  Charles  Mix  County  (S.  D.)  04  N.  W.  187. 
£g]     (S.  D.:    J8!M>.> 

A  property  owner  who  has  tendered  pay- 
ment of  the  taxes  due  on  his  property,  com- 
puted on  its  legal  assessment,  may  maintain  an 
action  to  enjoin  a  sale  of  the  property  for  the 
purpose  of  collecting  a  void  excess  claimed. — 
Dakota  Loan  *V  Trust  Co.  v.  County  of  Cod- 
ington (S.  D.)  68  N.  W.  314. 

[hi     (S.  I>.:    1897.) 

Where  the  entire  capital  stock  of  a  bank 
is  taken  as  a  basis  of  valuation  of  a  stockhold- 
er's shares,  for  purposes  of  taxation,  without 
deducting  the  amount  legally  invested  in  real 
estate,  as  provided  by  Laws  1891,  c.  1-1.  §  24, 
the  stockholder,  after  paying  all  that  could  be 
lawfully  assessed  against  his  shares,  may  sue 
in  equity  to  restrain  collection  of  the  tax, 
which,  being  regular  on  its  face,  creates  an  ap- 
parent lieu  on  his  land. — Macomb  v.  Lake  Coun- 
ty (S.  D.)  70  N.  W.  652. 

[1]      (Wis.:    1S97.) 

The  fact  that  the  resolution  of  a  town  for 
raising  taxes  fails  to  designate  the  specific  pur- 
poses for  which  the  taxes  were  to  be  raised  is 
not  available  in  equity  as  a  ground  to  restrain 
the  collection  of  the  tax. — Chicago  >V  X.  W.  By. 
Co.  v.  Forest  County  (Wis.)  70  N.  W.  77. 


§  49. 


School  taxes. 


(Iowa;    1895.) 

Injunction  does  not  lie  to  restrain  the 
district  board  of  directors  from  collecting  a  tax 
for  highways  for  school  purposes,  since  Code, 
§  1829,  providing  that  any  person  aggrieved  by 
its  decisions  may  appeal  to  the  county  superin- 
tendent, gives  an  adequate  remedy. — Bogaard 
v.  Independent  Dist.  of  Plain  View  (Iowa)  01 
N.  W.  859. 

93  Iowa.  269. 

§   50.    Recovery  back  of  taxes  paid. 

la]     (Iowa;   1S90.) 

In  an  action  to  recover  taxes  paid  to  a 
school  district,  plaintiff  claimed  that  a  part  of 
the  tax  paid  was  on  one  acre  of  laud  which  was 
not  within  the  district,  but  the  petition  did  not 
state  the  assessed  value  of  that  acre,  nor  make 
demand  for  any  specific  tax  paid  thereon.  Held, 
that  plaintiff  could  not  recover  such  tax. — Chi- 
cago, R.  I.  &  P.  Kv.  Co.  v.  Independent  Dist. 
of  Avoea  (Iowa)  68  N.  W.  SSI;  Benjamin  v. 
Same,  Id. 

lb]     (Iowa;    1S97.) 

Code,  §  870,  directing  the  treasurer  to  re- 
fund any  tax  erroneously  or  illegally  exacted, 
does  not  authorize  a  second  mortgagee,  whose 
mortgage  was  prior  to  the  lien  for  taxes  on  per- 
sonalty assessed  against  the  mortgagor  and  had 
been  foreclosed  prior  to  the  tax  sale,  to  recover 
from  the  county  the  amount  paid  by  him  to  re- 
deem from  the  tax  sale,  in  order  to  obtain  an 
extension  of  the  time  for  payment  of  the  first 
mortgage.— Bibbins  v.  Polk  County  (Iowa)  69 
N.  W.  1007. 

[c]     (Iowa;    1897.) 

A  school  district  need  not  be  notified  or 
made  a.  party  to  a  petition  by  a  taxpayer  to  the 
board  of  county  supervisors  for  the  refunding 
of  a  tax  paid  by  him  to  the  county  for  the  ben- 
efit of  the  school  district. — Independent  Dist.  of 
Ottumwa  v.  Taylor  (Iowa)  69  N.  W.  1009. 

[<I]     (Mich.;    1894.) 

Laws  1893.  Act  206.  §  53,  besides  provid- 
ing for  the  recovery  of  illegal  taxes  paid  to  the 
township  treasurer  under  protest  (provided  the 
township  is  sued  therefor  in  30  days),  provides 
for  the  payment  to  such  treasurer  by  one  co- 
tenant  of  his  share  of  the  taxes,  and  also  by  a 
person  having  a  lien  on  the  land.  Section  5S 
provides  that,  after  the  return  of  land  for  un- 
paid taxes,  the  "county  treasurer"  may  receive, 
"under  like  provisions  as  in  section  53,"  the 
amounts  of  the  taxes.  Hrlil.  that  the  latter 
section  does  not  authorize  the  recovery  of  taxes 


paid  to  the  "county  treasurer"  under  protest. 
Weston  v.  Luce  County  (Mich.)  61  N.  W.  15. 

te]      (Mich.;    1S95.) 

Iii  an  action  to  recover  taxes  paid  under 
protest,  the  question  of  whether  the  land  could 
be  assessed  to  plaintiff,  the  state  having  bid  it 

in  for  taxes  of  former  years,  cannot  lie  

ereil.    protest    not    having    1 n    made    on    this 

ground.  —  Hinds     v.     Township     of     Belvidere 
(Mich.)  65  N.  W.  544. 

[f]     (Minn.;    1S9G.) 

One  who  is  assessed  in  two  counties  for 
the  same  personalty,  and  pays  the  tax  in  the 
county  in  which  he  is  not  taxable,  cannot  re- 
cover the  payment  until  he  has  exhausted  his 
statutory  remedies  for  setting  aside  the  assess- 
ment.—Clarke  v.  Board  of  Com'rs  of  Stearns 
County  (Minn.)  69  N.  W.  25. 

[JE]     (Neb.;   1897.) 

That    part  of  a  county  tax  which  is  above 
the  constitutional   limit  is   levied   for  an   "  I 
and  unauthorized   purpose,"   within  the  me    ling 
of   Comp.   St.   c.   77,   art.  1.   §   144,  ami 
the  recovery  of  such  taxes  when  paid.-      Ihicaj 
B.  &  Q.  It.  Co.  v.  County  of  Nemaha  (Neb.)  69 
X.  W.  95S. 

[h]     (Neb.;    1897.) 

One  who  has  paid,  under  protest,  a  county 
tax  exceeding  the  constitutional  limit,  may,  un- 
der Comp.  St.  c.  77,  art.  1,  §  144.  recover  it  back 
by  action  without  presenting  his  claim  to  the 
county  hoard.— Chicago.  B.  &  Q.  R.  Co.  v.  Coun- 
ty of  Nemaha  (Neb.)  69  N.  W.  958. 

[i]     (Wis.:    1896.) 

Under  Sanb.  &  B.  Ann.  St.  S  1164,  declar- 
ing that  any  person  "aggrieved"  by  the  collec- 
tion of  an  unlawful  tax  may  recover  the  same  if 
he  had  paid  "more  than  his  equitable  share," 
proof  of  illegal  and  void  additions  to  the  assess- 
ment, which  increased  plaintiff's  taxes,  is  not 
sufficient  to  entitle  him  to  recover,  if  it  appears 
that,  had  he  made  a  truthful  return  of  his  prop- 
erty, he  would  have  been  properly  taxed  for  the 
whole  or  a  materia]  part  of  the  illegal  tax. — Day 
v.  Town  of  Pelican  (Wis.)  69  X.  W.  36S. 

See,  also,  "Payment,"  §  17. 

§   51.    Trover   against   collector. 
(Mich.;    1S9«.) 

A  tax  collector  is  not  liable  for  the  val- 
ue of  a  chattel  which  was  seized  for  taxes  un- 
der a  warrant  fair  upon  its  face,  even  though 
demand  for  the  return  thereof  be  made  before 
sale—  Curtiss  v.  Witt  (Mich.)  67  N.  W.  1106. 

§   52.    Replevin  of  property  seized. 
(Mich.;    1895.) 

In  an  action  to  replevy  partnership  prop- 
erty seized  for  taxes  assessed  against  one  of  the 
members  of  the  firm,  evidence  that  portions  of 
the  tax  were  illegally  assessed  is  inadmissible. — 
Fletcher  v.  Post  I  Mich.)  62  X.  W  574. 
104  Mich.  424. 

§   53.    Tender   of   taxes   due. 
[a]     (Mich.;    1895.) 

Where  a  tax  is  a  valid  claim,  and  is  le- 
gally assessed,  but  there  are  defects  arising  in 
the  course  of  the  enforcement  of  its  collection 
rendering  the  levy  invalid,  the  taxpayer  is  en- 
tilled  to  have  the  levy  removed,  as  a  cloud  on 
his  title,  only  on  condition  of  payment  of  the 
tax. — Hamilton  &  Merrvman  Co.  v.  Township 
of  L'Anse  (Mich.)  65  X.  W.  282. 
£b]     (Wis.;    1895.) 

Superioi  Citj  Charter,  §  102  (Laws  1891. 
c.  124).  providi  s  that  different  city  officials  shall 
file  statements  of  the  amount  required  in  the 
several  departments  of  the  city  government, 
"and  the  remainder  of  the  general  fund,"  and 
the  city  council  shall  levy  such  sums  as  may  be 
sufficient  for  the  several  purposes  for  which 
taxes  are  authorized.  Section  112  provides  that 
no  error  or  informality  in  the  levy  of  taxes  not 
affecting  the  substantial  justice  of  the  tax  shall 
vitiate  the  tax.      Held,  that  a  tax  levied  for  the 
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ral    fund,"   without  n   statement    of   the 
items  making  up  and,  is  not  so  invalid 

luity  will  set  i  i  tax  sale  based  i here 

on,  without    requiring  the  payment   of  thi    to 
as  a  condit    m  for  such  relief.     1  la; sea  v.  Douglas 
Count  5  N.  W.  482. 

92  Wis.  429. 

§   54.    Waiver   of   objections. 

is.  l>.;    1896.) 

Where,  before  the  city  council  had  equal- 
ized the  city  assessment,  the  county  board  at- 
tempted to  levy  taxes  for  state  and  county  pur- 
poses upon  the  city  assessment  roll,  an  owner 

of    city    properly    illegally    assessed    waived    no 

rights  by  failing  to  appear  before  the  county 
board  at  Buch  session.  Dakota  Loan  &  'Trust 
Co.  v.  County  of  Codington  (S.  D.)  OS  N.  W. 
314. 

VII.    MEN. 

Rights  of  defeated  tax  title  holder,  see  post,   § 
118. 

§   55.    Of  taxes  assessed  on  personalty. 

[a]  (Neb.;    1895.) 

The  taxes  assessed  on  personal  property 
are  not  confined,  as  a  lien,  to  the  property  on 
which  they  are  assessed,  but  are  a  Hen  on  all 
personal  property  owned  by  the  person  assessed, 
during  the  existence  of  the  taxes,  from  delivery 
of  the  tax  list  to  the  treasurer  for  collection.— 
Reynolds  v.  Fisher,  61  N.  W.  695,  43  Neb.  172. 

[b]  (Neb.;    1890.) 

Taxes  assessed  on  personal  property  are 
a  lien  from  and  after  the  delivery  of  the  tax  list 
to  the  county  treasurer  upon  all  the  personal 
property  owned  bv  the  person  assessed.  Reyn- 
olds v.  Fisher  (1895)  61  N.  W.  695,  43  Neb.  172, 
followed. — Farmers'  Loan  &  Trust  Co.  v.  Mem- 
minger,  66  N.  W.  1014,  48  Neb.  17. 
[e]     (N.  D.|    1895.) 

A  lien  for  taxes  on  personal  property  does 
not  arise  until  after  the  tax  has  been  assessed 
and  levied,  and  the  tax  books  have  been  received 
by  the  county  treasurer.  Laws  1890,  c.  132,  §§ 
51,  90.— Swenson  v.  Greenland  (N.  D.)  62  N.  W. 
(503. 

4  N.  D.  532. 

§   56.    Priorities. 

[a]     (Iowa;    1897.) 

Code.  §  805,  does  not  make  the  lien  for 
taxes  on  personalty  prior  to  the  lieu  of  a  previ- 
ous mortgage  executed  by  the  owner.  Given, 
J.,  dissenting. — Bibbins  v.  Polk  County  (Iowa) 
69  N.  W.  1007. 

£b]     (Neb.;    1895.) 

The  lien  on  personal  property,  for  tax- 
es, is  superior  to  that  of  a  chattel  mortgage 
executed  subsequently  to  the  delivery  of  the 
tax  list  to  the  county  treasurer. — Reynolds  v. 
Fisher,  61  N.  W.  695,  43  Neb.  172. 

[c]  (Neb.;    1895.) 

The  iien  on  personal  property,  for  taxes, 
is  paramount  to  the  liens  of  levies  of  attach- 
ment which  were  made  subsequent  to  the  de- 
livery of  the  tax  list  to  the  county  treasurer. — 
Reynolds  v.  MeMillin,  61  N.  W.  699,  43  Neb. 
183. 

[ul     (Neb.;   189«.) 

The  lien  of  taxes  assessed  on  personalty  is 
paramount  to  the  lien  of  a  chattel  mortgage  ex- 
ecuted after  the  delivery  of  the  tax  list  to  the 
county  treasurer. — Farmers'  Loan  &  Trust  Co. 
v.  Memminger  (Neb.)  66  N.  W.  1014. 
4S  Neb.  17. 

§   57.    How  devested — Effect  of  delinquen- 
cies in  enforcing, 
[a]     (S.  D.;    1896.) 

The  failui  ■  of  the  auditor  to  bring  for- 
ward personal  taxes  for  preceding  years,  and 
extend  the  saint    upon  the  real-estate  tax  list, 


or  of  the  treasurer  to  sell   the  land   on  which 

as  against  subsequent 

I  the  land,  release  the  land  front 

the    lien.     Fuller.    .1.,    dissenting. — Io  Land 

Co.  v.  Douglas  County  (S.  L>.)  07  N.  W.  •">-. 

[bj      (S.  I).;    IWHI.l 

Where  a    mortgage   of   land   was 
prior  to   L89J .  afti  r  persona]  ta  x<  -  e 
mortgager  became  liens  on  the  land,— pow 
that  I  imi   b  I  on  the  treasurer,  with- 

out limitation  as  to  time,  to  6ell  laud  for  per- 
sonal taxi  i,  the  failure  of  the  treasurer  to  col- 
lect the  taxes  by  distress  of  pei  or  by 
sale  of  the  realty  on  which  the  lien  existed,  did 
uoi  rii  a  i  the  taxes,  or  preclude  the  treasurer 
from  selling  the  real  estate  for  the  Bame  in  a 
subsequent  year.— Iowa  Land  Co.  v.  Douglas 
County  (S.  D.)  67  N.  W.  52. 


VIII.   PAYMENT. 

Provision  in  mortgage  as  to  payment  of  taxes, 
see  "Mortgages,"  §  14. 

Rights  and  liabilities  of  life  tenants  as  to  pay- 
ment of  taxes,  see  "Estates,"  §  3. 

Voluntary  payment  of  taxes,  see  "Payment,"  f 
17. 

§   58.    Tender  of  taxes— Mistake  of  treas- 
urer. 

[a]     (Wis.;   1895.) 

Where  the  landowner  applies  in  good 
faith  to  the  treasurer  to  pay  his  taxes,  and  re- 
ceives a  statement,  and  pays  accordingly,  and 

a I'tnwards  the  land  is   returned   and   sold   for 
taxes  in   arrear  when  such  statement  was   fur- 
nished, the  sale  is  invalid. — Bray  &  Choate  Land 
Co.  v.-  Newman  (Wis.)  05  N.  W.  494. 
92  Wis.  271. 

rb)     (Wis.;    lWir,.) 

In  an  action  to  set  aside  a  tax  sale,  evi- 
dence that  plaintiff's  agent  applied  to  the  treas- 
urer to  pay  the  taxes  on  the  land,  and  that  a  re- 
ceipt was  given  for  the  taxes  for  that  year,  con- 
taining a  statement  of  the  divers  taxes  under 
proper  headings,  with  the  blank  headed  "Taxes 
Unpaid  Previous  Year"  left  blank,  sufficiently 
proves  that  the  treasurer  failed  to  disclose  the 
fact  that  taxes  for  a  previous  year  were  in  ar- 
rear.—Bray  &  Choate  Land  Co.  v.  Newman 
(Wis.)  65  N.  W.  494. 

92  Wis.  271. 

[C]     (Wis.;   180(i.) 

If  an  owner  of  land  in  good  faith  applies 
to  the  proper  officer  for  the  purpose  of  paying 
the  taxes  thereon,  and  is  prevented  by  the  mis- 
take or  fault  of  such  officer,  the  attempt  to  pay 
is  considered  the  legal  equivalent  of  actual  pay- 
ment, and  title  to  the  land  will  not  pass  by  its 
subsequent  sale  for  such  tax;  but  this  rule 
has  no  application  where  the  officer  applied  to 
is  not  the  one  authorized  to  receive  the  tax. — 
Edwards  v.  Upham  (Wis.)  67  N.  W.  728. 

93  Wis.  455. 

§   59.    Sale  for  taxes  of  snbseqnent  years. 

(Iowa;    1896.) 

A  sale  of  land  for  taxes  relieves  the  own- 
er from  liability  for  all  prior  taxes  then  due, 
and  not  included  therein.— Phillips  v.  Wilmarth 
(Iowa)  66  N.  W.  1053. 

§   60.    Payment  under  wrong  description. 

(Iowa;    1895.) 

A  sale  of  land  for  unpaid  taxes,  levied 
according  to  the  legal  description  of  the  land,  is 
invalid  where  the  same  land  had  been  taxed  un- 
der a  different  description,  which,  though  not 
technically  correct,  was  sufficient  to  identify  the 
property,  and  the  taxes  thus  levied  had  been 
paid  before  the  sale. — Rath  v.  Martin  (Iowa) 
61  N.  W.  941;  Block  v.  Same,  Id. 
93  Iowa,  499. 
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5   61.    Effect  of  payment  under  void  law. 

(N.  D.:   1S94.) 

The  payment  by  the  N.  P.  R.  Co.  of  the 

gross  earnings  tax  under  the  void  gross  earn- 
ings law  (Laws  1883.  e.  99).  and  the  acceptance 
of  the  same  by  the  territory  (said  payment  be- 
ing made  before  the  admission  of  North  Dakota 
as  a  state),  do  not  bar  the  right  of  the  different 
counties  in  which  that  company's  land  grant  is 
situated  to  levy  taxes  against  sucn  laud. — North- 
ern Pac.  R.  Co.  v.  McGinnis  (N.  D.)  61  N.  W. 
1032. 

4  N.  D.  494. 

§   62.    Evidence. 

(Minn.;    1890.) 

On  an  issue  whether  one  paid  taxes  on 
lands,  the  receipt  of  the  county  treasurer  is 
prima  facie  evidence  of  payment.  —  Board  of 
Trustees  of  Ripon  College  v.  Brown  (Minn.)  68 
N.  W.  837. 


IX.    COLLECTION  OF  TAXES. 

Estoppel  to  enforce  tax,  see  ante,  §  19. 
Injunction  against  collection,  see  ante,  §§  48,  49. 
Mandamus   to   compel   collection,    see   "Manda- 
mus," 7. 

1.  IN  GENERAL. 

§  63.   In  general. 

[a]  (Mich.)    1895.) 

As  Act  1891,  in  regard  to  taxation,  did 
not  require  the  transcript  by  the  county  treas- 
urer of  delinquent  taxes  to  be  forwarded  to  the 
auditor  general,  and  as  tax  sales  under  such  act 
were  not  predicated  on  such  transcript,  the  fail- 
ure of  the  county  treasurer  to  attach  to  such 
transcript  a  certificate  of  correctness  does  not 
render  the  tax  invalid. — Auditor  General  v.  Ke- 
weenaw Ass'n  (Mich.)  65  N.  W.  288. 

[b]  (Mich.;    1896.) 

In  proceedings  under  Sess.  Laws  1893, 
No.  206,  tor  the  collection  of  taxes,  which  per- 
mits the  filing  of  objections,  the  allowance  of 
an  amendment  specifying  the  objections  more 
in  detail  is  within  the  discretion  of  the  court, 
and  will  not  be  reviewed. — Auditor  General  T. 
Chaudler  (Mich.)  66  N.  W.  482. 

[c]  (Mich.;    1S9G.) 

An  order  fixing  the  term  for  a  hearing 
on  a  petitioi.  of  the  auditor  general  against  land 
for  delinquent  taxes  is  sufficient  where  it  fol- 
lows the  form  provided  by  the  statute. — Wal- 
dron  v.  Auditor  General  (Mich.)  67  N.  W.  136. 

Id]     (Mich.;    1896.) 

Under  Pub.  Acts  1893,  p.  398.  §§  95,  96, 
providing  that  the  auditor  general  shall  make  a 
statement  of  rejected  taxes,  and  forward  the 
same  to  the  county  treasurer,  the  amounts  be- 
ing charged  back  to  the  county,  and  that,  if 
they  have  not  been  paid,  the  rejected  taxes  may 
be  reassessed  either  upon  the  identical  hinds 
or  upon  the  township  at  large,  taxes  which 
were  rejected  by  the  adjudication  of  the  court 
may  be  charged  back  and  reassessed,  as  well  as 
those  rejected  because  of  irregularities  dis- 
covered by  the  auditor  general. — Auditor  Gen- 
eral v.  Gurney  (Mich.)  67  N.  W.  525. 

Ce]     (Mich.:    1896.) 

On  petition  by  the  auditor  general  to  en- 
force a  lien  for  taxes,  where  a  part  of  the  tax- 
es were  for  the  previous  year,  the  taxes  for 
which  had  been  declared  illegal  by  the  court 
on  the  ground  that  there  was  no  lawful  equal- 
ization, and,  on  being  charged  back  to  the 
county,  had  been  reassessed,  a  decree  reject- 
ing such  taxes  should  include  only  that  portion 
which  was  subject  to  and  dependent  upon  the 
equalization,  and  could  not  apply  to  township, 
school,  or  other  legal  taxes,  the  rate  of  which 
is  definitely  fixed  by  law. — Auditor  General  v. 
Gurney  (Mich.)  67  N.  W.  525. 
4  N.W.DIG— 57 


§   64.    Description     of     property     in     tax 
books. 
(Minn.;    1896.) 

In  the  absence  of  more  controlling 
features  to  distinguish  the  two  undivided  halves 
of  a  tract  of  land  respectively  entered  on  the 
tax  books  as  belonging  to  different  owners,  the 
names  of  the  owners  furnish  sufficient  signs  for 
distinguishment. — Wray  v.  Clark  (Minn.)  67 
N.  W.  72. 

04  Minn.  309. 

§  65.    Entries  as  to  lands  already  sold. 
(Iowa;   18!;5.) 

Code,  §  845,  providing  that  the  treasurer, 
on  receipt  of  the  tax  list,  shall  enter  opposite 
each  parcel  of  property  the  taxes  remaining  un- 
paid for  the  preceding  years,  and  that  any  sale 
for  delinquent  taxes  not  so  entered  shall  be 
invalid,  does  not  require  the  treasurer,  in  ease 
the  land  has  been  sold  for  the  delinquent  taxes 
for  the  preceding  year  before  he  receives  the 
list,  to  enter  such  taxes  opposite  the  property  as 
delinquent. — Hoben  v.'  Suell  (Iowa)  62  N.  W. 
739;    Ringland  v.  Same.  Id. 

§  66.    Demand. 
(Minn.;    1895.) 

Where  an  officer  is  required  to  demand 
the  payment  of  taxes  before  levying  a  distress 
warrant  for  the  same,  it  is  presumed,  after  he 
has  made  the  levy,  that,  before  he  did  so.  ne 
made  such  demand. — C.  N.  Nelson  Lumber  Go. 
v.  McKinnou  (Minn.)  03  N.  W.  630. 

61  Minn.  219. 

§   67.    Designation  of  newspaper  to  pub- 
lish matters. 
(Mich.:    1896.) 

Where,  under  Laws  1893.  Act  200,  § 
03,  the  auditor  general  designated  the  "Mus- 
kegon Chronicle"  as  the  newspaper  in  which 
an  order  and  petition  against  lauds  for  delin- 
quent taxes  should  be  published,  and  two  news- 
papers were  published,  known  as  the  "Muske- 
gon Daily  Chronicle"  and  the  "Muskegon 
Weekly  Chronicle,"  a  publication  of  the  order 
and  petition  in  the  Muskegon  Weekly  Chronicle, 
which  was  treated  by  the  auditor  general  as  a 
compliance  with  his  designation,  and  acted  on, 
was  a  sufficient  and  legal  publication.— Wal- 
dron  v.  Auditor  General  (Mich.)  67  N.  W.  136. 

§   68.    Publication   of  delinquent  list. 
(Minn.;    1895.) 

The  failure  of  a  delinquent  tax  list,  filed 
under  Gen.  St.  1894.  §  1631,  in  a  proceeding  to 
collect  delinquent  taxes  for  different  years,  to 
state  the  amount  of  taxes  for  each  year  sepa- 
rately, was  waived  by  failure  of  the  landowner 
to  assert  it  as  a  defense. — Taxes  in  Hennepin 
County   v.   Baldwin   (Minn.)  65  N.   W.   80. 

62  Minn.  518. 

§   69.    Entry    of    delinquent    tax    list    on 
boohs. 
(Mich.;   1895.) 

Under  Pub.  Acts  1891,  No.  200,  §  SO. 
providing  that  no  .ax  shall  be  void  on  account 
of  any  irregularity  that  does  not  prejudice  the 
property  owner,  the  failure  of  the  county  treas- 
urer to  enter  the  delinquent  tax  list  furnished 
by  the  township  treasurers  on  the  books  in  his 
office  for  that  purpose,  as  required  by  section 
46,  does  not  invalidate  the  tax,  the  delinquent 
list  returned  being  preserved  in  the  county 
treasurer's  office. — Auditor  General  v.  Kewee- 
naw Ass'n  (Mich.)  65  N.  W.  2SS. 

§   70.    Return  of  delinquent  taxes. 
(Minn.;   1895.) 

Under  Sp.  Laws  1864,  c.  18,  §  1,  requir- 
ing the  city  clerk  of  St.  Anthony  to  return  to 
the  county  auditor  of  Hennepin  county  a  list 
of  all  taxes  assessed  on  certain  lands  by  the 
city  of  St.  Anthony  for  the  year  1863  or  any 
previous  years  which  remained  "unpaid  and  de- 


'     (§  71) 
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(§  "<'•>)      ' 


<  .1       i      .  hi  M  oi  a  list  of  Luxes  which  re 
"delinquent  or  unpaid"  is  insufficien 

I  on  .-i  sale  thereunder  is 
River   Banl     Parkway   (Minn.)  62  N.  W. 
618;   O'Connor  v.  Pinnegan,  Id. 
60  Minn.  455. 

§   71.    Distress — Necessity    of    statute. 

{  \\  is.;     1897.) 

'ili-    tools,    fuel,   etc.,    used    by   a    railway 

company  in  the  operation  of  its  road,  are  not 

■    -  Cor  ta xes,  in  ee  of  a 

■  ate  authorizing  such  seizure.— Chicago 

&  X.  \V.  Ry.  Co.  v.  Forest  County  (Wis.)  70  N. 

VV.  77. 

S   72.    Replevin. 

(Neb.)    1895.) 

A  county  treasurer  may  maintain  ro- 
pl  iin  in  recover  property  for  the  purpose  of  en 
forcing  a  t ;i  x  lien  thereon,  where  the  property 
is  in  possession  of  a  third  person;  there  being 
in  statutory  remedy  in  such  case.  -Reynolds  v. 
Fisher,  61  N;  W.  605,  43  Neb.  172. 

S   73.    Limitation  of  action. 

(S.  D.;    189<S.) 

A  proceeding,  for  the  enforcement  of  the 
payment  of  taxes  which  are  a  lien  on  laud,  by 
the  sale  thereof  by  the  treasurer,  is  not  an  ac 
tion  on  a  liability  created  by  statute  (Comn 
Laws,  §  4850),  and  therefore  is  not  barred  in 
six  years. — Iowa  Land  Co.  v.  Douglas  County 
is.  D.)  117  N.  W.  52. 

5   74.    Parties  defendant. 

(Micb.;    1895.) 

Under  Laws  18S9,  Act  195.  §  33,  provid- 
ing that,  when  a  tax  is  assessed  upon  shares  of 
capital  stock  of  any  bank,  the  treasurer  shall 
demand  payment  thereof  of  the  cashier  of  such 
bank,  and  thereupon  it  shall  be  the  cashier's 
duty  to  pay  the  same,  an  action  to  collect  a  tax 
assessed  against  a  bank  stockholder,  upon  the 
cashier's  refusal  to  pay,  cannot  be  brought 
against  the  cashier,  it  being  the  bank's  duty  to 
pay  such  tax.  Grant.  J.,  dissenting. — City  of 
Muskegon  v.  Lange  (Mich.)  62  N.  W.  158. 
Kil  Mich.  19. 

§  75.    Pleading. 

(N.  D.:    1895.) 

A  complaint  in  an  action  to  foreclose  a 
tax  lien  on  personalty  is  defective  if  it  fails  to 
allege  that  the  tax  was  levied,  and  that  the  tax 
books  in  the  year  in  question  were  delivered  to 
the  county  treasurer,  as  required  by  Laws  1S90, 
c.  132,  §  51— Swenson  v.  Greenland  (N.  D.)  02 
N.  W.  603. 

4  N.  D.  532. 

§   76.    Discontinuance    of    proceeding. 

[a]  (Minn.;    1895.) 

It  did  not  operate  as  an  abandonment  or 
a  dismissal  of  a  proceeding  to  enforce  delin- 
quent taxes  under  Gen.  St.  1894,  §  1631,  that 
another  pioceeding  .was  subsequently  com- 
menced under  section  1579,  for  taxes,  which 
included  those  sought  to-be  enforced  by  the 
first  proceeding. — Taxes  in  Hennepin  County 
v.  Baldwin  (Minn.)  65  N.  W.  80. 
62  Minn.  518. 

[b]  (Mian.;    1895.) 

Gen.  St.  1S94,  §  15SG.  providing  that  in 
proceedings  to  enforce  delinquent  taxes  the  an- 
swer shall  stand  for  trial  at  the  same  or  next 
general  or  special  term  of  court,  being  directory. 
a  delay  on  the  part  of  the  state  to  bring  such  a 
proceeding  for  trial  for  over  six  years  did  not 
operate  as  a  discontinuance  of  the  proceedings, 
or  entitle  the  defendant  therein  to  a  dismissal. — 
Taxes  in  Hennepin  County  v.  Baldwin  (Minn.) 
r~,  X.  W.  SO. 

G2  Minn.  518. 


§  77.    Judgment, 
la]     (Mien.)    1895.) 

< >n  i he  iriii  ..I  .in  action  to  vacate  a  tax 

i     ol     a 

ipi  r  that  tin-  in.i ii .'  ni"  the  pendency  "t  a 
petition    for   such   judgment    was   published   in 

i  Ann. 

Si.  s  ll7ori.  which  provides  thai  proof  ol  such 
publication  shall  be  made  before  any  final  order 
mi  the  petition  is  made.  —  Benedict  v.  Auditor 
'  eh.)  62  X.  W.  864. 
104  Mich.  209. 
lb]     (Mich.;    L89S.) 

I  [ow.  Ami.  St.  ;  1 170i  I,  providing  that  no 
tax   sal.-  shall   he  invalid  because  any  record   or 

pa, .er  , :, i  i„.  found  ill  the  pri  doi 

pply  in  the  affidavit  of  pul 

tion  for  a  tax   j  Ben- 

edict v.  Audit  ir  General  (Mich.)  62  X.  VV.  364. 
mi  Mich.  269, 

[c]     (Minn.;    1896.) 

Where  a  judgment  in  proceedings  to  en- 
force taxes  mi  real  estate  is  in  tie-  form  required 
by  statute,  Hie  presumption  in  favor  of  its  valid 
it y  is  not  overcome  by  the  mere  fuel   thai  ni 
davit  of  publication  has  been  tiled.— lloyt  v.  I 
(Minn.)  66  X.   VV.  262. 
G4  Minn.  139. 

[tl]     (Minn.;    1890.) 

A  tax  judgment  cannot  be  impeached 
collaterally  by  showing  that  entries  made  there- 
in were  made  after  the  rendition  of  the  judg- 
ment.— Gribble  v.  Livermore  (Minn.)  67  N.  W. 
213. 

64  Minn.  396. 

§   78.    Warrants  for  collection. 

[a]  (Minn.;    1895.) 

The  fact  that  the  words,  "Clerk  of  Said 
County,"  were  added  to  the  signature  of  the 
clerk  of  district  court  on  a  personal  tax  war- 
rant, or  that  the  court  seal  was  not  affixed 
thereto,  did  not  vitiate  the  warrant.  —  C.  N. 
Nelsou  Lumber  Co.  v.  McKinnon  (Minn.)  63 
N.  W.  630. 

61  Minn.  219. 

[b]  (Neb.;    1895.) 

Where  the  tax  list  was  prepared  by 
transcribing  the  assessment  into  two  books,  and 
the  warrant  directing  the  treasurer  to  collect 
the  taxes  was  attached  to  but  one  of  the  books, 
and  the  two  books  constituted  the  tax  list  for 
the  year,  the  warrant  attached  to  the  one  book- 
was  a  sufficient  authorization  to  the  treasurer 
to  collect  any  taxes  in  the  list,  as  shown  in  ei- 
ther book,  under  Comp.  St.  1893,  c.  77,  §  80, 
requiring  the  assessment  to  be  transcribed  into 
"a  suitable  book."  and  (section  83)  "a  warrant 
attached"  thereto. — Reynolds  v.  Fisher  (Neb.> 
61  N.  W.   695,  43  Neb.  172. 

§  79.    Taxes  on  estate  of  decedent. 

[n]     (Mich.;   1S97.) 

Under  Acts  1S93,  No.  206.  §  14,  subd.  5, 
providing  that  personal  property  of  decedents 
in  the  hands  of  executors  shall  be  assessed  to 
them  "until  they  shall  give  notice  that  the  es- 
tate has  been  distiibuted,"  and  section  47, 
authorizing  the  township  treasurer  to  sue  the 
person  to  whom  a  personal  property  tax  is  as- 
sessed, a  tax  properly  assessed  against  an  exec- 
utor may  be  recovered  in  a  personal  suit 
against  him,  though  he  has  distributed  tin- 
estate  since  the  assessment. — Orion  Tp.  v.  Ax- 
ford  (Mich.)  70  N.  W.  417. 

[b]     (Minn.;    1895.) 

Ataxwas  notascertaiuedand  levied,  with- 
in Gen.  St.  1S94,  §  1569.  providing  that  an  ad- 
ministrator, discharged  from  his  trust  before 
the  amount  of  taxes  on  property  belonging  to 
the  estate  shall  have  been  ascertained  and  levii  d. 
shall  not  be  liable  for  such  taxes  until  the  au- 
ditor completed  the  tax  lists  and  turned  them 
over  to  the  treasurer,  as  required  by  sectio 
1562,   in  the  absence  of  evidence   when   the   tax 
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was  extended  by  the  auditor  on  the  tax  list. — 
Nelson  v.  Becker  (Minn.)  65  N.  W.  119. 
63  Minn.  61. 

§   80.    Right  of  appeal. 
(Minn.;    1896.) 

The  only  statutory  method  of  reviewing 
a  tax  judgment,  real  or  personal,  in  the  pro- 
ceedings on  which  it  is  based,  is  that  prescribed 
by  <Jen.  St.  1894,  §  1589.  Hence  an  appeal 
does  not  lie  from  an  order  denying  a  new  trial, 
after  findings  of  fact  and  an  order  of  judgment 
in  favor  of  the  state  have  been  filed  in  proceed- 
ings to  enforce  the  collection  of  a  personal  prop- 
er! \-  tax.  —  State  v.  Faribault  Waterworks 
(Minn.)  68  N.  W.  35. 

§   &1.    Penalties — Interest. 

(Minn.;    1885.) 

Since  Gen.  St.  1894,  §  1613.  provides  for 
charging  interest  on  taxes  only  after  sale  on 
judgment,  the  fact  that  the  landowner  inter- 
posed an  answer  to  a  proceeding  to  enforce  de- 
linquent taxes  under  section  1631,  which  was 
overruled  on  the  trial,  or  that  the  state  neglect- 
ed to  bring  the  issues  raised  by  answer  to  trial 
within  the  time  contemplated  by  statute,  did 
not  authorize  a  charge  of  interest  on  the  tax- 
es from  the  time  at  which  judgment  would 
have  been  entered  under  the  statute  had  no 
answer  been  interposed,  and  the  inclusion  there- 
of in  the  judgment. — Taxes  in  Hennepin  County 
v.  Baldwin  (Minn.)  65  N.  W.  80. 
62  Minn.  518. 


2.  SALE  FOR  NONPAYMENT. 

§   82.    Statutory   provisions. 
(Mich.;   1897.) 

Pub.  Acts  1893,  No.  206,  §  60,  which  pro- 
vides that  all  lands  which  have  been  returned 
as  delinquent  for  taxes,  under  that  act  or  prior 
acts,  shall  be  subject  to  disposition  for  the  en- 
forcement of  tax  liens  "in  the  method  and  man- 
ner as  hereafter  provided,"  is  not  inconsistent 
with  section  125,  which  reserves  all  rights 
which  have  accrued  to  any  person  under  the 
previous  tax  law. — Muirhead  v.  Sands  (Mich.)  69 
X.  W.  826. 

§   83.    Jurisdiction. 

(Mien.;    1897.) 

The  provisions  of  Pub.  Acts  1889,  No.  195, 
§  59,  that  a  petition  filed  by  the  auditor  general 
for  a  decree  for  the  sale  of  lands  for  delinquent 
taxes,  if  from  any  cause  not  heard  on  the  day 
fixed,  shall  stand  continued  from  day  to  day 
during  the  term;  and  that  if,  from  any  cause, 
no  decree  is  entered  thereon,  the  auditor  general 
shall  file  a  new  petition,— do  not  continue  the 
case  beyond  the  term;  and,  where  the  court 
adjourns  without  having  entered  an  order  of 
continuance,  it  loses  jurisdiction  until  a  new 
petition  is  filed. — Muirhead  v.  Bergland  (Mich.) 
70  N.  W.  143. 

S   84.    Order  pro  confesso. 
(Mich.;    1805.) 

Omission  of  an  order  pro  confesso,  be- 
fore decree  for  tax  sale,  is  a  mere  irregularity. — 
.Tenkinson  v.  Auditor  General  (Mich.)  62  N.  W. 
163. 

104  Mich.  34. 

5   85.    Power  of  officer  after  expiration  of 
distress  warrant. 
(Wis.;    1896.) 

A  town  treasurer  who  has  levied  on  per- 
sonal property,  under  a  tax  warrant  valid  on 
its  face,  for  a  tax  appearing  on  his  tax  roll 
against  the  owner  of  such  property,  may  pro- 
ceed to  complete  the  proceedings,  though  his 
distress  warrant  expire  before  the  sale;  his 
powers  in  respect  to  the  sale  being  the  same 
as  given  to  sheriffs,  under  executions,  by  Rev. 


St.  §  2970. — Keystone  Lumber  Co.  v.  Pederson 
(Wis.)  67  N.  W.  696;  Ashland  Lumber  Co.  v. 
Same,  Id. 

93  Wis.  466. 

§   86.    Sale  of  land  for  taxes  on  personal- 
ty. 

[a]  (S.  !>.;    J 896.) 

Comp.  Laws,  §  1609,  provides  that  no  de- 
mand of  taxes  shall  be  necessary,  and  the  col- 
lection of  taxes,  on  nonpayment  by  January  1st, 
shall  be  made  by  distress  and  sale.  SectioD 
1612  provides  that  taxes  on  realty  are  a  perpet- 
ual lien  thereon,  and  that  taxes  on  personalty 
shall  be  a  lien  on  any  realty  owned  by  the  per- 
son from  whom  they  are  due.  Section  1620  re- 
quires the  treasurer  to  give  notice  of  the  sale 
for  taxes,  which  shall  contain  a  list  of  the  lands 
to  be  sold,  and  the  "amount  of  taxes."  Section 
1621  confers  on  the  treasurer  power  to  sell  land 
which  shall  be  liable  for  taxes  of  "any  descrip- 
tion." Held,  that  a  sale  of  land  for  taxes  ou 
personalty  u;ir  authorized.  Fuller,  J.,  dissent- 
ing.—Iowa  Land  Co.  v.  Douglas  County  (S.  D.) 
67  N.  W.  52. 

[b]  (S.  D.;    1890.) 

Comp.  Laws,  §  1616,  requiring  the  treas- 
urer to  file  a  return  of  his  inability  to  make  the 
personal  taxes  out  of  the  personal  property,  and 
providing  that  on  such  return  he  shall  be  re- 
leased from  liability  for  further  failure  to  col- 
lect such  taxes,  and  section  1617,  rendering  him 
liable  for  the  tax  on  failure  to  make  the  return, 
as  in  forte  prior  to  1891,  do  not  require  sucn 
ret  urn  as  a  condition  to  the  right  of  the  treasur- 
er to  sell  land  for  payment  of  personal  taxes. — 
Iowa  Land  Co.  v.  Douglas  County  (S.  D.)  67 
N.  W.  52. 

§   87.    Notice   and    advertisement   of    sale. 
(Mich.;    1896.) 

It  is  not  ground  for  setting  aside  a  de- 
cree for  the  sale  of  lands  for  delinquent  taxes 
that  there  was  not  sufficient  time,  between  the 
final  publication  of  the  order  and  petition  and 
the  time  fixed  for  the  hearing,  to  permit  a  non- 
resident landowner  to  reach  the  place  of  trial 
from  the  place  of  his  residence — Waldron  t. 
Auditor  General  (Mich.)  67  N.  W.  136. 

§   88.    Collusive  purchase. 
(Iowa:    1896.) 

That  the  purchaser  at  a  tax  sale,  after 
receiving  a  deed  to  the  land,  conveyed  to  the 
person  who  was  county  treasurer  at  the  time 
of  the  tax  sale,  and  who  was  deputy  treasurer 
at  the  time  of  the  conveyance  to  him,  does  not 
show  fraud  in  the  issuance  of  the  tax  deed. — 
Shelley  v.  Smith  (Iowa)  66  N.  W.  172. 

§   89.    Private  sale  for  state  taxes. 
(N.  !>.;    1896.) 

In  view  of  Laws  1S90,  c.  132  (Revenue 
Law),  §  72,  declaring  that  a  tax  sale  shall  not  be 
set  aside  except  for  certain  reasons,  of  which  a 
sale  for  an  excessive  amount  is  not  one,  and  of 
section  82,  vesting  in  the  owner  the  right  to  ob- 
tain from  the  auditor  a  warrant  on  the  county 
treasurer  for  any  amount  paid  into  the  treasury 
on  a  sale  in  excess  of  the  amount  due  at  the 
time  of  sale,  a  sale  is  not  rendered  invalid  by 
reason  of  the  auditor's  selling  for  an  amount  in 
excess  of  the  amount  due. — Shattuek  v.  Smith 
(N.  D.)  69  N.  W.  5. 

§   90.    Sale  for  tax  partly  illegal, 
[a]      (Mich.;    1  N!>.-,.| 

An  introduction  in  a  tax  levy  of  a  sum 
illegally  added  to  the  salary  of  a  county  offi- 
cer invalidates  a  tax  sale  made  that  year  for 
delinquent  taxes. — Wagar  v.  Bowley  (Mich.)  62 
N.  W.  293. 

104  Mich.  38. 
lb]     (Mich.:   1897.) 

Pub.  Acts  1893,  No.  206,  §  78,  provides 
that  "all  lands  heretofore  or  that  may  be  here- 
after bid  off  to  the  state  for  taxes,  which  have 
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not   been    redeemed   or   otherwise   disposed   of, 
slid  11   be   offered    for  sale   by   the  county 
urer  at  the  regular  annual  tax  sales."     Section 
84   provides   that  any    person    i  irchase 

"any  land    bj    paying    therefor    the 

amount  for  which  the  same  was  bi.l  off  to  the 
state,  with  interest,"  etc.  The  period  for  re- 
demption is  the  same,  whether  bid  off  to  the 
state  or  to  an  individual.  IlcJil,  that  a  private 
sale  of  a  "state  bid"  before  the  expiration  of 
the  period  for  redemption  was  within  the  mean- 
ing of  section  84,  authorizing  a  sale  of  "state 
tax  lauds." — Muirhead  v.  Sands  (Mich.)  69  N. 
\\  .  826. 

§  91.   Judgment  or  decree. 

[a]  fMich.;    1897.) 

Where  a  decree  for  the  sale  of  certain 
lands  for  taxes  is  prefaced  by  the  name  of  the 
court,  venue,  and  parties,  before  reciting  the 
statutory  caption,  the  previous  entitling  may  be 
treated  as  surplusage. — Muirhead  v.  Sands 
(Mich.)  69  N.  W.  826. 

[b]  (Mich.;   1897.) 

Pub.  Acts  1893,  No.  206,  does  not  require 
personal  service  for  a  judgment  for  the  sale  of 
lands  for  delinquent  taxes;  and  the  questions 
whether  there  is  a  tax  due  to  the  state  from  the 
owner,  whether  it  was  properly  assessed,  and 
whether  proper  steps  have  been  taken  to  charge 
the  land  after  the  assessment,  are  concluded  by 
the  decree. — Muirhead  v.  Sands  (Mich.)  69  N.  W. 
826. 

[cj     (Mich.;    1897.) 

It  cannot  be  urged  that  a  judgment  in  fa- 
vor of  the  state  against  lands,  for  delinquent 
taxes,  is  void  because  on  the  petition  and  pub- 
lished list  the  dollar  mark  does  not  appear, 
where  the  figures  were  so  divided  as  to  indicate 
a  place  for  dollars  and  cents,  and  are  properly 
designated  in  the  judgment. — Muirhead  v.  Sands 
(Mich.)  69  N.  W.  826. 

[d]     (Mich.;    1897.) 

Laws  1S93,  No.  206,  providing  that  the 
decree  in  tax  proceedings  shall  be  counter- 
signed by  the  county  clerk,  is  sufficiently  com- 
plied with  where  the  decree  is  countersigned 
as  by  the  register,  the  clerk  being  register  ex 
officio. — Mersereau  v.  Miller  (Mich.)  70  N.  W. 
341. 

$  92.   Filing  report  of  sale. 

[a]  (Mich.;    1895.) 

Under  Laws  1889,  Act  No.  195,  §  66,  pro- 
viding that  the  county  treasurer,  within  a  cer- 
tain time  after  a  sale  for  taxes,  shall  make  and 
file  with  the  clerk  of  court  a  report  of  the  sale, 
such  filing  is  necessary  to  the  validity  of  the 
sale  and  the  deed  thereunder. — Jenkinson  v.  Au- 
ditor General  (Mich.)  62  N.  W.  163. 
104  Mich.  34. 

[b]  (Mich.;    1895.) 

Such  report,  when  attached  to  the  tax 
record,  which  section  58  provides  shall  remain 
in  the  treasurer's  office,  cannot  be  regarded  as 
having  been  filed  in  the  clerk's  office. — Jenkinson 
v.  Auditor  General  (Mich.)  62  N.  W.  163. 
104  Mich.  34. 


X.    REDEMPTION. 

{   93.    Bight       to       redeem  —  Tender       of 
amount   due. 

down;    1897.) 

A  defendant  in  an  action  to  quiet  title,  who 
prays  a  cancellation  of  the  tax  deed  under 
which  plaintiff  claims,  and  that  he  may  be  al- 
lowed to  redeem,  will  not  be  denied  the  latter 
privilege  because  he  failed  to  make  a  tender  of 
the  amount  due  which  was  sufficient  at  law, 
where,  in  his  answer,  he  offered  to  pay  the 
amount  which  might  be  found  due. — Crawford 
v.  Liddle  (Iowa)  70  N.  W.  97. 


I  94.   Notice  before   obtaining   tax   deed, 
[a]     (Ioyvai    imki., 

Notii  ration  of  time  to  ri 

from  ali  ol  land  for  taxes,  which  the  statute 
provides  shall  be  served  on  the  pi  rson  In  whose 
name  the  land  is  taxed  il  be  is  a  resident  of 
the  county,  and    i  i  mresi- 

the  county  by  publication,  is  propei 

d,  in   the  <:is.-  of  a   nonresident,   to  the 
"Am.   Ex.   Bank,"  that   being  the  name  as  it 

ed  on   the   lists  to   whom   the  land   was 
taxed.— American    Exch.    Nat    P.auk   v.   Crooks 
(Iowa)  66  N.  W.  L68;    Same  v.  Dugan,  Id. 
lb)     (Iowai    1896.) 

Defendants,  to  sustain  the  issue  that  a  no- 
tice to  redeem  from  tax  sale  was  served  ,\ 
1.".i1i,  Introduced  the  return  of  service,  and   the 

ii  of  defendant  that  he  had  serve 
tiee  on  said  day.     The  papers  were  in  the  hand 
writing  of  the  defendant,  except  the  signatures 

to  the  affidavit.  The  papers  were  marked  lilis!  in 
the  treasurer's  office  as  of  sin  i  ; 

and  the  words,  "Filed  this  11th  day  of  August," 
were  in  the  handwriting  of  defendant.  Plaintiffs 
were  positive  that  the  papers  were  not  served  un- 
til August  13th.  The  credibility  of  the  person 
serving  the  papers  was  successfully  attacked. 
//'/'/,  that  a  finding  that  the  service  was  made 
on  August  l"th  would  not  be  disturbed. — Waller 
v.  Hintrager  (Iowa)  09  N.  W.  431. 

[c]      (lown;    1SII7.) 

Under  Code  1873.  §  894,  providing  that  be- 
fore a  tax  deed  is  issued  the  holder  of  the  cer- 
tificate shall  serve  on  the  person  in  possession 
and  the  person  in  whose  name  the  land  was 
taxed  notice  of  the  expiration  of  the  time  of 
redemption,  and  authorizing  service  by  publi- 
cation in  the  ease  of  nonresidents,  a  service  by 
publication  where  the  owner  was  in  fact  a  res- 
ident of  the  state,  though  defective,  will  not 
render  the  deed  void. — McQuity  v.  Doudna 
(Iowa)  70  N.  W.  99. 

£d]     (Minn.;    1895.) 

Under  Gen.  St.  1894,  §  1654,  requiring  a 
notice  specifying  the  time  for  redemption  from  a 
tax  sale,  and  providing  that  such  time  shall  be 
60  days  after  the  service  of  such  notice,  a  notice 
that  the  time  foi  redemption  would  expire  on  a 
certain  date,  "or  within  60  days  after  the  serv- 
ice of  this  notice,"  being  in  the  alternative,  is  in- 
sufficient.— Peterson  v.  P.  P.  Mast  &  Co.  (Minn.) 

63  N.  W.  168. 

61  Minn.  118. 

[e]  (Minn.;    1895.) 

A  notice  that  the  period  for  redemption 
from  a  tax  sale  >vould  expire  "60  days  after 
service  of  the  notice,  in  the  manner  prescribed 
by"  a  certain  statute,  was  insufficient. — State 
v.  Halden  (Minn.)  64  N.  W.  568. 

62  Minn.  246. 

[f]  (Minn.;    1895.) 

Gen.  St.  1894,  §  1662.  extending  the  time 
of  redemption  from  a  tax  sale  from  two  to  four 
years  where  the  owner  dies  before  the  expira- 
tion of  the  original  time,  does  not  dispense  with 
the  giving  of  notice  in  such  case,  or  absolutely 
limit  the  redemption  period  to  four  years,  not- 
withstanding notice  was  not  given. — State  v. 
Halden  (Minn.)  64  N.  W.  568. 
62  Minn.  246. 
[til     (Minn.;    1895.) 

Under  Gen.  St.  1894,  §  1654,  requiring 
notice  of  the  expiration  of  tie  period  for  re- 
deeming from  a  tax  sale,  where  the  name  of  the 
owner  of  the  property  sold  is  unknown,  and  no 
one  is  in  actual  possession,  the  notice  must  be 
made  by  publication. — State  v.  Halden  (Minn. I 

64  N.  W.  568. 

62  Minn.  246. 

[h]      (Minn.;    1896.) 

The  statute  requiring  notice  to  be  given 
of  the  time  when  the  redemption  period  will  ex- 
pire applies  though  the  name  of  the  owner  is 
stated  in  the  assessment  book  as  unknown.  — 
Hoyt  v.  Clark  (Minn.)  66  N.  W.  262. 
1  64  Minn.  139. 
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[i]     (Wis.:    1S9C.) 

Plaintiff  owned  the  fee  of  a  strip  of  ground 
on  which  rested  an  easement  for  its  use  as  an 
allev  in  perpetuity  in  favor  of  the  owners  of 
both  plaintiff's  and  defendant's  properties.  The 
strip  was  erroneously  assessed  to  defendant  as 
a  part  of  his  property.  He  allowed  his  proper- 
ty to  be  sold  for  taxes,  and  procured  it,  to- 
gether with  the  strip,  to  be  bought  for  his  bene- 
fit, and  after  the  execution  of  a  tax  deed  the 
tax  title  was  conveyed  to  him,  under  which  he 
claimed  ownership  of  the  alley.  No  notice  of 
the  application  for  a  tax  was  served  on  plain- 
tiff. Beld,  that  the  tax  deed  was  void,  and 
should  be  set  aside  on  repayment  by  plaintiff 
of  the  taxes,  as  required  by  statute. — Towne  v. 
Salentine  (Wis.)  66  N.  W.  395. 
92  Wis.  404. 


5  95. 


On   whom    served. 


[a]  (Iowa;    1805.) 

The  requirement  of  Code.  §  894,  that  no- 
tice of  the  expiration  of  the  right  to  redeem 
from  a  tax  sale  shall  be  served  on  the  one  in  ac- 
tual possession  of  the  property,  is  not  satisfied 
by  serving  the  notice  on  one  in  whose  wife's 
name  the  property  stands.— Medland  v.  Walker 
(Iowa)  64  N.  W.  797. 

[b]  (Iowa;   189G.) 

When  land  is  sold  for  taxes,  the  failure 
to  serve  upon  the  occupant  notice  of  the  expira-  ; 
tion  of  the  time  for  redemption,  as  required  by 
Code,  ?  894.  renders  the  tax  deed  invalid  as  to 
him— Shelley  v.  Smith  (Iowa)  66  N.  W.  172. 

[c]  (Iowa;   1896.) 

That  the  owne-  of  a  quarter  section  of 
land,  only  a  portion  of  which  was  tillable,  erect- 
ed a  house  thereon,  built  fences,  raised  crops, 
and  used  a  portion  for  pasture,  shows  that  he 
was  in  "possession"  (Code,  §  894)  of  a  portion 
thereof,  which  was  sold  for  taxes,  on  which 
some  of  the  breaking  and  fencing  were,  which 
was  also  pastured,  and  from  which  firewood 
and  fence  posts  were  cut. — Shelley  v.  Smith 
(Iowa)  66  X.  W.  172. 

[d]  (Iowa:    1S97.) 

Code,  §  894,  requiring  notice  of  expiration 
of  time  to  redeem  from  a  tax  sale  to  be  served 
on  the  person  in  whose  name  the  land  is  taxed, 
applies  to  a  city  whose  charter  gives  ir  full  au- 
thority to  provide  by  ordinance  for  taxation, 
sales,  and  the  giving  of  certificates  and  of  deeds, 
in  view  of  the  subsequently  enacted  Code  pro- 
visions (McClain's  Code,  §§  908,  059)  making 
section  894  applicable  to  cities  taxing  under 
special  charters,  and  providing  that  the  city  col- 
lector shall  not  make  a  deed  unless  the  no- 
tice mentioned  in  said  section  is  given;  hence, 
when  land  taxed  to  a  person  by  name  by  tlie 
county  in  which  a  city  is  located  is  sold  for  city 
taxes,  the  owner  must  he  ^iveu  said  notice, 
though  the  city  taxed  the  land  to  one  "un- 
known."— Crawford  v.  Liddle  (Iowa)  70  N.  W. 
97. 

[e]  (Iowa;    1897.1 

Under  Code,  §  S94.  requiring  notice  of  ex- 
piration of  time  for  redemption  from  a  tax  sale 
to  be  served  on  the  person  in  whose  name  the 
land  is  taxed,  where  land  was  taxed  to  "O.  N. 
Hull  Estate,"  the  executors,  who  were  invested 
with  full  power  to  sell  and  convey  the  real  es- 
tate, and  to  make  title  thereto,  were  entitled  to 
notice. — Crawford  v.  Liddle  (Iowa)  70  N.  W. 
97. 

|   96.    Time  to  redeem— Effect  of  mistake 
in  purchaser's  certificate. 

(Mich.;    1S97.) 

Since  Pub.  Acts  1S93,  No.  200,  §  74,  fixes 
the  period  of  redemption  at  one  year,  the  orig- 
inal owner  cannot  lie  affected  by  a  misrecital 
in  the  certificate  of  purchase  of  the  date  at 
which  the  purchaser  will  be  entitled  to  a  deed. 
— Muirhead  v.  Sands  (Mich.)  69  X.   W.  826. 


§   97.    Action  to  redeem. 

[a]  down:    1S95.) 

A  petition  in  an  action  to  be  allowed  to 
redeem  from  a  tax  sale,  after  execution  of  a 
deed  to  the  purchaser,  which  fails  to  allege  the 
taxes  have  all  been  paid,  as  provided  by  Code, 
§  897,  is  demurrable.— Medland  v.  Walker  (Iowa) 
64  X.  \V.  797. 

[b]  (Iowa;    1S96.) 

An  owner  of  land  who,  though  offering  to 
pay  the  taxes  thereon,  which  were  refused  by 
the  treasurer,  through  mistake,  on  the  ground 
that  they  had  been  previously  paid,  knew  of  the 
sale  of  the  lend  for  nonpayment  of  such  taxes 
before  the  expiration  of  the  time  for  redemp- 
tion, and  failed  to  redeem,  cannot  thereafter 
bring  suit  to  redeem.  —  Easton  v.  Doolittle 
(Iowa)  69  N.  W.  672. 

§   98.    After  recording  of  tax  deed. 

(Wis.;    1895.) 

Sanb.  &  B.  Ann.  St.  §  1165,  provides 
that  the  owner  of  land  may  redeem  from  a  tax 
sale  at  any  time  before  the  tax  deed  is  recorded. 
Rev.  St.  §  1176.  authorizes  the  county  clerk  to 
execute  a  tax  deed,  in  the  name  of  the  state 
and  his  county,  only  under  his  hand  and  "the 
seal  of  the  county."  Held,  that  the  absence 
from  the  record  of  a  tax  deed,  though  the  deed 
was  properly  executed,  of  anything  represent- 
ing the  county  seal,  is  such  a  defect  in  the  rec- 
ord as  to  authorize  the  landowner  to  redeem. — 
Hiles  v.  Atlee  (Wis.)  62  N.  W.  940. 
90  Wis.  72. 

|  99.    Summary    application     to    redeem 
part  interest. 

[a]  (Minn.:    1895.) 

Where  the  rights  of  one  holding  a  lien  on 
a  portion  of  a  tract  of  land  sold  for  taxes,  to 
redeem  such  portion  by  paying  his  proportionate 
part  of  the  tax,  may  be  "determined  by  the 
district  court  or  a  judge  thereof  on  a  summary 
application"  (Gen.  St.  1894,  §  1604).  such  appli- 
cation may  be  heard  at  a  special  term  of  the 
district  court. — Wade  v.  Drexel  (Minn.)  62  N. 
W.  261. 

60  Minn.  164. 

[b]  (Minn.;    1895.) 

On  a  summary  application  under  Gen. 
St.  1894,  §  1604,  to  redeem  by  the  holder  of  a 
lien  on  a  divided  part  of  laud  sold  for  taxes, 
there  is  no  right  to  a  jury  trial,  nor  are  forma! 
pleadings  as  to  the  value  of  the  parts  of  the 
tract  to  which  the  tax  lien  is  to  be  apportioned 
necessary. — Wade  v.  Drexel  (Minn.)  62  N.  W. 
261. 

60  Minn.  164. 


XI.    TAX    TITEES. 

Adverse   possession    under   tax   title,    see    "Ad- 
verse Possession,"  §  28. 


1.  IN  GENERAL. 

§   100.    Who  may  acquire. 
(Minn.;    1S97.) 

The  grantee  of  a  mortgagor,  who  has  cov- 
enanted to  pay  the  taxes,  cannot  acquire  a  tax 
title  adverse  to  the  mortgagee. — American  Bap- 
tist Missionary  Union  v.  Hastings  (Minn.)  69 
N.  W.  1078. 

§   101.   County  treasurer. 

[aj     (Wis.;    1895.) 

Sanb.  &  B.  Ann.  St.  §  1143,  prohibiting 
a  county  treasurer  from  purchasing  "property 
sold  for  taxes  at  any  tax  sale,  or  tax  deed  held 
by  the  county,  or  by  any  person  *  *  *  except 
for  or  on  behalf  of  the  county,"  or  being  "inter- 
ested in  the  purchase  of  any  property  sold  as 
aforesaid,  at  any  such  tax  sale,  or  in  the  pur- 
chase of  any  tax  certificates,"  applies  to  certifi- 


;    (§  \<n) 
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(§  W9) 


■  d  befon   tin'  tn  limed  office, 

N.    W.  oil,  'Jl    Wis. 
661. 

II.  I     (\\Ui    1896.) 

\\  here  .t  new  county  whs  formed  out  of 
•  f  an  old  one  holding  tax  cei     ii  ites,  and 
under  i        reating  the  new  muni}    i 

certificates  were  assigned  to  it.  the  treasurer 
of  the  old  '  b.  &  B.  Ann. 

St.  :,-  1143,  prohibited  from  purchasing  th 
tificates  from  the  new  county. — Gilbert  v.  Du- 
truit.  65  N.  W.  511,  HI  Wis.  061. 

§    102.    Property   covered. 
(Minn.:    1896.) 

i '.  iu  ued  b  n  nndfr  id<  6  one  ha  If  of  a  cer- 
inin  tract  "i  land,  which  was  taxed  in  the  name 
of  his  grantors,   he  never  hai  led  his 

deed.  He  also  held  a  void  I  '  on  th« 
other  one-half,  which  was  separately  taxed  in 

his   name.     The   tax    becai lelinquent,    and 

judgment  was  entered  for  the  same.  Thereup- 
on he  paid  tht  tax  on  an  undivided  one  half, 
intending  to  pay  it  on  the  former  half,  but  the 
treasurer  wrote  opposite  the  entries  as  to  the 
latter  one-half,  "Judgment  satisfied";  the  oth- 
er half  was  sold  at  tax  sale,  bid  in  by  the  state, 
and  the  words  "Bid  in  for  state"  written  op- 
posite the  entries  as  to  that  half  in  the  judg- 
ment book.  Subsequently,  C.  took  a  state  as- 
signment  of  this  tax  title,  supposing  it  covered 
the  undivided  one-half  standing  iu  his  name. 
Held,  it  did  not— Wray  v.  Clark  (Minn.)  67  N. 
W.  72. 

64  Minn.  309. 

§    103.    Evidence  as  to  transfer  of  certifi- 
cate. 

fa]    ilimii:   1896.) 

Possession  of  a  certificate  of  purchase  at 
lax  sale  (which  Code,  §  888,  declares  shall  he 
assignable  by  indorsement),  indorsed  with  the 
name  of  the  one  to  whom  it  was  issued,  is  prima 
facie  evidence  of  ownership. — American  Exch. 
Nat.  Bank  v.  Crooks  (Iowa)  66  N.  W.  168; 
Same  v  Dugan.  Id. 
[b)     (Iowa;    1896.) 

The  statement  in  a  treasurer's  tax  deed 
of  the  fact  of  assignment  of  the  certificate  of 
purchase  at  a  tax  sale  is,  by  express  provision  of 
Code,  s  888,  presrmptive  evidence  of  such  as- 
signment. —  American  Exch.  Nat.  Bank  ▼. 
Crooks  (Iowa)  CO  N.  W.  16S;  Same  v.  Dugan, 
Id. 

§    104.    Foreclosure    of    lien    or    tax-sale 
certificate. 

[aj     (Neb.;    1S95.) 

Under  the  revenue  law  of  1S79  (Comp. 
St.  c.  77,  §  181),  on  the  foreclosure  of  a  tax- 
sale  certificate,  plaintiff  is  entitled  to  recover 
the  amount  bid  at  the  tax  sale,  and  the  several 
sums  paid  for  prior  and  subsequent  taxes,  to- 
gether with  interest  on  said  several  amounts, 
from  the  date  of  payment,  at  the  rate  of  20  per 
cent,  per  annum  until  the  expiration  of  two 
years  from  the  date  of  purchase,  and  10  per 
cent,  per  annum  thereafter.  —  Alexander  v. 
t ■hacker,  61  N.  \V.  738,  43  Neb.  494. 

lb]     (Neb.:    1895.) 

An  action  to  foreclose  a  tax  lien  is  bar- 
red in  five  years  after  the  time  to  redeem  from 
the  tax  sale  has  expired. — Alexander  v.  Thacker 
61  N.   YV.   738,  43  Neb.  494. 

§   105.   Estoppel  to  assert. 
(Wis.!    lS!)<i.) 

The  fact  that  a  purchaser  of  land  at  tax 
sale,  through  mistake  of  fact,  applied  to  the 
county  to  refund  the  amount  paid,  which  was 
done,  but  afterwards,  on  discovering  the  mis- 
take, returned  the  money,  will  not  estop  him  to 
perfect  and  rely  on  the  title  under  his  purchase, 
where  the  former  owner  was  in  no  way  misled 
or  influenced  in  his  action  by  such  fact,  the 
elements  of  estoppel  being  wanting;  nor  will 
such  fact  operate  as  a  cancellation  of  his  deed, 


which  was  in  faol   valid,  the  county  board   lei' 
lug  no  power,  under  the  Btatute.  to  refund  mou- 
rn.l   on    a    valid    sale. — Edwards   v.    Up- 
turn (\\  isj  67  N    W.  726. 
93  Wis.  455. 


2.  TAX  DEED. 

Notice  of  redemption  before  obtaining  deed,  see 

ante,  §§  91 
Etedi  mption  afti  i  s  tax  deed,  see  i 

Tax  deed  as  color  of  title,  see  "Adverse  Po 
sion,"  §  28. 

§    106.    Necessity  of  notice  of  application 
for  deed. 
(Wis.;   1896.) 

Plaintiff    owned    the    fee    of  a  Btrip  of 
ground  on  which  rested  an  easement  for  it 
as  an  alley  in  perpetuity  in  favor  of  the  01 
of    both    plaintiff's    and    defendant's    properties. 
The  strip  was  erroneously  assessed  to  defendant 
as  a  part  of  his  property.     He  allowed  his  prop- 
erty to   be  sold   for   taxes,   and  procured   it,    to- 
gether with  the  strip,  to  be  bought  for  his 
fit,  and  after  the  execution  of  a  tax  deed  the  tax 
title  was  conveyed  to  him,  under  which  he  claim- 
ed ownership  of  the  alley.    No  notice  of  the  ap- 
plication for  a  tax  deed  was  served  on  plaintiff. 
Held,  that  the  tax  deed  was  void,  and  should  In- 
set aside  on  repayment  by  plaintiff  of  the  1 
as    required    by    statute.  —  Towne    v.    Saleutine 
(Wis.)  66  N.  W.  395. 
92  Wis.  404. 

§  107.    Seal. 

[a]  (Neb.;   1895.) 

As  the  legislature  has  failed  to  provide 
for  an  official  seal  for  county  treasurers,  n 
deed  executed  under  the  revenue  law  of  1879  is 
of  any  validity.  Larson  v.  Dickey  (1894)  58  N. 
W.  107,  39  Neb.  403,  followed.— Me< 'auley  v. 
Ohenstein,  02  N.  W.  232,  44  Neb.  89. 

[b]  (Neb.;    1895.) 

The  provision  of  the  revenue  law  requir 
ing  the  execution  of  tax  deeds  to  be  made  under 
the  official  seal  of  the  county  treasurer,  being 
mandatory,  and  no  provision  being  made  for  a 
seal  for  that  officer,  a  conveyance  of  Ian  ; 
for  taxes  made  by  the  county  treasurer  was  in- 
valid.—Dickey  v.  Paterson  (Neb.)  04  N.  W.  244. 
45  Neb.  848. 

[c]  (Neb.:    1896.) 

Under  the   present   statutory  provisions,    a 
county    treasurer's    tax    deed    is    invalid,    either 
with    or    without    a    seal.  —  Frank    v.    Scoville 
(Neb.)  00  N.  W.  1113. 
48  Neb.  109. 

§   108.    Fee  for  executing. 
(Neb.;    1S95.) 

A  county  treasurer  is  not  entitled,  as  a 
condition  of  the  execution  of  a  tax  deed,  to  de- 
mand the  fee  allowed  the  register  of  deeds  for 
recording  the  evidence  on  which  the  deed  is  made. 
— Burnham  v.  Farmers'  Loan  &  Trust  Co.  (Neb.) 
03  N.  W.  45. 

44  Neb.  438. 

§   109.   Effect  as  evidence, 
[a]     (Iowa;   1896.) 

Revision,  §  739, provides  that,  on  failure  of 
the  assessor  to  assess  land,  the  board  of  supervis- 
ors, when  the  assessor's  book  is  returned  to  it,  is 
required  to  do  so,  and  on  its  failure  to  do  so  sec- 
tion 747  requires  the  clerk  of  the  board  to  do 
so,  and  on  his  failure  section  752  requires  thi 
treasurer  to  do  so,  and  on  his  failure  section  F53 
requires  tie  ov.  ner  to  do  so.  Held,  that  evidence 
merely  that  no  valuation  was  placed  on  the 
land  in  the  assessor's  book  for  the  year  for 
which    it   was   sold    for   taxes    is   insufficient    to 

ine  the  presumption  arising  from  the 
and  show  that  no  assessment  was  levied  against 


1805     (§  109) 
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(g  115)     1806 


the  land  for  that  year,  and  entitle  the  owner, 
after  th-  lapse  of.  20  ye  i.'S,  to  set  aside  the  sale. 
— Lathrop  v.  Irwin  (Iowa)  65  N.  \V.  972. 

[b]  (Iowa;   1897.) 

Under  Code.  §  S97,  providing  that  a  tax 
deed  is  presumptive  evidence  that  the  land  was 
subject  to  taxation,  and  had  been  listed  and 
assessed,  the  fact  that  the  county  records  do 
not  show  that  the  land  was  assessed  for  the 
year  1870  will  not  overcome  the  presumption 
of  validity  of  sale  for  taxes  of  such  year,  where 
a  large  part  of  the  county  records,  including 
the  assessor's  boolcs,  were  destroyed  by  fire  in 
1877— Barrett  v.  Kevane  (Iowa)  09  N.  W.  1036. 

[c]  ( Mich,  j    1895.) 

3  How.  Ann.  St.  5  1170g6,  providing  that 
tax  deeds  shall  convey  absolute  title,  and  be  con- 
clusive evidence  thereof,  applies  only  when  the 
right  to  give  the  deed  is  shown  by  proof  of  a 
valid  decree. — McKinnon  v.  Meston  (Mich.)  02 
N.  W.  1014. 

104  Mich.  642. 


3.  ACTIONS  TO  TRY  AND  TO  CONFIRM. 

§   110.    Method  of  attacking. 

(Mien.;   1895.) 

Where  a  purchaser  at  tax  sale  applies  to 
the  court,  as  allowed  by  statute,  for  writ  of  as- 
sistance, the  person  whose  land  was  sold  may 
file  a  petition  in  such  proceeding  to  have  the  sale 
set  aside,  it  not  being  necessary  to  institute  an 
independent  suit  therefor. — Jenkinson  v.  Auditor 
General  (Mich)  62  N.  W.  163. 
104  Mich.  34. 

§   111.    Conditions    precedent    to    attack- 
ing 

(Mien.;   1S95.) 

In  a  proceeding  to  set  aside  a  tax  sale, 
petitioner  should  lie  required  to  pay  the  amount 
of  the  judgment  for  which  the  property  was 
sold,  though  Laws  1889,  Act  No.  195,  §  00,  pro- 
vides that,  if  a  sale  is  set  aside,  the  county 
treasurer  shall  refund  to  the  purchaser  the 
amount  of  his  bid.  with  interest. — Jenkinson  v. 
Auditor  General  (Mich.)  62  N.  W.  163. 
104  Mich.  34. 

§   112.    Limitation  of  action  to  assail. 

[a]  (Iowa:    1895.) 

In  an  action  to  quiet  title,  where  plaintiff 
relies  on  a  tax  deed,  and  defendant  fails  to 
show  title  in  himself,  he  cannot,  under  Code, 
§  902,  which  limits  actions  for  the  recovery  of 
land  sold  for  taxes  to  five  years  after  the  execu- 
tion of  the  treasurer's  deed,  defeat  a  recovery 
by  plaintiff. — Baird  v.  Law  (Iowa)  61  N.  W. 
10S0. 

93  Iowa,  742. 

[b]  (Iowa;   1896.) 

Code,  §  902,  providing  that  no  action  for 
the  recovery  of  land  for  the  nonpayment  of  tax- 
es shall  lie.  unless  brought  within  live  years  aft- 
er treasurer's  deed  is  executed  and  recorded,  does 
not  apply,  where  the  detd  was  issued  without  no- 
tice to  the  occupant  of  the  expiration  of  the 
time  for  redemption,  as  required  by  section  S94. 
-Shelley  v.  Smith  (Iowa)  00  N.  W.  172. 

[c]  (Wis.;    18970 

In  an  action  to  set  aside  a  tax-sale  certifi- 
cate issued  on  a  sale  of  plaintiff's  land  for  delin- 
quent special  paving  assessments,  where  part  of 
the  tax  was  for  keeping  the  pavement  in  re- 
pair, and  void,  and  the  court  could  not  sepa- 
rate the  illegal  portion  of  the  tax,  it  was  error  to 
strike  an  answer  which  properly  pleaded  the  stat- 
ute of  limitations  (Sanb.  &  B.  Ann.  St.  §  1210ht, 
providing  that  any  suit  to  cancel  any  tax  certifi- 
cate for  any  defect  going  to  the  validity  of  the 
essment,  and  affecting  the  groundwork  of 
such  tax,  shall  be  brought  within  a  year  after 
the  tax  sale.— Levy  v.  Wilcox  (\\  is.)  i0  N.  \V. 
1100. 


[dl      (Wis.:    1S97.) 

The  joining  of  taxes  void  for  defects  go- 
ing to  the  validity  of  the  assessment,  and  af- 
fecting the  groundwork  thereof,  with  other  tax- 
es, which  a  court  of  equity  will  requite  paii 
terms  of  granting  relief  against  the  illegal  tax- 
es, will  not  prevent  the  running  of  limitations 
as  to  such  illegal  taxes.— Levy  v.  Wilcox  (Wis.) 
70  N.  W.  1100. 

§    113.    Objections  to  title  enred  by  lim- 
itation. 

fa]     (Iowa:   1895.) 

Code,  §  902,  providing  that  an  action  for 
the  recovery  of  land  sold  for  nonpayment  of 
taxes  must  be  brought  within  five  years  after 
the  treasurer's  deed  is  executed,  does  not  bar 
the  action  where  the  taxes  for  which  the  land 
was  sold  had  in  fact  been  paid.— Rath  v.  Mar- 
tin (Iowa)  01  N.  W.  941;  Block  v.  Same,  Id. 
93  Iowa,  499. 

[bj      I  Wis.;    189G.) 

Under  Sanb.  &  B.  Ann.  St.  §  1210h,  pro- 
viding that  eveiy  oroceeding  to  set  aside  a  sale 
of  land  for  the  nonpayment  of  taxes,  or  to  can- 
cel any  tax  certificate,  for  any  error  going  to  the 
validity  of  the  assessment,  shall  be  commenced 
within  one  year  from  such  tax  sale,  it  is  only 
where  theie  is  a  want  of  authority  ab  initio  in 
the  taxing  officers,  as  where  the  property  was 
exempt  or  without  the  taxing  district,  that  the 
validity  of  a  sale  can  be  attacked  after  the  ex- 
piration  of  one  year. — Pratt  v.  City  of  Milwau- 
kee (Wis.)  68  N.  W.  392. 

§    114.    State  as  party. 

[a]  (Wis.:    1S97.) 

Laws  1S8.3.  c.  2S7,  requires  plaintiff,  as  a 
condition  precedent  to  recovery  in  an  action  to 
recover  land  conveyed  to  the  state  by  any  coun- 
ty holding  a  tax  title  thereto  and  afterwards 
sold  by  the  state,  to  pay  into  the  county  treas- 
ury ail  taxes  thereon  from  the  date  of  sale. 
Laws  1885,  c.  301.  authorizes  the  state  to  take 
tax  deeds  where  it  held  certificates  subject  to 
such  deeds,  and  to  take  tax  deeds  valid  in  form 
in  place  of  invalid  tax  deeds  under  which  the 
county  claimed  title  where  the  lands  were  con- 
veyed to  the  state,  and  provides  that  such  deeds 
shall  vest  in  the  state  an  estate  in  fee  simple,  be 
presumptive  evidence  of  the  truth  of  their  recit- 
als, and  be  conclusive  evidence  of  absolute  title, 
unless  adjudged  to  be  void  in  some  action  pend- 
ing, or  brought  within  nine  months  after  the 
deeds  are  recorded,  to  which  the  state  shall  have 
been  made  a  party.  Held,  that  the  further  pro- 
vision of  Laws  1885,  c.  301,  for  making  the 
state  a  party  to  pending  actions  to  recover  such 
lands,  did  not  contravene  any  constitutional 
right  of  plaintiff  in  any  such  action. — Lombard 
v.  McMillan  (Wis.)  70  N.  W.  673. 

[b]  (Wis.:    1897.) 

The  relation  of  the  state  to  such  an  action 
was  not  changed  by  Laws  1889,  c.  74,  providing 
that  the  title  acquired  by  the  state  under  deeds 
taken  pursuant  to  the  act  of  1885,  to  lands  con- 
veyed to  private  persons  before  the  taking  of 
such  new  deeds,  shall  inure  to  the  benefit  of 
such  persons. — Lombard  v.  McMillan  (Wis.)  70 
N.   W.  673. 

§   115.    Title  necessary  to  contest  tax  ti- 
tle. 

[a]  (Iowa;    1895.) 

In  au  action  to  quiet  title,  defendant's 
testimony:  "I  claim  to  own  this  land.  I  got 
my  deed  from  C.." — is  not  a  showing  of  title, 
within  Code,  §  897.  providing  that  no  person 
shall  be  permitted  to  question  the  title  acquired 
by  a  treasurer's  deed  without  first  showing  that 
ho  has  title.— Baird  v.  Law  (Iowa)  61  N.  W. 
10SU. 

93  Iowa,  742. 

[b]  (Iowa:    1895.)  • 

Possession  under  a  void  deed  is  not  evi- 
dence of  title;— Baird  v.  Law,  61  N.  W.  1086, 
93  Iowa,  742. 
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[«•]     (Iowa  |    1806.) 

fitle  to  land  sold  f'>r  taxes  so  as  to  en- 
able tb  i  at  'o  maintain  for  its 
recovery   may   be   baaed    on   adverse    po 
i    i  iusl  a  grant*  >        thi       ■  I   .  >\  bo  lias  complied 
\>  iih  all  tli"  conditions  entitling  him  to  a  patent, 

h    the   petent    svas    no!    issued    until    just 
i    ior  to  the   tax  sale.    Shelley  v.  Smith  (Iowa) 
66  N.   \V.  172. 
|<i|    (Iovraj    1897.) 

Code,  5  897,  prohibiting  any  one  from  ques- 

_■  title  acquired  by  a  treasurer's  deed  with- 
first  showing  that   be,  or  the  per  i   i   under 

i  he  claims,  had  t it  li-  to  the  property  at  the 

of  the  sale,  applies  to  a  .suit  by  the  state  to 
I.  .I  title  to  land  claimed  by  defendant  under 
tax  deeds  regular  on  their  face.— State  v.  Hav- 
rah  (Iowa)  To  N.  W.  tils. 

(o)     (Iowa;    18:>7.| 

Title  under  a  valid  tax  deed  is  sufficient 
to  enal>le  the  holder  to  question  the  rights  of 
one  claiming  under  a  subsequent  tax  deed  under 
iv."..  :  897,  providing  that  no  person  can 
question  the  title  acquired  by  a  tax  deed  with- 
out first  showing  that  he  or  the  person  under 
whom  he  claims  had  title  at  the  time  of  the 
sale.— McQuity  v.  Doudua  (Iowa)  70  N:  W.  'M. 


4.  RIGHTS  OF  DEFEATED  TAX-TITLE 
HOLDERS. 

§   116.    Reimbursement  for  taxes  paid, 
[n]     (Minn.;    189G.) 

Gen.  St.  1S94,  §  1610,  providing  that,  when 
a  tax  sale  is  declared  void,  the  amount  paid  the 
state  at  the  sale,  or  for  the  tax  title,  shall  be  re- 
funded, does  not  apply  to  cases  where,  as  between 
the  purchaser  and  the  owner,  the  purchase  is 
merely  a  payment  of  the  taxes. — Easton  v.  Scho- 
field  (Minn.)  69  N.  W.  326. 

[b]  (Minn.;    1S9G.) 

Where  tax  titles  held  by  defendant  in 
ejectment  were  declared  void,  and  defendant 
had  failed  to  assert  another  title  on  which  he 
would  have  prevailed,   and  did  not  demand   a 

nd  trial  of  the  ejectment,  and  the  land  had 
greatly  depreciated  in  value  since  he  purchased, 
he  was  guiltv  of  bad  faith,  and  hence  not  en- 
titled to  refundment,  under  Gen.  St.  1894.  5 
1610—  Easton  v.  Sehofield  (Minn.)  69  N.  W. 
326. 

[c]  (Neb.;    1S9G.) 

When  a  tax  deed  is  invalid  because  no 
seal  is  attached  the  holder  is  entitled  to  reim- 
bursement for  the  amount  paid  on  his  purchase, 
and  subsequent  taxes  paid,  and  in  respect  there- 
to to  be  subrogated  to  the  rights  of  the  public 
as  to  the  liens  of  such  taxes  and  interest. — 
Frank  v.  Scoville  (Xeb.)  66  «.  W.  1113. 
4S  Xeb.  169. 

§   117.    —    Limitations. 
(Minn.;    1894.) 

The  15-vears  statute  of  limitation  applies 
to  a  claim  under  Rev.  St  1S66.  c.  11,  §  155.  of  a 
purchaser  at  a  tax  sale  to  refundment  from  the 
county  treasury  of  the  amount  paid,  on  a  judg- 
ment of  court  that  the  tax  was  void,  though  the 
tax  was  not  so  declared  void  within  that  time. — 
State  v.  Norton  (Minn.)  61  N.  W.  45S. 

59  Minn.  424. 

§    118.    Lien  for  taxes  paid, 
[a]     (Minn.;    is!>.-,.) 

Gen.  St.  1S78.  c.  75,  §  16  (Gen.  St.  1S94. 
§  5850),  provides  that  in  an  action  to  try  title  of 
land  the  occupant  may  recover  the  amount  of 
all  taxes  paid  on  the  land  by  himself  or  those 
under  whom  he  claims.  Held,  that  one  holding 
land  under  a  tax  title  has  no  lien  on  it  for 
taxes  paid  before  he  became  a  bona  fide  occu- 
pant thereof  under  color  of  title,  though  he 
afterwards  became  such  occupant. — Pfefferle 
v.   Wieland  (.Minn.)  62  N.  W.  396. 

60  Minn.  328. 


Il>]      I  \el..;     IS!  r,.( 

of    land    for   taxes   is   in- 
valid,   tin'  ■  as  a   lien  on   the  land   for 
i.  !.  and  i-  subroi  ited  to  the  right  of  the 
to  such  land  under  Buch  lien. — Weston  v. 

Meyers    (Neb.)   68  X.    W.   117. 

i:.  Neb.  95. 
[c]     (Neb.  j    1890.) 

While  the  holder  of  a  certificate  of  pur- 

it  a  tax  sale  n,       foreclose  bis  la  n 
the    tax    deed    issued    pursuant     thereto    is    in- 
valid by  reason  of  an  irregularity  in  tin  pro 
iugs  leading  up  I  le,  this  rule  .  i 

i  u  hen,  in  his  pi  t it i, ,ii,  such  pin 
leges    thai    the    treasurer   in  .    him 

without  authority  of  law. — Ledwich  v.  Council 
(Neb.)  Of.  X.  W.  1108. 
is  Neb.  172. 

§    119.    Reimbursement  by  county. 

[a]  (Ncli.;    18050 

The  holder  of  a  tax  lien,  based  on  a  valid 
tax   sale,   on  obtaining  a  decree   foi     lo  ing   the 

same,     is     entitled     tO    an     attorney     fee     ill      I 

*ent.  of  the  amount  of  the  decret  '  p  Si.  .  . 
77,  §  181.— Osgood  v.  Grant  (Xeb.)  62  X.  W. 
894. 

44  Xeb.  350. 

[b]  (Wis.;    lS!t(i.) 

A  tax  certificate  is  "invalid,"  within  Rev. 
St.  §  11S4,  declaring  it  the  duty  of  the  county 
board,  in  case  of  an  invalid  tax  certificate,  t.. 
order  the  repayment  of  the  amount  paid  for  it 
on  surrender  thereof  for  cancellation,  not  mere- 
ly in  a  case  where  the  tax  sale  is  void  for  rea- 
sons affecting  the  ground  work  of  the  tax,  but 
also  in  case  of  irregularities  in  the  sale,  not- 
withstanding that,  by  other  statutory  provi- 
sions, the  original  landowner  can  defeat  the  tax 
title,  for  irregularities  in  the  sale,  only  on  pay- 
ment of  the  money  which  the  certificate  cost 
with  a  high  rate  of  interest. — Pier  v.  Oneida 
County  I \\  is.)  67  X.  W.  702. 
93  Wis.  463. 

§    120.    Action     against     county — Demand 
before    suit. 
(S.  D.;    1895.) 

Where  it  is  alleged,  in  an  action  against 
a  county,  under  Comp.  Laws,  §  1629,  to  recover 
money  paid  for  land  wrongfully  sold  at  a  tax 
sale  by  the  county  treasurer,  that  the  money 
came  into  defendant's  possession  through  the 
wrongful  act  of  its  treasurer,  it  is  unnecessary 
to  allege  a  demand  before  suit. — Boyntou  v. 
Faulk  County  (S.  D.)  64  N.  W.  518. 


TEACHERS. 

See  "Schools  and  School  Districts,"  §§  24-2S. 

TELEGRAPH  COMPANIES. 

Malice  in  transmitting  telegram,  see  "Libel  and 

Slander,"  S  11. 
Taxation,  interference  with  interstate  commerce, 

see  "Constitutional  Law,"  §  49. 

§   1.    Unjust  discrimination, 
[a]     (Neb.;   1895.) 

<  lomp.  St.  c.  S9a,  in  so  far  as  it  prohibits 
all  partiality  or  discrimination  by  telegraph  com- 
panies between  their  patrons,  is  merely  declarato- 
ry of  the  common  law. — Western  Union  Tel.  Co. 
v.  Call  Pub.  Co.  (Xeb.)  62  N.  W.  506. 
44  Neb.  326. 
Cb]     (Neb.;    1895.) 

Const,  art.  11.  §  7,  providing  that  "the 
legislature  shall  pass  laws  to  correct  abuses  and 
prevent  unjust  discrimination  and  extortion 
*  *  f  and  enforce  such  laws  by  adequate 
penalties."  etc..  limits  the  legislature  in  the  regu- 
lation of  telegraph  companies  to  the  correction 
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of  abuses  and  prevention  of  unjust  discrimina- 
tion.—Western  Union  Tel.  Co.  v.  Call  Pub.  Co. 
(Neb.)  I',:!  X.   W.  506. 
44  Neb.  326. 

[c]  (Neb.s    1805.) 

To  constitute  an  unjust  discrimination, 
within  the  meaning  of  Const,  art.  11,  §  7,  em- 
powering the  legislature  to  pass  laws  to  prevent 
unjust  discrimination  by  telegraph  companies, 
there  must  be  a  difference  in  rates  under  substan- 
tially similar  conditions  as  to  services. — Wes- 
tern Union  Tel.  Co.  v.  Call  Pub.  Co.  (Neb.)  62 
N.  W.  506. 

44  Neb.  326. 

[d]  (Neb.:    1S95.) 

In  an  action  under  Comp.  St.  c.  89a, 
against  a  telegraph  company  for  unjust  discrimi- 
nation, where  a  difference  in  rates  is  shown,  but 
there  is  also  a  substantial  difference  in  the  con- 
ditions affecting  the  service,  it  must  lie  shown 
that  the  difference  in  rates  is  disproportionate 
to  (he  difference  in  conditions. — Western  Union 
Tel.  Co.  v.  Call  Pub.  Co.  (Neb.)  02  N.  W.  500. 

44  Neb.  326. 
te]     (Neb.;    1895.) 

It  is  not  an  undue  preference,  within 
Comp.  St.  c.  S9a,  forbidding  partiality  or  dis- 
crimination by  telegraph  companies,  to  make  a 
less  rate  to  one  patron  than  to  another,  where 
the  conditions  affecting  the  expense  of  perform- 
ing the  service  are  different. — Western  Union 
Tel.  Co.  v.  Call  Pub.  Co.  (Neb.)  G2  N.  W.  500. 

44  Neb.  326. 

§  2.    Duty   as   public    carrier. 
(Neb.;    1895.) 

A  telegraph  company  is  a  public  carrier 
of  intelligence,  with  rights  and  duties  analogous 
to  those  of  a  public  carrier  of  goods  or  passen- 
gers.—Western  Union  Tel.  Co.  v.  Call  Pub.  Co. 
(Neb.)  62  N.  W.  500. 
44  Neb.  320. 

§   3.    Errors    in    transmission. 
(Neb.;    1895.) 

Where  a  telegraph  company  so  changes 
a  telegram  in  a  material  point  in  transmission 
that  it  con  ains  incorrect  information,  it  is  lia- 
ble to  the  sender  for  damages  resulting  there- 
from.— Western  Union  Tel.  Co.  v.  Kemp  (Neb.) 
62  N.  W.  451. 

44  Neb.  194. 

§  4.    Statutory  penalties. 

[a]  down:    1895.) 

The  statute  of  South  Dakota  allowing 
one  whose  telegram  is  delayed  by  negligence  of 
the  company  to  recover  $50  in  addition  to  actual 
damages  is  a  penal  statute,  and  has  no  extra- 
territorial force. — Tavlor  v.  Western  Union  Tel. 
Co.  (Iowa)  64  N.  W.  060. 

[b]  (Mich.;   l8<i."-,.> 

How.  Ann.  St.  §  3706  (Acts  1851,  Act 
No.  59,  §  14),  imposes  the  duty  on  telegraph  com- 
panies to  transmit  messages  with  impartiality 
and  good  faith,  under  a  penalty  of  $100  for  each 
neglect  or  refusal  to  do  so.  Held,  that  a  judg- 
ment for  the  recovery  of  such  penalty  is  erro- 
neous where  the  finding  of  bad  faith  is  not  sup- 
ported by  the  evidence,  and  there  is  a  finding 
that  the  message  was  misplaced  by  defendant's 
agent,  and  so  escaped  the  attention  of  the 
operator. — Weaver  v.  Grand  Rapids  &  I.  R.  Co. 
(Mich.)  65  N.  W.  225. 

§  5.    Stipulations    modifying    liability, 
[a]    (Mich.;    1894.) 

Where  a  telegraph  company  employed  the 
railroad  operator  to  conduct  its  business  at  a 
small  station,  where  a  message  came  about  once 
every  two  days,  and  it  was  shown  that  the  opera- 
tor was  competent,  and  provided  with  suitable 
instruments,  and  that  plaintiff's  unrepeated  mes- 
u  as  sent  while  such  operator  was  on  a  va- 
cation, and  his  place  was  tilled  by  a  competent 
temporary  operator,  the  failure  of  such  tempo- 


rary operator  to  connect  his  instrument,  for  a 
few  hours,  with  the  line  from  the  sending  sta- 
tion, thereby  causing  delay  in  the  delivery  of  the 
telegram,  was  not  such  gross  negligence  as  would 
subject  the  company  to  liability  notwithstanding 
the  sender's  contract  releasing  it  therefrom. — 
Birkett  v.  Western  Union  Tel.  Co.  (Mich.)  61 
N.  W.  01.-,. 

103  Mich.  361. 
[b]     (Neb.;    1895.) 

Comp.  St.  c.  89a,  §  12,  providing  that  a 
telegraph  company  is  "liable  for  the  nondelivery 
of  dispatches  entrusted  to  its  care  and  for  all 
mistakes  in  transmitting  messages  made  by 
any  person  in  its  employ  *  *  *  and  shall  not 
be  exempted  from  any  such  liability  by  rea- 
son of  any  clause,  condition,  or  agreement  con- 
tained in  its  printed  blanks,"  is  not  inequitable, 
and  is  binding  on  all  telegraph  companies  in  the 
state. — Western  Union  Tel.  Co.  v.  Kemp  (Neb.) 
02  N.  W.  451. 

44  Neb.  194. 

§  6.   — —   Time   of  presenting;  claim. 

[a]  (Iowa;   1S9C.) 

Wher?  a  contract  between  a  telegraph 
company  and  the  sender  of  a  message  provides 
that  the  company  will  not  be  liable  for  damages, 
etc.,  where  the  claim  is  not  presented  in  writing 
within  00  days,  a  waiver  of  such  provision  is  net 
shown  by  mere  verbal  statements  made  to,  and 
interviews  with,  the  company's  operators,  and  in- 
definite statements  as  to  damages,  in  the  absence 
of  any  claim  for  damages  at  the  time,  in  the 
sense  of  a  demand  for  payment  of  any  sum. — 
Albers  v.  Western  Union  Tel.  Co.  (Iowa)  66 
N.  W.  1040. 

[b]  (Iowa;    1896.) 

A  contract,  between  a  telegraph  company 
and  the  sender  of  a  message,  that  the  company 
will  not  be  liable  for  damages  or  statutory  pen- 
alties where  the  claim  is  not  presented  in  writing 
within  00  days  after  the  message  is  filed  with 
the  company  for  transmission,  is  valid. — Albers 
v.  Western  Union  Tel.  Co.  (Iowa)  66  N.  W. 
1040. 

[c]  (Neb.;   1895.) 

A  stipulation  on  a  telegraph  blank  that 
the  company  would  not  be  liable  unless  claims 
were  presented  within  00  days  is  in  violation 
of  Comp.  ^t.  e.  89a,  §  12,  expressly  providing 
that  the  company  shall  not  be  relieved  from  lia- 
bility for  nondelivery  of  telegrams,  or  for  mis- 
takes in  transmission,  by  reason  of  any  clause, 
condition,  or  agreement  contained  in  its  printed 
blanks. — Western  Union  Tel.  Co.  v.  Kemp  (Neb.) 
62  N.  W.  451. 
44  Neb.  194. 

£d]     (S.  D.;   1895.) 

A  rule  of  a  telegraph  company  requiring 
the  sender  to  present  a  written  claim  for  any 
damages  he  may  sustain,  or  for  the  statutory 
penalty  for  failure  of  the  company  to  transmit, 
or  for  delay  in  transmitting  the  message  within 
(in  days  from  the  time  the  message  is  filed  with 
the  company  for  transmission,  is  a  valid  regula- 
tion.— Kirby  v.  Western  Union  Tel.  Co.  (S.  D.) 
65  N.  W.  37. 

§  7.   Tbat  message  be  repeated. 

[a]  (Mich.;    1894.) 

A  condition  printed  on  telegram  blanks, 
that  the  company  should  not  be  liable  for  mis- 
takes or  delays  in  the  transmission  or  delivery,  or 
for  nondelivery,  of  any  unrepeated  message,  be- 
yond the  amount  received  for  sending  the  same, 
is  reasonable  and  valid,  and  relieves  the  company 
from  liability,  except  for  gross  or  willful  negli- 
gence. —  Birkett  v.  Western  Union  Tel.  Co. 
(Mich.)  01  N.  W.  045. 
103  Mich.  361. 

[b]  (Mich.;    1S94.) 

Where  the  sender  of  an  unrepeated  tele- 
gram signed  the  company's  blank  form,  releasing 
it  from  liability  for  delay  in  the  delivery  of  such 
a  telegram,  he  cannot  recover  on  the  ground  that 
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the  delay  wonld  >-•■  had 

WesterD   Union  Tel. 

103  Mil  i  .  361. 
§  8.   Action  for  damagea. 

[ill      (Iowai     IS!t.'..> 

Tin  "i    a    telegram   may  sue 

he   teli  ;i  .i  !■!'   i  omps  aj    foi    d  im  iges  caused   to 

him  by  the  negligi  a1  delaj  oi   the  company  In 

delh  ering  the  tel  I  -  ?raph 

Co  (1894)  57  N.  W.  696,  90  [owa,  L29,  Col 

Mentzer  v.  Western  Union  Tel.  Co.,  02  N.  W. 

i,  752. 

[b]  (I.myu;    1890.) 

in  .'in  action  to  recover  damages  I 
failure  to  promptly  deliver  a  telegi  iphic  mes 
sage,  where  the  answer  contained  a  general  de- 
nial, ami  plaintiff  introduced  no  evidence 
Ing  when  the  message  was  delivered  to  defend- 
ant to  be  transmitted,  or  at  what  time  it  was 
ed  at  the  delivery  office,  a  verdict  for  de- 
fendant was  properly  directed.  Brunifield  v. 
Western  Union  Tel.  Co.  (Iowal  66  N.  W.  S98. 

[c]  (Iowa;    1.S90.) 

Iu  an  action  for  damages  for  delay  in 
delivering  a  message,  the  petition  must  show 
that  plaintiff  complied  with  a  valid  provision  as 
to  filing  notice  of  claim.  —  Albers  v.  Western 
Union  Tel.  Co.  (Iowa)  00  N.  W.  1040. 

§   9.    Damages. 
(Wis.:     1895.) 

In  an  action  against  a  telegraph  com- 
pany for  a  negligent  delay  of  four  days  in  the 
delivery  of  a  telegram  sent  to  plaintiff  by  a 
debtor  of  li is,  directing  him  to  come  at  once  to 
M„  the  place  where  the  dehtor  was  in  business, 
it  appeared  that  when  plaintiff  arrived  at  M.  all 
of  his  debtor's  property  had  been  attached  by 
other  creditors,  and  plaintiff  was  unable  to 
make  his  claim.  In  case  the  telegram  had  been 
promptly  delivered,  plaintiff  could  have  gotten 
to  M.  two  days  before  the  attachments  were 
levied.  There  was  no  evidence  that  the  debtor 
would  have  voluntarily  given  plaintiff  any  se- 
curity, or  that  plaintiff  would  have  left  imme- 
diately on  receipt  of  the  telegram.  Held,  that  a 
nonsuit  was  properly  granted.  —  Hartstein  v. 
Western  Union  Tel.  Co.,  62  N.  W.  412,  SO  Wis. 
531. 

S   10.   Remoteness. 

(Neb.;    1805.) 

Plaintilr  sent  a  message  to  the  city  of  C, 
and  received  from  defendant's  agent  a  reply  ap- 
parently responsive,  but  in  fact  having  no  connec- 
tion with  the  original  telegram.  Held,  that  the 
statement  of  the  agent  that  the  city  of  G.  was 
on  the  road  to  S.,  and  not  far  therefrom,  was  not 
binding  on  the  company,  so  as  to  render  it  liable 
for  the  expense  of  a  useless  trip  by  plaintiff.— 
Western  Union  Tel.  Co.  v.  Mullins  (Neb.)  02  N. 
\V.  SSO. 

44  Neb.  732. 

§   11.   Loss   of  expected   profits. 

(Neb.;    ISiMt.l 

Plaintiff's  agent  in  Omaha  negotiated  a 
desired  exchange  of  property  between  plaintiff 
and  a  third  party,  and  delivered  to  a  telegraph 
company  at  Omaha  a  message  addressed  to 
plaintiff,  advising  him  of  the  fact,  and  request- 
ing him  to  come  to  Omaha  and  bring  au  ab- 
stract and  deed  and  a  certain  sum  of  money. 
Helrl,  that  the  telegraph  company  having  failed 
to  deliver  the  message,  and  the  exchange  never 
having  been  consummated,  because  of  the  fail- 
ure, and  it  appearing  that,  had  the  message 
been  delivered,  the  trade  would  have  been 
effected,  and  that  plaintiff  would  have  made  a 
profit  thereon,  the  company  was  liable  iu  dam- 
ages to  the  amount  of  the  profit  which  would 
have  been  made,  had  the  exchange  been  con- 
summated.— Western  Union  Tel.  Co.  v.  Wil- 
helm  (Neb.)  07  N.  W.  S70. 
48  Neb.  910. 


§    12.   Mental    anguish. 

[aj    (Iowa;   1895.) 

In  an  action  b 
gram  announcing  the  death  of  pla 

for  negligent  delay  in  delivery,  damag 

I    fOl     D        tal    anguish  due    to   plfl  in 

I  her  f  ui 

fered  do  phi  ry,      Kinne,  J. ,  dissenting. 

Mentzer   v.    Western   Union   Tel.    Co.   (iouai 
02  N.  W.  1. 

93  (owa,  752. 

lb  J     (Iowa;    isitt.) 

plaintiff   that   he   w: 
sirous  of  :i,  big  mother's   funeral, 

thai  he  fell  "hard    1 an  that 

lie  telegraphed,  after  receiving  the  telegram,  !•> 

see   if   1 mid   be  present  at  the  funeral;   and 

evidence  that  his  efforts  in  inquiring  tor  8 

gram  Bhowed  mental  anxiety,  ai  hen  he 

called  at  defendant's  office,  aft'  i  of  the 

telegram,    he    was    excited, — warrant    a    finding 
that    he   suffered    mental    anguish.- -Mentzer    v. 
Western   Union  Tel.  Co.  (Iowa)  02  N.  W.  1. 
93  Iowa,  752. 


TELEPHONE  COMPANIES. 

Poles  and  lines  as  additional  servitude  ou  street, 
see  "Eminent  Domain,"  §  26. 

TEMPORARY  INJUNCTION. 

See  "Injunction,"  §§  25,  26. 

TENANCY. 

See  "Landlord  and  Tenant";   "Tenancy  in  Com- 
mon." 
At  will,  see  "Landlord  and  Tenant,"  §  38. 

TENANCY  IN  COMMON. 

Right  of  tenants  to  damages  for  land  taken  for 
public  use,  see  "Eminent  Domain,"  §  30. 

§   1.   'When  relation  exists — Crops. 

(N.  D.;    1895.) 

An  executory  contract  of  sale  of  lanl. 
whereby  the  purchaser  was  given  possession 
with  full  use  of  the  premises,  but  was  bound  to 
pay  a  stipulated  price  therefor,  and  to  pay  each 
year  "so  much  as  the  one-half  of  all  crops  on 
said  land  shall  amount  to."  did  not  create  a  ten- 
ancy in  common  in  regard  to  the  crops. — Moen 
v.  Lillestal  (N.  D.)  05  N.  W.  694. 
5  N.  D.  327. 

§  2.    Accounting — Right    to    compel    con- 
tribution. 

(Iowa;    1895.) 

On  a  claim  for  contribution  by  a  tenant 
against  her  cotenants  for  their  proportion  of  $44u. 
moneys  paid  out  by  her  for  the  estate,  it  appeared 
that  tie-  parties  became  cotenants  of  the  land 
upon  the  death  of  their  father,  that  their  mother 
occupied  the  property  as  her  homestead  for  13 
years  after  the  father's  decease,  and  that  plaintiff 
resided  on  the  premises  with  her  mother,  and 
paid  no  rent.  Held,  that  a  verdict  of  .$100  was  a 
sufficient  satisfaction  of  the  claim  upon  the  sale 
of  the  property  by  the  referee  for  $800.— Sulli- 
van v.  Brennan  (Iowa)  03  N.  W.  678. 

§   3.    Disseisin, 
[a]     (Iowa:    189.". > 

A   conveyance   by   warranty   deed   by   a 
tenant  in   common  is   an   ouster  of  the   others, 
so  as  to  make  the  grantor  liable  to  thi 
tenants  for  the  rents  and   profits,   though  non« 
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were  collected.— Leach  v.  Hall  (Iowa)  01  N.  W. 
790. 

[b]  |Ionn;    1S!>5.) 

A  mortgage  executed  by  a  tenant,  in 
common  is  not  equivalent  to  a  disseisin  of  the 
others.— Leach  v.  Hall  (Iowa)  64  N.  W.  790. 

[c]  (Minn.;    1S95.) 

Where  one  tenant  in  common  demands 
that  the  other  purchase  ami  pay  for  his  interest, 
and  the  latter  refuses  to  do  so,  and  retains  ex- 
clusive possession,  there  is  such  an  assertion  of 
a  hostile  claim  as  to  constitute  an  ouster,  and 
ejectment  will  lie. — Cameron  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Minn.)  01  N.  W.  S14. 
GO  Minn.  100. 

§   4.   Question  for  jury. 

(Midi.;   1896.) 

In  ejectment,  where  plaintiff  contended 
that,  as  defendants'  and  plaintiff's  grantors 
were  co-tenants,  lliere  was  no  ouster  upon 
which  to  base  a  claim  of  adverse  possession, 
there  was  testimony  that  defendants'  grantor. 
R.,  had  occupied  the  land:  that  it  was  known 
as  "R.'s  Harsh,"  30  years  before  the  action 
was  begun;  that  R.  exercised  such  acts  of  own- 
ership as  the  property  admitted  of;  that  in 
1SG8  he  procured  a  tax  deed  of  the  land,  which 
he  recorded;  that  upon  R.'s  death  the  land  was 
divided  among  his  heirs;  that  the  possession 
of  R.  and  his  successors  had  been  continuous, 
and  during  all  this  time  plaintiff's  grantors  had 
made  no  claim  to  the  land.  Held,  that  under 
the  evidence  the  question  of  ouster  should  have 
been  left  to  the  iury. — La  Fountain  v.  Dee 
(Mich.)  OS  N.  W.  220. 

§   5.   Adverse    possession. 

[a]     (Mich.;    1895.) 

Where  one  of  two  tenants  in  common 
quitclaimed  the  entire  lot  to  parties  from  whom 
it  successively  passed  to  many  others,  and  who 
went  into  possession,  erected  improvements, 
paid  taxes,  and  remained  there  for  25  years  be- 
fore plaintiffs  asserted  any  interest  therein,  or 
demanded  partition  thereof,  and  no  action  was 
brought  until  9  years  after  said  demand  for 
partition,  the  original  entry  and  subsequent  pos- 
session were  so  adverse  as  to  perfect  defend- 
ant's title  as  against  the  other  tenant  in  com- 
mon and  his  grantees.  —  Fuller  v.  Swensberg 
(Mich.)  64  N.  W.  463. 
[1j]     (Wis.;    J897.) 

Adverse  possession  by  a  tenant  in  common 
who  has  once  acknowledged  his  co-tenant's  title 
will  only  run  from  the  time  the  latter  acquired 
knowledge  of  the  adverse  claim,  unless  the  ex- 
clusive use  has  been  so  long  continued  as  to 
imply  acquiescence  therein  by  the  co-tenant. — 
Saladin  v.  Kraayvanger  (Wis.)  70  N.  W.  1113. 

§   6.    Purchase     of     outstanding     title     or 
claim. 

[a]  (Iowa;    1895.) 

A  tenant  in  common,  who  pays  off  a 
mortgage,  is  only  entitled  to  contribution  from 
her  rotenants,  and  she  cannot  acquire  an  out- 
standing incumbrance  as  against  them,  so  as 
to  be  subrogated  to  the  rights  of  the  mortgagee. 
—Leach  v.  Hall  (Iowa)  64  N.  W.  790. 

[b]  down;    1896.) 

A  tenant  in  common  cannot  extinguish 
the  title  of  his  co-tenant  by  acquiring  a  tax 
title  to  the  common  property,  unless  it  is  shown 
that  the  co-tenant  has  refused  to  contribute  to 
the  necessary  expense;  and,  until  such  refusal, 
limitations  will  not  run  in  his  favor  against  his 
co-tenant. — Phillips  v.  Wilmarth  (Iowa)  66  N. 
W.  1053. 

[e]     (Minn.;    1890.) 

One  tenant  in  common  under  a  coal 
lease,  who  paid  the  whole  amount  of  royalties 
on  the  laud  occupied  by  the  tenants  in  common, 
and  taxes  thereon,  in  order  to  protect  his  own 
interests,  was  not  thereby  subrogated  to  all 
rights  and  remedies  of  the  lessor  against  his  co- 


tenant  in  common  for  a  failure  to  pay  its  pro- 
portion of  the  royalties  and  taxes. — Ohio  Iron 
Co.  v.  Auburn  Irou  Co.  (Minn.)  67  N.  W.  221. 
64  Minn.  404. 

[ill      (Minn.;.  1896.) 

The  common-law  rule  that  one  tenant  in 
common  cannot  acquire  a  tax  title  as  against  his 
co-tenant,  and  that  his  acquiring  the  same  oper- 
ates only  as  a  payment  of  the  taxes,  is  not  chan- 
ged by  Gen.  St.  1894,  §  1599,  declaring  that,  if 
the  owner  of  laud  purchase  at  a  tax  sale  thereof, 
the  sale  shall  pass  every  right,  title,  and  interest 
of  every  person,  free  from  all  incumbrances,  ex- 
cept those  which  he  may  be  equitably  bound  to 
protect  against  such  sale. — Easton  v.  Schofield 
(Minn.)  69  N.  W.  326. 
[e]     (S.  D.;    1890.) 

Where  a  father  and  children  are  tenants 
in  common,  a  tax  deed  to  the  land,  obtained  for 
and  with  moneys  furnished  by  the  father,  in- 
ures to  the  benefit  of  all. — Johnson  v.  Brauch 
(S.  D.)  68  N.  W.  173. 

§   7.    Rents   and   profits. 
(Neb.;    1896.) 

A  tenant  in  common,  who  alone  occu- 
pies the  common  property,  and  holds  posses 
adversely  as  sole  owner,  or  who  excludes  his 
co-tenant  from  the  enjoyment  of  the  premises, 
is  liable  to  his  co-tenant  for  the  rents  and  prof- 
its.—Names  v.  Names  (Neb.)  67  N.  W.  751. 
4S  Neb.  701. 

§   8.    Actions  between  co-tenants. 
(Mich.;    1896.) 

An  assertion  of  ownership  in  entirety 
by  a  tenant  in  common  in  possession  of  per- 
sonal property,  as  against  his  co-tenant, 
amounts  to  a  conversion,  whether  or  not  the 
property  can  be  divided  by  weight  or  measure, 
and  the  co-tenant  excluded  may  maintain  as- 
sumpsit.— Williams  v.  Rogers  (Mich.)  68  N.  W. 
240. 

§   9.   Ejectment. 

[a]  (Mich.:    1890.) 

A  plaintiff  in  ejectment  against  a  coten- 
ant  in  possession  may  prove  ouster  by  the  intro- 
duction of  a  pleading  filed  by  defendant  in  an- 
other action,  setting  up  title  by  adverse  posses- 
sion; and  the  ouster  so  shown  will  relate  to  the 
time  when  the  pleading  was  filed,  and  not  to  the 
time  when  it  is  tnerein  claimed  the  adverse  pos- 
session began. — Fenton  v.  Miller  (Mich.)  65  N. 
W.  966. 

[b]  (Wis.:   1895.) 

One  who  has  an  undivided  interest  in  a 
partition  wall  cannot,  after  the  destruction  of 
the  wall,  sue  in  ejectment  one  placing  a  building 
on  the  half  of  the  land  on  which  the  wall  stood 
next  his  own  land. — Duncan  v.  Rodecker  (Wis.) 
62  N.  W.  533. 
90  Wis.  1. 

[c]  (Wis.;   1893.) 

In  ejectment  by  one  of  two  tenants  in 
common  against  the  other,  who  is  in  possession, 
defendant  may  be  reimbursed  for  half  the  money 
paid  by  him,  while  in  possession,  on  account  of 
mortgages,  taxes,  and  interest  thereon,  and  for 
half  the  value  of  repairs  and  improvements  made 
by  him.— Stewart  v.  Stewart  (Wis.)  63  N.  W. 
886. 

90  Wis.  516. 

§   10.    Conversion. 

[a]     (Mich.;    1896.) 

Where  one  co-tenant  excludes  another 
from  his  right  in  the  common  property,  and 
denies  his  right  thereto,  no  demand  is  neces- 
sary before  bringing  an  action  for  its  conver- 
sion.—Williams  v.  Rogers  (Mich.)  68  N.  W. 
210. 

[1.1     (Mich.;    1897.) 

Evidence    that    defendant,     who    was    the 
owner    in    common    with    plaintiff    of    pe 
property,   refused    to   give   up   the   property    to 
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plaintiff,   or  to  pay  him   for  his   Interest,   will 
in. i   support   a   recovery   for   u 

ill's     interest.  -McElroy     v.     O'Callaghan 
(Mil  Id  To  N    \\ .   ill. 

[O]     is.  I>.:    1890.) 

A  tenant  in  common  of  pers i!  prop- 
erty, to  the  actual  possession  of  which  he  is  en- 
titled, may   maintain  an  action  for 

-  o  tenant  who  denies  his  in 
ami  by  whose  mis  the  plaintiff  has  been  depriv- 
ed of  tin'  possibility  of  any  enjoyment   ol   the 
irty.— Wood   v.   Steinau   (S.   D.)   88   N.    \V. 
160. 

1.1  1      IS.  D.;    18!<7.l 

Whore  one  owning  a  half  interest  in  notes 
and  mortgages  taken  in  his  name  assigns  his 
property,  including  such  notes  and  mortgages, 
for  the  henetit  of  creditors,  his  co-owner  may 
sue  him  for  conversion  thereof,  and  need  not 
resort  to  the  assignee  or  the  property. — Grigs- 
by  v.  Day  (S.  D.)  70  N.  W.  881. 


TENDER. 

Of  amount  due   to   redeem   from   tax   sale,   see 

"Taxation,"  §  93. 
Of  consideration    received   before   rescission   of 

contract  in  equity,  see  "Equity,"  $  39. 
Of   part   of   debt,    effect   on   right   to   costs,    see 

"Costs,"  S  11. 
Ol   performance  of  contract,  see  "Contracts,"  § 

3S. 
Of  principal  of  debt,  see  "1  surj  ,"  S  17. 
Of  satisfaction  of  judgment,  see  "Judgment,"  § 

88. 
Of  taxes  due,  see  "Taxation,"  §  53. 
Sufficiency   of  tender  to  redeei  i  from  mortgage 

sale,  see  "Chattel  Mortgages,"  §  53. 

§    1.    Necessity. 

(Neb.;    189G.) 

A  formal  tender  of  money  is  never  requir- 
ed where  it  is  disclosed  that  if  it  had  been 
made  it  would  have  been  fruitless. — Graham  v. 
Frazier  (Neb.)  G8  N.  W.  367. 

§  2.    Sufficiency. 

[a]     (Mich.;    1896.) 

At  the  time  for  payment  plaintiff  came 
to  defendant's  office,  and.  he  being  absent,  made 
tender  to  those  in  charge  of  the  office,  and, 
this  being  refused,  he  returned  on  the  next  week 
day  and  made  tender  to  defendant.  Held,  that 
this  was  sufficient. — Slesinger  v.  Bresler  (Mich. I 
08  N.  W.  128. 

lb]     (Minn.;   1895.) 

A  tender  made  to  an  attorney  at  law  to 
whom  the  demand  had  been  given  for  collection 
is  good.— Salter  v.  Shove  (Minn.)  62  N.  W.  1126. 
60  Minn.  4S3. 


§  3. 


Payment  into  court. 


(Iowa;    1895.) 

To  abate  interest  from  the  time  of  a  ten- 
der of  the  principal  and  interest  due.  the  tender 
must  be  kept  good  by  bringing  the  money  into 
court  as  offered. — Deacon  v.  Central  Iowa  Inv 
Co.  (Iowa)  63  N.  W.  673. 

§  4.    Time  of  making. 
(Neb.;    1895.) 

When  a  debt  is  payable  on  a  day  certain, 
the  creditor  is  not  required  to  accept  payment 
before  that  day,  and  he  loses  no  rights  by  a 
refusal  of  a  tender  made  before  the  debt  ma- 
tured.— Moore  v.  Kime,  61  N.  W.  730,  43  Neb. 
517. 

§   5.    Objections — 'Waiver. 
(Mich.;    1890.) 

Where  payment  is  to  be  made  in  notes, 
and  plaintiff  tenders  them,  and  asks  defendant 
to  examine  them,  and  see  if  they  are  correct, 
and  defendant  put  his  refusal  to  accept  merely 


on   the   g i,d   that   he   has   changed   hi*   mind, 

afterwards  claim  that  the  tender  was 
i  I    the   place  oi    paj  ment 
!    ".    fhe    notes.  —  Slesinger    v.    Bi 
Uieh  i  08  N.  \V.  L28. 

§  6.   Effect. 
<\\  Is.;    1890.) 

Iii  an  action  for  rescission  of  a  contract 
tor  sale  of  land,  and  removal  of  a  cloud  on  title 

i  thereby,  a  tender  and  payment  into  court 
is,  for  the  tenderee,  a  conch  of  his 

right    to   the   money  tendered,  and    he  is   entitled 
thereto,   though  such  tender  was  not  necessary 
to  the  plaintiff's  right  to  relief.— Fox  t.  Williams 
(Wis.)  66  N.  W.  357. 
1)2  Wis.  320 


TERMINATION. 

Of  lease,  see  "Landlord  and  Tenant,"  (J  21-24. 

TERMS. 

For  years,  see  "Landlord  and  Tenant,"  §  18. 
1  'i  ci  art,  see  "Courts,"  §  9. 

TERRITORIES. 

Appeal  from  territorial  admiralty  court,  see  "Ad- 
miralty." 
Taxation  in,  see  "Constitutional  Law,"  §  59. 
Territorial  courts,  see  "Courts,"  §§  10,  11. 


TESTAMENT. 


See  "Wills." 


TESTAMENTARY  CAPACITY. 

See  "Wills,"  §§  1-6. 

TESTIMONY. 

See  "Deposition";   "Evidence";   "Witness." 


THEFT. 


See  "Larceny." 


THREATS  AND  THREATENING 
LETTERS 

Duplicity   in    indictment,    see   "Indictment   and 

Information,"  §  25. 
1  >ui   ss  bj  ,  see  "Duress." 
Evidence  of,  see  "Homicide,"  §  28. 
• of  other  crimes,  see  "Criminal  Law,"  §  125. 

§   1.    What  constitutes  offense. 

(a]  (Iowa;   1S07.) 

Any  crime  or  offense  which  may  be  prose- 
cuted within  the  territorial  limits  of  the  United 
States  is  within  Code,  §  3S71,  providing  punish- 
ment for  maliciously  threatening  to  accuse  a 
person  "of  a  crime  or  offense  with  intent  to 
compel  him  to  do  an  act  against  his  will." — 
State  v.  Waite  (Iowa)  70  N.  W.  596. 

[b]  l Well.:    1894.) 

Where  threats  to  send  the  prosecuting 
witness  to  the  penitentiary  for  life,  if  he  did 
not  sign  a  certain  deed,  were  made  in  connec- 
tion   with    statements    calling   Lis    attention    to 
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alleged  false  testimony  that  he  had  given,  the 
jury  may  determine  whether  the  language 
showed  an  intent  to  charge  him  with  perjury.— 
People  v.  "Whitteniore  (Mich.)  61  N.  W.  13. 

102  Mich.  519. 
[c]     (Micv.;    1S94.) 

Where  threats  of  prosecution  for  perjury 
were  made  maliciously,  and  with  intent  to  coin- 
pel  the  one  threatened  to  do  an  act  against  his 
will,  the  offense  is  complete,  and  it  is  immateri- 
al whether  the  one  threatened  was  guilty  of 
perjury.— People  v.  Whitteniore  (Mich.)  61  N. 
W.  13. 

102  Mich.  519. 

§  2.    Malice. 

(Iowa;   1897.) 

In  a  prosecution  for  maliciously  threaten- 
ing to  accuse  the  prosecuting  witness  of  a 
crime  in  order  to  compel  him  to  make  an  affida- 
yit  that  certain  letters  purporting  to  have  been 
written  by  him  at  a  certain  time  were  fraudu- 
lent, malice  was  properly  inferred  from  evi- 
dence that  defendant  insisted  on  having  the 
affidavit,  and  denounced  the  prosecuting  wit- 
ness and  his  wife,  in  their  own  home,  as  liars 
and  perjurers,  with  only  a  suspicion  of  guilt  on 
which  to  base  the  charge. — State  v.  Waite 
(Iowa)  70  N.  W.  596. 

§  3.    Indictment,     information,     or    com- 
plaint. 

[a]     (Iowa;   1S95.) 

In  an  indictment  for  blackmail,  it  is  not 
necessary  to  set  out  the  threatening  words  used 
bv  defendant  to  prosecutor.  —  State  v.  Lewis 
(Iowa)  C5  N.  W.  295. 

lb]     {Iowa;    1897.) 

Under  Code,  §  3871,  providing  punishment 
for  maliciously  threatening  to  accuse  a  person 
of  a  crime  "with  intent  thereby  to  compel  him 
to  do  an  act  against  his  will,  an  indictment 
which  charges  that  the  threat  was  made  "in  or- 
der to  compel"  the  act  is  sufficient. — State  v. 
Waite  (Iowa)  70  N.  W.  596. 

[c]     (Iowa;   1897.) 

An  indictment  which  charges  that  de- 
fendant did  "threaten  verbally  to  accuse  one 
A.,  then  and  there  being,"  etc..  and  describes 
the  threat,  and  its  purpose  to  compel  A.  to 
make  an  affidavit  against  his  will,  clearly  indi- 
cates for  whom  the  threat  was  intended,  and 
that  it  was  in  the  hearing  of  A. — State  v.  Waite 
(Iowa)  70  N.  W.  596. 

la]     (Mich.;   1S94.) 

On  a  prosecution  for  threatening  to  ac- 
cuse another  of  perjury,  where  the  body  of  the 
complaint  shows  to  whom  the  threats  were 
made,  the  fact  that  such  person's  name  is  not 
set  out  as  the  one  to  whom  they  were  made  is 
not  fatal  to  the  complaint. — Peopie  v.  Whitte- 
niore (Mich.)  61  N.  W.  13. 

[e]     fMich.;   1894.) 

A  complaint  stating  that  defendant 
threatened  the  prosecuting  witness  with  a  pros- 
ecution for  perjury  with  intent  to  procure  his 
signature  to  a  deed  against  his  will  sufficiently 
alleges  an  intent  to  compel  the  one  threaten- 
ed "to  do  an  act  against  his  will." — People 
v.  Whittemore  (Mich.)  61  N.  W.  13. 

[fj     (Mich.;   1897.) 

An  information  alleging,  in  the  words  of 
the  statute,  that  defendant  did  verbally,  un- 
lawfully, and  maliciously  threaten_"to  accuse" 
complainant  of  a  crime  (naming  it),  with  in- 
tent to  extort  money,  charges  a  threat  to  prose- 
cute for  a  crime,  and  is  sufficient. — People  v. 
Frey  (Mich.)  70  N.  W.  548. 

§  4.    Evidence. 

(Mich.;    1894.) 

On  trial  for  threatening  to  charge  the 
prosecuting  witness  with  perjury,  evidence  that 
defendant  had  procured  his  arrest  for  perjury 


is  admissible  on  the  question  of  intent.- 
v.  Whitteniore  (Mich.)  61  N.  W.  13. 
102  Mich.  519. 


-People 


THRESHER'S  LIEN. 


See  "Liens,"  §  i. 

TICKETS. 

See  "Carriers,"  §§  34,  35. 

TIMBER  CULTURE. 

Entry  on  public  lands,  see  "Public  Lands,"  §  2. 

TIMBER  CUTTING. 


Damages  for  trespass,  see  "Trespass,"   §§  7,  8. 
License  to  cut,  see  "License,"  §  1. 
On  public  lands,  see  "Public  Lands,"  §$  21,  22. 
Right  to  costs  in  action  for,  see  "Costs,"  §  9. 


TIME. 

Allegation  in  indictment,  see  "Embezzlement," 
§  7;    "Indictment  and  Information,"  §  21. 

Of  amending  pleading,  see  "Pleading,"  ij§  6U— 68. 

Of  applying  for  change  of  venue,  see  "Venue 
in  Civil  Cases,"  §  22. 

sale  of  lands  to  pay  debts,  see  "Executors 

and  Administrators,"  §§  41,  42. 

writ  of  error,  see  "Error,  Writ  of,"  §  2. 

Of  claiming  exemption,  see  "Exemptions,"  §  18. 

Of  delivering  goods  sold,  see  "Sale,"  §  -'.\. 

Of  filing  affidavit  for  attachment,  see  "Attach- 
ment." §  16. 

assignments  of  error,   see  "Appeal,"   §§  99, 

inn. 

bill  of  exceptions,  see  "Exceptions,  Bill  of," 

§5. 

claims  against  assigned  estate,  see  "Assign- 
ment for  Benefit  of  Creditors,"  S  36. 

claims  against  insolvent  estates,  see  "In- 
solvency," §  10. 

complaint  in  forcible  entry,  see  "Forcible 

Entry  and  Detainer,"  §  2. 

lien,  see  "Mechanics*  Liens,"  §§  33,  34. 

mortgage,  see  "Chattel  Mortgages,     §  20. 

motion  to  dismiss  appeal,   see   "Appeal,"   § 

282. 

pleadings,  see  "Practice  in  Civil  Cases,"  § 

27. 

security  for  costs,  see  "Costs,"  §  17. 

Of  holding  local  option  election,  see  "Intoxi- 
cating Liquors,"  §  5. 

Of  making  motion  for  new  trial,  see  "Criminal 
Law,"  §  192;    "New  Trial,"  §  7. 

motion  to  vacate  judgment,  see  "Judg- 
ment," §  102. 

proofs  of  loss,  see  "Insurance,"  §  73. 

report  by  referee,  see  "Reference,"  §  5. 

Of  performance  of  contract,   see  "Contracts," 

Ml-  .    .     , 

Of   pleading   in   criminal   cases,   see   "Criminal 

Law."  §  26. 
Of  presenting  claims  against  decedents'   estates, 

see  "Executors  and  Administrators,"  §§  19-21. 
Of  return  of  service  of  process,  see  "Writs  and 

Notice  of  Suits,"  §  20. 
Of  service  of  process,  see  "Writs  and  Notice  of 

Suits."  §  3. 
Of  serving  notice  of  appeal,  see  "Appeal, '  §  55. 
Of  taking  appeal,  see  "Appeal,"  §§  47-52.^ 

exceptions  to  instructions,  see  "Trial,"  §  81. 

objections  or  exceptions,  see  "Appeal,"  §  76. 

Of   transmitting   or  filing  record,   see   "Appeal," 

§§  110,  111. 


1819    (§  1) 


TIME— TORTS. 


1820 


Of  trial,  see  "Practice  in  Civil  Cases,"  §  1. 
—  in  criminal  cases,  "Criminal   Law,"  §§ 

15,  16. 
Provisions   of   contract,    see   "Contracts,"    |  32. 

i  line,  see  "  ''■ 

To  ruin  in,  see  "Mortgageaj"  §  97. 

.    .:  ii.. ii,"  5  96. 

mid    proof  as   to 
time  e  "Criminal  Law,"  §  120. 

§   1.    Computation. 

|u]     (Neb.)   18!>5.> 

The  word  "between,"  used  in  a  mecban- 
i  s  lien  claim  reciting  that  material  was  furnish- 
ed "between  August  21,  IS'. to.  and  January  22, 
1891,"  excludes  the  21st;  so  thai  a  mora 
the  property  executed  on  that  dale  lias  priority 
over  tlir  lien.— Weir  v.  Thomas  (Neb.)  ti-  N.  W. 
Ml,  -14   Neb.  507. 

(1>J     (Wis.;    1895.) 

Sanb.  &  B.  Ann.  St.  §  1702g,  requiring 
mi  order  t"  show  cause  why  an  assignor  should 
discharged  to  be  published  for  "sis  sue- 
.■  weeks  prior  to  the  day  of  hearing,"  does 
not  require  six  weeks  to  elapse  between  the 
first  and  last  publication.  —  Johnson  v.  Hill 
(Wis.)  62  N.  W.  930,  90  Wis.  19. 

$   2.   Excluding  first  or  last  day. 

la]     (Minn.;    18!>5.) 

Sp.  Laws  1891,  c.  175.  authorizes  the  vil- 
lage of  Winnebago  City  to  issue  bonds  for  water- 
works, and  provides  that  "not  less  than  ten  days' 
notice"  of  a  special  election  to  decide  the  matter 
should  be  given  by  publication,  llchl,  that  the 
day  of  publication  should  be  excluded,  ami  the 
dav  of  election  included,  in  computing  the  ten 
davs  —  Bradv  v.  Moulton  (Minn.)  63  N.  W.  4S9, 
61  Minn.  185. 

[b]     (Neb.;   1S93.) 

Const,  art.  3,  §  24,  provides  that  no  act 
shall  take  effect  until  three  calendar  months  after 
adjournment  of  the  session  at  which  it  was 
passed.  Code  Civ.  Proc.  §  S95,  provides  that  in 
computing  time  the  first  day  shall  be  excluded. 
Held,  that  the  legislature  which  passed  Act  April 
8,  1893,  providing  that  the  penalty  for  murder 
shall  be  death  by  hanging  or  imprisonment  for 
life,  in  the  discretion  of  the  jury,  having  ad- 
j. mined  on  that  day,  the  act  took  effect  on  the 
following  July  9th.— McGinn  v.  State  (Neb.)  65 
N.  W.  46,  46  Neb.  427. 

§   3.    Excluding  Sunday. 
(Mick.;    1896.) 

Under  a  statute  requiring  the  citation  to 
be  served  three  days  before  the  return  day,  a 
citation  served  on  the  24th  of  the  month  and  re- 
turnable on  the  28th.  a  Sunday  intervening  be- 
tween such  dates,  is  insufficient.— First  Nat. 
Bank  v.  Williams  Milling  Co.  (Mich.)  67  N.  W. 
976. 


TITLE. 

See  "Ejectment." 

Acquired  by  adverse  possession,  see  "Adverse 
Possession,"  §  30. 

Color  of  title,  see  "Adverse  Possession,"  §§  26- 
29. 

Entitling  contempt  proceedings,  see  "Contempt," 
§  11. 

Estoppel  by  admissions  or  representations  cloth- 
ing person  with  title,  see  "Estoppel,"  §  15-18. 

to  assert  after-acquired  title,  see  "Estop- 
pel," §  1. 

to  assert  or  deny,  see  "Estoppel,"  §  26. 

tn  deny  landlord's  title,  see  "Landlord  and 

Tenant,"  S  8. 

Evidence  of  ownership  of  property,  see  "Evi- 
dence," §  113. 

Expressing  subject  of  statute  in  title,  see  "Stat- 
utes," ss  io,  11. 

Jurisdiction  of  equity  where  legal  title  is  in  dis- 
pute, see  "Injunction,"  §  2. 


Of  vendor,  see  "Vendor  and  Purchaser,"  |§  21- 

28. 
Provision  in  po'iey  as  to  change  of  title,  see     In 

f]  52  54. 
Right  i  actions  involving  title  to  land, 

'  i  [  8. 

Slander  of,  i  33. 

'I';i  \  i  itles,  9i        '  100-120. 

To  right  of  way,  see  "Railroad  Companies,"  {  3. 

on,  see 
"Trover  and  Conven 
- —  action  of  pariiii.  rtition,"  5  8, 

action   to  try   tax   title,   see   "Taxation,"   I 

115. 

ejectment,  see  "Ejectment,"  §  2. 

suit  to  quiet  title,  see  "Quieting  Title- 
Kern.  .\.-il  of  •  lloud," 

When  UUe  passes,  see  "Sale,"  §5  18-22. 

TITLE  INSURANCE. 

See  "Insurance,"  §§  12,  87. 

TOLL  ROADS. 

See  "Turnpikes  and  Toll  Roads." 

TOOLS. 

Exemptions,  see  "Exemptions,"  §  3. 

TORTS. 

See,  also,  "Assault  and  Battery";  "Conspiracy"; 
"Death  by  Wrongful  Act";  "Deceit";  "False 
Imprisonment";  "Forcible  Entry  and  Detain- 
er"; "Intoxicating  Liquors";  "Libel  and  Slan- 
der"; "Malicious  Prosecution";  "Malpractice"; 
"Negligence";  "Seduction";  "Trespass";  "Tro- 
ver and  Conversion" ;  "Waste." 

Contribution  between  joint  tort  feasors,  see 
"Contribution." 

Executor  de  son  tort,  see  "Executors  and  Ad- 
ministrators," §  52. 

Form  of  action,  tort  or  contract,  see  "Action," 
S  4. 

Injunction  against,  see  "Injunction,"  §§  17,  18. 

Liability  of  city,  see  "Municipal  Corporations," 
§3  71-10S. 

of  corporation,  see  "Corporations,"  §  38. 

of  county,  see  "Counties,"  §§  44,  45. 

of  firm  for  fraud  of  partner,  see  "Partner- 
ship." §  19. 

of  railroad  company,  see  "Railroad  Compa- 
nies," S§  17-80. 

of  town,  see  "Towns,"  §§  5,  6. 

Measure  of  damages,  see  "Damages,"  §§  23-32. 

Of  insurer  as  defense  to  action  on  policy,  see  "In- 
surance," §  lOo. 

Of  servant,  liability  of  master,  see  "Master  and 
Servant."  SS  14-21. 

Of  wife,  liability  of  husband,  see  "Husband  and 
Wife,"   S  21. 

Personal  liability  of  county  officers,  see  "Coun- 
ties," §  45. 

[a]    (Mich.;    1895.) 

Plaintiff,  an  inventor  and  machinist,  en- 
tered into  a  contract  with  a  firm  to  design  and 
construct  for  them  a  machine  which  would  pro- 
duce certain  results.  Defendant  was  employed 
by  the  firm  as  their  manager  at  their  factory, 
and  the  tests  to  be  made  of  the  machine,  in  order 
to  discover  whether  or  not  it  satisfied  the  re- 
quirements of  the  contract,  were  to  be  made  un- 
der his  supervision.  Maliciously,  and  without 
good  tav.se.  he  persuaded  the  firm  to  reject  the 
machine,  which  they  would  have  accepted,  hut 
for  his  conduct.  Held,  that  defendant  was  lia- 
ble.—Morgan  v.  Andrews  (Mich.)  64  N.  W.  809. 
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TORTS— TOWNS. 


(§  9)     1622 


lb]     (Mick.  |    1S97.) 

Two  persons  cannot  be  joined  as  defend- 
ants in  conversion  where  the  conversions  were 
distinct,  and  neither  was  in  any  way  concerned 
in  the  conversion  of  the  goods  by  the  other. — 
Strawbridge  v.  Stern  (Mich.)  70  N.  W.  331. 


TOWAGE. 

(Mich.;   1894.) 

In  an  action  to  recover  the  value  of  a 
sailboat  the  evidence  showed  that  while  de- 
fendant was  towing  plaintiff's  scow,  to  which 
the  sailboat  was  fastened,  the  sailboat  cap- 
sized, and  plaintiff,  who  was  on  the  scow, 
signaled  defendant  to  slop  his  tug,  which  was 
done;  that  plaintiff  then  drew  the  sailboat 
alongside,  and  signaled  defendant  to  start  up 
the  tug  again;  and  that  shortly  after  the  sail- 
boat "chawed  her  line  off  near  the  stem  and 
drifted  away."  HcUI.  that  plaintiff  could  not 
recover. — Wanner  v.  Mears  (Mich.)  61  N.  W.  2. 
102  Mich.  551. 


TOWNS. 

See,  also,  "Bridges";  "Counties":  "Highways"; 
"Municipal  Corporations";  "Poor  and  Poor 
Laws";  "Schools  and  School  Districts." 

Apportionment  of  taxes,  see  "Taxation,"   §  5. 
Compensation  of  town  marshal,  see  "Municipal 

<  lorporations,"  §  4S. 
Equalization  of  taxes  as  between  townships,  see 

"Taxation,"  S§  40,41. 
Liability   for  defects   in   bridges,   see  "Bridges," 

§  4. 

for  obstruction  of  highway,  see  "Highways," 

§  26. 

for  support  of  paupers,  see  "Poor  and  Poor 

Laws."  §  4. 

Limitation  of  action  to  charge  new  township 
with  debts  of  old,  see  "Limitation  of  Ac- 
tions," §  15. 

When  villages  become  independent,  see  "Munici- 
pal Corporations,"  §  5. 

§   1.    Organization. 
(Neb.;   18O0.) 

Const,  art.  10,  §  5,  requiring  the  legisla- 
ture to  provide  for  township  organization  when- 
ever a  majority  of  the  county  voters  shall  so 
determine,  and  providing  that  in  any  county 
adopting  township  organization  the  question  of 
continuing  the  same  may  be  submitted  to  a 
vote,  leaves  to  the  legislature  authority  to  pro- 
vide the  details  of  township  government  with- 
out submitting  the  question  to  a  vote,  so  that 
Laws  1895,  c.  28.  relating  to  township  organi- 
zation and  government,  is  not  repugnant  to  that 
provision. — Van  Horn  v.  State  (Neb.)  04  N.  W. 
365,  46  Neb.  62. 

§  2.    Record  of  proceeding  of  town  meet- 
ing. 
(Mich.;    1896.) 

The  records  of  a  certain  township  re- 
cited: "April  3,  1893.  Proposed  and  carried 
that  there  shall  be  one-half  of  one  per  cent, 
raised  for  highway  money.  Proposed  and  car- 
ried that  we  raise  $1,000  for  a  contingent  fund." 
The  records  were  afterwards  amended  so  as  to 
show  that  the  vote  was  taken  at  the  annual 
township  meeting.  Held  sufficient  to  show  that 
the  action  was  taken  by  the  electors,  and  that 
it  would  be  presumed  that  it  was  taken  at  the 
time  provided  by  statute,  the  record  bearing 
date  the  day  of  the  annual  township  meeting.— 
Auditor  General  v.  Longyear  (Mich.)  68  N.  W. 
130. 

§  3.    Officers, 
i  Mich.:   1890.) 

Where  the  township  treasurer  resides  in 
the  township,  an  appointment  of  a  deputy  is 
not  void,  though  he  does  not  reside  in  the  town- 


ship.— Auditor  General  v.   Longyear  (Mich.)   OS 
N.  W.  130. 

§  4.    Issuance    of   bonds — Conditions    pre- 
cedent. 
(Neb.;    1895.) 

Under  Comp.  St.  c.  45,  §  14,  it  is  neces- 
sary, to  confer  jurisdiction  on  county  commis- 
sioners to  order  an  election  on  a  proposition  to 
vote  bonds  by  a  township  in  aid  of  internal  im- 
provements, that  a  petition  be  presented  to  such 
commissioners,  signed  by  not  less  than  50  free- 
holders of  the  township.— Hoxie  v.  Scott  (Neb.) 

63  N.  W.  3S7. 

45  Neb.  199. 

§   5.    Inability  for  torts, 
[aj     (Iowa;    189C.) 

A  town  is  not  liable  for  the  acts  of  its  of- 
ficers, under  an  illegal  ordinance,  attempting  to 
enforce  the  police  powers  of  the  town. — Easterly 
v.  Incorporated  Town  of  Irwin  (Iowa)  68  N.  W. 
919. 

|b]     (Wis.;    1895.) 

The  laying  out  of  ditches  by  the  super- 
visors, under  Rev.  St.  c.  54,  is  the  exercise  of  a 
police  power,  and  the  municipality  cannot  be 
held  liable  for  their  acts.  —  State  v.  McXay 
(Wis.)  G2  N.  -vV.  917. 
90  Wis.  104. 

§  6.   Defective  highway. 

(Miun.;    1898.) 

A  statutory  town  is  not  liable  in  an  ac- 
tion by  a  private  person  for  injuries  sustained 
by  him  while  using  its  highway,  which  wen 
caused  either  by  its  failure  to  repair  or  by  di- 
rect acts  of  negligence  of  its  officers  in  repair- 
ing the  highway.  Alrnow  v.  Town  of  Sibley 
(1883)  14  N.  W.  877.  30  Minn.  ISO,  followed. 
Peters  v.  Town  of  Fergus  Falls  (1S86)  29  N.  W. 
586,  35  Minn.  549,  distinguished.— Weltsch  v. 
Town  of  Stark,  67  N.  W.  648. 

§  7.    Taxation. 

[a]  (Mich.:    1895.) 

An  action  c&nnot  be  maintained  by  a 
township  on  a  valid  assessed  tax,  when  the  town 
treasurer  failed  to  make  the  statement  required 
by  Laws  1893,  No.  206,  §  55,  providing  that 
the  town  treasurer  shall  forward  to  the  county 
treasurer  a  verified  statement  of  the  unpaid  tax- 
es on  personal  property  and  the  amount  of  taxes 
collected.  —  Township  of  Bangor  v.  Smith 
Transp.  Co.  (Mich.)  64  N.  W.  2S. 

[b]  (Wis.;    1S95.) 

A  tax  levied  to  pay  for  the  construc- 
tion and  operation  of  waterworks  by  a  town 
after  its  incorporation  will  not  be  set  aside  as 
invalid  merely  for  failure  of  the  town  to  adopt 
a  resolution  not  affecting  the  justice  of  the 
tax. — Hixon  v.  Town  of  Eagle  River  (Wis.)  65 
N.  W.  366,  91  Wis.  649. 

§  8.    Actions. 
(Wis.;    1S95.) 

Sanb.  &  B.  Ann.  St.  §  776,  subd.  2,  pro- 
vides that  the  qualified  electors  of  each  town 
shall  have  power  to  direct  the  institution  and 
defense  of  all  actions  in  which  the  town  is  a 
party,  and  to  employ  all  necessary  agents  for 
that  purpose,  etc.  Rev.  St.  §  819,  authorizes 
the  supervisors  of  each  town  to  see  that  all  in- 
juries to  the  property  of  the  town  are  prose- 
cuted for,  etc.  Held,  that  an  action  by  the 
town  to  enjoin  defendant  from  obstructing  a 
highway,  and  to  recover  damages  therefor,  can- 
not be  maintained  without  authority  from  the 
electors. — Town  of  Woodman  v.  Bohan  (Wis.) 

64  N.  W.  323,  91  Wis.  36. 

§  9.    — —   Conditions   precedent    to    action 
against, 
[a]      (Minn.;    189(S.) 

Filing  of  an  itemized  and  verified  claim 
against  a  town  with  its  auditing  board  is  a  con- 
dition precedent  to  an  action  thereon,  in  view 
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1824 


of  Gen.  St.   1894  de  laring  that 

the  superi  iso  tute  a  town  board  for  1  he 

auditing  of  all  ai  il   the  town,  and 

Bed  ion   687,  de<  larin      that,    bi  tore  any   claim 
lsI  a  town  shall  be  audited  or  allowed,  the 
claimant    Bhall    file    an    Itemized    and    vt 

statement  thei f  with  the  auditing  board,    Old 

S id    Nat    Bank    v.    Town    of    Middletown 

(.Minn. I   69    N.    \V.   471. 

I  li|     <x.  I).;    1805.) 

Comp.  Laws,  §§  790  796,  constituting 
the  town  supervisors  an  auditing  board,  and 
prescribing  how  accounts  payable  by  the  town 
may  be  presented,  audited,  and  allowed,  do  not 
make  the  presentation  oi  claims  against  the 
town  to  such  board  for  audita  condition  preced 
ent  to  suing  thereon.— Short  v.  Civil  Township 
of  White  Lake  (S.  D.)  65  N.  W    432. 

[c]     (Wis.:    L896.) 

Rev.  St.   §  824,   provides  that  no  action 
shall  be  brought  against  a  town  on  a  money 

demand  unless  a  Statement  of  the  claim  there- 
for shall  hv  filed  with  the  town  clerk;  and  not 
until  Id  days  after  the  ensuing  annual  town 
meeting.  Section  1339  prohibits  the  bringing  of 
an  action  against  a  town  for  damage  resulting 
from  a  defective  highway  unless,  within  90  days 
after  the  happening  of  the  event  causing  tiie 
damage,  a  nitice  in  writing  shall  be  given  the 
supervisor  stating  the  place  and  describing  the 
defect.  Held,  that  the  fact  that  the  stati  m  ml 
of  claim  under  section  S24  was  filed  before  the 
service  cf  the  notice  required  by  section  1339, 
and  on  the  sami  day,  did  not  invalidate  either. 
— Groundwater  v.  Town  of  Washington  (Wis.) 
65  N.  W  871. 
92  Wis.  56. 

Td]     (Wis.;    1897.) 

Rev.  St.  §  770,  gives  the  electors  of  towns 
power  to  direct  the  institution  of  actions  by  the 
towns.  Section  S19  requires  town  supervisors 
to  see  that  all  breaches  of  official  bonds  to  the 
town's  damage  are  prosecuted.  Held,  that  di- 
rection by  the  electors  is  not  necessary  to  a 
suit  by  a  town  on  the  official  bond  of  its  treas- 
urer.—Town  of  Cady  v.  Bailey  (Wis.)  70  N.  W. 


TOWN  SITES. 

See  "Public  Lands,"  §  5. 

TRADE-MARKS  AND  TRADE-NAMES. 

§   1.   Assignment   and.   transfer. 

[a]  (Wis.;    1896.) 

The  trade-name  under  which  a  banking 
business  has  been  profitably  conducted  for  a 
number  of  years  is  a  part  of  the  good  will,  and 
as  such  is  an  assignable  asset. — Bank  of  Tomah 
v.  Warren  (Wis.)  68  N.  W.  549. 

[b]  (Wis.;    1896.) 

T.,  who  had  profitably  conducted  a  banking 
business  for  15  years  under  the  name  of  the 
"Bank  of  Tomah,"  made  a  voluntary  assign- 
ment of  "all  and  singular"  his  "lands,  tenements, 
hereditaments,    appurtenances,    goods,    chattels, 

*  *  *  property  and  effects  of  every  kind  and 
description,"  and  the  assignee  thereafter  con- 
veyed to  plaintiffs  the  •'building,  fixtures,  good 
will,   and  the  name   of   the   'Bank   of  Tomah,' 

*  *  *  thereby  intending  to  sell  and  convey  all 
the  rights  and  privileges  appertaining  to  said 
banking  business  enjoyed  by"  T.  "while  con- 
ducting said  banking  business  in  the  city  of  To- 
mah." Held,  that  plaintiffs  thereby  acquired  the 
exclusive  right  to  the  trade-name.— Bank  of 
Tomah  v.  Warren  (Wis.)  6S  N.  W.  549. 

[c]  (Wis.;    1896.) 

The  mere  discontinuance  of  a  banking  busi- 
ness for  eight  months,  while  the  same  is  in  the 
hands  of  an  assignee,  will  not  preclude  the  as- 


adee  from  asserting  his  rigid  to  use 
■   name,  n  hich  p 
lignmcnt  and  transfer.— Bank  of  '1 
v.  Warren  (Wis.)  68  N.  W.  549. 

§  2.    Injunction  against  wrongful   use. 
[n]     i  \\  i-.t    L896.) 

The   wroi     tul   I ise  of  a  trade-name  n 
enjoined  without  proof  that  anj  one  lias  uctual- 
,,  deceived.— Bank  of  Tomah  v.  Warren 
(Wis.)  68  N.  \V.  549. 

I  1>  J      (Wis.;    189(1.) 

Plaintiff  was  engaged  in  the  Imports 

and    sale    nl     dyes    ander    the    label     "German 

I  [i .n  ehold    I  iyes."     i  defendants    Bub 
began  the  importation  and  sale  of  dyes 
by  a  different    manufacturer,  under  the   label 
"Excellent   German    Household    Dyes,"    which 

n  put  up  in  packages  similar  in' size,  shape, 
color,  etc.,  to  the  packages  sold  by  plaintiff. 
There  was  proof  that  the  resemblanci 
ciliated  to,  and  actually  did,  deceive  the  pub- 
lic, damaging  plaintiff's  trade.  Hdd,  that  plain- 
tiff was  entitled  to  relief  by  injunction.— Op- 
perman  v.  Waterman  (Wis.)  09  N,  W.  509. 


TRANSACTIONS  WITH   DECEDENTS. 

Testimony  as  to,  see  "Witness,"  §§  15-20. 

TRANSCRIPT. 

On  appeal,  see  "Appeal,"  §§  104-155. 


TRANSFERS. 


See  "Assignment." 

Of    bills    and    notes,    see    "Negotiable    Instru- 
ments," §§  24-41. 

Of   causes   from   county   to   district    court,    see 
"Courts,"  §  22. 

Of  corporate  stock,  see  "Corporations,"  §§  58-62. 

(M   easements,  see  "Easements,"  §  ::. 

Of  mortgaged  property,  see  "Chattel  Mortgages," 
§§  58-00;  "Mortgages,"  §§  34r-36. 

Of  plaintiff's  cause  of  action  pending  suit,   see 
"Abatement  and  Revival,"  §  1. 
I  Of  trade-names,   see   "Trade-Marks   and  Trade- 
Names,"  §  1. 


TRESPASS. 

I.  RIGHT  OF  ACTION  AND  DEFENSES, 

§§1-3. 
U.  PLEADING,  §§  4,  5. 
IH.  DAMAGES,  §§  6-9. 
IV.  CRIMINAL  TRESPASS,  §  10. 

See,  also,  "Assault  and  Battery." 

Assignability  of  cause  of  action,  see  "Assign- 
ment." §  4. 

By  highway  officers,  see  "Highways,"  §  25. 

Injunction  against,  see  "Injunction,"  §  18. 

Injuries  to  trespassers  on  track  or  trains,  see 
"Railroad  Companies,"  §§  23-25,  46. 

to  trespassing  animals,  see  "Railroad  Com- 
panies," §  55. 

Lien  on  trespassing  animals,  see  "Animals,"  §  1. 

Negligence  in  injuring  trespassers,  see  "Negli- 
gence," §  22. 

Right  to  crops  raised  by  trespasser,  see  "Crops." 

Sheriff  as  trespasser  ab  initio,  see  "Sheriff's  and 
Constables,''  §  7. 

To  land,  right  to  costs,  see  "Costs,"  §  8. 
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I.    RIGHT    OF    ACTION    AND    DE- 
FENSES. 

§    1.    When  lies. 

la]     (Mich.)   1805.) 

A  vendee  in  a  land  contract,  having  nei- 
ther the  actual  cor  constructive  possession  of 
the  land,  cannot  sue  for  n  trespass  to  the  land. 
—Gates  v.  Comstock  (Mich.)  65  N.  W.  544. 

[I»]      (Mich.;    ISilT.I 

Trespass  will  not  lie  against  one  in  actual 
possession  of  land  under  claim  of  title. — New- 
comb  v.  Love  (Mich.)  70  N.  \V.  443. 

[c]     (Neb.:    1895.) 

The  acts  of  a  vendor  in  taking  forcible 
possession  of  premises  on  the  default  of  payment 

of   the  price  by  the  vend -institute  trespass. 

—Ellsworth  v.  McDowell  (Neb.)  62  N.  W.  1082. 
44  Neb.  707. 

§  2.    Defenses. 

[a]     (Iowa;    lS'xi.) 

The  fact  thai  land  is  unfenced,  and  has 
been  traveled  by  the  general  public  with  knowl- 
edge of  the  owner,  is  no  defense  to  trespass  by 
the  owuer  for  the  unlawful  occupation  thereof. — 
Jenks  v.  Lansing  Lumber  Co.  (Iowa)  66  N.  W. 
231. 

[!>]     (Mich.;    1895.) 

In  trespass  for  removing  signs  from  the 
banks  of  a  mill  pond,  forbidding  people  to  fish 
therein,  where  it  appears  that  the  only  right  of 
plaintiff  was  to  flow  the  land  for  milling  purposes, 
while  defendant  held  the  fee,  subject  to  plaintiff's 
easement,  in  common  with  another,  the  defense 
of  title  in  defendant  alone  is  sufficient,  as  he 
would  have  the  same  right  to  remove  the  signs,  as 
tenant  in  common,  as  though  sole  owner. — Sul- 
lings  v.  Carter  (Mich.)  63  N.  W.  411. 
105  Mich.  392. 

ft  3.    Possession  in  defendant. 

[a]  (Mich.!    1894.) 

Trespass  is  not  the  proper  remedy  for 
one  whose  land,  acquired  by  deed  without  res- 
ervation, is  occupied  by  the  spur  track  of  a 
railroad  company,  under  a  parol  arrangement 
with  plaintiff's  grantor,  of  which  plaintiff  knew 
before  purchasing,  though  he  has  demanded 
that  the  track  be  removed,  defendant  having 
entered  lawfully  into  possession  when  it  was 
laid.  Hooker.  J.,  dissenting. — Scarvell  v.  Grand 
Rapids  &  I.  R.  Co.,  61  N.  W.  534,  103  Mich. 
373. 

[b]  (Mich.:    1895.) 

Defendant  was  in  possession  of  land  for 
over  12  years,  and  held  title  thereto  by  tax  deed. 
Plaintiff,  without  defendant's  consent  or  ac- 
quiescence, went  on,  and  erected  a  bouse.  Aft- 
erwards defendant  peacefully  entered,  and  cut 
the  grass.  Held,  in  an  action  quare  clansiim 
fregit.  that  defendant  was  entitled  to  a  verdict 
under  a  plea  of  liberum  tenementum. — Vial  v. 
Hofen  (Mich.)  64  N.  W.  11. 


II.    PLEADING. 

§  4.    Petition. 

(Neb.;    1896.) 

A  petition  charging  an  unlawful  entry  and 
damage  to  plaintiff's  land  states  a  cause  of  action 
for  trespass,  although  it  prays  treble  damages, 
and  does  not  charge  that  the  trespass  was  willful. 
as  required  by  Code,  §  636,  as  a  basis  for  treble 
damages.— Lundgren  v.  Crum  (Neb.)  66  N.  W 
284,  47  Neb.  242. 

§  5.    Pleas. 

[a]     (Iowa;    1896.) 

Mattel-  pleaded  in  justification  of  trespass 
cannot  be  urged  in  mitigation  of  damages.— Jenks 
v.  Lansing  Lumber  Co.  (Iowa)  66  N.  W.  231 
4  N.W.DIG.— 58 


1 1>1     (Iowa;    1896.) 

Where  one  division  of  an  answer  i:i  tres- 
pass denies  damages  generally,  a  denial,  in  an- 
other division,  of  special  damages,  may  lie  disre- 
garded, .leaks  v.  Lausing  Lumber  Co.  (Iowa)  6G 
N.  W.  231. 

Ic]     (Midi.;    1S95.) 

In   trespass  quare  clausum,   the  general 

denial  does  not  put  in  issue  the  title. — Ostrom  v. 
Potter  (Mich.)  02  N.  W.  170. 
104  Mich.  115. 


III.    DAMAGES. 

§   6.     Measure, 
la]     (Mich.;    1894.) 

Where  a  drain  was  wrongfully  dug  on 
land,  and  it  does  not  appear  that  the  landown- 
er will  fill  it  up,  he  cannot  recover  the  cost 
of  doing  so  as  damages  for  the  trespass. — Bur- 
traw  v.  Clark  (Mich.)  61  N.  W.  552. 
103  .Mich.  :;s::. 

[bj     (Mich.;    1895.) 

Where  a  street  is  graded  under  void  pro- 
ceedings, the  actual  damages  to  such  land  can 
be  recovered  by  the  abutting  owner  without  re- 
gard to  the  benefit  to  his  land  in  general  by  the 
grading  of  the  street.  —  Fisher  v.  Naysmith 
(Mi.-h.  i  64  N.  W.  19. 

[c]     (Wis.;    1896.) 

Where  a  tenant  is  to  pay  his  landlord  as 
rent  a  specific  portion  of  the  crop  after  he  has 
harvested  it.  but.  while  it  is  standing,  the  land- 
lord and  others,  acting  under  him,  go  on  the 
land,  and  remove  the  crop,  the  tenant  is  entitled 
to  recover  at  least  the  value  of  his  share  as  it 
stood,  without  any  deduction  for  the  expense  of 
harvesting  the  landlord's  share. — Foley  v.  South- 
western Laud  Co.  (Wis.)  68  N.  W.  994. 

§   7.    Cutting;  timber. 

[a]  (Mich.:    1896.) 

The  vendors  of  certain  timber  land 
showed  defendants,  the  purchasers,  the  S.  W. 
Vi  of  the  N.  E  t/4  of  a  certain  section,  which 
belonged  to  plaintiffs,  instead  of  the  S.  E.  ',  ol 
such  quarter  section.  Defendants  located  their 
lumber  camps  on  the  former,  and  cut  and  re- 
moved the  timber  therefrom.  They  also  cut 
and  removed  the  t'mber  from  the"  latter  40. 
Part  of  the  timber  cut  from  the  S.  W.  %  was 
removed  from  it  after  defendants  were  notified 
by  plaintiffs  that  they  owned  the  land.  Held, 
that  the  facts  did  cot  show  that  defendants 
were  involuntary  titspassers,  and  not  liable  t.> 
treble  damages  under  2  How.  Ann.  St.  §  7957, 
providing  that  one  who  cuts  or  carries  off  any 
timber  from  the  land  of  another,  without  the 
owner's  leave,  shall  be  liable  to  the  owner  in 
three  times  the  amount  of  damages,  etc. — Long- 
year  v.  Gregory  I. Mich.)  68  N.  \V.   116. 

[b]  (Wis.;    1895.) 

Under  Saul..  &  B.  Ann.  St.  §  4269.  pro- 
viding that  in  actions  to  recover  for  timber 
wrongfully  cut  the  highest  market  value  of  the 
timber,  whether  manufactured  or  unmanufac- 
tured, at  any  time  before  the  trial,  may  be  re- 
covered, and  that,  if  the  defendant  serve  his 
affidavit  that  such  cutting  was  by  mistake  and 
'■Iter  to  allow  judgment  against  him  in  a  cer- 
tain sum.  and  plaintiff  fail  to  accept  such  offer. 
and  "ii  the  trial  it  appears  that  such  cutting 
was  by  mistake,  then  plaintiff  can  recover  only 
the  stumpage  value  of  said  timber,  where  de- 
fendants, in  cutting  timber  on  plaintiff's  land 
under  a  contract,  cut  timber  of  a  size  expressly 
forbidden  to  be  cut  by  said  contract,  and  no  af- 
fidavit of  mistake  was  served  by  them,  nor  ex- 
ense  made  for  failure  to  serve  it.  plaintiff  may 
recover  the  value  of  said  timber  after  it  was 
manufactured  into  lumber  by  defendants.— 
Everett  v.  Gores,  62  N.  \V.  82,  89  Wis.  421. 


;      . 
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§   8.   Allowance  of  interest. 

In]     (WU.i    ivii;.i 

Pndei  !    !'..  Ann.  St.  8  t2C9,  allow 

ilaini  ighest  ni 

39)   II   N.  W.  532,  73  Wis. 
i  reretl  v.  Gori  a,  66  N.  \V.  616, 
92  \\  is.  527. 

|1>|     (XI  is.;    1806.) 

Such   pule  was  net   intended  to 
ged  by  the  former  opinion  in  this  case  (62  N.  W. 

9  VPis.   121  i  rds  '  with  inten 

ing    it  rtently,    Everett    v. 

66  N.  W.  616. 
92  Wis.  r,27. 

§   9.    MitiRtition. 
(IUfcb.1     18SM.) 

Whc  wrongfully    dug    a 

drain  on  plaintiff's  land,  and  plaintiff  1ms  not 
tilled  up  the  ditch,  they  may  show,  in  reduce 
tion  of   his  d  for   the  trespass,   thai   the 

drain   was  a   benefit   to   the  land. — Burtraw   v. 
Clark  (Mich  1   111    N.    W.   552. 
103  Mich.  383. 


IV.    CRIMINAL  TRESPASS. 

s    10.    Tearing  down  building  on  land  of 
another. 

[a]  (Wis.;    1*96.) 

In  a  prosecution  for  willfully  tearing 
down  a  building  situated  on  the  lands  of  an- 
other, in  violation  of  Rev.  St.  §  4441.  it  is  es- 
sential for  the  state  to  prove  that  the  building 
in  question  was  on  the  land  of  a  person  other 
than  defendant,  or  the  person  under  whom  he 
i  '      to  justify  the  tearing  down  of  the  same, 

and  for  that  purpose  evide f  the  legal  title 

is  admissible. — Werner  v.  State  (Wis.)  07  N.  W. 
117.  03  Wis.  266. 

[b]  (Wis.;'lS96.) 

Tt  is  for  the  jury  to  determine,  from  all 
the  evidence  in  the  case,  who  had  possession  of 
the  land  upon  which  the  offense  was  commit- 
ted.—Werner  v.  State  (Wis.)  G7  N.  W.  417. 

93  Wis.  266. 

[c]  (Wis.;    18!>6.) 

As  used  in  section  4441.  "wantonly"  may 
be  defined  as  in  the  reckless  disregard  of  the 
lawful  rights  of  the  owner  of  the  building;  and, 
whore  the  evidence  shows  that  the  act  was  will- 
fully, maliciously,  or  wantonly  done,  a  verdict 
of  guilty  will  not  be  disturbed,  though  the 
complaint  alleged  that  it  was  "willfully,  mali- 
ciously, and  wantonly"  done. — Werner  v.  State 
(Wis.)  67  N.  W.  417. 
93  Wis.  266. 
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I.  CONDUCT  OF  TRIAL  IN  GENERAL. 

Conduct  in  criminal  cases,  see  "Criminal  Law," 
gg  57-S9;    "Homicide,"  §§  35-44. 

§   1.    Severance   of   defendants. 

down:    1895.) 

Where  a   continuance  is  granted  one  de- 
fendant, the  court  may,  in  its  discretion,  order 


KJ29    (§  2) 


ti;f  vl,  i.,  ii. 


,  ■  8)    ;   i  ■ 


a    separate   trial   for   tlio   other.— Reed   v.    Lane 
(Iowa)  65  N.  \V.  380. 

S  2.    Abandonment  of  issues. 
(Wis.:    isrio.i 

Where  the  attorney  tor  plaintiff  eon 
that  the  issue  under  the  complaint  was  not  a 
question  in  (he  case,  such  statement   shows  an 
abandonment   of  the  issue.— Rahr  v.   Manches- 
ter Five  Assur.  Co.  (Wis.)  07  N.  W.  725. 
93  Wis.  355. 

S   3.    View  by  jury. 

[a]  (loiva;    1S95.) 

In  an  action   for  injuries  sustained  in  a 

ion  between  a  delivery  wagon,  in  which 
plaintiff  was  driving,  and  one  of  defendant's 
engines,  it  was  error  to  have  granted   defend- 

motion  to  have  the  jury  view  the  prem- 
ises,   and    while    there   observe    from    different 

.  the  running  of  an  engine  over  the  track 
while  seated  in  a  wagon  of  the  same  height  as 
that  driven  bv  plaintiff. — Moore  v.  Chicago.  St. 
P.  &  K.  C.  Ry.  Co.  (Iowa)  01  N.  W.  992. 

9::  Iowa,  484. 

[b]  (Mien.;    1896.) 

In  an  action  for  personal  injuries  the 
(•oltrt  has  discretionary  power  to  refuse  to  allow 
the  jury  to  visit  the  scene  of  the  accident. — 
Mulliken  v.  City  of  Corunna  (Mich.)  OS  N.  W. 
141. 

[c]  (Minn.!    1895.) 

Allowing  the  jury  in  an  action  of  eject- 
ment to  view  the  premises  is  within  the  discre- 
tion of  the  court. — Brown  v.  Kohout  (Minn.)  63 
X.  W.  248. 

61  Minn.  113. 

[d]  (Wis.;   1896.) 

Reqnirirg  a  party  on  a  trial  to  produce 
objects  for  inspection  of  the  jury,  or  sending 
the  jury  to  view  tnem,  are  matters  resting  in  the 

sound  discretion  of  the  court. — Groundwater  v. 
Town  of  Washington  (Wis.)  05  N.  W.  S71. 
92  Wis.  56. 

[e]  (Wis.;    1896.) 

A  jury  may  use  their  own  knowledge. 
gained  by  an  inspection  or  view  of  objects  to  as- 
sist them  in  reaching  a  conclusion,  though  such 
conclusion  must  be  supported  by  the  evidence. 
—Groundwater  v.  Town  of  Washington  (Wis.) 
65  X.  W.  871. 

92  Wis.  56. 
Private  view   by  jury   as  ground   for  new  trial, 
see  "Xew  Trial,"  §  21. 

S  4.   Withdrawal    of    documents    put    in 
evidence. 

(Neb.;    189(1.) 

A  trial  court  should  never  permit  a  docu- 
ment introduced  it)  evidence  to  he  withdrawn, 
unless  the  party  so  withdrawing  it.  at  the  time. 
laves  with  the  reporter  a  concededly  correct 
copy  of  the  document  withdrawn;  ami  the  fur- 
nishing of  such  copy  should  be  made  a  condition 
ecedent  for  have  to  withdraw  the  original  doc- 
.•mi-iit.— McFarland  v.  West  Side  Imp. Co.  (Neb.) 
G6  X.  W.  037. 

47  Xeb.  661. 

§  5.    Conduct   and   remarks   of   court. 

[a]     (Iowa;   1896.) 

In  replevin,  where  the  value  of  the  goods 
was  in  issue,  and  a  dispute  arose  as  to  the  cor- 
rectness of  an  answer,  as  read  by  plaintiff's  at- 
torney,  in  a  deposition  in  which  affiant  testi- 
Sed  as  to  the  value,  it  was  reversible  error  for 
the  court  to  remark:  "Upon  listening  to  the 
rending  of  the  deposition.  I  have  no  doubt  but 
that  Mr.  B.,  plaintiff's  attorney,  was  present  at 
the  taking  of  the  deposition,  or  that  the  answers 
had  been  written  out  i.\  him,  or  plaintiff's  at- 
torney."— Shakmau  v.  Potter  (Iowa)  00  X.  W. 
1"  .i. 

[Ii'     (Iowa:    1896.) 

It  is  reversible  error  for  the  courl  to  ask  a 
witness  of  defendant  whether  defendant's  attor- 


ney had  talked  to  him  as  to  the  answers  he 
make   when    on   the   stand,    nothing    having    di 
vi  loped  in  show  such  oonducl  mi  the  pari   ol 
attorney.— State  v.  Allen  (Iowa)  r.!)  X.  W.  274. 

[c]     Iowa;    1897.) 

Remarks  ■>!'  the  court  in  a  discussion  with 
counsel  as  to  the  law  applicable  to  the  case,  in 
the  jury's  presence,  which  announced  a  correct 
rule  of  lav,,  dn  not  constitute  prejudicial  error. 
— Kreuger  v.  Sylvester  (Towa)  69  X.  W.  L039. 

Id]     (Mien.;   1895.) 

There  being  evidence  for  the  jury  that 
escaping  sparks  from  defendant's  steamer  set 
fire  to  plaintiff's  property,  remarks  of  the  judge 
that  there  is  nothing  to  show  this  constitute  re- 
versible error,  though  he  finally  concludes  that 
there  is  some  evidence  which  the  jury  may  con- 
sider.— Burrows  v.  Delta  Transp.  Co.  iMich.) 
64  X.  W.  501. 

[e]  (Mien.;    1896.) 

In  an  action  for  breach  of  warranty  of 
a  horse,  defendant  offered  to  show  that  I  lie 
da 3  before  the  trial  he  had  offered  plaintiff  for 
the  hmse  the  price  she  paid,  and  the  amount 
of  the  doctor's  bill  for  treatment.  Upon  a 
statement  that  the  proposition  was  one  of  coin 
promise,  the  evidence  was  excluded.  Defend- 
ant's counsel  thereupon  insisted  that  it  was 
admissible  to  show  value,  and  on  his  own  re- 
sponsibility made  an  offer  for  the  horse  in 
nlieii  court,  in  the  presence  of  the  jury.  Held, 
that  the  court  was  justified  in  remarking  that 
he  could  not  have  the  trial  interrunted  In 
horse  dickers.— Connell  v.  McNett  (Mich.)  07 
N.   W.   344. 

[f]  (Mien.;    1896.) 

It  is  not  error  for  the  court  to  decide  at 
the  close  of  plaintiff's  direct  examination  that 
he  has  made  out  a  prima  facie  case.— Whitaker 
v.  Engle  (Mich.)  69  N.  W.  493. 

fK]      (Wis.:    1897.) 

A  judgment  will  not  be  reversed  i  icause  of 
remarks  made  by  a  court  to  counsel  in  ruling 
upon  the  admission  of  evidence  during  a  trial, 
unless  prejudice  is  clearly  made  to  appear. 
McMahon  v.  Eau  Claire  Waterworks  Co.  (Wis.) 
70  X.  W.  829; 

§   6.    Absence   of  judge  or  party. 

fill     (Minn.;    1897.) 

Where  the  answer  does  not  set  up  a  coun- 
terclaim, it  is  error  to  try  the  ease  in  plaintiff's 
absence,  and  give  judgment  for  defendant  mi 
the  merils. — Diment  v.  Bloom  (Minn.)  69  N.  W. 

To.  i. 

lb]     (Wis.;    1897.) 

The  absence  of  the  judge  from  the  court 
room  for  a  considerable  time  during  the  argu- 
ments to  the  jury,  without  the  consent  of  the 
parties,  is  reversible  error. — Smith  v.  Sherwood 
(Wis.)  70  N.  W.  682. 

§   7.    Reporting  trial  in  shorthand. 

(IV'eb.;    1894.1 

In  the  absence  of  prejudice,  the  mere 
refusal  of  the  court  to  require  the  service  of  a 
stenographic  reporter  for  the  trial  of  a  cause 
is  not  reversible  error. — Home  Fire  Ins.  ( '<■. 
of  Omaha  v.  Galley,  61  X.  W.  84.  43  Neb.  71. 

§   8.    Waiver  of  objections. 

(Mich.;    1S96.) 

Irregularities  in  the  mode  of  procedure  in 
the  trial  court  are  waived  by  failure  to  object. — 
Safford  v.  Board  of  Health  of  City  of  Detroit 
(Mich.)  67  X.  W.  1094. 


II.    RECEPTION  OF  EVIDENCE. 

Comment  of  counsel  on  failure  to  produce  evi- 
dence, see  post.  §  40. 
Error  cured  by  instructions,  see  "Appeal."  S  253i 
In  criminal  cases,  see  "Criminal  Law,"  §§  03-72. 


' 


TBIAL,  II. 


(§   15)     1832 


§   9.    Offer  of  evidence. 

I  ii  I     I  Iowa  g    is'iT.i 

\\  iiere    nn    offei     to    inti  oduce   in    i 

it  telf    is  admissibli 
eludes  also  various  pn  iera  which  are  clearly  im- 

iffet    must    >>.■   excludt  d. 
Hidy  v.  Murray  (Iowa)  69  N.   W.   1138. 
|l>|     (Neb.;    1805.) 

Error  cannot   be  predicated  on   the   re- 
fusal  to  permit   a  witness  to  answer  a   i 
question,  when    there  was  ao    offer  of    proofs 

which  would   1 in  Hi  J   by  the  answer.— Alter 

i    C v  (Neb.)  63  X.  \V.  863. 

i  Neb.  508. 

[c]     (Neb.)    ls-Ki.i 

when  a  question  is  asked  and  excluded, 
and  an  offer  of  prool  is  thereup  m  made,  the  of- 
fer t •  >  l mpetent   must   correspond   with  the 

question.     Keen*    v.  Robertson  (Neb.)  05  N.  \V. 
897,  46  Neb.  837. 

[<1]     (Neb.;    1806.) 

The  rulings  sustaining  an  objection 
made  to  the  competency  of  testimony  sought 
to  be  elicited  by  a  question  propounded  to  the 
complaining  parties1  own  witness,  cannot  be. 
reviewed  unless  an  offer  to  prove  the  facts 
sought  to  be  introduced  is  made  in  the  trial 
court,  and  preserved  by  a  bill  of  exceptions. — 
Murrr  v.  Hennessej  (Neb.)  67  N.  W.  470. 
is  Neb.  608. 

[e]     (S.  I).:    1805.) 

Where,  on  direct  examination,  a  question 
to  a  witness  is  only  preliminary,  and  dees  not  in- 
dicate whether  his  answer  would  be  material  or 
not,  or  would  necessarily  disclose  material  evi- 
dence, and  there  is  no  offer  to  prove  the  facts 
sought  to  be  elicited  it  is  not  material  error  to 
exclude  tin'  question.— Hanson  v.  Township  of 
Red  Rock  in  Minnehaha  County  (S.  I>.)  !'>•".  X.  W. 
156. 

It]     (S.  D.;    1803.) 

The  sustaining  of  an  objection  to  a  pre- 
liminary question  relating  to  an  apparently  im- 
material subject  must,  in  order  to  be  reviewed, 
be  followed  by  an  offer  to  prove  the  facts  sought 
to  be  elicited  thereby. — Tootle  v.  Petrie  (S.  D.) 
65  N.   W.    13. 

Is]      (Wis.;     1806.) 

The  rejection  of  an  offer  of  testimony 
of  one  nut  summoned  as  s  witness,  and  not  pres- 
ent in  court,  is  proper,  though  the  witness  comes 
in  while  the  offer  is  being  made,  if  the  court  is 
not  informed  of  his  presence. — Lewis  v.  New- 
ton (Wis. i  I'm  X.  W.  724. 
93  Wis.  405. 

§    10.   Duty    to    accept    assurance    of 

counsel. 

(Iowa;    1805.) 

Where  tin'  court,  on  objection  to  proposed 
evidence,  ruled  that  it  was  admissible  if  it  re- 
lated te  declarations  of  the  testatrix  concerning 
her  will,  and  invited  counsel  to  state  whether 
such  was  its  nature,  it  was  improper  to  exclude 
the  evidence  after  being  assured  by  counsel  that 
it  came  within  the  ruling. — In  re  Goldthorp's  Ins- 
tate (Iowa)  02  N.  W.  845;  Goldthorp  v.  Gold- 
thorp,  Id. 

§   11.    Necessity  of  offer. 

[a]     (Iowa;    1S06.) 

A  complaint  whieh  lias  been  withdrawn 
and  superseded  by  an  amended  pleading  is  not 
in  evidence,  unless  it  is  introduced  on  tin'  trial 
as  other  evidence.— Leach  v.  Hill  (Iowa)  66  X. 
W.  69. 

lb]     (N.  D.:    1805.) 

Where  the  trial  court,  by  its  rule  in  ex- 
cluding evidence,  shows  that  plaintiff  cannot  re- 
cover on  his  theory,  plaintiff  is  not  bound,  in  the 
absence  of  notice  that  he  must  do  so.  to  offer  evi- 
dence of  the  other  allegations  of  his  complaint. — 
Brundage  v.  Mellon  (X.  D.)  63  X.  W.  2u'J. 


§    12.    Party    induced     to    not     offer    evi- 
dence. 

(Iowa;    1890.) 

Where  connsel  for  a  defendant  make  no 

i  iou  tt  In  a  it  by  :i  trial  judge  that, 

.n  lerstand     t! 

int,     and     plaintiff 

1    pl'n'.  ••    ,  In'   aCCOUnt,    SUc],    iiniis- 

sieti  cannot  be  taken  advantage  of  by  defendant 
afterwards  for  any  purpose.  Wallerich  v.  Smith 
(Iowa)  66  N.  W.   1M. 

§    13.    Separation   and    exclusion    of    wit- 
nesses. 

[a]  (Mich.)    1895.) 

The  exclusion  from  the  ci  of  cer- 

tain witnesses  is  a  matter  within  the  discretion 
of  the  trial  court.    Johnston  v.   Farmers'  Fire 

Ins.  Co.  of  Vet-k  I.Mich. I  64  X.  W.  5. 

[bj     (Neb. |    1895.) 

It    was  nut   error  to  permit  a   wit 
disobeyed  the  rule  to  testifj .  n  b  t  Bess 

was  called  .,n  a  branch  of  t1  ferent  from 

that   testified  i  evions  wit:.  '.ran  v. 

Houston,  til  N.  W.  245,  45  Neb,  813. 
[ci     (Neb.  |    1896.) 

The  refusal  of  an  application  to  exclude 
witnesses  from  the  court  room  is  in  the  discre- 
tion of  the  trial  court  -Halbert  v.  Bosenbalm 
(Neb.)  68  N.  \V   622. 

§    14.     Limiting  number  of  witnesses. 

[aj     (Iowa;   1895.) 

Wh.re  an  order  has  been  made  limiting 
the  number  of  witnesses  on  an  issue,  and  a  wit- 
ness offered  by  one  of  the  parties  proves  incom- 
petent, such  party  i--  not  entitled  to  offer  ther 

witness  in  his  stead.— Preston  v.  City  of  Cedar 
Rapids  I  low  a  i  63  X.  W.  577. 

[b]  llimn;    IS!).",. i 

The   court    it:    its   discretion,   in  an   a. 
for  damages  tor  change  "t  grade,  can  limit  the 

number  of   the  witnesses  touching  the   valt f 

the  property  to  seven  on  each  side. — Preston  v. 
City  of  Cedar  Rapids  (Iowa)  63  X.  W.  577. 

[c]  ("Wis.:    1896.) 

'I'he  exclusion  of  the  testimony  of  the 
tenth  witness  called  by  a  party  to  testify  as  to 
a  defect  in  a  highway  is  not  an  abuse  of  discre- 
tion.— Larson  v.  City  of  Eau  Claire  (Wis.)  65 
N.  W.  731. 

92  Wis.  86. 

[d]  (Wis.;    1806.) 

The  limitation  of  the  number  of  witness- 
es on  a  certain  question  is  within  the  discretion 
of  the  trial  court,  though  not  made  until  the 
witness  whose  evidence  was  excluded  was  call- 
ed.— Larson  v.  City  of  Eau  Claire  (Wis.)  65 
X.  W.  731. 

92  Wis.  86. 

§15.     Cumulative    evidence    and    repeti- 
tion. 

[a]  down:    18!»7.) 

Where  the  court  permits  a  part  of  a  party's 
evidence  to  be  read  to  the  jury,  if  the  real  effect 
of  the  evidence  touching  certain  facts  is  not 
fairly  presented  in  the  portion  read,  the  court 
should  permit  his  entire  evidence  touching  such 
matter  to  be  read  if  he  so  desires.— McConkie 
v.  Labcock  (Iowa)  70  X.  \V.  103. 

[b]  (Mich.;    1804.) 

It  is  not  an  abuse  of  discretion  to  per- 
mit plaintiff,  in  case  of  doubt,  to  repeat  in  re- 
buttal testimony  sriven  on  the  opening  of  his 
case.  —  Chamberlain  v.  Detroit  Stove  Works 
(Mich.)  01  X.  W.  532. 
in;;  Mich.  124. 

[c]  (Wis.;    ISOtt.) 

The  reception  of  additional  evidence  to  a 
fact   already  established   by   competent   evidence 
is    not    prejudicial    error. — Sawyer    v.    Choate 
(Wis.  i  66  X.  W.  689. 
92  Wis.  533. 


1833    (§  16) 


TRIAL,  II. 


(§  19)     1834 


§   16.    Order  of  admission. 

[a]  lliina;    1890.) 

1  I  ■  •  discretion  of  the  trial  court  in  re- 
ceiving evidence  out  of  the  usual  order  will  not 
be  disturbed,  whore  neither  party  was  prevent- 
ed from  introducing  admissible  evidence. — Kas- 
sing  v.  Waller  (Iowa)  05  N.  W.  832. 

[b]  (Iowa  |   1886.) 

Testimony  of  a  defendant's  breach  of  a 
ccntracl  is  not  rendered  inadmissible  because  at 
the  lime  it  is  offered  plaintiff  lias  not  yet  proven 
his  own  compliance  with  its  terms. — Peterson  v. 
Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co. 
(Iowa)  or,  N.  \V.  96. 

[c]  (Iowa:    1890.) 

In  an  aetion  against  a  surviving  husband, 
on  his  wife's  note,  it  is  proper  to  admit  in  evi- 
dence  the  verbal  promise  of  the  husband,  made 
afli  r  her  death,  to  pay  the  note,  to  be  follow- 
ed by  evidence  that  the  promise  was  made  on  a 
new  consideration,  such  as  to  prevent  and  save 

il xpense  of  ad ninistration. — Leipird  v.  Stot- 

ler  (Iowa)  66  X.  W.  150. 

[d]  (Iowa;    1897.) 

An  appellate  court  will  not  interfere  with 
the  discretion  of  the  trial  court  as  to  the  or- 
der in  which  evidence  is  permitted  to  be  intro- 
duced.— Kramer  v.  Messner  (Iowa)  69  N.  W. 
1142. 

[e]  (Mich.;   1894.) 

The  exclusion  of  testimony  which 
would  be  valuable  only  when  supported  by  an 
agri  ement  alleged  to  have  been  made  between 
the  parties  until  such  agreement  is  proved  is 
proper. — Lungerhausen  v.  Crittenden  (Mich.)  61 
N.  W.  270. 

103  Mich.  173. 

[f]  (Mich.;    1895.) 

Where  plaintiff,  on  examination  in  chief, 
denies  having  made  a  certain  statement,  and,  on 
rebuttal,  details  the  entire  conversation  in  which 
the  statement  is  alleged  to  have  been  made,  it  is 
in  the  discretion  of  ihe  court  to  allow  evidence 
on  surrebuttaJ  impeaching  the  plaintiff  by  prov- 
ing that  his  reputation  for  truth  is  bad. — Devon- 
shire v.  Peters  (Mich.)  63  N.  W.  973. 

104  Mich.  501. 

tg]      (Mich.;    1896.) 

In  an  action  by  a  mortgagee  against  oth- 
er creditors  of  the  mortgagor  for  wrongful  seizure 
of  the  mortgaged  property,  it  is  not  error  to  admit 
in  evidence  the  mortgage,  without  the  note  which 
it  was  given  to  secure  first  being  put  in  evidence. 
—Louden  v.  Vinton  (Mich.)  06  N.  W.  222. 

[h]     (Wis.;    1895.) 

When  the  cross-examination  of  the  plain- 
tiff in  an  action  on  an  implied  contract  brought 
"in  the  fact  that  there  was  a  written  contract 
between  the  parties  covering  the  subject-mat- 
ter of  the  suit,  it  was  not  error  to  receive  such 
written  contract  in  evidence  before  the  defend- 
ant entered  upon  his  defense. — Tietz  v.  Tietz 
(Wis.  i  62  X.  W.  939. 
90  Wis.  66. 

[i]     (Wis.;    1890.) 

Where  defendant  denies  that  plaintiff  is  a 
bona  fide  purchaser  of  the  note  in  suit,  and 
-lso  alleges  a  failure  of  consideration  for  the 
note,  the  court  may  admit  evidence  on  both 
questions  as  it  is  offered  by  defendant. — Warren 
v.  Rosenberg  (Wis.)  69  X.  W.  339. 


§   17. 


Rebutting    evidence. 


[a]     (Iowa;    1897.) 

Where  a  ease  was  ordered  to  be  heard  on 
depositions,  and  the  court  in  its  discretion  al- 
lows one  party,  without  notice  to  the  other,  to 
introduce  documentary  evidence,  it  was  error  to 
refuse  to  allow  the  latter  to  rebut  it.— Clapp  v. 
Greenli  e  (Iowa)  69  X.  W.  1049. 
fb]     (Mich.)    1895.) 

Where  defendant  offered  evidence  that 
decedent  died  from  the  effects  of  intoxication, 
which  would  avoid  the  policy  sued  on.  it  was 
in   the   discietion  of  the   trial   court   to  permit 


plaintiff  to  introduce  in  rebuttal  evidence  of  de- 
cedent's  habits.— Maier   v.    Massachusetts   Ben. 
Ass'n  (Mich.)  65  N.  W.  552. 
[c]     (Minn.;    1896.) 

It  is  within  the  discretion  of  the  trial 
court  to  refuse  to  allow  in  rebuttal  evidence 
which  should  have  been  given  in  chief. — Hale  v. 
Life  Indemnity  &  Investment  Co.  (Minn.)  08  N. 
W.  182. 

Id]      (Wis.;    1895.) 

The  admission  in  rebuttal  of  direct  evi- 
dence, which  plaintiff  knew  existed,  and  for 
which  lie  had  a  witness  (ires, ait  before  the  close 
of  his  ease,  is  not  reversible  error  where  the  rec- 
ord does  not  show  that  it  was  withheld  to  sur- 
prise the  adverse  party,  or  that  its  admission  was 
an  abuse  of  the  court's  discretion. — Metiowan 
v.  Chicago  &  X.  W.  Ry.  Co.  (Wis.)  04  X.  W. 
891,  91   Wis.  147. 

§   18.    Receiving;   testimony    after   parties 
have   rested. 

fa]     (Iowa;    1895.) 

After  plaintiff  rested,  the  court,  on  mo- 
tion, announced  its  intention  to  direct  a  verdict 
for  defendant.  Plaintiff  thereupon  offered  fur- 
ther testimony  which  was  received.  Held, 
that  there  was  no  error. — Sawin  v.  Union  Bldg. 
&  Sav.  Ass'n  of  Des  Moines  (Iowa)  04  N.  W. 
401. 

[b]  (Mich.;    1895.) 

When  an  application  to  open  a  case,  aft- 
er the  evidence  was  in,  for  further  proof,  fails 
to  point  out  what  the  testimony  sought  to  be 
introduced  will  show,  and  the  evidence  would, 
under  the  pleadings,  have  been  inadmissible 
in  the  first  instance,  there  is  an  abuse  of  discre- 
tion in  opening  the  case.  —  Wagar  v.  Bowley 
(Mich.)  62  X.  W.  293. 
104  Mich.  38. 

[c]  (Minn.;    iwic.i 

After  a  cause  has  been  submitted  to  the 
court,  it  cannot,  on  its  own  motion,  and  with- 
out a  hearing,  open  the  same,  and,  on  verbal 
notice  to  the  attorney  of  the  party  whose  inter- 
ests are  to  be  affected,  take  further  testimony. 
—Stein  v.  Roeller  (Minn.)  08  N.  W.  1087. 

[d]  (Nob.:    1896.) 

The  granting  or  overruling  of  an  applica- 
tion, by  a  partv  who  has  rested  his  case,  to  in- 
troduce further  testimony,  is  within  the  discre- 
tion of  the  court:  and  where  such  an  applica- 
tion has  been  allowed  to  admit  testimony  on 
certain  subjects,  and  the  party  seeks  to  extend 
the  privilege,  so  as  to  include  other  subjects, 
it  is  within  the  discretion  of  the  court  to  grant 
or  refuse  such  extension. — Omaha  Real  Estate 
«fc  Trust  Co.  v.  Reiter  (Neb.)  00  X.  W.  658. 
47  Xeb.  592. 

§    19.    Experiments — Discretion    of    court. 

[a]  (Iowa:    1896.) 

In  an  action  for  personal  injuries  an  expert 
stated  thai  the  dilated  condition  of  plaintiff's 
eyes  was  traceable  to  abnormal  condition  of  the 
heart,  and  was  permitted  without  objection  to 
make  certain  experiments  with  the  plaintiff's 
eyes  in  the  presence  of  the  jury.  Held,  that  the 
refusal  of  the  court  to  permit  defendant  to  make 
the  same  experiments  with  some  other  person, 
to  show  that  the  same  results  would  be  produced, 
on  the  ground  (hat  the  court  did  not  have  time 
to  find  a  norma]  man,  is  within  the  discretion  of 
the  court.— Homan  v.  Franklin  County  (Iowa) 
68  X.  W.  559. 

[b]  (Xeb.;    1897.) 

It  is  not  an  abuse  of  discretion,  in  an  ac- 
tion for  injuries  by  reason  of  a  defective  side- 
walk. io  exclude  evidence  of  experiments,  made 
a  year  after  the  injury,  tending  to  show  that 
a  light  in  an  adjoining  house,  situated  sim- 
ilarly to  the  light  burning  at  the  time  of  the 
accident,  lighted  tin-  surface  for  a  radius  of 
scleral  feet  from  the  place  of  the  defect.— 
City  of  Ord  v.  Xash  (Neb.)  09  X.  W.  961. 
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s   20.    Error   cured. 

(Neb.i    iwiii.i 

Ei  ro  ;  the  te  itimony  of  a  wM 

ness  w  bo  ii:is  qo1    !"■'  "     bowii   to  posa    i    tin 

«  ii i< ■•  i   when,   by    mea  n 

i  foundation  i>  laid  (oi  tea 

Hmony.    Chicago,    l'>.    it   Q.    K.   Co.    v.    Shatter 
(Neb.)  68  N.  W.  342. 


III.    OBJECTIONS   TO   EVIDENCE  AND 
RULINGS  THEREON. 

Misconducl  of  counsel  in  offering  or  introducing 

i  \  idence,  see  post,  s  36. 
In  criminal  cases  ninal  Law,"  §§  73-78. 

Objections  first  raised  on  appeal,  see  "Appeal," 

§  200. 

S   21.    In  general. 

[a]  (Iowa;    1896.) 

\\  Im  fi  evidence  has  been  properly  admit- 
ted over  objection,  subject  to  being  made  com 

peteni  by  furthei   evidence,  the  objector  can 

urge  the  nonproduetion  of  further  evidence  as 
error,  unless  he  called  the  attention  of  the  court 
in  the  omission. — Leipird  v.  Stotler  (Iowa)  66  N. 
W.  150. 

lb]     (Iowa;    1896.) 

Plaintiff  cannot  complain  of  rulings  ex- 
cluding exhibits  attached  to  a  deposition,  where 
after  defendant  withdrew  all  objection  to  Buch 
exhibits,  plaintiff  failed  to  read  (hem  to  the 
jury. — Shakman  v.  Potter  (Iowa)  66  N.  W. 
1045. 
to]     (Minn.;    1897.) 

To  lay  a  foundation  for  the  introduction 
of  testimony  given  at  a  former  trial,  ri 
ent  offered  an  affidavit  to  which  appellant's 
counsel  objected.  The  court  stated:  "Bvi- 
lence  received  subject  to  the  objection."  No 
other  ruling  was  made,  and  the  testimony  giv- 
en at  the  former  trial  was  received  without  ob- 
jection. Ih-iil,  that  the  court  merely  took  the 
objection  under  advisement,  and  therefore  the 
question  of  the  admissibility  of  the  affidavits 
was  not  presented  by  the  record. — Johanson  v. 
Iloff  (Minn.)  69  N.  W.  705. 

S   22.    Sufficiency  and  scope  of  objections. 
Tal     (Iowa;   1895.) 

The  objection  that  a  question  addressed 
to  a  witness  has  assumed  a  fact  not  proven 
cannot  lie  urged  on  appeal  on  an  objection  go- 
ing only  to  the  incompetency  of  the  witness. — 
Bussard  v.  Bullitt  (Iowa)  64  X.  W.  658. 

[b]  (Iowa;    1890.) 

Where  evidence  was  admissible  against  one 
of  two  defendants,  an  objection  to  it  on  the 
ground  that  it  was  incompetent,  irrelevant,  and 
,i  n  terial  did  not  raise  the  question  of  its  admis- 
sibility against  the  other  defendant.— Allen  v. 
Barrett  (Iowa)  69  N.  W.  272. 

[c]  (Iowa;   1897.) 

Objections  to  an  offer  of  an  account  book, 
and  especially  of  certain  pages  thereof:  "To 
which  idler  i  he  defendants  object  as  incompe- 
tent, immaterial,  as  to  each  and  every  item  in 
said  testimony,  ami  to  each  and  every  item  on 
the  hook  ami  on  the  pagi  referred  to  as  incom- 
petent and  immaterial.  The  proper  foundation 
has  not  been  laid  as  for  the  introduction  of  tin' 
testimony  offered."  is  mi  rely  an  objection  for 
want  of  proper  foundation,  an  I  does  no)  raise 
the  point  that  can-tain  items  of  cash  payments 
therein  shown  were  not  admissible  to  show 
payment  of  notes  involved. — Mathews  v.  Her- 
rou  (Iowa)  70  X.  W.  Vol,. 

[d]  (Mich.;    1894.) 

A.  motion  to  strike  out  all  of  a  witness' 
testimony  is  properly  overruled  when'  part  of 
the  same  is  competent. — Totten  v.  Burhaus 
(Mich  I  01   \    W.  58. 

103  Mich.  6. 


[e]     (Mloh.i    is:tr..) 

i  in   an   ohjei  I  ion    t..  ns  incom- 

petent    the  incompel 

tsaac  v.  Mi  Lean  (Mich.)  64  X.  W.  2. 

IfJ     (Midi.;    1890.) 

A  n  objection  that  a  I  wit 

more,    will 
idered,  unless  I 
was   t.l(,  palpable   to   ■  gnment  of 

i to  call  the 

i  to  it. — Bivard  v.  Rivard  (Mich.)  66  X 
\Y.  681. 

[el     CMii-h.;    1896.) 

An  objection   to  n  question  as  "im 

lent"  is  too  general  to  raise  an: 
view    unless    the    real    obi 

v.  Hickey  (Mich.)  66  X.  W*.  L090. 

[b]     (Mlcb.;    1896.) 

An  objection  to  the  ml  miss  ion  of  evide 
on  the  ground  of  "incompetency  and  im 
ity"  is  not  sufficiently   specific. — Hanson  v.  \'t  ■ 
ton  (Mich.)  68  N.  W.  152. 

[i]     (Mich.;    1897.1 

Where,  prior  to  the  accident,  plaintiff 
been  ai  '  out  nursing,  and  if. 

objection   to   evidence   thai    she    had    since    hail 
three  calls  to  go  out  nursing  was  that  il   was  im 
material,    defendant    could    not    urge    on    a 
that    the    evidence    was    not    admissible    bee 
plaintiff's   calling   was    not  set  our   in    I 
ration.-  -Heddle  v.  City  Electric  Kv.  Co.  (Mich.) 
7i »  X.  W.  1096. 

[jj     (Minn.;    1895.) 

Under  an  objection  to  the  admissii 

dcix n  the  ground  thai  it  was  inc il    in 

immaterial,   or   that   it   showed   t! i 

suit    to    lie    embraced    in    a    writing,    the 

could   not    consider   whether  the  evid was 

a  Imiasible    under   the    pleadings.— Vaughan    v. 
McCarthy  (Mil  n.l  65  N.  W.  249. 
63  Minn.  221. 

[Is]     (Minn.:    1897.) 

The  question  of  the  competency  of  adu 
sions  of  a  person  under  guardianship,  te 
to  bind  his  estate,  is  not  presented  to  the  su- 
preme  court  by  a  record   showing  that    win   i 
the   admissions  were   received   there   was    q 
ing  before  the  court  as  to  the  fact  of  the  gu  i 
ianship    except    counsel's    statement,    after    his 
objection    that    the   admissions    were    "inc 
tent,  irrelevant,  and  immaterial"  had  been  i 
ruled,    that    he    wished    it   to    appear    of    record 
that  he  would  show  that  the  person  was  : 
guardianship  when  the  admissions   were  made; 
evidence    of    the   appointment    of    the    guardian 
not    being  given    until   the   admissions    were   all 
iu. — Johanson  v.  Hoff  (Minn.)  6!)  X.  W.   f05. 

[1]      (Sell.;    1896.) 

Aii  objection  to  a  hypothetical  question, 
that  it  is  "in, ■ompetent,  immaterial,  and  il 
vant,"  is  too  genen  1  to  raist  the  point  that  the 
question  involves  erroneous  statements  of  evi- 
dence.—Chicago,  R.  1.  &  I'.  R.  Go.  v.  Archer 
(15  X.  W.  1043,  46  Neb.  907. 

[m]      (S.  D.:    1896.) 

On  a    second    trial   a   witness  was  asked    to 
state  what  a  deceased  witness  testified  I 
former    trial    with    reference    to   certain    facts, 
which  was  objected  to  on  the  ground  that  tic 
evidence    was    incompetent,    irrelevant,    and    im 
mab  rial,    and    thai     no    proper    foundation    had 
been  laid.    Held,  that  the  objection  \\ . 
eral  to  raise  the  question  that  no  proper  foun- 
dation   was   laid    for  such   evidence    by    showing 
that  the  deceased  witness  was  sworn,   and   linn 
the  witness  could  give  the  substance  of  tl  ■ 
timony  id'  such  deceased  witness,  both  on 

and  cross  exan  ar  tion. — Tanderup  v.  Hans S 

D.i  66  X.  W.  1U73. 

[n]     (Wis.;    1895.) 

An    objection    to    the   certified    copy    of    a 
record,  mi  I  le  ground  of  the  form  in  which  it  was 
certified,  should  specifically   point  oio    . 
— Nicolai  v.  Davis,  64  X.  \V.  1001,  01  \\  is 
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(§  27)     lt-o6 


[o]     (Wis.;    1896.) 

Where  a  bundle  of  letters,  offered  at 
the  same  time,  contained  one  written  after  the 
alleged  alienation  of  the  wife's  affections,  a 
general  objection  to  them  on  the  ground  that 
they  were  privileged  communications  was  prop- 
erly overruled,  since  the  ohjeetion  i"  the  one 
letter  should  have  been  specific. — Horner  v. 
Yanee  (Wis.)  67  N.  W.  720. 
93  Wis.  352. 

[pi     (Wis.;    1806.) 

Under  a  general  objection  to  the  admis- 
sion of  certain  testimony,  an  assignment  char- 
gins  error  in  that  the  questions  were  not  put 
in  the  proper  form  is  not  ground  for  reversal. 
—Donovan  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
67  N.  W.  721. 

93  Wis.  373. 

IqJ     (Wis.;    1896.) 

A  general  objection  to  a  question  asked  a 
witness  as  being  "incompetent,  irrelevant,  ami 
improper"  is  not  sufficient  to  raise  the  point  on 
an  assignment  of  error  that  it  was  too  broad, 
ami  should  have  been  confined  by  the  court 
within  more  narrow  limits. — Pool  v.  Milwau- 
kee Mechanics'  Ins.  Co.  (Wis.)  69  N.  \V.  65; 
Same  v.  Farmers'  Fire  Ins.  Co.,  Id. 

i   23.    Motion  to  strike  out. 

la]     (Iowa;    1896.) 

In  a  proceeding,  tried  by  the  court  alone, 
to  recover  from  an  administrator  money  al- 
leged to  have  been  paid  on  a  note  in  excess  of 
the  amount  due.   it   was  not   error  to   refuse  to 

strike  out  testimony  of  ill lent's  son  that  the 

note,  which  was  introduced  to  show  that  it 
bore  the  same  indorsements  before  decedent's 
death  as  it  did  after,  was  in  a  locked  drawer 
from  the  time  of  decedent's  death  until  the  ex- 
amination of  his  father's  papers,  though  the 
witness  stated  on  cross-examination  that  he 
never  inspected  tin'  drawer  to  ascertain  if  it 
was  locked,  and  tha!  he  was  not  at  the  house 
on  some  days  between  the  death  of  his  father 
and  the  examination  of  said  papers. — Erusha  v. 
Tomash  (Iowa)  67  N.  W.  390. 

[l»]     (Iowa;    1897.) 

In  an  action  for  rent  of  a  barn,  a  refusal 
to  strike  out  evidence  of  an  agreement  made  in 
plaintiff's  absence,  whereby  her  husband  was  to 
build  the  barn,  and  keep  defendant's  horses 
therein,  in  consideration  of  an  advance  in  his 
salary  as  teamster.  was  proper,  where  further 
evidence  was  given  tending  to  show  that  plain- 
tiff afterwards  learned  of  such  agreement,  and 
acquiesced  therein. — De  Lay  v.  Carney  Bros. 
(Iowa I  69  X.  W.  1053. 

[c]     (Mich.;    1896.) 

Where  testimony  was  received  without 
objection,  and  a  motion  to  strike  it  out  gave 
no  reason  for  the  request,  an  order  denying  the 
motion  will  not  be  reviewed. — Runnells  v.  Vil- 
lage of  Pentwater  (Mich.)  07  N.  W.  55S. 

[u]     <  U  in  ii.:    1895.) 

Where  the  cross-examination  by  defend- 
ant of  an  expert  witness  was  confined  to  the 
point  whether  the  opinion  of  the  witness  was 
biscl  on  an  unsworn  statement  made  out  of 
court,  defendant's  motion  "to  strike  out  the  ti  sti- 
mony  of  this  witness,  for  the  reason  that  it  ap- 
pears to  be  based  in  part  on  the  unsworn  state- 
ment" of  another,  was  sufficiently  specific. — 
Miller  v.  St.  Paul  City  It.  Co.  (Minn.)  64  N. 
W.  554. 

62  Minn.  216. 

§   24.    Evidence     admissible     for     certain 
purposes. 

[a]     (Mich.;    1890.) 

Where  evidence  is  admissible  for  any  pur- 
a  general  objection  that  it  is  irrelevant,  in- 
competent,  and   immaterial,   without    stating   the 
se  ground   ci    exception   relied    upon,   is   not 
sufficient.— John  Hutchison  Manuf'g  Co.  v. Pinch 
(Mich.)  00  N.  W.  340. 


[b]     (Minn.;    1895.) 

In  an  action  on  a  note  payable  to  order 
by  an  indorsee  thereof,  the  complaint  all 
as  to  the  transfer,  merely  that  the  note  was 
"sold,  assigned,  and  delivered"  to  plaintiff.  The 
indorsement  was  admitted,  over  defendant's  ob- 
jection,  to  prove  the  transfer  to  plaintiff,  and 
the  court  charged  that  if  plaintiff  bought  the 
note  in  good  faith,  for  value,  without  notice, 
he  should  recover.  //■/</,  that  by  failing  to  ob- 
ject to  the  charge  defendant  waived  the  objec- 
tion that  the  indorsement  was  not  admissible  to 
give  plaintiff  the  rights  of  a  bona  fide  purchaser. 
— Red  River  Valley  Inv.  Co.  v.  Cole  (Minn.)  64 
N.  W.  1149. 

02  Minn.  4o7. 

§   25.    Evidence    partly    admissible. 
(Mini:.:    1895.) 

It  is  proper  to  refuse  a  motion   to  strike 
out  testimony   when  it   applies  to  competent  as 
well   as   to   incompetent   testimony. — Roeller  v. 
Hall  (Minn.)  64  X.  W.  559. 
62  Minn.  241. 

§  26.    Change   of   objection   on   appeal. 

[a]  (Iowa;    1890.) 

Where  the  objection  to  the  admission 
in  evidence  of  the  books  of  account  of  an  hotel 
keeper,  to  prove  payment  of  certain  cash  items 
contained  therein,  is  on  the  ground  merely  thai 
propel  preliminary  proof  was  not  made,  the  ob- 
jection that  cash  items  in  books  of  account  of 
one  not  a  broker  or  hanker  cannot  he  thus 
proven,  cannot  he  raised  on  appeal. — Mathews  v. 
Herron  (Iowal  67  N.  W.  220. 

[b]  (Midi.;    1895.) 

Error  in  the  admission  of  testimony  will 

not  be  considered  on  appeal  unless  the  grounds 

of    objection    weie    stated    at    the    time;     and 

counsel  will  be  limited  to  the  reasons  then  given. 

Mahiat  v.  Codde  (Mich.)  04  X.  W.  194. 

§  27.    Waiver    of    objections. 

[a)     (Iowa:    1896.) 

Where  the  court  reserves  its  ruling  on  an 
objection  to  the  admission  of  writings  in  evi- 
dence, the  party  objecting  waives  his  objection, 
by  failing  to  ask  for  the  ruling  reserved,  in  the 
event  that  the  case  goes  to  the  jury  with  such 
writings. — State  v.  Cavanaugh  (Iowa)  08  X.  W. 
452. 

[bj     (Iowa;    1896.) 

Ruling    on    motion    to    strike    out    evidence 

not  having  been  made  or  insisted  on,  any  error 

in  admitting  the  evidence  is  waived. — Langham- 

mer  v.  City  of  Manchester  (Iowa)  68  X.  W.  688. 

[cj     (Iowa;    1S9(>.) 

A  party  who  objects  to  the  withdrawal  of 
evidence  admitted  against  his  objections  cannot 
ceio|  lain  of  its  admission. — Geiger  v.  Payne 
(Iowa)  69  X.  W.  554. 

[dl      (Mich.;    1894.) 

After  a  party  has  obtained  one  adverse 
ruling   upon   his   objection   to   evidence,    he   may 

meet  such   evid :e   by   counter  proof  without 

waiving  the  error. — McKinnon  v.  Gates  (Mich.) 
01   X'.   W.   7-1. 

102  Mich.  61S. 

[e]  l  Minn.:     1896.) 

Error  in  excluding  on  cross-examination 
a  question  which  was  properly  asked  could  not 
I"-  taken  advantage  of  where  counsel  stated 
that  the  only  purpose  of  the  question  was  im- 
peachment, for  which  purpose  it  was  not  prop- 
er.— Colbv  v.  Colby  (Minn.)  67  N.  W.  663. 
04  Minn.  549. 

[f]  (Minn.;    1897.) 

Depositions  were  taken  on  a  stipulation 
which  waived  all  objections  i  xcept  to  the  com- 
petency, relevancy,  and  materiality  of  the  testi- 
mony. Tin'  parties  at  the  examination  took  and 
had   noted    certain   ol  ;  i    the    testimony. 

Held,  that  a  party  could  not.  on  the  trial,  o 
to  other  parts  of  the  testimony.— Pioneer  Sav- 
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i  i;i  \l,  in. 


(§  3:3;    is  10 


&    Loan   i  !o,  v.  St.   Paul   Fire  &  Marino 
Ins.-i  lo    i  J,  m.)  To  N.  \V.  079. 
Ik  I     (Neb. |    (890.) 

The  susti rig  of  an  object  Ion  to  a  que  ition 

i>m    to  one's  own   witness   cannot    be   reviewed, 

h  here  1 1 implaining  partj   failed  to  make  an 

offer   of   the   testi ty    indicating    what    I s- 

l  to  prove  bj    the  witness.    Denise  v.  City 
of  Omah  i  I  \Tob.)  G9  N.  W.   1 L9. 
in  I     (Neb.)    1807.) 

An  i  a  eption  n  el]  taken  to  the  exclusion 
of. evidence  is  not  waived  by  a  failure  to  present 
the  same  ground  of  objection   by   an  exception 

i"  i istruction  give ■  refused.     Rosenthal 

v.  Ogden  (Neb.)  69  N.  \Y.  77!t. 


§   28.   Failure    to   specify    ground    of 

objection. 

[a]  (Iowa;    L895.) 

Where  an  objection  to  testimony,  or  a 
motion  to  strike  it  out,  is  made  without  stating 
the  grounds  therefor,  il  should  be  overruled.— 
Stevenson  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa) 
61  N.  W.  964. 

[b]  (Iowa;    1890.) 

Unless  a  party  objecting  to  evidence  states 
valid  reasons  for  its  exclusion,  the  objection  is 
properlj  overruledj  though  a  sufficient  ground  for 
excluding  it  may  exist.  —  Puth  v.  Zimblcman 
(Iowa)  68  N.  W.  895. 

[c]  (Mich.;    1894.) 

The   overruling  of  an  objection   to  evi- 
dence  will  not  he  reviewed  where  no  ground  for 
the  objection  is  stated.— Lungerhausen  v.  Crit- 
tenden (Mich.)  61  X.  W.  270 
103  Mich.  173. 

§   29.   —    By    admission    of    other    evi- 
dence  without   objection. 

[a]  (Iowa;    1895.) 

Where,  on  cross-examination,  defendant 
is  required,  ever  objection,  to  testify  to  certain 
facts,  lie  waives  any  error  committed  in  over- 
ruling the  objection  by  afterwards  testifying 
to  the  same  facts  without  objection.— State  v 
Eifert  (Iowa)  65  X.  W.  30D. 

[b]  (Iowa;    1S95.) 

In  an  action  against  a  city  for  injuries 
from  a  defective  sidewalk,  where  a  witness  for 
plaintiff  testified,  over  defendant's  objection,  as 
to  repairs  aftei  the  accident,  and  other  wit- 
nesses, including  one  of  defendant's,  testified 
without  objection  as  to  such  repairs,  defendant 
was  not  prejudiced  by  the  allowance  of  the  ques- 
tions.—Hunt  v.  City  of  Dubuque  (Iowa)  65  N. 

[c]  (Neb.;   1896.) 

Error  cannot  be  predicated  on  the  admis- 
sion of  certain  testimony,  where  ample  testimony 
of  the  same  nature  was  admitted  without   objec- 
tion.—Hickman  v.  Layne  (Xeb.)  60  X.  \V    298 
47  Neb.  177. 

§   30.    Delaying  objection   until  aft- 
er answer. 

[a]  (Iowa;    1S95.) 

Objections  to  tie  admission  of  testimony, 
made  after  questions  have  1 a  answered,  can- 
not be  considered  on  appeal.— Duer  V  Allen 
(Iowa  I  64  X.   \V.  682. 

[b]  (Neb.;    1896.) 

Where  a  question  is  asked  a  witness,  in 
itself  proper  and  not  open  to  objection,  the  ad- 
verse party  does  not  waive  his  right  to  object  to 
an  answer  containing  inadmissible  matter  by  not 
objecting  to  the  question  itself.— Malm  v  Thelin 
(Neb.)  66  X.  W.  650. 
47  Neb.  686. 

[c]  <S.  !>.:    isn.-,.| 

An  objection  interposed  to  a  question 
niter  a  responsive  answer  has  been  given  comes 
too  late  to  make  an  adverse  ruling  thereon 
available  error.-- Vermillion  Artesian  Well,  Elec 
trie  Light,  Mining.  Industrial  &  Improvement 
Co.  y.  City  of  Vermillion  (S.  D.)  01  N  W.  80° 
0  S.  D.  466. 


§   31.   Taking  objection  by  motion  to 

strike  out. 

la]     (Hlnn.i    imi:,., 

where  a  party,  though  fully  aware  of  the 

i  he  question,  it   svae   

to  oi  i  mile  his  mi  out  the  answer 

—Barnes    r.    Christofferson    (Minn.)   til    X.    \\ 

til'  .Minn.  318. 
[b]     |WI»:    is!).-..) 

where    uo    objection    was    made   to    the 
asking  of  a  question  and  the  answering 

d  was  in  the  discreti i   the  trial  court 

to  donj    a   motion   to  strike  oul    the   n 
incompetent.    Gran  v.  Houston  (Neb.)  til  X    \V 
240,   I.".  Neb.  813. 

§   32.   Necessity   of   motion   to   strike 

out. 

[a]     down;    ISO.-,.) 

Where  a   witness,  in  answer  to  n  pro) 
question,  and  in  connection  with  other  statements 
admissible,  testifies  also  as  to  a  matter  ini 

sible,  in  o\  idence,  in  the  absi  m f  a  moti 

strike  ou1  the  inadmissible  testimony  its  ad- 
mittance is  do!  ground  for  reversal.— Bailey  v. 
Bailey  (Iowa)  63  X.  W.  341. 

[bj     (Midi.;    (894.) 

Where   an   objection  to  evidence   is   not 

made  until  the  si has  been  admitted,  an  as 

signmen)    based    ther i    cannot    be   considered 

in  the  absence  of  a  motion  to  strike-  out    such 

ice.-  Totten  v.  Burhans  (Mich.)  oi  X.  W. 
58. 

103  Mich.  6. 

[<•]     (Micb.;    ls:>7.) 

VI  here  a  witness  gives  an  incompetent 
answer  to  a  competent  question,  the  adverse 
party  waives  the  objection  unless  he  moves 
to  strike  out  the  answer.— Weiser  v.  Welch 
(Mich.)  70  N.  W.  438. 

[d]  (Neb.;    ts!ir,.i 

The  error   of    admitting    improper    evi- 
dence will  not  be  reviewed  in  the  absence  of  a 
motion  to  strike  such  evidence  from  the  record. 
—Kissinger  v.  Staley  (Neb.)  63  N.  W.  55. 
41  Xeb.  783. 

[e]  (Wis.;   1895.) 

In  an  action  for  personal  injuries,  the 
daughter  of  plaintiff,  testifying  as  a  witness 
for  her.  after  an  oojection  was  overruled  to 
the  question,  "Do  you  know  of  any  eoi 
or  of  the  fact,  ct  any  peculiar  feeling  in  the 
limb?"  answered.  "At  times  she  feels  very  mu  h 
numbed,  she  has  said.— not  much  feeling  in  ii  " 
Defendant  made  no  motion  to  strike  out  this 
answer.  Eeld,  that  a  judgment  for  plai 
would  not  he  reversed  because  the  answer  im- 
properly included  the  complaints  made  by  plain- 
tiff.—Tebo  v.  City  of  Augusta  (Wis.)  63'  X.  W. 

ll  I  lo. 

90  Wis.  405. 

[f]  (Wis.;    1896.) 

A  party  cannot  predicate  error  on  n 
statement  volunteered  by  his  own  witness  on 
cross-examination,  which  he  did  not  ask  to 
have  stricken  out.— Lindner  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.  (Wis.)  07  X.  W.  1125 
03  Wis.  526. 

§   33.    Objections  to  evidence  by  party  of- 
fering or  eliciting. 

la]     (Iowa:    1S!><;.> 

A  party  cannot  complain  nf  evidence 
elicited  by  himself.— Xagle  v.  Fultner  (Iowa)  67 
X.  W.  369. 

[b]      (Neb.:    1895.) 

A  party  who  asks  his  adversary  to  of- 
fer in  evidence  an  instrument  of  doubtful  c  m 
peteney  cannot  urge  on  appeal  that  the  instru- 
ment was  incompetent.— Smith  v.  Brown  (Xeb.) 
Ui  X.  VV.  714,  40  Neb.  230. 


1841     (§  34) 
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§  34.    Estoppel    raised    by    objections    to 
competent  evidence. 

(Minn.:     1894.) 

One  whose  objection   to   competent  evi- 
dence  to  prove  a  fact  is  sustained  is  uol  estopped 
to  say  that  the  fact  has  nol  been  proved.— Peo- 
ple's Bank  v.  Howes  (Minn.)  61  N.  W.  457. 
59  Minn.  420. 

§   35.    Instruction  to  remove  effect  of  er- 
ror. 

down;    1894.) 

In  an  ;.etion  on  an  accident  policy  condi- 
tioned that  it  shall  not  cover  injuries  received 
by  the  insured  while  fighting,  it  appeared  that 
insured  was  shot  in  a  difficulty.  Plaintiff's 
counsel,  against  defendant's  objection,  stated, 
in  the  presence  of  the  jury,  that  he  propo 
to  show  that  the  person  by  whom  deceased 
was  shot  had  several  days  before  attempted 
to  secure  a  pistol,  and  that  such  person  had 
grabbed  at  ins  red's  watch  and  money  with  a 
drawn  revolver,  and  evidence  as  to  the  person's 
attempt  to  secure  a  revolver  was  introduced. 
The  evidence  was  afterwards  stricken  out,  and 
the  jury  were  admonished  to  disregard  the 
counsel's  proposal  and  the  evidence.  Held, 
that  it  was  error  to  refuse  to  direct  the  jury,  in 
istructions.  to  disregard  the  evidence  and 
sal,  the  previous  admonition  alone  being 
insufficient  to  remove  possible  prejudice. — Jones 
v.  United  States  Mut.  Ace.  Ass'n  of  City  of 
New  York  (Iowa)  61  X.  \V.  4S5. 
92  Iowa,  G52. 


IV.    CONDUCT,   ARGUMENT,   AND   RE- 
MARKS OF  COUNSEL. 

Matters   necessary   to   review,    arguments    and 
remarks  of  counsel,  see  "Appeal,"  §  238. 

§   36.    Misconduct    in    offering   or   produ- 
cing evidence. 

[a]  (Iowa:    1806.) 

After  an  objection  had  been  sustained 
to  plaintiff's  offer  to  show  that  defendant  of- 
fered money  to  the  judge  who  was  to  have  pre- 
sided at  the  trial  of  the  case. — saying  to  him 
at  the  time  the  offer  was  made.  "Take  this, 
so  that  you  will  give  me  a  fair  show," — plaintiff 
again,  on  defendant's  denial  on  cross-examina 
tion  of  having  in  sitement. 

evidence.     Held  no  ground  for  reversal. — Irlbeck 
v.  Bierl  (Iowa)  67  N.  W.  400. 

[b]  (Mich.;    l.N!>(;.) 

A  judgment  will  not  be  reversed  be- 
cause of  improper  remarks  made  by  counsel 
in  offering  testimony,  where  the  testimony  is 
excluded  by  the  court  as  immaterial,  and  it 
appears  improbable  that  the  jury  were  in- 
fluenced by  the  language  used. — Provost  v. 
Brueck  (Mich.)   G7  X.   W.   1114. 

§   37.    Misconduct  in  cross-examining, 
down;    1895.) 

Defendant's  counsel,  on  cross-examina- 
tion of  plaintiff,  asked  numerous  questions  re- 
flecting on  plaintiff's  moral  character,  after  ob- 
jection to  questions  of  similar  import  were  sus- 
tained, and  in  disregard  of  the  rulings  of  the 
court.  Held  reversible  error. — Hood  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa)  64  N.  W.  261. 

§  38.    Right  to  open  and  close, 
la]     down:    1S!15.| 

A  defendant  who  admits  the  allegations 
of  the  complaint  and  seeks  to  defeat   them  by 

affirmative    defenses    is    properly    allowed    the 
opening  and  closing  argument-  the  jury. 

— Xames  v.  Dwelling-House  Ins.  Co.  of  Boston 
i I.,wa i  64  X.  W.  628. 
lb]     down:    189(3.) 

It  was  not  error  to  deny  the  right  to 
open   and   close  to  a   party    who  made   no   claim 


Eor  until  the  opening  statements  of  i 
ing  counsel  had  been  made. — Kassing  v.  Walter 
(Iowa)  65  X.  W.  832. 
[c]     (Iowa;    1897.) 

In  a  suit  on  a  firm  note,  the  "burden  of  the 
issue"  was  on  plaintiff,  entitling  him  to  the  open- 
ing and  closing  argument  to  the  jury  (Code  § 
2780),  where  thi  answer  was  a  general  denial 
(except  of  the  existence  of  the  partner 
with  certain  specific  denials. — Milwaukee  Har- 
vester Co.  v.  Crabtree  (Iowa)  70  X.  W.  704. 
Id]     i.\el>.:    1895.) 

Where,  without  objection,  one  party  as- 
sumes the  burden  of  proof,  the  refusal  of  the 
court  to  permit  the  other  party  to  open  and  close 
the  argument  to  the  jury  r. — Burgess 

v.  Burgess  (Neb.)  62  X.  W.  242. 
44  Neb.  16. 
[e]     IXeli.i    1896.) 

The  fact  that  the  party  holding  the  af- 
firmative waived  the  opening  argument  did  not 
deprive  him  of  the  right  given  by  Code  Civ.  Proc. 
S  283,  of  closing  the  ease  after  argument  by  his 
opponent. — Hickman  v.  Layne  (Xeb.)  CO  X.  W. 
298. 

47  Neb.  177. 

§  39.    Improper  arguments  and  remarks. 
la]     (Iowa;    1895.) 

While  reference  should  not  be  made  to  the 
result  of  a  former  trial,  judgment  will  not  be  re- 
versed because  counsel  stated  to  the  jury  in  argu- 
ment that  the  case  had  been  tried  before,  and 
that  the  veidict  was  in  the  record,  and  requested 
them  .to  examine  it  on  retiring. — Miller  v.  Boone 
County  (Iowa)  03  N.  W.  352. 

lb]     (Mich.:    1S90.) 

In  his  argument,  counsel  for  plaintiff  se- 
verely criticised  defendant's  witnesses.  No  ex- 
ceptions to  the  argument  were  taken  at  the 
time,  but,  by  permission  of  the  court,  they  were 
made  to  the  reporter.  In  the  charge  the  court 
said:  "I  do  not  see  any  occasion  for  any  criti- 
cism on  the  defense  made  in  the  case.  It  was 
perfectly  legitimate,  and,  if  it  satisfies  you,  it 
must  be  final:  but  you  are  the  sole  judges  up- 
on that  subject."  Held  that,  upon  the  record 
as  made,  the  argument  was  not  ground  for  re- 
versal.—Phippen  v.  Bay  Cities  Consol.  Rv.  Co. 
(Mich.)  OS  N.  W.  216. 

[c]     (Mich.;    1897.) 

It  is  reversible  error  for  counsel  to  state 
to  the  jury,  over  objection,  what  persons  who 
were  not  called  as  witnesses  would  have  tes- 
tified to.— Pringle  v.  Miller  (Mich.)  70  N.  W. 
345. 

§  40.    Comment  on  failure  to  produce  evi- 
dence. 
(Mien.;   1894.) 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  plaintiff's  attorney 
may  read  an  order  of  the  court  luce  cer- 

tain books,  supposed  to  contain  evidence  of  iis 
ownership  of  the  railroad,  fendant  had 

failed   to  produce,   and   may   comment   cm   such 
failure.— Williams  v.  Cleveland,  C,  C.  &  St.  L. 
Ry.  Co    (Mi<  I.  i  'il  X.  W.  52. 
102  Mich.  537. 

§  41.    Arguments   justified  by  evidence, 
la]     (Iowa;    1896.) 

A  judgment  will  not  be  reversed  because  of 
counsel's  denunciation  of  defendant's  conduct 
and  character,  in  his  argument  to  the  jury,  if 
the  proof  tends  to  sustain,  though  it  may  not 
actually  .  stablish,  the  truth  of  the  charges  so 
made.— Geigei  v.  Payne  (Iowa)  69  X.  W.  554. 

lb]      (Mich.;    1895.) 

In  replevin  for  a  piano,  the  price  of  which 
had  been  paid  by  defendant  to  one  acting  as  plain- 
tiff's agent,  but  who  failed  to  turn  over  the  money 
to  plaintiff,  evidence  that  such  person  agreed  to 
semi  a   piano  to  defendant's   house,   and  that  on 

i  e  day  a  piano  from  plaintiff's  store  was 
1  at  sui  li  house,  though  there  was  no  di- 


;  (§  11) 


TKIAT.,  iv. 


(§    '•'» 


■  ••  thai   pi  .  .1  it  to  sni  !> 

n     01 

ounsel  in  in  :       it  il 

;  i -ii     \.     I  I  (JJ     ..       i;|     \ 

\V.    L038. 
i<-|     i  Mich. |     iMi.-.l 

by  an   infant   for  injuries 
"rom  I  |(  wiilk.  .-I  witness 

idant  on  cross 

plaintiff's    counsel    was    being    i 

conn'ei  tion  with  tl  e:  and  it  i 

illage   authorities   senl    for   childn   i 
were   witnessi  re    the   trial,   and    put    to 

them  leadii  ions,  to  ascertain   n  hal  thej 

km  h   .-il. ..in    the  I     t.      ffi  Id,  ■■'■ 

meat  bj   plainl  iff's  counsel  to  the  jury  thai   the 

e  authorities  had  i spire  I   to  di  feal   the 

plaintiff's  recovery,  and  thai  he  b 

'    :-     '  les  of   the   defendant,    and   de 

dared  a  "spotted"  man,  because  he  was 
msel   for  plaintiff,  is  ground  for  re  i 
Strudseon  v.  Village'  of  Sand   Beach   (.Mich  i 
iin  N.  \v  616. 

[d]     (Neb.i    1805.) 

Where   defendant's   counsel    was   permit- 
ted, over  plaintiff's  objection,   to  si  ite  m 
in   his    argumen 

which  were  call   ila'ted  to  prejudice  the   jury,   it 
«'ns  ■  ir    reversal.  —  Stratton    v.    Nve 

(Neb  i  i  928. 

45  Neb:  619. 

§   42.    Appeal  to  prejudice, 
ta]     (Iowa;    J  SOS.) 

During  his  argument  :  for  defend- 

ant remarked  that  plaintiff  is  "a 
corporation,  *  *  *  and  was  not  required  to 
evenjfile  its  articles  of  incorporation  in  this 
state  ;  thai  "sewing-machine  companies  were 
allowed  to  roam  at  will,  and  rob  people  as  they 
p";  and  thai  a  cor  loration  attempting  to 
atract  like  the  one  in  ei 
"should  have  its  property  confiscated,"  —  and 
stated  (without  evidence  to  support  it)  that  plain- 
tiff bad  accepted  another  person  as  the  payor  of 
the  note  sued  on,  and  "had  taken  an  ironclad 
mortgag i  everything  he  had."  Held  reversi- 
ble error.— Wheeler  &  Wilson  Manuf'e  Co  v 
Sterrett  (Iowa)  (12  N.   W.  675. 


lli]     (Midi.;    1894.) 

In  an  action  against  a  railroad  com- 
pany for  injuries  received  on  a  road  leased  to 

defendant,  a  remark  of  plaintiff's nsel  that 

defendant  was  a  sea  serpent  which  had  swal- 
lowed another  smaller  road,  that  il  was  a 
monster,  and  that  it  was  trying  to  dodge  liabili- 
ty by  its  claim  that  it  was  not  operating  the 
road    at    the    time    of    the    accident,     are    not 

gr nl  for  reversal.— Williams  v.  Cleveland   C 

C.  &  St.  I,    Ry.  Co.  (Mich.)  01  N.  W    52 
1(12  Mich.  537. 
Ic]     (Mich.:    ist><;.) 

That  plaintiff's  counsel  in  his  opening  ar- 
gument referred  to  the  wealth  of  defendant,  and 
stated  that  he  was  trying  to  crush  his  client,  is 
not  ground  for  reversal,  the  counsel  not  having 
persisted  in  such  argument,  and  defendant  having 
failed  to  request  a  charge  in  regard  thereto.— 
Louden  v.  Vinton  (Mich.)  66  N.  W.  222. 

§  43.    Replying    to    arguments    of   adver- 
sary. 
(Neb.:    IS! 

Arguments  of  counsel  based  on  facts  not 
in   evidence    will  not  justify  a   reversal,  when 
made  in  reply  to  argument  of  the  complaining 
party.— Stratton  v.  Dole  (Neb.)  03  N   W   875 
45  Nel>.  4 1 2. 

§   44.    Evidence   to    rebut   statement. 
(Mich.;    1S95.) 

ince  is  not  admissible  to  rebut  a  state- 
ment ma  le  by  ci  unsel,  which  th  ire  is  no  evidence 
to  sustain.— Munzer  v.  Stern  (Mich.)  63  N  W 
513. 

105  Mich.  523. 


Reading   statutes   and   decisions. 
I  "  I     I  W  Inn. ;    i  HWt.) 

1895,  c.  173,  di 

erelj   duel  - 
oi    i]l law,    it    was 

in  an 
il   was  not  til   after  i 

jury     ■  ill. 

ilinn.)  os  N.  \\     . 

I  l<l     iXeb.i    1805.) 

tn    I  0f   (Jisci 

the  :e  i  ,urt  in  permitting  an 

read    to   111"  jury  fro  led 

will  not  be  disturbed.-  Strai     d    r.  D  ile  (Ni  b  I 
63  N.  \\\  875. 

15  Neb.   172. 

§  46.    Discretion  of  trial  court. 
In  I     (lo-nag    L807.) 

mi    attorney,    in    his    argument, 
may  read  tran  icribed  portions  • 
en  by  the  official  reporter,  is  in 
2j   we  ',';;.',"'•    McConkie  v.  B I      a)  70 

[bj       (Mich.;     ]N!>(., 

Lie  mse  of  speech  of  counsel  in  address- 
ing the  jury    is  largely  within  the  di 
the  trial  court.— Rutter  v.  Collins  (Mich.)  61   \ 
\\  .  207. 

103  Mich.  143. 
[c]     (Mich.;    1896.) 

The  exercise  of   the   discretion   of  the  trial 
court  as  to  the  language  permil 
by  counsel   will   not   be  interfered   with    u 
the   injury    is   apparent,    or   the   i 
Lathiop  v.  Sinclair  (Mich.)  OS  X.  W    248 


8   47.    Harmless  error, 
[a]^    (Neb.;    ISiOT.l 

General^    a   judgment  will   no(   1 

of  improper  remarks  by  counsel  in   ar- 
il    when,    on    objection    m  court 
interposes,  the  jury  is  directed   to  disregai 
statement,   and    the   improper   remarks   are    no1 
repented.— Colder  v.  Lund  (Xeb.)  70  N.  W.  379. 

lb]      (Wis.;    1895.) 

„  ,  Where  the  attention  of  the  court  is  not 
called  to  improper  remarks  bv  counsel,  and  no 
prejudice  results  therefrom,  they  are  not  ground 

CWisTes  aNTw»  Mllwankee  st  By-  Co- 

90  Wis.  522. 


48.    Waiver  of  objections. 

(Iowa:   p.ii(i.i 

\\  here  defendant's  counsel  is  erroneously 

permitted  to  comment  on  tl -iginal  complaint 

which  has  been  superseded  by  an  amended  com- 
plaint, as  evidence  of  admissions,  without  hav- 
ing introduced  the  pleading  in  evidence,  that 
plaintiff's  counsel  in  his  concluding  argument 
attempts  to  explain  such  admissions  does  not 
waive  the  error.— Leach  v.  Hill  (Iowa)  66  X. 
W.  09. 

§   49.    Cure   of  improper   remarks   by   ac- 
tion of  court  and  withdrawal, 
[a]     (Iowa:    1SOG.) 

Misconduct  of  plaintiff's  attorney  in  stat- 
ing, on  motion  for  a  new  trial  of  a  replevin  suit 
that  it  had  been  agreed  by  defendant  that,  if 
his  motion  for  a  new  trial  was  overruled,  the 
court  could  enter  judgment  for  the  value  of  the 

g Is  as  fixed   by  the  verdict,   no  such   a 

ment  having  been  made,  was  not  ground  for  re- 
versal,   where    the    court    stated     that     counsel 
should  not  have  mentioned  the  matter,  and 
the  verdict  would  be  reduced  unless  counsel  for 
[  iff    would    consent    to    give    defendant    a 

choice    between   a   judgment    for   the    return    of 
the   property    or   a    money  judgment.— Leek   v 
Chesley  (Iowa)  07  X.  W.  580. 
Ill]      (Iowa;     iMHI.i 

Where   ini]  roper  remarks  are   madi     b; 
an  attorney  in  his  opening  statement  before  the 
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jury.  ■  i  i  a  thereto  a  re  imi  tediately 

nted  by  the  record,  the 

i  's  ruling  thai    no   prejudii  e  resulted 

will   not  bi  I.— K  '  ferman-Amerj- 

can  Ins.  Co.  (Iowa)  07  X.  W.  5S3. 

l«  1     (Mich.;    IS9S.) 

In  an  actios  by  a  servant  against  his  mas- 
ter for   pers'  nal  injuries,  a   statement  by  plain- 

iff's  counsel   in  his  opening   statement  that  ho 
intended  to  show  tha  tnt  had  not  gone 

mar  plaintiff  after  the  injury,  which  remark 
was  promptly  stricken  on  .  and  an  offer  of  evi- 

lence  to  such  effect,  which  was  also  promptly 
excluded,   are   not   giound  'sal,    where 

there  is  nothing  to  show  bul  thai  the  counsel's 
claim  that  such  evidence  was  admissible  to 
show  that  plaintiff  was  entitled  to  exemplary 
damages  was  in  good  faith. — Hoffman  v.  Adams 
(Mich.)  64  N.  \V.  7. 

[d]  <Mi.li.;   1895.) 

In  an  action  against  a  street-railroad 
company  for  personal  injuries  to  a  lassenger, 
plaintiff's  counsel  stated,  as  to  defendant's  con- 
duct of  its  business,  "You  have  only  to  go  down 
on  C  street,  and  you  will  break  your  wagon 
going  across  the  stre  I  at  any  place."  Held 
that,  since  the  court   rebuked  •  the   re- 

marks would  not  require  a  reversal. — Tunnicliffe 
v.  Bay  Cities  Consol.  Ry.  Co.  (Mich.)  05  N.  W. 
226. 

[e]  (Mich.;    189G.) 

It  is  proper  to  instruct  the  jury  to  dis- 
regard   statements    by    counsel,    nol    sworn    as 
witnesses,  as  to  their  personal  knowledge  of  ad 
verse  witnesses,   made  to  discredit  them. — Van 
Alstine  v.  Kaniecki  (Mich.)  07  N.  W.  502. 

IfJ     (Mieb.:   l««;.i 

On  cross-examination  of  the  defendant,  some 
questions  wire  asked  tending  to  imply  wrongdoing 
mi  his  part,  not  connected  with  the  matter  in  suit. 
In  the  discussion  which  followed  between  counsel, 
charges  and  counter  charges  were  made.  There 
was  no  objection  made  at  the  time,  but  the 
court,  on  his  own  motion,  instructed  the  jury 
that  remarks  of  counsel  should  be  di 
unsupported  by  testimony.  Held,  that  the  de- 
fendant had  no  ground  of  complaint  justifying 
the  rev*  rsal  of  a  judgment  for  plaintiff. — Munroe 
v.  Goctkin  (Mich.)  69  N.  W.  244. 

[gl     (Mich.;    1897.) 

Where  the  court  immediately  declared  lan- 
guage of  counsel  in  the  argument  improper,  in 
the  presence  of  the"  jury,  there  is  no  presump- 
tion of  injury. — Wenzel  v.  Johnston  (Mich.)  TO 
X.  \V.  549. 
Ilil     i  Xel>.:    IS'iT.) 

Where  counsel  making  improper  remarks 
in  argument,  upon  being  stepped  by  the  court, 
admonishes  the  jury  to  disregard  the  remarks, 
such  admonition  is  equivalent  to  one  made  bv 

ill jurt— Colder  v.   Lund   (Neb.)   70   N.    W. 

379. 

Ii]     IS.  D.:    1S90.) 

Improper  remarks  of  counsel,  which  the 
jury  are  at  once  directed  by  the  court  to  dis- 
regard, will  not  ordinarily  constitute  ground  for 
reversal.— City  of  Yankton  v.  Douglass  (S.  D.) 
66  X.   \V.  923. 

[j]    (Wis.:  1S96.) 

Where  a  fact  is  shown  by  the  uncontra- 
dicted  testimony  of  a   witness,  and  the  CO 
for  the  opposing  party,  in  his  argument, 
unqualifiedly    that    such    fact    was   ii"t    shown, 
the  court,   at  the  request  of  the  other  party, 
should  instruct  that  such  fact  was  established, 
and  that   the  jurv   could   not   find    to   the  con- 
trary.—Da-vis  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Wis.  I  67  X.  W.  16. 
93  Wis.  470. 


V.    INSTRUCTIONS. 

See.   also.    "AssauN    and    Battery,"    §   9:     "As- 
sumpsit," §  10;   "Attachment,"  §  02;    "Bi 


of  Marriage  Promise,"  5  3;  "Ejectment."  §  S: 
"Garnishment,"  S  26;  "Libel  and  Slander,"  § 
27;    "Malicious  Prosecution,"  S  8. 

Removing  effect  of  error  in  rulings  on  evi ■' 

see  ante,  §  35. 
Verdict  against  instructions,   see  post,  §  98. 
As  to  advice  of  counsel,  see  "Malicious  Pro 

tion."  §  10. 

agency,  see  "Principal  and  Agent,"  § 

contributory  negligence,   see  "Negli 

§  28. 

damages,  see  "Damages,"  SS  4 » .  ts. 

damages     for     malicious     prosecution,    see 

"Malicious  Prosecution,"  S  IS. 

negligence,  see  "Negligence,"  §  9. 

-  usury,  sec  "Usury,"  §  21. 

I  iments  of  error  as  to  instructions,  see  "Ap- 

peal," §  90. 

Bringing  instructions  into  record  on  appeal,  sec 
"Api  i  ;il."  §  139. 

In  action  for  alienating  affections,  see  "Hus- 
band and  Wife,"  S  41. 

for  damages  from  tires  set  by  engine,   see 

"Railroad  Companies."  S  80. 

for  injuries   from  defei  ts  in  streets  or 

walks,  see  "Municipal  Corporations."  ss  99, 
100. 

for  injuries  to  animals  on  track,  see  "Rail- 
road Companies,"  5  6  '>. 

for  injuries  to   passengers,   see  "Carriers," 

§  52. 

for   injuries   to   servants,   see   "Master   and 

Servant," 

for  malpractice,   see   "Malpractice,"   5  5. 

on  bills  and  notes,  see  "Negotiable  I 

mcuts."  §  88. 

on   contracts,   see   "Contracts."   §  73. 

on  policies,   see  "Insurance."   §  12-8. 

— ■ —  to  sel  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  5  ",7. 

under  civil  damage  laws,  see  "Intoxicating 

Liquors,"  5  60. 

Including  several  propositions  in  one  assignment 

of  ei :   r,  si  e  "Appeal,"  S  97. 
Id  criminal  cases,  see  "Criminal  Law."  Si  127- 

168. 
Review  of  instructions,  necessity  of  making  oh 

jeetion  on  motion  for  new  trial,  see  "Appeal," 

§  84. 

1.  IN  GENERAL. 

§   50.    General  rules. 

[a]     (Minn.:   1895.) 

An  erroneous  charge  on  any  one  of  sev- 
eral  material  issues   is  ground    for  setting  aside 

ral    verdict.     Fun!    v.   St.  Paul  City  Ry. 
Co.  (Minn. i  63  X.  W.  1099. 
(il   Minn.  435. 

[1>]     (Neb.;    1  *•>.-,.> 

A  peremptory   instruction  is  properly  re- 
fused  where   the   effect  to   be  given  certain   evi- 
misstated.— Vaughn    v.    Crites 
(Neb.)  02  X.  W.  1098. 
44  Neb.  SI  2. 

[c]     (Neb.;    1895.) 

An  instruction  by  which  the  jury  are  ln- 
formed  that  they  may  base  their  verdict  on  some- 
thing not  put  in  issue  bv  the  pleadings  is  erro- 
neons.    McCready  v.  Phillips  (Neb.)  63  X.  W.  7. 

44  Xeb.  790. 

[a]     (Nel>.;    189G.) 

While  instructions  should   not  be  submit- 
ted   lo  the  jury    with   authorities   noted 
still   prejudice   will   not    be    presumed    from    the 
mere  citation  oi    the  instruction  of  a 
page  of  the  reports.— Ilerzog  v.  Campbell  (Neb.) 
66    X-    W.   424. 

47  Neb.  370. 

[ej     (Wis.:    1896.) 

An  instruction  must  be  construed  in  the 
light  of  the  ;  fidenci  I  fore  the  jury,  and  the 
issues  on  which   tl  .is  tried.— Neumann 

v.  City  of  La  Cro       (Wis.)  68  N.  W.  054. 
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§   51.    Requirement  to  be  in  writing. 

(Iowa |    isn.-.i 

Remarks  of  a  trial  judge,  made  at  the 
ti r\  idence  »  aa  gh  en,  or  »  bal  pur- 

pose it  "■  a  i  admit  ted,  and  to  enable  the  jurj   to 
give    ii    ( he    inti  oded    8 pplication,    is    not 
(i  ii  hi  -i  rud  ion  aa  ia  required  by  the  I  lode  to  be 
in  writing. — Farmer  v.  Thrift  (Iowa)  62  N.  W. 
804. 

..is.,,  "Criminal  Law."  §§  128,  L29. 

§   52.    Waiver  of  written  instructions. 

La  I     is.  D.|    1804.) 

One  who  sits  by,  and  without  objection 
allows  the  court  to  instruct  the  jury  orally,  the 

■  ■   being   taken   down   bj    the     I    nographer, 

thereby    waives   written    instructions,     Frye   v. 
Ferguson  is.  in  t;i  N.  W.  161. 
6  S.  I>.  892. 

llil     l  Win.;    IS!>7.) 

Where  one  of  tlie  counsel  for  a  defendant 
was  present  when  the  jury  returned  to  the 
court  room,  and  asked  further  instructions,  and 
said  nothing  when  tlie  court  stated  that  oral 
instruction  could  not  lie  given  except  by  con- 
sent of  tlie  parlies,  his  silence  will  he  deemed  a 
consent,  which  waived  a  written  charge. — Mc- 
Mahon  v.  Kan' Claire  Waterworks  Co.  (Wis.) 
7(1  X.  W.  829. 

S   53.    On   what   points   necessary. 

t«i]     (Iowa;    1895.) 

In  a  will  contest,  where  the  court  char- 
ged that  the  expert  evidence  as  to  tin-  testator's 
mental  incapacity  was  to  he  considered  in  view 
of  all  the  other  testimony,  it  was  not  prejudi- 
cial to  refuse  to  charge  that  if  the  hypothetical 
question  propounded  to  the  expert  was.  in  im- 
portant particulars,  unfair  and  untrue,  no 
weight  could  be  given  an  opinion  baseil  i'i»m  it. 
Bever  v.  Spangler  (Iowa)  Gl  N.  W.  1072. 
93  Iowa,  576. 

[1>]     (Iowa;    1895.) 

An  instruction  that  a  county  is  not  liable 
for  a  defective  bridge  approach  unless  it  had  ac- 
tual notice  of  the  defect,  or  the  defect  bad  exist- 
ed such  time  that  it  should  have  known  of  it,  is 
not  necessary  where  there  is  no  dispute  that  the 
board  of  supen  isors  knew  of  the  condition  of  the 
defective  approach.  —  Miller  v.  Boone  County 
(Iowa)  63  N.  W.  352. 

[c]     (Iowa;    1S9U.) 

An  instruction  that  defendant's  claim 
that  certain  money  was  for  traveling  expenses 
was  not  sir  tained  need  not  be  given,  where,  un- 
der the  instructions  given,  it  would  not  avail  de- 
fendant if  such  claim  was  sustained.— Smith  v. 
Jackson  I  Iowa  I  66  N.  W.  80. 

[u]     (Iowa;    1S9G.) 

Where  the  jury  have  been  instructed 
that  their  verdict  should  be  determined  by  the 
evidence  which  would  best  satisfy  them  of  the 
truth  of  the  claims  made  by  the  respective  par- 
ties, and  in  regard  to  the  effect  of  the  testimony 
Of  a  witness  who  had  made  statements  out  of 
court  contradictory  to  those  made  on  the  trial, 
it  is  not  error  to  refuse  to  charge  further  in  re- 
gard to  the  credibility  of  witnesses.— Guther- 
less  v.  Ripley   (Iowa)  67  N.  W.  109. 

[«.-]     (Iowa;    1S!)7. ) 

Where  the  court,  on  the  admission  of  cer- 
tain evidence,  had  stated  in  the  hearing  of  the 
jury  the  purpose  for  which  the  evidence  might 
be  considered,  it  was  not  error  for  the  court  to 
fail  of  its  own  motion  to  give  the  statement  as 
an  instruction. — Purcell  v.  Tibbies  (Iowa)  U9  N. 
W.  1120. 

[£]     (Mich.;    1895.) 

Aii  instruction,  in  an  action  for  the 
wrongful  taking  of  property,  that  the  jury  are 
to  determine  the  amount  of  property  taken,  is 
not  erroneous  because  it  does  not  expressly  re- 
stricl  the  jury  to  the  evidence.— Isaac  v.  Mc- 
Lean (Mich.)  64  N.  W.  2. 


Inl     (Mich.  |    1895.) 

I  tefendq nt's  a rr   -'  for  violating  the  lo 
option  law   having  been  caused  by  complainant, 
who  purchased  liquor  from  him  with  thai  object 
in  view,  it  was  unuei  i  r  the  court  to  do 

more   ti inform   the  jury   that    such   fact,   it 

proved,  was  to  be  considered  in  determining  the 
credit  due  to  complainant's  testimony. — People 
r.  B(  anetl  (Mich.)  65  N.  W.  280. 

I  hi     (Mich.;    1890.) 

\\  1    re    a     declaratio  i  vera! 

grounds  of  negligence,  the  aid  instruct 

the  jury  as  to  those  on   which 

I"'   had,  and   eliminate    the   others.— Heller 

v.  Chi.ago  &  G  T.  Ky.  Co.  (Mich.)  66  X.  W. 
667. 

|i|     (Minn.;    1890.) 

It  is  error  to  rei  a  ;e  to  In  ti  net  on  e  the- 
orj  of  the  case  properly  presented  bj  the  evi- 
dence.  Defoe  v.  St.  Paul  City  Ry.  Co.  (Minn.) 
68  V  W.  35. 

[j]      (Nil..:     !S!>.-,.) 

In  an  action  on  contract,  against  a  pari 

nership,   when-  the   contract    was  made   by  • 

partner,   it    was  error   to    refuse    to    instruct    that 
one  partner  might    hind    the   firm    bj 
within  the  scope  of  the  partnershrn  business. — 
Farmers'    &    Merchants'     Ins.     Co.     v.     Maloue 
(Neb.)  63  X.  W.  802. 
45  Neb.  302. 

§   54.    Statement    of    issues, 
[n]     (Iowa;    1896.) 

The  issues  should  be  presented  to  the  jury 
in  the  language  of  the  court,  and  not  by  attach- 
ing copies  of  the  pleadings  to  instructions.     Ri  I 
inson  &  Co.  v.  Berkey  (Iowa)  69  X.  \V.  434. 

[1»]     (\el>.:    1896.) 

Win  re  pli  adinp     tain    matters  of  evi- 

dence,  rather  ihan  ultimate  tacts,  the  court  suf- 
ficiently states  the  issues  by  stating  tersely  the 
ultimate  facts  pleaded.  —  Murphey  v.  Virgin 
(Neb.)  66  XT.  W.  052. 

47  Neb.  692. 

§   55.    Emphasizing    certain   propositions. 

[a)     (Iowa;   1K«>7.> 

It  is  not  error  for  the  court  to  underscore 
words  in  its  charge  which  are  usually  italicized 
in  legal  treatises.— Philpot  v.  Lucas  (Iowa)  70 
X.  W.  625. 

[1>]     (Neb.;    1S95.) 

Where  it  was  necessary,  in  properly  in- 
structing the  jury  as  to  the  different  phases  of 
the  case,  to  embody  a  proposition  in  several  in- 
structions, the  prominence  thereby  given  that 
proposition  did  not  constitute  error.— (Iran  v. 
Houston  (Neb.)  64  N.  W.  245,  45  Neb.  S13. 

[c]     (Neb.;   isnn.) 

It  is  not  ordinarily  ground  for  reversal  that 
the  court  repeated  a  proposition  of  law  in  the  in- 
stinct ions  several  times,  where  it  was  doue  in 
connection  with  facts  or  principles  involved. — De- 
nise  v.  City  of  Omaha  (Neb.)  09  N.  W.  119. 

§  56.  Singling  out  and  giving  undue 
prominence  to  facts  and  evi- 
dence. 

[a]  (Mich.;    1S9G.) 

When  the  court  attempts  to  state  to  the 
jury  the  substance  of  a  witness'  testimony,  it 
should  state  that  which  supports  the  tin 
of  both  parties,  and  not  give  undue  prominence 
to  that  favorable  to  one  party  only.— Banner 
v.  Schlessiuger  (Mich.)  67  N.  W.  116. 

[b]  (Neb.:    1896.) 

An  instruction  which  gives  undue  prom- 
inence to  subordinate  elements  of  the  issues, 
and  is  calculated  to  mislead  the  jury,  is  erro- 
neous, and  its  giving  may  call  for  o  reversal 
of  the  judgment. — Rising  v.  Nash  (Neb.)  67  N. 
W.    OiC 

48  Neb.  597. 


1849     (§  57) 


TRIAL,  V.  1,  2. 


(§  62)     1850 


§   57.    Reference  to  pleadings. 

[a]     down;    1895.)  . 

Where  no  part  of  the  charge  contained  a 
statement  of  the  issues,  and  the  statement  in  tin- 
petition  was  such  as  to  involve  complicated  ques- 
tions as  to  the  defendant's  liability,  a  paragraph 
of  the  ctarge,  directing  the  jury  to  the  petition 
for  the  "particular  statement  of  fact  upon  which 
the  plaintiff  must  recover,  if  he  is  entitled  to  re- 
cover at  all,"  was  prejudicial  error. — Keatley  v. 
Illinois  Cent.  R.  Co.  (Iowa.)  03  N.  W.  500. 

£b]     (Iowa;    1896.) 

In  an  action  for  the  use  of  land  and  for 
trespass  by  such  u«.e.  where  the  evidence  desig- 
nates the  property  with  such  certainty  as  to  ren- 
der a  technical  description  unnecessary,  a  charge 
that  plaintiff  claimed  to  be  the  owner  of  certain 
lots  "in  said  petition  described."  and  subsequently 
therein  referred  to  as  "said  premises  or  property,  ' 
is  not  objectionable  as  referring  the  jury  to  the 
petition  for  a  description  of  the  property. — Jenks 
v.  Lansing  Lumber  Co.  (Iowa)  66  N.  W.  231. 

§   58.    Allowing;    jury    to    apply    personal 
knowledge. 

(Mich.;    1895.) 

It  is  erroi  to  charge  a  jury  to  determine 
whether  the  use  of  a  fire  screen  on  a  smoke- 
stack would  have  prevented  a  fire,  by  acting  on 
their  own  judgment  and  experience  and  knowl- 
edge, instead  of  confining  them  to  the  testi- 
mony.—Burrows  v.  Delta  Transp.  Co.  (Mich.) 
04  N.  W.  501. 

§   59.    Contradictory,   confused,   and   mis- 
leading instructions. 

[a]  (Mich.:   1895.) 

Plaintiff  claimed  that  deceased  had  giv- 
en her  a  certain  sum  of  money  at  the  birth 
of  her  illegitimate  child, — he  being  its  father. — 
and  that  subsequently  she  had  returned  the 
money  to  him,  to  be  invested.  The  court 
charged  that  if  deceased  had  had  the  illicit  re- 
lations with  plaintiff,  as  pleaded,  and  had  given 
her  the  sum  mentioned  for  the  support  of  her- 
self and  child,  there  was  a  sufficient  considera- 
tion therefor,  and  that  if  he  had  subsequent^ 
taken  the  money  for  investment  for  her,  promis- 
ing to  return  it  and  account  for  it,  plaintiff's 
claim  against  the  estate  was  a  valid  one.  Held, 
that  the  instructions  were  not  calculated  to  mis- 
lead the  jury  into  the  idea  that  the  illicit  rela- 
tions of  the  parties  created  any  obligation 
against  deceased. — Frank  v.  Morley's  Estate 
(Mich.)  04  X.  W.  577. 

[b]  (Mich.:    1895.) 

A  judgment  will  not  be  reversed  be- 
CSrilse  of  inconsistencies  in  the  charge  which 
could  not  have  misled  the  jury. — Maier  v.  Mas- 
sachusetts Ben.  Ass'n  (Mich.)  65  N.  W.  552. 

[C]      (Mich.:    1896.) 

A  statement  by  the  court  to  the  jury,  in 
refusing  an  instruction,  that  he  did  not  know 
as  to  the  accuracy  of  the  figures  contained  there- 
in, is  not  an  approval  of  the  instruction  in  oth- 
er respects,  which  is  prejudicial,  where  the 
jury  were  fullv  and  fairly  instructed. — Coombs 
v.  Radford  (Mich.)  08  N.  W.  123. 

[dj     (Minn.;    1897.) 

A  charge  that  plaintiff  cannot  rescind  the 
contract  "unless  the  jury  are  satisfied  thai  de- 
fendant made  fraudulent  representations  with 
intent  to  defraud  plaintiff"  is  misleading,  as  it 
leaves  the  jury  to  infer  how  and  to  what  ex- 
ten!  it  should  he  "satisfied"  of  the  facts  stated. 
— Riggs  v.  Thorpe  iMinn.)  09  N.  W.  891. 

[e]     (Wis.;    1896.) 

The  giving  of  contradictory  instructions  on 
a  vital  issue  is  cause  for  reversal. — Bleiler  v. 
Moon    i  Wis.)  09  N.  W.  164. 

s    60.    Repetition. 

[a]   The    refusal   to   give   an    instruction    is    not 
reversible    error,    though    correct    in    principle, 


where  the  court  has  already  given  substantially 

the  same. 
—(Minn.;  1890)  Schultz  v.  Bower,  06  N.  W. 
139,  64  Minn.  123; 
(Neb.;  1895)  Bushnell  v.  Chamberlain.  62 
X.  W.  1114.  44  Neb.  751;  (1896) 
Beavers  v.  Missouri  Pac.  It.  Co.,  66  X. 
W.  821,  47  Xeb.  761;  (1896)  Wood- 
worth  v.  Parrott,  07  X.  W.  701,  48 
Neb.  675. 

[b]  Refusal  of  a  special  instruction  substan- 
tially covered  by  the  general  charge  is  nol  er- 
ror. 

—(Mich.;     1S97)   Caufield  v.   City  of  Jackson, 

70  N.  W.  444; 
(Neb.:     1897)    Linniger    &    Metcalf   Co.    v. 

Webb,  70  X.   W.  519. 
(Wis.:    1896)  Seefeld  v.  Thacker,  67  N.  W. 

1142,  93  Wis.  518. 

[c]  (Iowa:    1895.) 

A  defendant  cannot  complain  that  one  of 
the  issues  raised  by  his  answer  was  not  proper- 
ly embraced  in  the  court's  statement  to  the  jury. 
where  an  instruction  given  at  defendant's  spe- 
cial request  fullv  presented  that  issue. — Tol 
Burlington,  C.  R.  &  X.  Ry.  Co.  (Iowa)  62  X. 
W.  761. 

[d]  (Iowa:    i  895.) 

When,  before  a  view  by  the  jury,  they  are 
cautioned  not  to  consider  their  own  observations, 
and  are  properly  instructed  as  to  the  purpose  of 
the  view,  an  instruction  in  regard  to  the  same 
matter  need  not  also  be  given  at  the  close  of  the 
trial.— Cox  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa) 
63  X.  W.  450. 

[c]     (Iowa;     1896.) 

The  court  may,  in  its  charge,  refer  to  other 
paragraphs  thereof,  without  repeating  them. — 
O'Learv  v.  German  American  Ins.  Co.  of  New 
York   (Iowa)  69  N.   W.   686. 

[f]  (Neb.;    1897.) 

It  is  not  error  for  a  district  court  to  refuse 
instructions  asked  when  the  propositions  of  law 
embraced  therein  are  included  in  instructions 
given  hv  the  court  on  its  own  motion. — Jamison 
v.  Kent  (Neb.)  09  X.  W.  779. 

[g]  (Wis.:    1895.) 

Where  the  general  instruction  in  malicious 
prosecution    fully    describes    malice,    a    special 
charge  to  the  same  effect  is  properlv  refused. 
Messman  v.  Ihlenfeldt,  02  X.  W.  522,  89  Wis. 
585. 
[hi     (Wis.;    1897.) 

Where  the  court  has  charged  that  the  de- 
fense must  be  established  by  a  preponderance 
of  the  evidence,  a  refusal  to  charge  that  the 
verdict  must  be  according  to  "the  weight  of 
the  evidence  given  in  court"  was  properly  re- 
fused.— Acnew  v.  Farmers'  Mutual  Protective 
Fire  Ins.  Co.  (Wis.)  70  X.  W.  554. 

§   61.    Recalling     jury     for     further     in- 
struction. 
(Neb.:    1S95.) 

The    recalling    the   jury    for   instructions 
is  within  the  discretion  of  the  trial  court. — Me- 
Clary  v.  Stull  (Neb.)  62  N.  W.  501. 
44  Neb.  175. 


2.  REQUESTS   TO   CHARGE. 

Objections  and  exceptions  to  refusal  of  requests, 
see  post,  §§  84,  85. 

5   62.    Necessity  of  request. 

[a]  (Iowa;    1894.) 

A  failure  to  instruct  is  not   error  where 
no    instruction   was   asked. — Dimmick    v.   Bab- 
cock  (Iowa)  01  X.  W.  394 
92  Iowa,  692. 

[b]  (Iowa:    1896.) 

The  court  n  :ed  not  instruct   as  to  the  pur- 
poses for  which  the  jury  may  consider  certain  evi- 


1851    (§  62) 


trial,  v.  i,  a 


(S  67)     . 


dence,  unless  such  instruction  be  requested.— 
Puth  v.  Zimbleman  (Iowa)  08  N.  W.  S! 

i  »•  J     (  MMch.i    1805.) 

,     [i 

wrongful    acl    "i    defendy 

the  sco] f  defi       int'     bi  rdicl 

must  fendant,  d  >1   com 

it  consti  utes  an 

ij it,  in  ill"  .-ili 

i      i  for  sui'h  o 

\  <  c i    well  (Mil  a.)  G2  N.  W.  175. 

Ml   Mich.  62. 

I  .1  I       (  Hid..;     I.Sil,-,.) 

a    pai  tj .   on    failure   t ;     my    in- 

strucl  ion     ea  cnol  i  omplain  thai  the  con 

i'il  to  intelligently  nresenl  liis  case  to  Hie  jury, 

I;    v.   Supreme   Ti  nl    of  Kni 
.Mm.      es  of  the  World  (Mich.)  65  N.  \V.  285. 
|v|     (Micli.i    1895.) 

An    objection    thai    the    court    did    imi 

charge  nn ri  ain  point  cai I  i   i  in    rd,  where 

mi  request  for  such  instruction  was  made.— Lit- 
tle v.  Williams  (Mil  \V.  568. 
[fl     (Mich.;    IMiii.) 

in    pleads    infancy,    and 
there  i  e  supnoi  ting  the  plea,  the  fa  lure 

of  the  court  to  submit  the  question  to  the  jury 
is  not  error,  in  (lie  absence  of  a  request  by  de- 
fendant for  the  courl  to  submit  it. — Lynch  v. 
Johnson  (Mich.)  67  N.  W.  908. 

[g]     (Minn.)   189(i.) 

In  an  i     a  a  policy,  plaintiff  i  I 

that  he  had  fully  complied  with  Ml  the  conditions 
thereof  bul  one,  which  he  contended  had  been 
waived   bj   a  certain  act.     Such  issue  was  sub- 

I  to  the  jury,  who  found  for  plaintiff,  but 
ii  was  an  immaterial  issue,  for  the  reason  that  it 
conch  elj  aj  ,  i  ired  that  defendant  had  waived 
compliance  with  the  condition  within  the  time 
limited  by  the  policy  by  another  act.  Held  that, 
though  tin  re  was  another  material  issue,  de- 
fendant, bj  failing  to  call  the  court's  attention 
thereto,  waived  the  same  and  instructions  mi  the 
same,  so  that,  there  being  sufficient  evidence  to 
sustain  the  verdict,  the  judgment  would  not  be 
disturbed. —  McCarvel  v.  Phonix  Ins.  Co.  of 
Brooklvn  (Minn.l  00  N.  W.  367. 

64  Minn.  193. 

[h]     (S.  D.;    1894.) 

The   court's   failure   to   charge    that   the 
burden  of  proof  is  on  plaintiff  is  waived  by  de- 
fendant's  fail, ire  to   request   such  instruction.— 
Frye  v.  Ferguson  (S.  D.)  01  N.  W.  101. 
6  S.  D.  392. 

Ii]      (Win.;    1800.) 

Error  cannot  be  predicated  on  an  omission 
to  charge  on  the  burden  of  proof,  where  no  in- 
struction was  asked,  and  the  omission  was  not 
called  to  the  attention  of  the  trial  court. — Lamp- 
man  v.  Van  Alstyne  (Wis.)  69  N.  W.  171. 

§   63.    For  fuller  or  more  explicit  in- 
structions, 
[a]     (Minn.;    1806.) 

It  was  no  ground  for  reversal  that  a  por- 
tion of  the  charge  was  ambiguous,  where  coun- 
sel did  not  raise  that  objection  below,  and  ask- 
ed no  other  instructions. — McCormick  v  Lou- 
den i  Minn. I  07  N.  W.  300,  01  Minn.  509;  Boyle 
\ .  Same,  Id. 

Ibt      (Minn.:    TSOT.I 

The  giving  of  a  correct  abstract  proposi- 
tion docs  not  constitute  error,  in  the  absence 
of  any  request  that  it  be  explained  or  enlarged 
upon.— Hanson  v.  Gaar,  Scott  &  Co.  (Minn.) 
70  N.   W,  853.  ' 

[o]     (Neli.:    JSOC.) 

In  order  to  present  for  review  the  fail- 
ure of  the  trial  court  to  instruct  the  jury  upon 
particular  issues  or  evidence  in  a  case,  the  party 
complaining  must  have  requested  instructions  on 
the  omitted  topics.— Carter  White-Lead  Co.  v 
Kinlin  (Neli.)  66  N.  W.  530. 
47  Neb.  409. 


I.I  I      ("Wl«.|     lsll(!.| 

An    instruction    that,    if   an    act    "li  rl 
ural       to,    and    might    have    bi  i  ted    to 

...  . 

,  geni  nil  as  to  I 

vliat  might 

man    of    Or- 

p,  fl  hen-  no  more 
tructinn    «  ■ 
o,  M.  tV  St.  P.  liy.  Co.  (Wis.)  09  N.   W 

17.i. 

§  64.    When  granted. 

(Mich.)    1807.) 

A     i    ■    ■  (.'ranted 

i  hi  re  is  some  eviden 

in-  is   hoi    full;,    covi    i   i    bj    the  general 
Carrel]   r.   Kalamazoo  Cold-Storai 
rO  N.  W.  323. 

§   65.    Manner  of  complying  with  request, 
luj     (Iowa;    iso.-.. i 

Where  the  court,  before  reading  certain 

instructions    to    the   jur;  .    s id    that    i! 

them  at   the   request  ...   was 

rror,  although  the  better  pn  ctii  to  give 

all  proper  requests  as  emai  ating  from  the  court 
itself.— Sieveiison  v.  Chicago  iV  N.  \V.  By.  Co 
(Iowa)  61   N.   W.  964. 

[b]     (Mich.:     1806.) 

An  instruction  that  testimi  ny  as  to  other 
sidewalk   near    the   place   where 
plaintiff   was  injured  was  admitted   t 
I     e  of  showing  notice  to  the  city    is  a  substan 

tial   e |  liance   ivith  a    request    to   charg 

the   con  iiderat  ion   of  such   testimony   shi  u 
limited  to  the  subject  of  notice.     Moore  v.  City 
of  Kalamazoo  (Mich.)  66  N.  \V.  1089. 

[cj     <V  I}.:    1896.) 

Without  writing  on  the  margin  of  instruc- 
tions requested  the  word  "Given"  or  "Refused." 
as  required  by  Comp.  Laws,  s  5048,  the  court, 
without  the  consent  of  counsel,  materially  el 
ged  the  language,  and  .cave  the  same  to  the  jury 
as  coming  from  defendant.  Held  reversible  e 
ror— Peart  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (S. 
D.)  OH  X.  W.  814. 

[d]     (Wis.:    1807.) 

Refusal  to  nave  a  correct  instruction,  as 
asked,  and  without  modification  (Rev.  St.  * 
2853),  is  error,  unless  same  was  substantially 
given  in  the  general  charge— Guinard  v.  Knapp, 
Stout  &  Co.  Company  (Wis.)  70  X.  W.  071. 


3.  PLEADINGS  AND  EVIDENCE  TO 
SUPPORT. 

§   66.    In  general. 

[a]  (Iowa;    1895.) 

Where  defendant  did  not  claim  on  trial 
that  the  failure  of  plaintiff's  decedent  to  use  a 
stick  in  making  a  coupling,  as  required  b.\  a  rule 
of  the  company,  rendered  him  guilty  of  con- 
tributory negligence,  an  instruction  to  such  ef- 
fect is  properly  refused. — Van  Winkle  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (Iowa)  61  X.  W.  929 
93  Iowa,  509. 

[b]  (Minn.;    1890.) 

It  is  error  to  submit  to  the  jury  a  ques- 
tion not  in  issue. — Morrow  v.  St.  Paul  City  Ry, 
Co.  (Minn.)  67  X.  W.  1002. 

§   67.    Pleading  to  support. 

(Mich.;    1896.) 

Where  plaintiff's  right  to  run  a  ferry 
depended  on  the  question  whether  the  land  oc- 
cupied was  a  part  of  the  street  or  private  prop- 
erty, it  was  proper  to  charge  that,  if  plaintiff 
was  on  his  own  land,  defendant  had  no  right  to 
interfere  with  his  property,  though  the  01 
ship  of  the  land  was  not  in  issue. — Runnells  v. 
Village  of   Pcntwater   (Mich.)   07   N.    \V.   558, 


;    (§  68) 
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(§  7'2)     ; 


§   68.    Evidence  tc  support. 

[a]  (Iowa;    (805.) 

july  evidence  nf  a  contract  be- 
tween two  parties  was  improperly  admitted,  an 
instruction  that  the  statute  of  limitations  woul  1 
apply  to  the  contract,  under  certain  condi- 
tions, was  err  i  i  >us. — Herring  v.  Herring's  Ls 
tate  (Iowa)  62  X.  W.  666. 

[b]  (Iowa;    l.s))."..) 

Though  plaintiff  alleged  that  ho  fell  into 
an  "elevator  way,"  it  was  not  error  in  charging 
t'i  refer  to  it  as  an  "area  way,"  where  the  el- 

>•  occupied  a  part  of  l  .  :iy.  and  it 

was  n,ii  claimed  that  plaintiff  fell  into 

it. — Carbon   v.    City    of   Uttuuiwa    '. 
64  N.  W.  413. 

[c]  (Iowa;    1896.) 

The  fact  that  the  preponderance  of  the 
evidence  is  against  the  existence  of  the  facts 
on  which  an  instruction  is  based  will  not  sup- 
port an  objection  that  the  instruction  is  not 
based  on  the  evidence. — Newbury  v.  Getchell  & 
Martin  Lumber  &  Manufacturing  Co.  (Iowa) 
69  N.  W.  743. 

[d]  (Mich.:    1895.) 

lu  an  action  to  replevy  property  seized 
for  taxes,  a  charge  statins  to  the  jury  that  it 
was  not  contested,  but  that  the  assessment  was 
made  against  one  of  the  plaintiffs  while  the 
property  assessed  belonged  to  a  tirm  of  which  he 
was  a  member,  was  error,  no  direct  evidence  of 
the  firm's  ownership  of  the  property  having  been 
presented.— Fletcher  v.  Post  (Mich.)  62  X.   W. 

104  Mich.  424. 

[e]  (Mich.;   1895.) 

There  was  evidence  that  defendant,  while 
being  tausht  to  write  by  plaintiff,  signed  his 
name  upon  several  pieees  of  paper;  that  plaintiff 
or  some  one  other  than  defendant  had  written 
the  note  sued  on,  payable  to  plaintiff,  above  one 
of  the  signatures;  and  that  there  was  no  consid- 
eration for  the  note.  Held,  that  it  was  error  to 
charge  in  effect  that,  if  the  note  was  signed  by 
defendant,  he  was  liable,  and  to  refuse  requests 
based  on  the  above  evidence. — Trombly  v.  Trom- 
Uy  (Mich.)  64  X.  TV.  56. 

[f]  (Mich.:    1896.) 

In  an  action  for  personal  injuries,  where 
there  was  no  theory  that  plaintiff  was  possessed 
of  physical  infirmities  at  the  time  of  the  injury 
thai  were  aggravated  thereby,  it  was  no1  error 
to  refuse  to  charge  that  if  the  troubles  describ- 
ed in  the  declaration  existed  before,  or  were 
the  direct  results  of  physical  conditions  exist- 
ing before,  the  tina  of  the  alleged  accident, 
plaintiff  could  not  recover  for  any  aggrai 
of  the  same  produced  by  the  alleged  accident.— 
Phippen  v.  Bay  Cities  Consol.  Ry.  Co.  (Mich.) 
68  X.  W.  216. 
[s]     (Neb.:   1895.) 

Requested  instructions  are  properly  re- 
fused where  there  is  no  evidence  to  support 
them. — Brumback  v.  German  Xat.  Bank,  65  X. 
\Y.  108,  46  Xeb.  540. 


4.  PROVINCE  OF  COURT  AXD  JURY. 

§   69.    In  general, 
[a]     (Iowa;    ]*!».-,.> 

After  certain  money  had  been  furnished 
defendant's  intestate,  by  plaintiff's  mother,  he, 
for  some  purpose,  executed  and  signed  a  dated 
memorandum,  stating  that  at  some  time  dece  i 

.,'  1  certain  amounts  from  some  person,  but 
containing  no  acknowledgment  of  present  indebt- 
-.  and  nothing  from  which  a  promise  to  pay 
could  be  rightfully  implied.  Held,  that  it  was 
for  the  jury  under  all  the  evidence,  and  not  for 
the  court,  to  say  for  what  purpose  the  memoran- 
dum was  made,  and  what  effect  should  be  given 
it— Murphy  v.  Murphy  (Iowa)  63  X.  \V.  697. 
[I>]     (Iowa;   is:i7.i 

A  charge  that  if  the  station  was  calle  I.  and 
the  train  soon  stopped,  "a  person  might  safely 


conclude  that  the  train  was  arriving  at  V.> 
merely  states  what  facts  would 
uelusion,  and  does  not  take  the 
from  the  jury. — Devine  v.  01  ■■  a  [0,  M.  &  Hi.  1'. 
Ry.  Co.  (lowal  GO  X.  W.  1042. 
Ic]     (Mich.;    1S96.) 

An   instruction  is  not  erroneous  because 
tes  to  the  jury  a  matter        ■        non  knowl- 
-Lewis  v.  Bell  (Mich.)  66  N.  W.  1091. 
[ill     (Mich.:    1S-I7.I 

In  an  action  for  breach  of  contract  of  em- 
nt,  where  the  character  of  the  contract 
was  in  question,  an  i; 

of  plaintifl  s  testimony  in  determining   the  na- 
of  the  contract  was  properly   refused;    it 
being  for  the  jury  to  determine  the  n 

ill-  pan  ies.  Ch  holm  v.  Prefi  rr  d  Bank- 
ers' Life  Assur.  Co.  (Mich.)  70  X.  W.  415. 

[e]  (Wis.;    1S95.) 

In  giving  an  instruction  it  is  error  to  tt?!l 
the  jury  that  they  may  use  it  so 
ii    applicable. — Guinard  v.   Knapp,  Stout  &  Co. 
ly  (Wis.)  62  X.  W.  O.'.j. 
0(1  Wis.  123. 

[f]  (Wis.;    1SOG.) 

An  instruction:  "The  defendants  claim 
that,  if  the  note  was  not  indorsed  by  K.  until 
after  its  delivery  to  B.  and  C.  then  it  was  in- 
dorsed pursuant  to  a  previous  agreement.  If 
you  find  that  is  true,  your  verdict  should  be  for 
the  defendants.'' — leaves  to  the  jury  the  ques- 
tion of  an  indorsement  pursuant  t,,  a  previous 
agreement.— Sawyer  v.  Choate  (Wis.)  66  X.  \V. 

92  Wis.  533. 

§   70.    As  to  general  and   special   verdict. 

[a]  (Mich.;    1895.) 

A  statemenl  by  the  court  to  the  jury  that 
"it  is  very  important  that  the  questions  you  are 
asked  to  answer  be  answered  so  tl  at  they  cor- 
respond with  your  other  verdict"  was  not  erro- 
neous, as  directing  the  jury  that  their  answers  to 
special  questions  must  correspond  with  their 
general  verdict — Gernmine  v.  City  of  Muskegon 
(Mich.)  03  X.  W.  78. 
105  Mich.  213. 

[b]  (Wis.;    1895.) 

It  was  error  to  tell  the  jury  that  if  they 

answered   "Yes"   to  a  certain  interrogatory  the 

general    verdict   for  plaintiff   could    not   stand.— 

Coats  v.  Town  of  Stanton  (Wis.j  02  N.  W.  619. 

90  Wis.  130. 


§   71.    Questions  of  law. 
(Iowa;    1890.) 

In  an  action  for  breach  of  a  contract  to 
transfer  certain  property  to  plaintiff  in  ex- 
change foi  land,  it  was  not  error  Cor  the  court 
to  charge  thai  the  title  to  said  land  was  in 
plaintiff,  as  ii  was  the  province  of  the  court 
io  determine  the  question  of  title  from  plain 
tiff's  documentary  evidence,  and  as  to  whether 
the  evidence  showed  the  land  to  be  free  from 
incumbrances. — Warren  v.  Chandler  (Iowa)  67 
X.  W.  242. 

§  72.    Expressing  or  intimating  an  opin- 
ion. 
[a]     (Mich.;   1895.) 

Plaintiff's  assignor,  after  assigning  to 
defendants  a  claim  under  an  agreemen 
claimed  by  defendant,  that  defendant  should  re- 
tain  out  of  the  sum  tli"  value  of  supplies  to  he 
furnished  the  assignor  and  the  amount  of  certain 
notes  previously  given  defendant  by  such  a 
or, provided  such  notes,  which  had  been  discount- 
ed by  a  bank,  and  were  not  yet  duo.  could  not  In- 
renewed,  assigned  to  plaintiff  his  remaining  in- 
terest in  the  claim.  Defendant,  on  refusal  of 
the  bank  to  renew  the  notes,  paid  thorn  before 
maturity.  Plaintiff  claimed  that  only  the  val- 
ue of  the  supplies  was  to  be  retained.  Held, 
that  it  was  error  to  instruct  that,  if  defendant 
i  have  renewed  the  notes  by  allowing  I  tem 
to  lie  iu  bank  and  mature  easier  than  la-  could 


'   (§  72) 
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(§  76)     I 


new  discount   a  fl   c  paj  ing  the  not 

I"'  ;    tint  ■     it  i idu 

•  ■.I be  set  up  as  a  sei  if  the 

i i   by   plaintiff  to  be  due  the  n 

to  him  was 
din',  i  itled  to  a  vei  ■ '  i « - 1 _ — Valin  v. 

McKc  n     h   H  i  V)     '    l  62  N.  W.  340. 
mi  Mich,  213. 

I  i>l     i  Minn.)    18!>o.) 

It  is  ii'  i  erroi  to i  in  a  to  the 

jury  i  ted  question  of  fael    in  b    i 

provide  I  the  Question  is  fairly  lefl   to  the 
jury  for  their  decision.     1-  i is t   Nat.   Hank  of  De- 
ii  ih  r.  Holan  (Minn.)  65  N.  W.  952. 

63   Minn.  525. 
|.|     i  ><•>>.;    1890.) 

The  court,  in  overruling  an  obji  ction  to  a 

,.    remarked:     'I    think    it 

i  i  i-  epitome  of  the  evidence  already  given 

Q     ;.   thai    it    was   nol    error,   as 

expressing  an  opinion.-  Chicago,  R.  I.  &   P.  Ii. 

Co.  v.  Archer,  65  N.  W.  1043,  t6  Neb.  907. 

IU1     (Neb.;    1896.) 

The  interruption  by  the  court  of  the  cross- 
examination  of  defendant's  witness,  with  the 
statemenl  to  the  jurj  "that  this  line  of  exam- 
ination lias  devehpped  the  theory  of  the  plain- 
tiff," was  "  'i  e'rn  aeous,  as  intimating  an  opin- 
ion as  to  what  the  judge  regarded  the  theorj  of 
plaintiff  to  be,  or  that  be  regarded  plaintiff's 
as  the  proper  one. — Graham  v.  Frazier 
(Neb.)  68  N.  \Y.  367. 

§   73.    Assuming   nonexistence   of   fact. 

(Mien.)    1896.) 

.V  charge  assuming  the  nonexistence  of 
facts  as  to  which  there  is  testimony  is  errone- 
ous.—Wilson  v.  Crosby  (Mich.)  07  N.  W.  693. 

§   74.    Assuniptirn   of   facts. 

[a]  (Mien.)    1895.) 

(in  an  issue  as  to  whether  plaintiff  sup- 
ported  defendant's  daughter  and  her  bastard 
child  uuder  a  contract  by  defendant  to  pay  Eor 
their  support,  a  charge  that,  "in  determining 
whether  such  contract  was  made,"  the  jury 
should  consider  "the  admitted  fact  that  defend- 
ant had  his  wife  take  her  [the  daughter]  to  B.'s 
[plaintiff's],"  was  proper,  though  defendant  tes- 
tified that  be  objei  ted  to  his  wife's  taking  his 
daughter  to  plaintiff's  house,  where  on  the  trial 
the  fact  that  defendant  had  his  wife  take  the 
daughter  to  plaintiff's  was  treated  as  an  admit- 
ted fact.— Burt  v.  Long  (Mich.)  64  N.  W.  60. 

[b]  (Mich.;    1S95.) 

The  court  charged:  "It  is  claimed  that 
that  testimony  is  confirmed  by  the  evidence  of 
R.,  whose  testimony  you  have  heard,  and  by 
the  fact  of  the  finding  of  the  bolt  there.  That 
testimony  you  may  consider."  Held,  that  the 
court  did  not  tell  the  jury,  in  substance,  that  the 
finding  of  the  bolt,  to  which  one  witness  testi- 
fied, was  an  established  fact. — Tunnicliffe  v.  Bav 
Cities  Consol.  Ry.  Co.  (Mich.)  65  N.  W.  226.  " 

[c]  (Mich.;    1S96.) 

On  an  issue  as  to  whether  defendants, 
who  had  purchased  timber  from  plaintiffs  under 
an  agreement  whereby  the  latter  were  to  man- 
ufacture the  same  in  workmanlike  manner,  had 
waived  defects  in  the  manufacture  by  paying 
some  of  the  monthly  estimates  furnished  by 
plaintiffs,  an  instruction  that  complete  pay- 
ments by  defendants  of  the  amounts  claimed  in 
the  different  months,  with  a  view  ofwaiving  and 
accepting  the  fulfillment  of  the  contrad  on  the 
part  of  plaintiffs  as  they  had  fulfilled  it  up  to 
that  time,  with  knowledge  of  the  manner  in 
which  the  lumber  was  manufactured,  would  es- 
top defendants  from  subsequently  claiming  that 
the  contract  was  not  performed  by  plaintiffs  aft- 
er that,  so  far  as  they  had  settled,  etc.,  did  not 
assume  that  the  monthly  payments  were  settle- 
ments, but  left  it  to  the  iurj  to  determine 
whether  they  were  such,  or  only  payments. — 
Lyon  v.  Watson  (Mich. J  G7  N.  W.  512. 


hi  I    (Neb.) 

Ail.  lining  as  true  o  control  cri- 

ed  fact   is  en-,, i, en  ..     1 1895)  Terry   \ .   B 
Starch  Co.,  62  N.  W.  255,   13  Neb.  866;    (18!Hii 
Blue  Vallej    Lumber  Co.  v.  Smith,  07  N.  W. 
L59,   is  Neb.  293. 

[e]     is.  D. |    :.s:iii.i 

An   instrin  '  matter 

in   dispute,    and     i      tl 

conflicting,   to  be  as  claimed   b 

misleading    and    prejudicial.— Wood    v.    Steinau 

(S.  D.)  68  N.  W.    LOO. 


75. 


Uncontradicted  facts. 


[ii]     (Mich.;    is!).-,., 

On  a  sec i  trial,  a  witness  who  test! 

Bed  to  a  certain  fact  was  not  contradicted,  and 

bis   credit    was  attacked   oi 

pre'  tousl]   been  in  d   I  ends  at     employ,  and  the 

estified    to   was   not   brought    out   on    the 

trial.    Held,  that  it  was  not  ground  Eor  re 

vi  rsal  for  the  rl  to  assume  thai  thi    I  lcI  was 

established.   -Tunnicliffe    v.    Bay   Cities   Consol. 
Rj    Co.  (Mich.)  65  N.  \V.  226. 
[hi     (Neb.;    1895.) 

An  instruction  assuming  to  be  true  a 
fact  not  proven  is  QOt  erroneous  where  there 
is  no  controversy  as  to  the  existence  ot  the 
fact.  (Iran  v.  Houston,  04  N.  W.  245,  45  Neb. 
813. 

§   76.    Charge  or  comment  on  weight  and 
effect  of  evidence. 

[a]  (Iowa;    1896.) 

In  an  action  in  which  there  was  testimony 
offered  that  was  not  admitted,  it  was  error  for 
the  court,  in  defining  a  preponderance  of  evi- 
to  speak  of  it  as  the  greater  weight  of 
evidence,  to  be  determined  after  a  careful  exam- 
ination of  all  the  evidence  "tendered." — Hurlbut 
v.  Bagley  (Iowa)  68  N.  W.  5S5. 

[b]  I.Mich.;    1S!»5.) 

It  is  error  to  instruct  the  jury  to  con- 
sider the  testimony  of  an  expert  as  to  the  char- 
acter of  the  sparks  which  under  certain  circum- 
stances would  come  out  of  a  smokestack,  it  be- 
ing intended  to  show  that  a  fire  was  set  by  tin- 
other  than  defendant's  steamer,  and  the  testi- 
mony being  that  at  the  time  no  sparks  were 
coining  from  stub  other  vessel.  —  Burrows  v. 
Delta  Transp.  Co.  (Mich.)  64  N.  W.  501. 

[c]  (Neb.;    1896.) 

It  is  not  error  to  refuse  to  give  instruc- 
tions  directing   the   jury   what   degree   of   impor- 
tance should  be  attached  to  particular  evi  u-un-. 
— Murphey  v.  Virgin  (Neb.)  06  N.  W.  052. 
47    Neb.   692. 
I  ill     (Neb.;    1897.) 

To  a  petition  alleging  that  defendant  rail- 
road company  negligently  constructed  ditches 
along  its  track  through  plaintiff's  hinds,  so  as  to 
cause  the  surface  waters  to  collect  and  be  thrown 
on  the  laud,  injuring  plaintiff's  crops,  and  depre- 
ciating the  value  of  the  land  by  a  deposit  of  day 
and  sand,  defendant,  in  addition  to  the  general 
denial  that  plaintiff  had  sustained  any  damages, 
and  that  defendant  had  been  guilty  of  neglige  ice 
in  constructing  its  ditches,  filed  a  plea  that  the 
damages  claimed  resulted  from  the  rain  storm 
so  unprecedented  as  to  amount  to  an  act  of  God. 
Held,  that  it  was  error  to  charge  that,  if  the 
company  failed  to  establish  such  defense  by  a 
preponderance  of  evidence,  plaintiff  was  entitled 
to  a  verdict. — Fremont.  E.  &  M.  V.  R.  Co.  v.  Har- 
lin  (Neb.)  70  N.  W.  263. 

[c]      (Wis.;    1896.) 

Aii  instruction  that  the  jury  shall  find  the 
facts  they  believe  "to  be  established  by  the  fair 
weight  of  all  the  evidence"  is  not  erroneous.— 
McKeon  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.) 
69  N.  W.  175. 

[£]     (Wis.:    1S!»7.I 

It  is  misleading  to  instruct  the  jury  to  find 
for  plaintiff  if  be  "has  proven  his  case  by  a  fair 
preponderance  of  evidence,  if  bis  evidence 
weighs  enough  more  than  that  of  the  defendant 
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to  turn  the  scale  on  plaintiff's  side,  even  if  it 
be  !'in  little,  if  that  little  be  perceptible,"  etc., 
instead  of  charging  that  they  must  be  "satis- 
fied," by  a  preponderance  of  evidence,  of  the 
existence  of  all  facts  essential  to  his  right  of 
recovery. — Gurnard  v.  Knapp,  Stout  &  Co. 
Company  (Wis.)  70  N.  TV.  671. 

§   77.   On     weig,ht     of     expert     testi- 
mony. 

[a]  (Iowa:    1895.) 

In  a  will  contest,  where  testator  was  al- 
leged to  have  been  mentally  unsound,  a  charge 
that  the  jury  should  consider  all  the  evidence, 
including  that  of  experts,  and  if  they  were  satis- 
lied  that  testator  was  so  afflicted  that  when  he 
made  the  will  he  did  not  recollect  his  property, 
and  the  objects  of  his  bounty,  they  should  find 
against  the  will,  was  not  improper,  as  directing 
the  jury  to  give  some  weight  to  the  opinions  of 
experts,  though  some  of  the  facts  assumed  in 
the  hypothetical  questions  proved  to  be  untrue. 
— Bever  v.  Spangler  (Iowa)  61  N.  W.  1072. 
93  Iowa,  570. 

[b]  (Iowa;    1895.) 

In  a  will  contest,  where  the  ground  was 
testator's  mental  incapacity,  it  was  proper  to 
refuse  to  charge,  as  a  matter  of  law,  that  the 
evidence  of  experts  who  knew  and  had  treated 
deceased  was  entitled  to  greater  weight  than 
that  of  experts  who  founded  their  opinions  upon 
hypothetical  questions.  —  Bever  v.  Spangler 
(Iowa)  01  X.  W.  1072. 
93  Iowa,  576. 

[c]  (Mien.;   1896.) 

The  testimony  of  experts  is  to  be  treated 
like  that  of  other  witnesses,  and  it  is  for  the  jury 
to  judge  of  the  weight  to  which  it  is  entitled, 
without  discriminative  instructions  from  the 
court.— Rivard  v.  Rivard  (Mich.)  66  N.  W.  681. 

§  78.   Credibility   of   witnesses. 

[a]     (Iowa;    1897. 1 

The  province  of  the  jury  as  to  credibility 
of  witnesses  was  not  invaded  by  a  charge  that 
if  plaintiff  testified  to  the  facts  stated  in  the 
petition,  and  if  he  was  a  creditable  witness, 
and  if  defendant  denied  such  facts,  and  if  h« 
was  an  equally  creditable  witness,  then  there 
was  no  preponderance  in  favor  of  plaintiff,  and 
that  the  fact  that  the  parties  disagreed  in  their 
testimony,  if  each  honestly  stated  the  facts  as 
they  appeared  to  him,  would  not  of  itself  war- 
rant the  jury  in  discrediting  either  of  them. — 
Cottrell  v.  Piatt  (Iowa)  70  N.  W.  177. 

£b]     (Midi.:    1S95.) 

Where  there  is  evidence  that  a  witness 
has  been  convicted  of  a  criminal  offense,  an  in- 
struction that  the  jury  shall  consider  this  fact  in 
determining  the  credibility  of  his  evidence  is 
proper. — Conkey  v.  Carpenter  (Mich.)  63  N.  W. 
990. 

Ie]     (Mich.;   1895.) 

It  is  error  to  charge  that  one  testifying 
that  he  had  never  heard  the  reputation  of  a  wit- 
i  ss  for  truth  and  veracity  questioned  at  all  is 
not  entitled  to  the  same  consideration  as  one 
who  testifies  that  he  has  heard  it  questioned  and 
ised  among  the  neighbors  of  such  witness- 
es.—Conkey  v.  Carpenter  (Mich.)  63  N.  W.  990. 

[cl]     (Mien.;    1897.) 

Though  it  may  not  be  error  to  call  atten- 
tion to  the  testimony  of  a  particular  v,  i 
and  give  cautionarj  instructions  as  to  its 
bility,  it  is  not  the  right  of  either  party  to  insist 
that  such  course  be  taken,  and  it  is  suffici  nt  if 
the  court  lays  down  general  rules  for  the  guid- 
ance of  the  jury  in  weighing  testimony. — Hed- 
dle  v.  City  Electric  Rv.  Co.  (Mich.)  70  N.  W. 
1096. 

[el      (Mich.;    1S97.> 

Where  plaintiff   testified   to   the   manner   of 
the  accident  and  the  extent  of  her  injuries,  and 
aei    testimony  was  corroborated  as  to  the  man- 
lent,  it  was  nol  the  absolute  right 
of  defendant  to  have  a  request  given  that,   "if 
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the  jury  find  that  [plaintiff]  has  knowingly  mis- 
represented and  exaggerated  the  extent  and 
amount  of  her  injuries,  they  may  disregard  the 
testimony  upon  the  manner  of  the  accident," 
omitting  any  reference  to  the  question  of  corrobo- 
ration.—Heddle  v.  City  Klectric  Ry.  Co.  (Mich.) 
70  N.  W.  1096. 

[fj     (Neb.;    1895.) 

An  instruction  that  while  defendants  are 
competent  witnesses,  yet  the  jury  have  a  right 
to  take  into  consideration  their  interest  in  the 
result,  and  all  the  circumstances  surrounding 
them,  and  give  to  their  testimony  only 
weight  as,  in  the  judgment  of  the  jury,  it  is 
entitled  to,  laid  proper. — Barmby  v.  Wolfe  (Neb.) 
02  N.  W.  318. 

44  Neb.  77. 
Eer]     (Neb.:    1S96.) 

It  is  not  error  to  advise  the  jury  that,  in 
determining  the  credit  which  should  be  given  to 
the  defendant's  witnesses,  their  interest  in  the 
result  of  the  suit  may  be  taken  into  considera- 
tion—City of  Harvard  v.  Crouch  (Neb.)  66  N. 
W.  276. 

47  Neb.  133. 

[h]      (Wis.;    1895.) 

An  instruction  that  the  weight  of  evi- 
dence does  not  depend  on  the  number  of  wit- 
nesses, but  on  the  amount  of  credit  the  jury 
gives  to  the  testimony  of  one  or  all  the  wit- 
nesses, is  not  erroneous,  where  the  court  also 
correctly  charges  as  to  the  general  tests  of  cred- 
ibility.—Hardy  v.  Milwaukee  St.  Ry.  Co.  (Wis.) 
61  N.  W.  771,  S9  Wis.  183. 
[i)     (Wis.:    1895.) 

An  instruction  that  the  jury  should  consider 
"the  character  of  the  witness,  so  far  as  you 
know  it,  as  bearing  upon  the  question  whether 
a  witness  would  be  truthful  and  reliable,  or 
not.  My  observation  is  that  pretty  good  per- 
sons sometimes  lie,  and  that  pretty  bad  persons 
sometimes  tell  the  truth." — is  erroneous. — John- 
son v.  Superior  Rapid-Transit  Ry.  Co.,  64  N.  W. 
753.  91  Wis.  233. 

£j]     (Wis.;    1895.) 

It  is  error  to  instruct  that  where  two 
witnesses  directly  contradict  each  other  the  evi- 
dence is  balanced,  unless  there  is  some  other  cir- 
cumstance  in  evidence  corroborating  one  side  or 
the  other.— Sickle  v.  Wolf  (Wis.)  64  N.  W. 
1028,  91  Wis.  396. 

[h]     (Wis.;    1895.) 

It  is  erroneous  to  charge  the  jury  that 
the  positive  testimony  of  a  witness  to  the  exist- 
ence of  a  certain  thing,  and  the  testimony  of  an- 
other witness  that  such  a  thing  did  not  exist, 
are  equally  credible.  —  Smith  v.  Milwaukee 
Builders'  &  Traders'  Exchange  (Wis.)  64  N.  W. 
1041,  91  Wis.  360. 

[I]     (Wis.;    1896.) 

A  court  is  not  required  to  give  instructions 
tending  to  east  doubt  or  suspicion  on  the  testi- 
mony of  any  particular  witness. — McKeon  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Wis.)  69  N.  W.  175. 


5.  HARMLESS    ERROR— CONSTRUCTION 
AS  A  WHOLE. 

$   79.    Harmless   error. 

[a]     (Iowa;    1895.) 

In  an  action  for  injuries  to  a  boy  who, 
with  others,  was  near  defendant's  wagon  while 
being  loaded  with  bananas  from  a  car, 
for  the  purpose  of  obtaining  fruit  that  might 
be  dropped,  where  the  instructions  were  explicit 
as  to  the  duty  of  defendant's  servants  to  exer- 

i  degree  of  care  that  they  would  not  have 
been  required  to  exercise  towards  actual  tres- 
pass rs,  and  no  defense  that  the  boy  was  a  tres- 
passer  was  interposed,  a  statement  in  an  in- 
struction that  such  boys  were  trespassers  was 
not  prejudicial  to  plaintiff.— Searcy  v.  Martin- 
Woods  Co.  ih.ua,  61  N.  W.  Hot. 

93  Iowa,  420. 
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lb)    (Iowa i    iN<>.-..> 
When    !•• 
ider  the  i 

dgment  rendered  on 

!      '"  ' 

[jilli  In  G      a  (Iowa)  62  N.  W.  62. 

93  Cowa,  661. 

le]     down;    1885.) 

\\  sere  ao  verdict  as  to  general 
agea  [or  breach  of  warranty  is  returned 
i,,  i.,  r-      ich      u  lages  is  sj 

tional     Horse  Importing    Co.    v. 
tfovals  (Iowa)  '''I   N.  W.  616. 

Id]     (Iowa;    1895.)  .     ,     . 

Where  no  is  had  on  a  counter 

claim,  error  in  instructing  as  to  the  mea  axe  oi 
recover;  thereon  is  not  prejudicial.— White  v. 
Byam  (Iowa)  64  N.  W.  765. 

[,.|     down    1896.)  ,       •      ■  , 

When  an  action  for  personal  injuries  caused 

bv  a  defective  bridge  is  tried  on  the  theory  of 

constructive  n i     id   fendanl   of  the  defects, 

an  instruction  imposing  liability  on  defendant  it 
he  had  actual  knowledge,  or  if  the  defect 
obvious,  is  not  prejudicial.— Homan  v.  Frank- 
lin County  (Iowa)  OS  N.  W.  559. 

[f]     down:    1897.)  ... 

Defendant  cannot  complain  of  an  instruc- 
tion which  required  plaintiff  to  establish  an  im- 
material fact,  not  aliened  m  [me,  en.  -Bixby  v. 
Grand  Lodge  A.  O.  U.  W.  (Iowa)  70  N.  W. 
737. 

fg]     (Mich.;    1894.) 

In  replevin  for  a  piano,  where  the  jury 
do  not  assess  damages  for  its  detention,  enor 
in  a  charge  as  to  the  measure  of  such  damages 
is  not  prejudicial.— Oneroid  v.  Holtz  (Mich.)  61 
N.  W.  278. 

103  Mich.  US. 

[1,1     (Mich.;    1897.) 

It  was  harmless  error  for  the  court  in  a 
charge  to  mistakenly  say  that  plaintiff  said  to 
defendant,  "Mr.  J.,  I  am  not  going  to  give 
credit  to  Mr.  L.,"  where  he  immediately  add- 
ed "I  take  that  back.  The  contention  of  the 
plaintiff  is,  that  was  the  effect  of  what  was 
"— Wenzel  v.  Johnston  (Mich.)  70  N.  W. 
549. 

[i]     (Minn.;    1896.) 

Where  (he  jury  found  that  plaintiff  was  en- 
tilled  to  no  damages  whatever,  the  erroneous  re- 
in :il  of  his  request  for  an  instruction  as  to  ex- 
emplary  damages  was  harmless.  —  Eriekson  v. 
Pomerank  (Minn.)  69  N.  W.  39. 

[j]     (Neb.;   1895.) 

A  slight  error  in  an  instruction  will  not 
cause  a  reversal,  where  no  prejudice  is  shown.— 
Stein  v.  Vannice  (Neb.)  62  X.  W.  461. 
44  Neb.  132. 

[U]     (Nel>.:    IS',15.) 

A  judgment  will  not  be  reversed  because 
of  an  instruction  on  a  matter  foreign  to  the  is- 
sues, which  merely  imposes  on  the  successful 
partv  an  additional  burden,  in  no  wise  prejudi- 
cial to  the  other  party.— McClary  v.  Stull  (Neb.) 
62  N.  W.  501. 

44  Neb.   175. 

[1]     (Neb.;    1895.) 

The  refusal  to  give  a  correct  instruction 
relating  solely  to  the  measure  of  damages  was 
not  prejudicial  error,  where  the  verdict  showed 
that  the  jury  was  not  brought  to  a  consideration 
of  damages.— Montgomery  v.  Willis  (Neb.)  G3  N. 
W.  794. 

45  Neb.  434. 
[m]     (Mcb.:    1895.) 

A  judgment  will  not  be  reversed  for  the 
giving  of  an  erroneous  instruction  where  the 
verdict  is  clearly  right,  ami  the  only  one  which 
could  have  been  rendered  on  the  issue  involved. 
— Smitten  v.  Dele  (Neb.)  63  N.  W.  S75. 
45  Neb.  472. 

[n]     (N.-li.:    IWI.-..I 

Objections  li\  plaintiff  to  instructions  re- 
lating to  the   measure  of  damages  will  not  be 


1   where  plaintiff  failed  to  recover  on 
m.ii.— Olseu  v.  Meyer  (Neb.)  04 
X.  W.  954,  46  Neb.  240. 

[oj     (Neb.)    1896.) 

A   verdict   v,  ill  not  be  set  aside  for  • 
in  instructions,  when  it  is  manifest  that  no 

Id  ha  ve  bet  a  returned  nndi 
dence.     Telegraph  Co.   v.   Lowrey  (1891)  AU  N. 
W.  707,  32  Neb.  732,  followed.— State  v.  Hill,  (it; 
X.  W.  541,  47  Neb.   I 

[nj     (Neb.;    1896.) 

It  is  not  error  calling  for  a  reversal  of  a 
judgment    ti  ion  which   - 

not    pie  judice    I  he    i  ■  •■  ht  -    of    the    t iplt 

party.— Beavers  v.  Missouri  Pac.  R.  Co.  (Neb.) 
00  X.  W.  821. 
47  Neb,  7C1. 

[(J]     (Neb.  |    1896.) 

A   defendant    against   whom  judgment  has 

been  renden  d  ea it  complain  bi  cot 

instructed  the  jury  to  deduct  from  the  dam 

i  ionn1    of   a 
Eendant.— Butler  v.  Greene 
(Neb.)  68  X.  W.  496. 

[r]     (Win.:    1S!>5.) 

A  judgment  which  is  clearly  right  on  the 
undisputed  evidence  will  not  be  reversed  be 
cause  of  erroneous  instructions. — Rose  v.  Brad- 
ley. c..->  X.  \V.  509,  91  Wis.  till*. 

§   80.    Construction  as  a  whole,  and  cure 
by  other  instructions. 


[al     (Iowa;   1895.) 

In  an  action  for  injuries,  a  charge  denn- 
ing "negligence"  abstractly  is  not  prejudicial 
error,  where  the  subsequent  charges  direct  the 
jury  to  consider  all  the  circumstances  in  deter 
mining  the  negligence.— Orr  v.  Cedar  Rapids  & 
M.  C.  Ry.  Co.  (Iowa)  02  N.  W.  S51. 

[b]  (Iown;    !!>!)<>.) 

Instructions  must  be  construed   together, 
and  when    objections  urged   to  them   sevi 
are  removed  by  such  construction,  the  objei  liens 
will    not     be    considered.  —  Kohn    v.    Johnston 
(Iowa)  66  X.  W.  70. 

[c]  (Iowa;   1896.) 

In  an  action   tor  the  use  of  land  and   b>r 
trespass  by  sucn  use  and  for  obstructing  the 
ways  in  front  of  it.  an  instruction  requiring  plain- 
tiff to  prove  all  allegations  denied,   and  on  p] I 

of  any  or  all  of  the  allegations  to  prove  the 
amount  she  is  entitled  to  recover  by  a  preponder- 
ance of  the  evidence,  is  not  objectionable  as  au- 
thorizing recovery  on  proof  of  any  of  such  allega- 
tions,   where  other   instructions  plainly   stai 

i  t  causes  of  ai  tion,  and  the  facts  which 
would  warrant  a  recovery  thereon. — Jenks  T. 
Lansing  Lumber  Co.  (Iowa)  66  N.  W.  231. 

[d]  (Iowa;    1896.) 

Where  an  instruction  fails  fully  to  stab' 
the  law  applicable  to  the  facts,  but  the  lav>  is  ful- 
ly set   forth  in  a  subsequent  instruction,   the  ■ 
ror  is  without  prejudice.— De  Goey  v.  Van  Wyk 
(Iowa)  66  X.  W.  fS7. 

[e]  (Mich.;  1S95.)  . 
Jn  an  action  for  refusal  to  permit  plain- 
tiff to  perform  a  contract  to  cut  logs  for  del 
ant,  defendant  claimed  a  prior  abandonment  of 
the  contract  by  plaintiff,  and  gave  notice  ol  re- 
coupment therefor.  On  the  trial,  defendant 
asked  no  judgment  against  plaintiff,  but  only 
that  damages  be  allowed  him  sufficient  to  set  off 
any  damagi  s  plaintiff  might  be  entitled  to.  Held 
that,  the  court  having  instructed  that  plaintifl 
could  not  recover  if  he  had  broken  the  contra*  t. 
it  was  not  error  to  state  in  an  instruction  that 
defendant  seemed  to  have  abandoned  his  clam 
for   damages.— Greenwood  v.  Davis   (Mich.)  64 

x.  w.  2t ;. 

[£]     (Mich.;    1S9G.) 

In  an    action   to  recover  a   balance 
on  a  note  given  by  defendants  for  timber  pur- 

i  from  plaintiffs,  together  with  an  ai   ■  u 
alleged    to    be   due    the    latter    under    a    con 
by    which   they  agreed   to   saw    the    timber   in   a 
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workmanlike  manner,  where  defendants  admit- 
e  indebtedness,  but  claimed  damages,  by 
way  of  recoupment,  on  the  ground  that  the 
timber  was  improperly  sawed,  an  erroneous 
charge  that  the  claim  of  damages  for  defei  tive 
sawing  had  no  connection  with  the  claim  on  the 
note,  an. I  could  only  be  shown  in  connection 
with  plaint  ill's'  demand  for  sawing,  was  cured 
by  a  sul  'I'm  m  instruction  that,  if  defend- 
ants established  their  claim  to  damages  in  a 
sum  greater  than  ihe  whole  amount  sued  for 
(specifying  such  amount),  they  should  have  a 
verdict  for  the  difference,  and  that,  if  the  •lam- 
age  so  surtained  was  less  than  plaintiffs'  claim, 
the  amount  of  such  damage  should  be  subtract- 
ed therefrom,  and  plaintiffs  should  have  a  ver- 
dict for  the  balance. — Lyon  v.  Watson  (Mich.) 
67  N.  W.  512. 

tg]     (Midi.:    180G.) 

A  refusal  to  instruct  that,  if  the  jury  be- 
lieve that  plaintiff  testified  falsely  as  to  any 
material  fact,  they  might  consider  the  same  in 
weighing  his  testimony,  is  not  error  where  the 
court,  in  the  get  era!  instruction,  charged  that, 
if  any  of  the  witnesses  testified  falsely  in  any 
particular,  the  jury  should  "consider  that,  and 
weigh  their  testimony  as  to  that  as  they  would 
any  other  fact  in  the  case." — Whitaker  v.  Engle 
(Mich.)  GO  N.  W.  493. 
[h]     (Neb.;    1895.) 

If  one  instruction  describes  one  ground 
of  liability,  and  another  instruction  sets  forth  a 
second,  there  is  no  necessity  for  a  mention  of 
both  grounds  in  the  same  instruction. — Nebras- 
ka Nat.  Bank  v.  Burke  (Neb.)  62  N.  TV.  452. 
44  Neb.  234. 

[i]     (Neb.;    1805.) 

Instructions  must  be  considered  together, 
and  not  by  selection  of  detached  paragraphs. — 
Stein  v.  Vanniee  (Xeb.)  62  N.  W.  464. 
44  Neb.  132. 
fj]     (Neb.;    IK!).-..) 

An  instruction  which  mistakes  the  law 
is  not  cured  by  other  instructions  stating  it  cor- 
rectly, as  the  jury  would  be  left  in  doubt  as  to 
which  instruction  was  correct. — Richardson  v. 
Halstead  (Neb.)  62  N.  W.  1077. 
44  Neb.  606. 
[k]     (Neb.;    ISO.".) 

The  error  of  giving  an  obscure  Instruc- 
tion as  to  the  burden  of  proof  does  not  require  a 
reversal,  where  other  instructions  on  the  same 
subject  were  clear. — Bingham  v.  Hartley  (Neb.) 
62  X.  TV.  HI80. 

44  Neb.  682. 

[1]      (Neb.;    1895.) 

An  instruction  which  required  the  jury 
to  base  its  verdict  on  a  matter  forming  only  a 
portion  of  the  evidence  bearing  on  the  principal 
issue  is  not  cured  by  a  subsequent  instruction 
stating  the  issue  correctly. — Burlingim  v.  Ba- 
der  (Neb.)  63  N.  TV.  919. 

45  Neb.  673. 

[m]     (Neb.;    1896.) 

If  an  instruction,  construed  as  a  whole, 
states  the  law  correctly,  as  applied  to  the  evi- 
dence in  tie-  case,  it  is  not  erroneous,  although 
a  portion  thereof,  taken  separately,  ma-.-  not 
have  been  accurate. — Omaha  &  0.  B.  Railway 
&  Bridge  Co.  y.  Levinston  (Neb.)  67  N.  TV.  8S7. 

[n]     (Wis.;    ISO.". i 

In  an  action  by  an   employe  for  injuries 

received  while  oiling  machinery,  the  court,  after 

instructing   that   if   defendant  had   learned    the 

er  of  the  machinery,  or  ought  to  have  known 

of  the  liabilities  to  accident  by  being  entangled 

therein,   he   assumed    the  risk,    and   that   it   was 

plaintiff's   duty   to   look    at   the   machinery,    ami 

•ise   himself  of  any   danger    which   he  could 

have  discovered   by  a  proper  examination,  or  by 

rH     use  of  ids  sigh!  or  other  means,  and.  if  he 

I  to  do  so,  iio  was  nol  in  the  exercise  of  due 

.-,  e,  added  the  erroneous  remark  that  the  jurj 

■  such   ins';-     l  i  far  as  they 

should   'iii    i   .'.  I  pli  abli  Id.  tint  such  error 

was   not    cut   d    i.     an    instruction    thai    a    man 


must  use  due  diligence,  and  use  his  senses,  and, 
if  lie  fails  to  use  such  diligence  as  a  man  of  or- 
prudence  would,  and  thereby  su'Tcrs  an  in- 
[urj .  he  has  not  used  ordinary  care. — G-uinard  v. 
Knapp,  Stout  &  Co.  Company  (Wis.)  62  N.  TV. 
625. 

90  Wis.  123. 

[o]     (Wis.;    1895.) 

An  instruction  that  the  jury  should  con- 
sider "the  character  of  the  witness,  so  far  as 
you  know  it.  as  bearing  upon  the  question 
whether  a  witness  would  be  truthful  and  re- 
liable,  or  not.  My  observation  is  that  pretty 
good  persons  sometimes  lie,  and  that  pretty  bad 
persons  sometimes  tell  the  truth,"— is  errone- 
ous, and  is  not  cured  by  another  instruction 
that  nothing  is  to  be  found  "by  conjecture,"  but 
that  the  verdict  "must  be  based  upon  evidence," 
and  facts  inferable  from  the  proofs. — Johnson 
v.  Superior  Rapid-Transit  Ry.  Co.  (Wis.)  64 
N.  W.  753,  91  Wis.  233. 

[I>]     (Wis.;    1805.) 

Error  in  instructing  that  where  two  wit- 
nesses directly  contradict  each  other  the  evi- 
dence is  balanced  unless  one  is  corroborated, 
was  not  rendered  harmless  by  a  subsequent 
instruction  that  two  witnesses  did  not  necessa- 
rily outweigh  one.  and  that  the  jury  should 
consider  all  the  circumstances  surrounding  each 
witness  in  determining  his  credibility. — Sickle  v. 
Wolf,  64  X.  TV.  102S,  91  Wis.  396. 

[q]     (Wis.;    1897.) 

The  sufficiency  of  instructions  must  be  de- 
termined by  construing  them  as  a  whole. — 
Hinkley  v.  Town  of  Rosendale  (Wis.)  70  N.  W. 
158. 

[r]     (Wis.;   1807.) 

A  charge  to  find  for  plaintiff  if  the  burden 
of  proof  is  in  her  favor  is  not  prejudicial  to  de- 
fendant, where  the  court  had  charged  that  the 
burden  of  proof  was  on  plaintiff,  and  inadvert- 
ently used  the  words  "burden  of  proof"  for  the 
words  "preponderance  of  evidence." — Williams 
v.  Hoehle  (Wis.)  70  X.  TV.  556. 


6.  OBJECTIONS  AND  EXCEPTIONS. 

§  81.    Necessity   and   time   of   taking   ex- 
ceptions. 

[a]  An    instruction    will   not   be   reviewed   on 
appeal   where  no  exception  thereto  was  taken 
below. 
—(Iowa:    1S96)  Casey  v.  Ballon  Banking  Co., 
67  X.  W.  98: 
(Wis.:    1896)   Siinonds  v.   City  of  Baraboo. 
67  X.  TV.  40.  93  Wis.  40. 

tb]     (Iowa;    1805.) 

An  exception  is  necessary  to  the  review 
of  alleged  errors  iu  giving  and  refusing  instruc- 
tions.—Keokuk  Stove  Works  v.  Hammond 
(Iowa)  63  X.  W.  563. 

[c]  (Iowa;    1806.) 

The  giving  of  time  within  which  to  file  a 
motion  for  a  new  trial,   and   in  arrest  of  judg- 
ment, does  not  extend  the  time  for  tiling  e 
tions  to  instructions. — Leach  v.  Hill  (Iowa)   66 
N.  W.  CO. 

[d]  (Mien.;    1S04.) 

When  the  court,  in  defining  the  issues, 
makes  an  incorrect  statement,  and  the  parties 
do  not  call  its  attention  thereto  before  submit- 
ting the  rase  to  the  jury,  they  cannot  object 
to  the  falsity  of  the  statement  on  appeal. — 
Wood  v.  Wells  (Mich.)  61  N.  W.  503. 
103  Mich.  320. 

[e]  (Mich.:    1895.) 

The  giving  and  refusal  of  instructions  will 
not  be  reviewed  unless  the  record  discloses  an 
exception  to  the  ruling  complained  of.-  City  of 
Chadron  v.  Glover.  62  X.  \V.  62,  -lo  Neb.  732. 

[f]  (Mich.:   ISO.-.. i 

The  failure  of  tic  trial  court  to  mark  in- 
structions "'  liv«  u"  or  "Refused"  cannot  be  com- 
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plained  of,   unless  an   exception   was  taken   in 
tne  trial  i  >ur1  on  the  ground  thai  the  Instruc- 
tions were  noj  so  marked.— City  of  Ohadron  v. 
Hover,  62  N.  W    62,  13  Neb.  732. 

IkI     (Mlcli.i    is;x;.>      . 

A  rei  usal  to  give  instructions  w  ill  not  be 
reviewed  where  no  exception  was  taken  to  the 
i]      aunnells     v.     Village     of     l'eutwater 
Mich.)  67  N.  \V.  558. 

I  li  I     (  Hlcb.l    1806.)  .... 

Where  the  trial  judge,  in  Ins  instructions, 
makes  a  statement  of  fact,  the  pain 
must   call  attention  thereto  at  tlie  time;    other- 
he  ol  ii  ction  cannot  be  raised  on  appeal. 
-Wolf  v.  Bolton  (Mich.)  07  N.  W.  1082. 

[1]     (Mich.;    1896.) 

Where  no   exception   is  taken  to  an  in- 
struction, defendant  cannot  complain  thereof  on 
appeal.— Longyear  v.  Gregory  (Mich.)  08  N.  W. 
]  [6. 
[j]     (Midi.;   189C.) 

An  objection  to  the  charge  not  called  to 
the  attention  of  the  court  will  not  be  considered. 
— Kausuu  v.  Weston  (Mich.)  68  N.  W.  152. 

[k]     (Neb.;    1895.)  .    . 

An  assignment  of  error  in  giving  or  refus- 
ing certain  instructions  will  be  overruled  where 
it  appears  that  no  exception  was  taken  to  the 
giving  or  refusal.— Sigl'er  v.  McConnell  (Neb.) 
63  N.  W.  870. 

45  Neb.  598. 

[11     (Neb.;    1896.) 

A  partj  ruii.iot  for  the  first  time  on  ap- 
peal object  to  the  erivin?  or  refusal  of  instruc- 
tions.—Keens  v  Robertson  (Neb.)  65  N.  W. 
897,  46  Neb.  S37. 

[m]     (Neb.;    1896.) 

Instructions   not  excepted  to  when  given 
cannot  be  reviewed  in  the  appellate  court. — Rom- 
berg v.  Hediger  (Neb.)  66  N.  W.  2S3. 
47  Neb.  201. 

[n]     (Neb.;    1896.)  .  ,       ,   ., 

In  order  to  present  for  review  the  failure 
of  the  district  court  to  properly  number  instruc- 
tions, exception  must,  at  the  trial,  have  been  tak- 
en on  that  special  ground.— Herzog  v.  Campbell 
(Neb.)  66  N.  W.  424. 
47  Neb.  370. 

[o]     (Neb.;    1S96.)  ... 

The  propriety  of  an  instruction  cannot  be 
reviewed  unless  the  record  discloses  that  the 
giving  of  the  instruction  was  excepted  to  by 
the  complaining  party.— Merrill  v.  Equitable 
Farm  &  Stock  Imp.  Co.  (Neb.)  6S  N.  W.  365. 

§   82.    Noting    exception. 

(Neb.:    1895.) 

Where  counsel,  when  instructions  were 
given,  indicated  in  open  court  their  desire  to  ex- 
cept thereto,  and  afterwards  themselves  noted 
their  exceptions  by  a  memorandum  on  the  mar- 
gin of  the  instructions,  hrhl,  that  the  court,  in 
overruling  a  motion  to  strike  from  the  record 
such  memorandum,  ratified  the  notation,  and, 
such  notation  being  in  accordance  with  the 
facts,  there  was  no  error  in  the  ruling. — Blumer 
v.  Bennett  (Neb.)  63  N.  W.  14. 
44  Neb.  873. 

§   83.    Sufficiency  and   scope. 

[a]     (Minn.;    1896.) 

Where  several  separate  and  distinct     re- 


[c]     (Neb.;    1890.) 

An  exception    to  the  giving  of  instruct 
:!,  -1.  5,  6,  7,  8,  ami  U,  coi  i  neral 

oi   the  court,  and  to  the  giving  of  i  ach 
said  instructions,"  is  a  separate 

cept  ion  ' ich  ol 

and   is  therefore  sufficient.     Brooks  v.   I' 
(lsssi  36  X.   \Y.   12S,  22  Neb.  644,  and   Walker 
v.   Turner   £889)   42   N.    W.   918,   27   Neb.    108, 
ovi  i  ruled.— City  of  Omaha  v.  Richards,  68  N.  W. 
528. 

[dl     (Wis.;    1894.) 

An   exception  to  the   whole  "charge,  ami 
to  each  and  i 

to   present    for  review   em 
graphs.    Luedtke   v.  Jeffrey  (Wis.)  61  N.   W. 
292,  89  Wis.  136. 


84. 
[a] 


To  refusal  of  requests. 


(Minn.;     1886.) 

Where  there  is  but  a  single  exception  to 
the  refusal  of  the  court  to  give  several  requests, 
and    s [    the    requests    are   properly    r> 

the  exception  is  not   well  taken.    McNamara  v. 
Pengilly,  67  N.  W.  661,  64  Minn.  543. 

[b]  (Minn.;    1896.) 

Where  several  separate  requests  for  In- 
structions, some  of  which  were  el  were 
made,  and  all  refused,  except  as  given  in  the 
general  charge,  an  exception  to  the  refusal  to 
give  those  portions  which  were  not  given  nor 
covered  by  the  general  charge  was  insufficient. 
— Lane  v.  Minnesota  State  Agricultural  Soc. 
(Minn.)  69  N.  W.  463. 

[c]  (Neb.;    1897.) 

Where  several  distinct  requests  to  charge 
are  denied,  an  exception  to  the  refusal  of  all  of 
them  is  insufficient,  unless  it  appears  that  each 
should  have  been  given. — City  of  South  Omaha  v. 
Powell  (Neb.)  70  N.  W.  391. 

§   85.    Where  charge  is  in  part  cor- 
rect. 

[a]     (Iowa;    189.-..) 

An  exception  in  the  abstract,  at  the  end 
of  instructions,  "To  all  of  which  the  plaintiff 
then  and  there  excepted,"  is  insufficient,  if  any 
one  of  the  instructions  is  correct. — Hallenbeck 
v.  Garst  (Iowa)  65  N.  W.  417. 

[bj     (Iowa;    1896.) 

The  exception,  "To  the  giving  of  which 
instructions  plaintiff  *  *  *  duly  excepted." 
is  insufficient  to  bring  up  for  review  any  specific 
instruction,  and  the  exception  will  not  be  sus- 
tained if  anv  one  of  the  instructions  is  good. — 
Leach  v.  Hill  (Iowa)  66  N.  W.  69. 

[c]  (Iowa;    1896.) 

A  general  exception  to  the  instructions 
en  masse  at  the  time  they  were  given,  and  as- 
signments of  error  on  the  specific  instructions, 
raise  no  question,  on  appeal  for  review,  if  any 
of  the  instructions  are  good. — Rowen  v.  Soni- 
niers  (Iowa)  66  N.  W.  897. 

[d]  (Neb.;    1895.) 

When  the  charge  of  a  court  involves 
more  than  one  proposition,  a  general  exception 
to  it  will  be  unavailing,  if  any  portion  of  it  be 
correct.— Omaha  Fire  Ins.  Co.  v.  Dierks  (Neb.) 
61  N.  W.  740,  43  Neb.  473. 

[e]  (Neb.;    1895.)  .  ... 

A  general  exception  to  a  charge  will 
be  overruled  unless  the  entire  charge  is  erro- 
neous.—Redman  v.  Voss  (Neb.)  64  N.  W.  1094. 


quests,"   each   containing  but  a  single  proposi-  , 
tion  of  law,  are  given,   an  exception   "to  each  ;  4b  JNeD.  or— 
and   all   of  them"   is  sufficient.— Van   Doren   v.  |      [fl     (Neb.;   1896.)  .  ...  .         , 

Wri"ht  (Minn)  OS  N    W    "2  An   exception   to   instructions   numbered 

V,  i      [.  ?*.»•  .  1.  2.  3,  4.  5,  6,  7.  8,  and  9,  given  by  the  court 

The^ourt  below  charged  the  jury  as  to  to  the  jury  on  its  own  motion  is  not  avail- 
the  lawTofciiTom  orTsagel?  nnplfcaVto  the  !  able  on  rev  *w  \f  anyone  o ft^  instructions 
facts  in  evidence.  The  only  exception  taken  was  correct ,-B lue  Valley  Lumber  1.0.  v. 
was  "to  the  explanation  and  enunciation  of  the  SmithJNeb.)  67^N.  W.  lo9. 
law  of  custom,  and  the  application  thereof  as 
applied   to   the   facts  in   this  case."      Held   too 


general. — Finance  Co.  of  Pennsylvania  v.   Old 
Pittsburgh  Coal  Co.  (Minn.)  68  N.  W.  70. 


48  Neb.  293. 


[Sl     (Neb.:    1N9G.) 

An   exception   to  instructions  en   masse  is 
unavailing  unless  each  paragraph  thereof  is  er- 
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roneous.— Union   Pae.   Ry.   Co.  v.  Montgomery 
(Neb.)  68  N.  W.  619. 

[h]      (Wis.:     1895.) 

A  general  exception  to  the  entire  charge 
is  not  available   if  any   part  of  the  charge   is 

t—  Green  v.  Hanson.  (12  X.  W.  408.  St* 
Wis.  597;  Tebo  v.  City  of  Augusta,  63  N.  W. 
1045,  90  Wis.  405. 

§   86.    Failure  to   object  before  verdict. 

(Mien.;    1S96.) 

Where  the  court,  in  the  absence  of  coun- 
sel for  either  party,  sends  an  instruction  to  the 
jury  room,  in  answer  to  a  question  by  the  jury 
as  to  the  effect  of  contributory  negligence,  and 
subsequently  calls  the  counsel  into  court  and 
informs  them  of  such  action,  the  failure  to  ob- 
ject thereto  before  verdict  is  rendered  waives 
any  error. — Le  Beau  v.  Telephone  &  Telegraph 
Const.  Co.  (Mich.)  67  N.  W.  339. 

§  87.   Estoppel  to   object. 

[a]  (Iowa;    1894.) 

Where  a  complaint  charged  negligence 
in  starting  an  engine  without  sigual,  and  start- 
ing it  with  a  jerk,  though  there  was  no  evi- 
dence that  it  was  started  with  a  jerk,  an  in- 
struction cannot  be  complained  of,  on  the 
ground  that  it  submitted  the  matter  to  the 
jury,  where  defendant  had  requested  an  in- 
struction that  its  liability  depended  on  whether 
the  injury  to  plaintiff  was  occasioned  through 
defendant's  negligence  in  the  moving  and  con- 
ducting the  engine. — Light  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa)  61  N.  W.  3S0. 
93  Iowa,  83. 

[b]  (Iowa:    1S95.) 

A  party  cannot  complain  of  an  instruc- 
tion in  harmony  with  one  previously  requested 
bv  him. — Hamilton  v.  Hartinger  (Iowa)  64  N. 
W.  592. 

[c]  (Iowa:   1895.) 

Defendant,  having  requested  an  instruc- 
tion, in  which  the  question  of  ratification  is 
asked  to  be  submitted,  cannot,  though  such  in- 
struction is  refused,  complain  that  the  ques- 
tion is  submitted  in  another  instruction,  not- 
withstanding plaintiff  had  not  alleged  ratifica- 
tion. —  Whitam  v.  Dubuque  &  S.  C.  R.  Co. 
(Iowa)  G5  N.  W.  403. 

[d]  (Mich..;   1895.) 

Where  defendant  requested  the  court  to 
direct  the  jury  to  find  for  defendant  in  case 
there  was  no  fraud  or  duress  in  procuring  a 
certain  settlement,  and  the  court  so  charged, 
defendant  cannot  on  appeal  contend  that  there 
was  not  sufficient  evidence  to  warrant  the  sub- 
mission of  the  questions  of  fraud  or  duress  to 
the  jury.— Boyer  v.  Soules  (Mich.)  62  N.  W. 
1000. 

105  Mich.  31. 

[e]  (Mich.;    1S97.) 

One  cannot  complain  of  inconsistency  in 
a  charge  arising  from  the  giving  of  some  of  his 
requests  to  charge  which  were  too  favorable 
to  him. — Hess  v.  Preferred  Masonic  Mut.  Ace. 
Ass'n  of  America  (Mich.)  70  X.  W.  460. 


VI.    TAKING  CASE  FROM  JURY. 

Directing  verdict,  see,  also,  "Negligence,"  §  48. 

in   criminal  case,   see   "Criminal   Law,"   S 

.   153. 

in  replevin,  see  "Replevin,"   §  21. 

§   88.    In  general, 
[a]     (Iowa;    1895.) 

In  an  action  for  defendant's  malicious  de- 
struction of  a  cattle  passway  under  a  bridge 
which  it  was  his  duty  as  supervisor  to  repair, 
the  petition  asserted  that  plaintiff's  grantor 
deeded  certain  property  to  the  county  for  road 
purposes,  reserving  the  right  to  attach  fences 
to  the  bridge  "which  must  necessarily  be  built 


I  across  Rnck  run  before  said  road  can  be  made 
passable,"  and  that  a  bridge  was  built  on  the 
new  l'nad  across  a  ravine,  near  the  connection 
of  the  ravine  with  the  run,  and  about  50  feet 

[  from  a   bridge  already  built.    The  answer  de- 

I  nied  none  of  these  allegations,  and  the  evidence 
showed  that   for  many  years  plaintiff  and  his 

I  grantor  had  connected  their  fences  with  the 
bridge  across  the  ravine,  and  that  their  cattle 
were  allowed  to  pass  under  it.  Hrhl,  that  it 
was  error  to  instruct  for  defendant  on  thethe- 
ory  that  the  bridge  in  question  was  not  the_one 
referred  to  in  the  grant. — Agne  v.  Seitsinger 
(Iowa)  64  N.  W.  836. 

[1>]      (Mich.:    1897.) 

The  fact  that,  when  a  plaintiff  rests  his 
case,  the  evidence  is  insufficient  to  establish 
his  right  to  recover,  will  not  defeat  a  recovery 
where  the  evidence  lacking  is  introduced  by 
defendant— Barrett  v.  Cox  (Mich.)  70  N.  W. 
446. 

[c]  (Minn.:   1895.) 

An  issue  is  properly  submitted  to  the 
jury  when  there  is  any  evidence  in  the  affirm- 
ative thereof. — Young  v.  Ege  (Minn.)  65  N.  W. 
249. 

63  Minn.  219. 

[d]  (Minn.;    1896.) 

It  is  prejudicial  error  to  submit  a  case 
to  the  jury  upon  a  point  upon  which  there  is 
no  evidence. — Van  Doren  v.  Wright  (Minn.)  67 
X.  W.  668. 

[ej     (Minn.;    1896.) 

Whether,  when  plaintiff  rested,  there  was 
evidence  sufficient  to  sustain  the  verdict,  is  im- 
material if  sufficient  evidence  was  thereafter 
introduced. — Manahan  v.  Halloran  (Minn.)  69 
N.  W.  619. 

Tf]     (Neb.;    1896.) 

If  different  inferences  may  be  drawn  by  im- 
partial minds  from  undisputed  facts  in  evidence 
the  question  is  one  of  fact. — Thomson  v.  Shelton 
(Xeb.)  68  X.  W.  1055. 

§   89.    Dismissal   and  nonsuit, 
[a]     (Minn.;    1895.) 

In  an  action  against  W.  and  S.  for  goods 
sold  to  W.,  a  nonsuit  as  to  S.  is  erroneous  where 
the  evidence  shows  that  when  the  goods  were  de- 
livered defendants  were  either  partners,  or  that 
W.  was  agent  and  manager  of  S.'s  business. — 
Sexton  v.  Steele  (Minn. I  62  X.  W.  392. 
60  Minn.  336. 
[bj     (Minn.;    1896.) 

Where  part  of  plaintiff's  testimony  tended 
to  prove  his  claim,  though  the  other  part  tended 
to  disprove  it,  it  was  error  to  rule  on  the  ques- 
tion as  one  of  law  and  dismiss  the  case  on  mo- 
tion.— Keene  v.  Masterman  (Minn.)  68  N.  W. 
771. 

[c)      (Wis.;    1S97.) 

The  rule  that  a  nonsuit  should  not  be  grant- 
ed when  plaintiff's  evidence  alone,  viewed  in 
the  most  favorable  light,  will  support  a  verdict, 
applies  to  a  nonsuit  moved  for  at  the  close  of 
plaintiff's  evidence,  but  granted  at  the  close  of 
all  the  evidence. — Badger  v.  Janesville  Cotton 
Mills  (Wis.)  70  N.  W.  6S7. 

§   90.    Direction  of  verdict. 

[a]     (Iowa;    1895.) 

Where,  in  a  will  contest,  the  evidence  at 
the  close  of  contestant's  case  is  sufficient  to 
warrant  the  submission  of  the  question  of  dece- 
dent's mental  capacity,  it  is  error  to  direct  a 
verdict  for  proponents  after  they  have  intro- 
duced their  evidence.  —  Phillips  v.  Phillips 
(Iowa)  61  X.  W.  1071. 
93  Iowa,  615. 

£b]     (Iowa;   1895.) 

It  is  proper  for  the  court  to  direct  a  ver- 
dict, where  the  evidence  is  such  that  a  verdict 
in  favor  of  th?  party  on  whom  the  burden  of 
proof  rested  should  be  set  aside. — Reeder  v. 
Dupuy  (Iowaj  65  X.  W.  33S. 


L867     (|  90) 


TRIAL,  VL 


(§  'JO)     lbCrf 


[o]     lloiviii    1890.)  I 

i  h.    ;     trial    where    defendai  la    opened, 
plaintiff   mov<  d    for   a    vi  rdicl    at    the   ••' 
their    evidence.     The    court    overruled    the    mo 

t  itained    her 

plaintiff's   motion    was 

ustained.     Held,   that    there    was 

no  inconsistency   in  directing  the  verdict. — Ward 

v.  Dickson  (Iowa)  65  N.  \V.  997. 

1 .1 1     (Iowa;    1896.) 

A    motion   to  direct  a    verdict    Bflould   be 
i,  considering  all  ol   the  ei 
ii  clearly  appears  to  the  trial  judge  that  ii  would 
l«>  his  dutj  to  set  aside  a  verdict  i'  found  in  las 
mi-  of  Hi''  party   on   whom  the  burden   ol    prool 
rests.     Barnhart   v.  Chicago,  M.  &  St.   1'.  Ry. 
Co.   (Iowa)  66  N.  \V.  902. 
[e]    (IOTrai   18!>7.) 

A  motion,  made  by  defendant  at  the  close 
of  plaintiff's  evidence,  to  direct  a  verdict,  should 
be  sustained,  where  it  would  be  the  duty  of  the 
court  to  sot  aside  a  verdict  for  the  plaintiff. — 
I  turd  v.  Neilson  (Iowa)  69  N.  W.  807. 

If]      (Mich.;    ISJI5.) 

In  an  action  by  an  employs  for  injuries 

cause, l  by  the  breaking  of  a  saw,  where  defend- 
ant's evidence  was  that  it  was  impossible  for 
pieces  of  the  sawto  fly  out  iu  the  room,  ou  account 
of  the  guard;,  that  the  saw  was  suitable  and 
safe;  and  that  plaintiff  was  not  struck  by  a 
piece  <>f  the  saw,  as  claimed, — the  court  properly 
refused  to  direct  a  verdict  for  plaintiff,  and  leave 
only  the  question  of  damages  to  the  jury.— Lau 
v.  Fletcher  (.Mich.)  C2  N.  W.  357. 

104  Mich.  295. 
[B]     (Midi.;    1S95.) 

A  request  I  y  defendant  for  a  verdict  on 
i he  ground  that  plaintiff  has  failed  to  establish 
his  cause  by  a  preponderance  of  evidence  is  not 
equivalent  to  a  request  for  a  verdict  on  the 
ground  that  there  was  no  evidence  to  support 
plaintiff's  cause. — McDonald  v.  Minneapolis.  St. 
I\  &  S.  S.  M.  Pv.  Co.  (Mich.)  63  N.  W.  960. 

105  Mich.  659. 
tli]     (Mich.;   1895.) 

Whore  the  trial  court  directs  a  verdict, 
statins?  as  its  reason  merely  that  the  evidence 
will  not  support  a  verdict,  the  judgment  will 
not  be  reversed  on  account  of  its  failure  to  more 
specifically  specify  its  reasons. — Hanley  v.  Balch 
(Mich.)  63  N.  W.  9S1. 

[i]     (Mich.;   1895.) 

In  assumpsit  on  a  debt  originally  paya- 
ble in  lumber  at  defendant's  mill,  it  aopeared 
that  plaintiff  was  not  at  the  mill  when  the  debt 
matured;  that  subsequently  defendant  inform- 
ed him  that  he  had  no  lumber,  and  that  he  said 
he  would  take  shingles;  and  that  afterwards. 
on  plaintiff's  inquiring  whether  defendant  had 
the  shingles,  defendant  replied  that  he  had 
sold  them,  and  that  he  did  not  know  that  he 
should  have  any  more.  Held,  that  a  refusal  to 
direct  a  verdict  for  defendant  because  plaintiff 
failed  to  show  that  defendant  did  not  have  the 
Inmber  at  the  mill  on  maturity  of  the  debt  was 
proper.— Stanley  v.  Anderson  (Mich.)  65  N.  W. 
247. 

[j]      (Mich.:    1897.) 

The  court  should  not  take  a  case  from  the 
jury  on  the  evidence  unless  it  is  very  clear,  and, 
when  he  does  so,  he  should  specify  the  particular 
ground  of  his  rulijg. — Howey  v.  Fisher  (Mich.) 
69  N.  W.  741. 

[U]     I  Minn.;    1895.) 

In  replevin  by  an  administrator,  where 
it  is  admitted  by  the  answer  that  prior  owner- 
ship and  possession  of  the  property  was  in  de- 
cedent, in  the  absence  of  any  evidence  of  a 
change  of  ownership,  directing  a  verdict  for 
defendant  was  error. — Pound  v.  Pound  (Minn.) 
62  N.  W.  204. 

60  Minn.  214. 
Ill     (Minn.;    1896.) 

On  an  issue  whether  a  lessee  agreed  to  pro- 
tect the  leased  premises  from  mechanics'  liens  on 
account  of  improvements,  to  be  made  by  a  Bub- 


al  the  Ii    s<>e'8  instance,  the  lessor  testl- 
o  give  a  bond 
tect  witness  again  I  The  1      ee  testified 

that   he  had  no  co  on  with  th 

'  i"  the  Improvements,  but  his  testimony 
was  bi 
admitted  receivin  :.  writ 

imediatelj  i  nversation,  in  which 

the  lesser  requested  that  the  bond  be  given  in 
accordance  with  the  conver  ation,  and  testified 
that  it  was  likely  that  he  got  n  ■  write 

the  letter  embod;  ing  that  proposition,  and  it  ap- 

j  thai  he  took  such  a  bond  from  the 
lessee   to   protect    himself,     Held,   that    it    was 
proper  to  direct  a  verdicl  for  th  Boeto 

Northwest  Real-Estate  Co.  v.  Benz  i.Minn.i  i;s 
N.   \V.  602. 

ln>]     (Minn.;    1897.) 

Where  plaintiff's  claim  is  denied,  and  the 
opposite  panics  fail  to  appear,  the  trial  court 
cannot  direct  judgment  for  the  party  appearing 
without  hearing  evidence  to  prove  his  cause  Of 
action.— Newman  v.  Newman  (Minn.)  70  N.  W. 
77C>. 

In)     (Xcl>.;    1893.) 

When  there  was  such  a  conflict  in  the 
evidence  that  a  verdict  might  reasonably  have 
been  found  in  favor  of  the  plaintiff,  it  was  error 
to  instruct  the  jury  peremptorily  to  find  for  de- 
fendant.—Hargraves  v.  Home  Fire  Ins.  Co. 
61  N.  W.  611,  43  Neb.  271. 

Io]     (Neb.i    189U.) 

When  thf  evidence  is  such  that,  had  a 
finding  been  made  thereon  by  the  jury  for  plain- 
tiff, it  would  he  sustained,  it  is  error  to  direct  a 
verdict  for  defendant. — McKinney  v.  Hopwood 
65  N.  W.  1055,  46  Neb.  871. 

[p]     (\ol>.:    I8i)(i.) 

It  is  erroi  to  direct  a  verdict  for  the  ,1c 
fendant,  when  the  evidence  is  sufficient  to  war 
rant  a  finding  and  judgment  for  the  plaintiff.— 
Van  Etten  v.  Edwards  (Neb.)  CO  N.  W.  1013. 
4S  Neb.  25. 

[ill     <NeI>.:    1897.) 

It  is  proper  to  direct  a  verdict,  where,  from 
the  undisputed  facts,  but  one  conclusion  can  be 
drawn— Knapp  v.  Jones  (Neb.)  70  N.  W.  19. 

[r]     iS.  D.;    1897.) 

Where  there  is  a  substantial  conflict  in  the 
evidence,  it  is  error  to  withdraw  an  issue  of 
fact  from  the  consideration  of  the  jurv.— MeRea 
v.  Hillsboro  Nat.  Bank  (N.  D.)  70  N.  W.  813. 

[s]     (S.  D.;    1895.) 

In  an  action  against  a  railroad  company 
for  killing  animals,  where  the  presumption  of 
negligence  from  the  fact  of  the  killing  is  over- 
come by  defendant's  evidence,  and  the  evidence 
of  plaintiff  in  rebuttal  raises  a  material  conflict 
as  to  negligence,  the  refusal  to  direct  a  verdict 
for  defendant  is  proper. — Sheldon  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  iS.  D.)  G2  N.  W.  955. 
6  S.  D.  606. 

[t]     (S.  D.;    1895.) 

Where,  in  an  action  for  damages  result- 
ing from  fire  set  in  the  month  of  September,  in 
violation  of  Comp.  Laws,  5  2392,  there  is  evi- 
dence that  the  fire  was  set  as  a  "fire  break" 
around  a  tree  claim,  directing  a  verdict  for  de- 
fendant is  error. — Knight  v.  Towles  (S.  D.)  02 
N.  W.  904. 

6  S.  D.  575. 

[n]      (S.  D.;    1S95.) 

Where  the  jury  might  have  found  for 
plaintiff  on  a  material  issue,  it  was  error  to  di- 
rect a  verdict  for  defendant.— Consolidated  T.an  I 
&  Irrigation  Co.  v.  Hawley  (S.  D.)  03  N.  W. 
904. 

[V]      <S.  D.;    1895.) 

Where  plaintiff  introduced  evidence  mak- 
ing a  prima  facie  case,  and  defendant  refused 
to  introduce  evidence,  it  was  proper,  on  moti  u 
of  plaintiff,  to  direct  a  verdict.— Yankl  m  Fire 
Ins.  Co.  v.  Fremont,  E.  &  M.  V.  R.  Co.  tS.  l'.i 
G4  N.  W.  514. 


1869    (§  90) 
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(§  95)     1870 


[ttJ      (Wis.!    1S95.) 

Plaintiff,  having  goods  stored  in  defend- 
ant railway  company's  warehouse,  ordered  the 
same  shipped,  but  was  informed  by  defendant's 
foreman  that  the  goods  could  not  be  shipped  un- 
til the  next  day.  Plaintiff  replied,  "All  right; 
1  will  be  there  to  load  them."  No  receipt  for  the 
goods  was  taken  at  the  time.  That  night  the 
-  i. diouse  and  goods  were  destroyed  by  fire. 
Held,  on  an  issue  as  to  defendant's  liability  as  a 
carrier,  that  it  was  not  so  clear  that  the  duty  of 
transportation  had  not  arisen  preyious  to  the 
lire,  by  reason  of  plaintiff's  acquiescence  in  the 
delay  in  shipping,  as  to  justify  the  direction  of 
a  verdict  for  defendant.— Schmidt  v.  Chicago  & 
N.  W.  E.v.  Co.  (Wis.)  03  N.  W.  1057. 
90  Wis.  504. 

[x]      (Wis.!    1S95.) 

It  is  error,  in  an  action  for  money  had 
to  plaintiff's  use.  to  direct  a  verdict  for  defend- 
ant, where  there  is  evidence  from  which  the 
jury  might,  in  any  view  of  the  case,  find  a  ver- 
dict for  plaintiff  in  any  amount. — Dirimple  v. 
State  Bank,  65  N.  W.  501,  91  Wis.  G01. 

fy]     (Wis.;    1S96.) 

Where  plaintiff's  testimony,  if  believed, 
was  sufficient  tc  support  a  verdict  in  his  favor, 
it  was  error  to  direct  a  verdict  for  defendant. 
though  plaintiff's  evidence  was  uncorroborated 
in  any,  aDd  contradicted  in  many,  material 
points,  and  h;  wa-  shown  to  have  made  state- 
ments, purposely  false,  out  of  court,  contradict- 
ing his  testimony. — O'Brien  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  66  N.  W.  363. 
92  Wis.  340. 

r«]      (Wis.!    1807.) 

•  hi  an  issue  whether  a  note  was  given  by 
plaintiff  as  an  accommodation,  or  for  the  pur- 
ehase  of  property,  where  the  testimony  of  the 
parties  is  conflicting,  and  each  is  corroborated 
by  other  evidence,  it  is  improper  to  direct  a  ver- 
dict  for  plaintiff. — Leiser  v.  Kieckhefer  (Wis.l 
(59  N.  W.  979. 


§  91. 


Motion  to  direct. 


ia]     (S.  D.:   1896.) 

A  motion  to  direct  a  verdict  must  state 
specifically  the  ground  on  which  the  motion  is 
based. -Tauderup  v.  Hansen  (S.  D.)  66  N.  W. 
1073. 

[b]     (S.  D.i   1S9C.) 

A  motion  to  direct  a  verdict  because  "no  ! 
cause  of  action  has  been  made  against  the  de- 
fendant  under  the  pleadings,"  and  "under  the 
evidence  in  this  case  the  plaintiff  is  not  entitled 
to  recover,"  does  not  raise  the  question  whether 
there  was  "evidence  showing  or  tending  to  show 
that  the  plaintiff,  before  commencing  this  ac- 
tion, notified  the  defendant  of  any  damage  done 
by  his  cattle,  or  the  probable  amount  thereof." 
—Tauderup  v.  Hansen  (S.  D.)  GG  N.  W.  1U73. 

§   92.    How      insufficiency      of      plaintiff's 
evidence   taken    advantage    of. 

[a.]     (Mich.;    1891.) 

Defendant,  by  introducing  evidence  aft- 
er his  motion  to  direct  a  verdict  in  his  favor 
has  been  overruled,  waives  an  exception  taken 
to  such  ruling. — Totten  v.  Burhaus  (Mich.)  61 
N.  W.  5S. 

103  Mich.  6. 
[b]     (Mich.:    1896.) 

Where  defendant  moves  for  a  nonsuit 
before  resting,  and.  after  the  motion  is  denied, 
introduces  testimony,  he  waives  all  rights  under 
the  motion. — Lynch  v.  Johnson  (Mich.)  G7  N. 
W.  90S. 

tc]     (Neb.;    1S96.) 

Under  the  Code,  the  trial  court  cannot 
enter  an  involuntary  nonsuit  and  judgment  of 
dismissal    becai  t   failure   of   plaintiff's   evi- 

dence, the  i  i  i]  er  practice  being  to  direct  a  ver- 
diet.— Zittle  v.  Schlesinger  (Neb.)  65  N.  W.  892 
46  Neb.  844. 


VII.    DELIBERATIONS    OF  JURY. 

Sending  jury  back  to  correct  verdict,  see  post,  § 
102. 

§  93.    Considering  personal  knowledge  of 
matters  in  issue. 

[a]  (Iowa;    1S96.) 

It  is  error  lor  a  juror  to  state,  in  the  jury 
room,  his  own  knowledge  of  facts  hearing  on  a 
material  issue  in  the  case. — Hathaway  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  (Iowa)  06  N.  W.  892. 

[b]  down:    1S97.) 

Where  the  issue  was  whether  plaintiff  had 
performed  his  contract  to  bore  a  well  which 
would  furnish  an  unfailing  water  supply,  and 
the  jury  had  been  instructed  to  "consider  all 
the  evidence  in  the  light  of  reason  and  common 
experience,"  the  mere  fact  that,  in  the  jury 
room,  the  jurors  considered  their  experience  in 
relation  to  such  wells  does  not  show  that  a  fair 
and  impartial  trial  was  not  had. — Purcell  v. 
Tibbies  (Iowa)  69  N.  W.  1120. 

§  94.    Taking  papers  to  jury  room. 

[n]     (Iowa;    1S97.) 

An  objection  that  the  jury  were  not  al- 
lowed to  take  to  their  room  certain  letters  used 
in  evidence  cannot  be  raised  for  the  first  time 
on  motion  for  new  trial. — German  Sav.  Bank  v. 
Citizens'  Nat.  Bank  (Iowa)  70  N.  W.  769. 

[b]  (Neb.:    1897.) 

The  insured  property  consisting  of  a  large 
number  of  articles,  the  court  did  not  al  use  its 
discretion  in  permitting  jurors,  during  the  trial. 
to  make  memoranda  of  such  articles,  and  the 
value  placed  thereon  bv  the  evidence. — Omaha 
Fire  Ins.  Co.  v.  Crighton  (Neb.)  09  N.  W.  760. 

[c]  (Wis.;    1895A 

A  refusal  to  allow  the  jury  to  take  to  their 
room  written  instruments  offered  in  evidence  is 
not  ground  for  reversal,  in  the  absence  of  any 
abuse  of  discretion. — Starke  v.  Wolf  (Wis.)  63 
N.  W.  755. 

90  Wis.  434. 

§   95.    Coercing  agreement. 

(Iowa;    1897.) 

Where  the  foreman  of  a  jury  in  a  civil 
case  informed  the  court  that  they  could  not 
agree,  it  was  not  improper  for  the  court  to 
state:  "This  case  is  submitted  to  you  for  deci- 
sion, and  not  for  disagreement.  I  think  I  will 
let  you  give  it  a  further  trial."— German  Sav. 
Bank  v.  Citizens'  Nat.  Bank  (Iowa)  70  N.  W. 
769. 

VIII.    VERDICT. 

Instructions  as  to  general  and  special  verdict, 
see  a  ate,  *  7't. 

Aider  by  verdict,  see  "Pleading."  §  100. 

Amending  pleading  after  verdict,  see  "Plead- 
ing." 5  07. 

Assignability  of  verdict  for  personal  injuries. 
see  "Assignment."  §  1. 

Compelling  reception  of  verdict,  see  "Manda- 
mus." §  12. 

Effed  of  verdict  in  will  contest,  see  "Wills,"  5 
28. 

In  action  for  injuries  at  crossing,  see  "Railroad 
Companies,"  §  43. 

for   injuries   to   servants,    see    "Master   and 

Servant."  5  51. 

on  hills  and  notes,  see  "Negotiable  Instru- 
ments," s  89. 

In  condi  oination  proceedings,  see  "Eminent  Do- 
main," §  19. 

Objections  first  raised  on  appeal,  see  "Appeal," 
§  201. 

to  verdict,  ground  for  new  trial,  see  "New 

Trial,"  §§  26-28. 

!■.;    w  oi  verdict,  see  "Appeal,  Jt. 

To  sustain  judgment,  see  "Judgment,"  §  26. 
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1.  IN  QBNERALb 

§   96.    In   general, 
[a]     (Iowa  i    1890.) 

in  :.i  ;iiiist  a  physician  for  ma) 

firactice  in  reducing  n  fracture  of  an  arm,  al- 
eged  to  have  resulted  in  rendering  the  limb 
useless,  defendant  denied  negligence,  claiming 
•  the  injury  »:is  caused  by  a  second  injury  tu  the 
arm  after  he  had  discharged  the  case,  and  conn- 
terelaimed  for  services  in  reducing  the  fracture. 
Ilihl  that,  a  verdict  for  plaintiff  for  $1  would 
not,  on  appeal  by  him,  be  disturbed  as  incon- 
■  ni.  as  the  jury  may  have  found  that  the 
condition  of  the  arm  at  the  trial  was  in  a  large 
measure  duw  tu  the  second  injury.— Whitesell 
v.  Hill  (Iowa)  06  N.  W.  894. 

[bl     (Iowa;    1S!MI.) 

Where  a  cause  of  action  is  presented  in  two 
counts,  ii  is  no1  error  i"  submit  the  case  to  the 
jurv  to  find  independently  on  each  count. — Robin- 
son v.  Berkey  (Iowa)  69  N.  W.  434. 

[C]      (Neb.;    ISilC.i 

A  verdict  which  is  responsive  to  all  the 
issues  submitted  should  not  lie  rejected  because 
of  an  unauthorized  attempt  by  the  jury  to  ap- 
portion the  costs:— State  v.  Beall  (Neb.)  67  N. 
W.  SCS. 

48  Neb.  SI". 

[d]  (Nel>.:    1806.) 

A  verdict  for  defendants  in  trover  is  con- 
trary to  law,  when  defendants  have  not  appear- 
ed, and  their  default  has  been  entered. — Herbert 
v.  Wortendyke  (Neb.)  US  N.  W.  350. 

[e]  (IVeI>.;    TS97.) 

Where  plaintiff  sued  his  agent  and  one  who 
had  guarantied  the  performance  of  separate 
contract  by  the  agent,  and  a  liability  in  differ- 
ent amounts  was  shown  as  against  the  agent 
and  the  guarantor,  a  verdict  was  proper  which 
assessed  the  amount  of  recovery  against  one 
defendant  differently  from  that  assessed  against 
his  co-defendant,  under  Code  Civ.  Proc.  §  295, 
providing  that  when,  by  the  verdict,  either  par- 
ty is  entitled  to  recover  money,  the  jury  must 
assess  the  amount  of  recovery. — Lininger  &  Met- 
calf  Co.  v.  Webb  (Neb.)  70  N.  W.  519. 

[f]  (Wis.:    1806.) 

Where  the  court  charges  the  jury  to  re- 
turn a  verdict  for  plaintiff  on  either  of  two 
grounds  of  negligence  submitted  to  them,  a 
general  verdict  for  plaintiff  will  be  reversed  if 
one  of  the  grounds  was  erroneously  submitted, 
since  the  verdict  may  have  been  rendered  sole- 
ly on  that  ground.— Leitch  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  67  N.  W.  21. 
93  Wis.  79. 

§   97.    Pleadings  to  sustain. 

(Nel>.;   1S9C.) 

A  verdict,  in  order  to  sustain  a  judg- 
ment, must  respond  to  the  issues  made  by  the 
pleadings,  or  to  the  allegations  of  the  successful 
party— Cannon  v.  Smith  (Neb.)  66  N.  W.  999. 
47  Neb.  917. 

§  98.    Against   instructions, 
[aj     (Iowa;    1895.) 

Where  the  validity  of  a  sale  by  an  in- 
sane person  was  at  issue,  and  the  jury  were 
instructed  that  if  there  was  a  present  consid- 
eration for  the  sale,  and  if  the  purchaser  could 
not  be  put  in  the  condition  he  was  before  the 
sale,  it  was  valid,  the  verdict  against  the  sale 
was  not  justified  where  there  was  evidence  that, 
in  consideration  of  the  sale,  the  purchaser  paid 
several  debts  of  the  selie^ — Bokemper  v.  Hazen 
(Iowa)  04  N.  W.  773. 

[b]      (S.  r>.;    1S!)4.> 

Where  the  verdict  of  the  jury  is  in  dis- 
regard of  unquestioned  instructions,  it   will  be 


Dl  •.      ' ■  ,     I    ;  town    Fire   Ins.   Co. 

(8.  Di  61   V  W.  34. 
6  8.  D.  335. 

§   99.    Construction  and  effect. 

I  ii  I     (Iowa;    1896.) 

In  an  action  upon  a  note  aided  by  attach- 
ment, \\  here  defendant    i 
ni'  nt,  ami  denies  the  liability  on  the  □ 
eral  verdict  for  defendant  for  oi  with 

spi  cial  finding  thai  thi  i  ats  were  n 

fully  sued  ot  be  const  ro  i  oeral 

verdict  against  the  plaintiff  on  al 
seated    in    the   entire   case. — De   Goey   v.   Van 
Wyk  (Iowa)  tit;  N,  W.  787. 

|b]     (WlM.;    1896.) 

A  verdict  is  sufficient,  though  uncertain  on 
its  face,  when  it  is  rendered  certain  by  being  con- 
strued in  connection  with  the  issues  joim  I  by 
the  pleadings.— Bartlett  v.  Clough  (Wis.)  68  N. 
W.  S75. 

§    100.    Compromise    verdict. 

(Mich.;    1897.) 

The  verdict  was  insufficient  where  the  ju- 
ry, on  coming  into  court,  announced  that  they 
had  agreed  upon  a  compromise  verdict  if  it 
would  be  received,  and,  on  being  polled,  one  i  f 
the  jurors,  in  answer  to  the  question,  "Is  this 
your  verdict?"  replied,  "Compromise  verdict." 
— Ostrander  v.  City  of  Lansing  (Mich.)  70  N.  W. 


§    101.    Amendment  and  correction. 

la]     (Minn.;    1895.) 

In  an  action  for  services  claimed  to  be 
of  the  valueof  $1,129, defendant  pleaded  a  coun- 
terclaim of  $991.15,  which  was  admitted  by 
plaintiff,  and  the  issue  was  the  value  of  plain- 
tiff's services.  Held  that,  on  the  jury's  return- 
ing a  verdict  for  plaintiff  of  $307.  it  was  not 
error  for  the  court  to  instruct  that  they  could 
not  find  a  verdict  in  that  amount,  and  to  ascer- 
tain by  questioning  them  whether  they  intend- 
ed that  amount  to  represent  the  value  of  plain- 
tiff's services,  and.  on  their  answering  in  the 
affirmative,  to  instruct  them  to  deduct  that 
amount  from  the  counterclaim,  and  to  compute 
interest  on  the  balance. — Aldrich  v.  Grand  Rap- 
ids Cycle  Co.  (Minn.)  63  N.  W.  1115. 
61  Minn.  531. 

[b]     (N.  D.;    1896.) 

When  the  value  of  plaintiff's  interest  in  prop- 
erty sued  for  in  claim  and  delivery  is  not  found 
in  the  verdict,  but  it  is  not  controverted,  and  can 
be  ascertained  by  mere  computation  from  the 
pleadings,  the  verdict  may  be  amended  by  the 
court— Fletcher  v.  Nelson  (N.  D.)  69  N.  W.  53. 

§   102.    Sending  jury  back  to  correct. 

[a]     (Neb.;   1895.) 

Where  the  verdict  in  replevin  failed  to 
specify  the  damages,  it  was  proper  to  instruct 
the  jury  as  to  how  to  find  the  damages,  and  send 
them  back  to  correct  the  verdict. — Smith  v.  First 
Nit.  Bank  (Neb.)  63  N.  W.  796. 
45  Neb.  444. 

lb]     (Wis.;    1896.) 

It  appeared  that  the  jury  thought  that  in 
considering  the  special  verdict  submitted,  aft- 
er answering  the  first  and  second  questions  in 
the  affirmative,  it  vvas  unnecessary  to  answer 
the  other  three,  and  they  sealed  their  verdict, 
which  contained  answers  only  to  such  ques- 
tions, and  returned  it  into  court  the  following 
morning,  lit  hi,  that  it  was  not  error  to  send 
the  jury  back  to  complete  their  verdict  by  an- 
swering the  remaining  questions. — Olwell  v. 
Milwaukee  St.  Ry.  Co.  (Wis.)  66  N.  W.  362. 
92  Wis.  330. 
Sending  back  to  correct  special  verdict,  see 
post,  §  117. 
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o    SPECIAL  INTERROGATORIES   AND     | 
VERDICT. 

In  action  on  policy,  see  "Insurance,"  I  129. 

§   103.    Questions  submitted. 

^  $V&£?8  refuse  tc >  s ubmit jj 
interrogatories  wuiob  do  not  call  tor   ^ 

of  fact  in  any  way  decisive   ,J  the  '.!se-    D 
v.  Town  of  Marcus  (Iowa)  6a  N-  W.  W*. 

lb,    (I.w»S /^reversible    error    for   the 

court  JU'sl  to  ^^"S&loTSS 

Spaulding  v.  Chicago,  St.  P.  &  *»  ^-  "- 
(Iowa)  07  N.  W.  227. 

filing  for  answers  to  ultimate  iacts.-Clou„n  v. 
Bennett  (Iowa)  08  N.  W.  5<8. 

^^t^'not'errofto  refuse  to  submit  to  the 

N.  W.  712. 
IelCode°1a2808;9proviaing  that  the  jury  must 

Sit    Interrogations    as   to    unmater ^  ^te     ° 
facts    necessarily    determined    by    the    senei.i^ 
verdict -0'I,eary  v.  German  American  Ins.  Co. 
of  New  York  (Iowa)  69  N.  W.  OSb. 

111  Thelubmffsion  to  the  jury  of  interroga- 
tories not  calling  for  findings  of  fact  necessarily 
determinate  of  the  case,  ^.properly  refused^ 
German  Sav.  Bank  v.  Citizens  Nat.  Bank 
(Iowa)  70  N.  W.  T69. 

l"it  was^not  errorV  refuse  to  submit  inter- 
im tow;  .      j       j  f  tue  evl. 

Nat.  Bank  (Iowa)  70  N.  W.   <69. 

lU1  In*ln  Mttai9for  injuries  sustained  by  step- 
ping through  a  sidewalk  where  a  plank  bad  been 
pnij.  mi '";-       .  ,,..„  asked,   at  defendants 

=d'  tohenndrys;ecialh  whether  the  plank 
••wQaS  in  and  out  ol  its  place  at  various  times  im- 
mediately before  the  accident  Add  ™a*outd 
niicstion  was  improper,  and  its  answer  coma 
nave  no  Controlling  effect  on  the  general  ver^ 
diet  -Germaine  v.  City  of  Muskegon  (Mich.)  63 

105  Mich.  213. 

111  ^n'actie^agwnst  ■  railroad  company 
for  personal  injury,  caused  by  the  sudden  sink- 
iS  ofTin™ because  of  the  defective  condition 
of  the  roadbed,  the  refusal  to  submit  the  ques- 
tion for  special  verdict  of  whether  defendant  had 
mv  reason  to  apprehend  such  a  sinking  of  the 
r^dSMevjrsible  error^-McGowan  v.  On- 
,  ago  &  N.  W.  Ry-  Co.,  04  N.  W.  &Ji,  -'i  «  • 
147. 

"ViTproVeVTo 'refuse  to  submit  to  the  jury 
interrogator^    referring   to    evident, ary   facts 

sary  to  be  "  *''' Vv  Po  W^) 
rier  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  I  wis.) 
OS  N.   \Y.  404. 


^foSTS'nfSKr  in  refusing  to  submit  to 
the  jury  special  interrogatories  .a««tot« 
another'  which  the  court  ha? .rightly  refuwa 
to  submit.-Pier  v.  Chicago,  M.  A:  St.  f.  Ky. 

Co.  (Wis.  I  68  N.  W.  404. 

1  Vfenot  erro?  to  refuse  to  submit  questioiis 
calling  for  finding-  on  merely  evrientiary  facte. 
—McKeon  v  Chicago,  M.  &  St.  f.  ity-  ^«- 
(Wis.)  69  N.  \Y.  175. 

§   104.    Repetition. 

(I°The   refusal   of   special    interrogatories    is 
not  -round  for  complaint,  where  the  essential 
fects    ar^  embodied    in    another    interrogatory 
which  rfsubrnitted.-Union  Mill  Co.  v.  Prenzler 
(Iowa)  69  N.  W.  876. 
§   105.   Estoppel  to  object  to  submission. 

lal    Kjectiontiiat  there  was  no  evidence 

on  which  to  submit  a  Question  for  a  special  find- 
inir  nnnot  lie  urged  by  one  who  has,  in  a  re 

St!  P.  &  S7  S.  M.  Ry.  Co.  (Mich.)  63  N.  W.  9bb. 
105  Mich.  659. 


IblThe  submi^fon  of  38  interrogatories  in  the 
form  of  a  special  verdict,  necessarily  tending 
foTonfuse  the  jury,  is  not  rendered  unobjec- 
tionablebecause  appellant  requested  the  sub- 
''"';„  „f  a  greater  number  of  interrogatories. 
Sore  obTectionable  than  those  subnutted.- 
Louis  F  Fromer  &  Co.  v.  Stanley  (W  is.)  69 
N.  W.  820. 
§   106.    Discretion  of  court. 

(WiSThe8forn\  of  a  special  verdict  rests  large- 
ly in  the  discretion  of  the  court,  which  will 
not  be  interfered  with  where  the  issues  are 
covered.-Lindnerv!  St  Paul  Fire  &  Marine 

Ins.  Co.  (Wis.)  07  N.  W.  1125. 

93  Wis.  526. 
§   107.    Necessity    of   requesting   findings. 

[al  fiSSant^nwrt  complain  that  the  jury 
found  that  certain  of  the.  notes  n  suit  were 
usurious  without  specifying  which  or  tuem 
v/eTso 'where  he  made  no  request  Umtttyurr 
be  instructed  to  so  speafieally  find.-Kassmg  v. 
Walter  (Iowa)  65  N.  \\ .  &m. 

'"l-rl-oT'cannoT^c  predicated  on  the  court's 
failure  to  include,  in  the  list  of  questions  sub- 
mttted  to  The  jury  1 !or  .special  findings,  other 
questions,  for  the  submission  of  w  men  no  re 
auest  is  made.-Town  v.  Missouri  Pac.  Ry.  Co. 
(Neb.)  70  N.  W.  402. 

ICJ  Where,  oftne  issue  of  a  fraudulent  pref- 
erence of  a  creditor,  the  verdict  and  find 
cove?  all  the  material,  controverted,  and  issuable 
facte  a  party  cannot  urge,  on  appeal,  certain 
[reactions  in  evidence  from  which  a  preference 
mfght  have  been  found,  where  there  was  no  re 
miguiuii  submit  them  to  the 

y^^f^'di^rmination^Continental  Nat.  Bank 
V    McGeoch  'Wis.)  66  N.  W.  006. 
92  Wis.  286. 

§   10S.    Form   of  interrogatory. 

[a]   cTanissufas  to  whether  defendant  «g 
structed  a  snow  pile  in  a  street,  whereby  plaintiff 

I   va    injured,  it  was  not  error,  in  subm'mg^ 
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Mayer    v.   Milwaukee   St.   Ry.   Co. 

63  V  W.  H'lS. 
90  Wis.  522. 

[I>]      (Win.;     ls>!>7.> 

Special  questions  submitted  being  In  sub- 
stance proposed,    complaint    cannot    be 

of    cha ii.       i    thereo        : 

Davis  Lumber  Co.  v.  Home  ins.  Co.  «.\\'i>i.j  70 
N.  W.  59. 

§    109.    Submission   of   interrogatories    to 
adversary. 

(Iowa;    is!>i;.> 

'I'l i  is  justified  in  refusing  i I 

mil  special  interrogatories,  a  copy  of  whii 
not  been  submitted  to  I  be  coun     I  ou   thi 
side,  as  required   by   Code.  §  2S0S.— Barms    v. 
Town  of  Marcus  (Iowa)  (55  X.  W.  '.is  I. 

§    110.    Answers  to  interrogatories. 

[a]  <i\«'i>.:    !*:><;.) 

Where  answers  to  special  interrogatories 
arc  returned  and  recorded  with  the  general  ver- 
dict, without  objection,  it  cannot  afterwards  be 
objected  that  they  wore  not  signed  by  the  fore- 
man of  the  jury. — Thompson  v.  Thompson 
(Neb.)  68  N.  W.  :>.72. 

[b]  (Mis.;     189*4.) 

The  Court,  in  passing  upon  the  sufficien- 
cy of  a  special  verdict,  must  treat  material 
facts,  uncontroverted  at  the  trial,  or  established 
by  undisputed  evidence,  as  formally  incorpo- 
rated into  such  verdict,  although  they  have 
been  omitted  therefrom.— Murphy  v.Weil  (Wis.) 
61  X.  W.  315,  89  Wis.  140. 
[<■(     (Wis.:    1890.) 

In  an  action  for  injuries  on  defendant's 
depot  grounds,  the  jury  was  asked  how  far 
south  of  a  switch  was  the  place  of  the  acci- 
dent. The  evidence,  without  conflict,  showed  it 
to  be  about  100  feet.  The  court  wrote  the  an- 
swer "1,000  feet."  Held,  that  the  mistake  was 
not  misleading,  there  being  no  dispute  that  the 
accident  occurred  within  the  depot  grounds. — 
Mills  &  I.e  Clair  Lumber  Co.  v.  Chicago,  St. 
P.,  51.  &  O.  Ry.  Co.  (Wis.)  6S  N.  W.  996. 

§    111.    Necessity   of    basing:   findings 

on  pleadings  and  evidence. 

[a]  (Iowa;    1895.) 

Where  the  jury  found  that  the  plaintiff, 
a  real-estate  broker,  had  negotiated  the  sale  of 
a  farm  to  a  certain  person  on  definite  terms, 
and  it  appeared  from  undisputed  evidence  that 
such  person  had  made  all  necessary  arrange- 
ments to  take  the  farm,  a  special  finding  that 
such  purchaser  was  not  "ready,  able,  and  will- 
ing" to  purchase  and  pay  for  the  farm  was  er- 
ror.—Thompson  v.  Lenth  (Iowa)  62  N.  W.  S42. 

[b]  (Nel>.;    1895.) 

A  special  finding,  unsustained  by  the  evi- 
dence, must  be  disregarded,  when  the  fact  es- 
tablished   by    it    is    clearly   irrelevant. — Citizens' 
Xat.  Rank  v.  Wedgwood  (Neb.)  08  X.  W.  37o. 
ir,  Neb.  143. 

[c]  (Wis.:    1S!>6.) 

Findings  of  a   special   verdict,   not  based 
on   the  evidence,   are   properly  stricken   as   sur- 
plusage.— Rahr  v.  Manchester  Fire  Assur.  Co. 
(Wis.)  07  X.  W.  725. 
93  Wis.  355. 

§    112.    Failure  to  answer  interrogatories, 
[a]      (Minn.;    ISO".) 

A  jury  was  directed,  in  addition  to  a  gen- 
oral  verdict,  to  answer  two  specific  questions. 
An  affirmative  answer  to  both  of  these  questions 
was  necessary  to  sustain  a  general  verdict  in 
plaintiffs'  favor.  Alter  being  out  30  hours, 
without  an  agreement  as  to  the  specific  ques- 
tions, the  court,  of  its  own  motion,  and  in  the 
absence  of  defendant's  attorneys,  withdrew  these 
special  questions,  and  received  a  general  ver- 
dict against  the  defendant.  Held  error. — Erman- 
traut  v.  Providence- Washing! on  Ins.  Co.  (Minn.) 
70  X.  W.  572. 


[b]      (\.l>.;    180B.) 

It  is  I.   '  iblc  error  to  receive  n 

eral  verdict  or  finding,  leaving  unan 

lit 
if  answered  in  the  form  most  favorable  to  the 
lining   party,   they    would    not    have 

■\iili  tin-  rerdict. — McClary 

v.  Stull  (Neb.)  62  N.  W.  501. 
II  Neb.  175. 
[oj     (Neb. |    iv:>7.) 

Failure    of    the    jury    to    answer    qui 
el.   whire   the  answers,   in    view   of   tin- 
ge   and    other    liinlniL's.    would    have    1 .1 

immaterial,  does  not  render  a  judgment  on  the 
general   verdict    prejudicial  to  tin 

Town  v.  Missouri  Pac.  By.  Co.  (Neb.)  70  N.  W. 
402. 

Id]      (Wis.;     (*»«.) 

In    an   action    for    personal    injury,    where 
defendant  asked  a  special   verdict    whether  nogli- 

i  of  def  et  w  as  the  direct  ca  n  e  of  the 
injury,  the  failure  of  the  jury  to  find  on  such 
special  verdict  is  error,  not  cured  by  general  ver- 
dict for  plaintiff.— Klatt  v.  N.  C.  Foster  Lum- 
ber Co.  (Wis.)  ot;  N.  W.  791. 

02  wis.  622. 

§    113.    Special     finding     after    judgment 
— Notice. 
(Neb.;   1896.) 

A  special  finding  made  at  the  request  of  one 
party,  after  judgment  and  without  notice  to  the 
adverse  party,  is  absolutely  void. — Wachsmuth  v. 
Orient  Ins.  Co.  (Xeb.)  6S  X.  W.  935. 

§    114.    Inconsistent  and  conflicting  find- 
ings. 

[a]  (Wis.:    189S.) 

Special  findings  that  the  wind  interfered 
with  plaintiff's  hearing  defendant's  engine;  that 
a  man  of  ordinary  intelligence,  driving  across 
the  tracks  as  plaintiff  did,  with  his  team  at 
a  trot,  ought  not  to  have  reasonably  expected 
that  he  would  be  unable  to  stop  in  time  to  a 
an  approaching  engine;  that,  under  the  cir- 
cumstances, ordinary  care  did  not  require  one 
of  ordinary  prudence,  so  driving,  to  stop  and 
listen  for  an  approaching  engine;  and  that 
plaintiff  was  directed  to  cross  the  tracks  by  one 
on  whose  judgment  he  relied,  and  who  ought  not 
to  have  reasonably  expected  tint  a  collision 
would  follow, — are  inconsistent  with  a  finding 
that  plaintiff  was  guilty  of  contributory  negli- 
gence, and  such  inconsistency  is  ground  f  ir  i 
new  trial.— Farley  v.  Chicago,  M.  &  St.  P.  Rv. 
Co.,  61  X.  W.  700,  80  Wis.  206. 

[b]  (Wis.;    lSftr..) 

In  an  action  for  the  value  of  a  horse  kill- 
ed by  reason  of  a  highway  being  covered  with 
snow  and  ice.  the  jury  were  asked:  "Was  the 
highway  reasonably  safe  and  passable?"  "If 
not,  did  defendant  have  sufficient  notice  of  the 
defect?"  "Was  plaintiff  guilty  of  negligence 
which  contributed  to  the  accident?"  They  an- 
swered the  first  and  third  questions.  "Yes."  and 
"No"  to  the  second.  Hrhl.  that  there  was  no 
material  inconsistency. — King  v.  Town  of  Farm- 
ington  (Wis.)  62  X.  W.  928. 
00  Wis.  62. 

[c]  (Wis.;    J.Nfl.-.t 

In  an  action  by  a  servant  against  his 
master  for  personal  injuries  alleged  to  have 
been  caused  by  defective  machinery,  findings 
that  defendant  did  not  use  ordinary  care  in 
keeping  the  machinery  in  proper  condition,  that 
plaintiff  knew  the  danger  to  be  apprehended 
from  the  use  of  the  machinery,  and  that  plain- 
tiff's injuries:  were  the  result  of  an  accident  oc- 
curring without  the  negligence  of  either  party, 
are  inconsistent,  and  require  a  new  trial. — Dar- 
cey  v.  Farmers'  Lumber  Co.  (Wis.)  05  X.  W. 
491,  01  Wis.  054. 
|dl     (Wis.:    1897.) 

A  train  on  which  plaintiff  was  a  passen- 
ger was  stopped  before  reaching  wrecked 
tanks  containing  burning  naphtha,  and  the  pas- 
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sengers  were  conducted  to  the  other  side  of  the 
wreck,  250  feet  from  the  tanks,  to  await  an- 
other train.  Plaintiff  thereafter  went  within 
85  feet  of  the  tanks,  and  was  injured  by  an  ex- 
plosion. A  special  verdict  found  that  if  he 
had  remained  at  the  place  designated  for  the 
passengers,  "he  would  not  have  been  seriously 
injured,"  and  that  he  "unnecessarily,  and  from 
motives  of  curiosity  and  pleasure,"  went  near- 
er to  the  tank,  and  that  his  injuries  were 
caused  by  so  doing;  but  also  found  that  de- 
fendant, in  the  exercise  of  ordinary  prudence, 
should  have  known  of  plaintiff's  position  in 
time  to  warn  him  of  the  danger,  "and  should 
have  anticipated  that  he  would  go  nearer  to 
the  tank."  Ii  also  found  that  plaintiff  was 
"not  guilty  of  any  want  of  ordinary  care  that 
contributed  to  his  injury,"  and  that  a  prudent 
man,  in  the  same  position,  would  not  have  ex- 
)•<  eted  an  explosion,  but  that  defendant  ought 
in  have  expected  an  explosion,  and  did  not  use 
reasonable  care,  and  was  guilty  of  negligence, 
which  was  the  proximate  cause  of  the  injuries. 
Held,  that  the  verdict  was  too  inconsistent  to 
support  a  judgment  for  either  party. — Conroy  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.)  70  N. 
W.  4SG. 

[e]  (Wis.;  1S97.) 
_  Where  parts  of  a  special  verdict,  in  an 
action  for  injuries  '.o  a  passenger,  are  favor- 
able to  plaintiff,  and  are  inconsistent  with  oth- 
-er  parts  favoring  defendant,  it  is  proper  prac- 
tice for  defendant  to  move  to  set  aside  the 
parts  not  sustained  by  the  evidence,  and  for 
judgment  on  the  remainder  and  on  the  uncon- 
tradicted evidence. — Conroy  v.  Chicago,  St.  P., 
M.  &  O.  Ry.  Co.  (Wis.)  70  N.  W.  486. 

§   115.    Change     of     special     findings     by 
court. 
(Wis.;    1895.) 

In  an  action  by  architects  for  services, 
where  plaintiffs  claimed  $.3,900,  and  defendant 
alleged  negligence  in  the  work,  and  special 
damages,  and  a  special  verdict  was  rtndered, 
to  the  effect  that  plaintiffs  were  architects,  and 
rendered  services,  and  that  only  a  portion  there- 
of had  been  paid  for  under  the  contract,  and 
it  was  also  found  that  plaintiffs  were  discharged 
for  a  good  reason,  and  did  not  perform  their 
agreement,  and  that  nothing  was  due  them,  it 
was  an  invasion  of  the  province  of  the  jury  to 
change  such  finding  to  one  that  $2,360  were 
due. — Conover  v.  Knight,  Go  N.  W.  371,  01  Wis. 
569. 

§   116.    Power  of  court  to  amend  findings. 

[a]  (Wis.;    1894.) 

A  court  cannot,  in  an  action  at  law, 
amend  a  special  finding,  but,  if  the  verdict  is 
not  in  accordance  with  the  evidence,  should 
award  a  new  trial. — Sheehv  v.  Duffy  (Wis.)  61 
N.  W.  205,  S9  Wis.  6. 

[b]  (Wis.:    1S95.) 

The  court  cannot  set  aside  certain  find- 
ings in  the  special  verdict,  as  unsupported  by 
thi  evidence,  and  render  judgment  on  the  verdict, 
as  it  then  stands. — McFetridge  v.  American  Fire 
Ins.  Co.  (Wis.)  02  N.  W.  938. 
90  Wis.  138. 

§   117.    Sending  jury  back  to  correct. 
(Wis.;    1895.1 

In  a  suit  for  personal  injuries  received  on 
a  defective  highway  the  jury  were  required  to 
answer — First,  whether  the  highway  was  de- 
fective; and,  second,  whether  plaintiff  was 
guilty  of  any  want  of  ordinary  care  which  con- 
tributed to  her  injury.  They  returned  a  general 
verdict  for  plaintiff  for  $250,  and  answered  the 
second  question,  "There  was  some  want  of  care." 
llihl,  that  it  was  proper  for  the  court  to  point 
out  the  uncertainties  in  the  answer,  and  require 
the  jury  to  make  it  definite.— Coats  v.  Town  of 
Stanton  (Wis.i  62  A.  VV.  010. 
90  Wis.  130. 


§   118.    Judgment  on  special  verdict  not- 
withstanding  general   verdict. 

[a]  {Innn;    1895.) 

Where  the  jury  returned  special  find- 
ings in  plaintiff's  favor  on  every  material  fact 
in  the  case,  and  rendered  a  general  verdict  for 
defendant  absolutely  inconsistent  with  such 
findings,  judgment  should  be  rendered  for  plain- 
tiff.—Davis  v.  Campbell  (Iowa)  61  N.  W.  1053. 
93  Iowa,  524. 

[b]  (Iowa;    1895.) 

Judgment  on  a  special  verdict  as  against 
the  general  verdict  will  not  be  granted  unless 
it  is  inconsistent  with  the  general  verdict,  and 
sufficient  of  itself  to  establish  or  defeat  the 
right  of  recovery. — Kerr  v.  Keokuk  Waterworks 
Co.  (Iowa)  64  N.  W.  596. 

Id     (Wis.;    1895.) 

Where  defendant  moved  to  set  aside  cer- 
tain special  findings  in  plaintiff's  favor  as 
against  undisputed  evidence,  and  for  judgment 
on  the  remaining  findings,  and  such  findings 
were  set  aside,  the  court  could  enter  judgment 
for  defendant  on  the  remaining  findings  and  un- 
disputed evidence,  without  granting  a  new 
trial. — Menomonie  River  Sash  &  Door  Co  v. 
Milwaukee  &  N.  R.  Co.,  65  N.  W.  176,  91  Wis. 
447. 


IX.    TRIAL  BY   COURT. 

Review  of  findings  by  the  court,  see  "Appeal," 
§§  227-229. 

§    119.    Ruling  on  effect  of  evidence. 
(Minn.;    1895.) 

On  a  trial  by  the  court  of  an  action  to  re- 
scind a  sale  of  laud  for  fraud,  the  court,  after 
plaintiff  had  rested  his  case,  and  during  the  ex- 
amination  in  chief  of  one  of  the  defendants,  ruled 
that  the  evidence  already  submitted  wholly  fail- 
ed to  show  any  fraud  on  the  part  of  either  of  the 
defendants.  Plaintiff  did  not  intimate  a  desire 
to  cross-examine  the  witness  or  offer  any  further 
evidence.  Held,  that  the  ruling  was  proper. — 
Donnelly  v.  Cunningham  (Minn.)  63  N.  W  246 
61  Minn.  110. 

§    120.    Effect  of  admitting  improper  evi- 
dence. 

[a]  (Minn.;    1896.) 

The  admission  of  immaterial  evidence  in 
a  trial  by  a  court  without  a  jury  is  no   ground 
for   reversal. —Johnson    v.    City    of    Stillwater 
(Minn.)  64  N.  W .  95. 
62  Minn.  60. 

[b]  (Neb.;    1895.) 

In  a  case  tried  to  a  court  without  a  jury, 
the  admission  of  improper  evidence  is  not  in 
itself  a  ground  for  reversal.— Sharmer  v.  John- 
son, 61  N.   W.  727,  43  Neb.  509. 

[c]  (Neb.) 

The  admission  of  incompetent  evidence, 
in  a  case  tried  without  a  jury,  is  not  reversible 
error.— (1895)  Tolerton  &  Stetson  Co.  v.  Mc- 
Clure,  03  X.  W.  701,  45  Neb.  368;  (1897) 
Phoenix  Ins.  Co.  v.  Walter,  70  X.  W.  93S. 
Id]     (Neb.;   1895.) 

In   an  equitable  action,  the  admission  of 
immaterial    evidence   is   harmless   error. — Blazer 
v.  Rogner  (Neb.)  63  X.  W.  S46. 
4."  Neb.  588. 
[ej     (Neb.) 

The  admission  of  incompetent  or  irrel- 
evant testimony  in  a  trial  without  a  jury  is  not 
reversible  error.-  (1S95I  Pearce  v.  McKav,  63 
N.   W.  S51,  45   Neb.   296;     lis:'.".)    Scroggin    v. 

■    i  iston,  i:4  X.   W.   236,   45   Neb,   714; 
Stover  v.  Hough,  66  X.  W.  825,  47  Neb.  789. 
[f]      (X  «•!).:    18!(5.l 

The  admission  of  immaterial  and  incom- 
petent evidence  is  not  reversi   :  ir,  when    I    e 

trial  was  by  the  court,   and  there  was  suliicient 
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ci  a  i'  itenl  i',  i.i ■  i.  .  i..  r-  ,■  court's  fin 

Monroe  v.  Reid,  64  N.  W.  983.  16  Neb.  316. 

1(SJ       (WU.|     L89U.) 

[mpropej  of    evidence    is    not 

ground   for  reversal   in   an   equity  <•; 
x.  Gross  (Wis.)  68  N.  \V.  469. 

(hi     (Win.  <    1897.) 

The  admission   of  improper  evidoi 
unit  in  equitj   does  no1  constitute  error  where 
there  is  other  evidence  sufficient  to  sustain  ei- 
or  the   judgment— Williamson 
v.  Neeves  I  u  is.)  69  N.  \V.  806. 

§   121.    Findings  of  fact  and  conclusions 
of    law. 

[a]  (Neb.;     1897.) 

When  qui  >1  ions  of  tad   svei  '■■  by  the 

court,  and  a  request  was  made  of  the  courl  to 
state  in  writing  the  findings  oi  tacl  separately 
from  conclusions  of  law,  it  was  prejudicial  er- 
ror to  deny  such  request. — Lyman  v.  Water- 
man (Neb.)  70  N.  W.  921. 

[b]  mis.:    189S.) 

Rev.  St.  §  2863,  requiring,  on  n  trial  of  a 
question  of  fact  by  the  court,  a  decision  in  writ- 
ing, stating  the  facts  found  and  conclusions 
of  law  thereon,  applies  to  equitable  as  well  as 
legal  actions.— Dietz  v.  City  of  Neenah  (Wis.) 
64  N.  W.  299,  ill  Wis.  422. 

§    122.    Additional  findings. 

(S.  D.:   1895.) 

A  court  trying  a  case  without  a  jury, 
which  files  its  findings  concurrently  with  the 
judgment  based  thereon,  may  seasonably  make 
additional  findings  conforming  more  specifically 
to  the  decision  as  orally  announced  at  the  con- 
clusion of  the  trial,  and  file  the  same  as  of  the 
date  of  the  filing  of  the  original  findings. — Mar- 
tin v.  Minuekahta  State  Bank  (S.  D.)  G4  N.  W. 
12T. 

Si    123.    Duty  to  make   findings,  and   fail- 
ure to  find  on  certain  points. 

la]     (S.  D.;   1895.) 

It  was  not  prejudicial  error,  in  a  trial  by 
the  court  without  a  jury,  for  the  court  to  fail 
to  make  findings  of  fact  on  incompetent  evi- 
dence admitted  over  objection. — Martin  v.  Min- 
nekahta  State  Bank  (S.  D.)  04  N.  W.  127. 
[1>]     (S.  O.;    189G.) 

In  an  action  at  law  tried  to  the  court  with- 
out a  jury,  material  issues  tendered  by  the  com- 
plaint, and  admitted  or  not  denied  in  the  answer, 
require  no  findings  "f  fact. — Anderson  v.  Alseth 
IS.  D.)  66  N.  W.  320. 

[c]  (S.  D.;   1896.) 

A  failure  to  make  a  finding  of  fact  on 
an  issue  expressly  abandoned  at  the  trial,  and 
on  which  no  evidence  was  introduced  or  finding 
requested,  is  not  available  on  appeal. — Roblin 
v.  Palmer  (S.  D.)  67  N.  W.  949. 


§   124. 


Finding   ultimate  facts. 


[a]     (Minn.;    1897.) 

A  finding  of  fact  that  "plaintiff  owes  the 
defendant  the  sum  of  $450"  is  insufficient  to 
support  a  judgment  of  $450,  there  being  no 
statement  of  the  ultimate  facts  found. — New- 
man v.  Newman  (Minn.)  70  N.  W.  776. 

[l>]      (S.  n.;    1896.) 

Plaintiff  executed  to  defendant  a  deed  ab- 
solute in  form,  and  received  from  him  $100.  As 
part  of  the  same  transaction,  defendant  ex- 
ecuted a  similar  deed,  which,  by  agreement, 
was  placed  in  escrow,  to  be  delivered  to  plain- 
tiff upon  payment  of  $125  within  60  days. 
Held,  in  an  action  to  have  the  deeds  adjudged 
to  be  mortgages,  that  the  ultimate  question  of 
fact  to  be  determined  by  the  trial  court  be- 
fore the  supreme  court  could  review  the  deci- 
sion was,  "What  was  the  intention  and  under- 
standing of  the  parties'.'''  and  that  a  finding  that 
the  deed  from  plaintiff  to  defendant  was  an  ab- 
solute conveyance  was  not  such  a  finding  upon 


such    ultimate   question   of    fact.— MeKenna   v. 
H'hillul.er  IS.   I). I  69   N.   W.  587. 

§    125.    Time   of   filing   decision. 
IS.  I>.:     1896.) 

The  failure  of  the  court  before  which  a 

qui    ti r  fad  is  tried  to  file  its  written  doci- 

sion  u  n!, in  30  r  the  submission  ol  the 

cause,   as   require, I    by  Col  Lai  

amended  by  Laws  1893,  c.  '•-.  is  nol  ground  for 
i         ci  the  unsuc- 

:  litigant.  -Roblin  v.  Palmer  (S.  D.)  07  N. 
W949. 

§   126.    Motion   to   dismiss. 
(IOWA;     IS'..-,.) 

Ie  a  trial  by  the  court,  on  motion  to  dis- 
miss     for     Want     of     evidence,     the     question     is 

whether,  by  a  preponderance  of  the  evidence, 

plaintiff  was  entitled  to  judgmenl      Mi    ward  v. 
Jackman  (Iowa)  04  N.  W.  667. 


TROVER  AND  CONVERSION. 

I.  WHEN  LIES— DEFENSES,  §S  1-4. 
II.  WHAT  CONSTITUTES   CONVERSION, 
§§  5-8. 

III.  DEMAND,  S§  9-11. 

IV.  PLEADING  AND  PRACTICE,  §§  12-18. 
V.  DAMAGES,  §§  19-21. 

See,  also,  "Replevin." 

Action  against  purchaser  for  conversion,  see 
"Sale,"  §92. 

between  co-tenants  for  conversion,  see  "Ten- 
ancy in  Common,"  §  10. 

between    mortgagees    for    conversion,    see 

"Chatti  l  Mortgages,"  §  28. 

by  mortgagee  lor  conversion,  see  "Chattel 

M-ortgagi  i,  57,  r,9. 

by  mortgagor  against  mortgagee  for  con- 
version, see  "Chattel  Mortgages,"  §  41. 

Conversion  of  logs,  see  "Logs  and  Logging,"  §  5. 

Joint  tort  feasors,  see  "Torts." 

Liability  of  carrier  for  conversion,  see  "Car- 
riers," §  7. 

of  pledgee  for  conversion,  see  "Pledge,"  §  8. 

Right  to  set  off,  see  "Set-Off  and  Counterclaim," 
II. 


I.   .WHEN   LIES— DEFENSES. 

§   1.    When  action  lies. 

[a]  down;    1894.) 

Defendant,  after  wrongfully  taking  pos- 
session of  goods,  and  refusing  to  surrender  pos- 
session on  demand,  cannot  defeat  the  owner's 
right  to  sue  in  trover  for  the  value  thereof  by 
suing  out  a  writ  of  attachment  against  the 
same.— Guest  v.  Heinly  (Iowa)  61  N.  W.  404. 
93  Iowa,  183. 

[b]  (Mich.:    1895.) 

In  an  actinn  by  an  executor  for  the  con- 
version of  a  note  alleged  to  belong  to  the  estate, 
defendant,  one  of  testator's  household,  testified 
that  testator  indorsed  the  note,  and  gave  it  to 
her,  and  that  she  had  no  other  income;  and  show- 
ed that,  as  the  interest  on  the  note  was  collect- 
ed, deposits  in  equal  amount  were  made  by  her 
on  her  bank  account.  Plaintiff  introduced  evi- 
dence that  just  after  the  funeral  defendant  told 
a  legatee  that  the  note  was  among  testator's  pa- 
pers, and  that  afterwards  she  turned  it  over  to 
the  executor,  together  with  such  papers.  De- 
fendant denied  the  statement  made  to  the  lega- 
tee, and  testified  that  she  merely  said  the  note 
was  "all  right."  Held  that,  though  it  appeared 
that  immediately  upon  the  delivery  of  the  note 
to  the  executor  he  returned  it  to  defendant,  say- 
ing that  it  was  hers,  and  never  afterwards  de- 
manded it.  and  that  subsequently  he  told  her  to 
collect  it,  and  keep  the  proceeds,  she  was  liable 
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therefor  in  trover. — Harris  v.  Cable  (Mich.)  02 
N.  W.  582. 

104  Mich.  365. 

[e]     i  Midi.:   1895.) 

Trover  for  timber  cut  from  land  will  lie 
against  a  person  in  possession  claiming  un  ler 
void  tax  deeds,  where  such  possession  is  fu- 
gitive, and  for  the  purpose  only  of  cutting  the 
timber.— Moret  v.  Mason  (Mich.)  04  N.  W.  193. 

[d]  (Mich.;   1S95.) 

In  trover  for  timber  cut  on  unoccupied 
land,  there  was  evidence  that  defendant  agreed 
with  one  H.,  a  third  person,  that  H.  should  cut 
the  timber,  and  defendant  receive  a  certain  sum 
per  M.  as  stumpage;  and  that  at  H.'s  si 
tion,  and  with  reference  to  such  cutting,  d 
ant  procured  a  quitclaim  deed  from  the  holder 
of  a  void  tax  title,  and  then  made  such  arrange- 
ment with  H.  It  appeared  that  the  timber  was 
cut  by  H.,  and  that  defendant  received  the 
amount  agreed  on.  Held,  that  whether  or  not 
defendant  was  a  ioint  wrongdoer  was  for  the 
jury.— Moret  v.  Mason  (Mich.)  04  N.  W.  193. 

[e]  (Minn.;   1S9S.) 

Defendants  falsely  represented  to  plain- 
tiff that  they  were  negotiating  for  the  purchase 
of  certain  property  at  a  certain  price,  and  were 
about  to  close  a  contract  for  it.  and  thereby 
induced  him  to  form  a  partnership  agreement 
with  them  to  purchase  the  property,  by  the 
terms  of  which  each  was  to  pay  one-third  of  the 
price,  and  own  one-third  of  the  property.  He 
accordingly  paid  them  his  share  of  the  price, 
vibich  they  took  with  no  intention  of  applying 
it  on  any  such  purchase,  the  statements  having 
been  made  by  them  merely  in  order  to  obtain 
his  money.  Held,  that  an  action  for  the  eon- 
version  of  the  money  would  lie. — Holland  v. 
Bishop  (Minn.)  61  N.  W.  081. 
60  Minn.  23. 

[f]  (Neb.;   1896.) 

An  owner  or  party  entitled  to  goods 
which  have  been  converted,  who  subsequently 
has  them,  or  a  portion  thereof,  returned  to 
him,  or  receives  a  portion  of  the  proceeds  of  a 
sale  of  the  goods,  or  some  of  them,  is  not  there- 
by barred  of  his  right  of  action  for  the  original 
wrongful  taking.— Coburn  v.  Watson  (Neb.)  07 
N.  W.  171. 

48  Xeb.  257. 
[gl     (S.  D.:    1S90.) 

The  grantee  of  mortgaged  land  conveyed  it 
to  C,  for  the  former's  use  and  benefit,  and  after- 
wards obtained  from  the  mortgagee's  agent  a 
certificate  of  satisfaction  executed  by  the  mort- 
gagee, which  the  agent  had  procured  by  fraud. 
After  the  mortgagee  demanded  of  such  grantee 
a  return  of  the  certificate,  the  hitter  delivered  it 
to  C,  who  had  it  recorded.  Hell,  that  an  action 
of  conversion  against  such  grantee  would  not 
lie,  since  the  mortgagee's  right  to  foreclose  was 
not  affected—  Wyllv  v.  Grigsby  (S.  D.)  70  N.  W. 
1049. 

§   2.    Title  or  right  to  possession. 

[a]  (Mich.;    1895.) 

One  to  whom  goods  are  sold  in  fraud  of 
creditors,  though  having  a  title  voidable  as  to 
the  creditors,  may  sue  an  officer  for  unlawful 
seizure  and  conversion  thereof. — Terry  v.  Mete- 
vier  (Mich.)  62  X.  W.  104. 
104  Mich.  50. 

[b]  (Mich.:    1895.) 

Where  property  was  attached  and  taken 
from  the  possession  of  a  first  mortgagi 
the  ground  that  the  first  mortgage  was  fraudu- 
lent, but  subject  to  subsequent  mortgages, 
which  recognized  the  validity  of  the  first,  and 
Baid  first  mortgagee's  demand  for  the  return 
thereof  was  refused,  but  the  attachment  was 
afterwards  dissolved,  ami  the  property  return- 
ed to  the  first  mortgagee,  the  junior  mortga- 
gees,   not   having   any    right   to   the   pos- 

<>f,  cannot  maintain  trover  against  the 
attaching  creditors.-  -MeGraw  v.  Sampliner 
(Mich.)  04  N.  W.  10G0;  Wiles  v.  Same,  Id. 


[c]      (Mich.:    189G.) 

Where  potatoes  were  raised  on  shares  by 
two  persons,  one  of  whom  left  them  in  posses- 
sion of  his  wife  and  the  other,  with  permission 
1,1  the  wife  to  use  as  many  as  she  needed  for 
I  .is.  If  aii.l  family,  the  wife  could  not  join  in 
own  name  with  such  other  as  plaintiff  in 
trover  against  an  attaching  officer. — janauschek 
v.  Eddy  (Mich.)  65  X.  W.  752. 

§  3.    Who  liable. 

[a]  (Mich.;    1S9G.) 

Persons  wh  i  knowingly  assist  another 
in  the  fraudulent  disposition  of  goods  purchased 
by  false  representations  are  jointly  liable  with 
him  for  conversion,  though  they  receive  no  di- 
rect benefit. — Banner  v.  Schlessinger  (Mich.)  67 
N.  W.  116. 

[b]  (Neb.:    1S97.) 

Every  person  who  abets  in  the  conversion 
of  the  property  of  a   third   person   is   Hal 
the  value  of  the  property  converted. — D.  M.  Os- 
borne &  Co.  v.  Piano  Manuf'g  Co.  (Neb.)  70  X. 
W.  1124. 

§  4.   Defenses. 

[a]     (Mich.;    1895.) 

In  trover  by  the  assignee  of  a  mortgage 
on  chattels  against  an  attaching  officer,  the 
defense  that  the  attachment  was  issued  before 
plaintiff's  assignment  was  made  is  without  mer- 
it, where  it  appears  that  there  was  also  a  sub- 
sequent conversion  by  defendant. — Hull  y.  Ber- 
natz  (Mich.)  64  X.  W.  473. 

Cb]      (Neb.;    1S05.) 

It  was  no  defense  to  an  action  by  the 
owner  of  a  dividend,  against  one  who  drew  the 
same  without  authority,  that  defendant  was  in- 
structed to  draw  the  dividend  by  one  who  had 
no  interest  in  the  same,  and  that  he  subsequent- 
ly paid  the  same  to  such  person. — Cook  v.  Mon- 
roe (Neb.)  03  X.  W.  S00. 
45  Xeb.  349. 

[c]  (Neb.:    1890.) 

The  fact  that  property  has  been  taken 
from  a  party  who  converted  it  under  or  by  vir- 
tue ..f  legal  process,  or  in  any  manner,  presents 
no  defense  to  an  action  against  him  by  the  own- 
er or  person  entitled  to  it,  for  its  conversion,  un- 
less it  further  be  shown  that  such  owner  or 
person  entitled  to  the  property  has  received  it, 
or  the  proceeds  of  any  sale  which  may  have 
been  made  of  it. — Coburn  v.  Wat»on  (Neb.)  67 
N.  W.   171. 

48  Xeb.  257. 
[dl     (Wis.:    189T.) 

In  an  action  for  conversion  it  is  no  defense 
that  the  title  to  the  property  is  outstanding. — 
Gauche  v.  Milbrath  (Wis.)  09  N.  W.  999. 


II.    WHAT   CONSTITUTES   CONVER- 
SION. 

§  5.    In  general. 

[a]  (Iowa;   1S95.) 

A  plaintiff  who  dismisses  a  garnishment 
of  goods  claimed  by  the  garnishee  under  a  mort- 
gage given  by  defendant,  and  subsequently  at- 
tachi  s  the  goods  in  the  mortgagee's  hauls,  is  not 
liable  for  conversion.  —  Toledo  Sav.  Bank  v. 
Johnston  (Iowa)  02  N.  W.  74S. 

[b]  (Mich.:   1895.) 

Plaintiff  agreed  to  sell  railroad  ties  to  A., 
to  he  of  sound  timber,  and  to  conform  to  Chi- 
cago inspection,  to  be  made  at  any  port  to  which 
they  should  be  consigned,  no  ties  rejected  on  the 
inspection  to  be  paid  for.  When  the  ties  were 
being  loaded  on  a  vessel  from  plaintiff's  wharf, 
defendant,    A.'s    agent,    refused    t..    re.  on 

board  certain  of  the  ties,  some  of  which  plain- 
tiff claims  were  good,  and  plaintiff's  Eoreman, 
who  bad  charge  of  the  loading,  threw  them  into 
in.-  lake.  Held  that,  even  if  the  inspection 
should  have  been  nuide  at  the  port  of  destina- 
tion, and  though  the  ties  rejected  and  thrown 
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iod,  defendant  was  i 
conversion.  -Turnbull   v.    Whim  r 
(Mich  i  784. 

[c]     (Mlrlr.;    1895.) 

.\  n 

a  and  retain- 
ing tin  >n  thi  reof. 
Uynard  (Mich.)  65  X.  W.  293. 
i  .1  I     (Ml i 

Ai  his  debtor 

of  n    ■  curity,  voidable  und 

1  [ay  v.  Tut- 
tle  (Mir  i  l  69  ' 
re]     is.  i>.:    :si>  i.i 

ii  in'  claim  nrvl  deliv- 
ery, property  is  specificnll; 

Hi   is  made 

by  plaintiff's    <  and  the 

officer  takes  the  property  so  di  plaintiff 

is  liable  for  the  value  of  the  property  to  a  third 

party    win.    was    the    actual    owner    thereof. — 

\.   VleCormiek  Harvesting  Mach.  Co.  (S. 

|i  i  i;i    v   w     162. 

6  s.  D.  396. 

§   6.    Of  money  or  checks. 

[a]  (Midi.-.   1890.) 

Plaintiff  employed  defendant  as  nn  at- 
torney to  brin'gsuit  on  n  claim,  and  sent  a  check, 
payable  to  defendant's  order,  1o  cover  disburse- 
ments. Defendant  cashed  the  check,  but.  bav- 
ins induced  the  debtor  to  promise  paymi  nt 
without  suit,  nsed  the  proceeds  for  his  own  pur- 
poses. Eelil,  that  trover  for  conversion  of  the 
check,  or  of  the  proceeds  thereof,  would  not  Ii". 
— Shrimpton  &  Sons  v.  Culver  (Mich.)  67  N.  W. 
907. 

[b]  (Neb.;    1S0G.) 

Mone3  taken  forcibly,  and  without  the 
consent  of  the  owner,  may  be  recovered  back, 
though  the  owner  was  indebted  to  the  wrong- 
doer in  an  amount  as  great  ns  the  sum  taken. — 
Murphey  v  Virgin  (Neb.)  GG  N.  TV.  652. 
47  Neb.  G92. 

§  7.    Of  fixtures. 

Tn]     (Mich.;   1895.) 

The   institution  of  a   chancery  suit  by  a 
ird,  praying  for  an  order  restraining  a  ten- 
ant  in    arrears   from   removing   certain   articles 
from    the    premises,    the    tenant    meanwhile    re- 
maining in  actual   possession,  is  not  an   act  of 
conversion    with    reference   to    those   fixtures. — 
Felcher  v.  McMillan  (Mich.)  61  N.  W.  791. 
1(13  Mich.  194. 
£b]     (Mich.;    1895.) 

The  fact  that,  after  a  tenant  had  volun- 
tarily yielded  possession  of  the  premises,  the  at- 
torney to  whom  the  landlord  referred  a  demand 
by  him  through  his  attorney  for  the  right  to  re- 
move certain  articles  failed  to  reply  at  the  hour 
lie  had  promised,  does  not  constitute  a  conver- 
sion thereof  by  the  landlord,  where  the  reply 
was  actually  made  within  24  hours  of  the  de- 
mand, Sunday  excepted.  —  Felcher  v.  McMil- 
lan (Mich.)  61  N.  W.  791. 

103  Mich.  491. 

§  8.   Of  certificates  of  stoch. 

la]     (Mien.;    18!>3.) 

A  demand  and  refusal  to  deliver  a  certifi- 
cate of  stock  which  defendant  honestly  believes 
has  been  burned  does  not  show  conversion. — 
McDonald  v.  Mackinnon  (Mich.)  G2  N.  W.  560. 
Ml  Mich.  428. 

[b]     (Mich.;    ls>!>.->.> 

V,  here  one  refuses,  on  demand,  to  deliver 
a  certificate  of  stock,  honestly  thinking  it  burn- 
ed, a  conversion  thereof  does  not  take  place 
until  he  afterwards  discovers  the  certificate  and 
refuses  to  deliver.  —  McDonald  v.  Maekiunon 
(Mich.)  62  N.  W.  560. 

104  Mich.  428. 
|c]     (Mich.)    1895.) 

An  indorsement  of  a  certificate  of  mining 
stock   by   the   holder   thereof,   at  the   request  of 


lit  v-   fur  his 
ement  of  '■'■ 
actual  delivery  of  the  stock  to 

indorsing  it  from  Hal 
conver  ■   ii   t., 

McDonald  v.  Mackinnon 
(Mich.)  62  X.  ft 

K)  1  Mich.  428. 


HI.    DEMAND. 

§  9.   When  necessary. 
I  nl     (Mich.;    Is!>7.i 

In    trover    tot    the   conversion    of   money, 
ad    is   not    i  i 
defendant  testifies  that  he  told  plaintiff 
she  owed  him,  tl  lying  her  right  to  the 

it    his    possession, — l'ierce    v.   Underwood 
ei   7d  X.   W.  419. 
[b]     is.  !).;   1895.) 

Where  one  who  took  personal  property 
denied    the  owner's  title  thereto,  it  was   QOl 

essary  for  the  owner,  before  suing  for  < 
sion,     to    demand    the    propertj 

&  Irrigation  Co.  v.  Hawley  (S.  D.)  63  N. 
vV.  904. 

§    10.    Sufficiency. 
(Wis.:   1895.) 

Where  a  vendor  has  converted  and  min- 
gled with  his  own  the  logs  of  another,  a  | 
by  such  other  tc  the  vendee  of  the  convei 
and  that  the  vendor  is  delivering  the  converted 
logs  mingled  with  his  own  to  him.  and  a  de- 
mand by  him  for  payment  for  the  converted 
logs,  made  after  part  of  the  logs  have  been  de- 
livered, is  sufficient  to  render  the  vendee  lia- 
ble in  conversion  for  those  delivered  after,  as 
well  as  before,  the  demand. — Anderson  v.  Suth- 
erland. 65  N.  W.  365,  91  Wis. 

§11.    Necessity    of   proving   demand    and 
refusal. 

[a]  (Minn.;    1896.) 

Refusal  to  restore  goods  on  demand  is 
only  evidence  of  conversion,  and,  whenever  the 
conversion  can  be  otherwise  proved,  it  is  not 
necessary  for  the  plaintiff  to  allege  or  prove  a 
demand  and  refusal. — Adams  v.  Castle  (Minn.) 
67  N.  W.  637. 

64  Minn.  505. 

[b]  (Minn.:    1896.) 

When  a  conversion  can  be  otherwise  prov- 
ed, it  is  not  necessary  to  prove  a  demand  and 
a  refusal  to  deliver.— Hogan  v.  Atlantic  Eleva- 
tor Co.  (Minn.)  69  N.  W.  1. 


IV.   PLEADING   AND    PRACTICE. 

Evidence  as  to  damages,  see  post,  §  20. 

§12.    In  general. 
(Aie>>.;    1897.) 

In  replevin,  where  the  property  is  return- 
ed to  defendant  and  the  action  proceeds  as  one 
for  conversion,  and  the  jury  find  generally  for 
plaintiff  in  response  to  allegations  of  owner- 
ship by  it,  the  fact  that  they  unnecessarily  find 
as  to  the  right  of  possession  is  immaterial. — 
Baum  Iron  Co.  v.  Union  Sav.  Bank  (Neb.)  C9 
N.  W.  939. 

§   13.    Complaint  or   petition, 
[a]     (Minn.;    1895.) 

In  an  action  for  the  conversion  of  a  build- 
ing erected  by  plaintiff  on  premises  belonging  to 
defendant,  which  plain. iff  leased  from  a  third 
person,  the  complaint  alleged  that,  before  making 
the  least-,  defendant  had  knowledge  that  plaintiff 
was  about  to  make  the  same,  and  falsely  repre- 
that  such  third  person  was  the  owner: 
that  defendant  knew  such  representations  were 
false,    and    that    plaintiff    would    rely    on    them; 
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that,  in  reliance  on  such  representations,  plaintiff 
accepted  the  Lease,  made  the  improvements,  and 
paid  the  rent:  that  plaintiff  was  ignorant  of  the 
true  ownership, — and  alleged  his  damages.  Held 
to  state  a  cause  of  action. — Norman  v.  Eckern 
(Minn.l  03  N.  W.  170. 
60  Minn.  531. 

[b]  (Minn.:    1896.) 

A  complaint  alleging  that  plaintiff  fur- 
nished an  undertaker's  wagon  to  the  defendant 
city  for  the  purpose  of  conveying  sick  persons, 
and  that  defendant  caused  tlie  same  to  he  re- 
modeled into  an  ambulance,  and  converted  the 
same  to  its  owu  use,  and  has  ever  since  used  the 
same,  but  failing  to  allege  that  a  return  had 
been  demrnded.  or  that  defendant  had  used  the 
wagon  for  any  other  purpose  than  that  for 
which  it  was  obtained,  did  not  state  a  cause  of 
action.— Kendad  v.  City  of  Duluth  (Minn.)  GG 
N.  W.  1150. 

G4  Minn.  296. 

[c]  (Neb.;    1S96.) 

In  an  action  for  conversion,  a  general  al- 
legation that  the  defendant  unlawfully  and 
wrongfully  converted  the  propertv  is  sufficient. 
— Sanford  v.  Jeusen  (Neb.)  69  N.  W.  108. 

§   14.   Reply. 
(Neb.;    1897.) 

In  an  action  in  the  nature  of  trover  against 
a  sheriff,  who  justified  under  a  levy  against 
plaintiff's  vendor,  it  was  competent  for  plain- 
tiff to  plead  in  reply  that,  prior  to  the  levy,  de- 
fendant had  seized  the  property  under  another 
writ  against  the  same  vendor,  that  plaintiff  had 
replevied  it.  and  that  the  replevin  suit  was  still 
pending.— Beagle  v.  Smith  (Neb.)  69  N.  W.  956. 

$    IS.    Burden   of   proof. 
(Iowa;    1S96.) 

In  an  action  for  the  conversion  of  certain 
notes  taken  by  plaintiff's  ageut  in  payment  for 
property  of  plaintiff,  and  transferred  to  defend- 
ant by  the  agent,  the  burden  was  on  plaintiff  to 
show  that  defendant  did  not  receive  the  notes  in 
good  faith.— "Warder.  Bnshnell  &  Glessner  Co.  v. 
Cuthbert  (Iowa)  68  N.  W.  917. 

§    16.    Admissibility   of  evidence. 
£a]     (Iowa;    1S9G.) 

In  an  action  for  conversion,  a  schedule 
of  the  goods  alleged  to  have  been  converted,  at- 
tached to  plaintiff's  petition  as  an  exhibit, 
which  was  show'n  to  have  been  made  by  a  per- 
son competent  to  make  it,  and  to  be  correct. 
was  admissible  in  evidence  as  showing  the  char- 
acter and  general  description  of  the  property.— 
Casey  v.  Ballou  Banking  Co.  (Iowa)  67  N.  W. 
98. 

[b]  (Mich.;    1895.) 

In  an  action  by  a  wife,  for  conversion. 
against  a  person  to  whom  the  property  had 
been  mortgaged  by  the  husband,  who  had  been 
permitted  by  the  wife  to  use  it  in  his  business, 
evidence  as  to  the  motive  of  the  husband  in 
stating  to  his  former  partner  that  the  property 
belongs  to  him  is  immaterial. — Little  v.  Williams 
(Mich.)  65  N.  W.  5GS. 

[c]  (Neb.;    1896.) 

Evidence   of    the    careful    conduct    of   a 
sale,  which,  as  to  plaintiff's  rights,  constituted  a 
conversion,    was   properly   excluded. — Imhoff   v. 
Richards  (Neb.)  67  N.  W.  483. 
48  Neb.  590. 

S    17.    Sufficiency  of  evidence. 
(Minn.;    1896.) 

In  an  action  by  a  wife,  as  administra- 
trix of  her  deceased  husband,  against  the  fa- 
ther of  the  husband,  for  conversion  of  proper- 
ty of  the  deceased,  it  appeared  that  the  prop- 
erty was  transferred  to  the  father  by  bill  of 
-lie  for  $6,000,  a  large  part  of  which  was  to 
be  paid  by  the  father's  assumption  of  the 
sen's  debts;  that  it  was  then  agreed  that  the 
sen   should  carry   on  the   business  for  the  fa- 


ther at  a  salary;  pnd  that  he  did  so  carry  it  on 
until  his  death.  Plaintiff  claimed  that  there 
was  in  fact  no  sale,  and  that  the  transfer  was 
made  to  defraud  her  of  her  rights  in  the  prop- 
erty,— it  appearing  that,  at  the  time  of  the 
transfer,  deceased  was  having  trouble  with 
her;  that  shortly  after  the  transfer  deceased 
transferred  a  life  insurance  policy  to  his  fa- 
ther, who  collected  $3,000  thereon  after  his 
death;  that  shortly  thereafter  real  estate  was 
conveyed  by  the  son  and  his  wife  to  the  fa- 
ther, subject  to  a  mortgage  of  $3,000,  which  the 
father  paid;  and  that  deceased  had  declared 
that  his  reason  for  transferring  the  property 
was  to  preclude  his  wife  from  getting  any 
money  out  of  his  estate  when  he  died.  Meld, 
that  a  verdict  for  plaintiff  was  not  warranted 
by  the  evidence.— Pound  v.  round  (Minn.)  67 
N.  W.  200. 

64  Minn    428. 

§   18.    Costs. 
(Wis.;    1896.) 

An  action  for  conversion  of  property  of  a 
third  person  under  execution  is  substantially 
the  old  action  of  trover,  in  which  plaintiff  must 
recover  at  least  $50  damages  in  order  to  be  en- 
titled to  costs  (Kev.  St.  §  2918,  subd.  5);  and. 
where  plaintiff  recovers  only  G  cents,  defendant 
was  entitled  to  costs,  as  provided  by  section 
2920— Bugbee  v.  Lombard  (Wis.)  68  N.  W.  958. 


V.  DAMAGES. 

Exemplary  damages  for  conversion,  see  "Dam- 
ages," §  4. 

Measure  of  damages  for  conversion  by  mort- 
gagee, see  "Chattel  Mortgages."  §  42. 

in  action  between  mortgagees  for  conver- 
sion, see  "Chattel  Mortgages,"  S  2S. 

Recoverable  by  mortgagee,  see  '"Chattel  Mort- 
gages," §  57. 

§   19.    Measure  of  damages. 

[a]  (Iowa;   1895.) 

Damages  for  wrongful  conversion  of  notes 
does  not  include  expenses  of  an  unsuccessful  de- 
fense to  an  action  thereon  by  defendant's  trans- 
feree, but  merely  the  value  thereof,  which,  in 
the  absence  of  other  evidence,  is  the  face  value 
thereof. — Dean  v.  Nichols  &  Shepard  Co.  (Iowa) 
G3  N.  W.  5S2. 

[b]  (Neb.;    1895.) 

Where  property  is  left  with  a  party  to  be 
cared  for  and  sold,  and,  after  deducting  ex- 
penses,  the  proceeds  to  be  delivered  to  the  owner, 
and,  after  disposing  of  it,  the  party  appropriated 
the  proceeds  to  his  own  use,  in  an  action  against 
him  for  the  conversion  the  measure  of  damages 
would  be  the  amount  of  such  proceeds.  —  Mc- 
Cready  v.  Phillips  (Neb.)  63  N.  W.  7. 
44  Neb.  790. 

[c]  (Neb.;   1896.) 

Where  a  note  providing  for  annual  pay- 
ments of  interest  was  converted  by  one  who  col- 
lected the  annual  installments  as  they  became 
due,  and  appropriated  them  to  his  own  use,  the 
owner  could  recover  of  such  person  the  aggre- 
gate amount  of  interest  so  collected. — Halbert 
v.  Rosenbalm  (Neb.)  6S  N.  W.  622. 
[dl     (Neb.;    1897.) 

In  replevin,  where  the  property  is  returned 
to  defendant  for  plaintiff's  failure  to  give  the 
statutory  undertaking,  and  the  action  proceeds 
as  one  for  conversion,  the  measure  of  plaintiff's 
damages,  if  the  right  of  pruperty  and  posses- 
sion are  found  in  his  favor,  is  the  market  value 
of  the  property,  with  interest. — Banm  Iron  Co. 
v.  Union  Sav.  Bank  (Neb.)' 69  N.  W.  939. 

[e]      (Wis.;    1897.) 

The  measure  of  damages  for  conversion  of 

paving    cedar,    which    is    an   article   of   general 

merchandise,  is  net   its  value  as  firewood. — La 

He  v.  Warehouse  &  Builders'  Supply  Co. 

(Wis.)  70  N.  W. 
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§  20.  Evidence  as  to  value  of  property 
converted. 

[a]  (S.  1).:    is;»7.) 

The  face   i  alue  "f  notes  and  mortgage 
nird  in  be  their  real  value  in  an  acti  i    toi 

theii    i  .   ler  Oomp,    i....\   .       4615, 

;,in  idini    t  bat    tor  the  purpo  le  of  est  in 

i  in    (  iii..   of  an  instrument  in  writing 
,s  pre  umed  to  be  equal  to  thai  of  i  he  pi 

i    mi  itl  «  its  o\i  ner.    ' rrigsby  v.  I  <   \ 
(S.  D.)  70  N.  W.  881. 

[b]  (Wis.  |    1SU7.) 

On  an  issue  as  to  the  eost  of  property  con- 

I,  i'\  idence  of  the  price  paid  i herel  n    bj 

plaintiff,  whose  purchase  was  in  open  market, 

is  admissible,   where  there  is  evidenci    oi    thi 

condition  of  the  property  at   the  time  of  i- 

rersion,  as  compared  with  its  condition  when 
purchased.— Gauche  v.  Milbrath  [Win.)  09  N. 
\V.  999. 

§  21.    Excessive   damages. 

(Iowa;    1896.) 

In  conversion,  where  there  was  evidence 
to  the  effect  thai  the  goods  converted  were 
worth  from  si. sun  to  $2,000,  that  the  rent  of 
the  store  building  during  the  time  plaintiff  was 
deprived  of  it  was  worth  $175,  and  that  the  ac- 
counts were  worth  over  $1,000,  a  verdict  allow- 
ing plaintiff  $2,500  damages  was  not  excessive. 
—Casey  v.  Ballou  Banking  Co.  (Iowa)  07  N. 
W.  9S. 


TRUST  COMPANIES. 


See  "Banks  and  Banking,"  §  7. 


TRUSTEE  PROCESS. 

See  "Garnishment." 


TRUSTS. 

I.  EXPRESS  TRUSTS,  §§  1-4. 
II.  IMPLIED  TRUSTS,  §§  5-15. 

1.  In  General,  §  5. 

2.  Resulting  Trusts,  §§  6-11. 

3.  Constructive  Trusts,  §§  12-15. 

J1L  APPOINTMENT  OF  TRUSTEES- 
POWERS,  DUTIES,  AND  LIABILI- 
TIES, §§  16-20. 

IV.  MANAGEMENT    AND    DISPOSAL   OP 

TRUST  PROPERTY,  §§  21,  22. 
V.  ACCOUNTS  AND  COMPENSATION  OF 
TRUSTEE,  §§  23,  24. 

VI.  BENEFICIARIES    —    CESTUI        QUE 
TRUST,  §§  25-31. 
VII.  EQUITY  JURISDICTION-PLEADING, 
§§  32,  33. 

See.  also,  "Charities";  "Depositaries":  "Ex- 
ecutors and  Administrators";  "Guardian  and 
Ward";     "Wills." 

Combinations  ot  carriers,  see  "Carriers,"  §  1. 

Creation  by  will,  see  "Wills,"  §  53. 

Deposits  as  trust  funds,  see  "Banks  and  Bank- 
ins,"  §  10. 

Limitation  of  actions  involving,  see  "Limita- 
tion of  Actions."  §  26. 

Parol  trust  for  benefit  of  creditors,  see  "As- 
signment for  Benefit  of  Creditors,"   §  9. 

Power  of  city  to  act  as  trustee,  see  "Municipal 
Corporations,"  §  11. 

of  corporation  to  act  as  trustee,  see  "Cor- 
porations," §  3. 

Secret  trust,  see  "Assignment  for  Benefit  of 
Creditors,"  §  10. 

Trust  companies,  see  "Banks  and  Banking,"  § 
7. 

Trustees  as  proper  parties  plaintiff,  see  "Par- 
ties," 5  8. 


I.    EXPRESS  TRUSTS. 

§   1.    Creation  and   validity. 
[Ill     (Mlch.l    is:m;.i 

Complainant  sent  money  to  defendant,  for 
whom  she  had  worked,  with  the  inding 

that  it  be  used 

a  home,  and  that  compla  to  i»-  paid 

5  percent,  interest;    and  a  letter  from  defend- 
ant wn  i  introdu  i  read:    "This  morn- 
nail  brought  n-  word  that  you  were  will- 
ing   to    lend    ns    $2,500   at   .J    per   cent.     «     *     » 

Let  know  wh    i        can  have  the  money,  as 

we   want   re  lots.       After   n  ceiving  the 

.   for   which    do   secui  itj    n  a  a  given,   de- 
fendant pun  hased  a  home,  the  title  bi  ing  taken 
in    her    husband's    name.     Held,    that    the    ad 
vance   was  a   lean,  ami   not   a  trust. — Price   v. 
Dawson  (Mb  a.)  69  v  W.  650. 

[I»]     (Mich.;    is!m;.i 

A  pers after  telling  his  wife  to  give  $1,- 

000  to  11.,  died,  leaving  all  his  | rt      to  Ids 

v,  in'.     Shi    made  paj  ments   from  tirni 
to  11.,  and  told  persons  that  sin-  should  fo 
her  husband's  wishes,  and  give  11.  $1,000;  that 
she  should  give   it  in   small   payments,    - 
would  use  it  for  ner  own  personal  use,  though 
II.  wanted  it  all  at  once;    that  she  should  pay 
it    as    soon    as    she    could    make    an. 

that  she  should  pay  i i   .- 1   until  she  did  give 

it  to  her;  and,  finally,  that  she  should  give  $500 
of  it  when  certain  money  was  paid  her,  before 
which  time  she  died.  Held,  that  no  trust  was 
created.— Hamilton  v.  Hall's  Estate  (Mich.)  69 
N.  W.  4S4. 

[c]  (Mien.;   181)7.) 

A  deed  for  a  church  site,  which,  as  a  part 
of  the  consideration  therefor,  provided  that  "said 
church,  u  in -ii  on  said  site,  shall,  when  not  in  u  ■  ■ 
1>.\  the  party  of  the  second  part  hereto,  be  open 
for  use  to  the  following  orthodox  denominations, 
to  wit,"  created  a  valid  trust  in  the  property  in 
favor  of  the  denominations  named,  which  may 
be  enforced  in  equity.— White  v.  Rice  (Mich.) 
70  N.  W.  1024. 

[d]  (Minn.;    is!)  I.) 

Fifteen  days  after  the  making  of  a  deed 
by  decedent,  the  grantee  therein  wrote  decedent 
that  he  would  hold  the  property  in  trust  for 
him.  and  subject  to  bis  order;  and  a  few  days 
before  decedent's  death  such  grantee  again 
wrote  him,  asking  for  detailed  arrangements  as 
to  wdiat  should  be  done  with  the  property,  and 
suggesting  that  he  deed  it  back  to  decedent. 
Bi  fore  this,  decedent  had  written  a  letter  to 
said  grantee,  that  in  case  of  decedent's  death 
the  property  should  be  deeded  to  intervener,  and 
gave  the  letter  to  the  latter,  who  retained  it  till 
decedent's  death.  Echl,  that  the  property  was 
held  in  trust  for  decedent,  and  not  for  inter- 
vener, the  letter  directing  a  conveyance  to  the 
latter  being  purely  testamentary  in  character. 
—Conrad  v.  Douglas  (Minn.)  61  N.  W.  673. 
59  Minn.  498. 

§  2.    Agreement  to  hold  for  use  of  anoth- 
er. 
(Mich.;   1895.) 

Where  deceased,  in  his  lifetime,  inclosed 
in  separate  envelopes  certain  negotiable  instru- 
ments, with  bills  of  sale  thereof  to  his  daughter 
and  grandson,  respectively,  and  indorsed  their 
respective  names  on  each  envelope,  and  de- 
clared that  he  had  set  them  apart  and  held 
them  in  trust  for  said  persons,  a  trust  was 
thereby  created,  though  deceased,  during  his 
life,  retained  said  instruments  in  his  posses- 
sion, and  collected  the  interest  thereon. — O'Neil 
v.  Greenwood  (Mich.)  04  N.  W.  511;  Warner  v. 
Same,  Id. 

§   3.    Validity  of  oral  trusts, 
fa]      (Iowa;    1806.) 

Evidence  of  a  verbal  agreement  by  an 
administrati  r  to  1  ny  at  execution  sale,  on  a  judg- 
ment :  dent,  for  the  benefit  of  the 
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heirs,  and  to  convey  to  them  when  the  rents 
equaled  the  price  paid  at  the  sale,  is  inadmissible 
to  establish  an  express  trust,  since  Code,  §  L934, 
provides  that  trusts  in  realty,  other  than  result- 
ing trusts,  must  be  executed  in  the  same  manner 
as  .hells.— Maroney  v.  Maroney  (Iowa)  66  N. 
\Y.  911. 
[b]     (Minn.;   1805.) 

A    verbal    declaration    of    trust,     when 
there  is  no  bad  faith  except  that  which  arises 
from   the  refusal  to  carry  out  the  promise,   is 
void— Luce  v.  Iieed  (Minn.)  65  N.  W.  91. 
63  Minn.  5. 

§  4.    Requirements  of  statute  of  frauds. 

[a]  down;    1884.) 

A  statement  by  a  husband,  after  sell- 
ing land  conveyed  to  him  by  warranty  deed, 
that  the  proceeds  of  sale  belong  to  his  wife,  and 
that  he  intends  to  buy  a  farm  for  her  there- 
with, will  not  create  in  her  favor  a  trust  in  the 
land  bought  with  such  proceeds. — Acker  v. 
Priest  (Iowa)  61  N.  W.  235. 
92  Iowa,  610. 

[b]  (Iowa;    1895.) 

Fendants,  who  held  a  second  mortgage 
on  plaintiff's  property,  agreed  to  pay  the  debts 
against  the  property,  and  t"  hold  the  land  as 
security,  they  to  have  right  to  take  a  deed  from 
the  purchaser  at  the  foreclosure  sale  of  the 
first  mortgage,  and  to  foreclose  their  own  mort- 
gage, and  take  a  deed  thereunder  to  cut  off 
other  lien  holders,  and  as  collateral  security. 
Leases  of  the  premises  were  to  be  made,  under 
which  the  plaintiff  was  to  pay  defendants  a  sum 
of  money  each  year,  to  be  applied  on  the  debt  due 
from  plaintiff,  and,  on  payment  of  the  entire 
amount  advanced  by  defendants,  defendants 
were  to  reconvey  to  him  the  premises,  llthl, 
that  this  was  a  contract  to  create  an  express 
trust,  which,  under  Code,  §  1934.  must  be  in 
writing. — Dunn  v.  Zwilling  (Iowa)  62  N.  W.  746. 

to]     (Iowa;   1896.) 

Under  McClain's  Code,  §  3105,  which  re- 
quires all  declarations  or  creations  of  trusts  in 
relation  to  real  estate  to  be  executed  in  the 
same  manner  as  deeds  of  conveyance,  an  as- 
signor of  a  judgment  and  decree  of  foreclosure 
in  his  favor  by  a  written  assignment,  absolute 
on  its  face,  cannot  establish  a  resulting  trust 
by  parol  in  the  mortgaged  property  after  its 
purchase  by  the  assignee  under  the  decree. — 
Hemstreet  v.  Wheeler  (Iowa)  69  N.  W.  521. 

[il]     (Mich.;    1895.) 

Where  complainant  purchased  land  in 
his  wife's  name,  with  the  parol  understanding 
that  it  was  to  be  occupied  as  a  home  by  com- 
plainant and  wife,  so  long  as  each  should  live, 
but  the  wife  devised  the  property  to  others, 
complainant  cannot  enforce  a  trust  against  the 
devisees,  as  How.  Ann.  St.  §  6179.  provides  that 
no  estate  or  trust  in  lands  shall  be  created  un- 
less by  operation  of  law  or  deed  in  writing. — 
Chapman  v.  Chapman  (Mich.)  65  N.  W.  215. 

[e]  (Minn.;    1805.) 

A   verbal   declaration  of  trust   in   lands 
is  void.— Luce  v.  Reed  (Minn.)  65  N.  W.  91. 
63  Minn.  5. 

[f]  (!Veb.;    189G.) 

A  parol  agreement  by  a  grantee  to  recon- 
vey real  estate  to  his  grantor  is  within  the  stat- 
ute of  frauds,  and  does  not   create  i 

trust  in  such  real  estate,  in  favor  c,i  *!>,■  gran- 
tor.—Thomas  v   Thomas  (Neb.)  07  N.  W.  182. 
48  Neb.  266. 


II.    IMPLIED    TRUSTS. 

1.  IN  GENERAL. 

§   5.    In  property  conveyed  by  husband  to 
wife. 

(Neb.:   ]«97.) 

Where   a   husband   has   conveyed   property 
to  his  wife,  holding  other  property  still  in  his 
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own  name,  and  there  is  no  evidence  thai  he 
at  any  time  claimed  that  his  wife  held  this 
property  in  trust  for  him,  or  any  explicit  dec- 
laration by  the  wife  that  she  so  held  it,  the 
evidence  is  insufficient  to  establish  a  trust  in 
the  property  in  behalf  of  the  husband's  estate. 
— Kobarg  v.  Greder  (Neb.)  70  N.  W.  921. 

2.  RESULTING  TRUSTS. 

§  6.   In  general. 

[a]  (Minn.;    1896.) 

_  Before  actual  organization  of  a  corporation, 
an  incorporator,  who  subsequently  became  presi- 
dent, agreed  with  his  associates  to  purchase  a 
site  for  the  plant  of  the  corporation,  and  that  the 
sum  paid  therefor  should  be  credited  on  his  sub- 
scription. After  organization  he  purchased  the 
site  pursuant  to  previous  negotiations  with  the 
owner,  taking  the  deed  in  his  own  name  without 
the  corporation's  knowledge,  and  subsequently  he 
entered  on  the  site  as  general  manager  of  the 
corporation,  and.  by  its  authority,  and  with  its 
money,  erected  thereon  a  plant  fur  it.     Held,  that 

he  holds  the  legal  title  in  trust  for  thi rporation. 

— Nester  v.  Gross  (Minn.)  69  N.  YV.  39. 

[b]  (Neb.;   1897.) 

Where  a  husband  conveyed  to  his  wife  cer- 
tain land,  with  the  intent  that  she  should  hold 
title,  and  the  place  should  be  kept  as  a  home  for 
the  enjoyment  of  the  husband  and  wife  and  the 
other  members  of  the  family,  and  the  wife  con- 
tinued to  live  on  the  property  and  managed  it 
for  several  years  during  the  absence  of  the  hus- 
band, there  was  no  such  resulting  trust  in  favor 
of  the  husband  as  would  entitle  him  to  a  decree 
for  reconveyance. — Klamp  v.  Klamp  (Neb.)  70 
N.  W.  525. 

[c]  (Neb.;    1897.) 

YYhere  a  husband  seeks  a  reconveyance  of 
land  from  his  wife  on  the  ground  of  a  resulting 
trust,  he  cannot  question  the  validity  of  the  con- 
veyance by  him  to  his  wife  on  the  ground  that 
she  did  not  join  in  the  conveyance.— Klamp  v. 
Klamp  (Neb.)  70  N.  W.  525. 

[d]  (Wis.;    1896.) 

Where  the  consideration  for  a  parol  sale 
of  land  has  been  paid  in  part,  and  the  pur- 
chaser let  into  possession,  the  vendor,  to  the 
extent  of  the  purchase  money  received,  holds 
the  legal  title  in  trust  for  the  purchaser. — Bartz 
v.  l'alr  (Wis.)  09  N.  W.  207. 

§  7.    Ineffective   declaration   of  trust. 
(Iowa;    1896.) 

In  an  action  by  heirs  to  recover  land, 
there  was  evidence  that  it  had  been  fraudulent- 
ly conveyed  by  decedent,  and  that  his  adminis- 
trator had  bought  it  in  at  execution  sale,  on  a 
judgment  against  decedent,  while  it  was  in  pos- 
session of  the  fraudulent  grantee;  that  the  de- 
cree subjecting  the  land  to  such  judgment  did 
not  divest  the  title  of  such  grantee;  that  the 
purchase  was  made  under  a  verbal  agreement 
with  such  grantee  and  one  of  the  plaintiffs  that 
the  administrator  should  hold  the  land  in  trust 
for  plaintiffs  until  the  rents  should  equal  the 
price  paid,  and  should  then  convey  it  to  plain- 
tiffs. It  was  shown  that  no  part  of  the  price 
was  taken  from  decedent's  estate,  that  the  value 
of  the  land  was  not  materially  greater  than  the 
price  paid,  and  that  the  administrator  had  im- 
proved the  property  and  treated  it  as  his  own. 
Hili!.  that  a  resulting  trust  did  nol  arise  in  favor 
of  plaintiffs.— Maroney  v.  Maroney  (Iowa)  66 
N.  W    911. 

§   8.    Voluntary    conveyance    with    inten- 
tion  to    retain    equitable    interest. 
(Mich.;    1895.) 

Where  a  mortgage  is  assigned  without 
consideration,  and  with  thi  Hiding  that 

the  beneficial  interest  is  to  remain  in  the  as- 
signor, a  trust  vests  in  favor  of  the  assignor, 
which,  on  his  death,  passes  to  his  estate.— Rice 
v.  Rice  (Mich.)  65  N.  W.  103. 
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i   9.    Payment   of    consideration    for   con- 
veyance to  another. 
|m!     (Ion»|    IWI'i.l  ,       , 

lOvideuce  thai  defendant  hnsband  contract- 
ed for  ■     lands,  and  paid 

■  ul  tot   rei ■  i 

title  n  fis  taken  in  defendant   wifi       -      ie;    and 

ifti  rwards  defendant  -  racted  1      i  M  the 

ii  !  the  put  the  price  to 

.  -is  sufficient  to  sv  tain  :i  finding  that 

the  1 1  \\:is  defendants', a  liming 

.  quitable  owner  through   paj  m 
■the   price.    Goldsmith   v.   Alexander  (Iowa)  63 
N.  W,  360. 
lb]    (Neb.)    1895.)  ,  •    .  . 

Where  a  husband  buys  land  with  lus 
wife's  money,  and  takes  title  in  his  own  name 
mi  her  consent,  a  trust  arises  in  Ea  or  pi 
the  wife,  which  equity  will  protect  against  the 
husband's  creditors  unless  the  debts  were  con- 
tracted  on  the  faith  of  his  ownership.— Hews  v. 
Kenney.  (12  N.  \V.  204,  43  Neb.  sir,. 

ll-J      (Neb.;     IS!).-,.) 

One  of  several  parties  who  furnished 
money  to  buy  land,  the  title  to  which  was  taken 
in  the  name  of  one  of  the  parlies  who  contrib- 
uted to  the  purchase,  could  enforce  the  trust  in 
the  land  resulting  in  his  favor  against  the  hold- 
er of  the  title —Leader  v.  Tieruey  (Neb.)  64  N. 
W.  22c,  d.ri  Neb.  753. 

[dj     (S.  1).;    1896.) 

Defendant's  intestate  purchased  certain 
lands,  the  deeds  being  placed  in  escrow  to 
await  payment  of  the  price.  Under  an  ar- 
rangement with  plaintiff,  defendant's  intestate 
drew  upon  him  for  the  price  of  the  land,  de- 
positing the  proceeds  of  the  draft  in  a  bank 
to  his  own  credit,  in  partial  extinguishment  of 
a  large  overdraft.  The  money  was  not  paid 
over  for  the  purchase  of  the  land  until  nearly 
IS  months  had  elapsed.  Held,  that  the  evi- 
dence was  insufficient  to  show  that  the  consid- 
eration for  the  land  was  paid  by  plaintiff, 
within  the  meaning  of  Comp.  Laws,  §  2T9G, 
providing  that  when  real  estate  is  transferred 
from  one  person,  the  consideration  being  paid 
liv  or  for  another,  a  trust  was  presumed  to 
result  in  favor  of  the  person  by  or  for  whom 
-oi.ii  payment  is  made.  Corson.  P.  .T..  dissent- 
ing.—Graham  v.  Selbie  (S.  D.)  67  N.  W.  831. 

[e]     (S.  D.:    1896.) 

In  order  to  establish  a  resulting  trust 
under    Comp.    Laws,    §    2796,    providing    that 

when  real  estate  is  transferred  to  any  person, 

ill msideration  being  paid  by  or  for  another, 

a  trust  is  presumed  to  result  in  favor  of  the 
person  by  or  for  whom  such  payment  is  made, 
the  payment  by  or  for  one  who  seeks  to  en- 
force the  trust  must  be  established  by  sub- 
stantial proof  that  the  money  was  actually 
used  for  the  purchase  of  the  property  with  the 
intention  that  the  title  should  bo  taken  in  trust. 
-Graham  v.  Selbie  (S.  D.)  G7  N.  W.  S31. 

§    10.    Prohibition  by  statute. 

[a]  (Midi.;   1S96.) 

Under  2  How,  Ann.  St.  §  5509,  providing 
that  where  a  grant  is  made  to  one  person,  and 
the  consideration  is  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  person  by 
whom  the  payment  is  made,  a  reconveyance 
cannot  be  enforced  from  a  grantee  to  whom  title 
is  taken  for  convenience,  though  he  paid  no  con- 
sideration, in  the  absence  of  :i  written  declara- 
tion of  trust.— Tiffany  v.  Tiffany  (Mich.)  G8  N. 
W.  127. 

[b]  (Minn.:    1895.) 

A  certificate  of  sale  of  school  land,  made 
by  the  commissioner  of  the  state  land  office,  pur- 
suant to  Gen.  St.  1878,  c.  3S,  §  8  (Gen.  St. 
IS'Jl.  S  3967),  is  a  -conveyance,  within  Gen. 
St.  1878,  c.  43,  §  7  (Gen.  St.  lS'J-t,  §  4280), 
prohibiting  resulting  trusts  in  favor  of  a  third 
person  paying  the  consideration  for  a  convey- 
ance.— fiaaven  v.  Hoaas  (Minn.)  62  N.  W.  110. 
GO  Minn.  313. 


[c]      (Minn.;     1895.) 

I  ndi  r  Ce, i.  si.  ism,  §  4280,  prohib 
resulting  trus.ls   in   favor  of  a  third   person  pay 

ing  lie  m   lor  a  com eya 

ff,  in  purchasing  school  land,  directed  il"' 

a ie  ,,f  sale  to  be  made  in  ttu    i  ame  ol 

he  land  aintifTs  ia\or. 

Uaaveu  v.  I  Linn.)  02  N.  w.  llo. 

Oil  .Minn,  313. 

§11.  Conveyance  by  father  to  daugh- 
ter's husband— Trust  in  favor  of 
daughter. 

(Iowa;    1894.) 

\\ 'hi  iv  a  Wife's  father,  with  her  consent. 
for  the  purpose  of  making  an  equal  distribution 
of  his  property   among  his  children,  causes  laud 

to  iii nveyed   to  her  hnsband  by  a   di  i 

general  warranty,  the  land  is  not  charged  with 
any  bust   in  favor  of  the  wife.— Acker  v.  Priest 
(Iowa)  01  \.  \V.  2:;:,. 
92  Iowa,  610. 


3.  CONSTRUCTIVE  TRUSTS. 

§12.   What  constitute, 
la]     (Iowa;    1894.) 

where  a  mortgagor  of  cattle  sells  them 
with   the   consent   of  the   first   no  and 

deposits  the  proceeds  to  his  own  credit  -in  a 
bank  which  is  a  second  mortgagee,  and  api 
the  money  to  the  payment  of  the  debt  due  the 
bank,  such  bank  does  not  hold  the  money  in 
trust  for  such  mortgagee,  though  before  such 
sale  the  mortgagor  agreed  that  the  proceeds  of 
the  sale  should  be  sent  to  such  bank,  to  I,. 
applied  on  his  mortgage,  where  Hie  bank  had 
no  knowledge  of  such  agreements.  —  Smith  v. 
Crawford  County  State  Bank  (Iowa)  61  X.  W. 
o7S. 

[b]     (Neb.:    1S97.) 

The   cashier   of   a   bank    used   the    ba 
funds  to  purchase  stock  in  another  bank.    Held, 
that  equity  would  charge  the  stock  with  a  trust 
in  favor  of  the  former  bank. — Tecumseh  Nat. 
Bank  v.  Russell  (Neb.)  69  N.  W.  76M. 

§13.   Fraud 

[a]  (Iowa;    1S95.) 

A  refusal  to  perform  a  parol  agreement 
creating  a  trust,  and  a  denial  of  its  existence, 
do  not  constitute  fraud,  so  as  to  authorize  trans- 
aetions  under  this  agreement  to  be  treated  as 
creating  a  constructive  trust. — Dunn  v.  Zwill- 
ing  (Iowa)  62  X.  W.  746. 

[b]  (Minn.:    1895.) 

The  fact  that  it  appeared,  in  an  action 
by  a  husband  against  the  wife's  administrator 
to  have  it  declared  that  land  conveyed  to  the 
wife  by  plaintiff's  mother  at  his  instance,  and 
for  his  benefit,  and  constituting  part  of  the 
wife's  estate,  was  held  in  trust  for  plaintiff, 
that  the  wife  represented,  before  the  convey- 
ance, to  both  plaintiff  and  his  mother,  that  she 
was  without  relatives,  so  that  on  her  death  the 
land  would  go  to  plaintiff,  did  not  require  a 
finding  of  a  trust  ex  maleficio  in  her. — Luce  v. 
Reed  (Minn.)  6.".  X  W.  91. 
6.3  Minn.  5. 

[c]  (Neb.;   1895.) 

Where  a  vendee  purchased  gcods  thiougn 
fraud,  and  after  disposing  of  the  same,  with 
other  goods,  at  different  times,  assigned  for  the 
benefit  of  his  creditors,  equity  would  not.  on 
tin-  vendor's  rescinding  the  sale,  declare  the  en- 
tire estate  of  the  insolvent  a  trust  fund  for  tin 
vendor. — Farwell  v.  Kloman  (Neb.)  63  XT.  W. 
798. 

45  Neb.  424. 

§   14.    Wrongful   disposition   of  property. 

(Iown;    1896.) 

E.,  engaged  in  selling  goods,  received 
goods  from  D.  under  a  contract  by  which  E. 
was    to    be   agent   for    D.,   and    the    goods    and 
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proceeds  of  sales  were  to  remain  the  property 
of  D.,  and  be  treated  as  a  special  deposit  for 
D.  till  finally  settled  for;  there  being  provision 
for  remittance  of  proceeds  of  sale  immediately 
on  receipt  thereof.  Edd,  that  E.  having,  to  the 
knowledge  of  D.,  without  objection,  retained 
and  used  the  moneys  received  from  such  sales, 
and  treated  the  money  received  therefrom,  to- 
gether with  that  received  from  other  sources, 
as  a  common  fund,  I>.  could  not  claim  it,  against 
other  creditors  of  E.,  as  a  trust  fund,  but  had 
the  rights  only  of  a  general  creditor. — Richards 
v.  Schreiber,  Conchar  &  Westphal  Co.  (Iowa) 
67  N.  W.  569. 

§   15.    Dealings  between  persons  in  confi- 
dential relations. 

[a]  (lovra;    1894.) 

Where  a  mortgagee  of  cattle  consents  to 
their  sale  by  the  mortgagor,  the  latter  is  not 
a  trustee  of  the  mortgagee,  in  the  absence  of 
an  agreement  that  the  sale  shall  be  in  the  name 
of  such  mortgagee.— Smith  v.  Crawford  County 
State  Bank  (Iowa)  61  N.  W.  378. 

[b]  (Mich.:    1895.) 

Defendant,  with  the  consent  of  the  own- 
er, who  was  in  failing  circumstances,  took  pos- 
session of  the  latter's  stock-  of  goods  under  a 
bill  of  sale  and  agreement  previously  made  be- 
t\\  een  them.  Defendant  afterwards  sold  the 
stock  at  private  sale  to  his  brother  for  a  sum  less 
then  the  stock  was  claimed  to  be  worth.  Hdd 
that,  if  defendant  agreed  to  account  to  the  sell- 
er for  any  surplus  proceeds  of  sale  over  his  claim, 
the  burden  was  on  him  to  show  that  the  sale  to 
his  brother  was  in  good  faith. — Duffie  v.  Clark 
i  Mich.)  61  N.  W.  57. 


III.    APPOINTMENT     OF     TRUSTEES— 
POWERS,  DUTIES,  AND  INA- 
BILITIES. 

Power  of  courts  to  appoint  trustee  for  charitable 
trust,  see  "Charities,"  §  4. 

§    16.    Appointment  of  trustee. 
(Mich.;    1895.) 

The  refusal  of  an  "administrator,"  ap- 
pointed by  a  member  of  a  benefit  association  to 
collect  the  amount  due  him  therefrom  in  trust 
for  his  wife  and  children,  to  perform  the  trust, 
will  not  defeat  a  recovery  of  such  amount,  and 
an  action  therefor  may  be  brought  by  a  subse- 
quently appointed  administratrix. — Neville  v. 
Detroit  Firemen's  Fund  Ass'n  (Mich.)  62  N.  W. 
169. 

104  Mich.  149. 

§   17.    Powers. 

[a]     (Mich.;    1895.) 

A  provision  in  a  deed  of  trust  authorizing 
the  trustee  to  borrow  money  to  pay  off  certain 
enumerated  liens  on  the  property  conveyed,  and 
to  repay  the  monev  so  borrowed  "out  of  any 
money  that  may  come  into  his  hands  as  trus- 
tee," vested  in  such  trustee  a  power,  to  be  exer- 
cised in  his  discretion,  for  the  preservation  of 
the  estate,  and  diet  not  entitle  the  holders  of  the 
liens  named  to  require  the  trustee  to  apply  to  the 
payment  of  their  liens  money  received  from  an 
insurance  company  for  losses  on  property  convey- 
ed by  the  deed. — First  Nat.  Bank  v.  Michigan 
Trust  Co.  (Mich.)  63  N.  W.  64. 

105  Mich.  107. 

lb]     (Neb.;    1895.) 

Where  the  powers  of  a  trustee  are  clenrly 
defined  by  the  deed  creating  the  trust,  which  is 
recorded,  persons  dealing  with  him  in  respect  to 
the  trust  property  are  chargeable  with  notice  of 
his  powers.— Stark  v.  Olsen  (Neb.)  63  N.  W.  37. 
44  Neb.  646. 


§18.    Contracts. 
(Minn.;    l^!>r..| 

i  )ne  employed  by  a  trustee  to  render  serv- 
ices beneficial  to  the  trust  estate  could  not,  in 
the  absence  of  a  stipulation  by  the  trustee 
against  personal  liability,  or  an  undertaking  by 
him  to  create  a  lien  on  the  trust  estate,  hold  the 
beneficiaries  liable.  —  Truesdale  v.  Philadelphia 
Trust,  Safe-Deposit  &  Insurance  Co.  (Minn.)  65 
N.  W.  133. 

63  Minn.  49. 

§   19.    Borrowing  money. 

(Mich.;    1S9C.) 

A  testator,  who  had  large  business  in- 
terests and  outstanding  obligations,  by  his  will 
devised  and  bequeathed  all  his  estate  to  his  ex- 
ecutors in  trust,  for  the  term  of  five  years, 
with  full  power  to  sell  and  mortgage,  the  will 
containing  the  further  recital:  "My  object  in 
creating  the  aforesaid  trust  is  in  order  that 
my  estate  may  be  kept  together  in  the  man- 
ner therein  provided  until  my  various  business 
interests  can  be  closed  up  advantageously  to 
my  said  estate."  Held,  that  the  will  created  a 
trust,  which  authorized  the  trustees  to  extend 
and  renew  indebtedness  of  the  testator,  and  t" 
execute  new  notes  binding  on  the  estate  for 
money  to  pay  maturing  indebtedness,  in  the  le- 
gal discretion  of  the  trustees. — Packard  v.  King- 
man (Mich.)  67  N.  W.  551. 

§  20.    Investments. 
(Mich.:    lS9(i.) 

Where  a  will  creates  a  trust  fund,  and 
leaves  the  manner  of  its  investment  to  the  dis- 
cretion of  the  trustees,  the  latter  will  be  person- 
ally liable  for  any  failure  to  exercise  sound  dis- 
cretion and  good  faith.— Caspari  v.  Cutcheon 
(Mich.)  67  N.  W.  1093. 


IV. 


MANAGEMENT      AND      DISPOSAL 
OF  TRUST  PROPERTY. 


§  21.    Sale. 

[a]  (Minn.:   1S9G.) 

A  contingent  interest  in  trust  property  is 
bound  by  a  sale,  mortgage,  or  lease  thereof, 
made  by  the  court  for  the  purpose  of  preserving 
tiie  trust  when  the  court  had  before  it  all  the 
parties  that  could  be  brought  before  it,  and  act- 
ed on  the  property  according  to  the  rights  that 
appeared,  without  fraud.  —  Mayall  v.  Mayall 
(Minn.)  65  N.  \V.  942. 
63  Minn.  511. 

[b]  (Minn.;    189(5.) 

For  the  purpose  of  preserving  a  trust, 
a  court  has  jurisdiction  to  order  a  sale,  mort- 
gage, or  lease  of  the  trust  property,  though  the 
instrument  creating  the  trust  contains  no  power 
so  to  do.— Mayall  v.  Mayall  (Minn.)  65  N.  W 
942. 

63  Minn.  511. 

§  22.   Delegation  of  trust. 
(Neb.;    189«.) 

Where  a  guardian  executed  a  note  and 
mortgage  to  a  trustee  to  secure  an  indebtedness 
due  the  ward,  and  delegated  his  trust  to  the 
payee  of  the  note  and  mortgage,  the  creditors 
of  the  guardian  had  no  standing,  in  an  action 
by  the  trustee  against  them  for  conversion  of 
the  mortgaged  property,  to  object  to  the  delega- 
tion of  the  trust.— Plummer  v.  Green  (Neb.) 
68  N.  W.  500. 


V.   ACCOUNTS    AND    COMPENSATION 
OF  TRUSTEE. 

§  23.   Credits. 

[a]     (Mich.;    1895.) 

Where  a  stock  of  goods  was  turned  over 
to  one  under  an  agreement  by  him  to  satisfy  a 
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claim  against  the  owner,  and  the  claim  is  put  m 

judgment  al  the  formers  sugges ,  he  cannot 

add  costs  to  the  claim,  and  •  I  owner 

with  the  total.— Duffie  v.  Clark  (Mich.)  64  N. 
W.  57. 
[bl     (MWli.;   1890.) 

A    trustee   against   whom    judgment   has 
been  rendered  for  taxes  on  cred  by  him 

nonresident  cestui  que  trust  is  entitled  to 
:.    judgment  from  the  trust  fund,  and  cred- 
aself  with  the  amou paid.    City  of  De- 
troit v.  Lewis  (Mich.)  tie,  N.  W.  958. 

§  24.    Compensation  of  trnstees. 
(lo«n:    ISii,-,.) 

Trustees  under  a  will,  who  are  also  nam- 
ed therein  as  executors,  should  be  co 
for  their  ordinary  services  at  the  same  rate  as 
that  at  which  thev  received  compensation  as  ex- 
ecutors, under  Code,  §  2494.— In  re  Gloyd's  Es- 
tate (Iowa)  <!1  N.  W.  975. 
93  Iowa,  303. 


VI.   BENEFICIARIES  —  CESTUI   QUE 
TRUST. 

§  25.    Rights  of  beneficiaries. 

(Wis.;    1S95.) 

Where  a  cestui  que  trust  is  unable  to 
trace  a  trust  fund,  or  the  specific  property  into 
which  it  has  been  converted,  into  the  hands  of 
the  assignee  or  receiver  of  a  defaulting  or  in- 
solvent trustee,  the  trust  fails,  and  his  claim 
will  stand  on  the  same  basis  as  the  claims  of 
general  creditors.— Burnham  v.  Barth  (Wis.) 
62  N.  W.  96,  89  Wis.  302. 

§   26.    Enforcing   trust. 
(Minn.;    1896.) 

The  heir  of  the  grantor  in  a  trust  deed  con- 
veying property  in  trust  for  the  grantor  and  his 
heirs  "is  not  entitled,  30  years  after  a  reconvey- 
ance of  the  trust  property  to  the  grantor  by 
the  grantee,  to  have  the  trust  enforced  in  his  fa- 
vor—Ewing  v.  Clark  (Minn.)  67  N.  W.  G69. 

§  27.   —  Jurisdiction  of  probate  court. 

la]     (Mien.;    1896.) 

Where  a  trust  has  been  created  by  a 
deed  executed  by  legatees  to  carry  out  the  pro- 
visions of  the  will,  the  will  and  the  trust  deed 
should  be  read  together,  to  arrive  at  the  full 
meaning  of  the  deed ;  and  therefore  the  probate 
court  has  jurisdiction  of  a  controversy  arising 
thereunder  between  the  trustees  and  the  heirs 
of  the  beneficiaries. — In  re  Sweetser's  Estate 
(Mich.)  07  N.  W.  130;  Sanborn  v.  Sanborn,  Id. 

(1>]     (Minn.;    1S95.) 

In  an  action  by  a  husband  against  his 
deceased  wife's  administrator  to  have  land  held 
by  the  wife  in  her  lifetime,  and  constituting 
a  part  of  her  estate,  declared  to  have  been 
held  in  trust  for  plaintiff,  it  could  not  be  deter- 
mined whether  plaintiff's  statutory  interest  in 
the  deceased  wife's  estate  was  subject  to  the 
claims  of  her  creditors;  that  question  being  for 
the  probate  court. — Luce  v.  Reed  (Minn.)  65  N. 
W.  91. 

63  Minn.  5. 

§   28.    Following  trust  property, 
[a]     (Mien.;    1S»5.) 

When  land  is  held  in  trust,  the  money 
arising  from  its  sale  is  impressed  with  the  trust 
in  the  hands  of  a  third  party  who  knows  its 
character.— McArthur  v.  Robinson  (Mich.)  62 
N.  W.  713. 

104  Mich.  540. 
£b]     (Mien.;   1897.) 

Where  a  debtor  has  transferred  his  property 
in  trust  to  pay  his  debts,  creditors  are  not  es- 
topped to  pursue  the  trust  fund  in  equity  by 
the  fact  that  they  have  taken  judgment  at  law 
on  their  claims,  and  have  sought  to  collect  said 


judgment    by    garnishment    of    another    fund. 

Matthews  v.  Forslund  (Mich.)  70  N.  W.  1105. 

[c]     (N.  U.i    1886.) 

The  owner  of  trust  property  which  has 
been  converted  l>y  the  trustee,  who  loaned  tie- 
proceeds  to  a  third  person,  cannot  follow  tie- 
money  into  the  hand-  ol  the  third  person,  but 
must  look  to  the  obligation  of  the  borrower  to 
the  lender    in    the    hands   Of    the    lender    as    the 

property  of  the  beneficiary  in  a  new  form.— 
Seybold  v.  Grand  Forks  Nat  Bank  t-N.  Uj  67 
N,  W.  682. 

5  N.  D.  460. 

§   29.    Mingling     trust     and     private 

funds. 

(Wis.;    1805.) 

Where    a    trustee   mingles    trust    n 
with  his  own,  any  money  drawn  from  the  com- 
mon fund  will  be  deemed  to  1 
the  trustee  from  his  own.  instead  of  the  trust, 
funds.— Burnham  v.  Barth  (Wis.)  02  N.  W.  96, 
89  Wis.  362. 

§  30.   Priorities   in  case   of   trustee's 

insolvency. 

[a]  (Wis.;    1895.) 

A  cestui  que  trust,  in  order  to  regain  a 
trust  fund  out  of  the  estate  of  a  defaulting  or 
insolvent  trustee,  must  trace  it  into,  and  id-  nti- 
fy  it — or  the  specific  property  into  which  if 
was  converted— in,  the  hands  of  the  assignee  or 
receiver  of  the  estate.  —  Burnham  v.  Barth 
62  N.  W.  96.  89  Wis.  362. 

[b]  (Wis.;    1895.) 

Where  a  bank  mingles  trust  funds  with 
its  own,  and  disperses  all  the  money,— part  of 
it  by  investing  in  securities  or  other  property, 
taking  the  legal  title  thereto  in  its  own  name, 
— and  subsequently  becomes  insolvent,  there  is 
no  presumption  that  the  trust  funds  are  repre- 
sented by  the  securities  or  property,  the  legal 
title  to  which  is  in  the  bard;.— Burnham  v.  Barth 
62  N.  W.  96,  89  Wis.  302. 

[cj     (Wis.;    1895.) 

One  who  has  consigned  merchandise  for 
sale  to  a  firm  cannot  recover  the  proceeds  there- 
of, in  an  action  against  the  receiver  of  the  firm, 
where  the  funds  could  not  be  followed  into  any 
property  or  money  which  came  into  the  hands  of 
the  receiver.— Henika  v.  Heiuemann  (Wis.)  63 
N.  W.  1047. 

90  Wis.  478. 

[d]     (Wis.;    1895.) 

Where  an  agent,  who  converted  and  mix- 
ed with  his  own  funds  money  collected  for  his 
principal,  made  a  general  assignment  of  all  his 
property  for  the  benefit  of  creditors,  the  prin- 
cipal can  prove  only  as  a  general  creditor,  when 
the  money  collected  cannot  be  identified  as  mon- 
ey or  traced  into  any  specific  property  in  the 
hands  of  the  assignee.  —  Gianella  v.  Momsen 
(Wis.)  63  N.  W.  1018. 
90  Wis.  476. 

§  31.    Rights    and    remedies    of    creditors 
of  cestui  que  trust. 

[a]     (Micb.;    1S95.) 

How.  Ann.  St.  §  6614.  declaring  that, 
when  execution  is  returned  unsatisfied,  the  judg- 
ment creditor  may  file  bill  for  discovery,  etc.,  of 
property  held  in  trust  for  defendant,  except  where 
such  trust  has  been  created  by  some  person 
other  than  defendant;  construed  with  Bection 
5575,  providing  that,  when  a  trust  is  created  to 
receive  rents  and  profits,  and  no  valid  direction 
for  accumulation  is  given,  the  surplus  of  the 
rents  and  profits,  beyond  the  sum  necessary  for 
support  of  the  cestui  que  trust,  shall  be  liable  in 
equity  to  claims  of  creditors  of  such  person  as 
other  personal  property  which  cannot  be  reached 
by  execution,— does  not  prevent  creditors  of  the 
cestui  que  trust  from  reaching  the  income,  in 
excess  of  a  tair  support  of  the  cestui  que  trust, 
from  a  trust  created  by  will  directing  that  the 
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surplus  be  paid  the  cestui  que  trust. — Spring  v. 
Randall  (Mich.)  64  N.  W.  1063. 

£b]      (Mi<-h.:    1895.) 

A  judgment  creditor  of  a  cestui  que 
trust  may  roach  income  of  the  trust  by  petition 
to  the  court  having  jurisdiction  of  the  trust  es- 
tate, instead  of  bv  original  bill. — Spring  v.  Ran- 
dall (Mich.)  64  N.  W.  1063. 
[cj     (Mich.;    1895.) 

The  court  having  jurisdiction  of  a  trust 
estate  may  direct  the  trustee  to  pay  a  judgment 
against  the  cestui  que  trust  out  of  the  surplus  in- 
come.— Spring  v.  Randall  (.Mich.)  64  N.  W. 
1063. 


VII. 


EQUITY   JURISDICTION- 
PLEADING. 


§  32.    Jurisdiction. 

[a]  (Iowa;    1S95.> 

Defendant  was  director  of  a  bank,  and 
member  of  its  investment  committee,  and  sold 
a  stock  of  goods  owned  by  him  to  an  irrespon- 
sible firm,  taking  its  notes  for  the  price,  secured 
by  a  mortgage  on  the  stock  and  additions  there- 
to. The  firm  dealt  with  the  bank,  and  borrowed 
large  sums  of  money  from  time  to  time,  with  de- 
fendant's approval;  but  defendant  never  dis- 
closed the  firm's  debt  to  him,  and  did  not  record 
his  mortgage  until  the  day  before  the  bank  sued 
the  firm  to  recover  the  loans.  Subsequently  he 
took  the  stock  in  satisfaction  of  the  notes,  and 
the  bank  attached  and  sold  the  same,  applied  the 
proceeds  on  its  claim  against  the  firm,  and  sued 
defendant  in  equity  for  a  decree  declaring  the 
stock  subject  to  its  attachment,  and  defendant's 
mortgage  void  as  to  it,  for  an  injunction  against 
defendant's  claiming  under  the  mortgage,  and 
for  an  accounting,  and  a  personal  judgment 
against  defendant  for  the  balance  due  from  the 
firm,  which  it  alleged  it  lost  through  defendant's 
breach  of  trust.  Held,  that  since  Code,  §  2508, 
authorizes  one  to  prosecute  his  action  by  equita- 
ble proceedings  in  all  cases  where  equity  had 
jurisdiction  before  the  adoption  of  the  Code,  it 
was  proper  to  refuse  to  strike  from  the  petition 
that  part  which  sought  to  recover  for  defend- 
ant's breach  of  trust.  —  Toledo  Sav.  Bank  v. 
Johnston  (Iowa)  62  N.  W.  74S. 

[b]  (Minn.;    1896.) 

The  fact  that  the  interests  of  an  infant 
were  involved  in  the  administration  of  a  trust 
did  not  give  the  probate  court  jurisdiction  pro 
tanto.— Mavall  v.  Mayall  (Minn.)  05  N.  W.  942. 
63  Minn.  511. 

§  33.    Pleading. 
(Minn.;    1895.) 

It  was  not  error  to  refuse  to  permit  a 
complaint  in  an  action  to  have  defendant  de- 
clared to  hold  certain  land  in  trust  for  plaintiff, 
alleging  that  defendant  was  plaintiff's  wife,  and 
that  the  conveyances  were  made  to  her  for  his 
benefit,  to  be  amended,  so  as  to  raise  in  plain- 
tiff's favor  a  trust  ex  maleficio.  by  alleging  that 
defendant  never  was  plaintiff's  wife,  but  that 
he  always  supposed  she  was,  and  that  she 
fraudulently  procured  him  to  have  the  land 
conveyed  to  her  by  fraudulently  holding  herself 
out  to  him  as  his  lawful  wife. — Luce  v.  Reed 
(Minn.)  65  N.  W.  91 
63  Minn.  5. 


TUITION. 

See  "Schools  and  School  Districts,"  §  28. 


TURNPIKES  AND  TOLL  ROADS. 

Injunction  against  construction  of   plank  road, 

see  "Injunction,"  §  16. 
Use   of   toll    road    by    street-car   company,    see 

"Horse  and  Street  Railroads,"  §  7. 

§  1.   Forfeiture  of  charter— Effect. 

(Mich.;    1895.) 

Upon  the  forfeiture  of  its  charter,  and 
the  abandonment  cf  a  plank  road  by  the  com- 
pany maintaining  it,  the  land  becomes  a  public 
highway,  and  does  not  revert  to  the  abutting 
owner. — Commissioner  of  Highways  of  Pontiac 
Tp.  v.  Cobb  (Mich.)  62  N.  W.  554. 

104  Mich.  395. 

§  2.   Defects  and  duty  to  keep  in  repair. 

[a]  (Mich.;    1895.) 

The  fact  that  a  bridge  constituting  part 
of  a  plank-road  company's  road  is  destroyed 
without  its  negligence,  does  not  relieve  it  from 
the  duty  to  rebuild  it.— People  v.  Plainfield  Ave. 
Gravel-Road  Co.  (Mich.)  62  N.  W.  99S. 

105  Mich.  9. 

[b]  (Mich.;    1895.) 

A  plank-road  company  extending  its  road 
by  amendment  of  its  charter  is  under  the  same 
liability  to  keep  the  part  added  by  the  amend- 
ment in  repair  as  that  originally  included. — Peo- 
ple v.  Plainfield  Ave.  Gravel-Road  Co.  (Mich.) 
62  X.  TV.  90S. 

105  Mich.  9. 

[c]  (Mich.;    1895.) 

How.  Ann.  St.  §  3598,  providing  that 
plank-road  companies  shall  be  subject  to  the 
provisions  relating  to  general  corporations  so 
far  as  they  are  applicable  and  consistent  with 
the  act,  one  of  which  provisions  empowers  cor- 
porations to  amend  their  charters,  does  not  au- 
thorize a  turnpike  company  to  abandon  a  portion 
of  its  road  which  it  has  taken  in  by  amendment, 
and  thereby  escape  liability  to  keep  the  same  in 
repair. — People  v.  Plainfield  Ave.  Gravel-Road 
Co.  (Mich.)  02  N.  W.  998. 
105  Mich.  9. 

[d]  (Mich.:    1895.) 

How.  Ann.  St.  §  3624,  provides  that 
whenever  any  plank-road  company  shall  have 
constructed  any  five  miles  of  its  road  it  may 
charge  toll  during  the  period  of  construction. 
Section  3649  provides  that  such  companies,  by 
failure  to  keep  their  roads  in  repair,  shall  forfeit 
their  right  to  take  toll.  Held,  that  such  a  com- 
pany cannot  abandon  a  bridge  constituting  a 
part  of  its  road,  ami  thereby  escape  liability  to 
keep  the  same  in  repair,  though  it  still  retains 
five  miles  of  road. — People  v.  Plainfield  Ave. 
Gravel-Road  Co.  (Mich.)  62  N.  W.  998. 
105  Mich.  9. 

[e]  (Mich.:    1896.) 

Act  1877,  No.  144,  approved  May  17tb. 
and  amendments,  providing  for  the  supervision 
of  highways  by  the  highway  commissioner,  em- 
powers such  officer  to  sue  to  compel  a  plank- 
road  company  authorized  to  maintain  a  plank 
road  upon  an  existing  highway  to  use  the  ma- 
terial required  by  law.  in  the  repair  of  its  road. 
— Detroit  &  Erin  Plank-Road  Co.  v.  Macomb 
Circuit  Judge  (Mich.)  67  X.  W.  531. 


TUTORS. 

I  See  "Guardian  and  Ward." 
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ULTRA  VIRES. 

Acta  of  national  banks,  see  "Banks  and  Bank- 
ing," g  40. 

Contract  of  building  association,  see  "Building 
and  Loan  Associations,"  §  ti. 

of  city  as  to  public  improvement,  see  "Mu- 
nicipal Corporations,"  §  126. 

of  corporations,  see  "Corporations,"  5  ^".). 

of  railroad  company,  see  "Railroad  Com- 
panies," §  14. 

UNCONSCIONABLE  CONTRACT. 

See  "Building  and  Loan  Associations,"  J  4. 
Rescission  in  equity,  see  "Equity,"  §  17. 

UNDERTAKINGS. 

In  attachment,  see  "Attachment,"  §§  18-23. 
On  appeal,  see  "Appeal,"  §§  61-70. 

from  justice,  see  "Appeal,"  §  163. 

UNDUE  INFLUENCE. 

See  "Wills,"  §§  7-10. 

As  ground  for  rescission  of  contract,  see 
"Equity,"  §  33. 

UNION  SOLDIERS. 

Preference  in  appointment  to  office,  see  "Office 
and  Officer,"  §  2. 

UNITED  STATES. 

See,  also,  "Admiralty";  "Bankruptcy";  "Pat- 
ents for  Inventions";  "Public  Lands." 

down;    1897.) 

An  officer  of  the  general  government,  when 
not  acting  within  the  scope  of  his  employment, 
is  amenable  to  the  laws  of  a  state,  when  within 
its  limits.— State  v.  Waite  (Iowa)  70  N.  W. 
596. 

UNIVERSITIES. 

See  "Colleges  and  Universities." 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

UNLIQUIDATED  CLAIMS. 

Right  to  set-off,  see  "Set-Off  and  Counterclaim," 
§  7. 

USAGE. 

See  "Custom  and  Usage." 

USE  AND  OCCUPATION. 

Of  insured  premises,  conditions  in  policy,  see 
"Insurance,"  §  48. 

(Mich.;    TS>>.-..> 

Defendant  went  into  possession  of  prem- 
ises under  a  lease.     In  an  action  for  rent,  the 


declaration,  which  was  not  demurred  to,  con 
tained  the  common  counts  and  a  copy  of  ti> 
lease,  which  was  made  nart  of  a  special  count  for 
damages  i<  r  breach  of  contract,  but  contained 
no  count  for  use  and  occupation,  //'/</.  thai 
plaintiff  could  recover  (or  use  and  occupation,  it 

being  admitted   thai  be  went   in  under  the  lease. 
— Twitchell  v.  Goebel  (Mich.)  64  N.  W.  56. 


See  "Trusts." 


USES. 


USURY. 


I.  WHAT  CONSTITUTES,  §§  1-10. 
II.  EFFECT  ON  CONTRACT,  §§  11,  12. 
HI.  PENALTIES    AND    FORFEITURES,    §§ 
13-16. 

IV.  REMEDIES  OF  DEBTOR,  §§  17-20. 
V.  USURY  AS  A  DEFENSE,  §§  21-24. 

In  loan  from  building  association,  see  "Build- 
ing and  Loan  Association,"  §  7. 

Right  to  set  off  usury,  see  "Set-Off  and  Coun- 
terclaim," §  10. 

I.   WHAT  CONSTITUTES. 

§   1.    In  general, 
[a]     (Iowa;   1895.) 

A  contract  to  build  a  house  for  a  sum 
certain,  represented  by  the  owner's  notes,  pay- 
able at  fixed  times,  is  not  rendered  usurious 
by  a  provision  therein  that  all  unpaid  notes  will 
be  surrendered  and  canceled  in  case  of  the 
owner's  death  before  the  maturity  of  the  last 
note  of  the  series,  provided  he  has  paid  all  notes 
due  at  his  death. — Missouri,  K.  &  T.  Trust  Co. 
v.  Gantt  (Iowa)  62  N.  W.  794. 

[b] 


(Minn.;    1894.) 

Where  the 


e  amount  to  be  paid  by  the  bor- 
rower of  money  as  principal,  interest,  and  cost 
of  collateral  insurance  on  his  life  for  the  bene- 
fit of  the  lender  exceeds  the  amount  of  the  loan, 
with  legal  interest  thereon,  and  the  actual  cost 
of  the  insurance,  the  contract  is  usurious, 
though  the  lender  agrees  to  cancel  the  debt  in 
case  of  the  borrower's  death  before  maturity. — 
Missouri,  K.  &  T.  Trust  Co.  v.  McLachlan 
(Minn.)  61  N.  W.  560. 
59  Minn.  468. 


[c] 


(Minn.;    189.".) 

Wl 


here  a  cashier,  in  taking  a  note  for  a 
private  bank,  exacted  more  than  the  legal  rate 
of  interest,  hrhl,  that  the  note  was  usurious  m 
the  nands  of  the  bank. — Cromb  v.  Olson  (Minn.) 
63  N.  \V.  108. 

60  Minn.  534. 
(<1|     (Minn.;    £896.) 

Where  a  creditor  holding  a  note  for  a  debt 
actually  due  him  indorses  and  delivers  it  to  a 
bank  at  a  rate  of  discount  greater  than  the  rate 
of  interest  allowed  by  law,  but  not  greater 
than  the  rate  provided  for  in  the  note,  the 
transaction  may  or  may  not  be  a  loan,  in 
which  the  note  is  delivered  as  collateral,  and 
hence  it  is  not  necessarily  void  as  usurious. — 
Becker's  Investment  Agency  v.  Rea  (Minn.)  65 
N.  W.  928. 

63  Minn.  459. 
[e]     (Minn.;    1S97.) 

The  price  oi  property  sold  in  good  faith 
may  be  included  in  the  same  security  with  mon- 
ey loaned,  and  the  fact  that  the  price  was  large, 
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;uid  more  than  the  property  could  have  been 
so]<l  for.  docs  uot  necessarily  condemn  the  trans- 
action as  usurious. — Saxe  v.  Woniaek  (Minn.)  66 
V   \V.  209. 

64  Minn.  162. 

[I]     (Minn.;   1897.) 

A  note  not  originally  usurious  cannot  be 
made  so  by  an  agreement  for  au  extension,  sub- 
sequently entered  into,  in  consideration  of  a 
payment  of,  or  a  promise  to  pay,  usurious  inter- 
est.—Morse  v.  Wellcome  (Minn.)  70  N.  W.  978. 

[g]     (Minn.;    1897.) 

Plaintiff  gave  a  note  for  $350,  receiving 
.$250  out  of  the  loan  made,  and  testified  that, 
when  he  signed  the  note,  it  was  for  the  sum 
Of  $250.  Defendant  introduced  evidence  that 
$250  was  paid  plaintiff,  $35  was  retained  as 
interest  in  advance,  and  that  the  other  $05  was 
delivered  to  a  third  person  for  the  use  of 
plaintiff  and  at  his  request.  Uelcb  that,  ac- 
cording to  plaintiff's  own  evidence,  it  was  not 
a  ease  of  usury,  but  of  fraud. — Chambers  v. 
Gilbert  (Minn.)  70  N.  W.  1077. 

[h]     (Neb.;    1897.) 

A  loan  is  not  tainted  with  usury  because 
the  money  is  borrowed  to  pay  a  usurious  debt, 
the  lender  not  knowing  that  fact. — Steen  v. 
Stretch  (Neb.)  70  N.  W.  48. 

§  2.   Antedating  note. 
(Neb.:   1S95.) 

Where  a  note  bearing  interest  from  date 
at  the  highest  legal  rate  was  dated  at  a  time 
prior  to  its  delivery,  and  prior  to  the  receipt  of 
the  money  by  the  borrower,  as  a  device  to  cover 
usury,  the  transaction  was  usurious. — Vail  v. 
Van  Doreii  (Neb.)  63  N.  W.  787. 
45  Neb.  450. 

§  3.    Compound  interest. 

[a]  (Neb.;    1890.) 

A  stipulation  in  a  note,  providing  for 
compound  interest,  does  not  render  the  note 
usurious. — Lewis  Inv.  Co.  v.  Boyd  (Neb.)  67  N. 
W.  466. 

48  Neb.  604. 

[b]  (Neb.;   1S9G.) 

Interest,  when  stipulated  for,  may  be  al- 
lowed on  coupon  interest  notes  after  their  ma- 
turity, when  the  amount  of  interest  on  both 
coupon  and  principal  does  not  exceed  the  max- 
imum legal  rate  of  interest  on  the  principal 
sum.— Lewis  Inv.  Co.  v.  Boyd  (Neb.)  67  N.  W. 
456. 

48  Neb.  604. 

§  4.    Payment  of  interest  in  advance. 

[a]  (Neb.;    1894.) 

Where  a  loan  is  agreed  on  at  10  per  cent, 
interest,  but  the  note  draws  interest  only  at 
7  per  cent.,  a  payment  of  a  sum  in  advance 
which,  with  the  interest  on  the  note,  does  not 
amount  to  more  than  10  per  cent,  allowed  by 
Comp.  St.  c.  44,  §  1,  does  not  constitute  usury- 
—Pierce  v.  Davy,  61  N.  W.  92,  43  Neb.  45. 

[b]  (Neb.;   1897.) 

Under  a  statute  allowing  interest  not  ex- 
ceeding 10  per  cent.,  and  the  taking  of  interest 
in  advance  by  agreement  of  the  parties,  it  is  not 
usurious  to  deduct  interest  on  the  face  of  the 
note  at  the  rate  agreed  upon,  if  not  greater  than 
10  per  cent.,  paying  the  borrower  the  difference. 
—Steen  v.  Stretch  (Neb.)  70  N.  W.  48. 

§   5.    Bonus    or    gift    from    borrower    to 
lender, 
[a]     (Mich.;    1895.) 

Execution  was  levied  against  a  leasehold 
interest  of  defendant,  who  assigned  his  inter- 
est to  plaintiff  under  agreement  that  he  should 
purchase  at  the  sale  with  money  partly  fur- 
nished by  defendant,  and  reconvey  to  defend- 
ant on  payment  of  all  sums  expended  by  plain- 
tiff, and  the  value  of  all  services  rendered,  with 
interest,  and  also  an  additional  sum  in  the  na- 
ture of  a  bonus.     Held  that,  the  contract  be- 


ing a   mortgage,   the   provision   for   the   bonus 
rendered  it  usurious. — Anderson  v.  Smith  (Mich.) 
05  N.  W.  015. 
[b]     (Minn.;   1895.) 

Any  bonus  or  gift  by  the  borrower  to  the 
lender,  to  induce  the  latter  to  make  the  loan, 
which  makes  the  amount  paid  for  the  use  of  the 
money  borrowed  an  amount  in  excess  of  the  le- 
gal rate  of  interest,  renders  the  trausaction  usu- 
rious.— Fhelps  v.  Montgomery  (Minn.)  02  N.  AV. 
200. 

60  Minn.  303. 

§   6.    Increase    of    rate    of    interest    after 
maturity. 
(Neb.;    1896.) 

A  provision  in  a  note  that  it  shall  bear 
interest  after  maturity  at  a  certain  rate  great- 
er than  that  which  it  bears  before  maturity  does 
not  render  the  contract  usurious,  nor  is  the  in- 
crease of  interest  in  the  nature  of  a  penalty. — 
Omaha  Loan  &  Trust  Co.  v.  Hanson  (Neb.)  65 
N.  W.  105S,  40  Neb.  S70. 

§   7.    Transaction   through   agent, 
la]     (Minn.;    1895.) 

The  fact  that  the  lender's  agent  exacted 
from  the  borrower  a  greater  than  the  legal  rate 
of  interest,  and  included  the  excess  in  the  note 
given  for  the  loan  as  part  of  the  principal, 
without  the  knowledge  and  contrary  to  the  in- 
structions of  the  lender,  did  not  save  the  note 
from  taint  of  usury. — Stephens  v.  Olson  (Minn.) 
64  N.  W.  SOS;  Same  v.  Olstad,  Id. 
62  Minn.  295. 
[bj     (Minn.;    1896.) 

The  fact  that  an  agent  who  loaned  money 
of  his  principal  at  the  maximum  rate  of  interest 
retained  a  commission  out  of  the  proceeds  of 
the  loan  did  not  require  a  finding  of  usury, 
where  the  commission  was  retained  without  the 
knowledge  or  consent  of  the  principal,  and  he  re- 
ceived no  benefit  from  it. — Brainerd  v.  Prouty 
(Minn.)  69  N.  W.  3. 

§   8.    Failure  to  specify  rate  of  interest. 
(N.  D.;    1896.) 

The  fact  that  notes  given  for  a  loan, 
and  the  mortgage  securing  the  same,  failed  to 
specify  the  rate  of  interest  agreed  to  be  paid, 
does  not  render  the  transaction  usurious,  under 
Laws  1890,  c.  184,  §  4,  providing  that  in  all 
written  contracts  for  the  loan  of  money  the 
exact  amount  agreed  upon  to  be  received  for 
the  use  of  the  borrower  shall  be  stated  in  the 
contract  separate  from  the  interest,  and  that, 
if  the  borrower  receives  a  less  sum  than  the 
principal  sum  so  specified,  the  contract  shall  be 
deemed  usurious;  nor  under  section  10,  pro- 
viding that,  whenever  it  shall  satisfactorily 
appear  that  any  evidence  of  debt  has  been  re- 
ceived in  violation  of  the  chapter,  the  court 
shall  declare  the  same  void. — Folsom  v.  Kil- 
bourne  (N.  D.)  67  N.  W.  291. 
5  N.  D.  402. 

§  9.   Evidence — Sufficiency. 

[a]  (Minn.;   1895.) 

A  fair  preponderance  of  evidence  is  only 
necessary  to  establish  the  fact  of  usury.— Phelps 
v.  Montgomery  (Minn.)  62  N.  W.  200. 
60  Minn.  303. 

[b]  (Neb.;    1896.) 

There  being  evidence  that  the  note  in 
suit,  admitted  to  be  usurious,  was  acquired  by 
plaintiff's  son  with  funds  belonging  to  plaintiff, 
and  that  the  son  knew  of  the  usury  at  the  time 
of  the  purchase,  a  verdict  against  plaintiff  in 
an  action  on  the  note  was  warranted. — Sanders 
v.  Wedeking  (Neb.)  60  N.  W.  18. 
47  Neb.  71. 

§  10.  Province  of  court  and  jury. 

[a]     (Iowa;   1896.) 

Win  re  it  was  in  issue  as  to  whether 
plaintiff   consented   to  certain   indorsements   on 
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executed  by  him  to  Intervener,  and 
er  the  notes  were  thereby  purged  of  usury,  it 
was  proper  to  submit  said  issue  to  the  jury.— 

ag  v.  Walter  (Iowa)  05  N.  W.  832. 

IbJ     (I.. »»«:    1897.) 

Where  a  person  buys  a  machine,  and  sells 
it  to  another  at  an  advanced  price,  and  takes 
his  note  for  it,  it  is  a  question  for  the  jury 
whether  the  transaction  was  a  device  to  cover 
usury.— Kassing   v.    Ordway   (Iowa)  til)   N.   W. 

ioia 

I  ■■  I      (Minn.;    1806.) 

Whether  an  agreement  by  the  borrower 
to  pay  the  lender  a  certain  sum  to  indet 
him  for  loss  'n  discounting  securities  to  obtain 
the  money  loaned  is  a  mere  device  to  evade  the 
usury  laws  is  a  question  for  the  jury,  and  can- 
not be  determined  as  a  matter  of  law  on  demur- 
rer.— Stevens  v.  Staples  (Minn.)  G5  N.  W.  959. 
64  Minn.  3. 


II.   EFFECT  ON  CONTRACT. 

I   11.    Promissory   note. 
(Neb.:    1894.) 

The  payee  cannot  recover  interest  on  a 
usurious  note,  but  only  the  money  loaned,  less 
payments  of  both  principal  and  interest. — Brew- 
ster v.  Bank  of  Ainsworth  (Neb.)  01  N.  W.  94. 
43  Neb.  79. 

§   12.    Mortgage. 
(Minn.;    1S!)3.) 

Under  Gen.  St.  1894,  §  2212,  providing 
that  a  provision  in  any  instrument  for  an  in- 
crease of  the  rate  of  interest  on  maturity  shall 
work  a  forfeiture  of  the  entire  interest  there- 
on, a  mortgage  was  not  rendered  void  by  the 
fact  that  the  note  secured  thereby  contained 
such  a  provision. — Chase  y.  Whitten  (Minn.)  65 
N.  W.  84. 

62  Minn.  498. 


m.   PENALTIES   AND    FORFEITURES. 

$13.   Extent  of  forfeiture. 
(Wis.:    1890.) 

Rev.  St.  111.  1881,  c.  74,  providing  that, 
if  any  person  shall  contract  to  receive  a  greater 
rate  of  interest  than  8  per  cent.,  he  shall  forfeit 
the  whole  of  said  interest,  and  shall  be  entitled 
only  to  recover  the  principal,  imposes  the  loss  of 
all  interest, — both  that  which  accrues  before  and 
that  accruing  after  maturity  of  the  principal 
obligation.— Maynard  v.  Hall  (Wis.)  66  N.  W. 
715. 

92  Wis.  565. 

$  14.   Action  for  penalty — Pleading. 

[a]  (Wis.;    1.890.) 

A  complaint  under  Rev.  St.  §  1691,  author- 
izing the  recovery  by  a  borrower  of  treble  the 
amount  of  usury  paid  for  a  loan,  is  not  defective 
because  it  fails  to  allege  in  terms  that  the  sum 
paid  was  for  the  use  of  the  money  borrowed  for 
a  specified  time,  where  it  alleges  facts  showing 
that  the  amount  exacted  and  paid  exceeded  by 
a  certain  sum  the  lawful  interest  on  the  money 
for  the  time  it  was  kept  by  the  borrower. — Mat- 
thieson  v.  Schomberg  (Wis.)  68  N.  W.  416. 

[b]  (Wis.;    1S!)6.) 

An  answer  to  a  complaint  to  Tecover  for 
usury  paid,  which  alleges  that  the  sum  claimed 
to  have  been  borrowed  by  plaintiffs  was  placed 
in  their  hands  by  defendant  for  investment,  with 
money  of  their  own.  in  certain  property,  and 
that  the  amount  included  in  the  notes  taken  by 
defendant  in  excess  of  the  sum  so  advanced  was 
agreed  upon  as  defendant's  share  of  the  profits 
of  the  investment,  shows  the  transaction  to  have 
been  a  loan,  and  states  no  defense. — Matthieson 
v.  Schomberg  (Wis.)  OS  N.  W.  416. 


§15.    Action   against  national   bank. 
IhI     (Minn.  |    1890.) 

State  courts  have  jurisdiction  of  actions 
against  national  banks  to  recover  the  penalty  pre- 
scribed by  Rev.  St  D.  8.  8  5198,  for  I 
greater  interest  than  allowed  by  the  laws  of  the 
the  bank  is  located.— Endres  v. 
First  Nat  Bank  (.Minn.)  68  N.  W.  1092 

[b]  (Minn.;    IWili.i 

A  complaint  tor  a  penalty  for  taking  usuri- 
ous   interest,    which   alleged   that  plaintiffs   bad 

paid,   and  defendant    had   knowingly   received   and 
retained,   a   rate  Of   interest   greater  than   In 
lowed    by    law,    specifying    the    sums,    suffie 

I  usury,  though  it  was  not  alleged  that  the 
payment  was  made  as  interest,  pursuant  to  ■ 
prior  contract  for  the  future  use  of  money.— En- 
dres v.  First  Nat.  Bank  (Minn.)  68  N.  W.  1092. 

[c]  (Neb.;   18!).-..) 

The  payment  of  a  usurious  loan  made  by 
u  national  bank  is  not  a  condition  precedent  to 
the  right  of  the  borrower  to  maintain  an  action 
against  such  bank  to  recover  double  the  amount 
of  usurious  interest  paid  on  such  loan.— Exeter 
Nat.  Bank  v.  Orchard,  61  N.  W.  833,  43  Neb. 
579. 

[d]  (Neb.;    1895.) 

Act  Cang.  March  3,  1887.  §  4,  relating  to 
the  removal  of  causes,  as  corrected  by  Act 
Cong.  Aug.  13,  188S,  providing  that  all  na- 
tional banks  shall  be  deemed  citizens  of  the 
states  in  which  they  are  located  for  the  pur- 
pose of  all  actions  by  or  against  them,  duos 
not  subject  national  banks  to  the  laws  of  the 
states  in  which  they  are  located  as  to  remedies 
of  the  debtor  for  exaction  by  the  creditor  of 
usurious  interest. — Norfolk  Nat.  Bank  v. 
Schwenk,  64  N.  W.  1073,  46  Neb.  381. 

[e]  (Neb.;    1897.) 

In  an  action  against  a  national  bank  to 
recover  the  penalty  for  taking  usury,  it  ap- 
peared that  the  transactions  between  the  plain- 
tiff and  the  bank  consisted  of  a  large  number 
of  loans  evidenced  by  notes,  many  of  which  had 
been  from  time  to  time  renewed.  Held,  that 
evidence  of  the  whole  course  of  transactions 
was  material  in  order  to  trace  the  different 
debts  and  the  interest  reserved  on  each,  al- 
though some  transactions  were  not  pleaded  as 
usurious. — First  Nat.  Bank  v.  Barnett  (Neb.)  70 
N.  W.  937. 
If]     (Neb.s    1897.) 

Under  the  national  banking  act,  an  action 
will  lie  against  a  national  bank  to  recover  back 
payments  of  usury,  though  the  borrower  has 
paid  both  principal  and  interest. — First  Nat. 
Bank  v.  Barnett  (Neb.)  70  N.  W.  937. 

§    16.    Limitation. 

(Neb.;    1895.) 

An  action  against  a  national  bank  to  recov- 
er the  penalty  provided  in  section  5198  of  the 
Revised  Statutes  of  the  United  States  for 
knowingly  taking  and  receiving  usurious  inter- 
est must  be  brought  in  two  years  from  the  time 
the  usurious  transaction  occurred. — Norfolk 
Nat.  Bank  v.  Schwenk,  64  N.  W.  1073,  46  Neb. 
3S1. 


IV.   REMEDIES  OF  DEBTOR. 

§   17.   Tender  of  principal. 
(Wis. :    1890.) 

The  rule  of  equity  requiring,  as  a  condi- 
tion of  relief  against  a  usurious  contract,  a  ten- 
der of  the  principal  sum,  does  not  apply  where  a 
borrower,  in  a  suit  to  foreclose  a  mortgage,  sets 
up  usury  as  a  defense,  and  does  not  seek  equita- 
ble relief— Maynard  v.  Hall,  66  N.  W.  715,  92 
Wis.  565. 

§  18.   Set-off. 

(Neb.;    1897.) 

Usurious   interest  paid   to  a  national   bank 
cannot  be  set  off  in  a  suit  by  it  for  the  sum  loan- 
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ed,  brought  more  than  two  years  after  such  pay- 
ment.— Montgomery  v.  Albion  Nat.  Bank  (Neb.) 
70  N.  W.  239. 

§   19.    Recovery  back  of  usury  paid. 

[a]     (Neb.;    1895.) 

A  petition  to  recover  double  interest 
paid,  in  which  was  included  usury,  is  sufficient- 
ly definite  in  its  statement  of  facts  where  it 
shows  the  dates  and  amounts  of  the  several 
loans,  the  usurious  rate  of  interest  stipulated 
for,  and  the  date  and  amount  actually  paid  on 
the  closing  up  of  the  series  of  transactions  de- 
scribed— Ord  Nat.  Bank  v.  Wells  (Neb.)  61  N. 
W.  692,  43  Neb.  550. 
[bl     <N.  D.;    189C.) 

Where,  on  maturity  of  a  usurious  note,  the 
maker  paid  the  same  to  the  payee,  he  could  not 
recover  the  amount  of  the  note,  under  Laws  1S90, 
c.  184,  providing  that,  when  the  original  owner 
of  a  usurious  note  parts  with  the  same  before 
maturity  without  notifying  the  purchaser  of  the 
usury,  the  maker  may  recover  of  him  the  full 
amount  of  the  note,  with  interest. — Hanson  v. 
Cummings  State  Bank  (N.  D.)  69  N.  W.  202. 

[C]      (S.  D.;    1890.) 

To  entitle  a  party  to  recover  usurious  in- 
terest under  Rev.  St.  U.  S.  §  5198.  such  interest 
must  have  actually  been  paid  either  in  money 
or  ;ts  equivalent;  and  the  mere  charging  of 
such  interest  in  a  running  account  is  not  a  pay- 
ment of  the  same  within  the  meaning  of  that 
section.— Davey  v.  First  Nat.  Bank  (S.  D.)  66 
N.  W.  122. 

[d]     (S.  D.s    1S9G.) 

Neither  will  the  including  of  such  usu- 
rious interest  in  a  promissory  note  entitle  the 
maker  to  recover  it,  until  such  note  is  in  fact 
paid.— Davey  y.  First  Nat.  Bank  (S.  D.)  66  N. 
W.  122. 

{   20.    Action   against   payee   after  trans- 
fer. 
(Minn.;    1895.) 

Under  Gen.  St.  1S94,  §  2214.  providing 
that,  where  the  original  holder  of  a  usurious 
note  sells  the  same  to  an  innocent  purchaser, 
the  maker  may  sue  the  original  holder  for  the 
amount  of  principal  and  interest  paid  on  the 
note,  where  a  usurious  note  was  transferred  by 
the  payee  without  indorsement,  the  transferee, 
though  he  took  the  note  for  value,  without  no- 
tice, not  being  an  innocent  purchaser,  the  ma- 
ker, on  paying  the  note,  cannot  recover  of  the 
payee  the  amount  paid.— Fredin  v.  Richards 
(Minn.)  63  N.  W.  1031. 
61  Minn.  490. 


V.   USURY  AS  A  DEFENSE. 

§   21.    Limitations. 

[a]  (Neb.;    189G.) 

Money  paid  as  usurious  interest  to  a  na- 
tional bank  cannot  be  set  off  in  a  suit  brought 
by  the  bank  more  than  two  years  after  such 
payment  to  recover  the  principal  sum.— Lanham 
v.  First  Nat.  Bank,  65  N.  W.  786.  46  Neb.  663. 

[b]  (S.  D.;    1895.) 

Under  Civ.  Code,  §  1100,  as  amended 
by  Laws  1889,  c.  70,  providing  that  forfeited 
interest  may  be  recovered  in  an  action  for  that 


purpose,  or  set  off  in  an  a.  lion  to  recover  the 
principal,  payments  of  legal  interest  made  mora 
than  three  years  prior  to  the  commencement  of 
the  action  on  the  principal  debt,  and  hence  bar- 
red by  Comp.  Laws,  §  4851,  cannot  be  set  oft 
therein.— Wilson  v.  Selbie  (S.  D.)  64  N.  W.  537. 

§  22.    Pleading. 

[a]  (Mich.;    1895.) 

When  the  contract  sued  on  shows  on  its 
face  that  it  is  usurious,  an  answer  alleging 
that  the  contract  is  usurious,  in  that  it  provides 
for  a  certain  bonus,  in  the  nature  of  usurious 
interest,  sufficiently  pleads  usury,  though  it  also 
alleges  that  plaintiff,  by  reason  thereof,  is  not 
entitled  to  recover  any  interest,  when  by  stat- 
ute the  effect  of  usury  was  to  only  prevent  a 
recovery  of  the  excessive  interest. — Anderson  t. 
Smith  (Mich.)  65  N.  W.  615. 

[b]  (Neb.;    1895.) 

A  plea  of  usury  must  state  the  contract 
claimed  to  be  usurious,  with  whom  it  was  made, 
its  terms  and  character,  and  the  amount  of  the 
agreed  interest— Bell  v.  Stowe  (Neb.)  62  N.  W. 
456. 

44  Neb.  210. 

[c]  (Neb.;   1897.) 

A  plea  of  usury  is  insufficient  which  alleges 
merely  that  plaintiff  reserved  a  specified  amount 
from  the  loan,  but  does  not  allege  the  intent  with 
which  it  was  reserved,  or  that  there  was  any 
agreement  that  it  should  be  reserved  as  interest 
on  the  loan.— McKinley-Lanning  Loan  &  Trust 
Co.  v.  Aldrich  (Neb.)  70  N.  W.  399. 

§   23.    Pleading  and  proof. 

[a]  (Neb.;   1S95.) 

It  is   error  to  admit  evidence  of  usury 
under   an    answer   which    does   not   sufficiently 
plead  it— Bell  v.  Stowe  (Neb.)  62  N.  W.  456. 
44  Neb.  210. 

[b]  (Wis.;    1896.) 

Rev.  St  S  1692,  providing  that  a  person, 
to  be  entitled  to  the  benefit  of  a  plea  in  usury, 
shall  prove  a  tender  of  the  principal  sum,  has 
no  application  to  -ases  arising  under,  and  gov- 
erned by,  the  statutes  of  another  state  relating 
to  usury.— Mayuard  v.  Hall  (Wis.)  66  N.  W. 
715. 

92  Wis.  565. 

§   24.    Instructions. 

[a]  (Iowa;   1897.) 

In  an  action  on  a  note  which  purported 
to  have  been  purged  of  usury  by  an  indorsement 
signed  by  the  parties,  plaintiff  was  entitled  to 
an  instruction  that  a  contract  may  be  so  purged 
of  usury.— Kassing  v.  Ordway  (Iowa)  69  N.  W. 
1013. 

[b]  (Iowa;    1897.) 

In  an  action  on  a  note  made  before  the 
passage  of  Act  1S90,  reducing  the  legal  rate 
of  interest,  an  instruction  which  permitted  the 
inference  that  the  note  would  draw  only  the  re- 
duced rate  after  the  passage  of  the  act  was  erro- 
neous.—Kassing  v.  Ordway  (Iowa)  69  N.  W. 
-1-UJ.o. 


UTTERING. 

Forged  instrument,  see  "Forgery,"  §§  2,  4,  6. 
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VACANCY. 

In  office  of  clerk,  see  "Clerk  of  Court." 

—  of  judge,  see  "Judge,"  §  3. 

In  public  office,  see  "Office  aud  Officer,"  $  3. 


VACATION. 

Authority  of  judge  in  vacation,  see  ".Judge,"  §  G. 

Issuance  of  execution  in,  see  "Execution,     §  4. 

Of  appointment  of  receiver,  see  "Receivers,  § 
10. 

Of  award,  see  "Arbitration  and  Award,"  §  7. 

Of  foreclosure  decree,  see  "Mortgages,"  §S)  79- 
81. 

Of  highway,  see  "Highways,"  §  18. 

Of  judgment,  see  "Judgment,"  §§  !>5-105. 

by  default,  see  "Judgment,"  §§  14—21 

Of  judicial  sale,  see  "Judicial  Sales,"  §  7. 

Of  order  granting  new  trial,  see  "New  Trial," 
§6. 

settling  assignee's  account,  see  "Assign- 
ment for  Benefit  of  Creditors."  §  32. 

Of  sale  by  advertisement,  see  "Mortgages,"  §  91 


VACCINATION. 

Compulsory  vaccination  of  school  children,  see 
"Health,"  §  6. 

VALUE. 

Evidence  as  to,  see  "Damages,"  §  45;  "Evi- 
dence," §S  59-61,  114. 

Of  goods  stolen,  finding  in  verdict,  see  "Lar- 
ceny," §  12. 

Of  homestead,  see  "Homestead,"  §  9. 


VARIANCE. 

Beween  declaration  and  affidavit  for  attachment, 
see  "Attachment,"  §  39. 

indictment  and  complaint,   see   "Indictment 

and  Information,"  §  15. 

indictment  and  proof,  see  "Criminal  Law," 

§§  120.  121. 

petition  and  writ  of  mandamus,  see  "Man- 
damus," §  27. 

pleading  and  proof,  see  "Pleading,"  §§  83, 

84. 

record  and  assignments  of  error,  see  "Ap- 
peal," §  101. 

stunmons  and   judgment,   see  "Judgment," 

15. 

VENDITIONI  EXPONAS. 

See  "Execution." 

VENDOR  AND  PURCHASER. 

I.  THE  CONTRACT,  §§  1-8. 
II.  RIGHTS  AND  REMEDIES,  §§  9-35. 

1.  In  General,  §§  9-18. 

2.  Quantity  of  Land— Deficit,   §§   19,   20. 

3.  Vendor's    Title   and    Defects    Therein, 

§§  21-28. 

4.  Rescission  and  Abandonment,   §§  29- 

32. 

5.  Actions  for  Price,  §§  33-35. 

III.  VENDORS  LIEN,  §  36. 

IV.  BONA  FIDE  PURCHASERS,  §§  37^10. 


See,  also,  "Covenants";  "Exchange  of  Prop- 
erty"; "Frauds,  Statute  ■>!";  "Fraudulent 
Conveyances";    "Specific  Performance." 

Advii  inn    by    vendee,    see    "Adverse 

Possession,"  6  21. 
Declaration  of  vendor  to  impeach  vendee's  title, 

see  "Evidence,"  §  35. 
Estoppel  uf  grantee  by  deed,  see  "Estoppel,"  §  2. 
Execution  sales,  see  "Execution,"  §S  19-29. 
Improvements   by   vendees,    liability   of   vendor 

on  mechanics'   liens,   see   "Mechanics'   Liens," 

S  <i. 
Mori  gage  foreclosure  sales,  see  "Mortgages,"  §§ 

G8-S1. 
Oral  agreements  relating  to  lands,  see  "Frauds, 

Statute  of."  |S  12-18. 
Rights  of  purchaser  of  party  walls,  see  "Party 

Walls,"  §  4. 
Sale  of  mortgaged  property,  see  "Mortgages,"  §§ 

34-36. 
of  ward's  land,  see  "Guardian  and  Ward," 

§§  12-15. 
Tax  sales,  see  "Taxation,"  §§  82-92. 


I.    THE  CONTRACT. 

Abandonment  of  contract,  see  post,  §  32. 

Rescission  of  contract,  see  post,  §§  30,  31. 

K;l;!,is  on  assignment  of  contract,  see  post,  §  9. 

Assignment  of  land  contract,  effect  as  mortgage, 
see  "Mortgages,"  §  8. 

Construction  of  contract,  mortgage  or  condi- 
tional sale,  see  "Mortgages,"  §  7. 

§   1.    What  constitutes. 

[a]  (Iowa;    1S05.) 

A  mere  verbal  agreement  by  plaintiffs  to 
accept  defendant's  proposition  for  the  sale  of 
certain  realty  owned  by  him,  the  terms  of  which 
required  a  certain  proportion  of  the  purchase 
price  to  be  in  cash,  and  performance  of  which 
was  attempted  by  the  tender  of  a  different  cash 
payment  than  that  named,  made  after  the  revo 
cation  by  defendant  of  the  agency  of  him 
through  whom  the  parties  were  acting,  does  not 
create  a  contract  enforceable  against  defendant. 
— Navlor  v.  Butcher  (Iowa)  61  N.  W.  989. 
'  93  Iowa,  340. 

[b]  (Mich.;    1896.) 

Defendant  wrote  to  plaintiff  that  he  de- 
sired to  purchase  land,  stating,  "I  agree  to  pay 
$25    March    20,    and    $25    every    six    mouths. 

*  *  *  aud  I  agree  to  *  *  *  improve  it 
to   the   amount   of   $50   worth    the    first    year, 

*  *  *  and  also  to  set  out  fruit  trees,"  etc., 
to  which  plaintiff  replied,  accepting  the  terms 
of  the  offer,  agreeing  to  charge  defendant  with 
the  land  on  book  account,  and  credit  payments, 
and  to  give  him  a  deed  when  full  payment 
was  made.  A  subsequent  letter  from  plaintiff 
to  defendant  had  indorsed  thereon  the  terms  of 
the  contract  as  stated  in  defendant's  offer.  .Held, 
that  these  letters  constituted  a  valid  contract 
of  sale.— Corning  v.  Loomis  (Mich.)  69  N.  W.  85. 

§  2.    Proposal  and  acceptance. 
£a]     (Mien.;    1896.) 

After  the  withdrawal  of  the  intending 
purchaser  undti  an  unauthorized  contract  of  au 
agent,  the  vendor  cannot  bind  him  by  a  ratifi- 
cation of  the  contract.— Baldwin  v.  Schiappa- 
casse  (Mich.)  66  N.  W.  1091. 
[b]     (Mich.;    1S97.) 

Complainant  wrote  its  agent  that  it  would 
sell  defendants  "surface  rights"  of  a  certain  40 
acres  of  land  on  certain  terms  of  payment. 
The  agent  wrote  defendants  that  "we  will  sell 
you  surface  rights"  on  different  terms  of  pay- 
ment, and  that  on  receipt  of  the  cash  payment 
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complainant  would  make  a  contract  according- 
ly. Defendants  accepted  the  offer,  and  remit- 
ted $1,000.  Complainant  then  sent  defendants 
a  contract,  which  provided  that  the  former 
should  have  the  right  to  euter  on  the  land  to 
explore  for  ores  and  carry  on  the  business  of 
mining;  and,  for  such  purpose,  to  take  so  much 
of  the  land,  and  for  such  time,  as  it  should 
deem  expedient,  paying  defendants  damages 
therefor.  llibl  that,  giving  to  the  term  "sur- 
face rights"  the  meaning  in  which  it  was  used 
in  the  offer  to  sell,  the  contract  tendered  was 
not  in  accordance  therewith. — Keweenaw  Ass'n 
v.  Friedrichs  (Mich.)  TO  N.  W.  896. 

§  3.    Construction    and    operation. 

(Iowa;   1897.) 

A  contract  for  the  sale  of  land  on  deferred 
payments,  by  the  terms  of  which  time  is  made 
an  essential  ingredient,  and  which  provides  that, 
on  default  in  any  payment,  the  contract,  so  far 
as  it  binds  the  vendor,  shall  be  void,  and  all 
payments  made  shall  be  forfeited,  does  not 
leave  performance  optional  with  the  purchaser; 
but,  on  default,  the  vendor  may  elect  to  insist 
upon  the  forfeiture,  or  to  waive  it  and  enforce 
the  contract. — Westervelt  v.  Huiskamp  (Iowa) 
70  N.  W.  125. 

§   4.    Option — Election   to   take   land. 

(Mien.:    1897.) 

A  bill  against  the  widow  and  children  of  a 
deceased  vendee,  and  a  railroad  company,  to 
enforce  a  contract  for  the  sale  of  land  by  com- 
plainant to  deceased,  and  to  foreclose  a  vendor's 
lien,  alleged  that  the  two  first  payments  were 
made;  that  the  vendee  took  and  held  possession 
until  his  death;  that  his  representatives,  heirs, 
grantees,  and  assigns  have  since  had  possession; 
that,  after  such  payments  were  made,  defendant 
company  took,  and  ever  since  held,  possession 
of  a  right  of  way  across  the  land;  that  com- 
plainant did  not  know  and  could  not  learn 
whether  deceased  acted  for  himself,  or  merely 
as  agent  for  such  company,  what  their  relations 
were,  what  interest  the  company  had  in  the  land, 
or  how  it  obtained  its  right  of  way;  and  that 
the  other  defendants  claimed  that  the  contract 
was  a  mere  option,  and  they  had  not  elected  to 
take  the  land.  Flild  that,  though  the  contract 
was  an  option,  the  bill  showed  such  acts  by  the 
vendee  as  amounted  to  an  irrevocable  election, 
and  stated  a  cause  for  equitable  relief. — Proctor 
v.  Plumer  (Mich.)  70  N.  W.  1028. 

§   5.    Extension  of  contract. 
(Mich.;    1890.) 

Under  a  contract  for  the  sale  of  lands, 
the  purchaser  suffered  a  forfeiture  by  failing 
to  make  the  second  payment.  He  had  sold  to 
others  an  interest  in  the  properly,  among 
whom  was  complainant.  A  new  contract  was 
entered  into  between  the  vendor  and  the  oth- 
er parties,  by  which  it  was  agreed  that  the 
time  should  be  extended,  and  an  option  grant- 
ed to  the  second  parties  to  purchase  the  prop- 
erty by  paying  up,  at  the  expiration  of  the  ex- 
tension, all  of  the  consideration  which  would 
have  been  due  under  the  old  contract.  It  fur- 
ther provided  that  the  original  purchaser  should 
assign  to  the  vendor  a  note  made  to  him  by 
complainant,  "which,  when  paid,  shall  be  cred- 
ited by  the  said  party  of  the  first  part  upon  the 
sum  so  to  be  paid  as  the  consideration  for,  a 
new  contract  of  purchase."  Before  the  exten- 
sion expired  the  vendor  reduced  the  note  to 
judgment,  a  part  of  which  complainant  paid, 
and  secured  the  balance.  The  new  contract 
was  also  forfeited,  and  the  payee  of  the  note 
(the  original  purchaser)  gave  to  complainant  a 
release  of  his  rights  under  the  note.  Complain- 
ant sought  to  restrain  the  collection  of  the 
judgment,  and  to  recover  the  part  paid.  Held, 
that  the  note  was  assigned  as  a  consideration 
for  the  extension,  and  that  the  agreement  to 
credit  the  proceeds  on  the  new  contract,  if  com- 


pleted,   was    only    a    conditional    concession. — 
Kelsey  v.  Pendill  (Mich.)  07  N.  W.  327. 

§   6.    Sufficiency  of  conveyance. 

[a]  (Iowa:    1897.) 

A  deed  for  land  given  in  execution  of  a 
contract  is  not  insufficient  for  that  purpose  be- 
cause there  is  a  variance  between  the  descrip- 
tions of  the  land  in  the  two  instruments,  if  the 
deed  is  shown  to  cover  the  same  land  as  the 
contract.— Wilson  v.  Riddick  (Iowa)  09  N.  W. 
1030. 

[b]  (Minn.;    1896.) 

A  contract  to  convey  land  "by  good  and 
sufficient  deed  of  conveyance"  calls  for  a  deed 
with  the  usual  covenants.— Fleckton  v.  Spicer 
(Minn.)  G5  N.  W   926. 

63  Minn.  454. 

[c]  (Minn.;    1S9G.) 

Under  the  terms  of  an  ambiguous  verbal 
contract,  it  was  doubtful  whether  the  vendor 
was  to  convey  or  cause  a  third  party  to  con- 
vey. The  vendee  acquiesced  in  delay  for  a  con- 
siderable length  of  time,  and  then,  without 
making  any  sufficient  demand  for  a  conveyance, 
brought  an  action  to  recover  back  the  purchase 
money  paid  by  him,  and  in  his  complaint  al- 
leged that  the  defendant  agreed  to  convey  or 
cause  to  be  conveyed  to  him  the  land  in  ques- 
tion. Thereupon  the  defendant  caused  the 
third  party  to  make  a  conveyance,  which  the 
plaintiff  refused  to  accept,  not  because  it  came 
from  such  third  party,  but  because  he  claimed 
he  had  rescinded.  The  court  charged  that,  if 
the  contract  was  that  the  vendor  should  pro- 
cure title  in  himself,  and  execute  the  deed  to 
plaintiff,  then  plaintiff  was  not  obliged  to  ac- 
cept the  deed  of  the  third  parties,  and  was  en- 
titled to  recover.  Udd  error,  for  the  reason 
that  if  defendant  was  misled  by  plaintiff's  as- 
sertion that  the  deed  of  the  third  party  would 
be  a  performance  of  the  contract,  defendant's 
tender  of  such  deed  did  not,  under  the  cir- 
cumstances, amount  to  an  implied  refusal  on 
his  part  to  procure  title  in  himself  and  convey 
to  plaintiff. — McNamara  v.  Pengilly  (Minn.)  67 
N.  W.  661. 

64  Minn.  543. 

§  7.    Reservation    of    growing    crops. 
(N.  D.;    1895.) 

An  executory  contract  of  sale,  whereby 
the  purchaser  was  given  possession  with  full 
use  of  the  premises,  and  was  bound  to  pay  a 
stipulated  price  therefor,  and  to  pay  each  year 
one-half  of  all  crops  raised  on  the  land,  and  was 
required,  on  harvesting  the  crop,  to  deliver  one- 
half  of  it  at  the  elevator  for  the  vendor,  did  not 
constitute  a  transfer  of  any  part  of  the  crop  to 
the  vendor,  or  a  reservation  by  him  of  any  title 
to  or  lien  upon  the  crops. — Moen  v.  Lillestal  (N. 
D.j  65  N.  W.  694. 
5  N.  D.  327. 

§  &.   Effect  of  nonperformance. 
(Neb.;    18!).".) 

The  default  in  payment  by  the  vendee  in 
a  contract  of  purchase  does  not  change  the  rela- 
tion of  the  parties  to  that  of  landlord  and  ten- 
ant.—Ellsworth  v.  McDowell  (Neb.)  62  N.  W. 
10S2. 

44  Neb.  707 


II.    RIGHTS    AND    REMEDIES. 

1.  IN  GENERAL. 

§  9.    On  assignment   of   contract. 
(Midi.;    1895.) 

The  conveyance  by  a  vendor  in  a  contract 
for  the  purchase  and  sale  of  land  of  the  legal 
title  to  a  third  party,  subject  to  the  contract, 
did  not  of  itself  operate  as  an  assignment  of  the 
contract,  so  as  to  permit  a  recovery  thereon  by 
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the  grantee.    O'Brien   v.  Evans  (.Mich.)  65  N. 
w.  B71. 

§    10.    Possession. 
[a  I     (Mich. |    1896.) 

Though  a  contract  for  the  purchase  of  land 
says  nothing  as  to  the  purchaser's  taking  im- 
mediate possession,  he  is  out  it  l<-. !  to  do  so, 
he  agreed  to  improve  the  property  to  a  eer- 
l  during  the  first  year,  and  to  set 
out  fruit  trees. — Corning  v.  Looiuis  (Mich.)  69 
N.  \V.  85. 

Ill  I     (N.  1).;    1897.) 

When  the  purchaser  of  land  under  n  eon- 
tract  for  a  deed  goes  upon  it  and  crops  it  for 
a  number  of  years,  and  exercises  all  the  .acts  of 
ownership  and  possession  necessary  to  obtain 
the  full  beneficial  use  of  the  land,  he  is  in  ac- 
tual possession  thereof,  although  he  may  never 
have  lived  upon  the  laud  or  fenced  any  portion 
thereof.— Xearing  v.  Coop  (N.  D.)  70  N.  W. 
1014. 

§   11.    Payment  of  taxes  and  assessments. 

[n]     down:    18960 

The  contract  required  the  lot  sold  to__ be 
clear  of  incumbrances,  except  special  assess- 
ments, which  were  to  lie  di  ducted  from  the  cash 
payment.  Before  the  contract  was  made,  one 
t).  learned  from  the  vendee  that  he  would  buy 
the  lot,  and  then  induced  the  vendor  to  allow 
him  to  sell  it  and  allow  him  §500  to  pay  the 
special  assessments  and  his  commission.  When 
the  contract  was  made,  the  vendee  paid  $500 
to  D.,  who  agreed  that  such  assessments  should 
be  paid  out  of  the  first  or  cash  payment.  When 
the  deed  was  made,  the  vendee  paid  the  vend- 
or the  balance  of  the  cash  payment.  Nei- 
ther D.  nor  the  vendor  paid  such  assessments. 
Held,  that  the  vendor  was  not  liable  to  the  ven- 
dee for  the  amount  of  the  assessments,  in  the 
absence  of  authority  by  D  to  make  him  liable 
by  a  promise  to  pay  them. — Kelly  v.  Westcott 
(Iowa)  66  N.  W.  74. 
[b]     (Mien.)    1895.) 

V.'lu  re  purchasers  of  an  undivided  half 
of  wild  timber  lands,  under  a  contract  silent 
as  to  possession  and  payment  of  taxes,  lumber 
the  lam's,  and  receive  half  the  benefits  of  the 
lumbering,  they  are  liable  for  one-half  the  taxes 
levied  after  the  purchase. — Thompson  v.  Noble 
(Mich.)  65  N.  W.  746. 

tcj     (Mich.;    1890.) 

In  a  suit  by  a  vendor  to  foreclose  a  land 
contract,  the  purchaser  cannot  interpose  as  a 
defense  that  taxes  levied  subsequent  to  the  mak- 
ing of  the  contract  (which  it  was  his  duty  to 
pay)  had  not  been  paid,  and  that  the  land  "had 
been  sold  and  a  tax  deed  given  therefor. — Prin- 
gle  v.  Wagnoer  (Mich.)  08  N.  W.  423. 

[d]  (Neb.:    1895.) 

One  who  sells  real  estate  after  the  1st 
of  April  in  any  year  is,  under  the  statute,  lia- 
ble for  the  taxes  thereon  for  that  year. — Camp- 
bell v.  McClure  (Neb.)  63  N.  W.  920. 
45  Neb.  60S. 

[e]  (Wis.;    1897.) 

Where  a  vendor  surrenders  possession  of 
a  portion  of  the  premises  to  the  vendee,  and 
covenants  to  execute  a  deed  free  and  clear  of 
all  incumbrances  when  the  purchase  money  is 
secured,  but  nothing  is  said  as  to  liability  for  ac- 
cruing taxes,  the  taxes  assessed  on  the  premises 
thereafter  should  be  prorated  according  to  the 
respective  possessions. — Williamson  v.  Neeves 
(Wis.)  69  N.  W.  806. 

§   12.    Repairs   and   expenditures  by  pur- 
chaser. 
(Minn.;    1895.) 

The  vendee  was  not  entitled  to  recover 
for  work  done  or  expenditures  made  by  him 
under  the  executory  contract,  on  the  ground  that 
the  vendor  was  unable  to  perform,  where  the 
vendee  throughout  insisted  that  he  never  made 
the  contract,  and  never  required  performance, 


and  the  i '<  ■  i epudiated  the  cot 

though  the  legal  title  was  not  in  the  vendor.— 
Mah.iii  v.  Close  (Minn.)  65  N.  \V.  95. 
63  Minn.  21. 

§    13.    Failure    of    performance    by    pur- 
chaser. 

[a]     (Neb.)    L896.) 

In   an  executory   contract   for   the   sale   of 
land,  the  vendor  may,  on  default  of  the  7ei 
treat    the    contract    as    an    ordinary    real-estate 
'•-;e,  and  foreclose  it  as  such,— his  ri^-ht  not 
being  limited  to  a  I   the  land  i 

— Hendrix  v.  Barker  (Neb.)  68  N.  \V.  531. 

till      (Win.;    189S.) 

Where  the  contract  described  the  land  sold 
as  thai  tupied  by  the  vendor,  but  stated  that 

it  contained  a  certain  number  or  acres,  and,  ou 
the  tender  of  deed,  the  vendee  refused  to  at 
cept  unless  there  was  deducted  from  the  price 
a  sum  proportionate  to  the  number  of  acres 
less  than  that  contracted  for,  and,  after  several 
years'  litigation  it  was  decided  that  he  was 
not  entitled  to  such  deduction,  and  he  then  of- 
ten d  to  pay  the  price,  the  pendency  of  the  lit- 
igation, though  carried  on  in  good  faith,  did 
not  excuse  his  delay  in  tendering  performance, 
where  meantime  the  value  of  the  property  had 
increased  fivefold.— Docter  v.  Furch,  65  N.  W. 
161,  91  Wis.  464. 


14. 


Forfeiture. 


la]     (Iowa;    1895.) 

An  agreement  for  the  sale  of  land  provided 
that  the  vendee  should  assume  a  mortgage,  as  part 
of  the  consideration,  and  that  in  case  of  default 
in  any  payments  required  to  be  made  to  the  vendor 
the  contract  should  be  void,  and  the  vendee's  in- 
terest in  the  land  should  cease,  and  become  for- 
feited. Held,  that  the  fact  that  the  mort 
knew  of  the  agreement,  and  thereafter  notified 
the  vendee  of  maturing  interest,  did  not  preclude 
the  vendor  from  declaring  the  contract  forfeited 
for  a  default  in  payments.  —  Miller  v.  Hughes 
(Iowa)  63  N.  W.  680. 

[b]     (Mich.;    1895.) 

Plaintiff,  who  was  assignee  of  a  contract 
for  the  sale  of  premises  against  which  there  were 
liens  for  deferred  payments,  sold  the  contract  to 
defendants,  payments  to  be  made  partly  in  cash 
and  partly  in  future  installments.  Defendants 
contracted  with  full  knowledge  of  the  state  of  the 
title.  The  agreement  did  not  provide  that  plain- 
tiff should  own  the  title  before  the  time  to  convey 
should  arrive,  and  the  balance  to  become  due  ex- 
ceeded the  amount  of  the  liens  against  the  prop- 
erty. H eld,  that  plaintiff  was  entitled  to  a  sa  le 
of  the  defendants'  equitable  interest,  and  a  de- 
cree for  the  deficiency  due  under  the  contract. — 
Gray  v.  Hill  (Mich.)  63  N.  W.  77. 
105  Mich.  189. 


§   15. 


Notice    of   forfeiture. 


[a]  (Iowa;    1896.) 

A  contract  for  the  sale  of  land,  providing 
that  the  vendor  might  declare  a  forfeiture  in 
ease  the  vendee  failed  to  pay  the  purchase  money 
'en  due,  was  assigned  to  plaintiff  on  March 
4,  1890,  with  the  vendor's  consent;  and  two  of 
the  notes,  then  past  due,  were  paid  to  the  ven- 
dor, who  accepted  the  personal  obligation  of  the 
vendee  in  lieu  of  the  unmatured  notes,  the  first 
of  which  was  due  on  January  1,  1891.  On  July 
23,  1891,  the  vendor  assigned  his  contract  to 
defendant,  and  indorsed  to  him  the  unmatured 
notes  and  the  note  due  January  1,  1891,  which 
had  not  been  paid;  and  a  few  days  later  de- 
fendant canceled  the  contract  for  nonpayment  of 
that  note,  without  notice  to  plaintiff,  and  with- 
out offering  to  return  the  other  notes.  Held, 
that  such  cancellation  was  of  no  effect, — Gau- 
ghen  v.  Kerr  (Iowa)  68  N.  W.  694. 

[b]  (Mich.;    1896.) 

When  a  contract  for  the  sale  of  land  is 
sufficient  to  give  the  vendee  the  right  of  pos- 
session, his  failure  to  make  the  stipulated  pay- 
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ments  will  not  entitle  the  vendor  to  immedi- 
ate possession,  without  notice  of  forfeiture  or  a 
demand. — Corning  v.  Loomis  (Mich.)  09  N.  W. 
85. 

[c]     (Minn.:   1S97.) 

Though  time  is  made  the  essence  of  the 
contract,  the  Tendor  cannot,  after  he  has  waiv- 
ed strict  performance,  enforce  a  forfeiture, 
without  giving  such  notice  of  Ms  intention  to 
do  so  as  will  give  the  vendee  reasonable  op- 
portunitv  to  perform. — Mo  v.  Bettner  (Minn.) 
70  N.  W.  1076. 

§    16.    Waiver  by  vendor. 

[a]  (Iowa;    1896.) 

A  vendor  waives  a  provision  in  a  contract 
of  sale  giving  him  the  option  to  declare  a  for- 
feiture for  default  of  the  vendee  in  making  pay- 
ment when  due.  by  failing  to  promptly  exercise 
such  right  of  election  at  the  time  of  default. — 
Gaughen  v.  Kerr  (Iowa)  6S  N.  W.  694. 

[b]  (Minn.;    1S94.) 

It  was  stipulated  in  a  contract  of  sale 
that  the  vendee  should  break  up  40  acres  of  the 
land  in  1SS0,  but  only  36  acres  were  actually 
broken.  He  was  to  have  possession  December 
1,  1S89,  and  was  actually  given  possession  by 
the  vendor  in  the  following  spring.  Held,  that 
the  vendor  waived  tie  noncompliance  with  the 
provision  as  to  breaking,  by  putting  the  vendee 
in  possession  of  the  farm. — Strandberg  v.  Ross- 
man  (Minn.)  61  N.  W.  675. 
59  Minn.  509. 

Eel     i\(i>.:    1896.) 

Where  time  is  made  the  essence  of  a  con- 
tract for  the  purchase  of  land,  and  a  forfeiture 
is  provided  in  ease  of  default,  the  acceptance  of 
part  of  overdue  payments  on  the  contract  is  a 
waiver  of  the  right  to  declare  a  forfeiture  as  to 
all  defaults  then  existing.— White  v.  Atlas  Lum- 
ber Co.  (Neb.)  68  N.  W.  359. 

§    17.    Remedies  of  purchaser. 

[a]  (Iowa;   1895.) 

On  defendant's  refusal  to  carry  out  a 
contract  to  convey,  plaintiff  is  entitled  to  a  re- 
turn of  the  money  paid,  and  reimbursement 
for  improvements  on  the  land,  made  under  the 
contract.— Breja  v.  Pryne  (Iowa)  64  N.  W.  669. 

[b]  (Iowa:    1896.) 

In  an  action  to  recover  for  a  breach  of  war- 
ranty of  the  quality  of  land  conveyed,  a  portion 
of  which  was  warranted  to  be  equal  to  the  aver- 
age of  land  in  the  county,  a  question  asking  a 
witness  for  a  comparison  in  quality  between  the 
entire  tract  and  the  lands  in  one-half  the  county, 
wliirh  the  witness  had  seen,  is  improper. — Sinay 
v.  Etnire  (Iowa)  GS  N.  W.  597. 

[c]  (Iowa;    1897.1 

A  purchaser  of  land,  who  has  paid  part  of 
the  price,  and  fails  to  carry  out  his  contract, 
cannot  recover  the  money  paid,  though  the  con- 
tract does  not  provide  for  a  forfeiture. — Down- 
ey v.  Riggs  (Iowa)  70  N.  W.  1091. 
£<1]     CNel>.-    1897.> 

Two  or  more  persons  who  have  contracted 
to  convey  lands  to  a  third  person  cannot,  by 
contract  or  conveyance  among  themselves,  re- 
lease any  of  their  number  from  liability  to  the 
vendee  for  damages  for  breach  of  the  contract. 
— Seaver  v.  Hall  (Neb.)  70  N.  W.  373. 

[e]     (Wis.;    189C.) 

Where  a  contract  for  the  purchase  of  land 
embraces  a  number  of  separate  tracts,  and  the 
title  to  some  of  them  is  unmarketable,  and  not  ac- 
cepted, the  measure  of  damages  to  the  purchaser 
is  such  fractional  part  cf  the  whole  consideration 
agreed  to  be-  paid  as  the  value  of  the  tracts  to 
which  the  title  is  found  defective  bore  to  the  value 
of  the  entire  quantity  purchased  when  the  con- 
tract was  made,  with  such  interest  as  the  terms 
of  the  contract  render  equitable.— Gates  v.  Parm- 
ly  (Wis.  I  116  N.  W.  253. 
93  Wis.  294. 


§18.    Eviction    by    title    paramount. 

[a]  (Minn.;    1896.) 

Though  no  writ  was  issued  on  a  judg- 
ment in  ejectment  against  a  vendee  of  land  by 
the  holder  of  a  paramount  title,  there  was  a  con- 
structive eviction  where  the  vendee  did  not  aban- 
don possession  until  after  the  entry  of  the  judg- 
ment, and  after  the  vendor  had  apparently  aban- 
doned further  defense.  —  Fleckton  v.  Spicer 
(Minn.)  65  V  W  926 
63  Minn.  454. 

[b]  (Minn.:    1896.) 

In  an  action  by  a  vendee  for  an  eviction  by 
a  paramount  title,  plaintiff  alleged  that  she  was 
induced  to  make  the  purchase  by  false  repre- 
sentations of  defendant,  but  failed  to  prove 
fraud.  Held,  that  it  was  proper  to  permit  a  re- 
covery for  breach  of  the  contract. — Fleckton  v. 
Spicer  (Minn.)  0T>  X.  W.  926. 
63  Minn.  454. 

[c]  (Minn.;    1896.) 

In  an  actio  i  by  a  vendee  against  the 
vendor  for  an  eviction  by  a  paramount  title, 
damages  for  loss  on  machinery  purchased  by 
plaintiff  to  carry  or  farming  on  the  land  were 
too  remote  to  be  recoverable. — Fleckton  v.  Spicer 
(Minn.)  65  N.  W  926 
63  Minn.  454. 

[d]  (Minn.;    1896.) 

A  vendee  having  been  evicted  by  a  para- 
mount title  is  entitled,  in  an  action  against  the 
vendor,  to  recover  for  the  loss  of  his  bargain  and 
compensation  for  his  improvements,  to  be  meas- 
ured by  deducting  the  price  of  the  land  and  the 
unpaid  interest  thereon  up  to  the  time  of  evic- 
tion, from  the  value  of  the  land  at  that  time, 
and  also  the  taxes  and  installments  of  the  price 
paid  by  him,  with  interest  from  the  time  of  evic- 
tion, and  the  costs  and  damages  against  him  in 
the  ejectment  suit. — Fleckton  v.  Spicer  (Minn.i 
05  N.  W.  026. 

63  Minn.  454. 


2.  QUANTITY  OF  LAND— DEFICIT. 

§   19.    Abatement    of   price. 
(Midi.;    1895.) 

Where  one.  knowing  that  he  has  title 
to  but  part  of  the  lot,  gives  a  deed  to  the  whole, 
and  takes  a  mortgage  for  the  price,  and  the 
grantee  goes  into  possession,  and  makes  im- 
provements before  learning  of  the  defect  in  his, 
title,  the  damage  sustained  by  reason  of  such 
defect  should  be  deducted  from  the  amount 
found  due  on  foreclosure  of  the  mortgage.  — 
Rockwell  v.  Wells  (Mich.)  62  N.  W.  165. 
104  Mich.  57. 

§  20.    Estoppel   to   assert   shortage. 
(Iowa:   1S97.) 

Defendant  contracted  to  convey  land  to 
plaintiff  at  a  fixed  price  per  acre.  The  deed 
was  submitted  to  plaintiff  for  examination,  and 
it  appeared  therefrom  that  there  was  a  small 
shortage  in  acreage.  No  objection  was  made 
by  plaintiff,  and  the  deed  was  deposited  in  es- 
crow as  agreed.  Held,  that  plaintiff  could  not 
afterwards  object  to  the  shortage. — Wilson  v. 
Riddick  (Iowa)  69  N.  W.  1039. 


3.  VENDOR'S  TITLE  AND  DEFECTS 
THEREIN. 

Defects  in  title  as  defense  to  action  for  price, 
see  post,  §  31. 

§   21.    Furnishing   abstract   of   title, 
[a]     (Wis.;   1896.) 

When,  at  the  time  a  deed  to  a  large  num- 
ber of  tracts  ot  land  was  delivered,  and  one-half 
the  purchase  money  paid,  a  further  contract  was 
made  by  wh;oh  tin-  vendot  agreed  by  a  specified 
date   to    furnish    abstracts    showing  perfect    title 
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i  default,  i  b  liei  pay- 

ment shoul  I  be  I  i  Id  to  bi  I  le  land, 

orfeiti  i n  hich  be 

inny  be  reliuyed   in   <  quits .   gn  ing   i 

they  can  lined.—  Gates 

v.  1  ..;  N.  \V.  253. 

93  Wis.  294. 

(Ill     (Wis.;    1806.) 

in  su  ball  the  pur  ihase  money 

aed  by  the  pun  h  i  -  p,   being     o  largely  in 

■  of  what  might     be  the  damages  for  a 

ondition  by  the  vendor  in  failing 

i"  show  a  peril  et  title  to  all  the  land,  cannot  be 

i    i  luidated  dainaj  -  i  for  bui  b  breach, 

'ii  ii  ii  i  be  beld  as  having  bei  a  intended  as  i  e- 

euritj    for  such  damages  as  should   be  actually 

sustained.— Gates  v.   I'annly  (Wis.)  66  N.    \V. 

253. 

03  Wis.  294. 

§   22.    Approval  by  third  person. 

Olin.  v.'-,.  i 

When  a  party  has  contracted  to  convey 
tier,  ni  satistacti  n  of  a  debt, 
the  title   i"  be  made   satisfactory  | 
neys  of  the  latter,  die  attorneys  cannot,  in  the 
nee  ol   a  substantial  detect  in  the  title,  ab- 
ruptly  declare  the    contract    at   an    end,    after 
there  lias  been,  performance  to     tieh     a  extent 
that  canceling  the  contract   will    work  injury. — 
Boyd  v.   Uallowell  (Minn.)  82  N.  W.  125 
60  Minn.  225. 

§   23.    Sufficiency  of  title, 
[a]     (Midi.;    1895.) 

Under  a  sale  of  land  by  an  administrator 
with  the  will  annexed,  providing  for  refunding 
of  the  partial  payment  if  the  title  was  not  "sat- 
isfactory." the  purchaser  may  refuse  to  com- 
plete the  purchase,  because  not  satisfied  thai 
the  administrator  had  authority  to  give  title 
under  the  power  given  the  executor  in  the  will, 
there  being  decisions  to  justify  him  in  refusing 
to  be  satisfied  with  the  title  he  could  give.— 
Green  v.  Russell  (Mich.)  61  N.  W.  885. 
103  Mich.  63S. 

[1>]     (Mich.;    1807.) 

A  contract  to  convey  land  "in  fee  and  unin- 
cumbered" is  satisfied  by  the  tender  of  a  deed 
conveying  a  title  which  the  grantor  has  acquired 
by  adverse  possession.— Barnard  v.  Brown 
(Mich.)  70  N.  W.  1038. 

[c]     [Wis.;    1S96.) 

Where  a  deed,  though  recorded,  was  not  en- 
titled to  record  because  of  no  attestation  as  to 
certain  of  the  grantors,  the  grantee  is  not  bound 
to  accept  the  title.— Harrass  v.  Edwards  (Wis.) 
69  N.  W.  69. 

r«l]     (Wis.;    1S9G.) 

A  material  defect  in  the  title  to  land  is 
such  a  defect  as  will  cause  a  reasonable  doubt 
in  the  mind  of  a  prudent  and  intelligent  person, 
acting  on  competent  legal  advice,  and  prompt 
Him  to  refuse  to  take  the  deed  at  a  fair  value.— 
Harrass  v.  Edwards  (Wis.)  69  N.  W.  G9. 

§   24.   Marketable  title. 

[a  J     (Minn.:    1895.) 

A  contract   for  the  sale  of  land   calling 
for  a  "good"  title  entitles  the  vendee  to  a  "mark- 
et a  I ile"  title,  as  well  as  one  good  in  fact. — Ladd 
v.  Weiskopf  (Minn.)  64  N.  W.  99. 
62  Minn.  29. 

[I>]      (Minn.;    1895.) 

A  t'tle  to  land  is  not  unmarketable,  as 
between  vendor  and  purchaser,  When  the  only 
question  involved  is  one  of  law  arising  as  to 
the  construction  of  a  decree  of  distribution, 
which  is  conclusive  on  all  parties  interested  in 
the  estate.— Ladd  v.  Weiskopf  (Minn.)  64  N. 
W.  99. 

62  Minn.  29. 
[o]     (Wis.;    18s.(3.) 

A  ii  agreement  by  a  vendor  to  furnish  with- 
in a  specified  lime  an  abstract  showing  a  perfect 
title  to  the  property  conveyed  binds  him  to  furnish 


a  marl  ;  .  although  hit 

delivi  red     Gati  ■  r.  i'annly  (Wis.)  66  N.  W 
83  Wis.  294. 

1«1J       (Wix.:      I 
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tax  deed  shall  rest  in  the  grantee  title  in  Ee< 

pie,  and  making  it  evidence  ..1   the  regulai 
all  proceedings  underwhicli  it  is  i 
if  fair  upon  its  face,  is  prima  fai 
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it    is    found    nol    free    from    reasonable    doubt. 
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93  Wis.  294. 

[e]      (Wis.;     1890.) 

An  outstanding  eont i  le  of  stand 

ing  timber  on  a  tract  of  Ian  an  interi 

in  the  land,  and  constitutes  a  defect  in  the  title  ol 

the  holdei  <<f  the  fee,  which  is  not  rem 
ketable  by  parol  ei  idi  □  'i   that  all  the  I  mbi 
has  been  taken  off,  in  an  action  to  which  thi 
er  of  the  contract  is  not  a  party.— Gates  v.  Fami- 
ly (Wis.)  66  N.  W.  253. 
93  Wis.  294. 


25. 


Incumbrances. 


[n]     (Mich.;    1895.) 

Where  a  grantor  of  land  agrees  to  pay 
all  incumbrances  thereon  above  a  certaiii 
amount,  the  grantee  assuming  the  balance,  it  is 
immaterial,  as  affecting  bis  liability  to  reim- 
burse the  grantee  money  paid  by  the  latter  on 
incumbrances  in  excess  of'  the  agreed  amount, 
whether  he  agreed  to  apply  a  certain  fund  in 
so  reducing  the  incumbrances.  —  Cummings  v. 
Callahan  (Mich.)  62  N.  W.  136. 
104  Mich.  76. 

11>  J     (Mich.;    1895.) 

A  vendee  cannot  complain  of  an  incum- 
brance which  was  released  to  the  vendor  before 
damage  resulted.— Raffel  v.  Epworth  (Mich.)  64 
N.  W.  1052. 

§  26.    Rights  and  remedies  of  purchaser, 
[n]     (Mich.;    1895.) 

Where  the  title  to  timber  land  fails,  the 
grantee  may  sue  in  assumpsit  to  recover  the  por- 
tion of  the  price  paid  for  the  timber.— Fitzpat- 
rick  v.  Hoffman  (Mich.)  02  X.  W.  349. 
104  Mich.  228. 
lb]     (Nob.:    1897.) 

Where  the  vendor  cannot  make  title,  the 
vendee  may,  at  his  election,  recover  the  purchase 
money  paid,  with  interest,  or  damages  for  the 
loss  of  his  bargain.— Seaver  v.  Hall  (Xeb.)  70  X. 
W.  373. 

[c]     (Wis.;    1S9C.) 

When  a  warranted  title  is  found  defect- 
ive, the  purchaser  is  entitled  to  a  deduction 
from  the  price  of  the  land  of  the  amount  he  has 
expended  in  perfecting  the  title,  not  to  exceed 
the  amount  he  would  otherwise  he  entitled  to. 
had  the  title  not  been  perfected.— Gates  v 
Parmly  (Wis.)  67  X.  W.  739. 
93  Wis.  294. 

§  27.   Waiver  of  defects. 
(Minn.;    1895.) 

In  the  absence  of  fraud,  one  who  accepts 
a  quitclaim  deed  cannot  refuse  to  pav  the 
agreed  price  on  account  of  a  want  of  title  on  the 
part  of  Ins  vendor.— Hulett  v.  Hamilton  (Minn.) 
61  N.  W.  672. 

60  Minn.  21. 

§  28.   Estoppel   to   object  to   title. 
(Iowa;   1897.) 

Defendant  contracted  to  convey  land  to 
plaintiff  at  a  fixed  price  per  acre.  The  deed 
was  submitted  to  plaintiff  for  examination,  and 
it  appeared  therefrom  that  title  was  not  in  de- 
fendant, but  in  his  wife,  who  signed  the  deed. 
No  objection  was  made  by  plaintiff,  and  the 
deed  was  deposited  in  escrow  as  agreed.  Held, 
that  plaintiff  could  not  afterwards  object  to  the 
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condition  of  the  title. — Wilson  v.  Riddick  (Iowa) 
GO  N.  W.  1039. 


4.  RESCISSION  AND   ABANDONMENT. 


§  29.    Rescission  by  vendor, 
(lovra;    1807.) 

Evidence  that  plaintiff,  who  was  over  70 
years  old,  hired  a  real-estate  broker  to  dispose  of 
her  land,  and  that  he  exchanged  the  same  with 
defendant  for  a  note  secured  by  mortgage  on  24 
lots,  and.  without  plaintiff's  knowledge,  secured 
ail  additional  commission  from  defendant,  and 
that  her  land  was  worth  $2,700.  and  that  the 
mortgaged  lots  were  worth  about  $1  each,  but 
that  the  broker  and  defendant  fraudulently  rep- 
resented to  plaintiff  that  they  were  worth  $200 
each,  and  that  the  trade  was  made  on  the  faith 
of  such  representations,  will  sustain  a  judgment 
setting  aside  the  deed  for  fraud. — Lillibridge  v. 
Allen  (Iowa)  69  N.  W.  1031. 

§   30.    Xteocission  by  vendee. 

[a]  {loira:    1897.) 

Odd  cannot  rescind  a  contract  for  pur- 
chase of  land  merely  because  the  vendor  was 
unable,  owing  to  refusal  of  a  tenant  to  vacate, 
to  deliver  possession  till  seven  or  eight  days 
after  the  time  stipulated,  such  delay  being  un- 
important, and  being  used  merely  as  an  excuse 
in  aid  of  a  desire  to  rescind. — Armstrong  v. 
Breen  (Iowa)  69  N.  W.  1125. 

[b]  (Mich.;    1890.) 

A  mortgagee  who  accepts  a  deed  of  land 
in  payment  of  his  debt  cannot  rescind  the  con- 
tract, on  the  ground  that  the  land  deeded  him 
was  not  the  land  viewed  by  him,  where  he  could 
have  discovered  such  fact  by  ordinary  fare,  and 
the  mortgagor  was  not  responsible  for  his  fail- 
ure to  discover  it. — Beebe  v.  Birkett  (Mich.)  67 
N.  W.  966. 

[c]  (Micli.;    1897.) 

A  laud  contract,  executed  March  1,  1S93, 
described  the  tract  as  "containing  23.03  acres, 
more  or  less,"  the  exact  dimensions  to  be  de-  I 
termined  by  a  survey.  This  disclosed  a  frac- 
tion more  than  23.03  acres,  but  the  parties  j 
failed  to  agree,  the  nurehaser  being  dissatisfied 
with  the  survey.  September  10.  1N94.  the  pur- 
chaser asked  the  vendor  to  consent  to  an  as- 
signment of  the  contract,  as  he  had  agreed  to 
do,  and  to  sign  a  receipt  for  interest  to  Septem- 
ber 1st,  "due  on  a  certain  contract  for  23.03 
acres  of  land,"  etc.  The  vendor  declined  to  act 
on  a  basis  of  23.03  acres,  but  signified  a  will- 
ingness to  do  so  upon  the  basis  of  the  actual 
acreage.  September  24th  the  purchaser  paid 
the  interest  to  September  1st.  The  purcha  ser 
exercised  acts  of  ownership,  aud  no  attempt 
was  made  by  him  (o  rescind  the  contract  on 
account  of  the  disputed  acreage,  or  on  account 
of  the  refusal  to  consent  to  the  assignment, 
till  March  IS.  1895.  Held,  that  the  attempt  to 
rescind  was  mule  too  late.— Bennett  v.  H;'key 
(Mich.)  70  N.  W.  900;    Hickey  v.  Bennett,  Id. 

[d]  (Minn.:    1895.) 

The  failure  of  the  vendors  to  deliver  a 
deed  on  demand  and  tender  did  not  entitle  the 
rendee  to  rescind,  where  before  the  demand 
the  parties  had  negotiated  settlements  on  dif- 
ferent bases,  so  that  the  vendors  did  not  know 
according  to  which  moil,'  of  settlement  to  pre- 
pare the  deed,  and  the  demand  was  made  late 
in  the  afternoon  of  the  vendors'  attorney,  who 
stated  that  the  deed  was  not  prepared,  that  the 
vendors  lived  several  miles  away,  in  opposite 
directions,  and  that  if  the  vendee  would  come 
the  next  day  the  deed  would  be  ready. — Malm- 
sten  v.  Berryhill  (Minn.)  05  N.  W.  88. 
63  Minn.  1. 

[e]  (Minn.:    1806.) 

Where  the  vendee  had  acquiesced  in  the 
delay  in  delivering  the  deed,  requests  made  by 

him  from  time  to  time  that  the  deed  be  deliv- 
ered,  which  were  not  in  the   nature  of  formal 


demands,  or  such  as  to  indicate  that,  if  the  deed 
were  not  forthcoming,  he  would  elect  s. . .  n 
scind  and  recover  back  his  purchase  money,  but 
rather  indicated  an  intention  to  abide  by  the 
contract,  and  an  anxiety  to  take  the  conveyance 
notwithstanding  the  delay,  did  not  constitute 
a  demand  for  the  deed  entitling  him  to  rescind 
for  failure  to  deliver  the  same.— McNamara  v. 
Pengilly  (Minn.)  07  N.  W.  661. 
64  Minn.  543. 


§  31. 


Fraud   and  mistake. 


[a]  (Ioivn;    180G.) 

Where  a  vendor  falsely  represents  that  a 
certain  proportion  of  the  land  is  tillable,  and  in- 
sists on  consummating  the  sale  at  once,  knowing 
that  the  vendee  has  not  examined  the  property 
and  does  not  intend  to,  Int  lakes  it  with  the  ex- 
press understanding  that  the  representations  as  to 
its  quality  are  true,  such  vendee  may  rescind  the 
contract,  though  the  vendor  may  not  have  known 
that  his  representations  were  untrue. — Brett  v. 
Van  Auken  (Iowa)  68  N.  W.  S91. 

[b]  (Iowa;    1897.) 

A  false  representation  by  a  vendor  that 
land  is  not  river  land  is  not  prejudicial;  the 
only  objection  to  river  lands  having  been  on 
account  of  the  uncertainty  of  the  title,  and  the 
title  having  been  settled,  so  that  such  lands 
were  regarded  as  of  equal  value  with  other 
lands  at  the  time  of  the  transaction. — Arm- 
strong v.  Breen  (Iowa)  69  N.  W.  1125. 

[c]  (Mich.;    189(5.) 

An  action  for  deceit  in  a  sale  of  land  as 
to  the  price  paid  for  it  by  the  vendor  will  lie 
where  the  purchaser,  ignorant  of  real-estate 
values  in  the  locality,  made  inquiries  as  to  the 
reputation  of  the  vendor,  and,  finding  it  good, 
relied  on  the  false  representation.  —  Stouey 
Creek  Woolen  Co.  v.  Smalley  (Mich.)  69  N.  W. 
722. 

[til     (Minn.:    1896.) 

The  second  lot  north  of  F.  avenue  fronting 
east  was  pointed  out  to  plaintiff  by  a  disinter- 
ested party  as  being  in  defendant's  hands  for 
sale,  while  in  fact  the  lot  listed  with  defendant 
was  the  second  one  fronting  west,  being  on  the 
side  of  the  street  on  which  J.'s  bouse  was  lo- 
cated. On  plaintiff's  inquiring  of  defendant  as 
to  the  lot  he  had  for  sale  defendant  stated  that 
the  lot  was  the  second  one  from  F.  avenue  on 
the  side  of  the  street  on  which  was  J.'s  house, 
but  said  nothing  about  the  front,  and  plaintiff 
supposed  he  meant  the  lot  which  had  been  point- 
ed out.  Without  further  description  being  ask- 
ed or  given,  or  any  writing  being  made,  a  price 
was  agreed  on,  part  of  which  plaintiff  paid,  the 
balance  being  payable  on  conveyance.  Both 
parties  acted  in  good  faith.  Held,  that  plaintiff 
was  entitled  to  rescind  the  purchase  and  recover 
back  the  payment  on  the  price,  on  the  ground 
of  mistake  in  identity  of  the  property. — Stong  v. 
Lane  (Minn.)  68  N.  W.  765. 

[e]  (Neb.;    180«.) 

A  purchaser  cannot  rescind  for  fraudulent 
representations  of  the  vendor  as  to  his  title, 
where  he  accepted  the  deed  with  knowledge  of 
the  defects  to  which  the  representations  relat- 
ed, and  thereafter  leased  the  premises  to  an- 
other, and  enjoyed  them  for  three  months. — 
Pollock  v.  Smith  (Neb.)  69  N.  W.  312. 

[f]  (Neb.;    1S97.) 

A  purchaser  of  land  can  rely  on  represen- 
tations of  the  vendor  as  to  its  location  and  the 
improvements  thereon,  when  not  within  his  own 
knowledge. — Mullen  v.  Kinsey  (Neb.)  70  N. 
W.  18. 

Ig]      (S.  D.;    1894.) 

Where  persons  agree  to  purchase  land 
jointly,  paying  equal  amounts  therefor,  and  one 
wrongfully  misrepresents  the  price,  the  ether 
can  recover  therefor,  though  on  inquiry  he 
migb.1  have  learned  that  the  representations 
were  false.— Davenport  v.  Buchanan  (S.  D.)  6i 
N.  W.  47. 

6  S.  D.  376. 
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§    32.    Abandonment. 
(Iowa  I    1894.) 

Plaintiff  agr I  to  buy  of  defendant   a 

piece  of  land,  but,  on  finding  ;i  defect  in  the 
iii  lr,  refused  to  take  the  land  unle  i  defendan 
got  a  certain  quitclaim  deed.  Defendant  was 
unable  to  get  the  deed,  and  bo  stated  in  plain- 
tiff, who  said  In'  could  not  take  the  land;  and, 
on  defendant's  offering  to  return  the  earnest 
.  plaintiff  wanted  a  few  more  dollars  for 
damages,  which  defendant  n  fu  led  to  pay. 
About  two  months  afterwards,  plaintiff  de- 
manded tin-  earnest  moni-y,  linl  defendant  re- 
fused to  pay  it.  claiming  that,  by  not  taking 
the  land,  plaintiff  had  forfeited  it.  Seven 
months  later,  the  land  having  increased  very 
much  in  value,  plaintiff  told  defendant  he  was 
ready  to  comply  with  the  contract.  Held,  that 
the  parties  had  abandoned  the  contract. — Gilt- 
hit  v.  Rayl  (Iowa)  01  N.  W.  225. 
93  Iowa,  16. 


5.  ACTIONS  FOR  PRICE. 

S  33.    When  action  lies, 
[n]     (Mich.;    1896.) 

Where  a  grantor  conveys  land  in  consid- 
eration of  a  certain  sum  in  cash  and  all  of  the 
notes  which  lie  has  made  to  the  grantee,  and  the 
grantee,  without  the  knowledge  of  the  grantor, 
omits  from  the  list  of  notes  one  which  be  bad 
transferred  to  a  stranger,  the  grantor  may  sue 
to  recover  the  value  of  the  outstanding  note. — 
Reed  v.  Reed  (Mich.)  66  N.  W.  381. 
[b]     (Mien.;    1896.) 

Whore  a  vendor  of  land  agrees  to  accept 
in  payment  stock  owned  by  the  vendee,  at  the 
price  paid  for  it  by  him,  and  the  vendee  mis- 
represents the  price  paid,  the  vendor  may 
treat  the  difference  between  the  price  actually 
paid  by  the  vendee  for  the  stock  and  that  at 
which  he  accepted  it  from  him  as  the  balance 
due  on  the  purchase,  and  maintain  assump- 
sit therefor.— -Hidey  v.  Swan  (Mich.)  69  N.  W. 
225. 

Ic]     (Neb.;    1896.) 

The  rights  and  liabilities  of  parties  to  a 
parol  agreement  for  the  conveyance  of  real 
property  are  not  necessarily  reciprocal.  One 
who  enters  into  possession  of  land  under  a  pared 
promise  by  the  owner  to  convey,  the  latter  sub- 
sequently fully  performing  by  the  tender  of  a 
good  and  sufficient  deed,  may  be  liable  in  an  ac- 
tion for  the  purchase  price,  although  such  pos- 
session be  not  of  itself  such  part  performance 
as  would  entitle  him  to  an  action  for  specific 
performance  of  the  contract. — Stephens  v. 
Harding  (Neb.)  67  N.  W.  746. 

48  Neb.  659. 
[d]     (Wis.;    189G.) 

A  contract  for  the  purchase  and  sale  of 
land  recited  the  conveyance  of  the  land,  and 
the  payment  of  one-half  the  price,  and,  after  a 
provision  for  the  payment  of  the  balance,  pro- 
vided that  it  should  be  construed  as  a  personal 
contract  between  the  parties,  and  that  it  should 
constitute  no  lien  on  the  land  conveyed.  Held, 
that  the  vendor  was  not  precluded  from  main- 
taining an  action  upon  equitable  grounds  for 
the  recovery  of  the  unpaid  price. — Gates  v. 
Parmly  (Wis.)  67  N.  W.  739. 

93  Wis.  294. 

Tender  of  deed. 
1895.) 

Plaintiff  gave  defendant  a  bond  for  a  deed 
of  land  on  full  payment  of  the  purchase  price 
thereof  according  to  the  terms  of  notes  given  him 
by  defendant.  About  the  time  the  last  note  be- 
came due.  plaintiff,  without  tendering  the  deed 
to  defendant,  sold  and  quitclaimed  the  land  to 
another,  who  conveyed  the  same  to  defendant. 
When  plaintiff  quitclaimed  the  land,  he  retained 
possession  of  the  notes.  Held,  that  plaintiff  could 
not  recover  on  the  notes  against  defendant  with- 
out tendering  to  him  a  deed  of  the  laud.— Corliss, 


ing.— Shelly  v.  Mil        on   (N.  D.)  03 
N.  W.    110 

r.  N.  D.  22. 

§  35.   Defenses— Defects   in   title. 
IaJ     (\<-i>. ;    1896.) 

The  obji  ct ion,  in  an  action  by  a  v< 

against    his   vend,  i     to    the    price  of  the 

land,  that  plaintiff  is  nn..!  ].■  in  convey  a  perfect 

title    for    the    teas, ,n   that    the    land    WOS,    prior    to 

the  .int.-  of  the  contract,  Bold  for  taxes,  and  re- 
mains unredeemed,  cannot  be  sustained  where 
the  decree  for  the  vendor  allows  a  credit   for 

the   amount    required    to    red    em    from    thi 
•sale— Stephens   v.    Harding    (Neb.)    07   N.    \V. 
Tlii. 

48  N.li.  859. 

lb]     (S.  II. :    ls:i-,.| 

Iii  the  absence  of  anything  to  overcome 
the  presumption  that  the  vendor  is  aide  to  re- 
s',,ml  in  damages,  a  purchaser  in  peaceabl 
poi  .  don,  under  a  deed  with  covenants  of  gen- 
eral warranty,  cannot,  by  showing  a  mi 
in  the  title,  defeat  an  action  for  the  price. — 
Price  v.  Hubbard  (S.  D.)  65  N.  W.  436. 


III.    VENDOR'S  LIEN. 

§  36-   Waiver. 
(Wis.;    1890.) 

In  a  contract  between  a  vendor  and  pur- 
chaser of  land  which  recited  the  conveyance  of 
the  land  and  the  payment  of  one-half  the  pur- 
money,  and  provided  for  the  payment  of  the 
remainder,  a  further  provision  that  the  contract 
should  be  construed  as  a  personal  one  between 
the  parties,  and  its  terms  and  conditions  should 
constitute  no  lien  upon  any  real  estate  mentiom  i 
therein,  was  an  express  .vaiver  of  the  right  to  a 
vendor's  lien,  which,  in  the  absence  of  fraud,  is 
binding  on  the  vendor,  though  he  may  have  been 
misinformed  as  to  the  legal  effect  of  the  language 
used— Gates  v.  Parmly  (Wis.)  06  N.  W.  253. 
93  Wis.  294. 


IV.   BONA    FIDE    PURCHASERS. 

§  37.   Who  are  bona  fide  purchasers, 
[a]     (Iowa;   1897.) 

One  who  purchases  from  her  brother  land 
which  he  had  procured  by  fraud  is  not  a  bona 
fide  purchaser,  if  tne  only  consideration  was  an 
antecedent  debt  due  her  for  .services. — Lilli- 
bridge  v.  Allen  (Iowa)  69  N.  W.  1031. 
tb]     (Mich.;    1894.) 

At  a  sale  under  mortgage  foreclosure, 
one  of  the  heirs  of  the  mortgagor  paid  part  of 
the  purchase  price,  and  allowed  title  to  be  tak- 
en by  a  nominal  purchaser,  wdio  gave  the  mort- 
gagee a  new  mortgage  for  the  balance.  Such 
purchaser  afterwards  mortgaged  the  land  to 
defendant,  wdio  had  no  notice  of  equities,  for 
an  antecedent  debt;  defendant,  in  considera- 
tion, extending  the  time  of  its  payment.  Such 
purchaser  became  bankrupt,  and  defendant 
purchased  his  interest,  and  discharged  the  mort- 
gage against  him,  Held,  in  a  suit  by  the  heirs 
to  redeem,  that  defendant  was  a  bona  fide 
purchaser  to  the  extent  of  his  mortgage.— De 
Mey  v.  Defer  (Mich.)  01  N.  W.  524. 

103  Mich.  239. 
[c]     (Mich.:    1894.) 

A  creditor  who,  in  consideration  of  the 
making  of  a  mortgage  to  secure  his  debt,  ex- 
tends by  three  years  the  time  of  payment,  takes 
the  land  mortgaged  as  a  bona  fide  purchaser 
to  the  extent  of  the  mortgage. — De  Mey  v.  De- 
fer (Mich.)  01  N.  W.  524. 

103  Mich.  239. 

§38.    Notice. 

la]     (Mich.;    1895.) 

Complainant  went  into  possession  of  land 
under  a  deed  containing  a  mistaken  description, 
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§  39.    Rights    against    prior    unrecorded 
deed. 

Ial  W^e'thf'puWaser  at  an  executes 
sale  did  not  record  his  deed  until  a  month  aftei 
the  sale,  at  which  time  he  reconveyed  the  pro,  - 
ertV  bv  special  warranty,  to  the  executor  foi 
eny,    u.v    »i,<. -i.»,  innllv  naid. 


1921     (§  38) 

.... .-..  saa-a  »«„s|K,r«  ft  am.  ^  —^— " 

es  thereon.      I  he    «     >d     -  «  , '     ^       gubse.  „.„„„,„, 

■ft  ■  SHS?*  SS3    that defendant  was  charged 
Wilsun  (Mich.)  64  N.  W.  874. 

^LSS^i  d»  to  Plaintiff  in  payment  er^-P^^^^^ 

of  a  debt  by  one  who  had  forged   the  ctrtih  as reai ^  conveyed  to  one  who  went  into 

Ste  of   record   on  the  deed,    and   who Jiadno  '  and  remained  in  possession  for  two  years    and 

other  title  than  a  contract  of  J^S'  wh£  ^Sdefendant  purchased,   upon   being 

,„.  nad  previously  assigned  to  a  creditor. ,     ine  nom  that  thg  tlU     was  p    fect> 

rantor  was   arrested,   and  committed  suicide,  auvisea iu s  protected  in  his  purchase  — 

gavinl  a  letter  directing  W^f  PJ**    ^ff^ennedy  (Mich.)  65  N.  W.  219. 

t  SS  ^H^lnef  WS:  I"  f -ft-  Recorded  deed,  passing  the  le- 
The  assignee  re«>\edtnt^em^So  had  been  in-  „,!  title,  made  in  good  faith,  for  a  valuable 
ed  a  quitclaim  deed  to  one w"?  "•{,'  llutv  of  ■  ^,,,rl ti(  „  will  tale  precedence  of  a  title  based 
trusted  with  the  m W.n«™a ^uda  gran-  „„"  iuaicial  sale  made  under  an  attachment  or 
procuring  the  deed *°r  P'^ntarfe£ndant ^5  an  n^S  '  such  deed  be  recorded  before  the 
t€€  conveyed  to  detend.iat.  uet deceased,  and  ^  id",  eo  of  the  title  based  on  the  judicial  sah 
intimate  friend  and  a .creditor _oI  dee  *  eJ    £  "^.'   d  d      Harra]   v.  Gray     1880)   4  N.  W. 

S£  tXewtf  «?Vt  defend-  ,  iU/w  Neb.„186,  foHowed.-Sheasle     ,  Keens, 


that  he  knew  oi  me  n-e«-  "■—.  -■--  R„te- 
ant  had  notice  of  plaintiff's  claim.-HiU  v.  Bate 
man  (Mich.)  70  N.  V*  ■  434. 

IOVeMcu?ative89act  (How.   Ann.  St,   |  5727). 
rhethe    record   of    certain   defective    mf  tru 


66  N.  W.  1010.  48  Neb.  57. 

tCWmDb"Stc9673,  §  16.  provides  that  deeds 
shall   iT  in   force   only  from   the   time   of   their 


nvaking   the   record   °*  ^nJ^a\alSe    Ers^witbout L  Votf  ce    whoTe    d h T  shall   be 

S5&S^^S2«~J  *~       sfrlcorded    Section  «g- ■  J^ 

^TeBHr^SSH^s    LSTB  Mf  a^edSTorKd,in 

I'MieiOTO  N    w!  5S3  Lanveire  V'  f^l   or  i 

tdVereCa'puX'ser  of  land  under  an  oral 
contract  recedes  notice  of  a  current  ease  there- 
STSSM  obtains  an  interest  in the  land  un 


signed     or   bv    which   the   title   to   any    real    es 
tete  may  be  affected,  in  law  or  in  equity,  e 
wills     and   leases  for  one  year  or   a   less   time 
Section  50  provides  that  every  conveyance 
pass  all  the  grantor's  interest,  unless  a  contrary 

on" before  he  obtains  an  Interest  m  u»;  •<"■«   -'         tpnt:    can    reasonably    he    inferred    therefrom. 

der  a  written  contract,  he  takes  it .subject ^o  the    gtart   ca,  ^  ^^        a  quitclaim  deed   propj 
.     r,imI.t„.,,i    iM,Al    .0    N.    w.    '  .    'corded   who  purchased  in  good  faith,  a 

without  notice  of  a  prior  unrecorded .convey ance 


lease.— Oliver 
1036. 

[e]     (Minn. 


Olmstead    (Mich.)   70   N.   W. 


1S95.) 


Jonk  the Qtitil  in  preference to  the  grantee  in 
rcor'poratTon-'purchasing  land  from  one    tooktt£  Wtejnjjre       ^  v>  Dosh  (Ne^  68 
of  its   directors  in  good    faith,   relying  on the    N    w   ^ 


land   from  one  £°* ™  Jonvevane'^chott  v.  Dosh  (Neb.)  6S 

of  its   directors  m  ■»»*-"-.   ^"vs  Zt  in  N.  W.  346. 

SSTJStitSa^  -Syji?^       "W^  S  pledge  of  a  mortgage 
the  knowledge  of  the  director  that  the  land  is  "^^  which  he  was  about  to  purchase 

s  hject  to  a  vendor's  lien,  so  as  to  render  the  o ii  prop,    r  therein  named  appeared 

He     enforceable  against  the  corporation.-Bang  t 


lien   enioreeauie    -\tA    "     -nT     -i m^7 
v    Brett  (Minn.)  63  N.  W.  10b i. 
62  Minn.  4. 

W1Tnf  ^ord'of^udgment  against  "A  An- 
nerson"  is  sufficient  to  put  on  inquiry  the  pur- 
2S™  of' hinds,  the  title  to  which  is  in  the  name 


chaser  of  lands  tie  title  to  win- "  '"  '"  -"X    .  7"„    mori 
of   "Intaew    Anderson."-Nystrom    v.    Quinby    1028 


lgh  the  mortgagor  i»«".  u«~ '"  "' -»  , ""  , 
bv  the.  record  to  have  no  title  to  the  land 
houeht  the  land  without  investigation  as  to  the 
!  ,f  the  mortgagor,  when  such  investigation 
would  have  led  to  a  discovery  of  a  prior  unre- 
corded deed  from  his  grantor  to  the  mortgagor, 
was  not  a  bona  fide  purchaser  as  against  the 
iortgagor.— Doran  v.  Dazey  (N.  D.)  64  JN.   >>  • 


(Minn.)  70  N.  W.  77 

[Sl  ^recitaffn'a  deed,  at  the  end  of  the 
covenant  against  incumbrances,  "except  a  cer 
Sir .mortgage  for.$900,"  is  notice  to  the  gran- 


5  N.  D.  167. 
40.   Estoppel   to   assert  title. 


(         A   decree   of   distribution,   after  reciting 

tee  and  those  claiming  under  him,  of  Buch  an  ft  t  petitioner.  claiming  to  be  the  sole  heir  had 
unrecorde  mortgage  -Reichert  v.  Nenser  fi,  d  \  bond  conditioned  that  Petitioner  shou  d 
.S™, ,»tw    w   osn.  deliver  the  estate  to  any  heir  who  could  estai 


(WiV.r67  N.  W.  939. 
93  Wis.  513. 

lhl  WranVee^nnot  claim  as  against  an  un 
recorded  mortgage,  of  which  he  was  given  no 
tfee  by  a  recital  in  his  deed,  though  the  mort 
gagee  kept  the  mortgage  from  record  to  escap. 
taxation  on  account  thereof.-Re.chert  v.  Neu 
ser  (Wis.)  67  N.  W  939 
93  Wis.  513. 

'"mMe'a  deed7  recited  that  it  was.  given  in 
consideration  of  the  payment  of  a  prior  mort- 
» ™  ^  and  the  support  by  the  grantee  of  the 
orduring  her  lifetime,  and  '.'decent ^burial 
then  dead."  every  person  acquiring  a  right  m 
the  premises  after  the  recording  of  the  deed 
4  N.W.D1G.-S1 


deliver  tne  esiaie  io  ,.n..   ^^    •■','   -:   .  rh.  t  tnp 
lish  a  superior  t  tie  thereto,  adjudged     that  tin 
above-mentioned  real  estate  he.  and  the  same  is 
hereby,  assigned"  to  petitioner    '.'as  sole  hen 
Petitioner  was  not  in  fact  an  heir  of  deceased 
?ed.  though  the  mort-  i  HeW,  that  a  bona  fide  purchaser  from  petitioner 
r,,„n  record  to  escape    Was   not  estopped  by  the   record,   a^ 'against  a 
•»--»—*-    ^T»"-    true  heir,  from  asserting  title  in  himself.    m« 
Namara  v.  Casserly  (Minn.)  6o  N.  W.  8SO. 
61  Minn.  335. 


See  "Sale," 
er,"  §  36. 
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§§    07,   5S;     "Vendor   and   Purehas- 


1923 


VENIEE     VENUE  IN  CIVIL  CASES,  L 


(§  9)     1924 


VENIRE. 

See  "Jury." 

rial   venire,  see  "Grain!  Jury,"  §  5;    "Jury," 

VENUE  IN  CIVIL  CASES. 

I.  LOCAL   AND   TRANSITORY   ACTIONS, 

§§   1    LO. 
II.  CHANGE  OF  VENUE,  §§  11-23. 

Of  action  before  justice  "f  the  peace,  see  "Jus- 
tices of  the  Peace,"  §  15. 


I.    LOCAL    AND    TRANSITORY 
ACTIONS. 

§   1.    Joint   plaintiffs  or  defendants. 

[a]     (Iowa;   1895.) 

An  action  against  township  trustees  and 
a  road  supervisor  to  enjoin  the  opening  of_  a 
highway,  and  to  declare  its  establishment  void, 
is  :i  personal  action,  within  the  meaning  of 
Code,  SS  2586,  25S7,  requiring  personal  actions 
to  be  brought  in  a  county  wherein  some  of  the 
defendants  reside,  and  providing  that,  where 
such  actions  are  brought  against  residents  and 
nonresidents  of  the  county,  and  the  action  is 
dismissed  as  to  the  resident  defendants,  the  non- 
resident  defendants  may  have  the  cause  .INmiss- 
ed,  with  reasonable  compensation  for  the  trou- 
ble and  expense  of  attending  in  the  wrong  coun- 
ty.—Everett  v.  Board  of  Sup'rs  of  Pottawat- 
tamie County  (Iowa)  61  N.  W.  1062. 
93  Iowa,  721. 

[bl     (Neb.:    1895.) 

Service  of  process  in  a  personal  action 
on  a  nominal  defendant  confers  no  authority  on 
the  court  to  bring  in  another  party  who  resides 
in  another  county,  by  the  issuance  of  summons 
to  him  in  that  county.— Hanna  v.  Emerson 
64  N.  W.  229,  45  Neb.  70S. 
[c]    (Wis.;    1895.) 

Under  Rev.  St.  §  2609,  providing  that 
parties  severally  liable  on  the  same  instrument 
may  be  included  in  the  same  action,  an  action 
against  a  principal  and  guarantor  on  a  contract 
for  the  payment  of  money  may  he  brought  in 
the  county  where  the  guarantor  resides. — Holm 
v.  Colman,  61  N.  W.  767,  89  Wis.  233. 

§  2.    Action  for   personal   injuries. 

(Wis.;    1896.) 

An  action  to  recover  for  personal  injuries  is 
transitory,  and  may  be  maintained  in  a  state 
other  than  the  one  in  which  the  injuries  were  in- 
tlioted  where  the  cause  of  action  is  grounded  on 
the  principles  of  the  common  law,  recognized  in 
liiiili  slates. — Ringartner  v.  Illinois  Steel  Co. 
.Wis.)  68  N.  W.  664. 

S   3.    Garnishment    proceedings. 

(MIcli.:    1895.) 

Where  both  plaintiff  and  the  principal  de- 
fendant are  nonresidents  of  the  state,  and  the 
hitter  is  not  personally  served,  garnishment  pro- 
...  lings  within  the  state  must  be  instituted  in 
:i  county  where  defendant  has  property,  or  cred- 
its subject  to  garnishment,  due  him  from  a  resi- 
dent of  such  county. — Stern  v.  Frazer  (Mich.) 
c.::  N.  W.  90S. 

105  Mich.  685. 

§  i.    Actions   concerning   land. 

(Mien.;   1895.) 

Under  How.  Ann.  St.  §  6612,  providing 
that,  every  suit  in  chancery  shall  be  commenced 
in  the  court  for  the  county  in  which  the  prop- 
erty in  dispute  is  situated,  if  the  subject-mat- 
ter'is  local,  a  suit  by  an  assignee  for  the  bene- 
fit of  creditors,  to  set  aside  a  conveyance  by  his 


assign,  i  dulent,   must  be  brought  in  the 

county  in  which  the  land  is  ipin  v. 

calm  Circuit  .link-  (Mich.)  82  N.  W.  861. 
L04  Sfich.  282. 

§   5.    Enjoining  iasne  of  bonds  by  county. 
(Mich,  i    1894.) 

■j.  How.  St    \  6612,  providing  that 
torney   general   may  commence  anj    i 
chancel  ehs 

I        I    Hit    C 'I    I 

li.v  of  the  attorney  general  is  located,  and  "said 
court    shall   have   complete   jurisdiction    in    tl 

jurisdiction  of  a  suit  brought 
by  the  attorney  general,  on  the  relation  of  tax- 
payers, i..  enjoin  tl..-  issuance  of  bonds  by  an- 

othei ttty.      SI.  'dull,  n     v.     Ingham     Circuit 

Judge  (Mich.)  til  N.  \V.  260. 
m  .Mid,.  608. 

§   6.    Action   against   benefit   society. 

(Iowa;    1895.) 

An    association    which    operated    upon    the 

assessment   plan   in   paying  benefits,  and   which 
designated  its  business  as  insurance,  is  an  insur- 

company,  within  the  meaning  of  Code, 
2584,  providing  that  an  insurance  company  ma 
l.e   sued   in   the   county   where  the   contract    was 
made  or  where  the  loss  occurred. — Praaer  v.  Na- 
tional Masonic  Accident  Ass'n  (Iowa)  63  N.  \V. 
601. 

§  7.    Action  for  penalty. 
(Minn.;    189(i.) 

An  action  under  Gen.  St.  1S94,  §  2600,  by  a 
creditor  of  a  corporation,  to  recover  the  amoun 
of  his  debt,  from  the  corporate  officers,  on  the 
ground  of  their  fraud  or  unfaithfulness  in  the  dis- 
charge of  their  duties,  is  not  an  action  to  recover 
a  penalty,  within  section  5184,  which  is  required 
to  be  tried  in  the  county  where  the  cause  of  ac- 
tion, or  some  part  of  it,  arose.  Merchants'  Nut. 
Bank  v.  Northwestern  Manufacturing  &  Car 
Co.  (1S92)  51  N.  \V.  117,  48  Minn.  349,  over- 
ruled.—Flowers  v.  Bartlett,  68  N.  W.  976. 

§  8.    Action   against   public    officer. 

[a]  (Iotra;   1896.) 

Under  Code,  §  2579,  requiring  an  action 
against  a  public  officer  for  an  act  done  by  him 
imder  color  of  his  office  to  be  brought  in  the  coun- 
ty in  which  the  cause  of  action  or  some  part 
thereof  arose,  a  proceeding  to  compel  the  state 
board  of  medical  examiners  to  recognize  a  medi- 
cal college  as  in  good  standing  must  be  brought 
in  the  county  in  which  the  official  action  of  the 
board  declaring  the  college  as  not  in  good  stand 
ing  was  had,  though,  prior  to  such  action  by  the 
board,  a  committee  was  appointed  to  report  npon 
the  college,  and  the  secretary,  prior  thereto,  was 
advised  by  each  member  of  the  board  not  to  is- 
sue certificates  or  diplomas  from  the  college. — 
College  of  Physicians  &  Surgeons  of  Keokuk  v. 
Guilbert  (Iowa).  69  N.  W.  453. 

[b]  (Neb.;    1896.) 

Code,  §  54,  providing  that  an  action  against 
a  public  officer  for  an  act  done  by  him  under 
color  of  his  office  must  be  brought  in  the  county 
where  the  cause,  or  some  part  thereof,  arose, 
applies  to  actions  against  such  persons  begun 
after  their  terms  of  office  have  ceased,  and  they 
have  removed  to  another  county. — Herbert  v. 
Wortendyke  (Neb.)  6S  N.  W.  350. 

s  9.    Action   growing  out   of   agency. 

[a]     (Iowa;   1896.) 

That  a  principal,  resident  of  P.  county, 
employed  a  real-estate  agent,  residing  in  W. 
county,  to  trade  for  him  a  stock  of  goods  situated 
in  P.  county  for  farm  land,  without  regard  to 
the  situation  of  the  land,  does  not  show  that  the 
principal  had  an  "agency"  (Code,  §  2,185)  for 
the  transaction  of  business  in  W.  county,  so  as 
to  authorize  suit  by  the  agent  for  his  commis- 
sion in  W.  county.  —  Wickens  v.  Goldstone 
(Iowa)  66  N.  W.  S96. 


1925    (§  9) 


VENUE  IN  CIVIL  CASES,  L,  H. 


(§  1G)     1926 


[bWfe°ndants18we«    owners    of    a   steamboat 
which  ran  regularly  between  K.  and  Q ,  and  had 

",  i  age it  11.7a t  IC,  who  solicited  freight  and  col- 
?Kted  bffls  therefor  for  them.  On  a  Sunday,  t^  o 
nteasuretrips,  which  were  not  within  the  ordinary 
Ke^  of  the  boat,  were  made  from  1^  to  a 
noTnt  where  there  was  an  encampment.  H.  had 
no "agency  in  regaid  to  the  trips,  and  was  in  no 
way  connected  with  them,  the  passengers  going 
oi  the  boat,  and  paying  their  fares  to  the  clerk 
"hereof.  Uehl.  that  an  action  for  wrongfully 
landing  plaintiff   from  the  boat,   on  one  of  the 

'lea     re  trips,  could  not  be  brought  in  the  county 

„  which  K.  was  located,  under.  Code,  §  2585 
providing  that  any  suits  growing  out  of  or 
connected  with  the  business  of  an  office  or 
agency  may  be  brought  in  the  county   where 

such  office  or  agency  is  located.-King  v.  Blair 

(Iowa)  69  N.  W.  261. 

§  10.   Waiver  of  objections. 

(NCb  A  corporation  waives  its  right  to  be  sued 
in  a  particular  county  by  failure  to  challenge 
the  jurisdiction  of  the  court  on  a  special  ap- 
pearance, or  alleging  the  wrongful  venue •  m  a 
defense.— Exeter  Nat.  Bank  v.  Orchard  (Neb.) 
61  N.  W.  833,  43  Neb.  579. 

II.    CHANGE  OF  VENUE. 

Appealable  order,  see  "Appeal,"  §  15. 
Notice  of  trial  on  change  of  venue,  see    Practice 
in  Civil  Cases,"  §  12. 

§  11.   In  general. 

ra]     (lowai    1896.)  .  ,      •■      •„ „   . 

Where  the  trial  court  improperly  denies  a 
motion  for  change  of  place  of  trial,  its  subse- 
quent proceedings  are  unauthorized  and  will 
not  be  reviewed  on  appeal  from i  the final I  judg- 
ment.— Kell  v.  Lund  (Iowa)  68  N.  W.  593. 

Ib\vherenanS  action  commenced  in  one  county 
is  removable  to  another,  under  Gen.  St.  1SJ4,  S 
5188,  as  amended  by  Laws  1895,  c.  28,  the  serv- 
ice by  defendant  of  his  affidavit  of  residence  and 
demand  for  change  of  venue  to  the  county  of  his 
residence,  and  the  filing  with  the  clerk  of  the 
court  in  which  the  action  was  commenced  of 
proof  of  such  service,  ipso  facto  change  the  place 
of  trial,  without  order  of  court— Flowers  v.  Bart- 
lett  (Minn.)  68  N.  W.  976. 

fcl     (Minn.;   189«.)  . 

The  mere  denial  of  an  application  thereafter 
made  to  the  court  of  the  county  in  which  the  ac- 
tion was  commenced  to  change  the  place  of  trial 
to  the  county  of  defendant's  residence,  and  to 
order  the  clerk  of  the  former  county  to  transmit 
the  files  accordingly,  does  not  change  the  place  oi 
trial  back  to  the  county  in  which  the  action  was 
commenced.— Flowers  v.  Bartlett  (Mini)  bS  IN. 
W.  976. 

tdTheMque"tion  "whether  the  place  of  trial  has 
been  legally  changed  may  be  raised  by  objecting 
to  the  hearing  of  a  demurrer  to  the  complaint  in 
a  county  which,  if  the  venue  has  been  changed 
Ls  not  the  proper  county.— Flowers  v.  Bartlett 
(Minn.)  68  N.  W.  976. 

teUnk'ss'' empowered  by  statute  to  change 
the  venue  on  its  own  "notion,  a  court  has  no 
power  to  do  so.-Fisk  v.  Thorp  (Neb.)  70  N.  W. 
49S. 

[fl  Thfprovisfons  of  the  civil  practice  act 
relating  to  the  change  of  the  place  of  trial  are 
not  applicable  to  actions  brought  in  the  couuiv 
courts-Austin,  Tomlinson  &  Webster  Manuf  g 
Co  v.  Heiser  (S.  D.)  01  N.  W.  44o. 
6  S.  D.  429. 


§12.    Who  entitled  to  change. 

ff0Tnecourt:of  P.  county  ordered  the  subscrib- 
ers to  stock  of  an  insolvent  corporation  without 
notice  to  them,  to  pay  to  the  assignee  the  sums 
subscribed  and  unpaid,  and  authorized  the  as- 
signee to  bring  suit  therefor.  The  assignee  aft- 
erwardsbrought  an  equitable  suit  in  P.  county 
against  L.,  who  resided  in  K.  county  and  the 
other  subscribers,  to  enforce  payment  of  the  sub- 
scriptions, which  were  not  payable  in  P.  county. 
field,  that  L.  was  entitled  to  have  the  place  of 
trial  changed,  as  to  him,  to  K.  county.— Kell  v. 
Lund  (Iowa)  68  N.  W.  593. 

j  §   13.   Real  party  in  interest. 

^TchecifdVawn  by  plaintiff  bank  on  defend- 
ant bank,  and  payable  to  a  supposed  borrower 
from  the  former,  was  delivered  by  it  to  such 
borrower's  ostensible  agent,  who  obtained  the 
amount  thereof  from  intervener  bank  on  a 
forged  indorsement  of  the  borrowers  name 
and  defendant  paid  the  check,  and  charged  it 
to  plaintiffs  deposit.  Held,  that  plaintiff  s  cause 
of  action  was  against  defendant,  and  not 
against  intervener,  so  that  the  latter  was  not 
entitled  to  a  change  of  venue  to  the  county  of 
its  residence,  on  the  ground  that  it  was  the  real 
partv  iu  interest.— German  Say.  Bank  v.  citi- 
zens' Nat.  Bank  (Iowa)  70  N.  W.  (09. 


§14.    By   one   defendant. 

(Minn.;  "g^  whQ  procured  a  default 
judgment  against  him  to  be  set  aside  on  the 
ground  of  nonservice  of  summons,  was  enti- 
tled to  have  the  action  removed  to  the  county 
of  his  residence  on  showing  that  default  had 
been  entered  against  all  his  co-defendants  bu1 
one%nd  that  the  latter  had  never  answered. 
— Suter  v.  Page  (Minn.)  6<  N.  W.  07. 
64  Minn.  444. 

§   15.   Action   brought   in   wrong    connty. 

Ial  tjnde^Mccfain's  Code,  §  772,  making 
the  superior  court  a  court  of  record,  and  apply 
lug  Tit  all  statutes  in  force  respecting ,  yenue 
of  the  district  court,  and  Id.  §  3(94,  pro 
viding  that,  where  suit  is  brought  in  the  wrong 
county,  a  change  of  venue  to  the  proper  counts 
shall  be  ordered,  if  the  defendant  before  an- 
swer, demands  the  same,  one  sued  in  a  supe- 
rior court  not  of  the  county  of  his  residence 
may  have  the  venue  changed  to  the  district  court 
of  the  county  of  his  residence.-Day  v.  Green- 
wood (Iowa)  64  N.  W.  789. 

[bl  Und°er  Comp°  Laws.  §§4890,  4891  the 
right  of  a  defendant  to  have  the  place  of  trial 
changed  to  the  proper  county  is  absolute,  if  the 
demand  and  motion  therefor  are  duly  made 
and  the  court  cannot  retain  the  case  on  the 
ground  of  the  convenience  of  witnesses— bmail 
v.  Gilruth  (S.  D.)  66  N.  W.  452. 

§   16.    On   appeal    from    municipal   court. 

<WiBSanb*&  B.  Ann.  St.  §  2624,  declaring  that 
where  an  action  begun  in  the  municipal  court 
is  pending  on  appeal  in  the  circuit  court,  defend- 
ant may  have  the  place  of  trial  changed  to 
county  where  he  resides,  it  he  resided  there  when 
the  action  was  commenced,  secures  an  absolute 
right  to  change  of  venue  in  such  case,  and  it  is 
not  modified  or  repealed  by  Laws i.  1891, i^ 
§  2,  providing  that  the  petition  for  a  labor. i, 
lien  shall  be  filed  in  the  county  where  belabor 
was  performed,  or,  when  the  property  has  been 
taken  to  another  county,  that  the  Pebbon  may  be 
filed,  and  an  action  to  foreclose  the  ben .brought, 
in  such  county.-Rayson  v.  Hortou  (Wis.)  bo  N. 
W.  27S. 

90  Wis.  367. 


1927     (§  17)    VENUE  IN  CIVIL  CASES,  II.— VI. -I  ED   REMAINDERS. 

§   17.    Effect    of  bringing   in   party   pend- 
ing motion. 


192S 


down;     IN!)."..) 

where,  in  an  action  against  a  husband 

for  i I  urnished  bis  wife,  pendin 

to  ii  in  fer  the  acl  ion  to  the  count:   oi  d< 

:  ni's  residence,  the  complaint  is  amended  by 
making  the  wife  a  party,  abe  having  remained 
in  the  county  in  which  the  action  was  brought, 
ili"  ion  is  properlj   denied.     Cibbetts  v.  Wud- 

(  iwa)  02  N.  W.  693. 

§   18.    Effect   of   stipulation. 

I«i«.l     1N!>7.) 

[Tnder  the  provision  of  Sanb.  &  P..  Ann. 
St.  8  2622,  that  "the  court,  or  the  presiding  judge 
thereof,  maj  change  the  place  of  trial  *  *  * 
when  the  partiei  or  their  attorneys  shall  stipulate 

in  writing  to  change  it,"  a  court  eai i  1 ust- 

ed  ni  iis  jurisdiction  of  a  cause  by  a  stipulation 
without  an  order  made  by  the  court  or  judge, 
and  a  court  to  which  the  cause  is  transferred  on 
:i  stipulation  alone  acquires  no  jurisdiction, 
though   the   parties  appear  and  try   the  action 

therein     will i     objection.— Swan    v.     Porter 

(Wis.)  70  N.  W.  1068. 

§    19.    In    justice's    court. 

till     (NeD.j    1895.) 

When  an  affidavit  by  a  defendant  for  a 
change  of  venue  of  a  cause  pending  before  a 
justice  of  the  peace  is  filed,  and  the  costs  have 
been  paid,  under  Code  Civ.  Proc.  5  958a,  it  is 
mandatory  on  the  justice  to  transfer  the  cause 
in  the  nearest  justice  of  the  county  to  whom  the 
objections  stated  in  the  affidavit  do  not  apply. — 
i     nl  v.  Ziebell,  61  N.  W.  630,  4;;  Neb.  424. 

[b]  (Neb.;    ts<>.->.) 

Where  defendant  has  filed  an  affidavit 
of  prejudice,  for  a  change  of  venue  from  a  jus- 
tice, under  Code  Civ.  Proc.  §  958a,  plaintiff  can- 
not show  prejudice  of  the  nearest  justice  in 
order  to  prevent  defendant  from  procuring  a 
change  "i  venue.— Paul  v.  Ziebell  (Neb.)  61  N. 
W.  630,   13  Neb.  424. 

[c]  (Neb.;   1S95.) 

In  an  affidavit  for  a  change  of  venue 
from  a  justice,  under  Code  Civ.  Proc.  §  958a, 
defendant  may  set  up  a  well-founded  objection 
disqualifying  the  nearest  or  any  other  justice  iu 
the  county.— Paul  v.  Ziebell  (Neb.)  61  N.  W. 
630,  43  Neb.  424. 

8   20.    Local  prejudice. 

(a]     (Iowa:    1897.) 

It  is  net  an  abuse  of  discretion  to  deny 
a  motion  for  change  of  venue,  where  the  affida- 
vits tending  to  show  prejudice  are  met  by  an 
equally  large  number  of  counter  affidavits. — 
Union  Mill  Co.  v.  Frenzler  (Iowa)  69  N.  W. 
876. 

[bl     Home    1897.) 

Tinder  Code,  §  2591,  requiring  an  applica- 
tion for  change  of  venue  on  the  ground  of  local 
prejudice  to  be  made  before  a  continuance  is 
had,  except  when  the  grounds  were  unknown 
before  the  continuance,  an  application  made 
after  a  third  continuance,  on  grounds  not 
shown  to  have  been  unknown  prior  to  the  first 
continuance,  was  properly  overruled. — German 
Sav.  Bank  v.  Citizens'  Nat.  Hank  (Iowa)  70  N. 
W.  769. 

[c]      (Wis.;    I.S9G.) 

Where  affidavits  in  support  of  a  motion 
for  a  change  of  venue  on  the  ground  of  local 
prejudice,  staling  that  certain  persons  had  been 
heard  by  affiants  to  express  the  opinion  that 
such  prejudice  existed,  were  contradicted  by  af- 
fidavits of  most  of  the  persons  named,  stating 
:i  contrary  opinion,  and  by  other  affidavits  that 
no  prejudice  existed,  a  denial  of  the  motion  was 
not  an  abuse  of  the  court's  discretion. — Pool  v. 
Milwaukee  Mechanics'  Ins.  Co.  (Wis;)  69  N.  W. 
65;    Same  v.  Farmers'  Fire  Ins.  Co.,  Id. 


§   21.    Convenience    of    witnesses. 

(Win.:     IS').-.., 

Under  Re,.  St.  1878,  S  2622,  providing 
for  a  change  oi  venue  when  the  convenience  oi 
witnesses  and  the  ends  ol  justice  would  u-  pro 
mated  bj  the  change,  a  change  may  be  granted 
to  suit  the  convenience  of  witnesses,  though  it 

does    not    otherwise    appear    that    the    ends    oi 

justice    will    be   or (ted,       rlopf   v.    Bucking 

64  N.  W.  318,  91   \\  is.  15. 

§   22.    Time  of  application   for  change. 

I  \\  is.:    isiiii.i 

The  parties  having  stipulated  that  de- 
fendant might  demand  a  struck  jury,  and  that 

■   day's   notice   thereof   should    be   sufficient, 

defendant  on  th"  same  day  demanded  of  the 

clerk    of    court    that    u    struck    jury    be    drawn; 

and  a  list  of  talesmen  was  accordingly  made, 

and  a  jury  struck,  who  were  sin  by  the 

clerk.  On  the  return  day  of  the  summon 
presiding  judge  being  absent  no  pi 
were  had;  hui  on  the  following  daj  the  jury 
and  parties  attended  before  the  judge,  and,  be 
for.-  any  other  proceedings  wen-  had,  plaintiff 
tiled  his  affidavit  that  the  judge  was  disquali- 
fied   to    preside    at    the    trial,    and    moved    for    a 

change  of  venue.    Ilihl.  thai  the  motion  was  in 
time.— Peterson   v.    Daniel   Shaw    Lumber   Co. 
(Wis. i  67  \.   W.  1118. 
93  Wis.  500. 

§   23.    W aiver  of  right. 
(Minn.;    IS!)7.i 

Where  defendant  demands  a  change  of 
venue,  and  plaintiff's  attorney  consents,  hut  the 
papers  filed  in  the  action  are  not  transmitted 
to  the  court  to  which  the  change  is  granted,  and 
di  fendani  after  such  demand  serves  his  answer, 
admits  service  of  defendant's  papers,  all  of 
which  were  entitled  and  filed  in  the  district 
court  of  l  he  first  county,  and  a  trial  is  bad,  and 
after  verdict  in  favor  of  plaintiff  he  serves  no- 
tice of  taxation  of  costs,  and  enters  judgment 
in  such  first-named  county,  defendant  waives 
his  right  to  a  change  of  venue.— Nystrom  v. 
Quinby  (Minn.)  70  N.  W.  777. 

VENUE  IN  CRIMINAL  CASES. 

See  "Criminal  Law,"  §§  38-44. 

VERDICT. 

See   "Criminal  Law,"   §§  180-182;   "Trial,"   §§ 

96-118. 
Aider  by,  see  "Pleading,"  §  100. 
In  replevin,  see  "Replevin,"  §  23. 

VERIFICATION. 

See    "Affidavit." 

Of  affidavit  for  attachment,  see  "Attachment," 

§  12. 
Of  claims  against  county,  see  "Counties."  §  48. 
( If   lien   claim   or   statement,    see    "Mechanics' 

Liens,"  §  29. 
Of  pleading,  see  "Pleading,"  §§  44,  45. 

VESSELS. 

See  "Admiralty";  "Shipping." 

VESTED  INTERESTS. 

Created  by  will,  see  "Wills,"  §  50. 

VESTED  REMAINDERS. 

Creation  by  deed,  see  "Deed,"  §  18. 
by   will,   see  "Wills,"  §  51. 


1929  VESTED  RIGHTS— WAIVER. 

VESTED  RIGHTS.  VILLAGES. 


1930 


See  "Constitutional  Law,"  §§  32-36. 

VETO. 

Power  of  mayor,  see  "Municipal   Corporations," 
§  23. 

VEXATIOUS  APPEAL. 

See  "Appeal,"  §  277. 

VICE  PRINCIPALS. 

See  "Master  and  Servant."  §*  56-66. 

VICIOUS  ANIMALS. 

See  "Animals,"  §§  3,  4. 

VIEW  BY  JURY. 

See   "Trial,"   §   3. 

Private  view  as  ground  for  new  trial,  see  "New 
Trial,"  §  21. 


See   "Municipal   Corporations." 

When  villages  become  independent  of  town,  see 
"Municipal  Corporations,"  §  5. 

VINDICTIVE  DAMAGES. 

See  "Damages." 

VIS  MAJOR. 

See  "Negligence,"  §  20. 

VOIR  DIRE. 

Examination  of  juror,  see  "Jury,"  §  18. 

VOLUNTARY. 

Associations,  see  "Associations." 
Confessions,  see  "Criminal  Law,"  §  109. 
Nonsuit,  see  "Practice  in  Civil  Cases,"  §§  4,  5. 
Payment,  see  "Payment,"  §§  11-17. 

VOTERS. 

See  "Elections  and  Voters." 


w. 


See  "Gaming." 


WAGERS. 


WAGES. 


See  "Master  and  Servant,"  §§  10-13. 

As  preferred   claims  against  insolvent  corpora- 
tions, see  "Corporations."  §  94. 
Exemptions,  see  "Exemptions,"  §§  16,  21. 


WAIVER. 

See  "Estoppel." 

By  vendor  of  nonperformance  of  contract,  see 
"Vendor  and  Purchaser,"  §  16. 

Of  appeal  bond  or  defects  therein,  see  "Ap- 
peal." S  70. 

Of  breach  of  warranty,  see  "Sale,"  §§  32-34. 

Of  conditions  in  policy,  see  "Insurance,"  §§  64- 
71. 

of  ticket,  see  "Carriers."  5  35. 

Of  defect  in  goods  sold,  see  "Sale,"  §  36. 

in  vendor's  title,  see  "Vendor  and  Purchas- 
er," §  27. 

of  parties,  see  "Parties."  §  5. 

Of  defense  of  statute  of  frauds,  see  "Frauds, 
Statute  of."  §  33. 

Of  error,  see  "Appeal,"  §  189. 

<  if  forfeiture  of  lease,  see  "Landlord  and  Ten- 
ant," §  30. 

Of  formal  arraignment,  see  "Criminal  Law," 
§  25. 

Of  lien,  see  "Mechanics'  Liens."  SS     1 1  47. 

for  freight,  see  "Carriers,"  §  32. 

maritime  lien,   see  "Maritime  Liens,"  §  3. 

on  logs  or  lumber,  see  "Logs  and  Logging," 

§  10. 


Of  limitations,  see  "Limitation  of  Actions,"  § 

42. 
Of  notice   and   proofs   of  loss,   see  "Insurance," 

§§  76-81. 
Of  object  ions  by  action  or  nonaction  on  appeal, 

see  "Appeal,"  §  261. 

by  appearance,  see  "Appearance,"  §  5. 

not  raised  below,  see  "Appeal,"  §§  193-201. 

to  argument  of  counsel,  see  "Trial,"  §  48. 

to  criminal  complaint,  see  "Criminal  Law." 

§  16. 

to  depositions,  see  "Deposition,"  §  9. 

to  erroneous  taxation,  see  "Taxation,"  §  54. 

to    evidence,    see    "Criminal    Law,"    §    77; 

"Trial,"  §§  27-32. 
to  highway   proceedings,   see   "Highways." 

§  16. 

to  indictment,  see  "Criminal  Law,"  §  24. 

to  jurisdiction,  see  "Abatement  and  Reviv- 
al," §  3. 
-to  misconduct  of  jury,  see  "Criminal  Law," 

§  177. 

to  parties,  see  "Parties."  §  10. 

to  pleading,  see  "Pleading,"  55  80-100. 

to  preferences,  see  "Corporations."  §  93. 

to  reference,  see  "Reference,"  §  3. 

to  tender,  see  "Tender."  5  5. 

to  transfer  from  law  to  equity  docket,  see 

"Practice  in  Civil  Cases."  §  21. 

to  venue,  see  "Venue  in  Civil  Cases."  §  10. 

Of  performance  of  contract,  see  "Contracts,"  § 

46. 
Of    preliminary    examination,    see    "Criminal 

Law,"  §  20. 
Of  presentment,  protest,  and   notice,  see   "Ne- 
gotiable Instruments,"  §  66. 
Of  privilege  of  witness,  see  "Witness."  5  48. 
Of  right  to  appeal,  see  "Appeal,"  §§  12-14. 
to    bring   proceedings    for   dissolution,    see 

"Corporations,"  §  103. 
to  change  of  venue,   see   "Venue  in  Civil 

Cases,"  §  23. 
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Of  right    to  discharge  servant,  see  "Master  and 

Servant,"  S  6. 

to  iury  trial,  see  "Jury,"  55  28,  29. 
Of  vendor's  lien,  set-  "Sale,    §  08;    "Vendor  and 

Purchaser,"  8  36. 


WALLS. 

See  "Party  Walls." 

WARD. 

See  "Guardian  and  Ward." 

In  city,  see  "Municipal  Corporations," 


14,  15. 


WAREHOUSEMEN. 


When    carriers    liable    as    warehousemen,    see 
"Carriers,"  §  13. 

§   1.    Contracts   for    storage. 

(Minn.:    1895.) 

Where  one  brings  wheat  to  an  elevator, 
and,  on  being  asked  if  he  wishes  to  sell,  replies 
in  the  negative,  and  then  deposits  the  wheat 
and  takes  a  ticket  for  it,  the  transaction  can- 
not be  converted  into  an  implied  contract  of 
sale  by  evidence  of  the  practice  of  the  elevator 
owner  to  ship  grain  from  the  elevator  to  a  mill 
owned  by  him,  to  be  ground  as  he  needed  it, 
without  regard  to  the  amount  of  outstanding 
tickets  issued  for  wheat  deposited  in  the  eleva- 
tor.—Weiland  v.  Krejnick  (Minn.)  65  N.  W. 
631. 

63  Minn.  314. 

§   2.    Warehouse   receipts. 

[a]  (Minn.;    1895.) 

Where  a  warehouseman  delivered  wheat 
deposited  with  him  to  another,  for  whom  he  was 
engaged  in  buying  wheat,  as  wheat  bought  for 
I  lie  latter,  he  could  not,  on  redeeming  tickets 
issued  by  him  to  his  depositors,  recover  the 
wheat  of  his  principal,  on  the  ground  that  he 
had  no  right  to  deliver  it  to  the  latter.— Weiland 
v.  Sunwall  (Minn.)  65  N.  W.  628. 
63  Minn.  320. 

[b]  (Wis.:   1897.) 

Storage  warrants  in  the  usual  form  of  ware- 
house receipts,  issued  by  a  furnace  company  on 
iron  in  iis  yards,  are  not  warehouse  receipts,  the 
company  not  being  in  the  storage  or  warehous- 
ing business.— Geilfuss  v.  Corrigan  (Wis.)  70 
N.  W.  306. 

§  3.    Mixing  grain. 

[a]  (Minn.;    1S95.) 

Where  different  amounts  of  grain  were 
deposited  by  different  persons  with  a  ware- 
houseman, and  commingled  by  him,  and  part 
thereof  converted,  no  one  of  the  bailors  could, 
as  against  the  others,  on  the  warehouseman's 
assignment,  recover  more  than  his  pro  rata 
share  of  grain  left  in  the  warehouse. — Weiland 
v.  Sunwall  (Minn.)  65  N.  W.  628. 
63  Minn.  320. 

[b]  (Minn.;    1895.) 

The  facts  that  mill  owners  who  operated 
an  elevator  with  each  of  their  mills,  and  were 
in  partnership  in  the  operation  of  a  third  ele- 
vator, at  which  they  received  wheat  for  stor- 
age, divided  the  stored  wheat,  and  put  the  re- 
spective parts  in  the  respective  elevators  own- 
ed by  them  individually,  where  it  was  commin- 
gled with  their  own  wheat,  and  that  they  in- 
tended subsequently  to  buy  such  stored  wheat, 
did  not  require  a  finding  that  the  wheat  was 
bought  by,  instead  of  stored  with,  them. — Wei- 
land v.  Sunwall  (Minn.)  65  N.  W.  628. 
63  Minn.  320. 


WARRANT. 

Authorizing  jud.  i  iee  "Judg 

ment,"  \  11. 

City    warrants,   see   "Municipal   Corporations," 
177. 

rreet,  see  "Arrest,"  §  <i. 
I       collection  of  taxes,  see  "Taxation,"  §  78. 
For    payment    of    claims    against    county,    see 
"i  iount  ies,"  S  46. 

ee,  sec-  "Arson,"  §  1;   "Criminal 
Law,"  §  10. 
or  attachment  for  contempt,  see  "Contempt," 

i  13. 
Of  school  district,  see  "Schools  and  School  Dis- 

n  icts,"  §  23. 
Slate    warrants,    see    "States   and    State    Offi- 
cers," §  17. 


WARRANTY. 


See  "Covenants," 
27-42. 


4,  6-8;    "Deed";  "Sale," 


In   application   for   insurance,    see   "Insurance," 

S§  28,  34. 
Parol  warranty,  see  "Frauds,  Statute  of,"  §  13. 


WASTE. 

[a]     (Neb.:    1895.) 

A  life  tenant  may  remove  timber,  so  as 
to  fit  the  land  for  pasture  or  cultivation,  If  he 
does    not    thereby    damage    the    inheritance.  — 
Disher  v.  Disher  (Neb.)  63  N.  W.  368. 
45  Neb.  100. 
[bj     (Neb.;    1895.) 

The  reversioner  in  an  action  to  stay 
threatened  waste  by  a  tenant  for  life  may  re- 
cover for  waste  previously  committed,  provided 
there  be  some  connection  between  the  injury 
done  and  the  acts  threatened. — Disher  v.  Dish- 
er (Neb.)  63  N.  W.  368. 
45  Neb.  100. 


WATER  COMPANIES. 

Power  of  city  as  to  supplying  water  to  inhabit- 
ants, see  "Municipal  Corporations,"  §  8. 

Regulating  water  supply,  act  impairing  obliga- 
tion of  contracts,  see  "Constitutional  Law,"  § 
30. 

§   1.    Contract  with  city. 

[al     (Iowa;    1897.) 

Under  an  ordinance  constituting  a  contract 
between  a  city  and  a  water  company,  by  which 
the  company  agreed  to  furnish  to  the  city  and 
its  inhabitants  water  of  good  quality,  and  the 
city  agreed  to  pay  the  company  for  the  main- 
tenance of  a  certain  number  of  fire  hydrants, 
the  city  council  had  power,  acting  in  good  faith, 
and  for  the  best  interests  of  the  city,  to  waive 
strict  compliance  with  the  contract  as  to  the 
quality  of  the  water  furnished;  and  where  it 
audited  the  bills  of  the  company  under  the  con- 
tract during  an  unusual  season,  which  affected 
the  source  of  supply,  and  during  which  the  wa- 
ter furnished  was  not  of  the  required  standard 
of  purity,  its  action  constituted  an  acceptance 
of  the  water  furnished  which  was  binding  on 
the  city. — Creston  Waterworks  Co.  v.  City  of 
Crestou  (Iowa)  70  N.  W.  739. 
[b]     (Iowa;    1897.) 

Under  the  provisions  of  McClain's  Code. 
§  643,  requiring  a  city  council  to  fix  the  limits 
of  the  benefit  or  protection  afforded  by  water- 
works each  year  before  levying  the  special  tax 
on  property  within  such  limits  to  pay  the  water 
rents  therefor,  an  ordinance  by  which  a  city  en- 
tered into  a  contract  with  a  waterworks  com- 
pany to  maintain  fire  hydrants  is  not  invalid 
because  it  fixes  a  distance  of  2,000  feet  from  a 
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hydrant  as  a  standard  by  which  such  limits 
shall  be  determined,  whore  it  also  provides  for 
the  fixing  of  such  limits  annually  by  the  council. 
Creston  Waterworks  Co.  v.  City  of  Creston 
(Iowa)  70  X.  W.  739. 

[c]  (Iowa;    1807.) 

The  power  of  a  city  or  town  to  contract 
with  an  individual  or  company  operating  wa- 
terworks "to  supply  said  city  or  town  with  wa- 
ter for  fire  purposes,  and  for  such  other  pur- 
poses as  may  be  necessary  for  the  health  and 
sa  loty  thereof,  and  to  pay  therefor  such  sum  or 
sums  as  may  be  agreed  upon  between  said  con- 
tracting parties,"  given  by  McClain's  Code,  § 
641,  is  not  limited  by  section  643,  providing  that 
:i  city  or  town  making  such  a  contract  shall  levy 
and  collect  a  special  tax  on  property  within  the 
limits  of  the  benefit  or  protection  afforded,  suf- 
ficient to  pay  the  water  rents  so  agreed  to  be 
paid,  but  not  exceeding  five  mills  on  the  dollar 
for  any  one  year:  and,  when  the  fund  arising 
from  such  special  tax  is  insufficient  to  meet  the 
obligations  of  the  city  under  its  contract,  it  may 
meet  the  deficiency  from  its  general  revenues. — 
Creston  Waterworks  Co.  v.  City  of  Creston 
(Iowa)  70  N.  W.  739. 

[d]  (Neb.;    1897.) 

A  petition  alleging  that  the  amount  of  wa- 
ter rents  accruing  to  plaintiff  under  its  contract 
with  defendant  city  during  certain  years  was 
smaller  than  the  amount  which  might  have  been 
raised  by  the  levy  which  the  city  was  authorized 
to  make  for  paying  such  rents,  and  showing  a 
balance  due  and  unpaid,  states  a  cause  of  action. 
— N.irth  Tlatte  Water  Works  Co.  v.  City  of 
North  Platte  (Neb.)  70  N.  W.  393. 

§   2.    Water   rates  and  charges. 

[a]  (Iowa:    1895.) 

The  stipulation  in  an  ordinance  that  a 
water  company  shall  furnish  water  to  the  city 
and  its  citizens  at  the  average  price  paid  there- 
for in  other  cities  of  the  United  States  hav- 
ing efficient  waterworks  operated  by  private 
companies,  and  that  if  the  city  and  company 
lannot  agree  on  the  rate  it  shall  be  left  to  ar- 
bitrators, is  void;  the  method  being  indefinite, 
and  the  arbitrators  having  power  only  to  de- 
termine what  such  average  rate  is.  The  rate 
should  be  fixed  by  the  court,  in  the  absence  of 
an  agreement  by  the  parties,  on  the  basis  of 
what  is  reasonable  compensation. — City  of  Des 
Moines  v.  Des  Moines  Waterworks  Co.  (Iowa) 
|J4  N.  W.  269;  Des  Moines  Waterworks  Co.  v. 
City  of  Des  Moines,  Id. 

[b]  (Iowa;    1895.) 

An  ordinance  fixing  rates  at  which  a 
water  company  shall  furnish  water  is,  in  an 
action  by  the  company  to  recover  for  water  fur- 
nished, prima  facie,  a  schedule  of  reasonable 
rates. — City  of  Des  Moines  v.  Des  Moines  Wa- 
terworks Co.  (Iowa)  64  N.  W.  269;  Des  Moines 
Waterworks  Co.  v.  City  of  Des  Moines,  Id. 

to]     (Iowa:    189.-;.) 

A  city,  though  authorized  to  fix  rates  for 
water,  cannot  arbitrarily  fix  an  unreasonable 
rate,  at  which  a  water  company  must  supply 
the  city  and  its  citizens. — City  of  Des  Moines  v. 
Des  Moines  Waterworks  Co.  (Iowa)  64  N.  W. 
269;  Des  Moines  Waterworks  Co.  v.  City  of 
Des  Moines,  Id. 

£d]     (Iowa;    1897.) 

An  ordinance  by  which  a  city  authorized  a 
waterworks  company  to  construct  and  operate 
waterworks  for  a  period  of  25  years,  and  to 
charge  to  consumers  during  such  term  the  rates 
fixed  in  the  ordinance,  "or  other  rates  that  may 
be  established  by  the  grantee,  and  approved  by 
said  council,"  does  not  abridge  the  statutory 
right  of  the  council  to  establish  different  rates 
when  those  fixed  shall  be  found  to  be  unreason- 
able.— Creston  Waterworks  Co.  v.  Citv  of  Cres- 
ton (Iowa)  70  N.  W.  7::'.». 

Ie]     (Neb.:   1895.) 

A  rule  of  a  water  company  supplying 
the  inhabitants  of  a  city,  that  if  water  rents  are 


not  paid  within  30  days  after  they  fall  due  the 
water  will  be  turned  off.  and  not.  turned  on 
again  until  all  back  rents  are  paid,  including 
a  charge  of  one  dollar  for  turning  the  water  off 
and  on,  is  unreasonable,  discriminatory,  ami 
void  as  to  the  charge  of  one  dollar,  so  that  the 
refusal  of  a  consumer,  whose  water  was  turned 
off  for  nonpayment  of  rental,  to  pay  one  dollar 
in  addition  to  back  rent,  for  turning  the  water 
no  again,  was  no  ground  for  the  company's  n  - 
fusal  to  turn  the  water  on.— American  Water 
works  Co.  v.  State,  64  N.  W.  711,  46  Neb.  194. 
[f]      (Neb.;    1S96.) 

The  affirmative  grant  of  power  to  a  city  of 
the  second  class  having  less  than  5,000  inhabit- 
ants, and  owning  and  maintaining  waterworks, 
to  fix  and  collect  charges  for  the  use  of  water 
meters  (Comp.  St.  c.  14,  art.  1,  §  69,  subd.  15), 
excludes,  by  implication,  the  power  to  compel  a 
citizen,  as  a  condition  precedent  to  the  use  of 
water,  to  purchase  a  meter,  and  place  it  in  posi- 
tion at  his  own  expense. — Albert  v.  Davis  (Neb.) 
68  N.  W.  945. 


WATERS  AND  WATER  COURSES. 

I.  WATER   RIGHTS   AND   EASEMENTS, 

§§  1,  2. 
II.  WATER  COURSES  —  POLLUTION,  DI- 
VERSION,  AND    OBSTRUCTION, 
§§  3-8. 

III.  ARTIFICIAL    COLLECTION    OP    WA- 

TERS-MILLDAMS,  §§  9-12. 

IV.  SUBTERRANEAN  AND  PERCOLAT- 

ING WATERS,  §  13. 
V.  ICE,  §  14. 

See.  also,  "Drainage";  "Navigable  Waters": 
"Riparian    Rights";     "Surface   Water." 

Liability  of  city  for  obstruction  of  water  course, 
see  "Municipal  Corporations,"   §  106. 

Limitation  of  actions  for  flowage  and  diversion, 
see  "Limitation  of  Actions.''  $   17. 

Power  of  city  as  to  supplying  water  to  inhabit- 
"Municipal  Corporations,"  S  8, 

Streams  and  waters  as  boundaries,  see  "Bound- 
aries,"  §§  1,  2. 

Title  to  land  under  water,  see  "Riparian 
Rights,"  §  3. 


I.    'WATER  RIGHTS  AND  EASEMENTS. 

§   1.    Appropriation   of   waters    on   public 
lands. 

[a]  (S.  D.;    1896.) 

Where  the  lands  on  which  one  makes  a 
water-right  location  are  in  fact  unoccupied  pub- 
lic lands  of  the  United  States,  it  is  immaterial 
that  it  is  at  the  time  erroneously  contended  by 
another  that  the  location  is  on  lands  claim  I 
by  him.— Scott  v.  Toomey  (S.  D.)  67  N.  W.  838. 

[b]  (S.  D.;    1896.) 

Where  one  makes  a  waters-right  location 
on  unoccupied  public  lands  of  the  United 
States  opened  up  to  settlement,  his  rights  there- 
to, under  Rev.  St.  U.  S.  §§  2339,  2340,  as 
against  one  who  thereafter  settles  thereon  ami 
pre-empts  the  lauds,  are  not  affected  by  the 
fact  that,  while  the  lands  were  part  of  an  In- 
dian reservation,  such  pre-emptor  built  a  cabin 
thereon,  he  having  gone  away  before  it  was 
opened  up  for  settlement,  and  not  returned  till 
after  the  water-right  location  was  made;  and 
it  is  immaterial  that  he  left  an  agent  in  pos- 
session, as  by  section  2259  a  pre-emptor  must 
make  settlement  in  person. — Scott  v.  Toomey 
(S.  D.)  67  N.  W.  83S. 

§   2.    Rights    of    state — Taking    -water    for 
water  power. 
(Wis.:    1895.) 

Where  a  canal  extending  from  abov>-  to 
below  a  dam  in  a  stream  is  maintained  by  the 
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state  for  the  purpose  of  navigation,  the  state 
has  no  right!  under  Ad  IMS,  §  16,  providin 
a  water  power  created  by  reason  of  any  dam 
i  'i  or  other  improvement  made  shall  belong 
to  the  state,  to  dh  ert  the  wa  ter  oi  i  he  trea  in 
from  tin'  riparian  owners  below  the  Hani,  bj 
cutting  sli  in    the   banks   ol    the  canal 

solely  i"  create  a  water  power.— Green  Bay  & 

\l.    I  anal    Oo.    v.    KauUuuua   Water-Power    Co. 
( Wis.  i   LI     V    W.    Il'-'l. 

00  Wis.  :;tu. 


II.    WATER    COURSES   —   POLLUTION, 
DIVERSION,    AND    OBSTRUCTION. 

§   3.    What   constitutes   water   course. 
<N«'1>.;    1897.) 

To  constitute  a  water  course,  the  size  of 
the  stream  is  not  material,  it  must  he  a  stream 
in  fact,  as  distinguished  from  mere  surface 
drainage  occasioned  by  freshets  or  ether  ex- 
traordinary causes,  but  the  How  or  water  need 

not.  hi nlinuous. — Town  v.  Missouri  Pac.  Ry. 

Co.  (Neb.)  Tii  N.  W.  402. 

§  4.    Pollution. 
(Wis.;    1S9«.> 

Tin  operation  of  a  starch  factory  so  as 
to  pollute  the  waters  of  a  natural  stream  and 
render  them  unfit  for  watering  stock  and  or- 
dinary domestic  use  will  he  enjoined  at  the  in- 
stance  of  a  riparian  owner  wdio  is  deprived  of 
such  use  of  the  water. — Middlestadt  v.  Wau- 
paca  Starch  &  Potato  Co.  (Wis.)  66  N.  W.  713. 
93  Wis.  1. 

S   5.    Diversion  or  detention. 

[a]     (Iowa;   1897.) 

The  erection  of  a  dam  on  a  nonnavigable 
stream  by  a  riparian  owner  to  form  a  pond  from 
which  to  harvest  ice  in  winter  is  not  such  un- 
reasonable use  of  the  water  as  will  entitle  a 
lower  mill  owner  to  an  injunction;  it  appearing 
that  ordinarily  but  25  per  cent,  of  the  power 
used  by  the  mill  was  furnished  by  the  water, 
and  that  it  took  only  two  days  and  a  night  to 
fill  the  upper  owner's  pond,  after  which  the  wa- 
ter tlowed  down  again  with  no  material  diminu- 
tion.—Gehlen  v.  Knorr  (Iowa)  70  N.  W.  757. 
I  •>  |     (Mich.;    1896.) 

Where  a  riparian  proprietor  has  main- 
tained a  dam  across  a  stream  for  a  time  long 
enough  to  acquire  a  prescriptive  right  to  di- 
vert a  portion  of  the  stream  to  his  house  and 
hams  for  domestic  uses,  he  will  be  allowed  to 
maintain  it  for  such  uses,  though,  for  cause 
shewn,  he  may  be  enjoined  from  diverting  the 
water  for  anv  other  purpose; — Mastenbrook  v. 
Alger  (Mich.)  68  N.  W.  213. 

$   6.    Obstructions. 
(Mich.;    1895.) 

A  mill  owner  has  a  cause  of  action 
against  one  wdio,  by  piling  logs  in  the  river 
above  the  mill",  ready  for  driving  in  the  spring 
when  the  stream  becomes  navigable,  inter- 
rupts the  natural  flow  of  the  stream  to  the 
mill. — Wooden  v.  Mt.  Pleasant  Lumber  &  Man- 
uf'g  Co.  (Mich.)  64  N.  W.  320. 

§   7.    Actions. 

(Mich.;    189.".) 

One  not  injured  by  the  maintenance  of 
a  dam  by  which  a  mill  is  operated  cannot,  when 
sued  by  the  mill  owner  for  obstructing  the  nat- 
ural How  of  the  stream  to  the  mill,  defend  by 
setting  up  that  the  dam  was  constructed  by 
plaintiff  without  proper  authority. — Wooden  v. 
Mt.  Pleasant  Lumber  &  Manuf'g  Co.  (Mich.) 
64   X.  W.  320. 

S   8.    Injunction. 

(Mich.;    Isimi.i 

\\  In  re  the  volume  of  water  furnished  by 
a  stream  is  barely  sufficient  to  sustain  the  stock 


of  complainant,  a  lower  proprietor  of  lands,  of 

lant,  ipper  proprietor,  and  othi 

parian  proprietors  along  the  stream,  and  to 
supply  proprietors  with  water  (or  then-  natural 
and  for  domei  i  ic  u  >e,  di  fendant  will  be 
enjoined  from  diverting  water  from  the  stream 
for  the  purposes  of  irrigation.— Mastenbrook  v. 
Alger  (Mich.)  US  N.  W.  21& 


III.    ARTIFICIAL    COLLECTION    OF 

WATERS-MIILDAMS. 

S   9.    Prescriptive    right    of    flowage. 
lu]     (Mich.;    is!i.-.. i 

A  person  by  maintaining  for  1">  years  a 
dam  so  as  to  How  the  land  of  another,   without 

complaint  from  the  latter,  acquires  a  prescrip- 
tive right  of  flowage  in  the  Ian. 1.- -Williams  v. 
Barber  (Mich.)  62  X.  W.  155. 
104  Mich.   31. 
(bj     (Minn.;    1896.) 

The  building  of  a  dun  across  a  river, 
and  the  continue. I  adverse  use  of  the 
whereby  the  water  of  the  river  was  obstructed, 
and  therein-  overflowed  plaintiffs  land  during 
the  months  of  April,  May,  and  .June  in  each 
year,  for  the  purpose  of  sluicing  lot's,  for  a 
period  of  fifteen  years,  was  sufficient  to  create 
an  easement  in  plaintiff's  premises  hy  prescrip- 
tion during  the  said  three  months  in  each  rear. 
—Swan  \.  Munch  (Minn. J  07  .X.  W.  1U22;  .b din- 
son  v.  Same,  Id.;  Hoteu  v.  Same,  Id.;  Carlson 
v.  Same,  Id. 

[cj     (Wis.:    1897.) 

Where  the  natural  outlet  of  a  lake  is  closed, 
and  an  artificial  outlet  made,  near  which  a  dam 
for  milling  purposes  is  constructed  and  main- 
tained for  40  years,  wherebv  the  water  is  caused 
to  flow  back  over  the  lands  of  other  riparian 
owners,  rendering  said  lands  valuable  as  pleas- 
ure resorts,  the  dam  owner,  so  long  as  he  re- 
tains his  easement,  has  no  right  to  lower  the 
water  below  the  level  of  the  lowest  point  at 
which  it  has  been  during  said  period,  so  as  to 
leave  the  shores  marshy  and  unhealthful,  and 
impair  the  value  of  the  riparian  property. — 
Smith  v.  Youmans  (Wis.)  70  N.  W.  1115. 

td]      (Wis.;    1897.) 

Nor  has  a  lessee  of  the  water  power  cre- 
ated by  said  dam  any  right  to  so  lower  the  level 
of  the  lake  by  using  the  dam  and  bulkheads  as 
a  reservoir  to  accumulate  water  in  order  to  dis- 
charge it  irregularly,  and  in  great  volumes,  for 
the  use  of  a  mill  which  he  owns  on  a  stream  be- 
low.—Smith  v.  Youmans  (Wis.)  70  N.  W.  1115. 

§    10.    Injuries   by  flowage. 
[a]     (Iowa;    1890.) 

In  an  acl.on  by  a  mill  owner  against  the 
owner  of  another  mill,  situated  lower  down  on 
the  same  stream,  to  enjoin  defendant  from  main- 
taining his  darr  al  such  a  height  as  to  damage 
plaintiff's  property  by  backwater,  where  plain- 
tiff does  not  show  by  a  preponderance  of  the  evi- 
dence that  defendant's  dam,  as  constructed  at 
the  time  of  the  trial,  interfered  with  plaintiff's 
legal  rights,  he  is  not  entitled  to  an  injunction.— 
Matthews  v.  Metcalf  (Iowa)  66  N.  W'.  1S9. 
I  I.  I     (Minn.;    1896.) 

A  deed  granted  "the  use  and  enjoyment 
of  the  M.  river,  the  water  thereof,  and  the  land 
covered  thereby,  for  the  purpose  of  booming 
and  holding  logs,  lumber,  and  timber  therein." 
wdiich  the  grantors  had  by  reason  of  their  be- 
ing the  owners  in  fee  simple  of  a  certain  form 
bordering  on  that  river.  Following  the  descrip 
tion.  the  deed  recited,  "Hereby  granting  to  the 
said  parties  of  the  second  part,  their  heirs  and 
assigns,  the  sole,  exclusive,  and  perpetual  right 
to  erect  and  construct  all  piers  and  booms;  to 
drive  and  place  all  posts  and  piling  that  may 
be  necessary  and  proper  for  the  exercise  of  the 
right  and  privilege  of  booming  and  holding  logs. 
lumber,  anil  timber  hereinbefore  granted;  said 
parties  of  the   second  part,  their  heirs  and   as- 
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signs,  having  the  right  to  place  said  piers,  | 
posts,  and  pilings,  as  well  ns  whatsoever  else 
may  be  necessary  and  proper  for  the  booming 
and  holding  of  logs,  lumber,  and  timber  as 
aforesaid,  either  in  said  river,  or  on  the  shore 
thereof,  upon  the  real  estate  hereinbefore  de- 
scribed." Ilcld  not  to  entitle  the  grantees  to 
deprive  the  grantors  of  the  beneficial  use  of 
their  farm  by  maintaining  booms  and  assorting 
works  at  a  point  two  or  three  miles  down 
stream,  whereby  log  jams  were  formed,  and 
the  water  set  back  on  the  farm. — Rasicott  v. 
Little  Falls  Imp.  &  Nav.  Co.  (Minn.)  68  N.  W. 
212. 

§   11.    Actions   for   injuries — Injunction. 

(Mien.;    1895.) 

Owneis  of  a  dam  privilege  by  prescrip- 
tive right,  who  have  no  right  by  purchase  to 
overflow  adjoining  lands,  will  be  restrained  from 
maintaining  the  water  in  such  dam  at  such  a 
level  that  the  adjoining  lands  are  subject  to  a 
greater  overflow  than  existed  during  the  peri- 
od of  prescription.— A.  P.  Cook  Co.  v.  Beard 
'Midi.)  t;:.  X.  W.  518. 


§   12. 
[a] 


Proceedings  and  review. 


(Mich.;   1896.) 

In  an  action  for  injuries  to  plaintiff's 
dam  by  a  flood  caused  by  the  breaking  of  de- 
fendant's dam  higher  up  the  stream,  where 
there  was  evidence  that  it  was  caused  by  its 
negligent  construction  and  failure  to  keep  it  in 
repair,  a  request  to  direct  a  verdict  for  defend- 
ant was  properly  refused. — Darling  v.  Thomp- 
son (Mich.)  65  X.  W.  754. 

[b]  (Mich.;    1896.) 

In  an  action  for  damages  by  breaking  of 
defendants'  dam  through  their  negligence,  an 
instruction  that  failure  of  plaintiff  to  make  ef- 
forts which  would  be  futile  to  prevent  such 
damages  does  not  render  him  guilty  of  contrib- 
utory negligence  is  proper. — Darling  v.  Thomp- 
son  (Mich.)   65   N.   W.   754. 

[c]  (Mich.;    1896.) 

In  an  action  against  A.  and  B.,as  owners 
of  a  dam,  foi  injuries  caused  by  its  breaking. 
A.  testified  that  he  owned  the  dam.  There  was 
evidence  that  B.,  of  whose  affairs  A.  had 
charge,  owned  the  land  on  which  it  was  erect- 
ed. It  was  not  shown  how  A.  acquired  title. 
Hrhl,  that  whether  B.  was  an  owner,  and  there- 
fore chargeable  with  neglect,  was  for  the  jury. 
—Darling  v.  Thompson  (Mich.)  65  N.  W.  754. 


IV.    SUBTERRANEAN   AND    PERCO- 
LATING 'WATERS. 


13. 
[a] 


Springs. 


(S.  D.;    1895.) 

The  waters  of  a  spring  formed  and  fed 
by  the  percolation  of  water  through  the  sur- 
rounding soil  belong  to  the  owner  of  the  soil 
so  far  as  to  entitle  him  to  the  exclusive  use  and 
disposition  of  the  same. — Metcalf  v.  Nelson  (S. 
D.)  65  N.  W.  911. 

[b]     (S.  D.;    1895.) 

In  the  absence  of  evidence  as  to  the 
source  of  a  spring,  it  is  presumed  that  the  spring 
was  formed  and  fed  by  the  percolation  of  water 
through  the  surrounding  soil,  and  not  that  it 
was  the  outbreak  of  a  suhterraneah  stream. — 
Metcalf  v.  Nelson  (S.  D.)  65  N.  W.  911. 


V.    ICE. 

?    14.    Cutting  and   removing. 

[a]     (Mich.;    1897.) 

The  owner  of  the  land  on  the  side  of  a 
meandered  stream  has  the  right  to  cut  all  the 
ice  which  forms  on  that  portion  of  the  stream 
owned  by  him,  and  may  lease  the  privilege  to 


another.— Oliver  v.  Olmstead  (Mich.)  70  N.  W. 
1036. 

[b]     (Wis.;    1S96.) 

The  lessee  of  a  mill  with  water  power 
and  rights  of  flowage  appurtenant  thereto,  not 
being  a  riparian  proprietor  upon  the  millpond, 
cannot  sue  for  the  removal  of  ice  therefrom,  his 
right  of  flowage  "i  water  power  not  being  lessen- 
ed thereby— Reysen  v.  Roate  (Wis.)  66  N.  W. 
599. 

92  Wis.  543. 


WEALTH. 

Evidence  of  in  action  for  breach  of  marriage 
promise,  see  "Breach  of  Marriage  Promise." 
§4. 

WEAPONS. 

See  "Pointing  Fire  Arms." 

Assault  with  deadly  weapon,  see  "Assault  and 
Battery,"  §  6. 

WEIGHTS  AND  MEASURES. 

(Iowa;    1895.) 

On  a  prosecution  for  using  false  weights 
the  falsity  of  the  weight  used  may  be  proved  by 
comparison  with  any  standard  weight  shown  to 
be  correct,  though  the  state  provides  a  test 
standard  weight  by  which  the  correctness  of  all 
weights  is  to  be  determined. — State  v.  Frolick 
(Iowa)  64  N.  W.  264. 


WHARVES. 

(Minn.;    1896.) 

The  legislature  may  grant,  or  authorize  the 
granting,  _  to  any  person  having  traffic  with 
craft  navigating  the  contiguous  waters,  the  ex- 
clusive use  of  so  much  of  a  public  levee  as  is 
reasonably  necessary  for  his  business  with  such 
craft,  provided  it  does  not  unreasonably  inter- 
fere with  the  use  of  the  levee  by  the  public. — 
City  of  St.  Paul  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Minn.)  68  N.  W.  458. 
63  Minn.  330. 


WITHDRAWAL 

Of  pleas  of  not  guilty,  see  "Criminal  Law,"  §  28. 

WIDOW. 

See  "Dower." 

Allowance  to,   see   "Executors   and   Administra- 
tors." §§  45,  46. 
Election  by,  see  "Dower."  §  6. 
Provision  in  will  for  support,  see  "Wills,"  §  57. 
Right  to  build  monument,  see  "Cemeteries." 


WIFE. 

See  "Husband  and  Wife." 

WILLS. 

I.  TESTAMENTARY  CAPACITY.  §5  1-6. 
II.  FRAUD  AND   UNDUE   INFLUENCE, 
§§  7-10. 

III.  REQUISITES  AND  VALIDITY,  §§  11- 

14. 

IV.  REVOCATION  AND  REVIVAL,  §§  15- 

18. 
V.  PROBATE  AND  CONTEST,  §§  19-32. 


1939    (§  1) 


WILLS,  I. 


(g  5)     1940 


VI.  CONSTRUCTION.        33  58. 

1.  In  Gei  38, 

2.  Ambiguous     and     incertnin     Provi- 

sions, §§  39,  40. 

3.  Description    of    Devisees  and   Lega- 

tees,     n. 

4.  Description  of  Property,  §§  42-14. 

,rj.   Estates    and     Interests    Devised,    §§ 

15    IT. 
C.  Conditions    and    Limitations,    §§    48, 

7.  Vested   Interests  and  Remainders,  §§ 

50,  51. 

8.  Rule  against  Perpetuities,  §  52. 

9.  Estates  in  Trust,  S  53. 

VII.  RIGHTS  AND   1.1  A  III  III  IKS  OP  DE- 
VISEES AND  LEGATEES,  5s  ■",  l  63, 
VIII.  CONTRACT  TO  MAKE  WILL,  §  04. 

See,  also,  "Descent  and  Distribution";  "Exec- 
utors and  Administrators." 

Children  omitted  from  will,  see  "Descent  and 
Distribution,"  §  4. 

Defect  of  parties  in  bill  to  subject  land  to  pay- 
ment of  legacy,  see  "Equity,"  §  56. 

Devise  in  lieu  of  dower,  see  "Dower,"  §§  5,  6. 

of  homestead,  charge  of  debts  and  legacies, 

see  "Homestead,"  S  21. 

Election  by  widow  to  take  devise  in  lieu  of 
dower,  see  "Dower,"  §  6. 

Power  of  city  to  accept  devise  for  library,  see 
"Municipal  Corporations,"  §  12. 

Probate  courts,  see  "Courts,"  §S  19-21. 

Testamentary  powers,  see  "Powers,"  §  2. 

Validity  of  charitable  bequests,  see  "Charities," 
§  1. 


I.    TESTAMENTARY    CAPACITY. 

1    1.    What  constitutes  capacity. 
(Mieli.;    1896.) 

<  in  the  issue  of  testator's  capacity  to 
make  a  valid  will,  it  is  error  to  charge  that:  "In 
order  to  possess  testamentary  capacity  it  is  not 
necessary  that  one  should  know  the  number  and 
conditions  of  his  relations  or  their  claim  upon  his 
bounty,  or  that  hi  should  know  or  understand 
the  reason  for  giving  or  withholding  his  bounty 
to  or  from  any  relative."  Spratt  v.  Spratt 
(1S89)  43  N.  W.  627,  76  Mich.  395,  distin- 
guished.— Moriarty  v.  Moriarty,  65  N.  W.  964. 

§   2.    Evidence. 

[a]  (Iowa;   1SD5.) 

Where  the  mental  disease,  if  it  existed 
lit  all,  was  of  long  standing,  and  its  development 
progressive,  testimony  as  to  testator's  actions 
and  manner  for  a  connected  period  of  six  years 
after  he  made  the  will  is  admissible  on  the  ques- 
tion of  his  mental  capacity  at  the  time  the  will 
was  made. — Bever  v.  Spangler  (Iowa)  61  N.  W. 
1072. 

93  Iowa,  576. 

[b]  (Iowa;    1896.) 

On  an  issue  as  to  testatrix's  mental  ca- 
pacity, evidence  of  how  she  acted  when  her  men- 
ial condition  was  spoken  of  in  her  presence  was 
admissible. — In  re  Fenton's  Will  (Iowa)  66  N. 
W.  99. 

[c]  (Iowa;   1896.) 

In  a  will  contest,  an  adjudication  in  pro- 
ceedings setting  aside  a  guardianship  over  testa- 
trix, declaring  her  to  be  of  sound  mind,  is  not 
conclusive  evidence  of  mental  capacity  up  to 
the  date  of  its  entry. — In  re  Fenton's  Will 
(Iowa)  66  N.  W.  1)9. 
Id]     (Mich.;    1894.) 

Testimony  of  one  who  visited  testatrix  in 
the  evening  of  the  day  the  will  was  executed, 
that  testatrix  recognized  her,  and  talked  intel- 
ligently to  her,  and  that  she  seemed  to  be  com- 
petent and  to  understand,  and  that  her  mind 
seemed  to  be  clear,  is  admissible  to  disprove 
evidence   tending   to   show   that   testatrix    had 


i"      to  '   :  i     !,  v.  Fitzger- 

ald (Mich.)  ''.I    V   \\ 
in:;   Mi,  i,    2L 

[ej     (Mlcli.t    1896.) 

To    invalidate    a    will    because    tes; 
father  was  excluded,  evidence  thai   testator  bad 
quarreled  with  his  father  b 
attempt  to  cheat  biru  of  bequests  from  bis  mothi  i 
and  that  afterwards  he  cheri  bi  d  an  insane  di  lu 
i  against  bis  father,  is  not  admissible,  when 
■.  as  made  man  ■    months  before 
r  i   n  ith  bis  father,  and  i 
i  cisti  d  .-it   that  time.    Haines  v.  1 1 
,    54     V    W.    911,    95    Mich.    345,   d 
guished.— Sharp  v.  Merriman,  86  N.  W.  '.i~'J. 

If  J     (Win.;    I  897.1 

A  judgment  denying  probate  of  a  will  for 
mental  incapacity  and  undue  influence  "ill  not 
be  disturbed  where  there  is  evidence  that,  foi 
a  few  years  before  executing  the  will,  testatoi 
did  not  take  care  of  his  property  as  carefully  as 
before;  that  his  health  was  impaired;  that  his 
habits  of  lite  had  changed;  that  he  associated 
with  immoral  women,  including  the  sole  legatee. 
and  that  she  had  tried  to  ingratiate  herseli  in 
his  affections.— Bryant  v.  Pierce  (Wis,.)  70  N.  W. 
297. 

§  3.   Presumption     and     burden     of 

proof. 

[a]  (Iowa;    189S.) 

Where  it  appeared  in  a  will  contest  that 
testator  was  afflicted  with  senile  dementia,  it 
was  incumbent  upon  proponents  to  show  that, 
at  the  time  the  will  was  made,  testator  was  oi 
sound  mind.— Bever  v.  Spangler  (Iowa)  61  N. 
W.   HIT'.'. 

93  Iowa,  576. 

[b]  (Iowa;    1896.) 

One  under  guardianship  for  insanity  is. 
prima  facie,  incapable  of  making  a  will.— In  re 
Fenton's  Will  (Iowa)  66  N.  W.  99. 


4.  ■ 
[a] 


Declarations. 


(Iowa;    1895.) 

Declarations  of  a  testator  as  to  how  he 
should  dispose  of  his  property,  and  as  to  his  fail- 
ing memory,  are  admissible,  in  logical  connec- 
tion with  other  evidence,  to  show  his  mental 
condition  when  the  will  was  executed. — Bever 
v.  Spangler  (Iowa)  61  N.  W.  1072. 
93  Iowa,  576. 
[b]     (Mich.;   1894.) 

On  the  contest  of  a  will  on  the  ground 
of  mental  incapacity,  declarations  of  a  legatee 
as  to  testator's  mental  capacity  are  inadmissi- 
ble.—Renaud  v.   Pageot  (Mich.)  61  N.  W.  3. 
102  Mich.  568. 

§   5.    — —   Opinions   of  witnesses. 

[a]  (Iowa;    1895.) 

The  opinion  of  a  party  to  a  will  contest, 
as  to  testatrix's  mental  condition,  based  on  per- 
sonal observation  of  her  habits  and  conduct,  is 
admissible. — In  re  Goldthorp's  Estate  (Iowa)  62 
N.  W.  845;   Goldthorp  v.  Goldthorp,  Id. 

[b]  (Iowa;    1895.) 

The  exclusion  of  testimony  of  the  con- 
testant as  to  whether  he  had  noticed  actions  of 
the  testatrix  indicating  feebleness  of  mind,  and 
his  statements  that  her  mind  "seemed  weak.'' 
and  that  she  seemed  to  grow  "weak-minded." 
was  error. — In  re  Goldthorp's  Estate  (Iowa)  Uli 
N.  W.  845;   Goldthorp  v.  Goldthorp,  Id. 

[c]  (Iowa;    1896.) 

A  stenographer  who  was  for  two  hours 
engaged  in  taking  testatrix's  statements  for  a 
deposition,  and  who  testified  that  she  hesitated 
in  her  answers,  and  was  frequently  prompted  by 
another,  could  state  thit.  in  his  opinion,  she  was 
feeble-minded.— In  re  Fenton's  Will  (Iowa)  66 
N.  W.  99. 

[d]  (Mich.;    1894.) 

Where  a  physician,  who  knew  testatrix 
for  several  years,  and  attended  her  in  her  last 
sickness,  testifies  fully  as  to  her  condition   on 
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as  to  an  injury  causing  P^' Mness  and    P0^^1  "shown  that  testatrix  ever 

"»,•*' JFSBfflV W  WW.  Otdei  o.  St.  Bem4.n.  M. 

nangler  (lowai  »■>•  «■  j 


great 

tor  s  iu^"1"*  ,v~~„, 

V-Spa9flowa^T6. 

<"  &£  ^tf  tatof;S  fnd  is  no^-con 
trolled  by  his  P?ncuifU^ment  touching  the  dis- 
exereise  of  a  rationa   :ud„me  ^ 


IT  Presumption     and     burden     of 

proof. 


8. 


"iaence  shows  that  the  re.,- 


Where  tne  te^-» '•"'•=•  -       to  prevent  the       .    ,    (MicU.;  189«:>  .    __  tn„t  the  reia- 

trolled  by  his  peculiar  jOTi ^as  w ^V      the  dis.       [a]    ^  ^   evidence  shows  t  wp 

exercise  of  a  rational  judgment  tou^^^  ^  tes-  ffl1?' nee  wUl  not  be  presumed 

position  of  his  P^P^J'or  irrational  suci  views    strained.  undue  influence  wm  tv   to  his 

h^e^TcC^rMW  62  N.  W.  50!,  44  | ^  ^^^e^^  (Mlch,   66 


strained,  undue  influence  wi""'""^  to  _ 
from" his  ^^Vm^"  (Mich.)   60 
near   relatives—  fcnarp   »• 
N.  W.  372 


lCl    i"belik  in  spirituals  n-  ^cT.^{ty,     ^^—^^nno    ..  _ 

evidence  of .  a  ™nt  ofJf ta in  delusion  on  where  the  ^ry  were  ™s ^discretion  the  object 

if  testator  is  not  affecteu  ^        ^    g  „f  &t  hbprty  to  select  at  a  ft 

matte^  or  S«  oS of  his  bounty .-McClary  of  her  boUnty    and  ;  «  s  „,  it    „ 

SftES  tfS  W.  501.  rtennd1ueehfnfluheuce  must  - 

44  Neb.  17o.  coercion,  and  to  constraint 


V.      CI' 

j    (Mien.;  18»T->     no  ground  of  complaint 
™JF2£?£T*££%A  liat. testatrix 

liscretion  the  object 
as  not  for  them  to  in; 

that  undue  influence  must  anwum  bg  rp_ 

SScto.  and  to  fO"stra.nt  too  great^ 
Isisted;    that   advice    Pllsu;;t      '    due  influence. 
™  ttWt»tte  INFLUENCE,   ^affections  do  not  cm*We»  aureslime 
n.   FRAUD   AND  UNDUE  IN!  tue^  influence  *  ill  no ^p^  to0 

'the*  wW.-McHSgh  £  FtagerSd  (Mich.)  61  N.  \  g  Q    __  Declarations. 


W-  3W3  Mich.  21. 


9     Declarations. 

[a]     (Iowa;  1895.)  testatrix  made   five 

laJ    Declarations  of  the  te.i  ^  rela. 

months  prior  to  tne  exec" on  ot  hM  egt 
?>ve  to  *e  intended  totobn^  b 


ST      the  intended  dist^.uUon  o  -— h 

-    -    To  show  r>.  =>  """^.s"manner,  he  aiwa.vs  ,  "ve                   in  ovldence  by  tne  cu  thar 

occasion  where  the ^  rMerriman  (Mich.)  66  N.    £  y   Goidthorp,  Id. 

the  res  gesW.-Sharp  v.                                                                     _a_  1S8B 0  tieg  as  to 


„  res  gestae 
W.  372. 

[c]    (Mien.-,  lf»6->  _ e  wh0  formerly  lived  in 
Evidence  that  one  v.  u  Hened  circum- 

fe,I^Merrm^oA,00N.W.372. 


[b]    (Iowa;  iS^A^interested  parties  as  to 
Testimony  of  disintere  i  be{ore, 

declarations  of  &e  testatrix  ^       h 

after  the  execution  of  the  wi   .  M         ^.de- 

towards  contestant,  ana  tne        v  aQmisslWe  to 
sired  to  make  of  herjstate  , 

show  nndue  mfluenc^    ^^^  T.  Goidthorp, 
(Iowa)  oz  .>.    «•  " 


[d]     (Micl..;  189«.>  bequeathed  the    M 

1     A  former  will  of  testatr  brotherg  in  trUst. 
residue  of  her  property  to  i  drawn  one 

At  the  time  the  w.U  ir ^iss  attorney,    and    show  his  state  of  mndandjo^    y>    pierce 

of   «-.J?-eS*J*SJ5l   a   -oubt   asato.tthe;to0^u^ue2influenc 


I    (\%is.;.  1897.)  admissible  to 

^rations  ^W.*,^  suseep- 


one  tc  declarations  of  testator  a^^— 

ff«  -^e^essTa^ras-to^  *   ^ 

drew    the   will,    cM'5e®sn,a  su„ested  that  it  be  (Wi   ^  T0  >-.  ^  .  297 

validity  of  the  trust,  and  snggra           property  t"  ls  ' 

knitted,  but  did  not  e«^e^  absolutely,  1Q>   Qnestion  f< 


as  to  how  this  might 
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fniiii  the  probate  of  the  n ill  there  n o 

i  ii.ii  [  i  he  two  6i  d  with  his  father 

during  the  latej  ind  I  lie  other 

was  a    frequent    visitor;    thai   after  intei 
with  tliis  son  the  testator  talked  against  another 

son,    and    spol f    fixing    matters    differently. 

Held,   that   such  evidence  justified   ill itirt  in 

submitting  the  question  of  undue  influence  to  the 
jury.— Rivard  v.  Rivard  (Mich.)  66  N.  W.  681. 

[1.1     <  M i<-li.:    1896.) 

iin  the  contest  of  a  will  !>y  testator's 
daughters,  whom  be  had  practically  disinherit- 
ed, leaving  all  his  real  estate  to  his  sons,  G. 
and  \\ '..  evidence  that  testator  had  made  state- 
showing  his  fear  Of  (J.;  thai  the  hitter 
had  once  ordered  one  of  the  daughters  out  of 
her  father's  house,  saying  that  she  was  after 
the  property;  that  testator  had  said  he  could 
not  do  as  he  wauled  to,  and  that  he  did  not 
know  how  to  make  his  will,  and  wished  (I.  was 
there;  and  that,  when  the  will  was  read,  and 
one  of  the  daughters  remarked  that  G.  must 
have  known  something  about  the  will  before, 
W.  said  "they  had  got  it  fixed,"  and  that  the 
daughters  "would  never  get  a  cent  of  it,"  etc.. 
— is  sufficient  to  take  the  case  to  the  jury. — In 
re  Seymour's  Estate  (Mich.)  69  N.  W.  494. 


III.    REQUISITES    AND    VALIDITY. 

§   11.    Signature. 

[a]     (Neb.;    1896.) 

Under  Comp.  St.  c.  23,  §  127.  a  will  other 
than  a  nuncupative  must  be  signed  by  testator, 
or  in  his  presence  by  his  direction;  mere  knowl- 
edge that  his  name  is  being  signed  by  another, 
or  that  the  signing  was  acquiesced  in,  not  be- 
ing sufficient.— Murry  v.  Hennessey  (Neb.)  67 
X.  W.  470. 

4S  Neb.  608. 

[1>]     (Neb.:    1890.) 

Comp.  St.  c.  23,  §  127,  providing  that  a 
will  must  be  signed  by  testator,  or  by  some  per- 
son in  his  presence,  does  not  require  the  words 
composing  the  name  of  an  illiterate  testator  to 
be  written  at  the  end  of  his  will,  either  by  him- 
self or  by  another  at  his  direction;  it  being 
sufficient  if  testator  makes  a  mark  at  that  place, 
with  the  intention  of  making  a  will,  which  he 
adopts  as  his  signature.— Thompson  v.  Thomp- 
son (Neb.)  68  N.  W.  372. 

$   12.   Attestation. 

[a]  (Neb.:   1896.) 

Comp.  St.  c.  23,  §  127,  requiring  a  will  to 
be  attested  and  subscribed  in  the  presence  of 
testator  by  two  or  more  witnesses,  does  not  re- 
quire the  subscription  to  be  only  at  the  express 
request  of  testator. — Thompson  v.  Thompson 
(Neb.)  68  N.  W.  372. 

[b]  (Wis.:    1S96.) 

An  instrument  bearing  the  signature  of  tes- 
tatrix, subscribed  before  the  signing  by  the  wit- 
nesses, and  not  in  their  presence,  is  valid,  where 
it  was  subscribed  by  the  witnesses  in  the  pres- 
ence of  the  testatrix.-  Skinner  v.  American  Bi- 
ble Soc.  (Wis.)  65  X.  \V.  1037. 


§   13. 


—    Competency    of   attesting   wit- 
ness. 


(Minn.;    1897.) 

Members  of  an  incorporated  charitable  as- 
social  ion,  the  by-laws  of  which  require  each  mem- 
ber to  give  to  the  corporation,  without  compen- 
sation, all  her  present  and  future  property  and 
services,  are  not  incompetent  as  subscribing  wit- 
nesses to  the  will  of  a  member  bequeathing  her 
property  to  the  corporation,  by  reason  of  Gen.  St. 
1894,  §  4428,  which  declares  void  all  devises  and 
legacies  to  subscribing  witnesses. — In  re  Will's 
Estate  (Minn.)  69  X.  W.  1090;  Will  v.  Sisters 
of  Order  of  St.  Benedict,  Id. 


§    14.    Codicils. 

I  \\  i».;      ISllli.l 

W  here  a  codicil  duly  executed  had  adopt- 
ed and  incorporated  into  it  a  former  codicil, 
which  was  insufficiently  executed,  the  former 
codicil  became  a  part  of  the  latter.  Skinner  v. 
American  Bible  Soc.  (Wis.)  66  X.  W.  1037. 
02  Wis.  209. 


IV.    REVOCATION    AND    REVIVAL. 

§15.    Revocation — By  codicil. 
(Iowa:   1895.) 

The  execution  and  loss  of  a  codicil,  tie- 
contents  of  which  are  unknown,  does  not  defeat 
the  establishment  of  a  last,  duly-executed,  and 
published  will,  in  the  ab  ence  of  evidence  that 

tin licil    revokes   some   pan    thereof.— In    re 

Sternberg's  Estate  (Iowa)  62  X.  W.  734;    Ap- 
peal of  Reed,  Id. 


16. 
[a] 


By  subsequent  will. 


(Mien.;   l  *:>.-,.  > 

<m  an  issue  as  to  whether  a  second  will. 
which  was  destroyed,  revoked  a  former  will, 
it  is  incumbent  upon  the  party  who  claims  that 
the  second  revokes  the  first  will  to  establish  that 
it  contained  a  clause  of  revocation. — Oheever  v. 
North  (Mich.)  64   X.  W.  455. 


1     (Wis.;    J 897.) 

Under   Rev.   St.   §  2294,   making  the   pro- 


lb 

bate  of  a  will  conclusive  as  to  its  due  execu- 
tion, the  probate  of  two  separate  wills  as  one 
instrument,  in  the  absence  of  any  appeal,  pre- 
cludes the  contention  that  the  second  will  re- 
voked the  first. — Dicke  v.  Wagner  (Wis.)  70  N. 
W;  159. 

§   17.    By  marriage  or  divorce. 

[a]  I  Minn.;    1896.) 

The  fact  that,  under  the  statute,  the  wife 
may  inherit  from  the  husband  (Gen.  St.  1894, 
§§  4470,  4471,  4477),  does  not  change  the  com- 
mon-law rule  that  the  will  of  a  man  is  not  re- 
voked by  his  subsequent  marriage  without  the 
birth  of  issue  (section  4430). — In  re  Hulett's  Es- 
tate (Minn.)  69  X.  W.  31;    Carey  v.  Hulett,  Id. 

[b]  (Neb.;    1896.) 

An  absolute  revocation  of  a  will  is  not  im- 
plied by  law  from  the  obtaining  of  a  divorce 
from  testator  by  his  wife  after  the  making  of 
the  will,  the  death  of  one  of  his  children,  for 
whom  provision  was  made  in  the  will,  and  the 
birth  of  three  children  to  such  deceased  child, 
prior  to  testator's  death. — Baacke  v.  Baacke 
(Neb.)  69  N.  W.  303. 

§18.    Revival. 
(Midi.:    1895.) 

The  testator's  destruction  of  a  second 
will,  not  containing  an  express  revocation,  oper- 
ates to  revive  a  former  will,  which  has  been 
preserved;  and  this  rule  is  not  affected  by  How. 
St.  §  5793,  providing  that  "no  will  nor  any  part 
thereof  shall  be  revoked  except  *  *  *  by 
some  other  will  or  codicil  in  writing."  duly  ex- 
ecuted.—Cheever  v.  North  (Mich.)  64  N.  W. 
455. 


V.    PROBATE  AND  CONTEST. 

Admissibility    of    declarations    of    legatee,    see 

"Evidence,"  §  27. 
Estoppel  to  contest,  see  "Estoppel,"  §  24. 
Laches  in  bringing  bill  to  set  aside  probate,  see 

"Equity,"  §  50. 
Testimony   as   to  transactions  with   decedents, 

see  "Witness,"  §  19. 

§19.   Notice. 
(Midi.:   1S9.-..) 

The  probate  of  a  will  is  valid,  as  against 
debtors  of  the  testator,  though  some  of  the  heirs 
are  residents  of  a  foreign  country,  and  the  notice 
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required  by  3  How.  Ann.  St.  §  6S12,  to  a  consul 
of  such   country,   had   not    been   given.— Rice  v. 
Hosking  (Mich.)  63  N.  W.  311. 
105  Mich.  303. 

§   20.    Parties. 

[u]     (Iowa;    1896.) 

One  niay  maintain  an  action  to  set  aside  a 
probated  will,  though  not  an  heir,  but  claiming 
under  a  prior,  unprobated  will,  which  by  her  pe- 
tition she  claims  to  be  entitled  to  probate.- 
Kostelecky  v.  Scherhart  (Iowa)  68  N.  W.  591. 

[b]     (Neb.:   1896.) 

Where  an  instrument  offered  for  pro- 
bate expressly  gave  all  the  property  of  tes- 
tatrix to  proponent,  and  the  testimony  disclosed 
that  testatrix  owned  a  farm,  and  that  contest- 
ants were  children  of  a  deceased  brother  of 
testatrix,  and  were  her  only  "near  relatives  liv- 
ing, except  cousins,"  a  sufficient  interest  in  con- 
testants was  shows  to  give  them  a  standing 
to  object  to  the  probate  of  the  instrument. — 
Murry  v.   Hennessey   (Neb.)   07   N.   W.  470. 

48  Neb.  608. 
[cj    (Wis.:  18!><;.> 

Under  Rev.  St.  §  3791,  authorizing  the 
county  court  to  take  proof  of  the  execution  and 
validity  of  a  will  lost  or  destroyed  by  accident 
■  a-  design,  and  to  establish  the   same,  the  lega- 

devisees.  and  heirs  are  all  parties. — In  re 
Valentine's  Will  (Wis.)  07  X.  W.  12. 

93  Wis.  45. 

g  21.   Lost  wills, 
[al     (Neb.:    1S!>7.) 

Declarations  of  the  testator  as  to  the  con- 
tents of  a  lost  will  are  competent  only  to  cor- 
roborate more  direct  evidence. — Clark  v.  Turner 
(Neb.)  69  X.  W.  843. 

[b]  (Neb.:    1897.) 

The  contents  of  a  lost  will  cannot  be  prov- 
ed solely  by  testator's  declarations.— Clark  v. 
Turner  (Neb.)  69  N.  W.  843. 

[c]  (Neb.;    1S07.I 

Testimony,  as  to  the  contents  of  a  lost  will, 
by  a  witness  who  has  not  inspected  it.  but  has 
only  heard  the  testator  read  it,  is  in  effect  only 
testimony  as  to  the  testator's  declarations,  and 
is  therefore  incompetent.— Clark  v.  Turner 
(Neb.)  69  X.  W.  843. 

[d]  (Wis.;    1S97.) 

Where  it  is  established  that  testatrix  ex- 
ecuted a  valid  will,  and  left  it  with  a  notary, 
the  presumption  of  revocation  arising  from  the 
fact  that  it  could  not  be  found  after  her  death, 
and  from  the  evidence  of  the  notary  that  she 
had  it  in  her  possession  last,  is  rebutted  by  the 
frequent  declarations  of  testatrix,  up  to  within 
three  days  of  her  death,  that  the  will  was  with 
the  notarv,  and  warrants  its  establishment  as 
a  lost  will.— In  re  Steinke's  Will  (Wis.)  70  X. 
W.  61. 

S   22.    Foreign  wills — Probate. 

[a]  (Mich.;    1895.) 

How.  Aon.  St.  §  5806.  provides  that  when 
a  copy  of  a  foreign  will,  duly  probated  and  au- 
thenticated, shall  be  produced  by  a  person  in- 
terested  in  such  will,  the  court  shall  appoint  a 
hearing  to  probate  same.  Held,  that  it  was  suffi- 
cient for  the  petitioner  for  probate  to  allege  that 
he  was  "interested  as  a  subsequent  purchaser  of 
the  estate  of  the  deceased"  and  that  it  was  not 
necessary  for  him  to  set  torth  the  proofs  of  his 
interest. — Mower  v.  Verplanke  (Mich.)  63  X.  W. 
302. 

105  Mich.  398. 

[b]  (Minn.;    1895.) 

Where,  after  a  will  was  probated  at  the 
domicile  of  testator  in  another  state,  ami  the 
executors  there  qualified,  the  executors  conveyed 
land  in  Minnesota  under  the  power  of  sale  in  tin' 
will,  held,  the  foreign  probate  conclusively  estab- 
lished the  validity  of  the  will;  and,  when  after- 
wards  probated   in   Minnesota,   it  related   back 


and  perfected  the  sale  so  made  under  the  power. 
— Babcock  v.  Collins  (Minn.)  61  X.  W.  1020. 
60    Minn.   73. 

§   23.    Issue  of  letters  of  administra- 
tion. 

[a]  (Minn.;    1805.) 

Prob.  Code,  §  50  (Gen.  St.  1894,  §  4457 1, 
providing  that  "when  a  will  is  duly  proved  and 
allowed,  tli"  probate  court  shall  issue  letters 
testamentary  thereon  to  the  executor  named 
therein  if  he  be  legally  competent,"  etc.,  applies 
only  to  domestic  wills. — Hardin's  Estate  v.  Har- 
din (Minn. I  til  X.  \V.  1018. 
60  Minn.   111'. 

[b]  (Minn.;    1895.) 

Prob.  Code,  5  34  (Gen.  St.  1894.  §  4441i. 
providing  for  the  granting  of  letters  testamen- 
tary under  a  foreign  will,  does  not  require  the 
court  to  issue  such  letters  to  the  foreign  execu- 
tor, if  there  is  a  good  reason  for  not  doing  so. 
such  as  adverse  interest  or  acts  of  bad  faith 
on  the  part  of  such  executor. — Hardin's  Estate 
v.  Hardin  (Minn. I  01  X.  W.  1U1S. 
60  Minn.  112. 

§   24.    Evidence, 
[al     (Iowa;    1896.) 

In  an  action  to  set  aside  a  will,  refusal  to 
allow  defendant  to  introduce  it  in  evidence  is 
not  error,  the  petition  having  set  it  ont  and  ad- 
mitted that  it  was  probated.  —  Kosteleckv  v. 
Scherhart  (Iowa)  68  X.  W.  591. 
[!>)     (Minn.:    1897.) 

In  the  contest  of  a  will  bequeathing  prop- 
erty to  the  religious  order  of  which  testatrix 
was  a  member,  and  reciting  that  the  beq 
was  in  fulfillment  of  a  vow  taken  by  testatrix, 
as  required  by  the  by-laws,  it  was  not  error  to 
receive  evidence  tending  to  prove  that  she  was 
not  required  to  take  such  vow,  as  such  evi- 
dence only  denies  a  fact  recited  in  the  will  by 
way  of  inducement. — In  re  Will's  Estate  (Minn.) 
09  X.  W.  1090;  Will  v.  Sisters  of  Order  of  St. 
Benedict.  Id. 

[c]  (Neb.:    1896.) 

The  burden  of  proof  is  upon  the  propo- 
nent of  a  will  to  establish  the  execution  of  the 
will  and  the  testamentary  capacity  of  the  tes- 
tatrix. Seebrock  v.  Fedawa  (1890)  40  X.  W. 
650.  30  Xeb.  424.  followed.— Murry  v.  Hen- 
nessey, 67  X.  W.  470.  48  Xeb.  608. 


§   25. 


Declarations    of   testator. 


[a]  (Midi.;    1894.) 

Declarations  of  deceased  as  to  the  intend- 
ed disposition  of  his  property  are  admissible 
though  made  a  considerable  time  before  the 
execution  of  the  will,  the  remoteness  of  time 
affecting  the  weight  of  such  testimony  rather 
than  its  admissibility.  —  Renaud  v.  Pageot 
(Mich.)  01  X.  W  .".. 
102  Mich.  568. 

[b]  (Wis.:    1896.) 

Where  it  is  established  that  the  testa- 
trix properly  executed  a  valid  will,  and  the 
same  was  last  known  to  be  in  her  possession, 
but  cannot  be  found  on  her  death,  declarations 
made-  by  her  subsequent  to  the  making  of  the 
will  are  admissible  on  the  question  of  its  exist- 
ence.— In  re  Valentine's  Will  (Wis.)  67  N.  W. 
12. 

93  Wis.  45. 


26. 


Sufficiency. 


[a]  (Mich.;    1895.) 

Evidence  that  the  testator,  in  his  life- 
time, showed  thp  witness  a  paper  which  he  said 
made  a  slight  alteration  in  his  will,  and  that  it 
was  properly  witnessed,  was  sufficient  to  au- 
thorize the  jury  to  find  that  said  paper  was  a 
codicil  to  the  will.— Cheever  v.  North  (Mich.) 
04  X.  W.  455. 

[b]  (Mien.;   1896.) 

In  ".  proceeding  to  probate  a  will  the 
court    charged    that    the   testator's    capacity    to 
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ike  the  will  must   l"-  I   "bj    a   fair 

uhI    iii    explanation 

tated   that,  "if  there  h  mor the  evid :e, 

taking  the  paper  and  everything  mi"  considera- 
tion, mi  tin'  side  of  1 1"'  conte  tants,  I  inn  the 
on  the  other  Ide,  and 
the  «ill  ought  i"  '!"■  overruled."  Beld  error.— 
Moriarty  v.  Moriarty  (Mich.)  65  N.  \V.  984. 

|<-l     (Wis.:    IS!>7.) 

Rev.  Si.  5  3788,  providing  thai  where  there 
is  no  contest  i  In-  court  may  grant  probate  of  a 
»  ill  mi  t 1 1 « -  testimony  of  one  subscribing  witness, 
H  he  shall  testify  that  the  will  was  executed 
as  required  by  statute,  an, I  thai  testator  was  of 
sound  mind,  does  nut  contemplate  thai  a  cou- 
tested  will  cannot  l»'  probated  on  the  testimony 
of  'me  subscribing  witness;  anil  a  contested 
will,  executed  by  an  illiterate  testatrix  l>y  mak- 
ing her  mark,  is  sufficiently  established  by  the 
testimony  of  one  subscribing  witness,  showing 
that  all  statutory  requisites  were  complied 
with,  and  that  the  other  subscribing  witness 
signed  in  his  presence,  corroborated  by  testimo- 
ny that  the  will  was  drawn  according  to  writ- 
ten memoranda  approved  by  testatrix,  and  that 
she  afterwards  acknowledged  it  as  her  will, 
where  there  was  evidence  satisfactorily  account- 
in  u'  I'm-  the  absence  of  the  other  subscribing  wit- 
ness.—In  re  Jones'  Will  (Wis.)  70  N.  W.  685; 
Jones  v.  Roberts,  Id. 

§   27.    Hearing  or  trial. 

(Mieh.i    1896.) 

In  a  suit  to  set  aside  a  will,  the  question 
whether  testator's  disposition  of  the  property  was 
unnatural  or  unjust  is  not  for  the  jury. — Sharp 
v.  Merriman  (Mich.)  66  N.  W.  372. 


|  28. 


Effect  of  verdict. 


[al     (Wis.:   1897.) 

The  verdict  of  a  jury  in  a  will  contest  has 
the  same  effect  as  a  verdict  on  a  feigned  issue 
in  chancery,  so  that  exceptions  to  evidence  can- 
not work  a  reversal. — Bryant  v.  Pierce  (Wis.)  70 
N.  W.  297. 

[b]     (Wis.)   1897.) 

Since  the  verdict  of  a  jury  in  a  will  con- 
test is  merely  advisory,  the  fact  that  the  court 
charged  erroneously,  or  urged  the  jury  to  agree 
on  a  verdict,  is  immaterial. — In  re  Jones'  Will 
i  Wis.)  70  N.  W.  6S5;   Jones  v.  Roberts,  Id. 

§  29.    Review. 

(a]     (Iowa;    189G.) 

Where  the  decision  in  a  will  contest  that 
testatrix  was  without  testamentary  capacity  was 
fully  supported  by  the  evidence,  the  fact  that  a 
further  finding  that  the  will  was  procured  by 
undue  influence  was  not  supported  by  evidence, 
will  not  authorize  a  reversal. — In  re  Fenton's 
Will  (Iowa)  66  N.  W.  99. 

lb]     (Neb.;   1895.) 

Proponent  and  the  scrivener  testified  to 
having  witnessed  the  execution  by  decedent  of 
the  will,  which  purported  to  have  been  made  at 
a  certain  place,  and  signed.  "Carl  Julius  Gasch." 
The  widow  and  son,  the  only  heirs  of  decedent, 
testified  that  the  signature  to  the  will  was  not 
that  of  decedent;  that  he  at  all  times  signed 
his  name  "Julius  Gasch";  that  he  had  never 
been  in  the  town  where  the  will  purported  to 
have  been  made,  except  once,  many  years  be- 
i  ne:  that  decedent  had  stated  that  he  never 
made  a  will.  Beld,  that  a  verdict  that  the  pro- 
posed will  was  not  that  of  decedent  will  not  be 
disturbed.— Risse  v  Gasch  (Neb.)  61  N.  W.  616. 
43  Neli.  287. 


§   30. 


Harmless   error. 


[a]     (Iovra;    1896.) 

On  an  issue  as  to  the  mental  capacity  of 
testatrix,  error,  if  any,  in  admitting  testimony 
outside  the  issue,  as  to  when  witness  heard  of 
her  death,  was  harmless. — In  re  Fenton's  Will 
(Iowa)  66  N.  W.  99. 


Ill]     (Mlcb.i    1898.) 

\i  offer  i^  proponent  to  show  thai  the 
contestant  di  I  lie    second  «  ill  "i  tie-  tee 

tator,  ; ,  i iir  tin-  purpose  ol  the 

was  admitted   bj  int,  was  no1   | 

eial.  Inasmuch  as  the  court  charged  that,  if  tin- 
will  w.i     i.    troyed  by  any  othei  person,  it  ws 
still    the    will    .if    deceased.— Cheever   v.    North 
(Mich.)  64  N.  W.   155. 

§  31.   Attorneys'  fees  and  costs, 
la]     (Mich.)    1895.) 

Sow.  St.  5  6791,  provides  that  the  court 
may  award  costs  to  either  pi  rty,  to  be  paid  bj 

the   cither,   or   out   of  the  estate   in   ecu  i 

Id.  S  8982,  provides  that  costs  on  appeal  shall 
be  paid  as  directed  by  the  court,  and  that  the 
court  may,  in  its  discretion,  award  damages  Cor 
delay.  Held,  that  the  court's  discretion  in 
awarding  ec.sts  tu  contestant  of  a  will  after  :i 
finding  against  her  is  limited  to  the  actua 
able  costs.— Cheever  v.  North  (Mich.)  61  N.  W. 
455. 

lb]     (Mich.;    189(1.) 

In  a  contested  will  case,  in  which  Judg- 
ment is  rendered  for  contestants,  the  court  can 
only  award  the  executor  his  taxable-  costs,  and 
not  the  amount  of  the  actual  expenses  incurred 
by  him. — Brilliant  v.  Simpson  (Mich.)  67  N. 
W.  1101. 

Ic]     (Neb.;    189.-,.) 

The  allowance  of  fees  to  counsel  in  a  will 
contest  is  within  the  discretion  of  the  court. — 
McClary  v.  Stull  (Neb.)  62  N.  W.  501. 
44  Neb.  175. 

Id]     (Neb.;    1895.) 

Where  the  attorneys  for  contestants  had 
contracted  for  20  per  cent,  of  the  fund  in  con- 
troversy in  the  event  of  success,  and  the  result 
is  adverse,  thev  cannot,  insist  on  compensation 
out  of  such  fund— McClary  v.  Stull  (Neb.)  62 
N.  W.  501. 

44  Neb.  175. 

Ie]     (Neb.;    1897.) 

Attorney's  fees  cannot  be  allowed.  In  con- 
test proceedings,  to  an  unsuccessful  proponent. 
—Clark  v.  Turner  (Neb.)  69  N.  W.  843. 

§  32.    Estoppel  to  contest. 
(Iowa;   1896.) 

A  person,  by  receiving  from  an  executor 
property  bequeathed  to  her.  is  not  necessarily 
estopped  to  contest  the  will;  it  having  been  also 
given  her  by  a  former  will  of  testatrix,  under 
which  she  claims,  and  it  also  being  claimed  by 
her  that  she  took  it  for  storage  at  the  request  of 
the  executor. — Kostelecky  v.  Scherhart  (Iowa) 
6S  N.  W.  591. 


VI.    CONSTRUCTION. 


1.  IN  GENERAL. 

§   33.    From  what  date  will  speaks. 

(Wis.;   1895.) 

Although,  under  the  provision  of  section 
2294,  Rev.  St..  a  will  does  not  become  effectual 
until  proved,  yet,  when  proved,  it  takes  effect 
by  way  of  relation  so  as  to  vest  the  title  to  proper- 
ty devised  by  it  in  the  devisees  immediately  upon 
the  death  of  the  testator. — Graves  v.  Graves' 
Ex'r  (Wis.)  63  N.  W.  271. 
90  Wis.  306. 

§   34.    Intention    of    testator — Parol    evi- 
dence, 
la]     (Mich.;    1895.) 

In  explanation  of  a  will,  testimony  of  the 
draftsman  as  to  his  understanding  of  testator's 
intention    is    inadmissible.  —  Wheeler    v.    Wood 
(Mich.)  62  N.  W.  r,77. 
104  Mich.  414. 
lb]     (Mien.;    1896.) 

Where  the  provisions  of  a   will  are  not 
ambiguous,    parol  testimony   as   to   the   under- 
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standing  or  intention  of  testator,  or  as  to  the 
meaning  in  which  words  were  used  by  the  per- 
son who  drew  the  will,  is  not  admissible. — De- 
freese  v.  Lake  (Mich.)  07  N.  W.  505. 

5   35.    Survivorship. 
i«  is.:    1896.) 

Whore  there  is  a  devise  to  one  person 
in  fee,  and,  in  case  of  his  death  without  issue, 
to  another,  the  death  referred  to  is  death  during 
the  life  of  the  testator;  and.  in  case  the  devisee 
survives  the  testator,  he  takes  an  absolute  es- 
tate in  fee.— In  re  Lovass'  Estate  (Wis.)  67  JN. 
W.  005,  92  Wis.  616;    Lovass  v.  Olson,  Id. 

$   36.    Death    without    issue. 

(Mich.;    1S90.) 

A  will  provided  that  the  real  estate 
should  go  to  testator's  wife  for  life,  and  after 
her  death  to  his  sou  J.,  and  that  in  ease  J.  died 
without  heirs  it  should  go  to  testator's  daugh- 
ters M.  and  J.,  and  that  if  they  died  without 
heirs  it  should  go  to  another  daughter.  Held, 
that  under  How.  Ann.  St.  §  553S,  providing  that 
"when  a  remainder  shall  be  limited  to  take  ef- 
fect on  the  death  of  any  person  without  heirs. 
•  t  heirs  of  his  body,  or  without  issue,  the  words 
heirs  or  issue  shall  be  construed  to  mean  heirs 
or  issue  living  at  the  death  of  the  person  named 
as  ancestor."  on  the  death  of  the  son  without  is- 
sue, after  the  death  of  testator,  the  fee  passed 
to  the  two  daughters  M.  and  J.,  and  on  their 
subsequent  death  without  issue  it  passed  to  the 
other  daughter.— Mullreed  v.  Clark  (Mich.)  68 
X.  W.  138. 

§   37.    Partial   invalidity — Separable   pro- 
visions, 
[a]     (Iowa:    1894.) 

Even  if  the  provision  in  a  will,  after  a 
devise  in  trust  for  certain  charities,  that  a  part 
of  the  fund  might  temporarily  be  diverted  for 
the  public  good  in  case  of  fire,  flood,  epidemic, 
or  other  distress,  is  too  indefinite  to  create  a 
trust  or  to  authorize  the  use  of  the  funds  for 
the  purposes  specified,  it  does  not  invalidate 
ether  parts  of  the  will,  being  merely  permissive, 
and  in  the  nature  of  a  condition  subsequent. — 
Phillips  v.  Harrow  (Iowa)  61  N.  W.  434. 

93  Iowa,  92. 
[I.]     (Mien.;    1S94.) 

A  will  containing  provisions  which  are 
void,  as  suspending  the  power  of  alienation  for 
a  longer  period  than  two  lives  in  being,  does 
not  render  invalid  provisions  that  advancements 
made  to  the  sons  shall  be  charged  against  the 
devises  made  to  them.  —  Dean  v.  Mumford 
(Mich.)  61  N.  W.  7. 

102  Mich.  510. 
Ic]     (Neb..;    189.-.) 

The  fact  that  a  particular  bequest  or  de- 
vise is  invalid  on  the  ground  that  the  beneficiary 
is  incapable  of  taking  the  property  does  not  af- 
fect the  validitv  of  the  remainder  of  the  will. — 
McClary  v.  Stnll  (Neb.)  62  N.  W.  501. 

44  Neb.  175. 

§  38.   Action   to   construe — Parties. 
(Neb.;    1895.) 

A  will  devising  real  estate  will  not  be 
construed  in  an  action  brought  for  that  purpose 
by  an  heir  and  devisee  against  the  executor  as 
su  li,  where  it  appears  that  the  latter  has  no 
interest  in  the  adjudication,  and  that  an  inter- 
pretation would  be  of  no  assistance  to  him  in 
administering  the  estate,  and  that  all  persons 
in  interest  are  not  parties  to  the  action.— Ken- 
nedy v.  Merrick,  64  N.  W.  960,  46  Neb.  260. 


2.  AMBIGUOUS  AND  UNCERTAIN  PRO- 
VISIONS. 

§   39.    Uncertainty. 

(Mich.;    1896.) 

A  bequest  to  testator's  executors,  "to  in- 
vest, and  frora  time  to  time  reinvest,  the  same 


in  such  income-producing  investments  as  they 
shall  deiii:  for  Hie  best  interests  of  the  trust." 
mill  after  paying  out  of  the  income  of  such  in- 
vestment all  taxes,  losses,  and  expenses  of  the 
trust,  including  a  specified  compensation  to  the 
trustees,  to  pay  the  residue  of  said  income,  at 
stated  limes,  to  testator's  daughter  during  her 
life,  with  directions  cor  the  disposal  of  the  trust 
fund  on  her  death,  is  not  void  for  uncertainly 
because  it  fails  to  designate  the  securities  in 
which  the  fund  shall  be  invested. — Caspar!  v. 
Cu'.  heon  (Mich.)  67  N.  W.  1093. 

§   40.    Conflicting  clauses. 
(Iowa;    1895.) 

Testator  gave  to  his  wife  his  household 
furniture.  By  the  next  clause  of  his  will  he 
gave  to  his  son  a  third  of  all  the  remainder  of 
his  estate,  which  consisted  of  personalty  of  the 
value  of  $27,000,  and  declared  that,  in  case  ci- 
ther his  wife  or  son  died  before  the  son  reached 
majority,  he  gave  the  "share  of  the  one  so  dy- 
ing" to  the  survivor,  and,  if  both  died  before 
then,  "said  estate"  should  descend  to  and  be  in- 
herited by  those  legally  entitled  to  it  under  the 
laws  of  the  state.  By  the  next  clause  he  gave 
all  the  rest  of  his  estate  to  his  wife,  to  have  and 
to  hold  in  her  own  right,  title,  and  sole  use. 
Held,  that  the  will  should  be  construed  as  though 
the  gift  of  the  residue  to  the  wife  preceded  the 
provisions  in  case  of  the  death  of  wife  or  son; 
that  the  words  "the  share  of  the  one  so  dying" 
referred  to  the  shares  of  the  wife  and  son  in  the 
property  which  he  divided  between  them;  and 
that  their  shares  therein  constituted  the  "said 
estate";  and  that  testator  intended  that  this 
should  go  to  his  heirs  in  case  his  wife  and  child 
died  before  the  time  limited.— Jordan  v.  Wood- 
in  (Iowa)  61  N.  W.  948. 


3.  DESCRIPTION   OF   DEVISEES  AND 
LEGATEES. 

§  41.    In  general. 
(Wis.;    1S97.) 

A  provision  that  the  bequest  "to  my  said 
wife,  A.,  *  *  *  shall  not  be  considered  as 
part  payment  of  her  dower  interest  or  thirds," 
but  that,  "she  shall  be  entitled,  besides  the 
above  bequest,  to  all  under  the  law  in  such 
case  made  and  provided,  as  my  widow,"  entitles 
A.,  though  not  testator's  lawful  wife,  to  the 
same  interest  in  his  lands  as  she  would  have 
had  under  the  statute,  had  she  been  such. — 
Dicke  v.  Wagner  (Wis.)  70  N.  W.  159. 


4.  DESCRIPTION  OF  PROPERTY. 

§   42.    Personalty— Stock. 

(Mich.;    1896.) 

Testator  bequeathed  to  his  wife,  in  trust 
for  her  maintenance  and  the  maintenance  of  their 
unborn  child,  "12  shares  in  the  steam  barge  J."; 
to  the  unborn  child,  in  trust,  4  shares,  which, 
should  the  child  die  before  coming  of  age,  were 
to  be  divided  among  four  persons;  to  each  of  his 
daughters  4  shares;  and  to  his  two  sisters  1 
share,  to  be  divided  among  four  other  legatees  at 
their  decease.  It  appeared  that  testator  owned 
no  such  property  as  the  barge  referred  to,  which 
belonged  to  a  transit  company,  and  was  its  sole 
iy;  that  testator  owned  600  shares  of  stock 
in  said  company,  of  the  par  value  of  $50:  that  he 
had  always  spoken  of  his  interest  as  shares  of 
$1,000  each,  and  that  when  he  drew  his  will  he 
handed  to  the  scrivener  a  memorandum  in  which 
he  referred  to  the  stock  as  ""II  shares  stock 
steamer  J.,  $30,000."  Hrhl.  that  "shares  of 
stock  in  the  steam  barge  J."  should,  in  each  be- 
quest, be  construed  as  20  times  that  amount 
nf  stock  in  the  transit  company. — Oadea  v.  Marsh 
(Mich.)  69  X.  \V.  251. 
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§   43.    Realty. 

[a]  (Iowa;    1890.)  ,      ,     , 

a   t,  nding  eaeb  Individual  of 

two  classe"  of  devisees  (one  including  eight,  and 
ii ther  seven,  persona)  t..  shar lually,  de- 
vised to  one  of  ii"-  second  clasa  a  tract  of  land, 
subjecl  to  the  payment  of  $4,000,  its  full  value, 
[ually  to  the  firsl  class,  two 
of  whom  were  each  charged  with  an  advance 
ment  of  $250,  thus  making  each  share  $562.50, 

her  of  the  si 'lass  the  S,  '•_.  of  the 

N,  B.  'i  of  section  30,  subjecl  to  the  payment  of 

six  si  venths  of  $4,000,   its   value,    the   pr ids 

equally   to  the  six  others  in  his_class,  thus 

making  each  share  of  this  class  $571.43;  and 
then,  having  specifically  devised  all  the  rest  "1 
his  realty,  except  the  S.  '  ■  of  the  S.  E.  '  i 

!0,  he  gave  the  residue  of  his  estate  to  the 
devisees  comprising  these  tun  classes,  equally. 
Hi-  did  not  own  the  S.  ':.  of  the  N.  E.  '  j  of  sec- 
tion 30,  while  the  S.  %  of  the  S.  E.  ' 
30,  which  he  did  own,  was  not  mentioned  in 
his  will.  Held,  that  bis  devise  of  the  S.  >._.  of 
tin.  N.  E.  '.  of  section  30  must  be  construed  as 
a  devise  of  the  S.  '■'■  of  the  S.  E.  '  i  of  section  30. 
Kinno.  J.,  dissenting.  —  Stewart  v.  Stewart 
(Iowa)  63  X.  W    976. 

[b]  I  11  inn.:    IStXi.) 

Where  a  will  makes  no  specific  reference 
to  after-acquired  property,  and  contains  no 
clause  under  which  certain  after-acquired  realty 
would  pass,  even  it'  testator  had  owned  it  when 
the  will  was  made,  as  to  such  realty  testator 
dies  intestate.  Bedell  v.  I  radenburgh  (Minn.) 
68  N.  W.  41. 

§   44.    Residuary  clause. 

(Ion  ii :    I89B.) 

Testatrix,  by  the  fourteenth  clause  of  the 
will,  directed  that  all  her  realty  he  divided 
among  certain  persons,  and  a  clause  i 
codicil  recited  that  in  the  fourteenth  clause  of 
the  will  it  wp.s  stated  that  the  real  estate  be 
divided  into  four  parts,  and  that  it  was  now 
testator's  will  that  the  same  be  divided  into 
five  parts;  one  part— the  fifth  part— to  be  giv- 
en to  F.  The  nineteenth  clause  of  the  will  di- 
rected that  the  residue  of  testator's  estate. 
real  and  personal,  should  be  divided  into  four 
equal  parts  as  described  in  the  four 
clause  of  the  will.  Held,  that  P.  took  a  fifth 
part  in  the  residue  of  the  realty,  but  not  of  the 
personalty.— In  re  Newcomb's  Will  (Iowa)  67 
X.  W.  5ST. 


5.  ESTATES  AND  INTERESTS  DEVISED. 

§  45.    Absolute   estate. 

(Wis.:   1SOG.) 

In  a  bequest  reciting,  "I  will  and  be- 
queath to  my  son,  L.,  the  sum  of  $200,  to  be 
paid  to  him  by  my  daughter  within  one  year 
after  the  death  of  my  wife,  if  she  survive  me." 
the  words,  "if  she  survive  me,"  limit  the  time 
of  payment,  and  not  the  aature  of  the  estate, 
which'  is  absolute.— In  re  Lovass'  Estate  (Wis.) 
(17  N.  W.  605,  92  Wis.  616;  Lovass  v.  Olson, 
Id. 

§  46.    Power  of  disposition. 

(Iowa;    18!)5.) 

A  will  devising  an  estate  to  a  wife  dur- 
ing her  life,  with  full  power  to  sell,  transfer,  and 
dispose  of  same  as  much  as  may  from  time  to 
time  be  needed  for  iter  support  and  the  cancella- 
tion of  any  indebtedness  now  and  hereafter  exist- 
ing," with  the  remainder  at  her  death  to  the  son, 
vests  a  life  estate  in  the  wife,  with  the  power  of 
disposal  for  the  specified  purposes,  and  a  re- 
mainder in  the  son.  —  In  re  Proctor's  Estate 
(Iowa)  63  N.  W.  670;  Mack  v.  Proctor,  Id. 

§  47.    Life  estate, 
la]     down:    1S95.) 

A  devise  of  hind  to  one  "during  his  nat- 
ural life,"  and  "at  his  death  the  premises  to  go 


to.   and   he  equally  divide, I   between,   his  heirs 

and   next   of  kin,"   created  a   life  estate.     Nor 

neb  , -stati-  enlargi  d  by  a  dii  bat  the 

ee  pay  to  another,  for  life,  a  certain 

in  r  month,  which  was  mad,-  a  lien  "N  the  land 

— Zavitz  v.  Preston  (J .1  N.  w  ,  868. 

1 1. 1     (Iowa |    ivni.i 

A  will  gave  plaintiff  "all  the  estate"  ol 
the  testator  "for  her  sole  use  and  benefit  during 
her    natural    life" ;    afterwards    p.    be    divided 

Held,  that  it  u'.-i\.-  plaintifl  a  lit itate  in  the 

i  real  estate     Smith  \ .  Runnels  1 1 
65  N.  >V    1002. 


Ic]     flown;    ivm;> 

I   ml.-r  a    will  proi  id 


prOl  idillg    '  ha  I    "1       *       * 

will  and  bequeath  to  my  wife    *     *    *     my  brick 
Btore  building    »    •    *    and  the  proc Is  arising 

therefrom,   and    all    the   hM.se  property,   al 
death  it  goes  !<•  her  datighter,  A,"  the  wife  takes 

only  a   life  estate   in   Ha-  house.— Rice  v.   .M 
lb, win  r,r.  X.   W.  111. 

[d]  (Mich.)    1890.) 

A    will    contained    the    following    provi- 
sion: "I  give  and  bequeath  to  my  wife    *    * 
the  sum  of  $2,000,  tie-  interest  on  said  - 
$2,000  at  the  rat'-  of  seven  per  ceut.  p.  be  paid 
to    her   annually    each    year    during    her    n  I 
lit'.-;    and  in  case  the  SI  Hi  per  year  shall  a 
sufficient     for    her    comfortable    support     and 
maintenance,  or  if.  in  case  of  sickness 

i  health,  she  shall  need  more  than  the 
interest  mi  said  sum  of  $2,000.  then 
use  si,  much  from  the  principal  thereof  as  is 
sary  for  her  support  and  maintenance,  and 
ill,-  payment  "f  her  needed  medical  attendance 
am!  funeral  expenses."     Held,  that  the  beg, 

was  for  the  use  of  the  wife  during  her  life  .ml;, 
and  that,  on  her  death,  the  pan   remaininj 
came  a  pari  "i   -  he  residuarj   estate  of  if.-  tes 
tator.-<:...!shalk  v.  Akey  (Mich.)  IJ7  X.  W.  336. 

[e]  (Mich.;    1896.) 

A  will  devising  certain  land  to  the  wid- 
ow of'the  testatoi  further  provided,  "After  her 
decease  the  said  real  .-state  above  described  I 
give  ami  bequeath  to  *  *  *  my  son,  ami 
after  his  decease  said  real  estate  to  belong  to 
his  heirs"  Held,  that  I  In-  son  tool;  a  life  es- 
tate only,  with  remainder  in  his  heirs. — De- 
freese  v.  Lake  (Mich.)  67  X.  W.  505. 

[f]  (Mich.;    1897.) 

A  will  devising  lands  and  personalty  in 
trust  for  a  minor  grandson  of  testator  until  he 
should  attain  majority,  and  directing  the  trus- 
tee i,,  use  only  so  much  of  the  iucome  there- 
from for  the  support  of  the  minor  as  should 
be  made  necessary  by  accident  or  misfortune 
(the  grandson  having  a  father  living),  and  pro- 
viding  that,  in  case  of  the  death  of  the  grand- 
son without  heirs  of  his  body,  the  land  and 
property,  with  all  its  iucrease  and  accretions, 
should  go  to  the  children  of  testator,  their 
heirs  and  assigns,  creates  a  life  estate  only  in 
the  graidson  on  his  attaining  majority,  with 
remainder  in  fee  to  his  children,  if  any.  and, 
if  not,  to  testator's  children  or  their  heirs. — El- 
dred  v.  Shaw  (Mich.)  70  N.  W.  545. 

[g]  (Mich.:    1897.) 

Under  such  will  the  income  accumulate 
bv  the  trustee  during  the  minority  of  the  grand- 
son became,  on  his  attaining  majority,  a  fund 
taking  lie-  same  course  of  descent  as  the  prop- 
erty from  which  it  was  derived,  the  grandson 
being  entitled  to  the  income  from  it  during  his 
life— Eldred  v.  Shaw  (Mich.)  70  X.  W.  545. 


6.  COXD1TIOXS   AND    LIMITATIONS. 

§   48.    Conditions. 

[a]     (Iown;    189(5.) 

A  will,  after  devising  the  testator's  entire 
estate  in  trust  to  his  executor,  to  be  invested 
so  as  to  produce  an  income,  provided  that  the 
income  should  he  paid  to  his  wife  so  long  as  she 
remained  a  widow;  that,  if  she  remarried,  one 
half  of  his  estate  should  be  paid  to  her,  aud  tin- 
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other  half  to  his  sister,  or.  if  his  sister  was  then 
dead,  divided  equally  among  his  heirs  at  law  by 
blood  kinship.  Held,  that  the  sister,  on  the 
death  of  the  wife  without  having  remarried, 
ntitled  i"  lake  only  as  an  heir.— Opel  v. 
Sh   up  i  l..wa  l  69  N.  W.  500. 

lb]     (Wis.;   1895.) 

A  provision  in  a  will  that  the  land  de- 
vised "shall  in  no  wise  ever  be  subject  to  any 
liability,   execution,   attachment,   or  judg- 
mi  nt  against     the  devisee,  is  void.— Van  Osdell 
v.  Champion,  02  N.  W.  539,  S9  Wis.  661. 

[c]      (Wis.:    189G.) 

Where  land  is  devised  in  fee,  a  condition 
that  the  devisees  shall  not  dispose  of  it  for  a 
certain  period  is  void. — Zillmer  v.  Landguth 
(Wis.)  69  N.  W.  568. 

§   49.    Limitations. 

(Iowa;    1897.) 

Testator  devised  land  to  his  daughter  K., 
without  words  of  limitation,  but  in  subsequent 
clauses  charged  the  devise  with  a  payment  to 
the  other  children  in  case  certain  bequests  to 
them  should  not  equal  K.'s  share,  and  gave  to 
his  wife,  during  wid  jwhood,  the  use  of  the 
land  until  the  children  came  of  age.  Held,  that 
a  later  clause  prov:ding  that,  if  any  child 
should  die  before  majority,  his  share  should  be 
ly  divided  between  the  survivors,  was  an 
ive  limitation  on  the  devise  to  K.  Deem- 
er,  .T..  dissenting,  on  the  ground  that  an  absolute 
devise  cannot  be  limited  by  a  subsequent  con- 
dition.— Iimas  v.  Xeidt  (Iowa)  70  X.  W.  203. 


7.  VESTED     INTERESTS     AND     REMAIN- 
DERS. 

§   50.    Vested  interests. 

[a]  (Iotva;    1S9G.) 

Fiider  a  clause  in  a  will  reciting,  "When 
my  youngest  child  arrives  at  full  age.  I  desire 
that  the  real  estate  lie  equally  divided  between 
my  children,  their  heirs,  or  survivors  of  them." 
said  children  took  no  vested  interest  in  the  land 
until  the  youngest  child  attained  majority,  and 
therefore  a  devise  of  her  interest  therein  by 
one  who  died  before  that  time  passed  no  title 
thereto. — McClain  v.  Capper  (Iowa)  67  N.  W. 
102. 

[b]  (Mien.:    1S94.) 

Testatrix  gave  to  each  of  four  children 
named  one-fifth  part  of  her  estate,  and  to  the 
child  or  children  of  her  married  daughter  the 
other  one-fifth,  provided  that  none  of  the  real 
estate  should  be  sold  until  testatrix's  youngest 
child  was  21  years  old.  and  that,  in  case  such 
married  daughter  should  die  without  leaving  a 
fluid  or  children,  their  one-fifth  should  go  to 
the  four  children  first  mentioned,  share  and 
share  alike.  When  testatrix  died,  such  daugh- 
ter had  one  child  living.  Another  child,  D., 
was  afterwards  born  to  her.  and  thereafter  the 
first  child  died.  The  daughter  died  soon  after 
the  death  of  such  child.  Held,  that  D.,  on  the 
death  of  such  daughter,  was  entitled  to  receive 
ore-fifth  of  the  estate  without  waiting  until 
the  youngest  child  of  the  testatrix  became  21 
years  old.— Moore  v.  Schindehette  (Mich.)  61  N. 
W.  62. 

102  Mich.  612. 

§   51.   Vested  remainders. 

[a]  (Mich.;    1894.) 

A  devise  of  land  providing  that  it  shall 
be  soil  upon  the  maturity  of  the  devisees,  and 
the  proceeds  equally  divided  between  them,  and 
appointing  executors,  but  vesting  no  title  or 
power  of  sale  in  them,  creati  a  a  present  vested 
ainder  in  fee. — Hogan  v.  Hogan  (Mich.)  61 
X.  W.  73. 

102  Mich.  641. 

[b]  (Minn.;    1895.) 

A   devise  to  testator's  father  and  mother. 
and  the  survivor  of  them,  for  life,  with  rights 
4  N.W.DIG.— 02 


to  use,  in  addition  to  the  income,  rents,  and  is- 
sues  thereof,  so  much  of  the  personal  estate  as 
should  be  necessary  for  their  personal  comfort, 
and  on  the  death  of  the  survivor  the  property. 
or  so  much  thereof   as   should  remain   to   go  to 

or's  brother  and  sisters  absolutely,  share 
and  share  alike,  vested  the  absolute  title  to  the 
rents  and  income  iu  the  parents  and  the  sur- 
vivor, so  that  on  the  death  of  the  survivor  no 
vested  remainder  passed  to  the  other  devisees. 
—In  re  Gilbim's  Estate  (Minn.)  63  N.  W.  1028; 
Cowles  v.  Henry.  Id. 

01    Minn.   459. 


8.  RULE   AGAINST   PERPETUITIES. 

§   52.    Suspension  of  power  of  alienation. 

[al     (Iotva:    1894.) 

Code,  §  1920,  declaring  void  every  dis- 
position of  property  which  suspends  the  abso- 
lute power  of  controlling  it  for  more  than  a  cer- 
tain period,  applies  merely  to  the  vesting  of  an 
estate,  and  does  not  affect  its  continuance  after 
it  has  vested.— Phillips  v.  Harrow  (Iowa)  61  N. 
W.  4.".  I. 

93  Iowa,  92. 

[bj     (Iovra;   1895.) 

A  bequest  to  testator's  wife  and  son,  and, 
in  case  they  died  before  the  son's  majority,  then 
to  testator's  heirs,  is  not  iu  violation  of  Code, 
§  1920,  declaring  void  every  disposition  of  prop- 
erty which  suspends  the  absolute  power  of  eon- 
trolling  it  for  more  than  the  lives  of  persons  in 
being,  ami  21  vears  thereafter.  —  Jordan  v. 
Woodin  (Iowa)  01  X.  W.  948. 

[c]  (Mich.;    1894.) 

tor  gave  to  his  wife  the  homestead. 
furniture,  etc..  for  life,  and  directed  that  the 
taxes  and  repairs  on  the  homestead  be  paid  by 
the  executors  "from  my  estate."  He  also  gave 
her  $1,500  per  annum,  to  be  paid  her  by  the 
executors  during  her  natural  life.  He  then 
bequeathed  the  residue  of  his  estate  to  his  five 
children.  Held,  that  such  taxes,  repairs,  and 
annuity  were  a  charge  on  the  estate  so  as  to 
create  a  trust  and  suspend  the  power  of  aliena- 
tion during  the  life  of  the  widow. — Dean  v. 
Mumfonl  (Mich.)  61  X.  W.  7. 
102  Mich.  510. 

[d]  (Mich.;    1S94.) 

Testator,  after  providing  for  his  wife, 
directed  the  remainder  of  his  estate  to  be  di- 
vided equally  between  his  five  children,  or  the 
survivors  of  them,  and,  in  case  any  of  them 
died  leaving  children,  the  interest  of  deceased 
should  go  to  them;  that  the  portions  designated 
for  his  sons  E..  A.,  and  H.  be  held  in  trust  by 
the  executors  for  such  sons,  "their  wives  and 
children."  and  the  income  be  paid  for  the  sup- 
port of  such  sons,  "their  wives  and  children, 
during  the  lives  of  my  said  sons,  and  their 
wives."  to  go,  "upon  the  death  of  my  said  sons 
and  their  wives,"  to  the  children  of  said  sons 
severally,  and  their  heirs.  Hrlil,  that  the  pow- 
er of  alienation  was  not  suspended  for  a  longer 
period  than  two  lives  in  being.  —  Dean  v. 
Mumford  (Mich.)  01  N.  W.  7. 
102  Mich.  510. 

[e]  (Mich.;   1894.) 

Where,  at  the  time  such  will  took  effect, 
H.  was  unmarried,  the  will  should  not  be  con- 
strued to  relate  to  any  wife  H.  might  in  the 
future  marry  so  that  th  ■  estate  would  not  vest 
in   the  children  or  heirs  until  after  the  expira- 

t f  two  lives  in  being,  but  to  relate  to  any 

wife  of  II.  livine  at  the  time  of  testator's  death. 
—Dean  v.  Mumford  (Mich.)  01  X.  W.  7. 
102  Mich.  510. 

[f]  (Mich.;    1895.) 

Tes  ator  gave  a  life  estate  in  separate 
tracts  of  land  to  each  of  his  three  children,  with 
remainder  ov^r  in  each  case  t..  the  body  heirs  of 
all  such  children,  share  and  share  alike.  Held, 
that  since  such  body  heirs  could  not  lie  ascer- 
tained until  the  death  of  all  three  children,  the 
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luspending  the  power 
nf  alienation  during  three  lives  in  bi  inj      Tm 
fant  v.  Nnnneli  h.)  64  N.  W.  4 

In  I     (Mich.!    1890.) 

Wiilihi  the  meaning  of  How.  Ann.  St.    5 

which  provides  that  "the  absolute  power 

of  alienation  shall  not  be  suspended  by  any  lim- 

ion  n  bat( a  er  for  a  longer 
than  during  the  continuanci   ol  two  lives  in  be- 
ing at  te,"  where  

levh  ed  with  a  remainder  over  i'i  fei  .  the 
i   the  I     testa- 
tor's i                                               tl         i  being. 
-Mullreed  v.  Clark  (Mich.)  68  N.  W.  989. 

I  111      (Wis.;     IS!).-,.) 

A  devise  of  land  to  two  person's  jointly, 
and  to  the  survivor  of  then  for  life,  with  re- 
mainder over  to  another,  and,  in  case  the  lat- 
ter should  die  before  attaining  majority,  the 
proceeds  of  sale  of  said  estate  to  be  distributed 
ions  named,  did  uo1 .  v,  ii  bin  i  be  meaning 
of  Rev.  St.  §  2038,  suspend  the  absolute  power 
of  alienation  for  a  longer  period  than  during 
the  continuance  of  two  iives  in  being. — Hughes 
v.  Hughes,  64  N.  \Y.  851,  !M  Wis.  138. 
[i]     (Wis.:    IS!).-,.) 

A  devise  of  land  for  life',  with  remainder 
over,  and;  in  case  the  remainder-man  should  die 
before  attaining  majority,  the  proceeds  of  sale 

thereof  to  be  distributed  to  persons  n ed,  was 

not  obnoxious  to  Rev.  St.  S  2038,  prohibiting 
the  suspension  of  the  absolute  power  ol  aliena- 
tion for  a  longer  period  than  two  lives  in  be- 
ing at  the  creation  of  the  estate. —  Hughes  v. 
Hughes,  04  N.  W.  Sol,  91  Wis.  138: 

[j]     (Wis.:    1S07.) 

Testator  devised  certain  lands  to  a  city, 
to  lie  nsinl  as  the  location  for  a  house  for  the 
aged  anil  poor,  and  a  certain  other  tract  to  he 
use!  as  a  driving  park  and  agricultural  grounds. 
Held  that,  as  the  evident  intention  of  the  will  is 
that  tln>  lands  so  devised  should  be  perpetually 
used    for   the   purposi  .ned,   the  devises 

were  void,  under  Rev.  St.  §§  203S,  2039,  forbid- 
ding the  suspension  of  Hie  power  of  alienation 
beyond  two  lives  in  being, — Beurhaus  v.  City  of 
Watertown  (Wis.)  69  N.  W.  986. 

[hi     (Wis.;    1897.) 

tor  bequeathed  certain  property  in 
trust  to  his  executors  to  pay  the  income  to  his 
wife  and  son,  and  on  their  death  to  convey  to 
a  ciiy  in  trust  for  designated  charitable  pur- 
poses. The  will  provided  that  certain  parcels 
of  such  real  estate  "shall  not  he  sold  or  incuiu- 
1m  red."  Held,  that  (he  limitation  as  to  the 
alienation  applied  only  to  the  first  executors 
during  the  lives  of  the  widow  and  son,  and  was 
valid.— Beurhaus  v.  City  of  Watertown  (Wis.) 
i»  X.  W.  USG. 


9.  ESTATES   IN   TRUST. 

§   53.    Validity  and  operation, 
[a]     (Iovra;    1S94.) 

Testatrix  devised  her  estate  in  trust  to 
her  son  for  the  use  of  his  two  children  should 
1  survive  him,  or,  in  case  testatrix  and  his 
said  two  children  both  survived  said  sen,  the 
ildren  to  take  the  property  in  trust  as  he 
would  have  done,  hut  for  the  use  of  their  issue, 
and  upon  the  death  of  both  without  issue  it  was 
to  be  divided  as  if  she  had,  survived  both  and 
died  intestate.  Testatrix's  son  was  to'  have 
exclusive  management,  with  as  full  right  to  sell 
or  otherwise  control  the  property  "as  execu- 
tor" as  though  he  had  "acquired  the  absolute 
title  to  all  of  said  property  by  purchase."  Ex- 
empted from  giving  bonds,  proving  inventories, 
or  obtaining  approval  or  consent  from  any 
court,  he  was  "to  act  as.  in  his  judgment,  may 
seem  best  for  the  interests  of  the  residuary 
legatees,"  and,  in  case  his  children  bi 
roes,  their  powers  were  to  be  the  same.  Ho 
died  shortly  after  entering  upon  the  trust,  his 
children    surviving.     Held,    that    the    two    chil- 


the  accumulations  to  the  , 
sequent  upon  their  father' 

.'.    with    thi 
I 

;,,-,,,,  j, p-d. —Sneer  v.  Slui/ 
i  •'.!    \.   W.  397. 

:■::  Iowa,  62. 

Il>]     (Wis.;    1895.) 

Where  n  i'   tator  beam  ithed  cert 

I   to  "I..   S.,  as  tl  i. 

er  spec      I    for  my  son   J. 
><  I  <>"■  di  lighter  IV."  and  this  was  followed  i 
i  lal  trust  provision  in  favor  of  hi    son  .1  . 

hnl    none   in    favor   of   his   dan-liter    I'...    held 
Word  "to"  is  to  be  supplied  after  tin-  word  "and." 
and  B.  takes  (he  bequest  free  from  any  ii 
In   re  Zentner*s   Estate   iWis.i   63  ,\. '  W.    L62 
00  Wis.  L':;<;;    Schintz  v.  Schintz,   Id. 

[C]       (\\  is.;     1SU7.) 

A    devise    of    a    fund    in    trust    for    v: 

tble   purposes   is   not  invalid    because   i' 
(te  the  amounts  to  i«-  used  for 
the  respective  trust  purposes.— Beurhaus  v.  City 
of  Watertown  (Wis.)  69  N.  W.  986. 


VII.    RIGHTS  AND  LIABILITIES  OF 
DEVISEES   AND   LEGATEES. 

Limitation   of  action  by   legatee,  see   "Limita- 
tion of  Actions,"   §  19. 

J   54.    Acceptance   of  devise. 
(Mich.;    1896.) 

A  Second  life  tenant,  whose  term  was 
to  follow  another  life  estate,  during  the  life  of 
(he     first    tenant  I    a     tax     deed    on    tin. 

plop,  rlv,  which  he  recorded.  On  (he  death  of 
the  first  life  tenant  he  took  possession,  and 
afterwards  conveyed  the  property  by  warranty 

Held,  that   the  questii  n  n  he1  i 
accepted  under  the  devise  was  for  the  jury.— 
Defreese  v.  Lake  (Mich.)  67  X.  W.  505. 

§   55.    Cumulative    or    substitutional    be- 
quest. 
(Wis.;    1895.) 

A  husband  executed  a  bond  for  $0,000, 
payable  upon  his  death  to  the  wife,  or  her  heirs. 
"in  full  of  all  other  demands  of  dower  or  other- 
wise" in  his  property,  and  secured  the  same  by 
mortgage  on  his  property.  Subsequently  he  exe- 
cuted a  will  with  a  provision  as  follows:  "I  give, 
devise,  and  bequeath,  in  lieu  of  all  other  allow- 
ances, to  my  wife  *  *  *  the  sum  of  $6, 
000.00,"  for  her  own  use  and  during  her  life. 
Held,  that  the  bequest  in  the  will  was  a  substitute 
for  the  amount  due  by  the  bond. — Graves  v. 
Graves'  Ex'r  (Wis.)  63  X.  W.  271. 
90  Wis.  306. 

§   56.    General,    demonstrative,    and     spe- 
cific bequests. 
Ea]     (Mich.;    1895.) 

A  will  provided  that  a  certain  bequest 
should  be  paid  out  of  personal  property  on 
hand  after  the  death  of  the  testator's  wife,  be- 
fore any  division  of  the  personal  property. 
Held  to  be  a  demonstrative,  not  a  specific,  leg- 
acy; and,  there  being  nothing  in  the  will  to 
show  an  intent  to  charge  with  this  legacy  land 
specifically  devised,  it  was  not  chargeable  up- 
on the  real  estate,  upon  failure  of  the  personal 
S  to  pay  it.— Hibler  v.  Hibler  (Mich.)  62 
X.  W.  361. 

104  Mich.  274. 

[b]      (Mich.;    1S95.) 

A  gift  in  a  will  to  a  nephew,  the  owner 
of  a  tract  of  land,  of  $400,  "the  said  ¥100  to  be 
paid  by  my  executor  by  assigning  and  transfer- 
ring" to  the  legatee  a  certain  mortgage  on  the 
land,  is  a  specific  legacy,  and.  in  case  the  mort- 
gage is  discharged  before  testator's  death,  the 
legatee  is  not  entitled  to  receive  $400  in  mom. 
—Wheeler  v.  Wood  (Mich.)  02  X.  W.  577. 
104  Mich.  414. 
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Ic]      CUis.;    189.1.) 

Where  a  testator  bequeathed  to  his  son 
a  certain  mortgage,  and  provided  that,  in  case 
of  his  son's  death  before  majority,  certain  lega- 
cies should  be  paid  to  persons  named,  without 
designating  the  fund  from  which  they  were  to 
be  paid,  and  which  amounted  to  more  than  the 
entire  personal  estate,  and  a  codicil  provided 
thai  said  legacies  should  be  paid  from  the  per- 
sonal estate,  the  mortgage  bequeathed  to  saio 
son,  on  his  decease  before  attaining  majority, 
must  be  applied  in  payment  of  said  legacies. — 
Hughes  v.  Hughes,  64  N.  \Y.  851,  91  Wis.  138. 

§   57.    Support  of  widow  and  children. 

(Mich.:    1895.) 

Where  a  will  directs  the  executrix  (tes- 
tator's wife)  to  apply  the  income  of  the  estate 
to  the  support  of  herself  and  children,  and,  if 
the  income  is  sufficient,  to  pay  a  certain  sum 
annually  to  a  child,  the  mere  fact  that  the  wid- 
ow continued  to  liye  in  the  same  manner  as  be- 
fore testator's  death,  while  her  altered  circum- 
stances might  warrant  reduced  expenses,  will 
not  entitle  the  child  to  an  order  that  the  exec- 
utrix pay  the  annuity,  or  be  removed  from  her 
office,  in  the  absence  of  evidence  that  the  in- 
come of  the  estate  was  extravagantly  used. — 
Koehm  v.  Clark  (Mich.)  61  N.  W.  882. 
104  Mich.  1. 

§   58.    Control   of   property — Cutting  tim- 
ber. 
(Mich.;    1894.) 

Where  a  will  provides  that  the  widow 
shall  "have  control"  of  certain  land  until  the 
devisees  become  of  age,  and  that  she  shall 
"have  firewood  off"  a  part  thereof,  she  is  en- 
titled only  to  firewood  from  that  part  of  the 
land,  and  cannot  cut  the  more  valuable  timber 
into  lumber,  and  buy  fuel  with  the  proceeds  of 
the  sale  thereof.— Hogan  v.  Hogan  (Mich.)  61 
X.  W.  73. 

102  Mich.  641. 

§  59.   Advancements. 

[a]  (Iowa;   1S9G.) 

A  father  devised  to  his  three  sons  equally 
the  residue  of  his  estate,  providing  that,  for 
purposes  of  distribution,  the  principal  of  all  ad- 
vancements should  be  consideied  as  part  of  the 
residue  in  their  hands,  respectively,  and  that, 
in  case  of  conveyances,  the  consideration  nam- 
ed therein,  or,  if  none  was  named,  the  actual 
cash  value  at  the  time  of  distribution,  should 
be  treated  as  the  amount  of  the  advancement. 
Several  years  before  his  death,  he  purchased 
for  one  son  a  farm,  and  put  him  in  possession, 
hut  retained  title  thereto.  This  farm  was  al- 
lotted to  such  sou  by  the  executors.  Held, 
that  the  cash  value  of  the  farm  at  the  time  of 
distribution  should  include  the  value  of  im- 
provements made  by  the  son  while  in  posses- 
sion, by  his  own  labor  and  with  money  char- 
ged against  him  in  the  settlement  as  advance- 
ments; it  not  appearing  that  the  father  intend- 
ed the  value  of  the  improvements  to  be  credits 

ist  the  advancements. — 'Ballinger  v.  Con- 
nahle  (Iowa)  09  N.  W.  43S. 

[b]  (Iowa;   1S97.) 

Under  provision  of  a  will  that  all  advance- 
ments to  testator's  sons  should  he  considered 
part  of  his  estate  in  their  hands,  "the  consider- 
ation named  in  the  conveyance  to  be  consider- 
ed, for  the  purpose  of  settlement,  the  amount 
of  the  advancement,  or,  if  no  sum  is  named,  the 
actual  cash  value  of  the  same  at  the  time  of 
the  division  of  the  estate  shall  be  considered 
its  value,"  where  testator  had  conveyed  land 
to  a  son  by  deed  reciting  a  consideration  of 
one  dollar  and  love  and  affection,  and  simultane- 
ously the  son  executed  to  him  ;i  writing  recit- 
ing the  receipt  of  the  conveyance,  and  the  value 
at  which  the  property  was  estimated,  and  that 
such  sum  was  received  by  him  as  an  advance- 
ment, and  that  hi'  was  to  he  charged  with  it  if 
his  father  died  intestate,  the  advancement  will 


be  considered  as  of  that  value,  and  not  as  of 
the  value  of  the  land  at  time  of  division  of  the 
estate.-  Ballinger  v.  Connable  (Iowa)  69  N.  W. 
1033. 
[e]     (Iowa;   1S97.) 

Testator  signed  notes  as  surety  for  his  son, 
with  the  understanding  that,  if  compelled  to  pay 
same,  the  amount  should  be  deducted  from  the 
son's  share  of  the  estate.  Some  of  the  notes 
were  paid  by  testator,  who  kept  them  as  mem- 
oranda, and  others  were  paid  by  his  adminis- 
trator. Held,  that  the  sums  so  paid  were  ad- 
vancements.—In  re  Pickenbrock's  Estate 
(Iowa)  70  N.  W.  1094;   In  re  Jordan,  Id. 

Id]     (Mien.;    1S!»7.) 

A  decree  that  sums  paid  by  the  testator  to 
a  legatee  were  advancements  is  erroneous, 
where  there  is  no  evidence  that  they  were  in- 
tended as  such,  and  the  money  was  ::iven  to 
the  legatee,  who  was  testator's  daughter,  in 
small  sums,  while  she  was  in  great  financial 
distress. — Carmichael  v.  Lathrop  (Mich.)  70  N. 
W.  575. 

§  60.    Ademption,  satisfaction,  and  lapse. 

[a]  (Mien.;   1895.) 

Testator's  daughter  was  to  receive,  by 
his  will,  a  bequest  one  year  after  the  death  of 
himself  and  wife,  but  the  daughter  died  before 
the  wife.  Held,  that  the  legacy  did  not  lapse, 
but  became  vested  in  the  daughter,  upon  the 
death  of  the  testator,  and  should  descend  to  her 
heirs.— Hibler  v.  Hibler  (Mich.)  02  N.  W.  301. 
104  Mich.   274. 

[b]  (Mich.;    189G.) 

By  a  will  the  three  daughters  of  a  testa- 
tor were  made  equal  residuary  devisees  and  leg- 
atees of  all  his  property  at  the  death  of  his  wife. 
He  afterwards  conveyed  real  estate  to  each  of 
two  daughters,  and  intended  to  do  equally  well 
by  the  third,  but  had  made  no  conveyance  to  her 
at  the  time  of  his  death.  Field,  the  share  of  tin- 
personalty  receivable  by  each  of  the  two  daugh- 
ters under  the  will  being  greater  than  the  value 
of  the  realty  conveyed  to  her,  that  the  bequests 
to  them  should  be  considered  adeemed  to  that  ex- 
tent.— Carmichael  v.  Lathrop  (Mich.)  00  N.  W. 
350. 

Ic]     (Mich.;    JS06.) 

A  general  bequest  to  a  child,  of  a  share 
of  testator's  personalty,  may  be  satisfied  pro 
tanto  by  a  convey  uce  of  real  estate  during  the 
life  of  the  testatoi.  where  such  is  the  clear  inten- 
tion: such  conveyance  not  operating  as  a  rev- 
ocation of  the  bequest,  but  as  a  satisfaction. — 
Carmichael  v.  Lathrop  (Mich.)  66  N.  W.  350. 

§   61.    Charge    of    legacies    on    estate    and 
on  land. 

[a]  (Iowa;    1894.) 

A  testator  devised  lands  to  his  son,  to 
take  effect  at  the  death  or  remarriage  of  the 
widow,  on  payment  by  him  of  certain  legacies 
when  he  reached  the  age  of  21  years,  "provided 
he  is  then  entitled  to  possession  of  said  lands: 
if  not,  at  such  time  as  by  the  terms  of  this  will 
he  shall  come  in  possession  thereof."  Held, 
that  the  legacies  were  not  due  and  payable  w  le 
the  widow  was  alive  and  unmarried,  though  the 
son  had  become  of  age,  and  had  obtained  a  deed 
of  the  property  from  her. — Ford  v.  Krambeer 
How;,)  01  N.  W.  174,  92  Iowa,  521;  Dunning 
v.  Same,  Id.;    Thayer  v.  Same,  Id. 

[b]  (Iowa;    1896.) 

Testator,  alter  making  certain  legacies 
to  be  paid  from  the  proceeds  of  the  realty,  gave 
other  legacies,  to  be  paid  from  the  avails  of 
personalty,  and  subsequently  gave  the  residuary 
estate,  real  and  personal,  to  he  divided  among 
certain  persons.  Held  that,  in  case  the  per- 
sonal estate  was  insufficient  for  the  payment 
of  the  legacies  directed  to  be  paid  therefrom, 
such  legacies,  alter  payment  of  the  legacies 
directed  to  bo  paid  from  the  proceeds  id'  the 
realty,  should  also  be  paid  from  the  balance  of 


1959    (§  61) 


wills,  vii.,  vnn,— WITNESS, I 


l'JGO 


£1!''''.  l,;':V,'',.,'b_In    re   Ncwcomb's   Will    (Iowa) 

l<l     (Iowa.)    1896.) 

.  A  testator  bequeathed  to  his  daughter  a  pe- 
'  umary  legacy,  and  devised  to  his  son  ci  rtain  de- 
Krnl '  ind   the  residue  of  all  bis 

estate,  real  and  personal.    Held,  that  the  legacy 
to  the  daughter  was  not  a  charge  on  the  prop- 
"  thi   e  tate  specific  ally  devised  to  the  son 
re   Peet'a   Estate   (Iowa)  68   \.   W.   Tor/; 
1  'itkin  v.  Peet,  Id. 

|dl     iloivn;    1897.) 

After  declaring  that  bis  widow,  during  her 
widowhood  and  the  minority  of  the  children 
should  have  the  use-  of  the  land  devised  to  the 
latter,  testator  provided  that,  if  she  remarried, 
she  should  haw  $50  a  year  for  cadi  child  un- 
der 15  years  of  age,  but  thai  the  land  should  go 
to  the  use  of  the  respective  children  as  Darned 
in  my  will."  Held,  thai  said  yearly  sum  was 
a  charge  against  the  estate,  and  not  against  the 
NW    208tteil  land.— Iimas  v.  Neidt  (Iowa)  70 

lej     (Mich.;    1895.) 

Deceased  was  possessed,  as  he  knew,  of 
no  property  other  than  that  mentioned  in  clause 
10  of  bis  will,  and  that  devised  to  him  by  bis  un- 
cle, whose  wife  bad  a  life  interest  therein,  with 
an  expectancy  of  20  years,  lie  made  several 
bequests  mainly  for  the  support  and  education 
of  miner  children,  and  then  bequeathed  the  prop- 
erty mentioned  in  clause  10  to  his  sister,  and  also 
gave  her  the  property  left  by  his  uncle,  subject 
to  certain  charges.  If  paid  out  of  the  prop- 
erty left  by  lus  uncle,  the  legacies  and  other 
charges  would  nearly  exhaust  it.  He  wrote  his 
sister  a  short  time  before  his  death  that  he  bad 
given  her  a  liberal  share  of  this  property  Held 
that  it  was  testator's  intention  that  the' legacies 
should  be  paid  out  of  the  property  mentioned  in 
clause  10.— Thurber  v.  Battey  (Mich.)  03  N.  W. 

105   Mich.   71S. 
[f]     (Mich.;    1S95.) 

A  will  devised  all  testatrix's  "real  estate, 
personal  property,  and  household  effects"  to  her 
nephew,  subject  to  a  provision* that  he  pay  cer- 
tain legacies.  Held,  that  such  legacies  were  a 
charge  upon  testatrix's  entire  estate.— Chase  v 
Warner  (Mich.)  64  N.  W.  730. 


takes  the  bequest  after,  and  not  before  the 

I':';",""1::'  I ''-.l.gacies.-lnreZcntne's 

Estate  (Wis.)  63  V  w.  162,  90  Wis.  236; 

Schintz  v.  Schintz,  Id. 

VIII.    CONTRACT  TO  MAKE  WILL. 
§  6.4.    Performance. 

(Willi.;      IS!>7.) 

Al>  antenuptial  contract  provided  that,  on 
'"'    ">->•'•'/'  who   had   been 

bos  housekeeper,  should  be  given  a  horn, 
'"",  ,amou,n1  monthly,  quarterly,  or  yearly  as 

l'TM  enable  her  to  live  in  coi rt.  aid  as  she 

had  previously  lived,  and,  in  ci  i  ,  kness, 
""'  amount  necessary  for  can  medii  al  ex- 
uiid  ,,'!%  :V"l,,"'!,i"r  nece8«"7  eipenditures, 
';/„;,•(  7i  /  deitb:  the  expenses  of  the  funeral 
Held,  that  a  devise  to  the  wife,  for  life  and 
duimg  her  widowhood,  of  what  was  left  of  the 
name   farm   after  deducting  the   pari    d< 

to  a  nephew,  with  the  right  to  Brev I   fr 

all  such  farm,  and  of  the  hous.  i    and 

two  horses,  and  of  a  trust  fund  of  $5,000  for 
her  use  according  to   the   trusta  retion 

was  a  sufficient  performance  of  the  contract  — 
Ihompson  v.  Tucker-Osborn  (Mich.)  63  N.  W. 


WITNESS. 


§  62.    Effect  of  widow's  election, 
[a]     (Iowa;    1S9C.) 

Testatoi  gave  his  wife  certain  personal 
property,  and  gave  the  residue  of  his  estate  con- 
sisting largely  of  land,  to  other  beneficiaries 
She  executed  to  the  executors  an  instrument 
winch  recited  that  she  thereby  accepted  the  pro- 
visions in  the  will  on  condition  that  the  execu- 
tors pay  her  $10,000,  in  addition  to  all  the  provi- 
sions made  for  her  by  such  will.  The  residuary 
legatees  relinquished  their  interest  in  .f  10  000 
and  authorized  its  payment  on  condition  that  the 
widow  should  not  waive  the  provisions  of  the 
will.  The  money  was  paid  to  her  on  such  condi- 
tion. Held  to  vest  in  the  estate,  for  the  benefit 
of  the  legatees  and  devisees  other  than  the  wid- 
ow, all  right  to  the  real  estate  and  other  prop- 
erty which  she  might  otherwise  have  claimed  — 
Baldwin  v.  Hill  (Iowa)  66  N  W.  SS9. 
lb]     (Mich.;    1894.) 

A   will   void  because  of  its  provisions  as 
to  testators  widow  is  not  rendered  valid  bv  the 
election  of  the   widow  to  take  under  the  law — 
Dean  v.  Mumford  (Mich.)  01  N    W    7 
102  Mich.  510. 

§   63.    Priorities. 
(Wis.;    1895.) 

A  testator  in  a  codicil  revoked  a  trust  of 
one-sixth  of  the  rest,  residue,  and  remainder"  of 
his  estate,  after  providing  for  the  payment  of  sev- 
eral legacies,  and  "instead  thereof " 'gave  and  be- 
queathed to  the  legatee  "in  her  own  right  the  said 
one-sixth  of  the  rest"  of  his  estate,  "which  shall 
remain  after  the  death"  of  his  wife.    Held    the 
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L    COMPETENCY. 
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Of  expert,  see  "Evidence,"  §§  55,  56,  60-63 

yuahrication  to  give  opinion,   see   "Evidence  " 
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WITNESS,  I.  1. 


(8  8)    1962 


1.  IN  GENERAL. 

§   1.    In  general. 

[ji]     (Iowa:    1897.) 

One  testifying  to  admissions  of  the  parties 
Wore  him  as  referee  Deed  not  show  his  appoint- 
ment, he  ha  viiii;  a  right  as  a  private  person  to 
testify  to  thorn.— O'Brien  v.  Stambach  (Iowa) 
69  N.  W.  1133. 

[b]     (Neb.:    1895.) 

A    contract   under    which   the   work    was 

done   for   which    a    mechanic's   lien   is    claimed 

be  proved  bv  an  employs  of  the  claimant. 

—Blazer  v.  Rogner,  63  N.  W.  846,  45  Neb.  588. 

§  2.  Mental  capacity. 

[a]  (Mich.;    1894.) 

Where  a  witness  is  sworn  without  in- 
quiry by  the  court  as  to  his  sanity,  but  there  is 
evidence  that  he  is  demented,  it  is  proper  to 
charge  that,  if  the  jury  believe  from  the  evi- 
dence that  the  witness  is  without  sufficient 
mental  capacity  to  understand  what  is  going 
on.  they  are  not  at  liberty  to  consider  his  tes- 
timony. MeGrath,  C.  J.,  dissenting.— Bowdle 
v.  Detroit  St.  Ry.  Co.  (Mich.)  61  N.  W.  529. 
103  Mich.  272. 

[b]  (Minn.;    1805.) 

Where  a  witness'  sanity  is  attacked  in 
order  to  impeach  his  competency  or  credibility, 
evidence  of  prior  temporary  delusions  and  of  in- 
sanity of  ancestors  and  relatives  is  insufficient  to 
take  the  question  of  sanity  to  the  jury,  and  it 
was  hence  not  error  to  reject  the  same,  in  the 
absence  of  other  evidence. — State  v.  Hayward 
(Minn.)  65  N.  W  63. 
62  Minn.  474. 

§  3.    Child. 

(S.  D.:   1895.) 

Whether  a  boy  11  years  old  is  able  to 
discriminate  between  right  and  wrong,  and 
knows  the  nature  of  an  oath,  so  as  to  render 
him  competent  as  a  witness,  are  questions  for 
the  trial  court.— State  v.  Reddington  (S.  D.)  64 
N.  W.  170. 

§  4.   Juror. 

[a]  (Iowa:   1896.) 

Code,  §  4433,  provides  that,  if  a  juror  have 
any  personal  knowledge  respecting  a  fad  in  con- 
troversy in  a  cause,  he  must  declare  the  same 
in  open  court.  On  the  statement  by  the  court 
that,  if  any  juror  had  any  personal  knowledge 
concerning  any  fact  in  controversy,  it  was  his 
duty  to  disclose  the  same,  a  juror  stated  that  he 
had  such  knowledge,  and  was  sworn  as  a  wit- 
ness, and  testified  thereto.  Held,  that  the  pro- 
ceeding was  not  objectionable. —  State  v.  Cava- 
naugh  (Iowa)  68  N.  W.  452. 

[b]  (Iowa;    1890.) 

The  objection  to  placing  a  juror  on  the  wit- 
ness stand,  that  the  case  thereby  proceeds  to  11 
jurors,  is  unfounded.  —  State  v.  Cavanaugh 
(Iowa)  68  N.  W.  452. 

§  5.    Grand  jurors. 
(Minn.:    1894.) 

A  grand  juror  is  not  competent  to  testi- 
fy in  a  civil  case  as  to  the  statements  of  a  wit- 
ness before  the  grand  jury. — Loveland  v.  Cool- 
ey  (Minn.)  61  N.  W.  138. 
59  Minn.   259. 

§   6.   Husband  and   wife. 

[a]     (Iowa;    1896.) 

In  an  action  by  a  woman  on  a  promis- 
sory note,  her  husband  in  not  a  competent  wit- 
ness for  defendants,  within  Code,  §  3641,  mak- 
ing husband  and  wife  incompetent  witnesses  one 
against  the  other,  "except  in  a  criminal  prose- 
cution for  a  crime  committed  one  against  the 
other,  or  in  a  civil  actio..  >r  proceeding  one 
against  the  other." — Ward  v.  Dickson  (Iowa)  65 
N.  \V.  997. 


[b]     (Neb.;    1895.) 

Under  Code  Civ.  Proe  §  331,  providing 
that  the  wife  can  in  no  case  be  a  witness  against 
her  husband,  except  in  a  criminal  proceeding  for 
a  crime  committed  by  one  against  the  other,  and 
Id.  §  328.  declaring  that  "neither  husband  nor 
wife  can  be  examined  in  any  case,  as  to  any 
communication  made  by  the  one  to  the  other 
while  married,"  a  wife  cannot  be  examined  as  a 
witness  against  her  husband,  over  his  objection, 
in  a  suit  by  the  latter  against  his  son  to  obtain 
the  rescission  of  a  deed  alleged  to  have  been 
executed  bv  the  father  to  the  son. — Libs  v.  Lihs 
(Neb.)  62  N.  W.  457. 

44  Neb.  143. 
Ic]     (Neb.;    1895.) 

In  an  action  by  a  wife  against  her  hus- 
band and  her  son  to  cancel,  for  fraud,  a  joint 
deed  of  her  husband  and  herself  to  the  son.  tin' 
husband  being  a  mere  nominal  defendant,  plain- 
tiff may  testify  in  her  own  behalf.  —  Bucking- 
ham v.  Roar  (Neb.)  63  N.  W.  398. 

45  Neb.   244. 

Id]     (Neb.;    1895.) 

tinder  Code  Civ.  Proe.  §  331,  providing 
that  neither  husband  nor  wife  shall  be  compe- 
tent to  testify  against  the  other  except  in  crim- 
inal proceedings,  the  wife  is  not  a  competent 
witness  against  the  husband  in  an  action  by 
her  against  him  for  slander.— Bohner  v.  Bohner 
64  N.  W.  700,  40  Neb.  2t)4. 

[e]  (Wis.;    1896.) 

Evidence  that  a  memorandum  of  a  con- 
tract of  sale  was  entered  in  the  books  of  ac- 
count of  the  vendee  by  his  wife,  acting  as  his 
bookkeeper,  at  his  direction,  in  the  presence  of 
the  parties,  and  then  read  over  to  them  by  her, 
will  not  render  the  wife  competent  to  testify 
what  the  contract  was. — Hazer  v.  Streich  (Wis.) 

66  N.  W.  720. 

92  .Wis.  505. 

[f]  (Wis.:   1896.) 

The  husband  of  a  legatee  incompetent 
as  a  witness  under  Rev.  St.  §  4069,  cannot 
testify  in  her  behalf  in  a  proceeding  to  which 
he  is  not  a  party. — In  re  Valentine's  Will  (Wis.) 

67  N.  W.  12. 

93  Wis.  45. 

[g]  (Wis.:   1896.) 

The  wife  of  one  of  two  defendants  is  not  a 
competent  witness  in  favor  of  the  other  defendant 
as  to  matters  in  which  the  defense  of  the  two  is 
the  same.— Bartlett  v.  Clough  (Wis.)  68  N.  W. 
875. 

§  7.   Action  for  alienating  affections. 

(Mich.;    1895.) 

In  an  action  against  plaintiff's  father-in- 
law  for  the  alienation  of  the  affections  of  her 
husband,  evidence  by  the  husband  is  inadmissi- 
ble to  contradict  thai  of  the  wife,  since  How.  St. 
§  75411,  provides  that  the  husband  and  wife  can- 
not be  witnesses  against  each  other.  —  Rice  v. 
Rice  (Mich.)  62  N.  W.  833. 
104  Mich.  371. 

§  8.   Prosecution  for  adultery. 

[a]  (Mich.;    1895.) 

On  a  prosecution  for  adultery,  the  hus- 
band of  the  woman  with  whom  it  is  alleged  to 
have  been  committed  is  incompetent  to  testify 
to  facts  tending  to  establish  the  offense.— Peo- 
ple v.  Fowler  (Mich.)  62  N.  W.  572. 
104  Mich.   449. 

[b]  (Mich.;    1896.) 

On  a  prosecution  for  adultery,  the  hus- 
band of  the  one  with  whom  he  is  alleged  to 
have  committed  the  offense  may  testify  to  his 
marriage  to  her. — People  v.  Isham  (Mich.)  67 
N.  W.  S19. 
[e]     (Mich.;   1896.) 

A    wife   who   lias   instituted   prosecution 
of  her  husband  for  adultery  cannot  testify  that 
she  is  his  wife;    2  How.   Ann.   St.   §   7546,  pro- 
viding  that   in    a   proceeding   instituted    bj 
husband   or   wife    in    consequence   of    adultery 


WITNESS,  1.  1,  a 


(§  Hj     1904 


they  shall  not  be  competent    to  testify. — Peo- 
ple v.  [sham  (Mich.)  07  N.  W-  819, 

I  ill      (Mich.;     IS!li;.l 

l  n  a  prosi  eui  ion  of  a  man  Cot  adul 
his  wile  eannol  testify  for  the  state  as  to  her 
marriage  to,  and  cohabitation  with,  defendant. 
People  v.  tmes  (Mich.)  68  N.  W.  I  .. 


2.  PRIVILEGED  COMMUNICATIONS. 

§   9.    Communications    to   attorney, 
la]     (Vol,.;    1896.) 

information   voluntarily   intrusted   to  an 
ney  at  law  is  not  a  privileged  communica- 
tion   when   the  relation   of   attorney   and   client 
does    not    exist.    -Home   Fire   Ins.   Co.   v.    Berg 
05  N.  W.  780,  40  Neb.  000. 

lb)     (Neb.;    1807.) 

Communications  voluntarily  made  to  an  at- 
torney after  he  has  refused  to  accept  employ- 
ment in  the  ease  to  which  they  relart 'e  not 

privileged.     Farley   v.    Peebles  (Neb.)  70  N.   \V. 
231. 

§    10.   Relation  of  attorney  and  client. 

[a]  (Iowa;   1895.) 

Code,  §  3043,  providing  that  no  attor- 
ney, in  giving  testimony,  shall  disclose  any  con- 
fidential communication  made  to  him  in  his 
professional  capacity,  does  not  prohibit  an  at- 
torney from  testifying,  on  an  issue  as  to  whether 
a  deed  to  a  decedent  was  intended  as  a  mort- 
gage, that  he  acted  for  decedent's  administrator 
in  collecting  a  note  made  by  the  grantor  to  de- 
cedent, and  that  on  its  payment  the  land  cov- 
ered by  the  deed  was  recomveyed  to  the  grantor. 
—Caldwell  v.  Melvedt  (Iowa)  61  N.  W.  1090,  93 
Iowa,  730;   Same  v.  Tow,  Id. 

[b]  (Iowa;    JS95.) 

On  an  issue  as  to  whether  an. agreement 
was  made,  at  the  time  of  the  execution  of  a 
mortgage  securing  several  debts,  that  its  pro- 
ceeds should  he  applied  first  to  the  payment  of 
a  specific  debt,  testimony  of  the  attorney  who 
drew  up  the  mortgage  as  to  the  conversation 
1  >et  ween  the  parties  at  the  time  is  competent, 
the  matter  not  being  privileged. — Wyland  v. 
Griffith  (Iowa)  64  N.  W.  073. 

[c]  (Iowa;    189G.) 

In  a  civil  ..ction  for  seduction,  a  witness 
for  defendant  testified  that,  prior  to  the  alleged 
si  Suction,  he  had  intercourse  with  plaintiff. 
Afterwards,  she,  her  father,  her  attorney,  and 
such  witness  had  a  conversation  in  her  attor- 
ney's office  as  to  a  certain  plan  to  relieve  her 
from  the  effect  of  the  witness'  testimony  in 
nting  her  from  obtaining  employment  as 
:i  school  teacher;  and  such  attorney  agreed 
that,  if  witness  was  prosecuted,  he  would  act  as 
his  attorney.  Held,  in  a  subsequent  prosecu- 
tiun  of  such  witness  for  perjury,  that  what  was 
said  by  witness  in  such  conversation  in  the  hear- 
ing of  such  attorney,  prior  to  their  agreement, 
was  not  privileged. — State  v.  Swafford  (Iowa) 
07  N.  W.  2S4. 

(ilj     (Midi.:    1895.) 

Communications  to  an  attorney  with  ref- 
erence to  a  matter  between  him  and  his  client, 
made,  in  the  client's  presence,  by  one  who  re- 
tained him  for  the  client,  and  was  to  pay  him 
for  his  services,  are  not  privileged,  in  an  action 
by  the  client  against  the  person  making  them. 
-Frank  v.  Morley's  Estate  (Mich.)  04  N.  W. 
r>77. 

[ej     (Neb.;    1895.) 

Under  Code  Civ.  Proc.  §  32S,  subd.  4, 
and  Td.  5  333.  making  privileged  communications 
between  attorney  and  client,  a  communication  to 
an  attorney  is  not  privileged  unless  the  relation 
of  attorney  and  client  existed  at  the  time  it  was 
made.— Basye  v.  State  (Neb.)  63  N.  W.  811. 
45  Neb.  201. 

If]      (S.  D.:    1894.) 

Au  attorney  cannot,  without  the  consent 
of  his  client,  be  examined  as  to  any  communica- 


tion made  by  the  client  to  him.  or  his  advice  given 
thereon,   in   I  be  i  prol       ional  ei 

L'oi  .  er  U 

Co,  v.  If    ier  (S.  D.)  61  N.  W   446. 
6  S.  D.  (29, 

§11.    Communication*    to    dentist. 
(Bflch.;    1895.) 

II"".    St   5   7."1<>,    providing   that   eom- 

d ications   to  persons  authorized  to  pra 

tie  or  surgery  shall  be  privileged,  relates 
to  general   practitioners,  and  dentists  are  not 
"surgeons,"    within    the    meaning   of  such   act. — 
People  v   De  I.  an.  i  Mich.)  82  N.  W.  709. 
nil   Mich. 

§    12.    Testimony   of    physicians    concern- 
ing patient. 
|a]     (Iowa:    1895.) 

Code,  S  3643,  providing  that  a  physician 
shall  not  give  in  evidence  any  confidential  commu- 
nication properly  intrusted  to  him  in  his  profes 
sional  capacity,  extends  to  the  knowledge  ac- 
quire,! by  personal  examination  of  a  patient. — 
Prader  v.  National  .Masonic  Accident  Ass'u 
(Iowa)  03  N.  W.  601. 

[b]     (Iowa;    1890.) 

Communications  from  one  physician  to  an- 
other, made  to  secure  the  aid  of  the  latter  in 
the  commission  o*   an   abortion,   are   not    privi- 
leged—State v.  Smith  (Iowa)  08  N.  W.  428. 
[Cl     (Wis.;    1897.1 

The  provision  of  Rev.  St.  §  4075,  that  no 
physician  or  surgeon  "shall  be  compel1. 
disclose  any  information"  acquired  in  his  pro- 
fessional capacity  which  was  necessary  to  en- 
able him  to  prescribe  for  a  patient,  is  for  the 
benefit  of  the  patient,  and  renders  the  informa- 
tion privileged,  so  that  the  physician  not  only 
cannot  be  "compelled"  to  disclose  it,  but  will 
not  be  "allowed"  to  disclose  it,  without  the 
patient's  consent.  Newman,  J.,  dissenting. — 
Boyle  v.  Northwestern  Mutual  Relief  Ass'n 
(Wis.)  70  N.  W.  351. 

§   13.    Communications    to    clergyman. 

(Iowa;   1895.) 

Code,  S  3043,  making  confidential  com- 
munications to  a  minister  in  his  professional 
capacity  privileged,  does  not  prevent  a  minister 
to  whom  one  accused  of  crime  makes  a  volun- 
tary statement  in  justification  of  his  acts  from 
testifying  to  such  statements  on  the  trial  of 
such  person  on  an  indictment  subsequently 
found,  but  based  on  the  same  facts  as  the  first 
accusation. — State  v.  Brown  (Iowa)  64  N.  W. 
277. 

§   14.    Husband   and  wife, 
[a]     (Midi.;    1896.) 

3  How.  Ann.  St.  §  7546,  providing  that 
neither  husband  nor  wife,  during  or  after  the 
termination  of  the  marriage,  "shall  be  exam- 
ined as  to  any  communication  made  by  or  to 
the  other  during  marriage."  does  not  preclude 
a  husband,  after  the  death  of  his  wife,  from 
testifying  that  she  intrusted  property  to  him 
with  express  instructions  to  turn  it  over  to  com- 
plainants on  her  death. — Hagerman  v.  Wigent 
(Mich.)  65  N.  W.  750. 
lb]     (Minn.:    1895.) 

Under  Gen.  St.  1894,  §  5002,  excluding, 
as  privileged,  communications  between  husband 
and  wife,  the  widow  of  one  killed  at  a  railroad 
crossing,  and  plaintiff  in  an  action  for  damages, 
cannot  testify  as  to  statements  by  deceased  as 
to  the  dangerous  character  of  the  crossing — New- 
strom  v.  St.  Paul  &  D.  R.  Co.  (Minn.)  03  N.  W. 
253. 

61  Minn.  78. 
[e]     (Neb.;    1895.) 

Neither  husband  nor  wife  can  be  exam- 
ined in  any  case  as  to  any  communication  made 
by  the  one  to  the  other  while  married;  nor  shall 
they,  after  the  marriage  relation  ceases,  be  per- 
mitted   to    testify    as    to    such    communications. 


VM'o     (§  15) 
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(§  19)     1966 


Code  Civ.  Proe.  §  332.  —  Buckingham  V.  Koar 
(Neb.)  63  N.  W.  398. 
45  Neb.  244. 

3.  TRANSACTIONS    WITH    DECEDENTS. 

§   15.   In  general. 

[o]     (Mic-b.;    1895.)  , 

It  cannot  be  shown  by  statements  made 
by  deceased  to  his  children,  and  by  facts  and 
circumstances  that  came  within  his  knowledge. 
as  well  as  their  own,  what  disposition  deceased 
made  of  certain  property—  O'Neil  v.  trreen- 
wood  (Mich.)  04  N.  W.  511;  Warner  v.  bame, 
Id. 
lb]     (Neb.;   1896.)  . 

The  word  "representative"  as  used  in 
Code  Civ.  Proc.  §  329,  relating  to  testimony  of 
transactions  with  a  decedent,  includes  any  per- 
son who  has  succeeded  to  the  rights  of  the  de- 
cedent, whether  by  purchase,  descent,  or  oper- 
ation of  law.— Kroh  v.  Heins  (Neb.)  67  N.  W. 
771. 

48  Neb.  691. 

§   16.    Interest  of  witness. 

[a]     (Midi.;   1895.)  ,.  .. 

In  an  action  on  an  insurance  policy  after 
the  death  of  insured,  the  testimony  of  a  clerk  in 
the  office  of  an  agent  of  the  company  is  admissi- 
ble as  to  the  terms  of  an  agreement  between  in- 
sured and  the  agent  for  a  change  m  the  policy, 
such  person  not  being  an  interested  party  to  the 
action  — Krause  v.  Equitable  Ljfe  Assur.  boc.  of 
United  States  (Mich.)  63  N.  W.  440. 
105  Mich.  329. 


Ibl  h^hTti.  1S78.  c.  73,  §  8  (Gen.  ' 
St.  1S94,  §  5660),  making  one  interested  in  the 
result  of  an  action  incompetent  to  testify  as 
to  conversations  with  or  declarations  by  a  de- 
ceased person  relative  to  the  matter  in  issue, 
an  attorney  for  plaintiff  in  a  suit  to  recover  land, 
whose  fee  in  case  of  success  was  to  be  an  un- 
divided interest  in  the  land  recovered,  and  who 
assigned  the  right  to  such  fee  shortly  after  suit 
was  begun,  to  persons  not  lawyers,  and  retained 
control  of  the  suit,  is  incompetent  to  testify  as 
to  conversations  had  by  him  with  defendant  s 
intestate  relative  to  the  title  to  the  land,  it  ap- 
pearing that  the  assignment  was  merely  colora- 
ble. -Tretheway  v.  Carey  (Minn.)  62  N.  W.  Slo. 
SO  Minn.  457. 

[c]     (Neb.;    1896.)  . 

In  an  action  by  heirs  to  determine  the 
validity  of  a  gift  of  money  by  their  ancestor  to 
children  of  one  of  the  heirs,  decedent's  agent, 
who  turned  the  money  over  to  the  children,  it 
was  claimed,  by  direction  of  decedent,  was 
made  a  party  defendant.  Eeld.  that  since,  if 
plaintiffs  were  successful,  the  agent  would  be 
required  to  account  for  the  money,  he  was  in- 
competent to  testify  in  relation  to  transactions 
had  with  the  decedent.— Kroh  v.  Heins  (Xeb.) 
67  N.  W.  771. 

48  Neb.  691. 

[d]     (Neb.;    1896.) 

In  an  action  bv  heirs  to  determine  the 
validity  of  a  gift  by  their  ancestor  to  minor 
children  of  one  of  the  heirs,  the  parent  heir. 
being  also  the  guardian  and  trustee  of  the  de- 
fendant children,  was  incompetent  to  testify  in 
their  behalf  as  to  transactions  with  th_e_  de- 
cedent.— Kroh  v.  Heins  (Neb.)  67  X.  W.  (71. 
48  Neb.  691. 

§   17.    Spouse  of  party, 
la]     (Iowa;   1S96.) 

Code,  §  3639,  provides  that  no  party  to  any 
action,  and  no  husband  or  wife  of  any  party, 
shall  be  examined  as  a  witness  m  regard  to 
any  personal  transaction  between  such  witness 
and    a    person    deceased.      Held,     in    an    action 

ainst  an  administrator  to  recover  back  money 

al'pged    to    have    been    paid    in   excess    of    the 


amount  due  on  a  note  executed  by  a  husband 
and  wife,  said  wife,  who  alleged  that  she  was 
present  when  her  husband  paid  money  to  de- 
ceased, was  not  competent  to  testify  that  on  one 
occasion,  at  decedent's  request,  she  made  the 
indorsement  on  the  note  for  the  money  paid 
thereon— Erusha  v.  Tomash  (Iowa)  67  N.  \\  . 
390. 

lb]     (Micb.;    1896.)  _  . 

3  How.  Ann.  St.  §  7545,  prohibiting  the  as- 
signor of  a  claim  from  testifying,  in  a  suit 
against  the  representatives  of  a  decedent,  as  to 
matters  which  were  equally  within  the  knowl- 
edge of  decedent,  does  not  preclude  a_nusDa.ua 
from  testifying  in  behalf  of  his  wife  m  an  ac- 
tion by  her  against  an  estate  for  services  ren- 
dered  the  decedent,  where  he  had  agreed  with 
his  wife,  prior  to  the  rendition  of  the  services, 
that  the  remuneration  should  go  to  her.— black 
v.  Norton  (Mich.)  69  N.  W.  497. 

Ic]     (Minn.:    1897.)  .  .... 

The  widow  and  beneficiary  in  a  life  insur- 
ance policv  cannot,  in  an  action  by  her  on  the 
policy  be  "questioned  as  to  statements  made  to 
her  by  the  insured  in  his  lifetime.— Beckett  v. 
Northwestern  Masonic  Aid  Ass  n  (Minn.)  6J  JN. 
W.  923. 

[dl  Under' Code5,Ciy.  Proc.  §  329,  providing 
that  no  person  having  an  interest  in  the  result 
of  any  civil  action,  when  the  adverse  party  is 
the  representative  of  a  deceased  person,  shall 
be  permitted  to  testify  to  any  transaction  had 
between  the  deceased  person  and  the  witness,  a 
wife  cannot  testify,  in  an  action  to  establish  the 
title  of  her  husband  in  land,  as  to  conversations 
with  the  decedent,  whose  representatives  are  the 
adverse  parties  to  the  action,  though,  being  a 
joint  heir,  she  had  an  interest  not  adverse  to 
such  representatives—  Wyhe  v.  Charlton  (Neb.) 
62  X.  W.  220,  43  Neb.  840. 

18.    Heirs     and     distributees     as     wit- 
nesses. 


Under  Code,  §  3639,  prohibiting  a  party  to 
any  proceeding  from  testifying  against  an  exec- 
utor as  to  transactions  with  a  decedent,   a  son, 
entitled  under  his  father's  will  to  a  farm  which 
his  father  purchased  for  him  and  put  him  in  pos- 
session of,  without  conveying  it  to  him,  as  part  ot 
his  distributive  share,  at  its  cash  valuation,  is  not 
I  a  competent  witness,   on  trial  of  exceptions  to 
I  the  report  of  distribution,  to  show  that  he  had 
'  paid  for  certain  improvements  on  the  land— ±Jal- 
!  linger  v.  Connable  (Iowa)  69  N.  W.  438. 

Ibl     (Wis.;    1896.)  .    x  .    .      .. 

A  legatee  who  claims  an  interest  in  the 
property  in  controversy  from  and  under  the 
deceased  is  precluded  by  Rev.  St.  §  4W9,,  from 
testifying  "in  respect  to  any  transaction  had 
"personally"  with  the  deceased,  except  where 
the  opposite  party  has  first  offered  evidence  of 
such  transaction.— In  re  Valentine's  Will  (Wis.) 
67  N.   W.   1-'. 

93  Wis.  45. 

§   19.    On  probate  or  contest  of  will. 

ta!l  Umk'r'code.'fi  3639,  providing  that  no 
party  to,  or  person  interested  in,  the  result  ot  an 
action,  shall  be  examined  as  to  any  personal 
transaction  or  communication  between  himselt 
and  one  at  the  commencement  of  such  examina- 
tion deceased,  against  the  executor,  legatee,  dev- 
isee etc.,  one  contesting  the  probate  ot  a  will 
cannot  testify  as  to  conversations  between  him- 
self and  the  testatrix  relative  to  the  disposition 
of  her  property.  -  In  re  Goldthorp  s  Estate 
(Iowa)  62  X.  W.  845;  Goldthorp  v.  Goldthorp, 
Id. 

[b]     (Iowa;    1893.)  ,  . 

The  contestant  of  a  will  cannot  give  his 
opinion  of  the  mental  capacity  of  the  tesl 
based  upon  conversations  which  are :  inadmissible 
under  Code,   §  3639.— In  re  Goldthorp  s   Estate 
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(Iowa)  02  N.  W.  845;   Goldthorp  t.  Goldthorp, 

Id. 

|l-|       (lOWBI     1896.) 

The  question  asked  i ite  iti i  b  n  ill, 

State  b  bat  was  the  phj   ical  idition  of  [de 

ire  her  di  ath,"  is  not 

ob    ctionable  as  invol1  ing  a  personal  transaction 

bciw  ed  and  witni     i      and  i herefore 

in   the  rule  of  disqualification  of  a  witness 

pr i    by    Code,    j    3039. —  Ko 

Scherharl  (Iowa)  68  N.  W.  591. 

[d]     (Mich.)    1894.) 

Testimony  of  one  of  the  proponents  that 
testatrix  bad  stated  to  her  thai  she  intended  to 
leave  ber  property  to  them  is  not  within  the  pro- 
hibition of  How.  St.  §  7545,  providing  thai  the 
opposite  parly,  in  a  proceeding  bj  devi 
legatees  of  a  deceased  person,  cannol  te  i 
his  own  1><-Ii:<  1 1"  to  matters  which,  if  true,  musl 
have  been  equally  within  the  knowledge  of  de 
ceased.— McHugh  v.  Fitzgerald  (Mich.)  01  N. 
W.  .".".  I. 

103  Mich.  21. 

§  20.    When  parties  may  testify. 

[a]     (Mien.:   1895.) 

Under  How.- Ann.  St.  §  7545,  providing 
that,  in  proceedings  by  tbe  heirs  or  persona] 
representatives  of  a  deceased  person,  the  oppo 
site  parly  cannot  testily  on  his  own  behalf  as 
to  matters  within  the  knowledge  of  such  de- 
ceased person,  etc.,  in  an  action  on  a  note  ex- 
ecuted by  defendant  to  decedent,  his  father, 
and  indorsed  to  plaintiff  by  defendant's  sister 
who  was  also  made  a  defendant,  testimony  of 
the  sister  as  to  arts  and  statements  of  deceased, 
whereby  ownership  in  the  note  was  transferred 
to  her,  is  competent,  the  estate  itself  not  being 
a  party  to  the  action.— La tourette  v.  MeKeon 
(Mich,  i  02  \\  W.  153. 

104  Mich.  156. 
lb]     <Nel(.:    1895.) 

Code  Civ.  Proc.  §  329,  does  not  render  a 
party  adversely  interested  to  the  representative 
of  a  deceased  person  incompetent  as  a  witness 
in  an  action,  but  only  renders  his  testimony  as 
to  transactions  and  conversations  with  deceased 
incompetent.— Sharmer  v.  Johnson  (Neb.)  61  N. 
W.  727,  43  Neb.  509. 

[c]     (Wis.;    1896.) 

Evidence  of  any  transaction  between  de- 
ceased and  either  of  the  parties,  all  of  whom 
claim  under  him,  is  inadmissible.  —  Gross  v. 
Gross  (Wis.)  68  N.  W.  409. 

§   21.    What  are  transactions  within  pro- 
hibition  of  statute. 

[a]     (Iowa;   1S95.) 

Under  Code,  §  3039,  which  provides  that, 
where  one  of  the  parties  to  an  action  is  de- 
ceased's personal  representative,  a  transaction 
between  deceased  and  the  other  party  cannot  be 
shown  by  the  testimony  of  that  other,  a  ques- 
tion asked  plaintiff,  in  an  action  bv  a  daughter 
to  recover  of  her  father's  estate  for  services  ren- 
dered him,  whether  he  had  over  paid  her  for  her 
services  before  his  death,  was  properly  exclud- 
ed.— Iti. Her  v.  Ridler  (Iowa)  61  N.  W'994 
93  Iowa,  347. 
lb]     (Mich.;    1896.) 

In  an  action  by  an  administrator  on  a 
note,  plaintiff  having  introduced  testimony  that 
it  was  signed  by  defendant,  in  the  presence  of  in- 
testate, at  a  certain  time  and  place,  defendant, 
in  support  of  his  plea  that  he  did  not  execute  it, 
may  testify  that  he  never  signed  it.  and  that  at 
the  time  mentioned  he  iva.--  at  another  place; 
this  not  being  within  the  rule  prohibiting  a  par- 
ty from  testifying  to  transactions  with  dece- 
dents, the  facts  testified  to  not  being  equally 
within  the  knowledge  of  deceased. — Pillard  v 
Dunn  (Mich.)  66  N.  W.  45. 
[c]     (Mich.;    1S96.) 

So.  ten,  plaintiff  having  introduced  a  let- 
ter written   by  defendant  to  deceased,  and    the 


envelope    Id    which    it    was    inclosed,    and 
'  bal    tin    noie  ,.,-,i  then  ■ 

ompeti  tifv   that    I  he  let- 

ter  bad    ao    >  to   the   note.— I'illar.l    v 

Dunn    (Mich.)   66  .V    W.    15. 
[«11     (Bflnn.j    1880.) 

Gen.  St.  1S94,  §  5660,  prohibiting  any  par- 
ty to  an  action,  ...  Inti  n  ted  in  the  event  there 
of,  to  give  evidence  of  or  concerning 

tion  with  or  admission  of  a  decedent  rela- 
i     e  to  any  man'.  t,,  ,  n  ,.,.,,  n,,.  , 

applies  only  to  spoken  words.— In  re  B 
i:  tate  (Minn.)  69  N.  W.  31;    Carey  v.  11     etl 

le]     (Neb. |    is:m;.» 

An   interested    party  is  prevented   from 
ing,   over   the   objections   of    tbe    i 

t,    to   the   receipt    by    him 
oi  a  letter,  written  by  such  .1.  aaking 

a  gut  of  Ins  property,  and  to  the  contenti  then 
of,    since    such    letter    constituti       a 
tion,"   within   Code  Civ.  Proc.  §  329— Kroh   v 
lleins  (Ni  b.)  67  N    W.  771. 
48  Neb.  091. 

[f]      (Win.;    l.S'JC.) 

Iii  an  action  on  a  note,  which  was  made 
by  O.   and   indorsed  by  K..   who  has 
the  testimony  of  the  maker  and  of  the  payee  that 
K.'s  indorsement  was  on  the  note  whi  a  delivi 
ed  to  the  payee,  is  not  within  Rev.  St.  §  4069, 
as  in  respect  to  a  transaction  had  "pe 
with    a    deceased    person.— Sawyer    v.    Choate 
(Wis.)  66  X.  W.  689. 
92  Wis.  533. 

[gr]     (Wis.;    ]S!><>.) 

The  testimony  of  the  payee,  that  he  fur- 
nished the  money  on  the  credit  of  the  maker  and 
K.,  does  not  show  a  previous  arrangement  with 
K.,  or  thai  the  arrangement,  if  anv.  was  with 
K.  personally.— Sawyer  v.  Choate  (Wis.)  60  N. 
W.  689. 

92  Wis.  533. 

[b]     (Wis.;    1896.) 

A  letter,  written  by  K.  to  the  maker,  m- 
structing  him  "to  raise  the  money,  and  lie  would 
be  here  the  first  of  the  week  to  indorse  paper," 
etc.,  is  not  a  transaction  had  personally  with  K. 
—Sawyer  v.  Choate  (Wis.)  66  N.  W.  6S9. 
92  Wis.  533. 

[i]     (Wis.;    1896.) 

Where  defendant,  in  an  action  hy  an  ad- 
ministrator for  the  price  of  lumber  sold  by  his 
intestate,  claimed  damages  for  the  poor  quality 
thereof,  a  refusal  to  allow  defendant  to  answer 
whether  he  notified  the  deceased  of  the  defect 
was  proper,  on  the  ground  that  it  was  a  personal 
transaction,  where  it  did  not  appear  that  the 
notice  was  written. — Hazer  v.  Streich  (Wis.) 
00  N.  W.  720. 

92  Wis.  505. 

[j]      (Wis.;    1S9G.) 

Under  Rev.  St.  §  4069  (providing  that 
no  person  shall  testify  as  to  transactions  with 
a  decedent  in  an  action  in  which  the  adverse 
party  claims  under  the  deceased,  unless  the  ad- 
verse party  first  testifies  to  the  same),  it  was 
error,  in  an  action  against  an  executor  on  a 
duebill.  to  allow  plaintiff,  in  the  first  instance, 
to  testify  that  a  note  of  the  deceased  husband 
of  the  testatrix  was  delivered  as  a  considera- 
tion for  the  duebill — Campion  v.  Schinnick 
(Wis.)  67  N.  W.  11. 

93  Wis.  111. 

§  22.   Matters  occurring  after  death. 

(N.  D.;    1895.) 

In  an  action  on  a  debt  due  an  intestate, 
by  an  administrator  appointed  to  succeed  a  de- 
ceased administrator,  defendant  was  not  pre- 
cluded by  Comp.  Laws,  §  5200,  from  testifying 
to  a  payment  of  the  debt  made  by  him  to  the 
deceased  administrator.  —  St.  John  v.  Lofland 
(N.  D.)  04  N.  W.  930. 
0  N.  D.  140. 
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§  23.    Transactions       between       decedent 
and    another   than    witness. 

[a]  (Iowa:    1896.) 

Code.  §  3039.  prohibiting  the  examina- 
tion of  any  person  interested  in  an  action  as  to 
any  communication  or  transaction  had  with  a 
person  then  deceased,  does  not,  in  an  action 
against  a  surviving  husband  (who  has  appropri- 
ated his  wife's  estate  without  administration) 
on  a  note  of  his  wife,  preclude  the  plaintiff  from 
testifying  to  a  conversation  in  which  plaintiff 
took  no  part,  and  in  which  defendant's  wife  stat- 
ed that  she  wanted  him  to  give  plaintiff  a  home. 
— Leipird  v.  Stotler  (Iowa)  66  N.  W.  150. 

[b]  {Iowa:    1896.) 

Code.  §  3039.  providing  that  no  party 
to  any  action,  and  no  husband  or  wife  of  any 
party,  shall  be  examined  as  a  witness  in  re- 
gard to  any  personal  transaction  between  such 
witness  and  a  person  deceased,  in  an  action 
against  an  administrator  to  recover  back  money 
paid  in  excess  of  the  amount  due  on  a  note  exe- 
cuted by  the  husband  and  wife,  it  was  compe- 
tent for  the  wife  to  testify  that  she  was  present 
when  her  husband  paid  money  to  the  decedent, 
and  that  decedent  directed  her  husband  to  in- 
lii  rse  the  payments  on  the  notes,  none  of  the 
money  paid  having  belonged  to  her.— Erusha  v. 
Tomash  (Iowa)  07  N.  W.  390. 

[c]  (Neb.:    1S0<;.> 

Code  Civ.  Proc.  §  329.  relating  to  tes- 
timony as  to  transactions  with  a  decedent,  does 
not  apply  where  the  conversation  constituting 
the  transaction  was  not  between  the  witness 
and  the  deceased  person,  but  was  between  the 
latter  and  a  third  party,  and  was  not  taken 
part  in  by  the  witness. — Kroh  v.  Heins  (Neb.) 
67  X.  W.  771. 

48  Neb.  691. 

§  24.    Matters  gone  into  by  other  side. 

[a]  (Mich.:    1895.) 

Plaintiff  in  replevin  for  wheat  claimed 
the  property  under  an  agreement  between  de- 
fendant and  his  landlord,  who  was  succeeded 
by  plaintiff,  that  crops  on  the  ground  at  the  ex- 
piration of  the  term  should  belong  to  the  land- 
lord, and  testified  that,  in  a  conversation  with 
defendant  after  the  landlord's  death,  the  con- 
tract was  adopted  by  plaintiff  and  defendant. 
Defendant  denied  both  adoption  and  agreement, 
and  testified  that  lie  sowed  the  wheat  in  suit  on 
plaintiff's  representation  that  he  might  go  en 
the  land  after  the  expiration  of  the  term  to  har- 
vest the  same.  Held,  that  it  was  not  error  to 
permit  defendant  to  testify  what  he  said  to 
plaintiff,  in  the  conversation,  as  to  his  arrange- 
ments with  the  deceased  landlord.  —  Ladd  v. 
Brown  (Mich.)  05  N.  W.  520. 

[b]  (Neb.;    1890.) 

Plaintiff,  an  executor,  alleged  that  defendant 
had  received  from  deceased  in  her  lifetime  $1,000, 
to  loan  for  her,  that  he  falsely  and  fraudulent- 
ly pretended  to  her  that  he  had  loaned  it,  and 
that  he  refused  to  repay  the  same.  On  a  trial 
of  the  issue,  letters  of  defendant  were  intro- 
duced by  plaintiff,  and  defendant  was  required, 
as  a  witness,  to  identify  them,  anil  to  state 
that  he  had  received  the  money.  Held,  that  the 
:  ietion  between  deceased  and  defendant 
. :-  mi  entirety, and  hence. plaintiff  bavin;.' call- 
ed defendant  as  a  witness  (Code  Civ.  Pi 
329),  defendant  could  testify  as  to  how  little  of 
said  sum  remained  unpaid. — Taylor  v.  Aius- 
worth  (Neb.)  68  N.  W.  1045. 

§  25.    Proof  of  claims  against  decedent's 
estate. 

(Iowa;    1895.) 

It  was  error  to  allow  a  plaintiff  seeking 
to  establish  a  claim  against  an  estate  for  serv- 
ices performed  with  the  knowledge  and  consent 
of  tie-  deceased  to  testify,  under  Code,  §  3639, 
that  he  performed  such  services.  —  Herring  v. 
Herring's  Estate  (Iowa)  02  N.  W.  000. 


§   26.   Waiver  of  objections  to  testimony. 
(Minn.!    1895.) 

Right  to  object  to  the  testimony  of  a  wit- 
ness as  to  conversations  with  a  decedent,  on  the 
ground  of  incompetency  by  reason  of  interest 
in  the  result  of  the  action,  is  nut  waived  by  ask- 
ing him  preliminary  questions  fur  (lie  purpose  ol 
ascertaining  such  interest.  Foster  v. 
(1894)  59  N.  W.  193,  distinguished—  Trethe- 
way  v.  Carey   02  N.  W.  815,  00  Minn.  457. 


II.    EXAMINATION. 

Contradicting  matters  brought  out  on  cross-ex- 
amination, see  post,  §  70. 

Cross-examination  in  action  to  set  aside  fraud- 
ulent conveyance,  see  "Fraudulent  Convov.in- 
ces."  §  49. 

of  experts,  see  "Evidence,"   §  69. 

Misconduct  in  cross-examination,  see  "Trial,"  § 
37. 

Of  deponent,  see  "Deposition,"  §  2. 

Of  expert,  see  "Evidence,"  §§  60-69. 

§   27.    Preliminary  questions. 

[a]     (Iowa;   1896.) 

The  question,  asked  a  witness,  whether  a 
certain  person  at  any  time  wrote  to  or  instruct- 
ed him  to  do  anything  in  regard  to  borrowing 
money,  being  of  a  preliminary  character,  ob- 
jection thereto,  thai  it  calls  for  secondary  evi- 
dence and  the  opinion  or  conclusiou  of  the  wit- 
ness, should  not  be  sustained. — Baxter  v.  Rol- 
lins (Iowa)  6S  N.  W.  721. 
tb)     (Mich.;    1S96.1 

On  trial  of  one  for  murdering  her  husband 
to  obtain  insurance  on  his  life,  an  insurance 
agent,  who  had  testified  that  he  demanded  poli- 
cies back  from  defendant,  was  asked  why  he 
demanded  them.  Held  that,  as  a  preliminary 
question,  it  was  proper. — People  v.  Pope  (Mich.) 
60  N.  W.  213. 

§   28.    By  grand  jury. 
(Iowa;    1895.) 

Where  a  witness  before  a  grand  jury 
refuses  to  testify,  it  is  prober  for  the  court  be- 
fore whom  thr  witness  is  brought,  after  de- 
claring that  the  witness  had  the  right  to  refuse 
to  testify  en  the  ground  that  his  testimony 
might  tend  to  incriminate  him,  to  direct  the 
witness  to  return  for  further  examination  be- 
fore the  grand  jury,  as  the  law  exonerates  him 
from  answering  self-incriminating  questions 
Dnly.— State  v.  Lewis  (Iowa)  65  N.  W.  295. 

§   29.    Leading  questions. 

[a]  The  allowance   of   leading  questions   is   in 
the  discretion  of  the  trial  court. 

—(Minn.;    1S90)   Couch  v.   Steele,  65  N.  W. 
940.  63  Minn.  504; 
(Neb.:     1896)    Baum   Iron   Co.   v.   Berg.   66 
N.  W.  S.  47  Neb.  21. 

[b]  (Iowa:    1896.) 

In  a  prosecution  for  seduction,  a  ques- 
tion by  the  state,  requiring  prosecutrix  to  state 
whether  or  not  defendant  ever  made  to  her  a 
promise  of  marriage,  is  not  objectionable  as 
leading— State  v.  Wickliff  (Iowa)  04  N.  W.  282. 

to]     (Iowa;    1895.) 

On  trial  for  seduction,  where  it  is  diffi- 
cult to  induce  the  prosecuting   witness   to  tell 
ory  of  the  crime,  it  is  not  an  abuse  of  dis- 
n  tii  n  for  the  court  to  allow  leading  questions. 
—State  v.  Bauerkemper  (Iowa)  64  N.  W.  609. 
Id]     (Mich.;    1894.) 

The    allowance    of    leading   questions   is 
within  the  discretion  of  the  court. — Lungerhau- 
sen  v.  Crittenden  (Mich.)  01  N.  W.  270. 
103  Mich.  173. 
[e]     (Mich.:    1895.) 

It  is  within  the  discretion  of  the  court 
to  permit  the  prosecutor,  on  cross-examination 


1071     (§  29) 


WITNESS,  IL 


(§  83)      ; 


of  a  pai 

:i  leading  question.    People  v.  Con  <  Mich.) 

G3  V  W.  106. 

105  Mich.  1 19. 

[f|      <Mi.li.;     IS!).-,.) 

ling  questions  may  be  put  to  a  wit- 
n  h lis  him,  «  here  his  an- 
swers are                   and     how    d    disposition   p> 
favor   the   adverse   party.    People   v.    Oaldwell 
(Mich.)  Go  N.  W.  213. 
[el    (Mich.;    iwici 

A    qui  stiou    whether   an   officer   was   in- 
structed to  go  to  a  certain  place  for  several  days 

il ttachment  in  suit  was  levied  is  objec- 

ble  as  leading.— Goeschel  v.  Fisher  (Mich.) 
65  N.   W.  965. 


|h]     (Mich.;    1898.) 

Where  a  wit 


..  iincss  tor  the  state  testifies  re- 
luctantly, and  tries  to  screen  the  defendant,  the 
court  may  properlj  allow  leading  questions.— 
Pepple  v.  Gillespie  (Mich.)  69  N.  W.  490. 

11]      (Wis.;    1895.) 

It   is  within  the  sound  discretion  of  the 
court  to  allow  leading  questions  to  !"■  put  to  a 
witness.-   Poratb  v.  State  (Wis.)  63  N.  W.  1001. 
90  Wis.  527. 

S   30.    Refreshing  memory. 

[n]     (Iowa;    1897.) 

Tlie  admission  of  the  testimony  of  a  wit- 
ness who  is  permitted  to  use  a  memorandum  to 
refresh  his  recollection  is  not  rendered  errone- 
ous because  he  shows,  on  cross-examination, 
that  he  lias  no  independent  recollection  of  the 
matters  testified  to.  but  a  motion  may  then  be 
made  to  exclude  his  testimony.— State  Bank  of 
Tabor  v.  Brewer  (Iowa)  69  N.  W.  1011. 

[b]     (Iowa;    1WI7.I 

A  witness  may  refresh  his  recollection  from 
book  entries  made  by  him  from  memorandum 
slips  made  at  the  time  of  the  transaction.— 
State  Bank  of  Tabor  v.  Brewer  (Iowa)  69  N. 
W.   1011. 

{c]     (Iowa;    1897.) 

Witness  cannot  testify  from  certified  cop- 
ies of  reports  of  a  commercial  agency  where 
he  neither  made  the  reports  nor  the  copies.— 
Oberholtzer  v.  Hazen  (Iowa)  70  N.  W.  207. 

|dl     (Mich.;   1895.) 

In  an  action  on  a  fire  insurance  policy, 
plaintiff's  vendor  may  refresh  his  memory  as  to 
the  goods  sold  from  a  list  made  by  him  from 
recollection  shortly  before  the  trial— Johnston 
v.  Farmers'  Fire  Ins.  Co.  of  York  (Mich.)  64 
N.  W.  5. 

[e]  (Mien.;   189(5.) 

A  computation  by  an  attorney  of  the  amount 
due  on  certain  mortgages,  made  while  they  were 
in  his  possession  for  the  purpose  of  foreclosure, 
may  be  used  as  a  memorandum  by  such  attorney 
when  a  witness.— Ford  v.  Savage  (Mich.)  69  N. 
W.  240. 

[f]  (Minn.:    1S95.) 

Where  a  stenographer  is  called  to  testi- 
ly as  to  the  evidence  of  a  deceased  witness  on 
a  prior  hearing,  he  may  use  his  notes  to  refresh 
bis  memory.— State  v.  George  (Minn.)  63  N.  W. 


100. 


memory, 
60  Minn.  503. 


IS']     (Neb.;    1S96.) 

A  memorandum  which,  it  appears,  was 
prepared  at  the  time  of  the  fact  in  question  or 
soon  afterwards,  which  the  witness  knew  to  be 
correct  at  the  time  it  was  made,  may  be  used 
lyv  'In'  witness  te  refresh  his  memory.  Kail- 
road  Co.  v.  Lawler  (1894)  58  N.  W.  968,  40  Neb. 
356,  followed. — City  of  Kearney  v.  Themauson. 
66  N.  W.  990,  48  Neb.  74. 

In]      (Wis.;    1896.) 

A  witness,  after  he  has  testified  that  he 
heard  a  contract  of  sale  made;  tbat  the  vendee's 
wife,  acting  as  his  bookkeeper,  at  his  direction, 
wrote  down  a  memorandum  of  the  contract  as 
dictated  by  him.  in  the  presence  el'  both  par- 
tie.,,   and  then   read   it   over   to  them;     that  he 


steed    el.ise    enough    to    see    hilt     net     te    re. el 

to  idi   itii  lum, 

ami.   if  he  identified  it,   to   it  e   it   to  ri  fri 

Hazer  v.  Streich  (Wis.)  00  N.  W.  720. 
92  Wis.  505. 

|   31.    Calling     attention    to    former 

statements. 

[a]     down;    ism;.) 

1 1  was  do!  error  to  allow  plaintiff  to  re 
fn-sh  the  memory  of  a  witness,  who  wa 
employe  of  defendant,  by  reading  a  transcript 
of  his  evidence  given  on  a  former  trial  of  the 
cause;  the  witness  being  to  some  exti 
to  plaintiff.— Spaulding  v.  Chicago,  St.  P.  &  K. 
0.   By.  Co.  (Iowa)  67  N.  W.  227. 

lb]     (Mich.)    189.-..) 

The  clerk  of  the  court,  who  wrote  IB 
timonj   i  rmplaining  witness  on  o  pi 

Inary  examination   for  assault,   may   refresh  his 
memory   therefrom. — People  v.   Kennedy,   03   N. 
W.  405,  105  Mich.  434. 
[e]     (Mich.;    1805.) 

It  is  proper,  for  the  purpose  of  refreshing 
the  memory  of  a  witness,  to  call  his  attention  to 
testimony  given  by  him  at  a  termer  trial  ol  (hi 
same  case.— People  v.  rainier  (Mich. J  63  N.  W. 
B56. 

105  Mich.  508. 

[d]  (Mieb.;    1895.) 

Under  How.  Ann.  St.  §  9502.  providing 
that  members  of  the  grand  jury  may  be  re- 
juired  by  ?ny  court  to  testify  whether  the  tes- 
timony of  a  witness  before  them  is  different 
,'rotn  that  given  before  such  court,  it  is  proper 
/or  the  prosecuting  attorney  to  refresh  the  meni- 
nges of  hostile  witnesses  by  referring  to  their 
evidence  before  the  grand  jury. —People  v. 
O'Neill  (Mich.)  65  N.  W.  540. 

[e]  (Mich.;    1896.) 

The  issue  being  whether  defendant  col- 
lected the  proceeds  of  an  insurance  policy  for 
plaintiff  under  an  agreement  not  to  make  any 
charge  therefor,  it  was  within  the  discretion 
of  the  court  to  permit  a  witness  to  be  asked, 
in  order  to  refresh  his  recollection,  whether, 
shortly  before  the  trial,  he  did  not  say  to  plain- 
tiff's attorney  that  defendant  said  to  plaintiff 
that  he  (defendant)  had  not  intended  to  charge 
much,  if  anything,  for  getting  the  money,  but 
that  now  he  would  make  it  cost  plaintiff  as 
much  as  possible.— Dillon  v.  Pinch  (Mich.)  07 
N.  W.  1113. 

§   32.   Necessity    of    testifying    inde- 
pendently of  memoranda. 

[a]  (Iowa;    1895.) 

Where  a  witness,  after  identifying  a 
memorandum,  made  by  him  as  managing  agent 
el'  :i  partner,  of  the  amount  of  flour  delivered 
to  his  firm,  can,  independently  of  it,  recollect 
that  the  flour  was  delivered,  but  not  the  amount, 
and.  after  refreshing  his  memory  by  the  mem- 
orandum, he  is  unable,  independently  of  it,  to 
rei  olleet  the  amount,  he  cannot  testify  that  the 
amount  was  that  given  in  the  memorandum.— 
Waite  v.  High  (Iowa)  65  N.  W.  397. 

[b]  (Iowa:    1890.) 

A  court  stenographer  may  testify  from  his 
shorthand  notes  as  to  the  testimony  en  another 
trial,  though,  independent  of  such  notes,  he  has 
no  knowledge  of  such  testimony.  —  State  v. 
Smith  (Iowa)  68  N.  W.  428. 

[c]  (Iowa;    1897.) 

One  having  no  personal  recollection  of  who! 
persons  said  before  him,  but  who  says  that  he 
took  down  their  statements  correctly,  and  that 
he  can  tell  what  they  said  by  referring  to  his 
notes,  may  read  from  the  notes. — O'Brien  v. 
Stambach  (Iowa)  00  N.  W.  1133. 

§   33.    Basing   questions   on  previous   tes- 
timony. 
(Mieb.;    1.S9.-J.I 

Where  a  witness  on  a  prosecution _ for 
keeping  a  saloon  open  on  Sunday  was  required 
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by  law  to  be  called  by  the  people,  and  was  ap- 
parently unwilling  co  testify,  it  was  proper  to 
allow  the  prosecution  to  use,  as  a  basis  of  in- 
;  rrogation,  statements  subscribed  and  sworn  to 
by  the  witness  on  the  preliminary  hearing  of  the 
case— People  v.  Case  (Mich.)  62  N.  W.  101". 
105  Mich.  92. 

§  34.    Explaining   apparent   hostility. 

(Mien.:    1895.) 

Where,  from  the  acts  of  a  witness  in  con- 
nection with  the  matters  to  which  he  testifies, 
there  might  be  inferred  the  existence  of  mo- 
th es  unfavorable  to  the  party  for  whom  he  tes- 
tified, it  is  proper  to  allow  the  witness  to  give 
the  reasons  for  such  acts. — Burt  v.  Long  (Mich.) 
04  N.  W.  60. 

§   35.    Cross-examination. 

[a]  (Iowa;   1893.) 

Where  plaintiff  sues  for  services  render- 
ed under  a  contract  made  on  a  specified  date, 
cross-examination  as  to  the  exact  date  of  his 
first  conversation  with  defendant,  which  he 
states  occurred  during  the  preceding  year,  is 
properly  excluded. — Kelly  v.  Stone  (Iowa)  62  N. 
W.  S42. 

[b]  l  Iowa;    1895.) 

A  witness  for  the  state  testified  that  he 
knew  defendant,  and  that,  on  the  night  of  the 
robbery,  defendant  was  at  witness'  place  of 
business  for  a  minute  or  two,  and  on  cross-ex- 
amination he  said  he  was  working  for  one  L. 
Held,  that  it  was  within  the  discretion  of  the 
court  to  refuse  to  permit  the  witness  to  an- 
swer the  question.  "What  business  is  conducted 
in  that  place?" — State  v.  Osborne  (Iowa)  65  N. 
W.  159. 

[c]  (Iowa;    1895.) 

On  cross-examination  by  defendant's 
counsel  of  one  jointly  indicted  with  defendant, 
it  was  proper  to  exclude  a  question  as  to 
whether  the  witness  thought  it  would  benefit 
him  to  tell  "that  stuff." — State  v.  Weems  (Iowa) 
65  N.  W.  387. 

£d]     (Iowa;    1895.) 

Where,  on  a  murder  trial,  a  witness  for 
the  state  testified  only  that  defendant  was  at  a 
certain  house  on  the  night  of  the  homicide,  de- 
fendant  was  not  prejudiced  by  the  exclusion  of 
questions  on  cross-examination  as  to  whether 
the  house  was  not  a  sporting  house,  and  the 
witness  u  prostitute,  where  it  was  not  disputed 
that  defendant  was  at  the  house  at  the  time 
testified  to,  or  that  he  was  present  when  de- 
feased was  killed. — State  v.  Weems  (Iowa)  65 
X.  W.  3S7. 

[e]     (Iowa:    1S9G.) 

A  witness  jointly  indicted  .with  defend- 
ant for  rape  having  testified  that  prosecutrix 
not  only  consented  to  the  intercourse,  but  virtu- 
ally seduced  witness  and  defendant,  he  could 
be  asked  on  cross-examination  whether  he  did 
not  ask  a  certain  person,  shortly  before  the  al- 
leged rape,  if  he  could  not  inform  witness  and 
defendant  where  they  could  obtain  sexual  in- 
tercourse.— State  v.  Philpot  (Iowa)  GO  N.  W. 
730. 

If]     (Mien.;    1895.) 

Where  plaintiff  has  offered  testimony 
tending  to  corroborate  a  witness  of  his  on  a  cer- 
tain matter,  it  is  error  to  refuse  to  permit  the 
witness  to  be  cross-examined  in  regard  there- 
to, on  the  ground  that  the  testimony  is  imma- 
terial and  irrelevant.  —  Valin  v.  McKerreghan 
■Mich. i  62  N.  W.  340. 
104  Mich.  213. 

[g]     (Mich.:    IK!).-,) 

Questions  to  a  prosecuting  witness  on  | 
cross-examination  as  to  whether  he  had  been  ar- 
rested for  being  drunk,  and  how  many  times  he 
had  been  drunk,  since  the  trouble,  are  properly 
excluded  as  irrelevant,  —  People  T.  Sutherland 
(Mich.)  62  N.  W.  566. 

104  Mich.  468.  I 


[h]     (Mich.;    1895.) 

Where,  in  a   trial   for  bribery,   the 
mony  of  a  state's  witness  showed  thai    hi 
instigated  another  fo  advise  defends 
his  vote,  and  had  then  concealed  himself  with 
officers  for  the  purpose  of  detecting  the  same, 
defendant   could   cross-examine   as   to   witness' 
connection  with  the  case,  and   the  names  of  all 
who  were  concerned  in  the  alleged  detection.^ 
People  v.  Liphardt  (Mich.)  62  N.  W.  1022. 
105  Mich.  80. 

[I]      (Mi,.),.:     IS95.) 

Where  an  accomplice  has  already  testi- 
fied on  cross-examination  as  to  his  knowledge 
of  the  responsibility  for  his  acts,  the  exclusion 
of  the  question,  "Do  you  know  that  you  a 
ble  for  what  you  did  that  night, — criminally  lia- 
ble?" is  immaterial. — People  v.  Considine  (Mich.) 
63  N.  W.  VM. 

105  Mich.  149. 

[J]     (Mich.;    1895.) 

On  a  trial  for  murder,  where  a  witness 
testified  that  deceased  had  tried  to  hire  him  to 
kill  defendant,  and  admitted  on  cross-examina- 
tion that  he  married  his  wife  from  a  house  of 
prostitution,  the  asking  in  good  faith  of  the  ques- 
tion whether  she  was  a  prostitute  was  not  prej- 
udicial to  defendant,  when  the  answer  was  ex- 
cluded. —  People  v.  Palmer  (Mich.)  63  N.  W. 
656. 

105  Mich.  568. 

Ik]     (Mich.;    1895.) 

Defendant  in  an  action  for  lumber  sold, 
involving  the  issue  whether  plaintiff  and  K. 
were  partners,  died  pending  an  appeal  from  the 
justice  to  the  circuit  court.  At  the  trial  in  the 
latter  court,  the  justice  (a  witness  for  plaintiffi 
testified  that  deceased  testified  before  him  that 
he  knew  that  the  lumber  belonged  to  plaintiff, 
and  that  he  had  made  plaintiff  payments  on  it. 
Held,  that  on  cross-examination  it  was  proper  to 
allow  the  witness  to  state  that  deceased  testified 
that  he  had  paid  the  entire  bill  for  building  the 
house,  that  he  let  the  entire  job — work  and  ma- 
terials— to  K.,and  supposed  plaintiff  was  in  part- 
nership with  him.— Reiser  v.  Portere  (Mich.)  63 
N.  W.  1041. 

[1]     (Mich.;    1S95.) 

Tlie  court  may  allow  a  witness  to  be 
cress-examined  as  to  his  habits. — Johnston  v. 
Farmers'  Fire  Ins.  Co.  of  York  (Mich.)  64  N. 
W.  5. 

[ml     (Mich.;    1896.) 

In  ejectment  to  recover  a  strip  of  land 
which  plaintiff  claimed  by  adverse  possession,  in 
that  the  strip  had  been  inclosed  within  his  fence 
for  over  15  years,  a  surveyor  testified  that  upon 
making  a  survey  of  the  ground  16  years  before 
he  had  found  the  ground  inclosed.  Held,  that  it 
was  competent  to  show  on  cross-examination 
that  upon  that  survey  he  had  located  the  old 
line  of  the  lot,  and,  as  so  located,  it  did  not  in- 
clude the  land  in  dispute. — Beecber  v.  Ferris 
(Mich.)  68  N.  W.  269. 

[n]     (Mich.;    1897.) 

A  witness  testifying  to  defendant's  go*  '1 
character  may  be  asked  on  cross-examination 
whether  he  has  heard  of  an  attempt  by  defend- 
ant to  commit  suicide. — People  v.  Frey  (Mi  i.) 
70  N.  W.  54S. 

[o]     (Minn.;    1895.) 

Two  witnesses  testified  that,  while  walk- 
ing together  on  the  night  of  the  homicide,  they 
person  in  a  buggy,  and  the  facts  each  tes- 
tified he  observed  were  the  same.  Held,  thai  it 
was  proper  to  permit  them  on  cross-examination 
to  be  questioned  as  to  whether  there  was  any 
concert  between  them  as  to  their  testimony,  and, 
one  of  them  having  testified  as  to  the  features 
of  the  person  in  the  buggy,  to  permit  the  other 
to  be  asked  whether  the  former  had  1 
claimed  to  be  able  to  recollect  the  featun 
such  person. — State  v.  Hayward  (Minu.)  05  N. 
W.  63 

02  Minn.  474. 
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Inl     (lllini.;    1890.) 

It  is  error  to  refuse  to  permit  a  witness 
to  be    cro  mil     I    on   a    material    point. — 

Lynch  v.  Free  (Minn.)  66  N.  \V.  973. 
ill  Minn.  277. 
|<il     (Minn. |    isiiT.) 

In  nil  iici  im  r  usuri- 

ous interest  paid,  il  \\m s  in  the  discretion  of  the 
court    v.  het  lani   should    I"-    a  ke  i    on 

cross-examination  whether  be  had  noi  made 
certain  other  usurious  loans  to  other  persons  at 
other  times.— Murphy  v.  Backer  (.Minn. I  7(1  N. 
W.  799. 

[r]      (Noli.;     1895.) 

Ii   wis  proper,  on  cross-examination  of  a 

witness  testifying  in   reference  to   del lant's 

character,  to  ask  whether  he  bad  heard  i 
reports   tending  to  contradict  his   testimony   on 
direct  examination. — Basye   v.  State  (Neb.)  03 
N.  \V    811. 

45  Neb.  261. 
[s]     (Neb.j    1895.) 

A  defendant  in  a  prosecution  for  produ- 
cing an  abortion  having  testified  in  chief  that  his 
acquaintance  with  the  woman  on  whom  the  oper- 
ation was  performed  was  not  intimate,  it  was 
proper  cross-examination  to  show  by  him  that 
he  had  been  criminally  intimate  with  her. — Dixon 
y.  State.  64  X.  VV.  961,  46  Neb.  298. 

Hi      (S.  V.;    1895.) 

On  cross-examination  of  a  witness,  it  is 
competent  to  question  him  as  to  his  interest  in  the 
subject-matter  concerning  which  he  has  testi- 
fied.—Hanson  y.  Township  of  Red  Rock  in  Min- 
nehaha County  (S.  D.)  03  N.  W.  156. 

fn]     (Wis.;    1895.) 

In  an  action  against  a  street-railroad 
company  for  personal  injuries  received  while 
plaintiff  was  alighting  from  a  car,  she  claimed 
that  the  car  started  before  she  had  time  to 
alight,  and  a  witness  for  defendant  testified  that 
he  saw  the  car  coming  down  the  street,  and 
thought  it  was  coming  too  fast;  that  it  slowed 
up,  and  plaintiff  got  off  before  it  stopped.  Held, 
that  it  was  proper  to  permit  the  witness  to  tes- 
tify on  cross-examination  that  he  previously 
stated  to  a  certain  person  that  he  considered  it 
the  most  careless  niece  of  business  he  ever  saw, 
and  to  explain  that  be  meant  the  speed  of  the 
car  coming  down  the  street.  —  Hardy  v.  Mil- 
waukee St.  Ry.  Co.,  01  X.  W.  771,  89  'Wis.  183. 

Iv]     (Wis.;    1S96.) 

In  an  action  by  a  physician  for  services 
there  was  no  disoute  as  to  the  number  of  his  vis- 
its or  items  of  charges.  Plaintiff  testified  as  to 
the  value  of  his  services,  the  nature  of  his  treat- 
ment, and  that  they  were  worth  the  amount 
charged.  Hrhl,  that  it  was  not  error  to  refuse 
to  permit  defendant  to  cross-examine  him  as  to 
the  amount  charged  for  particular  visits,  and 
what  they  were  worth,  where  the  court  offered 
to  permit  defendant  to  examine  him  as  to  what 
he  had  done,  and  show  that  his  services  were 
not  worth  anything. —Wurdeman  v.  Barnes 
(Wis.)  66  N.  W.  111. 
92  Wis.  206. 

§   36.   Matters    gone    into    on    direct 

examination. 

[n]     (Iowa;    1895.) 

Cross  examination  of  a  witness  as  to 
matter  concerning  which  he  has  not  testified  in 
his  direct  examination,  and  the  answer  to  which 
would  be  irrelevant  to  any  issue,  is  properlv  ex- 
cluded.—Kelly  v.  Stone  (Iowa)  62  N.  W.  842. 

[b]     (Iowa;   1S95.) 

In  an  action  by  a  wife  for  alienation  of 
her  husband's  affections,  it  cannot  be  shown  on 
cross-examination  of  plaintiff  that  her  husband 
married  her  after  having  se  luced  her,  to  prevent 
being  prosecuted  therefor,  and  that  he  had  no  af- 
fection for  her,  the  wife  not  having  testified  to 
such  matter,  on  the  ground  that  her  going  on  the 
stand  is  an  affirmance  of  the  presumption  of  law 
that  her  husband  had  affection  for  her. — Bailey 
v.  Bailey  (Iowa)  03  X.  \Y.  341. 


[c]     (Iowa;    1895.) 

In  an  action  on  a  fire  insurance  policy, 
the   kind    of   building    insured,    its   material   and 

age,  cannot  tn .  n  on  plaintiff  ici 

ination,  where  plaintiff  had  not  testified  on  di- 
imination  as  to  its  value.    Davis  v.  An- 
chor Mm    In.    Ins.  Co.  (Iowa)  64  N.  W.  687. 

{llj      Ileum;     1895.) 

Where  the  vendor  in  an  alleged  fraudu- 
lent hill  of  sale  ined  by  plaintiff  yen- 
dee  as  to  his  execution  thi  I  as  to  the 
property  described  therein  and  its  value,  it  was 
proper  to  permit,  on  cross-examination,  inquiries 
us  to  who  was  present  whi  d  the  bill  of  sale  was 
made,  the  consideration  fur  the  Bale,  the  dis- 
■  i.  ade  "i  the  i  et  lor  of  the  funds  re- 
ceived therefrom,  and  whether  at  the  sun.    ..... 

'"'    deeded    land    to    the    vendee.  —  Chapman    v. 
James  (Iowa)  64  N.  \V.  795. 

[e]  (Iowa;    1895.) 

VV'l a  witness  on  a  trial  for  rape  tes- 
tified that  the  prisecutrix  came  to  his  house, 
and  stal  ■!  that  she  had  been  raped,  qui 
as  to  whether  she  came  to  his  house  one  even- 
ing to  get  in,  when  the  marshal  drove  her  away, 
and  as  to  whether  she  had  slaved  there  several 

nights,  were  not  within  the  BCO] £  cross   ■xiim- 

ination.— State  v.  Case  (Iowa)  05  X.  W.  149. 

[f]  (Iowa;    1895.) 

Witness  cannot  be  questioned  on  cross- 
examination  as  to  matters  touching  which.  ,ir 
anything  relating  thereto,  no  evidence  was  giv- 
en in  chief.— State  v.  Judiesch  (Iowa)  65  X.  \V. 
157. 

[S]     (Iowa;    1895.) 

On  trial  of  an  indictment  of  a  banker 
for  receiving  money  when  insolvent,  where  de- 
fendant, to  show  want  of  connection  with  the 
transaction,  testifi  id  that,  on  the  morning  of  the 
day  the  deposit  was  made,  he  left  the  town 
where  his  bank  was  located,  and  went  to  W., 
after  promising  *o  teV  ihone  his  son,  left  in 
charge  of  the  bank,  if  tilings  did  not  look  favor- 
able, not  to  receive  deposits,  and  that  he  sent 
that  message,  the  court  was  not  required  to  con- 
fine the  cross-examination  to  what 
did  at  W— State  v.  Eifert  (Iowa)  05  N.  W.  309. 

[li]     (Iowa;    1S9U.) 

On  trial  for  larceny  of  hogs,  where  the  own- 
er, in  his  direct  testimony,  did  not  in  any  way 
refer  to  defendant  as  having  taken  the  hogs,  it 
was  improper  cross-examination  to  ask  him  if 
he  had  any  trouble  or  a  personal  encounter  with 
defendant— State  v.  Brown  (Iowa)  69  X.  W.  2"i  .. 

[i]     (Iowa;    1897.) 

It  is  improper  to  cross-examine  a  witness  as 
to  statements  made  by  plaintiff,  where  the  wit- 
ness has  not  testified  in  chief  to  any  conversa- 
tion with  plaintiff. — Devine  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Iowa)  69  N.  W.  1042. 

[j]      I  Mich.;    18!»T.) 

A  cross-examination  of  a  witness  as  to 
statements  which  he  had  made  while  under 
arrest,  and  testified  to  on  his  examination  in 
chief,  is  proper. — People  v.  Baker  (Mich.)  70  N. 
W.  431. 
Ik]     (Mich.;   1897.) 

In  an  action  for  injuries  it  was  proper  not 
to  permit  a  physician  who  attended  plaintiff  for 
about  three  weeks  to  be  cross-examined  as  to 
whether  he  knew  at  the  time  of  his  last  visit 
that  plaintiff  was  contemplating  suit,  where  be 
had  given  no  testimony  as  to  exclamations  of 
pain  at  that  time,  or  testimony  of  any  other 
character  which  would  be  affected  by  the  fact 
that  plaintiff  contemplated  suit. — Heddle  v.  City 
Electric  Ry.  Co.  (Mich.)  70  N.  W.  1096. 

II)      (Midi.;    18!>7.) 

It  was  in  the  discretion  of  the  court  in  such 
case  not  to  allow  such  witness  to  be  cross-exam- 
ined as  to  whether,  during  his  last  visits,  plaintiff 
made  pretense  of  her  injuries  being  greater  than 
they  really  were,  in  the  absence  of  a  previous 
showing  as  to  what  plaintiff's  claims  were  as  to 
her  injuries.— Heddle  v.  City  Electric  Ry.  Co. 
(Mich.)  70  X.  W.  1090. 
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[m]     (Neb.)    1896.) 

Where,  in  an  action  on  a  bill  or  note, 
the  defendant  is  examined  with  respect  to  the 
genuineness  of  the  signature  alone,  he  should 
not  on  cross-examination  be  required  to  stale 
his  opinion  touching  collateral  or  incidental 
matters  based  upon  a  comparison  of  the  dis- 
puted signature  with  others.  —  Norfolk  Nat. 
Bank  v.  Job  (Neb.)  67  N.  W.  7S1. 
4S  Neb.  774. 

[n]     fir.  D.;    1896.) 

The  rule  that  the  cross-examination  of 
a  witness,  except  as  to  matters  affecting  cred- 
ibility, must  be  confined  to  the  subjects  to 
which  the  direct  examination  was  addressed, 
decs  not  limit  the  cross-examination  to  the  par- 
ticular facts  to  which  the  witness  testified  on 
direct  examination,  but  a  subject  once  opened 
mav  be  exhausted. — State  v.  Pancoast  (N.  D.) 
07  N.  W.  1052. 
5  N.  D.  516. 

[o]     <S.  D.;    1895.) 

A  witness  called  by  plaintiff  in  an  action 
on  a  note,  who  testified  solely  to  the  execution 
of  the  note,  could  not  be  cross-examined  as  to 
the  consideration  of  the  note,  failure  of  which 
was  pleaded  in  defense. — First  Nat.  Bank  v. 
Smith  (S.  D.)  65  N.  W.  439. 

[p]     (S.  D.;    1806.) 

In  an  action  for  damages  to  plaintiff's 
building  by  an  excayation  by  an  adjoining  land- 

i.  it  may  b«  shown  on  cross-examination 
of  plaintiff  that  the  damages  were  in  fact  caus- 
ed by  an  excayation  directed  by  plaintiff,  though 
the  fact  of  such  excayation  was  not  brought  out 
on  direct  examination,  as  such  matter  goes  to 
disprove  plaintiff's  cause  of  action. — Noyotny 
v.  Danforth  (S.  D.)  68  N.  W.  740. 


§  37. 


—   As  to  statements  made  before 
grand  jury. 


(Minn.;    1804.) 

A  party  to  an  action  may  be  questioned 
on  cross-examination  as  to  a  statement  made 
by  him  when  a  witness  before  a  grand  jury, 
when  such  statement  is  not  merely  impeach- 
ing, but  the  admission  of  a  fact  material  in  the 
ise.  -Loveland  y.  Cooley  (Minn.)  61  N.  W. 
138 

59  Minn.  259. 


38. 


Of   accused. 


[a]     (Iowa;    1S9C.) 

Where  defendant  had  testified  as  to  quar- 
rels and  fights  with  deceased  and  his  friends  he- 
fore  the  homicide,  but  had  denied  making  cer- 
tain threats  against  deceased,  as  brought  out  by 
the  state's  evidence,  it  was  proper  cross-exam- 
ination to  ask  him  if  he  had  not,  in  a  conversa- 
tion with  a  third  person,  made  threats  against 
deceased. — State  v.  Helm  (Iowa)  66  N.  W.  751. 

lb]     (Mich.;    1895.) 

The  defendant,  upon  becoming  a  witness 
in  his  own  behalf,  is  subject  to  the  same  rules 
of  cross-examination,  and  the  prosecution  has 
the  same  right  to  inquire  fully  into  his  antece- 
dents,  as  in  the  case  of  anv  other  witness. — 
People  v.  Sutherland  (Mich.)  62  N.  W.  566. 
104  Mich.  468. 

§  39.   —   Limiting    extent. 

[a]  (Iowa;   1895.) 

The  trial  court  is  vested  with  a  wide  dis- 
cretion in  determining  the  extent  of  cross-exam- 
ination.—Bailey  v.  Bailey  (Iowa)  63  N.  W.  341. 

[b]  (Neb.;    1896.) 

In  an  action  on  a  note  against  the  maker 
and  indorser,  defendants  claimed  that  the  note 
had  been  altered,  and  plaintiff  testified  that  de- 
fendants had  examined  the  note  after  it  became 
due,  and  made  no  objection  to  it.  Held,  it  was 
not  an  abuse  of  discretion  to  refuse  to  permit 
plaintiff  to  be  asked  ou  cross-examination  wheth- 
er the  attention  of  the  defendant  surety  had  been 
called  to  the  note.— Stuugh  v.  Ogden  (Neb.)  68 
N.  W.  516. 


[o]     (Wis.;    1 897.) 

A  trial  court  has  discretionary  power  to 
limit  the  cross-examination  of  a  witness,  and 
such  discretion  will  not  be  interfered  with  un- 
li  ss  substantial  rights  have  been  prejudiced.— 
McMahon  v.  Eau  Claire  Waterworks  Co.  (Wis.) 
70  N.  W.  829. 

§  40.    Calling     adversary     for     cross-ex- 
amination. 

[a]     (Minn.;    1896.) 

A  defendant  against  whom  a  default 
judgment  had  been  filtered  could  not  be  called 
for  cross-examination  by  plaintiff  on  the  trial 
of  the  issues  raised  by  the  answers  of  his  co- 
defendants,  under  Gen.  St.  1894,  §  5659,  pro- 
viding that  a  party  to  the  record,  or  a  person 
for  whose  immediate  benefit  an  art  ion  is 
prosecuted  or  defended,  may  be  called  for  cross- 
examination  by  the  opposite  pari/,  who  shall 
not  be  concluded  by  his  testimony. — Suter  v. 
Page  (Minn.)  67  N.  W.  67. 
64    Minn.   444. 

fb]     (Minn.:    1596.) 

Where  parties  holding  intimate  domestic  re- 
lations are  charged  with  a  conspiracy  to  defraud, 
great  latitude  should  be  allowed  In  their  exam- 
ination under  Gen.  St.  1894,  §  5659,  allowing  a 
party  to  be  examined  as  if  under  cross-exam- 
ination, at  the  instance  of  the  adverse  party. — 
Pfefferkoru  v.  Seefield  (Miun.)  68  N.  W.  1072. 

§  41.    Redirect  examination. 

[a]  (Iowa;   1896.) 

In  an  actio;,  against  the  surviving  hus- 
band of  a  (h  ceased  sister,  on  her  note,  where 
plaintiff  has  testified  that  her  mother  was  worth 
$3,000  when  she  died,  and  that  defendant's  wife 
received  nearly  all  ot  it.  she  may,  after  cross- 
examination  as  tc  her  means  of  knowledge,  tes- 
tify that,  on  death  of  her  mother,  her  heirs  a]  - 
proximated  her  estate  at  $3,000,  though  defend- 
ant was  no<  present  when  the  approximation  was 
made.— Leipird  v.  Stotler  (Iowa)  66  N.  W.  150. 

[b]  (Iowa;    1896.) 

Where  one  of  plaintiff's  witnesses  was 
an  employe  of  defendant,  it  was  not  error  to 
allow  plaintiff,  on  redirect  examination,  to 
question  the  witness  regarding  certain  conver- 
sations he  had  had  with  defendants  attorneys 
at  the  forme"  trial,  and  the  information  he  had 
given  them  respecting  his  knowledge  of  the 
case. — Spaulding  v.  Chicago,  St.  P.  &  K.  C.  Ry. 
Co.  (Iowa)  67  N.  W.  227. 

[c]  (Iowa;   189C.) 

In  an  action  against  a  railroad  company, 
one  of  the  witnesses  for  plaintiff,  who  had  for- 
merly been  employed  by  the  defendant,  on 
cross-examination,  was  questioned  in  regard  to 
his  discharge.  Held  that,  on  redirect  examina- 
tion, a  letter  from  defendant's  superintendent 
commendatory  in  character  was  properly  admit- 
ted as  explaining  why  the  witness  had  left  de- 
fendant's employ. — Spaulding  v.  Chicago,  St.  P. 
&  K.  C.  Ry.  Co.  (Iowa)  67  N.  W.  227. 

[d]  (Minn.;    1895.) 

Where  plaintiff,  on  cross-examination, 
stated  that  he  intended  a  writing  drawn  by 
him  to  be  the  contract,  between  the  parties, 
it  was  proper  to  permit  him,  on  redirect  exam- 
ination, to  state  that  he  intended  to  put  in  the 
writing  a  material  provision,  in  reference  to 
which  he  had  testified  on  direct  examination, 
but  failed  to  do  so  through  oversight. — Vaughan 
y.  McCarthy  (Minn.)  65  N.  W.  249. 
63  Minn.  221. 

Je]      (Minn.;    1897.) 

On  an  issue  as  to  whether  a  sale  of  the 
goods  in  a  store  and  the  store  fixtures  was  to 
defraud  creditors,  the  purchaser  testified  on 
cross-examination  that  at  the  time  of  the  sale 
he  was  employed  elsewhere,  and  had  to  hire  a 
clerk  to  manage  the  store.  Held,  that  he  could 
stale,  on  redirect  examination,  that  at  the  time 
of   the    purchase   he   expected    his   employment 
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45  Neb.  356. 

[h]      (Neb.;    1805.)  -        .. 

Where  the  sheriff,  as  a  witness  for  the 
stale  iii  a  murder  case,  was  asked,  on  ei  '     e 
amination,    whether   he    felt   suspicious   01    de- 
fendant   and  answered  in  the  affirmative,  it  was 
proper  to  permil   the  state,  en  redireci 

i     to   ask  him  his   r  0'    bis   snspi- 

cions.-Collins  v.  State.  04  N.  W.  432,  40  Neb. 
37. 

[1]     (Neb.s   1S96.)  ,. 

It  is  permissible  by  way  of  redirect  ex- 
amination to  introduce  evidence  explanatory 
0f  facts  elicited  by  the  cross  samini  tion,  al- 
though corroborative  of  the  witnesses'  testimony 
in  chief.  Norfolk  Nat.  Bank  v.  Job  (Neb.)  67 
N.  W.  781. 

18  Neb.  774. 

§  42.    Recalling  -witness. 

(Iowa;   1805.)  ,  ,     . 

It  was  not  an   abuse  of  discretion  that 

a  witness  of  plaintiff,  who  was  excused  without 

cross-examination,   was  recalled,   after  plamtitt 

1      for     cross-examination. —  Chapman     v. 

James  (Iowa)  64  N.  W.  795. 


69  X.  W.  451. 

§   46.    Cross-examination  to    affect   cred- 
ibility. 
(N.  D.;    1880.) 

For  the  purpose  of  affecting  the  rre.li 
bility  of  a  witness,  it  is  proper  to  ask  him  on 
cross-examination    questions     the    answers    to 
which  may  tend  to  degrad  raci 

inati    him,  1 1 gh  he  maj  r 

question  the  answer  to  which  will  lend  to 
criminate  him.-  State  v.  Pancoast  <N.  If.)  67 
N.  W.   1052. 

5  N.  D.  516. 

§  47.    Cross-examination  of  accused. 
(N.  D.:    1885.)  ,      .  , 

Where  an  accomplice  has.  by  Ins  own  tes- 
timony, made  out  a  case  of  murder  against 
self,   he   may    be   asked,   on   cross-exat 
if  he  expected  to  be  hung.— State  v.  Kent  t.V 
D.)  62  X.  \V    631. 

4  X.  D.  577. 

§   48.    Waiver  of  privilege — Accused  tes- 
tifying in  his  own  behalf. 

[a]  (X.  II. i    1S!)«.)  .     .      ,  ... 

A  defendant  in  a  criminal  case  who  takes 
the  witness  stand  in  his  own  behalf  is  subject 
to  the  same  rules  of  cross-examination  thai 
ern  other  witnesses;  and  he  is  required  to  an- 
swer anv  relevant  question  tending  to  convict 
him  of  the  crime  charged,  though  such  answer 
may  also  tend  to  convict  him  of  another  crime. 
-State  v.  Fancoast  (N.  D.)  07  N.  W.  1052. 

5  N.  D.  516. 

[b]  (N.D.;    1896.)  . 

A  defendant  in  a  criminal  case,  who  be- 
comes a  witness  in  his  own  behalf,  does  not 
I  thereby  waive  his  privilege  to  decline  to  answer 
questions  the  answers  to  which  may  tend  to 
convict  him  of  collateral  crimes,  when  such 
Questions  are  asked  solely  to  affect  his  credibil- 
ity.-State  v.  Fancoast  (N.  D.)  67  N.  W.  1052. 
*       5  X.  D.  516. 

Ic]     (Wis.;   1S9C.) 

Where  an  accused  voluntarily  makes  him- 
self a  witness,  he  is  subject  to  cross-examina- 
tion, as  other  witnesses.— Frank  v.  State  (Wis.) 
68  N.  W.  057. 


III.    PRIVILEGE        OF       WITNESS- 
COMPELLING    TESTIMONY. 

§  43.    Party    to   action   for   conspiracy. 

(Minn.;    istxt.)  '  „    .    .  ... 

The  party  may  be  compelled  to  testify  as 
fully  on  all  matters*  material  to  the  issue  as  any 
other  witness,  though  the  action  is  tor  con- 
spiracy,  which  has  no't  been  established  or  ad- 
mitted.— Pfefferkorn  v.  Seefield  (Minn.)  06  N 
W.  1072. 

§   44.    How  privilege   claimed. 
(N.  !>.:    1S!"U 

A  witness  who  desires  to  claim  his  consti- 
tutional privilege  of  declining  to  answer  a  ques> 
tion,  though  he  is  also  the  party  defendant, 
must  make  his  claim  in  person,  and  under  oath, 
and  with  sufficient  definiteness  to  render  his 
claim  clear.— State  v.  Pancoast  (N.  D.)  Oi  X. 
W.  1052. 

5  N.  D.  516. 

§   45.    'What    constitutes   incrimination. 

(Ioirn;    1806.)  ....  , 

During  the  trial  defendant's  brother,  who 
o-reatlv  resembled -him,  took  a  seat  by  his  side 
as  a  test  of  identity.  At  the  request  of  the 
state  the  judge  ordered  defendant  to  rise  for 
identification,  against  the  objection  of  his  at- 
torney. The  prosecuting  witness  then  identi- 
fied the  one  who  stood  up  as  the  one  who  com- 
mitted the  offense.     EM,  that  defendant  was 


IV.    CREDIBILITY      AND      IMPEACH- 
MENT OF  WITNESS. 

Credibility  of  defendant's  statement  or  testimony, 
see  "Criminal  Law,"  §  107.  .    . 

Instructions  as  to  credibility,  see  Criminal 
Law,"  §§  154,  166. 

1.  IN  GENERAL. 
§  49.   In    general. 

(Wis.!    1895.)  .  , 

t  hi  an  issue  as  to  whether  a  conductor 
used  unnecessary  force  in  ejecting  a  passenger, 
it  is  error  to  charge  that  the  testimony  of  a 
greater  number  of  credible  witnesses  w-hose 
statements  are  reliable,  on  one  side,  might  be 
considered  *  *  *  more  worthy  of  confidence 
and  trust  than  the  testimony  c.f  a  lesser  numbe* 
of  witnesses  of  equal  credibility,"  as  it  do 
call  the  attention  of  the  jury  to  the  relative  in- 
telligence of  the  witnesses,  nor  their  opportunity 
to  observe  what  took  place—  Schmitty.  Mil- 
waukee St.  Ry.  Co.,  61  N.  W.  834,  89  Wis.  V.);. 


50.    Credibility 
ness. 


of    unimpeached    wit- 


(Nel).;    1S06.)  „__ 

A  jnrv  is  not  bound   to  blindly  accept  fl" 
true  all  testimony  which  is  not  directly  contra- 
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dieted  or  impeached. — Murphcy  v.  Virgin  (Xeb.) 
66  N.  W.  652. 

47  Neb.  602. 

§   51.    Party    testifying    at    instance    of 
adversary. 
fa]     (AVis.;    18S5.) 

It  is  not  error  to  refuse  to  charge  that 
when  a  party  rails  his  opponent  as  a  witness  he 
holds  him  out  as  worthy  of  credit,  as  his  credi- 
bility must  be  considered  in  view  of  his  charac- 
ter, intelligence,  and  interest  in  the  ease,  and 
the  manner  in  which  he  testifies.  —  Gamy  v. 
Katz.  61  N.  W.  T62,  SO  Wis.  230. 
[b]     (Wis.;    1805.) 

The  fact  that  plaintiff  called  defendant 
as  his  witness  does  not  relieve  the  jury  of  its 
doty  to  weigh  the  testimony  of  such  witness, 
and  plaintiff  is  not  bound  to  hold  out  such 
witn.ss  as  worthy  of  credit  as  to  everything 
he  may  testify  to.— Garny  v.  Katz  (Wis.)  CI 
N.  W.  762,  89  Wis.  230. 

§  52.   Falsus   in  uno,  etc 

[n]      (Xeb.;    1896.) 

The  maxim.  "Falsus  in  uno,  falsus  in 
omnibus."  applies  only  where  a  witness  had 
knowingly  and  willfully  testified  falsely  as  to 
iter  cf  fact.  Buffalo  Co.  v.  Van  Sickle 
(1884)  20  X.  W.  261,  16  Xeb.  363,  followed.— 
Omaha  &  R.  V.  R.  Co.  v.  Krayenbuhl,  67  X. 
W.  447.  4S  Xeb.  553. 
[b]     <%>!>.:    ?sm;.  > 

The  jury  cannot  disregard  the  entire  testi- 
mony of  a  witness  who,  in  testifying,  made  a 
misstatement  of  a  material  fact,  unless  the 
false  statement  was  willfully  made;  thi 
tion  of  intent  in  making  it  being  for  the  jury. — 
McCormick  Harvesting  Mach.  Co.  v.  Sseman 
(Neb.)  68  X.  W.  4S2. 

£c]      (X.  D.;    1S93.) 

The  testimony  of  a  witness  who  testified 
falsely  as  to  a  material  fact  in  the  case  could 
not  be  wholly  disregarded  by  the  jury,  unless 
they  relieved  that  he  so  testified  intentionally. — 
McPherrin  v.  .Tones  (X.  D.)  65  X.  W.  CSS. 
5  X.  D.  261. 
Id]     (Wis.;    1S95.) 

An  instruction  that,  if  the  jury  believe 
that  any  witness  has  told  an  untruth,  they  may 
reject  his  entire  testimony,  must  be  confined  to 
an  untruth  as  to  a  material  fact. — Schmitt  v. 
-Milwaukee  St.  Ry.  Co.,  61  X.  W.  834,  89  Wis. 

Ie]     (Wis.:    1890.) 

An  instruction  to  the  jury  that,  "if  you 
find  that  any  witness  has  testified  falsely  re- 
garding any  material  matter,  you  are  at  liberty 
to  disregard  all  his  testimony,  except  so  far  as 
may  be  corroborated   by   other  evi  ienee,"    was 

in  that  it  allowed  the  jury  to 
lieve  the  entire  testimony  of  a   wituess  simply 

tse  he  may  have  made  an  innocent  m', 
-Cahn  v.  Ladd  (Wis.)  68  X.  W.  652. 

3   53.   Effect    of    impeachment. 
down:   1S96.) 

Thai  a  witness'  moral  character  and  rep- 
utation for  truth  and  veracity  has  been  impeaeh- 

s  not  require  that  the  jury  disregard  his 
testimony  if  unsupported  by  corroborating  evi- 
dence—State v.  Van  Vliet  (Iowa)  66  X.  W.  748. 

§   54.    Province    of   jury, 
la]     Unwa;    1S94.) 

Wiiere,  after  an  indictment  for  seduc- 
tion, prosecutrix  makes  an  afhdavit  that  de- 
fendant did  not  seduce  her,  and  on  the  trial 
she  testifies  that  she  was  induced  to  make  the 
affidavit  by  threats  and  promises  made  by  de- 
fendant, the  question  of  her  vi  r  for  the 
jury.— State  v.  Bradbury  (Iowa)  01  X.  W.  102. 
02  Iowa.  512. 

[hi      <S.  D.:    1894.) 

While  it  is  the  right  of  the  jury,  in  gen- 
eral, to  judge  of  the  credibility  of  a  witness  and 


the  probative  value  of  his  testimony,  it  has 
no  right  arbitrarily  or  capriciously  to  disre- 
gard testimony  submitted  by  the  court — Drew 
v.  Watertown  Fire  Ins.  Co.  (S.  D.)  61  N.  W. 

6  S.  D.  335. 


2.  HOW  WITNESS  MAT  BE  IMPEACHED. 

§   55.    Evidence    admissible. 

[a]  (Iowa;    1895.) 

Where  a  witness  for  the  state  testified 
that  H.,  who  was  jointly  indicted  with  defend- 
ant, said,  in  the  presence  of  defei  dant  and  S„ 
"Because  we  got  the  best  of  a  railroad  man, 
they  want  to  drive  us  off  the  face  of  the  earth.'' 
deceased  having  been  a  railroad  man,  it  was 
not  error,   while  S.   was  a  for  the   de- 

fense, to  exclude  a  question  by  defendant's 
1  as  to  whether  he  heard  II.  say.  in  the 
presence  of  defendant  and  the  other  witness. 
"But,  now  we  got  the  best  of  railroad  men,  they 
want  to  run  us  off  the  earth,  or  something  like- 
that:"  it  being  too  indefinite  to  establish  a  con- 
tradiction.— State   v.    Weems   (Iowa)   65   N.    W. 

[b]  (Iowa;   1896.) 

Where  plaintiff  is  a  co-partnership,  the 
fraudulent  act  of  one  partner  does  not  affect 
the  credibility  of  the  others,  who  were  guilt- 
less of  intentional  wrong. — Gutherless  v.  Rip- 
ley (Iowa  I  07  X.   W.   109. 

[c]  (Iowa;    1896.) 

The  fact  that  defendant's  mother  attempted 
to  bribe  the  county  attorney  to  fix  the  papers  so 
that  her  son  might  escape  is  relevant,  and  may 
therefore  be  shown  in  contradiction  of  the  testi- 
mony of  the  mother  brought  out  by  the  state  on 
cross-examination. — State  v.  McKinstry  (Iowai 
69  X.  W.  207. 

Id]     (Iowa;   1896.) 

Where  the  sheriff  testifies  that  he  was 
unable  to  find  defendant  to  arrest  him,  for  the 
purpose  of  showing  that  defendant  was  secreting 
himself  to  avoid  arrest,  evidence  that  defendant's 
father  told  the  sheriff  that  he  would  have  de- 
fendant surrender  himself  the  next  dav  is  ad- 
missible.—State  v.  Allen  (Iowa)  60   X.   W.  274. 

[e]  (Mich.;    1894.) 

Evidence    of    the    business    relations   be- 
tween a  party  and  his  witness  is  admissible  as 
affecting   his   credibility.  —  Totten    v.    Burhans 
(Mich.)  61   X.  W.  58. 
103  Mich.  6. 

[f]  (Mien.;    1894.) 

A  witness  testified  that  he  was  employed 
to  detect  violations  of  the  local  option  law,  and 
had  made  a  number  of  complaints,  and  been  a 
witness  in  a  number  of  cases.  Held,  that  it 
was  error  not  to  pern  lants  to  show  on 

cross-examination  that  A.,  another  witness  for 
the  people,  was  employed  for  the  same  pur- 
pose; that  the  meetings  between  A.  and  the 
witness  at  various  places  were  not  accidental; 
that  both  had  testified  in  other  cases;  and  that 
A.  had  received  pay  for  taking  witness  to  dif- 
ferent places.  Grant  and  Hooker,  ,T.T  , 
senting.— People  v.  Rice  (Mich.)  61  N.  W.  540. 
103  Mich.  350. 

IS]     (Micli.;    1894.) 

It  was  error  to  refuse  to  charge  that 
the  jury  should  consider  the  fact  that  such  wit- 
ness was  a  "hired  witness,"  and  that  such  fact 
should  be  considered  in  determining  the  credit 
to  be  given  to  his  evidence.  Grant  and  Hook- 
er, J.7.,  dissenting. — People  v.  Rice  (Mich.)  61 
X.  W 

103  Mich.  350. 

[b]     (Mich.:    1895.) 

On  a  trial  for  forgery  committed  Xovem- 
ber  23,  1S91,  at  Kalamazoo,   Mich.,   P.,  a  wit- 
ness for  defendant,  testified  that  on  that  date 
the  accused   was  in    I ' 
borrowed  money  of  him,  giving  his  note  therefor, 
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which  ho  paid  April  11,  1892,  to  thi 
personally,  at  Detroit.    Held,  thai  evidem 
iccused    was  in   M  iniiesota  on   April    LI, 

as  bearing  upon  thi 
of  P.'s  evidence.— People  v.  De  France  (Mich.) 
62  N.  W. 

in  I   Mich.  563. 

[1]      (Mich.)    1895.) 

Whether  or  not  the  county  attorney  pre- 
pared the  bail  bond  of  a  witness  who  lias  testi- 
fied that  he  is  under  arrest,  and  is  out  on  bail, 

is  immaterial. — People  v.  Considine   (Mich.)  63 
N.  W.  196. 

in.".  Mich.  149. 

[Jl    (Mich.:   )>-:>.-..) 

The  fact  thai  the  witnesses  for  the  state 
on  a  prosecution  for  selling  liquors  unlawfully 
hired  to  procure  evidence  of  violation  of  the 
law  may  be  considered  by  the  jury  in  determin- 
ing the  credit  to  be  given  to  their  evidence. — 
People  v.  Whitney  (Mich.)  63  N.  W.  765. 
105  Mich.  622. 

[It]     (Minn.;   1895.) 

The  person  whom  it  was  charged  defend- 
ant induced  to  commit  the  murder  testified  that, 
shortly  before  the  commission  of  the  crime,  de- 
fendant gave  him  part  of  the  contents  of  a  bottle 
of  whisky,  -but  kept  the  bottle,  and  the  state 
showed  that  defendant  purchased  such  a  bottle 
on  the  day  of  the  crime.  Defendant  admitted 
the  purchase  of  whisky,  but  denied  that  he  gave 
any  to  witness,  and  stated  that  he  left  the  bottle 
in  the  bathroom  at  his  home,  where  he  believed 
it  then  to  be.  Thereafter  the  defense  offend  to 
prove,  by  a  witness  who  visited  the  bathroom 
after  defendant  testified,  that  a  similar  bottle  of 
whisky  was  found  in  the  place  mentioned  by  de- 
fendant. Held,  that  the  offer  was  properly  re- 
jected.—State  v.  Hayward  (Minn.)  65  N.  W.  63. 
62  Minn.  474. 

11]     (Minn.;    1895.) 

The  person  whom  it  was  alleged  defend- 
ant procured  to  commit  the  murder  testified  that, 
after  shooting  deceased,  she  fell  back  in  her  seat 
in  the  buggy,  in  which  she  was  riding  with  wit- 
ness, and  sat  still.  To  contradict  the  witness, 
defendant  offered  expert  evidence  that  a  person 
shot  as  was  deceased  would  instantly  become 
limp.  Held,  that  the  evidence  did  not  have  a 
tendency  to  contradict  the  witness,  and  hence 
was  properly  excluded.  —  State  v.  Hayward 
(Minn.)  m  N.  W.  63. 

62  Minn.  474. 
[ml     (Minn.;    1895.) 

Letters  written  by  a  witness  to  one  of 
the  parties  in  reference  to  matters  involved  in 
the  suit,  which  tended  to  show  a  corrupt  dispo- 
sition to  conceal  or  pervert  the  truth,  for  a 
money  consideration,  as  to  the  matters  to  which 
he  testified,  should  have  been  admitted  to  im- 
peach the  witness. — Alward  v.  Oaks  (Minn.)  65 
N.  W.  270. 

63  Minn.  190. 
In]     (Minn.;    1896.) 

The  reception  of  evidence  on  cross-exam- 
ination for  the  purpose  of  contradicting  the 
witness  is  within  the  discretion  of  the  trial  court. 
—Matthews  v.  Hershey  Lumber  Co.  (Minn.)  67 
N.  W.  100S. 

[o]      (Neb.;    1894.) 

In  a  criminal  case  the  state  may  show 
in  rebuttal  that  a  witness  who  testified  for  de- 
fendant was  intoxicated  at  the  time  of  the  hap- 
pening of  the  events  about  which  he  testified.— 
Willis  v.  State,  61  N.  W.  254,  43  Neb.  102. 
|p]     (N.  D.;    1895.) 

As  bearing  on  the  credibility  of  an  accom- 
plice whose  testimony  shows  that  he  committed 
the  murder  at  the  instigation  of  defendant, 
defendant  may  show  that  no  prosecution  against 
the  accomplice  has  been  instituted,  though  sever- 
al months  have  elapsed  since  his  confession  of 
the  crime.— State  v.  Kent  (N.  D.)  62  N.  W. 
631. 

4  N.  D.  577. 


to]   rwti.|  is;*.-..) 

1  '  witness  may  be  discredit- 

ed   by   showing  that   he   was  drunk   while   the 
to  which  he  testified  wen-  taking  i 
v.  Reed,  62  \.  W.  L86,  89  Wis.   WO. 

§  56.   Examination    as    to    knowledge    of 
law. 

(Ionui   isaii.i 

It  is  not  an  abuse  of  discretion  to  refuse 
permission  to  ask  prosecutrix  on  cross-examina- 

ii "Von  know,  do  you  not,  that,  in  order  to 

i vict    *     *    *     [defendant],  you  must   in 

der  the  agi  of  thirteen  years  at  the  time  the  in- 
tercourse look  place?"— knowledge  by  a   v. 
of  the  law  applicable  to  facts   tesl  ifii  1 
m  ci      'lily  having  any  influence  on  the  oi 
iiy  of  her  testimony.— State  v.  Forsythe  (Iowa) 
68  N.  W.   in,. 

§   57.    Time      of      admitting      impeaching 
evidence. 

(Mich.;   189S.) 

Evidence  of  statements  made  by  the 
state's  witness  on  defendant's  preliminary  ex- 
amination,   for    the    purpose   of    impeachment, 

should   be   introduced   after   defendant's   counsel 
has  taken  the  case,  aud  not  upon  the  cr 
animation   of  such    witness. — People   v.    Ublaser 
(.Mich. I  62  X.  W.  732. 
104  Mich.  579. 

§   58.    Laying    fonndation    for    impeach- 
ment. 

(Mich.;    IS95.) 

In  an  action  by  an  infant  for  personal 
injuries  from  stepping  into  a  hole  in  a  sidewalk, 
a  witness  for  the  defense,  who  testified  that  he 
saw  the  accideut,  and  that  there  was  no  hole 
where  it  occurred,  on  being  asked  whether,  at 
a  designated  time,  he  met  a  certain  person  at  a 
certain  place,  and,  replying  that  he  knew  no 
such  person,  was  again  asked  if  he  met  any 
person  at  that  time  and  place,  and  there  stated 
to  him  that  he  saw  the  infant  fall  into  a  hole 
in  the  sidewalk,  replied  that  he  never  did. 
Held,  that  the  attention  of  the  witness  was 
sufficiently  directed  to  the  time,  place,  and 
person  to  lender  admissible  in  rebuttal  evidence 
of  the  conversation  had  at  the  designated  time 
and  place  with  the  person  named. — Strudgeon  v. 
Village  of  Sand  Beach  (Mich.)  65  N.  W.  616. 

§   59.    Showing    contradictory    state- 
ments. 

[a]  (Iowa;   1897.) 

Impeaching  evidence,  consisting  of  contra- 
dictory statements  out  of  court,  is  properly  ex- 
cluded where  no  foundation  is  laid. — Kreuger  v. 
Sylvester  (Iowa)  69  N.  W.  1059. 

[b]  (Mich.;   1896.) 

In  the  absence  of  any  foundation  for  im- 
peachment, it  was  not  error  to  exclude  testi- 
mony tending  to  show  what  one  of  the  witness- 
es for  plaintiff  had  stated  out  of  court. — Con- 
nell  v.  McNett  (Mich.)  67  N.  W.  344. 

[c]  (Neb.;   1896.) 

To  impeach  a  witness  by  showing  a  state- 
ment at  variance  with  those  made  at  the  trial, 
it  is  necessary  to  cali  attention  to  such  incon- 
sistent statement,  and  inquire  whether  or  not 
it  was  made  ny  the  wituess  at  a  time  and  place 
indicated. — Davison  v.  Cruse  (Neb.)  66  N.  W. 
823. 

47  Neb.  829. 

td]      (S.  D.;    1S96.) 

Where  the  testimony  of  a  witness  not  a 
party  to  the  actio*"  is  sought  to  be  impeached  by 
inconsistent  statements  out  of  court,  it  is  nec- 
essary that  the  witness'  attention  should  be  called 
to  the  time,  place,  and  person  to  whom  the 
alleged  statements  were  made,  and  to  the  specific 
statements.— State  v.  Hughes  (S.  D.)  66  N.  W. 
1076. 
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§  60. 


—   Showing  testimony  on  former 
occasion. 


[a]  (Iowa;    1806.) 

To  contradict  defendant  as  a  witness  in  his 
own  behalf,  statements  of  his  on  a  former  triaJ 
may  be  shown,  without  laying  a  foundation  for 
impeachment  by  calling  his  attention  to  the 
time  and  place  of  making  the  statements.— 
State  v.  Forsythe  (Iowa)  68  N.  W.  446. 

[b]  (Mich. J    1895.) 

After  having  called  the  attention  of  a 
witness  for  the  people  to  his  evidence  on  a  for- 
mer trial,  and  having  asked  him  if  he  made  cer- 
tain statements,  the  defense  sought  to  impeach 
him  by  having  read  the  stenographer's  minutes 
of  the  former  trial,  but  the  stenographer  was  not 
asked  the  same  question  as  the  witness  sought 
to  be  impeached.  Held,  the  evidence  was  prop- 
erly excluded.  McGrath,  C.  J.,  and  Montgom- 
ery,  .1..  dissent. — People  v.  Considine  (Mich.)  63 
N,  W.  196. 

105  Mich.  149. 

[c]  (Mich.;    1895.) 

Depositions  taken  in  a  preliminary  ex- 
amination are  admissible  on  the  trial  as  original 
evidence. — People  v.  Kennedy  (Mich.)  63  N.  W. 
405. 

105  Mich.  434. 

§  61.    Evidence    admissible     as     showing 
contradictory  statements. 

[a]     (Iowa.) 

Where,  in  replevin  against  a  sheriff,  for 
attached  property,  by  a  purchaser  before  levy 
of  the  attachment,  the  original  owner  is  plain- 
tiff's witness  to  show  the  bona  fides  of  the  sale, 
evidence  given  by  him  on  a  previous  examina- 
tion as  to  the  property  is  admissible. — (1S95) 
Klotz  v.  James,  64  N.  W.  648;  (1896)  Id.,  66  N. 
W.  190. 
lb]     (Iowa;    1896.) 

Where  a  witness  positively  denies  having 
made  a  certain  statement,  the  fact  that  prior 
thereto  he  stated  that  he  did  not  recollect  hav- 
ing made  the  statement  does  not  prevent  evi- 
dence that  he  did  make  the  statement  from  be- 
ing admissible  to  impeach  him. — Moeller  v.  Kar- 
hoff  (Iowa)  68  N.  W.  446. 

[c]  (Iowa;    1896.) 

Plaintiff  may  discredit  a  witness  as  to 
facts  testified  to  when  called  by  defendant,  by 
evidence  of  contrary  statements,  though  earlier 
in  the  trial  he  has  been  called  as  a  witness  by 
plaintiff. — Hall  v.  Incorporated  Town  of  Man- 
son  (Iowa)  68  N.  W.  922. 

[d]  (Iowa;    1896.) 

Where  defendant  testified  that,  for  several 
hours  before  the  assault,  he  had  been  drinking, 
and  did  not  recollect  the  assault  or  that  he 
had  a  razor  with  him.  it  was  proper  cross-ex- 
amination to  ask  him  if,  on  the  morning  after 
the  assault,  he  stated  to  a  third  person  that  he 
had  borrowed  the  razor  with  which  he  made 
the  assault.— State  v.  Clark  (Imva)  69  N.  W. 
257. 

le]     (Iowa;    1897.) 

A  copy  of  minutes  taken  in  another  case 
may  be  used  for  the  purpose  of  cross-examining 
defendant's  witness  in  a  trial  for  murder  in  or- 
der to  show  that  the  witness  made  contradicto- 
ry statements,  though  the  minutes  are  not  of- 
fered in  evidence,  and  defendant's  counsel  is 
not  furnished  with  a  copy.— State  v.  Cater 
(Iowa)  69  N.  W.  880. 

[f]     (Mich.;    1895.) 

Evidence  that  the  conductor  of  a  street 
can  at  the  time-  of  a  collision,  stated  that  the 
accident  would  not  have  occurred  had  his  own 
motorman  had  charge,  was  admissible  to  im 
peach  his  testimony  that  the  motorman  who 
controlled  the  car  at  the  time  of  the  accident 
exercised  proper  rare  to  prevent  the  injury. 
II  iker  and  Grant,  J.T.,  dissenting. — McClellan 
v.  Ft.  Wayne  &  B.  I.  Ry.  Co.  (Mich.)  62  N.  W. 
1025. 

105   Mich.    101. 
4  N.W.DIG.--63 


Is!     (Mich.;    1897.) 

When  a  witness,  asked,  for  the  purpose  of 
impeachment,  if  he  did  not  make  certain  ship- 
ments, answers  that  he  has  no  recollection 
of  making  them,  the  party  asking  the  question 
may  call  other  witnesses  to  prove  that  th  y 
were  made. — Pringle  v.  Miller  (Mich.)  70  N.  W. 
345. 

[h]     (Neb.;    1895.) 

Statements    made  by    a   witness   out   of 
court    in    conflict    with    his    testimony    may    be 
shown  on   cross   examination. — Fremont   Butter 
&  Egg  Co.  v.  Peters  (Neb.)  63  N.  W.  791. 
45  Neb.  356. 

II]     (Wis.;    1896.) 

On  an  issue  as  to  the  fraudulent  character 
of  representations  made  by  the  debtor  to  plain- 
tiff's salesman  for  the  purpose  of  obtaining  cred- 
it, a  letter,  which  it  was  not  claimed  that  the 
plaintiff  ever  saw,  written  by  the  debtor  to  an- 
other firm,  making  a  statement  to  obtain  credit, 
and  differing  in  some  respects  from  the  state- 
ment made  to  plaintiff,  was  inadmissible  for  the 
purpose  of  impeaching  the  testimony  of  the 
debtor  as  to  the  truth  of  his  statement  to  plain- 
tiff—Cahn  v.  Ladd  (Wis.)  68  N.  W.  652. 

§   62.    Testimony  on  former  occasion. 

la]    (Iowa;    1896.) 

Where  the  owner  of  stolen  goods  testified 
that  they  were  worth  a  certain  sum,  he  cannot  be 
impeached  by  evidence  that,  in  a  suit  to  recover 
their  value,  he  had  placed  a  different  value  on 
them.— State  v.  Brown  (Iowa)  69  N.  W.  277. 
1 1>  J     (Mich.;    1895.) 

A  party  is  not  conclusively  bound  by  his 
testimony  on  a  former  trial,  but  his  change  of 
testimony  is  to  be  considered  by  the  jury  as  af- 
fecting his  credibility.  —  Pelton  v.  Schmidt 
(Mich.)  62  N.  W.  552. 
104   Mich.   345. 

§   63.    Concealment    of    facts     on    former 
trial. 

(Mich.;   1896.) 

On  a  trial  for  assault,  a  witness  for  de- 
fendant testified  that  he  witnessed  the  assault, 
which  was  made  by  one  M..  and  not  by  defend- 
ant. Held,  that  it  was  competent  to  show,  on 
cross-examination  to  discredit  the  witness,  that 
he  was  present  at  ihe  preliminary  examination 
of  M.  and  the  defendant,  and  heard  M.  testify 
that  he  did  nol  commit  the  assault,  and  permit- 
ted M.  to  be  discharged  and  defendant  bound 
over  without  disclosing  his  knowledge. — People 
v.  Wirth  (Mich.)  66  N.  W.  41. 

§   64.    Showing  bias  or  prejudice. 

la]     (Neb.;    1897.) 

It  is  not  competent  to  prove  the  bias  or 
prejudice  of  one  witness  by  the  cross-examina- 
tion of  another  witness,  without  having  cross- 
examined  the  first  witness  as  to  his  interest  or 
prejudice. — Davis  v.  State  (Neb.)  70  N.  W. 
984. 

lb]     (Neb.;    1897.) 

A  litigant  can  cross-examine  a  witness  pro- 
duced against  him,  to  show  the  interest  or 
prejudice  of  such  witness,  but  the  extent  to 
which  such  an  examination  may  be  carried 
rests  largely  in  the  discretion  of  the  court. — 
Davis  v.  State  (Neb.)  70  N.  W.  984. 

§   65.    Denial     of      statements  —  Showing 
falsity, 
la]     (Iowa;    1896.) 

A  witness  jointly  indicted  with  defend- 
ant for  rape  having  testified  that  prosecutrix 
virtually  seduced  him  and  defendant,  and  hav- 
ing denied  on  cross-examination  that  shortly  be- 
fore the  alleged  rape  he  asked  a  certain  person 
if  he  could  not  inform  witness  and  defendant 
where  they  could  obtain  sexual  intercourse,  it 
was  proper  to  permit  said  person,  in  rebuttal,  to 
testify  that  said  witness  did  ask  him  that  ques- 
tion—State v.  Philpot  (Iowa)  66  N.  W.  730. 


1987     (§  65) 


WITNESS,  IV.  2,3. 


(§  70)     L98S 


lb]     (Iowa  |    1800.) 

In  .-in  notion  on  n  life  insurance  policy 
defends  nl  i  laimed  thnt  insured  •-<>■■,  ■  ■  i  ■  i  ted  ui 
cide,  and  therefon  the  policy  was  avoided, 
«  hei  i  at   plainl  ifl  claimed  she  was  murdered  by 

hi  i    husband.     There  »  ai    tispute  but   that 

insured  died  from  poison,  Held,  thai  for  the 
purpose  "i  discrediting  the  testimony  of  the 
husband,  which  tended  to  show  suicide,  it  was 

erroi     i"   admit    evidenci tradictJng    denial 

on  his  part  on  cross-examination  of  statement 
showing  that  he  was  desirous  of  suppressing  the 
post  mortem  examination  of  insured.    Laird   v. 
Equitable    Life    Assur.    Soc.    of    United    States 
(Iowa)  67  N.  \V.  385. 

I<-|      (Iowa;    189(i.) 

It  was  also  error  to  admit  evidence  con- 
tradicting a  denial  on  his  part  on  cross-examina- 
tion ol  having  stated  to  his  wife  thai  it"  she  did 
not  stop  complaining  of  his  daughter  by  a  for- 
mer wife  she  would  "run  against  a  6turap."— 
Laird  v.  Equitable  Life  Assur.  Soc.  of  United 
States  (Iowa)  67  N.  W.  385. 

[u]     (Neb.;    189.-..I 

In  an  action  for  breach  of  marriage 
promise,  where  defendant's  witness,  on  cross- 
examination,  denied  having  said  that  plaintiff 
admitted  to  witness  that  she  had  led  an  im- 
moral life,  it  was  proper  to  permit  plaintiff's 
witness  to  testify  that  defendant's  witness  had 
told  him  that  plaintiff  made  such  confession.— 
Stratton  v.  Dole  (Neb.)  63  N.  W.  S75 
45  Neb.  472. 

§   66.    Showing  particular  wrongful  acts. 

[a)  (Minn.;    1896.) 

A  witness  cannot  be  impeached  by  show- 
ins  particular  acts  of  corruption  or  dishonesty. 
.Matthews  v.  Hershey  Lumber  Co.  (Minn.)  67 

[b]  (INT.  D.s    189«.) 

It  does  not  impair  the  credibility  of  a 
witness  to  show  the  commission  of  a  collateral 
crime  more  than  20  years  before  the  examina- 
tion.—State  v.  Pancoast  (N.  D.)  67  N.  W.  1052. 

§   67.    Showing;      former      conviction      of 
crime 

(I. .mi:     1S9G.) 

Under  Code,  §  3648,  providing  that  "a  wit- 
ness may  be  interrogated  as  to  his  previous  con- 
viction for  a  felony,"  a  witness  cannot  be  asked, 
on  cross-examination,  if  he  had  been  "arrested" 
for  a  felony.— State  v.  Brown  (Iowa)  69  N  W 
277. 

S   68.    Form    of    question    for    purpose    of 
impeaching. 

[a]  (Mich.;    1896.) 

Where  the  nroper  foundation  is  laid  for 
impeaching  testimony,  and  the  testimony  is 
confined  to  contradicting  the  witness  sought  to 
be  impeached  on  a  point  covered  by  his  testi- 
mony, the  form  of  the  question,  if  riot  leading 
is  not  prejudicial.— Miller  v.  Jurczyk  (Mich.)  67 

->  .      \\   .    Ot'O. 

[b]  (N.  D.;    1896.) 

When  it  is  sought  to  impair  the  credibil- 
ity of  a  witness  on  cross-examination  by  show- 
ing bad  moral  character,  the  interrogatories 
.should  be  confined  to  specific  facts,  and  should 
be  so  framed  thai  the  witness  can  squarely  ad- 
mit or  deny.— State  v.  Pancoast  (N.  D.)  67  N 
W.  1052.  ' 


3.  WHO  MAY  BE  IMPEACHED. 

§   69.    Impeaching  one's  own  witness. 
Ea]     (Mich.;    1806.) 

A  party  may  contradict  his  own  witness. 
—Darling  v    Thompson    (Mich.)   65   N.  W.  754. 
[b]     (Mich.;    1896.) 

Where  the  state  is  surprised  by  the  testi- 
mony of  its  witness  that   she  does  not   know 


who   the  guilty   persons    were,    she  may    be  ask 
ed  if  she  did  noi  maki    in  affidavit  stating  ths 
defendant  was  one ol  them,  and  thai  she  would 
know  the  other  it1  Bhe  saw  him  again.    People 
r.  Gillespie  (Mich.)  69  \.  \v.  190. 

(Cj       (\.   II.;      IS!,;,., 

Where  a   witness   disproved   the  case  of 
the   party   who  called   him.   to   tli.il    party's   sur- 
prise, he  may  be  asked  whether  he  did  noi  mal 
a   statement   to  such  party  conflicting  with  Ins 

leslMnoiij .   :m, I    which,   if  proved,    would    I, 
prove  such  party's  case.— George  v.  Triplet!   IS. 

5  N.  D.  50.' 

§   70.    Contradicting  matters  brought  out 
on    cross-examination. 

[a]  (Iowa;    1884.) 

A    party   wlio.   on   cross-examination,   de- 
velops collateral   evidence,   cannot  contradict  it. 
— Swanson  v.  French  (Iowa)  61  N.  W    luT 
92  Iowa,  695. 

[b]  (Mien.;    iv>.-,., 

Where,  in  an  action  for  iniuries  from  a 
dog  bite,  a  doctor,  who  was  a  witness  for  de- 
fendant, testified  that  he  examined  plaintiffs  leg 

alter  lie  was  bitten,  and  discovered  from  the 
that  there  had  been  an  ulcer  on  the  leg  bi 
plaintiff  was  bitten,  and  plaintiff's  counsel  show 
ed  the  witness  a  scar  on  Ids  leg.  and  asked  what 
caused  it. and  the  witness  answered  that  he  could 
not  tell,   but   it  was   certain   that   the   bone   wa- 

not  involved,  and  that  the  scar  must  have  1 ,, 

the  result  of  a  flesh  wound:  that  he  could  not 
say  whether  there  had  been  an  ulcer  or  running 
sore,  but  that  it  looked  as  if  there  was  suppura- 
tion; that  he  could  not  state  whether  the  bone 
was  injured,  but  that  it  was  not  seriously  in- 
jured.—it  was  error  to  allow  the  counsel  to  h 
tify  that  he  received  the  wound  from  an  ax,  and 
that  a  piece  of  bone  had  been  taken  out.  and 
that  there  was  never  any  discharge  or  running 
sore.— Kennett  v.  Engle  (Mich.)  63  N.  W.  1009 
105  Mich.  693. 

[c]  (Mich.;    1897.) 

A  defendant  who,  in  the  cross-examina- 
tion of  plaintiff,  inquires  as  to  his  past  life  and 
associations,  to  affect  his  credibility  as  a  wit- 
ness, is  bound  by  the  answers,  and  cannot  in- 
troduce direct  testimony  as  to  such  matters,  the 
effect  of  which  would  be  to  raise  a  collateral 
issue.— Kingston  v.  Ft.  Wayne  &  E.  Ry.  Co. 
(Mich.)  70  N.  W.  315. 

Ml     (Minn.;    1895.) 

On  an  issue  in  replevin  whether  defendant 
sold  the  property  to  plaintiff,  plaintiff's  husband 
testified  that  he  purchased  the  property  for 
his  wife.  On  cross-examination  he  was  asked 
whether  he  had  not  stated  that  he  did  not  pur- 
chase the  property,  and  answered  in  the  nega- 
tive. Held,  that  the  evidence  was  material,  and 
it  was  error  to  refuse  to  permit  witness  to  be 
impeached  by  proving  that  he  did  make  that 
statement.— Swift  v.  Withers  (Minn.)  65  N.  W. 

63  Minn.  17. 

[e]  (Minn.;    1S97.) 

A  witness  for  defendant  denied  on  cross- 
examination  that  he  had  stated  at  a  certain 
time  and  place  that  he  had  borrowed  money  of 
defendant  at  a  certain  usurious  rate.  Held,  as 
the  question  related  to  a  collateral  matter,  the 
party  asking  it  was  bound  by  the  answer,  and 
could  not  introduce  evidence  to  contradict  it. — 
Murphy  v.  Backer  (Minn.)  70  N.  W.  799. 

[f]  (Neb.;   1897.) 

Where  a  witness  is  cross-examined  on  a 
matter  collateral  to  the  issue,  he  cannot  be 
subsequently  contradicted  by  the  person  so 
cross-examining  him. — Johnston  v.  Spencer 
(Neb.)  70  N.  W.  982. 

[S]     (S.  D.;    1897.) 

The  state,  on  a  trial  for  murder,  having 
asked  defendaut's  witness  on  cross-examination 
whether  he  had  not  stated   that,  after  an  in- 
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vestigation,   he   was  convinced   that   defendant    parte  affidavits. — In  re  Lewellyn  (Mich.)  G2  N. 


Killed   deceased,   ca.mot  rebut  his   negative  an- 
swer.—State  v.  Davidson  (S.  D.)  70  N.  W.  879. 

;  71.    Impeaching   absent   witness. 
(Neb.;   189<i.) 

An  admission  of  plaintiff  that  proposi  1 
witnesses  of  defendant,  if  time  applied  for  should 
lie  allowed  to  procure  their  evidence,  would  give 
certain  testimony,  is  nut  equivalent  to  an  admis- 
sion  that  such  proposed  testimony  is  indisputa- 
ble.—Burris  v.  Court  (Neb.)  66  N.  W.  1131. 
48  Neb.  179. 


4.  CORROBORATION   OF   WITNESS   AND 

REBUTTAL  OF  IMPEACHING 

TESTIMONY. 

§   72.    Corroboration. 
(Minn.;    1895.) 

A  witness  for  the  state,  who  knew  of  de- 
fendant's intention  to  commit  the  crime,  testified 
that  he  told  defendant  on  a  certain  day  that  if  he 
did  not  abandon  his  intention  witness  would  re- 
port him;  that  thereupon  defendant  assaulted 
witness,  and  threatened  him  with  harm;  and 
that  witness  then  went  home,  and  got  his  re- 
volver. BrUI,  that  it  was  proper  to  admit,  in 
corroboration  of  that  testimony,  evidence  of  wit- 
ness' wife  that  on  the  day  mentioned  her  hus- 
band came  home  and  got  his  revolver. — State  v. 
Hayward  (Minn.)  65  N.  W.  63. 
62  Minn.  474. 

§   73.    Rebuttal  of  impeaching  testimony, 
[a]     (Iowa;    1896.) 

To  rebut  an  attack  on  a  person's  character, 
the  witness  cannot  be  asked  whether  he  ever 
heard  certain  other  persons  speak  of  such  per- 
son's character,  it  not  appearing  where  such  other 
persons  lived,  or  the  extent  of  their  acquaintance 
with  the  person  whose  character  was  attacked. — 
State  v.  Allen  (Iowa)  69  N.  W.  274. 
£b]     (Midi.;    1895.) 

When  defendant  brought  out  the  fact  that 
plaintiff  had  been  arrested  for  a  criminal  offense, 
it  was  proper,  on  defendant's  cross-examination, 
on  the  question  of  animus,  to  ask  him  whether 
he  had  not  caused  plaintiff's  arrest. — Burt  v. 
Long  (Mich.)  64  N.  W.  GO. 

§  74.    Explanation   of  contradiction. 
(Mich.:    1894.) 

Where  a  defendant  in  an  action  alleges 
that  his  deed  was  delivered  on  a  certain  day, 
he  may,  when  such  statement  is  introduced  to 
contradict  him  in  a  subsequent  action,  explain 
what  he  understood  the  term  "delivery''  to 
mean. — Jourdan  v.  Patterson  (Mich.)  61  N.  W. 
64. 

102  Mich.  602. 


V.    ATTENDANCE  AND  FEES. 

Charging  deposit  in  court  with  fees  for  service 
of  subpoenas,  see  "Deposits  in  Court." 

Fees  as  costs,  see  "Costs,"  §  22. 

Right  of  accused  to  compulsory  process  for  wit- 
nesses, see  "Constitutional  Law,"  §  74. 

§   75.    Taking   witnesses   into   custody, 
[a]    (Mich.;    1895.) 

Persons  detained  as  witnesses  are  held 
"upon  civil  process,"  under  How.  Ann.  St.  § 
8941,  providing  that  persons  held  on  civil  process 
shall  not  be  confined  in  a  room  with  those  arrest- 
ed on  a  criminal  charge. — In  re  Lewellyn  (Mich.) 
62  N.  W.  554. 

104  Mich.  318. 

Tb]     (Mich.;    1895.) 

Although  a  person  may,  upon  proper 
showing,  be  held  in  custody  as  a  witness,  such 
detention    will  not  be  permitted  merely  upon  ex 


W.  554. 

104  Mich.  318. 

§   76.    Fees  and  mileage. 

[a]  (Iowa;    rwi:,.i 

Code,  §  3673,  providing  that  witnesses 
living  more  than  70  miles  from  the  place  of 
holding  court  cannot  be  compelled  to  attend, 
does  not  prohibit  the  granting  of  full  mileage  to 
a  witness  attending  from  a  greater  distance. — 
Briggs  v.  Rumely  Co.  (Iowa)  64  N.  W.  7S4. 

[b]  (Iowa:    1S96.) 

The  president  and  secretary  of  a  corpora- 
tion are  not  parties  to  an  action  brought  by  the 
corporation,  so  as  to  disentitle  them  to  fees  as 
witnesses  in  its  behalf.  —  Chickasaw  County 
Farmers'  Mut.  Fire  Ins.  Co.  v.  Weller  (Iowa) 
68  N.  W.  443. 


77. 


Criminal   cases. 


(Wis.:   1895.) 

Mandamus  will  not  lie  to  compel  the 
clerk  of  the  circuit  court  to  issue  the  certificate 
provided  for  by  Rev.  St.  §  4060,  requiring  such 
clerk,  on  proof  by  affidavit  of  the  attendance  of 
a  witness  on  a  criminal  trial  in  the  circuit 
court,  to  give  the  witness  a  certificate  of  the 
compensation  to  which  he  is  entitled  from  the 
county,  where  relator,  in  default  of  a  recog- 
nizance for  her  appearance  as  a  witness,  was 
confined  in  jail  during  the  time  for  which  com- 
pensation was  claimed,  and  the  case  was  never 
brought  to  trial,  and  relator  never  appeared  in 
court  as  a  witness. — State  v.  Greene  (Wis.)  65 
N.  W.  181,  91  Wis.  500. 


WORDS  AND  PHRASES. 

Parol  evidence  to  show  meaning  of  words,  see 

"Evidence,"  §  93. 
Particular  words  in  contracts,  see  "Contracts." 


"About,"  see  "Adverse  Possession,"  §  4. 

"Accrue,"  see  "Limitation  of  Actions,"  §  9  [al. 

"Action  arising  on  contract,"  see  "Attachment," 
§  1. 

"After  the  entry,"  see  "Mortgages,"  §  66. 

"Aggrieved,"  see  "Appeal,"  §  10  [a]. 

"Any,"  see  "Corporations,"  §  21  [a]. 

"Assessment  or  collection  of  taxes,"  see  "Consti- 
tutional Law,"  §  54  [f]. 

"At  any  time,"  see  "Sale,"  §  11  [a]. 

"Bankable  paper,"  see  "Contracts,"  §  27  [b]. 

"Between,"  see  "Time,"  §  1  [a]. 

"Bodily  infirmity,"  see  "Insurance,"  §  136  [a]. 

"Carnal  abuse,"   see   "Rape,"   §  1   [cj. 

"Carriage,"   see   "Municipal  Corporations,"   §  29 

w. 

"Charter,"  see  "Municipal  Corporations,"  §  40 
[c]. 

"Children,"  see  "Descent  and  Distribution,"  §  1. 

"Contest,"  see  "Newspapers,"  §  2  [e]. 

"Conveyance,"  see  "Mortgages,"  §  31  [j]. 

"Corporations  engaged  in  interstate  business." 
see  "Exemptions,"  §  21  [b]. 

"Disease,"  see  "Insurance,"  §  136  [a]. 

"Disorderly  house,"  see  "Disorderly  House."  §  1. 

"Due  process  of  law,"  see  "Constitutional  Law." 
§40. 

"Each  end  of  the  lines,  '  see  "Horse  and  Street 
Railroads,"  §  8. 

"For  ordinary  purposes,"  see  "Contracts,"  §  27 
[a]. 

"From  and  after  April  1st,"  see  "Equity,  '  §  11. 

"Great  bodily  injury,"  see  "Assault  and  Bat- 
tery," S  5  [(•]. 

"House  of  his  usual  abode,"  see  "Writs  and  No- 
tice of  Suits,"  §  7. 

"If  necessary,"  see  "Railroad  Companies,"  §  7 
[a]. 

"Intentionally,"  see  "Highways,"  §  31;  "Homi- 
cide," §  36  [a]. 
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"In  (lit-  same  manner,"  see  "Depositaries,"  §  4 

Ml. 
"Issued,"  see  "Writs  and  Notice  ol  Suits,"  8  1. 
"Knowledge  of  the  plaintiff,"  see  "Landlord  and 

Tenant,"  s  80  hi). 
"Legal  representatives,"  see  "Insurance,"  §  1U0 

M. 
"Lot?'  see  "Homestead,"  8  6  M'|. 
"Made  and  executed,"  see  "Deed,"  8  8  [a], 
"Made   in    good    faith."   see   "Criminal    Law,"   § 

167  |.i|. 
"Malice,"  see  "Homicide,"  §  4  [l>],  |d|. 
"Not   less  than  ten  days'  notice,"  see  "Time,"  8 

2  [a  I 
"'  in  di'iKisit,"  sop  "Banks  and  Banking,"  §  33  I  t'|. 
"Ordinary  care,"  see  "Negligence,"  §  2. 

r  nalties,"  see  "Intoxicating  Liquors,"  8  46  |l>|. 
"Person,"  see  "Counties,"  §  54. 
"Process,"  sec  "Insurance,    8  107  [e]. 
"Property,"    sec    "Descent    and   Distribution,"    § 

11. 
'Pursuant,"  sue  "Depositaries,"  §  4  [cQ. 
"Put  in  jeopardy  of  puiiisliiii.nl,"  see  "Criminal 

Law."   S   31. 
"Rape,"  see  "Rape,"  5  13  [b], 
"Reasonable  doubt."  see  "Criminal  Law,"  §  162 

[b],  |dj.  [f],  [g],  [hi,  [i]. 
"Resident    freeholders,      see    "Intoxicating    Liq- 
uors," §  23  [a], 
"Sidewalk,"  see  "Municipal  Corporations,"  §  83 

[C]. 
"Steal,"  see  "Criminal   Law."  8  109  [a]. 
"Stole."  Bee  "Criminal  Law,"  8  95  [a]. 
"Subject  of  the  action,"  sec  "Writs  and   Notice 

of  Suits."  §  is  [b], 
"Superintendent,"  see  "Master  and  Servant,"   § 

58  |i|. 
"Surface  water,"  see  "Surface  Water,"  §  1. 
"Swipe,"  see  "Criminal  Law."  §  109   [a], 
"Temperate,"  see  "Insurance,"  §  39. 
"Tenancy    at   the   present   occupants,"   see    "In- 

surance,"  8  12  fc]. 
"Text  book,"  see  "Statutes."  §  10  [zz]. 
"True,"  see  "Criminal  Law."  8  167  [d] 
"Unjust    discrimination,"    see    "Telegra 

panies,"  §  1  [c], 
"Willfully."  see  "Highways,"  §  31;    "Homicide,' 

8  36  [a]. 
"Within  ten  days  after  foreclosure,"  see  "Mort 

gages,"  §  92  [c]. 


WORK  AND  LABOR. 

See  "Assumpsit,"  §  4. 

Action  by  parent  for  services  of  child,  see  "Par- 
ent and  Child."  §  0. 

Enforcing  homestead  against  claims  for  labor, 
see  "Homestead,"  §  11. 

Recovery  by  servant  of  value  of  services,  see 
"Master  and  Servant."  8  1.",. 

on  quantum  meruit  when  express  contract 

is  within  statute,   see   "Frauds,   Statute  of," 
§  29. 

WORKHOUSES. 

Power  of  city  to  establish,  see  "Municipal  Cor- 
porations," §  7. 

WRITS  AND  NOTICE  OF  SUITS. 

I.  ISSUANCE,  88  1.  2. 
II.  SERVICE  OP  PROCESS,  §§  3-19. 

1.  In  General,  §§  3-14. 

2.  Substituted  Service,  §  15. 

3.  Service  by  Publication,  §§  10-19. 
III.  RETURN,  §§  20-22. 

Defective  process  or  service  as  ground  for  col- 
lateral attack,  see  ".ludgmcnt,"  §  71. 

for  setting  aside  judgment  by  default,  see 

"Judgment,"  §  16. 


"Telegraph    Com- 


Defective  process  or  service  For   vacating  judg- 
ment, see  "Judgment,"  8  100. 

Notice  "i   condemnation  proceedings,  see  "] 
in-ill    Hi, main,"  $    I.",. 

of  drainage  proceedings,  see  "Drainage,"  Sj§ 

l .  5 

Particular  writs,   see   "Attachment";    "C 
rari";   "Error.  Writ  of" ;   "Execution";  "Gar- 
nishment";   "Habeas  Corpus";    "Injunction"; 
"Mandamus;"    "Prohibition,  Writ  of";    "Quo 
Warranto";    "Replevin." 

Process    to   sustain   judgment    by   default,    see 
"Judgment,"  §  13. 

Variance  between  summons  and  judgment,  see 
"Judgment,"  8  5. 

Waiver  of  objections  by  appearance,  see  ".\p 
pearance,"  §  0. 


I.    ISSUANCE. 

§    1.    Of  summons, 
(N.  1).;     IslMi.i 

Under  Comp.  Laws,  §  4993  (Rev.  Codes, 
§  5304),  a  summons  is  "issued"  when  it  is  duly 
drawn  and  signed  with  the  Intention  thai  it  be 

served,  even  though  it  yet  remains  in  the  hand 
of  plaintiff's  attorney.— Smith  v.   Nicholson   (N. 
D.i  67   \.   W.  290. 
5  N.  D.  426. 


§  2. 


Alias  writ. 


<Nel».:    1S95.) 

It  is  not  necessary  to  rofile  the  petition, 
or  file  a  new  one.  in  order  to  entitle  plaintiff 
to  the  issuance  of  an  alias  summons,  -llanna 
v.  Emerson,  04  N.  W.  229,  45  Neb.  708. 


II.    SERVICE    OF    PROCESS. 

In   action   before  justice,   see   "Justices  of   the 
Peace,"  §  18. 

by  or  against  railroad  companies,  see  "Rail- 
road Companies,"  §  10. 

—  on  policy,  see  "Insurance,"  §  107. 

Of  writ  of  garnishment,  see  "Garnishment,"  §§ 

14-1S. 
On  defendant  in  attachment,  see  "AUachinent," 

§35. 

1.  IN  GENERAL. 

§   3.    Time. 

(Wis.:    l.s<»6.) 

A  summons  returnable  August  17th.  serv- 
ed on  August  11th,  is  served  six  days  before  re- 
turn day. — Young  v.  Krueger,  00  N.  W.  355,  92 
Wis.  301. 

§   4.    By  whom. 

[a]  (Mich.)    18»«.) 

Where  the  city  charter  provides  that  the 
city  marshal  shall  be  the  chief  of  police  of  the 
city,  and  that  the  chief  of  police  may  serve  any 
process  which  by  law  a  constable  may  serve,  the 
city  marshal  may  serve  a  writ  of  replevin  issued 
by  a  justice  of  the  peace,  and  required  by  stat- 
ute to  be  served  bv  a  constable. — Fleugel  v. 
Lards  (Mich.)  66  N.  W.  585. 

[b]  (Midi.;    1800.1 

A  city  marshal,  who  is  authorized,  as  ex 
officio  chief  of  police,  to  serve  any  process  which 
by  law  a  constable  may  serve,  may  serve  a  writ 
of  replevin  anywhere  within  the  county. — Fleug- 
el v.  Lards  (Mich.)  00  N.  W.  585. 

§   5.    Attorney  for  plaintiff. 

(Minn.;    18!>7.) 

Gen.  St.  1894.  8  5197.  which  provides  that 
"the  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by 
any  other  person,  not  a  party  to  the  action," 
does  not  prohibit  the  plaintiff's  attorney  from 
serving  the  summons. — First  Nat.  Bank  v.  Es- 
tensou  (Minn.)  70  N.  W.  775. 
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§  6.   la  what  county. 
(MU-1;.;   »89^i>         »         gt  5  7316.  providing 

mmmmm 

fmMSsM 

TO    152.  » 

'      104  Mich.  141. 

§  1.    Place  of  usual  abode. 

(Min the"™.'  "the  house  of  his  usual  abode." 

W.  034,  61  Minn.  256. 
§   8.    On  corporations. 

[al    tfEE'the8 validity  of  service  on  a  corpo- 
that  sueh  person  acted  ayecretar^   n 


action  against  a  domestic  corporat.W  the  sum- 
mons  may  be  served  on  its  manat,ine   J»« 
Wickham  v.  South  Shore  Lumber  Co.  (Win.)  oi 
N.  W.  287,  89  Wis.  23. 

§  9. 
[a] 


Foreign  corporations. 

8S£*ii£&  §  8147,  providing  that  it 
shall  be"  summit  %£f*  ££-«*£  ™ 
ffl  VSffi&fr  T,  pleTentaTfo  Ac- 
tion 8137  providing  for  suits  against  corpora- 
tions ana'  fSr  the  service  of  process  therein,  and 
is  intended  to  facilitate  service  upon  domestic 
Corporations,  and  does  not  apply  to  service rnpon 
foreign  corporations  -Grand  Trunk  By.  Co.  ot 
Canada  v.  Hosmer  (Mich.)  64  N.  W.  17. 

tbl    w'hen'thefause  of  action  did  not  accrue 

I  within  the  s  ate.  the  statutes  of  Michigan  do  not 
p^ovde  for  service  of  process  upon  foreign  cor- 

!  ^rations  -Grand  Trunk  .  Ry  Co.  of  Canada  v. 
Hosmer  (Mich.)  64  N.  W.  17. 

IC]A  motion'  to^rt  aside  service  on  a  foreign 
corporation  on  the  ground  that  the  party  sewed 
wJ?  no its  officer  or  agent  was  properly  denied, 
Xre  the  aClavit  of  such  party  stating .«.  gen- 
eral terms  that  a^nionth  Ije  ore  serv.c    the  com 


oril  terms  that  a  inoiun  oeioie  »n..^  ~- 

"sF  SSHSa  ^  Z I  g^rtii^t^^^rxnHe^il 

Zenor  (Iowa)  64  N.  W  .  o9S.  we    tne    d  three  days  thereafter  the  pai- 

<»    flft!  IX'st.  ,  SmKg^E^  «^«W 

-gra  wsr*««®  &s t0:  =  ftssrestf' 

fe~  T&^S.  ^i^Sk74  ceased,   to  .have   an   ,nt 


olTw.  72!  1M  Mich/574. 
[c] 


lowed  to  remain  »  u.at  name  after  the  company 
ceased    to   have   an   interest   therein.— Hess   v 
.Adamant  Manuf'g  Co.  of  America  (Minn.)  68 
_    (Mich.;  i8»4->       »  8U7    is  not  repealed    N.  W.  774. 

—Turner  v.  St.  Clair  Tunnel  Co.,  01  JM.   w.  .*,    ^        ^   ^   0maha  Tinware  Manut  g  Co.  (JNeb.) 
102  Mich.  574.  I  68  N.  W.  929. 

"Vh^attS  is^nade  to  serve^a  sum-  (     ^  ^^^^ation  wbicl,  tracts  W 
mons  upon  a  corporation    and  ^he  p^  d 


»S2,;sS!=SSSS£i 


iiiiisiii  «£££ 

N.  W.  774.  j  Omaha  Tinware  Manuf  g  Co.  (JNeD.)  oo  «. 


Ie'    £"5&J5S?V.  fact  for  a  P*****  «X 

ng  ground  clamed   uj    ine  <-"  i  .     s.irT  for 

e/ecute  such  papers  ^ n  g h     »    necess  ^ 
that  purpose,  £  not .a    «*'     s;nr  of  SUm- 
S-o^^yif^|&-IMara   v.   Oro 
Kino  Min.  Co.  (S.  D.)  bD  IN.  w.  x»- 
Ifl    TStUWsrvte.  of  summon,  in  an  ac- 

^W^chS-Wd  on  a  — ons^and 

affidavit,  naming  plaintiff  «*^bg  borate 
Citizens'  Bank  withou t  s no w  ^Ut  _citizens' 
^v^^^mTO'W-W.lOSa 

one  agent  residing  in  thiss  ll.  ;  ■•  Wl(hin 
ETKVSbS?.  subd^-'providlng  that  in  an 


929. 

§   10.    On  foreign  association. 

<M  Whe^aTalternative  writ  of  man(lamus  is- 
sued a»a!nst  a  nonresident  joint-stock  association 
»««  infected  by  the  court  to  be  served  upon  a  cer- 
T?     ™r«on    as    general    agent   of   the   company 

or  anv  officer  or  agent  ?uperioi    w  f 

and  all  the  officers  named  it       a iticles^t 
sociation  of  the  company,  and  all  the  s  t 

prs    were  nonresidents,  tne  seivnr  "         atite  v 

§   11.   Service  procured  by  fraud  or  col- 
lusion. 
[al    TO^?r*e'ithe89general   manager  of  defend- 

ffiAfig^AS^  obtaining 
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service  <>f  process  on  him,  such  service  con- 
ferred  no  iuri  jdiction  on  the  court.  <  lolumbia 
Placer  Co.  v  Bucyrus  Steam  Shovel  &  Dredgi 
i  o.  (Minn.)  62  .\.  \\ .  115,  60  .Minn.  I  12;  \j,- 
Klnley  v.  Same,  Id;    Anderson  v.  Same,  Id. 

IbJ      (\\  ls.|     IS!>r,.i 

a  motion  to  se1  aside  service  of    mon  : 

on  the  ground  that  defendant's  presence  in  the 
state  when  service  \v;is  had  was  procured  by 
fraudulent  contrivance  is  properly  denied  where 
a  fraudulent  contrivance  is  not  established  or, 
being  established,  it  is  not  shown  thai  defend- 
ant's presence  was  procured  by  it. — Gilbert  v. 
Burg,  C4  N.  \V.  990,  91  Wis.  358. 

§   12.    Acceptance  of  service, 
la]     (Mich.;    189S.) 

An  indorse nt  on  a  summons,  that  de- 
fendant "hereby  accepts  service,"  and  will  al- 
low plaintiff  "to  proceed  with  the  case  the     

as  though  service  had  been  made  as  commanded 
in  said  summons,"  is  sufficient  to  give  the  court 
jurisdiction,  though  defendant  was  without  the 
jurisdiction  when  he  made  such  indorsement. — 
Allured  v.  Voller  (Mich.)  G5  N.  W.  285. 

[b]      (S.  D.;    1896.) 

A  clerk  in  an  attorney's  office,  authorized 
to  accept  service  of  papers  in  cases  where  the 
attorney  has  been  retained  professionally,  has  no 
authority  to  accept  service  of  summons  in  an  ac- 
tion against  the  attorney.— Lower  v.  Wilson  (S. 
D.)  68  N.  W.  545. 

§   13.    Privilege      and      exemption      from 
service — Witnesses. 
(S.  D.I    1895.) 

Comp.  Laws,  §  5274.  providing  that  a 
witness  shall  not  be  sued  in  a  county  in  which 
he  does  not  reside  by  being  served  with  sum- 
mons in  such  county  while  going,  returning,  or 
attending  in  obedience  to  a  subp.rna,  loes  not 
apply  to  witnesses  from  a  foieign  state,  and 
hence  a  witness  from  such  a  state  in  attendance 
without  having  been  subpoenaed  was  not  liable 
to  service  of  process  for  the  commencement  of 
an  action  against  him. — Malloy  v.  Brewer  (S.  D) 
64  N.  W.  1120. 

$14.    Evidence, 
(lowns   1S97.) 

A  .judgment  was  rendered  in  1873  against 
plaintiff  and  C.  in  favor  of  M.  by  a  justice,  and 
a  transcript  was  filed  in  the  county  clerk's  of- 
fice. No  effort  was  made  to  collect  it  for  more 
than  21  years,  though  during  much  of  the  time 
plaintiff  had  property  in  the  countv  subject  to 
execution.  Plaintiff  ind  C.  testified  that  they 
had  no  notice  of  the  action,  and  knew  nothing 
of  it  until  1S95.  M.  testified  that  he  was  not 
aware  of  the  judgment  until  about  two  years 
before  the  trial.  The  original  notice  was  sup- 
posed to  have  been  burned,  and  the  justice  had 
no  recollection  of  the  return  of  service.  Hchl, 
that  the  conclusior  that  no  notice  was  served 
was  justified.— Squires  v.  Jeffrey  (Iowa)  70  N. 
W.  730. 


2.  SUBSTITUTED  SERVICE. 

5    15.    Service   ont   of   jurisdiction. 
(Neb.:    1S95.) 

It  was  no  ground  for  quashing  service 
of  summons  that  neither  of  the  defendants  resid- 
ed in  the  county  wherein  the  action  was  brought, 
where  one  of  the  defendants  was  within  that 
county  at  the  time  suit  was  instituted.— Hanna 
v.  Emerson,  64  N.  W.  229,  45  Neb.  708. 


3.  SERVICE  BY  PUBLICATION. 

§    16.    Prerequisites. 
(Minn.;    1897.) 

Under  Gen.  St.  1894,  §  5204,  providing  for 
the  publication  of  the  summons  where  defend- 


i  ant  cannot   be  found   within  the  state,  the  61 
leu-  of  the  return  of  th<  nol   a   pre 

requisite  to  sue!,  publication.-  ISaston  v.  Cbilds 
(Minn.)  69  N.  \V.  903. 

§   17.    In  what  cases  authorized. 

[a]  (Neb.  |    1898.) 

Whet  rici    by  publication  on  a  nou- 

"     di  at  defendant  is  authorized  only  when  de- 
fendant   ho  i    property    Bubject    to    attai 
within  the  state  (Code  Civ.  Proc.  §  77,  d.  3), 
such  service   fails  if  defendant    had   eon 
the  property  attached   before  the  levy.— Welch 
v.  Ayres,  01  N.  W.  635,  43  Neb.  :;_••;.' 

[b]  (Neb.  |    1895.) 

Where  the  affidavit  in  attachment,  filed 
in  the  e, mnty  of  defendants'  former  residence, 

and    where   properly   could   bo  levied   on,    alleged 

"that  said  defendants  have  absconded,  with  in 

tent  to  defraud  creditors,"  and  the  summons  was 
returned  by  the  officer  indorsed.  "I  eould  uot  find 
the  defendants  within  my  county,"  constructive 
service  was  warranted  and  proper.— Smith  v. 
Johnson,  62  N.  W.  217,  43  Neb.  754. 

[c]  (Neb.;    1896.) 

In   an  action  to  quiet  title  to  real  estate, 
service  by  publication  may  be  made  upon  a   M.... 
resident  defendant  who  cannot  be  summoned  in 
the  state—  Scarborough  v.  Myrick  (Neb.)  66  N. 
W.  867. 

47  Neb.  794. 

[d]  (IV.  D.;    1896.) 

Though  Gen.  St.  Minn.  1894,  §  5312,  pro- 
vides that  no  one  shall  be  adjudged  a  garnishee 
by  reason  of  money  due  defendant,  unless  due 
absolutely,  garnishment  of  property  of  a  de- 
fendant on  which  the  garnishee  has  a  lien  is 
sufficient  to  give  a  court  of  Minnesota  jurisdic- 
tion to  render  a  judgment  in  rem  against  a 
nonresident  defendant  served  by  publication,  in 
view  of  the  fact  that  section  6842  subjects  an 
equity  of  redemption  to  levy.— Hartzell  v.  Vigen 
(N.  D.)  69  N.  W.  203. 

te]      (S.  D.;    1890.) 

In  an  action  against  a  nonresident  de- 
fendant having  property  within  the  state,  an 
order  for  the  publication  of  the  summons  may  be 
granted  before  said  property  has  been  actually 
seized  under  attachment,  and  upon  an  affidavit 
which  contains  a  statement  of  all  the  jurisdic- 
tional facts,  together  with  evidence  relating 
therem  sufficient  to  convince  the  court  of  the  tx- 
istence  of  i  case  authorizing  a  substituted  serv- 
ice under  the  statute. — Iowa  State  Sav.  Bank 
v.  Jacobson  (S.  D.)  66  N.  W.  453. 

[f]  (Wis.:    1896.) 

A  complaint  verified  before  a  person  pur- 
porting to  be  a  commissioner  of  deeds  for  the 
state,  but  using  an  insufficient  seal,  is  not  "duly 
verified,"  so  as  to  authorize  an  order  for  serv- 
ice by  publication. — Oelbermann  v.  Ide  (Wis.) 
68  N.  W.  393. 

93  Wis.  669. 

[g]  (Wis.:    1896.) 

Under  Rev.  St.  §  2640,  authorizing  an  order 
for  service  of  summons  on  a  nonresident  defend- 
ant by  publication  only  on  a  complaint  duly  veri- 
fied and  filed,  unless  such  complaint  is  properly 
verified  the  service  is  void,  and  the  court  does 
not  acquire  jurisdiction.  —  Oelbermann  v.  Ide 
(Wis.)  68  N.  W.  393. 
93  Wis.  669. 

§   18.    Affidavit  for  publication, 
[a)     (Neb.;    1896.) 

Plaintiff's  cause  of  action  is  not  required 
to  be  set  forth  in  an  affidavit  for  service  by  pub- 
lication, it  being  sufficient  if  such  affidavit 
states  that  defendant  is  a  nonresident  of  Ne- 
braska, and  that  service  of  summons  cannot  be 
had  upon  him  therein,  and  facts  showing  the 
action  to  be  one  of  those  mentioned  in  Code 
Civ.  Proc.  §  77,  in  which  constructive  service  is 
authorized. — Scarborough  v.  Myrick  (Neb.)  66 
N.  W.  S67. 

47  Neb.  794. 
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[b]  (N.  D.:    1S90.)  .  . 

Tin-  words,  subject  of  the  action,  in  Gen. 
St.  Minn.  1S04,  §  5204,  requiring  a  plaintiff  who 
desires  to  serve  summons  by  publication  to 
make  affidavit  that  the  court  has  jurisdiction 
of  the  subject  of  the  action,  relate  to  the  con- 
troversy between  the  parties,  and  not  to  prop- 
erty of  defendant  seized  on  attachment  in  aid 
of  the  action.  Corliss,  X,  dissenting. — Hartzell 
v.  Vigen  IN.  D.)  69  N.  W.  203. 

[c]  (S.  D.;    1896.) 

Under  Comp.  Laws,  §  4900,  providing  that, 
where  defendant  cannot  be  found  in  the  state, 
and  that  fact  appears  by  affidavit  "to  the  satis- 
faction of  the  court,"  and  it  likewise  appears 
that  a  cause  of  action  exists,  the  court  may  or- 
der service  by  publication,  etc.,  an  affidavit  re- 
citing that  deponent  is  plaintiff's  attorney;  that 
a  cause  of  action  exists  in  favor  of  plaintiff  and 
against  defendant,  the  grounds  of  which  ap- 
pear by  the  complaint  annexed  (such  complaint 
being  verified  by  the  attorney  on  his  "best  knowl- 
edge, information,  and  belief");  that  the  com- 
plaint is  true  to  the  best  knowledge,  infor- 
mation, and  belief  of  deponent;  that  defendant 
is  not  a  resident  of  the  state,  but  resides  in  the 
city  of  A.,  Minn.,  as  deponent  is  informed  by 
certain  persons  (naming  them)  who  live  there; 
that  defendant,  after  due  diligence,  cannot  be 
found  within  the  state,  he  being  now  at  A., 
Minn.;  and  that  defendant  has  property  in  this 
state,  which  has  been  attached,  etc.,— is  suffi- 
cient to  authorize  an  order  for  publication  of 
the  summons,  when  questioned  on  collateral  at- 
tack of  a  judgment  based  on  such  service.— Da- 
vis v.  Cook  (S.  D.)  69  N.  W.  18. 

S   19.    Length   of  publication. 

(S.  D.:    1896.)  .  . 

Proof  that  a  notice  is  published  in  a 
weekly  newspaper  for  seven  successive  issues 
commencing  on  December  25,  1891.  and  conclud- 
ing on  February  5,  1892.  is  sufficient  to  show 
a  publication  thereof  "once  in  each  week  for  six 
successive  weeks,"  as  renuired  by  statute. — Iowa 
State  Sav.  Bank  v.  Jacobson  (S.  D.)  66  N.  W. 
453. 

III.    RETURN. 


S   20.    Time  of  return. 

(S.  D.;    1895.)  ,  . 

A  summons  for  relief  issued  by  a  justice 
of  the  peace  in  an  action  for  a  specific  sum  of 
money,  and  made  returnable  on  a  legal  holiday, 
is  a  nullity;  and  the  justice  has  no  jurisdiction 
to  adjourn  the  case,  or  to  enter  judgment  at  the 
adjourned  trial. — Leonosio  v.  Bartilino  (S.  D.) 
63  N.  W.  543. 

S   21.    Sufficiency  of  return. 

[a)     (Mien.;    1894.) 

Under  chancery  rule  122.  providing  a 
new  form  of  subpoena,  and  declaring  that 
"there  shall  be  underwritten  a  notice  designat- 
ing against  what  defendants  a  personal  decree 
is  asked,"  the  subpoena  and  notice  may  be  treat- 
ed as  one  instrument,  and  the  officer's  return 
that  he  served  "a  copy  of  the  subpoena"  is  suffi- 
cient to  show  service  of  both. — Corning  v.  Bur- 
ton (Mich.)  62  N.  W.  1040. 
102  Mich.  96. 


£b]     (Mich.;    1890.)  .  . 

Where  a  city  marshal,  as  ex  officio  chief 
of  police,  is  authorized  to  serve  writs  of  replev- 
in, a  return  signed  by  him  as  city  marshal  is 
sufficient.— Fleugel  v.  Lards  (Mich.)  66  N.  W. 
585. 

[c]     (Mich.;    1896.)  . 

In  attachment  before  a  justice,  at  which 
time   garnishment   proceedings   were   also   con, 
menced,   the  return  of  the  officer  on  the  writ 
that  "he  had  the  writ  in  his  possession  on  the 
27th   day   of  June;    that   he   carried    the   writ 
around   for   several    days   after   he   received    it, 
and  that  he  received  it  on  June  25th;    that  he 
could  not  have  served  the  writ  on  defendant  be- 
tween June  25th  and  June  27th,  or  on  either  of 
said  days;    that  the  writ  was  returned  to  the 
court  after  June  27th,"— does  not  show  that  the 
officer  retained  the  writ  in  his  hands  and  mad, 
diligent  search  for  defendant  during  the  time 
personal   service   might  have  been   made,   and 
therefore   his   return   of   substituted   service   on 
June  25th  is  insufficient  to  confer  jurisdiction 
under  3  How.  Ann.  St.  §  6841,  providing  for 
such   service  if   defendant  cannot   be   found.— 
Bargh  v.  L.  R.  Ermeling  &  Co.  (Mich.)  67  N. 
W.  1083. 

[d]     (Wis.;   1896.) 

A  return  of  summons,  stating  that  serv- 
ice was  had  on  each  of  two  defendants  on  differ- 
ent dates  "by  delivering  to  and  leaving  with 
them  a  certified  copy  thereof,"  shows  delivery 
of  a  copy  of  the  summons  to  each  of  them.— 
Keith  Bros.  &  Co.  v.  Stiles  (Wis.)  65  N.  W. 
S60. 

92  Wis.  15. 

§   22.    Conclusiveness  of  return. 

[al     (Iowa;    1896.) 

When  service  is  made  by  a  deputy  sheriff 
and  return  signed  by  the  sheriff,  affidavit  of  de- 
fendant that  the  paper  delivered  to  him  as  a 
copy  of  the  original  notice  was  the  one  made 
an  exhibit,  which  did  not  show  that  the  original 
notice  was  signed  by  plaintiff  or  his  attorney, 
as  it  was  in  fact,  is  sufficient  to  overcome  a 
recital  in  the  return  that  a  true  copy  of  the  origi- 
nal notice  was  delivered  to  defendant. — Hoitt 
v.  Skinner  (Iowa)  68  N.  W.  78S. 

[b]  Mich.;    1896.) 
A   return  of  personal   service,   made  by  a 

private  person,  may  be  contradicted  by  show- 
ing that  no  such  service  was  made.— Campbell 
v.  Donovan  (Mich.)  69  N.  W.  514. 

[c]  (Neb.;    1S97.) 
Extrinsic  evidence  is  admissible  to  impeach 

the  return  of  an  officer  as  to  service  of  process. 
—Campbell  Printing  Press  &  Manufacturing  Co. 
v.  Marder,  Luse  &  Co.  (Neb.)  69  N.  W.  774. 


WRONGFUL  ATTACHMENT. 
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529. 
795 

N.  W.  280. 
N.  W.  795. 


McCLAIN'S  CODE. 

227.-64  N.  W.  401. 

274.-67  N.  W.  87. 

326.— 70  N.  W.  207. 

621.— 64  N.  W.  646. 

633.-67  N.  W.  281. 

643.— 70  N.  W.  740. 

769.-69  N.  W.  453,. 

772.-64  N.  W.  789. 

941.— 70  N.  W.  207. 
§  958.  959.— 70  N.  W.  97. 

1144.— 08  N.  W.  686. 

1271.— 64  N.  W.  636. 

1288.— 66  N.  W.  785. 

1312.-66  N.  W.  784. 
§  1572,  15S5.— 69  N.  W.  1123. 

1628.— 70  N.  W.  1.82. 

1731.— 62  N.  W.  810. 

1733.— 64  N.  W.  806;  66  N.  W.  157. 

1734.— 65  N.  W.  1004;  66  N.  W.  764, 
68  N.  W.  600. 

1763.-65  N.  W.  837. 
>  1824,  1S25.— 66  N.  W.  737. 

200;;.— 68  N.  W.  590. 

2388.-67  N.  W.  252. 
§  2463,  2465.— 70  N.  W.  185. 

2493.-66  N.  W.  905. 

2523.-68  N.  W.  701. 

2532.-65  N.  W.  154. 

2985.-69  N.  W.  544. 

3105.— 69  N.  W.  521. 

3190.-66  N.  W.  763. 

3195.-70  N.  W.  732. 

3310.— 68  N.  W.  697. 

3314.-70  N.  W.  95. 

3317.— 70  N.  W.  194. 

3742.-68  N.  W.  782. 

3794.-64  N.  W.  789. 

3948.-68  N.  W.  802. 

4078.— 68  N.  W.  788. 

4152.— 66  N.  W.  734. 

4i:t.-,.— 69  N.  W.  26. 

4392.-66  N.  W.  784. 

4402.— 68  N.  W.  721. 

5029.— 66  N.  W.  734. 
§  5041,  5056,  5057.  5062, 

5326.-64  N.  W.  281. 

5328.— 64  N.  W.  276. 

5454.— 70  N.  W.  107. 

5489.— 61  N.  W.  247. 


1054; 


-69  N.  W.  1122. 


2007 


CONSTITUTIONS   AND   STATUTES    CONSTRUBD,    BIO. 


2008 


§  5696.-  67  N.  W.  268. 
§  5759.  67  N.  W.  267. 
§§  5850,  5851.— 7(i  N.  W.  600. 

MILLER'S  CODE. 

§  213,  par.  2.    61  N.  \V.  373. 

6  461.-  r,l  N.  W.   131. 

S  478.-62  N.  \\  .  796. 

§  482.— 61  X.  W.  434. 

§  552.-61  N.  W.   134. 

i  so:,.    62  N.  W.  782. 

§  819.— 61  N.  \V.  4 is. 

§  845.-62  N.  W.  7.".'.  I. 

s  s;t7.-Gl  N.  W.  1088. 

§  902.— 61  N.  W.  941,  1086. 

§  1288.-02  N.  W.  788. 

§  1289.— 61  N.  W.  1058. 

§  1307.— 61  N.  W.  971. 

§  1543.— 61  N.  W.  239. 

§  1550.— 61  N.  W.  1001. 

§  1557.-61  N.  W.  1087. 

§  1920.— 61  N.  W.  434.  948. 

§  1923.— 61  N.  W.  927. 

§  1934.— 62  N.  W.  746. 

§§  2000,  2001.-61  N.  W.  409. 

SS   2098,  21(12.     112   N.   \V.    19. 

§§  2119,  2120.-02  X.  W.  790. 

§  2133.— 61  N.  W.  913:   62  X.  W.  742. 

§§  2135,  2136.— 67  N.  W.  396. 

S  2222.-61  X.  W.  981. 

§  2410.— 62  X.  W.  770. 

§  2421.— 61  N.  W.  963,  1085. 

§  2453.— 61  N.  W.  982. 

§  2489.— 61  X.  W.  930. 

§§  2494,  2495.— 61  X.  W.  975. 

§  2508.-62  X.  W.  748. 

§  2529.— 61  X.  W.  997. 

§  2530.-01  X.  W.  9".  15. 

§  2544.— 61  X.  W.  304. 

§§  2586,  2587.— 61  X.  W.  1062. 

§  2599.— 61  X.  W.  948. 

§  2634.-62  X.  W.  22. 

§  2639.— 61  X.  W.  385. 

5  2730.— 62  X.  W.  770. 

§  2742.-62  X.  W.  24. 

§  2831.— 01  X.  W.  420. 

§  2903.-61  X.  W.  402. 

§  2934.— 61  X.  W.  422. 

§  2975.-70  X.  W.  620. 

§  3154.— 61  X.  W.  1092. 

§  3198.— 62  X.  W.  22. 

§  3207.— 61  X.  W.  423. 

§  3216.— 62  X.  W.  795. 

§§  3507,  3509,  3510.-61  X.  W.  1004. 

§  3639.— 61  X.  W.  994. 

§  3643.— 61  X.  W.  1090. 

8§  3S06,  3843.— 61  X.  W.  393. 

$  4097.— 01  X.  W.  388. 

§  4126.— 62  X.  W.  787. 

REVISIOX  1860. 

§§  711,  712.— 69  X.  W.  1036. 

§§  739,  747,  752,  753.-65  X.  W.  972. 

§  2362.— 70  X.  W.  101. 

LAWS. 

1848-49,  ch.  3.-68  X.  W.  812. 

1853,  ch.  13.— 70  X.  W.  123. 

1866,  ch.  143,  §  16.— 06  X.  W.  771. 

1868,  ch.  173,  §§  IS.  27.— 70  X.  W.  101. 

1874,  c.  60,  §  28.— 61  X.  W.  851. 

1870,  ch.  55,  §  3.-64  X.  W.  671. 

1S76,  ch.  100.— 65  X.  AV.  1017. 

1870,  ch.  100,  §  4.-68  X.  W.  702. 

1876,  ch.  100,  §  6.-63  X.  W.  695. 

1876,  ch.  100,  §  7.-65  X.  W.  1015. 

1876,  ch.  100,  §  8.-63  X.  W.  695. 

1S76.  ch.   142,   §  8.  Amended  by  Code  1873. 

120.-61  X.  W.  220. 
1878,  ch.  132.— 70  X.  W.  1093. 
1S78,  ch.  153,  §§  1,  2.-62  X.  W.  653. 
1878,  ch.  168,  §  1.-61  X.  W.  184. 
1880,  ch.  1,  §§  9,  13.— 66  X.  W.  188. 


L880,  ■  b   2:,.  I  I,    63  V  \V.  326. 

1880,  ch,  7  1.  i!  1.  :..  7.  8,  51.    61  X.  W.  220. 

isso,  ch.  7.-.,  I  1,    69  .V  W.  262. 

1880,  ch.  7."".,  i  10,  Amended  by  I  yaws  1S82     1. 

137,  5  2;    Laws  1886,  1  b,  88,  I  3.    61  N.  W. 

620. 
isso,  ,-li.  151,  88  14,  21.- OS  X    \V.  '.121. 
1880,  ch.  153,  S  2.-65  X.  \\ .  310. 
isso,  ch.  184,  8  3.-68  X.  W.  451. 
isso,  ch.  208,  8  1.— 70  N.  W.  752. 

1880,  ch.  211,  §  3.-69  X.  \V.  11  II. 
lss2.  ch.  51,  SS  1,  2.— 61  X.  W.  s.v.i.  8t;o. 
1882,  ch.  94,  §  9.— 01  X.  W.  1085. 

1882,  ch.  137,  §  2.— 64  X.  \\ .  020. 
L882,  ch.  211,  §  3.-67  X.  AV.  237. 
1884,  ch.  45,  §  1.— 70  X.  W.  111. 

1881,  ch.  104.  §  1.-09  X.  W.  538. 
1884,  ch.  179.— 67  X.  W.  OB. 
1884,  ch.  179,  §  2.— 65  X.  \V.  971 

1884,  ch.  180,  §  2.-61  X.   W.   197;    69  X.  W. 

284. 
1884,  ch.  194,  §  1.— 06  X.  W.  741. 
1884,  ch.  200,  §  4.— 09  \.  \\\  436. 

1884,  ch.  203.— 63  X.  W.  320. 

1886,  ch.  13,  S§  1-4.— 66  X.  W.  1041. 
1886,  ch.  58.-68  X.  W.  435. 
1886,  ch.  65,  §§  20.  21.— 04  X.  W.  800. 
1886,  ch.  73.-61  X.  W.  223. 
1886,  ch.  83,  §  2.-69  X.  W.  202. 
1886,  ch.  83,  §  3.-64  X.  W.  020. 
1886,  ch.  117.— 64  X.  W.  679. 
1886,  ch.  141.— 66  X.  W.  787. 
1880,  ch.  168,  §  13.-60  X.  W.  177. 

1885.  ch.  1.— 09  X.  W.  410;  70  X.  W.  005. 
1888,  ch.  5— 70  X.  W.  605. 

1888,  ch.  16,  §  1.— 68  X.  W.  726. 

1SSS,  ch.  25.-67  X.  W.  233;  69  N.  W.  1004. 

18S8,  ch.  25,  §  1— 62  X.  W.  674. 

1888,  ch.  30.— 61  X.  W.  227. 

1888,  ch.  73,  §  4.-61  X.  W.  956. 

1.888,  ch.  85.-64  X.  W.  408. 

1888,  ch.  85,  §8  1,  2.-67  X.  W.  287. 

1890,  p.  3.-65  X.  W.  818. 

1890,  p.  66.-69  X.  W.  1013. 

1890,  ch.  1,  §  3.—60  X.  W.  176. 

1890,  ch.  1,  §  5.-69  X.  W.  410. 

1800,  ch.  14.— 70  X.  W.  707. 

1890,  ch.  14,  §  10.— 68  X.  W.  726. 

1890,  ch.  34.-64  X.  W.  398. 

1890,  ch.  34,  §§  2,  6.-64  X.  W.  778. 

1890,  ch.  39,  §  1.— 64  X.  W.  801,  802. 

1890,  ch.  48.-64  X.  W.  606. 

1892,  ch.  28.— 70  X.  W.  714. 

1892,  ch.  33.-63  X.  W.  454. 

1892,  ch.  33,  §§  4-6,  14.-70  X.  W.  190. 

1892,  ch.  33,  §  25.-64  X.  W.  292. 

1892,  ch.  33,  §  27.-69  X.  W.  204. 

1892,  ch.  68.-65  X.  W.  300. 

1894,  p.  73.— 66  X.  W.  779. 

1894,  p.  167.— 70  X.  W.  214. 

1894,  p.  182.-68  X.  W.  431. 

1894,  ch.  7,  §  2.-66  X.  W.  103. 

1894,  ch.  7,  §  10.— 68  X.  W.  808. 

1894,  ch.  7.  §  20. —60  X.  W.  103. 

1894,  ch.  62.-62  X.  W.  772;  67  X.  W.  256:  70 

X.  W.  112,  207. 
1894,  ch.  62,  §  1— 66  X.  W.  893;  69  X.  W. 

1146. 
1894,  ch.  62.  §  14.— 70  X.  W.  721. 
1894,  ch.  62,  §  17.-61  X.  W.  241;  62  X.  W. 

6S4;  63  X.  W.  557;  67  X.  W.  399;  69  X. 

W.  1146. 
1894,  ch.  62,  §  19.— 61  X.  W.  241. 
1894,  ch.  63,  §§  17,  19.— 61  X.  W.  239. 
1S94,  ch.  96.-67  X.  W.  102;  09  X.  W.  1007, 

1062;   70  X.  W.  1S9. 


MICHIGAN. 

COXSTITUTIOX  1850. 

Art.  4,  §  14.— 66  X.  W.  587. 

Art.  4,  §  20.— 04  X.   W.   499,  501;    65  X.    W. 

562;    60  X.  W.  385;   67  X.  W.  911;   69  X. 

W.  723. 
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2010 


Art. 

Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 


§  28.— 63  N.  TV.  425 
§  43.-66  N.  W.  384 
§  11.-62  N 

15.— 70  N 

17.-62  N 

29.-63  X 
§  31.-63  N. 
§  32.-62  N. 

33.-65  N. 
§  35.-68  N 


64  N.  TV.  499. 
65  N.  W.  97.  564. 


V     584 

W.  450. 

W.  1030; 

W    986 

TV.  765: 

W.  359. 

W.  564. 

TV.  226. 

6.-62  N.  W.  564;   64  N.  W.  496. 
§  9.-69  N.  W.  83. 
§  10.-64  N.  TV.  571. 
§  1— 63  N.  W.  653. 
§  7— 70  N.  W.  450. 
8  2  et  seq.— 6S  N.  TV.  253. 
§  1— 67  N.  W.  973. 
§  1.— 62  N.  TV.  1010: 
§  13.— 70  N.  \V.   450. 
§  14.-63  N.  TV.  424. 
§  15.— 61  N.  W.  65. 
8  2.— 70  N.  TV.  446. 
§  2.-61  N.  TV.  65; 
§  4.-62  N.  TV.  347. 
§  14.-61  N.  TV.  65. 


69  N.  TV.  929. 


65  N.  W.  107. 


REVISED  STATUTES  1846. 
Ch.  143.-65  N.  TV.  564. 

HOWELL'S   ANNOTATED   STATUTES. 
Volume  1. 

Page  906,  §  34.-68  N.  W.  304. 

Page  1072.— 69  N.  TV.  929. 

Ch.  79.-69  N.  TV.  511. 

Ch.  79,  §  3.-69  N.  TV.  508. 

Ch.  118.— 61  N.  W.  512. 

§  2.-65  N.  W.  107:  70  N.  TV.  460. 

§  466.-65  N.  TV.  236. 

§  483.— 61  N.  TV.  260;  62  N.  TV.  292;  69  N. 

W.  83. 
8  484.-69  N.  TV.  83. 
§§  493,  495,  496.-62  N.  TV.  347. 
§§  551,  560.— 65  N.  TV.  540. 
88  590,  596.-64  N.  TV.  9. 
88  616,  619.— 65  N.  TV.  602. 
§  649.-67  N.  TV.  689. 
§  653.— 70  N.  TV.  450. 
§  719.— 62  N.  TV.  1030. 
§8  767-769.-67  N.  TV.  689. 
§  1027.— 68  N.  TV.  130. 
88  1296,  1302,  1303.— 67  N.  TV.  566. 
§§  1371-1378.-69  N.  TV.  95. 
§  1580.-70  N.  W.  890. 
§  1583.-63  N.  TV.  317. 
§  1647.— 67  N.  TV.  1094. 
§  2283.-67  N.  TV.  502. 
8  i':!i;r,.  -f,2  N.  TV.  :;.V.t. 
88  2532.  2043,  2645.  2646.  2649.  2699.-64  N. 

TV.  204. 
§  3142.— 64  N.  W.  32. 
§  3323.-63  N.  TV.  318:  70  N.  TV.  319. 
88  3331,  3338.-64  N.  TV. 
88  3466,  3468.— 61  N.  TV. 
§  3598.-62  N.  TV.  998. 
88  3624,  3649.-62  N.  TV 
§  3706.-65  N.  TV.  225. 
S  4225.-63  N.  TV.  977. 
S  4245.-62  N.  TV.  993. 
8  4331  et  seq.— 63  N.  W.  408. 
8  4368.-63  N.  TV.  531. 
8  4866.-67  N.  TV.  897. 
8  4885a.— 69  N.  TV.  929. 

Vol  i   ME  2. 

Ch.  281.— 68  N.  TV.  145. 
Ch.  2S2,  §  12.— 65  N.  TV.  (119. 
Ch.  285,  §  2.-64  N.  TV.  951. 
Ch.  304.  §4.— 65  N.  TV.  564. 
Ch.  306.— 65  N.  TV.  564. 
Ch.  344.-66  N.  TV.  .".77. 
§  4772.-62  N.  TV.  1010. 
8  5040.— 61  N.  TV.  60. 
f  5065.-69  N.  W.  74. 


471. 

787. 

998. 


956. 


63  N.  TV.  978;  65  N. 


8  5170.— 65  N.  TV.  548. 

8  5347.-67  N.  TV.  133. 

88  5360,  5361.-66  N.  W 

§  5531.-68  N.  TV.  980. 

§  5538.-6S  N.  W.  138. 

§  5551.— 67  N.  TV.  505. 

§1  5560,  5561.-66  N.  TV.  674. 

§  5569.-68  N.  TV.  127. 

§  5573.-66  N.  TV.  955. 

§  5575.-64  N.  TV.  1063. 

8  5657.-62  N.  TV.  293. 

§  5727.-70  N.  TV.  5,83. 

8  5744.-68  N.  TV.  2 13. 

§  5793.-64  N.  TV.  45:.. 

§  5801.— 63  N.  TV.  311. 

§  5800.— 63  N.  TV.  ::n'j. 

§  5840.-61  N.  TV.  ss5. 

8  5848.-64  N.  TV.  732. 

§  5875.-63  N.  TV.  204. 

§  5884.-64  N.  TV.  458;  66  N.  TV.  947 

§  5894.-65  N.  TV.  580. 

§  5936.-65  N.  TV.  758. 

§  5940.— 70  N.  TV.  339. 

§  5957.— 67  N.  TV.  130. 

§  5990.-64  N.  TV.  338. 

§  6042.— 65  N.  TV.  219. 

§  6179.— 62  N.  TV.  832 

TV.  215;  68  N.  TV.  078 
88  6181,  6183.-61  N.  TV.  500. 
§  6185.— 63  N.  TV.  317. 
§  6188.— 63  N.  TV.  644. 
8  6190.— 63  N.  TV.  73. 
§  6231.-66  N.  TV.  52. 
§  6245.-65  N.  TV.  287. 
§  6295.-68  N.  TV.  295. 
§  6584.-63  N.  TV.  419. 
§  6611.— 69  N.  W.  95. 
§  6612.-61  N.  TV.  260:  62  N.  W.  351 
§  6614.-64  N.  TV.  1063. 
§  6622.-70  N.  TV.  1032. 
§  6623.-63  N.  TV.  75. 
§  6626.— 70  N.  TV.  139. 
§  6702.-69  N.  TV.  488. 
§§  6703,  6704.— 67  N.  TV 
§  6738.-69  N.  TV.  1109. 
§  6779.-67  N.  TV.  112. 
§  6781.— 65  N.  TV.  968. 
§  6791.— 64  N.  TV.  455. 
§  6809.— 67  N.  TV.  130. 
§  6819.— 67  N.  TV.  970. 
8  6822.-63  N.  TV.  76.'.. 
5  6824.-63  N.  TV.  981. 
§  6840.— 63  N.  TV.  994; 
§  6841.— 63  N.  TV.  994. 
§  6861.-67  N.  TV.  692. 
8§  6S99-6903  —  67  N.  W. 
8  6903.— 64  N.  TV.  1054. 
§  6948.-64  N.  TV.  7:::.. 
8  6975.-67  N.  TV.  978. 
§  6988.-62  N.  TV.  578. 
8  7000.— 64  N.  TV.  1045. 
§  7008.— 67  N.  TV.  564. 
«  7014.— 67  N.  TV.  974; 
88  7018,  7020.— 64  N.  TV. 
§  7021.— 68  N.  TV.  649. 
§  7026.-66  N.  TV.  217. 
8  7029.— 65  N.  TV.  556. 
§  7046.— 65  N.  W.  379. 
§  7050.— 64  N.  TV.  32. 
§  7063.— 62  N.  TV.  731; 
§  7093.— 67  N.  TV.  983. 
|  7U:;4,  subd.  6.-67  N.  TV 
§  7245.-63  N.  TV.  765. 
§  7291.— 68  N.  TV.  226. 
§  7305.— 02  N.  TV.  161. 
§  7316.— 62  N.  TV.  152. 
§  7439.— 03  N.  TV.  975. 
§  7516.-62  N.  TV.  710. 
§  7521.— 67  N.  TV.  530; 
§  7545.— 61  N.  TV.  354; 
8  7546.-62  N.  TV.  834; 
8  7554.— 61  N.  TV.  865;  66  N.  TV.  563. 
S  7:.:.:..  -oo  x.  w.  r,o:;. 
§  7584.-66  N.  TV  562. 
§  7607.— 68  N.  TV.  141. 
§§  7686,  7690.— 66  N.  W 


963. 


65  N.  TV.  566. 


1106. 


0  N.  TV.  1101. 

r4i. 


67  N.  TV.  1106. 


1071. 


60  X. 
62  X. 
67  N. 


224. 


W.  834. 
TV.  153. 

W.  820. 


2011 


CONSTITUTIONS   AND   STATUTES    CONSTRUED,    ETC 


2012 


286. 


217. 
732. 


7722,    To  N.  W.   146 

r784     66  N.   W.  1093. 

i  m  68  N.  W.  242, 
7957.  68  N.  W.  L16, 
7998.  62  N.  W.  L64. 
8011. — tu;  N.  W,  its. 
8015.  66  N.  W.  596. 
mil's.    69  N.  W.  652 

sn.-,7,  sn:;s.  soto,  sm  1.-63  N.  W.  420,  421. 
8058,  64  N.  \V.  730,  MIC. 
8065.  63  N.  W.  641. 
8068.  67  N.  W.  562. 
8073.  65  N.  W.  230, 
mum;.  63  N.  W.  641. 
8098.  65  N.  W.  286. 
suit.  62  N.  W.  1  18. 
8115.— 68  N.  W.  221. 
8124.  68  N.  \V.  1  17. 
8136.— 63  N.  W.  40!).  077. 

8236.  8256.-67  N.  W.  10S5. 
S295.-62  N.  W.  139. 
S307.— 64  N.  W.  741;    66  N.  W. 
8313.-64  N.  W.  732. 
8314.— 62  N.  W.  1032;   64  N.  W. 
S399.— 63  N.  W.  525. 
8411a.— 64  N.  W.  1050. 
S457.— 64  N.  W.  32S. 
8721.— 66  N.  W.  ::.'.s. 
8724.— 70  N.  W.  330. 
8736.-66  N.  W.  33S;   69  N.  W.  488. 

8739,  S740.-09  X.  W.  500. 
8753,  subd.  2.-62  N.  W.  160. 
8941.-62  N.  W.  554. 

S964.-62  N.  W.  170,  369;    69  N.  W.  661. 
8967.-69  N.  W.  661. 

S967  sor.o.  62  N.  \v.  369. 
S9S2.— 64  X.  W.  4r.6;  67  N.  \V.  512. 
9004.— 66  N.  W.  217;  69  X.  \V.  75. 
9009,  subd.  7.-67  N.  W.  1091. 
9046.  Amended  by  Laws  1893, 

N.  W.  1115. 
9047.— 69  N.  W.  1115. 

9110-9113.— 70  N.  W. 
9111.— 65  N.  W.  234. 
9125.— 69  N.  W.  739. 
9134.— 65  N.  W.  277. 
9161.-69  X.  W.  721. 
9161.  Amended  by  Laws  1895,  p. 
W.  10S9. 

9213,  9214.— 64  N.  W.  324. 
9245.-63  N.  W.  973. 
0279.—62  N.  W.  293. 
9315.— 66  N.  W.  57. 
9353.-67  N.  W.  1089. 
9367.-62  X.  W.  1117 
9421.— 64  N.  W.  737; 
9471.— 62  X.  W.  566. 
9479.-63  N.  W.  9S6. 
94S5.-64  N.  W.  328. 
9502.— 65  X.  W.  540. 
9534.-64  X.  W.  737. 
9535.-62  X.  W.  1017 
9537.-63  X.  W.  973; 
956S.    64  N.  W.  104' 
9576.— 70  X.  W.  1042. 
9865.-65  X.  W.  235. 


327. 


525.-67  X. 


65  N.  W.  231. 


64  X.  W.  737. 
67  X.  W.  1112. 


Volume  3. 

Ch.  124a.— 63  X.  W.  1000:   67  X.  W.  546. 

§  1170b,  subd.  4.-64  X.  W.  732. 

§  1170f4.— 62  X.  W.  364. 

§  1170s6.— 62  X.  W.  1014. 

§  1170i4.— 62  X.  W.  364. 

§§  1331,  1332,  1423.— 65  X.  W.  2S2. 

§  1424.— 65  X.  W.  2S2;    68  X.  W.  131. 

«  1446c— 63  X.  W.  423;    64  N.  W.  743. 

5§  1647,  1648,  1681,  1681d.— 70  X.  W.  131. 

|  1690zl.— 66  X.  W.  382. 

§§  1740a7,  1740a8.— 62  X.  W.  989. 

§  1740cl.— 64  X.  W.  326, 

§§  1740f,  1740f3.  1740b.— 64  X.  W.  S65. 

§  1997a.— 65  X.  W.  283. 

§  1997al—  67  X.  W.  982. 

§§  1997c3,  1997c6,  1997c7  — 69  N.  W.  254. 

§  2155.-63  N.  W.  67. 


I  §§ 
Xo.   96.-69  :  § 


2283d— 70  X.  W.  831. 

2283dl.— 62  N.  W.  724;   70  N.  W.  BS1. 

228.3c.     us  N.  \V.  30::. 

2283e3.    63  N.  \V.  870:    70  X.  \V.  438. 

22S3f4.    52  N.  W.  1020, 

3208a8.    69  X.  W.  645,  663. 

3208b.    64  X.  \V.  32. 

3208U6.    61  \.  W.  ,s88. 

8208e6.    70  N,  W.   1 19. 

3332.    66  N.  \V.  62. 

3337.    i;7  N.  \V.  556. 

3960d3,    69  X.  W.  653. 

41611..— 61  N.  AY.  8 

41611.1,    62  N.  W.  .".55. 

4161c8.— 65  X.  W.  570. 

4161d6.    64  N.  \V.  736. 

416MH.     63  X.   \V.   looO. 

is- .,       67  N.  W.  986. 
5187.— 67  X.  \V.  973. 
5772a.— 61  X.  W.  892. 
5932.-64  X.  W.  949. 

6222a-6222k.— 66  N.  W.  385. 
6534e2.— 64  X.  \V.  733. 
6812.— 63  N.  W.  311. 
6841.— 67  N.  W.  1083. 
7000.— 64  X.  W.  741. 
7545.-69  N.  W.  497. 
7546.-65  X.  W.  756. 
7621c— 61  N.  YV.  265;   60  X.  AY.  487. 
7686.— 61  N.  W.  71. 
7717e.— 63  X.  \V.  976,  981. 
8058.— 66  N.  W.  485. 
8085.— 67  X.  W.  563. 
8091.-61  X.  W.  872. 
8137.— 61  X.  W.  72;    64  X.  W.  17. 
8147.-61  N.  W.  72;  64  X.  W.  17. 

8295,  8296.-64  X.  W.  32. 
8306.— 61  X.  W.  347. 

8427a-8427c.-64  X.  AY.  868. 
8679.— 61  N.  W.  265. 
8749.-69  N.  W.  643. 
SOSO.     68  X.  AY.   1  17. 
9122a.— 62  N.  W.  566. 
9176a—  65  X.  W.  23L 
9286.-65  X.  W.  283. 
9314b.— 63  X.  W.  65. 
9314d.— 65  X.  W.  562. 


COMPILED  LAWS  1871. 
§§  993,  1220,  1221.— 62  X.  W.  728,  729. 

CITY  CHARTERS. 

Alpena.  Laws  1S91,  Xo.  393.-65  X.  W.  230 
Battle  Creek.  Laws  1893,  Xo.  312,  §  4.-62  N 

W.  1030. 
Detroit.    Laws   1857,    p.    106.    Amended    by   2 

How.  Ann.  St.  eh.  344.-66  X.  W.  377. 
Detroit.  Laws  1883,  No.  326.-63  N.  W.  425. 
Detroit.    Laws    1883,    No.    326.    Amended    bv 

Laws  1S95,  Xo.  468.— 68  X.  W.  753. 
Detroit.  Laws  18S3,  Xo.  326,  §  35.-62  X.  AY. 

1036. 
Detroit.  Laws   1SS7,  p.   874,  §  35.-69   X.   W. 

Detroit!  1S93,  §  155.— 05  N.  W.  10. 

Detroit,  pp.  190-194.— 65  X.  W.  559. 

Detroit,  §  188.— 61  N.  W.  526,  527. 

Grand    Rapids.    Laws   1S50.    p.   261.    Amended 

by  Laws  1S95,  p.  607.— 65  X.  AV.  2. 
Grand  Rapids.  Laws  1877,  p.  128,  tit.  2,  §  20. 

—70  X.  W.  1043. 
Grand  Rapids.  Laws  1S77,  p.  179,  tit.  10,  §  4. 

—70  X.  W.  1043. 
Grand  Rapids.  Laws  1893,  p.  1392,  tit.  3.  $  29 

—70  N.  W.  411. 
Kalamazoo.    Laws   1S89,   No.  353,   §  24,   subd. 

11.— 62  X.  W.  1038. 
Muskegon.  Laws   1889,   p.    104,   tit.    6.   §   20  — 

69  X.  W.  670. 
Saginaw.  Laws  18S9,   p.  945,   tit.   13,   §   3.-64 

X.  W.  581. 
Saginaw.  Laws  1S89,   No.  455,   tit   15,   §  3.— 

65  N.  W.  601. 
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Saginaw.  Laws  1S91.  p.  401.  tit.  6,  §  5.-64  N. 

W.  5S1. 

Saginaw.  Laws  1893,  No.  402,  tit.  15,  §  8— 61 

N.  W.  65. 

LAWS. 

1839,  No.  115,  §  34.-61  N.  W.  273. 

1850,  p.  261.  Grand  Rapids  City  Charter. 
Amended  by  Laws  1S95,  p.  607.— 65  N.  W. 
2. 

1851,  No.  59,  §  14.— 65  N.  W.  225. 
1853,  p.  180.-06  N.  W.  377. 

1857,  p.  106.  Detroit  City  Charter.  Amended 
by  2  How.  Ann.  St.  ch.  344.— 06  N.  W.  377. 

1863,  No.  166.— 67  N.  W.  897. 

1869,  No.  104,  §  1.— 61  N.  W.  512.  513. 

1869,  vol.  1,  p.  124.— 69  N.  W.  925. 

1871,  No.  62.-68  N.  W.  650. 

1877,  p.  128,  tit.  2,  S  20.  Grand  Rapids  Citv 
Charter.— 70  N.  W.  1043. 

1877,  p.  179,  tit.  10.  §  4.  Grand  Rapids  City 
Charter.— 70  N.  W.  1043. 

1877,  No.  141.— 65  N.  \V.  569. 

1877,  No.  144.— 67  N.  W.  531. 

1879,  No.  2S0.— 66  N.  W.  55. 

1881,  No.  183.— 64  N.  W.  501. 

1882,  p.  33,  §  84.-62  N.  TV.  574. 

1852,  No.  9.-64  N.  W.  571. 

1582,  No.  9,  §  43.-64  N.  TV.  570. 

1882,  No.  26,  §  11.— 70  N.  W.  1018. 

1883,  No.  124.  Amended  by  Laws  18S7,  No. 
48.-67  N.  W.  122. 

1883,  No.  124,  §  11.-64  N.  TV.  579. 

1883,  No.  191.— 67  N.  W.  502. 

1883,  No.  2S0—  64  N.  W.  499. 

1883,    No.    326.    Detroit   City    Charter— 63   N. 

W.  425. 
1SS3,  No.  326.  Detroit  City  Charter.  Amended 

by  Laws  1895,  No.  468.-68  N.  W.  753. 
1883,  No.  326,  §  22.-62  N.  W.  1036. 

1583.  No.  326,  §  35.  Detroit  City  Charter.— 62 
N.  W.  1036. 

1885,  No.  45.-62  N.  W.  354. 

1885,  No.  153— 63  N.  W.  309;   64  N.  W.  571. 

1885,  No.  153,  §§  81,  104.— 64  N.  TV.  571. 

1S85,  No.  161,  §  10.— 62  N.  TV.  1036. 

1885,  No.  169.— 64  N.  W.  571. 

1SS5,  No.  195,  §§  71,  74.-64  N.  W.  570,  571. 

1885,  No.  227.— 64  N.  W.  38. 

1SS5,  No.  227,  ch.  6.  §§  6,  7.-64  N.  TV.  509. 

1885,  No.  232.-65  N.  W.  569. 

1885,  No.  232,  §  12.  Amended  by  Laws  1895, 
No.  164.— 70  N.  TV.  901. 

1887,  p.  233.-68  N.  W.  118. 

1887.  p.  346,  §  3.-63  N.  W.  423:  64  N.  W. 
743. 

18S7,  p.  505.— 62  N.  W.  1038. 

1887.  p.  874.  §  35.  Detroit  City  Charter— 69 
N.  W.  728. 

1887,  No.  35.-63  N.  W.  318. 

1887,  No.  48.-67  N.  W.  122. 

1887,  No.  50.  §§  8,  10.— 62  N.  W.  373. 

1887,  No.  187.-70  N.  W.  1031. 

1887,  No.  187,  §  3,  subd.  3.  Amended  by  Laws 
1895,  No.  58.— 70  N.  TV.  1026. 

1887,  No.  208.— 63  N.  W.  S98;    70  N.  TV.  1043. 

1887,  No.  229.-65  N.  TV.  379. 

1887,  No.  275.-63  N.  W.  303. 

1887.  No.  313.-62  N.  W.  570,  571:  64  N.  W. 
1046. 

1887,  No.  313,  §«  7,  17.  18.-09  N.  W.  90. 

1887,  No.  313,  §  20.— 65  N.  W.  274. 

1889,  p.  104,  tit.  6,  §  20.  Muskegon  City  Char- 
ter.—09  N.  W.  070. 

1SS9,  p.  945,  tit.  13.  §  3.  Saginaw  City  Char- 
ter.—64  N.  W.  581. 

1889,  No.  99.-65  N.  W.  '><^. 

1889,  No.  Ill,  §  5.-64  N.  W.  489. 

L889,  No.  149.— 66  N.  TV.  384. 

L889,  No.  195.  §  33.-62  N.  W.  158. 

isv.i.  No.  195,  §  58.-62  N.  TV.  lo:;. 

1889,  No.  195,  §  59.— 70  N.  TV.  14::. 

1889,  No.  195,  §  60.— 62  N.  TV.  163. 

1889,  No.  207.-65  N.  W.  2S0. 

1889,  No.  207,  §  6.-63  N.  TV.  984. 


18S9,  No.  207,  §  9.-67  N.  W.  9S1. 

1889,   No.  207,  §  12.-63  N.  \V.  765. 

1889.  No.  207,  §  13.— 67  N.  TV.  981. 

1889,  No.  207,  §  17.— 63  N.  TV.  705. 

1889,  No.  227.-64  N.  TV.  13. 

1889,  No.  353,  §  24.  subd.  11.  Kalamazoo  City 
Charter.— 02  N.  W.  1038. 

1889,  No.  388.-62  N.  TV.  405. 

1889,   No.  455,  tit.  6.  §  16.— 62  N.  TV.  726. 

1S89,  No.  455,  tit.  15,  §  3.  Saginaw  City  Char- 
ter.—65  N.  TV.  601. 

1891,  p.  228,  §  28.— 03  N.  TV.  421. 

1S91,  p.  401,  tit.  6,  §  5.  Saginaw  City  Charter. 
—64  N.  TV.  581. 

1891,  No.  125.— 63  N.  TV.  303. 

1891,  No.  159,  §  1.  Amended  by  Laws  1893, 
No.  186.— 69  N.  TV.  92. 

1891,  No.  179.  Amended  by  Laws  1893.  No. 
199.— 66  N.  TV.  334. 

1891,  No.  179,  §  4.-66  N.  TV.  348;  67  N.  TV. 
897. 

1891,  No.  186.— 62  N.  W.  985. 

1891,  No.  190.— 61  N.  TV.  4. 

1891,  No.  190,  §§  21,  31.— 60  N.  TV.  3S8. 

1891,  No.  190,  §§  36,  38.— 01  N.  TV.  648.  649. 

1891,  No.  200,  §§  46.  86.-65  N.  TV.  288. 

1891,  No.  393.  Alpena  City  Charter.— 65  N.  TV. 
230. 

1893,  p.  398,  §§  95,  96.— 67  N.  TV.  525. 

1893,  p.  1071.— 62  N.  TV.  1010. 

1893,  p.  1270,  tit.  10,  §  14.— 09  N.  W.  723. 

1893,  p.  1392,  tit.  3,  §  29.  Grand  Rapids  City 
Charter— 70  N.  TV.  411. 

1893,  No.  8.-65  N.  TV.  561. 

1893,  No.  52.-67  N.  TV.  897. 

1893,  No.  74.-65  N.  TV.  292. 

1893,  No.  79.-62  N.  TV.  1119. 

1893,  No.  92,  §§  1-3.— 68  N.  TV.  265. 

1893,  No.  96.— 65  N.  TV.  668:  69  N.  TV.  1115. 

1893,  No.  118.— 65  N.  TV.  235,  561. 

1893,  No.  118,  §  33.-68  N.  TV.  990. 

1893,  No.  119,  §  3.— 61  N.  TV.  512. 

1893,  No.  149,  §  22.-62  N.  TV.  292. 

1893,  No.  150,  §  6.-62  N.  TV.  584. 

1893,  No.  162.— 63  N.  TV.  205. 

1893,  No.  186.— 69  N.  TV.  92. 

1893,  No.  196,  §  5.-68  N.  TV.  227. 

1S93,  No.  199.— 66  N.  TV.  334. 

1893,  No.  199,  §  1.— 68  N.  TV.  245. 

1893,  No.  199,  §§  6,  9.-62  N.  TV.  1120,  1121. 

1893,  No.  201.— 69  N.  TV.  21. 

1893,  No.  202.— 01  N.  TV.  4;  64  N.  TV.  828. 

1893,  No.  203.-64  N.  TV.  38. 

1893,  No.  203,  p.  332.  §  7.-63  N.  TV.  435. 

1893,  No.  203,  ch.  8,  §  1.— 69  N.  TV.  486. 

1893,  No.  204,  §  5.-63  N.  TV.  197. 

1893,  No.  206,  §  8.-66  N.  TV.  95S. 

1893,  No.  206,  §  9.-68  N.  TV.  237. 

1893,  No.  206,  §  14.— 66  N.  TV.  958;  70  N.  TV. 
417. 

1893,  No.  206,  §  30.-06  N.  TV.  4S2. 

1893,  No.  206,  §  34.-67  N.  TV.  985. 

1893,  No.  206,  §  47.— 70  N.  TV.  417. 

1893,  No.  206,  §  53.-61  N.  TV.  15. 

1893,  No.  206,  §  55.-64  N.  TV.  2S. 

1893,  No.  206,  §  58.— 61  N.  TV.  15. 

1S93,  No.  206,  §  60.— 09  N.  TV.  826. 

is: >::.  No.  206,  §  63.-67  N.  TV.  136. 

1893,  No.  206,  §  67.— 70  N.  W.  341. 

1893,  No.  206,  §§  74,  78,  84.-69  N.  TV.  826, 
827. 

1893,  No.  206,  §§  90.  110.  123.— 67  N.  TV.  1091. 

1893,  No.  206,  §  125.-69  N.  TV.  826. 

1893,  No.  306.-67  N.  TV.  911. 

1893,  No.  312,  §  4.  Battle  Creek  City  Charter. 
-62  N.  TV.  1030. 

1893,   No.  402.— 65  N.  TV.  601. 

1S93.  No.  402,  tit.  15,  §  8.  Saginaw  City  Char- 
ter.—61  N.  TV.  65. 

1893,  No.  403,  §§  11,  12.— 07  N.  W.  1094. 

1893,  No.  408,  §  51.— 02  N.  TV.  1036. 

1893,  No.  415.— 62  N.  TV.  405. 

1895,  p.  97.-62  N.  TV.  564;    64  N.  W.  496. 

1895,  p.  525.-67  N.  TV.  1089. 

1895,  p.  607.— 65  N.  TV.  L'. 

1895,  p.  773.-66  N.  TV.  587. 
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1895,  No.  3,  ch.  S,  !  1.    70  X-  W.  125. 

is; i.-,.  No.   in.    65   \    \v.   559 

L895,  No.  H»,  S  ::.    68  V  W.   124. 

1895,  No.  58.    7"  N    u  .   H121;. 

1895,  No.  58,   ,  1 1.    Tu  X.  VV.  L031. 

1895,   X...   111'.    67  X.   \V.  ins;. 

1895,  No.  l'l,     st     69  X.  W.  inn. 

1895,   X...  104.     7(1  X.  \V.  '.ml. 

L895,  No.  L81.  -70  N.  \V.  L5. 

1895,   \n.   186.    65  X.  \V.  870. 

is".).",.  No.  200,  §  2.-65  N.  W.  97. 

is'.*:,,  No.  202.  -68  N.  W.  650;   69  N.  W.  060. 

L895,   X.i.   I'm. -117  N.  W.   112. 

L895,  X...  215,  ch.  5,  §  2.    (in  X.   VV.  91. 

L895,   No.  2i:.,  ch.  7.  §  2(1.    69  N.  W.  91. 

1895,  No.  2ir.,  oli.  Ml,  S  1.— 69  X.  W.  91. 

1895,  X,..  216,  §  2.    mi  X.  W.  2ir.. 

1895,  No.  223.    68  X.  YV.  227. 

1895,  X...  234.-  69  X.  W.  721. 

1895,  No.  236.-67  N.  W.   1(191. 

1895,  No.  257.— (is  N.  W.  2:.:: 

1895,  No.  266.    69  X.  W.  90,   153. 

is: if,.  No.  266,  §  6.-69  N.  W.  738, 

1895,   No.  271.  SS  in  11. c.s  X.  W.  752,  753. 

iv. i.-.,  xo.  27i,  i;t  x.  w.  mi. 

1S95,  No.  366,  §  4.-65  N.  W.  10. 

1895,  No.  460.— 65  X.  \Y.  97. 

1895,  No.  460,  S  10.-7(1  N.  VV.  145. 

1895,  No.  467.— C7  X.  YV.  122. 

1895,  No.  468.-68  N.  W.  753. 

1895,  ch.  10.— 70  N.  W.  425. 

1895,  ch.  11,  §  4— 70  N.  W.  425. 

MINNESOTA. 

CONSTITUTION. 

Art.  1,  §  12.-61  N.  W.  450;  60  N.  W.  1091. 

Art.  4,  §  3.-61  X.  \Y.  553. 

Ait.  4,  §  9.-65  N.  W.  262. 

Art.  4,  §  27.— 61  N.  \Y.  078;  65  X.  YV.  207. 

940;  66  N.  W.  202;  09  N.  W.  1083. 
Art.  4,  §  33.-63  N.  W.  1103;  68  N.  W.  767; 

69  N.  W.  27,  1094. 
Art.  4,  §  34.-68  N.  W.  767;  69  N.  W.  27. 
Art.  6,  §  13.— (1(1  N.  W.  2(14. 
Ail.  9,  §  1.-61  N.  W.  07S. 
Art.  9,  §  3.-64  X.  YV.  379;  65  X.  \Y.  138. 
Art.  9,  §  12.— 69  N.  \Y.  5. 
Art.  9,  §  13.— 65  N.  W.  78. 
Art.  10,  §  1.— 65  N.  YV.  78. 
Art.  10,  §  3.-65  N.  W.  78;  68  N.  YV.  48; 

69  N.  W.  217. 
Art.  11,  §  1.-0S  N.  W.  767. 
Amend,  art.  4,  §  33,  subd.  7.-63  N.  W.  489. 

MUNICIPAL  CODE   1893. 

|  122.— 64  N.  W.  561. 
§  12S.-63  N.  W.  8. 
§  139.-64  N.  W.  561. 

PENAL  CODE. 

§  415,  subd.  2.-63  N.  W.  250;   64  N.  W.  51. 
§  467.-64  N.  W.  1022. 

PROBATE  CODE. 

§8  32-34,  50.-61  N.  W.  1018. 
§§  104,  107,  110.— 63  N.  W.  1069. 

GENERAL  STATUTES  1878. 

Ch.  8,  §  18S.-61  N.  W.  136. 
Ch.  11,  §  48.-63  N.  W.  628. 
ih.   11,   §  58.   Amended  by   Laws   1885,  ch.  2. 

§  5.-63  N.  YV.  630. 
Ch.  11,  §  110.-62  N.  W.  272. 
( !h.  32,  §  63  et  seq.— 62  N.  W.  125. 
Ch.  32,  §§  63-77.-62  N.  W.  123. 
Ch.  32,  §  65.-62  N.  W.  125. 
Ch.  33,  §  18.  Amended  by  Laws  1881,  ch.  77, 

§  3.— 61  N.  W.  27. 
Ch.  34,  tit.  2.-63  N.  W.  243;   69  N.  W.  141. 


ch.  34,  If  ::.  I.  (i    u:;  X.  W.  1080. 

Ch.  34,  :  7.    63  X.  \V.  1080;   or.  X.  W.  619. 

cii.  34,  :-  9.    63  X.  \V.  Iii79.  1080. 

(I,  34,  •    ..I.     65  X.   W    125, 

cii.  34,  §  109.-62  N.  \V.  5ll. 

Ch.  34,  II   inn.   110.    (15  X.  VV.  213. 

Ch,  34,         115    120.    (12  X.   \V.  332. 

Ch.  38,      8.    62  X.  W.   l  in. 

Ch.   4(1.  S  21.     HI    X.   YV.    1  II. 
CI..    II.    j    25.    J12   X.    W.   525. 
Ch.    15.    I   7.     (12   X.    W.    lln. 
('lis.  4  1,   47.   50.     01    X.    W.    1020. 
Ch.   65,  6    117.     69  X.   W.  222. 

Ch.  en.  §  8.  Amended  by  Laws  1895,  ch.  30.— 

69  X.  \Y.  710. 

Ch.  HO,   i  55.     (11    X.    \Y.    lid. 

Ch.  Hil.   S  HO.     01    X.   \Y.  455. 

Ch.  111!,    5  125.     (11    X.    W.  555. 

Ch.  66,    S  H17.-   (12  X.   YV.  396. 

Ch.  66,    S  215,    (15   X.    YV.    1111. 

ch.  66,  |  272.-63  X.  YV.  1039. 

Ch.  66.  §  2S5.— 01  N.  YV.  460. 

Ch.  70,  §31.-412   N.   W.   272. 

Ch.  73,  §  8.-62  N.  W.  815. 

Ch.  73,  §  89.— 61  N.  W.  671. 

Ch.  75,  §  11.-63  N.  W.  257. 

Ch.  76.-62  N.  YV.  817;   63  X.  YV.  1024,  10(38. 

Ch.  70.  S  9.-62  N.  W.  399;    65  N.  YV.  78;    69 

N.  W.  144. 
Ch.  7(1,  |  12.-09  N.  W.  144. 
Ch.  76,  §  17.— 02  N.  W.  399. 
Ch.  7(1,  |  23.— 61  X.  YV.  902. 
Ch.  81,  §  23.-62  N.  W.  381. 
Ch.  81,  £§  44,  45.-02  N.  \V.  112. 
Ch.  87.  §§  3.  4.  11,  12.— (.2  X.   \V.  831. 
S  92.  Amended  bv  Laws  1889.  ch.   185;    Laws 

1893,  ch.  118.-62  N.  YV.  261. 

GENERAL  STATUTES  1894. 

Ch.  11.— 65  N.  W.  935. 

Ch.  34,  tit.  2.-68  N.  W.  1003. 

Ch.  76.— 02  N.  W.  817;  63  N.  W.  1068:  64 

N.  YV.  145;  65  N.  W.  626;  67  N.  VV.  212. 

217;  08  X.  W.  15,  107;  69  N.  W.  324, 

331;  70  N.  W.  803,  869. 
Ch.  70,  §  2501.-09  N.  VV.  610,  611. 
Ch.  76,  §§  5900,  5901.-67  N.  YV.  893. 
§§  10,  11.— 09  N.  W.  699. 
§  193.-69  N.  W.  216. 
§  258.-64  N.  W.  1022. 
§  344.— 00  N.  W.  3. 
§  399.-6S  N.  W.  1085. 
§  493.-68  N.  W.  77. 
§  047  et  seq.— 05  N.  W.  956. 
§§  657,  661.— 08  N.  W.  8. 
§  087.— 69  N.  W.  471. 
S  092.— 69  N.  W.  699. 
§  729.-68  N.  W.  76. 
§  730.-439  N.  W.  704. 
§  831.— 67  N.  W.  1005. 
§§  865-867.-66  N.  YV.  264. 
||  989,  990.— 69  N.  YV.  471. 
S  1337.— 65  N.  W.  935. 
§§  1337-1:453.-64  N.  YV.  190. 
§§  1343,  1340.— 65  N.  YV.  935. 
§  1512.-04  X.  W.  379. 
§  1516.— 63  X.  VV.  101;  67  N.  YV.  1144. 
§  1522.-69  N.  W.  25. 
§  1526.— 67  N.  W.  68. 
§  1529.— 67  N.  VV.  1144. 
§  1557.-63  N.  YV.  628. 
§  1562.-65  N.  YV.  119. 
§  1567.-63  N.  YV.  630,  1025. 
§§  1579,  15S0.— 65  N.  W.  80. 
§  15S9.-68  N.  W.  35. 
§  1604.-62  N.  W.  261. 
§  1610.— 09  N.  W.  326. 
S  1019.— 08  N.  W.  109. 
|  lf.2S.-02  N.  YV.  272. 
§  1631.— 05  X.  VV.  81. 
§  1652.-69  N.  TV.  25. 
*  1654.— 63  N.  W.  108:  64  N.  W.  568. 
§  lOi  12.-434  N.  W.  568. 
§  1S52.— 67  N.  W.  360. 
§  2012.-69  N.  W.  471. 
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S  2171.-65  N.  W.  040. 

I  2205.— €9  N.  TV.  911. 

$  2212.— 65  N.  W.  84.  452. 

§  2214.— 63  N.   W.   1031;    64   N.  W.  90,  898; 

65  N.  TV.  452. 
S  2239.-65  N.  TV.  952. 
S  2451  et  seq.— 62  N.  W.  125. 
S|  2451-24(14.-67  N.  TV.  348. 
H  2*51-2465.— 62  N.  W.  123. 
S  2453.-62  N.  W.  125. 
§  2454.-64  N.  W.  1132. 
S  2501.— 64  N.  W.  145. 
SS  2525.  2528.— 70  N.   W.  803. 
§  2593.-63  N.  W.  1080. 
I  2594.-63  N.  TV.  1080;    69  N.  W.  810. 
Si  2597.  2598.-63  N.  W.  1080. 
§  2600.— 63  N.  W.  1079,  1080;    68  N.  W.  976: 

69  N.  TV.  324. 
§§  2600-2602.— 67  N.  W.  60. 
§  2641.— 63  N.  TV.  111. 
§  2642.-65  N.  W.  649. 
Si  2660,  2661.— 65  N.  W.  652. 
S  2680.— 68  N.  TV.  459. 
§  2685.-69  N.  TV.  S98. 
S  2692.-65  N.  W.  125. 
§  27(10.-64  N.  TV.  392. 
S  2701.— 65  N.  W.  260,  269;   67  N.  W.  804. 
S  2706.— 69  N.  W.  632. 
S  2750.— 69  N.  W.  1086. 
§  2794.-62  N.  W.  544. 

SS  2794-2912.— 63  N.  TV.  243;    69  N.  W.  141. 
S  27-.I9.— 70  N.  W.  1079. 
8  2827.-68  N.  TV.  50. 
S  2829.-68  N.  W.  49. 
S  2834.-68  N.  W.  48. 
2841  et  seq.— 65  N.  W.  78. 
:  1-2S54.— 66  N.  W.  206. 

.  <55-2S94.— 67  N.  W.  1. 
SI  2888,  2889.-65  N.  W.  138. 
S  3155.— 69  N.  W.  916. 
SS  3200-3202.-63  N.  W.  241. 
§  32!  i5.— 63  N.  W.  263. 
S  3312.— 63  N.  W.  263;   67  N.  W.  994. 
S§  3331,  3332.-69  N.  W.  916. 
§§  3338-3343.-66  N.  W.  206. 
i  3352.-68  X.  TV.  28. 
ii  3412.  3413.— 63  N.  W.  243. 
S  3415.— 69  N.  W.  894. 

3  430-3435.— 62  N.  W.  332. 

.18.-68  N.  W.  66. 
S  3674.-69  N.  W.  1102. 
§  3813.-68  N.  W.  66. 
§  3967.-62  N.  W.  110. 
SS  4011,  4012.— 64  N.  W.  81. 
S  4129.— 66  N.  TV.  971. 
§  4145.— 63  N.  TV.  1114. 
SS  4148,  4149.— 65  N.  W.  455. 
S  4154.-63  N.  TV.  1114. 
§  42(i9.—67  N.  W.  802. 
S  4210.-67  N.   W.  357. 
S  4218— 67  N.  W.  538. 
S  4219—  65  N.  W.  121. 
S  4222.-67  N.  W.  538. 
Si  4227,  4240.-62  N.  W.  325. 
i  4243.-69  N.   TV.   334. 
S  4249.-64  N.  W.  922;    6S  N.  W.  850. 
i  4253.-63  N.  W.  10S. 
§  4280.— 62  N.  W.  111. 
ii  4301-1361.-61  N.  W.  1020. 
5  4428.-69  N.  W.  1090. 
S§  4439-4441.  4457.— 61  N.  W.  1018. 
S  4477.-67  N.  W.  69. 
S  4511.— 63  N.  W.  1069:    68  N.  W.  1063. 
Si  4514,  4517.— 63  N.  TV.  Iu69. 
i§  4572,  4573.— 68  N.  W.  44. 
S  4598.— 70  N.  W.  S02. 
S  4612.— 63  N.  W.  1:   69  N.  TV.  330.      • 
S  4665.-64  N.  W.  822;    68  N.  W.  44. 
i  4749.-63  N.  W.  880. 
i  4807.— 70  N.  W.  154. 
§  4955.-69  X.  W.  220. 
i  4967.-67  N.  W.  540. 
i  5071.— 69  X.  W.  222. 
i  5092.-09  N.  W.  220. 
i  5136.— 68  N.  TV.  836;    69  N.  TV.  710. 
S  5137.— 67  X.  W.  1024. 
4  X.W.DIG.— 64 


§  5138,  subd.   1.  Amended   by  Laws  1895,   eh. 

30.— 69  N.  W.  710. 
8  5141.  Amended  by  Laws  1887,  ch.  69.— 65  X 

W.  460. 
S  5147.— 65  X.  W.  460;   69  N.  W.  SI  2. 
S  5164.— 62  N.  W.  817;    63  N.  W.  493,  1116; 

68  N.  W.  774. 
S  5165.— 70  N.  W.  800. 
§  5171.— 63  X.  TV.  248:  70  X.  TV.  2. 
i  5177.— 66  X.  TV.  970. 
S§  5184,  5188.-68  N.  TV.  976. 
S  5197.— 70  X.  TV.  775. 
S  5199,  subd.  4.-63  X.  W.  634. 
S  5202.— 67  X.  TV.  80. 
S  5204.— 69  X.  TV.  203,  903. 
§  5217.— 66  N.  TV.  988. 
S  :.237.—64  X.  TV.  909.  65  X.  TV.  938. 
S  5246.— 69  X.  TV.  1108. 
S  5278.-66  N.  TV.  974. 
i  5309.— 62  N.  TV.  396. 
S  5342.-65  N.  TV.  949. 
i  5387.-63  N.  TV.  1111. 
i  5399.-67  N.  TV.  213. 
§  5420.— 63  N.  W.  1039;  66  X.  TV.  974. 
§  5434.-67  N.  TV.  663;  69  X.  TV.  711. 
§  5447.-64  N.  W.  155. 
§§  5486,  5492,  5496.-68  N."  TV.  771. 
|  5498,  subsec.  4.-63  X.  TV.  1024. 
§  5530.— 67  X.  TV.  206. 
J  5534.-65  X.  TV.  91;  67  N.  TV.  364;  70  N.  TV. 

1082. 
i  5554.-68  X.  TV.  26. 
S  5581.— 62  N.  TV.  272. 
ii  5629-5633.-69  X.  TV.  815. 
§  5658.-68  N.  TV.  11. 

'.—65  X.  TV.  946:  67  X.  TV.  67;  68  X. 

W.  1072. 
i  5660.— 62  X.  W.  S15:  69  N.  TV.  619. 
S  5662.-63,  X.  TV.  253. 
S  5689.-6!!  X.  TV.  622. 
i  5751.— 63  X.  TV.  95,  731;  67  X.  TV.  1147:  70 

X.  TV.  872.  1083. 
i  5845.-03  X.  W.  257. 

:>-5911.— 61  X.  TV.  902;  63  X.  TV.  1021. 
S  5897.-62  X.  TV.  399;  65  X.  TV.  78,  632;  66  X 

TV.  266. 
(00-5904.— 67  X.  TV.  800. 
ii  5900-5905.-70  X.  TV.  803. 
§  5905.— 62  N.  TV.  399. 
i  5909.— 67  N.  TV.  1. 
i  5912.— 68  X.  TV.  771. 
ii  5918-5925.— 68  X.  TV.  974,  975. 
i  5979.-68  X.  TV.  1085. 
i  6038.— 65  X.  W.  941. 
i  6046.— 68  N.  TV.  109. 
i  6051.— 62  N.  W.  381;  63  N.  TV.  1040;  65 

X.  TV.  941;  67  X.  TV.  793;  68  X.  TV.  10!  i. 
S  6052.— 63  N.  TV.  730:  67  X.  TV.  793. 
;  6(i72.- -67  X.  TV.  798. 
SS  6074,  6075.— 62  X.  W.  112. 
i  6118.— 63  N.  TV.  1099:  64  X.  TV.  911:  68 

N.  TV.  1087;  70  X.  TV.  567. 
i  6142.— 65  N.  TV.  255. 
i  6143.— 65  N.  TV.  639. 
SS  6157,  6158,  6165.  6166.— 62  X.  TV.  831. 
i  6230.-65  X.  TV.  1079. 
S  6236.-63  X.  TV.  71S. 
S  6237.— 68'N.  TV.  21. 
i  6238.— 63  N.  TV.  718. 
i  6243.-66  X.  TV.  979. 

§  6248.-67  N.  TV.  203.  204:  68  N.  TV.  514. 
SS  6249,  6250.— 67  X.  TV.  204.  365. 
I  6348.-68  N.  TV.  1096. 
S  6440.— 68  X.  TV.  1094. 
S  6637.-63  X.  TV.  742. 
SS  6696,  6702.— 69  X.  TV.  815. 
8  6709.— 63  X.  TV.  250:  64  X.  W.  51. 
S  7048.— 63  N.  TV.  621. 
§  7132.— 66  N.  TV.  969. 
i    7262.-64  X.  TV.  51:  OS  X.  TV.  11. 
S§  7724-7729.— 6S  X.  TV.  208. 
S  7989.— 65  N.  TV.  445. 
i  8041.— 68  N.  TV.  732. 

REVISED  STATUTES  1866. 
Ch.  11,  §  155.— 61  N.  TV.  45S. 
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CITY  cri.M;  i'i:i:s. 


8  15.    67  N.  W.  B2. 
.1   bj    Laws 
\\     621. 

35.    63  N.  W.  71  I. 
W.  64. 

i.l  i.  10.-01 

76,.  subch.  4,  §  5  — 


subch.  :'..  §  3.  Re 
6.  63  N.  W.  176. 
subch.  4.  §  7.    65 

subch.  7,  §  47.— 

63  X.  W.  170. 
67  X.  W.  77. 
63   X.  W.  1103. 


Duluth.  Laws  1881,  eh.  200, 
Duluth.   Laws   L887.  ch.   2, 

1891.  eh.  55,  §  6.  63  X. 
Duluth.  Laws  1891.  ch.  55,  8 
Duluth,  Oh.  9,  8  103.  07  X. 
Minneapolis,   Laws  1881,  ch. 

N.  \V.  554. 
Minneapolis.  Laws  1881,  ch. 

62  X.  \V.  1134. 
St.   Paul.    64  X.  \V.  1133. 
St.   Paul.  Laws  1874,  ch.   1 

pealed  by  Laws  1891,  ch. 
St.   Paul.  Laws  1874.  ch.  1, 

X.  \V.  649. 
St.   Paul.   Laws   1887,  ch.  7 

68  X.  \Y.  -17. 
St.  Paul.  Laws  1891,  ch.  O.- 
St. Paul.  Laws  1893,  ch.  206 
Wadena.  Laws  1881,  ch.    16 

LAWS. 

1858,  ch.  04.-01   N.   W.   135. 

1864.  ch.   18.  §  8.  Repealed   by   Laws  1887,  ch. 
127.-02  X.  W.  618. 

1S64,  ch.  67,  §  2.— 01  N.  W.  136. 

1867,  ch.  137,  §  12.-67  N.  W.  208. 

1872,  ch.  87.-68  X.  W.  323. 

1872,  ch.  9.3.-63  N.  W.  268. 

1874.  ch.  1,  subch.  3,  §  3.  St.  Paul  Citv  Charter 
Repealed  by  Laws  1891,  ch.  6.-63  N.  \V 
176. 

1874,  ch.  1,  subch.  4.  §  7.  St.  Paul  City  Char- 
ter.—05  N.  W.  649. 

1874,  ch.  1,  §  112.— 435  N.  W.  128. 

1875,  ch.  90,  §  1.— 03  N.  W.  176. 

1876,  p.  62.-65  N.  W.  78. 

1876,  ch.  208.— 68  N.  W.  707. 

1877,  ch.  6,  §  37.-63  N.  W.  168. 

1S77,  ch.  201,  §  10.  Amended  by  Laws  1S78,  ch. 

71.— 67  N.  W.  1010. 
1 87.8.  eh.  53,  §  24.— 07  N.  W.  1143. 

1878,  ch.  71.— 67  N.  W.  1010. 

1881,  p.  193.— 64  N.  W.  108:  05  N.  W.  78 
I  ssi.  ch.  3.— 02  N.  W.  207;  68  N.  W.  767. 
1881.  ch.    46.    Wadena    Citv    Charter— 03    N 

\V.  1103. 
1S81.  eh.   70,   subch.  4,   §   5.    Minneapolis   City 

Charter.— 02  N.  W.  1134. 
1881,  ch.  70,  subch.  4,  §  10.— 05  N.  W.  265. 
1SS1,  ch.  76,  subch.  10.    Minneapolis  City  Char- 
ter—61  N.  W.  554. 
1881,  ch.  77,  §  3.— 61  N.  W.  27. 
1881,  ch.  123.— 69  N.  W.  916. 
1881,  ch.  148.-62  N.  W.  387;    63  N.  W.  633; 

05  N.  W.  353. 
1S81,  ch.  148,  §  1.— 62  N.  W.  325 
1881,  ch.  200.— 62  N.  W.  207 
iSSL  ch.   200,   §  15.   Duluth   City  Charter.-07 

N.  W.  S2. 
1S83,  ch.  2.  §  13.— 60  N.  W.  967. 
1S83,  ch.  107.-65  N.  W.  78:    00  N.  W.  200 
1883,  eh.  114.— 61  N.  W.  452 
1885,  ch.  2,  §  5.-63  N.  W.  630,  1025. 
1885,  ch.  2,  §  23.— 65  N.  W.  81. 
1885.  ch.  5.— 70  N.  W.  851. 
1S85,  ch.  30.— 63  N.  W.  1103. 
1885,  ch.   53.-66   N.   W.    202 
L885,  ch.  145.  §  34.— 03  N    W    0*»S 
1885,  ch.  169,  8  1.-62  X.  W    320.  ' 
L885,  ch.  17(1.-08  X.  W    66 
1885,  ch.  175.— 64  N.  W.  1142. 
1885,  ch.  184.-01  X.  W.  331. 
1885.  ch.  184,  §  17.-01  X.  W.  450;    03  N.  W 

627. 
L885,  ch.  200.-01  X.  W.  330. 
18S7,  ch.  2.  Duluth  City  Charter.  Amended  by 

Laws  1891.  ch.  55.  §  0.— 03  N.  W.  021 
1887,  ch.  7.   subch.  7,   tit.  1,  §§  30^6—  67  N. 

1SS7.  ch.  7.  subch.  7.  §  47.     St.  Paul  City  Char- 

ter.    68  X.  W.  47. 
1887,  ch,  13.-02  X.  W.  386;   63  N.  W.  1099. 


1887,  eh.  60.-05  X    W.  84. 

1887,  ch.  00.    65  N.   \V.  357,   160 

1K.S7,  ch.  rjT.    82  x.  W.  ''.is. 

1887,  ch.  1:;."..    66  X.  \\.  206. 

L887,  ch.  149.    68  X.  W    732 

L889,  ch.  4.-  01  x.  w.  330. 

L889,  ch.  311.  j  ::.    68  v  w   S46. 

1889,  ch.  31,   05  N.  \V.  20,5. 

L889,  ch.  34,  8  LI.    0:,  v  w.  959. 

L889,  eh.  40.-63  X.  U.   1069. 

L889,  ch.  04.— 64  N.  W.  1133;    05  X.  W.  251 

1889,  ch.  01.-07  X.  W.  632;   0:1  X.  \V.  812 

1889,  ch.174  —  01   X.  \\\  322;    65  \    \V    95! 

1889,  ch.  185.-62  X.  W.  201 

1889,  eh.  199.    07  X.  W.  20;;,  204, 

L889,  ch.  200.  ,;  5.    62  X.  W    278 

1889,  ch.  217.    0;;  X.   \\     241 

1889,  ch.  227.-00  x.  w    2110 

L889,  ch.  2.;o.    05  X.  W.  015. 

L889,  ch.  230,  §  35.-65  X.  W.  138. 

1889,  ch.  247.— 08  N.  W.  1007. 

1889,   ch.  253.— 08  X.  W.  77. 

1889,  ch   412.  Repealed  by  Laws  1S95,  ch.  382. 

— 08  N.  W.  8. 
1889,  ch.  477.— 05  N.  W.  1080 
1891,  p.  19.— 04  N.  W.  813. 
1891,  oh.  6.  St.  Paul  City  Charter.— 63  N.   W 

170. 
1891,  ch.  6,  §  1.— 05  X.  W.  251. 
1891,  eh.  9,  §  18.  Amended  by  Laws  1893,  ch 

124.— 05  N.  W.  1080. 
1891,  ch.  28.-67  N.  W.  204,  365. 
1891,  ch.  39,  §§  1,  2.-00  N.  \\\  264 
1891,  ch.  54,  §§  7,  8.-08  N.  W.  S60. 
1891,  ch.  55,  §  6.-63  N.  W.  621. 

189l\  c£%  55'   §   35-    Duluth   City   Charter.-03 

N.  W.  714. 
1891,  ch.  131.— 67  N.  W.  1 
1891,  ch.  131,  §§  34,  35.-65  N.  W.  138 
1891,  ch.  146,  subch.  9.  §  5.-64  N.  W.  190. 
ism.  ch.  175.— 63  N.  W.  489. 
1893,  ch.  4.— 61  N.  W.  911. 
1893,  ch.  4,  §§  89,  105.— 62  N.  W.  116 
1893,  ch.  4,  §  136,  subsec.  7.— 62  N.  W.  110 
1803,  ch.  4,  §  188.-01  N.  W.  553. 
1893,  ch.  64.-68  N.  W.  208. 
1893,  ch.  118.-62  N.  W.  261. 
1893,  ch.  124.— 65  N.  W.  1080. 
1893,  ch.  124,  §  9.  Amended  by  Laws  1895.  ch 

115,  §  5—  00  N.  W.  205. 
1893,  ch.  124,  §  15.-61  N.  W.  560. 
1893,  ch.  143.— 69  N.  W.  1083. 
1893,  ch.  143,  §  4.  Amended  by  Laws  1895    ch 

124,   §  2.— 08   X.   W.   709. 
1893.  ch.  150.— 02  N.  W.  272;    65  N    W    80 

08  N.  W.  105. 

1893,  ch.  204,  §  2.-65  N.  W.  116. 

1893^  ch.    206.   St.    Paul   City   Charter.-67   N 

W.  77. 
1893,  ch.  206,  §  8.— 61  N.  W.  678. 
1895,  ch.  24.— 69  N.  W.  215    222 
1S95,  ch.  28.— 08  N.   W.  970. 
1895,  ch.  30.— 09  N.  W.  710 
1S95,  ch.  07.— 68  N.  W.  834. 
1S95,  ch.  115,  §  5.— 00  N.  W    205 
1S95,  ch.  124,  §  2. -OS  N.  W.  709. 
1S95,  ch.  156.— 67  N.  W.  207 
1895,  ch.  157.— 68  N.  W.  1075. 
J§95.  <*.  173.-68  N.  W.  774:    70  N.  W.  1078 
1895,  chs.  175,  178.— 69  N.  W.  141 
1S95,  ch.  178,  §  1.— 67  N.  W.  02 
1S95,  ch.  203.-68  N.  W.  1006.  1007. 
1895,  ch.  219.— 64  N.  W.  1022. 
is;  15.  ch.  228.-69  N.  W.  27. 
1895,  ch.  229.-69  N.  W.  1094. 
1895,  ch.  236.— OS  N.  W.  31. 
1895,  ch.  249.— 07  N.  W.  997. 
1895,  ch.  298.— 07  N.  W.  202;    08  N.  W.  767- 

09  N.  W.  925. 

1895,  ch.  3114.— 04  N.  W.  813.  S14. 

1805,  ch.  320.— 00  N.   W.  300;    07   NT.   W.  71- 

08  N.  W.  79.  1099;    69  N.  W.  1077. 
IS! »5,  ch.  328.-08  XT.  W.  53. 
1895,  ch.  328,  8  1.— 09  N.  W.  718,  710. 
1895,  ch.  382.— 08  N.  W.  8. 
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MISSOURI. 

REVISED  STATUTES  1S89. 

5915.-69  N.  W.  678. 
6864.-64  N.  W.  227. 


NEBRASKA. 

CONSTITUTION  1875. 

Art.  1,  §  3.-63  N.  W.  133;    64  N.  W.  1086; 

68  N.  W.  489. 
Art.  1,  §  21.-7U  N.  W.  28. 
Art.  1,  §  24.— 61  N.  W.  720;    67  N.  W.  171. 
Art.  3,  §  11.-62  N.  W.  867;    04  N.  W.  343, 

348,  305,  366;    65  N.  W.  873;    67   N     W 

876;   68  N.  W.  533:    70  N.  W.  533,  544. 
Art.  3,  §  15.— 62  N.  W.  911. 
Art.  3,  §  20.— 64  N.  W.  1104. 
Art.  3,  §  24.-64  N.  W.  34!);    65  N.  W.  46. 
Art.  5,  §  10.— 64  N.  W.  437. 
Art.  5,  §  19.— 61  N.  W.  568;    65  N.  W.  873. 
Art.  6,  §  2.-66  N.  W.  642:    69  N.  W.  378. 
Art  6.  §  18.— 64  N.  W.  695. 
Art.  8,  §  5.-63  N.  W.  133. 
Art.  9,  §  6.-69  N.  W.  402. 
Art.  10,  S3  4,  5.-64  N.  W.  366. 
Art.  11,  §4.-64  N.  W.  978;   68  N.  W.  520;   70 

N.  W.  221. 
Art.  11,  §  7.-62  N.  W.  506;   6S  N.  W.  520. 

CIVIL  CODE. 

5  311.— 61  N.  W.  579. 
§  318.-67  N.  W.  150. 
§  531.-67  N.  W.  888. 

CODE  OF  CIVIL  PROCEDURE. 

Title  28.— 70  N.  W.  388. 

§  6.— 61  N.  W.  691. 

§  20.— 68  N.  W.  931. 

§  21.— 62  N.  W.  484. 

§  22.-67  N.  W.  150. 

§  23.-66  N.  W.  868:  68  N.  W.  932. 

§  24.-64  N.  W.  229;  68  N.  W.  932;  69  N.  W. 

961. 
§  25.-63  N.  W.  30:  64  N.  W.  229. 
§  27.-69  N.  W.  753. 
§  29.-66  N.  W.  634. 
8  48.-69  N.  W.  782. 
§  54.-68  N.  W.  350. 
§  59.-68  N.  W.  929. 
SI  65,  69.-64  N.  W.  229. 
§  77.— 61  N.  W.  635;  66  N.  W.  S67. 
S  78.-62  N.  W.  213. 
S  82.-66  N.  W.  825,  8(57,  S68. 
S  85.  Amended  by  Laws  1S87,  p.  643.-66  N.  W. 

1010. 
§  94.-68  N.  W.  932. 
§§  99,  104.— 62  N.  W.  254. 
§  120,  subd.  5.-63  N.  W.  374. 
§|  121,  129.— 67  N.  W.  SGI. 
§  144.— 62  N.  W.  312. 
S  199.— 69  N.  W.  973. 
§  206.-63  N.  W.  396;  67  N.  W.  178. 
§  235.-70  N.  W.  950. 
§  281a— 62  N.  W.  804. 
§  204.— 68  N.  W.  383. 
S  297.-66  N.  W.  101)3. 
311.— 62  N.  W.  244;  64  N.  W.  971:  67  N.  TV. 

762;  (59  N.  W.  121. 
S  314.-6(5  N.  W.  821;  68  N.  W.  934;  70  N.  W. 

501,  955. 
S  317.— 61  N.  W.  740. 
8  328.-64  N.  W.  (597. 
g  329.-62  N.  W.  220;   (57  N.  W.  771. 
I  329.  Amended  by  Laws  1SS3,  cb.  83— 61  N. 

W.  727. 
§  332.-63  N.  W.  398. 
§  344.-67  N.  W.  779. 
§  373.-61  N.  W.  111. 
|  378.— 68  N.  W.  509. 
§  430.-66  N.  W.  285. 


S  440.— 67  N.  W.  754. 

§  482.-67  N.  W.  47.">. 

§  498.-65  N.  W.  KM50. 

S  511.— 62  N.  \V.  297;   66  N.  W.  1106. 

8  522.-66  N.  W.  862. 

§  531.— 61  N.  W.  129. 

IS  532-549.-64  N.  W.  234. 

||  534,  538.-69  N.  W.  104. 

§  565.-68  N.  W.  935. 

§  581.— 64  N.  W.  363;   69  N.  W.  104. 

S  586.-62  N.  W.  1084. 

S  587a.— 63  N.  W.  142. 

§  592.-63  N.  W.  926. 

S  602.— 62   N.   W.   230.   1063;    63  N.   W.   848; 

66  N.  W.  16,  868;  67  N.  W.  373;   70  N.  W. 

396,  940. 
§  606.— 67  N.  W.  373. 
§  621.— 70  N.  W.  381. 
I  626.-67  N.  W.  758. 
S  636.-66  N.  W.  284. 
S  645.-62  N.  W.  225. 
S  664.-68  N.  W.  636. 
§  668g.— 70  N.  W.  984. 
S  675.-63  N.  W.  926. 
I  677.-63  N.  W.  804. 
§  677  et  seq— 07  N.  \V.  162,  481,  766. 
S  84  7.— 63  N.  W.  924. 
§§  847-851.— 62  N.  W.  490. 
S  895.— 65  N.  W.  46. 
§  898.-63  N.  W.  139. 
§  907.— 63  N.  W.  920. 
SI  960,  961.— 69  N.  W.  938. 
S  985.-68  N.  W.  489;    69  N.  W.  305. 
S  9S8.— 63  N.  W.  142. 
S  1002.— 67  N.  W.  8S2. 
§  1007.— 61  N.  W.  720. 
S  1011.— 67  N.  W.  443. 
§  1017.— 68  N.  W.  489. 
S  1023.-62  N.  W.  1101. 
§  1080.— 62  N.  W.  473. 
I  1086.— 63  N.  W.  142. 

CODE  OP  CRIMINAL  PROCEDURE. 

§  1.-64  N.  W.  961;   68  N.  W.  643. 

I  2.-64  N.  W.  961. 

S  3.-65  N.  \Y.  40:   70  N.  W.  924. 

I  11.— 67  N.  W.  454. 

|  12.— 61  N.  W.  494;    64  N.  W.  1078;    67  N. 

W.  454. 
I  14.— 61  N.  W.  494. 
|  17.  Amended  by  Laws  1S93,  p.  387.-64  N. 

W.  695. 
§  17b.— 61  N.  W.  491. 
§  48.-65  N.  W.  190. 
I  53.— 70  N.  W.  51. 
§  54.-65  N.  W.  884. 
I  62.-67  N.  W.  602. 
8  87a.— 66  N.  W.  6. 
8  93.— 70  N.  W.  984. 
§  121.— 64  N.  W.  358.  708.  965. 
§  124.— 65  N.  W.  792;    66  N.  W.  542. 
§  145.— 65  N.  W.  784. 
§  210.-63  N.  W.  147. 
8  256.-62  N.  W.  1094. 
S  283.-66  N.  W.  1127. 
§  322.-67  N.  W.  604. 
I  389.-62  N.  W.  238. 
I  390.-70  N.  W.  984. 
|  391.— 64  N.  W.  704;    65  N.  W.  792;    70  N. 

W.  984. 
§  420.— 64  N.  W.  1069. 
§  437.-62  N.  W.  199. 
§  444.-65  N.  W.  792. 
I  465a.— 6S  N.  W.  636. 
I  485.-70  N.  W.  985. 
I  488.-61  N.  \V.  99. 
8  581.-64  N.  W.  363. 
I  585.-65  N.  W.  792. 

COMPILED  STATUTES  18S1. 

Cb.  14,  8  99.-63  N.  W.  840. 

Ch.  21.-64  N.  W.  450. 

Cb.  32,  8  15.— 63  N.  W.  133. 

Ch.  40,  8  11.— 63  N.  W.  821. 

Oh.  83,  art.  7,  §  7.-63  N.  W.  S21. 
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COMI'II.KH  STATUTES  1885. 

Ch.  5,  §  8.— ON  N.  VV    636. 

Oh.  6,  S  6.    68  \.  \\    61  I. 

Oh.  8,  SS  I.  5.    To  \.  u    D22. 

i'Ii.  8,  §  34.    To  N.  W,  91  1. 

Oh.  12,  S  in     62  N.  U.  209. 

Ch.  M.      69    Amended  by  Laws  1885,  p.  161 
68  \.  W.  533. 

'Ii  10.  S  101.  ON  X.  W.  0|:i 

Ch.  18,  art  I.  §  .".7.  70  X.  W.  28. 
i'Ii.  23,  S  127.— 68  X.  \V.  872 
i'Ii.  23,  S  337-  68  X.  W.   483. 
Oh.  25,  S  12.-  69  X.  W.  392,  S47. 
i'Ii.  32,  §  14.— 68  X.  W.  481. 
Oh.  82,  S  15.— 64  X.  W.  1066. 

i'Ii.  32,  s  I'n.-  on  x.  w.  34i. 

<'h.  32.  S  20.-0:;  X.  W.  514. 

Ch.  34,  §  28.-00  X.  \Y.  19. 

<'l).  36,  §  1.— 68  N.  W.  (ill). 

Ch.  43,  §  45.-70  X.  \V.  31. 

rh.  4.-.,  S  14.-03  N.  W.  3S7;  70  N.  W.  9G7. 

1  I'.  55.— OS  X.  W.  1034. 

Ch.  73,  §  1.— ON  X.  W.  524.  045. 

Oh.  73,  §  13.— 68  N.  W.  474. 

i'Ii.  73,  §  16.— 70  N.  W.  543. 

I'll.  77,  art.  1,  §  144.-0!)  X.  W.  958. 

1  'li.  7S.-0S  N.  VV.  518. 

1  !h.  78,  §§  1,  la.— 70  X.  W.  28. 

Ch.  78,  §  33.-70  N.  W.  28. 

Ch.  79,  §  8,  subd.  3— 70  X.  \V  955 

I'll.  79,  §  9,  subd.  1.— ON  X.  \\  .  366 

I'll.  S3,  art.  4,  §  2.  subd.  8,-70  N.  W.  533. 

<  li.  N!>.  art.  1.—70  X.  \\\  ",00.  041. 

■  21  1  7.  -04  N.  W.  1069. 

COMPILED  STATUTES  1S87. 

'  lh.   11,  §  09.  subd.  15.— 70  X.  W.  303. 
Cli.  IS.  §  24.-G2  X.  W.  00. 

i'Ii.  78,  §  S3.-G4  X.  W.  700. 

COMPILED  STATUTES  1889. 

Ch.  16,  §S  136,  139.  Amendrd  by  Laws  1891,  ch 

13.    63  X.   W.  469. 
Ch.  28,  §  20.-67  N.  W.  311. 

COMPILED  STATUTES  1893. 

Page  890,  §  314.— 68  N.  W.  1026. 

Ch.  2,  art.  3.-62  N.  W.    186. 

Ch.  2,  art.  3,  §  14.— 61  X.  W.  622. 

Ch.  9.  §  37.-63  N.  W.  953. 

Ch.  12a,  §  48.  Omaha  City  Charter— 66  N.  W. 

624. 
Ch.  12a,  §  116.  Omaha  City  Charter.-69  N.  W. 

402. 
Cli.  14,  art.  2,  5  34.— 03  X.  W.  955. 
Ch.  14,  §  40.-62  N.  W.  498. 
Ch.  14,  §  80.-62  N.  W.  63. 
I'll.  14.  S   101.     02  X.  \V.    ION;    03  X.  W.  34 
Ch.  10,  §§  37-39.-62  N.  W.  480. 
Ch.  16,  §  104.— 63  N.  W.  51,  849. 
Ch.   10,   §§   14Na-14Sr.-07  X.   W.  494. 
Ch.  17,  art.  3,  §  1.— 01  X.  W.  753. 
Ch.  IS,  art.  1,  §  30. -GO  X.  W.  849. 
Ch.   IS,  art.  1,  §  37.— 01  N.  W.  754. 
OB.  19,  §§  52-56.-63  N.  W.  35. 
Oh.  21.— 03  X.  W.  941. 
Ch.  23.  §  7.— 01  N.  W.  640. 
Ch.  23,  §  30.— 66  N.  W.  431. 
Ch.  23,  §  127.— 67  X.  W.    170. 
Ch.  23,  S  170.-01  X.  W.  750. 
Ch.  23,  §  304.— 04  N.  W.  989 
Ch.  25,  §  18.— 63  N.  W.  12. 
Ch.  26,  §  136.— 09  N.  W.  3X3. 
1  :h.  2n.  s  3d.— 0::  x.  \v.  55 

Ch.  32,  §  1.  subd.  1.— 61  N.  W.  111. 

'   h.   32,  S  14.-00  X.  W.  020;    OS  X.  W.  481 

rii.   •••.2.  §  20.-02  X.  W.  204. 

I'll.  30,  §  1.— 02  X.  W.  47o. 

rh.  37.-G3  N.  W.  382. 

( !h.  37,  §§  1,  5.-63  N.  W.  383, 

i'Ii.  4°.,  §  45.-62  N.  W.  Oil. 

Ch.  44,  §  3.-63  X.  W.  933. 


< 'I,.  :,o,  |{  20,  22.    00  X.  W.  23,  24 

<'li.  53,  SI.    07  X.  \V.  156. 

cii.  •".!.  art  1,  s  2.— 01  x.  w.  623;    07  x.  w 

1 1 ,;  1 . 
('li.  .v,.  art.  1.  «  1.-,.    07  X.  W.  789, 
Ch.   .2.  art.  1.  .  ::.    02  \.  W.  ^ss:  07  x.  W  8 
rii.  1.:.  j  1.    07  x.  \v.  175. 
Ch.  7::.  ,  39.    02  \.  \V.  7,7:   03  x.  w.  37. 
Ch.    73,  S  .V.,   1,0  X.   VV.  843. 
CI..  77.  gjj  81,  01.     0;;  x.  \v   952 
I'Ii.  78,  §  46.— GO  X.  \V.  1099 
''I..  78,  S  70.-02  X.  \v.  867 

I'Ii.    70.-  0.",  X.   W.  300. 

Ch.  80,  art.  1,  §  10.-  07  X.  W     I  13 

•li.   N2;i.  S   17.-   02  X.   \V.  202 

I'Ii.   89a.     02  X.   Vv.  500 

Ch.  NO:,.  J    L2.-   02  X.  \V    451    452 

56  521,  522.    02  X.  \v.  217. 

COMPILED  STATUTES  1895. 

Page  683,  ch.  50,  04  N.  W.  247, 

Cli.  2.  art.  2.  §  IN.  70  X.  W.  201. 

Cli.  2.  art.  3.-66  X.  W.  1013. 

Ch.  7.  Sv  20,  21.  65  V  W.  702. 

Ch.  8,  S  35.-  7o  x.  \v.  221. 

Ch.  10.  g  I.-70  x.  \V.  1120. 

Ch.  10,  §  7.-G7  X.  W.  312 

Cli.  13a,  art.  1.  §  67,  snbd.  21,  70  X  W  252 

i'i'  1  I.  art.  1.  g  00.  or,  x.  W.  702 

Ch.  14,  nil.  2.  §§  8,  9.-70  X.  W.  000,  967. 

Ch.  10.  S  130.-00  X.  W.  1036. 

Ch.  IN.  68  X.  W.  050. 

Ch.  IN,  art.  4.  §  ON.  00  X.  VV.  110 

Ch.  20,  §  2.— 67  X.  \V.  882. 

Ch.  21.— 67  N.  W.  880 

Ch.  23,  5  49.— 70  X.  \Y  242 

Ch.  23,  S  64.-65  X.  \V.  1045;  70  X  W  ^-P 

Ch.  23,  §  177.-07  X.  VV.  858 

Ch.  2::.  §  178.  07  X.  W.  859. 

Ch.  25.  §  10.— ON  X  W 

CI'.  32,  §  11.— 69  X.  W.  ION. 

Ch.  32,  §  14.-G7  X.  W.  N75. 

NNPliljf5  X'  W'  'l<l4:  GT  N'  W-  863;  7a 

Ch.  43,  S '43.^459  X.  W.  125 

Ch.  44.-69  X.  W.  li:,. 

Ch.  50.— 67  N.  W.  880. 

Ch.  50,  §  11.-69  N.  W.  99. 

Ch.  54,  §  2.-67  X.  VV.  742 

Ch.  54,  §  3.-65  X.  W.  S70 

Ch.  07.    07  X.  W.  880;    00  X.  W.  13S 

Ch.  72,  art.  1,  §  1.— 70  X.  W.  201. 

Ch.  72,  art.  1,  §  3.-00  X.  W.  1000;   67  N.  W. 

Ch.  73,'  §  65.-65  N.  W.  899. 

S§  637.  038.— 65  X.   VV.  777. 

§S  707-709.-64  X.  W.  719. 

§§  70S,  710,  71S.  3002.— 64'  N.  W    1104 

§  3135.-64  X.  W.  90S. 

§  3067.— 64  N.  VV    710 

§§  fiwT'ii6i°Q7!M'082'   G0S5'   6095'   6101.-64   N. 

VV.    _L_i_Lo,    1.1 1-±. 

§  6173.-G4  N.  W.  363. 

GEXERAL  STATUTES  1873. 

Page  207.— 68  X.  W.  375. 

Page  740,  §  124.— 00  X.  W.  7,4° 

Page  959.-68  N.  W.  518 

Page  1031.— 65  X.  W.  S73. 

Ch.  11,  SS   loG.   139.   Repealed   by  Laws   1891, 

ch.  13.— 03  X.  W.  469. 
Oh.  61.— 63  N.  W.  845. 

REVISED  STATUTES  1866. 
Ch.  43,  §§  5,  41.-66  X.  W.  658. 


CITY  CHARTERS. 

Omaha.  Comp.   St.   1S93,  ch.   12a,  §  48.-66  X. 

W.  624. 
Omaha.  Comp.  St,  1893,  ch.  12a,  §  116.— 69  X. 
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LAWS. 


1875, 
1873, 
1S77. 
1877. 


1856,  ch.  31,  §  5.  Amended  by  Laws  1864,  ch. 

»7t ■AT^Sij^.  878. 

^Heg-^9^enWS^873,   p.  959.-68   N. 

1875    p.  23i— 68  N.  W.  507. 
1875    p.  38.-65  N.  W.  1060. 

p.  53.-63  N.  W.  38o. 

p.  149,  §  2.-64  N.  W.  437. 

p    34.-68  N.  W.  524.  .„.    „ 

d    158    8  5.     Amended  by  Laws  18  <  9,  p. 
S<>    8  49— 67  N.  W.  780. 
1877    p.  188  §  17.-65  N.  W.  873,  874. 
1877:  p  199^65  N.W.  873,  874. 
1S79    p.  71.-68  N.  W.  507. 
1879    p   82-70  N.  W.  56. 
{$79    p   82    §  39.-65  N.  W.  1060. 
1879'  p.  S2    8  49.-67  N.  W.  780. 

SI  tea  m* 

l|i|>  i-  ii  W&SSM-^r.  96. 

1879    d'  353    8  40-68  N.  W.  950. 

lira:  ?:  if;  §§  «j*-»  &8W- 849- 

1879,  p.  365,  §  1.-67 ^  W. 888. 
1881    ch.  46.-65  N.  W.  1060. 

lII:?P:f6iT|4|v^533- 

lit  fh.  »nwA 

{if  I'  187'f  US"'  ML  by  Laws  1889   p. 
14?:   Laws  1891,  p.  121;   Laws  1S95,  ch.  10. 
—64  N.  W.  348,  349. 
18S7    p.  540.-69  N.  W.  955. 
1887',  p   643.-66  N.  W.  1010. 
1887    P    662.-68  N.  W.  507. 
1887'  ch.  12,  p.  291.-70  N.  W.  255. 
mr,  ch   26.-69  N.W.  849 
1887    ch.  44,  §  42.-70  N.  W.  945. 

1887    ch.  64,  §  1— 65  N.  W.  899. 

1887    ch.  72.-64  N.  W.  705,  706. 

iss7',  ch.  80.-70  NW  945 

1887,  ch.  105.— 67  N.  W.  454. 

1889    p.  142.-64  N.  W.  348. 

1889    p.  503.-64  N.W.  239 

1SQQ    n    504    art.  1,  §  3.-64  N.  W.  34.1. 

1889    p   511    art   2   8  8.-64  N.  W.  343. 

1889    ch    14,  S  49.-62  N.  W.  867. 

1889'.  ch.  19.-63  N.  W.  364 
889    ch.  33.-69  N.W    839. 

i&  pP  lftrfi£#£V  7i9. 

1.891  ch  33  p.  272.-67  N.  W.  8<6. 

1891,  ch.  33.  pP  274,  8  8.-67  N.  W.  876. 

1891,  ch.  46.— 70  N.  W.  544. 

1893  p.  377.-64  N.  W.  239. 

1893,  p.  386.-65  N.  W.  46 

1893  p.  387.-64  N.  W  695 

1893.  ch.  11.-65  N.W.  766 

1805  p.  237,  ch.  66.  §  5.-65  N.  W.  8(3. 

1895  ch.  1.-69  N.  W  373. 

1895  ch.  10.-64  N.  W.  349. 

1895  ch.  28.-64  N.  W.  366. 

1895!  ch.  65.-64  N.  W.  975 

1895,  ch.  72.-67  N.  W.  869 


NORTH  DAKOTA. 

CONSTITUTION. 

§  20.-67  N.  W.  1040. 

§  113.-60  N.  \V.  294. 

§  173.-63  N.  W.  148. 

8  197.-66  N.  W.  235. 

§  210.— 69  N.  W.  570. 

CODE  OF  CIVIL  PROCEDURE. 

§§  416,  422.-65  N.  W.  701. 

REVISED  CODES. 

Ch.  34,  art.  3.-67  N.  W.  590. 
88  433,  434.-67  N.  VV.  590. 
it  1738-1743.-67  N.  W.  824. 
8  2209.— 69  N.  W.  294. 
88  5260,  5354.-67  N.  W.  296. 
§  5277.-69  N.  W.  200. 

l§55^352r5933N'5935,  5936,  5942.-67  N.  W.  590. 
§  7838.-^-67  N.  W.  143. 

COMPILED  LAWS  1887. 


880.— 69  N.  W.  5. 
1489-1501.-61  N.  W.  1025. 
1494-1499.— 67  N.  W.  958. 
1643.— 61  N.  W.  1033. 
3303.— 70  N.  W.  269. 
4179.-64  N.  W.  944 
j  4328,  4379.-61  N.  W.  49. 
4600.— 65  N.  W.  676. 
4919.-63  N.  W.  892. 
4939.-63  N.  W.  151. 
4900.-67  N.  W.  296. 
4939.-67  N.  W.  826. 
4993.-67  N.  W.  296 
§  5052,  5110.-70  N.  W. 
5149.— 70  N.  W.  279. 
5221.— 65  N.  W.  701. 
5260.-64  N.  W.  930 
5345  et  seq.— 61  N.  W. 
5486.-65  N.  W.  675. 
6933.-67  N.  W.  680. 

3S  -1  N'.  $:  oil1';  67  N.  W.  khs. 
;  7384.-62  N.  W.  631. 


271. 


1025. 


1883, 
18S9, 
1890, 
1S90, 
1890, 
1 890, 
1  JO, 
is:  in, 
1890, 
1890, 
1891, 
1891, 
1893, 
1893. 
N 
1895, 


LAWS. 

ch.  99.-61  N.  W.  1032 
ch.  93.  §  4.-63  N.  W.  206. 
ch.  55.-63  N.  W.  148. 
ch   62,  §  34.— 61  N.  W.  1025. 
ch.  88.-62  N.  W.  640. 
ch   110.  §  13.-64  N.  W.  934. 
ch   132-67  N.  W.  140;   69  N.  W.  5. 
ch'.  132,  §  90.-62  N.  W.  603. 
ch.  1S4.-69  N.  W.  202. 
ch   184,  §§  4.  10.-67  N.  W.  291. 
ch   120   8  26.-63  N.  W.  893. 
ch.  121.-61  N.  W.  49. 
ch    74    §  7.-64  N.  W.  110. 
ch    82-61  N.  W.  49:    63  N.  W.  893;    64 
W   941,  942:   67  N.  W.  300. 
ch.  173.-70  N.  W.  1078. 


•   68  N.  W.  613. 


1895:  March    26. 
N.  W.  1086. 


District   irrigation   Law.— 64 


NEW  YORK. 

CODE  OF  CIVIL  PROCEDURE. 
1558.-69  N.  W.  58,  59. 


OHIO. 

REVISED  STATUTES. 
|  5321  et  seq.— 67  N.  W.  559. 

SOUTH  DAKOTA. 

CONSTITUTION. 
Art.  3,  §  5.-62  N    W.  129 

ift'lil^'N^W  igf«  N.W.  613. 
Art  5,  1  13.-66  N.  W.  310. 
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Art 

5, 

\ii 

5, 

Art 

6, 

Art. 

6, 

Art. 

G, 

Art. 

6, 

Art. 

6, 

Art. 

8 

Ait. 

8. 

Ail. 

8, 

Art. 

\  > 

Art. 

9, 

A  rt . 

9,  i 

Art. 

13, 

Art. 

14. 

Art. 

14, 

Art. 

1(1. 

Art. 

17, 

Art. 

21, 

§§  20,  21.    65  \.  \V.  81.  33. 
S  34,    61  N.  W.  ess. 
its  6,  7.-66  N.  W.  L088. 
§  10.-67  N.  W.  611. 
§  12.— 69  N.  W.  595. 
|   13.    64  N.  W.  149. 
j  15.    68  \.  \V.  333. 
2.-63  X.  W.  223. 
5  ::.    63  N.  \V.  224. 
§  7— 7ii  N.  W.  635. 
§  13.— 63  X.  \V.  223, 
§  2.-68  X.  \V.  718. 
§  G.-61  N.  W.  ess. 
.  §  2.-62  N.  W.  101,  102;   03  N.  W. 
—04  N.  W.  121. 
§  3.-64  N.  W.  121;   67  N.  \V.  613 
§  4.-64  N.  W.  175. 
§  18.— 64  N.  W.  149. 
§  4.-63  N.  W.  544. 


CIVIL   CODE. 
§  1100.— 64  N.  W.  537. 

CODE  OF  CIVIL  PROCEDURE. 
Ch.  2S.-69  N.  W.  577. 

JUSTICES'   CODE. 
§  6130.-68  N.  W.  744. 

COMPILED  LAWS  1887. 

Ch  13,  pt.  2,  §§  5124,  6117.-67  N.  W.  609. 

§  117  et  seq.— 64  N.  W.  175. 

§  425.-68  N.  W.  538. 

§  470,  subd.  4.-66  N.  W.  938. 

§  572.-69  N.  W.  601 

S§  607-609.— 66  N.  W.  1079. 

§  617.-63  N.  W.  906. 

|S  790-796.— 65  N.  W.  432. 

§  1100.— 64  N.  W.  537. 

§§  1189,  1296.— 67  N.  W.  623 

§  1302.— 64  N.  W.  149 

S  1320.— 67  N.  W.  623. 

?  1324.-64  N.  W.  149;  68  N.  W.  313. 

§  1327.-68  N.  W.  313. 

§§  1361-1369.-67  N.  W.  57,  58 

S  1376.-67  N.  W.  946. 

5§  13S7, 138S.-61  N.  W.  68S 
5  143S.-67  N.  W.  855. 

5  1498.— 68  N.  W.  745. 

§  1542,  subd.  14.— €2  N.  W.  105 

«  1557.— 65  N.  W.  426. 

!«  1598.— 65  N.  AV.  17. 

§S  1609,  1612.— 67  N.  W.  52 

§§  1616,  1617.-67  N.  W.  53. 

§  1620.— 67  N.  W.  52. 

§  1629.— 64  N.  W.  518. 

§  1665.— 64  N.  W.  548. 

§§  1671-1679.— 69  N.  W.  598. 

§  2392.-62  N.  W.  964. 

§  2452.— 70  N.  W.  643. 

§  2562,  subd.  3.-68  N.  W.  176. 

§  25S3.— 61  N.  W.  42. 

§  2584.— 61  N.  W.  38,  42. 

§  2612.— 64  N.  W.  1123. 

S  2784.-68  N.  W.  749. 

S  2796.-67  N.  W.  831. 

5  2905.-67  N.  W.  947. 

S  290S.— 70  N.  W.  1048. 

S  2926.-70  N.  W.  839. 

5  2933.— 61  N.  W.  164. 

§  3111.— 61  N.  W.  164. 

§  3254.-64  N.  W.  531. 

§§  3293,  3294.— 61  N.  W.  43. 

§  3303.-63  N.  W.  222. 

S  3401,  subd.  2.-68  N.  W.  173. 

S  3538,  subd.  2.-65  N.  W.  1074. 

S  3544.-61  N.  W.  47. 

S§  3570,3571.-64  N.  W.  1126. 

§  3581.— 66  N.  W.  810. 

S  3589.-62  N.  W.  99. 

§  3591.— 66  N.  W.  1085. 

§  3723.-64  N.  W.  537. 

§  3742.-67  N.  W.  622. 


68  N.  W.  170;  70 


8§  8881-8910.-65  N.  W.  37. 
|  8905.  64  N.  \V.  137 
S  3972.— 70  X.  \v.  in:.:: 
'  WS4.  66  X.  W.  ins:;. 

1293  1320.  69  X.  u  .  58,  69. 
1:360.  ci  N.  \V.  43 
165.  63  N.  \V.  553 
S  4379.-65  N.  W.  1071; 

\.  W.   877. 
g  B80.  7o  X.  \V.  877. 
S  t389.— 70  X.  \V.  C44. 
s  4456.— 63  X.  \V.  sol 
§§  4456,4479.-67  N.  W.  618. 
223.  §  4478.-62  X.  W.  958. 
§  4497.-67  N.  \V.  687. 
§  4515.— 62  N.  W.  99. 
S  ir.r.ii. — 07  X.  \V.  cis 
s  4581.— 68  N.  W.  541. 
§  45S6.— 64  X.  \V.  1129. 
II  1601,4610.-61  X.  W.  479. 
§  4615.— 70  N.  W.  881. 
§  4CI7.— 64  N.  W.  125. 
§  4657.— 66  N.  W.  935. 
§  4675.-63  N.  W.  219. 
§  4746.-69  N.  W.  601. 
§  4S28.-63  N.  W.  219. 
§  4850.-67  N.  W.  53. 
1$  4870,  4872.— 70  N.  W  1059. 
§  4886.— 70  N.  W.  834. 
55  ls:ui,  4891.  -00  N.  W.  452 
§  4898.-62  N.  W.  109;  65  N.  W.  19. 
§  4900.— 69  N.  W.  18. 
§  4901.— 64  N.  W.  533. 
§§  4909,  4910,  4913.-68  N.  W.  195. 
§  4915.— 67  N.  W.  854;  70  N.  W.  874. 
§  4918.-68  N.  W.  333. 
§  4932.— 61  N.  W.  445:  66  N.  W.  939. 
§  4945.-63  N.  W.  783. 
§  4947.-66  N.  W.  322. 
§  4981.— 64  N.  W.  520. 
§  4983— 70  N.  W.  874. 
§  4985.-64  N.  W.  539. 
§  4993.-62  N.  W.  378;  68  N.  W.  537.  743. 
§  4995.-68  N.  W.  330.  740,  743. 
§  5011.— 70  N.  W.  1059. 
§  5014.-65  N.  W.  429;  68  N.  W.  740,  743. 
§  5025,  subd.  1.— 65  N.  W.  34. 
§  5042.— 67  N.  W.  621. 
§  5048.-66  N.  W.  814. 
§  5063.— 70  N.  W.  874. 
§  5066.  Amended  by  Laws  1893,  ch.  72.-67 

N.  W.  949. 
§  508S.— 70  N.  W.  637. 
§  5089.-68  N.  W.  329. 
§  5090.— 61  N.  W.  687;    68  N.  W.  329;    70  N. 

W.  637. 
§  5092.-6S  N.  W.  329. 
§  5099.— 70  N.  W.  874. 
§§  5102, 5110.-09  N.   W.   588. 
§  5112.— 67  N.  W.  842. 
§  5115.— 63  N.  W.  783;    67  N.  W.  850 
§  5126.— 70  N.  W.  642 
§  5127.— 66  N.  W.  310;   70  N.  W.  642. 
§  5127.    Amended   by    Laws    1S90,   ch.   86—70 

N.  W.  643. 
§§  5130,  5131.-63  N.  W.  775. 
§  5133.— 68  N.  W.  310,  311. 
§  5135.    Amended   by   Laws   1893,   ch.    19—67 

N.  W.  612. 
§  5139.— 63  N.  W.  544. 
§  5159.-64  N.  W.  167. 
§  5191.— 68  N.  W.  310. 
§  5215.— 67  N.  W.  685;  68  N.  W.  545;  69 

N.  W.  592. 
§  5216.— 62  N.  W.  970;  68  N.  W.  286 
I  5217.-61  N.  W.  158. 
§  5218.— 69  N.  W.  579. 
§  5219.— 67  N.  W.  085;  69  N.  W.  579. 
§  5231.-67  N.  W.  6S5. 
§  5232.-63  N.  W.  909;  69  N.  W.  579. 
§  5235.-69  N.  W.  595. 
§  5236.-69  N.  W.  592. 
§  5238.-69  N.  W.  579. 
§  5274.-64  N.  W.  1120. 
§  5308.— 64  N.  W.  130. 
§  5313,  subd.  1— 61  N.  W.  445. 
§  5324,  subd.  5.-64  N.  W.  1130. 
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5  5325.    Amended    by   Laws   1S93,    ch.    70.— 64 

N.  W.  1130. 
S  5337.— 67  N.  W.  842. 
§  5411.— 69  N.  W.  577. 
i  5413.-63  N.  W.  548. 
S  541S.— 64  N.  W.  168;   70  N.  W.  640. 
§  5449.-63  N.  W.  771,  772. 
§  r,455.-68  N.  W.  171. 
S  5468.— 70  N.  W.  050. 
S  5480.— 62  N.  W.  104. 
§  5499.-62  N.  W.  967. 
§  5520.— 61   N.  W.   166. 
§  5776.-68  N.  W.  326;    69  N.  W.  824. 
S  5790.— 66  N.  W.  465. 
S  5795.— 6S  N.  W.  326. 
S  6042—  68  N.  W.  310. 
§  6065.— 64  N.  W.  526;   67  N.  W.  606. 
S  6073.-70  N.  W.  842. 
S  6077.— 70  N.  W.  649. 
§  6108.— 70  N.  Y\\  1051. 
§  6129.— 64  N.  W.  526. 
§  6133.— 68  N.  W.  737,  738;   70  N.  W.  636. 
§  6136.— 63  N.  W.  774,  783. 
§  6143.— 67  N.  W.  606. 
§§  6147,  6182.— 69  N.  W.  586. 
§  6215.— 70  N.  W.  848. 
§  6442,  subds.  1,  2.-64  N.  W.  170. 
S  6698.-64  N.  W.   548. 
§  6741.— 66  N.  W.  944. 
§§  6796,  6797.  6799.-64  N.  W.  548. 
§  6805.-64  N.  W.  130. 
§  7249.-66  N.  W.  944. 
§§  7379,  7381.-67  N.  W.  619. 
§  7386.-70  N.  W.  1046. 
S  7443.-70  N.  W.  S4S. 
§  7521.— 64  N.  W.  548. 
§  7841.-65  N.  W.  428. 

CITY  CHARTERS. 
Watertown.    §§  25,  27.-66  N.  W.  1088. 

LAWS. 

1879,  ch.  9—  61  N.  W.  164. 

1879,  ch.  14,  §  10.-63  N.  W.  158. 

1S79,    Feb.    21.    School-District    Bonds— 69    N. 

W.  15. 
1S81,  ch.  24.-63  N.  W.  158. 
1881,  ch.  84,  §  15.     Amended  by  Laws  1891,  ch. 

4.-69  N.  W.  601. 
1883,  ch.  44— 63  N.   W.  158. 
1887,  ch.  20.— 68  N.  W.  328. 
1887,  ch.  53.-64  N.  W.  120. 
1887,  ch.  124.— 64  N.  W.  175. 
1889,  ch.  16,  §  1.— 65  N.  W.  439. 
1889,  ch.  49.-66  N.  W.  1079. 
1889,  ch.  70.— 64  N.  W.  537. 

1889,  ch.  oo,  §  3.-62  N.  W.  435. 

1589,  ch.  121.  Amended  by  Laws  1890,  ch.  149. 
—64  N.  W.  1117. 

1890,  ch.  1.— 69  N.  W.  601. 
1890,  ch.  6.-66  N.  W.  310. 
1890,  ch.  6,  §  1.— 67  N.  W.  613. 
1890,  ch.  36.— 66  N.  W.  1145. 
1890,  ch.  37,  art.  10.— 68  N.  W.  195. 
1890,  ch.  37,  art.  10,  §  5.-62  N.  W.  105. 
1890,  ch.  51,  §  21.-69  N.  W.  595. 
1890,  ch.  51,  §  24.-63  N.  W.  911. 
1890,  ch.  64,  §  1.— 68  N.  W.  748. 
1890,  ch.  81,  §  10.— 61  N.  W.  688. 
1890,  ch.  84,  §§  1-5— 69  N.  W.  602. 

1590,  ch.  86.-70  N.  W.  643. 
1890,  ch.  137.-70  N.  W.  635. 
1890,  ch.  140.  §  2— 70  N.  W.  848. 

1890,  ch.  149.-64  N.  W.  1117. 

1891,  ch.  4.-69  N.  W.  601. 

1891,  ch.  14.— 64  N.  W.  1122:  65  N.  W.  442. 

1891,  ch.  14,  §§  8,  14.— 64  N.  W.  187. 

1891,  ch.  14,  §  24.-70  N.  W.  652. 

1891,  ch.  14,  §  104.-66  N.  W.  1079. 

1891.  ch.  15.  Amended  by  Laws  1891,  ch.  16.— 

68  N.  W.  538. 
1891,  ch.  16.-68  N.  W.  538. 
1891,  ch.  56,  subch.  2,  §  5.— 61  N.  W.  158. 
1891,  ch.  56,  subch.  5.  §S  1,  5.-69  N.  W.  16. 
1891,  ch.  57,  §  12.-68  N.  W.  202. 


1891,  eh.  70.-69  N.  W.  593. 

iv.il.ch.  94—  64  N.  W.  149. 

1891.  ch.  99.-65  N.  W.  422;  69  N.  W.  593 

1891,  ch.  100,  §  2.-68  N.  W.  163. 

1891,  ch.  100,  §  9.— 70  N.  W.  650. 

1S93,  pp.  112-115.— 68  N.  W.  746. 

1S93.  ch.  19.— 67  N.  W.  612. 

1893,  ch.  24.-65  N.  W.  31,  33;  66  N.  W.  1076. 

1893,  ch.49.— 68  N.  W.  538. 

1893,  ch.  70.-1,4  N.  YvT.  1130. 

1893,  ch.  72.— 67  N.  W.  949. 

1893,  ch.  78,  subch.  3.  S§  3,  6.-69  N.  W.  17. 

1893.  ch.  80,  §  1.— 64  N.  W.  186. 

1893,  ch.  80,  §§  4,  6.-64  N.  W.  ISO. 

1893,  ch.  161.— 63  N.  Y\\  233. 

1895,  ]».  32.— 63  N.  AY.  223. 

1895,  ch.  3.-68  N.  Yv\  195. 

1895,  ch.  47.— 68  N.  W.  733,  740;  70  N.  W. 

1059. 
1895,  ch.  64.-67  N.  W.  611. 
1S95,  ch.  64,  5  2.— 70  N.  W.  1046. 
1895,  ch.  64,  §§  3.  8.-66  N.  W.  944. 
1S95,  ch.  67.— 6S  N.  W.  740,  743. 
1S95,  ch.  89.-69  N.  W.  595. 
1895,  ch.  97.-64  N.  W.  120;  70  N.  W.  636. 


WISCONSIN. 

CONSTITUTION. 

Art.  1,  |  7.-67  N.  W.  706. 

Art.  1,  §  9— 70  N.  W.  673. 

Art.  4,  §  1.— 67  N.  W.  1033. 

Art.  4,  §  22.-67  N.  W.  927,  1033. 

Art.  4,  §  23.-63  N.  W.  291. 

Art.  4,  §  24.-63  N.  W.  83. 

Art.  4,  §  31,  subd.  6.— 70  N.  W.  77. 

Art.  4,  §  31,  subd.  6.  Amended  by  Laws  1871, 

p.  273.-64  N.  W.  846. 
Art.  7,  §  2.-64  N.  W.  855. 
Art.  8,  §  1.— 63  N.  W.  746;  67  N.  W.  927. 
Art.  11,  §  3.-67  N.  W.  1033;  68  N.  W.  964: 

69  N.  W.  162,  796. 
Art.  11,  §  5.-62  N.  W.  622. 

REVISED  STATUTES  1858. 

Ch.  19,  §  90.-65  N.  W.  1024. 
Ch.  89,  §  18.— 61  N.  W.  280. 

REVISED  STATUTES  1878. 

Ch.  54.-62  N.  W.  917. 

Ch.  143,  §§  3316,  3328.-65  N.  W.  368. 

Ch.  196.-70  N.  W.  169. 

§  182.— 68  N.  W.  393. 

§§  462,  558.-66  N.  W.  794. 

§  669,  subd.  5.-67  N.  W.  927. 

§§  682,  683.-67  N.  W.  703. 

§  693.-64  N.  W.  307. 

§  776.-70  N.  W.  285. 

§  819.— 64  N.  W.  323;  70  N.  W.  283. 

§  824.-65  N.  W.  871. 

§  843.-65  N.  W.  51. 

§§  892,  895-904,  926,  927.-65  N.  W.  500. 

§  931.— 69  N.  W.  986. 

§  942.-64  N.  W.  885. 

S§  943.  948.-69  N.  W.  162. 

§§  1034-1036.— 65  N.  W.  1025. 

§  1038.— 61  N.  W.  1107;  62  N.  W.  417;  69  N. 

W.  819. 
§  1164.— 67  N.  W.  696. 
§  1176.— 62  N.  W.  940:  66  N.  W.  254. 
§  1184.— 67  N.  W.  703;  70  N.  W.  1112. 
§§  1219,  1220.— 68  N.  W.  958. 
§§  1294,  1294a.— 61  N.  W.  1108. 
§  1339.— 61  N.  W.  564;  62  N.  W.  1042;  65  N. 

W.  871. 
8  1347.— 61  N.  W.  1108. 
§§  1407,  1408.— 70  N.  W.  347. 
§  1411.— 66  N.  W.  707. 
§  1499.— 69  N.  W.  986. 
§§  1512-1514.-68  N.  W.  387.  388. 
§  1548.  Amended  by  Laws  1885,  ch.  296;  Laws 

1893,  ch.  286,  §  1.— 70  N.  W.  670. 
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§ 


a 


L549.    6S  N.  W  .  503. 

L691.    88  N.  W.  416. 

1692.    66  N.  W.  715. 

1694.    oi  N.  W.  764:   63  V.  \V.  237. 
j   L694   1696.    67  A.  W.  20. 

1701,    66  N.  \v.  i  L0. 

IT  is.  Bubd.  7.    69  V  \V.  791. 

1751.— 61    N.   W.  840. 

1754.    69  N.  \V.  L81. 

1763.    67  N.  \\.   1138. 

1769.— 66  V  W.  398. 
I   1772.  177::.-   70  N.   W.  302. 

1774.— 62  N.  \V.  518. 

1776.— 66  N.  W.  109. 

17NS.-  07  X.  \V.  7H2. 

1S10.-66  N.  W.    L08 

1811.— 61  N.  W.  300;   66  N.  W.  108. 

1818.-65  N.  W.  506. 

1833.— 67  N.  W.  702. 

L836— 61  N.  W.  1107;    65  N.  \V.  857;    G7  N. 
W.  21. 

1837 .-61  N.  W.  303. 
I  1845-1856.— 67  N.  W.  1138. 
i  1846.  1S52.— 65  N.  W.  516. 

1977.— 63  N.  W.  505;    66  N.  W.  528;    70  N. 
W.  84. 

1978.— 66  N.  W.  528. 

2038.— 64  X.  W.  851,  852;   G9  N.  W.  9S6. 

2039.-69  N.  W.  986. 

2077.-63  N.  W.  2S9. 

2078.— 63  N.  W.  289;   64  N.  W.  8S9. 

209S.— 69  N.  W.  73. 
5  2171,2172.-66  N.  W.  244. 
i  2185,  2 ISO— 66  N.  W.  796. 

2204.-00  N.  W.  502. 

2216.— 69  N.  W.  169. 
5  2222,  2223.— 61  N.  W.  1115. 

2227.-00  N.  W.  700. 
5  2241,  2242.-68  N.  W.  998. 

2278.-62  N.  W.  940. 

22S2.— 05  N.   W.   ln37. 

2294.-63  N.  W.  271;   70  N.  W.  159. 

2302.— 63  N.  W.  1049;    OS  N.  W.  1003;    70 
N.  W.  475. 

2307.-68  N.  W.  903. 

2308.-63  N.  W.  1058. 

2313.— 61  N.  W.  299. 

2314.— 64  N.  W.  426. 

2317.— 64  N.  W.  420;   67  N.  W.  24;  68  N.  W. 
762. 

2329.-64  N.  W.  838. 
5  2342-2345.-70   N.   W.   485. 

2343.-62  N.  W.  541,  945. 

2345.-62  N.  W.  541. 

2347.— 70  N.  W.  819. 

2355.— 63  N.  W.  83. 

2364.— 61  N.  W.  1104. 

2003.— 67  N.  W.  1130. 

2608.-64  N.  W.  SS9. 

2609.— 61  N.  W.  767. 

2010.-6G  N.  W.  SOS. 

2613.— 68  N.  W.  1015. 

2615.— 70  N.  W.  468. 

2622.-64  N.  W.  318. 

2637,  subd.  10.-61  N.  W.  287. 

2640.— 68  N.  W.  393;    09  N.  W.  984. 

2647.— 61  N.  W.  840. 

2049.-00  N.  W.  1144;   09  N.  W.  349. 

2654.— 69  N.  W.  349. 

2056,  subd.  1—  64  N.  W.  1000. 

2057.-70  X.  W.  821. 

2OS2.-05  X.   W.  1041. 

2685.-63  X.  W.  82. 

2729.— 61  N.  W.  1118. 
s  2732.  2740.— 67  N.  W.  925. 
j  2740,  2747.— 02  X.  W.  188. 

2709.— 67  N.  W.  46. 

2778.-68  N.  W.  1011. 

2792.— 06  X.  W.  712. 

2801.— 69  N.  W.  357. 

2815.— 09  X.  W.  984. 

2829.-62  N.  W.  1054;   70  X.  W.  556. 

2830.— 61  X.  W.  1125. 

2831.— 61  X.  W.  77;    62  N.  W.  430;    63  N. 
W.  285. 

2832.    66  N.  W.  110;   07  X.  W.  39,  428;    70 
X.  W.  559. 


5  2844.-  06  .V  W.  1140. 

§  2853.    70  \.  W.  071. 

i  2863.-  oi    N.   W.  299. 

§  2864.-66  N.  W.  11";    67  N.  W.  097. 

5  2870.— 63  N.  W.  285. 

S  2s;s.    65  N.  W.  882. 

-  I.     66  X.  W.  799. 

§  2886.— 64  N.  W.  857;   60  N.  W.  793. 

i  2896.-65  X.  \V.  172. 

S  2918.    68  N.  W.  958;    70  N.  W.  466. 

§  292M.    68  N.  W.  958. 

S  2921.-  66  X.  W.   118. 

5  2927.-  70  X.  W.  106. 

945,  2910.  -oi   X.  \V.  77. 

6  2951.   -o::  X.  W.  1047. 
fc  2970.-07  X.  W.  696. 
§  2983.-03   X.    W.   289. 

§  3029.-03  X.  W.  1065;    09  X.  W.  339. 
§  3039.     OS  X.  \V.  4ii7. 

i  :;iii2.    03  x.  \v.  io44. 

5  3049.— 64  X.  W.  312;   68  X.  W.  407,  1015. 

|  305O.— 66  X.  W.  799;   08  X.  W.  1015. 

§  3052.-68  N.  W.  1015. 

I  3053—64  N.  W.  312. 

8  3O09.-0S   X.   W.  S03. 

§  3069.     Amended  by  Laws  1895,  ch.  212.— 63 

N.  W.  1050;  65  N.  W.  182,  1030;   07  X.  \V. 

701,  705. 
§  3071.-67  N.  W.  432. 
§  3087.— 65  N.  W.  181. 
§8  3096,  3098.— 63  N.  W.  886. 
§  3103.— 61  X.  W.  282. 
§8  3128,  3129.— 62  X.  W.  539. 
§  3156.-6S  X.  W.  874. 
§  3162.— 70  X.  W.  466. 
§  3169.— 70  N.  W.  585. 
§  3186.-66  N.  W.  357. 
§  3187.— 66  X.  W.  S02:   69  N.  W.  71. 
§  3216.— 61  N.  W.  1118. 
|§  3216-3228.-63  X.  W.  752. 
§  3225  et  seq.— 70  X.  W.  295. 
§  3314.— 65  X.  W.  488. 
§  3314.     Amended  by  Laws  18S7,  chs.  442,  466; 

Laws  1889,  ch.  275.-66  X.  W.  505. 
§  3323.-68  X.  W.  875. 
§  3329.-64  X.  W.  856. 
§  3331.-64  X.  W.  856;    68  N.  W.  871. 
§  3466.-67  X.  W.  1138. 
§  3478.-63  X.  W.  1005;   64  X.  W.  299. 
§  3491.— 63  X.  W.  1065. 
§§  3586,3631.-66  X.  W.  692. 
§  3663.-66  N.  W.  355. 
§  3702.-68  X.  W.  408. 
§  3719.-69  N.  W.  344. 
§  3732.-67  N.  W.  696. 
8  3739.-66  X.  W.  793. 
§  3766.-62  X.  W.  430. 
8  3786.— 61  N.  W.  1125. 
§  3788.— 70  X.  W.  OSS. 
§  3791.-67  X.  W.  12. 
88  3835,  3S36.— 64  X.   W.  S89. 
§  3845.-64  X.  W.  857. 
§  3914.-66  X.  W.  518. 
§  3929.-63  X.  W.  102. 
8  3959.-67  X.  W.  480. 
§  3904.— 69  X.  \V.  798. 
§  3966.-69  X.  W.  343. 
§  3968.-67  N.  W.  31. 
§  4032.— 64  X.  W.  1003. 
8  4060.-65  X.  W.  181. 
§  4069.-06  X.  W.  0S9;    67  X.  W.  11,  12. 
§  4072.— 07  X.  W.  720. 
§  4075.-70  X.  W.  351. 
8  4192.— 67  X.  W.  11. 
<S§  4211.  4212.-69  X.  W.  171. 
§  4231.— 63  X.  W.  274. 
S§  4239,  4240.— 70  N.  W.  1109. 
§  4253.     Amended  by  Laws  1887,  ch.  280.-70 

X.  W.  170. 
§  4255.-69  X.  W.  997. 
§  4256.-68  N.  W.  548. 
§  4258.-64  N.  W.  317. 
S  4339.-68  X.  W.  657. 
§  4351.— 70  X.  W.  356. 
8  4352.-68  X.  W.  869. 
8  4441.— 67   X.   W.   417,   41S. 
§  4449.-64  N.  W.  1029. 
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4471.— 61  N.  W.  565. 

448S.— 65  N.  W.  51. 

4532.-62  N.  W.  535. 

4541.— 62  N.  W.  622;   70  N.  W.  312. 

4624.-62  N.  W.  413. 

i  4657-4659.-62  N.  W.  934. 

4697.     Amended  by  Laws  1SS3,  ch.  164.-67 

N.  W.  706. 
4700.-67  N.  W.  706. 
4713.— 70  N.  W.  821. 
4719.-66  N.  W.  393. 
4721.-62  N.  W.  924. 
4735.-62  N.  W.  415. 
i  4740,  4776.-62  N.  W.  522. 
4786.-65  N.  W.  849. 
4809.— 64  N.  W.  838,  S39. 
4827.— 70  N.  W.  169. 
4947.-67  N.  W.  10;    70  N.  W.  668. 
4950.— 70  N.  W.  668. 
4972.  subd.  5.-63  N.  W.  1051. 
4986.— 70  N.  W.  1112. 


SANBORN  &  BERRYMAN'S  ANNOTATED 
STATUTES. 


412.— 69  N.  W.  162. 
669.-65  N.  W.  366. 
693.-64  N.  W.  307. 
694.  Amended  by  Laws  1S85,  ch.  269.-64 

N.  W.  992. 
694a.— 64  N.  W.  992. 
710.— 64  N.  W.  307. 
752a.— 70  N.  W.  821. 
776,  subd.  2.— 64  N.  W.  323. 
854-866.-67  N.  W.  1033;  68  N.  W.  953. 
1034.— 69  N.  W.  359. 
1143.— 65  N.  W.  511. 
1164.— 69  N.  W.  368. 
1165.-62  N.  W.  940. 
1180.— 70  N.  W.  1112. 
1210b.— 05  N.  W.  366. 
1210b..— 68  N.  W.  392;  70  N.  W.  1109. 
1294.— 65  N.  W.  1024. 
i  1409a,  1409b.  1409d.— 70  N.  W.  347. 
,  1548-154SC— 62  N.  W.  421. 
1559.— 70  N.  W.  300. 
1636f— 62  N.  W.  527;  70  N.  W.  671. 
1693a—  65  N.  W.  53. 
1693b— 65  N.  W.  735. 
1700.— 61  N.  W.  1126;  67  N.  W.  1135. 
1702k— 62  N.  W.  930. 
i  1702o-1702u— 67  N.  W.  1135. 
1702q— 62  N.  W.  943. 
1771.-70  N.  W.  80. 
1816a.-63  N.  W.  90;  64  N.  W.  1033;  69  N. 

W.  63. 
i  1915-1919.— 62  N.  W.  526. 
1941c,  1941f.— 63  N.  W.  1059. 
1945a.— 67  N.  W.  416. 
1953a.  Amended  by  Laws  1S80,  ch.  105  — 

6S  N.  W.  958. 
2271.— 67  N.  W.  1136. 
2313.-66  N.  W.  354 
2316a.— 67  N.  W.  51:  69  N.  W.  999. 
5  2499,  2501.-61  N.  W.  1100. 
2622.— 70  N.  W.  1068. 
2624.-63  N.  W.  278. 


2647.-66  N.  W.  796. 
2768.-68  N.  W.  396. 
2894a— 65  N.  W.  852;  70  N.  W.  166. 
2905a— 66  N.  W.  500. 
2983.-62  N.  W.  427. 
3187.— 66  N.  W.  500. 
3315.— 68  N.  W.  1014;  70  N.  W.  1067. 
i  3318.  3320.  3324.-68  N.  W.  1013,  1014. 
i  3976-3982.— 70  N.  W  468. 
4096.— 66  N.  W.  695. 
4255.-68  N.  W.  661. 
4269.-62  N.  W.  82:  66  N.  W.  616. 
4431a.— 62  N.  W.  1U4T;  63  N.  W.  167. 
4449.-64  N.  W.  882. 
4580.— 64  N.  W.  838. 
4587b.— 70  N.  W.  64. 
i  4650.4653.-63  N.  W.  1061. 
1680,  t686a.— 67  N.  W.  706. 


CITY  CHARTERS. 

Eau  Claire.    Laws  1889,  eh.  184.  subch.  7,  §  25. 

—61  N.  W.  313. 
Fond  du  Lac.    Laws  1883,  cb.   152,  subch.  18, 

§  1.     Amended  by  Laws  18S9,  ch.  435,  §  3.— 

62  N.  W.  416. 
Green   Bay.      Laws   1882,   ch.   169.— 65   N.    \Y. 

168. 
Milwaukee.     Laws  1852,   ch.  56.     Amended  by 

Laws  1874,  cb.  184.-70  N.  W.  1071. 
Milwaukee.      Laws   1874,   p.   365,   ch.   7,   §§   11. 

12.— 61  N.  W.  1112. 
Milwaukee.    Laws  1874,  ch.  184.— 69  N.  W.  977. 
Milwaukee.     Laws  1874,  ch.  1S4,  subcb.  5,  §  21. 

—70  N.  W.  1111. 
Milwaukee.    Laws  1874,  ch.  184,  subch.  7,  §  6.— 

69  N.  W.  803. 
Milwaukee.     Laws  1874,  ch.  184,  subch.  7,  §  2. 

—62  N.  W.  417. 
Milwaukee.     Laws  1874.  ch.  3S4.  subch.  7,  §  7. 

—61  N.  W.  1112;    62  N.  AY.  417. 
Milwaukee.     Laws  1874,  ch.  184,  subch.  7,  §  11. 

—69  N.  W.  803. 
Milwaukee.     Laws  1874,  ch.  1S4,  subch.  18,  SS 

2,  6,  12.— 63  N.  W.  746. 
Oshkosh.     Laws  1891,  ch.  59,  subch.  4,  §§  9.  19. 

—70  N.  W.  164. 
Reedsburgh.  Laws  1S87,  vol.  2,  p.  501,  §§  1,  119, 

129.— 64  N.  W.  885. 
Superior.     Laws  1891,  ch.  124,  §  21.— 64  N.  W. 

304. 
Superior.     Laws   1891,   ch.   124,  §§  102,   112.- 

65  N.  W.  482. 

LAWS. 

1839,  p.  184,  §  38.-62  N.  W.  921. 
1848,  p.  62,  §  16.— 61  N.  W.  1121. 
1850,  ch.  44,  §  2.— 61  N.  W.  1104. 
1852,  ch.  56.     Milwaukee  City  Charter.     Amend- 
ed bv  Laws  1874,  ch.  184.— 70  N.  W.  1071. 
1856,  ch.  95.-65  N.  W.  516. 
1864,  ch.  270,  §  1.— 61  N.  W.  280. 
1871,  p.  273.-64  N.  W.  S46. 
1874.  p.  365,  ch.  7,  §§  11,  12.     Milwaukee  City 

Charter.— 61  N.  W.  1112. 
1S74,  ch.  184.— 69  N.  W.  819;    70  N.  W.   1071. 
1874.  ch.  184.     Milwaukee  City  Charter.— 69  N. 

W.  977. 
1874,  ch.  184,  subch.  4,  §  3.-64  N.  W.  1042. 
1874,  ch.  1S4.  subch.  5,  §  21.     Milwaukee  City 

Charter.— 70  N.  W.  1111. 
1874,  ch.   184.  subch.  7,  §  2.     Milwaukee  City 

Charter— 62  N.  W.  417. 
1874.   ch.   184,   subch.   7.    §  6.    Milwaukee   City 

Charter— 69  N.  W.  803. 
1874,  ch.   184,   subch.   7.   §  7.     Milwaukee  City 

Charter— 61  N.  W.  1112;   62  N.  W.  417. 
1874,  ch.  184,  subch.  7,  §  8.-69  N.  W.  81S. 
1874,  ch.  184,  subch.  7,  §  11.     Milwaukee  City 

Charter.— 69  N.  W.  803. 
1874,  ch.  184,  subch.  18,  S§  2,  6.  12.     Milwaukee 

Citv  Charter— 63  N.  W.  746. 
18S0,  ch.  105.— 68  N.   W.  958. 

1881,  ch.  53.-64  N.  W.  992. 

18S2.  ch.  169.  Green  Bay  City  Charter— 65  N. 
W.  168. 

1882,  ch.  324.-62  N.  W.  415. 

1883,  ch.  152,  subch.  IS,  §  1.  Fond  du  Lac  City 
Charter.  Amended  by  Laws  1889.  eh.  43."'. 
«  3.-62  N.  W.  416. 

1883,  ch.  164.-67  N.  W.  706. 

1883,  ch.  221.    Amended  bv  Laws  1891,  ch.  127. 

—69  N.  W.  791. 
1883,  ch.  278.— 70  N.  W.  673. 
1885,  ch.  87.-64  N.  W.  307. 
1885,  ch.  195,  §  3.-62   N.   W.   933. 
1885,  ch.  260.— 64  N.  W.  992. 
1885,  ch.  296—  70  N.  W.  670. 
1885,  ch.  301.— 70  N.  W.  673. 
1885,  ch.  454.-64  N.  W.  861. 
1887,  vol.  2,  p.  501,  §§  1,  119.  129.     Reedsburgh 

City  Charter— 64  N.  W.  SS5. 
1887,  ch.  1,  §  14.-70  N.  W.  819. 
1887,  ch.  169.-67  N.  W.  918.        „„„.„„„ 
1887,  ch.  244.-62  N.  W.  1047;  63  N.  W.  167. 
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INST,  ch.  270.-  TU  N.  \V.  77. 

L887,  ch.  280,     70  N.  W.  170. 

L887,  ch.  301.-00   N.    W.    711). 

L887,  ch.  117.    63  N.  W.  291. 

1887,  chs.  142,446.466.    66   N.    \V.   505. 

L889.ch.74.    70  V  W.  673. 

L889  ch.  L84,  subch.  7,  s  25.  Eau  Claire  City 
-      63   N.  \V.  318. 

L889,  ch.  275.    66  N.  W.  505, 

L889,  ch.  341,  SS   1,2.-66  N.  \V.  710. 

L889,  ch.  341,  5  4.    68  N.  W.  953. 

IS.SO.  .-li.  3S3.  Repealed  by  Law*  IS03,  ch.  111'. 
64   N.  W.  845. 

i smi,  ch.  :;s.-.,  s  ic.  -tis  N.  w.  st;:;. 

L889,ch.  135,  §  3.-  (12  N.  W.  416. 

1889,  ch.  438.    69  N.  W.  63. 

1889,  ch.  450.— 66  N.  W.  248. 

L889,ch.  471.— 62  N.  W.  541,  987;  04  N.  W. 
861. 

1S89,  ch.  488.— 65  N.  W.  1025. 

L891,  ch.  59,  subch.  4,  §§  9,  19.  Oshkosh  City 
Charter.— 70  N.  W.  164. 

1891,  ch.  82.-66  N.  W.  248. 

L891,  ch.93,§  10.-62  N.  W.  918. 

1891,  ch.  99.-70  N.  W.  169. 

1891,  ch.  122.-65  N.  W.  1039. 

1891,  ch.  124.  §  21.  Superior  City  Charter.— 64 
N.  W.  304. 

1891,  ch.  124,  §§  102,  112.  Superior  City  Char- 
ter.—65  N.  W.  482. 

1891,  ch.  127.-69  N.  W.  791. 

1891,  ch.  139.— 69  N.  W.  62. 

1891,  ch.  139,  §  2.-63  N.  W.  278. 

1891,  ch.  100,  subch.  5,  §  4.— 02  N.  W.  937. 

IS'.H.  ch.  10(1,  subch.  ID.  iS    1.  2.     02    N.    \V.    937. 

1891,  ch.  179.-65  N.  W.  1025. 

1891,  ch.  195.— 65  N.  W.  73S,  1036;  70  N.  W. 
828. 


L893,  ch.  220— 0i 
1893,  ch.  235.-66 
1893,  ch.  270.--  62 
1893,  ch.  I'M;. 

IS'.)3,  ch.  280, 


1891,  ch.  202.-07  N.   \V.  918. 

1891,  ch.  876.— 70  N.  W.  819. 

1891,  ch,  401.    68  N    W.  288, 

1891,  ch.  hit.    01  N.  \V.  319. 

1891,  ch.  173,  §S  2,3.-09  N.  W.  368. 

L891,  No,  8.    63  N.  W.  295. 

1893,  ch.33,  :  2.    oi  n.  \v.  854,  855. 

1893,  ch,  63,    65  N.  \V.  61, 

1893,  ch.  88.    66  N.  \V.  357. 

1893,  ch.  142.-  04  N.  \V.  845. 

1893,  ch.  150,  §§  7.  8.    65  N.  \V.  370. 

L893,  ch.  196.-  To  ,\.  \V.  295. 

1893,  ch.  202.    07  N.  \V.  703,  721. 

N.  W.  188;   69  N.  W.  997. 
N.  W   712. 

N.  W.  930;    63  N.  W.  754. 
02  N.  W.  421. 
1— 70  N.  W.  670. 
ISO::,  ch.  288,  §s  9-11,  26,  27.-62  N.  \V.  933. 
1893,  ch.  293.    07    N.  \V.  032;   68  N.  W.  411. 
1893,  ch.  310.    66  N.  W.  603. 
L895,  ch.  0,  §  16.-67  N.  W.  922;   68  N.  W.  390. 
1805,  ch.  20.— 70  N.   W.  S10. 
1895,  ch.  138,  §  2.-67  N.  \V.  927. 
1805,  ch.  203.— 70  N.  W.  68. 
1895,  ch.  212.— 63  N.  W.  1050;    65  N.  W.    L82, 

1030;    67  N.  W.  42,  701,  705;    69  N.    W. 

363,  984;  70  N.  W.  162,  483. 
1895,  ch.  212,  §  1.-67   N.   W.   925;    68   N.   W. 

863;    70  N.  W.  468. 
1895,  ch.  215.— 66  N.   W.  525;    68  N.   W.   991 ; 

70  N.  W.  71,  164,  296. 
1895,  ch.  215,  §  1.— 68  IV  W.  656. 
1895,  ch.  219.-70  N.  W.  295. 
1895,  ch.  221.— 66  N.  W.  805;  68  N.  W.  759. 
1S95,  ch.  244.-67  N.  W.  1138. 
1895,  ch.  302.— 66  N.  W.  603. 
1895,  ch.  363,  §  6.-69  N.  W.  796. 
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